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PREFACE

This volume of Decisions of the Department of the Interior covers the
period from January 1 to December 31, 1987. It includes the most impor-
tant administrative decisions and legal opinions that were rendered by
officials of the Department during this period.

The Honorable Donald P. Hodel served as Secretary of the Interior;
Messrs. J. Steven Griles, William P. Horn, Richard Montoya, Ross O.
Swimmer, and James W. Ziglar served as Assistant Secretaries of the
Interior; Mr. Ralph W. Tarr served as Solicitor; and Mr. Paul T. Baird
served as Director, Office of Hearings and Appeals.

This volume will be cited within the Department of the Interior as ‘94
1D’

Secretary of the Interior

II
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ERRATA:

Page 48—Column total on chart at the top of the page should be 27 days.

Page 177—‘Mixed grassland’ should be under the column entitled ‘General Vegetative
Cover’ on the chart in fn. 7.

Page 221—The dato of this decision should be June 30, 1987.
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Armstrong v. Matthews, 40 L.D. 496; over-
ruled so far as in conflict, 44 L.D. 156.

Arnold v. Burger, 45 L.D. 453; modified, 46
L.D. 320.

Arundell, Thomas F., 33 L.D. 76; overruled
so far as in conflict, 51 L.D. 51.

Ashten, Fred W., 31 L.D. 356; overruled, 42
L.D. 215.

Atlantic & Pacific R.R.,, 56 L.D. 209; over-
ruled, 27 L.D. 241.

Auerbach, Samuel H., 29 LD. 208; over-
ruled, 36 L.D. 36 (See 37 L.D. 715).

XVII
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XVIII

Baca Float No. 3, 5 L.D. 705; 12 L.D. 676; 13
L.D. 624; vacated so far as in conflict, 29
L.D. 44.

Bailey, John W., 3 L.D. 386; modified, 5 L.D.
513.

Baker v. Hurst, 7 L.D. 457; overruled, 8 L.D.
110 (See 9 L.D. 360).

Barash, Max, 63 1.D. 51; overruled in part,
74 1.D. 285; overruled, 31 IBLA 150, 84 LD.
342,

Barbour v. Wilson, 23 L.D. 462; vacated, 28
L.D. 62.

Barbut, James, 9 L.D. 514; overruled so far
as in conflict, 29 L.D. 698.

Barlow, S. L. M., 5 L.D. 695; contra, 6 L.D.
648.

Barnhurst v. Utah, 30 L.D. 314; inodified, 47
L.D. 359.

Bartch v. Kennedy, 3 L.D. 437; overruled, 6
L.D. 2117.

Bass Enterprises Production Co., 47 IBLA 53
(1980); modified & distinquished, Celsius
Energy Co., 99 IBLA 53, 94 L.D. 394.

Bayou, Philip Malcolm, 13 IBIA 200 (1985);
affinned as modified; linits 7 IBIA 286
(1979) & 9 IBIA 43 (1981).

Beery v. Northern Pacific Ry., 41 L.D. 121;
overruled, 43 L.D. 536.

Bonnet, Peter W., 6 L.D. 672; overruled, 29
L.D. 565.

Bernardini, Eugene J., 62 LD. 231; over-
ruled, 63 L.D. 102.

Big Lark, 48 L.D. *479; distinguished, 58 LD.
680.

Birkholz, John, 27 L.D. 59; overruled so far
as in conflict, 43 L.D. 221.

Birkland, Bertha M., 45 L.D. 104; overruled,
46 L.D. 110.

Bivins v. Shelly, 2 L.D. 282; modified, 4 L.D.
583.

Black, L. C., 3 L.D. 101; overruled, 34 L.D.
606 (See 36 L.D. 14).

Blackhawk Coal Co. (On Recon.), 92 IBLA
365, 93 LD. 285; amended, 94 IBLA 215
(1986).

Blenkner v. Sloggy, 2 L.D. 267; overruled, 6
L.D. 217.

Boeschen, Conrad William, 41 L.D. 309; va-
cated, 42 L.D. 244.

Bosch, Gottlieh, 8 L.D. 45; overruled, 13 L.D.
42,

Box v. Ulstein, 3 L.D. 143; overruled, 6 L.D.
2117.

TABLE OF OVERRULED AND MODIFIED CASES

Boyle, William, 38 L.D. 603; overruled so far
as in conflict, 44 L.D. 331.

Braasch, Williain C., 48 L.D. 448; overruled
so far as in conflict, 60 LD. 417.

Bradford, J. L., 31 L.D. 132; overruled, 35
L.D. 399.

Bradstreet v. Rehun, 21 L.D. 30; rev'd, 21
L.D. 544,

Brady v. Southern Pacific R.R., 5 L.D. 407;
overruled, 20 L.D. 259,

Brandt, William W., 31 L.D. 277; overruled,
50 L.D. 161.

Braucht v. Northern Pacific Ry., 43 L.D.
536; modified, 44 L.D. 225.

Brayton, Honer E., 31 L.D. 364; overruled so
far as in conflict, 51 L.D. 305.

Brick Pomeroy Mill Site, 34 L.D. 320; over-
ruled, 37 L.D. 674.

Brown v. Cagle, 30 L.D. 8; vacated, 30 L.D.
148 (See 47 L.D. 406).

Brown, Joseph T., 21 L.D. 47; overruled so
far as in conflict, 31 L.D. 222 (See 35 L.D.
399).

Browning, John W., 42 L.D. 1; overruled so
far as in conflict, 43 L.D. 342.

Bruns, Henry A., 15 L.D. 170; overruled so
far as in conflict, 51 L.D. 454.

Bundy v. Livingston, 1 L.D. 152; overruled, 6
L.D. 280.

Burdick, Cbarles W., 34 L.D. 345; modified,
42 L.D. 472.

Burgess, Allen L., 24 L.D. 11; overruled so
far as in conflict, 42 L.D. 321.

Burkholder v. Skagen, 4 L.D. 166; overruled,
9 L.D. 153.

Burnham Cheinical Co. v. U.S. Borax Co., 54
LD. 183; overruled in substance, 58 1.D.
426.

Burns, David A., 30 IBLA 359 (1977); rev'd,
Exxon Pipeline Co., et al. v. Burns, Civ.
No. A82-454 (D. Ala. Oct. 22, 1985).

Burns, Frank, 10 L.D. 365; overruled so far
as in conflict, 51 L.D. 454.

Burns v. Bergh’s Heirs, 37 L.D. 161; vacated,
51 L.D. 268.

Buttery v. Sprout, 2 L.D. 293; overruled, 5
L.D. 591.

Cagle v. Mendenhall, 20 L.D. 447; overruled,
23 L.D. 533.

Cain v. Addenda Mining Co., 24 L.D. 18; va-
cated, 29 L.D. 62.

California & Oregon Land Co., 21 L.D. 344;
overruled, 26 L.D. 453.
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TABLE OF OVERRULED AND MODIFIED CASES

California, State of, 14 L.D. 253; vacated, 23
L.D. 230; overruled, 31 L.D. 835.

California, State of, 15 L.D. 10; overruled, 23
L.D. 423.

California, State of, 19 L.D. 585; vacated, 28
L.D. 57.

California, State of, 22 L.D. 428; overruled,
32 L.D. 34.

California, State of, 32 L.D. 346; vacated, 50
L.D. 628 (See 37 L.D. 499; 46 L.D. 396).

California, State of, 44 L.D. 118; 44 L.D. 468;
overruled, 48 L.D. 97.

California, State of v. Moccettini, 19 L.D.
359; overruled, 31 L.D. 385.

California, State of v. Pierce, 9 C.L.O. 118;
modified, 2 L.D. 854.

California v. Smith, 5 L.D. 543; overruled so
far as in conflict, 18 L.D. 343.

California Energy Co., 63 IBLA 159 (1982);
rev'd, 85 IBLA 254, 92 1.D. 125.

Call v. Swain, 3 L.D. 46; overruled, 18 L.D.
373.

Cameron Lode, 13 L.D. 369; overruled so far
as in conflict, 25 L.D. 518.

Camplan .v. Northern Pacific R.R., 28 L.D.
118; overruled so far as in conflict, 29 L.D.
550.

Case v. Church, 17 L.D. 578; overruled, 26
L.D. 453.

Case v. Kupferschmidt, 30 L.D. 9; overruled
so far as in conflict, 47 L.D. 406.

Castello v. Bonnie, 20 L.D. 311; overruled, 22
L.D. 174.

Cate v. Northern Pacific Ry., 41 L.D. 316;
overruled so far as in conflict, 43 L.D. 60.

Cawoed v. Dumas, 22 L.D. 585; vacated, 25
L.D. 526.

Centerville Mining & Miiling Co., 39 L.D.
80; no longer controlling, 48 L.D. 17.

Contral Pacific R.R., 29 L.D. 589; modified,
48 L.D. 58.

Central Pacific R.R. v. Orr, 2 L.D. 525; over-
ruled, 11 L.D. 445.

Chapman v. Willamette Valley & Cascade
Mountain Wagon Road Co., 13 L.D. 61;
overruled, 20 L.D. 259.

Chappell v. Clark, 27 L.D. 334; modified, 27
L.D. 532.

Chicago Placer Mining Claim, 34 LD. 9;
overruled, 42 L.D. 453.

Childress v. Smith, 15 L.D. 89; overruled, 26
L.D. 453.

Christofferson, Peter, 3 L.D. 329; modified, 6
L.D. 284.

XIX

Claflin v. Thompson, 28 L.D. 279; overruled,
29 L.D. 693.

Claney v. Ragland, 38 L.D. 550 (See 43 L.D.
485).

Clark, Yulu S., A-22852 (Feb. 20, 1941); over-
ruled so far as in conflict, 59 1.D. 258.

Clarke, C. W., 32 L.D. 233; overruled so far
as in conflict, 51 L.D. 51.

Cline v. Urban, 29 L.D. 96; overruled, 46
L.D. 492.

Clipper Mining Co., 22 L.D. 527; no longer
followed in part, 67 1.D. 417.

Clipper Mining Co. v. Eli Mining & Land
Co., 33 L.D. 660; no longer followed in
part, 67 LD, 417.

Cochran v. Dwyer, 9 L.D. 478 (See 39 L.D.
162).

Coffin, Edgar A., 33 L.D. 245; overruled so
far as in conflict, 52 L.D. 153.

Coffin, Mary E., 34 L.D. 564; overruled so far
as in conflict, 51 L.D. 51.

Colorado, State of, 7 L.D. 490; overruled, 9
L.D. 408.

Colorado-Ute Electric Ass’n, Inc., 83 IBLA
358 (1984); overruled, South Central Tele-
phone Ass'n, Inc., 98 IBLA 275 (1987).

Computation of Royalty Under Sec. 15, 51
L.D. 283; overruled, 84 LD. 54.

Condict, W. C., A-23366 (June 24, 1942);
overruled so far as in conflict, 59 LD. 258.

Conger (Ford), Francis Ingeborg, 13 IBIA
296 (1985); modified, (On Review), 13 IBIA
361, 92 1.D. 634.

Conoco, Inc., 90 IBLA 388 (1986); overruled,
Colsius Energy Co., 99 IBLA 53, 94 I.D.
394.

Continental Oil Co., 68 1.D. 186; overruled in
pertinent part, 87 L.D. 291.

Continental Oil Co., 74 LD. 229; distin-
guished, 87 LD. 616.

Cook Inlet Region, Inc., 90 IBLA 135, 92 LD.
620; overruled in part, (On Recon.), 100
IBLA 50, 94 1.D. 422.

Cook, Thomas C., 10 L.D. 324 (See 39 L.D.
162).

Cooke v. Villa, 17 L.D. 210; vacated, 19 L.D.
442,

Cooper, John W., 15 L.D. 285; overruled, 25
L.D. 113.

Copper Bullion & Morning Star Lode
Mining Claims, 35 L.D. 27; distinguished
insofar as it applies to ex parte cases, 39
L.D. 574.
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XX

Copper Glance Lode, 29 L.D. 542; modifiod
so far as in conflict, 55 1.D. 348.

Corlis v. Northern Pacific R.R., 23 L.D. 265;
vacated, 26 L.D. 652.

Cornell v. Chilton, 1 L.D. 153; overruled, 6
L.D. 483.

Cowles v. Huff, 24 L.D. 81; modifiod, 28 L.D.
515.

Cox, Allen H., 30 L.D. 90; vacated, 31 L.D.
114,

Crowston v. Seal, 5 L.D. 213; overruled, 18
L.D. 586.

Culligan v. Minnesota, 34 L.D. 22; modified,
34 L.D. 151,

Cummings, Kenneth F., 62 IBLA 206 (1982);
overruled to extent inconsistont, 86 IBLA
135, 92 LD. 158.

Cunningham, John, 32 L.D. 207; modified,
32 L.D. 456.

Dailey Clay Products Co., 48 L.D. 429; over-
ruled so far as in conflict, 50 L.D. 656.

Dakota Contral R.R. v. Downey, 8 L.D. 115;
modified, 20 L.D. 131.

Davidson, Robert A., 13 IBLA 368 (1973);
overruled to extent inconsistent, 49 IBLA
278, 87 1.D. 3850.

Davis, E. W, A-29889 (Mar. 25, 1964); no
longer followed in part, 80 LD. 698.

Davis, Heirs of, 40 L.D. 573; overruled, 46
L.D. 110.

Debord, Wayne E., 50 IBLA 216, 87 1.D. 465;
modified, 54 IBLA 61 (1981).

DeLong v. Clarke, 41 L.D. 278; inodified so
far as in conflict, 45 L.D. 54.

Dempsey, Charles H., 42 L.D. 215; modified,
43 L.D. 300.

Dennison & Willits, 11 C.L.O. 261; overruled
so far as in conflict, 26 L.D. 122.

Deseret Irrigation Co. v. Sevier River Land
& Wator Co., 40 L.D. 468; overruled, 51
L.D. 27.

Devoe, Lizzie A., 5 L.D. 4; modified, 5 L.D.
429,

Dierks, Herbert, 36 L.D. 367; overruled,
Thomas J. Guigham (Mar. 11, 1909).

Dixon v. Dry Gulch Irrigation Co., 45 L.D. 4;
overruled, 51 L.D. 27.

Douglas & Otber Lodes, 34 L.D. 556; modi-
fied, 43 L.D. 128.

Dowman v. Moss, 19 L.D. 526; overruled, 25
L.D. 82.

Dudymott v. Kansas Pacific R.R., 5 C.L.O.
69; overruled so far as in confiict, 1 L.D.
345.

TABLE OF OVERRULED AND MODIFIED CASES

Dunphy, Elijah M., 8 L.D. 102; overruled so
far as in conflict, 36 L.D. 561.

Dyche v. Beleele, 24 L.D. 494; modified, 43
L.D. 56.

Dysart, Francis J., 23 L.D. 282; modified, 25
L.D. 188.

Eastern Associated Coal Corp., 3 IBMA 331,
81 LD. 567, 1974-756 OSHD par. 18,706;
overruled in part, 7 IBMA 85, 83 LD. 574;
overruled in part, 7 IBMA 280, 84 1.D. 127.

Eastorn Associated Coal Corp., 5 IBMA 185,
82 1.D. 506, 1975-76 OSHD par. 20,041; set
aside in part, 7 IBMA 14, 83 1.D. 425.

Easton, Francis E., 27 L.D. 600; overruled,
30 L.D. 355.

East Tintic Consolidated Mining Co., 41 L.D.
255; vacated, 43 L.D. 80.

Elliot v. Ryan, 7 L.D. 322; overruled, 8 L.D.
10 (See 9 L.D. 360).

El Paso Brick Co., 37 L.D. 155; overruled so
far as in conflict, 40 L.D. 199.

Elson, William C., 6 L.D. 797; overruled, 37
L.D. 330.

Eklutna, Appeal of, 1 ANCAB 190, 83 LD.
619; inodified, 85 L.D. 1.

Emblen v. Weed, 16 L.D. 28; modified, 17
L.D. 220.

Engelhardt, Daniel A., 61 IBLA 65 (1981);
set aside, 62 IBLA 93, 89 1.D. 82.

Enserch Exploration, Inc.,, 70 IBLA 25
(1983); overruled to extent inconsistent,
Lear Petroleum Exploration, Inc., 95
IBLA 304 (1987).

Epley v. Trick, 8 L.D. 110; overruled, 9 L.D.
360.

Erhardt, Finsans, 36 L.D. 154; overruled, 38
L.D. 406.

Esping v. Johnson, 37 L.D. 709; overruled, 41
L.D. 289.

Esplin, Loe J., 56 1.D. 325; overruled to
extent it applies to 1926 Exec. Order, 86
L.D. 558.

Ewing v. Rickard, 1 L.D. 146; overruled, 6
L.D. 483.

Falconer v. Price, 19 L.D. 167; overruled, 24
L.D. 264.

Fargo No. 2 Lode Claims, 37 L.D. 404; modi-
fied, 43 L.D. 128; overruled so far as in
conflict, 55 I.D. 348.

Farrill, John W., 13 L.D. 713; overruled so
far as in conflict, 52 L.D. 472.

Febes, James H., 37 L.D. 210; overruled, 43
L.D. 183.

| xx 1988



TABLE OF OVERRULED AND MODIFIED CASES

Federal Shale 0Oil Co., 53 1.D. 213; overruled
so far as in conflict, 55 1.D. 287.

Ferrell v. Hoge, 18 L.D. 81; overruled, 25
L.D. 351.

Fette v. Christiansen, 29 L.D. 710; overruled,
34 L.D. 167. )

Field, William C., 1 L.D. 68; overruled so far
as in conflict, 52 L.D. 472.

Filtrol Co. v. Brittan & Echart, 51 L.D. 649;
distinquished, 55 1.D. 605.

Fish, Mary, 10 L.D. 606; modified, 13 L.D.
511.

Fisher v. Heirs of Rule, 42 L.D. 62; vacated,
43 L.D. 217.

Fitch v. Sioux City & Pacific RR., 216 L. &
R. 184; overruled, 17 L.D. 43.

Fleming v. Bowe, 13 L.D. T8; overruled, 23
L.D. 175.

Florida Mesa Ditch Co., 14 L.D. 265; over-
ruled, 27 L.D. 421.

Florida Ry. & Navigation Co. v. Miller, 3
L.D. 324; modified 6 L.D. 716; overruled, 9
L.D. 237.

Florida, State of, 17 L.D. 855; rev’d, 19 L.D.
76.

Florida, State of, 47 L.D. 92; overruled so far
as in conflict, 51 L.D. 291.

Forgeot, Margaret, 7 L.D. 280; overruled, 10
L.D. 629.

Fort Boise Hay Reservation, 6 L.D. 16; over-
ruled, 27 L.D. 505.

Franco Western Oil Co., 65 1.D. 316; modi-
fied, 65 1.D. 4217.

Freeman Coal Mining Co., 3 IBMA 434, 81
LD. 723, 1974-75 OSHD par. 19,177; over-
ruled in part, 7 IBMA 280, 84 1D, 127.

Freeman, Flossie, 40 L.D. 106; overruled, 41
L.D. 63.

Freeman v. Summers, 52 L.D. 201; over-
ruled, 16 IBLA 112, 81 1.D. 370; reinstated,
51 IBLA 97, 87 LD. 535.

Freeman v. Texas Pacific Ry., 2 L.D. 550;
overruled, 7 L.D. 13.

Fry, Silas A., 45 L.D. 20; modified, 51 L.D.
581.

Fults, Bill, 61 1.D. 437; overruled, 69 1.D. 181.

Galliher, Maria, 8 C.L.O. 137; overruled, 1
LD.57.

Gallup v. Northern Pacific Ry. (unpub-
lished); overruled so far as in conflict, 47
L.D. 303.

Gariss v. Borin, 21 L.D. 542 (See 39 L.D. 162).

Garrett, Joshua, 7 C.L.O. 55; overruled, 5
L.D. 158.

XXI

Garvey v. Tuiska, 41 L.D. 510; modified, 43
L.D. 229.

Gates v. California & Oregon R.R.,, 5 C.L.O.
150; overruled, 1 L.D. 336.

Gauger, Henry, 10 L.D. 221; overruled, 24
L.D. 81

Glassford, A. W., 56 1.D. 88; overruled to
extent inconsistent, 70 1.D. 159.

Gleason v. Pent, 14 L.D. 375; 15 L.D. 286;
vacated, 53 1.D. 447; overruled so far as in
conflict, 59 1.D. 416.

Gohrman v. Ford, 8 C.L.O. 6; overruled, 4
L.D. 580.

Goldbelt, Inc., 74 IBLA 308 (1983); affirmed
in part, vacated in part, & remanded for
evidentiary hearing, 85 IBLA 273, 92 1.D.
134.

Golden Chief “A” Placer Claim, 35 L.D. 557;
modified, 37 L.D. 250.

Golden Valley Electric Ass'n, 85 IBLA 363
(1985); vacated, (On Recon.), 98 IBLA 203
(1987).

Goldstein v. Juneau Townsite, 23 L.D. 417;
vacatod, 31 L.D. 88,

Goodale v. Olney, 12 L.D. 324; distinguished,
551.D. 580.

Gotego Townsite v. Jones, 35 L.D. 18; modi-
fied, 37 L.D. 560.

Gowdy v. Connell, 27 L.D. 56; vacated, 28
L.D. 240.

Gowdy v. Gilbert, 19 L.D. 17; overruled, 26
L.D. 453.

Gowdy v. Kismet Gold Mining Co., 22 L.D.
624; modified, 24 L.D. 191.

Grampian Lode, 1 L.D. 544; overruled, 25
L.D. 459.

Gregg v. Colorado, 15 L.D. 151; vacated, 30
L.D. 310.

Grinnel v. Southern Pacific R.R., 22 L.D.
438; vacated, 23 L.D. 489.

Ground Hog Lode v. Parole & Morning Star
Lodes, 8 L.D. 430; overruled, 34 L.D. 568
(See 47 L.D. 590).

Guidney, Alcide, 8 C.L.O. 157; overruled, 40
L.D. 399.

Gulf & Ship Island R.R., 16 L.D. 236; medi-
fied, 19 L.D. 534.

Gustafson, Olof, 45 L.D. 456; modified, 46
L.D. 442

Gwyn, James R., A-26806 (Dec. 17, 1953); dis-
tinguished, 66 1.D. 275.

Hagood, L. N., 65 1.D. 405; overruled, 1 IBLA
42, 77 1.D. 166.
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XXII

Halvorson, Halvor K., 39 L.D. 456; over-
ruled, 41 L.D. 505.

Hansbrough, Henry C., 5 L.D. 155; over-
ruled, 29 L.D. 59.

Hardee, D. C., 7 L.D. 1; overruled so far as in
conflict, 29 L.D. 698.

Hardee v. U.S., 8 L.D. 391; 16 L.D. 499; over-
ruled so far as in conflict, 29 L.D. 698.

Hardin, James A., 10 L.D. 313; revoked, 14
L.D. 233.

Harris, James G., 28 L.D. 90; overruled, 39
L.D. 93.

Harrison, W. R., 19 L.D. 299; overruled, 33
L.D. 539.

Hart v. Cox, 42 L.D. 592; vacated, 260 U.S.
427 (See 49 L.D:. 413).

Hastings & Dakota Ry. v. Christenson, 22
L.D. 257; overruled, 28 L.D. 572.

Hausman, Peter A. C,, 37 L.D. 352; modified,
48 L.D. 629.

Hayden v. Jamison, 24 L.D. 403; vacated, 26
L.D. 373.

Haynes v. Smith, 50 L.D. 208; overruled so
far as in conflict, 54 1.D. 150.

Heilinan v. Syverson, 15 L.D. 184; overruled,
23 L.D. 119.

Heinzman v. Letroadec’s Heirs, 28 L.D. 497;
overruled, 38 L.D. 253.

Heirs of (see case name).

Helmer, Inkerman, 34 L.D. 341; inodified, 42
L.D. 472.

Helphrey v. Coil, 49 L.D. 624; overruled, A-
20899 (July 24, 1937).

Henderson, John W., 40 L.D. 518; vacated,
43 L.D. 106 (See 44 L.D. 112; 49 1L.D. 484).

Hennig, Nellie J., 38 L.D. 443; recalled &
vacated, 39 L.D. 211.

Hensel, Ohmer V., 45 L.D. 557; distin-
guished, 66 L.D. 275.

Herman v. Chase, 37 L.D. 590; ovverruled,
43 L.D. 246.

Herrick, Wallace H., 24 L.D. 23; overruled,
25 L.D. 113,

Hickey, M. A, 3 L.D. 83; modified, 5 L.D.
256.

Hildreth, Henry, 45 L.D. 464; vacated, 46
L.D. 17.

Hindman, Ada I, 42 L.D. 327; vacated in
part, 43 L.D. 191.

Hoglund, Svan, 42 L.D. 405; vacated, 43 L.D.
538,

Holbeck, Halvor F., A-30376 (Dec. 2, 1965);
overruled, 79 ID. 416.

TABLE OF OVERRULED AND MODIFIED CASES

Holden, Thomas A., 16 L.D. 493; overruled,
29 L.D. 166.

Holland, G. W., 6 L.D. 20; overruled, 6 L.D.
639; 12 L.D. 433.

Holland, William C., M-27696 (Apr. 26,
1934); overruled in part, 55 L.D. 215.

Hollensteiner, Walter, 38 L.D. 319; over-
ruled, 47 L.D. 260.

Holman v. Contral Montana Mines Co., 34
L.D. 568; overruled so far as in conflict, 47
L.D. 590.

Hon v. Martinas, 41 L.D. 119; modified, 43
L.D. 196.

Hooper, Henry, 6 L.D. 624; modified, 9 L.D.
86.

Howard v. Northern Pacific R.R., 23 L.D. 6;
overruled, 28 L.D. 126.

Howard, Thomas, 3 L.D. 409 (See 39 L.D.
162).

Howell, John H., 24 L.D. 35; overruled, 28
L.D. 204.

Howell, L. C,, 89 L.D. 92; in effect overruled
(See 39 L.D. 411).

Hoy, Assignee of Hess, 46 L.D. 421; over-
ruled, 51 L.D. 287.

Hughes v. Greathead, 43 L.D. 497; over-
ruled, 49 L.D. 413 (See 260 U.S. 427).

Hull v. Ingle, 24 L.D. 214; overruled, 30 L.D.
258.

Huls, Clara, 9 L.D. 401; inodified, 21 L.D.
371.

Hulsman, Lorinda L., 32 IBLA 280 (1977);
overruled, 85 IBLA 343, 92 L.D. 140.

Humble Oil & Refining Co., 64 LD. 5; distin-
guished, 65 LD. 316.

Hunter, Charles H., 60 LD. 395; distin-
guished, 63 LD. 65.

Hurley, Bertha C., TA-66 (Ir) (Mar. 21,
1952); overruled, 62 I.D. 12.

Hyde, F. A, 27 L.D. 472; vacated, 28 L.D.
284; 40 L.D. 284; overruled, 43 L.D. 381.

Hyde v. Warren, 14 L.D. 576; 15 L.D. 415
(See 19 L.D. 64).

Ingram, John D., 37 L.D. 475 (See 43 L.D.
544),

Inman v. Northern Pacific R.R., 24 L.D. 318;
overruled, 28 L.D. 95.

Instructions, 4 L.D. 297; modified, 24 L.D.
45.

Instructions, 32 L.D. 604; overruled so far as
in conflict, 50 L.D. 628; 53 L.D. 365; A-
20411 (Aug. 5, 1937) (See 59 1.D. 282).
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TABLE OF OVERRULED AND MODIFIED CASES

Instructions, 51 L.D. 51; overruled so far as
in conflict, 54 L.D. 36.

Interstate Oil Corp., 50 L.D. 262; overruled
so far as in conflict, 53 1.D. 288.

Iowa R.R. Land Co., 23 L.D. 79; 24 L.D. 125;
vacated, 29 L.D. 79.

Jacks v. Belard, 29 L.D. 369; vacated, 30 L.D.
345.

Johnson v. South Dakota, 17 L.D. 411; over-
ruled so far as in conflict, 41 L.D. 21.

Jones, James A., 3 L.D. 176; overruled, 8
L.D. 448.

Jones, Sam P., 74 IBLA 242 (1983); affirmed
in part, as modified, & vacated in part, 84
IBLA 331 (1985).

Jdones v. Kennett, 6 L.D. 688; overruled, 14
L.D. 429.

Kackmann, Peter, 1 L.D. 86; overruled, 16
L.D. 463.

Kagak, Luke F., 84 IBLA 350 (1985); over-
ruled to extent inconsistent, Stephen
Northway, 96 IBLA 301 (1987).

Kanawha Oil & Gas Co., 50 L.D. 639; over-
ruled so far as in conflict, 54 1.D. 371.

Keating Gold Mining Co., 52 L.D. 671; over-
ruled in part, 5 IBLA 137, 79 LD. 67.

Keller, Herman A., 14 IBLA 188, 81 I.D. 26;
distinguished, 55 IBLA 200 (1981).

Kemp, Frank A., 47 L.D. 560; overruled so
far as in conflict, 60 1.D. 417.

Kemper v. St. Paul & Pacific R.R., 2 C.LL.
805; overruled, 18 L.D. 101.

Kilner, Harold E., A-21845 (Feb. 1, 1939);
overruled so far as in conflict, 59 1.D. 258.

King v. Eastern Oregon Land Co., 23 L.D.
579; modified, 30 L.D. 19.

Kinney, E. C., 44 L.D. 580; overruled so far
as in conflict, 53 1.D. 228,

Kinsinger v. Peck, 11 L.D. 202 (See 39 L.D.
162).

Kiser v. Keech, 7 L.D. 25; overruled, 23 L.D.
119.

Knight, Albert B., 30 L.D. 227; overruled, 31
L.D. 64.

Knight v. Heirs of Knight, 39 L.D. 362; 40
L.D. 461; overruled, 43 L.D. 242.

Kniskern v. Hastings & Dakota RR., 6
C.L.O. 50; overruled, 1 L.D. 362.

Kolberg, Peter F., 37 L.D. 453; overruled, 43
L.D. 181.

Krighaum, James T., 12 L.D. 617; overruled,
26 L.D. 448.

Krushnic, Emil L., 52 L.D. 282; vacated, 53
1.D. 42 (See 280 U.S. 306).

XX1I1

Lackawanna Placer Claim, 36 L.D. 36; over-
ruled, 37 L.D. 715.

La Follette, Harvey M., 26 L.D. 453; over-
ruled so far as in conflict, 59 1.D. 416.

Lamb v. Ullery, 10 L.D. 528; overruled, 32
L.D. 331.

L. A. Melka Marine Construction & Diving
Co., 90 I.D. 322; vacated & dismissed, 90
LD. 491.

Largent, Edward B., 13 L.D. 397; overruled
so far as in conflict, 42 L.D. 321.

Larson, Syvert, 40 L.D. 69; overruled, 43
L.D. 242.

Lasselle v. Missouri, Kansas & Texas Ry., 3
C.L.O. 10; overruled, 14 L.D. 278.

Las Vegas Grant, 13 L.D. 646; 15 L.D. 58;
revoked, 27 L.D. 683.

Laughlin, Allen, 31 L.D. 256; overruled, 41
L.D. 361.

Laughlin v. Martin, 18 L.D. 112; modified, 21
L.D. 40.

Law v. Utah, 29 L.D. 623; overruled, 47 L.D.
359.

Layne & Bowler Export Corp., 68 1.D. 33;
overruled so far as in conflict, Schweigert,
Inc. v. US. Court of Claims, No. 26-66
(Dec. 15, 1967) & Galland-Henning Mfg
Co., IBCA-534-12-65 (Mar. 29, 1968).

Lemmons, Lawson H., 19 L.D. 37; overruled,
26 L.D. 389.

Leonard, Sarah, 1 L.D. 41; overruled, 16 L.D.
463.

Liability of Indian Tribes for State Taxes
Imposed on Royalty Received from Oil &
Gas Leases, 58 I.D. 535; superseded to
extent inconsistent, 84 1.D. 905.

Lindberg, Anna C., 3 L.D. 95; modified, 4
L.D. 299.

Linderman v. Wait, 6 L.D. 689; overruled, 13
L.D. 459.

Linhart v. Santa Fe Pacific R.R., 36 L.D. 41;
overruled, 41 L.D. 284 (See 43 L.D. 536).

Liss, Merwin E., 67 1.D. 385; overruled, 80
1.D. 395.

Little Pet Lode, 4 L.D. 17; overruled, 25 L.D.
550.

Lock Lode, 6 L.D. 105; overruled so far as in
conflict, 26 L.D. 123.

Lockwood, Francis A., 20 L.D. 361; modified,
21 L.D. 200.

Lenergan v. Shockley, 33 L.D. 238; overruled
so far as in conflict, 34 L.D. 314; 36 L.D.
199.
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XXIV

Louisiana, State of, 8 L.D. 126; modified, 9
L.D. 157.

Louisiana, State of, 24 LD. 231; vacated, 26
L.D.5.

Louisiana, State of, 47 L.D. 366; 48 L.D. 201,
overruled so far as in conflict, 51 L.D. 291.

Lucy B. Hussey Lode, 5 L.D. 93; overruled,
25 L.D. 495.

Luse, Jeanette L., 61 LD, 103; distinguished,
71 1LD. 243.

Luton, James W., 34 L.D. 468; overruled so
far as in conflict, 35 L.D. 102,

Lyman, Mary O., 24 L.D. 493; overruled so
far as in conflict, 43 L.D. 221.

Lynch, Patrick, 7 L.D. 33; overruled so far as
in conflict, 13 L.D. 713.

Mable Lode, 26 L.D. 675; distinguished, 57
L.D. 63.

Madigan, Thomas, 8 L.D. 188; overruled, 27
L.D. 448.

Maginnis, Charles P., 31 L.D. 222; overruled,
35 L.D. 399.

Maginnis, John S., 32 L.D. 14; modified, 42
L.D. 472.

Maher, John M., 34 L.D. 342; modified, 42
L.D. 472.

Mahoney, Timothy, 41 L.D. 129; overruled,
42 L.D. 313.

Makela, Charles, 46 L.D. 509, extended, 49
L.D. 244.

Makemson v. Snider’s Heirs, 22 L.D. 511;
overruled, 32 L.D. 650.

Malone Land & Water Co., 41 L.D. 138; over-
ruled in part, 43 L.D. 110.

Maney, John J., 36 L.D. 250; modified, 48
L.D. 153,

Maple, Frank, 37 L.D. 107; overruled, 43
L.D. 181.

Martin v. Patrick, 41 L.D. 284; overruled, 43
L.D. 536.

Martin, Wilbur, Sr., A-25862 (May 31, 1950);
overruled to extent inconsistent, 53 IBLA
208, 88 1.D. 373.

Mason v. Cromwell, 24 L.D. 248; vacated, 26
L.D. 368.

Masten, E. C., 22 L.D. 337; overruled, 25 L.D.
111.

Mather v. Hackley’s Heirs, 15 L.D. 487; va-
cated, 19 L.D. 48.

Maughan, George W., 1 L.D. 25; overruled, 7
L.D. 94.

Mazxwell & Sangre de Cristo Land Grants,
46 L.D. 301; modified, 48 L.D. 87.

TABLE OF OVERRULED AND MODIFIED CASES

McBride v. ‘Secretary of the Interior, 8
C.L.O. 10; modified, 52 L.D. 33.

McCalla v. Acker, 29 L.D. 203; vacated, 30
L.D. 271.

McCord, W. E, 23 L.D. 137; overruled to
extent inconsistont, 56 1.D. 73.

McCornick, William S, 41 L.D. 661; vacated,
43 L.D. 429.

McCraney v. Hayes’ Heirs, 33 L.D. 21; over-
ruled so far as in conflict, 41 L.D. 119 (See
43 L.D. 196).

McDonald, Roy, 34 L.D. 21; overruled, 37
L.D. 285.

McDonogh School Fund, 11 L.D. 378; over-
ruled, 30 L.D. 616 (See 35 L.D. 399).

McFadden v. Mountain View Mining &
Milling Co., 26 L.D. 530; vacated, 27 L.D.
358.

McGee, Edward D., 17 L.D. 285; overruled,
29 L.D. 166.

McGrann, Owen, 5 L.D. 10; overruled, 24
L.D. 502.

McGregor, Carl, 37 L.D. 693; overruled, 38
L.D. 148.

McHarry v. Stewart, 9 L.D. 344; criticized &
distinguished, 56 L.D. 340.

McKernan v. Bailey, 16 L.D. 368; overruled,
17 L.D. 494.

McKittrick Qil Co. v. Southern Pacific R.R.,
37 L.D. 243; overruled so far as in conflict,
40 L.D. 528 (See 42 L.D. 317).

McMicken, Herbert, 10 L.D. 97; 11 L.D. 96;
distinguished, 58 1.D. 257.

McMurtrie, Nancy, 73 IBLA 247 (1983);
overruled to extent inconsistent, 79 IBLA
153,91 1.D. 122,

McNamara v. California, 17 L.D. 296; over-
ruled, 22 L.D. 666.

McPeek v. Sullivan, 25 L.D. 281; overruled,
36 L.D. 26.

Mead, Robert E.,, 62 L.D. 111; overruled, 85
LD. 89.

Mee v. Hughart, 23 L.D. 455; vacated, 28
L.D. 209; in effect reinstated, 44 L.D. 414;
46 L.D. 434; 48 L.D. 195; 49 L.D. 659.

Meeboer v. Schut’s Heirs, 35 L.D. 335; over-
ruled so far as in conflict, 41 L.D. 119 (See
43 L.D. 196).

Mercer v. Buford Townsite, 35 LD. 119; over-
ruled, 35 L.D. 649.

Meyer v. Brown, 15 L.D. 307 (See 39 L.D.
162).
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TABLE OF OVERRULED AND MODIFIED CASES

Meyer, Peter, 6 L.D. 639; modified, 12 L.D.
436.

Midland Oilfields Co., 50 L.D. 620; overruled
so far as in conflict, 54 1.D. 871.

Mikesell, Henry D., A-24112 (Mar. 11, 1946);
overruled to extent inconsistent, 70 1.D.
149.

Miller, D., 60 1.D. 161; overruled in part, 62
LD. 210.

Miller, Duncan, A-29760 (Sept. 18, 1963); A-
30742 (Dec. 2, 1966); A-30722 (Apr. 14,
1967); overruled, 79 1.D. 416.

Miller, Duncan, 6 IBLA 283 (1972); over-
ruled to extent inconsistent, 85 1.D. 89.

Miller, Edwin J., 35 L.D. 411; overruled, 43
L.D. 181.

Miller v. Sebastian, 19 L.D. 288; overruled,
26 L.D. 448.

Milner & North Side R.R., 36 L.D. 488; over-
ruled, 40 L.D. 187.

Milton v. Lamb, 22 L.D. 839; overruled, 25
L.D. 550.

Milwaukee, Lake Shore & Western Ry., 12
L.D. 79; overruled, 29 L.D. 112.

Miner v. Mariott, 2 L.D. 709; modified, 28
L.D. 224.

Mingo Oil Preducers, 94 IBLA 384 (1986);
vacated, (On Recon.), 98 IBLA 133 (1987).

Minnesota & Ontario Bridge Co., 30 L.D. 77;
no longer followed, 50 L.D. 359.

Mitchell v. Brown, 3 L.D. 65; overruled, 41
L.D. 396 (See 43 L.D. 520).

Mobil Oil Corp., 35 IBLA 375, 85 1.D. 225;
limited in effect, 70 IBLA 343 (1983).

Monitor Lode, 18 L.D. 358; overruled, 25
L.D. 495.

Monster Lode, 35 L.D. 493; overruled so far
as in conflict, 55 1.D. 348.

Moore, Charles H., 16 L.D. 204; overruled, 27
L.D. 481.

Morgan v. Craig, 10 C.L.O. 234; overruled, 5
L.D. 303.

Morgan, Henry S., 65 1.D. 369; overruled to
extent inconsistent, 71 1.D. 22.

Morgan v. Rowland, 37 L.D. 90; overruled,
37L.D.618.

Moritz v. Hinz, 36 L.D. 450; vacated, 37 L.D.
382.

Morrison, Charles S., 36 L.D. 126; modified,
36 L.D. 319.

Morrow v. Oregon, 32 L.D. 54; modified, 33
L.D. 101.

Moses, Zelmer R., 36 L.D. 473; overruled, 44
L.D. 570.

XXV

Mountain Chief Nos. 8 & 9 Lode Claims, 36
L.D. 100; overruled in part, 36 L.D. 551.

Mountain Fuel Supply Co., A-31053 (Dec. 19,
1969); overruled, 79 1.D. 416.

Mt. Whitney Military Reservation, 40 L.D.
315 (See 43 L.D. 33).

Muller, Ernest, 46 L.D. 243; overruled, 48
L.D. 163.

Muller, Esberne K., 39 L.D. 72; medified, 39
L.D. 360.

Mulnix, Philip, Heirs of, 33 L.D. 331; over-
ruled, 43 L.D. 532.

Munsey v. Smitty Baker Coal Co., 1 IBMA
144, 79 1.D. 501; distinguished, 80 L.D. 251.

Myll, Clifton O., 71 1.D. 458; as supplement-
ed, 71 1.D. 486; vacated, 72 1.D. 536.

National Livestock Co., I.G.D. 55 (1938);
overruled, 5 IBLA 209, 79 1.D. 109.

Naughton, Harold J., 3 IBLA 237, 78 1.D.
300; distinguished, 20 IBLA 162 (1975).

Nebraska, State of, 18 L.D. 124; overruled,
28 L.D. 358.

Nebraska v. Dorrington, 2 C.L.L. 467; over-
ruled, 26 L.D. 123.

Neilsen v. Central Pacific R.R., 26 L.D. 252;
modified, 30 L.D. 216.

Newbanks v. Thompson, 22 L.D. 490; over-
ruled, 29 L.D. 108.

Newlon, Robert C., 41 L.D. 421; overruled so
far as in conflict, 43 L.D. 364.

New Mexico, State of, 46 L.D. 217; over-
ruled, 48 L.D. 98.

New Mexico, State of, 49 L.D. 314; over-
ruled, 54 1.D. 159.

Newton, Walter, 22 L.D. 322; modified, 25
L.D. 188.

New York Lode & Mill Site, 5 L.D. 513; over-
ruled, 27 L.D. 373.

Nickel, John R.,, 9 L.D. 388; overruled, 41
L.D. 129 (See 42 L.D. 313).

Northern Pacific R.R., 20 L.D. 191; modified,
22 L.D. 234; overruled so far as in conflict,
29 L.D. 550.

Northern Pacific R.R., 21 L.D. 412; 23 L.D.
204; 25 L.D. 501; overruled, 53 1.D. 242
(See 26 L.D. 265; 33 L.D. 426; 44 L.D. 218;
117 U.S. 435).

Northern Pacific R.R. v. Bowman, 7 L.D.
238; modified, 18 L.D. 224,

Northern Pacific R.R. v. Burns, 6 L.D. 21;
overruled, 20 L.D. 191.

Northern Pacific R.R. v. Loomis, 21 L.D. 395;
overruled, 27 L.D. 464.
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XXVI

Northern Pacific R.R. v. Marshall, 17 L.D.
545; overruled, 28 L.D. 174.

Northern Pacific R.R. v. Miller, 7 L.D. 100;
overruled so far as in conflict, 16 L.D. 229.

Northern Pacific R.R. v. Sherwood, 28 L.D.
126; overruled so far as in conflict, 29 L.D.
550.

Northern Pacific R.R. v. Symons, 22 L.D.
686; overruled, 28 L.D. 95.

Northern Pacific R.R. v. Urquhart, 8 L.D.
365; overruled, 28 L.D. 126.

Nortbern Pacific R.R. v. Walters, 13 L.D.
230; overruled so far as in conflict, 49 L.D.
391.

Northern Pacific R.R. v. Yantis, 8 L.D. 58;
overruled, 12 L.D. 127.

Northern Pacific Ry., 48 L.D. 573; overruled
so far as in conflict, 51 L.D. 196 (See 52
L.D. 58).

Nunez, Roman C., 56 1.D. 363; overruled so
far as in conflict, 57 1.D. 213.

Nyman v. St. Paul, Minneapolis, & Manito-
ba Ry., 5 L.D. 396; overruled, 6 L.D. 750.

O'Donnell, Thomas J., 28 L.D. 214; over-
ruled, 35 L.D. 411.

Oil & Gas Privilege & License Tax, Ft. Peck
Reservation, Under Laws of Montana, M-
36318 (Oct. 13, 1955); overruled, 84 LD.
905.

Olson v. Traver, 26 L.D. 350; overruled so
far as in conflict, 29 L.D. 480; 30 L.D. 382.

Opinion of Acting Soliciter (June 6, 1941);
overruled so far as inconsistent, 60 LD.
333.

Opinion of Acting Solicitor (July 30, 1942);
overruled so far as in conflict, 58 LD. 831
(See 59 1.D. 346).

Opinion of Ass’t Attorney General, 35 L.D.
277, vacated, 36 L.D. 342.

Opinion of Associate Solicitor, M-34999 (Oct.
22, 1947); distinguished, 68 1D, 433.

Opinion of Associate Selicitor, 64 1.D. 351;
overruled, 74 LD. 165.

Opinion of Associate Solicitor, M-36512
(July 29, 1958); overruled to extent incon-
sistent, 70 LD. 159.

Opinion of Chief Counsel, 43 L.D. 339; ex-
plained, 68 LD. 372.

Opinion of Deputy Ass’t Secretary (Dec. 2,
1966); overruled, 84 1.D. 905.

Opinion of Deputy Solicitor, M-36562 (Aug.
21, 1959); overruled, 86 L.D. 151.

Opinion of Secretary, 75 LD. 147; vacated, 76
LD. 69.

TABLE OF OVERRULED AND MODIFIED CASES

Opinion of Solicitor, D-40462 (Oct. 31, 1917);
overruled so far as inconsistent, 58 I.D. 85.

Opinion of Solicitor, D-44083 (Feb. 7, 1919);
overruled, M-6397 (Nov. 4, 1921) (See 58
1.D. 158).

Opinion of Solicitor, M-27499 (Aug. 8, 1933);
overruled so far as in conflict, 54 1L.D. 402.

Opinion of Solicitor, 54 1.D. 517; overruled in
part, M-36410 (Feb. 11, 1957).

Opinion of Solicitor, M-27690 (June 15,
1984); overruled to extent of conflict, 88
1.D. 586.

Opinion of Solicitor, 55 L.D. 14; overruled so
far as inconsistent, 77 LD, 49.

Opinion of Solicitor, 55 1.D. 466; overruled to
extent it applies to 1926 Executive Order,
86 1.D. 553.

Opinion of Solicitor, M-28198 (Jan. 8, 1936);
affirmed, 84 LD. 1; overruled, 86 1D. 3.

Opinion of Solicitor, 57 LD. 124; overruled in
part, 58 LD. 562.

Opinion of Solicitor, M-33183 (Aug. 31,
1943); distinguished, 58 1.D. 726.

Opinion of Solicitor, 58 1.D. 680; distin-
guished, 64 ID. 141.

Opinion of Solicitor, 59 L.D. 147; overruled in
part, 84 LD. 72,

Opinion of Solicitor, M-34999 (Oct. 22, 1947);
distinguished, 68 1.D. 433.

Opinion of Solicitor, M-35093 (Mar. 28,
1949); overruled in part, 64 LD. 70.

Opinion of Solicitor, 60 1.D. 436; not followed
to extent of conflict, 72 I.D. 92.

Opinion of Solicitor, M-36051 (Dec. 7, 1950);
modified, 79 I.D. 513.

Opinion of Solicitor, M-36241 (Sept. 22,
1954); overruled to extent inconsistent, 85
L.D. 433.

Opinion of Solicitor, M-36345 (May 4, 1956);
overruled, 84 1.D. 905.

Opinion of Solicitor, M-36378 (Jan. 19, 1956);
overruled to extent inconsistent, 64 LD.
57.

Opinion of Solicitor, M-36410 (Feb. 11, 1957);
overruled to extent of conflict, 88 1.D. 586.

Opinion of Solicitor, M-36434 (Sept. 12,
1958); overruled to extent inconsistent, 66
IBLA 1, 89 1.D. 386.

Opinion of Solicitor, M-36443 (June 4, 1957);
overruled in part, 65 LD. 316.

Opinion of Solicitor, M-36442 (July 9, 1957);
withdrawn & superseded, 65 1.D. 386.
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Opinion of Solicitor, 64 I.D. 393; no longer
followed, 67 1.D. 366.

Opinion of Solicitor, 64 1.D. 351; overruled,
74 L.D. 165.

Opinion of Solicitor, 64 1.D. 435; not followed
to extent of conflict, 76 1.D. 14.

Opinion of Solicitor, M-36512 (July 29, 1958);
overruled to extent inconsistent, 70 LD.
159,

Opinion of Solicitor, M-86531 (Oct. 27, 1958);
overruled, 69 1.D. 110.

Opinion of Solicitor, M-36531 (Supp.) (July
20, 1959); overrulod, 69 1.D. 110.

Opinion of Solicitor, M-36575 (Aug. 26,
1919); affirmod in pertinent part, 87 1.D.
291,

Opinion of Solicitor, 68 I.D. 433; distin-
guished & limited, 72 I.D. 245.

Opinion of Solicitor, M-36767 (Nov. 1, 1967);
supplementing, 69 1.D. 195.

Opinion of Solicitor, M-36735 (Jan. 31, 1968);
rev’d & withdrawn, 83 1.D. 346.

Opinion of Solicitor, M-36779 (Nov. 17, 1969);
M-36841 (Nov. 9, 1971); distinguished &
overruled, 86 L.D. 661.

Opinion of Solicitor, 84 1.D. 1; overruled, 86
ID.3.

Opinion of Solicitor, 86 1.D. 89; modified, 88
LD. 909.

Opinion of Solicitor, 88 1.D. 903; withdrawn,
88 1I.D. 903.

Opinion of Solicitor, 86 I.D. 400; modified to
extent inconsistent, (Supp. I), 90 1.D. 255.

Opinions of Solicitor (Sopt. 15, 1914 & Feb.
2, 1915); overruled, D-43035 (Sept. 9, 1919)
(See 58 L.D. 149).

Oregon & California R.R. v. Puckett, 39 L.D.
169; modified 53 1.D. 264.

Oregon Central Military Wagon Road Co. v.
Hart, 17 L.D. 480; overruled, 18 L.D. 543.

Orem Development Co. v. Calder, A-26604
(Dec. 18, 1953); set aside & remanded, 90
L.D. 223.

Owens v. California, 22 L.D. 369; overruled,
38 L.D. 253.

Pace v. Carstarphen, 50 L.D. 369; distin-
guished, 61 1.D. 459.

Pacific Slope Lode, 12 L.D. 686; overruled so
far as in conflict, 25 L.D. 518.

Page, Ralph, 8 IBLA 435 (Dec. 22, 1972); ex-
plained, 15 IBLA 288, 81 L.D. 251.

Papina v. Alderson, 1 B.L.P. 91; modified, 5
L.D. 256.

XXVII

Patterson, Charles E., 3 L.D. 260; modified, 6
L.D. 284.

Paul Jarvis, Inc., 64 L.D. 285; distinguished,
64 1.D. 388.

Paul Jones Lode, 28 L.D. 120; modified, 31
L.D. 359; overruled, 57 I.D. 63.

Paul v. Wiseman, 21 L.D. 12; overruled, 27
L.D. 522.

Pecos Irrigation & Improvement Co., 15 L.D.
470; overruled, 18 L.D. 168.

Pennock, Belle L., 42 L.D. 315; vacated, 43
L.D. 66.

Perry v. Contral Pacific R.R., 39 L.D. 5; over-
ruled so far as in conflict, 47 L.D. 303.

Petors, Curtis, 13 IBLA 4, 80 1.D. 595; over-
ruled, 85 IBLA 343, 92 1.D. 140.

Phebus, Clayton, 48 L.D. 128; overruled so
far as in conflict, 50 L.D. 281; overruled to
extent inconsistent, 70 I.D. 159.

Phelphs, W. L., 8 C.L.O. 139; overruled, 2
L.D. 854.

Phillips, Alonzo, 2 L.D. 321; overruled, 15
L.D. 424,

Phillips v. Breazeale’s Heirs, 19 L.D. 573;
overruled, 39 L.D. 93. ’
Phillips, Cecil H., A-30851 (Nov. 16, 1967);

overruled, 79 1.D. 416.

Phillips, Vance W., 14 IBLA 70 (Dec. 11,
1973); modified, 19 IBLA 211 (Mar. 21,
1975).

Pieper, Agnes C., 35 L.D. 459; overruled, 43
L.D. 874.

Pierce, Lewis W., 18 L.D. 328; vacated, 53
LD. 447; overruled so far as in conflict, 59
L.D. 416.

Pietkiewicz v. Richmond, 29 L.D. 195; over-
ruled, 37 L.D. 145.

Pike’s Peak Lode, 10 L.D. 200; overruled in
part, 20 I.D. 204; 48 L.D. 523.

Pike’s Peak Lede, 14 L.D. 47; overruled, 20
L.D. 204; 48 L.D. 523.

Popple, James, 12 L.D. 433; overrulod, 13
L.D. 588.

Powell, D. C., 6 L.D. 302; modified, 15 L.D.
471.

Prange, Christ C., 48 L.D. 448; overruled so
far as in conflict, 60 I.D. 417.

Premo, George, 9 L.D. 70 (See 39 L.D. 162).

Prescott, Henrietta P., 46 L.D. 486; over-
ruled, 51 L.D. 287.

Pringle, Wesley, 13 L.D. 519; overruled, 29
L.D. 599.
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Provensal, Victor H., 30 L.D. 616; overruled,
35 L.D. 399.

Provinse, David A., 35 IBLA 221, 85 LD. 154;
overruled to extent inconsistent, 89 IBLA
154 (1985).

Prue, Widow of Emanuel, 6 L.D. 436; vacat-
ed, 33 L.D. 409.

Pugh, F. M,, 14 L.D. 274; in effect vacated,
232 U.S. 452.

Puyallup Allotment, 20 L.D. 157; modified,
29 L.D. 628.

Ramsey, George L., A-16060 (Aug. 6, 1931);
recalled & vacated, 58 I.D. 272.

Rancho Alisal, 1 L.D. 173; overruled, 5 L.D.
320.

Ranger Fuel Corp., 2 IBMA 163, 80 1.D. 708;
set aside, 2 IBMA 186, 80 1.D. 604.

Rankin, James E., 7 L.D. 411; overruled, 35
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DECISIONS OF THE DEPARTMENT OF THE
INTERIOR

CURTIS SAND & GRAVEL CO., ESTATE OF CLARE
SCHWEITZER

95 IBLA 144 Decided January 12, 1987

Appeals from decisions of the District Manager, California Desert
District, Bureau of Land Management, requesting settlement of
trespass damages for unauthorized removal of mineral material. CA-
060-4272.

Affirmed as modified in part; set aside in part and remanded.

1. Mineral Lands: Mineral Reservation--Patents of Public Lands:
Reservations--Stock-Raising Homesteads--Trespass: Generally

Remaoval of sand and gravel for commercial purposes from land patented under the
Stock-Raising Homestead Act, as amended, 438 U.S.C. § 291 (1970), constitutes a trespass
because such material was reserved to the United States by the Act.

2. Appraisals--Trespass: Measure of Damages

BLM may, consistent with State law, establish trespass damages for a nonwillful trespass
resulting from the unauthorized removal of sand and gravel reserved to the United
States in accordance with the royalty value of the material removed set forth in a
private lease of that material, as long as the lease was an arm’s-length transaction.
However, the royalty value must represent only the value of the privilege of mining and
removing the material and such use of the surface reasonably incident to mining or
removal, as that is the interest reserved.

3. Act of July 31, 1947--Materials Act--Trespass: Generally

When a party has been found to be in trespass as a result of having removed sand and
gravel from lands patented under the Stock-Raising Homestead Act, as amended,

43 U.S.C. § 291 (1970), the party must comply with the provisions of 43 CFR 9239.0-9(c)
in order to qualify for purchase of additional sand and gravel from the Government. If
the party does comply, BLM has the discretion to sell additional sand and gravel to the
trespasser pursuant to the provisions of sec. 1 of the Act of July 31, 1947, as amended,
30 U.S.C. § 601 (1982), and its implementing regulations.

4. Estoppel--Materials Act--Trespass: Generally

If, subsequent to giving notice that a party is in trespass when removing sand and gravel
froin lands in which the Government has retained all minerals, BLM agrees to allow the
mining operations te continue while negotiating a settlement of the issue of trespass
damages, the continued operations should not be considered as willful trespass unless
and until the operator is given notice that the mining operations should cease.

1
94 I.D. No. 1
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APPEARANCES: Joseph C. Malpasuto, Esq., Glendale, California, for
the Curtis Sand & Gravel Co.; Thomas G. Baggot, Esq., Torrance,
California, for the Estate of Clare Schweitzer; Burton J. Stanley,
Esq., Office of the Regional Solicitor, U.S. Department of the
Interior, Sacramento, California, for the Bureau of Land
Management.

OPINION BY ADMINISTRATIVE JUDGE MULLEN

INTERIOR BOARD OF LAND APPEALS

The Curtis Sand & Gravel Co. (Curtis) and William P. Willman,
Executor of the Estate of Clare Schweitzer (Willman), have appealed
from two decisions of the District Manager, California Desert District,
Bureau of Land Management (BLM), dated March 26, 1985, entitled
Notices of Demand, requesting the settlement of trespass damages for
the unauthorized removal of mineral material.

On October 9, 1984, BLM issued two Trespass Notices (CA-060-4272)
to appellants regarding the unauthorized removal of ‘“mineral
material” from the SE 1/4 SE 1/4sec. 9,T. 4 N.,R. 14 W,, San
Bernardino Meridian, Los Angeles County, California, in Soledad
Canyon. That land had been patented by the United States (Patent
No. 1068545) on March 14, 1934, pursuant to section 1 of the Stock-
Raising Homestead Act (SRHA), as amended, 43 U.S.C. § 291 (1970)
(repealed effective October 21, 1976, by section 702 of the Federal Land
Policy and Management Act of 1976, P.L. 94-579, 90 Stat. 2787). The
patent was made subject to a reservation of “all the coal and other
minerals” to the United States, in accordance with section 1 of SRHA.
The record indicates Willman, as executor of the estate of Clare
Schweitzer, successor-in-interest of the original patentee, leased the
land to Curtis pursuant to a 15-year lease dated November 21, 1983.
Under the lease, Curtis has the right to conduct “rock, sand and gravel
production and operations,” subject to the payment of a minimum
royalty of 20 cents per ton of “rock, sand and/or gravel material
originating and excavated, and removed from the Leased Premises.”’!
The lease also accorded Curtis the option to purchase the land upon
the expiration of the lease term, at the price of $1.2 million, and
included an assignment of an April 16, 1982, “Easement Agreement”
regarding the use of adjacent private land.

By memorandum dated February 4, 1985, the District Manager
endorsed a Mineral Report, also dated February 4, 1985, which
recommended initiation of steps to recover trespass damages for the
period between July 22, 1983, and October 9, 1984, based on a royalty
of 14.5 cents per ton of “‘sand and gravel” removed from the land

1 The lease reserved to the lessor, ‘All minerals, oil, gas and other hydrocarbons (rock, sand and gravels not being
minerals), and the right to explore for or mine and extract same” (Nov. 1983 Lease at 4). The attached land
description represented that the SE 1/4 SE 1/4 sec. 9 “is subject to no other reservations other than oil or gas and is
free and clear and unencumbered.”
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during that time period.? The mineral report stated Curtis had
reported the removal of a total of 377,947.35 tons. The report
discounted the minimum royalty of 20 cents per ton under the
November 1983 lease between Willman and Curtis. Rather, the report,
in arriving at the royalty of 14.5 cents per ton, relied on a comparable
sand and gravel operation (Gillibrand), Curtis’ only competition in the
Soledad Canyon area. The report took the 17 cents per ton royalty paid
by Gillibrand and decreased that figure by factoring in either the
lower price received or the longer hauling distance experienced by
Curtis, when compared with Gillibrand.

An evaluation of the Mineral Report, dated February 26, 1985,
which was adopted by the Deputy State Director, Mineral Resources,
on March 12, 1985, concluded there was “no justification” for reducing
the royalty below 20 cents per ton. The Deputy State Director, in a
March 13, 1985, memorandum to the District Manager, stated trespass
damages could be calculated using either tbe royalty value of minerals
extracted or the value of the minerals less production costs, in
accordance with the court’s opinion in United States v. Marin Rock &
Asphalt Co., 296 F. Supp. 1213 (C.D. Cal. 1969). The Deputy State
Director concluded trespass damages should be calculated using a
royalty of 20 cents per ton unless the other approach would result in a
“higher” figure.

In his March 1985 decisions, the District Manager requested
appellants to settle trespass damages, “preliminarily estimated” at
$75,600 (378,000 tons times 20 cents per ton). The District Manager
instructed appellants each to submit a “settlement offer [Form 9239-1
(July 1972)], including initial payment, within 30 days of your receipt
of this notice.”® The District Manager also informed Curtis:

Following our acceptance of your offer, we will be prepared to issue you a non-
competitive material sale [contract] to authorize the operation of the Soledad plant after
October 9, 1984. Without such authorization the removal of material after October 9,
1984 must be considered willful trespass.*

Both appellants have appealed from the March 1985 BLM decisions,
and have raised a number of issues. They do not contend that the land

? Pursuant to BLM Instruction Memorandum (IM) No. 84-183, dated Dec. 21, 1983, trespass damages were deemed
actionable from and after July 21, 1983, 45 days after the June 6, 1983, Supreme Court decision in Watt v. Western
Nuclear, Inc., 462 1.8, 36 (1983), that “sand and gravel” were reserved minerals under a SRHA patent. With limited

i trespass d prior to this time peried have been waived by BLM as an “exercise of prosecutorial
discretion.” IM No. 84-183 at 1; Harney Rock & Paving Co., 91 IBLA 278, 282, 93 1.D. 179, 181 (1986).

3 The settlement offer form contains a sec. (B) wbere the trespasser can indicate tbat it is either paying trespass
damages in full or in part, with certain installments to follow on or before specific dates, or submitting a promissory
note.

¢In an Apr. 23, 1985, letter to Curtis’ counsel, the District M. stated a itive matorial sale contract
woald authorize the sale of only 100,000 cubic yards ‘‘at the appraised fair market value which has been determined to
be 20 cents per ton,” and that additional material could be offered “‘on a competitive basis.” The District Manager
further stated the contract would be offered after receipt of the settlement offer or the posting of a guarantee bond in
tbe same amount in the case of an appeal. The record indicates appellants posted the necessary bond and by letter
dated June 3, 1985, the District Manager offered a contract (No. CA-060-MP5-3) for the removal of 50,000 tons of sand
and gravel at a “fair market value” of 18 cents per ton. This value had been calculated in a May 29, 1985, Mineral
Repert, approved by the Deputy Stato Director on May 31, 1985.
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was patented under SRHA, with a mineral reservation in favor of the
United States, however.

[1] Both appellants contend first that sand, which Curtis asserts is 50
percent of the material processed at the Soledad Canyon site, is not a
mineral reserved te the United States under the SRHA patent, and
thus its removal does not constitute a trespass. The Regional Solicitor,
on behalf of BLM, argues that sand is a reserved mineral. We have
already addressed this question in Browne-Tankersley Trust, 76 IBLA
48 (1983), in which we held that, to the extent they have independent
commercial value, deposits of sand are reserved to the Unitod States in
a SRHA patent. As we stated in Browne-Tankersley, this holding is
consistent with the Court’s reasoning in Wait v. Western Nuclear, Inc.,
supra, which concluded that commercial deposits of gravel are
reserved. Cf. Millsap v. Andrus, 717 F.2d 1326 (10th Cir. 1983)
(reservation of “other minerals” construed broadly to include limestone
and dolomite); Spurlock v. Santa Fe Pacific Railroad Co., 694 P.2d 299
(Ariz. Ct. App. 1984). There is no dispute the sand extracted and
removed by Curtis has an independent commercial value. Between
July 21, 1983, and October 9, 1984, Curtis mined 377,947 tons of sand,
which was sold at an average price of $3.18 per ton. Mineral Report,
dated February 4, 1985, at 5. This deposit of sand must be deemed
reserved to the United States. Cf. Pacific Power & Light Co., 45 IBLA
127 (1980) (scoria reserved under SRHA patent), aff'd, Pacific Power &
Light Co. v. Watt, Civ. No. C 80-073K (D. Wyo. June 17, 1983).

[2] Appellants next challenge the calculation of trespass damages.
The measure of damages is defined by 43 CFR 9239.0-8 to be that
“prescribed by the laws of the Stato in which the trespass is
committed, unless by Federal law a different rule is prescribed or
authorized.” In Harney Rock & Paving Co., supra at 287, 93 1.D. at 184
(quoting from Knife River Coal Mining Co., 70 1.D. 16, 18 (1963)), we
concluded that, under the regulation, “BLM should make damage
detorminations for Federal mineral trespass by the method most
favorable te the trespass victim, unless it can be said ‘with certainty’
that state law requires a different method.”

California law does prescribe a measure of damages, which in
actuality is an “election of remedies.” United States v. Marin Rock &
Asphalt Co., supra at 1219. In the case of an innocent or nonwillful
trespass, the Government may elect to receive either the royalty value
of the mineral matorial removed or the market value of the mineral
material removed, less the costs of production. Id.

The District Manager in his March 1985 decisions has elected to
recover the royalty value of the sand and gravel removed by appellants
as damages for the trespass. BLM thereby recovers the value of the
sand and gravel which would have otherwise been paid to the United
States had BLM formally granted appellants the privilege of mining
and removing the reserved mineral, including such use of the surface
reasonably incident to mining or removal of the mineral. See 43 U.S.C.
§ 299 (1982). Appellants are permitted to retain whatover net profit
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they would have otherwise been entitled to under such an
arrangement. See United States v. Marin Rock & Asphalt Co., supra
at 1219. Appellants do not dispute the royalty method of calculating
trespass damages, but challenge the 20 cents per ton royalty
established by BLM.

Appellants both contend the 20 cents per ton royalty is unjustified
because the mineral deposit is not “economically viable” due to the
lack of water, space for settling ponds, and vehicular access on the
property. Curtis states the sand and gravel have “little, if any, value to
the United States,” and thus the trespass has resulted in no
compensable loss. We are not persuaded that the profitability of
mining the sand and gravel has any direct bearing on the requirement
that there should be some payment for unauthorized removal. If the
material were not removed it would remain in place and be available
for removal at some later date when a profitable operation could be
undertaken. The removal bars recovery at some future date. To hold
otherwise would deny BLM recovery of any trespass damages despite
the fact appellants admittedly extracted and removed a considerable
amount of sand and gravel between July 21, 1983, and October 9, 1984,
without payment to the owner.

In United States v. Marin Rock & Asphalt Co., supra at 1219, the
court recognized that the royalty method of calculating trespass
damages is specifically designed to ensure some compensation to the
United States “even where the trespasser’s operations have proved
unprofitable.” Moreover, the royalty method is also designed to
compensate an owner for the unauthorized removal of his minerals
even in circumstances where the landowner could not himself have
profitably removed the minerals at the time of removal. As the court
stated in Hughett v. Caldwell County, 230 S.W.2d 92, 96 (Ky. Ct. App.
1950): ‘““Where the owner could not extract the minerals himself in any
practical or feasible way * * * the value is as it lay in the ground. All
he could expect to receive is the usual and customary royalty.” These
holdings merely recognize that, at the very least, the United States has
been denied the benefit of royalties it would have received had it
granted appellants the privilege of mining the sand and gravel. These
royalties are clearly a compensable loss.

We are aware, as Curtis points out, that, if Curtis is required to
ultimately pay the trespass damages, this may constitute a double
payment for the same 378,000 tons of sand and gravel, presuming
Curtis is unable to recoup all or part of any royalty paid to Willman
under the November 1983 lease. This will undoubtedly cause financial
hardship. However, in his March 1985 decisions, the District Manager
merely requested appellants to make an offer of settlement with
regard to a trespass for which appellants “share responsibility.” The
District Manager intimated that appellants are jointly and severally
liable for the trespass. We agree. The trespass consisted of the
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unauthorized “extraction, severance, injury, or removal of * * *
mineral materials from public lands” (43 CFR 9239.0-7) by Curtis,
pursuant to a lease issued by Willman. See 54 Am. Jur. 2d “Mines and
Minerals” § 220 (1971); 75 Am. Jur. 2d ‘‘Trespass” 8§ 30-32 (1974). In
view of this joint and several liability, BLM may properly proceed
against both parties for the collection of trespass damages. However,
this Department is not the proper forum for adjudication of any right
of contribution which may exist. The Department is only concerned
with the payment of damages. Thus, the submission of the “settlement
offer” and payment by either appellant would satisfy the Government
claim against the other. The offer may take the form of a cash
payment, promissory note, or installment contract. 43 CFR 9239.0-9(b).
Submission of an amount determined to be compensation for damages
incurred by reason of the trespass by one of the appellants will
constitute compliance, but the failure of either appellant to submit an
offer and make payment or arrangements for payment would result in
further administrative sanctions against either or both of the
appellants.

Curtis next argues the 20 cents per ton royalty is “unreasonable”
because it is higher than the royalty paid by Gillibrand under its lease
with the Forest Service and higher than the “average royalty” paid to
Willman. BLM argues that 20 cents per ton is in fact the minimum
royalty set in section 9(a) of the November 1983 arm’s-length lease
between Willman and Curtis, which statos “in no event shall the rate
per ton ever be less than twenty cents ($.20) per ton.”

A royalty will be considered a “permissible measure of damages for
extraction of sand and gravel by a good faith trespasser under
California law” as long as the royalty is “reasonable.” United States v.
Marin Rock & Asphalt Co., supra at 1218, It is also said that a
landowner is “allowed the amount for which [it] could sell the privilege
of mining and removing the minerals under the customary lease * * *
of the mineral rights.” Annot., 21 A.L.R. 2d 373, 384 (1952). The
customary royalty may be judged by the royalty set in comparable
leases of public or private land in the vicinity of the trespass land.
However, in each case there is the problem of ensuring comparability.
See Western Nuclear, Inc., 35 IBLA 146, 166 (1978), aff'd, Western
Nuclear, Inc. v. Andrus, 475 F. Supp. 654 (D. Wyo. 1979), rev’d,

664 F.2d 234 (10th Cir. 1981), rev'd sub nom. Watt v. Western Nuclear,
Inc., supra. Thus, generally where the trespass land is already the
subject of a lease derived from an arm’s-length transaction with an
established royalty, that royalty will be considered the best evidence of
the customary royalty. Cf. Reed Z. Asay, 55 IBLA 157 (1981) (trespass
damages constitute the Government’s share of income computed on the
basis of the average price of severed crop, actually received by the
trespasser).

In the present case, the 20 cents per tonis the minimum royalty set
by appellants specifically with respect to the Soledad Canyon mining
operation. There is no evidence the November 1983 lease was not an
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arm’s-length transaction. In Marin Rock, the court upheld an
assessment of trespass damages in favor of the United States using the
royalty set hy the defendants in a private lease of the Federal sand and
gravel, implicitly adopting the royalty as “usual and customary.” The
court also relied on the conclusion that the Government, as the “true
owner of the land,” was “subrogated” to the contractual rights of the
putative private lessor: “Among the true owner’s rights is the right to
affirm such a contract made by a trespasser and claim its profits.” Id.
at 1220; see also Alaska Placer Co. v. Lee, 553 P.2d 54, 61-2 (Alaska
1976).

Nevertheless, we must set aside the March 1985 BLM decisions and
remand the case to BLM for a recalculation of the royalty rate used in
the computation of trespass damages because we find sufficient
evidence the royalty set forth in the November 1983 lease does not
constitute the “usual and customary” royalty for the removal of the
sand and gravel and incidental surface use. The royalty rate set forth
in the lease and subsequently used by BLM was negotiated in the
context of a private lease which grants more than just the right to
remove sand and gravel and incidental surface use. Under that lease,
Curtis is required to pay royalty “as consideration for the use and
possession of the Leased Premises and the rights conferred upon Lessee
hereunder.” November 1983 Lease at 9. Such “rights” include
assignment of the April 1982 easement agreement, an option to
purchase the land at a fixed price, certain water rights deemed
essential to processing the gravel (see letter, dated October 26, 1984,
from Joseph C. Malpasuto to BLM at 3), and use of the land for
processing and manufacturing operations. November 1983 Lease at 4,
6, 8-9, 20. There is no indication in the record if or how the parties to
the lease took these factors into account in setting the royalty rate.®
However, these factors clearly represent more than the “usual and
customary”’ rights granted for the removal of the sand and gravel and
incidental surface use.

In essence, we are looking for the fair market royalty value, i.e., that
value which would have been set by a willing buyer and seller through
the “haggling of the market.” Kimball Laundry Co. v. United States,
338 U.S. 1, 6 (1949). Moreover, that value should only reflect the value
placed on the removal of the sand and gravel and incidental surface
use. The aim, as noted supra, is to compensate the United States for
the value of the sand and gravel had BLM formally granted appellants
the privilege of mining and removing the reserved mineral, which
privilege would have included use of the surface reasonably incidental
to mining or removal. The United States is simply not entitled to be

s It could logically be argued that a “premium” royalty would be paid for the use of the land for processing and
manufacturing facilities. By paying an additional royalty, rather than “renting” the necessary additional surface
lands, the operator avoids payment of rentals at such time or times when the market conditions do not warrant
operating the facility. There would be no “rental” payinent at a time when there is no cash flow.
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compensated for the value of rights and privileges which it could not
have granted. In determining trespass damages, BLM must factor out
such private rights and privileges te the extent they affected the
royalty rate set in the private lease BLM relies upon. Because
determining if and how these factors were taken into account by the
private parties is problematical, especially as it relies on the ex post
facto opinions of the parties, the best approach may be to determine
the fair market royalty value using the comparable sales approach. See
Uniform Appraisal Standards for Federal Land Acquisitions,
Interagency Land Acquisition Conference, 1973, at 9-11.

In a January 4, 1985, memorandum, the District Manager concluded
the fair market royalty value was 14.5 cents per ton, and stated:
Some case might he made that FMV is 20 cents perton. Qur assessment of this, however, is
that more rights were included such as reimbursement for destruction of the surface

and an option to purchase the land in fee. It appears that the 14% cent figure represents a
fair return for the in-place value.

Likewise, the February 1985 Mineral Report recommended trespass
damages be assessed at the rate of 14.5 cents per ton, calculated by
using the comparable sales approach, and noted:

The current royalty rate, 20 cents per ton, that Curtis Sand and Gravel pays to the
private landowner, obviously cannot represent the fair market value of the aggregato

materials, because this royalty rate includes the option to purchase the land and the
right to use the surface of the adjacent fee land.

Mineral Report at 6. Despite the conclusions of the appraiser and the
District Manager, the Deputy State Director concluded, without any
explanation, that there was ‘“no justification” for a reduction in the
assessed royalty value from 20 cents per ton. We cannot agree. The
November 1983 lease obviously includes rights of use and occupancy
that cannot be granted by the United States. We, therefore, must set
aside the March 1985 BLM decisions and remand the case to BLM for
a recalculation of the royalty rate used in the computation of trespass
damages. We express no opinion on the adequacy of the valuation
made in the February 1985 Mineral Report.® Finally, in light of the
remand, it is unnecessary to act on a request by Curtis for a hearing
on the question of whether 20 cents per ton is a reasonable measure of
damages. That evidence may be submittod to BLM on remand.

[3] Curtis also contends the proposed noncompetitive material sale
contract is inadequate to meet its projected annual production and
sales. Curtis argues BLM has the authority to enter into a “long-term
material lease” sufficient to cover the projected production and sales.
The Regional Solicitor argues that “any sales of sand and gravel by the
Bureau must comply with the provisions of 43 CFR Part 3610.”

In its March 1985 decision with respect to Curtis, BLM stated that it
was prepared to issue a noncompetitive sale contract following

6The 14.5 cents per ton royalty was based upon the Forest Service lease. Deductions were made for other usage
granted in the Curtis lease. However, there is no evidence of consideration of other rights granted by the Forest
Service which ceuld not be granted to Curtis by BLM because of the split estate. Further, there is an indication the
royalty on the Forest Service lease has been increased. Mineral Report of May 29, 1985, at 1.
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settlement of the trespass damages. Appellant essentially protested
this proposed action in an April 10, 1985, letter. In its April 1985 letter
to appellant’s counsel, BLM effectively denied the protest, and stated
that the sale would be limited to the “purchase of 100,000 tons of
material.” BLM also indicated that it was willing te “‘offer for sale on a
competitive basis, tennage sufficient to meet your client’s yearly
requirements.” Both proposed actions were made contingent on either
settlement of the trespass damages or the posting of a guarantee bond.
Appellant has posted the bond in accordance with 43 CFR 9239.0-
9(b)(3), but continues to challenge the competitive sale.

Departmental regulation 43 CFR 9239.0-9 restricts the authority
which BLM otherwise has te “sell” mineral materials to a trespasser.
The regulation provides in subsection (b) that BLM “may refuse to sell
to a trespasser * * * materials” if the trespasser fails to make a
“satisfactory arrangement for payment of the debt due the United
States” after demand for payment and there is reason to believe
payment will not be made. 43 CFR 9239.0-9(b).” Subsection (c) of the
regulation provides that, “[n]otwithstanding the provisions of
paragraph (b) of this section,” BLM

may sell to a trespasser * * * materials * * * despite lack of a satisfactory arrangement
for payment if [the authorized] officer establishes in writing that:

(1) There is no other qualified hidder or no other qualified bidder will meet the high
bid, and

(2) The sale * * * to the trespasser is necessary to protect substantial interests of the
United States either hy preventing deterioration of, or damage te, resources of the
United States or by accepting an advantageous offer, and

(3) The * * * resource management program of the United States will not be adversely
affected by the action.

43 CFR 9239.0-9(c).

Prior te the promulgation of the above regulation in 1970, BLM was
expressly prohibited from selling materials to a trespasser unless
specified conditions were satisfied: “No sale of * * * material will be
made * * * to a trespasser who has not satisfied his liability to the
United States, except where: * * *.” 43 CFR 288.12(b) (18 FR 4913
(August 18, 1953)). The enumerated conditions included filing a
guarantee bond and making the written finding now set forth in
43 CFR 9239.0-9(c). Id. The current regulation essentially retains the
prohibition on sales to a trespasser unless one of the currently
specified conditions is satisfied. However, BLM is not required to sell
materials to a trespasser even though one of the specified conditions is
met. The authority to sell is discretionary.

In addition to the sale of materials to a trespasser, 43 CFR 9239.0-9
provides for the “lease” of materials. However, mineral materials

7 Satisfactory arr t is defined to includ tion of a satisfact issory note or installment
agreement ‘80 long as the agreed-upon payments are made on schedule,” delivery of a guarantee bond, or discharge of
the deht in bankruptcy. 43 CFR 9239.0-9(b).
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subject to disposal under sections 1 and 2 of the Act of July 31, 1947,
as amended, 30 U.S.C. §§ 601, 602 (1982), including “common varieties”
of sand and gravel (30 U.S.C. § 601 (1982)), are not considered
materials subject to leasing under the mineral leasing laws. See

30 U.S.C. §§ 181, 352 (1982). As the Deputy Solicitor observed in
Solicitor’s Opinion, M-36575 (Aug. 26, 1959), section 1 of the Act of
July 31, 1947, as amended, 30 U.S.C. § 601 (1982), provides that such
materials “may be disposed of only in accordance with the provisions
of this Act.” See also 43 CFR 3603.1 (unauthorized use of “mineral
materials” except when authorized by “sale or permit”). Accordingly,
BLM is only entitled to sell the sand and gravel involved herein to
Curtis under 43 CFR 9239.0-9 (and under 43 CFR Part 3610). There is
simply no statutory or regulatory authority to lease the sand and
gravel pursuant to the Mineral Leasing Act.

[4] BLM may sell the sand and gravel to Curtis under 43 CFR 9239.0-
9(c). However, there has been no written determination in accordance
with that regulatory provision and appellants have presented no
evidence supporting such a determination. Therefore, BLM properly
offered to sell the sand and gravel to Curtis upon the delivery of a
guarantee bond or settlement of the trespass damages under 43 CFR
9239.0-9(b). Curtis fulfilled the condition for a sale set forth in that
regulation by delivering the guarantee bond.

However, satisfaction of the condition for a sale under 43 CFR
9239.0-9(b) only authorizes BLM to engage in a sale consistent with the
provisions of the Act of July 31, 1947, and its implementing
regulations. BLM may dispose of mineral materials pursuant to that
Act by competitive or noncompetitive sale where disposal “would not
be detrimental to the public interest.” 30 U.S.C. § 601 (1982). Under
the Act the Secretary is required to dispose of such materials to the
‘“highest responsible qualified bidder,” but is authorized te contract for
the disposal of “property for which it is impracticable to obtain
competition.” 30 U.S.C. § 602(a) (1982).8

Competitive sales are governed by 43 CFR 3610.3 and
noncompetitive sales by 43 CFR 3610.2. Assuming the statutory
prerequisites of a noncompetitive sale have been met (see 43 CFR
3610.2-1(a)), under a noncompetitive sale contract, the permittee
“[s]hall not remove mineral materials until advance payment is made.”
43 CFR 3610.1-3(a)(1). The record is clear the removal of sand and
gravel since October 9, 1984, has not been pursuant to a sale contract
for which advance payment has been made. Such removal, which is not
“authorized by law and the regulations of the Department,” is
technically a continuing ‘“‘act of trespass.” 43 CFR 9289.0-7; see 43 CFR
3603.1. Because of the condition leading to the trespass, including the
belief that ownership of the sand and gravel had vested with the
patent, BLM endeavored to provide retroactive approval for such

8 Any notice of competitive sale would necessarily contain a description of the limitations and restrictions which
would arise as a result of the split estate.
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trespass. However, there is no statutory or regulatory provision which
authorizes BLM to issue a retroactive noncompetitive sale contract.®
Nevertheless, we conclude that under the circumstances BLM is
precluded from claiming the continuing trespass is willful. The original
October 9, 1984, trespass notices statod that the sand and gravel
operations “must stop immediatoly.” (Italics in original.) However, the
record contains an October 10, 1984, memorandum to the files by a
BLM employee which refers to a conversation which took place at the

time of delivery of the trespass notice to “Ben W. Curtis of Curtis Sand
& Gravel””:

I told him that our intent is to collect damages for removal of material since last July
and for the sale of future material, even though the notice makes it sound like we’re
trying to shut them down.

I told him that if they (meaning he and Willman) cooperate we would be looking at no
shutdown of the operation. This would mean giving us past records on tons removed and
money paid to Willman, and paying us an initial amount of a promissory note for past
damages and future sale.

During a meeting held on October 25, 1984, BLM received Curtis’
records of sand and gravel sold between July 1983 and September 1984.
Handwritten notes of the meeting imdicate BLM was again attempting
to make arrangements “to keep Curtis going.”

Curtis’ counsel summarized the meeting in an October 26, 1984,
lettor to BLM:

As evidence of Mr. Curtis’ good faith in this mattor, Canyon Country Enterprises, the
present operater and lessee of the property, agreed to execute a promissory note in favor
of the Government, the terms of which are to be agreed upon at a later date. Because of
the complexity of this matter, the terms of the note will be flexible, as to both terms and
amounts. You indicated that you would be seeing the Bureau of Land Management’s
attorney, Mr. Burt Stanley on Tuesday of next week and that, hopefully, sometime in
the latter part of that week we could meet and work out the terms of the note.

You also were kind enough to indicate that in the meantime, Curtis can continue to
operate its Soledad facility without being subject to a Government claim or charge for
wilfull trespass. Canyon Country Enterprises will, as it and its predecessors in interest
have over the last 17 or 18 years, continue to account for all material removed from the
Soledad plant.

There is no evidence other than the initial notices that Curtis was ever
ordered to halt the continued extraction and removal of sand and
gravel, despite the fact BLM knew operations were continuing. On
May 9, 1985, BLM received from Curtis an accounting of tons shipped
“from our Soledad Canyon Plant from July 21, 1983 to the end of April
1985.” Moreover, in a May 24, 1985, letter to Curtis, the District
Manager refers to the October 1984 meeting with Curtis:

At that time we agreed to allow your operation to continue without charge for willful

trespass until an appraisal of the value of the mimeral material could be completed. Our
intent was not to allow an unauthorized operation to continue indefinitely.

9 In IM No. 84-183, the Director, BLM, instructed field offices “to strive to prevent the unnecessary shut down of
operations,” but only by issuing “use authorizations” to permit continued operations.
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The record is unclear as to what conditions Curtis was to meet in order
to continue its mining operations after October 9, 1984, but it seems
clear BLM agreed to let operations continue. In such circumstances, we
hold that in the interest of fundamental fairness, BLM is precluded
from finding the continuing operations, which remained in trespass in
the absence of prior formal authorization, constituted a willful
trespass. Cf. State of Oregon, 78 IBLA 255, 91 1LD. 14 (1984), appeal
dismissed in part, State of Oregon v. Bureau of Land Management,
Civ. No. 85-646LE (D. Or. Apr. 17, 1986). Accordingly, trespass
damages, for the period of time after October 9, 1984, should be
calculated in the same fashion as those damages incurred between
July 21, 1983, and October 9, 1984. As noted in footnote 3, the record
indicates that for this period of time, the royalty was tentatively set at
18 cents per ton.!° While trespass damages chargeable for the period
after October 9, 1984, were not the subject of the March 1985 BLM
decisions appealed from, we find that calculation of a fair market
value for the product in the manner described herein rather than
retroactive approval of the material sale contract is the legally proper
means of determining the trespass damages.

Therefore, pursuant to the authority delegated to the Board of Land
Appeals by the Secretary of the Interior, 43 CFR 4.1, the decisions
appealed from are affirmed as modified in part and set aside in part
and remanded to BLM for further action consistent herewith.

R. W. MULLEN
Administrative Judge
WE CONCUR:
Wwm. PaiLir HorTON
Chief Administrative Judge
C. RaANDALL GRANT, JR.
Administrative Judge

PEABODY COAL CO. v. OFFICE OF SURFACE MINING
RECLAMATION & ENFORCEMENT

95 IBLA 204 Decided January 14, 1987

Petition for a discretionary review of a decision of Administrative
Law Judge Frederick A. Miller affirming Notice of Violation No. 84-
3-38-9 issued by the Office of Surface Mining Reclamation and

10 Puture sales of sand and gravel are suhject to advance authorization pursuant to the Act of July 31, 1947 and its
implementing regulations, either by means of a titive or sale. N sales are limited
as to volume under 43 CFR 3610.2-1, whereas competitive sales are not eo limited. As prev:ously noted, a
noncompetltwe sale may only be undertaken where disposal of the sand and gravel would constitute such disposal of
property “for which it is impracticable to obtain competition.” 30 U.S.C. § 602(a) (1982); see 43 CFR 3610.2-1(a).

43 CFR 3610.1-2 also provides: “No mineral materials shall be sold at less than fair market value as determined by
appraisal.”
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Enforcement and reducing the amount of the proposed civil penalty
from $4,400 to $2,600. TU-4-12-P.

Affirmed.

1. Surface Mining Control and Reclamation Act of 1977: Abatement:
Generally--Surface Mining Control and Reclamation Act of 1977:
Enforcement Procedures: Generally--Surface Mining Control and
Reclamation Act of 1977: State Program: 10-day Notice to State--
Surface Mining Control and Reclamation Act of 1977: Inspections: 10-
day Notice to State

Where a 10-day notice to the state regulatory authority is issued in response to a
violation found during a Federal oversight inspection, OSM may issue a notice of
violation in accordance with 30 CFR 843.12(a), if the State fails to take “appropriate
action” to abate the violation. A notice of violation issued by OSM will be upheld where
it appears that the notices of violation issued by the State in response to the 10-day
notice were either vacated by the State, prior to abatement of the conditions giving rise

to the violation, or the period for abatement was extended beyond the 90-day limitation
imposed by State law.

APPEARANCES: Michael A. Kafoury, Esq., St. Louis, Missouri, for
petitioner; Angela F. O’Connell, Esq., and Harold P. Quinn, Jr., Esq.,
Office of the Solicitor, Washington, D.C., and Marshall C. Stranburg,
Esq., Office of the Regional Solicitor, Tulsa, Oklahoma, for the Office
of Surface Mining Reclamation and Enforcement.

OPINION BY ADMINISTRATIVE JUDGE HARRIS
INTERIOR BOARD OF LAND APPEALS

Peabody Coal Co. (petitioner) has petitioned for discretionary review
of a decision rendered on May 2, 1985, by Administrative Law Judge
Frederick A. Miller which affirmed Notice of Violation (NOV) No. 83-
3-38-9 and reduced the proposed civil penalty assessment from $4,400 to
$2,600. In March 1984, following a 10-day notice to the State of
Arkansas, the Office of Surface Mining Reclamation and Enforcement
(OSM) issued the NOV for (1) failure to properly design and construct
a permanent impoundment, and (2) failure to provide an adequate
spillway in compliance with applicable Arkansas regulations. Judge
Miller concluded that OSM properly issued the NOV in accordance
with section 521(a)X1) of the Surface Mining Control and Reclamation
Act of 1977 (SMCRA), 30 U.S.C. § 1271(a)(1) (1982), and regnlations
promulgated thereunder. By order dated June 17, 1985, the Board
granted the petition for discretionary review, and subsequently the
parties filed briefs in support of their respective positions.

The substantive facts as outlined by Judge Miller in his decision are
not in dispute and are set forth below:

Evidence introduced at the hearing included testimony and the mtroduction of
documents by beth parties. During a routine oversight inspection, on December 1, 1983,
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OSM Reclamation Specialist Samuel M. Petitto found violative conditions on the
petitioner’s Ozark mine in Johnson County, Arkansas (stato permit numher P-270-M-CO).
Inspector Petitto issued ten day notice (TDN) number 83-3-38-4 to the Arkansas
Department of Pollution Control and Ecology (the State) on December 6, 1983. Violation
No. 2 of TDN 83-3-38-4 cites petitioner for failure to properly design and construct an
impoundment in violation of 30 CFR § 816.49. [1] The state issued notice of violation
FDS-014-83 citing the parallel section of the state permanent regulation on December 12,
1983. Violation No. 3 of TDN 83-3-38-4 cites petitioner for failure to provide a spillway
adequate to discharge a one hundred year/24 hour event in violation of 30 CFR

§ 816.46(q). [See note 1, supra.] The state responded by issuing state notice of violation
FDS-015-83 citing the parallel section of the state permanent regulations on

December 12, 1983. The original abatement date was set for March 12, 1984. OSM sent
the state a letter indicating that this initial response was appropriate.

However, as a result of the conference held on February 15, 1984, between the
petitioner and the state, state notice of violation FDS-014-83 was vacated and the
abatement date for state notice of violation FDS-015-83 was extended until May 14, 1984.
On March 5, 1984, Inspector Petitto returned to the sito for a follow-up inspection. He
discussed the situation with state officials and determined that the violation had not
been appropriately nor adequately addressed by the state because the first notice of
violation was vacated without any remedial action and the abatement period for the
second notice of violation was extended beyond the ninety day limitation of the state
regulations. Inspector Petitto issued Notice of Violation No. 84-3-38-9 on March 12, 1984,
citing the petitioner for (1) failure to provide a spillway adequate to discharge a 100
year/24 hour event and for (2) failure to properly design and construct an impoundment.
An informal assessment conference was held on July 12, 1984, in Fort Smith, Arkansas
and the assessment remained unchanged. Petitioner filed for review on August 3, 1984.

Decision at 1-2.

The sole issue presented for our review is whether Judge Miller's
holding that OSM properly exercised its oversight jurisdiction under
section 521(a)(1) of SMCRA, 30 U.S.C. § 1271(a)(1) (1982), is correct.?
Petitioner’s argument is as follows:

In the instant case, if the federal government is going to second guess or reverse state
enforcement decisions, the result will be a barrier to Stato primacy. * * *

The clear intont of Congress was that the states are to be the primary enforcer and
that the federal role is to be limited to oversight. The OSM’s oversight role was
accomplished by issuing the ten (10) day notice pursuant to Section 521(a) of the Act. The
State accepted and properly handled the ten (10) day notice by issuing the violations. The
federal government overstepped its boundary when it wroto the NOV.

Brief on Review at 7-8.

OSM argues, on the other hand, that Judge Miller’s ruling was
correct and should be affirmed, agreeing with the following analysis in
his decision:

OSM asserts that the action by the State of Arkansas was inappropriate. Although
OSM approved the inital [sic] response by the stato in writing, the follow-up action was
not appropriato. Congress did not say that the stato regulatory authority could just take
enforcement action. OSM correctly argues that the use of the word “appropriate’” by
Congress calls upon OSM to make a discretionary judgment concerning the quality of
any action taken by the state. The mere issuance of a notice of violation does not insure
follow through by the state regulatory authority. OSM statos that in this case the state

' Judge Miller incorrectly referred to 30 CFR. The 10-day notice properly referenced the conditions as violations of
Arkansas law.

2 Although Peabody has sought review of Judge Miller's decision, it has not specifically challenged the civil penalty
assessment which was reduced by Judge Miller from $4,400 to $2,600. Therefore, if we find that OSM properly issued
the NOV, it follows that the $2,600 civil penalty assessment must be affirmed.
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failed to take “appropriate” action even though it issued state notices of violation for the
impoundment and the spillway. The enforcement action it took did not cause the
violations to be corrected nor were the state’s actions likely to lead to abatement of the
violations within the ninety day period for abatement established by the Act and the
state regulations. The state’s actions had not resolved the design and construction
problems of the impoundment, nor had they provided for an adequate emergency
spillway. OSM has properly argued that mere paper enforcement is not appropriate
action and therefore OSM has properly exercised jurisdiction under Section 521(a)(1) of
the Act.

Decision at 5.

[1] The focus of this appeal is upon how section 521(a) of SMCRA,
30 U.S.C. § 1271(a)X1) (1982), generally, and the term “appropriate
action” specifically, should be interpreted and applied. That section
provides in pertinent part:

Whenever, on the basis of any information available to him, including receipt of
information from any person, the Secretary has reason to believe that any person is in
violation of any requirement of this chapter or any permit condition required by this
chapter, the Secretary shall notify the Stato regnlatory authority, if one exists, in the
State in which such violation exists. If no such State authority exists or the State
regulatory authority fails within ten days after notification to take appropriate action to
cause said violation to be corrected or to show good cause for such failure and transmit
notification of its action to the Secretary, the Secretary shall immediately order Federal
inspection of the surface coal mining operation at which the alleged violation is occurring
unless the information available te the Secretary is a result of a previous Federal
inspection of such surface coal mining operation. [Italics added.]

30 U.S.C. § 1271(a)1) (1982).

The phrase ‘“‘appropriate action” also appears in the regulations
promulgated by the Department to implement section 521. The
relevant portion of 30 CFR 842.11(b)(1Xii}B) varies little from section
521, providing a Federal inspection shall be conducted when

[t]he authorized representative has notified the State regulatory authority of the possible
violation and within 10 days after notification the State regulatory authority has failed
to take appropriate action to have the violation abated and to inform the authorized
representative that it has taken such action or has a valid reason for its inaction * * *.

30 CFR 842.11(b)1)diXB).

The regulation at 30 CFR 843.12(a)X2) governs the course of action to
be pursued where the state regulatory authority fails to take
“appropriate action”:

When, on the basis of any Federal inspection other than one described in paragraph
(aX1) of this section, an authorized representative of the Secretary determines that there
exists a violation of the Act, the State program, or any condition of a permit or
exploration approval required by the Act which does not create an imminent danger or
harm for which a cessation order must be issued under § 843.11, the authorized
representative shall give a written repert of the violation to the State and te the
pormittee so that the appropriate enforcement action can be taken by the State. Where
the State fails within ten days after notification to take appropriate action to cause the
violation to be corrected, or to show good cause for such failure, the authorized
representative shall reinspect and, if the violation continues to exist, shall issue a notice
of violation or cessation order, as appropriate. No additional notification te the State by
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tl_le Office is required before issuance of a notice of violation, if previous notification was
given under § 842.11(b)1Xii)(B) of this chapter. [Italics added.]

Peabody’s argument requires that we evaluate the response of the
Arkansas Department of Pollution Control and Ecology (ADPCE) to
OSM’s 10-day notice m terms of whether that response amounted to
“appropriato action” under section 521(a) of SMCRA and 30 CFR
843.12(a}(2). Under both the statute and the regulation, once OSM
provides notice to the State that a violation exists, the State has 10
days “to take appropriate action to cause the violation to be corrected.”
If the State does not take such action, or fails to show cause for such
failure, OSM may reinspect. Section 521(a) does not explicitly grant
OSM the authority to issue an NOV when the violation does not pose
an imminent danger, but 30 CFR 843.12(a)(2) provides such authority.

The Board had considered three cases in which the appellant has
challenged OSM’s jurisdiction to issue an NOV in accordance with
section 521(a)(1) of the Act in a state which has obtained primacy. In
two of those cases, Shamrock Coal Co. v. Office of Surface Mining
Reclamation and Enforcement, 81 IBLA 374 (1984),% and Bannock Coal
Co. v. Office of Surface Mining Reclamation and Enforcement, 93 IBLA
225 (1986), the respective State regulatory authorities responded to
OSM’s 10-day notices by concluding that no enforcement action was
necessary as a matter of State law. In each case, OSM found the
response of the State was inappropriate, and it issued its own NOV’s
upon reinspecting the sites of the violations. This Board upheld OSM’s
authority to issue Federal NOV’s in both cases.

In a third case, Turner Brothers, Inc. v. Office of Surface Mining
Reclamation and Enforcement, 92 IBLA 320 (1986),* the Board likewise
upheld OSM’s authority to issue an NOV for a violation found as a
result of an oversight inspection, even though the Oklahoma
Department of Mines (ODOM) had, in fact, issued an NOV in response
to OSM’s 10-day notice that a violation existed. The Board noted in
this decision that ODOM had issued an NOV for the same violation
over a year earlier, and concluded that the mere issuance of a second
State NOV did not amount to “appropriate action to ensure abatement
of [the] violation in response to a 10-day notice.” 92 IBLA at 326.

The appellants in Shamrock, Bannock, and Turner Brothers all
argued, as does Peabody in the instant case, that OSM lacks authority
to issue an NOV in a state which has achieved primary responsibility
for enforcement of its surface mining program. Those previous Board
decisions stand for the proposition that OSM may properly issue
NOV’s in such a circumstance. However, this case presents the more
specific question of whether OSM’s oversight authority extends to the
issuance of an NOV in a primacy State, when in response to OSM’s 10-
day notice that State has issued NOV’s and either vacated them or
extended the time for their abatement.

s Appeal filed, Shamrock Coal Co. v. Clark, No. 84-238 (E.D. Ky. July 27, 1984).
+ Appeal filed, Turner Brothers, Inc. v. Office of Surface Mining Recl jon and Enfor t, No. 86-380-C .
(E.D. Okla. July 28, 1986).
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All these cases involve OSM'’s determination, upon reinspection, that
the State involved had not taken “appropriate action to ensure
abatement of the violation” under section 521(a) of SMCRA. We have
previously noted that the meaning of the term “appropriate action” is
neither defined in SMCRA nor in the regulations promulgated
thereunder. Turner Brothers, 92 IBLA at 323. The Board’s analysis of
this issue rests in part upon the preamble te 30 CFR 843.12(a)2), the
regulation which confers upon OSM the authority to issue an NOV
when the State fails to take “appropriate action” in response to a 10-
day notice. OSM specifically rejected the suggestion that the term be
“spelled out in detail,” concluding rather that ‘“[t]he crucial response of
a State is to take whatever enforcement action is necessary te secure
ahatement of the violation.” 47 FR 35627-28 (August 16, 1982).
Moreover, the Department issued a “Statement of Policy” on this
subject, sigued by the Acting Assistant Secretary, Energy and
Minerals, providing:

Statement of Policy
Upon examination of the issue, the Department has concluded that the regulation

contained at 30 CFR 843.12(a}(2) was properly and lawfully promulgated; therefore there
is no need te reconsider the issue.

It is the Department’s opinion, as set forth in the original preamble te 30 CFR 843.12,
that “Congress did (not) intend OSM to sit idly by while * * * violations ripen into
imminent hazards.” 44 FR 15302, March 13, 1979. Rather as the preamble stated, the
legislative history indicates that when “an OSM inspector discovered a violation at the
mine, he must report the violation to the operator and the state and give the state 10
days to take appropriate action to require the operator te correct the violation. If the
State takes such action, OSM does nothing further.” 44 FR 15303. However, if the state
fails to take adequate action or show good cause for such failure, OSM under 30 CFR
843.12 shall issue a notice [of] violation.

48 FR 9199 (March 3, 1983).5

Section 521(a) of SMCRA, 30 CFR 843.12(a)2), and even the above-
quoted ‘‘Statement of Policy” all might be interpreted to restrict
OSM'’s oversight authority to an examination of the State’s action
taken within the 10-day period, and an evaluation of that action in
terms of whether it is “appropriate action.” Thus, under such an
interpretation, if the State issued an NOV requiring abatement of the
violation within the period allowed by its law, OSM would have no
further role, since, arguably, the State has taken appropriate action to
require the operator te correct the violation. The problem with this
interpretation, however, is brought to light by the instant appeal: the
fact that the State issues an NOV does not necessarily result in the
actual abatement of the violation. The conflict is inherent in the

s In Clinchfield Coal Co. v. Hodel, No. 85-0113-A (W.D. Va. June 20, 1985), the district court ruled that 30 CFR
843.12(aX2) expanded OSM's authority beyond that contemplated by the Act, and held that the Secretary had no
authonty w lssue NOV’s in states with approved programs, except where OSM found that a violation caused

of enviri tal harm.” However, in Clinchfield Coal Co. v. Department of the Interior, No. 85-2206
(Aug. 27, 1986),  the Court of Appeals for the Fourth Circuit reversed and remanded the district court decision, stating
the district court had no jurisdiction to consider the validity of the regulation. Chall to surface mini
regulations must be heard in the United States District Court for the District of Columbia.
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timeframe established in section 521(a), since the abatement period
allowed under Arkansas law extends potentially 90 days beyond
issuance of the State NOV. Often, then, while State action may
initially be “appropriate” under section 521(a) of SMCRA and 30 CFR
843.12(a)(2), whether the operator actually corrects the violation is a
matter which cannot be determined until weeks or even months after
the State NOV has issued.

Peabody would have us believe that once the State issues an NOV in
response to a 10-day notice, the matter is ended as far as OSM is
concerned. We reject that position. While the State’s issuance of an
NOV might constitute “appropriate action” as an initial matter, the
State must engage in the follow-up necessary to determine that the
abatement indicated in the NOV has been effected. Clearly, OSM’s
oversight role encompasses ensuring that the State has secured
abatement of the violation. One manner in which it may do so is by
reinspection. Turner Brothers, Inc. v. Office of Surface Mining
Reclamation and Enforcement, 92 IBLA 23, 29, 93 1.D. 199, 202 (1986).
In the instant case, upon reinspection, OSM discovered that the
violations persisted, and it learned about the State’s actions in the
case. The final question for our consideration is what options were
open to OSM in such a circumstance.

Regulation 30 CFR 843.12(a)(2) answers that OSM shall issue an
NOV or a cessation order, as appropriate. Further, that regulation
states clearly that “[n]o additional notification to the State by the
Office is required before the issuance of a notice of violation, if
previous notification was given under § 842.11(b)(1)ii)(B) of this
chapter.” If the State has not secured the abatement, as specified in its
NOV, then OSM shall issue its own NOV upon reinspection in
accordance with 30 CFR 843.12(a)(2). To require OSM to repeat the
ritual of issuing another 10-day notice, in response to which the State
issues another NOV, which might or might not eventually result in
abatement of the violation, would subject OSM to the sort of protracted
efforts to secure abatement that were evident in Turner Brothers,

92 IBLA at 320.

In the present case, Inspector Petitto reinspected the Ozark Mine on
March 5, 1984, and found that Peabody had taken no action to abate
either of the violations, although he testified at the hearing that
Peabody had complied with the State’s requests (Tr. 31). On
January 20, 1984, ADPCE vacated its NOV FDS-014-83 for failure to
properly desigu and construct a permanent impoundment, on the
grounds that Peabody had previously submitted a plan to ADPCE to
correct deficiencies in the construction of the impoundment. OSM
contends that Peabody’s having submitted plans to the State for the
correction of deficiencies in the construction of the impoundment is
“irrelevant to the cited enforcement action which dealt only with the
status of the impoundment at the time the enforcement action was
cited” (Brief of OSM at 5). OSM argues that Peabody’s improper
construction of the impoundment violated Arkansas law and that the
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State’s vacating the NOV prior to the abatement of that violation was
not “appropriate action.” Moreover, on February 15, 1984, ADPCE had
extended the abatement time specified in its NOV FDS-015-83 for
failure to provide a spillway to safely discharge the runoff resulting
from a 100-year/24-hour precipitation event, to May 14, 1984. OSM
argues that this extension was improper under Ark. Stat. Ann.

§ 843.12(c),® which does not allow an abatement date to extend beyond
90 days from the date that the violation was discovered.

We agree with OSM that ADPCE failed to take appropriate action
necessary to secure abatement of the violations noted in OSM’s 10-day
notices te ADPCE. Discovering those violations unabated upon
reinspection, OSM, in issuing the NOV herein challenged, acted within
the oversight authority conferred by Congress in section 521(a) and
reflected in 30 CFR 843.12(a)2).

Therefore, pursuant to the authority delegated to the Board of Land
Appeals by the Secretary of the Interior, 43 CFR 4.1, the decision of
Administrative Law Judge Miller is affirmed.

Bruck R. HArr1s
Administrative Judge

WE CONCUR:

C. RANDALL GRANT, JR.
Administrative Judge

Ww. PHiLip HorTON
Chief Administrative Judge

& Ark. Stat. Ann. § 843.12(c) provides:

“An authorized representative of the Director may extend the time set for abat t or for lisk t of an
interim step, if the failure te meet the time previously set was not caused by lack of diligence on the part of the person
to whom it was issued. The tetal time for abatement under a notice of violation, including all extensions, shall not
exceed 90 days from the date of issuance.”
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APPEAL OF BLUELINE EXCAVATING CO.

IBCA-1990 Decided February 2}, 1987
Contract No. 5-CC-10-02840, Bureau of Reclamation.
Motion to Dismiss granted.

1. Contracts: Generally--Contracts: Construction and Operation:
Labor Laws--Contraet Disputes Act of 1978: Jurisdiction--Contracts:
Disputes and Remedies: Generally--Contracts: Federal Procurement
Regulations--Contracts: Formation and Validity: Construction
Contracts--Contracts: Formation and Validity: Fixed-price Contracts--
Contracts: Formation and Validity: Governing Law

Where by the terms of a Government contract tbe Board lacks authority over any
dispute arising out of the contract’s labor provisions, the Board has determined as a
matter of policy that it will normally exercise jurisdiction over other labor-related

matters in the same contract only to the extent that they arise primarily from causes
other than tbe lahor standards provisions.

2. Contracts: Generally--Contracts: Construction and Operation:
Changes and Extras---Contracts: Construction and Operation:
Contract Clauses--Contracts: Construction and Operation: Duty to
Inquire--Contracts: Contract Disputes Act of 1978: Jurisdiction--
Contracts: Disputes and Remedies: Generally--Contracts: Federal
Procurement Regulations--Contracts: Formation and Validity:
Construction Contracts--Contracts: Formation and Validity: Fixed-
price Contracts--Contracts: Formation and Validity: Governing Law--
Contracts: Formation and Validity: Mistakes

Where the Bureau of Reclamation, in a solicitation of bids for construction of pipelines
and agricultural drain structures, and for enlarging an existing open channel wasteway,
included in its solicitation and contract documents a photecopy of a general Federal
Register wage determination, containing footnotes to the effect that 20-percent lower
wage rates were permissible in connection with utility projects, and the contracting
officer merely marked the footnotes with arrows properly indicating the textual
paragraphs to which the notes applied, the contractor’s conclusion that the agency was
representing the project to be a utility project was a unilateral mistake on his part for
wbich the agency was not responsible. To the extent that he believed that the footnotes
were ambiguous, it was the contractor’s responsibility to make inquiry of the Labor
Department in order to clarify the matter before bidding, not after the contract was let.

3. Contracts: Generally--Contracts: Construction and Operation:
Changes and Extras---Contracts: Construction and Operation:
Contract Clauses--Contracts: Construction and Operation: Duty to
Inquire--Contracts: Contract Disputes Act of 1978: Jurisdiction--
Contracts: Disputes and Remedies: Generally--Contracts: Federal
Procurement Regulations--Contracts: Formation and Validity:
Construction Contracts--Contracts: Formation and Validity: Fixed-
price Contracts--Contracts: Formation and Validity: Governing Law--
Contracts: Formation and Validity: Mistakes

94 1.D. 2
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A Government agency in its bid solicitation makes no representation as to the amount of
wages a bidder will have to pay if it is awarded the contract. The job classification and
wage-rate information set forth in contract documents specify only minimum rates, not
maxima; and a contractor is not entitled to assume that the rates set forth are all that
he will have to pay. Moreover, if a contractor is mistaken in his interpretation of the job
classification standards, or if he believes them to be in any way erroneous or ambiguous,
his only recourse lies with the Labor Department. The contracting agency has no
authority and little ability to clarify the Labor Department’s wage determinations. The
Board, on the basis of Binghamton and Collins, expressly rejects the notion that the
contracting officer is primarily responsible for resolving job-classification, wage-cost, or
other labor-related issues in response to bidders’ concerns, even when such clarification
is sought.

APPEARANCES: J. William Bennett, Esq., Attorney at Law,
Portland, Oregon, for Appellant; William N. Dunlop, Esq.,
Department Counsel, Boise, Idaho, for the Government.

OPINION BY ADMINISTRATIVE JUDGE PARRETTE
INTERIOR BOARD OF CONTRACT APPEALS
Facts

On April 30, 1985, Blueline Excavating Co. (contractor/appellant)
appealed to the Board under 43 CFR 4.102(c) after an unsuccessful
inquiry to the contracting officer (CO) in connection with Bureau of
Reclamation (Bureau/Government) contract No. 5-CC-10-02840,
awarded January 10, 1985, revealed that the CO did not intend to
issue a final decision relating to the Government’s previous
withholding of contract earnings on the basis of the contractor’s
alleged underpayment of wages under the Davis-Bacon Act, 40 U.S.C.
§ 276a (1982). The contract work was part of the Columbia Basin
Project. At the time of the appeal, it was still in progress.

We dismissed the appeal and remanded the case for a decision by the
CO, which was rendered on July 28. The CO concluded that no wage
rate representations had been made to prospective contractors in
connection with the bid solicitation; that no inquiries on the subject of
wage rates had ever been received by the Bureau; and that had such
inquiries been made, the Bureau would have responded in the same
manner as it did to appellant after the contract had been let. Thus, the
contractor’s claim was formally denied. This appeal followed, with a
claim in the amount of $19,443.97. Appellant has requested an oral
hearing and accelerated disposition of the appeal.

The work involved construction of buried pipe farm drains, enlarging
an open channel wasteway, and reestablishing a farm ditch. The
contract specifications contained Wage Determination No. WA&3-5110
which, in a footnote, provided that the minimum wage for laborers,
power equipment operators, and truck drivers in connection with
utility projects was 80 percent of the published basic hourly rates.

The contract contained labor standards provisions revised as of July
1983. Clause 1.7.8 provided authority for termination of the contract
and for debarment under 29 CFR 5.12 in the event of breach of the
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labor clauses. Clause 1.7.9 provided that “disputes arising out of the
labor standards provisions * * * shall not be subject to the general
disputes clause,” but “shall be resolved in accordance with the
procedures of the Labor Department set forth in 29 CFR Parts 5, 6,
and 7.” (Italics added.) Clause 1.7.10 provided that all rulings and
interpretations of Davis-Bacon and related acts contained in 29 CFR
Parts 1, 3, and 5 were incorporated by reference in the contract.

Shortly after work was commenced, the contractor inquired whether
the 80-percent wage rate applied to the contract, and the Bureau took
the position that full rates applied. Nevertheless, on February 8, 1985,
the Bureau construction engineer transmitted the inquiry to the
Seattle regional office of the Labor Department’s Wage and Hour
Division; and on February 13 the Division replied that under local
collective bargaining agreements, agricultural drainage fields did not
qualify as utilities entitled to the 80-percent rate. However, the
Division stated that if an authoritative ruling were needed, the Bureau
should write to the Wage and Hour Division Administrator.

Meanwhile, on February 12, 1985, the construction engineer wrote to
the contractor that its first payroll, for the period ending January 23,
was not in compliance with the contract’s labor provisions. On
February 15, the contractor responded that it had bid the job on the
basis that it was a utility project and that the 80-percent rates would
apply. The letter noted that the drain lines were being constructed for
an Irrigation District that assessed landowners a fixed fee for water
usage and for maintenance and operating costs based on the acreage
involved, whether the landowners used the water or not; so by
definition it was a utility project. The contractor thus insisted that it
was in compliance with the Davis Bacon Act.

On February 22, 1985, the Bureau construction engineer
acknowledged the contractor’s February 15 letter but wrote that Labor
Department representatives did not agree that the 80-percent wage
rates were applicable. Therefore, employees working on the project
were entitled to full-wage rates. The letter pointed out that under the
terms of the contract the CO could withhold contract earnings as
necessary to pay employees the amount of wages required.

The contractor protested this decision by letter dated February 28,
1985, stating that the Bureau was previously aware of the Labor
Department’s position since the 80-percent rate was not allowed on
another project involving another contractor, but that it nevertheless
had inserted the 80-percent language in the disputed wage-rate
specification, which “would mislead anyone bidding on this project.”
The letter further alleged that, “The Bureau willingly compiled these
contract documents fully aware of the discrepancies. I, as a tax paying
citizen, cannot believe that the Federal Government could write and
enter into a contract as ambiguous and misleading as this one.”
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The next document in the appeal file is a March 21, 1985, letter
from the Bureau to the Administrator of the Labor Department’s Wage
and Hour Division, enclosing the contractor’s letter and requesting a
determination concerning whether the 80-percent tables of Wage
Decision WA-5110 were applicable to the Bureau’s contracts for the
construction of buried agricultural drains on the Columbia Basin
Project in Washington State. This letter is followed by a notification to
the CO from the Labor Department’s regional office advising that they
were conducting a concurrent Fair Labor Standards Act, Davis-Bacon,
and Contract Work Hours and Safety Standards Act investigation of
the contractor, and requesting that the Bureau withhold $12,231.46
from contract funds for “DBA and/or CWHSSA violations.” The letter
suggests that the Bureau might want to withhold $2,000 to provide for
liquidated damages as well.

On June 21, 1985, the Bureau received a letter from the Wage and
Hour Division in Washington, D.C., stating that the footnoto in Davis-
Bacon Wage Determination WA84-5040 [sic] was not applicable to the
project. The letter stated that the “subject wage determination is based
on negotiated rates,” and that the question ‘“‘must be resolved by an
inquiry into the intent and practices of contractors signatory to the
collective bargaining agreements which contain the 80-percent pay
differentials.” The letter further stated that since the signatory parties
defined the term “utilities” to include “underground storm and
sanitary sewer work and facilities that convey electricity, gas,
communications, and domestic water,” the construction of agricultural
drainage fields was outside the scope of the definition. (Italics added.)

Arguments

Appellant’s complaint states that the issue is whether the CO has
directed the contractor to pay wages not called for in the contract, thus
changing the cost of performance and entitling it to an equitable
adjustment.

The complaint avers that the project was in fact a utility project,
that the CO drew specific attention to the 80-percent provision in the
bidding materials by the manner in which the material was included,
and that the CO’s subsequent direction to pay 100 percent of the basic
wage constituted a change. Alternatively, appellant argues that the 80-
percent provision was, because of the way it is included in the contract,
latently ambiguous; and that since the contractor’s understanding of
the provision was reasonable, the CO’s direction constituted a change
in contract requirements.

Government counsel moved to dismiss the complaint on the ground
that the Board has no jurisdiction over a wage determination by the
Department of Labor, citing 54 Comp. Gen. 24; Prime Roofing, Inc.,
ASBCA No. 25836, 82-1 BCA par. 15,667 and authorities cited; G. A.
Western Construction, IBCA No. 1550-2-82, 82-2 BCA par. 15,895; and
Allied Painting & Decorating Co., ASBCA No. 25099, 80-1 BCA
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par. 14,710. The Government has made no mention of the recently
revised labor standards provisions of the contract.

Appellant responded that since the sole issue is whether the term
“utility” in the wage determination included the construction of
agricultural drains, the issue before the Board does not strictly involve
the wage matter itself but rather the classification of the job to be
performed under the contract. Counsel stated:

Consequently, the resolution of the issue does not depend upon the provisions of the
Davis-Bacon Act or its accompanying regulations issued by the Department of Labor, hut
rather the interpretation of the contract. Because the issue is one of contract
interpretation, it is clearly within the jurisdiction of the Board. * * * “Certainly the
mere fact a controversy relates to a labor provision does not in itself preclude
contractors from obtaining relief under the Disputes clause,” citing Ventilation Cleaning
Engineers, Inc., ASBCA No. 16704 (Aug. 3, 1973), 73-2 BCA 110,210. * * *

In support of its position, the Governinent relies on Allied Painting and Decorating Co.
[supra). This case is easily distinguishable from the instant case, however, because it
involves the classification of employees rather than the classification of the job as in this
instance. [Italics added.]

After the CO had issued his final decision on remand, Government
counsel again moved to dismiss on the grounds that (1) there is no
issue of fact outstanding and (2) the case involves the interpretation of
a wage determination by the Department of Labor and is not within
the jurisdiction of the Board, citing the affirmation of the Armed
Services Board by both the Claims Court and the Federal Circuit Court
of Appeals in Collins International Service Co. v. United States,

744 F.2d 812 (Fed. Cir. 1984). According to Government counsel, that
case

involved a Navy pre-bid refusal to clarify Department of Labor wage classifications. The
court held that the contracting agency owes no duty te clarify employee classifications
for a contracter, “because Congress has vested in Labor the final authority to make such
determinations.” Dismissal on that pcint of law was appropriate “if the record had
included nothing more than the contract document.” Id at 816. |

Counsel concluded that appellant’s true conflict was with the
Department of Labor, not the Department of the Interior.

On the basis of Collins, the Board issued an order for appellant to
show cause why its appeal should not be dismissed, noting that the
Department of Labor had changed its regulations in order to retain
authority to make wage determinations rather than merely approve
them, citing Prime Roofing, Inc., ASBCA No. 25940, 84-1 BCA
par. 16,997 (1983).

Appellant responded that the element that distinguishes Collins
from the matter before the Board is that, in Collins the ambiguity or
lack of clarity was in the wage rate published by the Department of
Labor, whereas here it was in the ambiguity or lack of clarity caused
by the manner in which the CO put the wage rate into his solicitation,
thus specifically drawing special attention to the 80-percent provision.
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Appellant further argued that there was no reason for the CO to
highlight and draw attention to the 80-percent provision if he had not
intended that it apply. Thus, “the dispute before the Board is that the
[CO] represented a particular position in the contract, and the
contractor reasonably relied on that representation.”

Discussion

We must first note that the highlighting and drawing of attention to
the 80-percent provision that appellant refers to appears to have come
about when the CO photocopied the apparently applicable wage
determination (actually, it appears in retrospect to have been a year
out of date) from the Federal Register, superimposed the footnotes at
the bottom of the tables, and then drew arrows from the footnotes to
indicate the textual material to which they applied. That, coupled with
appellant’s owner’s not-unreasonable assumption that the project was a
utility project, was apparently sufficient for him to bid the project on
the premise that the 80-percent rates would apply.

Appellant’s arguments cannot, therefore, be described as merely
specious since many a Davis-Bacon case, both before the courts and
before the contract appeal boards, has turned on points equally
tenuous. In fact, very little research is required to discover that there
is case law to support virtually any proposition as to who should bear
the burden of mistakes in the application of prevailing wage
determinations, depending on who did what to whom under what
circumstances.

Consequently, whenever a contract board judge is assigned a Davis-
Bacon case, the assignment must almost inevitably be accompanied by
a somewhat irresistible impulse to write a lengthy discussion of the
history of the Act’s implementation, since whether one is attacking the
problem for the first time or merely refreshing past recollection,
enough research is always required to decide the case that it seems a
shame not to attempt to preserve the results. Fortunately, recent board
decisions have outlined enough early history that we will not need to
spend a great deal of time analyzing cases as such (provided the reader
understands that there is not necessarily any one chain of cases that
can always be relied on). See, e.g., Dahlstrom & Ferrell Construction
Co., ASBCA No. 30741, 85-3 BCA par. 18,371; Western, supra; and
Allied, supra, for fairly detailed discussions of individual case holdings.
However, it will still be necessary to evaluate the intent and effect of
the new regulations, which for this Board are a matter of first
impression.

Major variations in Davis-Bacon case outcomes appear to have
occurred, in part, as a result of 1935 amendments to the Act; Exec.
Order No. 9250 (Oct. 3, 1942), 3 CFR ch. 2 (1943), and World War II
wartime conditions; bifurcation of Davis-Bacon administrative and
enforcement responsibilities under the Labor Department’s
Reorganization Plan No. 14 of 1950 (6 U.S.C. App.) (1982); differences
between the Labor Department and the Comptroller General on how
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that plan was to be interpreted (see, e.g., Appendix A to Grannis &
Sloan, ASBCA No. 4968, 59-1 BCA par. 2,213; and 54 Comp. Gen. 24,
July 15, 1974); the Supreme Court’s 1954 decision in United States v.
Binghamton Construction Co., 347 U.S. 171; enactment of the Contract
Disputes Act of 1978 (CDA); varying views by the Armed Services
Board on the issue of its jurisdiction (see Prime Roofing, Inc., ASBCA
No. 25836, 82-1 BCA par. 15,667, in which the Board, on
reconsideration, decided that Davis-Bacon enforcement did not involve
“penalties” or “forfeitures” under the dictionary definitions of those
words and thus was not excluded from board jurisdiction under the
language of section 6(a) of the CDA); and, most recently, the amended
regulations and procedures of the Labor Department, effective for most
purposes on June 28, 1983. See 48 FR 19532 (April 29, 1983). To this
list, we would also be inclined to add the Federal Circuit’s 1984
decision in Collins, cited here by the Government, and decided under
the Labor Department’s old regulations. Our concern is that this case,
in conjunction with the new regulations, would seem to demand a
contract board policy of laissez faire at the very least, and perhaps
even our total renunciation of jurisdiction, an approach favored by
some boards.

In general terms, under the old regulations, 29 CFR Parts 1, 3, and
5, which were in effect in substantially the same form from 1965 until
1983, disputes arising under the labor standards provisions of
procurement contracts were subject to the Disputes clause of the
contract; were decided hy contracting officers; and arguably could be
appealed to the agencys’ contract appeals boards, except to the extent
that the disputes in question involved the meaning of classifications or
wage rates contained in the Labor Department’s wage determination,
or the applicability of the labor provisions of the contract. These
questions had to be referred to the Department of Labor, whose
decisions as to classifications and wage rates were final and generally
not subject to review, even by the courts. United States v. Binghamton,
supra; Morrison Knudsen, IBCA No. 553, 66-2 BCA par. 5,967.
However, disputes involving questions of fact (Ventilation, supra), or
orders, approvals, or disapprovals by the CO (Prime Roofing, Inc.,
ASBCA No. 25836, 84-1 BCA par. 16,946, and ASBCA No. 25940, 84-

1 BCA par. 16,997; Space Age Engineering, Inc., ASBCA No. 16588, 72-
2 BCA par. 9,236), or patent errors in withholding requests by the
Labor Department (Western, supra), among other rationales, were
sometimes considered subject to contract board jurisdiction.

Where boards have taken jurisdiction of the dispute and found in
favor of the contractor, one of the most common rationales given
(particularly in the two decades after World War II) was that there
had been a constructive change which warranted an equitable
adjustment, inasmuch as the Government after the contract was let
had ordered or induced the contractor to increase wages beyond those
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specified in the contract. See, e.g., Nash and Cibinic, Federal
Procurement Law, Vol. II (1980) at 1222, Note 4, and cases cited. The
authors state that the first case to make such use of the Changes
clause was Sunswick Corp. v. United States, 109 Ct. Cl. 772,

75 F. Supp. 221, cert. denied 334 U.S. 827 (1948), a wartime case under
Exec. Order No. 9250 in which the contract provided that wages could
be neither increased nor decreased without the authority of the Wage
Adjustment Board. After the contract was awarded, the WAJ issued a
new ceiling, and the CO ordered the contractor to pay the higher wage,
so the court permitted recovery.

“However,” the authors conclude, “since the wage rates are not part
of the work under the contract, it is questionable if such an order is
within the bounds of the Changes clause.” In their volume on the
Formation of Government Contracts, 2d ed. (1986) at 990-91, the same
authors state:

The purpose of [Davis-Bacon] is not to guarantee to contractors that specified wages will
be applicable, but to protect their employees from substandard earnings by fixing a
minimum wage on Government projects [citing Binghamton, supra). Therefore, the
contractor has no right under the Act for recovery if the wage that must be paid te
ohtain employees is higher than the prevailing wage rate set forth in the contract
[noting the Sunswick exception).”

Under the Contract Disputes Act, serious questions could be, and
often were, raised about the jurisdiction of contract appeals boards to
entertain any dispute arising out of the labor standards provisions of
Government contracts, since section 6(a) of the CDA, specifying
procedures for all contract claims against the Government, provides in
part that: “The authority of this subsection shall not extend to a claim
or dispute for penalties or forfeitures prescribed by statute or
regulation which another Federal agency is specifically authorized to
administer, settle, or determine.” 41 U.S.C. § 605(a) (1982) (italics
added). As we have noted, the Labor Department, at least as early as
1959, took the position in a letter to the Navy that contract boards had
no jurisdiction over “issues arising out of labor standards violations.”
The letter alleged that other Government agencies had reached the
same conclusion. Grannis, supra, 59-1 BCA par. 2,213 at 9684.

As to section 6(a) of the CDA, Cibinic and Nash, in their book

entitled, Administration of Government Contracts, 2d ed. (1985) at 908-
09, state:

3. Penalties or Forfeitures Administered by Other Agencies

41 U.S.C. § 605 states in subsection (a) that “The authority of this subsection shall not
extond to a claim or dispute for penalties or forfeitures prescribed by statute or
regulation which another Federal agency is specifically authorized to administer, settle
or determine.” While the legislative history is totally silent as to the meaning of this
language, it appears that it is primarily intended to preserve the exclusion of certain
labor related disputes from the scope of the disputes process. The boards historically
refused to exercise jurisdiction over certain mattors involving determinations as to the
contracter’s obligations under a variety of statutes establishing labor standards for
contracters, including the Davis-Bacon Act, 40 U.S.C. § 276, the Service Contract Act,
41 U.S.C. § 351 and the Contract Work Hours and Safety Standards Act, 40 U.S.C.
§ 327. See, e.g., Federal Foed Services, ASBCA 21877, 77-2 BCA 112,628 (1977).
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Prior to the adoption of the Contract Disputos Act of 1978 boards did take a limited
role in the review of labor statute issues under a special Disputes clause concerning
labor standards which was used in construction contracts. This clause, however, was
replaced with a clause specifically excluding disputes arising under labor standards
provisions from the disputes process, DAR 7-602.23(b)ix) and FPR 1-18.703-1(i). With the
adoption of the FAR, these clauses have been removed from the regulations.

In Allied, supra, the Armed Services Board considered the
relationship between Reorganization Plan No. 14 and section 6(a) of
the CDA and arrived at the conclusion that it had no jurisdiction over
the Davis-Bacon portion of the dispute, on the basis of 54 Comp.

Gen. 24 which preceded the CDA. Nevertheless, in the dispute before
it, the Board decided that:

[TThe matter of the payments withheld under the Davis-Bacon provisions is subject to a
question of classification, i.e., whether certain of appellant’s employees must be classified
as painters for each eight-hour working day, or whether an employee’s classification may
be split between “painter” and “laborer”’ during such period, dependent upon the nature
of the work performed during separate periods of the working day and paid accordingly.
Such matters, previously reserved for determination by the Secretary of Labor, are

currently confirmed by the applicable provisions of section 6(a), Contract Disputes Act.
[1talics added.]

(80-2 BCA at 72,542). Thus, it would appear that, at least in Allied, the
Armed Services Board considered the exclusionary language of
section 6(a) to refer to labor standards provisions’ enforcement by the
Labor Department in accordance with Reorganization Plan No. 14.

The General Services Board, like the Labor Department, has
apparently never waivered in its view that, because of section 6(a), it
has no jurisdiction over the labor provisions of Government contracts.
See Consolidated Security Services Corp., GSBCA No. 7602, 85-2 BCA
par. 18,123, citing Imperator Carpet & Interiors, Inc., GSBCA No. 6167,
81-2 BCA par. 15,266.

The Agriculture Board, in a contract payment withholding dispute,
recently followed Consolidated, supra, expressly stating the same
reasons. Humphrey Logging Co., AGBCA No. 84-3539-3, 85-3 BCA
par. 18,433.

The Supreme Court has also referred to “penalties” in connection
with the Davis-Bacon Act. See, e.g., Binghamton, supra, 347 U.S.
at 173, and Universities Research Association v. Couter, 450 U.S. 754,
776 (1981).

However, in Dahlstrom, supra, a recent ASBCA decision, the Board,
taking jurisdiction despite the CDA 6(a) language, granted the
contractor an equitable adjustment where a CO retroactively ordered
an increased minimum wage scale into effect after the Labor
Department discovered it had made a clerical error in its initial
determination.

There has been considerable recent debate about the economic
merits of the Davis-Bacon Act. The Comptroller General, for example,
has never been fond of it. See GAO Report: The Davis-Bacon Act
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Should Be Repealed, B-146842, April 27, 1979. What no one disputes is
that for a piece of legislation that is “relatively unknown” and
“ohscure,” the Act has had a major impact on Government
procurement, and that its administration will become increasingly
complex in the future. See, e.g., Leader and Jenero, “Implied Private
Right of Action under the Davis-Bacon Act: Closing Some Loopholes in
Administrative Enforcement’-McDaniel v. University of Chicago and
Coutu v. Universities Research Association, Inc., DePaul Law Review,
Vol. 29, No. 3 (Spring 1980); and Kenneth M. Roberts, “Lahor Law—
The Davis-Bacon Act, Another Setback for Lahor”--Building and
Construction Trades’ Department v. Donovan,; Journal of Corporation
Law, Vol. 10, No. 1 (Fall 1984). One might quibble with the title of the
last article, since it would seem that the Donovan case can equally be
said to stand for the the proposition that the Secretary of Labor is
reasonably free to try new and innovative approaches to try to make
the Act more effective. Id. 712 F.2d 611, 618-630 (D.C. Cir. 1983), cert.
denied, 464 U.S. 1069.

That the Secretary is determined to try new approaches at least with
respect to contract disputes involving labor standards provisions is
beyond question. When the new regulations were first proposed on
December 28, 1979, the preamble to 29 CFR Part 5, relating to
Government contract disputes, said simply: “This revision provides
that all labor standards disputes would be resolved in accordance with
the procedures set forth in 29 CFR Parts 5, 6, and 7.” (44 FR 77080,
item 8; italics added.) On the same date, the Secretary proposed to
modify 29 CFR Part 1 to provide for the retroactivity of wage
determination corrections, with a preamhle stating in part the
following:

From time to time problems have arisen because of use of wage rate schedules (e.g.,
building, heavy, highway, residential) not properly applicable to a project. Therefore a
new subsection 1.6(f) is proposed which would provide that if the contract includes a
schedule of rates which by its terms or the provisions of this part is not applicable to the
work to be performed, or if an incorrect project wage determination is issued on the basis
of an inaccurate description of the project or its location, the correct schedule is to be
included in the contract by whatever means are appropriate (such as supplemental or
change order). See Comptroller General Opinion No. B-179871 (April 1, 1975), 75-1 CPD
1189. Similarly, if a wage determination is erroneously omitted, it is to be included.
These types of errors can be corrected at any time, and the 10-day rule applicable to
modifications of wage determinations is inapplicable to such errors.

This proposal apparently elicited some adverse reaction, particularly
from contractors, so on August 14, 1981, at 46 FR 41444, the Secretary
clarified his intention:

Section 1.6(f) would continue to require the agency to either terminate and resolicit or
to incorporate a valid wage determination in the contract after award under the
circumstances outlined. However, under this proposal, tbe requirement that a wage
determination be incorporated after contract award would be limited to circumstances
where the contractor will receive an appropriate adjustment in compensation if there are
any increased costs resulting from incorporation of a valid wage determination. The
regulation would further provide that the method of incorporation of the valid wage
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determination and adjustment in compensation where necessary should not be contrary
to procurement regulations and statute.

After carefully reviewing this matter, it was decided that continuation of the
requirement for insertion of a correct wage determination was proper under the
circumstances outlined in § 1.6(f), namely where no wage determination has been
included in the contract or where a clearly inapplicable wage determination has been
incorporated from the Federal Register or issued and applied because DOL was
incorrectly advised as to the nature of the project or its location. However, even under
these circumstances, the Department believes that it would be inequitable to apply the
regulation if the contractor would be harmed because of Government error. Of course,
the procuring agencies should not be required to take any action which would be
contrary to procurement law.

The revised comment apparently aroused the ire of the contracting
agencies and others as well, so on May 28, 1982, at 47 FR 23646, the
Secretary sought to ameliorate the situation with the following
statement of intention:

Section 1.6(e) and (f--Incorporation of Wage Determinations and Modifications After
Contract Award

A few commentators questioned DOL’s authority to require the incorporation of a new
wage determination in a contract any time before award (or in some cases, after award)
when the agency fails to include any wage determination or one that contains
substantial errors. DOT, DOE, and NASA asserted that the contracting agency, not DOL,
has authority to make determinations of coverage under the Davis-Bacon Act. ABC
commented that the provisions in question are disruptive, and that the regulations
should contain more specific criteria regarding the circumstances in which DOL wauld
exercise its authority to incorporate new wage determinations.

The BCTD, several building trades unions, the Teamsters, and the UAW objected to
the provision in § 1.6(f) that corrective action to include the proper wage determination
after contract award would occur only if the contractor is compensated, in accordance
with applicable procurement law, for any increase in wages resulting from such action,
asserting that the agencies could use this provision to resist postaward amendment of
any contract which contains an invalid wage determination.

Since the Davis-Bacon Act requires that all covered contracts contain an applicable
wage determination, DOL must provide some mechanism for the incorporation of proper
wage determinations in covered contracts after contract award. The Department’s
authority in this regard, including the autbority to determine questions of coverage
under the Act, is derived from the Act as well as from Reorganization Plan 14 of 1950.

With respect to the ABC comment, the Department agrees that the provision in
§ 1.6(eX2) pormitting withdrawal of wage determinations containing “substantial errors”
without regard to the 10-day rule is not sufficiently specific. Accordingly, § 1.6(e)(2) is
revised to permit such withdrawals only as a result of a decision by the Wage Appeals
Board.

As to the comments from labor organizations, we believe it would be inequitable to
require corrective action after contract award if the contractor would be financially
harmed in rectifying a Government error. Nor should contracting agencies be placed in
the position of contravening procurement law. The regulation contemplates that the
agencies will find a method to incorporate a proper wage determination in a contract
and compensate a contractor, where appropriate, which is in accord with procurement
law. Accordingly, no changes are made in § 1.6(f).

That the Secretary ultimately won the war seems clear not only
from the fact that the regulation at 29 CFR 1.6(f) was not further

changed, but also from the fact that on November 3, 1986, at 51 FR
39965, the General Services Administration, on behalf of the
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acquisition agencies, proposed a Federal Acquisition Regulation, FAR
48 CFR Part 22, to carry out the Secretary’s prescribed procedures.
Proposed FAR 22.404-5, concerning expiration of project wage
determinations, for example, states at paragraph (b)}2)(i) that if a new
wage determination changes any wage rates for classifications to be
used in the contract after bid opening but before award, the CO will
incorporate the new wage determination and equitably adjust the price
for any increased or decreased cost of performance.

Similarly, FAR 22.404-6, dealing with modifications of wage
determinations in the context of sealed bidding, proposes in paragraph
(b)(5) that: “If an effective modification is received by the contracting
officer after award, the contracting officer shall modify the contract to
incorporate the wage modification retroactive to the date of award and
equitably adjust the contract price for any increased or decreased cost of
performance * * *.” (Italics added.)

One might think that the task of the contract appeals boards in
deciding who should pay (¢f. Dahlstrom, supra) would actually be
easier once the new FAR’s become effective, since the changes would
provide express authority for CO’s to make equitable adjustments
under change orders where wage determinations have been changed;
but the Labor Department has again made clear that, in its view, the
boards are not intended to have a function in labor standards
provisions disputes. In discussing the proposed regulation change at
29 CFR 5.5(a)X9), the Department stated at 47 FR 23660-61:

Section 5.5(a)9)--Disputes Concerning Labor Standards

Several commentators objected to the portion of § 5.5(a)(9) which states that disputes
arising out of the labor standards provisions of the contract are not subject to the
general disputes clause of the contract, but rather to the provisions of Parts 5, 6, and 7
of this Title. Federal agencies commented that the provision conflicts with the authority
of the contracting officer as set forth in the Contract Disputes Act of 1978 (Pub. L. 95-
563, 41 U.S.C. Sec. 601 et seq.). Reorganization Plan No. 14 of 1950, as explained in the
President’s message accompanying the plan, invests in the Secretary of Labor the
responsibility “to coordinate the administration of laws relating to wages and hours on
Federally-financed or assisted projects by prescribing standards, regulations, and
procedures to govern the enforcement activities of the various Federal agencies.” With
respect to the Contract Disputes Act of 1978, section 14 of that statute sets forth specific
amendments to existing statutes. Significantly, no change, repeal, amendment, or other
reference was made to the Davis-Bacon and Related Acts, the Contract Work Hours and
Safety Standards Act, the Copeland Act, or Reorganization Plan No. 14 of 1950.
Therefore, in our view, the Department’s authority to resolve disputes under these
statutos and Reorganization Plan No. 14 is not impinged by section 14 of the Contract
Disputes Act. This conclusion is corroborated by section 6(a) of the Contract Disputes Act,
which states in pertinent part, that “the authority of this subsection shall not extend to
a claim or dispute for penalties or forfeitures prescribed by statute or regulation which
another Federal agency is specifically authorized to administer, settle, or determine.”

To insure effective and consistent administration, the authority to resolve labor
disputes should reside in the Department of Labor, since it is the agency which has the
primary responsibility for protecting labor standards and the expertise in the law and
the regulations. It should be noted that the General Accounting Office stated previously
that it had no objection to the adoption of this provision. Accordingly, this section is
hereby adopted. [Italics added.]
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We conclude this discussion by noting that it was this revised labor
standards disputes provision that ultimately found its way into the
contract before us. We also note that of the three reported board cases
that have considered the new language, the first granted the
contractor’s appeal (Dahlstrom, supra), and the second, which denied
the appeal for lack of subject matter jurisdiction because it involved a
change in wage rates, said that it would have arrived at the same
result under the old language. Sealtite Corp., VA BCA No. 2398, 86-

3 BCA par. 19,173. The third case was decided on another issue. Thus,
the long-run effect of the new regulatory language has yet to be
determined.

Decision

For this reason, among others, the Board deems it fortuitous that the
two courts whose decisions are most authoritative from the standpoint
of precedent have already provided the boards with substantial
guidance in this matter.

In Binghamton, supra, the U.S. Supreme Court stated unequivocally
that the requirement of the Davis-Bacon Act
that the contractor pay “not less” than the specified minima presupposes the possibility
that the contractor may have to pay higher rates. Under these circumstances, even
assuming a representation by the Government as to the prevailing rate, [the

contractor’s] reliance on the representation in computing its bid cannot be said to have
been justified.

347 U.S. at 178. Despite occasional criticism, this case has never been
overruled, and we think it alone would be dispositive of the appeal
before us if we had no other authoritative precedent.

However, in Collins, supra, the Court of Appeals for the Federal
Circuit recently affirmed a Claims Court decision that had held that
“regardless of any ambiguities, the [contracting agency] was under no
legal duty to clarify for [the contractor] the meaning of wage
determinations.” 744 F.2d at 814. The court noted that, ‘{t]he
contract,” which had language similar to that before us, ‘‘while not
explicitly resolving the question of who is to bear the burden of the
higher wages here at issue, is clear that Labor has the final authority
to settle wage disputes and that failure to abide by such final decision
is a violation of the contract.” The court went on to say that “the
[contracting agency] did not possess the authority [to clarify the Labor
Department’s employee classifications]; Labor did. If the [contracting
agency] had taken a position on the classifications, it could later have
been accused of misleading the contractor * * *.” Id. at 815.

In the case before us, appellant urges that it was not its employees
but the job that was misclassified. But, based on the Labor
Department’s clear intention to substantially extend its jurisdiction
under the new regulations, it is the assumption of this Board that if an
issue is in doubt, the Labor Department must prevail. That was the
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view of the Court of Appeals in Collins, and that normally will be our
view in connection with whatever labor standards provisions disputes
may come before us. We specifically decline to follow the rationale of
Dahlstrom, which, in our view, fails to consider sufficiently the
adjudicatory intent of the Labor Department’s new regulations.

In light of Collins, we cannot completely concur with the view of the
GSA Board that the boards have no jurisdiction over labor disputes.
Collins notes that: “The Claims Court held that ASBCA erred
regarding [its finding of lack of] jurisdiction, since [the contractor’s]
complaint was properly targeted at the [contracting agency’s] actions,
or lack thereof, but that as a matter of law the authority to make such
wage determinations was vested in Labor, not [the contracting
agency).” (Italics added.) The NASA Board similarly appears to
distinguish between board jurisdiction and board authority. See
Mercury Consolidated, Inc., NASA No. 1285-16, 86-3 BCA par. 12,259.

We read the court’s language in Collins as entirely consistent with
the exclusionary language of section 6(a) of the CDA, which begins,
“The authority of this subsection shall not extend to.” (Italics added.)
The wording does not suggest a lack of jurisdiction as such. How much
substantive difference such a distinction will make in light of the
Labor Department’s new regulations, however, we do not know at this
point. But the Claims Court and the Court of Appeals have preserved
the distinction, and so shall we.

[1] Accordingly, it is our present view that whenever, by the terms of
the contract before us, we generally appear to lack authority over
disputes arising out of the contract’s labor standards provisions, we
will as a matter of policy exercise jurisdiction over other labor-related
matters in the same contract only to the extent that they arise
primarily from causes other than the labor standards provisions. That
is not the situation in the case before us, and thus we lack authority to
grant appellant the relief it seeks.

[2] The distinction urged by appellant as to job classification versus
wage classification appears clearly to be one without a difference, for
surely the resulting wages for appellant’s employees are the same
whether the job is considered to be a non-utility job or the workers are
considered to be non-utility workers. In either case, the Labor
Department has the sole authority to do the classifying. Moreover,
here, the CO asserts in his decision that if he had ever been asked by
the contractor, he would have said that he did not consider tbe job to
be a utility project. So if he had inquired--for whatever the point is
worth in light of Binghamton, supra—appellant’s owner would not have
been misled.

More significantly, in light of Collins, even if appellant’s owner had
inquired of the CO and been told that the CO in fact regarded the
project as a utility project, the contractor still would have had to make
inquiry of the Labor Department to verify the CO’s position with
respect to the wages that would have to be paid. Accordingly,
appellant’s erroneous conclusion that the Bureau was representing the
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project to be a utility project constituted a unilateral mistake on its
part for which the Bureau was not responsible. To the extent that it
believed that the footnotes in the solicitation were ambiguous, the
contractor was required to make inquiry of the Labor Department to
clarify the matter before bidding, not after the contract was let.

[3] In summary, we hold that a Government agency in its bid
solicitation makes no representation as to the amount of wages a
bidder will have to pay if it is awarded the contract. The job
classification and wage rate information set forth in contract
documents specify only minimum rates, not maxima; and a contractor
is not entitled to assume that the rates set forth are all that he will
have to pay. Moreover, if a contractor is mistaken in his interpretation
of the job classification standards, or if he believes them to be in any
way erroneous or ambiguous, his only recourse lies with the Labor
Department. The contracting agency has no authority and little ability
to clarify the Labor Department’s wage determinations. The Board, on
the basis of Binghamton and Collins, expressly rejects the notion that
the contracting officer is primarily responsible for resolving job-
classification, wage-cost, or other labor-related issues in response to
bidders’ concerns, even when such clarification is sought.

A hearing in this matter would serve no useful purpose. See Grannis,
supra, 59-1 BCA at 9677. Accordingly, appellant’s request for a hearing
is denied, and the Government’s motion to dismiss the appeal with
prejudice is granted.

BERNARD V. PARRETTE
Administrative Judge

WE CONCUR:

WiLLiam F. McGraw
Administrative Judge

G. HERBERT PACKWOOD
Administrative Judge

IDAHO NATURAL RESOURCES LEGAL FOUNDATION, INC.

96 IBLA 19 Decided: February 26, 1987

Appeal from the February 19, 1986, decision of tbe Jarbidge Resource
Area Manager, Boise (Idaho) District Office, Bureau of Land
Management, allowing construction of the Echo Il (Amendment)
Project, and finding no significant effects on the quality of the
human environment. EA ID-01-86-47.

Affirmed.
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1. Administrative Procedure: Administrative Review--Appeals-- Board
of Land Appeals--Federal Land Policy and Management Act of 1976:
Land Use Planning--Rules of Practice: Appeals: Generally

Approval or amendment of a resource management plan may only be reviewed by the
Director, Bureau of Land Management, in accordance with 43 CFR 1610.5-2.

2. Environmental Policy Act--Environmental Quality: Environmental
Statements--National Environmental Policy Act of 1969:
Environmental Statements

A range improvement project is subject to the requirement that an environmental
assessment be prepared. If a salient aspect of a project has not been assessed and that
aspect is within the Board’s jurisdiction, it may not be implemented until an adequate
analysis of all relevant factors has been prepared.

3. Rules of Practice: Appeals: Dismissal

Where a notice of appeal is not filed within 30 days aftor the person filing the notice has
been served with a decision, the Board does not have jurisdiction to review that decision.

4. Environmental Policy Act--Environmental Quality: Environmental
Statements--National Environmental Policy Act of 1969:
Environmental Statements

An environmental assessment must take a hard look at the issues, identify the relevant
areas of environmental concern, and make a convincing case that environmental impacts
are not significant. A decision that a proposed action does not require preparation of an
environmental impact statement will be affirmed if it appears to have been made by an
authorized officer, in good faith, based upon a proper and sufficient environmental
analysis record compiled in accordance with established procedures, and is the
reasonable result of the officer’s study of such a record.

APPEARANCES: Edwin W. Stockly, Esq., Boise, Idaho, for
appellants; Robert S. Burr, Esq., Office of the Field Solicitor, Boise,
Idaho, for the Bureau of Land Management.

OPINION BY ADMINISTRATIVE JUDGE IRWIN

INTERIOR BOARD OF LAND APPEALS

The Bureau of Land Management (BLM) has filed a motion under
43 CFR 4.21(a) to put into immediate effect its decision of February 19,
1986, allowing the construction of a pumping station and a sump pond
near the East Fork of the Bruneau River in Owyee County, Idaho, and
the installation of 1-1/2 miles of water pipeline from the pond to a
reservoir. The effect of the decision was suspended by an appeal filed
February 26, 1986, by the Idaho Natural Resources Legal Foundation.?
Under the circumstances of this case it is appropriate to treat the
motion as one to expedite a decision on the merits, and we have done
0.2

! See 43 CFR 4.21(a). The statement of reasons lists as additional appellants Idaho Bird Hunters, Inc., Idaho
Spertsmen’s Coalition, Inc., Idaho Conservation League, Ada County Fish & Game League, & Idaho Wildlife
Federation.

?BLM's State of Idaho permit te appropriate public waters provides that BLM shall commence construction within a
year of issuance of the permit on Feb. 27, 1986.
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The system originally developed in 1970 for stock watering in this
part of Owyhee County proved expensive to operate and maintain.
When, in 1982, BLM announced the policy that responsibility for
maintenance of such systems would be assigned to those deriving the
primary benefit from them,? the grazing permittees in the area
proposed redesigning the system so that costs would be reduced. They
formed the Echo Water Users Ass'n to cooperate with BLM in
planning and executing the redesigned system and to bear its
operation and maintenance costs. In June 1985, BLM approved the
nonstruction of a well, a 2-1/2-million-gallon reservoir, and 12 miles of
pipeline to correct the deficiencies of the existing system.* The
construction was completed, but because the well did not produce
enough water, BLM decided to allow construction of a pumping station,
an L-shaped sump pond 150 feet long, 15 feet wide, and 6-to-10 feet
deep, and 1-1/2 miles of pipeline from the sump pond to the reservoir
constructed in 1985.% It is this decision that has been appealed.

At the outset, we must define the scope of the appeal. Appellants
complain that BLM decided as early as January 1984 to partially fund
reconstruction of the Echo pipeline;® that neither the August 1984
draft Resource Management Plan/Environmental Impact Statement
outlining proposed management of more than 1,690,000 acres of public
land in the Jarbidge Resource Area nor the September 1985 Proposed
Jarbidge Resource Management Plan and Final Environmental Impact
Statement discussed or evaluated the Echo pipeline project, as they
should have; and that both the June 1985 Environinental Assessment
(EA) for the well, reservoir, and 11 miles of pipeline and the February
1986 EA for the amendment of the project involving the pumping
station, sump pond, and 1-1/2 miles of pipeline were after-the-fact
rationales for decisions already made (and, in the latter case, partially
implemented?) that did not explore the environmental impacts in a
timely or adequate manner, as required by the National
Environmental Policy Act and implementing regulations.

BLM responds that the Jarbidge Resource Management Plan was
begun in 1981, when the Echo pipeline reconstruction project could not
have been anticipated, and in any event is suited to consider broad

3 See Instruction Memorandum (IM) No. 83-27, Fmal Rangeland Improvement Pohcy, dated Oct. 15, 1982, and
IM No. ID-84-369, **Assi t of Range R ibility,” dated July 30, 1984.

4 See Envi 1 A EA #ID-OI 85—89 dated June 6; 1985, for the Echo 1I project. “A secondary

bjective of the proposal is to d p the pot ! to distribute water outside of the current systems service area.” Id.
at 1. Increasmg distribution capabllmes is listed as one of the objectives in the discussion of alternatives. Id. at 6.
Constructlon costs were divided equally between BLM and grazing pormittees. Jd. App. 7 at 1.

5 See Env t EA No. ID-01-86-47 for the Echo II (Amendment) project, dated Feh. 19, 1986.

“Water for the pump statmn will be delivered directly from Clover Creek through an existing headgate and irrigation
ditch.” Id. at 1. (The East Fork of the Bruneau River is also known as Clover Creek.)

8 See Exhibit B, appollants’ statement of reasons, whicb is a draft BLM IM dated Jan. 19, 1984, concerning the FY
1985 Annual Work Plan Directives and Operating Budget approval. It reads in part, under the heading 4322-Grazing
Management: “II. Specific Directives., Your AWP [Annual Work Plan] cost target is increased by $432,000 * * * of
which * * * $106,000 [is] for the Echo pipeline reconstruction * * *. [TThe $106,000 is provided for the Bureau to make
a good faith effort to assist in tbis as a cooperative project.”

7 The 1-1/2 miles of pipeline from the site of the proposed sump pond and pump to the new reservoir were
constructed in Oct. 1985, soon after it was apparent the well would not produce enough water.

|37 1988



38 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [94 LD.

land use allocations, not site-specific range improvement projects; that
it is too late to appeal any aspect of the June 1985 decision; and that
the February 1986 EA contains an adequate discussion of the
environmental impacts of the diversion of water from the river, and
the construction of the sump pond, pumping station, and pipeline to
the new reservoir.

[1] We agree that the resource management plan is not the proper
basis for us to review BLM’s decision concerning the Echo pipeline
project. Such a plan is “not a final implementation decision on
actions.” 43 CFR 1601.0-5(k). Rather, it is “designed to guide and
control future management actions.” 43 CFR 1601.0-2. In any event,
the Board does not have jurisdiction over appeals from the approval or
amendment of a resource management plan, but only over actions
implementing such a plan. Wilderness Society, 90 IBLA 221, 224-25
(1986). Appellants may pursue their concerns about the Jarbidge
Resource Management Plan via the protest they filed concerning it on
November 1, 1985. 43 CFR 1610.5-2.

{2] BLM is required to comply with the National Environmental
Policy Act (NEPA), 42 U.S.C. § 4332(2)(C) (1982), in carrying out range
management projects such as the Echo pipeline reconstruction,
however. Unless a project is categorically exempt, which this one is not
claimed to be,® an EA must be prepared. 40 CFR 1501.4(b). Such an
assessment must take a hard look at the issues, as opposed to setting
forth bald conclusions, identify the relevant areas of environmental
concern, and make a convincing case that environmental impact is
insignificant if its conclusion that an environmental impact statement
(EIS) is not required is to be upheld. Glacier-Two Medicine Alliance,

88 IBLA 133, 141 (1985); Sierra Club, 57 IBLA 79, 83 (1981). If a salient
aspect of a program or project has not been assessed, and that aspect is
within the Board’s jurisdiction, it may not be implemented until an
adequate analysis of all relevant factors has been prepared. SOCATS
(On Reconsideration), 12 IBLA 9 (1983). In this case, even though
developing “‘the potential to distribute water outside of the current
systems [sic] service area” is acknowledged as an objective in the June
1985 EA, see supra note 4, and the EA evaluates the cost-benefit ratio
on the basis of adding lateral pipelines within specified later periods
(see EA App. T and Map D), the text of the EA spends only two
sentences evaluating the impacts of this increased distribution.® The
consultant’s discussion of the recommendation that was modified
somewhat in the June 1985 decision names as one of its benefits “the
ability to open up the entire range between the two reservoirs for stock
usage with adequate water,”!° but, like the EA, does not discuss the
effects of this consequence at all.

® See 516 DM 2.3A, 45 FR 27544 (Apr. 23, 1980), 516 DM 2, Appendix 1.

® “Increased distribution of water will have a long term effect of improved distribution of livestock. This should have
a beneficial impact to the riparian zone, in that it will decrease the number of cattle which currently drink directly
out of the creek.” 1985 EA, supra note 4, at 10.

191d., App. 1 at 5.
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[3] If the June 1985 decision were subject to our jurisdiction, we
would be constrained to suspend it until an adequate environmental
analysis was prepared. SOCATS, supra at 12. No timely appeal of this
decision brought it within our jurisdiction, however. See State of
Alaska v. Heirs of Dinah Albert, 90 IBLA 14 (1985). Further, the
construction it authorized is complete, so requiring compliance with
NEPA at this stage would substantially prejudice both BLM and the
private parties who jointly financed the project. Cf. Peshlakai v.
Duncan, 476 F. Supp. 1247, 1256-57 (D.D.C. 1979); Mandelker, NEPA
Law and Litigation, § 4.27 (1984). Under the circumstances, we cannot
provide appellants any relief from BLM’s June 1985 decision.!!

[4] There remains the question whether the 1986 EA properly
concluded an EIS was unnecessary for the amendment of the Echo
pipeline project. The answer to this question is clouded by the fact that
BLM proceeded with the construction of part of the project-1-1/2 miles
of pipeline from the proposed diversion site to the new reservoir--in
October 1985, 4 1nonths before it prepared the 1986 EA. The only
apparent explanation provided for doing so are the statements in the
February 1986 EA that ‘[t]he existing environment is basically the
same as that described in EA #1D-01-85-89” and that ‘“[t]he 1-1/2 miles
of pipeline required under this proposal will result in the same
environmental impacts previously identified in EA #1D-01-85-89.
Therefore, the same mitigating measures previously identified for the
pipeline/roadway will be carried forward.” It is not clear from the
record that the environment surrounding the mile of the originally
proposed pipeline from the well in section 15 east to the new reservoir
in section 14 is “basically the same” as the 1-1/2 miles from the
proposed new diversion site in section 23 north to the reservoir. In any
event, for an analysis to apply to the same construction in a different
location the environment would have to be the same, not just
“basically” the same. Even if the new location were the same, however,
an environmental analysis is to be prepared before construction of the
project it analyzes; it cannot serve its function of assisting in
determining whether to prepare an EIS if the project has already been
completed. See 40 CFR 1501.4(c), 1508.9(a)1).

We stated above the criteria for an EA: it must take a hard look at
the issues, identify the relevant areas of environmental concern, and
make a convincing case that environmental impact is not significant.

"' BLM's answer states at page 2:

“Neither the Echo II Decision of June 6, 1985, or the Echo II Amendment Decision of February 1986 were [sic]
concerned with the enlargement of the water distribution sy 1 d on the pl Both decisi were oriented
towards upgrading the existing water system by constructing a more efficient pumping station and increasing water
storage capacity.” Its motion states at page 2:

“The watering areas for livestock are not being increased by this decision so the amount of water used to supply the
needs of the domestic livestock and wildlife within this portion of the Sailer Creek Unit are not being increased.
Neither are grazing areas for livestock being enlarged by the decision.”

We assume these statements mean BLM plans to prepare an EA on the effects of increasing water distribution
before it proceeds with this aspect of the project.
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Sierra Club, supra. A decision that a proposed action does not require
an EIS will be affirmed if it appears to have been made by an
authorized officer, in good faith, based upon a proper and sufficient
environmental analysis record compiled in accordance with established
procedures, and is the reasonable result of his study of such a record.
Id. at 84; Southwest Resource Council, 73 IBLA 39, 48 (1983). The party
challenging the determination must show it was premised on a clear
error of law, a demonstrable error of fact, or that the analysis failed to
consider a substantial environmental question of material significance
to the action for which the analysis was prepared. Mere differences of
opinion provide no basis for reversal if BLM’s decision is reasonable
and is supported by the record on appeal. Glacier-Two Medicine
Alliance, supra at 141; Sierra Club, Inc., 92 IBLA 290, 303 (1986).

Appellants contend the “1986 EA contained only a superficial
discussion of the effects of taking water directly from the East Fork of
the Bruneau River’ (Statement of Reasons at 8, 12). They argue that if
the effects of removing water from the stream on riparian zones and
fisheries habitat are unknown, as the EA states, then a worst case
analysis should be performed. Id. at 17. This criticism is based on the
following statement from the 1986 EA at page 3:

In addition to surface disturbance, which is mitigated by the above measures, concern
has been expressed over potential impacts to Clover Creek which may result from
removing water directly from the stream. Reduced wator flows would bave a negative
effect on riparian zones and fisheries habitat. The significance of this effect is unknown
at this time as there is not enough data available to make a quantifiable assessment.
Under the existing Echo System approximately .28 cfs is being pumped out of Clover
Creek on a continual basis. The proposed pumping system will have the capability to
double this rate (te .43 cfs), but pumping on a continual basis should no longer be
required. The new pump system will however, affect an additional 10 miles of stream.

The EA and BLM’s answer explain that the increased pumping
capacity and increased storage capacity will enable BLM to fill the
reservoirs when the stream is not at low flow and to extend the periods
when no pumping is needed at all to 5-to-7 weeks if the reservoirs were
full beforehand. This would result in less impact on fisheries and
riparian habitats than the present system, BLM argues, even though
the amount of water diverted would be greater and the diversion site is
10 miles upstream. In its motion, BLM offers supporting data (stating
it was analyzed during the EA process) that the .46 cubic feet/second
to be diverted would have exceeded 10 percent of the mean flow of the
stream during lowflow summer months in only 2 of 13 years of record
during July, 3 of 13 years in August, and 5 of 13 years in September
(Affidavit Accompanying Motion at 5-6). In such months, BLM states,
“the Echo II system would have had to operate strictly with water
stored in the reservoirs’’; correspondingly, livestock could be watered
away from the stream, thus reducing their direct impacts on riparian
habitats by drinking from it. Id. In other months diverting up to
10 percent of mean flow “is not considered to be a significant effect on
the water flow.” Id. In times of low flow it is holders of water rights
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senior to BLM’s whose uses “can and do dry up the river in certain
stretches,” BLM observes (Motion at 3; EA at 3).
The EA concludes:

From this information, preferred mitigation would be to develop a watershed
management plan for Clover Creek which would improve the entire riparian zone of the
stream and ultimately reduce its wide fluctuations in flow rates. The entire drainage
would have a stahle water discharge rate rather than the wide extremes of no flow or
flood which currently exist. Improvement of the riparian condition would be
accomplished by developing specific livestock grazing systems, gap fencing to restrict
livestock access to stream banks or structural improvements to regulate waterflow.

The Resource Area Manager’s rationale for his February 19, 1986,
decision allowing construction of the amendment to the project and
finding no significant effects on the quality of the human environment
stated: “It will also be required that the storage systems be kept as full
as possible during those periods when excess water is flowing through
Clover Creek. A watershed management plan will be developed for
Clover Creek in an attempt to lessen the wide fluctuations in stream
flows which currently exist.”

It is thus apparent that the BLM decision was based on an
examination of relevant areas of environmental concern and
incorporated appropriate provisions in response to those concerns. 1t is
based on a sufficient (if not fulsome) environmental analysis record
and is a reasonable result of a review of that record. Appellants have
not identified any clear error of law or fact or shown that the analysis
failed to consider a substantial environmental question of material
significance to the action for which the analysis was prepared.

Therefore, in accordance with the authority delegated to the Board
of Land Appeals by the Secretary of the Interior, 43 CFR 4.1, the BLM
decision of February 19, 1986, is affirmed.

WiLL A. IrwiIN
Administrative Judge

1 concur:

JouN H. KELLY
Administrative Judge

ADMINISTRATIVE JUDGE BURSKI CONCURRING IN THE
RESULT:

The instant case evidences a less than complete recognition by the
Boise District Office of the obligations imposed by the National
Environmental Policy Act (NEPA), 42 U.S.C. § 4332 (1982).
Admittedly, this Board has had occasion to note in numerous prior
decisions that the thrust of NEPA is primarily procedural rather than
substantive. Thus, in In re Otter Slide Timber Sale, 75 IBLA 380 (1983),
we quoted the decision of the United States Supreme Court in Vermont
Yankee Nuclear Power Corp. v. NRDC, 4385 U.S. 519, 558 (1978), that:
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“NEPA does set forth significant substantive goals for the Nation, but
its mandate to the agencies is essentially procedural. It is to insure a
fully informed and well-considered decision.” Id. at 383 n.3.

The fact that NEPA is primarily informational rather than action
forcing, however, does not lessen its import. Rather, the Board has held
that the opposite is true. In State of Wyoming Game & Fish
Commission, 91 IBLA 364, 367 (1986), we noted that: ‘“Precisely because
the NEPA mandate is primarily procedural, it is absolutely incumbent
upon agencies considering activities which may impact on the
environment to assiduously fulfill the obligations imposed by NEPA.”
Under such a standard, the actions taken by the Boise District Office
in the instant matter must be deemed clearly inadequate.

It is true, of course, that two environmental assessments (EA’s) were
prepared in this case. Each, however, suffers from infirmities. The 1985
EA (EA ID-01-85-89) involved consideration of the proposal to drill a
water well, pump the water to a new 2-1/2-million-gallon reservoir
and, from there, connect the new reservoir to an existing reservoir by
means of 11 miles of buried pipeline. This proposal was derived from a
private study commissioned by the Echo Water Users Association
undertaken to ascertain how the irrigation system could be improved
so that costs of operating and maintaining the system could be
lowered. Five alternatives were examined. Preferred alternative
number 5 involved the drilling of the well and creation of the new
reservoir. The resultant costs of this alternative were not
inconsiderable. Indeed, of the four alternatives for which cost estimates
were provided, alternative number 5 involved the highest
expenditures. This alternative was preferred, however, because it
contemplated “development of new storage and new lands for stock
usage”’ in addition to overall lowered operation and maintenance costs.

But, despite the fact that economic viability of this alternative was
directly related to the fact that increased lands would be made
available for grazing (see Appendix 7 to the EA), the 1985 EA is totally
silent as to any environmental analysis of tbe effect of opening up new
lands to grazing use. On appeal, counsel for BLM advises us that the
EA was not concerned ‘“‘with the enlargement of the water distribution
system located on the plateau” (Answer at 2). Certainly, it does not
analyze this aspect of the proposal. The EA, however, clearly states
that “a secondary objective of the proposal is to develop the potential
to distribute water outside of the current systems service area” (1985
EA at 2). It must be assumed, therefore, that it was the intention of
the District Office to issue another EA prior to construction of the new
laterals which would examine the impacts of increasing the lands open
to grazing.

Had a proper appeal been filed at that time, I think it is clear that
the Board would have set aside the EA as an improper bifurcation and
piecemeal analysis of a project whose effects should be considered as a
whole. Thus, courts have refused to allow segmentation of projects into
discrete units for purposes of analysis since not only may synergistic
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effects be ignored under such an approach, but also the partial
completion of a project may so prejudice the decisionmaker that
subsequent recognition of adverse environmental impacts which might
have convinced the agency not to proceed as an original matter may be
overwhelmed by consideration of the time, efforts, and expenditures
already made. Inasmuch as the economic viability of the Echo II
pipeline system was dependent upon increased grazing capacity, it was
clear error for BLM not to directly address this question in the

1985 EA.

Be that as it may, the majority correctly points out that no one
appealed from the initial EA. Rather, action proceeded to implement
the plan until September 1985, when it was determined that the well
would not have sufficient flow for the system. This determination was
made after construction of the new Clover Crossing Reservoir had
already been completed. In October 1985, approximately 1-1/2 miles of
pipeline was laid from the Clover Crossing Reservoir to a site on Clover
Creek where a pumping station was now proposed. In February 1986,
BLM issued the 1986 EA (EA ID-01-86-47), purportedly examining the
impacts of both the pipeline and the pumping station, even though the
pipeline had been constructed 4 months earlier.

One need not be steeped in the arcana of NEPA to recognize that the
essential utility of an EA is vitiated where it is completed after the
“proposed” action being analyzed has already been accomplished. The
whole purpose of an EA is to develop a document which assesses the
impact of a proposed action and allows the decisionmaker to consider
environmental consequences and direct the adoption of measures
which might mitigate any negative impacts prior to authorizing a
project. An EA prepared after the fact can only be either an exercise
in damage control or an ex post facto rationalization. This is simply
not the way the process is supposed to work.

It is, therefore, with extreme reluctance that I concur in the
disposition of this appeal. Two separate considerations impel me to this
result. First, appeals do not arise in a vacuum. The pipeline to Clover
Creek has already been constructed. Admittedly, the EA was prepared
after the fact. But, at this point in time, there is nothing that the
Board can do, no matter how strongly it may deplore the procedures
followed in this case, which can erase this reality. Thus, I think we
must limit ourselves to a review of the adequacy of the 1986 EA,
ignoring the belated nature of its preparation. I must agree that the
1986 EA, which the majority charitably describes as “not fulsome,” at
least minimally analyzed the impact of the pumping station. On this
limited question, appellants have failed to establish that BLM did not
consider the environmental impacts of increased diversion from the
river. Nor can I say that the decision to proceed with the project is not
a reasonable result from a review of the record. Thus, insofar as the
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pumping station and pipeline are concerned, I agree that appellants
have not carried their burden on appeal.

The second and more critical consideration in my decision to concur
is my understanding that no action with respect to the construction of
new lateral lines (as opposed to the maintenance of existing ones) will
be permitted until after an EA is prepared which fully analyzes the
environmental impacts of increasing the areas open to grazing. Indeed,
were this not the case, I would not hesitate to vote to reverse the
decision of BLM and direct suspension of all activities under the 1986
EA until it was supplemented by such an analysis.

I realize that this still results in a piecemeal analysis of the Echo II
pipeline’s effects. However, both the pipeline and the Clover Crossing
Reservoir have already been constructed. Appellants have failed to
establish that the pumping facilities, with its attendant impacts on
Clover Creek, have not been adequately considered by BLM. It would
therefore appear to serve no useful purpose to require a halt in
construction of those facilities or the impoundment of the spring run-
off, pending an examination of the effect of increasing the areas open
to grazing provided that these effects are examined before any
resources are committed to expanding the system. With this
understanding, I concur in the denial of the appeal.

JaMEs L. BURsk1
Administrative Judge

|44 1988



45] JAMES W. SPRAYBERRY CONSTRUCTION 45

March 6, 1987
APPEAL OF JAMES W. SPRAYBERRY CONSTRUCTION

IBCA-2130 Decided March 6, 1987
Contract No. C-5000-5-0027, National Park Service.
Appeal sustained.

1. Contracts: Disputes and Remedies: Termination for Default

The Board holds a termination for default, improper, as coming within the defective
specifications or right to await clarification exception te the duty te proceed rule, upon
finding that despite his many requests to do so, the Government project architect and
contracting officer refused to clarify the technical method to be employed in installing
roofing materials in order to comply with the specifications.

2. Contracts: Disputes and Remedies: Burden of Proof

Upon finding that the contractor’s refusal to proceed was a conditional, rather than an
nnconditional, manifestation of nonperformance, when the contractor remained at the
site awaiting clarification or direction on how to proceed under technical specifications,
the Board holds that the Government failed to sustain its burden of proving alleged
abandonment by not proving words or conduct on the part of the contractor manifesting
a positive, unequivocal, and unconditional intent not to perform the contract in any
event or at any time.

3. Contracts: Construction and Operation: Waiver and Estoppel

Upon finding that the contracting officer issued a cbange order granting a 27-day
extension of time, which specifically included 3 days of delay caused by the cleaning up
of rainwater damage resulting from roof leaks, and that the contracting officer based his
change order on a determination that the contracter’s request for the days of delay was
“fair and reasonable,” the Board holds that the Government waived its right to
terminate the contract on the ground that the contractor breached the contract by not
providing adequate protection to the building from rain damage during a reroofing
project.

APPEARANCES: Martin R. Salzman, Attorney at Law, Hendrick,
Spanos & Phillips, P.C., Atlanta, Georgia, for Appellant; Donald M.
Spillman, Department Counsel, Atlanta, Georgia, for the Government.

OPINION BY ADMINISTRATIVE JUDGE DOANE
INTERIOR BOARD OF CONTRACT APPEALS

By this appeal, the contractor seeks to have a termination for default
converted to a termination for the convenience of the Government and
requests an award in the amount of $45,120.10 plus interest. For the
reasons hereinafter set forth, we hold for the contractor and sustain
the appeal.

Background

On August 28, 1985, James W. Sprayberry Construction (Sprayberry,
contractor, or appellant) was awarded a contract by the National Park
Service (NPS) for the purpose of reroofing the Visitor Center,

94 1.D. No. 3
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Ocmulgee National Monument, Macon, Georgia. Sprayberry’s bid had
been accepted in the amount of $46,937. The Notice to Proceed, dated
September 18, 1985, confirmed the arrangement made September 6,
1985, at the preconstruction conference that the beginning date of the
contract would be September 11, 1985, and, without extensions, the
work would be completed no later than the close of business on
October 10, 1985.

The work to be performed under the contract was described in the
Appeal File, Contract Section, page 10 (AF, Contract Section 10), to
consist of furnishing all labor, equipment, and materials required for
the satisfactory removal of all designated roofing, insulation, flashing,
cants, and related components. Also, it included the installation of
rigid insulation board and installation of a spray-applied foam roof
system complete with protective coating. The specifications required,
among many other things, that the contractor furnish a warranty from
the coating manufacturer against a defective elastomeric-coated
urethane foam roofing system for a period of 10 years; that the
contractor submit shop drawings for the installation of tapered
insulation and roof drains; and that the rigid insulation board be
installed so as to provide a uniform tapered slope of one-eighth inch
per lineal foot.

As required by the contract, the contractor submitted the
manufacturer’s shop drawings of the tapered insulation to the project
architect (PA) for his approval prior to the commencement date,
September 11, 1985. The PA, Mr. Bill Sowers, however, rejected the
submitted shop drawings on September 10, 1985, because the tapered
system as submitted did not meet the one-eighth inch per foot slope
specification (AF, Contract Section 10; Supplement 5; Tr. 50-51). When
the shop drawings were resubmitted as requested, Mr. Sowers
approved them (October 3, 1985), but on the bottom of the approval
noted: “1/8” per foot slope @ All locations!” (Tr. 59-60; AFS-11 (italics
in original)). On September 13, 1985, Mr. Michael Smith, Marketing
Manager for Apache Building Products Co. of Linden, New Jersey,
appellant’s supplier and manufacturer of the tapered insulation board,
wrote a letter to Sprayberry concerning the project as follows:

A recent conversation with Mr. Bill Sowers of the National Park Service in Atlanta
prompts APACHE to reconsider our participation in the above referenced project.

Mr. Sowers has refused to deviate from his Tapered Insulation Layout, even though it
was explained to him that his layout is impractical and creates an unnecessary amount
of field fabrication. Therefore, APACHE BUILDING PRODUCTS COMPANY will not be
providing your firm witb a shop drawing on this project. We do not want the design
responsibility for a project where our experience and knowledge of Tapered Insulation is
ignored. If your firm wants to supply APACHE with a bill of materials we would provide
that material at a specified price. Please do not hesitate to contact me.

The foregoing incidents made it clear to the contractor that
Mr. Sowers would not deviate from his requiring a slope of one-eighth
inch per foot at all locations (Tr. 54-60).

Soon after commencing the first phase of the work-removal of the
existing roof-Sprayberry was confronted with a differing site condition
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discovered on levels 5, 3, and 2 of the five-level roof. The condition
consisted of a layer of cementitious material of varying widths over the
roof deck and beneath the old roofing. It was not evident from a visual
site inspection and was not shown on the project roof plan. It gave
considerable concern to the contractor because it meant extra work
and interfered with a level surface upon which to install the tapered
insulation board in order to comply with the slope specification. The
Government officials involved were concerned because of the prospect
of increased costs for the contract work.

After many telephone conversations between the contractor and the
Government officials, primarily, the contracting officer (CO), the PA,
and the contracting officer’s technical representative (COTR), and,
after considerable delay, procedures were developed for coping with the
cementitious material and necessary change orders issued. The
changes resulted in a contract amount revision summarized in Change
Order No. 4 (dated October 23, 1985, and signed by the CO on
November 1, 1985) substantially as follows:

Original Contract Amount $46,937.090
Change Order No. 2 (Level 5) +100.00
Change Order No. 3 (Level 3) +3,104.23
Change Order No. 4 (Level 2) +1,048.24
Revised Contract Amount $51,189.47

We note that this revised contract amount does not include a disputed
amount of $3,239 claimed by the contractor for removal of cementitious
material and preparation of the masonry deck on level 5, but which,
according to Change Order No. 2, was to be negotiated by November 6,
1985 (AF, Contract Modifications 2).

The cementitious material problem had a significant disruptive
impact on the contractor’s schedule for the completion of the reroofing
contract. In addition, the delays by the Government in deciding how to
solve the problem, together with heavy rains and stormy weather,
resulted in leaks occurring in the roof of levels 5 and 3. The leaks took
place despite the efforts of the contractor to temporarily dry in the
roof on level 3 with a two-ply felt vapor barrier and a flood coat of hot
bitumin and to attempt to prevent leaks from the roof on level 5 by
using visqueen sheeting. Considerable damage to the interior of the
building occurred because of the leaks and 3 days were required to
clean up after the damage which also contributed to the disruption of
the work schedule. Consequently, on October 8, 1985, the contractor
requested and received Change Order No. 1, dated October 10, 1985,
This change order was based on the following findings and
determination by the CO:

FINDINGS
Contractor requested a 27-calendar day extension of time based on the following:
1. Removing extra material on Level No. 5 4 days
2. Bringing up Level No. 3 3 days
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3. Delay caused by rainwater damage

(cleaning up) 3 days
4. Time lost because of work stoppage T days
5. Time delay caused by supplier of taper

board which we were well aware 10 days

Extra work will involve costs which will follow on additional change orders.

DETERMINATION

Grant the Contractor the time requested as we believe it is fair and reasonable. This is
in accordance with the FAR Clause entitled “Changes (Apr. 1984).”

The change order itself simply provided that “‘a time extension of 27
calendar days is granted to perform the remainder of reroofing the
Visitor Center at Ocumlgee National Monument,” and that “the
expiration date for the contract is now November 6, 1985.”

From October 8 to November 4, 1985, the contractor experienced
additional delays caused by: (1) the inability of the manufacturer to
provide the tapered insulation board at the time originally planned,
and not until October 21, 1985; (2) the CO directing the contractor not
to tear off additional existing roofing material until the tapered
insulation board was on site to avoid any further interior leaking; and
(3) continuous, unusual, and excessive rain preventing the
performance of work on the project from October 21 to November 4,
1985 (Tr. 102-05; Tr. 107-08; AFS-1; AF-GG 13-19).

The contractor continued work on the project on November 4, 1985,
and completed the removal and tear-off of the existing roof on level 2.
Once again, cementitious material was encountered and on
November 6, 1985, a telephone conference took place between
Sprayberry and the three Government officials: the CO, the PA, and
the COTR. In the course thereof, Sprayberry informed the NPS
officials of the water ponding problems on levels 3 and 5 and of the
new condition discovered on level 2. He again reminded them that the
roof deck was not level and requested elevation checks in order to
comply with the slope specification. His requests were dismissed,
however, and the response was that such checks were not necessary
and Sprayberry was directed to proceed with the roofing work in
accordance with the specifications. According to Sprayberry, the PA, in
fact, said, “You go ahead and make [sic] the roofing system down per
the plans and specifications. Then, if it doesn’t drain water properly,
we’ll make you tear it off and start all over again” (Tr. 113).

Sprayberry followed up the telephone conference with a letter dated,
November 7, 1985, addressed to the COTR (AF-K4) delineating the
elevation problems, requesting that he be provided with the correct
elevations, and advising that he would not proceed with the work until
NPS addressed the elevation problems.

On November 8, 1985, Sprayberry met with the COTR, the PA and a
new CO at the job site. He was directed to proceed with the project in
strict accordance with the project roof plan and specifications, and, in
substance, was told that the elevation adjustments were not necessary
and that the Government would not provide any elevation drawings.
Sprayberry requested that if he would not be provided with such
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drawings, at least he be given a written statement that he would be
relieved of any responsibility for the consequences resulting from the
deck elevation or ponding problems (Tr. 123-28). Sprayberry testified
that he was not told at the November 8 meeting that the Government
would assume such responsibility (Tr. 128). The CO, on the other hand,
testified that, in fact, Sprayberry was told at such meeting that if the
Government was wrong (with regard to its position on the requested
elevations) he would not be held accountable for the damage done, and
would not be required to tear out and repair the roofing system
without equitable compensation (Tr. 293). She also testified that she
believed such statement was confirmed by the COTR, the PA, and

Mr. Smith, the Park Superintendent (Tr. 293). At the November 8
meeting Sprayberry was handed a show cause notice giving him 10
days to present the reasons for not completing the project by
November 6, 1985, and to present a proposed plan of action for
completing the work (AF-N).

On November 14, 1985, the CO transmitted to Sprayberry a copy of
the minutes of the November 8 meeting (AFS-19), but such copy did
not have the footnote contained on the official NPS copy of the same
document (AF-L). The footnote was as follows: “NOTE: Regarding
contractor’s concerns regarding elevation drawings, designing architect
and Park were advised and agreed that if problems arise as a result of
this decision, the National Park Service would be responsible. The
Contractor is responsible for completing the contract work in accord
with the contract.” The CO explained at the hearing (Tr. 295) that she
just did not think that the note was important for the contractor, that
she did not realize the legal significance of the written notice, and that
the note was “more intended for management than it was for a
contractor or myself.” When asked under cross-examination for the
reason why she did not give Sprayberry the written exoneration he
requested, the CO responded that she had no reason for it, “it was just
an oversight” (Tr. 339). Furthermore, at the hearing, when the COTR,
Mr. Leslie, was given the opportunity to corroborate the alleged verbal
statement by the CO that Sprayberry would not be held accountable if
the Government was wrong in not providing the requested deck
elevations, he failed to do so (Tr. 407-09).

A result of an inspection and taking measurements with a line-level,
string, and tape measure at the project site on November 13, 1985,

Mr. Richard Marshall, Jr., of Domation, Inc., the approved applicator
of the urethane foam roofing and protective coating system, concluded
that the roof deck was not level, and in that condition would not allow
the application of a urethane foam roofing system to meet the
Government specification of one-eighth inch per foot slope (Tr. 135-36,
211-12; AFS-22). Mr. Marshall notified Sprayberry in a follow-up letter,
dated November 23, 1985, that his company was withdrawing its
commitment to apply the foam and coating to the subject roof because

|49 1988



50 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [94 1.D.

of the conditions stated (AFS-22). He testified at the hearing that the
withdrawal was because of the liability of the warranty his company
would be required to furnish arising from the anticipated
noncompliance with the Government specification (Tr. 216).

On November 15, 1985, Sprayberry responded by letter to the show
cause letter received from the CO at the on-site meeting of
November 8 (AFS-9; AFS-21). In such letter he reiterated the unlevel
condition of the existing concrete roof deck and that it was, therefore,
not compatible with the work called for by the contract plans and
specifications. He stated that in order to proceed with the contract, he
must have from the CO and the PA: (1) a written acceptance of the
existing deck elevations, and (2) an acceptance of the resulting ponding
water. He also stated that because of the failure of NPS te resolve the
roof deck elevation problems by refusing to give him the design
directives he needed, his work schedules had been disrupted, he had
lost large amounts of time and money, and was continuing to do so
(AF-F; AFS-21).

On November 19, 1985, Sprayberry arranged for the Lieck Surveying
Service to come to the project site and survey the roof deck to
determine the variances in elevation (Tr. 139-40). Mr. William Bailey
was the surveyor for Lieck, who, with two men surveyed levels 2, 3,
and 5 and 1nade drawings and notes of the elevation measurements. He
testified with respect to the procedure followed and concluded that the
roof deck was not level (Tr, 224) and stated under cross-examination
(Tr. 225) that the roof deck level varied from high and low extremes 2-
1/2 inches.

Mr. Ross Andrews, the recipient of a B.A. in architecture from the
University of Tennessee and an architect with over 12 years of
professional experience, testified that at Mr. Sprayberry’s request he
analyzed the plans and specifications for the subject project, together
with the notes and measurements made by the Lieck Surveying
Service, and, among other things, concluded: That the elevation
variances of the roof deck precluded Sprayberry from meeting the one-
eighth inch slope per foot requirement of the specifications and roof
plan; that to solve the ponding problem with which Sprayberry was
confronted, any prudent architect would have required the elevation
survey of the roof and the kind of analysis performed therefrom as he
had done with the Lieck survey information; that it was obvious that
the PA, in drafting the plans and specifications, assumed that the roof
deck was level; that, in fact, it was not level; and, upon discovery of
such fact, it was the responsibility of the architect, not that of the
contractor, to come up with a solution (Tr. 240-67).

Pursuant to the default clause of the contractor, the CO, on
November 20, 1985, issued a Notice of Termination to Sprayberry
terminating his right to proceed under the subject contract. The
grounds recited for the termination were: (1) failure to prosecute the
work, (2) abandonment of the project, (3) failure to proceed as directed
by the CO’s verbal and written instructions, and (4) failure to respond
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to the show cause letter dated November 8, 1985 (AF-C). The return
receipt associated with the notice shows that delivery was made to
Sprayberry on November 22, 1985. Timely notice of appeal was filed by
Sprayberry with the Board on February 5, 1986.

Appellant’s Position

The position of the contractor/appellant in this appeal may be
summarized as follows:

1. The project roof plan and the specifications represented that the
existing roof deck was level and, therefore, if a tapered board
insulation system was installed by the contractor in accordance
therewith, a one-eighth inch per foot slope of the roof would result.

2. The evidence established, however, that because of large amounts
of cementitious material underlying the roof to be replaced, the
existing roof deck contained significant variances in elevation and
therefore, was not level.

3. The roof plan and specifications became defective because of the
discovery of the unlevel roof deck in that, if followed without
correction, the result would be a roof out of conformation with the
intransigent slope requirement of one-eighth inch per lineal foot.

4. That despite the many requests by the contractor that the
Government correct the defective specifications or give direction or
clarification on how to cope with the technical difficulties encountered,
the Government failed to do so, and thus, breached the contract in two
respects: (1) it breached its implied warranty that performance in
accordance with the roof plan and specifications would achieve an
acceptable roof; and (2) it breached its implied obligation to the
contractor to do whatever is reasonably necessary to enable the
contractor to perform.

5. Therefore, Sprayberry is entitled to a decision by the Board that
the termination for default was improper and should be converted to a
termination for the convenience of the Government and that
Sprayberry be awarded damages in the amount of $45,120.10 plus
interest for its incurred costs and loss of profits.

The Government’s Position

The Government’s position as indicated in its posthearing brief may
be summarized as follows:

1. The plans and specifications contained nothing to indicate that the
deck would be level nor was there any other Government
representation that the contractor could expect a level deck after
taking off the old roofing material; therefore, there was no differing
site condition upon which appellant can rely for recovery.

2. Assuming, arguendo, that the plans and specifications were in
some way defective with regard to the condition of the concrete deck,
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appellant’s contention, that without a level deck, the specified
requirement of a one-eighth inch slope per foot could not be met is not
supported by the evidence, because of the testimony of Mr. Ron Polk,
the president of the follow-on contractor, Lanier Construction, which
was substantially that with the same plans and specifications, ‘‘Lanier
encountered no difficulties in achieving the specified minimum slope
by reason of the building elevations;” “Lanier achieved the specified
minimum slope or greater using the same tapered board package as
was submitted by appellant for the previous contract;”’ and that Lanier
had no difficulty in obtaining the 10-year warranty required by the
contract and no ponding occurred after the installation. (Italics
supplied.)

3. Appellant did not incur any additional costs by reason of the
allegedly defective specifications; he simply abandoned the project.

4, Despite the several verbal and written instructions of the NPS
officials to the contractor that the roof elevation checks were not
necessary and to proceed with the work, and despite the assurance
given te the contractor that if the Government was wrong; he would
not be held responsible for any resulting damage, the contractor
refused to proceed with the work until he received the requested roof
elevations. He was obligated to proceed with the work under these
circumstances and seek any needed subsequent relief under the
disputes or changes clauses of the contract.

5. One of the grounds for the default termination of the contract was
Sprayberry’s failure to adequately protect the building and its contents
from leaks as required by the contract. The evidence shows
unequivocally that leaks occurred and caused considerable damage,
and appellant failed to meet its burden of proving that such failure of
protection was excusable.

6. The appellant failed to respond to the show cause notice hand
delivered to him by the CO at the on-site meeting of November 8, 1985,
because the letter of November 15, 1985, purporting to so respond, only
requested written acceptance of the existing roof deck elevations and
acceptance of liability for any resulting ponding water, did not provide
any reason for his failure to perform, and did not include a proposed
work schedule.

7. For the foregoing reasons, the CO’s default termination of
appellant’s contract should be upheld.

Discussion, Findings, and Conclusions

We observe that the project architect for the Government,
Mr. Sowers, was conspicuously absent from the hearing. His expert
testimony was not offered, either directly at the hearing or by
deposition. Therefore, we find, primarily on the basis of the
uncontradicted testimony of appellant’s expert, architect Ross, that the
roof deck, underlying the old roofing material required te be removed,
was not level and needed to be level before installation of the tapered
board to enable the contractor to comply with the precise
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specification of a “1/8 inch per lineal foot slope at all locations of

the new roof.” Based on the unrefuted testimony of Mr. Sprayberry
and Mr. Michael Smith, supra, and on the resubmitted shop drawings
(AFS-11) containing the PA’s appproval note with the slope
requirement emphasis, we find that the one-eighth inch per lineral foot
slope requirement was intransigent and did not permit a lesser or
greater slope deviation of any kind. It follows, therefore, that item 2 of
the Government’s position, supra, becomes fallacious because it
assumes by its own terms that the ultimate subject roof could comply
with the specification even if the slope were greater than one-eighth
inch per lineal foot. Mr. Polk’s testimony, likewise, becomes ineffective
(Tr. 363, 364) because when asked whether, as the follow-on contractor,
he achieved the ‘“‘minimum slope of 1/8 per square [sic] foot” he
replied, “or greater.” (Italics supplied.) Furthermore, according to the
testimony of the COTR, Mr. Homer Leslie (Tr. 437), he did not, as the
project inspector, measure or determine whether the follow-on
contractor met the slope specification and did not know whether any
one else on the part of the Government had done so.

[1] Based on the evidence of record, we find that despite the many
requests of the contractor to do so, the PA and the CO refused to give
specific instruction or clarification to him regarding the method to be
employed for installing the roofing materials on the unlevel deck, and
yet conform with the slope requirement. We also find that despite the
request by the contracter that he be given a written release from
liability for the consequences resulting from proceeding with the
installation of the new roof without correction of the unlevel deck, the
Government officials failed te do so. Instead of responding to these
requests of the contractor, the Government, in item 4 of its position,
supra, contends that the roof elevation checks were not necessary; that
it so informed the contractor and directed him te proceed with the
work; and that the contractor was thereupon obligated to proceed and
could seek any needed subsequent relief under the disputes or changes
of the contract. This position follows the general rule that failure to
proceed in accordance with an order of the CO will permit the
Government to terminate for default. However, it ignores the
relatively recent developments in the law which provide exceptions te
the duty to proceed. One such exception is where there are defective
specifications and the Government has been notified thereof. Robert
Whalen Co., ASBCA 19720 (1978), 781 BCA par. 13087; Switlik
Parachute Co. v. United States, 216 Ct. Cl. 862, 573 F.2d 1228 (1978).
Another is where the Government has failed to give clarification to the
specifications after a valid request from the contractor. See G. W.
Galloway Co., ASBCA 17436 (1977), 77-2 BCA par. 12640; Stockwell
Rubber Co., ASBCA 20952 (1976), 76-2 BCA par. 12130; Pacific Devices,
Inc., ASBCA 19379 (1976), 76-2 BCA par. 12179. After discussion of
some of the above cases, Ralph C. Nash, Jr., in his 1981 Supplement to
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Government Contract Changes, concludes Chapter 6 thereof with the
following sentence: “Thus, the right to wait clarification of the
specifications remains one of the major exceptions to the duty to
proceed.” To avoid termination here, all the Government officials
needed have done was advise Sprayberry that he could exceed the
slope requirement, just so the new roof drained properly (if that were
the case), or to give him the written release he asked for, or, at least
explain why the roof deck did not need to be level before installing the
tapered board so as to meet the slope specification. But they did none
of these things. In light of the foregoing authorities, therefore, we are
bound to hold, and do hold, that the Sprayberry termination for
default was improper as coming within either the defective
specification, or right to await clarification, exception to the duty to
proceed rule, or both.

[2] Item 3 of the Government’s position charges Sprayberry with
abandonment of the project, but the record is devoid of any proof of the
elements required to establish abandonment. As we pointed out in
Milo Werner Co., IBCA-1202 (Mar. 22, 1982), 89 1.D. 100, 82-1 BCA
par. 15698, and on the basis of the authorities cited therein, the
general rule is that to prove abandonment, anticipatory breach, or
repudiation of a contract, the alleged repudiator’s words or conduct
must manifest a positive, unequivocal, and unconditional intent not to
perform the contract in any event, or at any time. Here, Sprayberry
was working on the project substantially right up to the time he
received the termination notice. He simply had refused to proceed
until his requests for a release or clarification had been received. This
was a conditional, not an unconditional, manifestation of
nonperformance. The requirements for proof of abandonment were,
therefore, not met.

[3] We conclude that the attempt, in item 5 of the Government’s
position, to justify the default termination on the basis of Sprayberry’s
failure to protect the building and its contents from leaks is likewise
without merit. The Government claims that appellant failed to meet
the burden of proving that the failure of such protection was
excusable. The record is clear, however, that on or about October 3,
1985, as a result of heavy rains and wind, the damage from the leaks
occurred; that on or about October 8, 1985, Sprayberry requested a
change order for a 27-calendar-day extension which included,
specifically, 3 days of delay caused by the cleaning up of the rainwater
damage; that the requested change order was issued by the first CO on
October 10, 1985, based upon a determination in the CO’s own words
as follows: “Grant the Contractor the time requested as we believe it is
fair and reasonable.” We find such action by the CO to be equivalent to
a decision by him that any failure on the part of the contractor to
adequately protect the building, as provided by the contract, was
excusable. Otherwise, there would have been no reason for his
including the 3 days within the 27-day extension allowed by the
change order. We find that the issuance of that change order
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constituted an affirmative Government action indicating an intent that
the contractor continue performance. In other words, it was an election
to permit the contractor to continue under the contract, despite the
leaks and the resulting damage. Such election by the Government is
commonly referred to as a “waiver of the right to terminate.” We find
the waiver to have been perfected when the contractor, in reliance
upon the change order, continued performance and incurred costs in
the course thereof. See Goslin-Birmingham, Inc., ENGBCA No. 2800
(June 16, 1967), 67-2 BCA par. 6402; General Products Corp., ASBCA
No. 16658 (Aug. 7, 1972), 72-2 BCA par. 9629; and Franklin
Instrument Co., IBCA-1270 (Feb. 26, 1981), 88 1.D. 326, 81-1 BCA

par. 14,970.

Our holding that the termination for default was improper because
of the application of either the defective specifications or right to await
clarification exception to the duty to proceed rule renders moot our
consideration of item 6 of the Government’s position. Thus, we find the
Government’s position, with respect to all items alleged in its
posthearing brief, contrary to the evidence and not in accord with
current and prevailing legal authority. Accordingly, we conclude that
Sprayberry is entitled to have the termination for default converted to
a termination for the convenience of the Government and to an award
for proven unpaid costs incurred in connection with work performed on
the subject contract, plus an amount equal to a reasonable profit, and
interest thereon.

Quantum

Appellant’s final figure, presented at the hearing, for total unpaid
costs incurred, plus 10-percent profit, was $45,120. This amount was
apparently accepted as accurate by the Government, since no attempt
to challenge or contradict appellant’s case on quantum was made by
the Government in its posthearing brief. The supporting quantum
evidence, adduced by appellant, consisted of appellant’s exhibits 56
through 66 (each of which contained a number of copies of canceled
checks, paid vouchers, or cash receipts), together with testimony by
Mr. Sprayberry (Tr. 448-76). Having examined and studied this
evidence, we find and conclude that the sum of $45,120 does fairly
represent the unpaid costs incurred by Sprayberry on the subject
project, including a 10-percent profit.

Decision

Based upon the foregoing findings and conclusions, it is the decision
of this Board that appellant’s appeal herein is sustained, that the
termination for default involved in this proceeding is converted to a
termination for the convenience of the Government, and that appellant
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be awarded $45,120, together with intorest thereon from May 9, 1986,
the date that such claim was first presented to the CO.

Davip DoANE
Administrative Judge

I concURr:

RusseLL C. LyNcH
Chief Administrative Judge

SOUTHWEST RESOURCE COUNCIL
96 IBLA 105 Decided March 10, 1987

Appeal from a decision of the District Manager, Arizona Strip
District, Bureau of Land Management, approving a plan of
operations for the Pinenut Project. AS 010-86-047.

Affirmed.

1. Mining Claims: Environment--National Environmental Policy Act
of 1969: Environmental Statements

A finding that a proposed uranium mining operation will not have a significant impact
on the human environment and, therefore, that no environmental impact statement is
required, will be affirmed on appeal when the record establishes tbat relevant areas of
environmental concern have been identified and the determination is the reasonable
result of environmental analysis made in light of measures to minimize environmental
impacts.

2. National Environmental Policy Act of 1969: Environmental
Statements
A regional envifonmental impact statement is required in only two instances: (1) when

there is a comprehensive Federal plan for the development of a region, and (2) when
various Federal actions in a region have cumulative or synergistic impacts on a region.

3. Federal Land Policy and Management Act of 1976: Surface
Management--Mining Claims: Snrface Uses

Application of the “‘unnecessary or undue degradation’” standard presumes the validity
of the use which is causing the impact and seeks to determine whether the impact is
greater than should be expected te occur if the activity were conducted by a prudent
operator in the usual, custemary, and proficient conduct of similar operations.

4. Federal Land Policy and Management of 1976: Surface
Management--Mining Claims: Surface Uses

When BLM determines, after such notice and opportunity for hearing as may be
required by due process, that a mining claim is not supported by a discovery of a
valuable mineral deposit, it may declare that mining claim null and void and reject a
proposed plan of operations submitted for that claim.

APPEARANCES: Lori Potter, Esq., Denver, Colorado, and Mark
Hughes, Esq., Denver, Colorado, for appellant; Patrick J. Garver,
Esq., Salt Lake City, Utah, for Intervenor Energy Fuel Nuclear, Inc.;
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Fritz L. Goreham, Esq., Office of the Regional Solicitor, Phoenix,
Arizona, for the Bureau of Land Management.

OPINION BY ADMINISTRATIVE JUDGE BURSKI
INTERIOR BOARD OF LAND APPEALS

Southwest Resource Council (SRC) has appealed from a decision of
the District Manager, Arizona Strip District Office, Bureau of Land
Management (BLM), dated April 25, 1986, approving a major
modification of a plan of operations submitted by Energy Fuels
Nuclear, Inc. (EFN), for the Pinenut Project (AS-010-86-10P). After
receipt of initial pleadings, this Board granted appellant’s motion for
expedited consideration by Order of October 30, 1986. Subsequent
filings having been made, this case is now ripe for a decision on its
merits. For the reasons set forth below, we hereby affirm the decision
of the District Manager. Initially, however, it will be helpful to briefly
describe the Pinenut Project and its environs.

The Pinenut Project is one of a number of uranium properties being
developed by EFN on the Arizona Strip. The Arizona Strip consists of
those lands in Arizona lying north of the Colorado River as it descends
to its outlet in the Gulf of California. Total acreage of the Arizona
Strip is approximately 3,400,000 acres. Included in this figure, however,
are substantial areas within Grand Canyon National Park, Grand
Canyon National Game Preserve, various wilderness areas, and Indian
reservations. Thus, the amount of land open to mineral exploration
and development is substantially less than the total acreage in the
Arizona Strip.

A total of five mines are presently being operated by EFN on the
Arizona Strip. These five, together with the Pinenut mine, are all
located within a 20-mile radius in an area north of the Grand Canyon
National Park and west of the Kanab Creek wilderpess area. The
Pinenut mine, which is closest to the park boundaries, is roughly 3.6
miles from the north boundary of the park. In addition to these
facilities, EFN has a considerable exploration program ongoing in the
general area.

The uranium deposits in this area are typically found in structures
known as “breccia pipes.” These breccia pipes were created by the
action of water dissolving parts of the deep Redwall Limestone
formation millions of years ago. Over the passage of time,
stratigraphically higher formations have collapsed forming narrow
cylinders, which have been shown to be favorable areas for mineral
deposition. One of the results of this phenomenon, however, is that
while high-grade mineral deposits can often be found in these pipe
structures, the mineralized body is normally quite small. This is borne
out by the EFN experience in the area. Thus, all production from three
mines, the Hack Nos. 1, 2, and 3, is scheduled to cease in 1987, at
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which point reclamation will commence. Production at the Pigeon
mine commenced in 1985 and is expected to end in 1989. Commercial
production is not scheduled to begin at the Kanab North mine until
1988 and based on known ore reserves, it is estimated that mining will
be completed in 5 years. The Pinenut mine, itself, is not projected to
go on-line until 1989, with production anticipated to last approximately
5 years from that date. It is also important to note that the nature of
the ore bodies resulting from the localized breccia pipe accumulations
also results in limited surface disturbances. Thus, the total surface
disturbance associated with mining the Pinenut deposit (exclusive of
access improvement and provision of power) is 20.1 acres.

Topographically, the area is characterized by gently sloping plateaus
and mesas abruptly separated by deep canyons. Climatically, the area
is semi-arid, with cool winters, warm summers, and light precipitation.
However, while annual precipitation ranges only between 8 to 20
inches, the area is subject to intense localized summer showers.,
Historically, the inaccessibility of the Arizona Strip, occasioned by the
Grand Canyon, has resulted in the remote and isolated nature of the
area. To a large extent, it still retains a fundamentally remote
character, though increased activities, including those associated with
mining, have had some impact.

The Pinenut Project was initiated in July 1984, when EFN filed a
plan of operations for purposes of exploration. Under the plan, less
than 5 acres were to be disturbed.! An Environmental Assessment
(EA) was prepared at that time. Upon discovery of what EFN
considered to be a commercially valuable uranium deposit, it submitted
a major modification of the existing plan on January 10, 1536.
Accordingly, BLM proceeded to examine the new proposal. In doing so,
BLM prepared a new EA (EA No. AZ-010-86-015), based upon its own
analysis and those submitted by EFN and interested third parties. The
resulting document contains over 117 pages of text, including maps and
charts. Particular attention was paid to possible air quality and
acoustical impacts on Grand Canyon National Park, as well as any
radiological effects which might result from the mining and
transportation of the uranium ore. In addition, BLM examined the
impacts that might occur as the result of upgrading 17 miles of
existing access, including the possibility that this might lead to an
increase in vandalism to cultural resources made more accessible. BLM
also analyzed the visual impact that would result from the
construction of a 8.3-mile power line running from Hack Canyon to the
Pinenut site. BLM also consulted with the State Historic Preservation
Officer (SHPO), who agreed that there would be no adverse impact on
a recently discovered archaeological site, AZ B:6:44 (BLM), provided a
recovery plan was implemented. Based on these analyses, BLM
concluded that approval of the modified plan of operations, subject

! Since less than 5 acres were to be disturbed, EFN was not required to file a plan of operations. Under 43 CFR
3809.1-3, a “notice of intent” would have sufficed. See generally Bruce W. Crawford, 86 IBLA 350, 92 1.D. 208 (1985).
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to various mitigating measures,? would result in no significant impact
to the environment. This finding of no significant impact (FONSI)
made it unnecessary for BLM to prepare an environmental impact
statement (EIS).

On April 25, 1986, BLM approved the plan of operations subject to
the various modifications set forth in its Decision Record. Notification
of this decision was sent to various interested parties including
appellant. On May 22, 1986, appellant filed its notice of appeal.

Appellant presents three general argnments in seeking to have the
Board reverse the decision of the District Manager. First, it argues
that BLM failed to consider the cumulative and synergistic impacts of
adding the Pinenut mine to other past, present, and reasonably
foreseeable mining and exploration activities. Second, appellant
contends that BLM must prepare a comprehensive regional EIS for
uranium development in the Arizona Strip, pursuant to the mandate of
section 102 of the National Environmental Policy Act (NEPA),

42 U.S.C. § 4332 (1982). Finally, it argues that BLM failed to consider
potential profitability of the Pinenut mine in determining that it
would not result in undue or unnecessary degradation. We will discuss
these contentions seriatim.

Appellant argues that BLM either failed to consider or inadequately
considered cumulative and synergistic impacts of uranium mining,
particularly those which might result from what appellant referred to
as “reasonably foreseeable uranium actions.” Appellant contends that
BLM ignored EFN’s stated development plans for the area® as well as
concerns expressed by the Park Service relating to the problems which
were being generated as additional areas on the North Rim were being
made more accessible. Appellant also claims BLM’s analysis of
cumulative impacts associated with access roads was “utterly
inadequato’ (Statement of Reasons at 9).

In its answer, BLM takes issue with all of appellant’s arguments.
BLM notes that its entire discussion of the existing environment
necessarily included consideration of cumulative past activities and
their effect on the environment. Concerning reasonably foreseen future
impacts, BLM notes that, for both minesite activities and general
exploration, no such cumulative or synergistic impacts could be
identified. This was a result of both the limited area of surface
disturbance, and the fact that as all of the studies BLM had performed
or commissioned had shown, such impacts as did exist dissipated
dramatically over very short distances. Thus, BLM argues, only the

2 Among the many mitigating measures imposed were requirements that the workers be bussed to the site to avoid
impacts that might be generated were they allowed to individually drive their cars, that the powerline be dismantled
upon completion of mining at the request of the authorized officer, and that EFN institute a dust abatement program
during any period of prolonged drought.

3 Appellant referred to a 1983 statement by the Vice-President of EFN declaring the company’s hope of finding one
new mine a year and also referenced a statement by the Park Service alluding to 30 to 40 additional ore deposits
which EFN was said to have identified.
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addition of a minesite extremely proximate to the Pinenut site could
be shown to have any synergistic effect. A view of the terrain and
EFN'’s past exploration activities convinced BLM that there was no
reasonable possibility of development of such a minesite in any
meaningful timeframe.* Insofar as ongoing exploration activities were
concerned, BLM noted in the EA that over 90 percent of those sites
had already been rehabilitated.

BLM further points out that it considered the cumulative effects of
upgrading and extension of existing roads in the area. It disagrees with
appellant’s characterization of its analysis as “utterly inadequate.”
Rather, BLM argues, it carefully analyzed this problem, and as a
result, a number of mitigating measures were proposed to minimize
impacts on the remote nature of the area. BLM states that, far from
ignoring cumulative impacts, it added the discussion of such impacts to
the final EA after various parties, including appellant, had criticized
the draft EA for failing to address this possibility. BLM also notes that
while the Park Service did, indeed, voice some objectives to the draft
EA, BLM was able to satisfy its concerns by adopting numerous
mitigating measures in the final EA.

EFN also filed an answer to appellant’s statement of reasons
challenging appellant’s contention that the EA inadequately
considered reasonably foreseeable future cumulative effects and
generally reiterating the arguments advanced by BLM. Pointing to the
scheduled closing and commencement of reclamation at the three Hack
mines, EFN notes that, unless three new mining sites are identified by
early 1987, the current mining levels will not be maintained, much less
increased. EFN argues that rather than showing any synergistic effects
emanating from the operation of the Pinenut mine and other existing
or reasonably forseeable mines, appellant has merely indulged in
argument with no supporting factual data or technical analysis. EFN
contends that appellant has clearly failed to meet its burden as
delineated in prior Board decisions such as Tulkisarmute Native
Community, 88 IBLA 210 (1985), and John A. Nejedly, 80 IBLA 14
(1984).

[1] At the outset of our review, it is useful to set forth the standard
which the Board has developed for reviewing challenges to FONSI
declarations. Thus, in William E. Tucker, 82 IBLA 324 (1984), this
Board stated that:

The reasonableness of a finding of no significant impact bas been upheld where the
agency has identified and considered the environmental problems; identified relevant
areas of environmental concern; and made a convincing case that the impact is
insignificant, or if there is significant impact, that changes in the project have
sufficiently minimized such impact. Como-Falcon Coalition, Inc. v. United States
Department of Labor, 465 F. Supp. 850 (D. Minn. 1978), aff'd as modified, 609 F.2d 342

“BLM noted in its EA that the lowest prohabilities for additional mining occurred south and east because of the
existence of Grand Canyon Park and Game Preserve and the Kanab Creek wilderness area, areas which are closed to
mineral location. Other factors, such as past exploration activities, indicated that the closest possible mining facility
would be at least 3 miles west of Pinenut, a distance substantially greater than the range of effects for impacts
emanating from Pinenut.
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(8th Cir. 1979), cert. denied, 446 U.S. 936 (1980). In such circumstances, we will affirm a
finding of no significant impact. John A. Nejedly, 80 IBLA 14 (1984),

Id. at 327.

In the instant case, appellant has failed to challenge any of the site-
specific studies which served as a predicate for BLM’s finding of no
significant impact. Rather, it has relied solely upon what it perceives
as a failure to include analysis of cumulative impacts resulting from
existing and reasonably foreseeable future developments.® Insofar as
impacts related to the minesite are concerned, it is clear from the
scientific studies that have been performed and which are
uncontradicted by any submission from appellant that there are no
synergistic effects from specific minesites unless they are located in
close physical proximity to each other. Moreover, the small size of the
minesites (aggregating total of less than 120 acres, including the
Pinenut mine) strongly supports BLM’s conclusion of insignificant
impacts as a result of actual mining activities. Inasmuch as there is
absolutely no indication of any likelihood that a minesite will be
located sufficiently close to Pinenut to generate synergistic effects, it is
feckless to contend that BLM failed to adequately consider such
impacts relating to minesite activities.

The possible cumulative impacts of road construction and upgrading,
however, are a different matter. Clearly, as more and more roads are
either constructed or improved, the possibility of adverse impact on the
relatively remote nature of the area might be expected to increase.
But, contrary to appellant’s allegations on appeal, BLM did consider
the cumulative impacts of roads in the area. See EA at 54-55. In order
to minimize possible depredations associated with road upgrading (no
additional roads are to be constructed), the EA recommended requiring
the Pinenut access road to be returned to its original “pre-disturbed”
condition at the discretion of the authorized officer when operations
terminated, and also provided that the first three-eighths of a mile of
the access road would be upgraded only to the minimum necessary to
meet safety standards to discourage visitor use of the area (EA at 96).
In tbe opinion of BLM, the limited nature of the road upgrading, when
viewed in conjunction with the mitigating measures adopted, resulted
in no significant impact being created by the upgrading of access to the
Pinenut mine. Appellant may disagree with the conclusions which
BLM reached, but simple disagreement, absent a showing of error in

5 We recognize that appellant has also ohjected to the failure of BLM to consider the cumulative impact of five
operating mines on surface water. The EA, however, noted that EFN had agreed to increase the capacity of its holding
pond to withstand a 500-year event and further concluded that even if a discharge were to occur no significant impact
could be expected because of the dilution of mineralized materials. Given the localized nature of a downpour necessary
to trigger a 500-year event, the likelihood that one would occur simultaneously at all operating minesites must be
considered extremely remote. Even should such a diluvian event come to pass, the dilution of minerals that would
necessarily result underlines BLM's conclusion that no adverse cumulative impact will occur.
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BLM'’s analysis, is insufficient to overcome BLM’s determination.® See
In re Otter Slide Timber Sale, 75 IBLA 380, 384 (19883).

While appellant argues that BLM failed to adequately consider the
effect of future roads, appellant has not advanced any means by which
BLM could have attempted such an endeavor. In the absence of any
indication as to the situs of future mines, it would be totally
speculative and conjectural to attempt to estimate how roads to such
mines might impact upon the environment. Any such analysis would
be so speculative that it would serve no useful purpose, even if it could
be attempted. See Glacier-Two Medicine Alliance, 88 IBLA 133, 143
(1985). In view of the above, we must reject appellant’s assertions that
BLM failed to adequately consider cumulative and synergistic effects of
uranium mining in the area.

Appellant also argues that BLM is required to prepare a
comprehensive EIS covering uranium development on the Arizona
Strip,” a position which appellant contends has been supported by the
Park Service and members of BLM's staff. Appellant states that
Federal courts have required regional EIS’s in comparable situations,
which it characterizes as one involving “a steady flood of similar
activities in a well-defined area” marked by “the inadequacy of
previous project-by-project environmental analyses” (Statement of
Reasons at 23). In support for its position, appellant relies on the
decisions in National Wildlife Federation v. Benn, 491 F. Supp. 1234
(S.D.N.Y. 1980), involving issuance of ocean dumping permits, and
Conner v. Burford, 605 F. Supp. 107 (D. Mont. 1985), which concerned
issuance of oil and gas leases in two national forests.

Both BLM and EFN contest appellant’s factual predicates and legal
analysis. They deny that there has been any “flood” of similar
activities; EFN pointing out that only two new plans of operation were
filed in 1986, one for the Pinenut and another which was subsequently
withdrawn. See EFN’s Response at 25-26. Both take exception to
appellant’s claim that the EA was inadequate. And both argue that
appellant has misstated the applicable law which, they assert, clearly
supports BLM’s position that no regional EIS is required, citing Kleppe
v. Sterra Club, 427 U.S. 390 (1976), Peshlakai v. Duncan, 476 F. Supp.
1247 (D.D.C. 1979), and LaRaza Unida v. United States, No. 80-208HB
(D.N.M. November 30, 1981).

[2] At the outset, we note that the controlling legal guidelines for
determining when a regional EIS is required were established by the
Supreme Court in Kleppe v. Sierra Club, supra. In Peshlakai v.

® We also note that while any powerline would certainly constitute a visual intrusion, the powerline from Hacks
Canyon to the Pinenut mine will not be visihle from the Park. See EA at 48. Furthermore, as a mitigation measure,
the plan of operations was amended to include a provision authorizing BLM to direct dismantling of the line upon
completion of operations. See EA at 93. We are unable to discern any significant impact from this aspect of the plan of
operations.

"There is a clear inconsistency involved in appellant’s delineation of the "region” for which it argues that an EIS is
required. Thus, at times it argues that there is “a well-defined geographic area berdering the Park, Kaibab National
Forest, Grand Canyon National Game Preserve and the Kanab Creek Wilderness Area” (Statement of Reasons at 19).
This specific area, shown on its Exbibit C, embraces approximately one-tenth the total Arizona Strip. Yet, when it
seeks to discuss impacts, it includes activities throughout the entire Arizona Strip. See Exh. L. It is by no means clear
just what “region” appollant contends the EIS should cover.
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Duncan, supra, the district court summarized the Supreme Court’s
holding as follows: “[S]uch environmental impact statements are
required in two and only two instances: (1) when there is a
comprehensive federal plan for the development of a region, and
(2) when various federal actions in a region have cumulative or
synergistic environmental impacts on a region.” Id. at 1258.

Clearly, there is no comprehensive Federal plan for the development
of the uranium resources located on the Arizona Strip. Nor has
appellant shown that various Federal actions have had cumulative or
synergistic environmental impacts on the region. We have previously
discussed why the nature of the uranium developments within the
vicinity of the Pinenut mine have minimal cumulative and synergistic
effects. We will not repeat that discussion here. What we will focus on,
however, is the nature of the “federal action” which occurs in the
context of approval of mining plans of operations for unpatented
mining claims.

Insofar as the location of mining claims is concerned there is, quite
simply, no Federal action. Since 1866, it has been the policy of the
United States that its public domain mineral lands are generally open
to the initiation of claims by its citizens. Over the years, of course,
Congress has seen fit both to limit the minerals which are subject to
appropriation, as well as to restrict the areas in which the mining laws
operate. But, the essential nature of the mining laws has remained
constant, viz. individual citizens initiate rights by the discovery of
valuable mineral deposits.

Soon after the passage of NEPA, this Board examined the question
whether issuance of a mineral patent could constitute a “major federal
action” such as could necessitate the preparation of an EIS. In United
States v. Kosanke Sand Corp. (On Reconsideration), 12 IBLA 282,

80 1.D. 538 (1973), we decided that question in the negative. The Board
first reviewed the applicable law:

The discovery of a valuable mineral deposit within its limits validates a mining claim
located on public land in conformance with the statute, and its locator acquires an
exclusive possessory interest in the claim, a form of property which can be sold,
transferred, mortgaged, or inherited, without infringing the paramount title of the
United States. * * * Such an interest may be asserted against the United States as well
as against third parties, * * * and may not be taken from the claimant by the United
States without due compensation. * * * The holder of a valid mining claim has the right,
from the time of location, to extract, process and market the locatable mineral resources
thereon.

Upon satisfaction of the requirements of the statute, the holder of a valid mining
claim has an absolute right to a patent from the United States conveying fee title to the
land within the claim, and the actions taken by the Secretary of the Interior in
processing an application for patent by such claimant are not discretionary; issuance of a
patent can be compelled by court order. * * * The patent may contain no conditions not
authorized by law. * * * The claimant need not, however, apply for patent to preserve
his property right in the claim, but may if he chooses continue to extract and freely
dispose of the locatable minerals until the claim is exhausted, without ever having
acquired full legal title to the land. * * * The patent, if issued, conveys fee simple title to
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the land within the claim, but does nothing to enlarge or diminish the claimant’s right
to its locatable mineral resources. [Citations, footnotes omitted.]

Id. at 289-91, 80 I.D. at 542.

The Board then examined the statutory language of section 102 of
NEPA and concluded that “[t]he plain meaning of the statutory
language connotes an action proposed to be taken by a federal agency
which is discretionary in character and to which there may exist a
viable alternative.” Id. at 294, 80 1.D. at 544. Noting that the location,
perfection, and maintenance of a mining claim were all acts performed
by the mining claimant, none of which constitutod Federal action, the
Board declared that issuance of a patont in response to these activities
(an action which admittedly was a Federal action) was not
discretionary within the meaning of NEPA, and, thus, an EIS could
not be required. The Board’s analysis was ultimately upheld in South
Dakota v. Andrus, 614 F.2d 1190 (8th Cir.), cert. denied 449 U.S, 822
(1980).

We have spent considerable time reviewing the Kosanke decision
because it brings into focus two considerations which impinge upon the
issue whether a regional EIS is required: the question of what “federal
action” is involved and, assuming some Federal action can be
delineated, the scope of discretion which may properly be exercised by
the Department.

It is clear that no Federal action is involved in the act of prospecting
for minerals or locating claims. These activities occur through the
volition of private entities acting under statutory authority. Nor do we
perceive that any ‘“federal action” within the meaning of section 102 of
NEPA occurs when BLM receives a “notice of intent” filed pursuant to
43 CFR 3809.1-3, where less than 5 acres of land are being disturbed in
any calendar year.® As we noted in Bruce W. Crawford, 86 IBLA 350,
391, 92 1L.D. 208, 230-31 (1985), BLM neither approves nor disapproves a
notice. Accord, Sierra Club v. Penfold, A-86-083 Civil (D. Alaska,

Jan. 9, 1987). It may consult with a mining claimant over aspects of
his activities but, under the present regulatory scheme, it may not har
his planned activities, absent a showing that unnecessary or undue
degradation will occur.® However, actions leading to unnecessary or
undue degradation were never authorized under the mining laws. Id.
at 366, 92 I.D. at 217-20.

When a mining claimant is required to file a plan of operations,
however, BLM has considerably more leeway. It may make its approval
contingent upon acceptance of various modifications desigued to
prevent or mitigate undesired impacts. Such modifications may make
it more difficult or more expensive for the claimant to develop the

8 We note that a plan of operations rather than a notice of intent must be filed for any activities other than casual
use involving certain gories of land, ated at 43 CFR 3809.1-4(b). The lands involved in the instant appeal
are not such special category lands.

? Contrary to appellant’s contentions, “unnecessary or undue degradation” assumes the validity of the use, such as
actual mining operations, and relates only to the question whether the surface disturbance is greater than what would
normally be expected when the activity was accomplished by a prudent operator performing custemary and proficient
operations. See 43 CFR 3809.0-5(k). This issue is explored in greater detail below.
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property. BLM may require design changes in plant operation or in the
route of access. BLM may not, however, ahsolutely forbid mining or
totally bar access to a valid mining claim.® See Utah v. Andrus,

486 F. Supp. 995, 1011 (D. Utah 1979). The reason, of course, is that
such action would totally frustrate the congressional policy, as
expressed in the mining laws, which accord a mining claimant rights,
even against the Government, upon the discovery of a valuable
mineral deposit. Thus, while BLM clearly has some discretion in the
approval of mining plans of operations, there are parameters which
establish the limits of its exercise. Nevertheless, because of BLM’s
ability to modify plans submitted, we agree that approval of a mining
plan of operations is Federal action within the scope of 42 U.S.C.

§ 4332 (1982).

Whether or not such approval constitutes ‘“major federal action
significantly affecting the quality of the human environment,”
however, is a question of fact determinable only within the confines of
a specific case. 1t is to be expected that some plans of operations might
have impacts of such a nature so as to compel the preparation of an
EIS, even given the fact that BLM lacks authority to totally prevent
mining in the context of approving a plan of operations. Indeed, the
regulations clearly contemplate such an eventuality. See 43 CFR
3809.1-6(a)4). We agree with appellant that there may be situations in
which Federal approval of discrete mining plans of operations
ultimately necessitate the preparation of a regional EIS because the
mining activities result in synergistic or cumulative impacts which are
best considered in a unified document. However, under the guidelines
established by the United States Supreme Court in Kleppe v. Sierra
Club, supra, the existence of such impacts is the mechanism which
triggers the necessity of filing a regional EIS, and it is on this issue
that appellant has failed to carry the day. The record establishes that
there is no realistic possibility of cumulative or synergistic effects
related to the actual mining operations. And, insofar as access
problems are concerned, BLM's imposition of mitigating measures
clearly limits any short-term impacts and provides mechanisms for
totally eliminating any long-term ones. It may be that, sometime in the
future, the nature or pace of uranium mining on the Arizona Strip
may change to such an extent that the cumulative or synergistic
impacts of proposed plans of operations might be adequately examined
only within the confines of a regional EIS. However, in view of the
projects actually proposed at the present time, we agree with BLM’s
conclusion that a regional EIS is not now required.

19 This discussion presumes the validity of the mining claim. Thus, if the claim is located on lands not subject to the
operation of the mining law or for minerals which have been removed from location, BLM may prohibit mining and
declare the claim invalid after providing such notice and oppertunity to be beard as may be required by tbe dictates of
due process. See Discussion, infra.
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Appellant’s final challenge to BLM’s decision is that BLM cannot
determine whether “unnecessary or undue degradation” is occurring
absent a determination that a valuable mineral deposit has been
discovered. Thus, appellant argues that “any degradation of the federal
lands caused by the development or extraction of minerals is
necessarily undue and unnecessary if there exists no right to enter
such lands” (Statement of Reasons at 28).

BLM responds by arguing that appellant has totally misinterpreted
the thrust of the prohibition against unnecessary and undue
degradation. BLM notes that the express purpose of 43 CFR
Suhpart 3809 is “to establish procedures to prevent unnecessary or
undue degradation of Federal lands which may result from operations
authorized by the mining laws.” 43 CFR 3809.0-1. Operations
authorized by the mining laws run the full gambit from prospecting,
discovery, and assessment work to the development, extracting, and
processing of the mineral. See 43 CFR 3809.0-5(f). BLM asserts that
“[iln recognition of this fact, it is not the policy of the Bureau of Land
Management to determine profitability or validity of mining claims
before approving plans of operations” (BLM Answer at 35-36). While
we agree that determination of the question whether unnecessary or
undue degradation will occur necessarily assumes the validity of the
use which is causing the impact, we do not agree with BLM that it is
precluded from determining the validity of a claim and, upon a proper
determination of invalidity, denying approval of a plan of operations
therefor.

[8] Our decision in Bruce W. Crawford, supra, examined, at
considerable length, the interrelationship between the determination
whether a use was “reasonably incident” to mining and the
determination that a use resulted in “unnecessary or undue
degradation.” Therein, we concluded:

The key distinction to keep in mind is that the “reasonably incident” standard resolves
questions as to the permissibility of a use by determining whether or not the use is
reasonably incident to the mining activities actually occurring. The ‘“‘unnecessary or
undue degradation” standard comes into play only upon a determination that
degradation is occurring. Upon such an initial determination, the inquiry then becomes
one of determining whether the degradation occurring is unnecessary or undue assuming
the validity of the use which is causing the impact. For, if the use is, itself, not allowable,
it is irrelevant whether or not any adverse impact is occurring since that use may be

independently prohibited as not reasonably incident to mining. [Italics in original,
footnote omitted.]

Id. at 396, 92 1.D. at 233. This analysis comports with the regulatory
definition of “unnecessary or undue degradation,” as being any

surface disturbance greater than what would normally result when an activity is being
accomplished by a prudent operator in usual, customary, and proficient operations of
similar character and taking into consideration the effects of operations on other
resources and land uses, including those resources and uses outside the area of
operations.
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43 CFR 3809.0-5(k). We reiterate our earlier conclusion that application
of the “unnecessary or undue degradation” standard presumes the
validity of the use.

[4] However, independent of any question of degradation, BLM
always retains the authority to examine the validity of claims to
Federal land and, if convinced that they are not well founded, to take
steps to nullify them. As an example, if the claims involved in the
instant case were determined to be null and void because they were
located after the lands had been closed to mineral entry, BLM would
not be required to approve the mining plan of operations simply
because it did not result in any unnecessary or undue degradation. On
the contrary, the correct course of action would be to declare the
claims null and void ab initio and reject the plan of operations.
Similarly, if BLM determined that the claims were not supported by a
discovery, the proper course of action would be to initiate a contest as
to the claims’ validity and suspend consideration of the plan of
operations pending the outcome of the proceedings.!!

In the instant case, appellant argues that BLM has not established
that the operations will be profitable. This is not the test. The mining
laws do not require a showing that a mine will be profitable but
merely that there is a reasonable expectation of success in developing
a paying mine. See In re Pacific Coast Molybdenum Co., 15 IBLA 16,
28-30, 90 L.D. 352, 359-60 (1983). Moreover, appellant ignores the fact
that, in this appeal, it is the party alleging that the claim is invalid.
See In re Pacific Coast Molybdenum Co., supra at 22, 90 I.D. at 356.
Thus, it is appellant’s obligation to present evidence which, at a
minimum, establishes a reasonable basis for a conclusion that the
claims are not supported by a discovery. Id. Appellant has submitted
no information, whatsoever, that would justify such a conclusion.
Fanciful speculation will not suffice.

We conclude, therefore, that appellant has failed fo show that any
unnecessary or undue degradation, as defined by 43 CFR 3809.0-5(k),
will occur, or to provide any evidence in support of its allegation that
these claims are not supported by a discovery.

Accordingly, pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of the Interior, 43 CFR 4.1, the decision
appealed from is affirmed for the reasons stated herein.

JAMES L. Burski
Administrative Judge

"' During such a period, BLM would be required to allow the performance of any operations that are necessary
(including assessment work) for timely compliance with the requirements of Federal and state laws. See 43 CFR
3809.1-6(d).
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WE CONCUR:

GAIL M. Frazier
Administrative Judge

R. W. MULLEN
Administrative Judge

IDAHO MINING CORP. v. DEPUTY ASS’'T SECRETARY--INDIAN
AFFAIRS (OPERATIONS)

15 IBIA 132 Issued: March 11, 1987

Board of Indian Appeals: Generally

On Mar. 11, 1987, the Board of Indian Appeals entered an order in Ideho Mining Corp. v.
Deputy Assistant Secretary--Indian Affairs (Operations), 15 IBIA 132 (1987). Although it
is not a normal practice of Departmental appeals boards to publish in the 1L.D.’s any
matter which is not a full opinion complete with headnotes, the Idaho Mining order is
included for publication because it vacates a previous decision of the Board of Indian
Appeals in Idaho Mining Corp. v. Deputy Assistant Secretary--Indian Affairs (Operations),
11 IBIA 249, 90 L.D. 329 (1983).

ORDER

On July 29, 1983, the Board of Indian Appeals (Board) issued a
decision in Idaho Mining Corp. v. Deputy Assistant Secretary--Indian
Affairs (Operations), 11 1BIA 249, 90 1.D. 329 (1983). The decision
affirmed a May 21, 1982, decision of the Deputy Assistant Secretary-
Indian Affairs (Operations) denying a request for the issuance of
mining leases pursuant to the provisions of Mineral Prospecting
Permit Contract No. 14-20-H53-313, between Idaho Mining and the
Walker River Paiute Indian Tribe (tribe), of the Walker River Indian
Reservation,’ Nevada.

W. L. Wilson et al., appealed the Board’s decision to the United
States District Court for the District of Nevada. The district court
reversed the Board’s decision, holding that Idaho Mining was “entitled
as a matter of law to the mineral leases * * * for which [it] has
applied.” Wilson v. U.S. Department of the Interior, No. CV-R-83-350-
BRT (D. Nev. Aug. 7, 1985).

The Department appealed this decision to the Ninth Circuit Court of
Appeals. On appeal the Department argued that the action was moot
because on January 12, 1984, the tribal council resolved not to enter
into mineral leases with Idaho Mining. The court held that the case
was moot because “[n]either this court nor the district court can grant
Idaho Mining relief in this action because the Tribe has not been
named as a party. Only the Tribe has authority to lease its lands. The
Secretary’s authority extends only to approving or disapproving leases
entered into by the Tribe.” Wilson v. U.S. Department of the Interior,
799 F.2d 591, 592 (1986).

The court concluded:
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[Blecause the Tribe will not enter into a lease with Idaho Mining, the Secretary has no
authority over Idaho Mining’s lease application. * * * The action of the Secretary was
premature and, thus, invalid. Because we can neither affirm the disapproval nor order
E}lde]approval of a lease over which the Secretary had no authority, this action is moot.

The court then vacated the district court’s order and remanded the
case to the district court for vacation of the Board’s decision and
remand to the Secretary. Id.

Pursuant to this remand, the district court vacated the Board’s
decision and remanded the case to the Secretary “to vacate the
decision denying the appellant’s request for a lease.” Wilson v. U.S.
Department of the Interior, No. CV-R-83-350-BRT (D. Nev. Oct. 9, 1986).

By memorandum dated February 13, 1987, the Board was informed
by the Solicitor’s Office of the courts’ actions in this appeal. In order to
avoid any possible confusion over the status of this case, the Board
hereby vacates its July 29, 1983, decision and refers this matter to the
Assistant Secretary-Indian Affairs for vacation of the earlier decisions
of the Bureau of Indian Affairs.

KaTHRYN A. LYNN
Administrative Judge

AN1TA VOGT
Acting Chief Administrative Judge

SHELL OFFSHORE, INC.
96 IBLA 149 Decided March 17, 1987

Appeal from a decision of the Minerals Management Service denying
Federal Energy Regulatory Commission order Nos. 93 and 93-A
refund requests.

Affirmed in part; reversed in part.

1. Outer Continental Shelf Lands Act: Refunds

The refund provision of the Outer Continental Shelf Lands Act, 43 U.S.C. § 1339 (1982),
confers authority upon the Secretary of the Interior to approve refunds for overpayments
arising from outer continental shelf leases and also authorizes the Secretary of the
Treasury to make the payments.

2. Quter Continental Shelf Lands Act: Refunds

The refund provision of the Outer Continental Shelf Lands Act, 43 U.S.C. § 1339 (1982),
permits requests for refunds only within 2 years of the dato payment is received by the
appropriate office.

3. Administrative Procedure: Administrative Procedure Act--
Regulations: Force and Effect as Law
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“In order for a regulation to have the ‘force and effect of law,’ it must have certain
substantive characteristics and be the product of certain procedural requisites.” Chrysler
Corp. v. Brown, 441 U.S. 281, 301 (1979). It must be based on a grant of power by
Congress and be promulgated in accordance with the requirements of the Administrative
Procedure Act.

4. Administrative Procedure: Administrative Procedure Act--
Regulations: Force and Effect as Law

If a rule is substantive, it must be promulgated in accordance with the Administrative
Procedure Act in order to have the force and effect of law. If, however, a rule is
interpretive, the same proposition is true. “It is enough that such regulations are not
properly promulgated as substantive rules, and therefore not the product of procedures
which Congress prescribed as necessary prerequisites to giving a regulation the binding
effect of law.” Chrysler Corp. v. Brown, 441 U.S. 281, 315 (1979).

5. Outer Continental Shelf Lands Act: Refunds

The refund provision of the Quter Continental Shelf Lands Act, 43 U.S.C. § 1339 (1982),
requires requests for refunds be in writing, but does not specify the form the writing
must take or its substantive contents. Requests arising after the date this opinion issues
should be in writing, identify the claimant, the lease affected, and tbe reasons a refund
is sought.

APPEARANCES: John T. McMahon, Esq., and Craig H. Walker, Esq.,
New Orleans, Louisiana, for Shell Qil Co. and Shell Offshore, Inc.;
Carmen Chidester Farrell, Esq., Tulsa, Oklahoma, for Cities Service
0Oil and Gas Corp. and Oxy Petroleum, Inc.; Thomas J. Eastment,
Esq., and Stephen L. Teichler, Washington, D.C., for Pogo Producing
Co., Tenneco 0Qil Co., Pennzoil Oil & Gas, Inc., and Houston Oil &
Minerals Corp.; James J. Doyle, Jr., Esq., Houston, Texas, for Exxon
Co. U.S.A.; Donald J. Brannan, New Orleans, Louisiana, for Amoco
Production Co.; David T. Deal, Esq., Washington, D.C., for the
American Petroleum Institute; Arthur P. Mitchell, Esq., New Orleans,
Louisiana for Chevron U.S.A. Inc.; K. Susie Adams, Esq., Houston,
Texas, for Gulf Qil Corp.; Camille N. Tarics, Esq., Houston, Texas, for
Columbia Gas Development Corp.; Michael J. Manning, Esq., and
James F. Moriarty, Esq., Washington, D.C., and Robert W. Haines,
Esq., and Juliet Shepard, Esq., for Mobil Qil Corp.; Ernest J. Altgelt
III, Esq., Carolyn S. Hazel, Esq., Merrill E. Fliederbaum, Esq.,
Houston, Texas, for Conoco, Inc.; Dennis E. Butler, Esq., Los
Angeles, California, for Union Oil Co. of California; Rohert J.
Sinclair, Esq., Houston, Texas, for Amineil Inc.; Jennifer A. Cates,
Esq., Bartlesville, Oklahoma, for Phillips Petroleum Co. and Phillips
0il Co.; Cass C. Butler, Esq., Office of the Solicitor, Washington,
D.C., for the Minerals Management Service.

|70 1988



69] March 17, 1987 71

SHELL OFFSHORE, INC.

OPINION BY ADMINISTRATIVE JUDGE ARNESS
INTERIOR BOARD OF LAND APPEALS

This is a consolidated decision of 16 appeals® brought by oil and gas
producing companies which hold leases issued under the Quter
Continental Shelf Lands Act (OCSLA), 43 U.S.C. §§ 1331-1356 (1982).2
Pursuant to the Act, lessees are required to pay a royalty of not less
than 12-1/2 percent of the “amount or value of the production saved,
removed or sold” as fixed by the Secretary of the Interior. Id.

§ 1337(a). MMS carries out the duty of the Secretary to establish the
value of production. Included in the factors considered in establishing
the value is the regulated price. 30 CFR 206.150. The regulated price of
natural gas is set by the Federal Energy Regulatory Commission
(FERC) acting under authority of the Natural Gas Act, 15 U.S.C.

§§ 717-717w (1982), and the Natural Gas Policy Act of 1978 (NGPA),

15 U.S.C. §§ 3301-3432 (1982).

L

The appeals under consideration arise from a “final order” issued by
MMS November 23, 1984, which, among other things, denied “all
FERC Orders 93/93A refund requests which seek refunds of royalty
payments made before November 9, 1981 on Federal Outer
Continental Shelf (OCS) leases.” 49 FR 47120 (Nov. 30, 1984). The
denial was “based on the 2-year statute of limitations for royalty
refund requests mandated by section 10 of the Outer Continental Shelf

'The appellants, case numbers, and Minerals Management Service (MMS) file numbers of the appeals consolidated
in this decision are:

IBLA 85-282 Shell Offshore, Inc. MMS-84-0033-0CS
IBLA 85-283 Cities Service Qil and Gas Corp., et al. MMS-84-0040-0CS
IBLA 85284 Pogo Producing Company MMS-84-0041-0CS
IBLA 85-285 Exxon Company, U.S.A. MMS-84-0042-0CS
IBLA 85-286 Tenneco Oil Company, et al. MMS-84-0043-0CS
IBLA 85-287 Pennzoil Oil & Gas, Inc., et al. MMS-84-0044-OCS
IBLA 85-288 Amoco Preduction Company MMS-84-0045-0CS
IBLA 85-289 American Petroleum Institute MMS-84-0046-0CS
IBLA 85-290 Chevron US.A,, Inc. MMS-84-0051-0CS
IBLA 85-291 Gulf Qil Corporation MMS-84-0074-0CS
IBLA 85292 Columbia Gas Development Corp. MMS-84-0075-0CS
IBLA 85-293 Mobile Qil Corp., et al. MMS-84-0076-0CS
IBLA 85294 Conoco, Inc. MMS-84-0077-0OCS
IBLA 85-295 Union Qil Company of California MMS-84-0078-0CS
IBLA 85-296 Aminoil, Inc. MMS-84-0079-0CS
IBLA 85297 Phillips Petroleum Company MMS-85-0001-0CS

By order of Feb. 7, 1985, these 16 appeals were consolidated with the appeal of Texaco, Inc., IBLA 85-281. On Apr. 5,
1985, Texaco, Inc., and the MMS entered into a Stipulation of Dismissal, and by order dated Apr. 15, 1985, IBLA 85-
281 was segregated from the consolidated cases and dismissed with prejudice.

By order of Aug. 15, 1985, the appeal of Conoco Qil Co., Inc., IBLA 85-748, from a May 30, 1985, decision of the
Director, MMS, denying royalty refund requests resulting from FPC opinion No. 598, was consolidated with similar
cases for the purposes of briefing and decision. By order of Sept. 13, 1985, the appeals of Chevron U.S.A,, Inc., and Gulf
Exploration & Production Co., IBLA 85-795, Shell Offshore, Inc., IBLA 85-796, and Kerr-McGee Corp., IBLA 85-797,
were also consolidated for the purposes of briefing and decision. Although the consolidated cases raise a common issue
of law, b those cc lidated by the subsequent orders arise from different procedural and factual backgrounds,
they will be ruled upen in a separate opinion.

2The current statutes derived from the OCSLA, P.L. 212, 67 Stat. 462, and the OCSLA Amendments of 1978, P.L.
95-373, 92 Stat. 629.
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Lands Act (OCSLA), 43 U.S.C. 133%a).” The order stated that it did not
apply “to any lessee who filed a proper notice with MMS which tolled
the 2-year statute.”

FERC Order No. 93 established final rules applying to the sale of
natural gas regulated under the NGPA. 45 FR 49077 (July 22, 1980).3
Among the regulations promulgatod was section 270.204 which
established standard conditions for measuring the energy (Btu) content
of natural gas for the purpose of determining its first sale ceiling price.
Previously published interim rules had specified, as had regulations
issued under the Natural Gas Act, that the measurement was to be
made on gas “saturated with water vapor.” 43 FR 56448, 56550 (Dec. 1,
1978); ¢f. 18 CFR 2.56a(c)(1)(ii), 2.56b(d)(1). The final rules retained this
phrase, but the preface noted that the results obtained “must be
converted to figures that reflect the actual condition of the gas on
delivery in order to properly price the gas.” 45 FR 49080 (July 22,
1980). The preface also stated that section 207.204 was effective 30 days
from the date of issuance. Id. at 49081.

After issuing Order No. 93, FERC received a number of applications
for rehearing, primarily from oil and gas pipeline and distribution
companies. FERC denied the applications for rehearing but granted
requests for clarification by Order No. 93-A. 46 FR 24537 (May 1,
1981). Included in the discussion of the effective date of Order No. 93
was the statement: ‘Because Order No. 93 is but a clarification of the
interim rule, it is effective for all first sales of natural gas made on or
after December 1, 1978, the effective date of the interim rule.” 46 FR
24543. Additional petitions for rehearing were filed with FERC and
further administrative proceedings not of consequence here ensued.
The outcome was that FERC issued an order reaffirming the
December 1, 1978, effective date and adding a new subsection (c) to
section 270.204. 47 FR 614 (Jan. 6, 1982). It stated: “The maximum
lawful price prescribed by the NGPA and this part for any first sale of
natural gas applies to the Btu’s actually delivered in that first sale.”
Id. at 615.

Although the history of FERC'’s orders appears to be concerned with
little more than a regulatory definition, the consequences of the
definition are significant. The Btu content of natural gas varies with
the mixture of various combustible hydrocarbons it contains and also
with its noncombustible ingredients, including water vapor. Measuring
the Btu content of a sample of gas “saturated with wator vapor”
(commonly referred to as “the wet rule”) tends to understate the actual
Btu content of the gas from which the sample was taken because water
is added to reach the saturation point. Since the NGPA requires that
maximum first sale prices be set in terms of “per million Btu,” see
15 U.S.C. §§ 3318, 3319 (1982), the understated energy content lowers

* Because we are concerned only with the effect of FERC's rules on royalty payments made to MMS, we do not
discuss the FERC's orders and their subsequent history in full detail. A more complete explanation may be found in
Interstate Natural Gas Ass'n of America v. Federal Energy Regulatory Comm'n, 716 F.2d 1 (D.C.Cir. 1983), cert. denied,
465 U.S. 1108 (1984).
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the price paid by pipeline and distribution companies to gas producers.
Conversely, the language of the preface to the final regulations and
subsequently adopted section 207.204(c) requiring adjustment of prices
for the energy content of gas “actually delivered” (referred to as “‘the
dry rule”) raises the price paid to producers. Although the difference in
the Btu content of gas measured under the wet and dry rules is usually
small* and the corresponding price difference minimal, given the large
volumes of natural gas normally flowing from producers to pipeline
and distribution companies, the difference quickly becomes measured
in millions of dollars.

Aware of the significant effect of the dry rule, particularly the
potential liability for additional royalties on gas purchased prior to the
issuance of Order No. 93-A, gas pipeline and distribution companies
sought judicial review of FERC'’s orders. In Interstate Natural Gas
Ass’n of America v. Federal Energy Regulatory Comm'n, 716 F.2d 1
(D.C. Cir. 1983), the court found FERC's ‘“‘dry rule to be inconsistent
with the NGPA’s langnage, structure, and legislative history,” and
“fundamentally at odds with the Btu measurement technique implicit
in the NGPA.” Id. at 14-15. Accordingly it vacated the ‘“measurement
of Btu content established in section 270.204.” Id. at 16. The United
States Supreme Court denied certiorari on March 19, 1984. 465 U.S.
at 1108 (1984).

The significance of the content and history of FERC Orders Nos. 93
and 93-A for the present case is that they were used by MMS in
calculating the value of production and consequently the royalties due
on gas produced from leases held by appellants. Just as the higher Btu
content resulting from measurements made using the dry rule would
raise the maximum selling price producers could charge under the
NGPA, so also it raised the amount of royalties due MMS. Conversely,
recalculation of royalties due MMS under the wet rule will result in
lower royalties due for gas produced or sold beginning December 1,
1978, and a refund to the producers. The consequence of MMS’ final
order under appeal is to deny refunds for royalty payments made prior
to November 9, 1981, except for lessees who filed “proper notice.”

IIL

After receiving a number of requests for refunds from producers, on
November 9, 1983, MMS issued a letter stating that because a final
decision had not been rendered in the litigation, it would not accept
“refund adjustments.” See 49 FR 31779 (Aug. 8, 1984). The letter
stated that FERC was seeking authority from the Department of
Justice to file for certiorari and that MMS would establish ‘“‘procedures
for claiming refunds in the event that the lower court ruling is

4 The effect of the wet rule was to raise the heating value of gas sold by up to 1.74 percent. Sharples & Pannill,
“Calculation of Gas Heating Value is Complicated by the Courts,” Oil & Gas Journal 47 (July 2, 1984),
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upheld.” Id. It also advised producers who had “included FERC 93 or
93-A refund adjustments in prior MMS-2014 reports” to reverse the
adjustments in their next monthly report. Id.

A month after the Supreme Court denied certiorari, MMS published
procedures for applying for refunds. 49 FR 17824 (Apr. 25, 1984).
Applicants were told to submit detailed information and
documentation supporting their claims for refunds and, after receiving
approval, submit revised MMS-2014’s. Of importance to the present
appeal, the instructions required a “showing that the payment for
which a refund or credit is sought was made within 2 years of the
request,” and referred applicants to a Solicitor’s opinion. See Solicitor’s
Opinion, “Refunds and Credits Under the Outer Continental Shelf
Lands Act,” 88 1.D. 1090 (1981) (hereinafter Solicitor Op.).

Over 3 months later MMS published revisions to its instructions,
changing the information producers were to supply in applying for
refunds and giving notice tbat MMS review would be conducted by
audit procedures. 49 FR 31779 (Aug. 8, 1984). In a section entitled
“Tolling Periods” MMS found

the 2-year statute of limitations mandated in section 10 of the Outer Continental Shelf
Lands Act (OCSLA) was tolled for all payors on November 9, 1983, with a letter to all
payors (see appendix below). For payors who suhmitted requests prior to that date that
met the requirements of a section 10 claim under the OCSLA, the statute of limitations
will be tolled as of the date the DOI [Department of the Interior] received the payor’s
request.

The Solicitor’s opinion was again cited. The notice also set, based on a
recently published FERC rule, separate dates for “the end of the
tolling period” for large and small producers.® Finally, noting that
some producers had reduced their royalty payments by the amounts
they claimed due as refunds, MMS ordered them to pay the amounts
deducted within 60 days, and stated that failure to do so “will be
considered to be done knowingly and willfully,” citing 30 U.S.C.

§ 1719%c)1) (1982) and 43 U.S.C. § 1350(c) (1982).

Four months after publishing its revised instructions MMS issued
the “final order” which is the subject of the present appeal. 49 FR
47120 (Nov. 30, 1984). It stated that MMS had received appeals from its
August 8, 1984, notice establishing refund procedures, but that the
agency did not regard the notice “as a final order from which an
appeal may be taken.” Accordingly, MMS dismissed the appeals it had
received as “procedurally defective,” but stated that the current “final

® The FERC publication referred to by MMS was notice of an interim rule under which FERC ordered large
producers to make refunds to pipeline companies within 6 months and small producers to make refunds within a year.
49 FR 19293 (May 7, 1984). A producer was classified as large or small depending upon whether it had “sold a total of
ten million Mcf (10 Bef) or less of gas in both the intrastate and interstate markets in 1983.” Id. at 19295. Using the
times set by FERC, MMS stated that the end of the tolling poriod was Nov. 3, 1984, for large producers and May 3,
1985, for small producers.

FERC's interim rule led to issuance of a final rule as Order No. 399. 49 FR 37735 (Sept. 26, 1984). Petitions for
rehearing led FERC to stay the order and extend the deadline for refunds pending rehearing. 49 FR 43543 (Oct. 30,
1984). As a result of the petitions on rehearing, FERC revised its order by Order No. 399-A. 49 FR 46353 (Nov. 26,
1984). 1t also extended the deadline for large producers to Dec. 81, 1984. These orders were reviewed by the Court of
Appeals for the District of Columbia over the issue of offsets which is not relevant in the present case. See Interstate
Natural Gas Ass'n of America v. Federal Energy Regulatory Comm’n, 156 F.2d 166 (D.C. Cir. 1985).
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order” could be appealed to this Board. As previously described, MMS
then denied refund requests for royalty payments made before
November 9, 1981. It noted that the order did not apply to lessees
“who filed a proper notice with MMS which tolled the 2-year statute.”
“In order to have tolled the statute,” MMS went on to state, “a payor
must have given written notice to the Department of the challenge and
of the approximate difference in amount should the challenge
succeed,” again citing the Solicitor’s opinion. Finally, again based on
FERC actions,® MMS extended the “tolling period” for large producers,
but noted that the extension and the “revisions of refund criteria are
not final orders for purposes of appeal.”

Ir.

The central issue for decision in this appeal is whether MMS was
correct in finding that 43 U.S.C. § 1339(a) (1982) precludes requests for
refunds of royalty payments made prior to November 9, 1981. As
discussed below, this issue involves questions about the application of
the statute and its requirements for making refund requests.

In relevant part, 43 U.S.C. § 1339(a) (1982) provides:

[Wlhen it appears to the satisfaction of the Secretary that any person has made a
payment to the United States in connection with any lease under this subchapter in
excess of the amount he was lawfully required to pay, such excess shall be repaid
without interest to such person or his legal representative, if a request for repayment of
such excess is filed with the Secretary within two years after making of the payment

* % ¥

In general, appellants focus on the portion of the statute regarding
payments “in excess of the amount * * * lawfully required to pay.”
They argue that their royalty payments were lawfully required at the
time they were made and did not become excess until the Supreme
Court denied certiorari in the Interstate case on March 19, 1984. For
this reason, they assert, it was not possible to file for a refund within
2 years of the actual date of payment because no refund was due until
the Supreme Court’s order. Indeed, some appellants state it was
contrary to their interest to object because they received more for their
production under the dry rule. In fact, numerous producers, including
some of the present appellants, intervened in support of the orders in
the litigation brought against FERC. For these and other reasons, they
conclude that this Board should find the 2-year period provided by the
statute did not begin to run until the date of accrual of their right to a
refund.

Appellants also raise other arguments. Several point to various
events which they contend tolled the statute either for all producers or
for their own leases. Some contend that MMS’s exclusion of their
claims is a taking of their property in violation of the fundamental

€49 FR 43543 (Oct. 30, 1984); see n.5 supra.
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fairness requirements of the due process clause of the Fifth
Amendment. A number of appellants also ohject to the manner in
which MMS issued its notices, claiming violations of the rulemaking
requirements of the Administrative Procedure Act (APA), 5 U.S.C.
§§ 551-559 (1982).

In its answer, MMS focuses on the portion of the statute allowing
repayment ‘““if a request for repayment * * * is filed * * * within two
years after the making of the payment.” It argues that under this
language the 2-year period begins when payment is tendered and that
the Act has the effect of barring requests made once the 2-year period
has run. In reply to appellants, MMS points out that they could have
notified the Department of the refunds which would be due had the
challenge to the FERC orders succeeded. MMS acknowledges that its
letter of November 9, 1983, tolled the statute, but denies that either
administrative or judicial review of the FERC orders had the same
effect.

In presenting their arguments the parties cite and discuss the
Solicitor’s opinion referred to in MMS'’s notices as well as other
administrative interpretations of similar statutes. The parties also
argue about the applicability of this Board’s decision in Phillips
Petroleum Co., 39 IBLA 393 (1979), and, to a lesser extent, Shell Oil
Co., 52 IBLA 74 (1981). No court has addressed the application of the
statute in detail.” In considering the parties’ arguments the Board has
reviewed the Soliciter’s opinion and examined OCSLA’s legislative
history.

IV.

[1] Section 1339 confers authority upon the Secretary of the Interior
to approve refunds for overpayments made in regard to OCS leases and
also authorizes the Secretary of the Treasury to make the payments.
More precisely, it states that when the Secretary of the Interior is
satisfied that an OCSLA lessee has made a payment “in excess of the
amount he was lawfully required to pay,” the excess “shall be repaid”
if a request is filed “within two years after the making of the
payment.”

Such a statute as this is needed because the United States
Constitution prohibits drawing from the U.S. Treasury “but in
Consequence of Appropriations made by law.” U.S. Const. Art. I, § 9,
cl. 7; see Reeside v. Walker, 52 U.S. (11 Howard) 272 (1851); Stizel-
Weller Distillery v. Wickard, 118 F.2d 19 (D.C. Cir. 1941). OCSLA
requires that all sums paid on leases be deposited in the Treasury.

43 U.S.C. § 1338 (1982). Thus, absent express authority, the Secretary
would be unable to order repayment of OCSLA funds deposited in the
Treasury. The Department has recognized the constitutional

’ See Pennzoil Offshore Gas Operators, Inc. v. Federal Power Comm'n, 560 F.2d 1217, 1221 n.8 (5th Cir. 1977); Placid
Oil Co. v. U.S. Department of the Interior, 491 F. Supp. 895, 900 (N.D. Tex. 1980).
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requirement on numerous occasions. See Solicitor Op., supra at 1093
and cases cited in notes 3 and 4.

In Phillips Petroleum Co., supra at 398, the Board recognized that
one purpose of section 1339 is “to require lessees to promptly verify
their accounts and ascertain the correctness of payments made within
the time provided.” Unfortunately, the legislative history of section
1339 reveals little else about its purpose other than to meet the obvious
administrative need to provide authority to make refunds. While
OCSLA'’s financial provisions generated considerable controversy, the
debate focused more on Federal aid to education and the need to repay
the national debt (proposed purposes to which income from leases
would be dedicated) than the scope of the Secretary’s refund authority.
The summary sections of the relevant committee reports tend to
paraphrase the statute rather than elucidate it. See, e.g., H. Rep.

No. 413, 83d Cong., 1st Sess., reprinted in U.S. Code Cong. & Ad. News
21717, 2182 (1953). The most helpful comment appears in the section of
the Senate committee report discussing committee amendments. It
states: ‘‘Section 10, providing for refunds is similar to provisions of
Federal mineral leasing laws, with the additional requirement of
notice to Congress in advance of repayment.” S. Rep. No. 411,

83d Cong., 1st Sess. 26 (1953).

At the time OCSLA was enacted, Secretarial authority to refund
payments made under the mineral leasing laws was provided by
43 U.S.C. § 98a (1954) (Act of June 27, 1930, ch. 642, 46 Stat. 822).8
This statute made the Act of December 11, 1919, ch. 5, 41 Stat. 366,
“applicable to all payments in excess of lawful requirements.” It was
enacted in 1930 after the Comptroller General determined that existing
statutes did not apply to mineral lease payments because the mineral
leasing laws were not “public land laws.” Dec. Comp. Gen. A-28366
(Sept. 5, 1929); cf. Udall v. Tallman, 380 U.S. 1, 19, reh g denied,

380 U.S. 989 (1965). The 1919 Act permitted refunds under two
provisions. First, for applications “to make any filing, location,
selection, entry or proof”’ the Act permitted repayment of “purchase
moneys and commissions” if a request was made “within two years
from the rejection of such application.” 41 Stat. 366 (1919). Second, the
Act provided that “in all cases” a person making a payment “under
the public land laws in excess of the amount he was lawfully required
to pay”’ would be repaid provided he “file[d] a request for the
repayment of such excess within two years after the patent has issued
for the land embraced in such payment.” Id. No change in wording

was made by Congress in extending the statute to mineral leases. See
46 Stat. 822 (1930).

8 The statutes in effect were repealed by the Public Land Administration Act which contained a provision
authorizing refunds. P.L. 86-649, § 204, 74 Stat. 506, 507 (1960) (codified at 43 U.S.C. § 1374 (1970)). This statute was in
turn repealed by sec. 705(a) of the Federal Land Policy and Management Act of 1976, P.0O. 94-579, 90 Stat. 2743, 2792-
2793. The current statute is found at 43 U.S.C. § 1734(c) (1982).

|77 1988



78 DECISIONS OF THE DEPARTMENT OF THE INTERIOR (94 LD.

The chief reason for enacting the 1919 legislation was that the
existing statutes did not provide a time limitation for filing for
refunds. See Act of March 26, 1908, ch. 102, 35 Stat. 48. It appears
that a time limitation was deemed necessary because enterprising
lawyers were searching Departmental records to find unrefunded
payments and applying for refunds on behalf of those entitled to them,
frequently many years after the event which gave rise to a claim. See
Solicitor Op., supra at 1097-98 (quoting House debate).

Comparison of section 1339 with its predecessor reveals that the
language relied on by appellants “(‘“lawfully required to pay”’) was
adopted unchanged while the language relied upon by MMS (“two
years after the making of the payment”) was substituted for the
reference to the issuance of a patent. While this change received some
attention at the time, see S. Rep. No. 411, 83d Cong., 1st Sess. 37
(1953) (report of Department of the Interior) and 99 Cong. Rec. 10474
(July 30, 1953) (amendment), a review of the legislative history does
not disclose that the change was intended to do more than substitute a
term appropriate to mineral leasing. Nevertheless, as the present case
dramatically points out, the change was significant.

The earlier statute used the date a patent issues as the date the
statutory 2-year period began to run. Issuance of a patent is the final
action of the Department on a public land entry and transfers title
from the United States to the patentee. Smelting Co. v. Kemp, 104 U.S.
636 (1881). Until this event occurs, the land remains under the
jurisdiction of the Department and the entry may be reviewed and
cancelled. Cameron v. United States, 252 U.S. 450, 460 (1920); Kirk v.
Olson, 245 U.S. 225 (1917); Hawley v. Diller, 178 U.S. 476, 488 (1900).
For this reason, until a patent is issued (or the entry cancelled) it is
not possible to determine whether a refund is due or, if so, its amount.
Thus, the earlier statute based its time period on an event which
necessarily corresponded to the date of accrual of a right to a refund.
Cf. 20 Dec. Comp. Gen. 734, 736 (1941) (quoting letter from Secretary of
the Interior).

[2] The wording “making of the payment” in section 1339, as the
present case makes abundantly clear, does not identify an event which
necessarily coincides with the event by which a right to a refund
accrues. While Congress may have intended to merely substitute an
equivalent term appropriate to the OCS leasing system in order to
grant the Secretary sufficient authority to handle refunds, the
language chosen was not adequate for the purpose. The statute
conditions the authority of the Secretary to make repayment upon a
request being filed “within two years after the making of the
payment.” A payment is made when it is tendered to the appropriate
agency. William E. Phalen, 85 IBLA 151 (1985); Mobil Oil Corp.,

35 IBLA 265 (1978). There is no ambiguity in the wording of the
statute; the terms of the Act cannot be varied simply because the
appellants may for other reasons appear to deserve refunds. See

|78 1988



69] March 17, 1987 79

SHELL OFFSHORE, INC.

2A Sutherland, Statutes and Statutory Construction § 46.01 (4th ed.,
rev. 1984). ’

Nor does the 1941 opinion of the Comptroller General require a
contrary conclusion. The problem the Comptroller General confronted
was that Congress, in extending existing statutes to mineral leasing,
also extended them to grazing leases by its use of the term ‘“‘leases,”
but grazing leases did not fall clearly within the language of the
earlier statutes. The procedures by which grazing leases were issued
did not involve the payment of ‘“purchase moneys and commissions,”
the rejection of an “application, entry or proof,”’ or the issuance of a
patent. See 20 Dec. Comp. Gen. 734, 735-36 (1941). Thus, the intent of
Congress to permit refunds of amounts paid for grazing leases created
an ambiguity in the earlier statutes requiring interpretation to bring
them within the scope of the 1930 legislation. In contrast, the wording
chosen by Congress in enacting section 1339 is not ambiguous.

Because 43 U.S.C. § 1339 (1982) constitutes a grant of administrative
authority, it is necessary to reject appellants’ arguments that their 2-
year period did not begin until they were aware a refund was due. The
refunds at issue did not become due because of the Interstate ruling.
Payments made by producers under the dry rule were always in excess
of the lawful amount; the circuit court decision merely confirmed this
fact. MMS is correct that, as the plain language of the statute
indicates, the 2-year period for requesting refunds begins with the date
of “the making of the payment.” Accordingly, we affirm the result
reached in Phillips Petroleum Co., supra, that under the statute a right
to a refund must be asserted within 2 years of the date of payment.

Although repayment by the Secretary of the full amount of refunds
sought by appellants is not possible under section 1339, this conclusion
does not foreclose other remedies which may be available to them. In
this regard, the Solicitor’s opinion erred in applying Departmental
interpretations of the 1919 refund statutes to section 1339. The
Solicitor stated: “The Department interprets the limitation to be
‘obviously against the claim and not merely against the remedy.’ ” The
language quoted appeared in instructions issued by the Department,
49 L.D. 541, 544 (1923), and was quoted in a later decision, Anthony,
Legal Representatives of Middlebrook (On Rehearing), 51 L.D. 333, 335
(1926). While the statement may have been a correct interpretation of
the 1919 Act because its time limitations ran from a date
corresponding to the date a refund was due, such is not the case with
section 1339. If applied to section 1339 and the present case, such an
interpretation would dictate a finding that some of appellants’
overpayment claims were extinguished prior to the date their
payments became refundable following the circuit court’s decision.
Accordingly, section 1339 does not operate to extinguish any claims
appellants may have. Nevertheless, as a practical matter, appellants
may have little recourse but to petition Congress for relief.
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V.

Next, the issue of the manner of making “a request for repayment”
under section 1339 should be considered. Appellants raise both general
and specific arguments as to the manner in which MMS has handled
requests for refunds and issued the notices described in Part II. In
general, they contend the notices impose substantive and procedural
rules without benefit of the rulemaking procedures mandated by the
APA. See 5 U.S.C. § 553 (1982). For this reason, they maintain the
notices, particularly the “final order,” are invalid. Appellants’ specific
arguments concern several matters stated in the notices. They object to
the dismissal of their appeals as “procedurally defective”’ in the notice
of August 8, 1984, and point out that MMS nevertheless addressed the
substance of the arguments raised in those appeals. They argue that
the “tolling” determination under which MMS denied refund requests
for payments made prior to November 9, 1981, is a substantive rule
affecting their right to obtain refunds. They also object to the use of
notices to establish the specific information which must be submitted
to MMS to obtain a refund.

An additional point raised by appellants is both part of their general
argument and a specific objection. As was previously observed, MMS'’s
notices referred to a Solicitor’s opinion in regard to the 2-year time
period for requests made under section 1339, and its “final order”
again referred to the opinion in stating its decision did not apply “to
any lessee who filed a proper notice with MMS which tolled the 2-year
statute.” 49 FR 47120 (Nov. 30, 1984). Appellants argue that through
these references MMS has imposed a substantive requirement
regarding requests for refunds without proper rulemaking under the
APA. They point out that a Solicitor’s opinion is simply a legal opinion
given by the Solicitor to the Secretary and argue that the standards it
states are not derived from the statute. Nevertheless, they claim, MMS
is applying the standard established by the Solicitor not only to their
requests but also to all refund requests made to MMS. They
additionally argue that the standards so set cannot be applied without
publication in the Federal Register as required by 5 U.S.C. § 552(a)
(1982).

To substantiate their arguments, several appellants have submitted
copies of documents which they maintain constitute valid requests to
the agency. For example, by letter dated September 3, 1983, Union Oil
Co. of California submitted to MMS reports for payment of its royalties
due and enclosed a “Notice to Interest Owners.”® The letter also

9The notice stated:

“The United States Court of Appeals for the District of Columbia Circuit (D.C. Court) issued a decision on August 9,
1983, vacating certain regulations established by the Federal Energy Regulatory Commission in Order No. 93 and
Order No. 93-A. The D.C. Court’s ruling, in effect, provides for a maximum lawful price slightly lower (under 2%]) than
that allowed pursuant to the above-mentioned Orders. Union Oil Company of California (Union) is in the process of
appealing this decision.

“Union accounts to its royalty interest owners and other interest owners on the basis of actual proceeds received hy
Union. Subseq to the i of Orders Nos. 93 and 93-A, some pipeline purchasers made additional pgyment,s in

ontinued
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asserted Union’s position that the notice met the statute’s 2-year
requirement. The Union notice referred to the circuit court ruling and
noted that it would result in a lower maximum lawful price of under
2 percent. Contingent upon the circuit court decision being upheld, it
also asserted Union’s intent to recover ‘‘excess amounts previously
paid to you.” By letter dated December 28, 1983, Union sent a copy of
the notice to MMS, again asserting that it met the 2-year requirement.
By letter dated March 14, 1984, MMS replied that the notice did not
meet the 2-year requirement of the statute ‘“‘as it does not contain the
data requested in paragraph three below.” The third paragraph of the
letter stated in part:

To satisfy the legal hasis for tolling the Section 10 Statute of Limitations your refund
request should contain; (1) an estimate of the amount of refund requested, (2) the basis
for the refund, and (3) the time period involved. This data must be presented in
sufficient detail to allow MMS to substantiate your request.

MMS has responded by arguing that its final order is not a rule as
defined by the APA, and that even if it is, it is an interpretive rule
excepted from notice and comment rulemaking under 5 U.S.C.

§ 553(b)(A) (1982).

In relevant part the APA defines a “‘rule” as “the whole or a part of
an agency statement of general or particular applicability and future
effect designed to implement, interpret, or prescribe law or policy or
describing the organization, procedure, or practice requirements of an
agency * * *.” 5 U.S.C. § 551(4) (1982). Applying this definition, it is
clear that through its notices MMS sought to establish rules governing
refund requests.'®* MMS, however, correctly argues that the APA
makes exceptions from its rulemaking requirements for “‘interpretive
rules.” 5 U.S.C. § 553(b)(B) (1982).1* Traditionally, this exception has
been treated as establishing a distinction between interpretive and
substantive rules. The APA, however, does not define these terms and
courts have made a variety of statements about the differences
between the two types of rules. Of particular concern in judicial
pronouncements has been the issue of whether the rule under review
is binding on the court in the case before it.

(3] In Chrysler Corp. v. Brown, 441 U.S. 281 (1979), Justice Rehnquist
reviewed some of the Supreme Court’s cases on the matter and
outlined the steps under which judicial review proceeds. “In order for a
regulation to have the ‘force and effect of law,” it must have certain

accordance therewith while other pipelines refused to make payments in accordance therewith until such time as a
final non-appealable decision was reached on such issue.

“In the event that the D.C. Court’s decision is upheld and only to the extent that Union is compelled to make a
refund to your pipeline purchaser, Union will recover from you any excess amounts previously paid to you, plus any
interest thereon, which Union is legally required to refund and which is attributable to your interest.”

10 Although MMS asserts as a defense that its final order is not a rule, it offers no analysis or argument in support
of this position. It does quote in a footnote the definition of “order” at 5 U.S.C. § 551(6) (1982).

1 Sec. 553 provides two exceptions for interpretive rules. First, under subsec. (bXA) interpretive rules are excepted
from the requirement to publish notice of proposed rulemaking. Second, under subsec. (d) an exception is provided to
the requirement that publication of a rule occur 30 days prior to its effective date.
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substantive characteristics and be the product of certain procedural
requisites.” Id. at 301. A substantive rule is one “ ‘affecting individual
rights and obligations.” ’ Id. at 302 (quoting Morton v. Ruiz, 415 U.S.
199, 232 (1974)). Because the legislative power of the United States is
vested in Congress, if a rule is substantive, it “must be rooted in a
grant of such power by the Congress and subject to limitations which
that body imposes.” Id. In addition,

the promulgation of these regulations must conform with any procedural requirements
imposed by Congress. Morton v. Ruiz, supra, at 232. For agency discretion is limited not
only by substantive, statutory grants of authority, but also by the procedural
requirements which “assure fairness and mature consideration of rules of general
application.” NLRB v. Wyman-Gordon Co., 394 U.S. 759, 764 (1969). The pertinent
procedural limitations in this case are those found in the APA.

Id. at 303.

[4] The Secretary of the Interior is given full authority to administer
the provisions of OCSLA and to ‘“prescribe such rules and regulations
as may be necessary to carry out such provisions.” 43 U.S.C. § 1334(a)
(1982). MMS has not formally promulgated regulations governing
refunds. See 30 CFR Part 230. Nevertheless, there is no need to
determine whether MMS’ notices constitute such rules and regulations
within the authority of OCSLA or to delve into the complexities of the
differences between substantive and interpretive rules and the
concomitant questions about substantial impact. See generally 2 Davis,
Administrative Law Treatise §§ 7.8 through 7.20 (2d ed. 1979 and
Supp. 1982). If a rule is substantive, it must be promulgated in
accordance with the APA in order to have the ‘“force and effect of
law.” Chrysler Corp. v. Brown, supra. Nothing in the notices issued by
MMS indicates that they were published pursuant to the notice and
comment rulemaking procedures described by 5 U.S.C. § 553 (1982).
Thus, they cannot have the force and effect of law. The same is true if,
on the other hand, the notices are interpretive rules. “It is enough that
such regulations are not properly promulgated as substantive rules,
and therefore not the product of procedures which Congress prescribed
as necessary prerequisites to giving a regulation the binding effect of
law.” Id. at 315.

If the question presented was whether MMS had authority to
determine what information it needed in order to process refund
requests, as in its notice of April 8, 1984, it is unlikely we would have
difficulty concluding that it bas such authority. If the next question
was whether MMS could publish a list of the necessary information in
the Federal Register, we would agree that it can and point out that
such publication may be required by 5 U.S.C. § 552(a) (1982). Similarly,
it would seem apparent that MMS may determine that it does not need
all the information it first thought necessary, modify its list, perhaps
adding different information, and publish a notice, as MMS did in its
notice of August 8, 1984. Whether these decisions are to be termed
administrative matters, procedural determinations, or interpretive
rules is generally of little consequence. They do not have the force and
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effect of law in the sense that suhstantive rights of parties cannot be
affected. An application for a refund need not be approved until
sufficient information has heen supplied, but the rejection of an
application would not prejudice the substantive rights of the applicant
to obtain a refund. It would simply need to submit the information
needed to support its request. Of course, such procedures cannot be
administered in a manner that is otherwise not in accord witb the law,
but such issues are of no concern here.

The gravamen of appellants’ complaints is that MMS has viewed its
notices and the Solicitor’s opinion as having substantive effect on
appellants’ claims to refunds. From the example of Union Oil Co.’s
letter and notice it is clear that MMS views the standards drawn from
the Solicitor’s opinion as substantive requirements governing requests
for refunds even though MMS'’s response failed to state why the
company'’s submission was deemed insufficient. MMS'’s notices are not
a substitute for promulgated regulations; nor can the Solicitor’s
opinion be given such weight. By its notices MMS announced the
manner in which it would review, and has reviewed, requests for
refunds, but neither its notices nor the Solicitor’s opinion can limit the
rights of parties or control review by this Board. See 43 CFR 4.1;
Guardian Federal Savings & Loan Ass'n v. Federal Savings & Loan
Insurance Corp., 589 F.2d 658, 664-65 (D.C. Cir. 1978); Northern
California Power Agency v. Morton, 396 F. Supp. 1187, 1191 (D.D.C.
1975), aff'd, 539 F.2d 243 (D.C. Cir. 1976). To the extent MMS has
sought by the publication of its notices to impose substantive
consequences upon appellants’ claims to refunds, these determinations
must be reexamined by the agency. Because MMS'’s final order did not
address the specific requests raised by appellants, we do not consider
these refund requests to be ripe for review. Since this matter must be
remanded to MMS for further action, upon reconsideration by the
agency and the issuance of specific decisions further appeal to this
Board may be appropriate.

[5] Absent controlling regulations, the only standard which may be
applied is that of the language of section 1339 itself. The Solicitor’s
opinion previously cited is correct in concluding that because section
1339 states a request is to be “filed,” it must be made in writing.
However, there is no language in the statute indicating the form the
writing must take or specifying its substantive contents. The word
“request” does not entail any substantive requirements. If Congress
intended anything in adopting the term from the earlier statute, it is
likely it had in mind overpayments resulting from computational
errors and the use of estimates in making payments, and it assumed
the Department would establish forms and promulgate procedures for
supplying the accounting information necessary to obtain refunds. Cf.
43 CFR 217 (1949 and Supp. 1953). If Congress had wished, it could
have written specific requirements into the statute. Instead, it appears
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to have left the matter to the Department and the only affirmative
requirement indicated by the statute is that some form of written
request is required. Undoubtedly, to be effective a request must in
some manner inform MMS of the subject of the refund rather than
merely stating “I want a refund;” however, the statute does not limit
the form a request may take. While in the normal course of business
notice would likely be given by letter, the statute does not specify a
particular type of document. Thus, in reviewing appellants’ cases,
MMS should consider whether other documents received from lessees
provided notice that the submitting party desired a refund. In addition,
we find that there should be minimum requirements for making
refund requests; future requests arising after the date this opinion
issues should, at a minimum, be written, identify the claimant, the
leases affected, and the reasons a refund is sought.

The notice necessary to meet the 2-year provision of the statute must
be distinguished from the proof necessary to substantiate a request.
MMS has administrative and fiscal responsibilities to assure itself that
a refund is permitted by law and that the applicant is in fact entitled
to a refund. As stated in section 1339, MMS must be satisfied that a
party has made payment “in excess of the amount he was lawfully
required to pay.” Clearly it is lawful to place on a claimant both the
legal and evidentiary burdens of showing entitlement to a refund. It
does not follow, however, that such a burden must be met at the outset
by a request filed to meet the statute’s 2-year limit. A request must
timely notify MMS that a party seeks a refund. In contrast, proof of a
valid claim must be sufficient to allow MMS to meet its responsibility
to satisfy itself that a refund is due. As in the present case, such proof
may ultimately require both resolution of legal issues and submission
and review of detailed records on the payments made on production
from numerous wells.

V1L

The Secretary’s authority to administer the provisions of OCSLA and
to “prescribe such rules and regulations as may be necessary to carry
out such provisions,” 43 U.S.C. § 1334(a) (1982), support the
promulgation of regulations establishing procedures for filing refund
requests. Fundamentally, it may be said, the present cases arise
because MMS had not promulgated rules for filing notices and making
applications for refunds. Nor has it since. Given the absence of any
controlling regulations, it is necessary to specify the manner in which
the parties should proceed upon remand. Because section 1339 states
that requests must be filed “within two years after the making of the
payment,” it was clearly improper for MMS to attempt to prevent
producers from filing refund requests by announcing it would not
accept such requests. Apparently in recoguition of the fact its letter of
November 9, 1983, may have prejudiced producers’ rights, MMS sought
to remedy its error by finding the letter had “tolled” the statute. While
“tolling” was not the proper term to use, because MMS does not deny
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that the producers may obtain refunds for overpayments made on or
after November 9, 1981, we will construe its letter as an
acknowledgement of notice that as a result of the circuit court decision
in Interstate all producers would seek refunds. Accordingly, refunds
may be obtained for overpayments made on or after November 9, 1981,
Producers who believe they filed notice with MMS prior to

November 9, 1983, and are therefore entitled to a refund for
overpayments made prior to November 9, 1981, should submit to MMS
documentation establishing the fact. The producer should also submit
an application showing its entitlement to a refund by providing the
data required by MMS in its published notices. MMS’ determinations
of producers’ applications shall be made by written decisions
appealable through the ordinary appeals process. In the future MMS
should not attempt to foreclose lessees’ attempts to file refund
requests.

MMS’ “final order” also stated that those appealing ‘“‘should include
with their notice of appeal a schedule of the royalty payments made
after December 1, 1978, that they assert would be subject to refunds
but for this decision.” 49 FR 47120 (Nov. 30, 1984). Several appellants
have objected to this language or made requests to be permitted to
later supply additional information because of the limited time for
gathering it within the deadline for filing a notice of appeal. It is
unclear why the statement was included in the final order. The
information described was not necessary to the resolution of the legal
issues presented the Board by MMS’s decision. It would seem beyond
question that appellants paid royalties as required by MMS based on
its calculations using FERC Orders Nos. 93 and 93-A. Nor is it clear
what was meant by ‘“‘a schedule of the royalty payments.” Presumably
this was intended to require more than just a list of the dates
payments were made. In any event, it is not our task to conduct initial
review of such information. After MMS has examined the data and
documentation supplied by producers in support of their refund
requests and has made a decision as to the amount a producer is
entitled to receive, and after MMS appeal procedures have been
followed, then an appeal may be brought to us. At that time we would
review the information to resolve any issues presented to us. Because
the requirement stated in the final order was unnecessary, appellants
are not to be prejudiced by any information supplied or the absence of
such information in presenting their appeals to this Board.

Accordingly, all other arguments of the parties having been
considered, pursuant to the authority delegated to the Board of Land
Appeals by the Secretary of the Interior, 43 CFR 4.1, the decision
appealed from is affirmed in part and reversed in part.

FRANKLIN D. ARNESS
Administrative Judge
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I concur:

WwnM. Puirip HorTON
Chief Administrative Judge

I CONCUR IN THE RESULT:

KATHRYN A. LYNN
Administrative Judge
Alternate Member

APPEAL OF RACO SERVICES, INC.

IBCA-2260 Decided: March 18, 1987
Contract No. CX-5000-6-0017, National Park Service.
Sustained.

Contracts: Generally--Contracts: Construction and Operation:
Contracting Officer--Contracts: Disputes and Remedies: Termination
for Default: Excess Costs--Contracts: Formation and Validity:
Generally--Contracts: Formation and Validity: Bid Award--Contracts:
Performance or Default: Breach

Where the apparent low bidder on a formally advertised paving contract, after receipt of
the Government'’s letter seeking verification of its ability to perform, notifies the
contracting officer that it is unable to undertake the work because it is in failing
financial condition and under threat of bank foreclosure, the contracting officer under
FAR 9.103(b) is on notice that the contractor may not he a responsible bidder and may
not, without checking further, simply let the contract and subsequently attempt to assess
excess procurement costs against the contractor after terminating its contract for
default.

APPEARANCES: R. Dee Hobbs, Esq., Stophel & Stophel,
Chattanooga, Tennessee, for Appellant; Douald M. Spillman, Esq.,
Government Counsel, Atlanta, Georgia.

OPINION BY ADMINISTRATIVE JUDGE PARRETTE
INTERIOR BOARD OF CONTRACT APPEALS

Facts

The facts in this appeal are essentially undisputed. On April 30,
1986, RACO Services, Inc. (RACO/company/appellant), submitted a bid
in connection with an advertisement by the National Park Service
(Government) for bids to reconstruct a parking lot at Point Park,
Lookout Mountain, Chickamauga and Chattanooga National Military
Park, Hamilton County, Tennessee. The procurement was a total small
business set-aside. The bids were opened on May 1, and four were
received. RACO was the apparent low bidder, so on May 16 the
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Contracting Officer (CO) sent the company a pre-award notice seeking
to verify appellant’s ability to perform.

Meanwhile, RACO was encountering financial difficulties. Thus, on
the basis of the statements in the CO’s letter that it was Government
policy to verify the ability of a bidder to perform before letting the
contract, it delayed in responding to the CO’s inquiry. Thereafter, on
June 10, the First National Bank and Trust Co., one of RACO’s
creditors, notified the company that it would be allowed only 90 days
to sell its business or liquidate its assets in order to avoid foreclosure.
On June 15, appellant called the CO to notify the Government that
because of its failing financial condition, it would not be able to
perform and thus did not want to receive the contract.

Even though there were other bidders still outstanding to which the
contract could have been awarded, the CO routinely awarded it to
appellant on June 16, using as his justification the fact that he had by
then received a Dun & Bradstreet report indicating that RACO was a
responsible contractor. When RACO subsequently failed to perform,
the CO terminated the contract for default and assessed the
Government’s excess procurement costs, in the amount of
approximately $3,300 (based on the CO’s decision; however,
Government counsel now claims a $5,000 difference), against appellant.

Discussion

The issue here is essentially one of law. Government counsel
contends that the contract was properly awarded because the
Government was entitled to rely on the Dun & Bradstreet report and
because appellant did not satisfy the requirements of FAR 52.214-7 for
withdrawing its bid. That provision, in particular, requires that any
such withdrawal take place not later than 5 days before the bid
opening.

However, we do not get to the second issue because we do not agree
that the contract was properly awarded.

Government counsel cites FAR 52.214-19(a) to the effect that
contracts are awarded “to the responsible bidder whose bid, conforming
to the solicitation, will be most advantageous to the Government,
considering only price and the price-related factors specified elsewhere
in the solicitation.” (1talics added.) Counsel does not explain, however,
exactly how the purposes of the solicitation or the needs of the agency
will be served when the Government deliberately enters into a contract
with a company that it knows in advance, by express previous
notification, may be unable to perform.

1n our view, appellant’s June 15 telephone call to the CO, which took
place before the contract was let, clearly put the Government on notice
that RACO was claiming to be in dire financial straits. At that point,
the Dun & Bradstreet report was just so much useless paper,
regardless of how accurate it may have been when the information
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upon which it was based was obtained. It was the CO’s responsibility to
investigate and to accurately determine the the facts before it entered
into a contract from which no one was able to benefit.

Lest there be any doubt concerning Government policy in this
regard, FAR 9.103(b) and (c) state in part:

(a) No purchase or award shall be made unless the contracting officer makes an
affirmative determination of responsibility. In the absence of information clearly
indicating that the prospective contractor is responsible, the contracting officer shall
make a determination of nonresponsibility.

* * * * * * *

(¢) The award of a contract te a supplier based on lowest evaluated price alone can be
false economy if there is subsequent default, late deliveries, or other unsatisfactory
performance resulting in additional contractual or administrative costs. {Italics added.]

In our view, what is true of supply contracts is equally true of
contruction or repair contracts. See, e.g., Don Simpson, IBCA-2058,

22 IBCA 140, 93 1.D. 76, 86-2 BCA par. 18,768 (1986), in which, in
connection with a situation where a contractor had erroneously or
through bad judgment submitted what was clearly too low a bid, the
Board noted:

Although it is well-established that an erroneous bid based upon a mistake in judgment
does not entitle the contractor to reformation of its contract [citing case), it is clear that
recission may be granted, at least for some errors in judgment where the Government
has, as in this case, failed in its bid verification responsibilities [citing case]. [Italics
added.]

86-2 BCA at 94,534.

In the case before us, we are satisfied that appellant made it clear to
the CO in advance of the award that it would not be financially able to
perform the contract, regardless of its bid or its previous good financial
reputation. Therefore, the CO had an affirmative duty to ascertain the
accuracy of the allegation and, if it were true, to refrain from entering
into a contract with a bidder that was nonresponsible.

Under the circumstances, where the CO failed to investigate further,
there was a violation of FAR, no meeting of the minds, and the
contract as awarded was a nullity.

Decision

The appeal is sustained. Appellant shall not be required to pay any
excess procurement costs or other resulting costs.

BERNARD V. PARRETTE
Administrative Judge

I coNCUR:

WiLLiam F. McGraw
Administrative Judge
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96 IBLA 216 Decided March 20, 1987

Appeal from a decision of the Lexington Field Office, Office of
Surface Mining Reclamation and Enforcement, not to take

enforcement action in response to a citizen’s complaint. Ten-Day
Notice X-85-81-016-01 TV1.

Motion to dismiss denied; decision vacated; immediate re-inspection
ordered.

1. Surface Mining Control and Reclamation Act of 1977: Citizen
Complaints: Generally--Surface Mining Control and Reclamation Act
of 1977: Inspections: Generally--Surface Mining Control and
Reclamation Act of 1977: Permanent Regulatory Program: Generally
Informal review in accordance with 30 CFR 842.15 of a decision not to inspect or take
enforcement action in response to a citizen’s request for a Federal inspection under

30 CFR 842.12 may be conducted by any neutral person who is not an immediate
supervisor of the inspector whose actions are being reviewed.

2. Surface Mining Control and Reclamation Act of 1977: Cessation
Orders: Generally--Surface Mining Control and Reclamation Act of
1977: Enforcement Procedures: Generally--Surface Mining Control
and Reclamation Act of 1977: Environmental Harm: Generally--
Snrface Mining Control and Reclamation Act of 1977: Inspections: 10-
Day Notice to State--Surface Mining Control and Reclamation Act of
1977: Public Health and Safety: Imminent Danger

If, upon reinspection after a state has failed to take appropriate action in response to a
10-day notice or to show good cause for such failure, OSM determines there is a violation
of the Act, the State program, or any condition of a permit which does not create an
imminent danger to the health or safety of the public, or cause significant, imminent
environmental harm, it shall issue a notice of violation or cessation order. If OSM
determines that any condition or violation exists which creates an imminent danger to
the health or safety of the public, or is causing significant, imminent environmental
harm to land, air, or water resources, it shall immediately order a cessation of operations
or the portion of operations relevant to the condition or violation in accordance with

80 U.S.C. § 1271(aX2) (1982). If OSM finds that the ordered cessation will not completely
abate the imminent danger or the significant, imminent environmental harm, it shall, in
addition to the cessation order, impose affirmative obligations on the operator requiring
him to take whatever steps OSM deems necessary to abate the imminent danger or the
significant environmental harm.

APPEARANCES: Thomas J. FitzGerald, Esq., Frankfort, Kentucky,
and L. Thomas Galloway, Esq., Wasbington, D.C., for appellant;
Anne C. Sanders, Esq., Division of Surface Mining, Office of the
Solicitor, Washington, D.C., for the Office of Surface Mining
Reclamation and Enforcement.
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OPINION BY ADMINISTRATIVE JUDGE IRWIN
INTERIOR BOARD OF LAND APPEALS

I. Factual and Procedural Background

On January 3, 1985, the London (Kentucky) Area Office of the Office
of Surface Mining Reclamation and Enforcement (OSM) received a
citizen’s complaint from Hazel King. It inspected on January 9, 1985,
and found evidence of subsidence occurring on the permanent program
portion of the permit issued to Harlan-Cumberland Coal Co. for an
underground mining operation in Harlan County, Kentucky.! “The
subsidence cracks were fairly large (3 x 5 feet wide) and deep (40 feet)
* * * There is a possibility of someone or something falling into these
cracks at several points along the breakline,” the inspector wrote in
his report.

On January 10, 1985, the London Area Office issued a 10-day notice
(No. 85-81-061-01) to the regional office of the Kentucky Department
for Surface Mining Reclamation and Enforcement (DSMRE) citing a
violation of 405 Kentucky Administrative Regulation (KAR) 18.210.2
The London Area Office granted Kentucky two extensions of time in
which to respond. On February 14, 1985, Kentucky responded that,
because there are at least two other seams that have been mined that
overlie the seam being mined, “DSMRE cannot make a determination
that Harlan Cumberland caused the subsidence.” ‘DSMRE is not going
to take enforcement action at this time,” it said, but would “continue
to gather information.” “If such information indicates that the Harlan
Cumberland [sic] is truly responsible for the subsidence, DSMRE will
take appropriate action,” the response concluded.

On February 19, 1985, the London Area Office asked the OSM
Lexington Field Office to request the OSM Eastern Technical Center
(ETC) (in Pittsburgh) to send a specified person familiar with a
previous subsidence problem in the area to “join with us in making
another field [inspection] and permit analysis for the purposes of
determining Federal enforcement potential.”’? Initially, ETC declined
the Lexington Field Office’s request for technical assistance, saying a
review of the documents forwarded with the request “reveals that the

! The operator’s state permit number is 648-5052.

2 The notice stated:

“You are notified that as a result of ‘a citizen complaint’ (e.g. a federal inspection, citizen information, etc.) the
Secretary has reason to believe that the person descrihed below is in violation of the Act or a permit condition required by
the Act. If the State Regulatory Authority fails within ten days after receipt of this notice to take appropriate action to
cause the violation(s) described herein to be corrected, or to show cause for such failure and transmit notice of your action
to the Secretary through the originating office designated above, then a Federal inspection of the surface coal mining
operation at which the alleged violation(s) is occurring will be conducted and appropriate enforcement action as required
by Section 521(aX1) of the Act will be taken.”

See 30 CFR 842.11(b).

405 KAR 18.210, Subsidence control, provides in part:

“1. General requirements. (1) Underground mining activities shall be planned and conducted so as bo prevent
subsidence from causing material damage to the surface, to the extent technologically and lly feasible, and
80 as to maintain the value and reasonably foreseeable use of surface lands.”

3The London Area Office’s request concluded: “Please make the request immediately as OSM's inspector reports
subsidence cracking (in a populated area) large enough for a person to easily fall into.”
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State’s response is inadequate,” but on May 23, 1985, the ETC
forwarded to the Lexington Field Office a detailed report by its
geologist and an evaluation by the Solicitor’s Office of responsibility for
the subsidence.*

On June 5, 1985, the Director of the OSM Lexington Field Office
wrote the Commissioner of the Kentucky Department stating that,
based on the ETC report, it had found that the large cracks were
caused by Harlan-Cumberland Coal Co.’s current underground
operation and requesting that Kentucky ‘“review the situation again
and advise us by June 14, 1985, of your position.” The Commissioner
initially responded that a report by that date was “probably
unnrealistic [sic].” On August 7 he responded, concluding that the
Department “does not believe there is sufficient evidence to charge
Harlan Cumberland with a violation of the regulations and no
enforcement action will be taken at this time.” The Commissioner also
observed that there was no evidence to indicate the subsidence had
caused “material damage to renewable resource lands.”

The Commissioner’s observation led the Director of the OSM
Lexington Field Office on August 22, 1985, to request prompt
clarification from the Acting Chief of OSM’s Division of Regulation and
Inspection in Washington “with respect to the operator’s obligation to
prevent subsidence not causing material damage to a renewable
resource or affecting structures. * * * We * * * need clarification of

‘The geologist's report stated that the investigation was undertaken to determine “if a large crack reported on the
upper part of the slope above the Harlan Cumbherland coal mine near Closplint, Kentucky is mine related.” It
concludes:

“Conclusions

“1. The crack system identified and observed on the hillside is related to subsidence in the Harlan Cumberland mine
for the following reasons:

. . . . . . .

“d. The fractures are approximately over the barrier rib between tbe East Over Mine and the Harlan Cumborland
Mine (see discussion below).

. . . . . . .
“Explanation of Expression of the Failure
. . . . . . .

“The MSHA insp (verbal niciation [sic]) said that the East Over Mine was closed down for a long period
of time in 1982 due to a strike. When the mine was reopened it was discovered that a large area of the mine just south
of the barrier had collapsed (Map 2). This failure would apply a heavy strain to the overburden, especially to the north
where no mining had taken place.

“When the retreat mining took place in the Harlan Cumberland mine, a strain would have been transmitted to the
overburden to the south of the retreat area as the pillar retreat is to the north. The combined stress of the two
opposing strain systems breaking the overburden is the most likely explanation of the magnitude of the fracture
system. The crack would have developed just from the retreat mining that is taking place, but it would probably have
been smaller and less damaging to the surface.”

The report notes as an *“Additional Comment”: “The Mine Permit Map (Map 1) shows the mining to stop just short
of the houses in the bottom of the valley adjacent to the King property * * *.”

The mine permit map is not included in the record.

By order dated Oct. 9, 1986, the Board directed OSM to provide a copy of the Solicitor’s evaluation of responsibility
for the subsidence as one of several items needed to complete the administrative record. OSM's response, filed Oct. 29,
1986, did not include the document, invoking “the attorney-client priviledge [sic]."” We assume that OSM had
previously provided the decument to the Kentucky DSMRE, since it is relied on in the Aug. 7, 1985, letter of the
Commissioner of the DSMRE to the Director of OSM'’s Kentucky Field Office. It is therefore a public record of the
Department and a matter of which the Board may take official notice. 43 CFR 4.24(b). Invocation of the attorney-client
privilege in these circumstances is inappropriate.
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the types of damage OSM considers as a violation.”5 Apparently there
was no response to this request because on January 10, 1986, the
London Area Office wrote the Lexington Field Office saying the 10-day
notice to Kentucky was still unresolved and suggesting a follow-up
request to Washington.

Washington’s response eventually came in a March 13, 1986,
memorandum from the Director of OSM.® Based on the policy guidance
it contained, the Director of the Kentucky Field Office wrote the
Commissioner of the Kentucky DSMRE on April 3, 1986, stating that
405 KAR 18:210 “applies to material damage to all surface lands
whether or not they involve renewable resources,” and citing several
other regulations as potentially applicable to reclamation of subsidence
damage. “Material damage,” insofar as performance standards were
concerned, should be defined to include “a safety hazard now or in the
future” and “if the economic value of the land has been adversely
affected,” the letter advised, but ‘[iJssuance of a violation may not be
necessary to resolve subsidence impacts if you wish to work with the
operator under the provisions of contemporaneous reclamation
associated with backfilling and grading.” The April 3 letter concluded
by modifying the January 10, 1985, 10-day notice to include these
other regulations and requesting Kentucky DSMRE to “advise us by
April 18 of State action taken.”

The Commissioner of the Kentucky DSMRE responded on May 23,
1986. “We are also concerned with the effects of subsidence when it
causes a safety hazard or material damage,” the Commissioner wrote,
but

the more difficult task is determining whether the underground mining operation caused
the hazard or material damage. Since your Eastern Technical Center has just completed
review of the Harlan Cumberland site on May 19, 1986, we would like the results of
their investigation to assist us in determining the proper course of action in this matter.
Upon receipt of that information from your office, we will re-open our investigation of
the alleged subsidence at Harlan-Cumberland. [7]

5 “The Federal Regulations of 30 CFR 784.20 appear to require the operator to consider only renewable resources
and structures in the permit preparation while 30 CFR 817,121 appears to be more broad in protecting the ‘value and
reasonably foreseeable use of surface lands.’ The Kentucky regulations of 405 KAR 18:210 and 8:040 Section 26 are
similar to OSM’s and contain the same conflict,” the Aug. 22, 1985, memorandum stated.

¢ The Mar. 13 Director's memorandum stated that “subsid d material d to all surface lands, whether
or not they involve renewable resources, must be corrected to the extent technologically and economically feasihle,
pursuant to 30 CFR 817.121(c)."” In view of the speciﬁc situation that prompted the original Aug. 22 request, the
memorandum addressed “three other relevant issues”

“First, OSMRE has not deﬁned matenal damage and it is up to the State regulatory authority in primacy states to
determine whether a glven ident of d constitutes material damage. This deference to the
regulatory authority is found in the preamhle to the 1979 rules (44 FR 15075), and has not been modified through
subsequent rulemakings.

“Second, the mere occurrence of material d due to does not constitute a violation. A violation
subject to enforcement procedures occurs only when there is failure to correct the damage pursuant to 817.121(c) or
failure to obey any order issued under the authority of section 817.121.

“Third, the subsidence must be attributable to underground extraction occurring after eight months from the date of
primacy in order to be subject to the performance standards of 817.121.”

7 This report, listed as item No. 5 in OSM's Oct. 29, 1986, response to the Board (see n.4, supra) but labeled No. 6, is
a “Report of Investigation of Subsidence Complaints Near the Harlan-Cumberland Coal Company Permit Number 648-
5052” involving “seven residences that have incurred various degrees of structural damage in Black Bottom and
Closplint, Harlan County, Kentucky (Figure 1). Other investigations have been conducted in this immediate area and
are detailed in memoranda to W. H. Tipton dated Dec. 2, 1983, Oct. 22, 1984, Mar. 28, 1985 and May 23, 1985.”

Continued

haid
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On May 28, 1986, counsel for Hazel King wrote the Director of the
OSM Lexington Field Office

to respectfully demand that the Office of Surface Mining comply with the = * *
mandatory duty under 30 CFR 843.12(a)2) to take appropriate inspection and
enforcement action against a violation of the federal Act and regulations when the state
has failed, within ten days of receipt of a “Ten Day Notice,” to take action reasonably
calculated to abate the violation. It has been over sixteen months since the
Commonwealth of Kentucky received the ten-day notice regarding this operation. [Italics
in original.]

“Unless appropriate action pursuant to 30 CFR 817.121 is forthcoming
within twenty (20) days, we will appeal this failure to take appropriate
action to the Interior Board of Land Appeals,” the letter concludes. |

On June 4, 1986, the OSM Lexington Field Office wrote the
Commissioner of the Kentucky Department concerning

the original ten-day notice, #85-81-061-01, which has been demonstrated to have resulted
from subsidence. I am requesting that you reevaluate your previous responses regarding
this complaint * * * in light of the options outlined in my letter of April 3, 1986.
Further, I request that your review and response be forwarded no later than June 13,
1986, in order to expedite the resolution of these long-standing ten-day notices.

The OSM Lexington Field Office responded to appellant’s counsel on
July 1, 1986, that Kentucky “has advised us that they are going to
reinvestigate the allegation of subsidence at the Harlan Cumberland
mine permit number 648-5052 * * *. [%] Although we realize there has
been a long delay, we are going to allow them to complete this
investigation prior to deciding on Federal action.” Counsel for Hazel
King replied on July 2, 1986, that this response was “entirely
inadequate” and stated ‘“we will appeal forthwith to the Interior Board
of Land Appeals unless you provide a time certain for the state
response, not to exceed ten (10) days, consistent with 30 CFR
843.12(a)(2) after which your agency will take direct inspection and
enforcement action.”

Stating that no inspection or enforcement action had taken place by
August 18, 1986, and no response to the January 3, 1985, complaint
had been received, counsel for Hazel King filed this appeal seeking

an Order directing the Office of Surface Mining Reclamation and Enforcement,
Kentucky Field Office to conduct a federal inspection and take appropriate enforcement
action pursuant to 30 CFR 842.11(bX1), 842.12 and 843.12(a)(2) or to provide Appellant, as
required by 30 CFR 842.12(d) a written explanation for failure to take inspection and/or
enforcement action. Jurisdiction for this appeal is grounded upon 43 CFR 4.1280 et seq.
and 30 CFR 842.15(d).

Figure 1 is not included in the record so the relationship of the crack discussed in the May 23, 1985, report (see n.4,
supra) and the residences discussed in this report cannot be determined.

The report states that as of May 16, 1986, ‘[Tlhe complaint area has not been undermined,” and that “all of the
complainants’ residences are more than 200 feet outside the calculated extent of potential surface disturbance.”

The report concluded: “*No evidence was found to link the structural damage to buildings in the complaint area to
mine subsidence.”

8 The Board requested a copy of the Kentucky response referred to in the July 1 letter in its Oct. 9, 1986, order. See
n.4, supra. Although OSM's response filed Oct. 29, 1976, lists the response as item No. 6, no copy of it was included in
the documents submitted to the Board.
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On September 10, 1986, the Commissioner of the Kentucky DSMRE
wrote the Director of the Kentucky Field Office:

You will recall that the OSMRE Report by the Eastern Technical Center [dated
May 23, 1985; see n.4, supra] failed to establish that Harlan-Cumberland’s operation
caused the subsidence. The more recent OSM Report [dated May 19, 1986; see n.7, supra)
also fails to make a connection between subsidence and Harlan-Cumberland’s current
operations. Recently, the company has advised that any hazard related to the subsidence
has been eliminated by filling the surface cracks. Our inspectors have also advised that a
“No Trespassing” sign has been posted and fencing has been installed.

In view of the above, and especially the OSM reports, we do not feel that Harlan-
Cumberland’s current operations require enforcement action for causing material
damage to renewable resource lands. °

On October 29, 1986, OSM filed a copy of the following memorandum
from the Chief of the Technical Assistance Division, Eastern Field
Operations, OSM, to the Director of the Kentucky Field Office, dated
October 22, 1986:

In response to your October 15, 1986 request for Technical Assistance, an investigation
of the cause and severity of mine subsidence on and adjacent to the Harlan-Cumberland
Coal Company, Permit No. 648-5052 was conducted by this office. The attached interim
report discusses the analysis and recommendations. A final report, including maps
showing the location of the subsidence cracks relative to the mine workings, and
discussion of potential abatement measures will follow shortly.

In summary, pillar pulling during the retreat phase of mining in the Harlan-
Cumberland Coal Company H-2 Mine has created an extensive system of subsidence
cracks on the hillside south of Black Bottom and west of Closplint, Kentucky. The
extremely large size of these cracks and their proximity to a hillside trail render them
an extreme danger to the health and safety of the general public.

The attached interim report concluded:

The ETC recommends the following steps be taken:

Conducting a survey to more accurately map the location and orientation of the crack
systems;

Immediately contacting all affected surface owners and advising them of the
dangerous conditions on their property;

Clearly posting, fencing, barricading and otherwise marking all open cracks in order to
restrict access by pedestrians and vehicles;

mmediate preparation of a reclamation plan to abate the hazard by filling the cracks
and restoring the hillside to a safe condition. A methed of delivering durable fill
material should be selected which would minimize impacts to the existing terrain and
vegetation. Upon approval by the state regulatory authority, the plan should be
implemented immediately.

No more recent information has been provided for the record.
I1I. The Governing Regulations

Since it was originally adopted in 1979, 30 CFR 842.12 has provided
what “an authorized representative of the Secretary” and “the Office”
must do in response to a citizen’s request for a Federal inspection.®
30 CFR 842.15 originally provided that informal review of decisions
under 842.12 was to be conducted by the “Regional Director.”!®* When

944 FR 15457 (Mar. 13, 1979); 47 FR 35636 (Aug. 16, 1982).
1944 FR 15458 (Mar. 13, 1979). In 30 CFR 700.5, “Office” was defined to mean the "Office of Surface Mining
Recl tion and Enfor t,” “Regional Director” as “a Regional Director of the Office or a Regional Director’s
Continued
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revisions of these regulations were proposed in December 1981, the
preamble noted that all references to “Regional Director” in the then-
existing rules were replaced with references to ‘“Director,” “to conform
to the September 13, 1981, reorganization of OSM, which abolished the
Office’s previous regional structure.”11In 30 CFR 842.15 ‘“Regional
Director” was in fact replaced with “Director or his or her designee.” 2
The preamble to the proposed revisions also noted the addition of
30 CFR 842.15(d) providing that ‘[a]ny determination made under
paragraph (b) [of 30 CFR 842.15] shall contain a right of appeal to the
Office of Hearings and Appeals’!® and described such a determination
as “a ‘Decision of OSM’ within the scope of 43 CFR 4.1281.”4 This
description was included in the rule itself as finally adopted.*’ The
background of this revision was explained in Donald St. Clair,
77 IBLA 283, 294, 90 1.D. 496, 501-02 (1983):

In a settlement agreement in March 1980, concluding the dispute in a District of
Columbia District Court case, Council of the Southern Mountains, Inc. v. Andrus, CA

No. 79-1521, OSM agreed to allow the right of appeal from Director’s decisions in
citizens’ complaint proceedings in accordance with a memorandum issued by the OSM
Director to all Regional Directors on February 4, 1980. That memorandum instituted the
policy of including the right of appeal language in each informal review decision based
on a citizens’ complaint.®

& We are not unmindful that the memorandum referred only to 30 CFR 721,13, the interim program counterpart to
30 CFR 84.215. It is possible, however, to read the memorandum more hroadly, given its multiple usage of “citizen
complaint” without tying those words specifically to section 721.13. Whatever the proper view of that possibility, the
regulatory amendment and the February 1980 memorandum and subsequent court action make manifest the Secre-
ta?"s intent that all decisions on citizens’ complaints be reviewable whether or not they contain the right to appeal
and whether the complaint preceding them arose under Part 721 or Part 842.

Thus, the governing regulations currently provide:

§ 842.12 Requests for Federal inspections.

(a) A person may request a Federal inspection under § 842.11(b) by furnishing to an
authorized representative of the Secretary a signed, written statement (or an oral report
followed by a signed, written statement) giving the authorized representative reason to
believe that a violation, condition or practice referred to in § 842.11(b)(1)(i) exists and
that the State regulatory authority, if any, has been notified, in writing, of the existence
of the violation, condition or practice. The statement shall set forth a phone number and
address where the person can be contacted.

(b) The identity of any person supplying information to the Office relating to a possible
violation or imminent danger or harm shall remain confidential with the Office, if
requested by that person, unless that person elects to accompany the inspector on the
inspection, or unless disclosure is required under the Freedom of Information Act
(5 U.S.C. 552) or other Federal law.

(c) If a Federal inspection is conducted as a result of information provided to the Office
by a person as described in paragraph (a) of this section, the person shall be notified as
far in advance as practicable when the inspection is to occur and shall be allowed to

representative” and “Directer” as the Director of the Office “or the Directer's representative.” 44 FR 15314 (Mar. 13,
1979).

11 46 FR 58464 (Dec. 1, 1981).

12 46 FR 58472 (Dec. 1, 1981); 47 FR 35636 (Aug. 16, 1982).

1346 FR 58472 (Dec. 1, 1981).

1446 FR 58467 (Dec. 1, 1981).

1547 FR 35629, 35636 (Aug. 16, 1982).
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accompany the authorized representative of the Secretary during the inspection. Such
person has a right of entry to, upon and through the coal exploration or surface coal
mining and reclamation operation about which he or she supplied information, but only
if he or she is in the presence of and is under the control, direction and supervision of
the authorized representative while on the mine property. Such right of entry does not
include a right to enter buildings without consent of the person in control of the building
or without a search warrant.

(d) Within ten days of the Federal inspection, or, if there is no Federal inspection,
within 15 days of receipt of the person’s written statement, the Office shall send the
person the following.

() If a Federal inspection was made, a description of the enforcement action taken,
which may consist of copies of the Federal inspection report and all notices of violation
and cessation orders issued as a result of the inspection, or an explanation of why no
enforcement action was taken;

(2) If no Federal inspection was conducted, an explanation of the reason why; and

(3) An explanation of the person’s right, if any, te informal review of the action or
inaction of the Office under § 842.15.

(e) The Office shall give copies of all inaterials in paragraphs (dX1) and (dX2) of this
section within the time limits specified in those paragraphs to the person alleged to be in
violation, except that the name of the person supplying information shall be removed
unless disclosure of his or her identity is perinitted under paragraph (b) of this section.

* * * * * * *

§ 842.15 Review of decision not to inspect or enforce.

(a) Any person who is or 1nay be adversely affected by a coal exploration or surface
coal mining and reclamation operation may ask the Director or his or her designee to
review informally an authorized representative’s decision not to inspect or take
appropriate enforcement action with respect to any violation alleged by that person in a
request for Federal inspection under § 842.12. The request for review shall be in writing
and include a statement of how the person is or may be adversely affected and why the
decision merits review.

(b) The Director or his or her designee shall conduct the review and inform the person,
in writing, of the results of the review within 30 days of his or her receipt of the request.
The person alleged to be in violation shall also be given a copy of the results of the
review, except that the name of the person who is or may be adversely affected shall not
be disclosed unless confidentiality has been waived or disclosure is required under the
Freedom of Information Act or other Federal law.

(c) Informal review under this section shall not affect any right to formal review under
section 525 of the Act or to a citizen’s suit under section 520 of the Act.

(d) Any determination made under paragraph (b) of this section shall constitute a
decision of OSM within the meaning of 43 CFR 4.1281 and shall contain a right of
appeal to the Office of Hearings and Appeals in accordance with 43 CFR Part 4.

I11. OSM'’s Motion to Dismiss

On September 16, 1986, OSM filed a motion to dismiss this appeal for
lack of jurisdiction. “Appellant filed a citizen’s complaint with the
Secretary’s authorized representative, W. Hord Tipton, Director of the
Lexington Field Office * * * for [OSM],” OSM asserts. Tipton’s July 1,
1986, letter was “an explanation of why no enforcement action was
taken” in accordance with 30 CFR 842.12(d)(1), OSM argues. Its motion
continues:

Once this decision is made by the authorized representative of the Secretary, the person
who made the request under Section 842.12 may “. . . ask the Director . . . to review
informally [the] authorized representative’s decision not te take appropriate enforcement

action.” 30 CFR 842.15(a). The Director then has thirty days from the receipt of a
request for informal review under 30 C.F.R. 842.15 to render a review decision, in
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writing, regarding his authorized representative’s decision not to take enforcement
action. 30 CFR 842.15(b). The decision of the Director under 30 CFR 842.15(b)
“constitute[s] a decision of OSM within the meaning of 43 CFR § 4.1281 and shall
contain a right of appeal to the Office of Hearings and Appeals. . . .” (30 CFR
842.15(d)).[*¢]

Appellant responds that its complaint was filed with the London
Area Office of OSM and that its May 1986 letter te the Lexington Field
Office was a request for review of the failure of the London Area Office
to provide an explanation of why no enforcement action was taken, as
required by 30 CFR 842.12(d). Appellant points out that 30 CFR
842.15(a) and (b) provide for information review by “the Director or his
or her designee,” and argues that the Director of the Kentucky Field
Office is that desiguee and a “delegate” of the Director under 43 CFR
4.1281. (Italics in original.) Appellant argues that 30 CFR 842.15(a)
requires only one level of informal review prior to invoking the Board’s
jurisdiction and that appellant “has properly exhausted the informal
review procedures of 30 CFR 842.15.”'7

OSM replies that the argument that the “field decision” by the
Director of the Lexington Field Office is a review by tbe Director’s
designee is “untenable” and that a

reading of the plain language of Section 517(hX1) of the Act in conjunction with [30 CFR]
842.12 and 842.15 * * * clearly indicates that Mr. Tipton’s decision must be appealed to
the Director under 30 CFR 842.15, and that the Director or his designee at that level
must rule on the field decision before Appellant’s case is ripe for appeal to the Board. [1€]
[1talics in original.]

In order to ascertain how OSM carries out its functions under these
regulations, the Board, by order dated October 9, 1986, directed it to
provide “an elaboration of the responsibilities of Field Offices and Area
Offices outlined in 116 DM 5.1 * * * and the activities each kind of
office actually performs in implementing these responsibilities.” OSM
responded that Area Offices

are managed hy Area Managers who are under the direct supervision and direction of
the Field Office Director. Each Area Office is respensihle for a specific geographic area
within its Field Office’s jurisdiction. The Area Office conducts field inspections of coal
mines and mining activities under approved oversight pelicies and procedures. The Area
Office processes citizen complaint’s [sic] and Congressional inquiries through State
regulatory authority and monitors them to conclusion or takes Federal action in the
absence of the State's satisfactory resolution; provides technical assistance to the State
on regulatory issues; directs field investigations of abandoned mine lands emergencies
and renders determinations of eligibility for OSMRE action or makes appropriate
referral to State authorities for consideration in grants. The Area Ofice [sic] also directs

16 Motion to Dismiss Appeal at 2.

17 Respense to Motion to Dismiss at 1, 4.

18 Appellees’ Reply Brief at 2-8. Sec. 517(hX1) of the Act, 30 U.S.C. § 1267(hX1) (1982), provides:

“Any person who is or may be adversely affected hy a surface mining operation may notify the Secretary or any
representative of the Secretary responsible for conducting the inspection, in writing, of any violation of this Chapter
which he has reason to believe exists at the surface mining site. The Secretary shall, by regulation, establish
procedures for informal review of any refusal by a representative of the Secretary to issue a citation with respect to
any such alleged violation. The Secretary shall furnish such persons requesting the review a written statement of the
reasons for the Secretary’s final disposition of the case.”
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inspections and/or investigations for special studies into problem areas as defined by
OSMRE and/or the Field Office Director. [!9]

Field offices are the next level of OSM and are responsible for one or
more states (and, in the West, certain Indian tribes). OSM states that

[e]lach Field Office is headed by a Director who reports to the Assistant Director, Eastern
Field Operations. The Director is responsible for administering OSMRE activities for the
specific geographic areas under his area’s supervision. The Field Offices administer the
OSMRE reclamation and enforcement program established by the Surface Mining Act
and as promulgatod in State and Federal regulation. The Field Office reviews and
monitors State permanent regulatory, abandoned mine land, and grant programs;
recommends and approves grant actions, recommends to the Assistant Director the
formulation and/or changes to policy and other OSMRE matters. The Field Offices also
investigate abandoned mine lands emergency projects and recommend corrective action
to the appropriate technical center or State regulatory authority. The Field Office
monitors and directs the Area Offices in the performance of their duties; interacts with
the Department’s solicitor’s [sic]; assures assistance to the State for all reclamation and
enforcement issues as may be required; and develops annual evaluation reports of the
States’ performance under the permanent program for Congress. [*9]

As indicated, field office directors report to an Assistant Director for
Field Operations, who is “responsible for the day-to-day management
and policy direction of the * * * Field Offices * * * [and] provides
overall programmatic, technical, and administrative support to” those
offices.!

The Assistant Directors for Field Operations report in turn to the
Deputy Director, Operations and Technical Services, who, among other
responsibilities, “provides policy, procedures and guidance for * * *
inspection and enforcement programs,” and who is also responsible
“through [the] Assistant Director * * * for overall management of
* * * Field Offices.” 22

At the head of OSM is the Director, who, “as chief executive for the
Office, provides the leadership and direction of OSMRE activities * * *
[and] formulates OSMRE policy within limits delegated by the
Secretary.” 2

A survey of the Board’s opinions and pending appeals from informal
review of decisions by OSM in response to requests for inspection
indicates that OSM practice under the regulations varies. Sometimes,
as in this case, the informal review is conducted by a field office (see
Fred D. Zerfoss, 81 IBLA 14 (1984); Tommy Carpenter, 88 IBLA 286,
92 1.D. 383 (1985)), sometimes by the Director (see Dennis Zaccagnini,
96 IBLA 97 (1987), Samuel M. Mullinax, 92 IBLA 52 (1987); Donald
St. Clair, supra)), and sometimes by an Assistant Director for Field
Operations (see Paul Beers, IBLA 87-283).%

19 Appellees’ Reply Brief at 5-6.

2 Id. at 4-5.

21116 DM 4.3.

22116 DM 4.1.

2116 DM 2.2.

24 The Assistant Director’'s Jan. 26, 1987, decision in Paul Beers begins: ‘'Jed Christensen, Director of the Office of
Surface Mining Reclamation and Enforcement (OSMRE) has asked me to respond to your January 13, 1987, request
for an informal review of an alleged failure to conduct a Federal inspection.”
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In this case it is apparent that neither OSM nor appellant complied
fully with the procedures set forth in 30 CFR 842.12 and 842.15. The
record does not contain appellant’s “signed, written statement
[following her oral report] giving the authorized representative reason
to believe that a violation, condition or practice referred to in
§ 842.11(b)(1){) exists and that the State regulatory authority, if any,
has been notified, in writing, of the existence of violation, condition or
practice,” as required by 30 CFR 842.12(a). The London Area Office to
which tbe request for inspection was made did not send appellant “a
description of the enforcement action taken * * * or an explanation of
why no enforcement action was taken” within 10 days of its January 9
inspection--or within 10 days of the response to its 10-day notice which
it received on February 15 from the Kentucky DSMRE-or an
explanation of appellant’s right to informal review under 842.15, as
required by 30 CFR 842.12(d). Nor, contrary to its assertion that its
May 28, 1986, “letter clearly constituted a request for informal
review,” did appellant ask the Director or his desiguee to review
informally the inaction of the London Area Office or include a
“statement of how the person is or may be adversely affected and why
the decision merits review,” as required by 842.15(a).?* Nor, finally, did
the July 1, 1986, letter from the Director of the Kentucky Field Office
to appellant’s counsel contain a right of appeal to the Office of
Hearings and Appeals, as required by 842.15(d).

[1] Nevertheless, we do not believe OSM’s motion to dismiss is
warranted, either for these defects?® or for the reasons OSM offers in
support of it. The Congress intended section 517(h), 30 U.S.C. § 1267(h)
(1982), “to provide a speedy, efficient means for citizens who are or
may be affectod by a surface mining operation to obtain review of a
failure to issue a notice or order or to conduct an adequate and
complete inspection.” 2’ “This provision could be very useful in avoiding
litigation,” it observed.2® As noted in Donald St. Clair, supra, the
Department’s actions indicate an intent that all decisions on citizens’
complaints be reviewable. When the regulations were revised in 1982,
no change was made to restrict the definition of Director in 30 CFR
700.5, nor was any limitation on who could be his or her desiguee
under 30 CFR 842.15 suggested in the preamble to either tbe proposed
or final revisions of the regulation.

The language of the regulations authorizes “an authorized
representative of the Secretary” of “the Office” to respond in

25 Response to Motion to Dismiss at 3. As for adverse effect, OSM's May 23, 1985, report refers to meeting
“Ms. Hazel King at her home near the site [of the crack]” and states that the mining stops “just short of the houses in
the bottom of the valley adjacent to the King property.”

26 The failure to specify a right to appeal in an informal review decision does not deprive the Board of jurisdiction.
Donald St. Clair, supra at 294, 90 1D. at 501-02. Appellant’s May 28, 1986, letter did make clear why it believed
action by OSM was required. In the absence of any decision in accordance with 842.12(d), such a statement is
sufficient.

278, Rep. No. 128, 95th Cong., 1st Sess. 86 (1977).

®rd
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accordance with 30 CFR 842.12 to a citizen’s request for an inspection,
without specifying any level of OSM. The language also authorizes
either “the Director or his or her designee” to “review informally an
authorized representative’s decision not to inspect or take appropriate
enforcement action” and to “conduct the review and inform the person,
in writing, of the results of the review” in accordance with 30 CFR
842.15(a) and (b), again without specifying any level for either the
“authorized representative” or the “designee.” In sum, the regulations
authorize decisions by any authorized representative and informal
review by the Director or any designee.

Considering the history and language of the regulations and the
organization and functions of OSM, we do not believe informal review
under 842.15 must be conducted by ‘‘the Director or his designee at
that level,” as OSM suggests. Indeed, given the structure of OSM, it is
unclear who a ‘‘desiguee at that level” could be. One instance of
informal review is adequate before an appeal to the Board under
43 CFR 4.1281 for the “Secretary’s final disposition,” as provided in
30 U.S.C. § 1267(h)1) (1982). Who may conduct that informal review
depends--as it does under OSM’s current practice under the
regulations-on what authorized representative makes the decision
under 842.12 and whether the Director has specifically designated
anyone to conduct it. In the absence of a specific designation, it may be
conducted by an “neutral person” who is “an immediate suprevisor of
the inspector whose actions are being reviewed.””?®* We see no need for
it to be OSM’s chief executive or other policymaking person. OSM’s
motion to dismiss is therefore denied.

IV. Relief

[2] As of October 22, 1986, OSM reported that the “extremely large
size of these cracks and their proximity to a hillside trail render them
an extreme danger to the health and safety of the general public.” The
interim report of the October 16 1986, investigation stated “[t]hese
cracks average 4 to 6 feet in width and the * * * deepest portion of the
crack was estimated * * * to be in excess of 200 feet.” This description
and the recommendations that the cracks be fenced and that a
reclamation plan to abate the hazard by filling the cracks and
restoring the hillside to a safe condition be prepared immediately and
implemented immediately upon approval by the State regulatory
authority contradict the reasons offered by the Commissioner of the
Kentucky DSMRE in his September 10, 1986, letter for not requiring
enforcement action.

Based on the record before us, we find that Kentucky has failed to
take appropriate action in response to the January 10, 1985, 10-day
notice from OSM or to show good cause for such failure. 30 U.S.C.

§ 1271(a)1); 30 CFR 843.12(a)(2). If OSM determines that there is a
violation of the Act, the State program, or any condition of a permit

*Id.
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which does not create an imminent danger to the health or safety of
the public, or cause significant, imminent environmental harms, it
shall immediately issue a notice of violation or cessation order, as
appropriate. 30 CFR 843.12(a); see Peabody Coal Co. v. OSM, 95 1BLA
204, 210-11, 94 1.D. 12, 16 (1987); Bannock Coal Co. v. OSM, 93 1BLA
225, 234-35 (1986); Turner Brothers, Inc. v. OSM, 92 IBLA 320, 325
(1986).

If it determines that any condition or violation exists which creates
an imminent danger to the health or safety of the public, or is causing
significant, imminent environmental harm to land, air, or water
resources, OSM shall immediately order a cessation of operations or
the portion thereof relevant to the condition. 30 U.S.C. § 1271(a)2)
(1982); 30 CFR 843.11(a)(1); Mid-Mountain Mining, Inc. v. OSM,

92 IBLA 4, 6 (1986). A condition or violation is an imminent danger to
the health or safety of the public if it creates the possibility of
substantial injury that a rational person, cognizant of the danger
involved, would choose to avoid. 30 U.S.C. § 1291(8) (1982); Carbon Fuel
Co., 3 1BSMA 207, 212, 88 1.D. 660, 662 (1981). If OSM finds that the
ordered cessation will not completely abate the imminent danger to
health or safety of the public or the significant imminent
environmental harm, it shall, in addition to the cessation order, impose
affirmative obligations on the operator requiring him to take whatever
steps OSM deems necessary to abate the imminent danger or the
significant environmental harm. 30 U.S.C. § 1271(a}2) (1982); 30 CFR
843.11(a)3).

Therefore, in accordance with the authority delegated to the Board
of Land Appeals by the Secretary of the Interior, 43 CFR 4.1, OSM’s
motion to dismiss is denied; the July 1, 1986, decision of the Kentucky
Field Office is vacated; and the matter is remanded to OSM for action
consistent with the instructions above.

WiLL A. IRwIN
Administrative Judge

WE CONCUR:

JAMESs L. BURSK1
Administrative Judge

WwM. PHiLip HORTON
Chief Administrative Judge

APPEAL OF DEVIL'’S LAKE SIOUX TRIBE

IBCA-1953 Decided: March 25, 1987
Contract No. AOOC14201568, Bureau of Indian Affairs.
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Sustained.

1. Contracts: Indian Self-Determiuation and Education Assistance
Act: Generally--Contracts: Indian Self-Determination and Education
Assistance Act: Governing Law--Contracts: Indian Self-Determination
and Education Assistance Act: Modification of Contracts--Contracts:
Indian Self-Determination and Education Assistance Act:
Regulations--Indians: Indian Self-Determination and Education
Assistance Act: Generally

An Indian tribe dealing with the Government under the Indian Self-Determination and
Education Assistance Act is not required to be, or to become, expert in the Bureau of
Indian Affairs’ complex budgetary scheme. It is BIA’s responsibility to see that its
administrative requirements are satisfied, and it cannot properly shift that responsibility
to the Indian contractor.

2. Contracts: Indian Self-Determination and Education Assistance
Act: Contracting Officer--Contracts: Indian Self-Determination and
Education Assistance Act: Generally--Contracts: Indian Self-
Determination and Education Assistance Act: Governing Law--
Contracts: Indian Self-Determination and Education Assistance Act:
Modification of Contracts--Indians: Indian Self-Determination and
Education Assistance Act: Generally

BIA regulations implementing the Indian Self-Determination and Education Assistance
Act provide that proposed contract modifications by an Indian contractor are to be
submitted to the contracting officer for approval. If he approves them, the contractor is
entitled to rely on that approval, even if BIA later decides that the approval was
improper, provided the approval was not clearly contrary to law.

3. Contracts: Indian Self-Determination and Education Assistance
Act: Burden of Proof--Contracts: Indian Self-Determination and
Education Assistance Act: Contracting Officer--Contracts: Indian
Self-Determination and Education Assistance Act: Generally--
Contracts: Indian Self-Determination and Education Assistance Act:
Governing Law--Contracts: Indian Self-Determination and Education
Assistance Act: Modification of Contracts--Indians: Indian Self-
Determination and Education Assistance Act: Generally

Arguments by the Government that a contract modification under the Indian Self-
Detormination and Education Assistance Act was invalid because it was contrary to
regulations and because the contractor knew or should have known that it was improper
are without merit where the regulations themselves are unclear and where BIA’s own
contracting officer failed to recognize the impropriety, if any, of the modification. The
burden of proving illegality was on the Government.

APPEARANCES: Carl R. McKay, Tribal Chairman, Devil’s Lake
Sioux Tribe, Fort Totten, North Dakota, for Appellants; Jean W.
Sutton, Esq., Department Counsel, Twin Cities, Minnesota, for tbe
Government.
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OPINION BY ADMINISTRATIVE JUDGE PARRETTE
INTERIOR BOARD OF CONTRACT APPEALS

This is an appeal by an Indian Tribe acting as a Federal contractor
under Title I of the Indian Self-Determination and Education
Assistance Act of 1975 (P.L. 93-638, 88 Stat. 2203, Jan. 4, 1975),
codified in relevant part at 25 U.S.C. § 450f to 450n (638/the Act).
Under 41 CFR 14H-70.003 (1984), 638 contracts are not subject to
general Government procurement regulations. The Department’s
procurement regulations also do not apply to 638 contracts except as
specifically made applicable under Part 14H-70, which governs such
contracts. Moreover, 638 contracts have been held not to be subject to
the Contract Disputes Act of 1978 (41 U.S.C. § 601) (CDA). See Busby
School of the Northern Cheyenne Tribe, 8 Cl. Ct. 596 (1985). Other
Department regulatory provisions applicable to 638 contracts are set
forth in 25 CFR, Part 271, particularly Subparts D and E. Decisions
rendered by the Board in 638 cases have precedential effect only under
the Act, and not with respect to CDA cases.

Disputes arising under 638 contracts awarded by the Bureau of
Indian Affairs (BIA) are governed by a disputes clause placed in the
contract in accordance with 41 CFR 14H-70.618, which generally
provides for appeals to be taken to the Secretary or his duly authorized
representative. Pursuant to a delegation of authority from the
Secretary, published as FR Doc. 54-10452 in the Federal Register,

Dec. 30, 1954, at 19 FR 9428, such appeals are decided by this Board.
(See also 211 DM 13.4, rev. Feb. 21, 1986, and DM Release No. 2122,
Oct. 20, 1978.) In some 638 contract disputes, however, such as here,
the contracting officer (CO) notifies the contractor to appeal directly to
the Board if it is dissatisfied with the BIA decision.

Not all 638 contract disputes are decided by this Board. If the
dispute involves a contract modification that the contractor seeks to
have inserted in its contract under 25 CFR 271, Subpart E, for
example, and the CO does not agree, the contractor’s recourse is an
appeal to the Assistant Secretary-Indian Affairs pursuant to 25 CFR
271.81 and 271.82. The same is true of disputes under 25 CFR 271,
Subpart F. However, if the Assistant Secretary, for any reason, does
not promptly decide the appeal, then under 25 CFR 2.19 it might go to
the Interior Board of Indian Appeals, the tribunal which would have
had jurisdiction under 25 CFR 471.83 and 471.84 (1979) before BIA
changed its regulations in 1980 (45 FR 13451, Feb. 29, 1980). The Board
of Contract Appeals has no role in such disputes.

The appeal in this case, relating to a contract change approved by
the CO, was timely filed with the Board by the Chairman of the Devil’s
Lake Sioux Tribe (Tribe/contractor/appellant) from an undated
negative decision of the CO transmitted to the Tribe by the Director of
the Aberdeen Area Office of the BIA in a letter dated February 14,
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1985. The CO’s decision denied a line item for $7,500 claimed by the
Tribe for administrative costs under a FY-1984 cost-reimbursable
Tribal Work Experience Program contract (Contract No. AOOC
14201568). The costs were previously approved by the CO as part of
contract modifications Nos. 4 and 5, dated July 25, 1984, and
September 17, 1984, respectively. For the reasons stated below, the
Board sustains the contractor’s appeal.

Facts

Because of the importance of this case as one of first impression on
the question involved, we reprint in full the decision of the CO, which
states the facts upon which BIA relies. The appellant does not take
issue with the Government’s statement of facts, and we adopt it for the
purposes of this decision.

Brief Statement of Contractor’s Claim

1. The Contracter, by letter of December 10, 1984 (Exhibit 1), transmitted a letter to the
Bureau of Indian Affairs, in which they expressed opposition te realignment of $7,500
against FY-1984 Contract No. AOOC14201568 Tribal Work Experience Program,
“Administrative Expense/Pass Through” budget line item.

Findings of Fact

2. The Contracting Officer, having considered the correspondence, Contract Documents,
Specifications and other material, pertaining to the claim made by the Contractor,
makes the following findings of fact.

1. The contract and its requirements
A. The contract

3. Contract No. AOOC14201568 - Tribal Work Experience Program, FY-1984, was entered
into on November 1, 1983 on Standard Form 26 (July edition, Federal Procurement
Regnlations & (41 CFR) 1-16.101 in the amount of $83,709.95 (Exhibit 2), with the Devils
Lake Sioux Tribe, Fort Totten, North Dakota, hereinafter referred to as the Contractor,
and the United States Government, represented by the Area Property and Supply
Officer who signed the contract, hereinafter referred to as the Contracting Officer. The
Tribal Work Experience Program provides the Indian people the opportunity to
participate in community work projects designed by the Tribe, and benefiting the
community in general. The participants receive a incentive allowance over and above
what is normally allowed under general assistance.

B. Contract and amendments

4. Original Contract No. AOOC14201568 - Tribal Work Experience Program, FY-1984,
awarded on November 1, 1983 in the amount of $83,709.95, with a breakdown of costs as
follows:

a. FY-1984 direct cost @ 75% of budget allotment:

EA05-01-3215-2262-25T $56,105.00
EA05-01-3215-2262-CAT-25T 6,000.00
EA05-01-3215-2261-25T 20,152.00

b. FY-1984 indirect cost applied @ 70% of 10.3% tomporary rate:
EA05-01-3215-2664-25T 1,452.94

c. Total contract amount $83,709.95
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5. Modification No. 1, completed on January 23, 1984, transferred FY-1983 direct cost
savings-carryover from Contract No. AOOC14201172 - TWEP, into FY-1984 Contract No.
A0O0C14201568 - TWEP. Modification No. 1 also added FY-1984 negotiated indirect cost
agreement and rate of 12.6%, with a breakdown of costs as follows:

a. FY-1984 direct cost @ 75% of budget allotment:

EA05-01-3215-2262-25T $56,105.00
EA05-01-3215-2262-CAT-25T 6,000.00
EA05-01-3215-2261-25T 20,152.00

b. FY-1984 indirect cost @ T0% of 12.6% negotiated rate:
EA05-01-3215-2664-25T 1,915.31

c. FY-1983 Direct Cost Savings:
DA05-01-3215-2262-CAT-25T 1,563.64

d. Total Contract Amount $85,773.95

6. Modification No. 2, completed on July 18, 1984, corrected Modification No. 1 by
transferring FY-1983 Direct Cost Savings in the amount of $1,563.64 back to Contract
No. AO0OC14201172 and reduced FY-1984 Indirect Cost by $137.91. Breakdown of costs as
follows:

a. FY-1984 Direct Cost @ 75% of budget allotment:

EA05-01-3215-2261-25T $56,105.00
EA05-01-3215-2262-25T 6,000.00
EA05-01-3215-2262-CAT-25T 20,152.00

b. FY-1984 Indirect Cost @ 70% of 12.6% Negotiated Rate:
EA05-01-3215-2664-25T $1,777.40

¢. FY-1983 Direct Cost Savings 0.00

d. Total Contract Amount $84,034.40

1. $1,563.64 identified by Program as grant funds, therefore, the funds could not be
carried over as savings. The result was to transfer $1,563.64 back to FY-1983 Contract
No. AOOC14201172.

7. Modification No. 3, completed on July 20, 1984, increased FY-1984 Direct Cost and
increased FY-1984 Indirect Cost with a breakdown as follows:

a. FY-1984 Direct Cost:

EA05-01-3215-2261-25T $66,073.00
EA05-01-3215-2262-25T 7,000.00
EA05-01-3215-2262-CAT-25T 20,152,00

b. FY-1984 Indirect Cost @ 95% of 12.6 Negotiated Rate:
EA05-01-3215-2664-25T 2,412.19

¢. Total Contract amount $95,637.19

8. Modification No. 4, completed on July 25, 1984 added four (4) new budget line items at
the request of the contractor, they were: 1. Office Rent, 2. Telephone, 3. Copy/Postage,
and 4. Administrative Expense/Pass through. The Modification request submitted by the
contractor came directly to the Contracting Office and was processed as requested
without consultation from Area Office Branch of Social Services, with a breakdown of
costs as follows:

a. FY-1984 Direct Cost @ 100% Tentative Allocation:
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EA05-01-3215-2261-25T $66,073.00
EA05-01-3215-2262-25T 7,000.00
EA05-01-3215-2262-CAT-25T 29,927.00

b. FY-1984 Indirect Cost @ 95% of 12.6% Negotiated Rate:
EA05-01-3215-2664-25T 3,582.26

c¢. Total Contract amount $106,582.26

9. Branch of Social Services, Aberdeen Area Office, on August 1, 1984 (Exhibit 3)
questioned the appropriateness of “Administrative Expense/Pass through” budget line
item added in Modification No. 4 under Direct Cost.

10. U.S. Government Memorandum dated August 3, 1984 from Contracting Officer
(Exhibit 4) to Superintendent, Fort Totten Agency, requested the C.O.R. to have the
Contractor prepare and submit specific programmatical narrative justification for budget
line items added in Modification No. 4.

11. Modification No. 5, completed on September 17, 1984 increased FY-1984 Indirect Cost
to 96% funding level and decreased un-used FY-1984 Direct Cost, with a breakdown as
follows:

a. FY-1984 Direct Cost:

EA05-01-3215-2261-25T $62,073.00
EA05-01-3215-2262-25T 8,000.00
EA05-01-3215-2262-CAT-25T 29,427.00

b. FY-1984 Indirect Cost @ 96% of 12.6% Negotiated Rate:
EA05-01-3215-2664-25T 3,559.49

¢. Total Contract amount $103,059.49

12. Letter from Contractor, dated September 25, 1984 (Exhibit 5) addressed
programmatical narrative justification requested in U.S. Government memorandum
dated August 3, 1984.

13. U.S. Government Memorandum, dated Qctober 31, 1984 (Exhibit 6) from Assistant
Area Director, Indian Program to the Contracting Officer, made reference to
Contractor’s letter dated September 25, 1984 with no objection to leaving the following
in modification No. 4: 1. Office Rent/Utilities @ $1,152.00. 2. Telephone @ $600.00.

3. Copy/Postage @ $150.00. However, the adding of $7,500.00 to the contract
administrative expense from welfare grant funds (8215-2262) was determined to be
unacceptable in keeping with Central Office directive of May 18, 1983, and advised that
$7,500.00 in Modification No. 4 was unallowable and be withdrawn.

14. U.S. Government Memorandum from Area Director dated November 30, 1984
(Exhibit 7) to superintendent, Fort Totten Agency, made reference to Contractor’s letter
of September 25, 1984 and determined “administrative expense/pass through” budget
line item to be disallowed in accordance with Central Office Directive of May 18, 1983,
and directed to contractor to submit a modification request to delete “administrative
expense/pass through” line item from the budget and submit a revised budget to be
modified into the contract.

C. Contract Provisions

15. The provision of the contract on which the contractor bases his claim are contained
in Part 300, General Provisions, Paragraph 300.14 - Disputes which in part states: “any
dispute concerning a question of fact under this contract which is not disposed of by
agreement shall be decided by the Contracting Officer who shall reduce his decision in
writing and mail or otherwise furnish a copy thereof to tbe Contractor.”

D. Specific Findings
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16. Central Office Memorandum of May 18, 1983 (Exhibit 8) signed by John Fritz, Deputy
Assistant Secretary - Indian Affairs advised our office of the shortfall in contract
support funds (Indirect Cost) and allowed tribes to supplement the contract support
funds with other surplus program funds. Programs that could not use other surplus
program funds to make up the shortfall of Contract Support Funds were: Social Service
Grants, Employment Assistance Grants and other Federal Assistance Grants.

17. Contract Support Funds were included in the original contract at a temporary rate of
10.3% effective October 1, 1983, (10.3% applied against administrative portion only,
2262-CAT).

18. Modification No. 1, completed on January 23, 1984, changed the temporary rate of
10.3% to a fixed carry-forward rate of 12.6% for the period October 1, 1983 to
September 30, 1984, (12.6% applied against administrative portion only, 2262-CAT).

19. Contractor’s claim is based on fact that the Bureau approved Modification No. 4,
allowing contractor to supplement shortfall of Contract Support funds (Indirect Cost)
with Social Service Grant funds.

E. Decision

20. Based upon the findings of fact, above, it is determined that the contractor is
responsible for expenditure of funds under the contract and that the contractor be made
aware of any changes in regulation which restricts the contractor on how he can expend
the funds. It is also determined that the Government errored in allowing the approval of
Modification No. 4. Further, we find that the Contractor, on May 8, 1984 was issued a
copy of Central Office memorandum dated May 18, 1983 prior to the initial request of
Modification No. 4. Therefore, since the regulations set forth in Memorandum of

May 18, 1983 prohibits the use of welfare funds to supplement Contract Support
(Indirect Cost) funds, we find that the contractor must realign or correct the costs in the
amount of $7,500.00 to Contract No. AOOC14201538.

Arguments by the Tribe

The objection of the Tribe to BIA’s proposed disallowance, which led
to the CO’s formal decision, was stated in a letter to the Area Director
from the Tribal Chairman as follows:

I have reviewed all the correspondence regarding modification No. 4 to the TWEP
contract with the Tribal Comptroller. We are both in agreement that modification no. 4
was approved by the Contracting Officer, therefore we should not be required to realign
the $7,500.00 as prescribed in the letter from Wilson Barber, Jr. of November 30, 1984.

Furthermore, we have spent the entire $7,500.00 as per our last 1034 submitted to the
Bureau'’s financial office.

If you have any questions, please contact me.

After the CO’s adverse decision, the Tribe appealed to the Board
alleging the following:

The Devils Lake Sioux Tribe, in good faith, submitted a Modification #4, (Exhibit 4)
on Contract AOOC14201568, Tribal Work Experience Program to the Bureau of Indian
Affairs, Aberdeen Area Office, Aberdeen, South Dakota.

According to Title 25, Section 271.62, “Review and Action by Contracting Officer, upon
receipt of the proposed revision or amendment from the Contractor, the Contracting
Officer shall proceed as follows:

(B) Within 30 days after the Tribal Governing Body(s) received the notice, if no objections
are received, review the proposed revision or amendment and the criteria for declination
given in 271.15.
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(1) If there are no declination issues, the Contracting Officer will notify the contractor
and the Tribal Governing Body(s) in writing of this fact and revise or amend the contract
within 30 days of issuing the notice or at their convenience.”

The Tribe interprets Section 271.6, B., and (1) as follows:

The Contracting Officer had 30 days to approve or disapprove Modification #4.
Especially since the Government has made policy changes in regulation to insure that
the Government does not allow the Contractor to utilize Grant Funds for short fall in
Contract Support Funds. Furthermore, the Contracting Officer has stated in Exhibit B,
page 7, that the Governinent erred in allowing the approval of Modification #4.

Secondly, the Memorandum dated May 18, 1983 as illustrated in Exhibit B refers to
FY 1983 Contract Support Fund Allotment and not to FY 1984 or FY 1985 funds.
Furthermore, there has not been any revision to Title 25 which indicate that specific
regulations have been changed to accommodate this reallocation policy and procedure.

Also, Title 25, Section 271.54 Contract Funds indicates that “the Tribal Organization
shall be entitled to be funded for direct and indirect costs under the contract as follows:

(a) Direct Costs under Contracts for operation of program or parts shall not be less than
the Bureau would have provided if the Bureau operated the program or part during the
Contract.”

The Tribe interprets this that it cost the Tribe funds to manage and operate all
services contracted by the Bureau of Indian Affairs whether it’s contract or social service
grant funds. The Tribe still has to operate to pay for these costs.

Arguments by the Government

The Government’s answers to appellant’s allegations on appeal were
as follows:

1. Respondent admits that in Fiscal Year 1984 it contracted with Appellant Tribe for
provision of services under the Tribal Work Experience Program pursuant to P.L. 93-638,
by Contract No. AOOC14201568.

2. Respondent admits that Appellant’s “pass through” of administrative expenses in
the amount of $7,500 was questioned by the BIA Social Services Branch, and that
justification for the modification was requested by the Contracting Officer. (See Appeal
file, Exhibits 3 and 4.)

3. Respondent admits that in the findings and determinations dated February 14, 1985,
the Contracting Officer denied the Tribe’s request for acceptance of the $7,500 ‘“pass
through” of administrative expenses as allowable costs under Contract AOOC14201568.

4. Respondent denies Appellant’s argument that BIA must approve any contract
modification requests without regard to reasonableness, or financial, or accounting
requirements.

5. Respondent affirmatively alleges that the section of 25 C.F.R. § 271.54(a) quoted by
Appellant, (see letter of April 1, 1985) supports BIA’s pesition that the $7,500 at issue
must be used as direct costs, that is payment to contract “clients,” and not as indirect
costs to paid to the Tribe to cover administrative expenses in excess of the allowable
percentage for indirect costs of contract support.

On September 10, 1986, the Board issued a call for additional
information, noting that the contract modifications containing the
administrative expense item had twice been approved by the CO, and
that it was not until November 30, 1984, a month after the close of the
contract (fiscal) year, that the Acting Superintendent of the Fort
Totten Agency was first asked by the Area Director to “assist” the
Tribe in preparing another modification request to “realign” the
disputed funds.

Government counsel’s arguments in response to the Board’s
questions were essentially the following:
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(1) Changes, especially increases, in contract funding levels cannot be
initiated and consequently effected by the tribal contractor under
25 CFR 271.62 in contravention of the funding limitations of 41 CFR
14H-70.406 and 70.620(b). BIA’s approval of a proposed contract
modification by acquiescence or inaction under 25 CFR 271.62 cannot
be binding against the Government if it would have the effect of
violating an applicable statutory or regulatory limitation. (Italics in
brief.)

(2) A mistake by the CO in approving the $7,500 line item cannot
bind the Government if the approval is contrary to 25 CFR 271.54(g)
and (h).

(3) The fact that the CO’s decision relied on a May 18, 1983,
memorandum referring to the previous fiscal year is irrelevant because
the source of the requirement in the memorandum is the regulations
at 25 CFR 271.54(f), (g), and (h), and Appendix A of 25 CFR Part 276.
The point of citing the memorandum in the CO’s decision was to show
that the Tribe had actual notice of BIA’s policy before the funds were
disallowed.

(4) 25 CFR 271.54(g) and (h) are determinative of the appeal because
‘“even an official who otherwise has authority cannot approve an
action in violation of the regulation relating to the use of program
funds.” BIA cannot be estopped from disavowing an erroneous decision
by the CO (citing Schweiker v. Hanson, 450 U.S. 785 (1981), and similar
cases).

(5) The contract audit clause at 41 CFR 14H-70.625(d) specifically
reserves the right to disallow previously approved expenditures if they
do not constitute an allowable cost.

(6) The dispute here relates to the applicability of a regulatory
requirement, 25 CFR 271.54(g) and (h), and to the concern that the CO
is without authority to allow expenditure of funds not authorized by
the regulations, in contravention of a policy expressed by a BIA official
with the authority to waive regulatory requirements.

General Legal Background

Some 3-1/2 centuries ago, Hugo Grotius, an eminent Dutch jurist
and scholar, is reputed to have opined that the first principle of
international law has very little to do with ethnic origins, related
language, similar customs, mutual interests, common defense, or even
territorial sovereiguty.

Rather, the key principle, in Grotius’ view, was simply that ‘“Pacta
servanda sunt!”’ Pacta, according to the Latin dictionary, meant
treaties, pacts, agreements, bargains, and contracts. Servanda sunt
imports necessity, and meant kept, honored, maintained, preserved. In
Grotius’ view, sovereigu contracting parties acting in relation to each
other must behave at least as honorably as private parties; in short,
they must do no less than what they have committed themselves to do.
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With respect to Indian treaty obligations, the U.S. Supreme Court
has said that the Government is “something more than a mere
contracting party. Under a humane and self imposed policy which has
found expression in many acts of Congress and numerous decisions of
this Court, it has charged itself with moral obligations of the highest
responsibility and trust. Its conduct, as disclosed in the acts of those
who represent it in dealings with the Indians, should therefore be
judged by the most exacting fiduciary standards.” Seminole Nation v.
United States, 316 U.S. 286 (1942) at 296-97.

In Choctaw Nation v. United States, 318 U.S. 423, decided in 1943,
the Supreme Court noted,

Of course, treaties are construed more liberally than private agreements, and to
ascertain their meaning we may look beyond the written words to the history of the
treaty, the negotiations, and the practical construction adopted by the parties (citing
cases). Especially is this true in interpreting treaties and agreements with the Indians;
they are to be construed, so far as possible, in the sense in which the Indians understood
them ..."” (Italics added.)

Also in 1942, in Tulee v. State of Washington, 315 U.S. 681 at 684-85,
the Supreme Court said, “It is our responsibility to see that the terms
of the treaty are carried out, so far as possible, in accordance with the
meaning they were understood to have by the tribal representatives at
the council, and in a spirit which generously recognizes the full
obligation of this nation to protect the interests of a dependent
people,” citing United States v. Kagama, 118 U.S. 375, 384 (1885).
(Italics added.)

The foregoing cases, as the Supreme Court indicated, did not
represent new law. In Winters v. United States, 207 U.S. 564 (1908) at
576-77, the Court had said, “By a rule of interpretation of agreements
and treaties with the Indians, ambiguities occurring will be resolved
from the standpoint of the Indians. And the rule should certainly be
applied to determine between two inferences, one of which would
support the purpose of the agreement and the other impair or defeat it.”
(Italics added.) Similarly, in United States v. Nez Perce County, Idaho,
95 F.2d 232 (1938) at 235-36, the Court of Appeals for the 9th Circuit
stated that “Treaties with Indians and acts of Congress relative to
their rights in property reserved to them have always been liberally
construed by the courts. The dependent condition of these wards of the
Government makes it imperative that doubtful provisions in treaties
and statutes be resolved in their favor.” (Italics added.)

This Board has previously had occasion to recognize that Indian
tribes are indeed acting in their sovereign capacities in performing 638
contracts. See Papago Indian Tribe of Arizona, 22 IBCA 191, 93 1.D.
136, 86-2 BCA par. 18,859 (1986). Moreover, in entering into contracts
under the Act, Indian tribes are undertaking to perform functions that
the Government (specifically BIA) might otherwise be required to
perform. See, e.g., House Report No. 93-1600, Dec. 16, 1974, to
accompany S. 1017, rprtd in 4 U.S. Code Cong. & Ad. News 1974,

p. 7771, sec. 102(a).
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The Office of Management and Budget, in OMB Circular A-87
(46 FR 9548, Jan. 28, 1981), Part X, Cost Principles for State and Local
Governments, Item J, “Cost Allocation Plan,” has recognized that,
even with respect to grant programs, Indian Tribes are the equivalent
of State governments (cf. par. J-4) and that they are entitled to rely on
the Federal agency for proper cost determinations:

6. Negotiation and approval of indirect cost proposals for federally recognized Indian
tribal governments. The Federal agency with the predominant interest in the work of the
grantee department will be responsible for necessary negotiation, approval, and audit of
the indirect cost proposal. [Italics in second sentence added.]

Further, as stated in Felix S. Cohen’s Handbook of Federal Indian
Law (1982 ed.) at 715:

The Indian Self-Determination Act of 1975 was enacted to lessen the Federal
domination of Indian Services. It provides that Indian Tribes be allowed under specified
circumstances to contract with the Secretaries of the Interior and Health and Human
Services to deliver certain services te Indians. More importantly, the Act seeks to remove
many of the administrative and practical obstacles to tribal contracting that seemed to
persist under previous legislation. [Footnotes omitted; italics added.]

Even Cohen’s revisers appear to understate somewhat the
Congressional intent of the Self-Determination Act. On April 21, 1972,
Interior Assistant Secretary Harrison Loesch wrote to the Chairman of
the Interior and Insular Affairs Committoe that S. 3157, then under
consideration by the Committee, which permitted discretionary
contracting by the Secretaries of HEW and Interior, fell “short of what
Indians need and want in the way of legislation to enable them to
assume control of their destinies.” Senate Report No. 92-1001,
92d Congress, 2d Session, July 27, 1972 at 3-6.

The Congress compromised by making contracting mandatory and
removing much of BIA’s negotiating power over the terms and
conditions of 638 contracts—-primarily by specifying that the amount of
funds provided thereunder should be “not less than the appropriate
Secretary would have otherwise provided for his direct operation of the
program or portions thereof for the period covered by the contract...”
Sec. 106(h), P.L. 93-638; 25 U.S.C. § 450j(h). That section is apparently
the statutory basis for the BIA regulation at 25 CFR 271.54(a), which
was cited by appellant as relevant to this appeal.

Relevant legislative history, however, does not end here. In
September 1982 the Department published draft regulations that
would have provided for tribal operation of 638 programs under grant
agreements rather than contracts. The proposal generated wide
opposition from the Indian community, which saw the revisions as an
attempt by the Department to abandon its contracting program and to
impose primary financial responsibility for Indian social and welfare
programs on the tribes rather than the Federal Government. Previous
hearings before the Senate Select Committee on Indian Affairs in April
1982 had elicited the same reaction.
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Ultimately, the Department withdrew its proposed regulations,
convinced that they would result in fewer programs being operated by
the tribes, contrary to the intention of the Act. See House Report No.
98-611, Mar. 1, 1984, to accompany S. 1530; rprtd in 2 U.S. Code Cong.
& Ad. News, 98th Cong., 2d Sess. (1984) at 819-22. Thereafter, the
Congress enacted P.L. 98-250 (98 Stat. 118, Apr. 3, 1984), 25 U.S.C.

§ 450e-1, which required the use of contracts unless the Secretary and
the tribal organization agreed otherwise.

To summarize, the legislative history of Pub.L. 98-250, in particular,
seems to suggest that the Indians opposed the use of grants on the
theory that their use would deprive the tribes of their status as
independent contractors providing services to the Government under
ordinary procurement relationships. On the other hand, the BIA, and
the Claims Court in Busby, supra, apparently saw the Act merely as a
means of agsuring greater tribal involvement in the normal operation
of Federal financial assistance programs, with all of the applicable
Federal fiscal safeguards, including post-performance audits and
discretionary funding reductions. See, e.g., 25 CFR 271.1(a).

It is in this complicated historical and legislative context that the
appeal before us has arisen.

BIA’s Regulations

Nlustrative of BIA’s regulatory difficulties is the fact that although
41 CFR Part 14H-70, upon which BIA relies heavily in this case, was
still contained in the 1984 CFR codification of Title 41, it cannot be
found in the 1985 and 1986 CFR editions, even though the agency
apparently still considers this regulation to be the primary one
governing 638 contracts.

No one contends that the BIA regulations in CFR titles 25 and 41
are simple. While their nearly 900 pages are shorter in length than the
Federal Acquisition Regulations (FAR) or the Internal Revenue
Regulations, for example, their complexity appears to be greater than
even FAR’s. BIA makes some attempt at 25 CFR 271.4 to explain this
complexity, though we need not set forth that subsection here.
Nevertheless, we doubt that anyone could read these regulations for
the first time and acquire even a rudimentary understanding of what
they require procedurally. To illustrate, we set forth below the full text
of a regulation that both parties agree is relevant, viz., 25 CFR 271.54
(1984):

§ 271.54 Contract funds.

The tribal organization shall be entitled to be funded for direct and indirect costs
under the contract as follows:

(a) Direct costs under contracts for operations of programs or parts shall not be less
than the Bureau would have provided if the Bureau operated the program or part during
the contract. Direct costs shall include the Bureau’s direct costs for planning,
administering, and evaluating the program or part and shall not be used to reduce
indirect costs otherwise allowable to the tribal organization.

(b) Direct costs under contracts for operation of programs or parts operated by the
Bureau before contract operations shall be not less than the funds that are programmed
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and available for the program or part at the time of the contract application, except as
limited in paragraph (g) of this section.

(c) Direct costs under contracts for the operation of programs or parts authorized to be
operated by the Bureau, but not operated by the Bureau, for the benefit of the Indians to
be served under the contract shall be determined by mutual agreement based on a
comparison of similar programs operated by the applicant, the requesting tribe, other
tribes, the Bureau, other governmental, public or private organizations.

(d) Direct costs for programs or parts to be contracted at the Agency Office level shall
be based on the funds available at that level.

(e) Direct costs for programs or parts to be contracted at the Area Office level shall be
based on funds available at that level.

() Allowability of costs under contracts shall be determined under Appendix A of Part
276 of this chapter.

(g) Funds provided under contract for direct or indirect costs shall not cause a
reduction in funds provided for other programs or parts not under contract, except as
agreed to by the affected tribe(s) and within the existing autborities of the Bureau.

(h) Social services grant funds distributed through a contract under this part shall not
be considered a direct cost for the purposes of this section.

We cite this regulation particularly because it is typical of those
upon which the Government relies; yet it is not in any way either self-
contained or self-explanatory. There is simply no apparent way for an
Indian tribe relying on this regulation to know at any given time in
the fiscal year what the current state of BIA’s budget or appropriations
might be, much less what increases or reductions might have been
agreed to between BIA and any other Indian tribe or tribal contractor.
Thus, the Board, like the appellant, cannot regard the authorities cited
by the Government as determinative of this appeal.

To ascertain, for example, what BIA means by “direct” and
“indirect” costs in § 271.54, one must look to Part 276, Appendix A,
entitled “Principles for Determining Costs Applicable to Grants”
(italics added). The definition of ‘“Direct costs” in Part 1, E.1., is
reasonably straightforward. However, the definition of “Indirect costs”
in Part I, F.1, reads in pertinent part as follows:

Indirect costs are those (a) mcurred for a common or joint purpose benefiting more
than one cost objective, and (b) not readily assignable to the cost objectives specifically
benefited, without effort disproportionate to the results achieved.... [ltalics added.]

The thrust of this definition would seem to be that if BIA agrees
with the expenditure in question, it is an indirect cost. If BIA does not
agree, then the cost is not an indirect cost, although the regulation
does not make completely clear what it otherwise becomes.

Government counsel also relies on 41 CFR 14H-70.406, entitled Price
Negotiation Policies. Since this regulation appears to deal with that
precise subject, we fail to see how it helps the Government’s case. The
strongest provision in favor of the Government would seem to be
subsection (c), which states that “When a program proposal is not
based on a Bureau budget which has previously been established in the
budget process for that program, unit costs and total costs will be
subject to negotiation.”

However, subsection (d) states emphatically that:
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Nothing in this section is to be construed to mean that contracting officers and
cognizant program officials are relieved from responsibility for assuring that elements of
total contact amounts are reasonable as to unit prices, salary scales, and program
requirements. Recognition will be given to the special and unique relationship between
the Bureau and tribal organizations under this Act; however, acceptance of proposals,
without review, discussion and resolution of differences by negotiation will not be made,
except as provided in  14H-70.408.” (Italics added.)

Thus, read as a whole, this regulation places responsibility on BIA,
and specifically on the CO, rather than on the tribal organization.
Section 70.408 deals with pre-award and post-award audits, but their
use is in the context of negotiation and is also the CO’s responsibility.
In the case before us, there appears to have been no negotiation; the
CO simply accepted the tribal proposal as submitted.

Government counsel further relies on 41 CFR 14H-70.620, the
changes clause of the contract, and on 70.625(d). The latter subsection
has to do with audits and consequent reductions prior to final payment
“to the extent that amounts included in the related invoice or vouchers
and statement of cost are found by the contracting officer not to
constitute allowable cost ...” We read that regulation as pertaining
either to costs that were not previously approved by the CO or to funds
that were improperly used after his approval. In this case, the CO
twice gave prior approval to the administrative costs requested, and
there is no indication or allegation that the Tribe did not use the
money as it said it would.

Subsection 271.54(g), upon which Government counsel relies most
specifically, also appears to be directed to the BIA employees
administering the program. But, for someone not at the apex of the
funding triangle, it contains little guidance and would seem to
completely beg the question of cost allowability in relation to a
particular funding request. Paragraph 25 CFR 271.22(c)(1), for
example, states in part that, “If funds are not available at the Agency
to adequately finance the proposed contract without significantly
reducing services under noncontracted programs or parts of programs,
the Superintendent shall so notify the applicant in writing and offer
alternative solutions to the funding problem.” (Italics added.) The
notification burden is on BIA, and it is the responsibility of the agency
superintendent, not the CO, to make such notification.

Subparagraph (i) of the above paragraph adds that, “The Bureau
may make available additional funds resulting from savings in other
Bureau programs, subject to established reallocation or reprogramming
procedures.” (Italics added.) Thus, even in situations where a BIA
employee may know all the facts, he is not on safe ground in approving
a funding request unless he also knows a great deal about BIA's
allocation procedures. A fortiori, how is an applicant, which
presumably does not know much about either one, to discover where it
stands?

Contract revisions or amendments are treated in Part 271,

Subpart E. Subsection 271.61(a) notes that any contract may be revised
or amended as deemed necessary. Subsection (b) states that the
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contractor shall submit proposed revisions to the CO in the Area Office
when the tribe is within the ‘“jurisdiction” of that office. Section 271.62
says that, upon receipt of the proposed revision from a tribe, the CO
will review the proposal and, if there are “no declination issues,”
notify the contractor in writing of the fact and “revise or amend the
contract within 30 days...” On the other hand, if there are unresolved
declination issues, the CO under Section 271.63 cannot simply refuse to
amend the contract; rather, he must prepare a recommendation and
send it to the Area Director for further action.

Does that mean that the contractor is entitled to rely at least on the
CO’s approvals, if not his declinations? The regulations are unclear.
The FARs, at 48 CFR 2.101, forthrightly define a CO as “a person with
the authority to enter into, administer, and/or terminate contracts and
make related determinations and findings.” (Italics added.) By contrast,
BIA, at 41 CFR 14H-70.603(b), defines a CO as ‘“the person executing
this contract on behalf of the Government, and any other officer or
civilian employee who is properly designated as a contracting officer...”
(Italics added.) Does BIA’s definition intend to suggest that it is the act
of signing a BIA contract that makes the signer a CO? We do not
know. Nor do we know how an Indian tribe would know.

To restate the ultimate question in this case: Is or is not an Indian
tribe, acting as a 638 contractor, entitled to rely on a contract
modification that has been approved by a CO, assuming that the CO’s
error, if any, in doing so was not patent? We think it is.

Discussion

Government counsel places great emphasis on cases stemming from
the Supreme Court’s decision in Federal Crop Insurance v. Merrill,

332 U.S. 380 (1947), which held that a person dealing with the
Government is not entitled to rely on the oral misrepresentations of
one of its agents who lacks actual authority or whose advice is
contrary to regulations. The primary case counsel cites is Schweiker v.
Hansen, 450 U.S. 785 (1981).

We think counsel’s reliance is misplaced. These cases stand for the
proposition that one cannot rely on the actions or advice of a
Government representative who does not have the authority to act.
They do not stand for the proposition that one cannot rely on the
actions of a Government representative who, in law and fact, does have
authority to act for the Government.

For example, a proper situation in which to rely upon Federal Crop
Insurance was Inter-Tribal Council of Nevada, Inc., IBCA 1234-12-78,
83-1 BCA par. 16,433 (1983). In that case, after an audit at the end of a
Johnson-O’Malley Act education contract, the Tribe contended that it
was allowed to retain $9,030 in unused funds because the Assistant
Area Director for Education had authorized it to carry over the funds
to contracts in future fiscal years. The Government wanted the money
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returned, and the Tribe appealed because it wanted to know on whom
it had a right to rely. The Board found that, “The short answer to the
question presented is that appellant’s reliance on the authority of the
Assistant Area Director was misplaced, and it must, therefore, return
the unspent funds...” The Board went on to say:

[Alppellant asserts that there has been no evidence to show that the Assistant Area
Director is not a CO. The law, however, is that when a contractor relies on the actions of
an individual purporting to represent the Government in the administration of a

contract and that reliance is later challenged, it is the contractor’s burden to show that
that individual is a CO, not the Government’s burden to show he is not.

* * * * * * *

* * * The facts that the Assistant Area Director for Education was the “boss” for Area
education matters, that the CO sought his approval for a contract budget modification,
and that he was named as the “contact person” for negotiations for an upcoming
contract, are irrelevant in this context. The best that can be said about them is that they
are probative of the fact and conclusion that the Assistant Area Director had apparent
authority here, which we have already noted is insufficient authority for appellant’s
reliance under the Federal Crop Insurance rule. 83-1 BCA at 81,745. [Citations omitted;
italics in original.]

Again, the Government’s cases, and the Board case cited above,
stand only for the proposition that a contractor cannot rely on
someone other than the CO; they do not stand for the proposition that
a contractor is not entitled to rely on a CO. The present case also
involves the issue of an alleged CO mistake, a further question
requiring exploration.

In Broad Avenue Laundry v. United States, 681 F.2d 746 (Ct. Cl.
1982), the court was faced with the issue of the authority of the CO to
make a mistake in a situation where, after the Army had let a firm
fixed-price contract, a union representative convinced the Labor
Department to approve an increase in prevailing wages for the area
involved; and the CO erroneously later agreed to a corresponding
increase in the contract price. The CO was under the mistaken
impression that a new prevailing wage determination effected a change
in Government contracts by operation of law.” Government counsel in
that case, as here, relied on the Federal Crop Insurance doctrine.

The court said, “We conclude that the act of [the CO}, though
erroneous, was within the scope of her authority. The Government can
be estopped by the promises of an official within the scope of her
authority [citing cases].” The court went on to say, “Of course, this
cannot be carried too far. The [CO’s action] must be within the officer’s
subject matter jurisdiction. * * * The [action] must not be contrary to
any express authority limitation.” 681 F.2d at 747-49. (Italics added.)

However, as to the Government’s contention that the CO’s approval
was “palpably illegal,” the court, in finding for the contractor, said
(ibid. at 749-50):

* * * We have some doubt whether the palpable illegality of a contract modification
would make the modification void, as in that event the requirement of the disputes

article would be nullified and the contractor would not be required to continue
performance, pending resolution of the dispute by appeal procedure under the contract.
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It may be doubted, therefore, whether a contractor must scrutinize an order for palpable
illegality, refuse to perform if it sees palpable illegality, and perform subject to
resolution of the dispute on appeal only if the illegality, in its eyes, is not palpable.

Professors Nash and Cibinic discuss this issue in their 1986 volume
on Formation of Government Contracts, 2d ed. (Government Contracts
Program, Geo. Washington Univ.), pp. 92-104, noting that Government
personnel cannot be expected to act only in ways favorable to the
United States, although: “In such cases, attempts may be made to
avoid the consequences by repudiating or countermanding the agent’s
acts. There are two major concepts which are invoked to prevent the
Government from disowning the agent’s acts or agreements thereby
making them binding on the Government. These concepts are finality
and estoppel.” Ibid. at 92. After discussing the sources of the doctrine
of finality, the authors note that “The clearest example of a legal rule
creating finality is the binding effect on the Government of the
acceptance of an offer,’ citing United States v. Purcell Envelope Co.,
249 U.S. 313 (1919). Ibid. at 94.

In the instant case, the $7,500 cost in question arose in the context of
a modification of the contract proposed by appellant, a proposal which
constituted a legal offer in every sense of the word. From a contractual
standpoint, it is immaterial that the proposal merely involved
administrative expenses; the CO obviously thought that BIA would get
some benefit in return for the expenses, or he could not logically or
properly have approved them.

The General Services Board recently stated in Maykat Enterprises,
GSBCA No. 7346, 84-3 BCA par. 17,510 at 87211-12:

It is time to dispel the notion, which GSA here shares with several well-known
commentators * * * that the Government, by reason of its sovereign status, somehow
enjoys a greater privilege to avoid improvident agreements than do private parties in
similar situations.

The Govenment is bound by those agreements of its agents that are within the scope of
their actual authority, even if those agreements were the result of a unilateral mistake
of law or fact * * * [citing Broad Avenue Laundry, supra.)]

* * * We do not afford relief for errors of judgment. It must be clearly and convincingly
established that the bargain the parties made was not the one the parties had intended.
[citing cases] We reform writings, not bargains. [Italics added.]

We think that enough has been said to make clear that what is at
issue here does not really involve uncharted ground. Accordingly, it is
time to summarize our conclusions with respect to the matter at hand.

Decision

BIA’s regulations implementing the Act appear to intersperse
various requirements, admonitions, conditions, and qualifications in a
manner that is extremely difficult to unravel. It is not surprising if
neither the CO nor the Tribe was fully able to adhere to them. Cf.
Broad Avenue Laundry, 681 F.2d at 747. That fact, however, does not
excuse the Government from its bargain; rather, under contract law
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principles, the unclear language of the regulations must be construed
against the drafters. Moreover, it was BIA s responsibility to see that
its administrative requirements were satisfied; it cannot properly shift
that responsibility to the Indian contractor. In addition, anyone
referring back to the five contract modification summaries in the CO’s
statement of facts cannot help but wonder if the Tribe was not already
thoroughly confused by BIA’s first three modifications long before it
ever got to the modification (No. 4) which first contained the disputed
administrative expense item.

It is not evident to us, and the Government has not proved, that
contract modification No. 4 constituted in any way a violation of the
funding limitations of 25 CFR 271.54 or 41 CFR 14H-70.406 and
70.620(b). Neither has the Government proved that such expenditures
cannot be an allowable cost under 70.625(d). The burden of proof rests
with the Government as to both issues because the CO had previously
approved the change.

Even if BIA’s regulations are crystal clear to the initiated, the issue
is not whether BIA’s drafters and program people understand them; it
is whether the Indians can follow them. In accordance with the
unequivocal holdings of the Supreme Court on the subject, we conclude
that the appellant cannot be held to such an obscure standard. An
Indian tribe dealing with the Government under the Act is not
required to be, or to become, expert in BIA’s complex budgetary
scheme. The burden must be on BIA not to approve a particular
contract modification that should not be approved. It is not clear, for
example, why the notification procedure in 25 CFR 271.22(cX1),
relating to the initiation of contracts, cannot also be followed in
connection with later contract modifications which involve funding
problems.

Assuming drguendo, however, that appellant should be held strictly
to the regulations, the clearest portion of those regulations was not
25 CFR 271.54, upon which the Government primarily relies, but
25 CFR 271, Subpart E, upon which appellant primarily relies. The
regulations in that subpart state clearly that the CO has the authority
to approve requested modifications, even though he may not have the
authority to disapprove them. Where one regulation is both clear and
specific, as 25 CFR 271.62(b)X1) is, a contractor is entitled to rely on it
over one that is more general and, in this case, quite unclear-viz.,

25 CFR 271.54.

In light of the well-established body of law requiring sovereigns to
honor agreements with other sovereigus (including “domestic
dependent nations”), it is surprising that BIA did not consider itself
bound by a contract modification that its authorized CO had twice
previously approved. Even a private contractor is routinely entitled to
rely on a change approved by a CO, provided the approval is not
clearly contrary to law. Broad Avenue Laundry, supra. Obviously, then,
a sovereign Tribe should be entitled to rely on a CO’s approval.
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The legislative history of Pub.L. 98-250 (256 U.S.C. § 450e-1) strongly
suggests that it would be unjust, if not contrary to the intent of the
Congress, for the Indians, who fought vigorously for the right to
remain contractors and not grantees, to be denied the right to rely on
the one individual with whom all Government contractors are
conclusively able to deal; namely, the contracting officer. BIA’s own
regulations seem to support that result; for 41 CFR 14H-70.620, which
prescribes the changes clause to be incorporated into 638 contracts,
states: “This contract may be modified or amended on the written
request of the contractor to the contracting officer; or when
recommended by the contracting officer and with the consent of the
contractor...” The contract here was so amended, and we hold that BIA
is bound by the amendment.

Both BIA and Government counsel make much of the allegation tbhat
the contractor knew, or should have known, on the basis of the
Assistant Secretary’s Memorandum of May 18, 1983, that the CO’s
approval of the $7,500 in administrative expenses in connection with
modification No. 4 was erroneous. The obvious answer to that
allegation (not original with this Board) is that if the error was so
obvious, then why didn’t the Government’s own representative--
namely, the CO-recognize it as such? Why is the contractor bound by a
standard that does not apply to BIA’s own employee? The CO did not
merely approve the modification once; he actually approved it twice.
Therefore, the Board finds no merit in the Government'’s contention
that the error was so obvious that the resulting contract modification
cannot stand.

Accordingly, the appeal is sustained. Appellant is entitled to retain
the $7,500 claimed by the Government.

BERNARD V. PARRETTE
Administrative Judge

WE CONCUR:

WiLriam F. McGraw
Administrative Judge

G. HErRBERT PACKWOOD
Administrative Judge
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TOHONO O’ODHAM NATION (FORMERLY PAPAGO TRIBE OF
ARIZONA) v. AREA DIRECTOR, PHOENIX AREA OFFICE,
BUREAU OF INDIAN AFFAIRS!

15 IBIA 147 Decided March 31, 1987

Appeal from a decision of the Area Director, Phoenix Area Office,
Bureau of Indian Affairs, concerning the use of program funds to pay
BIA’s monitoring and technical assistance costs for a contract under
the Indian Self-Determination Act.

Affirmed.

1. Board of Indian Appeals: Jurisdiction--Contracts: Indian Self-
Determination and Education Assistance Act: Generally--Indians:
Indian Self-Determination and Education Assistance Act: Generally
The Board of Indian Appeals has jurisdiction pursuant to 25 CFR Part 2 over some
decisions rendered hy Bureau of Indian Affairs officials in connection with contracts
under the Indian Self-Determination Act, 25 U.S.C. §§ 450f-450n (1982), despite the
special appeal procedure in 25 CFR Part 271.

2. Administrative Procedure: Administrative Review--Board of Indian
Appeals: Generally

The Board of Indian Appeals will consider the merits of an arguably moot appeal when
the matter concerns a potentially recurring question raised by a short-term order
capable of repetition, yet evading review.

3. Appropriations--Bureau of Indian Affairs: Generally--Contracts:
Indian Self-Determination and Education Assistance Act: Generally--
Indians: Indian Self-Determination and Education Assistance Act:
Generally

Sec. 106(h) of the Indian Self-Determination Act, 25 U.S.C. § 450j(h) (1982), does not
preclude the use of program funds to pay costs incurred by the Bureau of Indian Affairs
in monitoring and providing technical assistance for a contract under the Act.

APPEARANCES: Dabney R. Altaffer, Esq., Tucson, Arizona, for
appellant; Robert Moeller, Esq., Office of the Solicitor,
U.S. Department of the Interior, Phoenix, Arizona, for appellee.

OPINION BY ACTING CHIEF ADMINISTRATIVE JUDGE VOGT
INTERIOR BOARD OF INDIAN AFFAIRS

Appellant Tohono O’odham Nation challenges a Novemher 21, 1984,
decision of the Area Director, Phoenix Area Office, Bureau of Indian
Affairs (appellee; BIA) affirming the decision of the Papago Agency
Superintendent (agency; Superintendent), to retain $39,300 of the
tentative amount of $642,000 allocated to appellant’s FY 1985 Indian
Self-Determination Act (P.L. 638)2 contract for social services. The

'In pleadings and previous orders in this case, the appellee has been identified as the Agency Superintendent,
Papago Agency, Bureau of Indian Affairs. From the hriefs and exhibits filed by the parties, it is apparent that the
decision appealed to the Board was issued by the Phoenix Area Director.

2Title I, Indian Self-Determination and Education Assistance Act, Jan. 4, 1975, 88 Stat. 2203, 2206, P.L. 93-638,
25 U.S.C. §§ 450f-450n (1982). All references to the United States Code are to the 1982 edition.
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amount retained was to be used for contract monitoring and technical
assistance. For the reasons discussed below, the Board affirms that
decision.

Background

On May 2, 1984, the Superintendent wrote to appellant concerning
deadlines for appellant’s FY 1985 P.L. 638 contract and grant
applications and the tentative funding levels for its FY 1985 P.L. 638
programs. An enclosure with the Superintendent’s letter listed the
programs and the funding levels for each. For the social services
program, the enclosure stated that the tentative FY funding level was
$642,000, less a monitoring cost of $39,300, for a revised funding level
of $602,700. Appellant states that it appealed this letter to appellee;
the record does not disclose what became of this appeal.?

On Octoher 2, 1984, the Superintendent again wrote to appellant
concerning its social services program. That letter states in relevant
part:

Please be advised that the Papago Agency tentative FY 1985 base for its Social
Services Program is $642,000.00. The Papago Agency is retaining $39,300.00 of the above
amount for contract monitoring and technical assistance. The remaining amount of
$602,700.00 is available for direct costs for the Tribe to recontract its Social Services

Program for FY 1985. Please resubmit a new budget and budget justification in the
amount of $602,700.00 for direct administrative costs.

By letter dated Noveinber 1, 1984, appellant appealed to appellee,
arguing that the retention of funds for monitoring and technical
assistance violated section 106(h) of P.L. 638, 25 U.S.C § 450jh), the
intent of Congress, and directives of the Assistant Secretary-Indian
Affairs.

On November 21, 1984, appellee affirmed the Superintendent’s
decision, stating, at page 2 of his letter, that “‘a portion of program
funds are [sic] appropriately used in meeting the Superintendent’s
responsibility and function.” By letter dated December 19, 1984,
appellant appealed to the Deputy Assistant Secretary-Indian Affairs
(Operations).

Although it disagreed with the Area Director’s decision, appellant
executed a P.L. 638 social services contract for FY 1985 on
November 30, 1984. Section 103 of the contract provides in relevant
part:

103. Non-Contracted Portion of Bureau Program(s)

The Government, through the Bureau of Indian Affairs, shall:

103.1 Provide all technical assistance monitoring services to ensure Contractor
compliance with the terms of this contract and to ensure the proper delivery of services
to individual Indian people.

3 As discussed below, the Board never received BIA's administrative record in tbis matter.
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Appellant stated in both its November 1 and December 19 appeal
letters that its acceptance of the contract was under protest.

On November 22, 1985, the Board received a motion from appellant
requesting it to assume jurisdiction over the appeal pursuant to
25 CFR 2.19.* On November 25, 1985, the Board made a preliminary
determination that it had jurisdiction and requested the administrative
record. On January 17 and April 11, 1986, the Board made subsequent
requests for the record. Finally, on June 13, 1986, the Board docketed
the appeal without the record, again requested BIA to forward the
record, and advised the parties that, if the record was not forwarded, a
decision or order would be rendered on the basis of the record created
before the Board by the parties’ filings.

The Board has never received the administrative record. It has,
however, received briefs and exhibits from appellant and appellee.

Contentions of the Parties

Appellant’s arguments before the Board are essentially the same as
those it made in earlier stages of this appeal. It argues that BIA
improperly withheld $39,300 of program funds allocated to the agency
for FY 1985 from appellant’s P.L. 638 social services contract. It
contends that BIA program funds may not be used to pay BIA’s costs
in monitoring performance of P.L. 638 contracts; rather, these costs
must be paid from BIA’s budget for administration. In support of its
position, appellant relies on section 106(h) of P.L. 638, 25 U.S.C.

§ 450j(h), which provides:

The amount of funds provided under the terms of contracts entered into pursuant to
sections 450f and 450g of this title [relating to contracts by the Secretary ¢f the Interior
and the Secretary of Health and Human Services] shall not be less than the appropriate
Secretary would have otherwise provided for his direct operation of the programs or
portions thereof for the period covered by the contract: Provided, That any savings in
operation under such contracts shall be utilized to provide additional services or benefits
under the contract.

Appellant also cites statements from the legislative history of P.L.
638, appearing in S. Rep. No. 682 and H.R. Rep. No. 1600, 93rd Cong.,
2nd Sess. (1974), which essentially reiterate the language of section
106(h), and a 1982 statement of the Deputy Assistant Secretary-Indian
Affairs (Policy) acknowledging the responsibility of BIA employees to
monitor P.L. 638 contract performance.?

425 CFR 2.19 provides in relevant part:

*(a) Within 30 days after all time for pleadings (including extension granted) has expired, the Commissioner of
Indian Affairs [or BIA official exercising the administrative review functions or the Commissioner] shall:

(1) Render a written decision on the appeal, or

(2) Refer the appeal te the Board of Indian Appeals for decision.

“(b) If no action is taken by the Commissioner within the 30-day time limit, the Board of Indian Appeals shall
review and render the final decision.”

¢ “We think we are now in a position to have contract monitoring and compliance under control with existing staff
levels by simply demanding that the COR's and GOR’s do their job and that we are able to account for that. * * * If
you are line office, you are a superintendent and a line officer in this organization. You are responsible for making
sure that those contracts and grants are monitored in your agency and under your jurisdiction and reporting in on a
quarterly basis the program that they are having and/or the difficulties so that the proper technical assistance can go
forward.” (Italics supplied by appellant.) Appellant identifies the statement as having been made at hearings before
the Senate Select Committee on Indian Affairs, but gives no citation.
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Appellant further submits a statement from the House report on
Department of the Interior appropriations for FY 1985: “The [House]
Committee [on Appropriations] notes that $§925,000 is included for 93-
638 oversight/cost determination activities. The Committee intends
that no additional funds be assessed from 93-638 contract funds for
oversight or monitoring purposes.” H.R. Rep. No. 886, 98th Cong.,
2nd Sess. 51 (1984). Appellant states that the committee’s remark was
made in response to appellant’s complaint to the committee regarding
BIA’s position on the matter at issue here.

Appellee argues that the Superintendent’s decision was a tentative
planning decision which was not implemented, and that the facts upon
which the appeal is based are therefore obsolete, making the appeal
moot. He states that the final funding for the agency social services
program for FY 1985 was reduced from the tentative amount of
$642,000 to $629,300, and that the amount finally contracted to
appellant, after three modifications to the original contract, was
$631,189, almost $2000 more than the agency program funding level.
Appellee submits an affidavit from a Phoenix Area program analysis
officer which states in relevant part:

The decision of the Superintendent to withold $39,300 from the Papago Agency tentative
FY 1985 base for Social Services administration had no effect on the amount of $629,300
which was finally allocated to the Papago Agency Social Services Program. In other
words, the Superintendent’s decision to withhold $39,300 was a local decision based on

tentative funding levels and was not a factor in the amount finally allocated for the
agency’s Social Services Program.

He argues therefore that no reduction in appellant’s P.L. 638 contract
funds actually occurred, despite the Superintendent’s announced intent
to retain funds for monitoring and technical assistance, and
consequently the Board need not decide the legality of the
Superintendent’s decision to retain funds.

Appellee argues that the House Appropriations Committee report
language relied upon by appellant, relating to FY 1985 appropriations
for P.L. 638 oversight and cost determination activities, was not
directed to the monitoring costs incurred in the day-to-day monitoring
by BIA field personnel but, rather, concerned a newly established office
in BIA. In support of this argument, he submits an excerpt from the
BIA budget justification for FY 1985 describing the new program and
requesting an appropriation of $925,000 to fund it. Appellee further
argues that $925,000 would be insufficient to fund performance
monitoring of hundreds of P.L. 638 contracts throughout the country.

Finally, appellee argues that retention of program funds for
monitoring purposes is permissible. He states at page 5 of his brief:

In fact when the BIA operates a program the expense of monitering performance is paid
for by program funds. The fact that a tribe contracts a program should not require the
BIA to go to other sources to pay for monitoring. Implicit in the BIA’s responsibility to

oversee the expenditure of program funds is the authority to retain moneys in order to
do so.
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In its reply brief, appellant argues that the controversy is not moot
because appellee’s decision and his filings in this appeal express his
policy to continue to withhold program funds to cover BIA’s
monitoring costs. Appellant also repeats its argument that the House
Appropriations Committee statement in H.R. Rep. No. 886, supra,
precludes the withholding of program funds for monitoring purposes.

Jurisdiction

[1] Although no party has raised the issue, the Board must consider
whether it has jurisdiction over this appeal in light of 25 CFR
Part 271, Subpart G, which sets out an appeal procedure, not
including appeals to the Board, for at least some P.L. 638 contracting
decisions. 25 CFR 271.81 provides for appeal of Area Directors’
decisions to the Commissioner,® and for informal conferences and
formal hearings if requested by a tribal organization. 25 CFR 271.82
provides for appeal of the Commissioner’s decisions to the Assistant
Secretary-Indian Affairs. Neither section specifies the kinds of
decisions which are subject to this appeal procedure.” Arguably, any
Area Director’s decision made during the contract negotiation process,
including the decision on appeal here, is subject to the appeal
procedure set out in 25 CFR Part 271, Subpart G, rather than 25 CFR
Part 2, BIA’s general appeal procedure.® On the other hand, the
procedure in Part 271, Subpart G, may have been intended to apply
only to the specific decisions identified elsewhere in Part 271 as subject
to the appeal procedure, e.g., decisions to decline to contract or amend
a contract, to reassume, or to cancel a contract,? leaving other
decisions subject to Part 2.

The Board would normally be reluctant to interpret this regulation,
with regard to the intended appeal procedure for decisions such as the
one now before it, without briefing from the parties. However, while
this appeal was pending, the Board received a copy of an October 22,
1986, decision of the Assistant Secretary-Indian Affairs, which involves
the identical issue raised in this appeal and which states at page 1
that: “This decision is in accord with provisions of 25 CFR [Part] 2.”
The Assistant Secretary has thus construed his regulations to mean
that appeals from decisions concerning the instant issue fall under
Part 2 rather than under the appeal procedure in Part 271. The Board
defers to the Assistant Secretary’s interpretation of his regulations on
this point and therefore finds that it has jurisdiction over this appeal
pursuant to 25 CFR Part 2.

$The office of Commissioner of Indian Affairs is presently vacant. Although new delegations of authority to officials
entitled Deputies to the Assistant Secretary-Indian Affairs have recently been published in the Departmental Manual,
the Board is uncertain as to whether one of these officials now performs the Commissioner’s function under 25 CFR
271.81. See 230 DM 2.1 (Feb. 9, 1987).

7 Prior to amendment in 1980, Part 271 set out a special appeal procedure for decisions to decline to contract, to
decline to amend a contract, and to cancel a contract for cause, and provided that any other decisions could be
appealed pursuant to 25 CFR Part 2. 25 CFR 271.82-271.84 (1979).

® Appeals from decisions of contracting officers under executed P.L. 638 contracts are within the jurisdiction of the
Interior Board of Contract Appeals. 43 CFR 4.1(hX1); Papago Indian Tribe of Arizona, 22 IBCA 191, 93 1.D. 136 (1986).

? See 25 CFR 271.25, 271.64, 271.74, 271.75.
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Discussion and Conclusions

[2] Appellee argues that the Board should not decide this appeal
because it is moot. The Board recently discussed the doctrine of
mootness in Estate of Peshlakai v. Navajo Area Director, 15 IBIA 24,
32-34, 93 1.D. 409, 413-14 (1986). In deciding to address an issue
arguably moot, the Board there invoked the recoguized exception to
the mootness doctrine which concerns potentially recurring questions
raised by short-term orders, capable of repetition, yet evading review.
See, e.g., Southern Pacific Terminal Co. v. Interstate Commerce
Commission, 219 U.S. 498, 515 (1911). The issue here similarly falls
within this exception to the doctrine which normally precludes
consideration of moot issues. From the materials before the Board, it
appears very likely that the issue will arise again in the Phoenix Area
Office. The Assistant Secretary’s decision referred to above, and
discussed further below, demonstrates that the issue has arisen in at
least one other BIA Area Office. Therefore, the Board will proceed to
the merits of this case.

[3] Appellant does not contend that BIA may not monitor appellant’s
contract performance but only that it must do so using funds budgeted
for administration rather than for programs. To use program funds for
monitoring purposes, appellant argues, runs afoul of section 106(h) of
P.L. 638, 25 U.S.C § 450j(h), which provides: “The amount of funds
provided under the terms of [P.L. 638] contracts * * * shall not be less
than the * * * Secretary would have otherwise provided for his direct
operation of the programs or portions thereof for the period covered by
the contract.”

The issue raised in this appeal is, to a great extent, a budgetary
issue not easily addressed in the context of an isolated contract.'® In
view of this, the Board reviewed BIA budget justifications and Senate
and House Appropriations Committee reports for a number of years, in
an attempt to discover the budgetary practice and whether BIA may
have made representations to Congress regarding its interpretation of
the mandate of section 106(h).

The program entitled ‘638 Oversight/Cost Determimation” appeared
for the first time in the FY 1984 budget justification under the activity
General Administration. The justification states: “The Assistant
Secretary proposes to establish an organizational entity which would
devote its total efforts to the oversight and evaluation of the Bureau’s
P.L. 93-638 contract and grant administration function to assure
contract/grant fund accountability, proper delivery of services and

1 Appellant is the only tribe within the jurisdiction of the Papago Agency. Other agencies serve several tribes. It is
easy to imagine an agency where some tribes contract a particular program and others do not, so that BIA program
staff would be necessary to administer the program for the noncontracting tribes. If appellant is correct, these
program personnel would be precluded from monitoring performance of the same program by the contracting tribes.
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improved management control.”'* $680,000 was sought for the program
that year. $925,000 was sought for FY 1985. The FY 1985 budget
justification described the program thus:

The staff (professional and clerical support personnel) will be headquartered in
Washington, DC, with some specialists duty stationed at Portland, OR; Minneapolis, MN;
and Albuquerque, NM in order to identify problem areas early in the contract/grant
administration process for which corrective actions can be taken to increase
management effectiveness. The staff’s oversight and monitoring efforts will permit the
Bureau to focus on those aspects of contract/grant administration related to:

-fiscal accountability and control of contract support expenditures;

-proper and prompt preparation and submission of expenditure documents by tribes to
meet Federal regulatory requirements;

-proper administration of contract/grant programs by Bureau and tribal field officials;

-the monitoring of expenditures for direct and/or indirect costs under P.L. 93-638
contracts and/or grants; and

-the implementation of GAO and OIG recommendation; and

-modifying, or improving contracting and grants administration;

Through its monitoring and evaluation activities, the staff will provide highly visible
support to Bureau and Tribal field management officials in resolving existing problems
as well as in identifying potential problem areas so that remedial action be expedited.

(1985 Hearings, Part 2 at 655).

In its FY 1986 budget justification, BIA stated: “In FY 1986, this
specific effort will be merged into the total effort to improve all
procurement action in the Bureau” (1986 Hearings, Part 2 at 536). The
program does not appear in the FY 1987 budget justification.

It is this program which appellant contends was the sole source of
funds for monitoring P.L. 638 contracts in FY 1985.12 However, if this
new program was intended to fund all monitoring of P.L. 638 contracts,
some discussion of a transfer of the monitoring function should appear
in the budget justifications or the congressional reports, since BIA’s
responsibility for monitoring P.L. 638 contracts clearly existed prior to
the institution of this program in FY 1984. There is no such discussion.
See, e.g., S. Rep. No. 184, H.R. Rep. No. 253, 98th Cong., 1st Sess.
(1983); S. Rep. No. 578, H.R. Rep. No. 886, 98th Cong., 2d Sess. (1984).
Rather, the budget justifications describe a program that was
apparently intended to improve monitoring, inter alia, through
establishment of a specialized office to lend assistance to BIA
employees in the field as well as to tribes.

A program appearing consistently in the budget justifications since
at least FY 1978 is entitled ‘‘Contract Support.” This program is
budgeted under Indian Services, Self-Determination Services, and
apparently covers primarily “indirect cost” payments to tribes. The FY
1985 budget justification describes the objective of the program: “To

' BIA budget justification for FY 1984 at 221, reprinted in Department of the Interior and Related Agencies
Appropriations for 1984: Hearings Before the Subcomm. on the Department of the Interior and Related Agencies of the
House Committee on Appropriations, 98th Cong., lst Sess., Part 2 at 522 (1983). Hereafter, budget justifications are cited
only to the appropriate hearings.

12 Appellant asserts that language concerning this program in H.R. Rep. No. 886, supra, i.e., "The Committee
intends that no additional funds be assessed from 93-638 contract funds for oversight or monitoring purposes,” resulted
from its letter to the House Appropriations Committee concerning the subject of this appeal. Appellant also states that
it is unable to locate a copy of its letter. There is no evidence in the record that the House report language did in fact
result from appellant’s contact with the committee.
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pay tribes and/or tribal organizations for tribal incremental costs
incurred as a result of their contracting to operate Bureau programs,
and to provide funding for costs such as severance pay and lump sum
leave payments relative to displacement of Federal employees because
of contracting with Indian tribes and/or tribal organizations.” It
further states:

The Bureau makes these funds available to tribal contractors in accord with Section 106
(h) of P.L. 93-638 * * * which requires that “. . . the amount of funds provided under the
terms of the contracts entered into pursuant to Sections 102 and 103 shall not be less
than the appropriate Secretary would have otherwise provided for his direct operation of
the program . . . .”

(1985 Hearings, Part 2 at 531-32).
The FY 1986 budget justification contains similar language. In
further discussion of the indirect cost rate, it continues:

For new ['%] contracts, we project our budget request on the basis of a distribution rate
of 15.5%, which is applied to a projected volume of new contracts. This is the Public Law
93-638, Section 106(h) rate. 1t is the percentage determined, through a FY 1984 study of
the tetal Bureau budget, to be the equivalent of the Bureau's indirect costs and is used
for the purpose of meeting the requirements of Section 106 (h). [Italics in original.]

(1986 Hearings, Part 2 at 423).

From these statements, it is apparent that BIA has represented to
Congress that it considers the indirect cost payments to tribes to fulfill
the mandate of section 106(h).'* Since Congress has continued to
appropriate funds for contract support, it might be reasonable to
assume that Congress has acquiesced in BIA’s interpretation of the
program as fulfilling the requirements of section 106(h). When
Congress acquiesces in an interpretation of a statute by the agency
charged with its execution, that interpretation normally acquires
additional force. Red Lion Broadcasting Co. v. Federal Communications
Commission, 395 U.S. 367, 381 (1969).

Moreover, except for the short-lived “638 Oversight/Cost
Determination” program, no budget item specifically identified with
monitoring appears in the budget justifications. Congress clearly
expects BIA to monitor P.L. 638 contract performance, as evidenced by
appellant’s submissions, see n.5 and accompanying text, supra, and
must be aware that funds to pay for monitoring are included in the
BIA budget. Yet it has apparently never required BIA to identify
specifically the activities under which it budgets monitoring costs,
much less to budget those costs only under administration. From the

13 Beginning in FY 1985, at the direction of Congress, contract support funds for existing contracts were merged with
program funds. This change was made in an effort to control escalating indirect cost payments. 1985 Hearings, Part 2
at 531-34, 1986 Hearings, Part 2 at 422-23; H.R. Rep. No. 978, 97th Cong., 2d Sess. 20 (1982); S. Rep. No. 184,
98th Cong., 1st Sess. 46 (1983).

!4 Arguably, this representation is inconsistent with 25 CFR 271.54(a), which provides:

“Direct costs under contracts for operations of programs or parts shall not be less that the Bureau would have
provided if the Bureau operated the program or part during the contract. Direct costs shall include the Bureau's direct
costs for planning, administering, and evaluating the program or part and shall not be used to reduce indirect costs
otherwise allowable to the tribal organization.” Neither appellant nor appellee discusses this regulation.
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materials it has reviewed, the Board believes it is reasonable to
conclude that Congress has not, as a matter of course, interpreted
section 106(h) to require that BIA budget all its costs for monitoring
under administration rather than under the programs.

On October 22, 1986, the Assistant Secretary issued a decision in an
appeal from the Great Lakes Indian Fish and Wildlife Commission
(GLIFWC) regarding its P.L. 638 contract, in which the issue now
before the Board, inter alia, was raised.'s Stating that “[nJothing in
P.L. 93-638 or in the FY 1986 Appropriations Bill language for the
Bureau specifically precludes the Bureau from retaining a portion of
funds appropriated for the GLIFWC for contract administration and
monitoring purposes,”’ the Assistant Secretary found that “the Bureau
has authority to withhold funds for program administration purposes,
and that the [Minneapolis Area Office] decision to withhold $19,918 of
GLIFWC contract funds was not unreasonable.” The Assistant
Secretary therefore affirmed the Minneapolis Area Office’s August 13,
1986, decision with respect to this issue. Because the instant appeal
involves policy-related budgetary issues, it is particularly appropriate
for the Board to give deference to a decision of the Assistant
Secretary-Indian Affairs concerning the same issue. Cf. Willie v.
Commissioner of Indian Affairs, 10 IBIA 135 (1982); Kiowa Business
Committee v. Anadarko Area Director, 14 IBIA 196 (1986). Therefore,
the Board will defer to the Assistant Secretary’s October 22, 1986,
decision. The Board also finds that the Assistant Secretary’s decision is
independently supported by the materials it has reviewed for this
appeal.

Therefore, pursuant to the authority delegated to the Board of
Indian Appeals by the Secretary of the Interior, 43 CFR 4.1, the
November 21, 1984, decision of the Phoenix Area Director is affirmed.

Anrra Voer
Acting Chief Administrative Judge

I concur:

KATHRYN A. LYNN
Administrative Judge

15 The decision was appealed to the Board but dismissed for lack of jurisdiction. Great Lakes Indian Fish & Wildlife
Commission v. Assistant Secretary--Indian Affairs, 15 IBIA 77 (1986), reconsideration denied, 15 1BIA 87 (1987).
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ANADARKO PRODUCTION CO.

96 IBLA 320 Decided: April 7, 1987

Appeal from a decision of the Wyoming State Office, Bureau of Land

Management, segregating noncompetitive oil and gas lease W-87881
and W-96448.

Reversed and remanded.

1. Oil and Gas Leases: Extensions--Oil and Gas Leases: Unit and
Cooperative Agreements

Where a lease committed in part to a unit agreement is extended by reason of
production at the time of commitment, the segregated nonunitized lease is extended for
the life of such production but not less than 2 years from the date of segregation
pursuant to sec. 17(j) of the Mineral Leasing Act, as amended, 30 U.S.C. § 226(j) (1982).

APPEARANCES: Laura L. Payne, Esq., Denver, Colorado, for
appellant.

OPINION BY ADMINISTRATIVE JUDGE GRANT

INTERIOR BOARD OF LAND APPEALS

Anadarko Production Co. (Anadarko) appeals from a September 27,
1985, decision of the Wyoming State Office, Bureau of Land
Management (BLM). The BLM decision held (1) that 80 acres of land in
oil and gas lease W-87881 had been committed to the Satori Unit
Agreement (WY069P56-85U963) effective July 31, 1985, and (2) that
the balance of the land in the lease had been segregated into lease W-
96448, which will remain in effect until July 31, 1987, and so long
thereafter as oil or gas is produced in paying quantities, citing the
regulation at 43 CFR 3107.3-2.

In its statement of reasons for appeal, Anadarko contends that lease
W-87881 was already in its extended term by virtue of production.
Hence, appellant argues the term of lease W-96448 should be
coextensive with the term of that lease, i.e., so long as oil and gas is
produced in paying quantities but not less than 2 years from the date
of segregation, and so long thereafter as oil or gas is produced in
paying quantities on the nonunitized lease.

The facts underlying this appeal are straightforward. The lands
embraced in lease W-96448 were originally included in lease W-17954,
which issued effective May 1, 1969. A portion of the land in lease W-
17954 was committed to the Powell IT Unit effective November 19,
1974, and the lands outside the unit were segregated into nonunitized
lease W-48869. Since this segregation occurred within the primary
term of lease W-17954, the term of lease W-48869 remained the same
as that of its parent lease, W-17954 (through April 30, 1979).

94 I.D. No. 4
|129 1988




130 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [94 LD.

In 1977, the USA-Dilts #31-1 Well was drilled in the NE 1/4 SW
1/4 sec. 31, T. 40 N, R. 78 W, sixth principal meridian, embraced in
lease W-48869, and this well remains in a producing status. The NE
1/4 SW 1/4 sec. 31, T. 40 N., R. 78 W. was committed to the Powell
Pressure Maintenance Unit effective September 1, 1983. By decision
dated March 7, 1984, the lessee was advised that the nonunitized lands
were segregated into lease W-87881. Because the parent lease W-48869
had been extended by production, BLM’s decision provided, in
accordance with section 17(j) of the Mineral Leasing Act, as amended,
30 U.S.C. § 226()) (1982), and 43 CFR 3107.3-2:

[Therefore, the non-unitized lease [W-87881) is extended for so long as oil or gas is
produced in paying quantities under the unitized lease, or through September 1, 1985, if
production ceases prior to that date on the unitized lease.

Thereafter, a portion of the land in lease W-87881 was committed to
the Satori Unit effective July 31, 1985. The nonunitized lands were
segregated into lease W-96448 and by decision dated September 27,
1985, Anadarko was advised that: ‘“Lease W-96448 will continue in
effect, unless relinquished, through July 31, 1987, and so long
thereafter as oil and gas is produced in paying quantities.” A
typewritten notation on the page behind the decision in the case file
contained the following analysis which was the apparent basis of the
BLM decision: “W 87881 ext thru 9/1/85 and for so long thereafter as
W 48869 is [held by production.] W 87881 segr by Satori Unit eff.
7/81/85 while still in definite term (9/1/85); therefore, W 96448 is not
held for so long as W 48869 or W 87881.” (Italics in original.)

Anadarko argues that the September 27 decision "’ignores the fact
that the parent Lease is in its extended term by virtue of production
and that, therefore, the term of lease W-96448 should be co-extensive
with the term of Lease W-87881, but not less that two years from the
date of segregation.” We agree with Anadarko and reverse BLM’s
decision.

[1] Section 17(j) of the Mineral Leasing Act provides that where a
portion of the land in a lease is committed to a unit agreement, the
lease “shall be segregated into separate leases as to the lands
committed and the lands not committed as of the effective date of
unitization.” See 43 CFR 3107.3-2. In addition, the statute provides
that “any such lease as to the nonunitized portion shall continue in
force and effect for the term thereof but for not less than two years
from the date of such segregation and so long thereafter as oil or gas is
produced in paying quantities.” 30 U.S.C. § 226(j) (1982) (italics added);
see 43 CFR 3107.3-2. Accordingly, the issue raised by this appeal is
whether the term of lease W-87881 at the time of segregation was
defined by the life of production or whether it was defined by the
statutory minimum extension period generated by the prior
segregation.

Appellant argues the statutory phrase “the term thereof”’ means the
“term of the lease as it exists at the time of the segregation, whatever
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that ‘term’ may then be,” citing Solicitor’s Opinion, 63 1.D. 246 (1956)'
and that lease W-87881 was in its extended term by reason of
production at such time, notwithstanding the fact the lease was
entitled to a minimum statutory extension through September 1, 1985.
Anadarko asserts this case is distinguishable from Conoco, Inc.,

80 IBLA 161, 91 1.D. 181 (1984).

In Solicitor’s Opinion, M-36543 (Jan. 23, 1959), at page 1, the Solicitor
reaffirmed that the period of extension of the nonunitized portion of a
lease, “whether that was a term of years or ‘so long as oil or gas [is]
produced from the lease,” ”” would be determined, at the time of
segregation, by “whether [the lease] is * * * within a term of years or
whether the length of its present term is to be measured by the life of
production.” In that case, the Solicitor concluded that the lease, at the
time of segregation, was within an extended 5-year term and, thus, the
extension of the nonunitized portion of the lease was for that fixed
term, despite the fact the lease was producing and might be held by
production at the expiration of the 5-year term. The Solicitor stated
that the production “[did] not convert the fixed term into an indefinite
‘so long as’ term.” Id. at 2; see Conoco, Inc., supra. However, if the
lease was in its extended term by reason of production at the time of
segregation by partial commitment to a unit agreement, then both the
unitized lease and the segregated nonunitized lease would be subject to
extension for the duration of production. Ann Guyer Lewis, 66 1.D. 180
(1961); Solicitor’s Opinion, M-36592 (Jan. 21, 1960); see Solicitor’s
Opinion, 63 1.D. at 246.

It appears from the record that, at the time of partial commitment
to the Satori unit and consequent segregation on July 31, 1985, lease
W-87881 was held by production, i.e., in its extended term by reason of
production in paying quantities. Although the lease would not
terminate for cessation of production prior to September 1, 1985,
because the lease was entitled to an extension for 2 years from the
date of the prior segregation, the fact remains that at the date of
partial commitment to the Satori unit, W-87881 was extended by
reason of production. In the absence of a cessation of production, the 2-
year entitlement did not convert the lease to one with a fixed term.
This case is, thus, distinguishable from Conoco, Inc., supra, where at
the time of segregation by partial commitment to a unit the lease was
in its 2-year extended term by reason of drilling over the lease
termination date subject to further extension if production obtained as
a result of drilling continued in paying quantities past the extended
termination date of the lease. Thus, we held in Conoco:

' The headnote to the Solicitor’s Opinion, entitled “E: ion of the Portion of a Lease Outside of and Segregated as
the Result of the Creation of a Unit Plan,” explains that the term of the nonunitized lease shall be the “entire term of
the lease or the peried that the lease had to run, whether that peried was definite or indefinite, as it existed on the
date of the segregation.” 63 LD. at 246 (italics added).
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Where production has been obtained on a lease which is in its primary or extended term
(other than by reason of production) at the time of commitment of the non-producing
portion of the lease to the unit, the lease is still a lease for a term of years and not a
lease for an indefinite term governed by the life of production at the time of segregation
by partial commitment. Solicitor’ Opinion, M-36592 (Jan. 21, 1960).

80 IBLA at 166, 91 L.D. at 183-84. Since lease W-87881 was in its
extended term by reason of production at the time of segregation by
partial commitment to the Satori unit, the term of the segregated
nonunitized lease is properly considered to be for the life of such
production but not less than 2 years from the date of segregation.

Therefore, pursuant to the authority delegated to the Board of Land
Appeals by the Secretary of the Interior, 43 CFR 4.1, the decision
appealed from is reversed and the case is remanded to BLM for further
action consistent herewith.

C. RANDALL GRANT, JR.
Administrative Judge

WE CONCUR:

WiLL A. IRwWIN
Administrative Judge

R. W. MULLEN
Administrative Judge

JAMES C. MACKEY

96 IBLA 356 Decided April 10, 1987

Appeals from decisions of the Wyoming State Office, Bureau of Land
Management, permanently suspending appellant from employment
connected with cultural resources permits on Federal lands.

Motion to strike denied; motion to dismiss denied; decision set
aside; hearing ordered.

1. Administrative Procedure: Generally--Appeals: Generally--Rules of
Practice: Appeals: Dismissal--Rules of Practice: Appeals: Statement of
Reasons--Rules of Practice: Appeals: Timely Filing

Unlike the failure to file a timely notice of appeal, failure to file or serve a timely
statement of reasons or answer does not deprive the Board of Land Appeals of
jurisdiction over an appeal. Under 43 CFR 4.402, failure to file and serve a statement of
reasons within the time required only makes an appeal “subject to summary dismissal.”
The Board avoids procedural dismissals if there has been no showing that a procedural
deficiency has prejudiced an adverse party.

2. Administrative Authority: Generally--Board of Land Appeals--
Bureau of Land Management--Delegation of Authority--Federal
Employees and Officers: Generally
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The Bureau of Land Management has no authority to establish appeals procedures for
the disposition of matters which are &xclusively within the jurisdiction of the Board of
Land Appeals, except by duly promulgated regulation.

3. Administrative Procedure: Generally--Appeals: Generally--Rules of
Practice: Appeals: Notice of Appeal

1t does not matter whether a document filed with the Bureau of Land Management
characterizes itself as a request for reconsideration or an appeal. Even though an
individual may not characterize the document as an appeal, if the submission challenges

the findings of fact or conclusions made by an adverse decision, it must be treated as a
notice of appeal.

4. Administrative Authority: Generally--Administrative Procedure:
Generally--Appeals: Jurisdiction--Board of Land Appeals--Bureau of
Land Management--Rules of Practice: Appeals: Effect of

When a notice of appoal is timely filed, the Bureau of Land Management loses
jurisdiction over the case and has no further authority to take any action on the subject

matter of the appeal. The relevant case files should then be transmitted to the Board of
Land Appeals immediately.

5. Administrative Procedure: Hearings--Federal Land Policy and
Management Act of 1976: Hearings--Federal Land Policy and
Management Act of 1976: Permits--Rules of Practice: Hearings

BLM may suspend or revoke any instrument providing for the use, occupancy, or
development of the public lands for a violation of any term or condition of the
instrument only after notice and an opportunity for a hearing, unless BLM determines
that an immediate temporary suspension is necessary te protect health or safety or the

environment, or that other applicable law contains specific provisions for suspension,
revocation, or cancellation of a particular land-use authorization.

APPEARANCES: Roger McDaniel, Esq., Cheyenne, Wyoming, for
appellant; Glenn F. Tiedt, Esq., Office of Regional Solicitor, Denver,
Colorado, for the Bureau of Land Management.

OPINION BY ADMINISTRATIVE JUDGE ARNESS
INTERIOR BOARD OF LAND APPEALS

On July 17, 1986, the Wyoming State Office, Bureau of Land
Management (BLM), issued a letter decision permanently excluding
James C. Mackey ‘‘from being involved in any capacity with cultural
resource permitted activities on lands administered by BLM in
Wyoming.” This action was prompted by Mackey’s continuing failure
to comply with extended deadlines for submitting reports and
obtaining curatorial custody of materials pursuant to permit 83-WY-
169. Since July 1985, appellant had been under suspension from
permits 031-WY-C084 and 032-WY-AR84 for this reason. By letter
dated August 11, 1986, Mackey appealed the July 17 decision. BLM
acknowledged receipt of Mackey’s appeal, but treated it as a request
for a meeting between the parties which was scheduled for September.
The record contains no document describing what occurred at this
meeting, although it apparently took place as planned.
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By letter dated November 13, 1986, counsel for appellant reported
work required under permit 83-WY-169 had been completed except for
the curation of certain items, and that the project was complete to the
extent that a bond filed by appellant should be refunded. The letter
also expressed the hope “that full permits could be issued to my clients
[the several firms with which Mackey had been affiliated], particularly
without a limitation that Jim Mackey not be allowed to research.” By
letter dated December 2, 1986, the State Office refunded appellant’s
bond, but adhered to its July 17 decision to permanently exclude
appellant from work in any capacity with cultural resource permitted
activities on lands administered by BLM in Wyoming. A notice of
appeal from the December 2 decision, filed on December 23, 1986,
contended that BLM’s action was taken without “statutory or other
lawful authority under the provisions of the Archaeological Resources
Protection Act of 1979, [16 U.S.C. § 470aa (1982)] or otherwise.”
Appellant also requested a hearing pursuant to 43 CFR 4.415,

(1] BLM has moved to dismiss the appeal from the December 2
decision as untimely because the July 17 decision was the dispositive
action in this matter. However, BLM now concedes that a timely notice
of appeal from the July 17 decision was filed, but moves for dismissal
because Mackey’s statement of reasons was not filed within 30 days
after the notice of that appeal. See 43 CFR 4.412. Appellant in turn
has moved to strike BLM’s motion as untimely. Both motions are
denied. Since the notice of appeal from the July 17 decision was timely
filed on August 15, the Board has jurisdiction over this matter. Unlike
the failure to file a timely notice of appeal, failure to file and serve a
timely statement of reasons or answer does not deprive this Board of
jurisdiction. Under 43 CFR 4.402, failure to file a statement of reasons
within the time required only makes an appeal ‘‘subject to summary
dismissal.” (Italics added.) The Board avoids procedural dismissals if
there has been no showing that a procedural deficiency has prejudiced
an adverse party. Indeed, in the absence of such a showing, dismissal
of an appeal might be deemed an abuse of discretion. See United States
v. Rice, No. CIV. 72-467, PHX WEC (D. Ariz. Feb. 1, 1974), reversing
United States v. Rice, 2 IBLA 124 (1971).

Moreover, we regard BLM’s motion with disfavor because BLM, not
appellant, has failed to follow the Department’s regulations or adhere
to established practices for processing appeals. The confusion begins
with the final paragraph of the State Director’s July 17 letter:

Should you wish to dispute the decision made herein, steps for doing so are available
in BLM procedures for cultural resource use permits (enclosure 5). Through these
procedures, you may submit a lettor setting out reasons why you believe our decision
should be reconsidered. Alternatively, you may request a conference, to discuss our
decision and its basis. Should you be dissatisfied with the outcome of either a review or
conference you may request that our decision be reviewed at the next organizational
level (i.e., the BLM Director in Washington, D.C.). The State Director’s decision shall
stand during the course of any higher level review. At any time, formal appeal may be
filed with the Interior Board of Land Appeals by following the procedures in 43 CFR,
Part 4, Subpart E (enclosure 6).
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What was appellant supposed to do after reading this paragraph and
the referenced enclosures? Contrary to the State Director’s statement
that an appeal to IBLA may be filed “[a]t any time,” the rules included
in enclosure 6 require an appeal to be transmitted “in time to be filed
* * * within 30 days after the date of service” of the decision. 43 CFR
4.411(a). Furthermore, enclosure 5, referred to in the Director’s letter,
sets forth an internal BLM disputes and appeals procedure which must
be exhausted before an appeal to the Board may be taken. Appellant’s
response to BLM’s motion suggests that the August appeal was
intended to initiate the described disputes process rather than initiate
an appeal to this Board. If the disputes and appeals provisions of
enclosure 5 were valid, we would dismiss both the August and
December appeals because the described procedures have not yet been
exhausted.

[2] BLM, however, has not moved to dismiss the December appeal as
premature; on the contrary, the attachment to the State Director’s
transmittal memorandum and BLM’s motion to dismiss both attack
the appeal because it comes too late.! One must necessarily conclude
that BLM’s motion to dismiss implicitly concedes the invalidity of the
enclosure 5 disputes procedures. We need not rely on such a
concession, however, to rule those procedures invalid. Those procedures
are not established by regulation, and thus lack the force and effect of
law. See Shell Offshore, Inc., 96 IBLA 149, 94 1.D. 69 (1987). They
can neither affect the substantive rights of the appellant nor bind this
Board. See Schweiker v. Hansen, 450 U.S. 785, 789 (1981); United States
v. Kaycee Bentonite Corp., 64 IBLA 183, 214, 89 1.D. 262, 279 (1982).
The procedures are invalid because they purport to give BLM officials
continuing authority over matters which lie exclusively within this
Board'’s jurisdiction under Departmental regulations and by delegation
from the Secretary. 43 CFR 4.1, 4.410; 13 DM 111, By virtue of this
delegation of authority by the Secretary to the Board, BLM has no
authority to establish procedures for the disposition of matters which
lie within the jurisdiction of the Board.

[3, 4] Of course, BLM may establish procedures under which it issues
an interlocutory decision notifying a party of a proposed action which
will be taken unless the party submits further information for BLM’s
consideration. Such a decision would not be subject to appeal to this
Board under 43 CFR 4.410 because it would not have adversely
affected the party at the time it was issued.? But when a BLM official

! The attact t to the tr ittal dum is not merely a report on the status of the case but states
‘‘reasons why * * * the appeal should not be sustained,” as provnded in 43 CFR 4.414. Although this regulation
required the State Director to serve a copy of the attach t upon appollant, the State Director failed to do so. This
failure did not prejudice appellant, h . The Solicitor's motion to dlsmxss essentially incorporates the matter of
the attachment, and the motion was served upon appellant.

2For a discussion of the distinction between interlocutory decisions and appealable ones, see John R. Anderson,
71 IBLA 172 (1983), especially the concurring opinion of Judge Stuebing at 176-77.
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issues a decision which adversely affects a party to the case, as it did
here in permanently excluding appellant from working in cultural
resources activities on public land, the decision except in limited
circumstances is subject to appeal to this Board. 43 CFR 4.410. BLM
cannot dispute the fact that the July 17 decision adversely affected
appellant.® Appellant’s letter filed on August 15 must be construed as
a notice of appeal under 43 CFR 4.411, even though his August 11
letter was clearly intended to initiate the internal BLM disputes
process. In Buck Wilson, 89 IBLA 143 (1985), we found that it does not
matter whether a document filed with BLM characterizes itself as a
request for reconsideration or an appeal. Even though an individual
may not characterize the document as an appeal, if the suhmission
challenges the conclusions or facts of an adverse decision, it should be
treated as an appeal. There can be no doubt that Mackey’s August 11
letter challenged the conclusion and factual basis of the July 17
decision. When this notice of appeal was filed, BLM lost jurisdiction
over the case and had no further authority to take any action on the
subject matter of the appeal. Sierra Club, 57 IBLA 288 (1981); James T.
Brown, 46 IBLA 265 (1980); Alaska v. Patterson, 46 IBLA 56 (1980).*
BLM should have transmitted the relevant case files to this Board
immediately upon receipt of tbat document. See Mobil Oil Exploration
& Producing Southeast, Inc., 90 IBLA 173, 177 (1986).

Thus, the disputes procedures are invalid because BLM has no
authority to issue dispositive decisions which require resort to further
review by any official within the Bureau unless otherwise provided by
regulation. Under 43 CFR 4.410, any dispositive action by an
authorized officer of BLM is subject to review only by this Board,
except where a duly promulgated regulation provides otherwise. E.g.,
43 CFR 4.470 (providing that appeals from grazing decisions go to an
Administrative Law Judge).

[6] BLM has filed no substantive response to appellant’s contention
that the action taken in the July 17 decision has no basis under the
Archaeological Resources Protection Act (ARPA), 16 U.S.C. § 470aa
(1982), or other applicable law, nor has BLM filed a specific response to
appellant’s request for a hearing. Because the July 17 decision
permanently excluded appellant from permitted activities on BLM
lands, the effect of the decision was to revoke all his existing land use
authorizations, and to further indicate BLM’s intent to deny pending
applications to the extent they involve appellant. Such action at least
raises a question as to whether appellant was entitled, as a matter of

3We noto that BLM’s disputes and appeals procedures attached to the July 17 decision provide: “The authorized
officer’s decision shall stand during the course of any higher level of review.” This statement appears to conflict with
the Department’s rules of procedure. “Except as otherwise provided by law or other pertinent regulation, a decision
will not be effective during the time in which a person adversely affected may file 2 notlce of appeal, and the tlmely

filing of a notice of appeal will suspend the effect of the d ppealed from p g the decision on app
43 CFR 4.2X(a).

4 While it is true that BLM lacks authority to modify a decision under appeal until jurisdiction has been restored by
an order of this Board, BLM is not precluded from r idering the correctness of its original decision to determine

whether to ask that the case be remanded. See B. K. Killion, 90 IBLA 378 (1986).
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procedural due process, to a hearing prior to BLM’s decision, or at

least shortly afterward. See Mathews v. Eldridge, 424 U.S. 319 (1976).
We need not revolve this constitutional issue, however, because we

hold that appellant had a statutory right to a hearing prior to the

issuance of the July 17 decision under section 302(c) of FLPMA,

43 U.S.C. § 1732(c) (1982), which provides as follows:

The Secretary shall insert in any instrument providing for the use, occupancy, or
development of the public lands a provision authorizing revocation or suspension, after
notice and hearing, of such instrument upon a final administrative finding of a violation
of any term or condition of the instrument, including, but not limited to, terms and
conditions requiring compliance with regulations under Acts applicable to the public
lands and compliance with applicable State or Federal air or water quality standard or
implementation plan: Provided, That such violation occurred on public lands covered by
such instrument and occurred in connection with the exercise of rights and privileges
granted by it: Provided further, That the Secretary shall terminate any such suspension
no later than the date upon which he determines the cause of said violation has been
rectified: Provided further, That the Secretary may order an immediate temporary
suspension prior to a hearing or final administrative finding if he determines that such a
suspension is necessary to protect health or safety or the environment: Provided further,
That, where other applicable law contains specific provisions for suspension, revocation,
or cancellation of a permit, license, or other authorization to use, occupy, or develop the
public lands, the specific provisions of such law shall prevail.

The permits in this appeal were issued by a delegate of the Secretary
and expressly authorized activity on public land administered by BLM.
Although the permits in this case do not expressly include the
provision required by this statute, this omission does not excuse BLM
from adhering to the section 302(c) procedural requirements, if
applicable.?

The requirements of section 1732(c) are not restricted to instruments
issued by BLM under section 1732(b). Inclusion of the fourth proviso
makes it clear that Congress intended this requirement to extend to all
land use authorizations issued by the Department under any law for
lands managed by BLM. Congress provided that the requirements of
this section can be avoided only if the law under which the
authorization was issued or other law contains specific provisions for
the suspension, revocation, or cancellation of a land use authorization.

In 16 U.S.C. § 470cc(f) (1982), ARPA provides for the suspension or
revocation of permits for certain prohibited acts listed in 16 U.S.C.

§ 470ee(a), (b), and (c) (1982). However, BLM’s action in this appeal was
not based on this provision, and ARPA contains no specific provision
for suspension and revocation of permits under such circumstances as
those cited in BLM’s July 17 decision. Although provisions concerning

5 It should be noted that the notice and hearing requirement is incidental to the main purpose of the provision,
which is to ensure that any land use authorization issued by the Department required compliance with laws including
air and water quality standards or implementation plans. As one writer observed:

“It is most important to note that §§ 302(c) and 506 of FLPMA give the Interior Department the clear authority to
suspend or revoke land use permits for violations of its regulations as well as tbose of other federal [and] state
agencies, thus becoming a potent tool for the enforcement of pollution standards of other federal and state agencies.”
Sturgis, Administrative & Judicial Review of Interior Department Decisions, 31 Rocky Mtn. Min. L. Inst. § 3.07[1]
at 347 (1985).
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suspension are set forth at 43 CFR 7.10, no specific procedure is
provided by the regulation for administrative conduct of permit
suspensions or revocations. Nevertheless, contrary to appellant’s
contention that BLM’s action was not specifically authorized by ARPA,
this does not mean that BLM is precluded from suspending or revoking
a permit if a term or condition is violated. But because ARPA contains
no provision for the suspension or revocation of permits under such
circumstances as are alleged in this appeal, BLM may take such action
only in a manner consistent with the requirements of 43 U.S.C.

§ 1732(c) (1982), which requires a hearing before permit revocation or
suspension. Because no hearing was held prior to the July 17 decision,
that decision must be set aside.

The record originally received by this Board on January 5, 1987,
consisted only of the case file for Western Research Archaeology’s
permit 031-WY-CO85PR. A file related to permit 83-WY-169 was
subsequently furnished the Board. The July 17 decision revokes
Mackey’s authority under all existing permits, but those case files were
not transmitted with the appeal. The December 2 decision makes clear
that BLM considered the July 17 decision to be a final disposition of
Mackey’s interest in pending applications as well. Although the
hearing required by section 1732(c) does not pertain to the denial of an
application for a new permit, the reasons for the denial are predicated
on the revocation of the Mackey’s existing permits, an action which
could not become effective until after a hearing was held, a decision
issued, and any appeal therefrom resolved. See 43 CFR 4.21(a). BLM
shall therefore refrain from taking action on pending permit
applications involving Mackey until issuance of a final Departmental
decision in this matter.¢

Therefore, pursuant to the authority delegated to the Board of Land
Appeals by the Secretary of the Interior, 43 CFR 4.1, the decision
appealed from is set aside and the matter referred to the Hearings
Division for assignment to an Administrative Law Judge, whose

& Furthermore, BLM should note the effectiveness of its July 17 decision was aut tically stayed by 43 CFR
4.21(a), the pertinent provisions of which are quoted at n.3, supra. BLM may not preclude appellant from continuing
work under existing permits issued before the July 17 decision. This regulation does not require BLM to issue new
permits to Mackey on pending applications. We recently noted in Prima Exploration, Inc., 96 IBLA 80, 82 (1987):

“The provisions of [43 CFR 4.21(a)] implement 5 U.S.C. § 704 (1982), which provides that a decision constitutes final
action for the purposes of judicial review unless the agency requires by rule that an appeal be taken to superior agency
authority, and ‘provides that the action meanwhile is inoperative.” See United States v. Consolidated Mines & Smelting
Co., 455 F.2d 432 (9th Cir. 1971). As one authority has noted, however: ‘The requirement that agency action be inoperative
pending required appeals to the agency or to superior agency authority does not require the agency te take positive action
for the benefit of an applicant.’ Attorney Gencrel's Manual on the Administrative Procedure Act 105 (1947).”

Thus, the fact the July 17 decision is suspended by 43 CFR 4.21(a) does not require BLM to issue new permits to appellant
on pending applications.
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decision shall be final unless appealed to this Board pursuant to
43 CFR 4.410.

FraNkuLIN D. ARNESS
Administrative Judge

WE CONCUR:

GAIL M. Frazier
Administrative Judge

KATHRYN A. LYNN
Administrative Judge
Alternate Member

EXXON CORP.

97 IBLA 45 Decided April 23, 1987

Appeals from decisions of the Wyoming State Office, Bureau of Land
Management, issuing two separate right-of-way grants for the
construction and operation of pipelines across Federal lands
pursuant to section 28 of the Mineral Leasing Act of 1920, as
amended, 30 U.S.C. § 185 (1982), W-79531(F) and W-87686.

Affirmed.

1. Federal Land Policy and Management Act of 1976: Rights-of-Way--
Oil and Gas: Pipelines: Rights-of-Way--Rights-of-Way: Act of
Fehruary 25, 1920--Rights-of-Way: Oil and Gas Pipelines

Departmental precedent and regulations establish that sec. 28 of tbe Mineral Leasing
Act of 1920, as amended, provides the proper authority for issuance of pipeline rights-of-
way for transportation of gas produced from Federal oil and gas leases. Where the
pipeline is constructed off-lease, this is true regardless of whether the pipeline facility is
characterized as a gathering line or production facility on the one hand or a pipeline for
transportation of gas to market on the other hand. This interpretation of sec. 28 of the
Mineral Leasing Act is consistent with the intent of that provision to ensure the ability
of Federal oil and gas lessees to develop their leases and market the products of lease
development.

2. Federal Land Policy and Management Act of 1976: Rights-of-Way--
Oil and Gas: Pipelines: Rights-of-Way--Rights-of-Way: Act of
Fehruary 25, 1920--Rights-of-Way: Oil and Gas Pipelines

Sec. 28 of the Mineral Leasing Act of 1920, as amended, 30 U.S.C. § 185 (1982),
authorizing rights-of-way for “natural gas” pipelines provides the proper statutory
authority for a right-of-way for a pipeline to transport all component gases produced
from a well on Federal oil and gas leases, including a pipeline exclusively devoted to
transportation of carbon dioxide subsequently separated from the other components of
the gas stream emanating from the wellhead. This interpretation of sec. 28 of the
Mineral Leasing Act is consistent with the intent of that provision to ensure the ability
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of Federal oil and gas lessees to develop their leases and market the products of lease
development.

APPEARANCES: Quinn O’Connell, Esq., and Maryann Armbrust,
Esq., Washington, D.C., for Exxon Corporation; R. Charles Gentry,
Esq., Dallas, Texas, for Yates Petroleum Corporation; William R.
Hoatson, Esq.; Washington, D.C., for Howell Petroleum Corporation;
John J. McHale, Esq., Division of Energy and Resources, Office of
the Solicitor, Wasbington, D.C., for the Bureau of Land Management.

OPINION BY ADMINISTRATIVE JUDGE GRANT
INTERIOR BOARD OF LAND APPEALS

Exxon Corp. (Exxon) appeals from separate decisions of the Wyoming
State Office, Bureau of Land Management (BLM), concerning issuance
of right-of-way grants to Exxon for the construction and operation of
two pipelines across Federal lands under the authority of section 28 of
the Mineral Leasing Act of 1920 (MLA), as amended, 30 U.S.C. § 185
(1982). Right-of-way W-79531(F), the subject of one appeal (IBLA 85-
458), authorizes a 28-inch-diameter pipeline to transport “sour’?!
natural gas from a dehydration plant, located on privately owned
lands, across intervening Federally owned lands for a distance of
approximately 35 miles, to the Shute Creek processing plant that is
partially located on Federal lands. At this processing plant, the sour
gas will be separated into its various components, which are: 66.0
percent carbon dioxide, 22.0 percent methane, 7.0 percent nitrogen, 4.5
percent hydrogen sulfide, and 0.5 percent helium.

After separation, the methane component will be transported by
pipeline for sale. The carbon dioxide separated from the raw gas will
also be transported to the point of sale by separate pipeline, a segment
of which will be constructed and operated by Exxon. Exxon applied for
and was granted right-of-way W-87686 for this carbon dioxide pipeline,
which is the subject of the second appeal (IBLA 85-721).

Exxon objects to BLM’s issuance of these rights-of-way pursuant to
section 28 of the MLA, arguing that the proper authority for both
grants is Title V of the Federal Land Policy and Management Act of
1976 (FLPMA), 43 U.S.C. §§ 1761-1771 (1982). In view of the related
factual context of these two appeals and the similar issue which they
raise, we have consolidated these cases for review by the Board.
Variations in the nature of the two pipelines and the consequent
effects on the legal analysis required to resolve the issues make it
appropriate to analyze each appeal in turn.

" “Sour” gas is defined as: *‘Natural gas contaminated with chemical impurities, notably hydrogen sulphide or other
sulphur compounds, which impart to the gas a foul odor. Such ds must be r d before the gas can be used
for commercial and domestic purposes.” H. Williams & C. Meyers, Oil & Gas Terms, 711 (5th ed. 1981).
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THE SOUR GAS PIPELINE RIGHT-OF-WAY (IBLA 85-458)

The LaBarge project was developed by Exxon to exploit the low-BTU
natural gas reserves on its Federal leases located in Sublette County,
Wyoming. The LaBarge project involves three Federal oil and gas units
for which Exxon is the operator. Exxon, whose working interest
ownership in each of the units ranges from 88 to 95 percent, operates
the Lake Ridge, Fogarty Creek, and Graphite units for itself and other
working interest owners, including Howell Petroleum Corp. (Howell)
and Yates Petroleum Corp. (Yates).? As of April 1985, Exxon had
drilled 11 wells into the Madison reservoir and was in the process of
drilling 8 more, with plans to drill an eventual total of approximately
64 producing wells (Affidavit of Paul W. Henderson, Operations
Manager, Appendix to Appellant’s Brief at 3).
~ On September 5, 1984, Exxon filed an amended application for a
right-of-way (W-79531(F)) for the construction and operation of a sour
or raw gas pipeline which would transport the gas from Exxon’s
dehydration facility located near the units in Sublette County,
Wyoming, to Exxon’s Shute Creek gas processing plant located in
Lincoln and Sweetwater Counties, Wyoming.? Exxon states that
facilities such as the Shute Creek facility, which is designed to separate
the components of the raw gas stream, are normally located on the
Federal lease area. However, in this case, consideration of access
problems in winter caused by the mountainous topography and
environmental impacts (including wildlife habitat and air dispersion
characteristics) resulted in selection of the Shute Creek site, which is
located 50 miles from the well-field units.

Appellant asserts in the statement of reasons for appeal that section
28 of the MLA only provides authorization for the “transportation of
natural gas.” Citing Solicitor’s Opinion, 87 1.D. 291 (1980), Exxon
argues that the pipeline at issue is essentially part.of a production
facility rather than a transportation facility authorized by section 28 of
the MLA. Hence, appellant argues the relevant statutory authority
must be found in the right-of-way provisions of Title V of FLPMA.
Further, Exxon seeks to find support in the distinction drawn by the
Federal Energy Regulatory Commission (FERC) (formerly Federal
Power Commission (FPC)) between gathering facilities and
transportation facilities in defining the term ‘“transportation of natural
gas”’ pursuant to the Natural Gas Act (NGA), 15 U.S.C. §§ T17-71Tw
(1982).

In answer to appellant’s statement of reasons, BLM contends the
distinction between production and transportation facilities recognized

2 According to Table 1 attached te appellant’s statement of reasons, Howell and Yates each own an interest in the
Fogarty Creek unit, amounting to 4.831 percent and 2.063 percent, respectively. Tbe other units also bave minority
working interest owners other than Exxon.

3The gas produced from wells on the units is first transferred by assorted feeder pipelines to the central
dehydration plant where water is removed from the gas stream.
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by tbe Solicitor’s Opinion, supra, was limited to production facilities
within Federal oil and gas leaseholds and does not apply to off-lease
facilities. BLM cites Frances R. Reay, 60 1.D. 366 (1949), in support of
its contention that section 28 of the MLA (rather than Title V of
FLPMA) provides the appropriate statutory authority for off-lease
pipeline rights-of-way without regard to any distinction between
production and transportation facilities. The answer of BLM points out
that the Reay case was discussed in Solicitor’s Opinion, supra, but not
overruled.

Further, BLM asserts that decisions of FERC or the FPC
interpreting the NGA are irrelevant to a determination of the proper
authority for a pipeline right-of-way grant. Finally, BLM argues the
Board should apply the definition of “pipeline” and “production
facilities”’in the regulations at 43 CFR 2880.0-5(i) and (k) to find section
28 of the MLA provides the proper authority for this right-of-way
grant.

Howell and Yates, minority working interest owners in the LaBarge
project, have filed petitions to intervene in this appeal. Petitioners
assert the fundamental issue is the common carrier status of the
pipeline which is mandated by statute if the right-of-way is granted
pursuant to the authority of section 28 of the MLA. Petitioners assert
that if the pipeline is not operated as a common carrier, it is unlikely
they will he able to transport their share of the sour natural gas to the
Shute Creek processing plant and market their share of the processed
gas and other plant products. Exxon has opposed the petitions. In light
of the potential adverse effect of the decision in this case on Howell
and Yates, the petitions to intervene are hereby granted.

Exxon was granted a right-of-way for its raw gas pipeline pursuant
to section 28 of the MLA, as amended, which provides in part:

Rights-of-way through any Federal lands may he granted by the Secretary of the
Interior or appropriate agency head for pipeline purposes for the transportation of oil,
natural gas, synthetic liquid or gaseous fuels, or any refined product produced therefrom

to any applicant possessing the qualifications provided in section 181 of this title in
accordance with the provisions of this section.

30 U.S.C. § 185(a) (1982). Pipelines and related facilities authorized
under the terms of section 28 of the MLA, as amended, must be
operated as ‘“‘common carriers.” 30 U.S.C. § 185(rX1) (1982). The
statutory authorization for rights-of-way found in Title V of FLPMA
does not establish such a requirement.

{1] A proper understanding of the Solicitor’s Opinion, supra, as well
as a proper resolution of the issue of the relevant statutory authority
for appellant’s right-of-way, requires that we examine earlier
Departmental decisions. In Frances R. Reay, supra, the question of the
statutory authority for a right-of-way for an oil pipeline constructed
across public lands by an oil and gas lease operator was examined. The
pipeline in that case crossed unleased Federal lands, connecting two
parcels which were under lease. Appellant contended the pipelines
were gathering lines necessary for proper movement of oil produced on
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one part of the lease to another part of the lease and, hence, not
pipelines within the scope of section 28 of the MLA subject to common
carrier requirements. In rejecting the distinction between gathering
pipelines and transportation pipelines for purposes of application of
section 28 of the MLA to rights-of-way for off-lease facilities the
Department held:

Although the pipe lines involved in the present proceeding may be short in length and
necessary to the operation of the lease, nevertheless, the requested right-of-way is
“through the public lands,” and it is proposed to be used ‘“for the transportation of oil or

natural gas.” The case comes within the scope of the unambiguous language of section
28.

60 1.D. at 367.

The Department went a step further in Continental Oil Co., 68 1.D.
186 (1961), in considering the authority for rights-of-way for pipelines
to connect with an existing casinghead gas gathering line, for a residue
gas fuel line, and for a gas collecting system. In this case the public
lands which the lines would cross were under lease to appellant under
the MLA. Notwithstanding appellant’s contention the lines constituted
a part of its gathering system, the decision held:

[TIhe circumstances present in this case that the lines here under discussion cross only
public lands under lease to the appellant and that the appellant contemplates their use
only in production operations [do not] alter our conclusion [that section 28 applies]. * * *
[Section 28] makes no distinction between lines which cross only lands under lease to the
pipeline applicant and lines which may cross lands under lease to others or lines which
may cross lands on which there may be no leases nor does it require that the lines be

constructed, operated and maintained as common carriers only in the event the lines are
to carry oil or natural gas to market.

68 LD. at 189-90.

It was against this background that the Solicitor examined the
applicability of the right-of-way regulations purportedly promulgated
pursuant to the authority of section 28 of the MLA to gathering lines
and other production facilities “located within the boundaries of oil
and gas leases issued under sec. 17 of the [MLA).” Solicitor’s Opinion,
supra at 292. In holding that other provisions of the MLA (sections 187
and 189) give the Secretary broad authority to regulate all on-lease
activities by lessees, the opinion held the Secretary had exercised that
authority in the form of regulations governing applications for permits
to drill and other permits for production and gathering facilities on the
leasehold. See 43 CFR Part 3160 (onshore oil and gas operating
regulations). This the Solicitor found that permits for on-lease
production and gathering facilities were properly authorized pursuant to
these regulations rather than regulations promulgated pursuant to
section 28 of the MLA. In this context the Solicitor expressly
distinguished on-lease production facilities including feeder lines and
gathering lines from pipelines or facilities utilized in the transportation
of oil and gas, whether located on-lease or off-lease. 87 I.D. at 297-99. In
doing so, he necessarily overruled Continental Oil Co., supra, to the
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extent that opinion had held that a section 28 right-of-way required of a
lessee for on-lease production and gathering facilities. However,
contrary to appellant’s contention, we find nothing in the Solicitor’s
Opinion, supra, to support granting a right-of-way for off-lease oil or gas
pipeline facilities, regardless of whether they are part of the production
and gathering system, under any other authority than section 28 of the
MLA. See Gas Co. of New Mexico, 88 IBLA 240 (1985). In this regard, it is
important to note the Solicitor’s Opinion, supra, discussed and followed
the earlier decision in Frances R. Reay, supra. See Solicitor’s Opinion,
supra, at 299.

The distinction between on-lease and off-lease facilities is recognized
in current Departmental regulations governing rights-of-way
promulgated pursuant to section 28 of the MLA. Thus, the regulations
at 43 CFR 2880.0-5 define the terms “pipelime” and ‘‘production
facilities” as follows:

§ 2880.0-5 Definitions.
As used in this part, the term:

* * * * * * *

(i) “Pipeline” means a line of [sic] traversing Federal lands for transporation of oil or
gas. The term includes feeder lines, trunk lines, and related facilities, but does not
include a lessee’s or lease operator’s production facilities located on his lease.

* * * * * * *

(k) “Production facilities” means a lessee’s or lease operator’s pipes and equipment
used on his lease solely to aid in his extraction, storage, and processing of oil and gas.
The term includes storage tanks and processing equipment, and gathering lines
upstream from such tanks and equipment, or in the case of gas, upstream from the point
of delivery. The term also includes pipes and equipinent, such as water and gas injection
lines, used in the production process for purposes other than carrying oil and gas
downstream from the wellhead.

This Board is hound by duly promulgated Departmental regulations.
See Garland Coal & Mining Co., 52 IBLA 60, 88 LD. 24 (1981). Clearly,
authority for rights-of-way for pipeline facilities located off-lease is
provided by section 28 of the MLA, notwithstanding the pipeline
facility is part of a gathering system. See 43 CFR 2882.1.

Further, we find nothing in the subsequently enacted Title V of
FLPMA which indicates an intent to authorize rights-of-way for
pipelines carrying oil and gas from Federal leases. Section 510(a) of
FLPMA provides in pertinent part:

Effective on and after October 21, 1976, no right-of-way for the purposes listed in this
subchapter shall be granted, issued, or renewed over, upon, under, or through [public

lands and National Forest System lands] except under and subject to the provisions,
limitations, and conditions of this subchapter * * *.

43 U.S.C. § 1770(a) (1982). The purposes of Title V are specified at

43 U.S.C. § 1761 (1982). That section provides that the Secretary of the
Interior may grant, issue, or renew rights-of-way across public lands
for, inter alia, “[plipelines and other systems for the transportation or
distribution of liquids and gases, * * * other than oil, natural gas,
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synthetic liquid or gaseous fuels, or any refined product produced
therefrom.” (Italics added.)

We agree with counsel for BLM that Congress created two separate
legal regimes for pipeline rights-of-way. The legislative history leaves
no doubt about this conclusion. The report from the Interior
Committee presented in discussion on the Senate floor describes the
distinct coverage of the separate right-of-way provisions:

Title IV [of S. 507} provides uniform and comprehensive authority to the Secretary to
grant rights-of-way on the national resource lands for such purposes as roads, trails,
canals and powerlines. It is patterned after the Act of November 16, 1973 (87 Stat. 576)

[amending section 28 of the MLAJ; but it does not provide new authority to grant rights-
of-way for oil and gas pipelines as this authority is contained in that Act. [] [Italics

added.]

Accordingly, we conclude that right-of-way W-79531(F) for Exxon’s
off-lease raw gas pipeline over public lands between its dehydration
plant and its Shute Creek processing plant was properly issued
pursuant to the authority of section 28 of the MLA.

THE CARBON DIOXIDE PIPELINE RIGHT-OF-WAY (IBLA 85-721)

The second pipeline right-of-way appeal before us raises the issue of
the proper statutory authority in a slightly different context. Exxon
has appealed the issuance of its right-of-way for the carbon dioxide
pipeline (W-87686) across Federal lands on the ground that carbon
dioxide, a noncombustible gas, is distinguishable from natural gas,
which latter substance is a proper subject of a right-of-way under
section 28 of the MLA. The right-of-way in this case is exclusively
devoted to the transportation of carbon dioxide from Exxon’s Shute
Creek processing plant to Colorado where the gas is sold to an oil
exploration and development firin for use in tertiary recovery
operations from a partially depleted oil field.

Appellant points out in its statement of reasons for appeal that
section 28 of the MLA literally authorizes the grant of rights-of-way for
pipeline purposes for the transportation of “natural gas” or “any
refined product produced thereform.” 30 U.S.C. § 185(a) (1982). Title V
of FLPMA, on the other hand, authorizes the grant of rights-of-way
through such lands for purposes of pipelines for transportation of
“gases, other than * * * natural gas.” 43 U.S.C. § 1761(a)2) (1982).
Exxon contends “natural gas” is a term of art referring to combustible,
hydrocarbon gas as contrasted with pure carbon dioxide which is
neither a hydrocarbon nor combustible. Appellant cites the regulation
defining “oil and gas” as “oil, natural gas, synthetic liquid or gaseous
fuels or any refined product produced therefrom.” 43 CFR 2880.0-5(g).
Exxon contends the carbon dioxide is not a refined product of natural

4122 Cong. Rec. 4046 (1976). Title 1V of S. 507 corresponds to Title V of FLPMA, P.L. 94-579, enacted Oct. 21, 1976.
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gas. It asserts refining refers solely to a process by which the chemical
characteristics of petroleum products are changed.

The answer filed by BLM contends the term “natural gas” in section
28 of the MLA refers to gas of a natural origin as opposed to
manufactured or artificial gas. Thus BLM contends section 28 of the
MLA is applicable to the carbon dioxide pipeline. Counsel for BLM
points out the inconsistency in appellant’s position that carhon dioxide
is gas for purposes of development under an oil and gas lease issued
pursuant to the MLA (most of the carbon dioxide entering the pipeline
was produced from Federal oil and gas leases) and yet not a natural
gas for purposes of a transportation pipeline right-of-way under section
28 of the MLA. BLM asserts the modifier “natural” was added to the
term gas in the section 28 right-of-way provisions to distinguish gases
produced from oil and gas leases from artificial or manufactured gas.
Further, BLM contends the carbon dioxide to be carried by the pipeline
qualifies as a refined product produced from the gas generated by the
wells. Counsel for BLM notes that although “refined product” is not
defined in the statute, the word ‘“refine” is commonly held to mean the
removal of impurities, or making something pure.

Howell and Yates, intervenors in the prior appeal regarding the raw
gas pipeline, have also petitioned to intervene in Exxon’s appeal of the
carbon dioxide pipeline righi-of-way. Petitioners are the owners of
working interests in one of the units from which the gas is developed
that is subsequently separated into the carbon dioxide component for
the pipeline. Both petitioners assert, in effect, that the real issue here
is the applicability of the common carrier requirement of section 28 of
the MLA. Petitioners contend they will be unable to transport and
market their share of the carbon dioxide produced from the unit since
Exxon will refuse to transport their share of the carbon dioxide if not
compelled to operate the pipeline as a common carrier as mandated by
section 28 of the MLA. In light of the potential adverse effect on
petitioners, the petitions to intervene in this appeal are also granted.

[2] This Board has previously examined the question whether the
term “‘gas’” as embraced in a reservation of oil and gas under a patent
issued pursuant to section 1 of the Act of July 17, 1914, as amended,
30 U.S.C. § 121 (1982), includes carbon dioxide as well as combustible,
hydrocarbon gas. See Robert D. Lanier, 90 IBLA 293, 93 L.D. 66 (1986).
In answering that question in the affirmative, the Board reviewed
some of the cases cited by appellant in support of the asserted
distinction between the terms “gas” and “natural gas.”

The court in Navajo Tribe of Indians v. United States, 364 F.2d 320
(Ct. CL 1966), decided the question of whether a lease of oil and gas
deposits conveyed the right to develop helium, a noncombustible,
nonhydrocarbon gas. The court found that gases existing in nature do
not fit into mutually exclusive categories such as hydrocarbon and
nonhydrocarbon, but rather the various elements are commingled and
the hydrocarbon content cannot be produced separately from the other
components. Id. at 326. Although the court recognized the parties to
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the lease may have contemplated leasing only combustible
hydrocarbon gases, the court found it “more realistic to presume that
the grant included not only hydrocarbons but other gaseous elements
as well.” Id. at 326. Thus, the court concluded the lease embraced
helium gas deposits. The Navajo court found significant the case of
Lone Star Gas Co. v. Stine, 41 S.W.2d 48, 49 (Tex. Comm’n. App. 1931),
holding that a grant of ‘‘all natural gas” included all substances
emerging from the well as a gas.

In Northern Natural Gas Co. v. Grounds, 441 F.2d 704 (10th Cir.
1971), the issue was whether oil and gas leases in the gas fields of the
Hugoton area conveyed the helium produced with the hydrocarbon
gases. After quoting the district court’s definition of gas as embracing
any naturally formed aeriform substance indigenous to the underlying
reservoir (including helium), id. at 711, the court found the issue to be
one of intent. Accepting the district court finding that the lessors had
no specific intent regarding helium and concluding that helium
emerges as a component of the gas produced which necessarily comes
from the wellhead and into the pipeline with all the gases which make
up the entire stream, the court held general intent would include in
the lease all components of the gas produced from the wells. Id. at 712-
14. Further, in the absence of evidence of a specific intent to the
contrary, the court found the general intent to be dispositive. Id.
at T14.

The Board in Lanier found that at the time of passage of the Act of
July 17, 1914, carbon dioxide was recognized as an element of natural
gas but regarded as an impurity, thus making it unlikely Congress had
any specific intent regarding reservation of carbon dioxide since it was
not considered to have commercial value. After discussing the Navajo
and Northern cases the Board found, in the absence of any evidence of
specific congressional intent to exclude carbon dioxide from the gas
reservation, the term “gas’” must be construed to include all
component parts of the gas produced from the wells and not only
hydrocarbon gas. 90 IBLA at 306, 93 1.D. at 73-74.

Although the analysis provided in these cases is not conclusive
regarding the intent of Congress in providing authority in section 28 of
the MLA for rights-of-way for the transportation of natural gas, it
supports a finding of intent to include in the term all components of
the gas stream produced from a gas well in the absence of evidence of
a specific intent to the contrary. Indeed, it is quite clear that at the
time of passage of the MLA of 1920 the interest in gas conveyed by
leases issued thereunder was considered to embrace nonhydrocarbon
components of gas produced from wells. Section 1 of the MLA, which
authorized the leasing of oil, gas, and other mineral deposits owned by
the United States, expressly reserved to the United States the
ownership of and right to extract helium from all gas produced from
leased lands. MLA, ch. 85, § 1, 41 Stat. 437-38 (codified at 30 U.S.C.
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§ 181 (1982)). As the Board noted in Robert D. Lanier, supra at 307-08,
93 L.D. at 74-75, it would have been unnecessary to exclude the right
to extract helium (a nonhydrocarbon) under Federal oil and gas leases
if nonhydrocarbons were not subject to the lease. Solicitor’s Opinion,
88 L.D. 538 (1981).

Notwithstanding appellant’s contention that natural gas is a term of
art embracing only hydrocarbon gas, the legislative history indicates
the intent of Congress in specifying natural gas in section 28 was to
clarify the applicability of the right-of-way provision to gas produced
from gas wells as distinguished from artificial or manufactured gas.
See Wilderness Society v. Morton, 479 F.2d 842, 855 n.30 (D.C. Cir.), cert.
denied, 411 U.S. 97 (1973). The court based its conclusion on the
following dialogue which occurred between Representative Mann and
Representative Ferris, the latter being the sponsor of the bill and
Chairman of the Committee on the Public Lands:

Mr. Mann. * * * I should like to ask one more question. You do not limit what pipe
lines are to carry?

Mr. Ferris. I do not quite get the gentleman'’s question.

Mr. Mann. You say “for all pipeline purposes.” That includes not only oil, but water,
and not only natural gas, but artificial gas. Is it not desirable to limit this permission to
oil and natural gas pipe lines?

Mr. Ferris. The committee did not intend to do any more than that. Nothing more
than that was considered.

Mr. Mann. I will offer an amendment to insert, after the words ‘“‘pipe-line purposes,”
the words “for the transportation of oil and natural gas.”
Mr. Ferris. The committee did not intend to go any further.

51 Cong. Rec. 15419 (1914), cited in 479 F.2d at 855 n.30.

Thus, the purposes of the addition of the qualifier “natural” to the
term ‘“‘gas” was to distinguish naturally occurring gas produced from
the ground through a well from gas which was artificially
manufactured. Indeed, this meaning of the term is compelled by the
principle of statutory construction which dictates that a provision not
be construed in a manner inconsistent with the purposes of the statute.
The purpose of section 28 of the MLA was to authorize rights-of-way to
ensure oil and gas lessees would be able to transport and market the
products developed from Federal oil and gas leases. In concluding that
these products include nonhydrocarbon gases such as carbon dioxide, it
necessarily follows that the pipeline right-of-way authority must also
embrace these gases. Accordingly, we must also affirm the decision of
BLM with respect to right-of-way W-87686.

We note this result is also compelled by the language of the statute
and the regulation making section 28 of the MLA applicable to rights-
of-way for “oil, natural gas, * * * or any refined product produced
therefrom.” 30 U.S.C. § 185(a) (1982) (italics added.) We must reject
appellant’s attempt to place an extremely narrow definition on the
term ‘‘refine.” The term “refine” is properly stated to mean “to free
from impurities.” Bureau of Mines, U.S. Department of the Interior, A
Dictionary of Mining, Mineral, and Related Terms 907 (1968) (definition
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of “refine”’). Hence, the decision of BLM must also be affirmed on this
ground.

Therefore, pursuant to the authority delegated to the Board of Land
Appeals by the Secretary of the Interior, 43 CFR 4.1, the decisions
appealed from are affirmed.

C. RANDALL GRANT, JR.
Administrative Judge

WE CONCUR:

FrRANKLIN D. ARNESsS
Administrative Judge

JAMES L. BUrsk1
Administrative Judge
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May 6, 1987
ANGELINE GALBRAITH

97 IBLA 132 Decided May 6, 1987

Appeal from a decision of the Fairbanks District Office, Bureau of
Land Management, rejecting Native allotment application F-14780.

Set aside and remanded; contest ordered.

1. Alaska: Native Allotments--Alaska National Interest Lands
Conservation Act: Native Allotments

The right of an Alaska Native allotment applicant to amend the description on his
application where it designates land other than that which the applicant intended to
claim at the time of application provided by sec. 905(c) of ANILCA, 43 U.S.C. § 1634(c)
(1982), extends both to unsurveyed lands and those lands surveyed prior to enactment of
sec. 905(c). This right, however, terminates upon the establishment, hy the Secretary,
after proper notice, of a date certain on which all requests for amendment must be
received or by the adoption, after Dec. 2, 1980, of a plan of survey for either the
originally described or the newly described land.

2. Alaska: Native Allotments--Alaska National Interest Lands
Conservation Act: Native Allotments

A Native allotment applicant seeking to amend the description of land contained in his
or her allotment application has the burden of establishing that the new description
correctly describes the land for which he or she had intended te apply. In adjudicating
such requests, BLM is required to consider all evidence in the case file and where such
evidence does not clearly establish that the new description represents the original
intent of the Native, BLM may not approve the amendment.

3. Alaska: Native Allotments--Alaska National Interest Lands
Conservation Act: Native Allotments

Under the Native Allotment Act of 1906, 43 U.S.C. §§ 270-1 to 270-3 (1970), and the
implementing regnlations, an allotment applicant must show substantially continuous
use and occupancy potentially exclusive of others. Using land for a period of a few days
each year does not constitute substantially continuous possession or use and is properly
categorized as “intermittent use.”

4. Alaska: Native Allotments--Alaska National Interest Lands
Conservation Act: Native Allotments--Words and Phrases

“Potentially exclusive of others.” As used in 43 CFR 2561.0-5, the phrase “potentially
exclusive of others” means that the nature of the use must be such that any person on
the land, under normal circumstances, knew or should have known that the land was
subject to the claim of another. Under this standard, use of land solely for picking
berries, without more, cannot be deemed potentially exclusive of others and, therefore,
cannot establish a right to a Native allotment.

APPEARANCES: Colleen DuFour, Esq., Alaska Legal Services Corp.,
Anchorage, Alaska, for Angeline Galhraith; Lance B. Nelson, Esq.,
Assistant Attorney General, Department of Law, Anchorage, Alaska,
for the State of Alaska.

94 1.D. No. 5
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OPINION BY ADMINISTRATIVE JUDGE BURSKI

INTERIOR BOARD OF LAND APPEALS

Angeline Galbraith has appealed from a decision of the Fairbanks
District Office, Bureau of Land Management (BLM), dated December 7,
1974, rejecting her Native allotment application F-14780. Since
resolution of this appeal requires analysis of an initial question of law,
as well as application of the law to the specific facts of this case, we
will first briefly sketch the facts to provide a framework for examining
the legal question. Thereafter, we will explore the facts in greater
detail since they are ultimately determinative of the result reached.

By an application signed August 11, 1971, and received by BLM
December 16, 1971, Angeline Galbraith sought a preference right for
the allotment of a parcel of land under the now repealed Native
Allotment Act of 1906, 34 Stat. 197, as amended, 43 U.S.C. §§ 270-1
through 270-3 (1970). The Act granted the Secretary of the Interior
authority to allot “in his discretion and under such rules as he may
prescribe” up to 160 acres of vacant, unappropriated, and unreserved
nonmineral land in Alaska to any Indian, Aleut, or Eskimo of full or
mixed blood who resides in Alaska and is the head of a family or 21
years of age. Id. Under tbe Act and implementing regulations,
entitlement to an allotment was dependent upon satisfactory proof of
substantially continuous use and occupancy of the land for a 5-year
period. Id.; see 43 CFR 2561.0-5(a); see also United States v. Flynn,

53 IBLA 208, 88 1LD. 373 (1981). 43 U.S.C. § 1617(a) (1982). The Native
Allotment Act was repealed on December 18, 1971, by the Alaska
Native Claims Settlement Act (ANCSA), 43 U.S.C. §§ 1601 through
1624 (1982), hut applications pending before the Department as of the
date of repeal were allowed to proceed to patent.

In her application, appellant claimed seasonal use and occupancy of
the land for berrypicking and rabbit snaring since 1955. Her
application did not describe the land applied for, but a note dated
December 13, 1971, submitted with the application reads as follows:

Angeline Galbraith
Fairbanks (D-3) Quadrangle
Fairbanks Meridian

Beginning at latitude 64°46'36” N., longitude 148°01'23” W., thence S. 20 chains to
corner 1, thence W. 25 chains to corner 2, thence N. 20 chains to corner 3, thence E. 25
chains to point of beginning.

Appellant asserts that the description was prepared by an employee of
the Bureau of Indian Affairs (BIA) based on her pointing out on a map
the position of the land she wished to claim.

On November 22, 1972, BLM issued a decision rejecting appellant’s
application. The decision stated that the application was for “50 acres,
situated in protracted Section 36, T. 3 S., R. 3 W, Fairbanks
Meridian, and more particularly described as follows,” giving the same
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metes and bounds description as the December 13 note. The reason
stated for rejecting the application was that the office records showed
the tract had been withdrawn and reserved for use by the War
Department by Exec. Order No. 8847, filed August 8, 1941, and was
not subject to the initiation of rights under the allotment laws.

By memorandum dated January 31, 1973, BIA informed the
Fairbanks District Manager that the latitude and longitude given in its
decision ‘‘does not lie within protracted section 36, T3N, R3W,
Fairbanks Meridian * * * according to the USGS Fairbanks D-3
Quadrangle we have,” but within “protracted section 6, T2S, R2W,
Fairbanks Meridian.” A second memorandum dated November 13,
1973, stated that Angeline Galbraith had come into the BIA office in
Anchorage and furnished the following description for her Native
allotment application: “Township 2 South, Range 2 West, Fairbanks
Meridian, Section 6: W1/2SE1/4, NE1/4SW1/4 NE1/4, S1/2SW1/
4NE1/4, E1/2 of Lot 2. (According to USGS Quadrangle Fairbanks D-
3).” By decision dated November 21, 1973, BLM vacated its previous
decision and reinstated appellant’s application.

A field examimation of the land described in the November 13
memorandum was conducted on August 31, 1977. Although both
appellant and her husband lived in Anchorage at the time, they
accompanied the examiner. The examiner found that “the applicant
had little knowledge of the parcel location,” and that she “did not
show the examiner any evidence of use or occupancy.” He concluded
that she had not met the requirements which would entitle her to
approval of her allotment application. No action was taken at that
time, apparently because there were a number of conflicting
applications for allotment of this parcel and BLM desired to
simultaneously adjudicate them.

In 1980, Congress enacted the Alaska National Interest Lands
Conservation Act (ANILCA), P.L. 96-487, 94 Stat. 2371 (1980). Section
905(a)(1) provided that, with certain exceptions, Native allotment
applications which were pending “on or before December 18, 1971, and
which describe either land that was unreserved on December 13, 1968,
or land within the National Petroleum Reserve” were approved on the
180th day following the effective date of the Act. 43 U.S.C. § 1634(a)(1)
(1982). Among the exceptions were those of section 905(a)}(5) which
provided that allotment applications were not approved but were to be
adjudicated under the Native Allotment Act if within the 180 days a
protest was filed by a Native corporation, the State of Alaska, or a
person or entity claiming improvements on the land. 43 U.S.C.

§ 1634(a)(5) (1982).

Within the 180-day period two private parties filed protests against
appellant’s allotment application, alleging that appellant had never
used the land. BLM notified them that their protests appeared to be
proper under ANILCA’s requirements. In addition, the State of Alaska
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filed a protest claiming the allotment application was for land properly
selected by the State prior to the passage of ANCSA and that,
therefore, the application had to be adjudicated under the
requirements of the Native Allotment Act. The State’s protest was
summarily dismissed on the grounds that it did not assert either
ownership of improvements on the land or the necessity of using the
land for access to Federal and State lands, resources located on them,
or a public body of water used for transportation as required by section
905(a)(5). BLM also contended that ANILCA did not authorize protests
based upon State selection applications.

A second field examination was conducted June 6, 1983. The parcel
examined was not that reviewed in the first examination, but rather
was lot 5,sec. 6,T. 2 S,, R. 2 W, Fairbanks Meridian, a parcel of
30.92 acres located on the western boundary of the section. Appellant
and her cousin, Mary McLean, were present. In his report, the
examiner noted that the:

Original application was plotted and described in error by BIA-this error placed the
parcel in conflict with allotments F-14546 (Vivian Titus) and F-14430 (Florence Keyse).
Parcel has now been moved to location the applicant intended to apply for and is no
longer in conflict with any adjacent allotments.

Based on his examination and statements by appellant and her cousin
made during the examination, the examiner concluded that appellant
had complied with the requirements of the Native Allotment Act.

Following the examination, the State of Alaska and the two private
parties who had filed protests were notified of the change in the land
description in appellant’s application and were given 60 days to renew
their protests. The private parties and the State filed new protests. The
reasons noted by the State for its protest were that the land described
in the application was used for an existing road, in particular that a
33-foot section-line easement existed along the western boundary of the
parcel.

In response to one of the private protests filed with BLM, a
supplemental field examination was conducted on January 13, 1984.
As alleged by the protestant, the examiner found that a 60-foot-wide -
dirt and gravel runway extended approximately 250 feet into the
southwest portion of the parcel. He also noted that from the end of the
runway a dirt road ran approximately 300 feet to connect with an
access road on private property. Additionally he found that the parcel
was crossed by a 900-foot-long power transmission line running from
the southwest corner of the parcel to its eastern boundary on a line
roughly parallel to the runway. The examiner concluded that because
the airstrip had been built on Federal lands without authorization and
did not predate the Native allotment, the protest should be dismissed
and the application processed to certification.

BLM issued an initial decision on June 13, 1984. It first found that,
due to the protests which had been filed, the application was not
legislatively approved under ANILCA but required adjudication under
the Native Allotment Act. It noted that the State’s claimed section-line
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easement was not a matter for adjudicatiorn. by BLM but by State
court. In regard to the airstrip, BLM found that although its
construction and maintenance indicated less than exclusive use and
occupancy of the land by appellant, the area of nonexclusive use was
less than one-fourth of the parcel. Based on the provisions of 43 CFR
2561.0-8(b) which provides that substantially continuous use and
occupancy of a significant portion of the smallest subdivision of the
public land survey entitle an applicant to the full subdivision, BLM
concluded that the airstrip would not prevent approval of the
allotment. BLM concluded, however, that appellant had not met the
requirements of the Native Allotment Act and, therefore, held her
application for rejection.

BLM’s decision was premised on two separate lines of analysis. First,
the decision noted that on March 16, 1964, the State of Alaska had
filed a general purposes selection application, ¥-031959, for all
available lands within T. 2 S., R. 2 W., Fairbanks Meridian. The lands
within lots 4 and 5 were not then available as they were included
within an allowed homestead entry, F-026885. This entry was closed on
April 13, 1967, notice of which was postod the following day. The State
amended its application to include all available land on June 16, 1972.
Since, as of this date, there was no Native allotment application
describing the land in lots 4 and 5, the District Office concluded that
the State selection properly attached to the land.

This fact was deemed of critical importance to appellant’s
application since the record indicated that her use and occupancy had
been intermittent from 1968 (when she moved to Anchorage) to the
present. The District Office noted that this Board had held in United
States v. Flynn, supra, that the right to a Native allotment vests only
upon the completion of 5-years’ use and occupancy of the land and the
filing of an application therefor. Thus, where qualifying use and
occupancy of a parcel of land ceases prior to the filing of an allotment
application, the right te the allotment also terminates, regardless of
the subjective intent of the Native. Since intermittent use is, by
definition, not qualifying use (see 43 CFR 2561.0-5(a)), the District
Office held that the 1972 amendment of the State selection application
segregated the land and prevented allowance of the allotment.

Independent of the above analysis, the District Office held the
allotment application for rejection for another reason. The basis cited
was the Board’s decision in Andrew Petla, 43 IBLA 186 (1979),' which
had held, in accord with Secretarial Instructions of October 18, 1973,
that amendments of an allotment application which result in the
relocation of the allotment will not be accepted “unless it appears that
the original description arose from the inability to properly identify

1 Actually, there was no majority opinion in the Petla case. The language cited in the text was fromn the lead opinion
which represented the views of only a plurality of the Judges.
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the site on protraction diagrams.” Id. at 193 (italics supplied).
Emphasizing the underlined phrase, the District Office noted that,
inasmuch as lot 5 had been surveyed in 1919, no amendment could be
permitted, as any misdescription could not have resulted from the
inability to properly locate the land sought on a protraction diagram.

While the decision held the allotment application for rejection, it
also afforded appellant 60 days in which to dispute any material facts.
Appellant submitted affidavits from herself, her former husband, Peter
Galbraith, and her cousin, Mary McLean. Peter Galbraith’s statement
averred that he recalled that appellant “used to set snares for rabbits
during the winter and pick berries during the late summer on the
land. She continued to use the land in this manner while we were
married and until the late 1970’s.”’2

On December 16, 1984, BLM issued a notice declaring appellant’s
Native allotment application rejected. The notice again stated that due
to the protests which had been filed, the application was not
automatically approved under section 905(a)(1) of ANILCA but was
required to be adjudicated under the Native Allotment Act. Based on
its review of appellant’s application, in ligbht of the affidavits
submitted, BLM found that she met the use and occupancy
requirements of the Act.? However, it found that the application for
lot 5 could not be approved because the final proviso of section 905(c)
of ANILCA, which stated that ‘“no allotment application may be
amended for location following adoption of a final plan of survey which
includes the location of the allotment as described in the application or
its location as desired by amendment” (43 U.S.C. § 1634(c) (1982)),
limited amendments of allotment applications to unsurveyed lands.
BLM also noted that, inasmuch as the lands claimed had been
surveyed since 1919, appellant could not show that the error in the
original description resulted from the mability to properly identify the
site on a protraction diagram.

While the land status of lot 5, the history of appellant’s application,
as well as BLM’s decision raise numerous legal questions and issues,
our review is limited to those necessary to dispose of the case. On
appeal, both appellant and the State of Alaska bave addressed BLM’s
interpretation of the final proviso of section 905(c) as excluding
amendments for surveyed lands. The second and third provisos of
43 U.S.C. § 1634(c) (1982) state:

Provided further, That the Secretary may require that all allotment applications
designating land in a specified area be amended, if at all, prior to a date certain, which
date shall be calculated to allow for orderly adoption of a plan of survey for the specified
area, and the Secretary shall mail notification of the final date for amendment to each
affected allotment applicant, and shall provide such other notice as the Secretary deems

2 We would note that Peter Galbraith's statements with respect to the land actually used is necessarily secondhand
information since appellant, in her affidavit, stated that ‘“even while we were married, Peter did not go with me when
I picked berries and gathered food on the land” (Exh. 12 to Statemnent of Reasons at 2).

3 Apparently, appellant’s affidavits had convinced the District Office that her use of the land had not been
interinittent during the period between 1968 and the date of her application, thus avoiding the United States v. Flynn
rule. See discussion, infra.
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appropriate, at least sixty days prior to said date: Provided further, That no allotment
application may be amended for location following adoption of a final plan of survey
whicb includes the location of the allotment as described in the application or its
location as desired by amendment. [Italics in original.]

In advancing an interpretation of this language, both sides have quoted
portions of a passage of the House-Senate Conference Committee
report on ANILCA. 1t states:

A significant percentage of Alaska Native allotment applications do not correctly
describe the land for which the applicant imtended to apply. Technical errors in land
description, made either by the applicant or by the Department in computing a metes-
and-beunds or survey description from diagrams, are subject to correction under
authority of Section 905(c). In accordance with the Department’s existing procedures for
the amendment of applications, subsection (c) requires that the amended application
describe the land the applicant originally intended to apply for and does not provide
authority for the selection of other land. * * *

In the interest of finalizing plans of survey for Native village and regional
corporations, the Secretary, following the required notice, may set a deadline for
amendment of applications in a designated area. Allotment applications may not be
amended for location following the adoption by the Department of a final plan of survey

for the area in which the allotment as originally described or as it would be amended is
located.

S. Rep. No. 413, 96th Cong. 2d Sess. 286, reprinted in 1980 U.S. Code
Cong. & Ad. News 5070, 5230.

In her statement of reasons, appellant contends that under
subsection 905(c) an amendment is proper whenever the new
description designates the land for which an applicant intended to
apply, regardless whether the land newly described has been surveyed.
She argues that the subsection’s final proviso pertains to the second
and preceding proviso permitting the Secretary of the Interior to set a
deadline for amending applications in a designated area. The State of
Alaska, on the other hand, argnes that “diagrams” in the legislative
history quoted above refers to protraction diagrams of unsurveyed
townships and that “existing procedures” refers to an earlier
Secretarial guideline limiting amendments to those based on an error
arising from the inability of the applicant to properly identify land on
a protraction diagram. Thus, tbe State supports BLM’s conclusion that
the final proviso of subsection 905(c) applies only to unsurveyed land.

We do not find the contentions of either party to be persuasive.
Nothing in either subsection 905(c) or the legislative history cited to us
supports appellant’s conclusion that the final proviso pertains only to
the preceeding one. Indeed, such a reading makes the final proviso
unnecessary. The second proviso grants the Secretary authority to set
a deadline for amending all allotment applications in a designated area
by notice mailed to them at least 60 days prior to the deadline. The
purpose stated in the statute for this procedure is to allow orderly
adoption of a plan of survey. The legislative history, in turn, indicates
that the purpose of the survey would be to identify lands to be
conveyed te Native village and regional corporations. Amendments to
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allotment applications made after procedures for adoption of a plan of
survey have been established would require changes in the plan and
could necessitate additional survey work, thereby delaying
conveyances, as well as causing additional expense for the Department.
In order to expedite conveyances by promoting administrative
efficiency, the Secretary was given authority to set a deadline cutting
off the amendment rights of applicants for allotments within an area.
In such a case, however, the third proviso would have no application
because the right to amend would be terminated prior te the adoption
of a final plan of survey.

[1] On the other hand, we are not persuaded that the right to amend
recognized by the initial language of section 905(c) is limited to
unsurveyed lands. No such restriction appears in the statute. As
quoted above, Congress was aware that many applications did not
correctly describe the land the applicants wished to acquire. The
legislative history also indicates that correction of technical errors by
amendments was to be permitted under the provision. While we agree
that “diagrams” most likely refers to protraction diagrams, we do not
believe that the reference, or the sentence of which it is part, indicates
an intent to prohibit all amendments under subsection 905(c) where
the land had been surveyed prior to the filing of the application.
Indeed, if this were the standard, it is impossible to understand how
BLM could have permitted Mary C. McLean, appellant’s cousin, to
amend her description to embrace lot 4, sec. 6, since that land was
also surveyed prior to her application and the third proviso prohibits
amendments following adoption of a final plan of survey “which
includes the location of the allotment * * * as desired by amendment.”
Yet, as we shall show, infra, BLM correctly permitted the amendment
and then proceeded to issue the certificate of allotment to McLean (see
F-14796).4

We interpret section 905(c) as follows. First, an amendment of a
Native allotment application describing different lands is permissible
only where the new description embraces the lands originally sought.
See Tukle v. Hodel, No. AB5-373 (D. Alaska Apr. 7, 1987). Second, no
amendment of an allotment application is allowable in a specific area
beyond a date selected by the Secretary after giving at least 60 days
notice, regardless of whether or not the application describes the lands
originally sought, and independent of the actual adoption of a plan of

“The fact that McLean filed her amendment prior to the passage of ANILCA is of no moment. As both the
legislative history and the Fairbanks District Office noted, Congress was essentially ratifying the Department’s
existing procedures. While it is true that cases such as Andrew Petla, supra, spoke of difficulties in determining the
precise location of land on protraction diagrams, we are aware of no cases in which the Department held, as a wnatter
of law, that post-ANCSA d te were prohibited, regardless of whether or not an applicant could show that an
error had been made, if the land had been surveyed. While the decision m Edith Szmyd, 50 IBLA 61 (1980), did note
tbat because the land had been surveyed before the filing of the application the error in description could not have
arisen because of an inability to properly identify the situs on a protraction diagram, the decision also noted that “(i}t
has not been shown in either case that the reason new lands were applied for was an inability to properly identify the
occupied parcel on tlie original application.” Id. at 63. This formulation was the ultimate standard which determined
the permissibility of an amendment. Obviously, where an applicant has applied for land which was surveyed and then
seeks to change the location of that land, such an applicant may have a more difficult problein proving that there was
an error in the original application. But, we do not believe that such attempts were totally foreclosed under pre-
ANILCA procedures.
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survey. Third, where a plan of survey is adopted subsequent to the
enactment of ANILCA, the adoption of such plan of survey cuts off the
right to amend the application. In the instant case, since there has
been no notice by the Secretary closing the area to further
amendment, nor any plan of survey adopted subsequent to ANILCA,
amendments to Native allotment applications may be permittod
provided the allotment applicant establishes that the new description
describes the land originally intended to be claimed. Pedro Bay Corp.,
78 IBLA 196, 201 (1984).

[2] That an applicant contonds his amendment describes the land
originally intended does not, of course, settle the matter. Rather, the
question of intent must be determined based on the facts and
circumstances reflected in the record. Relevant to the question of
intent are the geographic positions of the land described in the original
application and the proposed amendment, the relation of the parcels to
each other and to any landmarks or improvements, the history of the
legal status of the parcels, and the reasons why the original
application did not correctly describe the intended land. See Pedro Bay
Corp., supra. Moreover, an applicant should show how his or her
activities since filing the application have been consistent with the
present claim that other land was intended. Such factors should clearly
indicate a reasonable likelihood that the land described by the
amendment was the land intended to be claimed at the time of the
original application.

In the instant case, BLM determined that appellant had used and
occupied the land in conformity with the 1906 Allotment Act, but did
not make a specific finding that she had intended to file for lot 5. The
State of Alaska argues that appellant has not shown that she
originally intended to apply for lot 5 and, therefore, the amendment
should be rejected. Appellant argues that BIA consistently
misdescribed the parcel for which she intended to apply and breached
its fiduciary duty to Alaskan Natives by failing to properly assist her
in making her application. Our review of the record, as we shall show,
convinces us that there is substantial room for doubt that appellant
originally intended to apply for lot 5. Moreover, even if it is
established that such was her original intent, we do not believe that
the record as it presently exists justifies BLM’s determination that her
alleged use constitutes substantial use and occupancy. Accordingly, we
will set aside not only BLM’s rejection of the amendment but also its
finding of compliance with the 1906 Act. On remand, BLM will initiate
a contest of appellant’s application, under the standards we delineate
herein, to detormine whether appellant can establish an original intent
to apply for the land in lot 5 and, assuming the first question is
answered in the affirmative, qualifying use and occupancy of that
tract. See Donald Peters, 26 IBLA 235, 83 1.D. 308, sustained on
reconsideration, 28 IBLA 153, 83 1.D. 564 (1976). See also Pence v.
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Kleppe, 529 F.2d 135 (9th Cir. 1976). We turn now to a consideration of
those facts which impel us to our determination.

When appellant originally filed her application with BIA, she was
accompanied by her cousin, Mary C. McLean. Both have consistently
insisted, and the record tends to support this assertion, that they had
intended to apply for adjacent parcels of land. It is important,
therefore, to examine both applications in tandem.

Appellant’s application originally described a rectangular parcel of
land as follows: “Beginning at latitude 64°46'36” N., longitude
148°01'23” W., thence S. 20 chains to corner 1, thence W. 25 chains to
corner 2, thence N. 20 chains to corner 3, thence E. 25 chains to point
of beginning.” (Italics supplied). McLean’s description was as follows:
“Beginning at latitude 64°36'28” N., longitude 148°03'48” W, thence S.
20 chains to corner 1, thence W. 20 chains to corner 2, thence N. 20
chains to corner 3, thence E. 20 chains to point of beginning.” (Italics
supplied.) Given 10 minutes of separation, the applications could
clearly not be adjacent. What obviously happened was that the BIA
officer made a typographical error in the McLean description entering
36’ instead of 46’. If this correction were made, the two parcels would
abut along McLean’s east line and appellant’s west line.

This typographical error by BIA was subsequently exacerbated by a
plotting error of BLM. In plotting the McLean description, BLM
correctly noted that, as described, it embraced land in sec. 36, T. 3 S,,
R. 3 W. In plotting appellant’s description, however, BLM erroneously
plotted the land in sec. 30, T. 2 S., R. 2 W. Thus, because of a
combination of misdescription by BIA of the McLean application and
misplotting by BLM of the Galbraith description, both were placed in
areas within a bombing and gunnery range, established in 1941.
Accordingly, by decisions dated November 21 and 22, 1972, both
applications were rejected.® ‘

Subsequent to their rejections, BIA sent separate memoranda, both
dated January 31, 1973, to BLM. These memoranda show that BIA
recognized two different sources of error. Thus, with respect to
appellant’s application, BIA correctly noted that BLM had misplotted
the allotment:

Subject application was to be rejected on November 22, 1972; however, we would like
to point out the possibility of a description error. The Latitude of 64°46'36” N and
Longitude 148°01'23” W does not lie within protracted section 86, T3N, R3W, Fairbanks
Meridian, at least according to the USGS Fairbanks D-3 Quadrangle we have. These
latitude and longitude appear to be correct; however, we show the parcel as lying in
protracted section 6, T2S, R2W, Fairbanks Meridian . This area is on the Northwest side
of the Tanana River. Please review this application. Thank you. [Italics supplied.]

Insofar as the McLean application was concerned, however, BIA
recognized that its description was inaccurate. Accordingly, it
requested that the description be amended to read as follows:

5 BLM compounded its original misplotting error with respect to the Galbraith application by misdescribing its own
misplotting in its decision rejecting the Galbraith application. Thus, the decision err ly stated that the Galbraith
parcel was in sec. 36, T. 3 N., R. 3 W., which was where BLM had plotted McLean’s parcel, not that of appellant.
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Beginning at a point which is corner no. 3 of the Angeline Galbraith tract and which
point is at latitude 64°46'36" N, Longifude 148°02'01", thence south 20 chains to corner
no. 1 of this tract; thence west 20 chains to corner no. 2, thence North 20 chains to
corner no. 3, thence East 20 chains to the point of beginning. Said parcel containing 40
acres M/L.

Two subsequent notes to the McLean file by BLM officials noted that,
since the land described in the amendment was surveyed, it would
properly be described as lot 4, sec. 6, T. 2 S., R. 2 W., Fairbanks
Meridian. By memorandum dated April 3, 1974, the BIA Realty Officer
in Fairbanks concurred that this was the proper description of
McLean’s desired land. This memorandum also noted that there
appeared to be a number of conflicts between Native allotments in the
area and suggested that as many applicants as possible accompany the
field investigator.

Had no further changes been made in appellant’s application, her
application would have remained adjacent to McLean’s on the east.
One problem, however, was that lot 3 (the easterly adjacent parcel)
was, in fact, patented land. Whether this fact had any effect on what
subsequently transpired is impossible to say. What is clear is that on
November 16, 1973, the BIA Realty Office in Fairbanks received a
memorandum from the BIA Realty Officer in Anchorage concerning
the location of appellant’s claim. In this memorandum, the Anchorage
Realty Officer stated:

Angeline Galbraith came into our office today and furnished the following description
for her Native allotment application:

Township 2 South, Range 2 West, Fairbanks Meridian
Section 6: W 1/2 SE 1/4, NE 1/4 SW 1/4 NE 1/4,
S1/4SW1/4 NE 1/4, E 1/2 of Lot 2.

(According to USGS Quadrangle Fairbanks D-3).

This land is adjacent to Mary McLean's Native allotment according to Mrs. Galbraith.
We are pleased that we could help you on this case. '

In transmitting this memorandum to BLM, the Fairbanks Realty
Officer obliquely noted, “It appears, however, that there is a
breakdown of communications between the individuals and the map
plotting. We do not feel there are conflicts on the ground and
recommend that the individuals be contacted when Bureau of Land
Management makes a field check.” The problem which the Realty
Officer referenced was the fact that, as now described, appellant’s
allotment application totally conflicted with two other allotment
applications (F-14430 (Florence Keyse) and F-14546 (Vivian Titus)).
Moreover, appellant’s “amendment” resulted in increasing the amount
of land embraced from 40 acres to 130 acres, radically altering the
shape of the land sought from a rectangle to an elongated polygon.
Finally, while both McLean and Galbraith agreed that they had used
adjacent land, their allotment applications no longer abutted, being
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now separated by the patented lot 3 and the W 1/2 of lot 2, which was
also patented.

As noted above, on August 31, 1977, a field examination of the
“amended” claim was conducted. Both appellant and her husband were
present. The field report notes that appellant denied ever seeing either
of the other allotment applicants on the land when she was picking
berries. In her original application, appellant had stated she used the
land for berrypicking and rabbit snaring. In recommending that the
application be rejected, the examiner noted:

In conclusion the examiner found the applicant had little knowledge of the parcel
location, because her husband gave all directions, imcluding walking over parcel. The
applicant did not show the examiner any evidence of use or occupancy. Applicant
claimed she had been out several days before and picked all of the berries. The berry
picking area shown to the examiner had not been picked. The only area shown for berry
picking was in a powerline Right of Way. These were high bush cranberries, which will
grow after an area has been cleared. Other areas walked were or are not conducive to
berry growing until cleared of the heavy Spruce growth, the applicant could not show
evidence where she had snared rabbits. No trails for snaring rabbits were shown the
examiner. No photographs were taken because there was nothing to photograph.

No further action was taken on this case until after the passage of
ANILCA. As we noted earlier, various protests to allowance of this
allotment were filed, thereby preventing automatic approval of the
allotments pursuant to section 905(a)(1) of ANILCA, 43 U.S.C.

§ 1634(a)(1) (1982). In response to these protests, appellant submitted
three witness statements attesting to her use of the “amended” parcel.
We must note that in describing the land which appellant used, all
three individuals submitted a sketch which bears absolutely no
resemblance to either the rectangle originally described, the elongated
polygon described in the 1974 amendment, or the rectangular lot 5,
which is presently being sought before this Board.

Appellant’s claim was reexamined by a BLM realty specialist on
June 7, 1983. This report, for the first time, located the land which
appellant sought as lot 5, T. 2 S., R. 2 W. This report asserted that
the “parcel was plotted in error by BIA.” The report noted that in
addition to berrypicking and rabbit snaring as alleged in the original
application, appellant stated that she also used the land for firewood
gathering and picking punk, as well as occasional hunting. The
examiner noted that resources were present to support the applicant’s
claimed use. The report expressly noted that there were “no
powerlines or pipelines on the parcel.” The field examiner concluded
that: “Based upon the evidence obtained during the field exam with
the appllcant present and the testimony of the applicant and her
cousin - Mary McLean, I conclude that the applicant has complied
with the Native Allotment Act of 1906, as amended.”

On July 18, 1983, the District Officer provided the protosters with
notice of the changed situs of appellant’s allotment application as
required by section 905(c) of ANILCA. Protests were filed with respect
to the newly amended location, thereby necessitating adjudication
under the 1906 Act. Moreover, one of the protestants alleged that part
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of lot 5 contained a portion of an airplane runway. A subsequent field
examination, conducted on January 13, 1984, disclosed that the
runway did, indeed, extend 250 feet onto lot 5. Additionally, a
powerline, constructed in the 1950’s, was also discovered, which crossed
the entire allotment on an east-to-west route. The examiner concluded,
however, that the protests should be rejected as the runway had been
constructed on Federal land without authorization.

As noted above, the decision of June 13, 1984, held the allotment
application for rejection based on two independent grounds. First, the
District Office held that appellant’s qualifying use had ceased 3 years
prior to apphication and thus, the right to seek an allotment of that
land ceased at that point. Second, it held that the amendment could
not be allowed because the land was surveyed. BLM afforded appellant
60 days in which to submit additional information.

. Three affidavits were submitted - one by appellant, one by her
former husband, and one by her cousin, Mary McLean. Based on these
three affidavits, BLM concluded both that appellant had originally
intended to apply for lot 5 and that her use had been substantial and
potentially exclusive of others. As we shall show, examination of these
affidavits, in light of the other documentation in the file, supports
neither of these conclusions.

Before examining these affidavits in detail, we wish to underline
certain points. First, a Native allotment applicant, no less than any
other public land claimant, is required to establish compliance with
the applicable laws and regulations. See United States v. Bennett,

92 IBLA 174, 179 (1986); Pedro Bay Corp., 88 IBLA 349, 354 (1985);
Mildred Sparks, 42 IBLA 155 (1979). Thus, as an initial matter, it is
the applicant’s obligation to establish her entitlement to an allotment
of the land. Where this is not done, BLM is required to provide an
allotment applicant with notice and an opportunity for a hearing at
which the applicant may attempt to show compliance. See Donald
Peters, supra. In determining whether a contest is necessary, it is
BLM'’s obligation to examine the entire record to ascertain whether an
allotment applicant has shown entitlement to the land by a
preponderance of the evidence. See generally State of Alaska, 85 IBLA
196 (1985). Where entitlement has not been established, a contest
complaint properly issues. Viewed under these standards, the decision
of the District Office is simply inadequate.

It is clear that the District Office gave credence only to appellant’s
most recent assertions of use and occupancy, virtually ignoring
considerable conflicting evidence submitted both by third parties, as
well as appellant herself. Moreover, the decision ignores inherent
inconsistencies within the affidavits which appellant submitted.
Finally, even if these affidavits are taken at face value, they clearly do
not establish entitlement to an allotment.
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Because of the obvious weight which the District Office accorded to
these affidavits, we will closely analyze their contents. The affidavit of
Angeline Galbraith consists of 11 numbered paragraphs. In
paragraph 1, appellant avers that she was born in Koyukuk, Alaska,
and has lived in Anchorage since 1964.¢ Paragraph 2 provides:

2. 1 filed an application for a Native Allotment on August 11, 1971. The land which I
used for subsistence is located south of Potter Creek Road off, what is now called Rosie
Creek Road, near Fairbanks. At the time I began using the land the road was unnamed.

While it is true that lot 5 lies south of Potter Creek road, both the
land originally described and the land described in the 1973
amendment are also south of Potter Creek road. Appellant next avers:

3. Over the years, after I filed my application, there has been a great deal of confusion
about the location of the land that I intended to apply for. I believe that the BIA office
r{lade a mistake on the original description and I have been trying to correct it ever
since.

While there is certainly evidence as to a continuing controversy as to
the situs of the land which appellant desires, there is virtually no
evidence that appellant had been trying to correct it “ever since.”
Indeed, as will be seen, appellant admits that when she went out on
the 1976 field examination, she never informed the field examiner that
they were looking at the wrong land, even though she now avers that
she realized it was not the land which she used.

4. I first began using the land that I intended to file for in 1955. I picked high bush
cranberries, salmon berries, and blueberries on the land. I set snares for rabbits and
hunted spruce hen. I also gathered punk which grows on the trees, and is used by the old
Indians for nose snuff. I would go up to the land every summer and stay several days. I
never saw anyone else in the area except Mary McLean.

The import of the above statement seems clearly to have been lost in
the District Office. Here, appellant apparently admits that she spent
only several days each year on the land. Yet, the District Office found
that she had shown substantially continuous use and occupancy
potentially exclusive of others.”

5. At the time that I filed for my allotment I was married to Peter Galbraith. I
married Peter Galbraith in 1964. Peter was not too familiar with the location of my land.
I used my Native Allotment long before I met him. In fact, even while we were married,
Peter did not go with me when I picked berries and gathered food on the land.

While that statement may serve to explain why her husband

monumented the wrong lands in 1977, it also undercuts any reliance
on her husband’s affidavit corroborating her use of lot 5.

6. I recall that in 1971 I went to the BIA office in Fairbanks with my friend Mary
McLean te file for a Native Allotment. We both had used land in the same area. The
parcel of land which I used was near the land that Mary had used. There was a man at

¢ We note that this date contradicts a statement in the June 1983 field report that appellant moved to Anchorage in
1968, hut verifies a statement mnade in the September 1977 field repert.

7This statement may also clarify a consistont confusion as to exactly when appellant’s claimed use and
began. In her original application, the front side alleges use and ing in July 1955, whereas ‘the
back side places the t of in July 1953. The 1953 date appears in all documents until the 1983

field examination, including the 1977 field report and the witness statements submitted on behalf of appellant in 1981.
From the 1983 report onward, however, 1955 is given as the year that use and occupancy commenced.
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the BIA office who helped us fill out our applications. Neither Mary nor I could read
maps so he pointed out the areas which were open. I remember telling him that the land
tbat I wanted was off Rosie Creek Road.

As noted above, this really does not support a conclusion one way or
the other since all of the parcels involved are “off Rosie Creek Road.”

7. A short while later BIA moved my allotment because they said that they had
mistakenly placed my allotment in an army gunnery range. I again explained that the
land which I used and intended to apply for was located off Rosie Creek Road, next to
Mary McLean’s allotment.

The assertion that BIA moved her allotment is simply not supported
by the record. It is clear BIA did not believe they had placed
appellant’s allotment in an army gunnery range. Unlike the McLean
application in which there was a clear scrivener’s error, the original
description filed with appellant’s application described land outside of
the gunnery range. BLM made a mistake in plotting. The Fairbanks
BIA office informed BLM of this BLM error in its memorandum of
January 31, 1973. The change in the description of the allotment was
apparently initiated by appellant in November 1973, when she went to
the Anchorage BIA office. When the Anchorage office, BIA,
transmitted the new description to the Fairbanks office, BIA, the
Fairbanks office immediately realized that there was a problem in the
description as it now described the same land sought in two other
allotment applications. Because the Fairbanks office was concerned
with this problem it requested that the applicants be contacted when
BLM made its field examination.?

8. BIA then sent me a copy of a map showing the location of my allotment. The map
placed my allotment in Lot 2 Section 6, T. 2S, R.2W. I still did not understand the map,
so I was not sure whether it was the right land. I gave the BIA map to my husband so
that he could post the corner markers; Peter just followed the map.

This statement is partially corroborated by a letter from one of the
protestants, dated August 29, 1977, in which she recounted meeting
Mr. Galbraith who was trying to identify the land claimed from a
map, which the protestant noted “was not too accurate.”

9. A couple days later a fellow from BLM contacted me and said that he was going to
examine the land. When we got up there, I realized that this was not the land tbat I
used, but I was afraid to tell him tbat it was wrong because I thought that I would never
get any land after all this trouble. There had been so much confusion already about the
land that I did not want to risk losing my allotment.

This is a particularly troubling admission by appeliant. In this
statement, she admits that from the date of the field examination
onward, she knew that she had never used or occupied the land
described in her application but declined to inform BLM of this fact
because “she did not want to risk losing’’ her allotment. Moreover, the
field report declares that appellant positively denied ever having seen

It is important to note that it was not until the July 30, 1974, policy stat t by tbe Assi Secretary that
Native allotment applicants were routinely contacted prior to the performance of a field survey.
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either of the other Native claimants using the land. While this was
technically true, since by her own admission she had never used the
land, the effect of such a declaration was to impugn assertions by the
other claimants which, for all appellant knew, were accurate.

It is possible, of course, that the shock of her discovery that she had
never used the land described in her application led to her silent
acquiescence. But what is unexplained is why, later, after she had had
time to reflect upon the fact that her claim was for land to which she
had absolutely no right, she did not take steps to correct the record. On
the contrary, in 1981, three witness statements were submittod in her
behalf, one by Mary McLean, all asserting that they are aware of the
land for which application was made and that appellant had used that
land. At the time of the submission of these statements, appellant
knew, as an irrefutable fact, that they were false. Yet no action was
taken to apprise BLM of this until 1983, when the Fairbanks District
Office was attempting to resolve a number of conflicting applications.

10. Last year another fellow from BLM contacted me. His name was Scott Eubanks.
He said there were problems with several Native Allotments in that area. He asked me
if my allotment was in the right place. 1 told him about the confusion regarding the
location of my land and how I originally wanted land further south near Rosie Creek
Road. 1 told him that I had intended to apply for my land next te Mary McLean. Mr.
Eubanks informed me that my land was not adjacent to Mary’s. I gaid that I never
wanted the land where BIA and BLM put me. Mr. Eubanks corrected tbe location
placing my allotment in Lot 5 next to Mary McLoan’s. I showed Mr. Eubanks the areas
where I picked berries and gathered food for many years. I walked all over that land and
I am certain that it is the land that I originally intend to apply for.

While this statement is generally self-explanatory there are certain
inconsistencies in it. Thus, lot 5 is not south of the land examined in
1977, but west. When appellant asserts that she had “never wanted the
land where BIA and BLM put me,” this is not really corroborated by
her actions up to that point in time, since she was clearly willing to
accept an allotment of the lands as described in the 1973 amendment.
She also stated that she walked all over the allotment with the field
examiner. Yet the record is quite clear that Eubanks failed to notice
either the runway or the powerline.

Paragraph 11 merely states that the allotment is now in the right
place, that she continues to use this land during the summer and
presently has a garden on it.

An affidavit was also submitted by Peter Galbraith. This affidavit
also consisted of 11 numbered paragraphs. In the first four, Peter
Galbraith states that he married appellant in 1964 and since that year
has lived in Anchorage, that they were presently separated and had
filed for divorce, that he was aware that there was a controversy as to
the location of the land for which appellant had applied, and that she
had informed him, before they were married, that she had used the
land. The affidavit continued:

5. 1 first met Angeline in 1961. She was using the land at that time. I recall that she
used to set snares for rabbits during the winter and pick berries during the late summer
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on the land. She continued to use the land in this manner while we were married and
until the late 1970’s.

While this statement corroborates appellant’s assertions that she
picked berries and set snares for rabbits, it is clearly not probative of
where appellant performed these activities since appellant’s own
affidavit asserts that Peter Galbraith never accompanied her to the
land.

6. 1 was not present at the time that Angeline actually filled out her application for
the land. All I remember that she and Mary McLean went together to file for land and
that Angeline wanted to get land adjacent to Mary’s land. Angeline stated that she and
Mary had always used land near each other.

That this was the original intent does seem firmly established in the
record.

7. Angeline indicated that the land description which BIA gave her was not the land
that she actually used and wanted to apply for. I believe that Angeline was told that the
land she originally intended to apply for was not available.

At this point, Petor Galbraith’s affidavit begins to diverge from tbat
of appellant. As further review of the other parts of the affidavit make
clear, the placement of this paragraph indicates that appellant was
aware that she had not used the land described in her allotment
application prior to the 1977 field examination. Moreover, this
statement implies that appellant agreed to the original amendment
because the land which she intended to apply for was not available.
This clearly contradicts appellant’s assertion that BIA had moved the
allotment because they had mistakenly placed it in an artillery range.

8. A couple of days before the field examination in 1977 I went up to the land with
Angeline and posted corner markers according te the legal description which she got
from BIA.

In this paragraph, Peter Galbraith asserts that appellant
accompanied him when he monumented the claim. If this is true, it
contradicts the clear inference from appellant’s affidavit that she had
not accompanied him (see paragraph 8, supra) and totally destroys
appellant’s assertion that she did not realize that the land described in
her application was not the land she used until the field examination
took place (see paragraphs 8 and 9, supra).

9. I went on the field exam and pointed out the corners which were marked. Neither
Angeline nor I really said much to the examiner. At the time I understood that Angeline
wanted to get the land but that the land she really used and wanted was not available.

This supports the fact that no attempt was made to apprise the field
examiner of a mistake and actually supports the conclusion that
appellant was willing to accept the land as described in the November
1973 amendment.

The last two paragraphs of the Peter Galbraith affidavit note that he
was recently informed that appellant was attempting to correct the
description and obtain the land she originally intended to apply for
and that, to the best of his knowledge, this was lot 5. This last
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statement, however, is worthy of no weight since it seems undisputed
that Peter Galbraith was never actually on lot 5.

Another affidavit was filed by Mary McLean in which, after
recounting some of the difficulties she had with her allotment
application, she states that she knows that appellant’s Native
allotment should be lot 5, not lot 2. Any weight which might be
accorded this assertion is clearly diminished by the fact that 3 years
earlier, McLean bad submitted an affidavit attesting to appellant’s use
of the land described in the 1973 amendment, including lot 2.

Even if this was the extent of the evidence, it would be difficult to
fathom how BLM could conclude either that appellant had intended to
apply for lot 5 or that the use and occupancy requirements of the 1906
Allotment Act had been met. Yet there are also a number of witness
statements by the protestees claiming never to have seen appellant on
the land. While clearly germane, it would appear that no credence
whatsoever was accorded these statements. Why this was so is totally
unexplained.

The conclusion most supportable by the record is that appellant
sought to apply for the parcel immediately east of lot 4; i.e. lot 3; that
she was subsequently informed (correctly) that the land was not
available since it was patented; that she agreed to move her claim
further east to the E 1/2 lot 2 and lands immediately south, lands
which were not shown to be unavailable;® and that it was not until
1983 when she was approached by the field examiner who was clearly
interested in settling the many conflicts in the area, that she became
aware of the fact that lot 5 was available!® and switched her intent
from acquiring the land as described in the 1973 amendment to the
land in lot 5.

It may be that the above scenario contains errors. What is impossible
to understand is how BLM could, faced with all of the contradictions
manifest in this record, blithely determine that the land in lot 5 was
the land appellant always intended to apply for, without making an
even minimal attempt to resolve the discrepancies. Counsel for
appellant’s assertion on appeal that “the incompetence or total lack of
concern of the Department is demonstrated by the fact that the BIA
consistently misdescribed Ms. Galbraith’s allotment contrary to her
intent and instruction tbat her land was located adjacent to Mary T.
McLean” can only be viewed with incredulity given appellant’s total
failure for 6 years to even suggest that the land described was not land
which she used, even though, she now alleges, she knew this to be the
case during this entire period. BLM’s plotting error in this case and
BI1A scrivener’s error in the McLean allotment pale in comparison to
the consistent pattern of disinformation on behalf of appellant
disclosed by the present record. It may be that appellant might

9 Since this change occurred in the Anchorage BIA office, the officials there were probably not aware of the two
existing Native allotinent applications seeking the same parcel.

10 Indeed, by this time it was the only piece of land in all of sec. 6 that was neith tented nor claimed by a
Native allotment applicant. . '
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adequately explain her actions and justify a decision that she had
always intended to apply for lot 5. But she has clearly not done so at
the present time. It was manifest error for the District Office based on
the record before it, to find, as it did, that appellant had, at all times,
intended to file on lot 5.

[3] Even if there were no question as to the situs of appellant’s claim,
if, indeed, she had, since her original application, consistently sought
lot 5, we are still at a loss to understand how the District Office could
approve this allotment under the 1906 Act. Appellant’s own affidavit
states that she would “go on the land every summer and stay several
days.” ! As a matter of law, mere use of land for a few days each year,
absent any physical improvements, does not constitute substantially
continuous use and occupancy potentially exclusive of others. Indeed,
in our recent decision styled United States v. Estabrook, 94 IBLA 38
(1986), the Board held that use of land as a base camp for hunting
twice a year for periods of a few days to a week was not qualifying use
“when the claimants failed to prove that their seasonal use of the land
was undertaken so as to potentially exclude others who used the land
for the same purpose.” Id. at 53. Accord Jack Gosuk, 22 IBLA 392
(1975); Gregory Anelon, Sr., 21 IBLA 230 (1975). The use alleged in the
instant case is clearly inferior to that shown in Estabrook and, thus,
the District Office’s finding of qualifying use and occupancy cannot be
sustained.

[4] More fundamentally, we note an apparent misinterpretation of
the guidelines for adjudication issued by Assistant Secretary Horton on
October 18, 1973. Because of the importance we attach to the proper
implementation of these guidelines, we set them out in detail:

FIELD EXAMINATION GUIDELINES:

1. Field examinations should take into consideration Native traditional and customary
occupancy of land and the way of life of the Native people.

2. Field examiners will accept affidavits from persons claiming knowledge of Native
use and occupancy of land being examined and may seek BlA assistance in obtaining
such information.

3. In making a determination that a Native has completed five years of substantial use
and occupancy, the existence of any of the following evidence may be considered:

a. House or cabin.

b. Food cache.

c. Camp site—evidence of tont, tent frame or temporary shelter, fire pits, cleared area.

d. Fish wheel.

e. Dock or boat landing.

f. Evidence of fishing, hunting and trapping such as fish drying racks, etc.

g. Reindeer headquarters and corrals.

h. Evidence of berry picking, gathering of wild roots, greens and other wild foods.

11 Once again, appollant’s affidavit corroborates the initial field examination report and contradicts the favorable
report. Thus, in the 1977 report, describing the history of land use by the applicant, the examiner stated, “Since 1953,
used once a year since 1953 for picking berries.” In the 1983 report under the same heading, no specific quantum of
use is given, yet the clear inference is that appellant used the land numerous times in various seasons.
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i. Other evidence of use should be considered such as animal bones, meat racks, fur
caches, stretch hoards, sledge dog spots, any sheds or holes, and pits or spots that show
human use and occupancy.

Substantial use and occupancy cannot be defined in any more detail than in the
regulations.! It will depend largely upon the mode of living of the Native. Use and
occupancy by an Aleut or an Indian may not be the same as by an Eskimo. Therefore,
the customs of the applicant must be considered and applied to the findings to arrive at
a conclusion as to whether the land is being used as claimed. Customs of the Natives
must be correlated with the physical findings — improvements, vegetation, evidence of
use, climate, and resources on the land, particularly with reference to the claimed use.

The field report must contain an adequato description of the land, its improvements,
and observed uses to verify the claimed use. This description should be supported by
sketch maps and photos. The field report sliould clearly describe the areas of use and
occupancy.

1 4 ” +

1 Section 2561.0-5(a) of the Regulations provides: The term ‘“‘sul i use and p
plates the customary seasonality of use an I by the Applicant of any land used by bim for his livelihood and
well-being and that of his family. Such use and occupancy must be substantial possession and use of the land, at least
potentially exclusive of others, and not 1nerely intermittent use.

Contrary to the interpretation seemingly espoused in the decision
below, these guidelines do not provide support for the conclusion that
land used merely as a site for berrypicking, without more, ever
qualifies for an allotment. What these standards do provide is that
evidence of berrypicking as well as evidence of fishing, hunting, and
trapping may be considered in determining the existence of
substantially continuous use and occupancy such as would be at least
potentially exclusive of others. Allegations of berrypicking and the
observed presence of berrypicking areas do not constitute evidence of
berrypicking within the meaning of these guidelines. Rather, as is
made clear in the case of fishing, hunting, and trapping, where the
example of fish-drying racks is provided, or campsites, where the
guidelines mention tent, tent frame, temporary shelters, fire pits and
cleared areas, it is physical evidence of berrypicking which is relevant.

The reason that physical evidence is required has nothing to do with
the veracity of an applicant. Rather, the presence of physical evidence
goes to the question of potential exclusivity. Physical evidence serves
the purpose of alerting others that land is or might be under the claim
of someone else. The mere fact that there are berries growing on a
specific parcel of land could scarcely be said to give rise to a reasonable
apperception in a third party that the land was claimed by another.
But, physical evidence of berrypicking, such as a defined path to the
bushes, could be a factor in such a determination. That is what the
guideline provides. It states that evidence of berrypicking may be
considered in making a determination of whether substantial use and
occupancy has occurred.

It does not follow, however, that the mere existence of evidence of
berrypicking, without more, justifies the conclusion that substantial
use and occupancy potentially exclusive of others has occurred.
Standing alone, we find it difficult to conjure up any circumstances in
which such a conclusion would be appropriate. It is, however, a
relevant factor, when conjoined with other physical indicia, in
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determiming whether an individual on the ground could properly be
said to be on notice that the land was claimed by another, and could
also serve to delineate the extent of any such claim. Indeed, this is the
essential meaning of the phrase “potentially exclusive of others.” A
claimant need not show that he or she actually excluded others from
using the land sought; rather, a claimant must show that the nature of
the use was such that, under normal circumstances, any person on the
land knew or should have known it was subject to a prior claim. Thus,
actual occupancy on the land, or the presence of physical structures
and man-made artifacts, such as tent frames and fish-drying racks,
might well engender a recognition that someone was appropriating the
land. No reasonable person would come to a similar conclusion merely
because berries had been picked in the area.

In the instant case, we note that, during the period in which
appellant has alleged use and occupancy, two different homestead
entries were allowed embracing both appellant’s and Mary McLean’s
land. Land was apparently cleared under one of these entries. Not only
were these entrymen seemingly unaware of appellant’s claimed use of
the land, there is no evidence that appellant ever protested these
entries as infringing upon her use and occupancy of the land. Yet,
appellant maintains that she picked berries on the land throughout
this period. The failure of either to protest the other’s actions
highlights the fact that picking berries is generally not seen as an act
of appropriation and fortifies our conclusion herein.2

In view of our conclusions set forth above that the District Office
determinations that appellant had always intended to apply for lot 5
and that her use of the land constituted substantially continuous use
and occupancy at least potentially exclusive of others are not
supported by the record, we must remand the subject case to the
District Office with instructions to issue a contest complaint. See John
Nusunginya, 28 IBLA 83 (1976).

Accordingly, pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of the Interior, 43 CFR 4.1, the decision
of the Fairbanks District Office is set aside and the case files are
remanded with instructions to initiate a contest proceeding in
accordance herewith.

JAMES L. Burski
Administrative Judge

12 We are well aware that our conclusions herein may reflect adversely on actions taken by the Fairbanks District
Office, BLM, with respect to other Native allotments in this area. Bo that as it may, this Board may no more ignore
the requirements of the law in this case simply because others may have improperly been granted allotments, than
BLM can ignore the requireinents of the 1906 Act in its adjudication of protested allotments, simply because Congress
has, by its legislative approval of many unprotested allotments, authorized passage of title to others who might not
qualify under the Act. It is the requirements of the law whicb must guide our and BLM’s adjudications.
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WE CONCUR:

C. RANDALL GRANT, JR.
Administrative Judge

FRANKLIN D. ARNESs
Administrative Judge

NAVAJO NATION v. ACTING DEPUTY ASS'T SECRETARY--
INDIAN AFFAIRS (OPERATIONS)

15 IBIA 179 Decided May 15, 1987

Appeal from a decision of the Acting Deputy Assistant Secretary--
Indian Affairs (Operations) determining the rental to be paid by the
Navajo Nation to the Hopi Tribe for homesite and farming uses of
Hopi partitioned land for the period 1978-1984.

Affirmed as modified.

1. Administrative Procedure: Administrative Review--Board of Indian
Appeals: Jurisdiction--Bureau of Indian Affairs: Administrative
Appeals: Discretionary Decisions

Where the Acting Deputy Assistant Secretary-Indian Affairs (Operations) has

characterized a decision as discretionary, the Board of Indian Appeals has jurisdiction to
review the decision to the extent of the legal conclusions reached.

2. Appraisals--Indians: Lands: Fair Rental Value--Indians: Leases and
Permits: Rental Rates
The role of the Board of Indian Appeals in reviewing a Bureau of Indian Affairs

determination of fair rental value is to determine whether the decision is reasonable;
that is, whether it is supported by law and substantial evidence.

3. Appraisals--Indians: Lands: Fair Rental Value--Indians: Leases and
Permits: Rental Rates
A Bureau of Indian Affairs determination of fair rental value under 25 U.S.C. § 640d-15

(1982) must be made in accordance with generally accepted principles governing the
determination of market value.

4. Appraisals--Indians: Lands: Fair Rental Value--Indians: Leases and
Permits: Rental Rates

A Bureau of Indian Affairs determination of fair rental value under 25 U.S.C. § 640d-15
(1982), which is supported by documentation in the administrative record, will not be
overturned unless it is shown to be unreasonable.

APPEARANCES: Louis Denetsosie, Esq., Michael P. Upshaw, Esq.,
and Anthony Aguirre, Esq., Window Rock, Arizona, for appellant;
Wayne C. Nordwall, Esq., Office of the Solicitor, U.S. Department of
the Interior, Phoenix, Arizona, for appellee; Scott C. Pugsley, Esq.,
Salt Lake City, Utah, Norton F. Tennille Jr., Esq., Washington, D.C.,
and Mark H. Boscoe, Esq., Denver, Colorado, for the Hopi Tribe.
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OPINION BY ACTING CHIEF ADMINISTRATIVE JUDGE VOGT

INTERIOR BOARD OF INDIAN APPEALS

Appellant Navajo Nation challenges a November 26, 1985, decision of
the Acting Deputy Assistant Secretary-Indian Affairs (Operations)
which determined that appellant was required to pay the Hopi Tribe
$989,971.50 for homesite and farming uses, for the period 1978-1984, of
lands partitioned to the Hopi Trihe pursuant to the Navajo-Hopi
Settlement Act of 1974, as amended, 25 U.S.C. §§ 640d-640d-28
(Settlement Act).! For the reasons discussed below, the Board affirms
that decision as modified.

Background

The Settlement Act established a procedure for the partition of the
Navajo-Hopi Joint Use Area, pursuant to which the area has been
partitioned. See Sekaquaptewa v. McDonald, 626 F.2d 113 (9th Cir.
1980). Section 16 of the Act, 256 U.S.C. § 640d-15, provides:

(a) The Navajo Tribe shall pay to the Hopi Trihe the fair rental value as determined
by the Secretary for all use by Navajo individuals of any lands partitioned to the Hopi
Tribe pursuant to sections 640d-7 and 640d-2 or 640d-3 of this title subsequent to the date
of the partition thereof.

(b) The Hopi Tribe shall pay to the Navajo Tribe the fair rental value as determined
by the Secretary for all use by Hopi individuals of any lands partitioned to the Navajo
Tribe pursuant to sections 640d-7 and 640d-2 or 640d-3 of this title subsequent to the date
of the partition thereof.

Under authority of this provision, Bureau of Indian Affairs (BIA) staff
prepared appraisals for various uses of the Hopi partitioned land (HPL)
by appellant.?

On November 25, 1985, appellee rendered the decision at issue here,
concerning appellant’s use of the HPL for homesite and farming
purposes for the years 1978 through 1984. Appellee determined that
the rental value for appellant’s homesite use was $751,143.45, and the
value for farming use was $238,828.05, making a total for both uses of
$989,971.50. Appellee’s value determination adopted appraisal reports
prepared by BIA’s Chief Appraiser, dated November 22, 1985.
Appellee’s decision states that it is based on the exercise of
discretionary authority and is final for the Department of the Interior.

Appellant’s appeal of this decision was received by the Board on
January 8, 1986. On January 27, 1986, the Board received a filing
from the Hopi Tribe suggesting that the Board lacked jurisdiction over
the appeal because of the provisions of 25 CFR 2.19(c)(1) and 43 CFR

1 All references to the United States Code are to the 1982 edition.
2 Hopi tribal members residing on lands partitioned to appellant moved off those lands shortly after partition.
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4.330(b)(2),® and appellee’s statement that her decision was based on
the exercise of discretionary authority. On February 4, 1986, the Board
issued an order stating that it would consider its jurisdiction over the
appeal after receipt of the record and briefing by the parties.*

During a lengthy briefing period, appellant, appellee, and the Hopi
Tribe filed briefs and various other pleadings. The Hopi Tribe filed a
motion to require appellant to post an appeal bond in the amount of
$989,971.50. The motion was denied by Board order of January 7, 1987
(15 IBIA 81). By order of January 27, 1987, the Board allowed the
filing of a supplemental brief by the Hopi Tribe and granted appellee’s
motion for expedited review. Both appellant and appellee responded te
the Hopi Tribe’s supplemental brief. Appellee requested the Board to
reconsider its decision to allow the Hopi Tribe to file a supplemental
brief, on the grounds that the Hopi Tribe attempts therein to raise
issues outside the scope of the appeal.

Jurisdiction

[1] Appellee’s decision states at page 3: “This decision is based on the
exercise of discretionary authority and is, pursuant to 25 CFR
2.19(c)(1), final for the Department.” In its February 4, 1986, order on
jurisdiction, the Board stated:

The Board has held that BIA’s characterization of a decision as discretionary
constitutes a legal conclusion, subject to Board review. Wray v. Deputy Assistant
Secretary--Indian Affairs (Operations), 12 IBIA 146, 91 1.D. 43 (1984); Billings American
Indian Council v. Deputy Assistant Secretary--Indian Affairs (Operations), 11 IBIA 142
(1983). A decision properly characterized as discretionary will, absent extraordinary
circumstances such as a referral to the Board, not be reviewed. See 43 CFR 4.330(b)(2);
Billings American Indian Council, supra; Face v. Acting Assistant Secretary--Indian
Affairs, 11 IBIA 35 (1983). A decision improperly characterized as discretionary,
however, will be reviewed to the extent of the legal conclusions reached. Wishkero v.
Deputy Assistant Secretary--Indian Affairs (Operations), 11 IBIA 21, 89 1.D. 655 (1982).

Appellee’s decision concludes at page 3 that “the values reached in
the attached [BIA appraisal] reports constitute ‘fair rental value’ as
specified by the statute [i.e., 25 U.S.C. § 640d-15).” This conclusion is
legal in nature because it holds that the values meet the standard set
by the statute. Therefore the Board finds that it has jurisdiction over
this appeal because the decision at issue is based, at least in part, on
an interpretation of law within the meaning of 25 CFR 2.19(c)(2).

325 CFR 2.19(cX1) provides: “If the decision [of the official exercising the review authority of the Commissioner of
Indian Affairs} is based on the exercise of discretionary authority, it shall so state; and a stat t shall be included
that the decision is final for the Department.”

43 CFR 4.330(b) provides in relevant part: “Except as otherwise permmed by the Secretary, the Assistant Secretary
for Indian Affairs or the Commissioner of Indian Affairs by special delegation or r t, the Board shall not
adjudicate: * * * (2) matters decided by the Bureau of Indmn Affairs through exercise of its discretionary authority.”

¢ Appellee does not challenge the Board's jurisdiction. Appellee’s brief states as page 3: “{I]n order to provide a full

and adequate hearing to [appellant}, the Assistant Secretary[-Indian Affairs] concedes, for tbe purposes of this appeal,
tbat the Board has jurisdiction to review [appellee’s} decision.”
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Standard of Review

[2] The Board has a well-established standard of review in cases
concerning adjustments in rental rates for leases of Indian lands. It
has held that its role in such cases is to determine whether the
adjustment is reasonable; that is, whether it is supported in law and by
substantial evidence. If it is reasonable, the Board will not substitute
its judgment for BIA’s. It will overturn an adjustment only if it is
unreasonable. Gamble v. Acting Deputy Assistant Secretary--Indian
Affairs (Operations), 15 I1BIA 101, 103-04 (1987); Kelly Oil Co. v. Acting
Deputy Assistant Secretary--Indian Affairs (Operations), 15 IBIA 5, 8
(1986); Bien Mur Indian Market Center v. Deputy Assistant Secretary--
Indian Affairs (Operations), 14 IBIA 231, 235 (1986); Fort Berthold
Land & Livestock Ass’n v. Aberdeen Area Director, 8 IBIA 230, 246-47,
88 1.D. 315, 324 (1981). The burden is on the appellant to show that
BIA’s action is unreasonable. Fort Berthold Land & Livestock Ass’n,

8 IBIA at 241, 88 1.D. at 321.

The rental adjustment cases concern the determination of “fair
annual rental” or “fair annual return.” This appeal, similarly,
concerns the determination of “fair rental value.” Such determinations
require the exercise of judgment. Reasonable people, and experts, may
differ in their calculation of “fair rental value.” See, e.g., Interagency
Land Acquisition Conference, Uniform Appraisal Standards for
Federal Land Acquisitions 4 (1973).

The Board finds that the standard of review appropriate for this
appeal is the standard developed in the rental adjustment cases. The
Board’s task, therefore, is to determine whether appellee’s
determination of fair rental value is reasonable or whether appellant
has shown, to the contrary, that it is unreasonable.

Appellee’s Motion to Reconsider Acceptance of Hopi Tribe’s
Supplemental Brief

Following the Board’s order of January 27, 1987, granting the Hopi
Tribe’s motion to supplement its brief, appellee moved the Board to
reconsider its acceptance of the supplemental brief, on the grounds
that the Hopi Tribe improperly attempts therein to pursue its own
challenge to appellee’s decision even though it did not appeal that
decision. Recognizing that the brief contains assertions that go beyond
the scope of the instant appeal, the Board accepts the brief but
considers it only to the extent that it addresses the appeal before the
Board. Appellee’s motion is therefore denied.

Discussion and Conclusions

Appellant makes three argnments: (1) the Board has jurisdiction
over this appeal, (2) appellant is entitled te a hearing at which it may
cross-examine BIA’s experts, and (3) the BIA appraisal violates
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appellant’s right to a “fair rental value” valuation under 25 U.S.C.
§ 640d-15(a).

Appellant’s first argument has already been addressed.

In its second argument, appellant seeks an evidentiary hearing. The
Board may require a hearing where the record indicates a need for
further inquiry to resolve a genuine issue of material fact. 43 CFR
4.337(a). However, the Board is an appellate forum, and appeals in
which evidentiary hearings are ordered are the exception rather than
the rule. Appellant’s only-stated reason for seeking a hearing is its
wish to cross-examine BIA witnesses. The Board finds that appellant
has not shown that an evidentiary hearing is needed to resolve a
genuine issue of material fact and therefore denies appellant’s request.

Appellant’s principal argument is that the BIA appraisal is flawed.
In support of this argument, it submits an appraisal prepared by
Centerfire Property Co. (Centerfire) at appellant’s request. The
Centerfire report reaches valuations for appellant’s uses of the HPL
which are considerably lower than the BIA valuations.

The Hopi Tribe, which participates in this appeal as an interested
party, argues essentially in support of the BIA appraisal. It submits a
report prepared by Biber and Co., Inc., which reviews the appraisals
prepared by BIA and Centerfire.

[3] All parties appear to agree that ‘“fair rental value,” within the
meaning of 25 U.S.C. § 640d-15, must be determined by reference to
generally accepted principles governing the determination of market
value. Under these principles, market value, or fair market value, is
based upon the “highest and best use”® of the property. United States
v. Benning, 330 F.2d 527, 531 (9th Cir. 1964); United States v. 1,291.83
Acres of Land, 411 F.2d 1081, 1084 (6th Cir. 1969); American Institute
of Real Estate Appraisers, The Appraisal of Real Estate 243 (8th ed.
1983). It seems obvious that only by applying principles governing the
determination of market value can BIA arrive at a rental value that is
fair to both tribes.

[4] The BIA homesite appraisal report,® dated November 22, 1985,
estimated rental values for 757 small tracts within the HPL, ranging
in size from 1 to 42 acres. These tracts had been identified by BIA staff
as occupied by Navajo tribal members. Many of the tracts were vacated
during the period 1978-1984, so that in 1984 only 522 tracts were
occupied.

Rental values were estimated by reference to sales of small tracts in
the area (comparables), because BIA found no evidence of extensive
leasing of such tracts but did find there was an active sales market.

s “Highest and best use” is defined by BIA's Chief Appraiser as “the most profitable and likely use for a property.”
Attachment 1 to appellee’s brief at 1. Other definitions are (1) “the reasonable and probable use that supports the
highest present value, as defined, as of the effective date of the appraisal,” and (2) “the use, from among reasonably
probable and legal alternate uses, found to be physically possible, appropriately supported, financially feasible, and
which results in the highest present land value.” American Institute of Real Estate Appraisers, The Appraisal of
Rural Property 19 (1983).

¢The report is titled Estimated Annual Rental [for] 757 Small Rural Tracts on the Hopi Partitioned Land in
Northern Arizona.
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BIA collected sales data for 250 tracts in the area which were sold
between 1977 and 1984. From these, it selected 129 sales which it found
to be arm’s-length transactions.

The comparables and the HPL tracts were categorized by climatic
zone’ because BIA found there was a relationship between climate and
vegetative cover and the marketability of small rural tracts. BIA also
found a relationship between size of the comparables and price per
acre, the price per acre being less for larger tracts. Further, it found
that prices had increased during the period 1978-1984. BIA homesite
appraisal at 7, 13. It found little correlation between price and
distance of the comparables from water or paved roads. Adjustments to
value were therefore made for climatic zone, size of tract, and date; but
not for distance from water, roads, or other amenities. Attachment 1
to appellee’s brief at 3-4.

The highest and best use of the HPL tracts was found to be
development for such purposes as homesite and recreational uses.
Annual rental was estimated at 10 percent of market value. BIA
homesite appraisal at 10-11.

BIA summarized the rental estimates for small tracts on the HPL as
follows:

YEAR COUNT TOTALAC AVE RENT/AC TOTAL RENTAL

1978 756 1,916 $56.58 $108,408.50
1979 756 1,916 $57.68 $110,518.30
1980 744 1,878 $59.30 $111,361.80
1981 734 1,862 $60.10 $111,910.00
1982 683 1,754 $62.15 $109,019.80
1983 659 1,710 $62.35 $106,611.80
1984 522 1,491 $62.58 $93,313.25
TOTAL RENTAL FOR 7 YRS (1978-1984) $751,143.45

BIA homesite appraisal at 13.

The BIA farmland appraisal report,® also dated November 22, 1985,
estimated rental values for 229 farmland tracts within the HPL. The
report states that the tracts are small and used to produce commodities
for subsistence and religious ceremonies, with very little sold to outside
markets. Most are farmed by hand, making production costs very high.
BIA found little evidence of cash rentals of such tracts and therefore

7 Three zones were identified, as follows:

"ZONE Precipitation Elevati General Vegetative Cover
One 5-8 in less than 5500 ft Semi-desert grassland
Two 8-12in 5500 to 6200 ft Mixed grassland

Three 12-15 in 6200 to 7000 ft Sagebrush grassland”

BIlA homesite appraisal at 7.
8 Estimated Annual Rental {for] 229 Farmland Tracts on the Hopi Partitioned Land in Northern Arizona.
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based its appraisal on an estimate of the rental mcome that would be
produced from a crop-share lease arrangment for Indian corn, one of
the main crops produced on the HPL. The appraisal report states that
20-25 percent is the common rental for high-cost crops and that Indian
corn is a high-cost crop. Based on a survey of the Hopi farmers who
farmed similar tracts, BIA estimated yield at 540 pounds per acre from
fields located in the floodplain and 283 pounds per acre from dryland
fields. The value of the crop was estimated from prices paid for shelled
corn by a woman who processed it into corn meal for sale. Rental was
estimated at 20 percent of the value of the crop. Using these figures,
BIA estimated the total rental for the 229 tracts for 1978-1984 at
$238,828.04. BIA farmland appraisal report at 1-2.

Appellant advances ten objections to the BIA appraisal, based on the
appraisal conducted by its own appraiser, Centerfire. Appellee has
responded to each objection.

Objection 1. The BIA appraisal assigus each Navajo homesite a
minimum use area of 1 acre, whereas appellant’s appraiser, Centerfire,
found the typical Navajo homesite to be one-tenth of an acre.

Appellee argues that the Centerfire estimate of one-tenth of an acre
indicates that Centerfire counted only the land directly under the
structures rather than the land actually in use, and that one-tenth of
an acre is an unrealistically small estimate for Navajo homesites,
given the lifestyle of the residents. Appellee also argues that, because
the Settlement Act requires the Secretary to protect the rights and
property of individuals until they have been relocated, 25 U.S.C.

§ 640d-9(c), it would be unrealistic to expect the Secretary to allow
Hopi individuals to use land as close as one-tenth of an acre to Navajo
homes. Appellee further argues that appellant itself has announced a
policy that Navajo homesites should be 1 acre. Appellee attaches to
her brief a letter of the former Navajo Tribal Chairman, which states
at page 5: “The Navajo Nation as a policy matter has determined land
use on the Navajo Reservation is best served by one-acre homesites.”

Objections 2, 3, 4, 6, and 8. These objections concern alleged double
billing, billing for abandoned sites, incorrect identification of uses, and
billing for sites located on Navajo-partitioned lands. Appellee states
that BIA will adjust the billing to correct any such errors identified by
appellant and has already adjusted the billing to correct errors which
BIA has itself identified.

Objection 5. Agricultural-use lands were assessed a higher annual
rental than similar lands were selling for in 1984. Appellee responds
that Centerfire offers no data supporting its assertion that similar
lands were selling for $46 per acre. Appellee also argues that any sales
were not comparable because of the unique nature of the Navajo and
Hopi garden plots.

Objection 7. No value adjustments were made for such
characteristics as proximity to water, utilities, and other amenities.
Appellee responds that BIA conducted correlation studies through
which it discovered that distance from water, roads, and other
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improvements bore little relation to value but that climate was
significant in determining value.

Objection 9. The crop-share estimate of rental for the farmland
tracts was based on inadequate data because only one buyer of Indian
corn supplied price data. Further, this estimate does not take into
account different farming methods and crops grown by Navajo
farmers, or the possibility of failed crops in some years.

Appellee responds that the woman who supplied the price data was
in the business of selling corn meal made from purchased corn and so
was not merely an isolated customer. Appellee also submits affidavits
from three BIA employees concerning the sales prices of corn meal and
shelled corn, which support the value assigned by BIA.

Appellee further argues that the highest and best use of the
farmland tracts was determined to be labor-intensive specialty crops,
in particular, Indian corn. It is therefore irrelevant whether Navajo
farmers actually use the land for that purpose. Further, the fact that
crops may vary from year to year is not relevant.

Objection 10. There are no floodplains on the HPL, for which BIA
charged a rate higher than for dry lands.

Appellee explains that the term “floodplain,” as used by BIA in the
Southwest, does not mean an alluvial floodplain but rather an area
with higher than normal rainfall runoff.

In its response to the Hopi Tribe’s supplemental brief, appellant
continues its objections to the BlA appraisals. With respect to the
homesite appraisal, appellant objects to BIA’s choice of comparables
and argues that BIA failed to make proper adjustments. It again
argues that BIA overestimated the acreage occupied by Navajos.® It
continues to object to the crop-share method for appraising farmland
rental value, stating that cash rentals are more common in the
Southwest. Further, it argues that BIA incorrectly used Indian corn as
the crop by which rental was estimated, and that BIA overestimated
the yield for Indian corn.

The review of appraisals prepared by the Hopi Tribe’s appraiser,
James R. Biber, states that both BIA and Centerfire employed
acceptable appraisal techniques, but that BIA’s appraisal is more
accurate and better documented. Biber concluded that BIA’s crop-share
estimates are a better indication of rental value for the HPL farmland
tracts than the commercial leases used analyzed by Centerfire. He
concluded that BIA’s estimate of acreage for the homesites is a more
realistic calculation of land in actual use than Centerfire’s estimate.
Further, he concluded that BIA’s choice of 129 sales as comparables for
the homesite tracts is superior to Centerfire’s choice of 24 sales.

 The Hopi Tribe argues that BIA underestimated the acreage occupied by Navajos. As discussed above, since the
Hopi Tribe did not appeal appellee’s decision te the Board, its arg are idered only to the extent they
dto ™ ts

t's ar
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Upon review of the BIA appraisals and appellant’s objections
thereto, the Board finds that appellant has not established that BIA’s
appraisals are unreasonable.

BIA’s documentation in support of its homesite appraisal is
extensive. Although BIA has made some errors in site identification, a
few errors in a project of such magnitude are to be expected, and
appellee has indicated willingness to correct errors when found.

Appellant is not persuasive in its argument that BIA erred in
assigning a minimum area of 1 acre to the Navajo homesites.
Centerfire’s estimate of one-tenth of an acre for the typical homesite,
an estimate which apparently takes into account only the land
underlying structures, is simply not realistic. BIA’s estimate is more
reasonably calculated to encompass land in actual use and possession
of the Navajo tenants.

BIA’s use of 129 sales as comparables for the homesite appraisal is
likewise reasonable.® On its face, BIA’s broader selection would appear
more likely to yield accurate results than the sample of 24 sales
employed by Centerfire. Although the sales prices of BIA’s
comparables vary considerably, this fact does not invalidate the
comparisons or require elimination of the higher-valued comparables.
Wooding v. Portland Area Director, 9 IBIA at 162; (1982); Fort Berthold
Land & Livestock Ass’n, supra, 8 IBIA at 243, 88 LD. at 321-22,

BIA made adjustments for the factors which it found, through
analysis of the comparables, to bear some relation to prices. These
factors were climatic zone, tract size, and date of sale. BIA found little
correlation between price and distance to water or paved roads;
therefore, it reasonably chose not to make adjustments for these
factors, even if, as appellant argues, these are factors generally
considered to be indicators of value. With a large number of
comparables to analyze, BIA reasonably made adjustments based on
actual correlation of factors rather than on abstract principles.

For the reasons discussed, the Board finds that appellant has not
shown that BIA’s homesite appraisal is unreasonable.

BIA’s documentation in support of its farmland appraisal is less
extensive than its documentation for the homesite appraisal, evidently
because little information was available. Appellant argues that BIA
should have used cash rentals for commercial farming as comparables
for purposes of appraising the farm tracts. However, since BIA found
little evidence that farm tracts similar to the HPL tracts were leased
for cash rental'! and no evidence of commercial farming on the HPL,
BIA reasonably selected the crop-share method for appraising the farm
tracts.

Appellant argues that general appraisal principles preclude the use
of Indian corn to estimate income potential because it is a specialty

19 The Board has upheld the use of sales data to determine rental value where no comparable rental date is
available. Wooding v. Portland Area Director, 9 1BIA 158, 160 (1982).

11 The commercial leases analyzed by appellant’s appraiser are for considerably larger tracts than the HPL tracts.
Most contain several hundred acres. Centerfire report, Volume 2.
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crop. BIA found that Indian corn is one of the main crops grown on the
HPL and the only one for which yield data was available. Even though
Indian corn may be a specialty crop in general terms, it is evidently a
typical crop for the HPL.!2 Under these circumstances, it was
reasonable for BIA to select Indian corn as the crop by which to
estimate rental. Further, although appellant alleges that BIA
overestimated the yield per acre for Indian corn, BIA’s data was
collected from Hopi farmers who were farming tracts similar to the
HPL tracts, whereas appellant’s analysis was done using figures for
areas removed from the HPL.3 BIA reasonably based its yield estimate
on local data, and appellant has not shown that the estimate is
unreasonable. Further, although more documentation of sales prices
for Indian corn would have been desirable, appellant has not refuted
the price used by BIA.

For the reasons discussed, the Board finds that appellant has not
shown that BIA’s farmland appraisal is unreasonable.

Appellee’s decision should be modified to the extent necessary to
correct errors in site and use identification, as discussed above.

Therefore, pursuant to the authority delegated to the Board of
Indian Appeals by the Secretary of the Interior, 43 CFR 4.1, the
November 26, 1985, decision of the Acting Deputy Assistant Secretary--
Indian Affairs (Operations) is affirmed as modified.

AnitA Voer
Acting Chief Administrative Judge

I concur:

KATHRYN A. LYNN
Administrative Judge

BERNOS COAL CO. & EXCELLO LAND & MINERAL CORP. v.
OFFICE OF SURFACE MINING RECLAMATION &
ENFORCEMENT

97 IBLA 285 Decided May 18, 1987

Petitions for discretionary review of a decision by Administrative
Law Judge David Torbett sustaining Cessation Order No. 81-2-75-22
against both Bernos Coal Co. and Excello Land and Mineral Corp.,

121t is possible tbat appellant and BIA refer to different types of corn. The BIA appraisal report includes white, red
and blue corn within its term “Indian corn.” BIA farmland appraisal report at 2. Appellant’s discussion of this issue
indicates that it may object only to the inclusion of hlue corn in the BIA analysis. Appellant states that Indian white
corn is a common crop on the HPL. Appellant’s response to the Hopi Tribe’s supplemental brief at 12. See also
Centerfire repert on the Hopi Tribe's supplemental brief at 7-9.

© In estimating crop yields, as well as determining typical crops, data from tbe area of the properties being
appraised is the most relevant, See American Society of Farm Managers and Rural Appraisers, Rural Appraisal
Manual 19 (5th ed. 1979).
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and assessing a civil penalty in the amount of $22,500 against Bernos
Coal Co. only.

Affirmed as modified in part; affirmed in part; vacated in part;
Petition for Discretionary Review filed by the Office of Surface
Mining Reclamation and Enforcement dismissed.

1. Surface Mining Control and Reclamation Act of 1977: Cessation
Orders: Generally--Surface Mining Control and Reclamation Act of
1977: Initial Regulatory Program: Generally--Surface Mining Control
and Reclamation Act of 1977; Notices of Violation: Generally--Surface
Mining Control and Reclamation Act of 1977: State Regulation:
Generally

When OSM issues a notice of violation and a cessation order during the initial
regulatory program, and the State regulatory authority, after obtaining primacy, issues a
notice of violation which is litigated before the Stato agency, the doctrines of res judicata
and collateral estoppel will not preclude OSM from enforcing the cessation order and
assessing penalties therefor, since the statutory scheme of the Surface Mining Control
and Reclamation Act evidences a countervailing statutory policy against application of
those doctrines in such a situation.

Moreover, even if there were no countervailing statutory pelicy, those preclusion
doctrines would not be applicable when the violation cited by OSM in its cessation order
was not litigated before the State agency, and there was no privity between OSM and
the State.

2. Surface Mining Control and Reclamation Act of 1977: Cessation
Orders: Generally--Surface Mining Control and Reclamation Act of
1977: Initial Regulatory Program: Generally--Surface Mining Control
and Reclamation Act of 1977: Notices of Violation: Generally--Surface
Mining Control and Reclamation Act of 1977: State Regulation:
Generally

Where, during the interim regulatory program, a permittee is issued a cessation order
for failing to backfill and grade previously mined lands to achieve the proper slope as
required by 30 CFR 715.14(b) and the permit conditions based thereon, and the permittee
defends the failure to do so on the basis that its operations had no adverse physical

impact on those lands, the cessation order will be upheld when the evidence shows that
the operations did, in fact, have an adverse physical impact on the lands.

3. Surface Mining Control and Reclamation Act of 1977;: Cessation
Orders: Generally--Surface Mining Control and Reclamation Act of
1977: Civil Penalties: Hearings Procedure--Surface Mining Control
and Reclamation Act of 1977: Notices of Violation: Generally

Where, under 30 CFR 723.17(b), OSM fails to issue a notice of proposed penalty
assessment within 30 days of issuance of a cessation order, but the permittee does not
show actual prejudice as a result of such failure, no relief is appropriato.

4. Administrative Procedure: Administrative Law Judges-- Surface
Mining Control and Reclamation Act of 1977: Civil Penalties:
Generally

Where, in a decision, an Administrative Law Judge rules on the liability for a civil
penalty even though liability was never an issue and the full amount of the civil penalty

was prepaid prior to the hearing, any question of liability for the civil penalty was moot,
and the Board will vacate the ruling.
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APPEARANCES: Joseph N. Clark, Jr., Esq., Knoxville, Tennessee, for
petitioners; R. Anthony Welch, Esq., Office of the Field Solicitor,
Knoxville, Tennessee, U.S. Department of the Interior, for the Office
of Surface Mining Reclamation and Enforcement.

OPINION BY ADMINISTRATIVE JUDGE HARRIS
INTERIOR BOARD OF LAND APPEALS

In a decision dated July 26, 1985, Administrative Law Judge David
Torbett ruled that the Office of Surface Mining Reclamation and
Enforcement (OSM) properly issued Cessation Order (CO) No. 81-2-75-
22 to both Bernos Coal Co. (Bernos) and Excello Land and Mineral
Corp. (Excello) (herein referred to together as ‘“petitioners”), but that
the $22,500 civil penalty assessment should be imposed against Bernos
only. Both Bernos and Excello have sought discretionary review of
Judge Torbett’s holding that OSM properly issued the CO and the
underlying notice of violation (NOV), and OSM sought discretionary
review of his ruling that the civil penalty should be assessed against
Bernos only. The Board granted the petitions by order dated
September 12, 1985.

Procedural Background

The Tennessee Division of Surface Mining and Reclamation (TDSM)
issued permit No. 78-148 to Bernos on June 23, 1978. The land
embraced by the permit had been previously mined. Excello was a
contract miner for Bernos, with the right to extract coal from the site,
and was responsible for all reclamation work on the site. Excello
mined the property in late 1978 and early 1979.

On January 19, 1981, OSM Inspector Douglas Godesky issued NOV
No. 81-275-4 to Bernos for seven violations of the Surface Mining
Control and Reclamation Act of 1977 (SMCRA), 30 U.S.C §§ 1201-1328
(1982), and the regulations promulgated thereto. On March 6, 1981,
OSM amended the NOV to add Excello as the operator and to extend
the time for abatoment. On March 20, 1981, OSM issued CO No. 81-2-
75-10 to Bernos and Excello for failure to abate the violations cited in
the NOV. As a result of an informal hearing, the NOV was modified to
extend the period for abatement, and the CO was vacated. On June 16,
1981, Inspector Godesky again inspected the site, and upon discovering
that violation No. 6 of NOV No. 81-2-75-4 had not been abated, he
issued CO No. 81-2-75-22. Violation No. 6 was for “failure to establish
final graded slopes which do not exceed the approximate premining
slopes and for failure to backfill and grade to the most moderate slope
possible.”

Applicants filed a joint application for review of CO No. 81-2-75-22 on
July 17, 1981. On December 11, 1981, OSM issued a notice of proposed
penalty assessment of $22,500 for the CO, and after completion of an
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assessment conference on February 24, 1982, OSM issued an
assessment conference report affirming the assessment. On January 6,
1983, Bernos and Excello filed a petition for review of the assessment
under 43 CFR 4.1150. Contemporaneous with the filing of this
document, petitioners paid the amount of the disputed penalty into
escrow pending final determination. In addition, on the same date,
petitioners filed a motion to dismiss the assessment, alleging a failure
by OSM to comply with certain deadlines for issuing assessments.

The application for review and the petition for review were
consolidated for consideration by the Hearings Division. Following a
hearing, on July 26, 1985, Judge Torbett issued his decision holding
that the CO was validly issued to both Bernos and Excello. However,
he also ruled that the civil penalty of $22,500 should be assessed
against Bernos only, and that no civil penalty should be assessed
against Excello.

Petitioners challenge Judge Torbett’s decision on three bases. First
they argue that even if the underlying NOV were validly issued, “the
doctrines of res judicata and/or collatoral estoppel bar [OSM] from
instituting further proceedings to enforce the corrective actions
required in the subject NOV and CO” (Petitioners’ Brief at 12). In
making this argument, they invoke the disposition by the Tennessee
Board of Reclamation (Tennessee Board) of two NOV’s issued by TDSM
in October and November 1983 for the minesito involved herein. One of
the State NOV’s, No. 014-09-83, was issued, inter alia, for failure to
regrade to stabilize rills and gullies. The Tennessee Board vacated that
violation, and subsequently issued an order declaring that “[t]he area
permitted under Permit No. 78-148 is considered reclaimed and the
bond securing reclamation under Permit No. 78-148 is hereby
released.” Judge Torbett ruled, for reasons discussed infra, that if the
doctrines of res judicata and/or collateral estoppel were applicable in
the context of SMCRA enforcement, the prerequisites for their
application were absent in this specific case.

Second, petitioners assert that Judge Torbett improperly ruled that
OSM carried its ultimate burden of persuasion as to the fact of the
violation and as to tbe amount of the civil penalty, as required under
43 CFR 4.1155. Petitioners assert that they “conducted very limited
coal extraction activities in the southeastern portion of the permit area
in the vicinity where cross section B-B’ * * * intersected the old east-
west highwall” (Petitioners’ Brief at 2). They state that they not only
backgraded and reclaimed the B-B’ section as marked on the permit
map, but also that they “backgraded and initially reclaimed other
areas which had been left by the previous operators, but upon which
Excello had conducted no coal extraction activities.” Id. at 3. In the
process, Excello claims it eliminated “the old east-west highwall.” In
sum, according to petitioners, Excello’s mining and reclamation
activities had “no ‘adverse physical impact’ whatsoever on the old
slopes, but, rather, had a beneficial impact on them.” Id. at 3.
Petitioners argue that Judge Torbett erred to the extent he “appears to
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have ruled that by initiating mining activities on a limited basis in the
southeastern portion of the permit area, the applicants have become
responsible for all of the permit area.” Id. at 8 (italics in original).
They assert that under Cedar Coal Co., 1 IBSMA 145, 86 1.D. 250
(1979), since their operations had no adverse physical impact “upon a
condition at the site caused by previous mining, [they] cannot be
required to correct the condition resulting from the previous mining”
(Petitioners’ Brief at 11). “Thus, since no coal extracting or other
mining related activities took place in the area of the remaining slopes
in question, and, further, since the other slopes were only beneficially,
rather than adversely, affected, the subject NOV and CO should be
vacated.” Id. at 12.

Petitioners’ third argument is that Judge Torbett should have
granted their motion to dismiss because they were prejudiced by OSM’s
failure to issue a notice of proposed penalty assessment until some
6 months after the CO was written. They maintain that OSM sbould
have served a copy of the proposed assessment within 30 days of
issuance of the NOV or CO in accordance with 30 CFR 723.17(b). Judge
Torbett found that they made a timely request for an assessment
conference, but before it was held, a fire consumed Excello’s offices in
Grundy, Virginia, destroying maps, photographs, and other documents
which petitioners claim were vital to their defense. Judge Torbett
ruled that under Badger Coal Co., 2 IBSMA 147, 87 1.D. 319 (1980),
petitioners did not show actual prejudice, since the question of whether
the violation had occurred was resolved on the basis of the permit
application submitted by Bernos.

OSM'’s petition for discretionary review took exception with Judge
Torbett’s ruling that the civil penalty of $22,500 should not be assessed
against Excello, but against Bernos only. Judge Torbett ruled that
under section 518(f) of SMCRA, 30 U.S.C. § 1268(f) (1982), as Bernos’
agent, Excello must have acted “willfully and knowingly” in order to
be subject to the civil penalty. He concluded that there was insufficient
evidence “to 1nake a factual finding that Excello intentionally and
consciously committed the violations in question” (ALJ Decision at 8).
OSM maintains that Excello, as an “operator,” failed to correct a
violation, and is subject to civil penalties under section 518(h) of
SMCRA, 30 U.S.C. § 1268(h) (1982). Thus, OSM concludes that whether
Excello was Bernos’ agent is irrelevant.

Discussion

Petitioners argue that collateral estoppel and/or res judicata bar
efforts by OSM to enforce the corrective action required in the NOV
and CO. They base this argument upon the fact that the Tennessee
Board entered a final order resolving Excello’s challenge to the State-
issued NOV’s, which declared that “[t]he area permitted under Permit

| 185 1988



186 DECISIONS OF THE DEPARTMENT OF THE INTERIOR (94 1D.

No. 78-148 is considered reclaimed and the bond securing reclamation
under Permit No. 78-148 is hereby released.”

In his decision, Judge Torbett noted that in Excello Coal Corp. v.
Clark, No. Civ-3-84-902 (E.D. Tenn. Dec. 28, 1984) (hereinafter Excello
v. Clark), the court addressed the same legal question in the context of
related facts. At issue in Excello v. Clark was an NOV issued by OSM
on July 20, 1984, which cited Excello for a violation of Tennessee
regulation 0400-1-14-61, charging that there was a ‘ ‘failure to prevent
formation of rills and gullies deeper than nine (9) inches in regraded
and top soil area’ ” (Memorandum Opinion at 3). This was the same
violation for which the State had found a State NOV to have been
improperly issued. Excello sought judicial review of an October 22,
1984, decision of Judge Torbett denying temporary relief from the
NOV issued by OSM. The parties consented to have the case decided
by a United States Magistrate under 28 U.S.C. § 636(c) (1982). The
Magistrate phrased the issue as follows: “Whether the state agency
decision that the state ‘rill and gully’ NOV was improperly issued
precludes the OSM, under the doctrine of collateral estoppel, from
issuing its own NOV later for the same violation” (Memorandum
Opinion at 4).

The Magistrate rejected OSM’s argument that the traditional
principles of res judicata and collateral estoppel do not apply to OSM’s
enforcement actions, and that even if those principles did apply, the
requisite privity did not exist between OSM and TDSM. The
Magistrate’s statement of the doctrines of res judicata and collateral
estoppel and their application in the administrative context is quoted
below:

Under the doctrine of res judicata, a final judgment on the merits bars further claims
by parties or their privies based on the same cause of action. Montana v. United States,
440 U. S. 147, 153, 99 S.Ct. 970, 973 (1979). Under collateral estoppel principles, once an
issue is actually litigated and necessarily determined, the determination is conclusive in
subsequent suits based on a different cause of action but involving a party or privy to the
prior litigation. Parklane Hosiery Co. v. Shore, 439 U.S. 322, 326 n. 5, 99 S.Ct. 645, 649
n. 5(1979). It is now accepted that both res judicata and collateral estoppel can be
applicable to decisions of administrative agencies acting in a judicial capacity. United
States v. Utah Construction & Mining Co., 384 U.S. 394, 86 S.Ct. 1545 (1966). In the
absence of “countervailing statutory policy,” collateral estoppel applies and bars
relitigation of factual questions or mixed questions of law and fact. See Brown v. Felsen,
442 U.S. 127, 139 n. 10, 99 S.Ct. 2205, 2213 n. 10 (1979); United States v. ITT Rayonier,
Inc., 627 F.2d 996, 1000 (9th Cir. 1980).

(Memorandum Opinion at 5-6).

10n Aug. 3, 1982, the Department granted conditional approval of Tennessee’s permanent regulatory surface mining
program, effectwe Aug. 10, 1982, pursuant to sec. 503 of SMCRA, 30 U.S.C. § 1253 (1982). 47 FR 34724, 34753

(Aug. 10, 1982). k , T tly failed to indicate te OSM’s satisfaction its intont and capability to
implement, maintain, and enforce its regul y progtarn G quently, on Apr. 5, 1984, the Department assumed
direct Federal enfor t of the inspection and enfor t portions of the State’s program pursuant to 30 CFR

733.12. 49 FR 15496 (Apr. 18, 1934). The Department withdrew approval of the State’s permanent regulatory program
in full, effective Oct. 1, 1984. As of that date, OSM began enforcing the provisions of the permanent program
performance standards set forth in 30 CFR Part 816 that replaced those repealed effective the same date by the State.
30 CFR 942.816(a) (49 FR 38874, 38895 (Oct. 1, 1984)).
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The Magistrate reviewed SMCRA and its legislative history,
particularly the provisions concerning the permanent regulatory
program and OSM’s oversight responsibility in primacy states, to
conclude that there is no “countervailing statutory policy” embodied
therein which would deny application of collateral estoppel and res
judicata principles. He relied upon United States v. ITT Rayonier, Inc.,
627 F.2d 996 (9th Cir. 1980), in which the Ninth Circuit ruled that the
Federal Water Pollution Control Act (FWPCA), 33 U.S.C. §§ 1251-1376
(1982), did not abrogate principles of res judicata and collateral
estoppel. Under section 402 of FWPCA, 33 U.S.C. § 1342 (1982), a state
agency, pursuant to an approved state program, may issue water
pollution discharge permits. In ITT Rayonier, the State agency issued a
compliance order against Rayonier after the United States
Environmental Protection Agency (EPA) advised the State agency that
if it did not take action, Rayonier would be a “candidato” for Federal
enforcement. Rayonier successfully litigated the validity of the State
compliance order in State proceedings. In March 1977, the EPA issued
a notice of violation to Rayonier and the State agency pursuant to
FWPCA, and in April 1977, EPA filed an enforcement action in
Federal district court. The court ordered Rayonier to comply
immediately with the permit. Rayonier appealed the district court
ruling, arguing before the Ninth Circuit that the State judgment
operated to preclude EPA’s action.

The ITT Rayonier court noted the “dual” or “concurrent”
enforcement authority under FWPCA. 627 F.2d at 1001. The fact that
“[eInforcement actions could have been filed concurrently in both state
and federal courts * * * does not necessarily preclude the operation of
collateral estoppel after one action reaches finality.” Id. “[S}tate and
federal enforcement actions under FWPCA are based on permits issued
under a single system. The EPA retains authority to veto state-issued
permits * * *. Further, it may revoke the permit issuing authority of
the state agency.” Id. at 1002. Moreover, “[a]lthough the NPDES
[National Pollution Discharge Elimination System] state permit
program is established under the state law and functions ‘in lieu’ of
federal authority, the source of the federal/state ‘partnership’ can be
traced to a single act of Congress (FWPCA).” Id. The Ninth Circuit
concluded that FWPCA does not manifest a countervailing policy
reason to abrogate the doctrine of res judicata.

It further ruled that the relationship between the State and EPA
was such as to preclude relitigation of the issue resolved in the State
court. The basis for that ruling was the court’s conclusion that a
nonparty may be bound if it “is so closely aligned with its interests as
to be its ‘virtual representative’ ”’ and its findings that
[t]he interests of [the Washington Department of Energy] and the EPA were identical

and their involvement sufficiently similar. * * * It is undisputed that [the Washington
Department of Energy] maintained the same position as the EPA before the state
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hearings board and state courts. * * * The EPA does not contend that [the Washington
Department of Energy] failed to assert vigorously its position in the state proceedings.

Id. at 1003.

In Excello v. Clark, the Federal Magistrate rejected OSM’s argument
that the legislative scheme emhodied in SMCRA evinces the intent to
preclude res judicata and collateral esteppel. He stated:

The fact that § 1271 gives the OSM authority to step in and take over the enforcement of
a state program does not give it the authority to reopen enforceinent decisions of the
state agency which had already become final. Such an interpretation would allow the
OSM to take over State programs and bring enforcement actions against inine operators
for an unlimited time after the controlling state agency had found a mine to bo
sufficiently reclaimed. The undersigned is reluctant to recognize such an unlikely
legislative intont without any clear evidence of it.

(Memorandum Opinion at 9). He conceded “that the relationship
between the EPA and its corresponding state agencies is different from
the relationship between the OSM and its corresponding state
agencies. However, for purpose of collateral estoppel this appears to be
a distinction without a difference” (Memorandum Opinion at 10). He
concluded that the “dual” or “concurrent” enforcement scheme
established under FWPCA is analogous to that established under
SMCRA. “[TThe Tennessee DSM and the OSM were applying the
identical state created and Federally approved guidelines to the
appellant’s mine site” (Id. at 11).

In applying the ITT Rayonier tests, the Magistrate concluded that
the operative facts giving rise to the State-issued NOV and that issued
by OSM were the same, and that the issue was actually and finally
litigated in the State proceeding. “Of the prerequisites to the
application of collateral estoppel only the identity of the parties is a
challenged issue. The Secretary claims that he was neither a party nor
privy to the state enforcement action” (Memorandum Opinion at 12).
The Magistrate found as follows on this question:

[TThe interests of the DSM and OSM were so similar in this case that the OSM was a
privy te the state enforcement action. Both agencies were participating in the same
federal program, enforcing the same state environmental protection objectives. The OSM
could have participated in the state enforcement action if it had desired. That DSM was
OSM'’s “virtual representative” is evident by the fact that it stepped in and began
operating exactly the same program that DSM had operated. The relationship between
DSM and OSM is sufficiently close to preclude relitigation of the issue already
determined in the DSM enforcement action.

(Memorandum Opinion at 12-13).

[1] Our analysis of the applicahility of res judicata/collateral estoppel
principles in this case leads to the conclusion, contrary to Excello v.
Clark, that the unique Federal/State balance created under SMCRA
manifests a “countervailing statutory policy” and renders those
doctrines inapplicable to issues arising in the Federal/State context.?

2In Oregon Portland Cement Co. (On Judicial Remand), 84 IBLA 186, 190 (1984), in expressly declining to follow the
decision of the U.S. District Court for Alaska in Oregon Portland Cement Co. v. U.S. Department of the Interior,
590 F. Supp. 52 (D. Alaska 1984) the Board stated:

Continued
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That policy is placed into focus by examining OSM’s responsibilities, as
defined in key provisions of SMCRA and its legislative history, as well
as the regulations promulgated to implement SMCRA. OSM, on behalf
of the Secretary, is required to ensure compliance with the law
regardless of the actions or inactions of the State regulatory authority.

The interim regulations provide that “[t]he States are responsible for
issuing permits and inspection and enforcement on lands on which
operations are regulated by a State to insure coinpliance with the
initial performance standards * * *.” 30 CFR 710.4. However, 30 CFR
710.3 directs the Secretary to “implement an initial regulatory
program within six months after the date of enactment of the Act in
each State which regulates any aspect of surface coal mining under
one or more State laws until a State program has been approved or
until a Federal program has been implemented.” As part of this
implementation responsibility, 30 CFR Part 721 requires the Secretary
to “conduct inspections of surface coal mining and reclamation
operations subject to regulation under the Act.” See 30 CFR 721.11.
When the Secretary discovers a violation of SMCRA during the interim
program, both section 521(a)3) of SMCRA, 30 U.S.C. § 1271(aX3) (1982),
and 30 CFR 722.12 require the issuance of an NOV. If the permittee
fails to abate the violation in accordance with the time period specified
in the NOV, OSM is required to issue a CO pursuant to section
521(a)3) and 30 CFR 722.13. In turn, section 518(a) and (h) of SMCRA,
30 U.S.C. § 1268(a) and (h) (1982), mandates the imposition of civil
penalties for the issuance of a CO issued under section 521(a)3).

Congress specifically recognized the need for efficient enforcement
under both the interim and permanent regulatory programs. The
House specified the reasons:

Efficient enforcement is central to the success for the surface mining control program
contemplated by H.R. 2. For a number of predictable reasons — including insufficient
funding and the tendency for Stato agencies to be protective of local industry — State
enforcement has in the past, often fallen short of the vigor necessary to assure adequate
protection of the environment. The committee believes, however, that the
implementation of minimal federal standards, the availability of federal funds, and the
assistance of the expertise of the Office of Surface Mining Reclamation and Enforcement
in the Department of Intorior, will combine to greatly increase the effectiveness of State
enforcement programs operating under the act.

H.R. Rep. No. 218, 95th Cong., 1st Sess. 129 (1977). During the interim
program, “the Secretary’s responsibility relates te the enforcement of
Federal interim performance standards which are implemented during
the interim period. It is the Secretary’s duty to respond to any
reasonable evidence of violations of those Federal standards by using

“The Board has declined to follow Federal court decisions primarily in those situations where the effect of the
decision could be extremely disruptive to existing Departmental policies and programs and where, in addition, a
reasonahle prospect exista that other Federal courts might arrive at a differing conclusion. In our view, both conditions
obtain.”

We respectfully decline to follow Excello v. Clark for those same reasons.
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the authority vested in him to bring about compliance.” Id. at 132
(italics added).

The Department has ruled that the Secretary’s duty during the
interim program is not diminished by the fact of possible dual
enforcement action by OSM and a state. In Kaiser Steel Corp.,

2 IBSMA 158, 87 1.D. 324 (1980), the Board of Surface Mining and
Reclamation Appeals stated at 2 IBSMA 162, 87 1L.D. at 326: “OSM is
required by 30 CFR 722.12(a) to issue a notice of violation during the
initial regulatory program when a violation is discovered. This power is
in addition to state enforcement powers.” (Italics added.) Accord Rayle
Coal Co., 3 IBSMA 111, 88 1.D. 492 (1981); Eastover Mining Co.,

2 IBSMA 5, 87 1.D. 9 (1980).

The Senate was also adamant about a strong Federal presence and
enforcement role in a primacy state:

The Federal enforcement system contained in this section, while
predicated upon the States taking the lead with respect to program
enforcement, at the same time provides sufficient Federal backup to
reinforce and strengthen State regulation as necessary. Federal standards
are to be enforced by the Secretary on a mine-by-mine basis for all or part
of the State as necessary without a finding that the State regulatory
program should be superseded by a Federal permit and enforcement
program.

S. Rep. No. 128, 95th Cong., 1st. Sess. 88 (1977).

The legislative history, when read in conjunction with section
521(a)(1) of SMCRA, 30 U.S.C. § 1271(a)(1) (1982), which provides for
Federal inspection and enforcement in states with primacy, requires
tbe conclusion that a countervailing statutory policy warrants an
exception to the preclusion doctrines. The applicability of those rules
would be inconsistent with the statutory scheme set forth in section
521(a)(1). Under that section, when OSM inspects a surface coal mining
operation located in a primacy state and discovers a violation, OSM
must give notice to the state regulatory authority. See 30 CFR
843.12(a)(2). Whether OSM need take further action depends upon
whether the state’s response constitutes appropriate action. OSM
determines whether the action taken is appropriate; such action must
be calculated to secure abatement of the violation. Peabody Coal Co. v.
OSM, 95 IBLA 204, 94 1.D. 12 (1987); Turner Brothers, Inc. v. OSM,

92 IBLA 23, 93 1.D. 199 (1986).

If, under section 521(a)(1), OSM issued a 10-day notice to the State
informing the State of a violation at a particular minesite and the
State’s response was that an NOV had been issued for that violation,
and that the violation had been challenged and subsequently vacated
in State proceedings, OSM would not be precluded from taking further
enforcement action. In fact, the regulations provide that ‘“if the
violation continues to exist, [OSM] shall issue a notice of violation or
cessation order, as appropriate.” 30 CFR 843.12(a)(2) (Italics added).
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Application of collateral estoppel and res judicata principles is
inconsistent with OSM’s enforcement responsibility during the interim
and permanent regulatory periods. The availability of the rules of
preclusion to permittees as a defense to OSM enforcement action
during either period would divest OSM of the authority expressly
conferred by Congress.

Even if there were no “countervailing statutory policy”’ in SMCRA,
the preclusion doctrines would not apply in this case because the
prerequisites for their application, as announced in ITT Rayonier, are
missing. First, the same issue is not involved. As Judge Torbett stated
in his decision:

One of the principles of res judicata and collateral estoppel is that the “question
expressly and definitely presented in this suit must he the same as that definitely and
actually litigated and adjudged adversely to the Government in the previous litigation.”
United States v. Moser, 266 U.S. 236, 242 (1924); Montana v. United States, 440 U.S. 147,
157 (1979). In this case, the Applicants/Petitioners were issued a violation for “failure to
establish final grade slopes which do not exceed the approximate premining slopes and
for failure to backfill and grade to the most moderate slope possible.” This violation was
not “definitely and actually litigated and adjudged adversely to the Government in the
previous litigation.” The State Board received no evidence on this violation. It was not
litigatod before them. The fact that the Board found the site fully reclaimed does not
mean that all possible violations were litigated before them. Thus, the undersigned finds

that the subject cessation order cannot be vacated on the grounds or res judicata and/or
collateral estoppel.

(ALJ Decision at 3). We reject petitioners’ argument that the
Tennessee Board’s “finding of full reclamation concerning a site is, of
necessity, a finding that no violations exist” (Petitioners’ Brief at 13).
The issue of whether petitioners had met the requirements of 30 CFR
715.14 was not before the Tennessee Board. Moreover, in OSM v.
Calvert & Marsh Coal Co., 95 IBLA 182, 189 (1987), the Board held that
release of a performance bond by the state regulatory authority does
not affect OSM’s authority to enforce the Act. See Grafton Coal Co.,

3 IBSMA 175, 88 1.D. 613 (1981).

Second, there is no privity between the State and OSM. TDSM was
not OSM’s virtual representative during the State proceeding, so that
OSM was a “privy”’ to that action.® In United States v. Mendoza,

464 U.S. 154 (1984), the United States Supreme Court reaffirmed its
analysis in Montana v. United States, 440 U.S. 147 (1979), which
established the degree of mutuality required of the Federal
Government as a party litigant in the prior litigation, stating:

In Montana an individual contractor brought an initial action to challenge Montana's
gross receipts tax in state court, and the Federal Government brought a second action in
federal court raising the same challenge. The Government totally controlled and

3 Petitioners argued before Judge Torbett, and now argue to this Board, that Westwood Chemical Co. v. Kulick,
656 F.2d 1224 (6th Cir. 1981), renders m'elevant the fact that Judge Torbett acquired jurisdiction over the matter
involved herein before Tennessee began its enfor t action inst p T8, leen our conclusion regarding the
statutory pelicy of SMCRA and the inapplicability of rea judicata and collateral estoppel principles in this case, the

sequence in which jurisdiction was acquired is not decisive.
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financed the state court action; thus for all practical purposes, there was a mutuality of
parties in the two cases. “[TThe United States plainly had a sufficient ‘laboring oar’ in
the conduct of the state-court litigation,” 440 U.S,, at 155, to be constituted a “party” in
all but a technical sense.

464 U.S. at 164 n.9. We agree with OSM that ‘‘the Secretary had no
‘laboring oar’ in the conduct of [TDSM’s] administrative litigation. The
Secretary cannot in any sense be termed a ‘party’ to the proceedings
before the Tennessee Board of Reclamation Review” (OSM Brief before
Judge Torbett at 28).

For the above-stated reasons, we conclude that principles of res
judicata and collateral estoppel do not bar OSM'’s enforcement action
in this case.

[2] Permit No. 78-148 was issued to Bernos on June 23, 1978, and,
thus, was required to “contain terms that comply with the relevant
performance standards of the initial regulatory program.” 30 CFR
710.11(a)X3)(1) and (ii). See sections 502(b) and (c) of SMCRA, 30 U.S.C.
§§ 1252(b) and (c) (1982). A general performance obligation under the
initial regulatory program, applicable to all surface coal mining and
reclamation operations, was to “backfill, compact (where advisable to
insure stability or to prevent leaching of toxic materials), and grade in
order to restore the approximate original contour of the land with all
highwalls, spoil piles, and depressions eliminated.” Section 515(b)3) of
SMCRA, 30 U.S.C. § 1265(b)3) (1982). The Department’s initial
program regulations include 30 CFR 715.14, which was adopted to
implement section 515(b)3) of SMCRA. This regulation, cited by OSM
as authority for issuance of the NOV and CO in this case, provides in
pertinent part:

In order te achieve the approximate original contour, the permittee shall, except as
provided in this section, transport, backfill, compact (where advisable te ensure stability
or to prevent leaching of toxic materials), and grade all spoil material to eliminate all
highwalls, spoil piles, and depressions. * * * The postmining graded slopos must
approximate the premining natural slopes in the area as defined in paragraph (a).

(a) Slope measurements. (1) To determine the natural slopes of the area bofore mining,
sufficient slopes to adequately represent the land surface configuration, and as approved
by the regulatory authority in accordance with site conditions, must be accurately
measured and recorded. * * * Where the area has been previously mined, the

measurements shall extend at least 100 feet beyond the limits of mining disturbances as

determined by the regulatory authority to be representative of the premining configuration
of the land. * * *

* * * * * * *

(b) Final graded slopes. (1) The final graded slopes shall not exceed either the
approximate premining slopes as determined according to paragraph (aX1) and approved
by the regulatory authority or any lesser slopo specified by the regulatory authority
based on consideration of soil, climate, or other charactoristics of the surrounding area.
[Italics added.]

The permit package prepared by Bernos and submitted to and
approved by the State of Tennessee indicated the premining slopes in

accordance with 30 CFR 715.14(a)(1). Those slopes ranged from 12 to 15
degrees (Tr. 15-16, 69-70; Exh. R-43). The package also shows, in
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accordance with 30 CFR 715.14(b), final graded slopes of 15 degrees
(Tr. 102-04; Exh. R-46).*

OSM through its witnesses presented extensive testimony before
Judge Torbett concerning whether petitioners violated 30 CFR 715.14
and the conditions of the permit based thereon. Judge Torbett’s
summary of this testimony is as follows:

Inspector Godesky testified on behalf of the Respondent and introduced photographs in
support of his testimony. He testified that the southern end of the permitted area had
slopes of 28 and 29 degrees based on measurements tbat he made with a Brunton
compass (Tr. 19-24). Mr. Roland Harper, an expert surveyor, testified on behalf of the
Respondent. His survey shows that the southern outslopes on subject site contain slopes
that reach 26 degrees. The survey also shows negative slopes on the southern end of the
permitted area.

The Respondent contends that the Applicants/Petitioners violated a condition of their
permit. The permit map has two cross sections. The cross section marked B-B’ is at issue
in this case. The permit map requires the Applicants/Petitioners to return cross section
B-B’ to a 15 degree average slope with no negative slopes (Ex. R-43, R-46, A-3). The
Applicants/Petitioners maintain that the permit map only requires that they return this
particular cross section to a 15 degree average slope. The Respondent maintains that
cross section B-B’ is representative of an area on the subject site which includes the
southern end of the permitted area. Thus, Respondent contends that cross section B-B’
requires the Applicants/Petitioners to regrade the southern end of the permitted area to
conform with this cross section.

In order to comply with [30 CFR 715.14), the regulatery authority and the Applicants/
Petitioners must have found that cross section B-B’ was a “sufficient slope to adequately
represent the land surface configuration.” Thus, the permit requires not only that cross
section B-B’ be regraded to a 15 degree average slopo with no negative slopes but also
that all other slopes that cross section B-B’ represents be regraded to a 15 degree average
slope with no negative slope. The only other slope given by the Applicants/Petitioners is
cross section A-A’, and this cross section runs east to west. [*] Since cross section B-B’
runs north to south, it is clear that cross section B-B’ covers the southern end of the
permitted area.

The evidence of the Respondent shows that the southern outslopes of the subject site
reach 26 degrees. The site then slopes downward for 100 te 120 lateral feet before it
starts te rise to the crown of the site at angles that reach 18 degrees (Ex. R-47). This land
configuration does not conform to the proposed slopo in the Applicants/Petitioners’
permit. The undersigned concludes that the Applicants/Petitioners violated a condition
of their permit. This conclusion is sufficient to find that the violation underlying the
subject cessation order occurred.

(ALJ Decision at 5-6). Our review of the evidence in this case
establishes the correctness of Judge Torbett’s findings and his ruling.
Petitioners challenge Judge Torbett’s ruling on the basis of Cedar
Coal, supra, in which OSM had issued an NOV to Cedar for failure to

eliminate completely an orphaned highwall in violation of 30 CFR

430 CFR 715.14(bX1) provides that the requirements of that paragraph may be modified by the regulatory authority
where the mining is reaffecting previously mined lands that have not been returned to approximate original contour
and sufficient spoil is not availahle to return to the slope determined according to paragraph (aX1). There is no
evidence Bernos sought such a modification of its performance obligations.

s Section B-B’ of Drawing No. 77-135-1 D (Exh. R-43) is the only cross-section relevant to the site in question. Section
A-A' is a cross-sectional drawing for another site located north of the one in question.
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715.14(b)1)(ii). The Board ruled that ‘[t]here has heen no showing that
Cedar’s removal of overburden has resulted in any adverse physical
impact on the orphaned highwall. Thus, we conclude that this activity
has not triggered any obligation on the part of Cedar to eliminate the
orphaned highwall.” 1 IBSMA at 155, 86 1.D. at 255-56.

The Department’s initial program regulations “apply to operations
* * * on lands from which the coal has not yet been removed and to
any other lands used, disturbed, or redisturbed in connection with or to
facilitate mining or to comply with the requirements of the Act or
these regulations.” 30 CFR 710.11(d)(1) (italics added). The initial
regulations do not define “disturbed,” but the term “disturbed area” is
defined at 30 CFR 710.5 to mean “those lands that have been affected
by surface coal mining and reclamation operations.” In Cedar Coal, the
Board rejected OSM’s argument that based upon this definition the
terms “‘disturbed” and “affected”’ are synonymous, and “that since
Cedar ‘affected’ the orphaned highwall by ‘touching’ it, the company
must eliminate the entire highwall.” 1 IBSMA at 155, 86 1.D. at 255.
Thus, an area may be ‘“‘affected” by surface coal mining activities
without being “disturbed.” The Board ruled that to be subject to
SMCRA and the regulations during the initial program, the area in
question must have been “disturbed,” i.e., the operator has to engage
in activities which have an “adverse physical impact” on that area.

The term “adverse physical impact” is not defined in the interim
program regulations.® The Board in Cedar Coal did not define the
term, but ruled that Cedar’s operations did not result in an adverse
physical impact. Petitioners argue that under the Cedar Coal rationale,
as extended by Darmac Coal Co., 74 IBLA 100 (1983), they are excused
from the backfilling and grading requirements of 30 CFR 715.14, since
their remining operations did not result in an adverse physical impact
upon the permit area. See Mountain Enterprises Coal Co., 3 IBSMA
338, 88 1.D. 861 (1981) (orphan highwall subject to adverse physical
impact). In Darmac Coal, supra, the Board addressed the issue of
whether Darmac by disturbing a previously mined area became
responsible for passing all surface water from the area through a
sedimentation pond and meeting the applicable effluent standards. The
Board ruled that there had been no showing that Darmac’s operations
caused an adverse physical impact requiring it to bring a preexisting
water quality violation into compliance with 30 CFR 715.17(a). The
Board stated: “It has been held in a context also involving previously
mined areas that absent adverse physical impact from the current
mining on the condition remaining from the previous mining—in those
cases, orphaned highwalls—no disturbance occurs that requires
bringing that condition into compliance with presently applicable

$We note that the permanent program regulations do provide a definition of the term, relating it specifically to the
highwall situation.

“Adverse physical impact means, with respect to a highwall created or impacted by remining, conditions, such as
sloughing of material, subsidence, instability, or increased erosion of highwalls, which occur or can reasonably be
expected to occur as a result of remining and which pose threats to property, public health, safety, or the
environment.” 30 CFR 701.5.
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standards.” 74 IBLA at 104. The Board ruled that there had been no
showing that Darmac’s operations caused an adverse physical impact
requiring it to bring the water quality violation into compliance with
30 CFR 715.17(a).

Our application of the Cedar Coal rationale is of no benefit to
petitioners in this case, since the evidence establishes that their
operations had an adverse physical impact upon the portions of the
permit area subject to the OSM enforcement action. The violation was
issued for the area of “graded outslopes on the southern end of the
disturbed area with a slope measurement of approximately 28-29
degrees (Cts [cuts] No. 1 and 2)” (Exh. R-5). While Godesky did not see
any ongoing coal extraction by petitioners, on a June 14, 1979, visit to
the sito he observed earth-moving equipment placing spoil along the
slopes which he later referred to in the NOV (Tr. 8-9). On June 20,
1979, he observed that the entire southern portion of the minesite from
its eastern to western limits was barren of vegetation and had been
recently disturbed by mining equipment regrading spoil. He saw
reclamation activity occurring on the southern end of the disturbed
area where the company was modifying the outslope which he later
cited (Tr. 9-12, 34, 72, 73, 81, 104; Exh. R-1, R-12). His lator inspection
in 1984 disclosed continued erosion and further dying off of vegetation
(Tr. 67, 68).

During the mining operations on the site, Excello used the bench
area of a preexisting highwall on which to store spoil material. The
highwall was located north of the outslopes cited by OSM in the NOV
(Exh. R-12, A-3 at 3). Prior to mining, the premining slope ran from
the top of the highwall to the crest of the minesite area with an
average slope of 15 degrees and no negative slopes. (Exh. A-3 at 3).
While reclaiming the area, Excello backfilled the bench area of the
highwall with spoil material and completely eliminated the highwall.
However, in doing so Excello created a slope which begins to rise from
the perimeter of the backfilled area at an angle of 26 degrees until it
reaches a high point approximately 50 to 75 lateral feet north where it
falls in a negative slope for approximately 100 to 125 lateral feet before
rising to the crown of the minesite (Exh. R-47 at 2). The negative slope,
in combination with a positive slope lying to the north of the orphaned
highwall area, created a trough in the disturbed area. The troughing
effect resulted in rills and gullies being created by erosion, as is
evidenced by Exhibits R-12, 32, 33, and 34. Petitioners created another
area of severe erosion on the southern tip of the disturbed area, where
the spoil pile slopes equaled 26 to 29 degrees, as is seen on Exhibits R-
6, 7, 12, and 33.

This record makes clear that areas cited by OSM in issuing the NOV
and CO were “‘disturbed’”’ by petitioners in conducting their operations
within the rationale of Cedar Coal, since their operations resulted in
an “adverse physical impact.” Accordingly, Judge Torbett properly
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sustained OSM’s CO for failure to meet the requirements of 30 CFR
715.14(b) and the permit conditions based thereon.”

[3] Petitioners argue that Judge Torbett should have granted their
motion to dismiss the CO on the basis that OSM did not issue the
notice of proposed penalty until about 6 months after the CO was
written. They state that “[t]his conduct on the part of [OSM] clearly
flies in the face of the requirement of 30 C.F.R. § 723.17(b) which
require that [OSM] shall serve a copy of a proposed assessment within
thirty (30) days of the issuance of an NOV or CO” (Petitioners’ Brief
at 16). Before the assessment conference was held, there was a fire at
the offices of Excello in Grundy, Virginia, which, according to
petitioners “destroyed maps, photographs and other documents which
were vital to the [petitioners] having a fair and full hearing before the
assessment conference officer (and the ALJ).” Id. at 17. Those
materials “would have been invaluable in helping to irrefutably
establish facts concerning the prior condition of the slopes and the
total lack of adverse physical impact upon the subject slopes.” Id.

Judge Torbett rejected petitioners’ argument that OSM'’s delay in
issuing the notice of proposed assessment prejudiced their position. He
applied Badger Coal Co., 2 IBSMA 147, 87 1.D. 319 (1980), in which the
Board addressed the question of whether OSM’s failure to hold an
informal assessment conference within 60 days after a request “should
result in the vacation of both a notice of violation or cessation order
and the resulting civil penalty.” 2 1BSMA at 151, 87 I.D. at 321. The
Board reasoned as follows:

If OSM fails to hold a conference within 60 days, and if the person assessed a civil
penalty timely objects to this failure and can prove actual prejudice, some relief may be
appropriate. * * * [Aln Administrative Law Judge should be free to exercise discretion
in fashioning appropriate relief for failure to hold the conference within 60 days.
However, the relief must address the prejudice shown. Therefore, appropriate relief
would not include vacating a notice of violation or cessation order. It might be
appropriate to reduce the civil penalty, but except in rare circumstances it seems
unlikely that sufficient prejudice could be shown to justify vacating it.

2 1BSMA at 152, 87 LD. at 321-22.

While Judge Torbett found that petitioners made a timely objection
to OSM’s delay in issuing the notice of proposed assessment, he
rejected their argument that they had shown “actual prejudice.” He
found that ‘{wlhile the maps and photographs in the burned Excello
office may have helped to show the premining conteur of the site, the
evidence in that office could not change the permit conditions” (ALJ
Decision at 7). He resolved the question of whether the violation
underlying the CO occurred on the basis of the permit package filed by
Bernos.®

" Judge Torbett did not discuss the Cedar Coa! line of cases; rather he applied 30 CFR 715.14 without reference to
whether petitioners’ operations resulted in an adverse physical impact on the previously mined area.

* We find merit in OSM'’s contention that “all the necessary documents and photographs were available to
[petitioner] from other sources, and it failed to show any effort to obtam replacement records. Excello could have
acquired the records from Bernos or its prior 1, or the engi ing pany that prepared the permit package’”
(OSM'’s Brief in Response at 12; footnote omitted).
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Petitioners also argue that OSM’s failure to respond to their motion
to dismiss should be construed as a waiver of objection to the motion.
Regulation 43 CFR 4.1112(b) provides that “any party to a proceeding
in which a motion is filed * * * shall have 15 days from service of the
motion to file a statement in response.” OSM counters that 43 CFR
4.1112(c) does not mandato that a failure to file a statement in
response under subsection (b) be construed as a waiver of objection.
Rather, ‘[Flailure to make a timely motion or to file a statement in
response may be construed as a waiver of objection.” 43 CFR 4.1112(c)
(italics added). OSM citos the preamble to 43 CFR 4.1112(c), which
explains that suggestions that the waiver be mandatory were rejected
by the Department as unduly harsh. 43 FR 34378 (Aug. 3, 1978). OSM
points out that petitioners made no mention of their motion at the
hearing, and it “was not resurrected by [petitioners] until [they] filed
[their] post hearing brief”’ (OSM’s Brief in Response at 10). We
conclude that Judge Torbett correctly denied petitioners’ motion to
dismiss.

[4] Judge Torbett ruled that the $22,500 civil penalty should be
assessed against Bernos only, and not against Excello. He stated that
“[t]he liability of Excello must be determined by its factual
:"elationship with Bernos” (ALJ Decision at 7). He noted the following

acts:

Bernos is the permittee, not Excello (Ex. A-3). The record shows that Excello was in
complete charge of the operation of the subject mine. According to Mr. Powers, [Roger
Powers, President of Excello] Excello leased the minesite from Bernos (Tr. 131), extracted
coal from the site (Tr. 141), and performed all the reclamation work on the site (Tr. 142).

(ALJ Decision at 7). OSM argues that Judge Torbett erred and that
liability for the civil penalty should extend to Excello also.

In reply, petitioners argue that OSM’s attempt to have Judge
Torbett’s ruling reviewed should be dismissed. Petitioners claim that
OSM issued the penalty assessment only to Bernos and that Excello
prepaid the penalty in accordance with contractual obligations existing
between Bernos and Excello. Petitioners claim liability was never an
issue; it was not raised at the hearing or in the posthearing briefs.
Petitioners register surprise that Judge Torbett made a ruling thereon.
They claim that since liability was not an issue, the question was moot
and any ruling by the Board would constitute nothing more than an
advisory opinion, citing 5 CJS Appeal and Error § 1354(1) (1958).

Petitioners are correct that liability for the civil penalty in this case
was never at issue. The total amount of the civil penalty was prepaid
prior to the hearing. Neither party requested a ruling from the
Administrative Law Judge on liahility for the penalty. We find that
any question of liability was moot. There was no reason for such a
ruling. Therefore, that part of Judge Torbett’s decision relating to
liability is vacated and OSM’s Petition for Discretionary Review is
dismissed.
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Accordingly, pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of the Interior, 43 CFR 4.1, we affirm
as modified that part of Judge Torbett’s decision ruling that the
doctrines of res judicata and collateral estoppel do not bar OSM’s
enforcement action in this case; we affirm that part of the decision
ruling that OSM’s issuance of the CO was proper and that part of the
decision denying petitioners’ motion to dismiss; we vacate that part of
the decision regarding liability for the civil penalty and dismiss OSM'’s
Petition for Discretionary Review of that ruling.

Bruce R. HARRIS
Administrative Judge

WE CONCUR:

Jonn H. KELLy
Administrative Judge

KATHRYN A. LYNN
Administrative Judge
Alternate Member
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ESTATE OF MARY ANN SNOHOMISH CLADOOSBY

15 IBIA 203 Decided June 11, 1987

Appeal from an order denying reopening issued by Administrative
Law Judge Robert C. Snashall in Indian Probate IP PO 164L 83-210.

Motion for continuance denied; orders affirmed; 13 IBIA 8 limited.

1. Indian Probate: Indian Reorganization Act of June 18, 1934:
Construction of Section 4
For purposes of 25 U.S.C. § 464 (1982), in order for a tribe to have a property interest in

a reservation based on treaty, the modern day “tribe” must be the continuation of a
treaty tribe for which the particular reservation was established.

2. Indian Probate: Indian Reorganization Act of June 18, 1934:
Construction of Section 4

A member of a non-Federally recognized Indian tribe, who is not an heir or lineal
descendant of the decedent, and who has less than one-half Indian blood, is found

ineligible to receive a devise of Indian trust land on a reservation organized under the
Indian Reorganization Act.

APPEARANCES: Mary McDowell Hansen and Kenneth C. Hansen,
for appellant; Harrietta Simmonds Kelly and Freda Simmonds
Abrego, pro sese; Colleen Kelley, Esq., Office of the Solicitor, Pacific
Northwest Region, Portland, Oregon, as amicus curiae.

OPINION BY ADMINISTRATIVE JUDGE LYNN

INTERIOR BOARD OF INDIAN APPEALS

On September 18, 1985, the Board of Indian Appeals (Board) received
a notice of appeal in the estate of Mary Ann Snohomish Cladoosby,
deceased Skagit No. 130-3938 (decedent). The notice of appeal, which
was filed with Administrative Law Judge Robert C. Snashall
contemporaneously with a petition for reopening, was forwarded to the
Board by Judge Snashall after he denied reopening. Judge Snashall’s
denial of reopening let stand March 22 and 29, 1985, orders in
decedent’s estate. For the reasons discussed below, the Board affirms
the Judge’s orders.

Background

Decedent was born on March 7, 1899, and died on May 9, 1982, in
Anacortes, Washington. Judge Snashall held a hearing to probate her
Indian trust estate on March 20 and November 29, 1984. Decedent’s
last will and testament, dated May 16, 1974, with a November 3, 1977,
codicil, was introduced at the hearing. Under her will, most of

| 199 1988



200 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [94 LD.

decedent’s estate was left to Father Thomas McDowell (appellant),? her
second cousin.

In an order dated March 22, 1985, as modified on March 29, 1985,
Judge Snashall approved decedent’s will, but found that 25 U.S.C.
§ 464 (1982)2 made appellant, a member of the non-Federally
recognized Samish Indian Tribe, ineligible to take decedent’s trust
interests on the Swinomish Indian Reservation. Because the
Swinomish Tribe organized under the Indian Reorganization Act (IRA),
25 U.S.C. §§ 461-479, the Judge found section 464 barred the devise to
appellant, who was not a member of the tribe, an heir of decedent, or
an Indian for whom the United States could hold land in trust status.
Consequently, Judge Snashall ordered that decedent’s trust interests
on the Swinomish Reservation would descend to her heirs through
intestate succession. In addition, Judge Snashall held that, although
appellant could receive decedent’s interests on the Lummi Indian
Reservation, those interests passed to appellant out of trust status.

Appellant sought reopening,® which was denied on May 30, 1985.
Appellant and several individual appellees filed briefs with the Board
on appeal. In addition, by order dated Augnst 18, 1986, the Board
requested a brief from the Office of the Solicitor* because of certain
apparent similarities between this case and another case pending

before the Board.> The Solicitor’s brief was received on September 29,
1986.

Motion for Continuance

As previously mentioned, Father McDowell was a member of the
Samish Indian Tribe. This Indian group is not a Federally recognized
tribe. While the present appeal was pending before the Board, a
petition for Federal acknowledgment of the Samish Tribe was pending
before BIA.

Because of the representation that BIA was close to publishing a
determination on the Samish petition, by order dated December 19,
1986, appellant was given 15 days from receipt of BIA’s determination
in which to file a brief replying to whatever decision BIA reached.
BIA’s determination that the Samish Tribe does not exist as an Indian
tribe within the meaning of Federal law was published in 52 FR 3709
(Feb. 5, 1987). Appellant did not file a brief within 15 days of

! Father McDowell died during the pendency of this pr
his estate as appellant.

2 All references to the United States Code are to the 1982 edition.

? Appellant should properly have sought rehearing under 43 CFR 4.241, rather than reopening under 43 CFR 4.242.
The Board assumes the Judge would also have denied rehearing, and conmders the notice of appeal on the merits.

4 Appellant states it has requested “copies of all or other bet [the Board] and the
Central (or D.C.) Solicitor’s Office to which the Western Regional Solicitor's Office respended.” Filing dated Mar. 31,
1987, at ‘1. Appellant suggests that if such communications are not provided, a request for them 1nay be filed under
the Freedom of Information Act, 5 U.S.C. § 552. As a party to this appeal, appellant has already received copies of all
Board ications with anyone in this case. The Board is harred hy regulation from ing in ex parte
communications. 43 CFR 4.27(b). The only communications from the Board specifically addressed to the Dopartment
are its Aug. 18, 1986, request for hriefing hy the Solicitor's Office and a Dec. 19, 1986, order requesting, inter alia, the
Bureau of Indian Affairs (BIA) to provide it with a copy of the decision concerning Federal acknowledgment of the
Samish Tribe.

s Briefing revealed that the cases did not involve the same issues.

The appeal was continued with the substitution of
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publication of this notice. On March 31, 1987, appellant filed an
untimely request for a continuance, stating that an appeal from BIA’s
decision had been filed with the Secretary of the Interior and if the
appeal was not resolved to its satisfaction, relief would probably be
sought in Federal court. On May 7, 1987, the Secretary of the Interior
declined to ask BIA to reconsider its decision.

This case has been pending for several years while appellant sought
to show he could take decedent’s trust property on an IRA reservation.
An additional, indefinite continuance at this time is unfair to the other
parties to this case. Appellant’s motion for a continuance is denied.
Because appellant failed to file a timely reply to BIA’s determination
as to Federal acknowledgment, this case is ripe for decision.

Discussion and Conclusions

The initial question raised in this appeal is whether appellant can
take Indian trust property located on the reservation of an Indian tribe
organized under the IRA. The applicable statutory provision is
25 U.S.C. § 464:

Except as provided in * * * [the IRA], no sale, devise, gift, exchange, or other transfer
of restricted Indian lands * * * shall be made or approved: Provided, however, That such
lands or interests may, with the approval of the Secretary of the Interior, be sold,
devised, or otherwise transferred to the Indian tribe in wbich the lands * * * are located
* * * and in all instances such lands or interests shall descend or be devised, in
accordance with the then existing laws of the State, or Federal laws where applicable, in
which said lands are located * * *, to any member of sucb tribe * * * or any heirs or
lineal descendants of such member or any other Indian person for whom the Secretary of
the Interior determines that the United States may hold [land] in trust: * * *

There is no dispute that the Swinomish Tribe is organized under the
IRA. Thus, in order to receive a devise of trust land on that
reservation, appellant must be: (1) the tribe in which the lands are
located, (2) a member of that tribe, (3) an heir or lineal descendant of
the decedent; or (4) an Indian for whom the United States may hold
land in Indian trust or restricted status.®

[1] Appellant can receive this devise if he is a member of ‘“‘the tribe
in which the land is located.” In Williams v. Clark, 742 F.2d 549, 553
(9th Cir. 1984), cert. denied sub nom. Elvrum v. Williams, 471 U.S.
1015 (1985), the court held that “[t]he IRA does not mandate that the
tribe in which the lands are located be one tribe.”” Thus, it is

§ B it is clear appellant is neither an Indian tribe nor an heir or lineal d dant of the decedent, these
possible sources of rights under the IRA will not be discussed further.
7 See also 742 F.2d at 552:

“If Congress had intended that in areas in which multiple tribes having property rights had not formed a
community, only one tribe would manage the property and thus be the tribe in which the lands are located under
section 4, it must also have intended to divest the other tribes and designate that one tribe. Congress did not do so, or
refer to tribes as being any other than those having property rights in an area. We therefore conclude that section 4
comprehends all tribes having property rights in an area. To hold otherwise would require courts te determine which
tribes could manage land and which would be divested of their property rights in each reservation or area in which
multiple tribes having property rights have not formed a community. We decline to do this. Although courts routinely
determine property rights, Indian property rights are unique in that they are directly conferred and subject te

Continued
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theoretically possible that a tribe other than the Swinomish might be
“the tribe in which the lands are located” for purposes of 25 U.S.C.

§ 464. Tribal interests in real property are generally acquired in one of
six ways: ‘(1) by action of a prior government; (2) by aboriginal
possession; (3) by treaty; (4) by act of Congress; (5) by executive action;
or (6) by purchase.” See Cohen’s Handbook of Federal Indian Law, 472
(1982 ed.). Appellant does not suggest the Samish Tribe may have
acquired an mterest in the Swinomish Reservation in any way other
than through the treaty originally establishing the reservation. From
the court’s reasoning in Williams, and our own analysis, we conclude
that, for purposes of 25 U.S.C. § 464, in order for a tribe to have a
property interest in a reservation based on treaty, the modern day
“tribe’’ must be the continuation of a treaty tribe for which the
particular reservation was established. Whether or not a modern day
“tribe” which is not concurrently recognized as an Indian tribe by the
Department of the Interior is the continuation of an historic tribe is
determined through the procedures for Federal acknowledgment as an
Indian tribe set forth in 25 CFR Part 83.

Appellant is a member of the Samish Tribe, which has been
determined not to be a continuation of an historic tribe following the
Part 83 procedures. 52 FR 3709 (Feb. 5, 1987). In United States v.
Washington, 476 F. Supp. 1101, 1104 (W.D. Wash. 1979), affd 641 F.2d
1368 (9th Cir. 1981), cert. denied sub nom. Duwamish Indian Tribe v.
Washington, 454 U.S. 1143 (1982), the Samish Tribe was also found not
to be “a political continuation of or political successor in interest to
any of the tribes or bands of Indians with whom the United States
treated in the treaties of Medicine Creek and Point Elliott.” See
especially 476 F. Supp. at 1105-06. We hold the Samish Tribe cannot
be a “tribe in which the lands are located” for IRA purposes.

[2] Thus, appellant is entitled to receive this devise only if he is
otherwise an Indian for whom the United States can hold land in
Indian trust or restricted status. “Indian” is defined for IRA purposes
in 25 USC. § 479:

The term “Indian” as used in sections * * * 464 * * * of this title shall include all
persons of Indian descent who are membhers of any recognized Indian tribe now under
Federal jurisdiction, and all persons who are descendants of such members who were, on
June 1, 1934, residing within the present boundaries of any Indian reservation, and shall
further include all other persons of one-half or more Indian hlood.

Appellant is not a member of a recognized Indian tribe now under
Federal jurisdiction. He makes no claim that he is a descendant of a
member of a Federally recognized Indian tribe or that he or any of his
ancestors were residing within the present boundaries of an Indian
reservation on June 1, 1934. Finally, appellant claims only 1/8 Indian
(Samish) blood.

comprehensive statutory and administrative regulation. Thus, we decline to hold that IRA divests Indian tribes of
existing property rights absent some indication that Congress so intended.”
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_ Appellant cites Garrett v. Agsistant Secretary for Indian Affairs,

13 IBIA 8, 91 1.D. 262 (1984), for the proposition that he must show
only United States citizenship and American Indian background to
have land held in Indian trust or restricted status. The language upon
which appellant relies appears in 13 IBIA at 18, 91 I.D. at 268:
‘“Because Thomas Bokas was a citizen of the United States and an
American Indian, he was a person for whom the United States could
hold land in Indian trust status.” Also, in footnote 7, 13 IBIA at 18,
91 1.D. at 268, the Board quoted a statement from the Assistant
Secretary’s brief which explained that there was a general pelicy to
continue the trust or restricted status of inherited or devised land even
though the heir or devisee might not be a tribal member or eligible for
other Federal benefits to “Indians.” The Board then stated: ‘“The
Federal trust responsibility runs to Indians, not merely to members of
Indian tribes.”

In Garrett there was no question that, if Bokas was an American
citizen, he was otherwise an Indian for whom the United States could
hold land in trust or restricted status. The record before the Board
showed Bokas was 4/4 Indian, and at least 1/2 Yankton Sioux, a
Federally recognized tribe. This fact led to the overly broad statements
quoted above. To the extent those statements are overly broad, Garrett
is hereby limited to its facts.®

Because appellant was not entitled under the IRA to receive a devise
of real property on the Swinomish Reservation, Judge Snashall
properly found the devise to appellant failed and ordered decedent’s
trust interests on that reservation to descend by intestate succession.

Furthermore, Judge Snashall also properly held that decedent’s trust
interests on the Lummi Reservation descended to appellant out of
trust. Because the Lummi Indian Tribe has not organized under the
IRA, appellant can receive a devise of interests on that reservation.

Again citing footnote 7 of the Board’s Garrett decision, appellant
argues, however, that because he is of Indian descent, the trust or
restricted status of decedent’s property on the Lummi Reservation
should be continued. Departmental counsel clarifies the Assistant
Secretary’s statement quoted in footnote 7 of Garrett by explaining
that the trust or restricted status of inherited or devised property is
continued only when the heir or devisee is descended from a member
of a Federally recognized Indian tribe, even though he or she may be
ineligible for tribal membership or Federal services to “Indians.”®

81t remains true, however, that some persons of Indian descent who are noi members of a recognized Indian tribe
may still be eligible for certain Federal benefits to “Indians.” See Underwood v. Deputy Ass't Secretary--Indian Affairs
(Operations), 14 IBIA 3, 14-15, 93 1.D. 13, 19-20 (1986), and statutes and regulations cited therein. But see, further
discussion, infra. ., .

#The fact that a person of Indian descent may not be eligihle to have land held in trust or restricted status is seen
in 25 CFR 152.6:

“Whenever the Secretary determines that trust land, or any interest therein, has been acquired through inheritance
or devise by a non-Indian, or by a person of Indian descent to whom the United States owes no trust responsibility, the
Secretary may issue a patent in fee for the land or interest therein to such person without application.” 1talics added.
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Again, the overly broad statement in Garrett, engendered by the
knowledge that there was no question that the land at issue could be
held in trust or restricted status for Thomas Bokas if American
citizenship were found, must be limited. Cf. Quiver v. Deputy Ass’t
Secretary--Indian Affairs (Operations), 13 IBIA 344, 92 1.D. 628 (1985),
(members of the terminated Klamath Indian Tribe are not eligible to
have land held in Indian trust or restricted status).

Therefore, because appellant is not an Indian for whom the United
States can hold property in Indian trust status, the land must pass out
of trust.'® Bailess v. Paukune, 344 U.S. 171 (1952); Chemah v. Fodder,
259 F. Supp. 910 (W.D. Okla. 1966); Estate of Dana A. Knight, 9 IBIA
82, 88 L.D. 987 (1981).

Therefore, pursuant te the authority delegated to the Board of
Indian Appeals by the Secretary of the Interior, 43 CFR 4.1, Judge
Snashall’s orders in this estate are affirmed and Garrett v. Ass’t
Secretary for Indian Affairs, 13 IBIA §, 91 1.D. 262 (1984), is limited as
indicated in this opinion.

KATHRYN A. LYNN
Administrative Judge

I concur:

ANITA VOGT
Acting Chief Administrative Judge

APPEAL OF HUMPHREY CONSTRUCTION, INC.

IBCA-2266 and 2267. Decided June 11, 1987

Contract Nos. 6-CC-10-03140 and 5-CC-10-03030, Bureau of
Reclamation.

Motion to Dismiss granted.

1. Contracts: Construction and Operation: Contract Clauses--
Contracts: Formation and Validity: Fixed-price Contracts

Under the Permits and Responsibilities clause of a firm, fixed-price standard
construction contract, the contractor is liable for a tax imposed by an Indian tribe on a
construction project where the tribe alleges that the project is within reservation
boundaries and the contractor elects to pay the tax rather than contest it. A Government
contracting agency is not required to determine the boundaries of the Indian reservation
before soliciting bids on the project.

2. Contracts: Construction and Operation: Contract Clauses--
Contracts: Formation and Validity: Fixed-price Contracts

Regardless of the precise location of the boundary of an Indian reservation, a
construction contractor under a firm, fixed-price contract is not entitled to additional

10 Appellant, furthermore, is not a person for whom the United States could acquire land in Indian trust or
restricted status. 25 CFR 151.2(c).
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compensation where an Indian tribe, after the construction had commenced, imposed a
tax on the project that the contractor had not anticipated when making its bid, in
circumstances where the Government in its solicitation documents had called attention
to the possibility that the tax might be imposed by the tribe.

APPEARANCES: Terry E. Miller, Esq., Taylor & Hintze, Richland,
Washington, for Appellant; John J. Hockherger, Jr., Esq., Department
Counsel, Boise, Idaho, for the Government.

OPINION BY ADMINISTRATIVE JUDGE PARRETTE
INTERIOR BOARD OF CONTRACT APPEALS
Facts

Humphrey Construction, Inc. (contractor/appellant), was awarded
two fixed-price construction contracts, No. 6-CC-10-03140, dated
September 9, 1985, in the amount of $2,264,551, IBCA-2266 (Wapato
Canal Contract), and No. 5-CC-10-03030, dated October 17, 1985, in the
amount of $1,154,659, IBCA-2267 (Sunnyside Dam Contract), by the
Bureau of Reclamation (Bureau/Government) pursuant to sealed-bid
formal advertising. Both solicitations were total small-business, labor-
surplus area, set-asides. The former was for the purpose of constructing
a fish-screen structure and bypass on the Wapato Canal, and the latter
was for the purpose of constructing left-bank and center-fish passage
facilities in the Sunnyside Diversion Dam. Both jobs were part of the
Yakima project. Both were completed satisfactorily and on time.

The solicitation for the Wapato Canal/Contract was dated
August 30, 1985. By modification No. 1, the bid opening date was
rescheduled for October 1, 1985. On September 20, 1985, 10 days
before the bid opening, the Bureau issued modification No. 2, notifying
bidders, in pertinent part, that: “The work to be performed under this
solicitation is located in Yakima County, Washington. Portions of this
work may be located on the Yakima Indian Nation Reservation. The
Yakima Indian Nation has enacted a Tribal Employment Rights
Ordinance that may be applicable to this work.”

The solicitation for the Sunnyside Dam contract was dated June 18,
1985. By modification No. 1, the bid opening date was rescheduled for
July 18, 1985. On July 3, 1985, 14 days before the bid opening, the
Bureau issued modification No. 2, containing the same notice that was
contained in modification No. 2 of the Wapato Canal contract.

On December 17, 1985, approximately 3 months after the notice to
proceed was issued, the contractor received, from the Coordination/
Compliance Officer charged with the enforcement of the Tribal
Employment Rights Ordinance (TERO) of the Yakima Indian Nation
(Tribe), two assessments totalling $17,096. The assessments were based
on a tax, in the amount of 0.5 percent of the combined contract price
of construction projects located on the Yakima Indian Reservation,
that had been adopted by tribal ordinance to fund the operation of the
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TERO office. Specifically, the tax was imposed on all employers that
employed two or more employees on the reservation for an aggregate
of 60 days or more in any 12-month period.

The contractor considered the tax improper, believing the projects
were not located within the reservation’s boundaries. However, after
unsuccessful attempts to negotiate a compromise with the Tribe’s
Compliance Officer in order to reduce the amount of the tax, the
contractor elected to pay it in full rather than challenge the tax in
tribal court. It then claimed reimbursement from the contracting
officer (CO) for the entire tax. The CO denied the claims on
October 29, 1986. The CO’s basis for the denial was that:

A contractor on a fixed price government contract is not entitled to additional
compensation because of unexpected but foreseeable problems complying with local
ordinances. The Permits and Responsibility clause of the contract, Section 1.2.5, required
the contractor to obtain all necessary licenses and permits and to comply with any
Federal, State, and Municipal laws, codes, and regulations applicable to the performance
of the work. The ordinances of Indian tribes are equivalent, on Indian land, to these
laws, codes, and regulations. The burden of complying with any tribal ordinance at a
reservation worksite is the responsibility of the contractor. The Yakima Nation’s TERO
compliance plan is in essence a permit for conducting business on the Reservation.

The CO also noted in his decisions that the contractor did not make
any inquiry to the Bureau concerning the TERO notice contained in
the solicitation prior to the award; and that the contractor did, in fact,
consider the application of the ordinance in making its bid. The
contractor does not dispute these allegations.

The contractor appealed to the Board on November 12, 1986,
requesting accelerated procedure and a hearing. On February 4, 1987,
Government counsel moved to dismiss the appeals on the ground that,
as a matter of law, the Bureau was not responsible for a tribal tax. On
April 14, appellant filed its opposition to the Government’s motion and
moved for summary judgment on the ground that an equitable
adjustment in a contract price is required where a contractor is
damaged by the Government’s failure to disclose to potential
contractors essential information that was solely in its possession
(citing Helene Curtis Industries, Inc. v. United States, 160 Ct. Cl. 437,
312 F.2d 774 (1963)). Appellant alleges that the lack of such
information—specifically, the location of the project in relation to the
boundary of the reservation—prevented it from accurately estimating
the impact of TERO on its project construction costs.

Appellant contends that the inclusion of modification No. 2 in the
solicitations for the two contracts did not absolve the Government from
the responsibility for TERO costs, since the notice still left the
contractor uncertain about the location of the project and the
applicability of TERO.

Because we had not previously decided the issue of the incidence of
the cost burden of an Indian tax ordinance which is subsequently
applied to a fixed-price Government contract, the Board on April 20,
1987, submitted a request to the parties for additional briefing on the
subject.
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In that request, the Board asked the parties specifically whether this
appeal was legally distinquishable from the cases cited by the
Government in its motion to dismiss, particularly Morehouse Painting,
IBCA-2087, 86-3 BCA par. 19,014 (1986); Browning Ferris, VACAB
No. 1665, 82-2 BCA par. 16,065 (1982); and Gardner Construction,

DOT CAB No. 73-3, 74-1 BCA par. 10,406 (1974), each of which
required the contractor to absorb the unanticipated costs resulting
from compliance with local ordinances. The Government denied any
material distinction, asserting that:

Adjudication of reservation boundaries involving navigable streams requires a complex
judicial process. Precedential decisions turn on careful analysis of historical facts. See,
Comment, The Determination of Title to Submerged Lands on Indian Reservations
61 Wash. L. Rev. 1185 (1986). The Department could not reasonably or economically
undertake such proceedings routinely as an adjunct to all its contracting activities in the
vicinity of Indian reservations. The Department’s fiduciary duty to Indian tribes restricts
the Department’s ability to take any public position contrary to a tribal position except
in the context of a comprehensive and conclusive judicial proceeding.

The Bureau of Reclamation’s TERO notice clause in fact alerted Humpbrey to all of
tbe charges at issue in these appeals. Humphrey has admitted that it was aware of the
TERO ordinances at the time it bid on the contract.

The Bureau of Reclamation was never in a position to conclusively interpret the tribal
TERO Ordinance for Humphrey-the Tribe, not the Bureau of Reclamation, interprets
and applies tribal ordinances. The situation is similar to that involving a state or local
government. The state or local government is presumed to have the primary jurisdiction
to interpret how its statutes and ordinances affect a private contractor for the United °
States.

Appellant disagreed strenuously, arguing that: “[T}he Government
has missed the point. There was, in fact, no contingency involved in
the Nation’s enforcement of TERO. The only unknown was the
boundary of the reservation which was within the sole knowledge and/
or authority of the Government.”

Similarly, appellant’s project manager submitted an affidavit stating
that, before bidding, he had directed one of appellant’s secretaries to
telephone the Tribe to discuss the application of TERO to Humphrey's
work and that, based upon that conversation, Humphrey had not
included the TERO fee in its bid on the two projects.

Appellant further states:

Humphrey is not objecting to its obligation to comply with local ordinances, including
TERO. Humphrey is objecting to the Government’s failure to provide adequato
information to allow Humphrey, and other participants in the compotitive bidding
process, a fair and reasonable opportunity to bid the work. Without the basic
information of location of the project, Humphrey and other bidders were unable to
ascertain the full iinpact of TERO. Unlike the contracters in Morehouse, Browning
Ferris, and Gardiner, where the Government was a non-participant in the application
and enforcement of local ordinances, here the Government, as an active player, has
foreclosed Humphrey's ability to determine the application and cost of TERO. The
Government’s active role sets this case apart from the local ordinance cases and requires
an analysis of the implied duties and obigations of the contract. [Italics in original.]

As indicated by the CO’s decision, the contracts in question at 1.2.5
contain the standard Permits and Responsibilities clause. At H.6 they
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also contain the standard clause requiring the contractor to
acknowledge that it previously investigated local conditions, and
disclaiming any Government responsibility for conclusions or
interpretations made by the contractor with respect to Government
information concerning those conditions.

Discussion

On the basis of a careful analysis of the entire record, we conclude
that the factual allegations upon which appellant relies are either
legally insufficient to distinquish the case, or else are misplaced, and
that the cases cited by the Government remain controlling.
Accordingly, the Government’s motion to dismiss must be granted.

First, the case law does not appear to support appellant’s apparent
view that the normal rules do not apply where the Government itself
is involved in whatever action precipitated the contractor’s problem. In
Morehouse, for example, the contractor alleged that the reason the
county began enforcing its road load-limit ordinance (causing
additional expense to the contractor) was that, after it had submitted
its bid but before commencing work, another Government contractor
had damaged the road that appellant planned to use. Nevertheless, the
contractor’s claim for additional compensation was denied. Morehouse
also cited the decision by this Board in Central Colorado Contractors,
Inc., IBCA-1203, 83-1 BCA par. 16,405 (1983), where the contractor was
not granted relief even though the Government itself was responsible
for a post-contract decision that safety precautions precluded the use of
an existing bridge that the contractor had planned to use. The
contractor was forced to build its own bridge, thus incurring
unforeseen expense. The Board gave primary weight to the firm, fixed-
price aspect of the contract.

Second, although the leading case of Helene Curtis, supra, cited by
appellant, is unquestionably good law, it did not change—-and, in fact,
supports--the proposition that:

Where the Government has made no misrepresentations, has no duty to disclose
information, and does not improperly interfere with performance, the fixed-price
contractor of course bears the burden of unanticipated increases in cost (Rolin v. United

States, 142 Ct.Cl. 73, 81-82, 160 F. Supp. 264, 268-69 (1958)); the Government can rightly
rely on him te fulfill the agreement he chose to make.

Curtis, 160 Ct. Cl. at 443. In Curtis, however, there was “both a failure
of the Government to tell what it should and a Government
specification which in its context was actively misleading” Ibid. at 443-
44, Thus, the contractor was permitted to recover.

Here, by contrast, we do not find either a failure of the Government
to alert the contractor to the existence of the TERO ordinance (it did
so at least 10 days before the solicitations for bids expired) or any
withholding of information peculiarly within its possession as to the
boundaries of the Yakima Reservation. As Government counsel has
aptly pointed out, the precise location of the boundary of a tract of
land reserved to the Tribe by an 1855 treaty is a matter for the courts
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to determine; and any attempt by the Bureau to do so would surely
only culminate in litigation. We do not find any duty on the part of the
Bureau to initially establish such boundaries in order to enter into a
contract for work on a Government facility located on the Yakima
River. Rather, we conclude that the Bureau acted properly in alerting
prospective bidders to the existence of TERO and then relying upon
them to determine the extent (if any) to which the ordinance applied.

As was stated last year by the U.S. Claims Court in
Bauunternehmung v. United States, 10 Cl. Ct. 672, 679 (1986), aff'd,
No. 87-1046 (Fed. Cir. June 4, 1987):

The Government’s liability for failure to provide information arises from a conscious
omission to share superior knowledge it possesses in circumstances where it permits a
contractor to pursue a course of action known to be defective. The government is under
no obligation to volunteer information that is reasonably accessible from another source
[citing H.N. Bailey & Assoc. v. United States, 449 F.2d at 382-83].

In this case, the same information on reservation boundaries was
available to the contractor that was available to the Government. That
this information may not have been entirely precise or definitive is not
a basis for imputing added liability to the Government under the
contract.

The parties do not discuss, and we see no need to speculate on, what
the effect on the work might have been if the Bureau had attempted to
delineate the reservation boundaries for prospective bidders, and the
Tribe had disagreed with the delineation.

It might be argued that the location of the project in relation to the
reservation boundaries would be legally controlling from the
Government’s point of view only if the project were located entirely on
a Federal enclave, exclusively under Government control. (See, e.g.,
United States v. Cowboy, 694 F.2d 1228, 1234 (1982), for the proposition
that “Indian country is distinct from federal enclave lands.”) There is
no allegation of exclusive Federal control here. Since, from a
jurisdictional standpoint, the Tribe is a totally independent entity, it
was not up to the Government to determine whether the Tribe could or
could not impose its tax upon the project in question. Thus, the
question of the precise boundary of the Tribe’s territory is essentially
immaterial. If the Tribe chose to impose the tax, it was up to the
contractor either to pay it or to work the matter out. But whether or
not the contractor was able to do so, there is no basis in appellant’s
firm, fixed-price contract for imposing the additional expense upon the
Government.

That is not to say that the contractor would have been required to
bear the burden of the Tribe’s tax without recompense if it had
ascertained on the basis of an adequate investigation before bidding
that the tax was going to be imposed. There is no legal reason why the
tax, proper or improper, could not have been passed on to the
Government in connection with a firm, fixed-price offer at the time of
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bidding. (See, e.g., Howell v. State Board of Equalization, 731 F.2d 624,
627-28 (9th Cir. 1984), particularly the U.S. Supreme Court cases cited
therein, with respect to the general allowability of state and local
taxation affecting Federal activities.) But here, no such prior
investigation was made. Here all appellant did, by its own admission,
was to have a secretary make a telephone call to an unnamed source
at “the Yakima Nation to discuss the application of TERO.” That
scarcely qualifies as a responsible or reliable inquiry. In any event, we
do not find that appellant’s diligence was sufficient to justify its
belated attempt to transfer the burden of the tax to the Federal
Government.

We are aware, as are the courts, that a contractor’s uncertainty at
the time of bidding can, and often does, lead to increased Government
procurement costs. But sometimes that is unavoidable, such as in
situations where a prospective contractor is required to pay prevailing
wages under the Davis-Bacon Act but cannot detormine in advance
what the prevailing wages will be. In such cases, the contractor has no
alternative but to go to the primary source of information concerning
these probable costs and, if a satisfactory answer cannot be obtained, to
factor in whatever contingency amount may be necessary to cover its
anticipated outlays. See, e.g., the Davis-Bacon discussion by the court in
Collins International Service Co. v. United States, 744 F.2d 812, 815
(Fed. Cir. 1984). Similarly, if a prospective contractor thinks that it
will be required to pay a tax under TERO, or some other governmental
ordinance, it is up to the contractor to factor that tax into its
calculations before bidding.

We think the relevant issue in this case was not where the boundary
of the Yakima Reservation was but, rather, the probability that the
Yakima Nation would actually impose its TERO tax on the project.
That deterrhination was for the contractor, not the Bureau, to make;
and, once the Bureau had given prospective contractors notice of the
possible applicability of the tax, the question of where the Bureau
itself may have thought the reservation boundary to be, was, for all
practical and legal purposes, immaterial.

In summary, we find the contractor’s appeal to be without merit,
since the Permits and Local Conditions clauses of the contracts
imposed the burden upon the contractor to comply with various
governmental regulations, including Indian tribal ordinances. In any
event, the burden of increased costs in a firm, fixed-price contract
normally falls upon the low-bidding contractor. We think it must do so
here. Day v. United States, 245 U.S. 159 (1917); ITT Arctic Services, Inc.
v. United States, 524 F.2d 680 (Ct. Cl. 1975); McNamara Construction
of Manitoba, Ltd. v. United States, 509 F.2d 1166 (Ct. Cl. 1975);
Premier Electrical Construction Co. v. United States, 473 F.2d 1372
(Ct. Cl. 1978);, Nielsons, Inc., IBCA-1536, 82-2 BCA par. 16,034 (1982).
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Decision
There are no material issues of fact that would necessitate a hearing.
Appellant’s request for hearing is therefore denied. Appellant’s motion
for summary judgment is denied, and the Government’s motion to

dismiss is granted. Accordingly, the appeal is hereby dismissed with
prejudice.

BERNARD V. PARRETTE
Administrative Judge

I coNcuRr:

G. HERBERT PACKWOOD
Administrative Judge

APPEAL OF A & J CONSTRUCTION CO., INC.

IBCA-2269 Decided: June 29, 1987
Contract No. H50C14206113, Bureau of Indian Affairs.

Sustained.

1. Contracts: Contract Disputes Act of 1978: Interest--Contracts:
Disputes and Remedies: Generally

On the basis of the legislative history of the Contract Disputes Act and controlling case
law, the Board rejects the notion that interest is payable on contractor claims only when
an underlying dispute exists, but concludes that soinething more than a simple invoice
and the passage of time is required for intorest to accrue on contract obligations. The
claim must be a demand for payment in a specific amount, and the CO must be given an
adequate basis for making a decision.

2. Contracts: Contract Disputes Act of 1978: Interest--Contracts:
Disputes and Remedies: Generally--Contracts: Federal Procurement
Regulations

The Board finds no fault with the definition of claim in the Disputes clause of the
Federal Acquisition Regulations, since it is consistent with the dictionary definition of
the word and thus can be presumed to be in accord with the intent of the Contract
Disputos Act. However, because the FAR explanatory matorial and previous versions of
the regulation have caused considerable confusion, the Board adopts the definition of
claim recently set forth by the Federal Circuit Appeals Court in Contract Cleaning
Maintenance, Inc. v. United States, 811 F.2d 586 (Fed. Cir. 1987).

3. Contracts: Contract Disputes Act of 1978: Interest--Contracts:
Disputes and Remedies: Generally

Interest, on contractor claims ultimately allowed, accrues from the date, subsequent to
the dato of the initial billing, when the CO receives a clear and unequivocal demand in
writing for a specific amount that sets forth an adequate basis for the amount sought,
provided that the CO has previously had a reasonable opportunity to act on the initial
billing.
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APPEARANCES: William L. Hintze, Esq., Taylor & Hintze,
Attorneys, Seattle, Washington, for Appellant; Daniel L. Jackson,
Esq., Department Counsel, Phoenix, Arizona, for the Government.

OPINION BY ADMINISTRATIVE JUDGE PARRETTE
INTERIOR BOARD OF CONTRACT APPEALS

This is an appeal by A & J Construction Co., Inc. (contractor/
appellant), for interest on amounts ultimately paid to it by the
contracting officer (CO) under a settlement agreement, after it had
sought extra compensation for additional work in connection with
Bureau of Indian Affairs (BIA/Government) Contract No.
H50C14206113, dated December 19, 1985, in the initial amount of
$1,316,237.61. The contract provided for the construction of
approximately 1.5 miles of concrete-lined canal, with related
structures, on the Colorado River Indian Reservation near Parker,
Arizona (project). The project was completed satisfactorily and on time.

The demand for interest was rejected by the Government. It
contended that, because the matter had been amicably settled, no
dispute existed as to the contractor’s entitlement and therefore, as a
matter of law, there was no “claim’ upon which interest could be paid.
The CO had previously denied the interest claim because it had not
been certified by the contractor. On cross-motions for summary
judgment, the Board rejects the Government’s views and decides, for
the reasons set forth in the decision, that the contractor is entitled to
interest from the date it certified and the CO received its underlying
claim. '

Facts

Documents in the appeal file (AF) make clear that BIA considered
this project to be urgently needed and of high priority, since the water
from the canal was to be used for farm crop irrigation. Sealed bids
were opened on December 5, 1985; the contract was entered into on
December 19; and notice to proceed was issued and acknowledged on
January 10, 1986. The contractor was given a completion time of only
90 days, ending on April 10, 1986 (AF 16-18).

The contractor encountered problems with the contract’s torms and
specifications almost immediately, and by letter dated January 22,
1986, it notified the CO of the need for further guidance because
additional work was required. The CO orally requested a price for the
additional work, and the contractor responded on February 11 with a
$251,220.12 cost estimate. It was apparently told to proceed, for on
March 5 it submitted a related change order proposal (totalling
$294,102), noting that the work was “nearly 100% complete but
entirely uncompensated at this time.” On March 7, the contractor
notified the CO of another quantity change amounting to $87,404, for
an overall contract increase of $381,506. A certified copy of contract
quantities as computed by an independent engineering firm
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accompanied the letter (Exhs. A-D, Appellant’s Feb. 27, 1987,
Affidavit).

(It should be pointed out that all references to exhibits
accompanying appellant’s affidavits involve documentation that was
omitted from the official appeal file. There has been no contention by
the Government that any of these exhibits are other than what they
purport to be.]

On March 11, 1986, the contractor wrote to the CO expressing
serious concern about whether and when it would be paid the
$251,220.12 for the extra work, stating in part (ibid., Exh. E)

Although the work has been completed and A & J Construction has incurred the cost,
we have not to date, received acceptance, or payment of the work.

We feel the government had prior knowledge and had intention to pay for this work
because “canal excavation” was provided for in paragraph 3.2.4 of the specification.
Additionally, we note the same pay item at issue here was in fact a pay item on our
previous contract of the same canal.

We have notified the Contracting Officer, we have followed the government’s direction
in the field, we have given the government our prices but as yet have no reply to our
request for payment. Therefore we herehy formally notify you of additional labor,
material, equipment, and indirects, overhead and profit of $251,220.12 (see attached copy
of SL 004 and cost analysis sheet).

Thus we have no alternative, we hereby invoke the Disputes Act. We repsectfully [sic)
request a Contracting Officer’s decision pertaining to tbis matter. [Italics added.]

On April 28, 1986, the contractor wrote two other letters to BIA. The
first letter, setting forth time intervals between each invoice and its
payment, complained that the Government had not complied with the
requirements of the Prompt Payment Act (PPA) as to any progress
payment (AF 11). The second letter noted that although the
Government had taken beneficial use of the project about March 14
when it filled the canal and delivered water to the adjoining fields and
waterways, the contractor to date had “not received a single response”
to any of its six previous letters seeking the CO’s guidance or his
decisions relating to contract matters. The letter concluded by
specifically requesting ‘‘payment and response from the Contracting
Officer concerning the numerous contractual matters both mentioned
here and by prior written request” (Appellant’s Affidavit, Exh. F).

BIA responded to appellant’s first April letter on May 5, noting that
as a matter of policy it did not consider the PPA applicable to
construction, and that it therefore did not pay interest on delayed
payments. Meanwhile, on April 29, it sent the contractor its proposed
modification to make adjustments in the contract in response to
appellant’s claim. The BIA modification proposed to compensate the
contractor in the amount of $58,884.56 for all changes, a reduction of
more than 75 percent from the $251,220.12 the contractor had claimed.
The BIA letter also denied appellant’s “proposed turnout design” of
February 22 (AF 9), although the project by then had already been
completed on the basis of BIA’s specifications as written.

| 213 1988



214 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [94 LD.

Although its letter has not been furnished to the Board, appellant
apparently replied by letter on May 6, requesting a meeting on
May 22, 1986; for the CO replied on May 12 that a meeting “te discuss
disputed quantities” would not be scheduled until BIA had reviewed
the contractor’s response to its proposed modification (Appellant’s
Affidavit, Exhibit G; italics added.)

The contractor countered on May 20 with 25 pages of analysis,
comment, and documentation, contending that BIA’s figures on
quantities could not have been based on any surveys but the
appellant’s, because BIA’s two on-site inspectors had not been able to
keep up with the work, and the contractor had had to hire outside
consultants to perform its surveys. The contractor’s letter concluded by
saying that ‘“[t]he enclosed listing of final quantities is to be considered
our final payment estimate request, thereby invoking the Prompt
Payment Act on all monies not paid to date” (AF 8).

The next item in the file is a June 6, 1986, letter from the contractor
to the CO referring to their June 5 telephone conversation, in which
BIA apparently said that it would need a month to review appellant’s
final quantity calculations before discussing them. The contractor
objected that the contract work had been completod in early April and
that contract quantities had been determinable at that time. The letter
went on to say that the Government’s non-payment was causing
hardship for the contractor and that it was “unreasonable and unfair”
for it to be penalized because the Government had failed to perform its
responsibilities in a timely manner. The letter concluded by saying
that the contractor now regarded the quantities to be in dispute, and it
demanded a CO’s decision in accordance with the Disputes clause of
the contract. A claim certification meeting the requirements of section
6(c) of the Contract Disputes Act (CDA) (41 U.S.C. § 605(c)) as to the
data and amounts contained in appellant’s May 20 letter was also
included (AF 7).

A meeting between the parties was initially held on July 2, but the
minutes compiled by the contractor and mailed to the CO for comment
on July 9 indicate that, during the meeting, BIA refused to discuss any
of the issues raised by appellant. According to the contractor’s
minutes, the CO entered the room and asked what the contractor
wished to discuss, and then stated that he was not prepared to answer
any questions and did not want to meet with him (Appellant’s
Affidavit, Exh. H).

A subsequent meeting was held on July 23. It was acknowledged by
the contractor in an August 1 letter which indicated that (1) the
parties had agreed upon a settlement in a total amount slightly in
excess of the amount claimed in the contractor’s May 20 letter
($1,577,207.90 versus $1,528,083.91); (2) appellant was revoking its
July 10 Freedom of Information request (this document does not
appear in the appeal file or in the documents submitted by appellant);
and (3) appellant was still claiming interest “in accordance with FAR
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33.208 and P. L. 95-563 (section, 12) [i.e., 41 U.S.C. § 611]” on the
amount agreed upon until payment was received (AF 6).

On August 14, BIA transmitted to the contractor for signature a
Release of Claims and a Request for [final] Progress Payment in
accordance with the oral settlement agreement. The letter instructed
appellant to indicate any exceptions in the appropriate space before
signing, but also stated that the transmittal letter constitutod an
“official denial” of the request for interest on the final payment
amount because of the lack of claim certification (AF 5).

Appellant returned the documents to BIA by letter datod August 14,
noting in the letter its disagreeinent as to the interest decision and
enclosing copies of its original claim, its certification, and the delivery
receipts. In the final release clause, it excepted from settlement
“interest due Contractor on all amounts due since June 9, 1986, as
provided for in the Disputes Act.” The letter asked for prompt
payment of the undisputed amounts so as to alleviate “the severe
financial hardships this contract has put on this small company” (AF
4).

On November 12, the contractor again wrote to BIA concerning the
“many phone calls and discussions” the parties had had about when
the contractor would receive payment of the sums they had agreed to
in July, again contonding that because the contractor had certified its
claims by its June 6 letter, intorest was due under the CDA on the
amounts owed. However, because the CO’s August 14 letter could be
construed to have finally denied any payment for interest, the
contractor stated that it would have to file an immediate appeal with
the Board, despite subsequent oral indications by the CO that he might
still reconsider the interest question (AF 2).

On December 23, 1986, the CO wrote to the contractor that the final
completion date for the project was determined to be March 28, 1986,
and that final acceptance of the work was established (nearly
2 months later) as of May 22, with the 1-year warranty beginning on
May 23. The letter advised: ‘“Our paying office has been authorized to
process your final request for progress payment. Pending settlement of
your claim this contract will remain open” (Appellant’s Affidavit,
Exh. I). Appellant actually received this final payment, without
interest, on December 30, 1986 (Affidavit of Appellant’s Counsel, dated
Feb. 2, 1987).

Arguments by Counsel

The pleadings of the parties became a virtual microcosm of the
contradictions and confusion, largely generated by the boards and the
courts themselves, that have engulfed the question of contractor
entitlement to intorest under the CDA during the past 8 years.

In these pleadings—which included Complaint, Answer, Government
Motion to Dismiss with supporting memorandum, Appellant’s Motion
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for Summary Judgment with supporting memorandum, various
affidavits, Government Memorandum in Opposition to Appellant’s
Motion for Summary Judgment, Appellant’s Reply Memorandum,
Government’s Rebuttal Memorandum, and an appellant’s letter
objecting to the Government’s characterization of Hoffman, infra, in
its Rebuttal Memorandum-appellant’s counsel asserted that interest
was payable because of the literal language of section 12 of the CDA
(41 US.C. § 611), because a dispute clearly existed between the parties,
because appellant had properly certified its underlying claim and,
finally, because appellant had expressly excepted its claim for interest
from the parties’ settlement agreement.

In short, in appellant’s view, ‘“There was dispute, certification, and
demand for decision. There was, therefore, by definition, a ‘claim.’
Section 12 of the Contract Disputes Act (41 U.S.C. 610) [sic] dictates
the payment of interest” (Appellant’s Reply Memorandum at 2-3).

Government counsel was equally adamant that interest was not
payable, citing numerous cases in support of his position, including
particularly Esprit Corp. v. United States, 6 Ct. Cl. 546 (1984), aff’d
776 F.2d 1062 (1985); Nab-Lord Associates, PSBCA No. 714, 80-2 BCA
par. 14,585; aff'd sub nom., Nab-Lord v. United States, 230 Ct. Cl. 694,
682 F.2d 940 (1982); Hoffman Construction Co. v. United States,

7 Ct. Cl 518 (1985); J M.T. Machine Co., ASBCA No. 29,739, 86-1 BCA
par. 18,684, motion for recon. den., 86-2 BCA par. 18,917; Fortec
Constructors, ASBCA No. 27,601, 83-1 BCA par. 16,402; and Racquette
River Construction, Inc., ASBCA No. 26,486, 82-1 BCA par. 15,769.
Counsel also repeatedly asked us to compare the circumstances in the
present case with those before this Board in Mann Construction Co.,
IBCA No. 1280-7-79, 82-1 BCA par. 15,481, a case in which the
contractor had never asked the CO for a decision and in which we
denied the payment of interest in connection with a settlement
agreement that made no mention of interest.

However, neither party has cited our more recent decision in Power
City Construction, Inc., IBCA-1839, 93 1LD. 131, 86-2 BCA par. 18,828, a
case in which interest was awarded in connection with a settlement
agreement that expressly did not include any interest payment as a
part of the settlement.

Discussion

The omission of Power City is significant, because our decision in
that case was not lightly arrived at, and, in our view, is controlling.
Power City stands for the proposition that once a contracter claim is
properly established, by certification if certification is required,
interest accrues under the CDA while the Government makes up its
mind as to the claim’s merits, provided the parties do not meanwhile
enter into a settlement agreement that makes no mention of, or which
precludes, the payment of interest.

Here, appellant has clearly established that it formally submitted a
claim to the CO on June 9 when its June 6, 1986, letter containing a
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proper certification of the underlying claim appears to have been
received by the CO; that it continued to insist upon the payment of
interest throughout the entire negotiation process; and that it
expressly excepted interest when it released the Government from
further liability under the contract. The appellant is therefore entitled
to receive interest in accordance with the CDA from June 9 until
whenever it received actual payment on its claim.

Power City does not conflict with the result in Mann, supra, because
in Mann the parties made no mention of interest in their written
settlement agreement and other contractor deficiencies were present
that did not exist in Power City and do not exist here. Where Power
City and the outcome in this case differ principally from Mann is that
in Power City, and here, we align(ed) ourselves firmly with those courts
and boards that do not require a dispute as such to exist in order for a
CDA claim to be recognized. (Rather than “courts and boards,” we
perhaps should say, ‘“court-and-board cases,” since unfortunatoly, with
the notable exception of the Engineers Board, the courts and boards
have not been entirely consistent in their decisions on interest.)

Because the narrow issue before us in Power City did not require it,
we did not discuss fully in that case the scope of our conclusions with
respect to interest entitlement under the CDA. Therefore, we do so
here.

[1] The two earliest cases representing the view that we now adopt
were, coincidentally, decided just a week apart: Paragon Energy Corp.
v. United States, 227 Ct. Cl. 176, 192, 645 F.2d 966, 976 (1981); and
Arlington Electrical Construction Co., ENG BCA No. 4440, 81-1 BCA
par. 15,073. The latter case, in particular, discusses at length the
legislative history of CDA section 12 and concludes that a letter which
“fully explains Appellant’s original interpretation of the drawings,
asserts entitlement to extra compensation for additional work, and
concludes by requesting a formal contract modification” is
unquestionably a claim within the meaning of the CDA. (Italics added.)
We agree. We do not find an adequate basis in the legislative history of
the CDA for the contention that a dispute is necessary before a claim
can exist.

The Engineers Board has taken a similar position-and has
elaborated on its Arlington discussion—in Luedtke Engineering Co.,
ENG BCA No. 4556, 82-2 BCA par. 15,851; Western Contracting Co.,
ENG BCA No. 5066, 85-2 BCA par. 17,951 (both of which were cited
with approval in Power City); and in, perhaps the best-known
Engineers interest case, R. G. Beer Corp., ENG BCA No. 4885, 85-

2 BCA par. 18,162.

The Armed Services Board has taken positions similar or analogous
to that of the Engineers Board in such cases as Oxwell, Inc., ASBCA
No. 25,703, 81-2 BCA par. 15,392 at 76,257; Vepco, Inc., ASBCA
No. 26,993, 82-2 BCA par. 15,824; The Morrison Co., ASBCA
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No. 26,746, 83-1 BCA par. 16,417; B & A Electric, ASBCA No. 27,689,
85-1 BCA par. 17,781; Westinghouse Electric Corp., ASBCA No. 25,787,
85-1 BCA par. 17,910; and Central Mechanical, Inc., ASBCA

No. 29,193, 85-2 BCA par. 18,005.

However, ASBCA has taken much more restrictive positions in cases
such as Racquette River Construction, Inc., Fortec Constructors, and
J.M.T Machine Co. (cited by Government counsel, supra); and, most
recently, in Mayfair Construction Co., ASBCA No. 30,800, 87-1 BCA
par. 19,542. In general, these cases require the same sort of ‘‘dispute”
to justify interest under the CDA as was required before the Act, a
result which (as the very strong dissent by Administrative Judge
Duvall in Mayfair points out) seems entirely contrary to the legislative
history and intent of the CDA.

In fairness, it appears that the majority in Mayfair felt constrained
to adhere to an interim regulation then in effect (DAR 7-602.6) that
required an actual dispute to exist before a CDA claim could be
recoguized, even though the regulation was in effect only froon March
1979 until May 1980. The majority noted that the Board in Racquette,
supra, which was faced with the identical clause, had reached a similar
result. However, in arriving at its decision, the Board statod expressly
that “we need not and do not decide whether, under the ‘new’ (1980)
Disputes clause, a dispute is a precondition to entitlement to CDA
interest.” 87-1 BCA at 98,745. Thus, the issue of whether a dispute is
required for a claim apparently remains open at ASBCA.

Nevertheless, since the Board in Mayfair felt it was acting properly,
partly in light of two recent U.S. Claims Court cases, Esprit and
Hoffman, cited by Government counsel, supra, those cases also deserve
mention. In Esprit, as noted by a footnote in the dissent in Mayfair (87-
1 BCA at 98,747) the U.S. Court of Appeals for the Federal Circuit
(CAFQ), in affirming the decision, noted that the “dispositive factor”
was that the contractor had not submitted the types of claims called
for by section 6(a) of CDA, inasmuch as its requests for contract
modifications were not demands for specified sums of money and were
not addressed to the CO for decision under the Act. Thus, the relevant
facts in Esprit were not unlike those in Mann, which we decline to
overrule.

In Hoffman, as counsel for the appellant has pointed out, the
contractor certified only its claim for interest after having settled the
underlying cost disputes (7 Ct. CL at 520); it never certified its
underlying request for payment; and it never requested or demanded a
decision by the CO (ibid. at 525). The court in Hoffman also noted that
claims should be certified prior to, or during, negotiations, and that
such procedure is intonded to encourage settlements (ibid. at 523-24).

The claim in the case before us suffers from no such infinnities. In
fact, we expressly find in the present case that a dispute did exist at
the time the claim was submitted, and we have already noted that it
was properly certified. Thus, appellant here would have been entitled
to interest even if we were to follow (which we do not) the more
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restrictive line of cases previously mentioned. That Government
counsel argues so vigorously otherwise suggests either an excess of
optimism or else the possibility that he, like this Board, may initially
have been underinformed because of an overly selective and minimally
adequate appeal file compiled by the CO. In fact, had appellant not
provided us with some of the missing correspondence, the result in this
case might well have been different.

In any event, having said that a dispute as such is not required for
the filing of a claim, it might be helpful for us to provide some
guidance as to what is required, from our standpoint.

[2] First, as the Disputes clause (48 CFR 52.233-1) makes clear, a
claim for money is a written demand or assertion by a party to tbe
contract seeking, as a matter of right, payment in a sum certain. We
find no fault with the FAR definition, since it closely parallels the
dictionary definition of “claim” and tbus is presumably what the
Congress intended by its use of the word. However, for a claim to meet
that definition, in our view, it must, first of all, be specific as to both
its basis and its amount. As the CAFC recently stated in connection
with an unsuccessful effort by a contractor to except an unspecific
claim from a settlement agreement release, “[IIf at the conclusion of a
contract the contractor is left with the feeling that he has incurred
unjustified costs, the contractor sbould investigate the existing facts
before signing the required release, rather than merely listing on the
release a vague intention to file a claim.” Mingus Constructors, Inc. v.
United States, 812 F.2d 1387, 1395 (Fed. Cir. 1987).

[3] With respect to intorest, we do not think that any computation of
the interest amount itself is required; but the underlying claim upon
which the interest claim is based should be definite and specific, and it
should be accompanied by a demand for payment and by sufficient
documentation and information to enable the CO to make an informed
decision as to its merits.

In other words, we do not think that the Congress intended for
interest to commence merely upon the receipt by the CO of a bill or
invoice; rather, it commences only aftor tbe CO could have, and should
have, prudently honored a normal payment request in the ordinary
course of business, but where, for whatover reason, he failed to do so.
That is the way interest commences after billing in the private sector;
and that appears to be the approach taken by the Congress in the
Prompt Payment Act (31 U.S.C. § 3901 (1982)), which permits a period
of 15 days in which the Government can request additional
information or seek resolution of an apparent defect or impropriety in
an invoice, in order to toll the running of interest (ibid., section 3903).

We think the foregoing is also what the Disputes clause seeks to
accomplish (see 48 CFR 52.233-1(g)), and that the existence of a
“dispute” is relevant only as an indication that one of the parties
believes that the other party has unduly delayed payment or has
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otherwise acted unreasonably. For example, the Government is clearly
not entitled to delay the payment of a claim indefinitely under the
guise of analyzing data or obtaining additional information. On the
other hand, while the existence of a dispute may be a valid indication
that a letter seeking the payment of an amount previously billed is
intended as an unequivocal demand (and, thus, as a claim), such a
demand certainly can be, and often is, made in the absence of such a
dispute.

We note that, in its latest decision on the subject, the CAFC did not
even consider whether a dispute existed in determining the existence
of a claim. In Contract Cleaning Maintenance, Inc. v. United States,
811 F.2d 586, 592 (Fed. Cir. 1987), the court simply said:

We know of no requirement in the Disputes Act that a “claim” must be submitted in
any particular form or use any particular wording. All that is required is that the
contractor submit in writing to the contracting officer a clear and unequivocal statement
that gives the contracting officer adequate notice of the basis and amount of the claim.
The letters the appellant wrote to the government satisfied that standard and
constituted a claim under the Disputes Act * * *. The fact that in those letters the
appellant frequently expressed the hope that the dispute could be settled and suggested
meeting to accomplish that result does not mean that those letters did not constitute
“claiins.” [Italics added; citations omitted.]

Because the history of FAR 52.233-1 is one of considerable confusion,
we will follow the CAFC’s construction of CDA section 12 as our
standard. :

In the case before us, appellant expressly invoked the Disputes Act
as early as March 11, 1986, when it did not hear from the CO in
response to its letters. That letter (omitted from the appeal file)
included appellant’s cost analysis sheet and a specific statement of the
amount claimed. When the CO responded on April 29 with his
proposed mod reflecting a 75-percent reduction in amount, appellant
replied on May 20 with a 25-page, detailed justification of the original
claim. When appellant was then informed on June 5 that BIA would
require another month to review the submission before holding a
meeting to discuss the matter, appellant promptly certified its claim
the following day and demanded a CO’s decision. It is hard to see what
appellant could have done that it did not do, in order to meet the
requirements for a valid claim.

Decision
There are no material issues of fact in this case that would require a
hearing. Accordingly, the appeal is sustained. The case is remanded to
the CO for the payment of intorest on appellant’s claim from June 9,

1986, until December 30, 1986, when payment was received, in
accordance with the parties’ settlement agreement and CDA section 12.

BERNARD V. PARRETTE
Administrative Judge
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WE CONCUR:

WiLLiaMm F. McGraw
Administrative Judge

G. HErBERT PACKkwOOD
Administrative Judge

APPEAL OF VOLK CONSTRUCTION, INC.

IBCA-1419-1-81 et al. Decided June 29, 1987
Contract No. C50-C1420-5245, Bureau of Indian Affairs.
Sustained in part.

1. Contracts: Disputes and Remedies: Burden of Proof--Evidence:
Credibility of Witnesses--Evidence: Weight--Rules of Practice:
Witnesses

In denying a request by appellant that the testimony of a project engineer on a
Government project for the construction of a dam be disregarded as in conflict with an
entry in the project diary made by an inspector, the Board noted that there appeared to
be a reasonable basis for reconciling the purportedly conflicting evidence but that in any
event there was an obligation to confront the project engineer with the diary entry at
the hearing, if, after the record was closed, appellant was to rely upon the diary entry to
discredit the testimony given by the project engineer.

2. Contracts: Disputes and Remedies: Burden of Proof--Contracts:
Disputes and Remedies: Equitable Adjustments--Contracts: Formation
and Validity: Construction Contracts

Serious deficiencies in the records maintained by appellant are found by the Board
where: (i) amounts paid to personnel involved in general supervision were charged to
direct costs rather than to overhead in accordance with generally accepted accounting
principles; (ii) some of the time cards relied upon to support claimed labor costs were
neither signed nor initialed by anyone in a supervisory capacity; (iii) there is no
indication that the daily construction progress reports of the contract were kept in
beund volumes; (iv) the records of the contractor failed to systematically distinguish
between work required by the contract and claim work; and (v) overhead and profit are
claimed on equipment costs even though presumably those items have been included in
the equipment rates used by appellant in computing the amounts of the various claims.
The Board also finds (i) that tbe entries of the project engineer in the project diary were
recorded in bound volumes; (ii) that such diaries were superior in both content and form
te the daily construction reports of the contractor; and (iii) that the records maintained
by the project engineer in other areas (including those pertaining to quantity
measurements) were superior to comparable records maintained by appellant.

3. Contracts: Construction and Operation: Actions of Parties--
Contracts: Construction and Operation: Intent of Parties--Evidence:
Credibility of Witnesses

A claim under a construction contract for diversion of a river around a construction site
is denied, where the Board finds that prior to a dispute arising the parties had
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interpreted the contract as requiring the contractor to do the work involving the
diversion for which the claim was made.

4. Contracts: Disputes and Remedies: Burden of Proof--Evidence:
Preponderance--Evidence: Weight

In an appeal involving the construction of a dam, a claim for the cost of modifying and
repairing a return channel is denied, where the evidence shows that all of the costs
involved would have heen unnecessary if the return channel had been properly
constructed in the first place.

5. Contracts: Construction and Operation: Actions of Parties--
Contracts: Construction and Operation: Changes and Extras--
Contracts: Construction and Operation: Drawings and
Specifications--Contracts: Disputes and Remedies: Equitable
Adjustments--Contracts: Formation and Validity: Construction
Contracts ‘

In a case where the Government admitted liability for the removal of timber cribbing
below elevation 2317 in the construction of a dam and for its replacement with
compacted backfill but where the parties disagree on both the amount of cribbing
excavated and compacted backfill placed, as well as on the prices payable therefor, the
Board substantially accepts the systematic measurements of the project engineer as to
the quantities of cribbing excavated and backfill placed but finds that the unit prices to
which the contractor is entitled by way of an equitable adjustment for the disputed items
are much greater tban the unit prices proposed by the contracting officer in a unilateral
change order. The 101-day time extension requested by appellant for performance of the
work is found by the Board to be greatly overstated, however, with the Board finding a
20-day time extension to be warranted by the evidence.

6. Contracts: Construction and Operation: Payments--Contracts:
Disputes and Remedies: Burden of Proof

A disputo between the parties as to whether appellant has been paid tbe unit prices
shown in a unilateral change order for the excavation of timber cribbing and the
placement of compacted backfill is resolved by the Board finding that payment is an
affirmative defense and that the Government has failed to carry its burden of showing
that payment of the disputed sums were in fact made in this case.

7. Contracts: Formation and Validity: Censtruction Contracts--
Contracts: Construction and Operation: Drawings and
Specifications--Contracts: Construction and Operations: Duty to
Inquire

Under a contract for the construction of a dam, a claim for the amount of dewatering
said to have been directed in excess of contract requirements is denied where the Board
finds that two of the specification provisions pertaining to the placement of concrete
where water is present were directly conflicting and therefore patently ambiguous and

that the failure of appellant to make inquiry of the contracting officer prior to bidding
resulted in the ambiguous contract provisions being interpreted against appellant.

8. Contracts: Construction and Operations: Actions of Parties--
Contracts: Disputes and Remedies: Burden . . . of Proof--Evidence:
Preponderance--Evidence: Weight

A claim for the placement of sheet piling under a contract for the construction of a dam
is denied, where the testimony of the project engineer that the contractor had proposed
furnishing the sheet piling for its convenience is corroborated by a contemporaneous

entry in the project diary and the testimony of appollant’s vice president to the contrary
is uncorroborated.
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9. Contracts: Construction and Operation: Actions of Parties--
Contracts: Disputes and Remedies: Burden of Proof--Contracts:
Formation and Validity: Construction: Contracts--Evidence:
Credibility of Witnesses

A claim for additional costs incurred in placing a clay seal and performing other work
related to preparation of the upstream apron foundation is denied, where the Board finds
that the work covered by the claim stemmed from the flouting by appellant of the
specification requirement that where concrete is to be placed on any excavated surface
special care shall be taken not to disturb the bottoin of the excavation more than
necessary and that faced with the prospect of being required to remove all of the
disturbed material in the area of the upstream apron and replace the same with concrete
to the planned grade at the contractor’s expense, the contractor opted to accept the clay

seal alternative and agreed to perform under such altornative at no additional cost to
the Government.

10. Contracts: Disputes and Remedies: Burden of Proof--Contracts:
Dispntes and Remedies: Equitable Adjustments--Contracts:
Performance or Default: Compensable Delays

Appellant’s 1nonétary claim for winter heat and cover and a related claim for a time
extension are denied where the principal contontion advanced by appellant is that the
claim resulted from the cuinulative effect of delays attributable to the Government
which pushed the actual construction work into the cold weather months but as to which
the Board finds that the delays are concurrent and that the appellant has failed to show

tbe delays attributed to the Government are apart from the delays for which the
contractor was responsible.

11. Contracts: Construction and Operation: Changes and Extras--
Contracts: Construction and Operation: Drawings and Specifications

A claim for the costs involved in cutting and rewelding slide frames for four headgates
under a contract for the construction of a dam is denied, where the cutting and
rewelding performed were found to result from the contractor’s choice of construction
method for which it was not entitled to additional compensation.

12. Contracts: Disputes and Remedies: Appeals--Contracts: Disputes
and Remedies: Jnrisdiction

A Government counterclaim is found not to be before the Board for decision where the
failure of the contracting officer to advise the contractor of the Government claims and

afford the contractor an oppertunity to respend to them before proceeding with the
issuance of his decision was considered to deprive the decision of finality.

APPEARANCES: Neil Ugrin, Gary M. Zadick, Attorneys at Law,
Alexander and Baucus, Great Falls, Montana, for Appellant;
Gerald R. Moore, Department Counsel, Billings, Montana, for the
Government.

OPINION BY ADMINISTRATIVE JUDGE McGRAW
INTERIOR BOARD OF CONTRACT APPEALS

Appellant has timely appealed decisions of the contracting officer
under the mstant contract to which seven docket numbers have been

| 223 1988



224 DECISIONS OF THE DEPARTMENT OF THE INTERIOR (94 LD.

assigned.! Exclusive of the claims for interest (Claims 12 and 13), the
appellant’s claims are in the total amount of $578,286.08 for which
time extensions totaling 262 calendar days have heen requested (AX-
A).2 At the hearing it was stipulated that Government Exhibits 1
through 11 would be offered and received in evidence as a summary of
usage of contractor labor and equipment as reflected in the project
records® in lieu of oral testimony from the project engineer

(Mr. Robert Thomson) (GX 1-11; Tr. 8-9, 79-82). Also involved in this
proceeding is a Government counterclaim in the amount of $68,732.52
(Government Answer, Exh. 6).

PART I: Background

Some time prior to July 20, 1979, the Bureau of Indian Affairs (BIA)
of the Department of the Interior decided to replace the Fort Belknap
Indian Project Milk River Diversion Dam. The work would entail
removing the old rockfilled timber crib structure and replacing it with
a concrete diversion structure and headworks. Since construction of a
dam in the Milk River would involve navigable waters of the United
States, it was necessary for BIA to make application to the Army
Corps of Engineers for a permit to place temporary and permanent fill
material in conjunction with replacing an existing diversion structure
in the Milk River near Harlem, Montana. The application for the
permit* was transmitted to the Corps of Engineers District Office in
Omaha, Nebraska, by a letter dated July 20, 1979, signed by Mr. Roy
Buffalo, Acting Area Director, BIA, Billings, Montana. The requested
permit® was not issued to BIA, however, until March 26, 1980.¢

The permit was issued pursuant to section 404 of the Federal Water
Pollution Control Act (86 Stat. 816; P.L. 92-500). Under the caption
“Detailed Description of Authorized Work,” the permit states:

! Throughout this opinion the following abbreviations will be used in referring to the record on which the decision is
based: AF (Appeal Flle) SAF (Supplemental Appeal File); AX (Appellant’s Exhibit); GX (Government Exhibit); Supp.
GX 1-11 (Suppl to Gover t Exhibits 1 through 11); Tr. (transcript of hearing); Dep. (Deposition); AOB
(Appellant’s Opening Brief); GPHB (Government’s Posthearing Brief); and ARB (Appellant’s Reply Brief). Sometimes
the abbreviations will be used in conjunction with references to claim numbers, tab identifications, page or paragraph
citations, or the names of deponents.

2 The total claim figure reflects the addition of the dollar figures shown in AX-A for individual claims. The total
figure for time extensions was determined by adding together the time extensions requested for individual claims as
shown in AX-A or in appellant’s posthearing briefs.

3The typed figures shown on GX 1-11 reflect those arrived at by Mr. Thomson based upon his review of the project
records for days on which the contractor claims usage of laber, equipment, and other itoms. In some cases the typed
figures have bad a line drawn through them with handwritten figures next to the lined out figures. The handwritten
figures were inserted by Government witness Mr. Deyle Dunkin based on a generally accepted guide for equipment
rental rates in the industry and the use of a revised payroll burden cost to correspond to the payroll burden cost used
in the Inspector Goneral’s audit teport on the instant contract. The changes made by Mr. Dunkin to GX 1-11 were a]so
covered hy the stipulation referred to in the text (Tr. 89, 79-82).

4 The record indicates that the 404 application was prepared by Mr. John Vogel, a water specialist in the Billings
Area Office of BIA. Mr. Vogel was the principal person to whom all inquiries or comments concerning the application
were directed (SAF Claim 1, Tab 5 at 13-14, 18-19, 22). On deposition, Mr. Vogel testified (i) that he had prepared the
sketch which accompanied the 404 application (see Dep. of E. Sangrey, Exh. C at 9), and (ii) that the two alternatives
for doing the work were provided for in the application because it was not known how the contractor would do the
work (Dep. of J. Vogel at 63-66; GPHB at 36).

5 Mr. Elmer Sangrey (Irrigation Project Manager, Fort Belknap Agency) signed the permit on the line above the
word permittee and oppesite the date Mar. 17, 1980 (SAF Claim 1, Tab 5a at 5).

60On the same date, BIA contracted with the architect-engineering firm of Northern Testing Laberatories (NTL)}to
provide contract administration, construction inspection and quality control on this contract (Govt. Answer, Exh. 6).
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The work consists of diverting the entire stream flow into the exxstmg Milk River
Canal during construction and diverting the water back into the river a point 1,200 feet
downstream, and close to the site of the new dam. A “cut” in the canal will be reqmred
to divert flows back into the river. Depending upon flow conditions and irrigation needs
a second alternative may be used. This alternative consists of utilizing a cofferdam to
divert the flow from one side of the channel and back to the other side as work
progresses, The existing diversion structure will be removed, and a new concrete
diversion structure with headworks and sluiceway will be constructed. [7]

(AF Contract File, Tab N at 7).

On December 28, 1979, the BIA Billings Area Office issued Invitation
No. C50-79-2356 calling for bids on the placement of reinforced concrete
to build the Milk River Diversion Dam with headworks, gates,
irrigation canal, and all appurtenances thereto. Advertised as a small
business set-aside with a bid opening date of January 31, 1980, the
invitation called for the submission of bids on 19 items of work on a
lump-sum or unit-price basis as specified. In response to the invitation
Volk submitted a bid in the total amount of $1,412,433.40 and was
awarded the instant contract in that amount on March 20, 1980 (AF
Contract File, Tabs A, B, and C).

Prepared on standard forms for construction contracts, the contract
includes the General Provisions of Standard Form 23-A (Rev. 4-75) with
modifications and additions thereto, together with the applicable Labor
Standards Provisions (Standard Form 19-A (Rev. 1-79)). Also included
in the contract were General Conditions and numerous technical
specifications, some of which will be quoted or citod in connection with
our discussion of individual claim items (AF Contract File, Tabs D, E,
and F).

The contract provided that work was to be commenced within 15
calendar days after receipt of the Notice to Proceed and to be
completed within 365 calendar days after receipt of such notice. The
Notice te Proceed was received by the contractor on April 8, 1980,
thereby establishing April 8, 1981, as the date for completion of the
contract work (AF Contract File, Tab A at 2, 4-5). By modifications 5
and 6,8 the time for completion of the contract work was extended by
21 calendar days or to April 29, 1981 (AF Contract File, Tabs K and
L). The contracter’s work was accepted as substantially complete on
June 19, 1981, 51 calendar days after the revised completion date
pursuant to a negotiated partial termination agreement dated June 8§,
1981 (AF Contract File, Tab Mc).

On April 8, 1980, a preconstruction conference was held at the Fort
Belknap Agency attended by representatives of the contractor (Volk),
BIA, and NTL. Among those attending were the following:

7 Among the permit provisions are special conditions from which the following is quoted: “i. * * * close coordination
shall be maintained by the contractor with downstream water users, advising them of any water quality changes to be
caused by the construction’ (SAF Claiin 1, Tab 5a at 4).

* The centracting officer also found that the contractor was entitled to $1,600 for the costs incurred in assisting BIA
te construct a temporary diversion structure prior to the contractor constructing a sheet piling coffer dam (AF
Claim 1, Tabs E and F).
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Mr. Denzel Davis, Volk, Great Falls, Vice President and Project
Manager; Mr. Gene Sanders, Volk, Great Falls, Project
Superintendent; Mr. Ed Venetz, Volk, Great Falls, Foreman; Mr. Boyd
Johnson, BIA, Billings, Engineering; Mr. Cordell Ringel, BIA, Billings,
Engineering; Mr. John Vogel, BIA, Billings, Irrigation Engineer;

Mr. Don Boldt, BIA-Fort Belknap, Natural Resources Officer;

Mr. Elmer Sangrey, BIA, Fort Belknap, Assistant Foreman; Mr. David
Hummel, NTL, Billings, Project Manager; Mr. Robert Thomson, NTL,
Great Falls, Project Engineer (AF, Claim 1, Tab G at 2).

After having been introduced by Mr. Art Rosander (BIA, Billings,
Contracts), Mr. David Hummel (NTL) conducted the preconstruction
conference meeting as project manager for contract administration.
The purpose of the conference was to establish the project plan, to
establish lines of authority® and communication, and to answer
questions pertaining to the project. By letter dated April 11, 1980, the
minutes of the preconstruction conference were transmitted to the BIA
Area Office in Billings with a copy shown to have been furnished to
Mr. Denzel Davis, Vice President of Volk.

During the conference Mr. Hummel outlined the scope of NTL's
involvement as the BIA representative for project administration and
inspection, noting that he would be the project manager and that
Mr. Robert Thomson would be the resident project engineer.!!

Mr. Davis of Volk stated (i) that he would be the project manager;
(ii) that Mr. Gene Sanders would be the resident project
superintendent; (iii) that all correspondence to the contractor on
jobsite matters was to be directed to Gene Sanders; and (iv) that

Mr. Sanders would have full authority to act for the contractor with
the exception of change orders or contract modifications which would
require approval by Mr. Davis or Mr. Roy Volk in Great Falls.

In the written summary of the conference prepared by him,

Mr. Hummel states that the notice to proceed and a copy of the
U.S. Army Corps of Engineers permit for construction had been
presented to the contractor by BIA and that the contractor had
announced his intention to begin work on April 14, 1980.12 Other
matters covered at the preconstruction conference will be discussed
later in this opinion when the claims to which such other matters
pertain are reached.

From shortly after beginning work on the project until nearly the
end of May the contractor was involved i plans for or work related te

?The memorandum states: “All contract modificati h orders, or suppl tal agr ts must be m
writing and approved hy the Contracting Officer”’ (AF Claim 1, ,Tab G at 5).

19 The opening paragraph of the letter states: “Enclosed is a copy of the meeting notes from the Preconstruction
Conference held on April 8 1980. Please review and advise within 10 days if any additions or corrections are

y. If no resp ived from you or other attendees, these minutes as written will be filed as part of
the job records” (AF Clmm 1, Tah Gat 1).

11 The memorandum includes the following statement: “Mr. Dan Boldt, Fort Belknap Agency Natural Resources
Officer was designated as the Local Project Representative for the BIA. Mr. Elmer Sangrey, Fort Belknap Agency
Irrigation Foreman will assist Mr. Boldt on irrigation matters” (AF Claim 1, Tab G at 3).

12 Apr. 14, 1980, was also the scheduled date for Mr. Robert Thomson (Project Engineer) to take up residence at the
site (AF Claim 1, Tab G at 1).
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the diversion of the Milk River, around the construction site!? including
the return diversion from the irrigation canal to the river 900 feet
down the canal from the main structure.4

During the last 9 days of April and the first week of May, BIA
employees under Mr. Elmer Sangrey (irrigation foreman, Fort Belknap
Agency) made several attempts to construct a dike across the Milk
River and finally succeeded in doing s0.'® Throughout that period and
for some indefinite period thereaftor, the BIA forces were engaged in
widening the irrigation canal.®

At a meeting in Billings, Montana, on May 6, 1980, Volk’s vice
president proposed to the contracting officer and other attendees that
the contractor construct a sheet piling coffer dam across the Milk
River with the costs involved to be shared on a 50/50 basis. In the
decision of March 6, 1981, the contracting officer notes that by May 7,
1980, the temporary water diversion structure BIA had constructed
was adequate to divert water sufficient for irrigation needs but that
BIA officials realized the structure was constructed in such a way that
it would require periodic maintenance. Also noted was the fact that it
was at this time that the contractor proposed constructing a sheet
piling coffer dam mentioned above which would serve the dual purpose
of diverting irrigation water and diverting the entire flow of the Milk
River as required for construction of the diversion dam. Contract
Modification No. 17 provided for the equal sharing of the costs
incurred in connection with the sheet piling coffer dam (AF Claim 1,
Tab E at 3; Tah H at 2).

By June 20, 1980, NTL had become concerned about job progress. In
a letter of that date the project manager (Mr. David Hummel)
reminded Volk that performance of the contract within the specified
time of 365 calendar days was a contractual obligation. The letter also
stated that Volk was expected to furnish an updated schedule within
1 week.!® In a lettor response of June 25, 1980, Mr. Davis states that

s From Apr. 23 to May 5, 1980, the contractor was also performing work not related to the diversion including
removal of the old dam structure, moving dirt, clearing and grubbing, and hurying waste materials (Supp. to GX 1-11,
Tab 1 at 5).

14 For a portion of this period BIA forces were involved in widening the mouth of the irrigation canal and widening
the canal downstream fromn the mouth of the canal, as is evidenced by entries in the project diary on Apr. 22 and 29,
1980 (Supp. to GX 1-11, Tab 1 at 5; SAF Claim 1, Tab 9). Appellant’s witness Mr. Davis testified that BIA widened
the canal for a distance of about 900 feet (Tr. 31). According to the testimony given by the project engineer, there was
no need for Mr. Sangrey to widen the canal to carry the water required for Fort Belknap's irrigation needs (Tr. 85).

15 In a letter to Mr. Hummel (NTL Project Manager), under date of June 25, 1980, Mr. Davis (Vice President of
Volk) states: “On April 21, the BIA started construction of the main stream diversion dam. Three dams and May 7,
they had finally put a rock dam across the river” (AF Claim 1, Tab H at 2).

By Apr. 22, 1980, the contractor was working on river diversion at the location of the return diversion from canal to
river 900 feet down canal from project (Supp. to GX I-11, Tab 1 at 5).

16 The Semi-annual Irrigation Progress and Narrative Report from the Superintendent, Fort Belknap Agency, for
the period Jan. 1 through June 30, 1980, states: “Devoted most of early part of Irrigation season diverting the Milk
River around the present Dam so Volk Construction Company of Great Falls, Montana can construct the new Dam
* * *" (SAF Claim 1, Tab 4 at 1, 4).

17 Contract Modification No. 1 is dated May 7, 1980. Volk’s share of the costs incurred in performing the work
covered by the modification was in the amount of $14,991.67 (AF Contract File, Tab G at 1, 5).

18 A revised work schedule was submitted by the contractor under date of June 26, 1980 (GX-16). The contractor’s
original work schedule is also included in the record (GX-15). In his letter to Volk under date of Oct. 2, 1980, the

Continued

| 227 1988



228 DECISIONS OF THE DEPARTMENT OF THE INTERIOR {94 LD.

some of the delays involved had not been caused by Volk after which
he referred to some of the problems that had arisen in connection with
diversion of the river (AF Claim 1, Tab H at 1-2).

When Mr. Boyd Johnson (an engineer in the Billings Area Office and
the contracting officer’s representative (COR)) visited the site on
July 24 and 25, 1980, dewatering was not complete on the south side
and had not started on the north side. After noting that in his opinion
placement of concrete could not begin before September 1980
(2 months behind the original schedule) and that completion of the job
within the allotted time would be impossible, Mr. Johnson stated that
a specific work schedule and a curative action plan should be obtained
from the contractor immediately and that notice to the bonding
company should also be given (AF Claim 1, Tab J at 3).

By letter under date of August 5, 1980, the contracting officer
requested Volk te show cause within 10 calendar days after receipt of
the letter why the contract should not be terminated for default.
Responding by letter under date of August 18, 1980, Mr. Roy Volk
(president of Volk) stated that the principal cause of the delay was the
inability of BIA to cope with irrigation water control which was said to
be clearly BIA’s responsibility under the contract specifications.

Mr. Volk also asserted that the dewatering requirement as apparently
envisioned by NTL and BIA was over and above the contract
requirements. The contracting officer wrote to Volk on October 2,
1980, to say that for the reasons outlined in the letter of that date the
Government had decided not to terminate the contract for default at
that time (AF Claim 1, Tab J).

Meanwhile, on August 11, 1980, Mr. Davis had written te NTL to
request a 30-day time extension and a change order covering costs said
to have been caused by delay. In his response of September 4, 1980, the
contracting officer requested the contractor to clarify the nature of the
claim and to present any information it had having a bearing on the
subject (AF Claim 1, Tab I at 1-2).

The 30-day request for a time extension was made 2 weeks before the
discovery by Volk on August 25, 1980, of a lattice or crib below grade
when excavating for the south footing.!® The NTL project engineer was
requested to make BIA aware of the problem and to notify the Bureau
that Volk did not consider that removing the timber and rock involved
was structural excavation or that it was otherwise covered by the
contract. A meeting was held on the project site on August 28, 1980, to
consider the problem. Participating in the meeting were Mr. Davis

contracting officer states: “Your original work schedule dated April 10, 1980, indicates an anticipated pletion level
of 55% by September 15. The revised work schedule dated June 26, 1980, indicates an anticipated letion level of
54% at September 15, 1980 (AF Claim 1, Tah d at 4).

1 Apropos the ext ture of the pr Volk s Mr. Davis states

“On Auguat 25th, unknown timbers and piling, * * * were tered in south footing at the far end of Ogee
Slui y i and tinuing east in the south footing. This was part of an unknown subsurface condition that
eventually developed into major r 1 of itable material, driving of piling and placement of pit run gravel, in

portions of the south footing, even larger areas in the north footing and the full length of the downstream Ogee
footing area, plus portions of the upstream footing.” (SAF Claimn 7, Tab 3 at 21).
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(Volk), Mr. Boyd Johnson (BIA), and Messrs. Hummel and Thomson
(NTL) (Supp. to GX-2 at 1-2; AF Claim 2, Tab T).

After looking at the conditions encountered and reviewing the old
diversion dam plans, BIA agreed that Volk would be paid something
extra for additional excavation and backfill required below elevation
2,317 feet (AF Claim 2, Tab V). For the extra work involved Contract
Modification No. 3 dated September 19, 1980, was issued (AF Claim 2,
Tab V). Subsequently, the contracting officer determined that for this
work, Volk had been paid the sum of $13,314.40 and granted a time
extension of 4 days (AF Claim 2, Tab P at 3-4). Contract Modification
No. 3 was never signed by Volk.

With the advent of cold weather the contractor was confronted with
the problems associated with placement of concrete in such an
environment. From October 16, 1980, through January 31, 1981, when
the placement of concrete was suspended, Volk provided heat and
cover for the concrete placed. Special measures were also undertaken
for the storage of materials and the hauling of concrete. While the
parties are apart on the question of who was primarily responsible for
the delays encountered which materially increased the quantity of
concrete required to be placed in cold weather, the contractor’s work
schedules show that placement of concrete under cold weather
conditions was contemplated (GX-15 and GX-16).%°

On November 4, 1980, a meeting was held on the project site
involving representatives of Volk, BIA, and NTL. The meeting was
conducted by Mr. Gale Loomis (B1A) who expressed concern that the
dam would not be completed in advance of spring 1981 high water and
who noted that high water and ice jams can occur during a January
chinook. Adjusted for materials in storage and mobilization, the project
was reported to be 36 percent complete with 58 percent of the time
expended and the good construction weather largely past. BIA stated
that the apron areas must be protected from freezing and that no
concrete could be placed on frozen ground. After noting that if the dam
is caught at a critical time with key areas incomplete, the entire
structure could be lost to flood, Mr. Loomis stated that it was expected
that the contracter would take proper measures to avoid this exposure.

During the November 4 meeting, Volk’s vice president stated that
BIA had held up the contractor and that time extensions were due. In
response Mr. Loomis stated that time extensions would be considered
but that they would probably be part of the claim process. He also
stated that BIA was more concerned with the upcoming high water
rather than the completion date (SAF Claim 8, Tab 3 at 2-3).

The contractor requested the Bureau to grant a 45-day winter
shutdown from February 1 through March 15, 1981. The request was

20 In the course of denying Claim 7, the contracting officer states: “The work schedule delivered to BIA at the
beginning of the contract indicates that cold weather concreting was scheduled through D ber 15, 1980” (AF
Claim 7, Tab P at 2).
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denied because BIA considered the structure in its then condition
(something less than 55 percent complete through December 31, 1980,
with no significant change in percentage by reason of January work) to
be vulnerable to extensive damage from spring runoff in the river. In
these circumstances the Bureau considered that the contractor should
be proceeding with all diligence to completo the project and secure it
against potential damage. An on-site review of the project was made on
February 2 and 3. Contract personnel at the construction site consisted
of three men who were maintaining pumps and heaters. All other
equipment had been removed from the work area and there was no
indication that any work was scheduled for the immediate future (SAF
Miscellaneous File, Tab 1, Document 1). Work involving backfill,
placement and compaction of pit run gravel, and the placement of
concrete was resumed in March 1981 and continued throughout most
of the month of April (SAF Claim 10, Tab 6 at 24-34).

During June 1982, an audit of the contractor’s books was performed
by an auditor of the Office of Inspector General, Department of the
Intorior, at the office of the contractor in Great Falls, Montana. The
purpose of the audit was to determine the total costs incurred under
the contract according to the contractor’s accounting records and to
determine if such costs were in accordance with the contract terms and
the Code of Federal Regulations (CFR). No attempt was made to verify
any of the qualitative matters related to the claims or the validity of
any claim itself, as these were matters considered to be subject to
technical determination by BIA.%

The adjustments made by the auditor included (i) the elimination of
administrative salary costs improperly charged directly to the job;?2?

(ii) the elimination of bond costs of $600 to reflect the fact that the
revenue received under the contract was $113,000 less than the
contract price used to compute the bond premium, and (iii) the
determination that properly computed the allocable labor burden costs
is in the amount of $129,000 (27.8 percent of total direct labor costs of
$465,000) (SAF Miscellaneous File, Tab 1, Document 13 at 2-3).

PART II: Common Questions of Law or Fact

In this section of the opinion we undertake to summarize legal
principles applicable to more than one of the multiple claims before us.

A. Ambiguous contract provisions

Resolution of the question presented in two of the major claims will
require application of the law governing construction of ambiguous
contracts. In support of its position on Claim 1 (Diversion) and Claim 3

21 Concerning the claimed costs of $571,254, the audit report states:

“In general, the claimed costs are based on estimates. The contractor’s accounting records did not distinguish costs
and supporting data as being related to work porformed beyond the scope of the original contract, as amended, as to -
costs related to the claims. And, we could not, fromn a review of tbe accounting records, identify those costs specifically
cbargeable to the claim.” (SAF Miscellaneous File, Tab 1, Document 13).

22 Ag ground for the elimination of such costs, the audit report states: “A cost allocable to a cost objective as an
indirect cost cannot also be charged to that cost objective as a direct cost (41 CFR 1-15.202(a))” (SAF Miscellaneous
File, Docuwnent 13 at 2).
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(Dewatering), appellant asks us to adopt the position that an ambiguity
in a contract or a specification is to be charged to the author of the
documents, citing the decision of this Board in RHC Construction,
IBCA-1207-9-78 (June 26, 1979), 79-2 BCA par. 13,932 (AOB 39-40, 55).
Although the contra proferentem rule has been invoked against the
Government in a myriad of cases, it is not the only principle to be
considered in the construction of ambiguous contract or specification
provisions.

Throughout its long history, the Court of Claims frequently decided

cases on the basis of the construction the parties themselves had
placed upon an ambiguous contract or specification provision before a
dispute arose (e.g., Houston Ready-Cut House Co. v. United States,
119 Ct. Cl. 120, 187-88 (1951)). The Court of Appeals for the Federal
Circuit adheres to the same view. See that court’s recent decision in
Edward R. Marden Corp. v. United States, 803 F.2d 701, 705 (1986),
from which the following is quoted:

Finally, we base our decision on the cardinal rule of contract construction that the joint
intent of the parties is dominant if it can be ascertained. See United States v. Bethlehem
Steel Co., 205 U.S. 105, 119, 27 S. Ct. 450, 455, 51 L. Ed. 731 (1907); J. W. Bateson Co. v.
United States, 196 Ct. Cl. 531, 450 F.2d 896, 902 (1971). The Tenth Circuit in United
States v. Cross, 477 F.2d 317, 318 (1973), stated another familiar rule thus: “It is the
general law of contracts that in construing ambiguous and indefinite contracts, the
courts will look te the construction the parties have given to the instrument by their
conduct before a controversy arises.”

B. Authority of Government agents

In a number of its claims appellant is relying upon directions or
instructions allegedly received from the NTL project engineer or from
BIA officials without undertaking to show either (i) that the particular
person relied upon had any contractual authority to bind the
Government or (ii) that the actions allegedly taken by such a person
were ever ratified by anyone having contractual authority to do so. A
leading case on the necessity of a Government agent having to have
actual authority in order to bind the Government is the case of Federal
Crop Insurance Corp. v. Merrill, 332 U.S. 380 (1947). In the 40 years
that have transpired since the decision was rendered, the Merrill case
has been regularly cited by both the courts and the boards.

Very recently, in BudRho Energy Systems, Inc., VABCA No. 2208
(Dec. 31, 1985), 86-1 BCA par. 18,657, the Veterans Administration
Board of Contract Appeals noted tbat in that case there had been
neither before-the-fact authorization nor after-the-fact ratification by
the contracting officer of the unauthorized services ordered by the
project coordinator. Thereafter, the Board stated:

It has long been a tenet of Federal contract law that an employee without actual
authority cannot bind the Government. Federal Crop Insurance Corp. v. Merrill, 332 US.
880 (1947). Closer te the facts in this particular appeal is the decision in Woodcraft Corp.
v. United States, 146 Ct. CL 101, 173 F. Supp. 613 (1959). * * *
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The Court of Claims, in Woodcraft, emphasized the duty of a contractor, when ordered
hy an unauthorized Government employee to perform work obviously beyond the
contract requirements, to promptly register a protest with the Contracting Officer. See
also, J A. Ross & Co. v. United States, 126 Ct. Cl. 323, 115 F. Supp. 187 (1953).

(86-1 BCA par. 93,839).

C. Contract work not explicitly covered by pay items

In its briefs appellant implies that work admittedly necessary for
performance of the contract is not the contractor’s responsibility if
there is no pay item for that work (AOB 35; ARB 28-29). Elsewhere,
appellant appears to be saying that if work required for performance of
the contract is not subject to inspection, then it is not work that the
contractor is required to perform (ARB 41-42). With respect to the
apparent position of appellant, the Board notes (i) that the contract
with which we are here concerned mvolves a final product type
specification rather than a detailed technical specification;2 (ii) that
many of the obligations assumed by a contractor are derived from the
plans and specifications? rather than simply the pay items; and
(iii) that some of the tasks a contractor is required to perform are
based on necessary inferences from the plans and specifications or
from the general purpose of the contract itself.2®

D. Costs incurred presumed to be reasonable

In support of its proof of damages, appellant cites and quotes from
Bruce Construction Co. v. United States, 324 F.2d 516 (1963), as to
which it states that “[t]he contractor’s actual costs are cloaked with a
presumption of reasonableness” (AOB 23-24, 60). This Board has often
cited and relied upon Bruce Construction in support of the decision
reached (e.g., Husky Oil NPR Operations, Inc., IBCA-1792 (Nov. 20,
1985), 92 1.D. 589, 605, 86-1 BCA par. 18,568 at 93,248). In its multiple
claims for equipment in this case, however, the contractor has used
equipment rates rather than making claim for the actual costs
incurred. Insofar as the record before us discloses, there has been no
showing by appellant that its actual equipment costs were not
available from its books so as to justify the use of equipment rates. See
Meva Corp. v. United States, 206 Ct. Cl. 203, 221 (1975), in which the
Court of Claims stated at note 10a:

[TThe burden is on the party seeking to suhstitute AGC costs for the contractor’s own
actual, booked costs to demonstrate that the contractor’s own costs (as shown) are
inadequate or incomplete or do not fairly represent the full costs rightly attributable to
the particular contract * * *

23 Queried as to the difference between the two types of specifications, the project engineer stated: “A final-product
or end-product specification merely specifies that which you want as an end result. A detailed or procedural
specification spells out the procedure by which a certain end is to be achieved” (Tr. 67).

2 See Ball, Ball & Brosamer, Inc., & Ball & Brosamer (JV), IBCA-1566-3-82 (Mar. 25, 1986); L.A. Barton & Co.,
ASBCA No. 13,178 (Nov. 1, 1968), 68-2 BCA par. 7356 at 34,232.

25 See General Electric Co., IBCA-451-8-64 (Apr. 13, 1966), 73 1.D. 95, 109, 66-1 BCA par. 5507 at 25,794, where the
Board states at footnote 36:

"The notion that a particular contractual obligation can be satmﬁed by providing means admittedly inadequate for
the accomplishment of one of its specified functions is unt See C ce International Co. v. United States
(Ct. Cl. 1964), 338 F.2d 81 (Unless expressly negatived, the duty of a contracting party to carry out its bargain
reasonably and in good faith is read into all bargains).”

| 232 1988



221) APPEAL OF VOLK CONSTRUCTION, INC. 233

June 29, 1987

The failure of appellant to submit actual costs for the equipment
involved in the claims is particularly disadvantageous to the
Government where, as here, some of the equipment used during the
period in question was so old as to be apparently fully depreciated?®
with the result that under controlling regulations appellant would only
be entitled to a use charge for such equipment rather than the full
equipment rates for which claiin has been made.?” Riverside General
Construction Co., IBCA-1603-7-82 (Feb. 13, 1986), 93 1.D. 27, 38-41, 86-

2 BCA par. 18,759 at 94,459-60. Even after the claims were filed,
appellant failed to furnish price information pertaining to the Stang
well-point system (a major piece of equipment), either at the time its
vice president was deposed or months later when the hearing was held
(Tr. 244).

Assuming the propriety of the use of equipment rates in the
circumstances of this case (the apparent failure of the auditor or the
contracting officer to object to the use of equipment rates), the claims
as presented are overstated in that amounts claimed for equipment are
included in the base to which overhead and profit rates are applied,
even though the equipment rates already include amounts for
overhead and profit. See, for example, GX-1 at 3, 10; GX-2 at 3, 16).
Overcharging is also considered to be involved in the separate charging
for the maintenance of equipment, miscellaneous expendables, and
delivery of parts, as provision for such items are included in equipment
rates (e.g., GX-1 at 8-9, 14, 17).

Other items improperly claimed involve (i) the inclusion in Claim 1
(Diversion) of charges for labor and equipment used for performing
structural excavation (Bid Item No. 8) (GX-1 at 5-7); (ii) charging the
Government for a change in the contractor’s plans as to how to
proceed with the work; and (iii) seeking reimbursement from the
Government for repairs made necessary by the contractor’s negligence
(GX-1at 7.

Serious overcharging is also involved in the manner in whicb costs of
supervision were handled. Amounts paid to appellant’s vice president
for services rendered on and off the job were shown as separate claim
items even though the services furnished clearly fall within the scope

26 Appollant’s vice president acknowledged upon cross-examination that a hackhoe used in excavation was a 1964
model (i.e., 16 years old in 1980). He also estimated that the backhoe had cost about $18,000 when purchased and that
if such a backhoe were to bo bought new it might cost “in the neighborhood of a hundred thousand plus depending on
which medel we bought” (Tr. 165-66).

27 The $95,708.84 claimed for phase 2 of Claim 1 includes a claim of $26,000 for two 20 CY Steel Hobbs End Dump
trailers - totally ruined bauling rock (two at $13,000 each) and a claim of $6,000 for two 10 CY dump boxes ruined
hauling rock (two at $3,000 each) (SAF Claim 1, Tab 2 at 1). The project engineer comments at lengtb upon these two
items of claim. After noting tbat the information provided by the contractor shows the dump trucks were 17 and 18
years old at the time and as such were no doubt totally depreciated, he states:

“[E]xtensive use was made of these dump trucks tbroughout the remaining year of the project following the time
when the contractor claims they were totally ruined. Other contractor claims for this project also include very
substantial charges for the use of these 'ruined’ dump trucks, all of which charges are claimed at the full rental rate.

“The available information on the 20 CY end dump trailers does not show year of manufacture, but they appeared
to be 10 or more years old and were well used prior te use on this project. Full depreciation on these units has
probably occurred also.” (GX-1 at 17-18).
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of the vice president’s general duties as the project manager of record
and, as such, were chargeable to overhead (e.g., GX-1 at 8, 16). Subject
to the same type of objection is the fact that general supervisory
personnel in charge of all phases of work during the time Volk worked
in a disputod area were charged to specific work items rather than
being charged to overhead (e.g., GX-2 at 5-6). During the same time
period, E. Haaby was charged as a supervisor of disputed work even
though project records do not show him on the project on the dates in
question (GX-2 at 5-6).

Overcharging also appears to be involved in appellant submitting
two claims for backfill on October 24, 1980 (SAF Claim 2, Tab 1 at 23-
24), as to which the project engineer states: “Contractor claim contains
two separate lists of men and equipment for this date. Totals do not
agree” (GX-2 at 25). All of appellant’s claims have been inflated to a
considerable extent by the use of a 39-percent figure for labor burden
(e.g., SAF Claim 2, Tab 1 at 2, 14, 34), as contrasted with the 27.8-
percent figure found to be proper by the auditor who examined
contractor’s books (SAF Misc. File, Tab 1, Document 13 at 3).

The foregoing summary is by no means inclusive of all the types of
irregularities noted by the project engineer in his analysis of the costs
included in Claim 1 (GX-1) and Claim 2 (GX-2). An examination of
other exhibits reflecting review by the project engineer of other claims
(GX-3 through GX-11) reveal similar irregularities some of which will
be commented upon in connection with consideration of the individual
claims.

E. Rules governing award of additional time or compensation for
delays

The “proof”’ offered by appellant in support of its claims for time
extensions totaling 262 calendar days consists largely of conclusory
statements without any serious effort being made to show how the
particular delays alleged affected overall performance.

1t is well established, however, that a contractor must show the
adverse effect of a claimed excusable cause of delay upon overall
contract performance. See, for example, Montgomery-Macri Co., IBCA-
59 and IBCA-72 (June 28, 1963), 70 1.D. 242, 304, 1963 BCA par. 3819
at 19,038 in which quoting with approval from one of its earlier
decisions, this Board stated: “A contractor who seeks an extension of
time on account of an excusable cause of delay has the burden of
proving * * * the extent to which the orderly progress or ultimate
completion of the contract work as a whole was delayed thereby
* * *” (Footnote omitted.)

As to the nature of the burden of proof required to be carried by a
contractor in order to establish an excusable cause of delay, the rule
has been succinctly stated in the following terms: “Appellant bears the
burden of establishing the fundamental facts of liability, causation, and
resultant injury. Electronic & Missile Facilities, Inc. v. United States,
189 Ct. Cl. 237, 416 F.2d 1345 (1969).” Santa Fe Engineers, Inc.,
ASBCA No. 25,549 (July 30, 1982), 82-2 BCA par. 15,982 at 79,253.
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Another question raised by-this record is the application of the rule
governing recovery of additional compensation or time in cases
involving concurrent delays where no reasonable basis exists for
apportioning the delays experienced between the parties. Addressing
this question in William F. Klingensmith, Inc. v. United States,

731 F.2d 805, 809 (1984), the Court of Appeals for the Federal Circuit
states:

The general rule is that “[wlhere both parties contribute to the delay neither can
recover damage(s), unless there is in the proof a clear apportionment of the delay and
expense attributable to each party.” Blinderman, 695 F.2d at 559, quoting Coath & Goss,
Inc. v. United States, 101 Ct. Cl. 702, 714-715 (1944). Courts will deny recovery where the
delays are concurrent and the contractor has not established its delay apart from that
attributable to the government.

Therefore, appellant can only recover if it can establish that the government delayed
the work by requiring that the footings be changed to caissons and if it can prove how
much of the delay was chargeable to the government.

See also Wexler Construction Co., ASBCA No. 23,782 (May 25, 1984),
84-2 BCA par. 17,408 at 86,705.

F. Delay in giving notice of various claims

At a number of places in its posthearing brief the Government raises
the defense of lack of timely notice to the claims asserted under one or
more of the clauses contained in the General Provisions of Standard
Form 23-A. In our decision in Central Colorado Contractors, Inc., IBCA-
1203-8-78 (Mar. 25, 1983), 90 1.D. 109, 138-39, 83-1 BCA par. 16,405
at 81,569-70, the Board noted that protracted delays in presenting
claims have always involved the contractor in taking unnecessary
risks, even if the denial of the claim was not specifically grounded
upon the failure of the contractor to give timely notice of a claim as
required by a particular equitable adjustment provision.

In its reply brief appellant undertakes to summarize the applicable
standard which has evolved concerning notice. Among the cases
included in the brief summary are Schouten Construction Co., DOT
CAB No. 78-14 (Nov. 14, 1978), 79-1 BCA par. 13,553, and John H.
Moon & Sons, IBCA-815-12-69 (July 31, 1972), 79 1.D. 465, 72-2 BCA
par. 9601 (consideration of claims on their merits has the effect of
waiving the jurisdictional question presented by a contractor’s failure
to adhere to the notice requirements) (ARB 13-14).

Subsequent to the issuance of the decisions in Schouten and Moon,
the Court of Claims granted the Government’s motion for summary
judgment in the case of Schnip Building Co. v. United States,

227 Ct. CL. 148 (1981). In that case the Court found that substantial
evidence supported the finding of the Armed Services Board that the
Government had been prejudiced by the failure of the contractor to
give timely notice of the claim asserted under the Differing Site
Conditions Clause. The Court also found that consideration of the
claim on the merits by the contracting officer did not waive the
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defense of lack of timely notice since proceedings before the Board
were de novo.?2®

In the view we take of this case, it is unnecessary for the Board to
reach some of the questions commonly associated with a contractor’s
failure to give timely notice of its claims. This is because except where
we find the Government to have admitted liability, none of the claims
are considered to be meritorious.

PART III: Credibility Determinations

In its posthearing brief (AOB 9-11; ARB 9-10), appellant seeks to
impugn not only the credibility and integrity of the NTL project
engineer (Mr. Robert Thomson) but that of the entire inspection and
quantification work performed by NTL.?® In support of its position
appellant relies principally upon an entry made in the NTL project
diary by Mr. Steve Thompson who assisted the project engineer
(Mr. Thomson) in measurements taken of what is described as Change
Order No. 3 work. The measurements so taken (SAF Claim 2, Tab 5)
pertain to the disputed work involved in Claim No. 2 (Ogee
Excavation).

The diary entry in question is dated February 26, 1981, and reads as
follows:

Mr. Boyd Johnson called and discussed whether we’d given any quantities to the
contractor on C.0. #3. None provided by us and informed him that no shots for
elevation were taken during Mod. #3 work * * *. Also spoke with NTL proj. manager
on above conversations.

(SAF Claim 2, Tab 5 at 10). Appellant also charges that the
Government intentionally withheld calculations and survey notes
despite repeated requests (AOB 10-11).

The record shows that by letter of December 31, 1980, Volk
requested BIA to furnish the contractor with a copy of NTL'’s daily and
weekly reports and copies of notes and surveys pertaining to additional
excavation, backfill, etc. In her letter response of January 19, 1981, the
contracting officer advised Volk that copies of survey notes were
maintained on the project site; that NTL personnel would review with
Volk any survey notes which pertain to additional backfill or
excavation which has occurred; that the survey notes had not yet been
rechecked and certified correct; and that copies of the notes would not
be released by NTL until all surveys and quantity measurements were
complete (SAF Misc. File, Tab 1 at 9, 11).

By letter dated February 6, 1981, Volk renewed the request
contained in the letter of December 31, 1980, for copies of NTL’s daily
and weekly reports. The contracting officer responded by letter of

28 The de novo nature of its jurisdiction under the Contract Disputes Act of 1978 was recognized by the Armed
Servcies Board of Contract Appeals in Space Age Engineering, Inc., ASBCA No. 26,028 (Apr. 22, 1982), 82-1 BCA
par. 15,766 at 78,032 from which the following is quoted:

“[W]e are not bound by what the contracting officer found to be the facts or the law. For example, we may find that
a claim has been denied for the wrong reason but still affirm the denial of the claim on the basis of the correct reason.
We may deny in total, in tbe preper circumstances, a claim which has been granted hy the contracting officer in part.”

2 For the Government’s position on the credibility question, see GPHB at 2-4.
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February 27, 1981, in which she stated (i) that once an appeal was
filed the reports submitted to BIA by NTL would be available under
discovery procedures; (ii) that both the contractor and BIA may benefit
from access to all records maintained by the parties; (iii) that at Volk’s
request, BIA could arrange for an exchange of the daily and weekly
reports for equivalent records in the contractor’s possession which
seemed like an equitable arrangement; and (iv) that BIA would rely on
its legal counsel to work out the details of an exchange (SAF Misc.
File, Tab 1 at 10, 12). When on a visit to the project site on March 2,
1981, appellant’s vice president talked about obtaining the first

2 months of NTL’s weekly reports, he was told that the matter was
still under discussion as to exchange of notes and were not then
available (SAF Misc. File, Tab 1 at 4).

The foregoing summary does not support the charge by appellant
that the Government refused to provide requested information related
to NTL reports, survey notes, and quantity calculations. It rather
appears that the Government was simply delaying furnishing
requested information until survey notes could be checked for accuracy
and an arrangement could be made for the exchange of information
between the parties which apparently was done shortly after Mr.
Davis’ visit to the site on March 2, 1981.%° It is clear, however, that the
centerpiece of appellant’s case in this area is the diary entry of
February 26, 1981. We now turn to the consideration of such entry in
light of the testimony of the project engineer and other pertinent
evidence of record.

On direct examination the project engineer testified (i) that in the
Ogee section he had taken measurements or made calculations as to
the quantity of material that was removed in the process of excavating
the horizontal cribbing; (ii) that in making such measurements he had
used an engineer’s level sighting on a reference benchmark as a
backsight and then taking four sights at the bottom of the excavation
at various points on the cross-section across the channel; and (iii) that
separate cross-sections were taken as each section was dug out (Tr. 190-
92).

Upon cross-examination the project engineer stated (i) that
ordinarily when he took these surveys his project inspector Steve
Thompson worked with him; (ii) that the measurements taken were
recorded in a book kept on the job as a part of the job diary; (iii) that
any corrections in the book were made by cross out, by strike out, and
write over; and (iv) that the book shows the cross-sections to have been
taken at various times since the excavation was performed at different
times (Tr. 200, 215-18).

3 Concerning the Mar. 2, 1981, visit te the site by Mr. Denzel Davis, the Government states:

“At this point in the contract work, claims had been filed by the contractor, but little or no supporting information
was being provided by the contractor. Legal counsel for the Government and for appellant negotiated an agreement
whereunder the contractor and the Government would exchange all pertinent information~including diary notes,
weekly reports and calculation notes.” (GPHB at 3; underscoring in original).
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After adverting to the Government’s argument to the effect that the
diary entry was unclear and to its characterization of Mr. Steve
Thompson as a “junior inspector,” appellant’s counsel states:

The government’s argument is without merit and fails to address the issue squarely. The
diary entry was made by the employee who was described as having measured this work.
Further, the diary entry is crystal clear: no elevations were shot. Without elevations,
measurements cannot be made under this method of calculation.

(ARB 10).

[1] Not addressed by appellant’s counsel is the question of whether it
is necessary to take shots for elevation where the measurements taken
employ an established benchmark as a reference point for elevation.
This appears to bé the case here. Upon direct examination (Tr. 192)
and again upon cross-examination (Tr. 215), the project engineer
testified that in taking the measurements in question, he had relied
upon a reference benchmark. The use of an established benchmark for
elevation was agreed to before work on the project had even begun, as
is evidenced by the material quoted below from the project diary for
April 7, 1980:

The project engineer requested further information from the BlA regarding reference

points and elevation data for layout of the new structure. BIA engineer Boyd Johnson

stated that the elevation reference point would be the bench mark shown on the plans
and located on the headworks structure of the existing canal.

(SAF Claim 2, Tab 5 at 9).

In the circumstances present here, the failure of appellant’s counsel
te confront Mr. Robert Thomson with the project diary entry for
February 26, 1981 (quoted, supra), takes on added significance. If
Mr. Thomson had been so confronted and asked to reconcile the diary
entry with his testimony as to the measurements made of excavation
in the Ogee section, he may have replied that “no shots for elevation
were taken” because none were necessary in that his measurements
reflected the use of cross-sections and an established benchmark for
elevation. The answer that Mr. Thomson might have given to such a
question is speculative, of course, but no speculation along this line
would have been necessary if the diary entry had been brought to
Mr. Thomson’s attention and he had been asked to explain it in the
light of the measurements to which he had testified. In the Board’s
view, appellant’s counsel had an obligation to confront Mr. Robert
Thomson with the diary entry (SAF Claim 2, Tab 5 at 10), if, after the
evidentiary record was closed, he intended to rely on the diary entry to
discredit the testimony offered by Mr. Thomson and the entire
inspection and quantification work perforined by NTL.

In concluding our discussion in this area, the Board notes that
Mr. Robert Thomson was a principal witness for the Government on 8
of 11 substantive claims; that he is a registered professional engineer
in the States of Montana and Wyoming (Tr. 61); that much of his
testimony is corroborated by contemporaneous entries in the project
diary; that no testimony was offered to show that he was other than a
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truthful witness; and that in the course of cross-examination no serious
effort was made to show that his testimony was tainted in any way.
Based upon the above discussion and a review of the entire record in
these proceedings, the Board finds that Mr. Robert Thomson was a
credible witness; that the measurements he took of the amount of
excavation from the Ogee section were performed with the assistance
of Mr. Steve Thompson on the dates shown on the exhibit offered in
evidence by appellant (SAF Claim 2, Tab 5); and that appellant has
failed to show that such measurements were improperly performed.
The Board further finds that there is no substantial evidence
indicating that the inspection and quantification work performed by
NTL was accomplished in other than an honest way. In view of these
findings the Board will apply the normal rules of evidence in
determining the weight to be given to the testimony offered by
Mr. Robert Thomson and the other NTL personnel who testified with
respect to inspection and quantification work (i.e., opportunity to
observe, capacity to recall, competence to judge, corroborative evidence
such as is frequently supplied by contemporaneous diary entries, and
strength of opposing testimony or other evidence).

PART IV: Reliability of Records Maintained by Parties

[2] One of the principal arguments advanced by appellant in support
of the claims asserted is that the records, upon which the proof of
damages are based, are vastly superior and inherently more accurate
records than are the diary entries of the NTL project engineer. This is
so because, according to appellant, its records account for each and
every hour of labor expended on the project (AOB 12, 82-83). More
specifically, appellant states that the coded time cards support each
claim and that the costs claimed correlate with other material such as
Volk’s notes and daily reports, as explained by Volk’s vice president at
Tr. 21-22, 55-57, and 420 (ARB 15-16).

Apropos the appellant’s position the Government states that while
the time cards are coded to specific work items, the work-item codes do
not distinguish claim work from regular contract work and that from
the contractor’s time cards and cost summary sheets, there is no way
whatsoever to segregate claim work from regular contract work. In
this connection, the Government notes the statement in the audit
report that “[i]n general, the claimed costs are based on estimates”
(GPHB 15, 28-29). Elsewhere in its brief, the Government refers to
numerous examples of what it considered to be serious deficiencies in
appellant’s claim presentation and its underlying cost records (GPHB
at 28-32, 46-52, 64-66).

Appellant’s time cards and daily construction reports

Testifying at the hearing, Volk’s vice president stated that the time
cards were completed in the field by either the shift foreman or the
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contractor’s superintendent with code numbers also being assigned by
the foreman. In their depositions appellant’s president and vice
president testified that in some instances the time cards distinguish
between a contract item and an extra work item (Dep. of R. Volk

at 38; Dep. of D. Davis at 38). None of the time cards in evidence
make any such distinction, however, and the notes to which the vice
president referred to in his testimony as a source for the claims
presented do not appear to have been made a part of the record. The
only superintendents who testified stated in their depositions that the
time cards in use on the project make no distinction between claim
work and contract work (Dep. of G. Sanders at 11; Dep. of E. Haaby
at 13).

In his deposition the contractor’s field superintendent (Gene Sanders)
stated that he had not kept track of time and equipment that was
being used on an item that was a claim, as opposed to a contract pay
item. He had not distinguished claim work from contract work (Dep.
of G. Sanders at 11). The record shows that Mr. Sanders was
superintendent from the start of the project until about July 7, 1980
(AF Claim 1, Tab G at 2; GX-24 at 1), and that he continued on the
project in the capacity of foreman throughout most of October 1980
(Supp. to GX-3 at 1; SAF Claim 7, Tab 1 at 31).

Upon deposition Mr. Earl Haaby (a later superintendent) testified
that in the daily reports he sometimes distinguished between work on
claim items and work on contract items (Dep. of E. Haaby at 14-15).
None of the daily reports in which Mr. Haaby distinguished between
claim work and contract work appear to have been offered in evidence
by appellant, however, and none appear to be included in the record
before us. The record shows that Mr. Earl Haaby came on the project
on or about September 8, 1980 (SAF Claim 2, Tab 1 at 44; SAF
Claim 3, Tab 1 at 134), and remained on the project as superintendent
or foreman until the end of the project (SAF Claim 3, Tab 1 at 229).

The NTL project engineer’s daily diary

Among his other duties the NTL project engineer was charged with
responsibility for keeping the project diary for each work day. This
showed the manpower (the number and type of craft people), the
equipment in operating condition, and other items used in connection
with each item of work. The diary also included a narrative account of
the things happening on the project each work day (Tr. 62-63). Upon
deposition, Mr. Thomson testified (i) that the diary indicates what
type of work the people were doing and shows generally what people
did all day; (ii) that the contractor never had so many people on the
project that it was difficult to keep track of them; (iii) that the work in
question was confined to a relatively small area; and (iv) that while
Mr. Thomson could not keep track of every second of everybody’s time,
the contractor’s employees were pretty much single minded on the
tasks they performed on a particular day, as was natural in the type of
construction involved (Dep. of R. Thomson at 39-40, 88). The record
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shows that Mr. Thomson took yp residence on the project on April 14,
1980 (AF Claim 1, Tab G at 1). The record does not disclose when

Mr. Thomson left the project but he was no longer there by

February 26, 1981 (SAF Claim 2, Tab 5 at 10).

Quantity measurements of excavation and backfill in Ogee section

Appellant denies the validity of the measurements relied upon by
the Government for the amount of timber cribbing removed in the
course of excavation following the discovery of the horizontal cribbing
in the Ogee section. As a corollary, appellant also disputes the
Government’s measurements of the amount of backfill placed. In
support of its position, appellant relies principally upon the argument
that NTL made no measurements of the disputed area, as is said to be
shown by the NTL diary entry of February 26, 1981 (AOB at 47-48;
ARB at 9-10). Appellant’s reply brief states: “The government relies
upon the survey measurements performed by NTL in calculating the
amount of excavation and backfill in this claim. However, as has been
previously pointed out, NTL failed to measure the excavation
performed under contract modification Number 3 * * *” (ARB at 34-
35).

In Part III, supra, of this opinion, the Board rejects the thesis so
advanced by appellant for the reasons stated therein. There the Board
stated that it would apply the normal rules of evidence in determining
the weight to be given to the testimony offered by Mr. Robert
Thomson or by the other NTL personnel who testified with respect to
inspection and quantification work. Having so determined, the Board
now turns to an examination of the evidence offered by the parties in
support of their respective positions.

As to the amount of timber cribbing removed in the Ogee section,
the NTL project engineer states (i) that the calculations involved were
made in accordance with the contract measurement and payment
sections which stipulated that they would be done by using survey
cross-sections pursuant to the average-end-area method; (ii) that the
method of measurement employed to determine the amount of
excavation entailed the use of an engineer’s level sighting on a
reference benchmark as a back-sight and then taking four sights at the
bottom of the excavation at various points; (iii) that each section was
separately cross-sectioned as it was dug out; (iv) that the photographs
introduced as Government Exhibit 20 do not show the final depth of
the excavation; and (v) that the amount of excavation involved was
supported by field notes recorded in a book kept on the job as part of
the job diary (Tr. 177, 190-92; 201-03, 214-18).

The documentary evidence of record shows that the measurements to
which the NTL project engineer refers were made between various
stations in October 1980 by R. Thomson and S. Thompson; that a total
of 1097.15 cubic yards of material was excavated; that deducting 385.46
cubic yards of material excavated above elevation 2317 results in a
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total pay quantity of 711.69 cubic yards (i.e., 712 cubic yards); and that
a document captioned “Contract Modification No. 3” states: ‘“X-
Sections for Extra Pay Quantities for Excavation and Compacted
Backfill in Downstream Ogee Key Area Per Contract Mod. No. 8”
(SAF Claim 2, Tab 5 at 1-5).

In support of Volk’s measurements of the amount of horizontal
cribbing excavated in the Ogee section and the amount of backfill used
to replace the material excavated, appellant’s vice president stated
(1) that a drawing showing a cross-section view of the cribbing area
(SAF Claim 2, Tab 4 at 14), indicates an approximate width of 24 feet
plus or minus, gives the elevation of the top portion as at 2,320.33 feet,
and contains a note saying that the crib pattern continues down to
elevation 2310 plus or minus; (ii) that the depth of the cribbing area
was determined to be just a little over 10 feet by taking an elevation
on the top of the downstream apron and taping down to the bottom of
the key; (iii) that appellant’s only survey of the cribbing area was
performed at the time the cross-sectional drawing was made; and
(iv) that in determining the quantity of material excavated, Volk had
not only relied on the survey figures reflected in the cross-sectional
drawing but also upon a review of photographs by Volk of the area (Tr.
143-45; 167-69).

The documents relied upon by appellant to establish the amount of
material excavated from the cribbing area are not dated; neither are
they signed or initialed (SAF Claim 2, Tab 4 at 14; SAF Claim 2,

Tab 6 at 1-2). Nor is the date of the survey to which Mr. Davis
referred to in his testimony even alleged. Also noted by the Board is
the fact that individual surveys of each section of the cribbing area as
it was excavated were not made. The extent to which appellant relies
upon its own measurements of the Ogee excavation is at least highly
questionable in view of the rebuttal testimony of Mr. Davis in which
he states that while there had been a lot of talk about depths and
elevations and cubic yards, the claim was really based on a labor and
equipment compilation which had been converted backwards into cubic
yards (Tr. 219-20).

Deficiencies in claim presentation and in underlying cost records

Before undertaking to comment upon a few of the deficiencies in
appellant’s claim presentation cited by the Government, a few general
observations by the Board would appear to be in order based on the
record before us. In this regard the Board notes the manner in which
appellant has consistently treated wages paid to Messrs. Gene Sanders,
Earl Haaby, and Ed Venetz (described at various times as
superintendent, shift foreman, carpenter foreman, or simply foreman)
in its claim presentation. To the extent these men were involved in
general supervision on the project, it would appear that under
generally accepted accounting principles, the overhead rate should
have included a factor for the compensation paid to them. Instead,
however, the amounts claimed for the employees named were included
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as direct costs subject to the application of a claimed labor burden rate
of 39 percent and a claimed overhead rate of 15 percent together with
other add-ons. Allocating the amounts paid to general supervisory
personnel to direct costs is considered to be contrary to the auditor’s
finding, that “[a] cost allocable to a cost objective as an indirect cost
cannot also be charged to that cost objective as a direct cost” (note 22,
supra).

Another area where the underlying cost records are considered to be
deficient involves the number of instances where the time cards are
neither signed nor initialed by anyone in the capacity of
superintendent or foreman on the line opposite the word “foreman” on
the time cards, even though appellant’s vice president testified that the
time cards were completed in the field by either the shift foreman or
the superintondent and that the cost code numbers indicating the type
of work being performed were added to the time cards in the field (Tr.
55). Examples of time cards submitted for Claims 1, 2, and 3 which are
neither signed nor initialed are included in the record at the following
places: SAF Claim 1, Tab 1 at 13-21; SAF Claim 2, Tab 1 at 42, 64-65,
67, 69-73, 75, 78-719, 110; and Claim 3, Tab 1 at 66, 71-73, 76-78, 80, 82,
85-89, 100, 107, 120, 128, 141-43, 164-66, 169-71. The absence of either a
signature or initials on the time cards cited raises a question as to
what responsible person, if any, reviewed these time cards for accuracy
prior to submission. At the very least the absence of either a signature
or initials on time cards is considered to reflect adversely upon the
contractor’s system of internal controls.

Still another area where the appellant’s records are regarded as
deficient is the absence of any evidence indicating that the appellant’s
daily construction reports were kept in bound volumes with pages
marked in sequence where altering the records by changes of any sort
other than by cross outs and write overs would be difficult to make.

In its posthearing brief, the Government says that perhaps the
clearest example of the inaccuracy of appellant’s timekeeping system
and its failure to distinguish claim work from contract work is shown
by comparing the testimony of Mr. George Sanders (Volk’s first
superintendent) on deposition with the amount claimed by appellant
for Mr. Sanders’ services in phase 1 of Claim 1. In the claim, as
presented, the following is claimed for the services of Mr. Sanders
pertaining to phase 1 of Claim 1 work:

Regular Time/

Date Overtime Labor Charges
4/23/80 6/2 $111.20
4/24/80 4/1 66.70
4/25/80 6/1 91.00
4/28/80 4/0 48.60
4/29/80 4/2 84.80
4/30/80 2/2 60.50
5/01/80 8/5 187.70
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5/02/80 8/4 169.60
Total 42/17 $820.10

(SAF Claim 1, Tab 1 at 1-6).

After noting that the above listing shows that Mr. Sanders worked a
total of 59 hours on phase 1 of Claim 1 and that the total labor charge
plus 39 percent for labor burden is included in the amount claimed and
is a component of overhead, bonding, insurance, and profit, the
Government calls attention to the fact that on page 52 of his deposition
Mr. Sanders had testified that he had had nothing to do with
excavating the return channel or putting culverts in (work included
under phase 1 of Claiin 1), as he was working someplace else at the
time Claim 1 work was being performed. Thereafter, the Government
states: “‘Despite the fact that Mr. Sanders testifies that he had nothing
whatsoever to do with the work under Claim 1, Appellant claims 59
hours of his time under that claiin” (GPHB at 30-31). Respecting the
Government’s position, appellant states that “a review of the
transcript shows that Mr. Davis testified * * * that Gene Sanders was
the superintendent and that the Contractor claims labor costs for part
of his time supervising this portion of the work (Tr. p. 55-56)” (ARB
at 31-32).

It is difficult to evaluate the extent to which the Government’s
objection to the costs claimed for Mr. Sanders’ services on Claim 1
work is valid where, as here, the information provided by appellant is
incomplete. Although Mr. Davis testified that time card backup was
there for the total amount claimed for phase 1 of Claim 1 (Tr. 21-22),
timecards were only furnished for April 23 and April 30, 1980, for that
phase of Claim 1 work (SAF Claim 1, Tab 1 at 138-21). The claim
summary sheets show amounts claimed for services rendered by
Mr. Sanders during phase 1 work, however, as involving April 23, 24,
25, 28, 29, 30, and May 1 and 2, 1980 (SAF Claim 1, Tab 1 at 2-6).

The record shows that the number of hours claimed for Mr. Sanders’
services on May 1, 1980, were 13 hours (8 regular and 5 overtime) and
that an additional 12 hours (8 regular and 4 overtime) were claimed for
his services on May 2, 1980. In the absence of any time cards for these
dates showing the work-code numbers for these service, it is not
possible to verify that all of the hours in question were devoted to
supervision of the river diversion work. The fact that in 2 days
Mr. Sanders ostensibly spent 25 hours supervising work comprised in
phase 1 of Claim 1 hardly seems reconcilable, however, with his
testimony on deposition that he was not involved in the diversion work
(Dep. of G. Sanders at 52-54). In this regard the Board notes that
neither Mr. Sanders (then the superintendent) nor any shift foreman
either signed or initialed any of the timecards furnished in support of
the amount claimed for phase 1, Claim 1 work.

Another objection raised by the Government is to the $5,425
($6,889.75 with add-ons) claimed by appellant for the disposal of
material (SAF Claim 2, Tab 1 at 2) on the ground that the contractor
had agreed in the Supplemental Agreement for Partial Termination
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(AF Contract File, Tab Mc at 3)%! that the contractor would dispose of
the excess material from the structural removal at no cost to the
Government (GPHB at 47). Interrogated about this item at the
hearing, Mr. Davis was unable to say whether this particular item was
covered in the convenience termination agreement (Tr. 219-21).

Still another objection to the claim presentation raised by the
Government concerns the fact that overhead and profit are being
claimed on equipment and that claiming for such items on equipment
probably constitutes double charging since these items are normally
included in the equipment rates (GPHB at 49). This objection by the
Government has not been addressed by appellant in its reply brief.

Also objected to by the Government was the $3,060.92 included in
Claim 3 for driving sheet piling on the ground that although
Mr. Davis had testified (Tr. 232, 235) that the cost of sheet piling was
not included in the claim, the contractor’s backup data (SAF Claim 3,
Tab 1 at 14, 16-19, 52) shows that costs for sheet piling had been
included in Claim 3 (GPHB at 64-65). Appellant has admitted that it
erred in the inclusion of damages in the amount of $3,060.9222 in
Claim 3 and concedes that amount (ARB at 45).

Findings and Determinations

Based upon the foregoing analysis and discussion, the Board finds
(i) that none of the source materials (time cards, daily construction
reports, notes of Mr. Davis) relied upon by appellant for its
recordkeeping were maintained in such a way that it was possible to
segregate claim work from contract work on any systematic basis;

(ii) that in the absence of such segregation, the various claims of
appellant were necessarily based upon estimates; (iii) that the
measurements made by the NTL project engineer and the NTL project
inspector of the amount of horizontal cribbing removed from the Ogee
section in the course of excavation and the amount of backfill used in
replacement are superior to the measurements made by appellant of
the quantity of horizontal cribbing excavated from the Ogee section
and the amount of backfill used to replace the cribbing so removed;
and (iv) that the daily diaries kept by the NTL project engineer are
superior in both content and form to the daily construction reports
maintained by Volk. So finding, the Board further finds and
determines that the records maintained by the NTL project engineer
as a representative of BIA were superior to the project records kept by
appellant.

31 The portion of the supplemental ag'reement relied upon by the Government reads as follows:
“2. As a part of thxs ppl tal Agr t, the Contractor shall perform the following work at no additional cost
to the Government: * * *
“(b) Remove the temporary diversion dike upstream from the diversion dam, and remove all sheet piling from this
dike. The sbeet piling removed shall become the property of the Contractor.” (AF Contract File, Tab Mc at 3).
22 With add-ons from the application of surcharges for bond, insurance, overhead, and profit, the Government
calculates the overcharge to be in the amount of $3,887.37 (GPHB at 65).
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PART V: Claims for Compensation and for Time Extensions

A. Claim No. 1: Diversion (IBCA-1456-5-81) - $156,392.36

In this revised claim, appellant seeks compensation in the amount of
$156,392.36 and time extensions totaling 40 calendar days (AX “A’’;
Tr. 27-28). The work for which the claim is made is divided into three
phases: Phase 1 (construction of main by-pass irrigation canal
including installation of culverts); phase 2 (repair of by-pass canal
including construction of rock and concrete weirs and dams to stop
erosion of by-pass canal, as well as the use of riprap); and phase 3
(repair of the main irrigation canal) (AF Claim 1, Tab D at 2-3). For
assistance rendered to Mr. Sangrey and the BIA forces in the
construction of a temporary diversion structure, the contracting officer
found the contractor entitled to the sum of $1,600 and a time extension
of 17 calendar days® (AF Claim 1, Tabs E at 5, and F).

1. Background

Once the plan was adopted to divert the entire Milk River around
the project (i.e., the location of the dam to be constructed) by utilizing
the existing irrigation canal,®* it was necessary (i) to build a dike or
dam across the river to divert the entire flow of the river into the
irrigation canal; (ii) to widen the irrigation canal to take such flow;
and (iii) to cut a channel for return of the diverted waters to the river
some 900 feet plus or minus below the project. This required the work
involved to be coordinated so that, when the diversion was
accomplished, the irrigation canal and the return channel would be
large enough and strong enough to handle the diverted river waters.

At the preconstruction conference on April 8, 1980, a question was
raised by the contractor as to how the water would be diverted from
the river to the existing headworks and ditch for irrigation purposes
during the 1980 irrigation season (see GX-17). In response BIA stated
(i) that the local irrigation people would be responsible for doing
whatever was necessary to divert the water required for irrigation;®
(ii) that the contractor would be required to handle any river flow
bypassing the existing headworks; (iii) that it would be responsible for
maintaining the ditch from the irrigation canal below the project back
to the river; (iv) that all water in excess of irrigation requirements
would be diverted and controlled by the contractor as necessary for its
construction operations; and (v) that the contractor would also be

3 In her decision, the contracting officer noted that the time extension granted allowed for all the time required hy
BIA to divert the irrigation flow into the canal and that during that time the contractor was building the river by-pass
diversion and also performing other work which was not deducted from the time allowance (AF Claim 1, Tah E at 5).

3 Depending upon flow conditions and irrigation needs, the 404 permit authorized the use of a second alternative.
See “Detailed Description of Authorized Work” provision quoted in toxt (Part 1: Background).

5 In the decision from which the instant appeal was taken, the contracting officer noted that the flow normally
diverted from the Milk River through the existing headworks and into the irrigation canal to meet the needs of the
Fort Belknap Irrigation System was 140 cubic feet per second (c.f.s.), aftor which the following statement is made:

“As recorded in the minutes of the preconstruction conference, the Bureau of Indian Affairs (BIA) assumed
responsihility for diversion of the 140 c.f.s. required for irrigation. It was the responsibility of the contractor to
maintain minimum river flows, to control sediment, turhidity and pollution, and to divert and control all water in
excess of the 140 c.f:s. as necessary for his construction operations.” (AF Claim I, Tab E at 1-2).
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responsible for controlling sediment, turbidity, and pollution in water
passed through the project or returned to the river through diversions
around the project. The contractor stated that it would work with the
irrigation personnel and provide aid if requested (AF Claim 1, Tab G
at 3).

In a meeting on the project on April 17, 1980, the appellant’s vice
president informed the project engineer that he planned to divert the
entire flow of the river around the project by using the existing
irrigation canal.?® The plan as presented contemplated that the canal
would be widened as necessary to carry the maximum river flow, as
determined from BIA irrigation records; (ii) that BIA forces would
construct a dike across the river near the existing canal headworks to
close off the river channel with the temporary headworks being used to
control flow into the canal for downstream use; (iii) that flow in the
canal would be diverted around the project with a dike and culverts
being installed across the canal 900 feet plus or minus below the main
structure; and (iv) that a new canal and sediment basin would be
constructed from the canal to the river to return excess flow to the
river channel.

The project engineer presented the contractor’s plan for diverting
the entire Milk River around the project to Mr. Boyd Johnson (the
contracting officer’s representative (COR) in the Billings Area Office)
who tentatively approved the plan pending submission of a written
plan and drawing for approval. The contractor was so informed and
reminded that all conditions of the 404 permit remained in effect®’
(Supp. to GX-1 at 1).

On April 21, 1980, the BIA forces commenced work on water
diversion to the canal above the project by moving dirt to the river to
build a dike across the channel at the existing canal headworks (Supp.
to GX-1 at 3). The next day the local BIA forces commenced work on
diversion of water to the canal and on widening the mouth of the
irrigation canal. On the same day (April 22, 1980),%¢ Mr. Davis went
over the diversion plan with the project engineer and began work on
the river diversion items at the location of the return diversion from

3 Concerning the Apr. 17, 1980, meeting, the contractor’s first superintendent states in the daily construction
progress report for that date: “Denny was at the site this morning. We decided to try to run all the river through the
old canal to completoly bypass the dam” (Dep. of G. Sanders at 18).

37 There is no evidence that the oral plan presented hy Mr. Davis was ever submnitted to BIA for approval. The
project manager states:

“On April 17 tbe contractor requested and was given tentative approval te use the canal for a diversion. This
tentative approval called for a writton plan for final review and compliance with the 404 permit. The contractor did
not comply with either of these requirements. He proceeded with the work in apite of warnings that his diversion
discharge facilities were inadequate. The failure of tbe discharge canal resulted in massive 404 permit violations.” (AF
Claim 1, Tab K at 1).

38 An NTL project diary entry for Apr. 22, 1980, reads:

“Contractor D. Davis on site most of shift working with crew. Went over diversion plan with project engineer. * * *
Culverts for river diversion being provided by local BIA irrigation district with contractor installing. Plan is to be able
to handle 900 to 1,000 cfs of flow in combined irrigation canal and diversion ditch. BIA irrigation personnel stated flow
should not exceed this amount.” (Supp. to GX-1 at 5).
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the canal to the river 900 feet plus or minus down the canal from the
project (Supp. to GX-1 at 5).

The BIA forces continued work on the mouth of the irrigation canal
and widening of canal downstream from the mouth. By April 29,
1980,3° the dike being constructed by BIA had been pushed completely
across the river diverting flow down tbe canal (SAF Claim 1, Tab 9).
On April 30, 1980, tbe first dam built by BIA washed out. Two
additional attempts were made by BIA to divert the river with earth-
filled dams which failed on May 4 (AF Claim 1, Tab L at 3). By
May 17, 1980, however, BIA had succeeded in putting a rock dam across
the river (AF Claim 1, Tab H at 2).

On May 6 or 7, 1980, Mr. Davis attended a meeting in Billings in
which he proposed that Volk construct a sheet piling coffer dam across
the main stream diversion. Pile driving was started on May 12, and
completed on May 16, 1980. The same day the coffer dam was
completed and diversion of the river effected, the contractor lost the
return channel from the irrigation canal to the river which it had
commenced constructing on April 22, 1980 (AF Claim 1, Tab H at 2;
Supp. to GX-1 at 5). Working 7 days, 15 to 20 hours per day, tbe
necessary repairs were completed on May 23 (AF Claim 1, Tab L
at 3).

Included among the General Conditions of the contract and
considered relevant to the resolution of the dispute involved in Claim 1
are the following provisions:

GC-2 Scope: Contractor is to furnish all equipment, lahor, materials, tools, supplies and
services, except as stated in the Technical Specifications, to construct and install the

Milk River Diversion Dam and all appurtenances thereto in accordance with the plans,
drawings, and specifications.

* * * * * * *

GC-21 Use of Irrigation Water: Irrigation water will be diverted during tbe 1980
irrigation season at the same time construction of the dam is being carried out

(AF Contract File, Tab E at 1, 5).

2. The Testimony

A. Testimony of Denzel C. Davis

Mr. Denzel C. Davis (Vice President of Volk) testified extensively
with respect to Claim 1. During his time with Volk, Mr. Davis had
been involved in from 12 to 14 contracts with the Federal Government
(Tr. 41-42).

After reviewing the specifications prior to bidding, Mr. Davis
concluded that the only indication with regard to diversion was
included in GC-21 (quoted, supra) which refers to irrigation water.

3 The following is quoted from the NTL project diary for Apr. 29, 1980:

“BIA personnel looked at work being done by BIA forces at mouth of existing canal and at contractor’s diversion
ditch. Mr. Johnson expressed reservations concerning stahility of ditch section from irrigation canal to river and
discussed it with D. Davis of Volk. Mr. Davis stated he thought it would remain stable and would be workable for
water diversion around the project. The work is nonspecification, off-site work and is under control of the contractor.
The contracter was again reminded that provisions of the 404 permit are in force.” (SAF Claim 1, Tab 9).
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Thereafter, he contacted Mr. Robert Greene (an employee of the
Bureau of Reclamation) who was in charge of all irrigation on the Milk
River and who controlled irrigation releases on the river that would
affect the flow of water at the project. Asked about the makeup of the
river, Mr. Greene said the primary source of flow for the river was
irrigation water but that the river would also include normal or
minimum river flow which could be any water added to the tributaries
by snow or rain.

From his review of the General Conditions prior to bidding,

Mr. Davis also concluded that the owner of the project was responsible
for the diversion of irrigation water. As defined by Mr. Davis,
“Irrigation water is any water released from Fresno Reservoir for
downstream irrigation use” (Tr. 83). Under this definition Volk would
only be responsible for minimum river flows and flows from tributaries
(Tr. 23-26). Taking into account the known snow pack in the mountains
in 1980 and the availability of the watershed that year, Mr. Davis
estimated that there would be little, if any, inflows from the
tributaries in question. With the help of information obtained from
Mr. Greene, the amount of water for which Volk would be responsible
for diverting was quantified by Mr. Davis as being in the neighborhood
of from 3 to 5 percent of the total flow of the Milk River.*® It was
contemplated that the portion of river flows for which the contractor
was responsible would be handled by using the existing irrigation
canal (Tr. 32-34).

Acknowledged by Mr. Davis was the fact that if the contractor was
to have a dry place to work, it would be necessary to divert not only
what he had characterized as “irrigation water” but also to divert the
total flow in the river (Tr. 27). As to the timing of the diversion,

Mr. Davis stated that both Mr. Sangrey and he had recognized that
the river should be diverted when the flow was around 75 c.fs. (i.e.,
prior to the release of “irrigation water” from the Fresno reservoir)
rather than when the river flow had increased to 1,000 c.f.s. (Tr. 50-51).
According to Mr. Davis, even if BIA had been successful in diverting
the Milk River into the irrigation canal, it would not have been in a
position to perform the necessary work on the return channel since it
had te be completed at the same time as the dam on the upper
diversion was being completed and BIA did not have the forces to do
all that (Tr. 58).

Mr. Davis testified (i) that the BIA forces under Mr. Sangrey did all
the work involved in widening the original canal to take the entire
river flow by removing dirt from the north side of the canal*! (Tr. 29-

0 Quantified in terms of cubic feet per second, the amount of water involved could be as low as 35 c.f.s. and as high
as maybe 110 c.fs. (Tr. 36). Mr. Davis estimated that for the portion of the diversion for which the contracter
recognized responsihility the contracter had expended in the neighborhood of $15,000 to $20,000 for which no claim
had been made (Tr. 26).

41 Mr. Davis estimated (i) that the amount of soil removed from the north side of the old irrigation canal was
probably 5 to 6 feet wide; (fi) that it was removed to approximately the bottom of the canal, which would have been
8 to 10 feet; and (iii) that soil was removed for a distance of about 900 feet (Tr. 31).
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31) and (ii) that the work involved in constructing the return channel
from the irrigation canal to the river was performed primarily by Volk
(Tr. 48). After the return channel was constructed, the area from the
Milk River canal back to the river washed out (Tr. 49).

Throughout his testimony Mr. Davis consistently cited Mr. Elmer
Sangrey (an irrigation foreman at the Fort Belknap Agency) as the
authority upon whom he had relied in performing work included in
phases 1 and 2 of Claim 1. According to Mr. Davis, at the
preconstruction conference it was indicated that Mr. Sangrey had the
authority to act for the Government. The authority was said to have
been indicated by the fact that at the conference Mr. Sangrey had
been introduced as a subordinate of Mr. Don Boldt (BIA - Fort
Belknap natural resource officer) and it had been stated that they
would be in charge of diversion of the river. Mr. Sangrey was regarded
as in charge of the work and Mr. Davis never dealt with any other
person in regard to diversion (Tr. 42-43, 48-52).

It was Mr. Sangrey who “ordered” the contractor to install culverts
and to cut the return channel from the canal back to the river which
Volk ended up doing (Tr. 48-50). The “order” referred to by Mr. Davis
was later characterized by him as a request by Mr. Sangrey that the
contractor help him which it did. When the contractor first started to
render assistance it did not expect to get paid at that time but it did
not know what the extent of its involvement would be. The initial
agreement was to install the culverts and move the headgates. It later
became apparent, however, that the work to be done would involve the
contractor in performing work beyond what would be required to
discharge its limited responsibility with respect to diversion and would
also be beyond the contractor’s offer of aid to BIA made at the
preconstruction conference. At this juncture Mr. Davis went to
Mr. Sangrey and stated that the contractor would expect compensation
for the additional work involved in constructing the return channel
and repairing the erosion (Tr. 51-52).

In his testimony Mr. Davis acknowledged (i) that he had never
received any written notification as to the authority of Mr. Sangrey in
contract administration (Tr. 42); (ii) that there was no indication
Mr. Sangrey was authorized to modify contracts or to issue change
orders (Tr. 43-44); and (iii) that the contacting officer was never told of
Volk’s expectations with regard to payment (Tr. 52).

B. Testimony of Robert Thomson

Mr. Robert Thomson (NTL project engineer) gave extensive
testimony at the hearing in support of the Government’s position with
respect to Claim 1. As previously noted, Mr. Thomson is a registered
professional engineer in the States of Montana and Wyoming (Tr. 61).

Prior to coming on the project site, Mr. Thomson had reviewed the
contract and specifications and had concluded that the contractor was
going to be responsible for diverting the water. The conclusion was
based upon the fact that there was nothing to the contrary and the
contractor had to get the river out of the channel to build the project
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(Tr. 68). Mr. Thomson recalled that at the preconstruction conference
the contractor had asked a question about diversion of irrigation water
and that the local BIA had stated that they would take care of
diverting the water they needed under GC 21. The contractor had no
plan for diversion but was requested to submit one (Tr. 69-70).

At a meeting on April 17, 1980, Mr. Davis told the project engineer
that the contractor had decided that it would use the existing canal to
divert the entire flow of the river around the project. The contractor’s
plan was relayed to Mr. Johnson (the COR in Billings) who tentatively
approved the plan pending the submittal of a written plan and
drawing for approval. The results of this conversation were relayed to
Mr. Davis. Insofar as Mr. Thomson was aware, no plan for diversion of
the river around the project was ever submitted (Tr. 69-71).

While no design details for the return channel were provided by the
contractor, Mr. Thomson recalled Mr. Johnson (BIA engineer) telling
the contractor at one point that he did not believe the diversion ditch
would sufficiently handle the flow without washing out and Mr. Davis
responding that he believed it would remain stable under the amount
of flow (Tr. 73-74). Mr. Thomson’s testimony in this regard is
confirmed by an entry in the NTL project diary on April 29, 1980
(note 39, supra).

Mr. Thomson also testified that all of the costs involved in phase 2
were for repair of the return channel and that such costs would have
been unnecessary if the return channel had been properly constructed
the first time. Amplifying upon this testimony Mr. Thomson stated
(D that the contractor had not built the return channel so that it
would handle the amount of flow that it had to carry; (ii) that the
contractor should have known that the return channel would have to
carry a flow of from 900 to 1,000 c.f.s. as an entry in his diary shows
(see note 38, supra); and (iii) that the contractor should have
anticipated such a flow prior to the time they put the water into the
return ditch (Tr. 92-94).

In response to questions posed by appellant’s counsel concerning
what advice or directions had been given to the contractor at the time
the return channel was being constructed, Mr. Thomson stated that
the BIA engineers had told the contractor that it would not work at
that time and he (Mr. Davis) had stated that he was confident that it
would work. The BIA engineers had not given any directions to the
contractor, however, as the method of construction was believed te be
up to the contractor. Mr. Thomson also stated that he was unaware of
any plans, specifications, or directions given by the Government with
regard to construction of the return channel that were not followed
(Tr. 95-97).

As entries in the NTL project diaries on April 22 (Supp. to GX-1
at 5) and April 29, 1980 (SAF Claim 1 at Tab 9) show, the BIA forces
were involved in widening the mouth of the irrigation canal and
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widening the canal downstream from the mouth of the canal (see also
Tr. 72). As to this matter, Mr. Thomson acknowledged that there was
no need for Mr. Sangrey to widen the irrigation canal to carry
irrigation water sufficient to satisfy Fort Belknap’s needs (Tr. 85).

With respect to phase 3 work, Mr. Thomson testified that the work
was performed on a Saturday when he was not on the project and
consequently did not observe*? the work being performed (Tr. 75-79).
The calculations set forth on GX-1 with respect to phase 3 work were
based upon information reported to him by the contractor’s project
superintendent on the following Monday (Tr. 87-89).

C. Testimony of Elmer Sangrey

In the listing of those who attended the preconstruction conference
Mr. Elmer Sangrey is identified as “BIA-Fort Belknap Irr. Assistant
Foreman” (AF Claim 1, Tab G at 2). All of the testimony given by
Mr. Sangrey was by deposition. At the hearing it was stipulated that
only the portions of depositions referred to by counsel in their
posthearing briefs would be considered to be record evidence (Tr. 4-5).
Effect will be given to the terms of this stipulation in reaching our
decision on this claim and on all other claims as well.

In the early stages of his deposition, Mr. Sangrey stated: (i) that BIA
was cleaning out the canal and at the same time widening the canal to
take additional water; (ii) that in widening the canal he was trying to
help the contractor out; (iii) that he did not know how much soil had
been removed from each side of the canal as he had not kept track but
it was a lot; (iv) that his purpose in putting a coffer dam across the
river was not to divert the entire river into the main canal but was to
build the coffer dam high enough to get 140 feet of irrigation water
(Dep. of E. Sangrey at 27-31). Mr. Sangrey acknowledged, however,
that there was no need for him to widen the irrigation canal if he was
only concerned with diverting 140 feet of water (Dep. of E. Sangrey
at 31-32).

Later in his deposition Mr. Sangrey testified that when the first
attempt was made to build a dike of earth, the intent was to block off
the river and send it down the canal just like the 404 says (Dep. of
E. Sangrey at 60).

With respect to the 404 permit, Mr. Sangrey acknowledged that he
had signed the permit as permittee. He stated, however, that he had
had nothing to do with preparing the application for the permit (Dep.
of E. Sangrey at 13-14).42 Shown a copy of a drawing or map attached
to the application for the permit (Dep. of E. Sangrey, Exh. C at 9),
Mr. Sangrey stated that he had no recollection of having prepared
such a drawing or map but he admitted that the writing looked like his
writing (Dep. of E. Sangrey at 33-37).

42 During construction of the project, Mr. Thomson was not aware of any problem with erosion in the canal bank or
ingide the canal other than some erosion right after the contractor’s return diversion washed out when there was some
erosion at that point which was some 900 feet downstream from the main body of work in the irrigation canal (Tr. 77).
The Board notes that the washout of the return diversion occurred on May 16, 1980, and that the phase 3 claim is for
work performed on Aug. 16, 1980.

4 This testimony is corroborated by Mr. John Vogel on deposition (note 4, supra).
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During the course of his deposition, Mr. Sangrey stated that as of the
20th** he had changed projects and beginning on that date he was
being paid for dam construction under a coding designation of 5531.
Prior to that date, the work being performed by Mr. Sangrey and his
crew appears to have been chargeable to operations and mamtenance
under a coding designation of 0800 (Dep. of E. Sangrey at 51-52).

Examined by Government counsel upon the nature of his
responsibilities and the extent of his authority over contractual
matters, Mr. Sangrey stated (i) that his responsibility was to give
people irrigation water and to keep up all machinery; (ii) that he had
had no authority in contract administration; (iii) that he had never
told the contractor that he had any administration authority; (iv) that
the contractor had never asked him if he had any administration
authority; and (v) that he had never had any communication with the
contracting officer and did not know who the contracting officer was
(Dep. of E. Sangrey at 80-81).

3. Discussion

Except for a small fraction of the total river flow (estimated by
Mr. Davis to be in the neighborhood of from 3 to 5 percent), the
appellant’s position is that the Government was responsible for
diverting the entire Milk River around the construction site and that it
contemplated doing so by using an existing irrigation canal as shown
on a drawing or map which had accompanied the 404 application (Dep.
of E. Sangrey, Exh. C, at 9).4* To support its position, appellant relies
principally upon (i) the provisions of GC-21; (ii) the absence from the
contract of any definition of the term irrigation water; (iii) the failure
to include a pay item in the contract covering diversion;* (iv) the fact
that the 404 permit was applied for by and was issued to BlA; and
(v) actions taken by Mr. Elmer Sangrey contrary to the Government’s
present position (ARB 31-36, ARB 27-29).

After quoting the langnage of GC-21 (“Irrigation water will be
diverted during the 1980 irrigation season at the same time
construction of the dam is being carried out”), appellant notes that GC-,
21 does not include the mandatory language employed in the General
Conditions which impose requirements upon the contractor (AOB 31-

44 As Mr. Sangrey testified that the change in coding to 5531 occurred on the 20th at the time he changed projects
and as the record shows that a BIA crew under Mr. Sangrey’s direction began moving dirt to the river to construct a
dike acroes the river on Apr. 21, 1980, and commenced work on the upper diversion on the following day (Tr. 71; text
accompanying note 38, supra), the Board infers from the available evidence that the “20th” in Mr. Sangrey’s
testimony refers to Apr. 20, 1980.

45 The sketch which panied the 404 lication was prepared by Mr. John Vogel (a water specialist in the
Billings area office) who testified that two alternatives for doing the work were provided for in the application because
it was not known how the contractor would do tbe work (note 4, supra).

46 The work called for by tbe instant contract was performed under a final-product-type specification (note 23,
supra). Where, as here, the work in question (getting the river out of its channel) had to be done in order for the
contractor to satisfy its contractual obligation to construct a diversion dam in the Milk River, the absence of a pay
item from the contract covering diversion does not warrant a finding that by reason of such absence the contract was
ambiguous and that the contractor is entitled to additional compensation. See cases cited in Part 11 C, supra.
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32). After pointing out that GC-21 is the only contract reference to
diversion, appellant asserts that such reference is inadequate and
ambiguous at best. Thereafter, appellant states that GC-21 either
requires the Government to perform the diversion or it is ambiguous
and that any ambiguity is charged to the Government as the author of
the specification (citing RHC Construction, IBCA-1207-9-78 (June 26,
1979), 79-2 BCA par. 13,932) (AOB 39).

The Government also quotes GC-21 in its entirety and states that the
title of the section implies that water for use as irrigation will be
diverted. After noting that language imposing the duty to divert upon
a particular party is absent, the Government states that the contract
section, entitled “General Conditions” contains instructions for and
imposes duties only relating to performance by the contractor and that
it is therefore reasonable to assume that the duty to divert is a part of
the contract to be performed by the contractor. This conclusion is
supported by quoting GC-2: “Contractor is to furnish all equipment,
labor, materials, tools, supplies and services, except as stated in the
Technical Specifications, to construct and install the Milk River
Diversion Dam and all appurtenances thereto in accordance with the
plans, drawings, and specifications.” Concluding its interpretation
argument, the Government states: “As it would be impossible to
construct the dam without diverting the river, and since the Technical
Specifications do not specifically assign the duty to divert, diversion is
the responsibility of the Contractor under the contract” (GPHB at 18).

Appellant’s reliance upon RHC Construction is misplaced. The
circumstances involved in that case are significantly different from
those present here. In undertaking to determine which party was
responsible for diverting the Milk River around the project, we shall
base our decision ‘‘on the cardinal rule of contract construction that
the joint intent of the parties is dominant if it can be ascertained” and
that “in construing ambiguous and indefinite contracts, the courts will
look to the construction the parties have given to the instrument by
their conduct before a controversy arises.” Edward R. Marden Corp. v.
United States, and the other cases cited in Part II A, supra.

Applying this test first to appellant, there are fundamental
contradictions between the testimony given by appellant’s vice
president (Mr. Davis) and the actions taken or not taken by him
during the first 4 months of contract performance, as disclosed by
contemporaneous records and as testified to by the NTL project
engineer (Mr. Thomson).

In view of appellant’s present position that the Government was
responsible for diverting virtually the entire river around the project,
then why, at the preconstruction conference, did Mr. Davis acquiesce
in the position of BIA (i) that under GC-21 its local irrigation people
would only be responsible for doing whatever was necessary to divert
the water required for irrigation; (ii) that the contractor would be
required to handle any river flow bypassing the existing headworks
(see GX-17); (iii) that the contractor would be responsible for
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maintaining the ditch from the irrigation canal below the project back
to the river; and (iv) that water in excess of irrigation requirements
would be diverted and controlled by the contractor as necessary for its
construction operations (AF Claim 1, Tab G at 3; Tr. 69-70)?
Continuing in tbe same vein, why, if the preconstruction conference
minutes did not accurately reflect what had transpired at the meeting,
did Mr. Davis fail to file a protest or otherwise register an objection
when he received a copy of the minutos (note 10, supra, and
accompanying text)?

And why, too, if the contractor’s position was that the Government
was responsible for the diversion of the river, did Mr. Davis adopt the
Government'’s position as the contractor’s own by advising the project
engineer on April 17, 1980, that the contractor planned to use the
existing irrigation canal to divert the entire flow of the Milk River
around the project? That such a plan was submitted is confirmed not
only by an entry in the NTL project diary on that date but also by a
notation in the contractor’s daily construction progress report (note 36,
supra).

No attempt was made by appellant to controvert the extremely
damaging testimony offered by the project engineer in regard to the
preconstruction conference or with respect to the contractor’s April 17,
1980, diversion plan, even though such testimony was corroborated by
contemporaneous records of the project manager (AF Claim 1, Tab G
at 3) and of the project engineer (Supp. to GX-1 at 1-2). Mr. Thomson
was not cross-examined in either area and no testimony was adduced
from Mr. Davis to contradict the testimony given by the project
engineer. In these circumstances, the Board accepts the uncontradicted
and corroborated testimony of Mr. Thomson*’ and will rely upon such
testimony in resolving the issues presented by phases 1 and 2 of
Claiin 1. As a corollary of the acceptance of such testimony, the Board
finds the testimony offered by Mr. Davis as to the construction he
placed upon the advertised contract prior to bidding and during
performance of the diversion work not to be credible.

All costs included in phase 2 of Claim 1 are costs involved in
repairing the return channel after the washout. Mr. Thomson testified
that all of such repair costs would have been unnecessary if the return
channel had been properly constructed in the first place. Noted by
Mr. Thomson was the fact that the return channel had not been
constructed so that it would handle the flow anticipated and the fact
that prior to the washout of the return channel the contractor had
been told that it would not work. This position was maintained by
Mr. Thomson upon cross-examination (Tr. 92-97). No rebuttal
testimony in this area was offered by appellant.

4 Earlier in this opinion the Board found Mr. Thomson to be a credihle witness (Part III, supra) and the project
records maintained by NTL on behalf of BIA to be superior to the contractor’s project records (Part IV, supra).
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As to phase 3 of the instant claim, appellant failed to offer any
evidence in support of the allegations made in its letter of
November 3, 1980, in which this aspect of the claim is described as
involving ‘“[rlepair of Main Canal where irrigation water deteriorated
and eroded away the bank between the canal and the new dam
location where men were working” (AF Claim 1, Tab D at 3).

In its brief appellant states that the third phase of Claim 1 involved
emergency repairs to the return channel over a weekend when it was
in danger of washing out (citing Tr. 49-58) and that Elmer Sangrey had
requested that Volk perform the modification and repairs to the canal
which comprise phases 2 and 3 of Claim 1 (AOB 37-38). On the pages
of the transcript cited Mr. Davis does not refer to phase 3 work.
Elsewhere in his testimony only passing references are made to
phase 3 work. Nowhere does Mr. Davis testify that Mr. Sangrey
requested Volk to perform the work involved in phase 3 of Claim 1.
The absence of such testimony is not surprising since the record
clearly shows that the work involved in phase 3 of the claim
(characterized as emergency repair work) was perforined on a Saturday
when no one from either NTL or BIA were at the project (GX-1 at 20).

One of the principal deficiencies in the Government’s defense to the
instant claim was its failure to make any serious effort to reconcile the
contradictory testimony elicited from Mr. Elmer Sangrey at the time
his deposition was taken. If, as the Government says, “It was never the
intent of the local BIA personnel to divert the entire flow in the river
down the canal” (GPHB 20-21), then, why did Mr. Sangrey widen the
main irrigation canal for some 900 feet by removing a lot of soil from
its banks (Tr. 31; Dep. of E. Sangrey at 27-28), when, according to the
project engineer, it was not necessary to widen the canal in order for it
to carry irrigation water sufficient for Fort Belknap’s needs (Tr. 85)?
And what was the rationale for Mr. Sangrey denying that his job was
to divert the entire river into the main irrigation canal by putting a
coffer dam across the river (Dep. of E. Sangrey at 29), if he was later
to admit (as he did) that the intent of building the dirt coffer dain was
to block off the river and send it down the canal just like the 404 says
(Dep. of E. Sangrey at 60)?

The Board does not consider that Mr. Sangrey’s tostimony in the
areas noted can be reconciled and therefore finds his testimony in such
areas not to be credible.

Another area where the Government has failed to confront evidence
germane to the resolution of the dispute involves the question of
whether BIA had budgeted funds for the diversion of the river around
the project. In its opening brief appellant asserts that the BIA
irrigation forces had a separate internal budget to perform this work
(AOB 35). Responding to this contention the Government states that
the record is void of documentation of any such budget and goes on to
deny that any such budget existed (GPHB 26). Addressing this issue in
its reply brief appellant states: “During his deposition, Elmer Sangrey,
reading from his own records, identified the separato budget (coded
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5531) which was established for diversion of the Milk River under the
404 permit prior to construction (Depo. of E. Sangrey, pp. 50-563)”
(ARB 7). Nowhere in the cited testimony does Mr. Sangrey even refer
to the 404 permit. Consequently, attempting to relate the
establishment of a budget for diversion to the 404 permit has no
foundation in the evidence and is of no probative value. Mr. Sangrey
did testify, however, that when he changed projects on the 20th the
coding for the work he was involved in doing changed from 0800
(operation and maintenance) to 5531 (construction of the dam). While
the reference to “the 20th” in the cited portion of Mr. Sangrey’s
deposition fails to specify either the month or the year, we have
imferred from the available evidence that the 20th in Mr. Sangrey’s
testimony refers to April 20, 1980 (note 44, supra).*®

Another argument advanced by appellant is that BIA made three
unsuccessful attempts to divert the river and that Volk had to step in
and perform or else the project could not proceed (AOB 35-36).
Although BIA did make three unsuccessful attempts to divert the
river, appellant has either overlooked or chosen to ignore the
chronology of these events. As previously noted the contractor
proposed diverting the entire river around the project on April 17,
1980, while the first failure of the temporary diversion dam
constructed by BIA forces did not occur until April 30, 1980, or almost
2 weeks after the contractor’s plan for diversion of the river was
submitted.

Still another argument made by appellant is that NTL personnel
Bob Thomson and Dave Hummel admitted that diversion was outside
the scope of the contract (ARB 29). In referring to diversion as outside
the scope of the contract, it appears that the project engineer and the
project manager only intended to say that it was nonspecification work
(i.e., there was no specification governing how the work was to be
performed) and that it involved work outside the scope of NTL's
inspection function. To the extent, however, that either or both of the
NTL personnel intended to express an opinion on the rights and
obligations of the parties under the contract, they would be
undertaking to exercise a prerogative reserved to the Board in the first
instance and ultimately to the courts.

One of the principal weaknesses in appellant’s case concerns the
question of why without an order, request, or instruction of any kind
from the contracting officer (or COR) it constructed the return channel
from the irrigation canal to the river and reconstructed the return
channel after the washout, if, as is its present position, BIA was
responsible for diverting the entire river around the project. In an

8 No showing has been made as to how much of the work in issue was covered by what is referred to as “‘a separate
internal budget” for the BIA irrigation forces; nor has it been shown that any funds for construction work by BIA
forces were available prior to Apr. 20, 1980 (i.e, 3 days after the contractor submitted its diversion plan of Apr. 17,
1980).
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apparent effort to avoid the problem posed by this question, appellant
asserts that all of the work involving the return channel (phases 1 and
2) was peformed on “orders” received from Mr. Elmer Sangrey.

At the hearing, Mr. Davis testified that he considered that
Mr. Sangrey had this authority because at the preconstruction
conference Mr. Sangrey had been introduced as a subordinate to
Mr. Don Boldt who were said to be in charge of diversion of the river
(Tr. 42-43). Not addressed by Mr. Davis in his testimony is the question
of why he should perceive Mr. Sangrey to have any authority in
contractual matters by reason of having been introduced as an
assistant to Mr. Boldt on irrigation matters when at the same
preconstruction conference he was specifically told that all contract
change orders had to be in writing and approved by the contracting
officer (note 9, supra).

In his deposition, Mr. Sangrey stated (i) that he had no authority in
contract administration; (ii) that he had never told the contractor that
he had any administration authority; and (iii) the contractor had never
asked him if he had any administration authority (Dep. of E. Sangrey
at 80-81). Mr. Davis acknowledged that no one had indicated to him
that Mr. Sangrey had any authority to modify the contract or to issue
change orders (Tr. 43-44). As to the “orders” allegedly received from
Mr. Sangrey, the Board notes that appellant has made no serious
effort to show either that Mr. Sangrey had any contractual authority
to bind the Government or that the actions he allegedly took were ever
ratified by anyone with contractual authority to do so. Absent such a
showing, there is no basis for a finding of constructive change even if it
were to be assumed arguendo that Mr. Sangrey had ordered the
contractor to perform the work involving the return channel as
alleged. BudRho Energy Systems, Inc., VABCA No. 2208 and other
cases cited in Part II B, supra.

Before making findings it would perhaps be advisable to briefly
summarize some of the evidence of record pertaining to the obligations
of the parties with respect to diversion. At tbe preconstruction
conference the only obligation recognized by tbe Government in this
matter was that the local irrigation people would be responsible for
doing whatever was necessary to divert the water required for
irrigation (AF Claim 1, Tab G at 3). By April 17, 1980, however, when
the contractor announced its plan to use the existing irrigation canal
to divert the entire flow of the river around the project, it was clear
that local BIA irrigation forces would construct a dike across the river
near the existing canal headworks to close off the river channel (Supp.
to GX-1 at 1). Altbough by May 7, 1980, BIA had constructed a
temporary water diversion structure sufficient to satisfy its irrigation
needs, it was recognized by BIA that the structure had been
constructed in such a way that it would require periodic maintenance.
It was at this time that the contractor proposed constructing a sheet
piling coffer dam which would serve the dual purpose of diverting
irrigation water and diverting the entire flow of the Milk River as
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required for construction of the diversion dam under the contract. The
sheet piling coffer dam was completed by the contractor on May 186,
1980 (AF Claim 1, Tab E at 2-3; note 17, supra).

Under the plan as presented to the project erigineer on April 17,
1980, the contractor would be responsihle for widening the canal as
necessary te carry maximum river flows as determined from BIA
irrigation records and would also be responsible for the construction of
the return channel some 900 feet plus or minus below the main
structure (Supp. to GX-1 at 1). Sometime between April 17 and
April 22, 1980, it appears that Mr. Sangrey and perhaps others in BIA
had decided to assume responsibility for the widening of the irrigation
canal. In any event, the widening of the main irrigation canal by BIA
forces commenced on April 22, 1980 (Supp. to GX-1 at 5) and was still
going forward on April 29, 1980 (SAF Claim 1, Tab 9). According to
the uncontradicted testimony of Mr. Davis, BIA forces under
Mr. Sangrey did all of the work required for widening of the main
irrigation canal (Tr. 29-31). While Mr. Sangrey did not know the
amount of soil removed in the course of widening the canal, he did
know it was a lot (Dep. of E. Sangrey at 27-28). Mr. Sangrey also
testified that his bosses were aware that the widening of the canal
work by BIA forces was proceeding and that nobody told him that he
should not be doing the work (Dep. of E. Sangrey at 28-29).

Mr. Sangrey’s testimony is corroborated by an entry in the NTL
project diary for April 29, 1980, in which it is noted that Billings Area
Office personnel (among whom was Mr. Boyd Johnson (COR)) visited
the project and that they “looked at work being done by BIA forces at
mouth of existing canal and at contractor’s diversion ditch” (SAF
Claim 1, Tab 9).

Based upon the evidence recited above, the Board finds (i) that the
sheet piling coffer dam completed by the contractor on May 16, 1980,
was sufficient for diverting the entire flow of the Milk River around
the project and for such work the contractor was reimbursed in
acordance with the terms of Modification No. 1; (ii) that all of the
work involved in widening of the irrigation canal sufficiently to handle
the entire river flow was performed by BIA forces under the direction
of Mr. Sangrey; (iii) that the widening work was commenced on
April 22, 1980; and completed sometime between April 29 and May 16,
1980; (iv) that the work involving the widenimg of the canal was either
authorized by BIA personnel having contractual authority to do so or
was ratified by personnel having such authority; (v) that except for
emergency assistance rendered to the contractor hy BIA immediately
prior to the washout on May 16, 1980, all of the work imvolved in the
construction of the return channel and in the modification and repair
of the return channel following the washout was performed by the
contractor.
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4. Decision

A. Phase 1 of Claim 1 - $53,019.32

For this aspect of the claim (construction of a return channel from
the irrigation canal to the river during the period from April 23 to
May 5, 1980), appellant is seeking the sum of $53,019.32 and an
indeterminate portion of the 40-day time extension requested for all
three phases of Claim 1 (AX-A; Tr. 27-28).

[3] In the Discussion section, supra, the Board has addressed in
considerable detail the many arguments marshalled by appellant in
support of its position that, properly construed, GC-21 either required
the Government to divert virtually the entire Milk River around the
project or is ambiguous. We have rejected appellant’s argument that
any ambiguity in a contract must be construed against the author of
the instrument and instead have found that in the circumstances
present here the rule of construction to be invoked is the construction
the parties themselves have placed upon the contract before any
controversy arose.

We return again to some of the arguments advanced by appellant
only for the purpose of highlighting the difference between the stance
assumed by appellant throughout the performance of phases 1 and 2
work and the position taken by appellant in its Claim 1 presentation.
Among the arguments put forward by appellant in support of its
position are the following: (i) the provisions of GC-21 either required
the Government to do the diversion work in issue or are ambiguous;
(ii) BIA applied for a 404 permit and represented to the Corp of
Engineers that the entire flow of the river would be diverted around
the project;*® (iii) that there was no bid item for diversion; (iv) that the
contract contains no definition of irrigation water; and (v) that the
contract lacks any specifications directing the contractor to perform
the work (AOB 35-36; ARB 28-29).

All of the above listed arguments founder upon the fact (i) that at
the preconstruction conference the contractor acquiesced in the
Government’s position with respect to responsibility for diversion
including its position that water in excess of BIA’s irrigation
requirements would be diverted and controlled by the contractor as
necessary for its construction operations and (ii) that on April 17,
1980, the appellant’s vice president (Mr. Davis) advised the project
engineer that the contractor planned to divert the entire Milk River
around the project using the existing irrigation canal.

At the time Mr. Davis submitted the contractor’s diversion plan on
April 17, 1980, he not only knew the provisions of GC-21, he also knew
that BIA had applied for and obtained a 404 permit as to which he was
chargeable with knowledge of its contents, since a copy of the permit
had been furnished to him at the preconstruction conference some 9
days before. In addition, on April 17, 1980, Mr. Davis knew that the

 There is no evidence that BIA made such a representation. One of the two alternatives authorized by the permit
would not involve diverting the river around the project (text accompanying note 7, supra).
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contract did not contain (i) a‘bid item for diversion, (ii) a definition of
irrigation water, or (iii) a specification directing the contractor to
perform the work.

Based upon the portions of the record cited or quoted from in
Part V A of this opinion, the Board finds that at all times prior to the
completion of the diversion work, appellant manifested by its actions
that the diversion of the Milk River around the project using the
existing irrigation canal, together with the construction of a return
channel some 900 feet below the project, was work for which the
contractor was responsible. So finding, the Board further finds that
prior to a dispute arising both parties construed the contract in the
same manner and that under the rule enunciated in Edward R.
Marden Corp. and in earlier cases (see Part 11 A, supra) appellant is
not entitled to recover for the work involved in constructing the return
channel from the irrigation canal to the river.

For the reasons stated and on the basis of the authorities cited,
phase 1 of Claim 1 is denied except for the sum of $1,600 allowed by
the contracting officer.%

B. Phase 2 of Claim 1 - $95,708.84

[4] For phase 2 work (modification and repair of the return channel
during the period from May 16 to May 23, 1980), appellant is claiming
the sum of $95,708.84 and an indeterminate portion of the 40-day time
extension requested for all three phases of Claim 1 (AX-A; Tr. 27-28).

In the Discussion section, supra, we referred to and commented upon
the testimony of the project engineer with respect to the phase 2
portion of Claim 1. We find that testimony is dispositive of the
question involved in this aspect of Claim 1. To recapitulate, it was
Mr. Thomson’s testimony (i) that all costs involved in phase 2 were for
repair of the return channel and that all of such costs®! would have
been unnecessary if the return channel had been eonstructed properly
the first time and (ii) that prior to putting the water in the return
channel, the contractor had been told that it would not work but that
Mr. Davis had said that he thought the return channel would remain
stable. This testimony is supported by contemporaneous entries in the
NTL project diaries. No rebuttal testimony was offered by appellant.

Based upon the corroborated testimony of the project engineer,
phase 2 of Claim 1 (including the money claim and the request for
time extension) is denied.

% While the contracting officer also granted the contractor a 17-day time extension, there is no evidence showing
that the assistance rendered to BIA in the construction of the temporary diversion structure delayed overall contract
performance, as the contracting officer appoars to have recognized (note 33, supra). In the absence of such evidence,
the contractor is not entitled to a time extension and the Board so finds (note 28, supra).

1 The $95,70