
UNITED STATES DEPARTMENT OF THE INTERIOR

WASHINGTON, D.C. 20240

Secretary of the Interior .Cecil D.

Office of Hearings and Appeals . .David B. Graham, Director

Office of the Solicitor. .leo Krulitz, Solicitor

DECISIONS

OF THE

UNITED STATES

DEPARTMENT OF THE INTERIOR

Andrus

EDITED BY

VERA E. BURGIN

BETTY H. PERRY

VOLUME 84
JANUARY-DECEMBER 1977

U.S. GOVERNMENT PRINTING OFFICE, WASHINGTON: 1978



PREFACE

This volume of Decisions of the Department of the Interior
covers the period from January 1, 1977 to December 31, 1977. It
includes the most important administrative decisions and legal
opinions that were rendered by officials of the Department during
the period.

The Honorable. Cecil D. Andrus, served as Secretary of the
Interior during the period covered by this volume; Mr. James A.
Joseph, served as Under Secretary; Ms. Joan Davenport, Messrs.
Robert Herbst, Guy Martin, Larry Meierotto, Forrest Girard
served as Assistant Secretaries of the Interior; Mr. Leo Krulitz,
served as Solicitor. Messrs. James R. Richards and David B.
Graham served as Director, Office of Hearings and Appeals.

This volume will be cited within the Department of the Interior
as "84 I. D."

Secretary of the Interior.
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ERRATA: j

Page 3-Footnote 4, line 3, correct date of Act to read Aug. 15, 1894.
Page 30-Footnote 106, line 2, correct 43 U.S.C. § 671 to § 617.
Page 36-Footnote 124, line 7, correct date of Act to read, Feb. 13, 1891.
Page 46-Footnote 164, line 1, correct date of Act to read, Feb. 8, 1887.
Page 49-Left col., par. 4, line 2, correct Act to read 1894. Footnote 176,

line 6, correct vol. to read 229 U.S. 498.
Page 84-Right col., line 7, correct legal cite to read Quechan Tribe v. Rowe.
Page 85-Left col., line 13 correct citation edition date to read 1918.
Page 94-Left col., par. 1, line 19 legal citation of Iverson, edition date

should read 1975.
Page 126-Right col., line 7, correct edition date for Reliable to (1971).
Page 145-Left col., par. 2, line 3, correct date of Materials Act to July 31,

1947.
Page 174-Left col., line 12, correct spelling Commission.
Page 190-Left col., line 17, correct citation to read DuPuy v. Dupuy.
Page 204-Right col., par. 2, line 4 from bottom of page, Regulation should

read 30 CFR 100.5.
Page 210-Left col., par. 1, line 5 correct phrase to read, filed an: Answer to

SOCCO's.
Page 233-Left col., line 24 legal citation should read 537 F.2d 780.
Page 248-Left col., par. 2, line 26, correct 43 U.S.C. to CFR.
Page 305-Left col., line 7, correct legal citation 'title to Iversen.
Page 450-Left col., line 3 correct to read § 261 (sodium).
Page 453-Left col., lines 11 & 12 legal citation title misspelled, should read

United States v. Winegar.
Page 463-Footnote 2, correct citation to read, Zeigler Coal Co., 7 IBMA

280, 84 I.D. 127, 1977-1978 OSHD par. 21,676.
Page 555-Footnote 91, line 5, correct Act to read 90 Stat. 2641.
Page 914-Right col., par. 4, line 10, legal citation should read (48 Stat. 244).
Page 938-Left col., par. 2, line 19, correct citation IBCA No. to 699-2-68.
Page 980-Footnote 19, line 9 Citation should read Grunley-Walsh Construc-

tion, Co., Inc. Delete v. United States.
Page 1024-Left col., bottom of page, line 3, legal citation should read 214

Ct. Cl. 607 (July 8, 1977), 558 F.2d 985.
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CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW
OF DEPARTMENTAL DECISIONS PUBLISHED

IN INTERIOR DECISIONS

The table below sets out in alphabetical order, arranged accord-
ing to the last name of the first party named in the Department's
decision, all the departmental decisions published in the Interior
Decisions, beginning with volume 61, judicial review of which was
sought by one of the parties concerned. The name of the action is
listed as it appears on the court docket in each court. Where the
decision of the court has been published, the citation is given, if
not, the docket number and date of final action taken by the court
is set out. If the court issued an opinion in a nonreported case, that
fact is indicated; otherwise no opinion was written. Unless other-
wise indicated, all suits were commenced in the United States Dis-
trict Court for the District of Columbia and, if appealed, were ap-
pealed to the United States Court of Appeals for the District of
Columbia Circuit. Finally, if judicial review resulted in a further
departmental decision, the departmental decision is cited. Actions
shown are those taken prior to the end of the year covered by this
volume.

Adler Construction Co., 67 I.D. 21 (1960) (Reconsideration)

Adler Construction Co. v. U.S., Cong. 10-60. Dismissed, 423 F. 2d 1362
(1970) ; rehearing denied, July 15, 1970; cert. denied, 400 U.S. 993 (1970);
rehearing denied, 401 U.S. 949 (1971).

Adler Construction Co. v. U.S., Cong. 5-70. Trial Commr's. report ac-
cepting & approving the stipulated agreement filed Sept. 11, 1972.

Administrative Appeal of Ruth Pinto Lewis v. Superintendent of
the Eastern Navajo Agency, 4 IBIA 147; 82 I.D. 521 (1975)

Ruth Pinto Lewis, Individually & as the Administratrix of the Estate of
Ignacio Pinto v. Thomas S. Kleppe, Secretary of the Interior, & U.S., Civil
No. CIV-76-223 M, D. N.M. Judgment for plaintiff, July 21, 1977; no
appeal.

Estate of John J. Akers, 1 IBIA 81; 77 I.D. 268 (1970)

Dolly Cusker Akers v. The Dept. of the Interior, Civil No. 907, D. Mont.
Judgment for defendant, Sept. 17, 1971; order staying execution of judg-
ment for 30 days issued Oct. 15, 1971; appeal dismissed for lack of prose-
cution, May 3, 1972; appeal reinstated, June 29, 1972; aff'd., 499 F. 2d 44
(9th Cir. 1974).

XXIII



SUITS FOR JUDICIAL REVIEW

State of Alaska, Andrew Kalerak, Jr., 73 I.D. 1 (1966)
Andrew J. Kalerak, Jr., et al. v. Stewart L. Udall, Civil No. A-35-66,

D. Alas. Judgment for plaintiff, Oct. 20, 1966; rev'd, 396 F. 2d 746 (9th
Cir. 1968) ; cert. den., 393 U.S. 1118 (1969).

Allied Contractors, Inc., 68 I.D. 145 (1961)
Allied Contractors, Inc. v. U.S., Ct. Cl. No. 163-64. Stipulation of settle-

ment filed March 3, 1967; compromised.

American Coal Co., 84 I.D. 394 (1977)
American Coal Co. v. Department of the Interior, No. 77-1604, United

States Ct. of Appeals, 10th Cir. Dismissed on motion of Petitioner, Nov. 23,
1977.

Armco Steel Corp., 84 I.D. 454 (1977)
United Mine Workers of America v. Cecil D. Andrus, No. 77-1839,

United States Ct. of Appeals, D.C. Cir. Suit pending.

Leslie N. Baker, et al., A-28454 (Oct. 26, 1960). On reconsidera-
tion Autrice C. Copeland, 69 I.D. 1 (1962)

Autrice Copeland Freeman v. Stewart L. Udall, Civil No. 1578, D. Ariz.
Judgment for defendant, Sept. 3, 1963 (opinion); aff'd., 336 F. 2d 706
(9th Cir. 1964) ; no petition.

Phil Baker, 84 I.D. 877 (1977)

Phil Baker v. Department of the Interior, No. 77-1973, United States
Ct. of Appeals, D.C. Cir. Suit pending.

Max Barash, The Texas Co., 63 I.D. 51 (1956)
Max Barash v. Douglas McKay, Civil No. 939-56. Judgment for de-

fendant, June 13, 1957; rev'd. & remanded, 256 F. 2d 714 (1958); judg-
ment for plaintiff, Dec. 18, 1958. Supplemental decision, 66 I.D. 11 (1959);
no petition.

Barnard-Curtiss Co., 64 I.D. 312 (1957) 65 I.D. 49 (1958)
Barnard-Curtiss Co. v. U.S., Ct. Cl. No. 491-59. Judgment for plaintiff,

301 F. 2d 909 (1962).

Eugenia Bate, 69 I.D. 230 (1962)'
Katherine S. Foster & Brook H. Duncan, II v. Stewart L. Udall, Civil

No. 5258, D. N.M. Judgment for defendant, Jan. 8, 1964; rev'd., 335 F. 2d
828 (10th Cir. 1964); no petition.

Robert L. Beery, et al., 25 IBLA 287; 83 I.D. 249 (1976)
J. A. Steele, et al. v. Thomas S. Kleppe in his capacity as Secretary of

the Interior, & U.S., Civil No. C76-1840, N.D. Cal. Suit Pending.

Sam Bergesen, 62 I.D. 295 (1955)
Reconsideration denied, IBCA-11 (Dec. 19, 1955)

Sam Bergesen v. U.S., Civil No. 2044, D. Wash. Complaint dismissed
March 11, 1958; no appeal.

XXIV



SUITS FOR JUDICIAL REVIEW xxv

Bishop Coal Company, 82 I.D. 553 (1975)
William Bennett, Paul F. Goad & United Mine Workers v. Thomas S.

Klepp Secretary of the Interior, No. 75-2158, United States Ct. of
Appeals, D.C. Cir. Suit pending.

BLM-A-045569, 70 I.D. 231 (1963)
New York State Natural Gas Corp. v. Stewart L. Udall, Civil No.

2109-63.

Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil No.
2109-63. Judgment for defendant, Sept. 20, 1965; Per curiam decision,
aff'd., Apr. 28, 1966; no petition.

Melvin A. Brown, 69 I.D. 131 (1962)
Melvin A. Brown v. Stewart L. Udall, Civil No. 3352-62. Judgment for

defendant, Sept. 17, 1963; rev'd., 335 F. 2d 706 (1964); no petition.

R. C. Buch, 75 I.D. 140 (1968)
R. C. Buch v. Stewart L. Udall, Civil No. 68-1358-PH, C.D. Cal. Judg-

ment for plaintiff, 298 F. Supp. 381 (1969) ; rev'd, 449 F. 2d 600 (9th Cir.
1971) ; judgment for defendant, Mar. 10, 1972.

The California Co., 66 I.D. 54 (1959)-
The California Co. v. Stewart L. Udall, Civil No. 980-59. Judgment for

defendant, 187 F. Supp. 445 (1960); aff'd., 296 F. 2d 384 (1961).

In the Matter of Cameron Parish, Louisiana, Cameron Parish
Police Jury & Cameron Parish School Board, June 3, 1968 ap-
pealed by Secretary July 5, 1968, 75 I.D. 289 (1968)

Cameron Parish Police Jury v. Stewart L. Udall, et al., Civil No. 14-206,
W.D. La. Judgment for plaintiff, 302 F. Supp. 689 (1969); order vacating
prior order issued Nov. 5, 1969.

Canterbury Coal Co., 83 I.D. 325 (1976)
Canterbury Coal Co. v. Thomas S. Kleppe, No. 76-2323. United States

Ct. of Appeals, 3d Cir. Aff'd, per curiam, June 15, 1977.

Carbon Fuel Co., 83 I.D. 39 (1976)
United Mine Workers of America v. Thomas S. Kleppe, No. 76-1208,

United States Ct. of Appeals, D.C. Cir. Suit pending.

Carson Construction Co., 62 I.D. 422 (1955)
Carson Construction Co. v. U.S., Ct. Cl. No. 487-59. Judgment for plain-

tiff, Dec. 14, 1961; no appeal.

Chargeability of Acreage Embraced in Oil and Gas Lease Offers,
71 I.D. 337 (1964), Shell Oil Co., A-30575 (Oct. 31, 1966)

Shell Oil Co. v. Udall, Civil No. 216-67. Stipulation of dismissal filed
Aug. 19, 1968.



SUITS FOR: JUDICIAL REVIEW

Chemi-Cote Perlite Corp. v. Arthur C. W. Bowen, 72 I.D. 403
(1965)

Bowen v. Chemi-Cote Perlite, No. 2 CA-Civ. 248, Ariz. Ct. App. Decision
against the Dept. by the lower court aff'd., 423 P. 2d 104 (1967); rev'd.,
432 P. 2d 485 (1967).

Stephen H. Clarkson, 72 I.D. 138 (1965)
Stephen H. Clarkson v. U.S., Cong. Ref. 5-68 Trial Commr's. report

adverse to U.S. issued Dec. 16, 1970; Chief Commr's. report concurring
with the Trial Commr's. report issued Apr. 13, 1971. 85 Stat. 331, Aug. 11,
1971, enacted accepting the Chief Commr's. report.

Appeal of COAC, Inc., 81 I.D. 700 (1974)

COAC, Inc. v. U.S., Ct. Cl. No. 395-75. Suit pending.

Mrs. Hannah Cohen, 70 I.D. 188 (1963)

Hannah and Abram Cohen v. U.S., Civil No. 3158, D. R. I. Compromised.

Barney R. Colson, 70 I.D. 409 (1963)

Barney R. Colson, et al. v. Stewart L. Udall, Civil No. 6-26-Civ.-Oc.
M.D. Fla. Dismissed with prejudice, 278 F. Supp. 826 (1968) ; af'd., 428
F. 2d 1046 (5th Cir. 1970); cert. denied, 401 U.S. 911 (1971).

Columbian Carbon Co., Merwin E. Liss, 63 I.D. 166 (1956)

Merwin E. Liss v. Fred A. Seaton, Civil No. 3233-56. Judgment for de-
fendant, Jan. 9, 1958; appeal dismissed for want of prosecution, Sept. 18,
1958, D.C. Cir. No. 14,647.

Appeal by the Confederated Salish & Kootenai Tribes of the Flat-
head Reservation, in the Matter of the Enrollment of Mrs.
Elverna Y. Clairmont Baciarelli, 77 I.D. 116 (1970)

Elverna Yevonne Clairnont Baciarelli v. Rogers C. B. Morton, Civil No.
C-70-2200-SC, D. Cal. Judgment for defendant, Aug. 27, 1971; aff'd., 481
F. 2d 610 (9th Cir. 1973) ; no petition.

Appeal of Continental Oil Co., 68 I.D. 337 (1961)

Continental Oil Co. v. Stewart L. Udall, et al., Civil No. 366-62. Judg-
ment for defendant, Apr. 29, 1966; aff'd., Feb. 10, 1967; cert. den., 389
U.S. 839 (1967).

Estate of Hubert Franklin Cook, 5 IBIA 42; 83 I.D. 75 (1976)

Leroy V. & Roy H. Johnson, Marlene Johnson Exendine & Ruth Johnson
Jones v. Thomas S. Kleppe, Secretary of the Interior, Civil No. CIV-76-
0362-E, W.D. Okla. Suit pending.

Autrice C. Copeland,
See Leslie N. Baker et al.
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E. L. Cord, Donald E. Wheeler, Edward D. Neuhoff, 80 I.D. 301
(1973)

Edward D. Neuhoff & E. L. Cord v. Rogers C. B. Morton, Secretary
of the Interior, Civil No. R-2921, D. Nev. Dismissed, Sept. 12, 1975
(opinion); appeal docketed, Nov. 14, 1975.

Appeal of Cosmo Construction Co., 73 I.D. 229 (1966)
Cosmo Construction Co., et al. v. U.S., Ct. Cl. 119-68. Ct. opinion setting

case for trial on the merits issued Mar. 19, 1971.

Cowin & Co. Inc., 83 I.D. 409 (1976)
United Mine Workers of America v. Thomas S. Kleppe, No. 76-1980,

United States Ct. of Appeals, D.C. Cir. Suit pending.

Estate of Jonah Crosby (Deceased Wisconsin Winnebago Un-
allotted), 81 I.D. 279 (1974)

Robert Price v. Rogers C. B. Morton, Individually & in his official ca-
pacity as Secretary of the Interior & his successors in office, et al., Civil
No. 74-0-189, D. Neb. Remanded to the Secretary for further administra-
tive action, Dec. 16, 1975.

John C. deArmas, Jr., P. A. McKenna, 63 I.D. 82 (1956)
Patrick A. McKenna v. Clarence A. Davis, Civil No. 2125-56. Judgment

for defendant, June 20, 1957; aff'd., 259 F.2d 780 (1958); cert. denied,
358 U.S. 835 (1958).

The Dredge Corp., 64 I.D. 368 (1957) ;65 I.D. 336 (1958)
The Dredge Corp. v. J. Russell Penny, Civil No. 475, D. Nev. Judgment

for defendant, Sept. 9, 1964; aff'd., 362 F. 2d 889 (9th Cir. 1966); no
petition. See also, Dredge Co. v. Husite Co., 369 P. 2d 676 (1962); cert.
den., 371 U.S. 821 (1962).

Eastern Associated Coal Corp., 82 I.D. 22 (1975)
International Union of United Mine Workers of America v. Rogers C. B.

Morton, Secretary of the Interior, No. 75-1107, United States Ct. of
Appeals D.C. Cir. Dismissed by stipulation, Oct. 29, 1975.

Eastern Associated Coal Corp., 82 I.D. 311 (1975)
United Mine Workers of America v. Interior Board of Mine Operations

Appeals, No. 75-1727, United States Ct. of Appeals, D.C. Cir. Petition for
Review withdrawn, July 28, 1975.

Eastern Associated Coal Corp., 82 I.D. 506 (1975), Reconsidera-
tion, 83 I.D. 425 (1976), Aff'd. en banc, 83 I.D. 695 (1976), 7
IBMA 152 (1976)

United Mine Workers of America v. Cecil D. Andrus, No. 77-1090,
United States Ct. of Appeals, D.C. Cir. Voluntary dismissal, Apr. 4, 1977.
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Appeal of Eklutn, Inc., 1 ANCAB 165; 83 I.D. 500 (1976)
State of Alaska v. Alaska Native Claims Appeal Board, et al., Civil No.

A76-236, D. Alas. Suit pending.

David H. Evans V. Ralph C. Little, A-31044 (April 10, 1970), 1
IBLA 269; 78 I.D. 47 (1971)

David H. Evans v. Rogers C. B. Morton, Civil No. 1-71-41, D. Idaho.
Order granting motion of Ralph C. Little for leave to intervene as a party
defendant issued June 5, 1972. Judgment for defendants, July 27, 1973;
aff'd., Mar. 12, 1975; no petition.

John J. Farrelly, et al., 62 I.D. 1 (1955)

John J. Farrelly & The Fifty-One Oil Co. v. Douglas McKay, Civil No.
3037-55. Judgment for plaintiff, Oct. 11, 1955, no appeal.

T. Jack Foster, 75 I.D. 81 (1968)
Gladys H. Foster, Executrix of the estate of T. Jack Foster v. Stewart L.

Udall, Boyd L. Rasmussen, Civil No. 7611, D. N.M. Judgment for plaintiff,
June 2, 1969; no appeal.

Franco Western Oil Co., et al., 65 I.D. 316, 427 (1958)
Raymond J. Hansen v. Fred A. Seaton, Civil No. 2810-59. Judgment for

plaintiff, Aug. 2, 1960 (opinion); no appeal.
See Safarik v. Udall, 304 F. 2d 944 (1962); cert. denied, 371 U.S. 901

(1962).

Gabbs Exploration Co., 67 I.D. 160 (1960)
Gabbs Exploration Co. v. Stewart L. Udall, Civil No. 219-61. Judgment

for defendant, Dec. 1, 1961; aff'd., 315 F. 2d 37 (1963); cert. den., 375
U.S. 822 (1963).

Estate of Temens (Timens) Vivian Gardafee, 5 IBIA 113; 83 I.D.
216 (1976)

Confederated Tribes & Bands of the Yakima Indian Nation v. Thomas
S. Kleppe, Secretary of the Interior, & Erwin Ray, Civil No. C-76-200,
E.D. Wash. Suit pending.

Stanley Garthofner, Duvall Bros., 67 I.D. 4 (1960)
Stanley Garthofner v. Stewart L. Udall, Civil No. 4191-60. Judgment

for plaintiff, Nov. 27, 1961; no appeal.

Estate of Gei-kaun-mah (Bert), 82 I.D. 408 (1975)

Juanita Geikaunmah Mammedaty & Imogene Geikaunmah Carter v.
Rogers C. B. Morton, Secretary of the Interior, Civil No. CIV 75-1010-E,
W.D. Okla. Judgment for defendant, 412 F. Supp. 283 (1973); no appeal.

General Excavating Co., 67 I.D. 344 (1960)
General Excavating Co. v. U.S., Ct. Cl. No. 170-62. Dismissed with

prejudice Dec. 16, 1963.
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Nelson A. Gerttula, 64 I.D. 225 (1957)
Nelson A. Gerttula v. Stewart L. Udall, Civil No. 685-60. Judgment for

defendant, June 20, 1961; motion for rehearing denied, Aug. 3, 1961;
aff'd., 309 F. 2d 653 (1962); no petition.

Charles B. Gonsales, et al. Western Oil Fields, Inc., et al., 69 I.D.
236 (1962)

Pan American Petroleum Corp. & Charles B. Gonsales v. Stewart L.
Udall, Civil No. 5246, D. N.M. Judgment for defendant, June 4, 1964;
aff'd., 352 F. 2d 32 (10th Cir. 1965); no petition.

James C. Goodwin, 80 I.D. 7 (1973)
James C. Goodwin v. Dale R. Andrus, State Dir., Bureau of Land Man-

agement, Burton W. Silcock, Dir., Bureau of Land Management, & Rogers
C. B. Morton, Secretary of the Interior, Civil No. C-5105, D. Colo. Dis-
missed, Nov. 29, 1975 (opinion), appeal dismissed, Mar. 9, 1976.

Gulf Oil Corp., 69 I.D. 30 (1962)
Southwestern Petroleum Corp. v. Stewart L. Udall, Civil No. 2209-62.

Judgment for defendant, Oct. 19, 1962; aff'd., 325 F. 2d 633 (1963); no
petition.

Guthrie Electrical Construction, 62 I.D. 280 (1955), IBCA-22
(Supp.) (Mar. 30, 1956)

Guthrie Electrical Construction Co. v. U.S., Ct. Cl. No. 129-58. Stipula-
tion of settlement filed Sept. 11, 1958. Compromised offer accepted and
case closed Oct. 10, 1958.

L. H. Hagood, et al., 65 I.D. 405 (1958)
Edwin Still, et al. v. U.S., Civil No. 7897, D. Colo. Compromise accepted.

Raymond J. Hansen, et al., 67I.D. 362 (1960)
Raymond J. Hansen, et al. v. Stewart L. Udall, Civil No. 3902-60. Judg-

ment for defendant, June 23, 1961; aff'd., 304 F. 2d 944 (1962); cert. den.,
371 U.S. 901 (1962).

Robert Schulein v. Stewart L. Udall, Civil No. 4131-60. Judgment for
defendant, June 23, 1961; aff'd., 304 F. 2d 944 (1962); no petition.

Billy K. Hatfield, et al. V. Southern Ohio Coal Co., 82 I.D. 289
(1975)

District 6 United Mine Workers of America, et al. v. U.S. Dept. of
Interior Board of Mine Operations Appeals, No. 75-1704, U.S. Court of
Appeals, D.C. Cir. Board's decision aff'd., 562 F. 2d 1260 (1977).

Estate of Hiemstennie (Maggie) Whiz Abbott, 80 I.D. 617 (1973),
Reconsideration denied, 4 IBIA 79, 82 I.D. 169 (1975)

Doris Whiz Burkybile v. Alvis Smith, Sr., as Guardian Ad Litem for
Zelma, Vernon, Kenneth, Mona & Joseph Smith, Minors, et al., Civil No.
C-75-190, E.D. Wash. Judgment for defendant, Jan. 21, 1977; no appeal.
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Jesse Higgins, Paul Gower & William Gipson v. Old Ben Coal
Corp., 81 I.D. 423 (1974)

Jesse Higgins, et al. v. Cecil D. Andrus, No. 77-1363, United States
Ct. of Appeals, D.C. Cir. Dismissed for lack of jurisdiction, June 20, 1977.

Kenneth Holt, an individual, etc., 68 I.D. 148 (1961)

Kenneth Holt, etc. v. U.S., Ct. Cl. No. 162-62. Stipulated judgment,
July 2, 1965.

Hope Natural Gas Co., 70 I.D. 228 (1963)

Hope Natural Gas Co. v. Stewart L. Udall, Civil No. 2132-63.

Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil No.
2109-63. Judgment for defendant. Sept. 20, 1965; Per curiam decision,
aff'd., Apr. 28, 1966; no petition.

Boyd L. Hulse v. William H. Griggs, 67 I.D. 212 (1960)

William H. Griggs v. Michael T. Solan, Civil No. 3741, D. Idaho. Stipu-
lation for dismissal filed May 15, 1962.

Idaho Desert Land Entries-Indian Hill Group, 72 I.D. 156
(1965), U.S. V. Ollie Mae Shearman, et al.-Idaho Desert Land
Entries-Indian Hill Group, 73 I.D. 386 (1966)

Wallace Reed, et al. v. Dept. of the Interior, et al., Civil No. 1-65-86,
D. Idaho. Order denying preliminary injunction, Sept. 3, 1965; dismissed,
Nov. 10, 1965; amended complaint filed, Sept. 11, 1967.

U.S. v. Raymond T. Michener, et al., Civil No. 1-65-93, D. Idaho. Dis-
missed without prejudice, June 6, 1966.

U.S. v. Hood Corp., et al., Civil No. 1-67-97, S.D. Idaho.

Civil Nos. 1-65-86 & 1-67-97 consolidated. Judgment adverse to U.S.,
July 10, 1970; reversed, 480 F. 2d 634 (9th Cir. 1973) ; cert. denied, 414
U.S. 1064 (1973). Dismissed with prejudice subject to the terms of the
Stipulation, Aug. 30, 1976.

Appeal of Inter* Helo, Inc., IBCA-713-5-68 (Dec. 30, 1969), 82
I.D. 591 (1975)

John Billmeyer, etc. v. U.S., Ct. Cl. No. 54-74. Remanded with instruc-
tions to admit evidence, May 30, 1975.

Interpretation of the Submerged Lands Act, 71 I.D. 20 (1964)

Floyd A. Wallis v. Stewart L. Udall, Civil No. 3089-63. Dismissed with
prejudice, Mar. 27, 1968.

C. J. Iverson, 82 I.D. 386 (1975)

C. J. Iverson v. Kent Frizzell, Acting Secretary of the Interior &
Dorothy D. Rupe, Civil No. 75-106-Blg, D. Mont. Stipulation for dis-
missal with prejudice, Sept. 10, 1976.



SUITS FOR JUDICIAL REVIEW

J. A. Terteling & Sons, 64 I.D. 466 (1957)
J. A. Terteling & Sons, Inc. v. U.S., Ct. Cl. No.. 114-59. Judgment for

defendant, 390 F. 2d 926 (1968); remaining aspects compromised.

J. D. Armstrong Co., 63 I.D. 289 (1956)
J. D. Armstrong, Inc. v. U.S., Ct. Cl. No. 490-56. Plaintiff's motion to

dismiss petition allowed, June 26, 1959.

M. G. Johnson, 78 I.D. 107 (1971), U.S. v. Menzel G. Johnson,
16IBLA234 (1974)

Menzel G. Johnson v. Rogers C. B. Morton, Secretary of the Interior,
et al., Civil No. CN-LV-74-158, RDF, D. Nev. Judgment for defendant,
Oct. 18, 1977; appeal filed Dec. 5, 1977.

Estate of San Pierre Kilkakhan (Sam E. Hill), 1 IBIA 299; 79
I.D. 583 (1972), 4 IBIA 242 (1975), 5 IBIA 12 (1976)

Christine Sam & Nancy Judge v. Thomas S. Kleppe, Secretary of the
Interior, Civil No. C-76-14, E.D. Wash. Dismissed with prejudice.

Anquita L. Kluenter, et al., A-30483, Nov. 18, 1965

See Bobby Lee Moore, et al.

Leo J. Kottas, Earl Lutzenhiser, 73 I.D. 123 (1966)
Earl M. Lutzenhiser and Leo J. Kottas v. Stewart L. Udall, et al., Civil

No. 1371, D. Mont. Judgment for defendant, June 7, 1968; aff'd., 432 F. 2d
328 (9th Cir. 1970); no petition.

Max L. Krueger, Vaughan B. Connelly, 65 I.D. 185 (1958)
Max L. Krueger v. Fred A. Seaton, Civil No. 3106-58. Complaint dis-

missed by plaintiff, June 22, 1959.

W. Dalton La Rue, Sr., 69 I.D. 120 (1962)
'W. Dalton La Rue, Sr. v. Stewart L. Udall, Civil No. 2784-62. Judgment

for defendant, Mar. 6, 1963; aff'd., 324 F. 2d 428 (1963); cert. den., 376
U.S. 907 (1964).

L. B. Samf ord, Inc., 74 I.D. 86 (1967)
L. B. Samford, Inc. v. U.S., Ct. Cl. No. 393-67. Dismissed, 410 F 2d 782

(1969); no petition.

Charles Lewellen, 70 I.D. 475 (1963)
Bernard E. Darling v. Stewart L. Udall, Civil No. 474-64. Judgment for

defendant, Oct. 5, 1964; appeal voluntarily dismissed, Mar. 26, 1965.

Milton H. Lichtenwalner, et al., 69 I.D. 71 (1962)
Kenneth McGahan v. Stewart L. Udall, Civil No. A-21-63, D. Alas.

Dismissed on merits, Apr. 24, 1964; stipulated dismissal of appeal with
prejudice, Oct. 5, 1964.
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Merwin E. Liss, et al., 70 I.D. 231 (1963)
Hope Natural Gas Co. v. Stewart L. Udall, Civil No. 2132-63.
Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil No.

2109-63. Judgment for defendant, Sept. 20, 1965; per curiam dec., aff'd.,
Apr. 28, 1966; no petition.

Bess May Lutey, 76 I.D. 37 (1969)
Bess May Lutey, et al. v. Dept. of Agriculture, BLM, et al., Civil No.

1817, D. Mont. Judgment for defendant, Dec. 10, 1970; no appeal.

Elgin A. McKenna Executrix, Estate of Patrick A. McKenna,
74I.D. 133 (1967)

Mrs. Elgin A. McKenna as Executrix of the Estate of Patrick A. Mc-
Kenna, Deceased v. Udall, Civil No. 2001-67. Judgment for defendant
Feb. 14, 1968; aff'd., 418 F. 2d 1171 (1969) ; no petition.

Mrs. Elgin A. McKenna, Widow and Successor in Interest of Patrick A.
McKenna, Deceased v. Walter J. Hickel, Secretary of the Interior, et al.,
Civil No. 2401, D. Ky. Dismissed with prejudice, May 11, 1970.

A. G. MeKinnon, 62 I.D. 164 (1955)

A. G. McKinnon v. U.S., Civil No. 9433, D. Ore. Judgment for plaintiff
178 F. Supp. 913 (1959); rev'd., 289 F. 2d 908 (9th Cir. 1961).

Estate of Elizabeth C. Jensen McMaster, 5 IBIA 61; 83 I.D. 145
(1976)

Raymond C. McMaster v. U.S., Dept. of the Interior, Secretary of the
Interior & Bureau of Indian Affairs, Civil No. C76-129T, W.D. Wash. Suit
pending.

Wade McNeil, et al., 64 I.D. 423 (1957)
Wade McNeil v. Fred A. Seaton, Civil No. 648-58. Judgment for defend-

ant, June 5, 1959 (opinion); rev'd., 281 F. 2d 931 (1960); no petition.

Wade McNeil v. Albert K. Leonard, et al., Civil No. 2226, D. Mont. Dis-
missed, 199 F. Supp. 671 (1961) ; order, Apr. 16, 1962.

Wade McNeil v. Stewart L. Udall, Civil No. 678-62. Judgment for de-
fendant, Dec. 13, 1963 (opinion); aff'd., 340 F. 2d 801 (1964) ; cert. den.,
381 U.S. 904 (1965).

Marathon Oil Co., 81 I.D. 447 (1974), Atlantic Richfield Co., Mara-
thon Oil Co., 81 I.D. 457 (1974)

Marathon Oil Co. v. Rogers C. B. Morton, Secretary of the Interior,
et al., Civil No. C 74-179, D. Wyo.

Marathon Oil Co. v. Rogers C. B. Morton, Secretary of the Interior,
et al., Civil No. C 74-180, D. Wyo.

Atlantic Richfield Co. & Pasco, Inc. v. Rogers C. B. Morton, Secretary
of the Interior, et al., Civil No. C 74-181, D. Wyo. Actions consolidated;
judgment for plaintiff, 407 F. Supp. 1301 (1975); aff'd., 556 F. 2d 982
(10th Cir. 1977).
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Salvatore Megna, Guardian, Philip T. Garigan, 65 I.D. 33 (1958)
Salvatore Megna, Guardian etc. v. Fred A. Seaton, Civil No. 468-58.

Judgment for plaintiff, Nov. 16, 1959; motion for reconsideration denied,
Dec. 2, 1959; no appeal.

Philip T. Garigan v. Stewart L. Udall, Civil No. 1577 Tux., D. Ariz.
Preliminary injunction against defendant, July 27, 1966; supplemental
dec. rendered Sept. 7, 1966; judgment for plaintiff, May 16, 1967; no
appeal.

Meva Corp., 76 I.D. 205 (1969)
Meva Corp. v. U.S., Ct. Cl. No. 492-69. Judgment for plaintiff, 511 F. 2d

548 (1975).

Duncan Miller, Louise Cuccia, 66 I.D. 388 (1959)
Louise Cuccia and Shell Oil Corp. v. Stewart L. Udall, Civil No. 562-60.

Judgment for defendant, June 27, 1961; no appeal.

Duncan Miller, 70 I.D. 1 (1963)
Duncan Miller v. Stewart L. Udall, Civil No. 931-63. Dismissed for lack

of prosecution, Apr. 21, 1966; no appeal.

Duncan Miller, Samuel W. McIntosh, 71 I.D. 121 (1964)
Samuel W. McIntosh v. Stewart L. Udall, Civil No. 1522-64. Judgment

for defendant, June 29, 1965; no appeal.

Duncan Miller, A-29231 (Feb. 5, 1963)
See Lucille S. West, Duncan Miller, et al.

Duncan Miller, A-30546 (Aug. 10, 1966), A-30566 (Aug. 11,
1966), and 73 I.D. 211 (1966)

Duncan Miller v. Udall, Civil No. C-167-66, D. Utah. Dismissed with
prejudice, Apr. 17, 1967; no appeal.

Bobby Lee Moore, et al., 72 I.D. 505 (1965); Anquita L. Kluenter,
etal., A-30483 (Nov. 18, 1965)

Gary Carson Lewis, etc., et al. v. General Services Administration, et al.,
Civil No. 3253 S.D. Cal. Judgment for defendant, Apr. 12, 1965; aff'd., 377
F. 2d 499 (9th Cir. 1967); no petition.

Henry S. Morgan, et al., 65 I.D. 369 (1958)
Henry S. Morgan v. Stewart L. Udall, Civil No. 3248-59. Judgment for

defendant, Feb. 20, 1961 (opinion); aff'd., 306 F. 2d 799 (1962); cert.
den., 371 U.S. 941 (1962).

Morrison-Knudsen Co., Inc., 64 I.D. 185 (1957)
Morrison-Knudsen Co., Inc. v. U.S., Ct. Cl. No. 239-61. Remanded to

Trial Commr., 345 F. 2d 833 (1965); Conunr's. report adverse to U.S.
issued June 20, 1967; judgment for plaintiff, 397 F. 2d 826 (1968) ; part
remanded to the Board of Contract Appeals; stipulated dismissal on
Oct. 6, 1969; judgment for plaintiff, Feb. 17, 1970.



SUITS FOR JUDICIAL REVIEW

Glenn Munsey v. Smitty Baker Coal Co., Ralph Baker, Smitty
Baker, & P & P Coal Co., 84 I.D. 336 (1977)

Glenn Munsey v. Cecil D. Andrus, No. 77-1619, United States Ct. of
Appeals. D.C. Cir. Suit pending.

Navajo Tribe of Indians v. State of Utah, 80 I.D. 441 (1973)

Navajo Tribe of Indians v. Rogers C. B. Morton, Secretary of the
Interior, Joan B. Thompson, Martin Ritvo. & Frederick Fishman, members
of the Board of Land Appeals, Dept. of the Interior, Civil No. C-308-73,
D. Utah. Suit pending.

Richard L. Oelschlaeger, 67 I.D. 237 (1960)
Richard L. Oelschlaeger v. Stewart L. Udall, Civil No. 4181-60. Dis-

missed, Nov. 15, 1963; case reinstated, Feb. 19, 1964; remanded, Apr. 4,
1967; rev'd. & remanded with directions to enter judgment for appellant,
389 F. 2d 974 (1968); cert. den. 392 U.S. 909 (1968).

Oil and Gas Leasing on Lands Withdrawn by Executive Orders for
Indian Purposes in Alaska, 70 I.D. 166 (1963)

Mrs. Louise A. Pease v. Stewart L. Udall, Civil No. 760-63, D. Alas.
Withdrawn, Apr. 18, 1963.

Superior Oil Co. v. Robert L. Bennett, Civil No. A-17-63, D. Alas. Dis-
missed, Apr. 23, 1963.

Native Village of Tyonek v. Robert L. Bennett, Civil No. A-15-63, D.
Alas. Dismissed, Oct. 11, 1963.

Mrs. Louise A. Pease v. Stewart L. Udall, Civil No. A-20-63, D. Alas.
Dismissed, Oct. 29, 1963 (oral opinion); aff'd., 332 F. 2d 62 (9th Cir.
1964) ; no petition.

George L. Gucker v. Stewart L. Udall, Civil No. A-39-63, D. Alas. Dis-
missed without prejudice, Mar. 2, 1964; no appeal.

Oil Resources, Inc., 28 IBLA 394; 84 I.D. 91 (1977)

Oil Resources, Inc. v. Cecil D. Andrews, Secretary of the Interior, Civil
No. C-77-0147, D. Utah. Suit pending.

Old Ben Coal Corp., 81 I.D. 428, 436, 440 (1974)
Old Ben Coal Corp. v. Interior Board of Mine Operations Appeals, et al.,

Nos. 74-1654, 74-1655, 74-1656, United States Court of Appeals for the
7th Cir. Board's decision aff'd., June 13, 1975; reconsideration denied,
June 27, 1975.

Old Ben Coal Co., 82 I.D. 355 (1975)
United Mine Workers of America v. U.S. Interior Board of Mine Opera-

tions Appeals, No. 75-1852, United States Court of Appeals, D.C. Circuit.
Vacated & remanded with instructions to dismiss as moot, June 10, 1977.

Old Ben Coal Co., 84 I.D. 459 (1977)

United Mine Workers of America v. Cecil D. Andrus, No. 77-1840,
United States Ct. of Appeals, D.C. Cir. Suit pending.
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Appeal of Ounalashka Corp., 1 ANCAB 104; 83 I.D. 475 (1976)
Ounalashka Corp., for & on behalf of its Shareholders v. Thomas S.

Kleppe, Secretary of Interior, & his successors & predecessors in office,
et al., Civil No. A76-241 CIV, D. Alas. Suit pending.

Jack W. Parks v. L& M Coal Corp., 83 I.D. 710 (1976)
Jack W. Parks v. Thomas S. Kleppe, No. 76-2052, United States Ct. of

Appeals, D.C. Cir. Voluntary dismissal, May 4, 1977.

Paul Jarvis, Inc., 64 I.D. 285 (1957)
Paul Jarvis, Inc. v. U.S., Ct. Cl. No. 40-58. Stipulated judgment for

plaintiff, Dec. 19,,1958.

Peter Kiewit Sons' Co., 72 I.D. 415 (1965)
Peter Kiewit Sons' Co. v. U.S., Ct. Cl. 129-66. Judgment for plaintiff,

May 24, 1968.

Curtis D. Peters, 80 I.D. 595 (1973)
Curtis D. Peters v. U.S., Rogers C. B. Morton, as Secretary of the In-

terior, Civil No. C-75-0201 RFP, N.D. Cal. Judgment for defendant,
Dec. 1, 1975; no appeal.

City of Phoenix v. Alvin B. Reeves, et al., 81 I.D. 65 (1974)
Alvin B. Reeves, Genevieve C. Rippey, Leroy Reeves & Thelma Reeves,

as heirs of A H. Reeves, Deceased v. Rogers C. B. Morton, Secretary of
the Interior, & The City of Phoenix, a municipal Corp., Civil No. 74-117
PHX-WPC, D. Ariz. Dismissed with prejudice, Aug. 9, 1974; reconsidera-
tion den., Sept. 24, 1974; no appeal.

Harold Ladd Pierce, 69 I.D. 14 (1962)
Duncan Miller v. Stewart L. Udall, Civil No. 1351-62. Judgment for

defendant, Aug. 2, 1962; aff'd., 317 F. 2d 573 (1963); no petition.

Pocahontas Fuel Co., 83 I.D. 690 (1976)
Howard Mullins v. Cecil D. Andrus, No. 77-1087, United States Ct. of

Appeals, D.C. Cir. Suit pending.

Pocahontas Fuel Co., 84 I.D. 489 (1977)
Pocahontas Fuel Co., Div. of Consolidation Coal Co. v. Cecil D. Andrus,

No. 77-2239, United States Ct. of Appeals, 4th Cir. Suit pending.

Port Blakely Mill Co., 71 I.D. 217 (1964)
Port Blakely Mill Co. v. U.S., Civil No. 6205, W.D. Wash. Dismissed

with prejudice, Dec. 7, 1964.

Estate of John S. Ramsey (Wap Tose Note) (Nez Perce Allottee
No. 853, Deceased), 81 I.D. 298 (1974)

Clara Ramsey Scott v. U.S. & Rogers C. B. Morton, Secretary of the
Interior, et al., Civil No. 3-74-39, D. Idaho. Dismissed with prejudice,
Aug. 11, 1975; no appeal.
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Ray D. Bolander Co., 72 I.D. 449 (1965)
Ray D. Bolander Co. v. U.S., Ct. C1. 51-66. Judgment for plaintiff,

Dec. 13, 1968; subsequent Contract Officer's dec., December 3. 1969;
interim dec., December 2, 1969; Order to Stay Proceedings until Mar. 31,
1970; dismissed with prejudice, Aug. 3, 1970.

Estate of Crawford J. Reed (Unallotted Crow No. 6412), 1 IBIA
326; 79 I.D. 621 (1972)

George Reed, Sr. v. Rogers C. B. Morton, et al., Civil No. 1105, D. Mont.
Dismissed, June 14, 1973; no appeal.

Reliable Coal Corp., 1 IBMA 97; 79 I.D. 139 (1972)

Reliable Coal Corp. v. Rogers C. B. Morton, Secretary of the Interior,
et al., No. 72-1477 United States Court of Appeals, 4th Cir. Board's
decision aff'd., 478 F. 2d 257 (4th Cir. 1973).

Republic Steel Corp., 82 I.D. 607 (1975)

Republic Steel Corp. v. Interior Board of Mine Operations Appeals, No.
76-1041, United States Ct. of Appeals, D.C. Cir. Rev'd. & remanded,
Feb. 22, 1978.

Richfield Oil Corp., 62 I.D. 269 (1955)

Richfield Oil Corp. v. Fred A. Seaton, Civil No. 3820-55. Dismissed
without prejudice, Mar. 6, 1958; no appeal.

Hugh S. Ritter, Thomas M. Bunn, 72 I.D. 111 (1965), Reconsidera-
tion denied by letter decision dated June 23, 1967, by the Under
Secretary.

Thomas M. Bunn v. Stewart L. Udall, Civil No. 2615-65. Remanded,
June 28, 1966.

Estate of William Cecil Robedeaux, 1 IBIA 106, 78 I.D. 234
(1971), 2 IBIA 33, 80 I.D. 390 (1973)

Oneta Lamb Robedeaux, et al. v. Rogers C. B. Morton, Civil No. 71-646,
D. Okla. Dismissed, Jan. 11, 1973.

Houston Bus Hill v. Rogers C. B. Morton, Civil No. 72-376, W.D. Okla.
Judgment for plaintiff, Oct. 29, 1973; amended judgment for plaintiff,
Nov. 12, 1973; appeal dismissed, June 28, 1974.

I

Houston Bus Hill & Thurman S. Hurst v. Rogers C. B. Morton, Secre-
tary of the Interior, Civil No. 73-528-B, W.D. Okla. Judgment for plain-
tiff, Apr. 30, 1975; corrected judgment, May 2, 1975; per curiam dec.,
vacated & remanded, Oct. 2, 1975; judgment for plaintiff, Dec. 1, 1975.

Richard W. Rowe, Daniel Gaudiane, 82 I.D. 174 (1975)

Richard W. Rowe, Daniel Gaudiane v. Stanley K. Hathaway, in his
official capacity as Secretary of the Interior, Civil No. 75-1152. Judgment
for defendant, July 29, 1976.
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San Carlos Mineral Strip, 69 I.D. 195 (1962)
James Houston Bowman v. Stewart L. Udall, Civil No. 105-63. Judg-

ment for defendant, 243 F. Supp. 672 (1965); aff'd., sub nom. S. Jack
Hinton, et al. v. Stewart L. Udall, 364 F. 2d 676 (1966); cert. denied,
385 U.S. 878 (1966); supplemented by M-36767, Nov. 1, 1967.

Seal and Co., 68 I.D. 94 (1961)
Seal & Co. v. U.S., Ct. Cl. 274-62. Judgment for plaintiff, Jan. 31, 1964;

no appeal.

Administrative Appeal of Sessions, Inc. (A Cal. Corp.) v. Vyola
Oltinger Ortner (Lessor), Lease No. PSL-33, Joseph Patrick
Patencio (Lessor), Lease No. PSL-36, Larry 0linger (Lessor),
Lease No. PSL-41, 81 I.D. 651 (1974)

Sessions, Inc. v. Rogers C. B. Morton, Secretary of the Interior, et al.,
Civil No. CV 74-3589 LTL, C.D. Cal. Dismissed with prejudice, Jan. 26,
1976.

Sessions, Inc. v. Rogers C. B. Morton, Secretary of the Interior, et al.,
Civil No. CV 74-3591 MML, C.D. Cal. Dismissed with prejudice, Jan. 26,
1976.

Sessions, Inc. v. Rogers C. B. Morton, Secretary of the Interior, et al.,
Civil No. CV 74-3590 FW, C.D. Cal. Dismissed with prejudice, Jan. 26,
1976.

Steve Shapiro V. Bishop Coal Co., 83 I.D. 59 (1976)
Bishop Coal Co. v. Thomas S. Kleppe, No. 76-1368, United States Ct. of

Appeals, 4th Cir. Suit pending.

Shell Oil Co., A-30575 (October 31, 1966), Chargeability of Acre-
age Embraced in Oil & Gas Lease Offers, 71 I.D. 337 (1964)

Shell Oil Co. v. Udall, Civil No. 216-67. Stipulated dismissal Aug. 19,
1968.

Sinclair Oil& Gas Co., 75 I.D. 155 (1968)
Sinclair Oil & Gas Co. v. Stewart L. Udall, Secretary of the Interior,

et al., Civil No. 5277, D. Wyo. Judgment for defendant, sub nom. Atlantic
Richfield Co. v. Walter J. Hickel, 303 F. Supp. 724 (1969); aff'd., 432 F. 2d
587 (10th Cir. 1970) ; no petition.

Charles T. Sink, 82 I.D. 535 (1975)
Charles T. Sink v. Thomas S. Kleppe, Secretary of the Interior-Mining

Enforcement & Safety Administration (MESA), No. 75-1292, United
States Ct. of Appeals for the 4th Cir. Vacated without prejudice to plain-
tiff's rights, 529 F. 2d 601 (4th Cir. 1975).

Southern Pacific Co., 76 I.D. 1 (1969)
Southern Pacific Co. v. Walter J. Hickel, Secretary of the Interior, Civil

No. S-1274, D. Cal. Judgment for defendant, Dec. 2, 1970 (opinion); no
appeal.
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Southern Pacific Co., Louis G. Wedekind, 77 I.D. 177 (1970), 20
IBLA 365 (1975)

George C. Laden, Louis Wedekind, Mrs. Vern Lear, Mrs. Arda Fritz, &
Helen Laden Wagner, heirs of George H. Wedekind, Deceased v. Rogers
C. B. Morton, et al., Civil No. R-2858, D. Nev. On June 20, 1974, re-
manded for further agency proceedings as originally ordered in 77 I.D.
177; Dist. Ct. reserves jurisdiction; supplemental complaint filed, Aug. 1,
1975; judgment for defendant, Nov. 29, 1976; appeal filed Jan. 27, 1977.

Southwest Welding & Manufacturing Division, Yuba Consolidated
Industries, Inc., 69 I.D. 173 (1962)

Southwest Welding v. U.S., Civil No. 68-1658-CC, C.D. Cal. Judgment
for plaintiff, Jan. 14, 1970; appeal dismissed, Apr. 6, 1970.

Southwestern Petroleum Corp., et al., 71 I.D. 206 (1964)
Southwestern Petroleum Corp. v. Stewart L. Udall, Civil No. 5773, D.

N.M. Judgment for defendant, Mar. 8, 1965; aff'd., 361 F. 2d 650 (10th
Cir. 1966); no petition.

Standard Oil Co. of California, et al., 76 I.D. 271 (1969)
Standard Oil Co. of California v. Walter J. Hickel, et al., Civil No.

A-159-69, D. Alas. Judgment for plaintiff, 317 F. Supp. 1192 (1970);
aff'd., sub nom. Standard Oil Co. of Cal. v. Rogers C. B. Morton, et al.,
450 F. 2d 493 (9th Cir. 1971); no petition.

Standard Oil Co. of Texas, 71 I.D. 257 (1964)
California Oil Co. v. Secretary of the Interior, Civil No. 5729, D. N.M.

Judgment for plaintiff, Jan. 21, 1965; no appeal.

James K. Tallman, 68 I.D. 256 (1961)
James K. Tallman, et al. v. Stewart L. Udall, Civil No. 1852-62. Judg-

ment for defendant, Nov. 1, 1962 (opinion) ; rev'd., 324 F. 2d 411 (1963)
cert. granted, 376 U.S. 961 (1964) ; Dist. Ct. aff'd., 380 U.S. 1 (1965);
rehearing denied, 380 U.S. 989 (1965).

Texaco, Inc., 75 I.D. 8 (1968)
Texaco, Inc., a Corp. v. Secretary of the Interior, Civil No. 446-68.

Judgment for plaintiff, 295 F. Supp. 1297 (1969); aff'd. in part & re-
manded, 437 F. 2d 636 (1970); aff'd. in part & remanded, July 19, 1972.

Texas Construction Co., 64 I.D. 97 (1957), Reconsideration denied,
IBCA-73 (June 18, 1957)

Texas Construction Co. v. U.S., Ct. Cl. No. 224-58. Stipulated judgment
for plaintiff, Dec. 14, 1961.

Estate of John Thomas, Deceased Cayuse Allottee No. 223 & Estate
of Joseph Thomas, Deceased, Umatilla Allottee No. 877, 64 I.D.
401 (1957)

Joe Hayes v. Fred A. Seaton, Secretary of the Interior, Civil No. 859-
581. Judgment for defendant, Sept. 18, 1958; aff'd., 270 F. 2d 319 (1959);
cert. denied, 364 U.S. 814 (1960); rehearing denied, 364 U.S. 906 (1960).
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Thor-Westcliffe Development, Inc., 70 I.D. 134 (1963)
Thor-Westcliffe DevelopmentIno. v. Stewart L. Udall, Civil No. 5343,

D. N.M. Dismissed with prejudice, June 25, 1963.

See also:
Thor-Westcliffe Development, Inc. v. Stewart L. Udall, et. al., Civil No.

2406-61. Judgment for defendant, Mar. 22, 1962; aff'd., 314 F. 2d 257
(1963) ; cert. denied, 373 U.S. 951 (1963).

Richard K. Todd, et al., 68 I.D. 291 (1961)

Bert F. Duesing v. Stewart L. Udall, Civil No. 290-62. Judgment for
defendant, July 17, 1962 (oral opinion); aff'd., 350 F. 2d 748 (1965);
cert. denied, 383 U.S. 912 (1966).

Atwood, et al. v. Stewart L. Udall, Civil Nos. 293-62-299-62, incl. Judg-
ment for defendant, August 2, 1962; aff'd., 850 F. 2d 748 (1965); no
petition.

Appeal of Toke Cleaners, 81 I.D. 258 (1974)

Thorn Properties, Inc., d/b/a Toke Cleaners & Launderers v. U.S., De-
partment of the Interior, Bureau of Indian Affairs, Civil No. A3-74-99,
D. N.D. Stipulation for dismissal & order dismissing case, June 16,' 1975.

Estate of Phillip Toois-gah, 4 IBIA 189; 82 I.D. 541 (1975)

Jonathan Morris & Velma Tooisgah v. Thomas S. Kleppe, Secretary of
the Interior, Civil No. CIV-76-0037-D, W.D. Okla. Suit pending.

Union Oil Co. Bid on Tract 228, Brazos Area, Texas Offshore Sale,
75 I.D. 147 (1968),76I.D.69 (1969)

The Superior Oil Co., et al. v. Stewart L. Udall, Civil No. 1521-68.
Judgment for plaintiff, July 29, 1968, modified, July 31, 1968; aff'd., 409
F. 2d 1115 (1969) ; dismissed as moot, June 4, 1969; no petition.

Union Oil Co. of California, Ramon P. Colvert, 65 I.D. 245 (1958)
Union Oil Co. of California v. Stewart L. Udall, Civil No. 3042-58.

Judgment for defendant, May 2, 1960 (opinion); aff'd., 289 F. 2d 790
(1961); no petition.

Union Oil Co. of California, et al., 71 I.D. 169 (1964), 72 I.D. 313
(1965)

Penelope Chase Brown, et al. v. Stewart L. Udall, Civil No. 9202, D.
Colo. Judgment for plaintiff, 261 F. Supp. 954 (1966); aff'd., 406 F. 2d 759
(10th Cir. 1969) ; cert. granted, 396 U.S. 817 (1969); rev'd. & remanded,
400 U.S. 48 (1970); remanded to Dist. Ct., March 12, 1971; judgment for
plaintiff, 370 F. Supp. 108 (1973); vacated & remanded, September 22,
1975; petition for rehearing en banc denied; cert. denied, June 21, 1976;
remanded to the Dept. for further proceedings, Jan. 17, 1977.

Equity Oil Co. v. Stewart L. Udall, Civil No. 9462, D. Colo. Order to
Close Files and Stay Proceedings, Mar. 25, 1967.
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Gabbs Exploration Co. v. Stewart L. Udall, Civil No. 9464, D. Colo.
Order to Close Files and Stay Proceedings, Mar. 25, 1967.

Harlan H. Hugg, et al. v. Stewart L. Udall, Civil No. 9252, D. Colo.
Order to Close Files and Stay Proceedings, Mar, 25, 1967.

Barnette T. Napier, et al. v. Secretary of the Interior, Civil No. 8691,
D. Colo. Judgment for plaintiff, 261 F. Supp. 954 (1966); aff'd., 406 F. 2d
759 (10th Cir. 1969) ; cert. granted, 96 U.S. 817 (1969) ; rev'd. & re-
manded, 400 U.S. 48 (1970); remanded to Dist. Ct., Mar. 12, 1971; judg-
ment for plaintiff, 370 F. Supp. 108 (1973); vacated & remanded, Sept.
22, 1975; petition for rehearing en banc denied; cert. denied, June 21,
1976; remanded to the Dept. for further proceedings, Jan. 17, 1977.

John W. Savage v. Stewart L. Udall, Civil No. 9458, D. Colo. Order to
Close Files and Stay Proceedings, Mar. 25, 1967.

The Oil Shale Corp., et al. v. Secretary of the Interior, Civil No. 8680,
D. Colo. Judgment for plaintiff, 261 F. Supp. 954 (1966); aff'd., 406 F. 2d
759 (10th Cir. 1969) ; cert. granted, 396 U.S. 817 (1969) ; rev'd. & re-
manded, 400 U.S. 48 (1970); remanded to Dist. Ct., Mar. 12, 1971; judg-
ment for plaintiff, 370 F. Supp. 108 (1973) ; vacated & remanded, Sept. 22,
1975; petition for rehearing en bane denied; cert. denied, June 21, 1976;
remanded to the Dept. for further proceedings, Jan. 17, 1977.

The Oil Shale Corp., et al. v. Stewart L. Udall, Civil No. 9465, D. Colo.
Order to Close Files & Stay Proceedings. Mar. 25, 1967.

Joseph B. Umpleby, et al. v. Stewart L. Udall, Civil No. 8685, D. Colo.
Judgment for plaintiff, 261 F. Supp. 954 (1966) ; aff'd., 406 F. 2d 759
(10th Cir. 1969); cert. granted, 396 U.S. (1969) ; rev'd, & remanded,
400 U.S. 48 (1970); remanded to Dist. Ct., March 12, 1971; judgment for
plaintiff, 370 F. Supp. 108 (1973); vacated & remanded, Sept. 22, 1975;
petition for rehearing en bane denied; cert. denied, June 21, 1976; re-
manded to the Dept. for further proceedings, Jan. 17, 1977.

Union Oil Co. of California, a Corp. v. Stewart L. Udall, Civil No. 9461,
D. Colo. Order to Close Files & Stay Proceedings, Mar. 25, 1967.

Union Oil Co. of Calif ornia, 71 I.D. 287 (1964)

Union Oil Co. of California v. Stewart L. Udall, Civil No. 2595-64.
Judgment for defendant, Dec. 27, 1965; no appeal.

Union Pacific R.R., 72 I.D. 76 (1965)

The State of Wyoming & Gulf Oil Corp. v. Stewart L Udall, etc., Civil
No. 4913, D. Wyo. Dismissed with prejudice, 255 F. Supp. 481 (1966);
aff'd., 379 F. 2d 635 (10th Cir. 1967); cert. denied, 389 U.S. 985 (1967).

United Mine Workers of America V. Inland Steel Co., 83 I.D. 87
(1976)

United Mine Workers of America v. Thomas S. Kleppe, No. 76-1377,
United States Ct. of Appeals, 7th Cir. Board's decision aff'd., 561 F. 2d
1258 (7th Cir. 1977).
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United Mine Workers of America, Local Union No. 1993 V. Con-
solidation Coal Co., 84 I.D. 254 (1977)

Local Union No. 1993, United Mine Workers of America v. Cecil D.
Andrus, No. 77-1582, United States Ct. of Appeals, D.C. Cir. Suit pending.

U.S. V. Alonzo A. Adams, et al., 64 I.D. 221 (1957), A-27364 (July
1, 1957)

Alonzo A. Adams, et al. v. Paul B. Witmer, et al., Civil No. 1222-57-Y,
S.D. Cal. Complaint dismissed, Nov. 27, 1957 (opinion); rev'd. & re-
manded, 271 F. 2d 29 (9th Cir. 1958); on rehearing, appeal dismissed as
to Witmer; petition for rehearing by Berriman denied, 271 F. 2d 37 (9th
Cir. 1959).

U.S. v. Alonzo Adams, Civil No. 187-60-WM, S.D. Cal. Judgment for
plaintiff, Jan. 29, 1962 (opinion); judgment modified, 318 F. 2d 861 (9th
Cir. 1963) ; no petition.

U.S. v.E.A. & Esther Barrows, 76 I.D. 299 (1969)

Esther Barrows, as an individual & as Executrix of the Last Will of
E. A. Barrows, Deceased v. Walter J. Hickel, Civil No. 70-215-CC, C.D.
Cal. Judgment for defendant, Apr. 20, 1970; aff'd., 447 F. 2d 80 (9th Cir.
1971).

U.S. V. J. L. Block, 80 I.D. 571 (1973)

J. L. Block v. Rogers C. B. Morton, Secretary of the Interior, Civil No.
LV-74-9, BRT, D. Nev. Judgment for defendant, June 6, 1975; rev'd. &
remanded with instructions to remand to the Secretary of the Interior,
Mar. 29, 1977; no petition.

U.S. v. Lloyd W. Booth, 76 I.D. 73 (1969)

Lloyd W. Booth v. Walter J. Hickel, Civil No. 42-69, D. Alas. Judgment
for defendant, June 30, 1970; no appeal.

U.S. v. Alice A. & Carrie H. Boyle, 76 I.D. 61, 318 (1969), Recon-
sideration denied, January 22, 1970.

Alice A. & Carrie H. Boyle v. Rogers C. B. Morton, Secretary of the
Interior, Civil No. Civ-71-491 Phx WEC, D. Ariz. Judgment for plaintiff,
May 4, 1972; rev'd. & remanded, 519 F. 2d 551 (9th Cir. 1975); cert.
denied, 423 U.S. 1033 (1975).

U.S. v. Henrietta & Andrew Julius Bunkowski, 5 IBLA 102; 79
I.D.43 (1972)

Henrietta & Andrew Julius Bunkowski v. L. Paul Applegate, District
Manager, Bureau of Land Management, Thomas S. Kleppe, Secretary of
the Interior, et a., Civil No. R-76-182-BRT, D. Nev. Suit pending.
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U.S. V. R. W. Brubaker, et al., A-30636 (July 24, 1968), 80 I.D.
261 (1973)

B. W. Brubaker, a/k/a Ronald W. Brubaker, B. A. Brubaker, a/k/a
Barbara A. Brubaker, & William J. Mann, a/k/a W. J. Mann v. Rogers
C. B. Morton, Secretary of the Interior, Civil No. 73-1228 EC, C.D. Cal.
Dismissed with prejudice, Aug. 13, 1973; af'd., 500 F. 2d 200 (9th Cir.
1974); no petition.

U.S. v. Ford M. Converse, 72 I.D. 141 (1965)

Ford M. Converse v. Stewart L. Udall, Civil No. 65-581, D. Ore. Judg-
ment for defendant, 262 F. Supp. 583 (1966) ; aff'd., 399 F. 2d 616 (9th
Cir. 1968) ; cert. denied, 393 U.S. 1025 (1969).

U.S. V. Alvis F. Denison, et al., 71 I.D. 144 (1964), 76 I.D. 233
(1969)

Marie W. Denison, individually & as Executrix of the Estate of Alvis F.
Denison, Deceased v. Stewart L. Udall, Civil No. 963 D. Ariz. Remanded,
248 F. Supp. 942 (1965).

Leo E. Shoup v. Stewart L. Udall, Civil No. 5822-Phx., D. Ariz. Judg-
ment for defendant, Jan. 31, 1972.

Reid Smith v. Stewart L. Udall, etc., Civil No. 1053, D. Ariz. Judgment
for defendant, Jan. 31, 1972; aff'd., Feb. 1, 1974; cert. denied, Oct. 15,
1974.

U.S. V. Everett Foster, et at., 65 I.D. 1 (1958)

Everett Foster, et al. v. Fred A. Seaton, Civil No. 344-58. Judgment for
defendants, Dec. 5,. 1958 (opinion); affd., 271 F. 2d 836 (1959); no
petition.

U.S. V. Golden Grigg, et al., 82 I.D. 123 (1975)

Golden T. Grigg, LeFawn Grigg, Fred Baines, Otis H. Williams, Kath-
ryn Williams, Lovell Taylor, William A. Anderson, Saragene Smith,
Thomas M. Anderson, Bonnie Anderson, Charles L. Taylor, Darlene
Baines, Luann & Paul E. Hogg v. U.S., Rogers C. B. Morton, Secretary
of the Interior, Civil No. 1-75-75, D. Idaho. Suit pending.

U.S. v. Henault Mining Co., 73 I.D. 184 (1966)

Henault Mining Co. v. Harold Tysk, et al., Civil No. 634, D. Mont. Judg-
ment for plaintiff, 271 F. Supp. 474 (1967) ; rev'd. & remanded for further
proceedings, 419 F. 2d 766 (9th Cir. 1969); cert. denied, 398 U.S. 950
(1970); judgment for defendant, Oct. 6, 1970.

U.S. V. Charles H. Henrikson, et al., 70 I.D. 212 (1963)

Charles H. Henrikson, et al. v. Stewart L. Udall, et al., Civil No. 41749,
N.D. Cal. Judgment for defendant, 229 F. Supp. 510 (1964); aff'd., 350
F. 2d 949 (9th Cir. 1965); cert. denied, 384 U.S. 940 (1966).
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U.S. v. Humboldt Placer Mining Co. & Del De Rosier, 79 I.D. 709
(1972)

Humboldt Placer Mining Co. & Del De Rosier v. Secretary of the In-
terior, Civil No. S-2755, E.D. Cal. Dismissed with prejudice, June 12,
1974; aff'd., 549 F. 2d 622 (9th Cir. 1977) ; petition for cert. filed June 25,
1977.

U.S. v. Ideal Cement Co., 5 IBLA 235, 79 I.D. 117 (1972)

Ideal Basic Industries, Inc., formerly known as Ideal Cement Co. v.
Rogers C. B. Morton, Civil No. J-12-72, D. Alas. Judgment for defendant,
February 25, 1974; motion to vacate judgment denied, May 6, 1974; aff'd.,
September 28, 1976; petition for rehearing en bantc denied, November 16,
1976.

U.S. v. Independent. Quick Silver Co., 72 I.D. 367 (1965)

Independent Quick Silver Co., an Oregon Corp. v. Stewart L. Udall,
Civil No. 65-590, D. Ore. Judgment for defendant, 262 F. Supp. 583
(1966); appeal dismissed.

U.S. v. Richard Dean Lance, 73 I.D. 218 (1966)

Richard Dean Lance v. Stewart L. Udall, et al., Civil No. 1864, D. Nev.
Judgment for defendant, Jan. 23, 1968; no appeal.

U.S. v. William A. McCall, Sr., The Dredge Corp., Estate of Olaf H.
Nelson, Deceased, Small Tract Applicants Assoc., Intervenor,
78 I.D. 71 (1971)

William A. McCall, Sr., The Dredge Corp. & Olaf H. Nelson v. John F.
Boyles, et al., Civil No. 74-68(RDF), D. Nev. Judgment for defendant,
June 8, 1976.

U.S. v. William A. McCall, Sr., Estate of Olaf Henry Nelson, De-
ceased, 7 IBLA 21; 79 I.D. 457 (1972)

William A. McCall, Sr. & the Estate of Olaf Henry Nelson, Deceased v.
John S. Boyles, District Manager, Bureau of Land Management, Thomas
S. Kleppe, Secretary of Interior, et al., Civil No. LV-76-155 RDF, D. Nev.
Judgment for defendant, Nov. 4, 1977; appeal filed.

U.S. v. Kenneth McClarty, 71 I.D. 331 (1964), 76 I.D. 193 (1969)

Kenneth McClarty v. Stewart L. Udall, et al., Civil No. 2116, E.D.
Wash. Judgment for defendant, May 26, 1966; rev'd. & remanded, 408
F. 2d 907 (9th Cir. 1969); remanded to the Secretary, May 7, 1969; va-
cated & remanded to Bureau of Land Management, Aug. 13, 1969.

U.S. v. Charles Maher, et al., 5 IBLA 209, 79 I.D. 109 (1972)

Charles Maher & L. Franklin Mader v. Rogers C. B. Morton, Secretary
of the Interior, Civil No. 1-72-153, D. Idaho. Dismissed without prejudice,
Apr. 3, 1973.
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U.S. V. Mary A. Mattey, 67 I.D. 63 (1960.)
U.S. v. Edison R. Nogueira, et al., Civil No. 65-220-PH, C.D. Cal. Judg-

ment for defendant, Nov. 16, 1966; rev'd. & remanded, 403 F. 2d 16
(1968) ; no petition.

U.S. v. Frank & Wanita Melluzzo, 76 I.D. 160 (1969)
Frank & Wanita Melluzzo v. Rogers C. B. Morton, Civil No. CIV 73-308

PHX CAM, D. Ariz. Judgment for defendant, June 19, 1974; a'd. in part,
rev'd. & remanded, 534 F. 2d 860 (9th Cir. 1976) ; no petition.

U.S. V. Frank & Wanita Melluzzo, et al., 76 I.D. 181 (1969), Recon-
sideration, 1 IBLA 37, 77 I.D. 172 (1970)

WJM Mining & Development Co., et al. v. Rogers C. B. Morton, Civil
No. 70-679, D. Ariz. Judgment for defendant, Dec. 8, 1971; dismissed,
Feb. 4, 1974.

U.S. V. Mineral Ventures, Ltd., 80 I.D. 792 (1973)
Mineral Ventures, Ltd. v. The Secretary of the Interior, Civil No.

74-201, D. Ore. Judgment for defendant, July 10, 1975; vacated & re-
manded, May 3, 1977; modified amended judgment, Sept. 9, 1977.

U.S. v. G. Patrick Morris, et al., 82 I.D. 146 (1975)
G. Patrick Morris, Joan E. Roth, Elise L. Neeley, Lyle D. Roth, Vera M.

Baltzor (formerly Vera M. Noble), Charlene S. & George R. Baltzor,
Juanita M. & Nellie Mae Morris, Milo & Peggy M. Axelsen, & Farm
Development Corp. v. U.S. & Rogers C. B. Morton, Secretary of the In-
terior, Civil No. 1-75-74, D. Idaho. Aff'd. in part, rev'd. in part, Dec. 20,
1976; appeal filed Feb. 18, 1977.

U.S. V. New Jersey Zinc Co., 74 I.D. 191 (1967)
The New Jersey Zinc Corp., a Del. Corp. v. Stewart L. Udall, Civil No.

67-C-404, D. Colo. Dismissed with prejudice, Jan. 5, 1970.

U.S. V. Lloyd O'Callaghan, Sr., et al., 79 I.D. 689 (1972), U.S. V.
Lloyd O'Callaghan, Sr., Contest No. R-04845 (July 7, 1975)

Lloyd O'Callaghan, Sr., Individually & as Executor of the Estate of
Ross O'Callaghan v. Rogers Morton, et al., Civil No. 73-129-S, S.D. Cal.
Aff'd. in part & remanded, May 14, 1974.

U.S. v. J. R. Osborne, et al., 77 I.D. 83 (1970)
J. R. Osborne, individually & on behalf of R. R. Borders, et al. v.

Rogers C. B. Morton, et al., Civil No. 1564, D. Nev. Judgment for defend-
ant, March 1, 1972; remanded to Dist. Ct. with directions to reassess
Secretary's conclusion, Feb. 22, 1974; remanded to the Dept. with orders
to re-examine the issues, Dec. 3, 1974.

U.S. V. Pittsburgh Pacific Co., 30 IBLA 388; 84 I.D. 282 (1977)
Pittsburgh Pacific Co. v. U.S., Dept. of the Interior, Cecil Andrus,

Joseph W. Goss, Anne Poindexter Lewis, Martin Ritvo, State of South
Dakota, Dept. of Environmental Protection & Allen Lockner, Civil No.
CIV77-5055, W.D. S.D. Suit pending.
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State of South Dakota v. Cecil D. Andrus, Secretary. of the Interior,
et al., Civil No. CIV 77-5058, W.D. S.D. Suit pending.

U.S. V. E. V. Pressentin & Devisees of the H. S. Martin Estate,
71 I.D. 447 (1964)

E. V. Pressentin, Fred J. Martin, Admin. of H. A. Martin Estate v.
Stewart L. Udall & Charles Stoddard, Civil No. 1194-65. Judgment for
defendant. Mar. 19, 1969; no appeal.

U.S. v. Ollie Mae Shearman, et al., 73 I.D. 386 (1966)
See Idaho Desert Land Entries-Indian Hill Group.

U.S. v. C. F. Snyder, et al., 72 I.D. 223 (1965)
Ruth Snyder, Adm'r.(x) of the Estate of C. F. Snyder, Deceased, et al.

v. Stewart L. Udall, Civil No. 66-C-131, D. Colo. Judgment for plaintiff,
267 F. Supp. 110 (1967); rev'd., 405 F. 2d 1179 (10th Cir. 1968); cert.
denied, 396 U.S. 819 (1969).

U.S. V. Southern Pacific Co., 77 I.D. 41 (1970)
Southern Pacific Co., et al. v. Rogers C. B. Morton, et al., Civil No.

S-2155, E.D. Cal. Judgment for defendant, Nov. 20, 1974.

U.S. v. Clarence T. & Mary D. Stevens, 77 I.D. 97 (1970)
Clarence T. & Mary D. Stevens v. Walter J. Hickel, Civil No. 1-70-94,

D. Idaho. Judgment for defendant, June 4, 1971.

U.S. v. Elmer H. Swanson, 81 I.D. 14 (1974)
Elmer H. Swanson v. Rogers C. B. Morton, Secretary of the Interior,

Civil No. 4-74-10, D. Idaho. Dismissed without prejudice, Dec. 23, 1975
(opinion).

Estate of Cecelia Smith Vergote (Borger), Morris A. (K.) Charles
& Caroline J. Charles (Brendale), 5 IBIA 96; 83 I.D. 209 (1976)

Confederated Tribes & Bands of the Yakima Indian Nation v. Thomas
S. Kleppe, Secretary of the Interior & Phillip Brendale, Civil No. C-76-
199, E.D. Wash. Suit pending.

U.S. V. Alfred N. Verrue, 75 I.D. 300 (1968)
Alfred N. Verrue v. U.S., et al., Civil No. 6898 Phx., D. Ariz. Rev'd. &

remanded, Dec. 29, 1970; aff'd., 457 F. 2d 1202 (9th Cir. 1971); no petition.

U.S. v. Vernon 0. & Ina C. White, 72 I.D. 552 (1965)
Vernon 0. & Ina C. White v. Stewart L. Udall, Civil No. 1-65-122, D.

Idaho. Judgment for defendant, Jan. 6, 1967; aff'd., 404 F. 2d 334 (9th
Cir. 1968); no petition.

U.S. v. Frank W. Winegar, et al., 81 I.D. 370 (1974)

Shell Oil Co. & D. A. Shale, Inc. v. Rogers C. B. Morton, Secretary of
the Interior, Civil No. 74-F-739, D. Colo. Judgment for plaintiff, Jan. 17,
1977.
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U.S. v. Merle I. Zweifel, et al., 80 I.D. 323 (1973)

Merle I. Zweifel, et al. v. U.S., Civil No. C-5276, D. Colo. Dismissed
without prejudice, Oct. 31, 1973.

Kenneth Roberts, et al. v. Rogers C. B. Morton & The Interior Board of
Land Appeals, Civil No. C-5308 D. Colo. Dismissed with prejudice, 389
F. Supp. 87 (1975); aff'd., 549 F. 2d 158 (10th Cir. 1977).

E. A. Vaughey, 63 I.D. 85 (1956)
E. A. Vaughey v. Fred A. Seaton, Civil No. 1744-56. Dismissed by

stipulation, Apr. 18, 1957; no appeal.

Estate of Florence Bluesky Vessell (Unallotted Lac Courte Oreilles
Chippewa of Wisconsin), 1 IBIA 312,79 I.D. 615 (1972)

Constance Jean Hollen Eskra v. Rogers C. B. Morton, et al., Civil No.
72-C28, D. Wis. Dismissed, 380 F. Supp. 205 (1974); rev'd., Sept. 29,
no petition.

Burt A. Wackerli, et al., 73 I.D. 280 (1966)

Burt & Lueva G. Wackerli, et al. v. Stewart L. Udall, et al., Civil No.
1-66-92, D. Idaho. Amended complaint filed Mar. 17, 1971; judgment for
plaintiff, Feb. 28, 1975.

Estate of Milward Wallace Ward, 82 I.D. 341 (1975)
Alfred Ward, Irene Ward Wise, & Elizabeth Collins v. Kent Frizzell,

Acting Secretary of. the Interior, et al., Civil No. C75-175, D. Wyo. Dis-
missed, Jan. 1, 1976.

Weardco Construction Corp., 64 I.D. 376 (1957)

Weardeo Construction Corp. v. U.S., Civil No. 278-59-PH, S.D. Cal.
Judgment for plaintiff, Oct. 26, 1959; satisfaction of judgment entered
Feb. 9, 1960.

Estate of Mary Ursula Rock Wellknown, 1 IBIA 83; 78 I.D. 179
(1971)

William T. Shaw, Jr., et al. v. Rogers C. B. Morton, et al., Civil No. 974,
D. Mont. Dismissed, July 6, 1973 (opinion); no appeal.

Estate of Hiemstennie (Maggie) Whiz Abbott, 2 IBIA 53, 80 I.D.
617 (1973),4IBIA79 (1975)

Doris Whiz Burkybile v. Alvis Smith, Sr., as Guardian Ad Litem for
Zelma, Vernon, Kenneth, Mona & Joseph Smith, Minors, et al., Civil No.
C-75-190, E.D. Wash. Suit pending.

Frank Winegar, Shell Oil Co. & D. A. Shale, Inc., 74 I.D. 161
(1967) '

Shell Oil Co., et al. v. Udall, et al., Civil No. 67-C-321, D. Colo. Judg-
ment for plaintiff, Sept. 18, 1967; no appeal.
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Appeal of Wisenak, Inc., 1 ANCAB 157; 83 I.D. 496 (1976)

Wisenak, Inc., an Alaska Corp. v. Thomas S. Kleppe, Individually & as
Secretary of the Interior & the U.S., Civil No. F76-38 Civ., D. Alas. Suit
pending.

Estate of Wook-Kah-Nah, Comanche Allottee No. 1927, 65 I.D.
436 (1958)

Thomas J. Huff, Adm. with will annexed of the Estate of Wook-Kah-
Nah, Deceased, Comanche Enrolled Restricted Indian No. 1927 v. Jane
Asenap, Wilfred Tabbytite, J. R. Graves, Examiner of Inheritance, Bu-
reau of Indian Affairs, Dept. of the Interior & Earl R. Wiseman, District
Dir. of Internal Revenue, Civil No. 8281, W.D. Okla. Dismissed as to the
Examiner of Inheritance; plaintiff dismissed suit without prejudice as to
the other defendants.

Thomas J. Huff, Adm. with will annexed of the Estate of Wook-Kah-
Nah v. Stewart L. Udall, Civil No. 2595-60. Judgment for defendant,
June 5, 1962; remanded, 312 F. 2d 358 (1962).

State of Wyoming, 27 IBLA 137; 83 I.D. 364 (1976)

State of Wyoming, Albert E. King, Comm'r. of Public Lands v. Cecil D.
Andrus, Secretary of the Interior, Civil No. C77-034K, D. Wyo. Judgment
for defendant, Sept. 8, 1977; appeal filed.

Zeigler Coal Co., 81 I.D. 729 (1974)
International Union of United Mine Workers of America v. Stanley K.

Hathaway, Secretary of the Interior, No. 75-1003, United States Court of
Appeals, D.C. Cir. Rev'd. & remanded to the Board for further proceed-
ings, 532 F. 2d 1403 (1976).

Zeigler Coal Co., 82 I.D. 36 (1975)
Zeigler Coal Co. v. Kent Frizzell, Acting Secretary of the Interior,

No. 75-1139, United States Court of Appeals, D.C. Cir. Judgment for
defendant, 536 F. 2d 398 (1976).

U.S. V. Elodymae Zwang, U.S. V. Darrell Zwang, 26 IBLA 41; 83
I.D. 280 (1976)

Darrell & Elodymae Zwang v. Cecil D. Andrus, Secretary of the In-
terior, Civil No. 77-1431 R, D. Cal. Suit pending.
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Gleason v. Pent (14 L.D. 375; 15 L.D.
286); vacated, 53 I.D. 447; over-
ruled so far as in conflict, 59 I.D.
416,422 (1947).

Gohrman v. Ford (8 C.L.O. 6); over-
ruled, 4 L.D. 580 (1886).

Golden Chief "A" Placer Claim (35
L.D. 557); modified, 37 L.D. 250
(1908).

Goldstein v. Juneau Townsite (23 L.D.
417); vacated, 31 L.D. 88 (1901).

Goodale v. Olney (12 L.D. 324); dis-
tinguished, 55 I.D. 580 (1936).

Gotebo Townsite v. Jones (35 L.D.
18); modified, 37 L.D. 560 (1909).

Gowdy v. Connell (27 L.D. 56); va-
cated, 28 L.D. 240 (1899).

Gowdy v. Gilbert (19 L.D. 17); over-
ruled, 26 L.D. 453 (1898).

Gowdy et al. v. Kismet Gold Mining
Co. (22 L.D. 624); modified, 24 L.D.
191 (1897).

Grampian Lode (1 L.D. 544); over-
ruled, 25 L.D. 495 (1897).

Gregg et al. v. State of Colorado (15
L.D. 151); vacated, 30 L.D. 310
(1900).

Grinnel v. Southern Pacific R.R. Co.
(22 L.D. 438); vacated, 23 L.D. 489
(1896).

*Ground Hog Lode v. Parole and
Morning Star Lodes (8 L.D. 430);
overruled, 34 L.D. 568 (See R.R.
Rousseau, 47 L.D. 590 (1920)).

Guidney, Alcide (8 C.L.O. 157); over-
ruled, 40 L.D. 399 (1912).

Gulf and Ship Island R.R. Co. (16 L.D.
236); modified, 19 L.D. 534 (1894).

Gustafson, Olof (45 L.D. 456); modi-
fied, 46 L.D. 442 (1918).

Gwyn, James R. (A-26806) December
17, 1953, unreported; distinguished,
66 I.D. 275 (1959).

Hagood, L. N., et al., 65 I.D. 405
(1958) ; overruled, Beard Oil Com-
pany, 1 IBLA 42, 77 I.D. 166 (1970).

Halvorson, Halvor K. (39 L.D. 456);
overruled, 41 L.D. 505 (1912).

Hansbrough, Henry C. (5 L.D. 155);
overruled, 29 L.D. 59 (1899).

Hardee, D. C. (7 L.D. 1); overruled so
far as in conflict, 29 L.D. 698
(1900).

Hardee v. United States (8 L.D. 391;
16 L.D. 499); overruled so far as in
conflict, 29 L.D. 698 (1900).

Hardin, James A. (10 L.D. 313); re-
voked, 14 I.D. 233 (1892).

Harris, James G. (28 L;D. 90); over-
ruled, 39 L.D. 93 (1910).

Harrison, W. R. (19 L.D. 299) ; over-
ruled, 33 L.D. 539 (1905).

Hart v. Cox (42 L.D. 592); vacated,
260 U.S. 427 (See 49 L.D. 413
(1923)).

Hastings and Dakota Ry. Co. v. Chris-
tenson et al. (22 L.D. 257); over-
ruled, 28 L.D. 572 (1899).

Hausman, Peter A. C. (37 L.D. 352);
modified, 48 L.D. 629 (1922).

Hayden v. Jamison (24 L.D. 403); va-
cated, 26 L.D. 373 (1898).

Haynes v. Smith (50 L.D. 208); over-
ruled so far as in conflict, 54 ID.
150 (1933).

Heilman v. Syverson (15 LD. 184);
overruled, 23 L.D. 119 (1896).

Heinzman et al. v. Letroadec's Heirs
et al. (28 L.D. 497); overruled, 38
L.D. 253 (1909).

Heirs of Davis (40 L.D. 573); over-
ruled, 46 L.D. 110 (1917).

Heirs of Mulnix, Philip (33 L.D. 331)
overruled, 43 L.D. 532 (1915).

*Heirs of Stevenson v. Cunningham
(32 L.D. 650); overruled so far as in
conflict, 41 L.D. 119 (1912) (See 43
L.D. 196).

Heirs of Talkington v. Hempfling (2
L.D. 46); overruled, 14 L.D. 200
(1892).

Heirs of Vradenburg' et al. v. Orr
et al. (25 L.D. 323); overruled, 38
L.D. 253 (1909).
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Helmer, Inkerman (34 L.D. 341);
modified, 42 L.D. 472 (1918).

Helphrey v. Coil (49 L.D. 624); over-
ruled, Dennis v. Jean (A-20899),
July 24, 1937, unreported..

Henderson, John W. (40 L.D. 518);
vacated, 43 L.D. 106 (1914) (See
44 L.D. 112 and 49 L.D. 484).

Hennig, Nellie J. (38 L.D. 443, 445)
recalled and vacated, 39 L.D. 211
(1910).

Hensel, Ohmer V. (45 L.D. 557); dis-
tinguished, 66 I.D. 275 (1959).

Herman v. Chase et al. (37 L.D. 590);
overruled, 43 L.D. 246 (1914).

Herrick, Wallace H. (24 L.D. 23);
overruled, 25 L.D. 113 (1897).

Hess, Hoy Assignee of (46 L.D. 421);
overruled, 51 L.D. 287 (1925).

Hickey, M. A. et al. (3 L.D. 83) ; modi-
fied, 5 L.D. 256.

Hildreth, Henry (45 L.D. 464); va-
cated, 46 L.D. 17 (1917).

Hindman, Ada I. (42 L.D. 827); va-
cated in part, 43 L.D. 191 (1914).

Hoglund, Svan (42 L.D. 405); vacated,
43 L.D. 538 (1914).

Holbeck, Halvor F., A-30876 (Decem-
ber 2, 1965) ; overruled, 79 I.D. 416
(1972).

Holden, Thomas A. (16 L.D. 493);
overruled, 29 L.D. 166 (1899).

Holland, G. W. (6 L.D. 20) ; overruled,
6 L.D. 639; 12 L.D. 433, 436 (1891).

Holland, William C. (M-27696); de-
cided April 26, 1934; overruled in
part, 55 I.D. 215, 221 (1935).

Hollensteiner, Walter (38 L.D. 319);
overruled, 47 L.D. 260 (1919).

Holman v. Central Montana Mines Co.
(34 L.D. 568); overruled so far as
in conflict, 47 L.D. 590 (1920).

Hon v. Martinas (41 L.D. 119) ; modi-
fied, 43 L.D. 196, 197 (1914).

Hooper, Henry (6 L.D. 624); modified,
9 L.D. 86, 284 (1899).

Howard v. Northern Pacific R.R. Co.
(23 L.D. 6); overruled, 28 L.D. 126
(1899).

Howard, Thomas (3 L.D. 409) (See 39
L.D. 162, 225 (1910) ).

Howell, John H. (24 L.D. 35); over-
ruled, 28 L.D. 204 (1899).

Howell, L. C. (39 LD. 92); in effect
overruled (See 39 L.D. 411 (1910)).

Hoy, Assignee of Hess (46 L.D. 421);
overruled, 51 L.D. 287 (1925).

*Hughes v. Greathead (43 L.D. 497);
overruled, 49 L.D. 413 (1923) (See
260 U.S. 427).

Hull et a. v. Ingle (24 L.D. 214);
overruled, 30 L.D. 258 (1900).

Huls, Clara (9 L.D. 401); modified, 21
L.D. 377 (1895).

Humble Oil & Refining Co. (64 I.D.
5); distinguished, 65 I.D. 316
(1958).

Hunter, Charles H. (60 I.D. 395); dis-
tinguished, 63 I.D. 65 (1956).

Hurley, Bertha C. (TA-66 (Ir.)),
March 21, 1952, unreported; over-
ruled, 62 I.D. 12 (1955).

Hyde, F. A. (27 L.D. 472); vacated,
28 L.D. 284 (1899).

Hyde, F. A. et al. (40 L.D. 284); over-
ruled, 43 L.D. 381 (1914).

*Hyde et al. v. Warren et al. (14 L.D.
576, 15 L.D. 415) (See 19 L.D. 64
(1894)).

*Ingram, John D. (37 L.D. 475) (See
43 L.D. 544 (1914).

Inman v. Northern Pacific R.R. Co.
(24 L.D. 318); overruled, 28 LD.. 95
(1899).

Instructions (4 L.D. 297); modified 24
L.D. 45 (1897).

*Instructions (32 L.D. 604); overruled
so far as in conflict, 50 L.D. 628; 53
I.D. 865; Lillian M. Peterson et al.
(A-20411), August 5, 1937, unre-
ported (See 59 I.D. 282, 286).

Instructions (51 L.D. 51); overruled
so far as conflict, 54 I.D. 36 (1932).

.Interstate Oil Corp. and Fank 0.
Chittenden (50 L.D. 262); overruled
so far as in conflict, 53 I.D. 228
(1930).

Iowa Railroad Land Co. (23 L.D. 79);
24 L.D. 125); vacated, 29 L.D. 79
(1899).
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Jacks v. Belard et at. (29 L.D. 369);
vacated, 30 L.D. 345 (1900).

Johnson v. South Dakota (17 L.D
411); overruled so far as in con-
flict, 41 L.D. 21, 22 (1912).

Jones, James A. (3 L.D. 176); over-
ruled, 8 L.D. 448 (1889).

Jones v. Kennett (6 L.D. 688); over
ruled, 14 L.D. 429 (1892).

Kackmann, Peter (1 L.D. 86); over-
ruled, 16 L.D. 463, 464 (1893).

Kanawha Oil and Gas Co., Assignee
(50 L.D. 639); overruled so far as
in conflict, 54 I.D. 371 (1934).

Keating Gold Mining Company, Mon-
tana Power Company, Transferee,
52 L.D. 671 (1929), overruled in
part, Arizona Public Service Com-
pany, 5 IBLA 137, 79 I.D. 67 (1972).

Kemp, Frank A. (47 L.D. 560); over-
ruled so far as in conflict, 60 I.D.
417,419 (1950).

Kemper v. St. Paul and Pacific R.R.
Co. (2 C.L.L. 805); overruled, 18
L.D. 101 (1894).

Kilner, Harold E. et a. (A-21845),
February 1, 1939, unreported; over-
ruled so far as in conflict, 59 I.D.
258,260 (1946).

King v; Eastern Oregon Land Co. (23
L.D. 579); modified, 30 L.D. 19
(1900).

Kinney, E. C. (44 L.D. 580); overruled
so far as in conflict, 53 I.D. 228
(1930).

Kinsinger v. Peck (11 L.D. 202) (See
39 L.D. 162, 225 (1910) ).

Kiser v. Keech (7 L.D. 25); overruled,
23 L.D. 119 (1896).

Knight, Albert B. et al. (30 L.D. 227);
overruled, 31 L.D. 64 (1901).

Knight v. Heirs of Knight (39 L.D.
362, 491); 40 L.D. 461; overruled,
43 L.D. 242 (1914).

Kniskern v. Hastings and Dakota R.R.
Co. (6 C.L.O. 50); overruled, 1 L.D.
362 (1883).

Kolberg, Peter F. (37 L.D. 453), over-
ruled, 43 L.D. 181 (1914).

Krighaum, James T. (12 L.D. 617);
overruled, 26 L.D. 448 (1898).

*Krushnic, Emil L. (52 L.D. 282,295);
vacated, 53 I.D. 42, 45 (1930) (See
280 U.S. 306).

Lackawanna Placer Claim (36 L.D.
36); overruled, 37 L.D. 715 (1909).

La Follette, Harvey M. (26 L.D. 453);
overruled so far as in conflict, 59
I.D. 416,422 (1947).

Lamb v. Ullery (10 L.D. 528); over-
ruled, 32 L.D. 331 (1903).

Largent, Edward B. et al. (13 L.D.
397); overruled so far as in conflict,
42 L.D. 321 (1913).

Larson, Syvert (40 L.D. 69); over-
ruled, 43 L.D. 242 (1914).

Lasselle v. Missouri, Kansas and
Texas Ry. Co. (3 C.L.O. 10); over-
ruled, 14 L.D. 278 (1892).

Las Vegas Grant (13 L.D. 646; 15
L.D. 58); revoked, 27 L.D. 683
(1898).

Laughlin, Allen (31 L.D. 256); over-
ruled, 41 L.D. 361 (1912).

Laughlin v. Martin (18 L.D. 112);
modified, 21 L.D. 40 (1895).

Law v. State of Utah (29 L.D. 623);
overruled, 47 L.D. 359 (1920).

Layne and Bowler Export Corp.,
IBCA-245 (Jan. 18, 1961), 68 I.D.
33, overruled in so far as it conflicts
with Schweigert, Inc. v. United
States, Court of Claims, No. 26-
66 (Dec. 15, 1967), and Galland-
Henning Manufacturing Company,
IBCA-534-12-65 (Mar. 29, 1968).

Lemmons, Lawson H. (19 L.D. 37);
overruled, 26 L.D. 389 (1898).

Leonard, Sarah (1 L.D. 41); over-
ruled, 16 L.D. 463, 464 (1893).

Liability of Indian Tribes for State
Taxes Imposed on Royalty Received
from Oil and Gas Leases, 58 I.D. 535
(1943); superseded to extent it is
inconsistent with Solicitor's Opinion
-Tax Status of the Production of
Oil and Gas from Leases of the
Ft. Peck Tribal Lands Under the
1938 Mineral Leasing Act, M-36896,
84 I.D. 905 (1977).

Lindberg, Anna C. (3 L.D. 95); modi-
fied, 4 L.D. 299 (1885).

xc
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Linderman v. Wait (6 L.D. 689);
overruled, 13 L.D. 459 (1891).

*Linhart v. Santa Fe Pacific R.R. Co.
(36 L.D. 41); overruled, 41 L.D. 284
(See 43 L.D. 536 (1914)).

Liss, Merwin E., Cumberland & Alle-
gheny Gas Company, 67 I.D. 385
(1960), is overruled, 80 I.D. 395
(1973).

Little Pet Lode (4 L.D. 17); overruled,
25 L.D. 550 (1897).

Lock Lode (6 L.D. 105); overruled so
far as in conflict, 26 L.D. 123
(1898).

Lockwood, Francis A. (20 L.D. 361);
modified, 21 L.D. 200 (1895).

Lonergan v. Shockley (33 L.D. 238);
overruled so far as in conflict, 34
L.D. 314; 36 L.D. 199 (1907).

Louisiana, State of (8 L.D. 126);
modified, 9 L.D. 157 (1889).

Louisiana, State of (24 L.D. 231); va-
cated, 26 L.D. 5 (1898).

Louisiana, State of (47 L.D. 366);
overruled so far as in conflict, 51
L.D. 291 (1925).

Louisiana, State of (48 L.D. 201);
overruled so far as in conflict, 51
L.D. 291 (1925).

Lucy B. Hussey Lode (5 L.D. 93);
overruled, 25 L.D. 495 (1897).

Luse, Jeanette L. et al. (61 I.D. 103);
distinguished by Richfield Oil Corp.,
71 I.D. 243 (1964).

Luton, James W. (34 L.D. 468}-; over-
ruled so far as in conflict, 35 L.D.
102 (1906).

Lyman, Mary 0. (24 L.D. 493); over-
ruled so far as in conflict, 43 L.D.
221 (1914).

Lynch, Patrick (7 L.D. 33); overruled
so far as in conflict, 13 L.D. 713
(1891).

Mabel Lode, 26 L.D. 675, distin-
guished; 57 I.D. 63 (1939).

Madigan, Thomas (8 L.D. 188); over-
ruled, 27 L.D. 448 (1898).

Maginnis, Charles P. (31 L.D. 222);
overruled, 35 L.D. 399 (1907).

Maginnis, John S. (32 L.D. 14) ; modi-
fied (42 L.D. 472 (1913)).

Maher, John M. (34 L.D. 342); modi-
fied, 42 L.D. 472 (1913).

Mahoney, Timothy (41 L.D. 129);
overruled, 42 L.D. 313 (1913).

Makela, Charles (46 L.D. 509); ex-
tended, 49 L.D. 244 (1922).

Makemson v. Snider's Heirs (22 L.D.
511); overruled, 32 L.D. 650 (1904).

Malone Land and Water Co. (41 L.D.
138); overruled in part, 43 L.D. 110
(1914).

Maney, John J. (35 L.D. 250); modi-
fied, 48 L.D. 153 (1921).

Maple, Frank (37 L.D. 107); over-
ruled, 43 L.D. 181 (1914).

Martin v. Patrick (41 L.D. 284); over-
ruled, 43 L.D. 536 (1914).

Mason v. Cromwell (24 L.D. 248); va-
cated, 26 L.D. 369 (1898).

Masten, E. C. (22 L.D.--337); over-
ruled, 25 L.D. 111 (1897).

Mather et al. v. Hackley's Heirs (15
L.D. 487); vacated,. 19 L.D. 48
(1894).

Maughan, George W. (1 L.D. 25) ;
overruled, 7 L.D. 94 (1888).

Maxwell and Sangre de Cristo Land
Grants (46 L.D. 301); modified, 48
L.D. 87, 88 (1921).

McBride v. Secretary of the Interior
(8 C.L.O. 10); modified, 52 L.D. 33
(1927).

McCalla v. Acker (29 L.D. 203); va-
cated, 30 L.D. 277 (1900).

McCord, W. E. (23 L.D. 137); over-
ruled to extent of any possible in-
consistency, 56 I.D. 73 (1937).

McCornick, Williams S. (41 L.D. 661,
666); vacated, 43 L.D. 429 (1914).

*McCraney v. Heirs of Hayes (33 L.D.
21); overruled so far as in conflict,
41 L.D. 119 (1912) (See 43 L.D.
196).

McDonald, Roy (34 L.D.. 21); over-
ruled, 37 L.D. 285 (1908).

*McDonogh School Fund (11 L.D.
378) ; overruled, 30 L.D. 616 (1901)
(See 35 L.D. 399).

McFadden et al. v. Mountain View
Mining and Milling Co. (26 L.D.
530); vacated, 27 L.D. 358 (1898).
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McGee, Edward D. (17 L.D. 285);
overruled, 29 L.D. 166 (1899).

McGrann, Owen (5 L.D. 10); over-
ruled, 24 L.D. 502 (1897).

McGregor, Carl (37 L.D. 693); over-
ruled, 38 L.D. 148 (1909).

McHarry v. Stewart (9 L.D. 344);
criticized and distinguished, 56 I.D.
340 (1938).

McKernan v. Bailey (16 L.D. 368);
overruled, 17 L.D. 494 (1893).

*McKittrick Oil Co. v. Southern Pa-
cific R.R. Co. (37 L.D. 243); over-
ruled so far as in conflict, 40 L.D.
528 (See 42 L.D. 317 (1913) ).

McMicken, Herbert et al. (10 L.D.
97); (11 L.D. 96); distinguished, 58
I.D. 257, 260 (1942).

McNamara et al. v. State of California
(17 L.D. 296); overruled, 22 L.D.
666 (1896).

McPeek v. Sullivan et al. (25 L.D.
281); overruled, 36 L.D. 26 (1907).

*Mee v. Hughart et al. (23 L.D. 455);
vacated, 28 L.D. 209. In effect rein-
stated, 44 L.D. 414, 487, 46 L.D. 434;
48 L.D. 195, 346, 348; 49 L.D. 659,
660 (1923).

Meeboer v. Heirs of Schut (35 L.D.
335); overruled so far as in conflict,
41 L.D. 119 (1912) (See 43 L.D.
196).

Mercer v. Buford: Townsite (35 L.D.
119) ; overruled, 35 L.D. 649 (1907).

Meyer v. Brown (15 L.D. 307) (See 39
L.D. 162, 225 (1910)).

Meyer, Peter (6 L.D. 639); modified,
12 L.D. 436 (1891).

Midland Oilfields Co. (50 L.D. 620);
overruled so far as in conflict, 54
I.D. 371 (1934).

Mikesell, Henry D., A-24112 (Mar. 11,
1946); rehearing denied (June 20,
1946), overruled to extent inconsist-
ent, 70 I.D. 149 (1963).

Miller, D., 60 I.D. 161; overruled in
part, 62 I.D. 210.

Miller, Duncan, A-29760 (Sept. 18,
1963), overruled, 79 I.D. 416 (1972).

Miller, Duncan, A-30742 (December 2,
1966)-, overruled, 79 I.D. 416 (1972).

Miller, Duncan, A-30722 (April 14,
1967), overruled, 79 I.D. 416 (1972).

Miller, Edwin J. (35 L.D. 411); over-
ruled, 43 L.D. 181 (1914).

Miller v. Sebastian (19 L.D. 288);
overruled, 26 L.D. 448 (1898).

Milner and North Side R.R. Co. (36
L.D. 488); overruled, 40 L.D. 187.

Milton et al. v. Lamb (22 L.D. 839);
overruled, 25 L.D. 550 (1897).

Milwaukee, Lake Shore and Western
Ry. Co. (12 L.D. 79); overruled, 29
L.D. 112 (1899).

Miner v. Mariott et al. (2 L.D. 709)
modified, 28 L.D. 224 (1899).

Minnesota and Ontario Bridge Com-
pany (30 L.D. 77); no longer fol-
lowed, 50 L.D. 359 (1924).

*Mitchell v. Brown (3 L.D. 65); over-
ruled, 41 L.D. 396 (1912) (See 43
L.D. 520).

Monitor Lode (18 L.D. 358); over-
ruled, 25 L.D. 495 (1897).

Monster Lode (35 L.D. 493); over-
ruled so far as in conflict, 55 I.D.
348 (1935).

Moore, Charles H. (16 L.D. 204);
overruled, 27 L.D. 481, 2 (1898).

Morgan v. Craig (10 C.L.O. 234);
overruled, 5 L.D. 303 (1886).

Morgan, Henry S. et al., 65 I.D. 369;
overruled to extent inconsistent, 71
I.D. 22 (1964) .

Morgan v. Rowland (37 L.D. 90);
overruled, 37 L.D. 618 (1909).

Moritz v. Hinz (36 L.D. 450); vacated,
37 L.D. 382 (1909).

Morrison, Charles S. (36 L.D. 126);
modified, 36 L.D. 319 (1908).

Morrow et al. v. State of Oregon et al.
(32 L.D. 54); modified, 33 L.D. 101
(1904).

Moses, Zelmer R. (36 L.D. 473); over-
ruled, 44 L.D. 570.

Mountain Chief Nos. 8 and 9 Lode
Claims (36 L.D. 100); overruled in
part, 36 L.D. 551 (1908).

Mountain Fuel Supply Company, A-
31053 (Dec. 19, 1969), overruled,
79 I.D. 416 (1972).

Mt. Whitney Military Reservation (40
L.D. 315 (1911)) (See 43 L.D. 33).
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Muller, Ernest (46 L.D. 243); over-
ruled, 48 L.D. 163 (1921).

Muller, Esberne K. (39 L.D. 72);
modified, 39 L.D. 360 (1910).

Mulnix, Philip, Heirs of (33 L.D.
331); overruled, 43 L.D. 532 (1915).

Munsey, Glenn, Earnest Scott and Ar-
nold Scott v. Smitty Baker Coal
Company, Inc., 1 IBMA 144, 162
(Aug. 8, 1972), 79 I.D. 501, 509,
distinguished, 80 I.D. 251 (1973).

Myll, Clifton O., 71 I.D. 458 (1964);
as supplemented, 71 I.D. 486 (1964),
vacated, 72 I.D. 536 (1965).

National Livestock Company and Zack
Cox, I.G.D. 55 (1938), is overruled,
United States v. Maher, Charles et
al., 5 IBLA 209, 79 I.D. 109 (1972).

Naughton, Harold J., 3 IBLA 237, 78
I.D. 300 (1971); Schweite, Helena
M., 14 IBLA 305 (Feb. 1, 1974) is
distinguished by Kristeen J. Burke,
Joe N. Melovedoff, Victor Melove-
doff, 20 IBLA 162 (May 5, 1975).

Nebraska, State of (18 L.D. 124);
overruled, 28 L.D. 358 (1899).

Nebraska, State of v. Dorrington (2
C.L.L. 647); overruled, 26 L.D. 123
(1898).

Neilsen v. Central Pacific R.R. Co. et
al. (26 L.D. 252); modified, 30 L.D.
216 (1900).

Newbanks v. Thompson (22 L.D. 490);
overruled, 29 L.D. 108 (1899).

Newlon, Robert C. (41 L.D. 421);
overruled so far as in conflict, 43
L.D. 364 (1914).

New Mexico, State of (46 L.D. 217);
overruled, 48 L.D. 97 (1921).

New Mexico, State of (49 L.D. 314);
overruled, 54 I.D. 159 (1933).

Newton, Walter (22 L.D. 322); modi-
fied, 25 L.D. 188 (1897).

New York Lode and Mill Site (5 L.D.
513); overruled, 27 L.D. 373 (1898).

*Nickel, John R. (9 L.D. 388); over-
ruled, 41 L.D. 129 (1912) (See 42
L.D. 313).

Northern Pacific R.R. Co. (20 L.D.
191); modified, 22 L.D. 234; over-
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ruled so far as in conflict, 29 L.D.
550 (1900).

Northern Pacific R.R. Co. (21 L.D.
412, 23 L.D. 204; 25 L.D. 501);
overruled, 53 I.D. 242 (See 26 L.D.
265; 33 L.D. 426; 44 L.D. 218
(1915); 117 U.S. 435).

orthern Pacific R.R. Co. v. Bowman
(7 L.D. 238); modified, 18 L.D. 224
(1894).

orthern Pacific R.R' Co. v. Burns (6
L.D. 21); overruled, 20 L.D. 191
(1895).

orthern Pacific R.R. Co. v. Loomis
(21 L.D. 395); overruled, 27 L.D.
464 (1898).
northern Pacific R.R. Co. v. Marshall
et al. (17 L.D. 545); overruled, 28
L.D. 174 (1899).

rorthern Pacific R.R. Co. v. Miller (7
L.D. 100); overruled so far as in
conflict, 16 L.D. 229 (1893).

Northern Pacific R.R. Co. v. Sherwood
(28 L.D. 126); overruled so far as
in conflict, 29 L.D. 550 (1900).
forthern Pacific R.R. Co. v. Symons

(22 L.D. 686); overruled, 28 L.D. 95
(1899).

rorthern Pacific R.R. Co. v. Urquhart
(8 L.D. 365); overruled, 28 L.D. 126
(1899).

Northern Pacific R.R. Co. v. Walters
et al. (13 L.D. 230); overruled so
far as in conflict, 49 L.D. 391
(1922).

rorthern Pacific R.R. Co. v. Yantis (8
L.D. 58); overruled, 12 L.D. 127
(1891).

Northern Pacific Ry. Co. (48 L.D.
573); overruled so far as in conflict,
51 L.D. 196 (1925) (See 52 L.D. 58
(1927)).

runez, Roman C. and Serapio (56 I.D.
363); overruled so far as in conflict,
57 I.D. 213.

ryman v. St. Paul, Minneapolis, and
Manitoba Ry. Co. (5 L.D. 396);
overruled, 6 L.D. 750 (1888).

O'Donnell, Thomas J. (28 L.D. 214);
overruled, 35 L.D. 411 (1907).
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Oil and Gas Privilege and License
Tax, Ft. Peck Reservation, Undez
Laws of Montana, M-36318 (Oct.
13, 1955); is superseded to the ex.
tent that it is inconsistent with, So-
licitor's Opinion-Tax Status of the
Production of Oil and Gas From
Lease of the Ft. Peck Tribal Lands
Under the 1938 Mineral Leasing
Act, M-36896, 84 I.D. 905 (1977).

Olson v. Traver et al. (26 L.D. 350,
628); overruled so far as in conflict,
29 L.D. 480; 30 L.D. 382 (1900).

Opinion A.A.G. (35 L.D. 277); va-
cated, 36 L.D. 342 (1908).

Opinion of Acting Solicitor, June 6,
1941; overruled so far as inconsist-
ent, 60 I.D. 333 (1949).

*Opinion of Acting Solicitor, July 30,
1942; overruled so far as in conflict,
58 I.D. 331 (1943) (See 59 I.D. 346,
350).

Opinion of Associate Solicitor, Oct. 22,
1947 (M-34999) ; distinguished, 68
I.D. 433 (1961).

Opinion of Associate Solicitor, M-
36463, 64 I.D. 351 (1957); over-
ruled, 74 I.D. 165 (1967).

Opinion of Associate Solicitor, M-
36512 (July 29, 1958); overruled to
extent inconsistent, 70 ID. 159
(1963).

Opinion of Chief Counsel, July 1, 1914
(43 L.D. 339); explained, 68 I.D.
372 (1961).

Opinion of Deputy Assistant Secretary
(Dec. 2, 1966), affirming Oct. 27,
1966), is superseded to the extent
that it is inconsistent with Solici-
tor's Opinion-Tax Status of the
Production of Oil and Gas From
Leases of the Ft. Peck Tribal Lands
Under the 1938 Mineral Leasing
Act, M-36896, 84 I.D. 905 (1977).

Opinion of Secretary, 75 I.D. 147
(1968); vacated, 76 I.D. 69 (1969).

Opinion of Solicitor, Oct. 31, 1917
(D-40462); overruled so far as in-
consistent, 58 I.D. 85, 92, 96 (1942).

Opinion of Solicitor, Feb. 7, 1919
(D-44083); overruled, November 4,

1921 (M-6397) (See 58 I.D. 158,
160 (1942)).

Opinion of Solicitor, August 8, 1933
(M-27499); overruled so far as in
conflict, 54 I.D. 402 (1934).

Opinion of Solicitor, June 15, 1934 (54
I.D. 517 (1934) ); overruled in part,
February 11, 1957 (M-36410).

Opinion of Solicitor, Oct. 25, 1934, 55
I.D. 14, overruled so far as incon-
sistent, 77 I.D. 49 (1970).

Opinion of Solicitor, M-28198 (Jan. 8,
1936), finding inter alia, that the
Indian Title to Certain Lands within
the Ft. Yuma Indian Reservation
has been Extinguished, is well
founded and is affirmed, Solicitor's
Opinion, M-36886, 84 I.D. 1 (1977).

Opinion of Solicitor, May 8, 1940 (57
I.D. 124); overruled in part, 58 I.D.
562, 567 (1943).

Opinion of Solicitor, Aug. 31, 1943
(M-33183), distinguished, 58 I.D.
726, 729 (1944).

Opinion of Solicitor, May 2, 1944 (58
I.D. 680); distinguished, 64 I.D. 141.

Opinion of Solicitor, M-34326, 59 I.D.
147 (1945); overruled in part, So-
licitor's Opinion, M-36887, 84 I.D.
72 (1977).

Opinion of Solicitor, Oct. 22, 1947
(M-34999); distinguished, 68 I.D.
433 (1961).

Opinion of Solicitor, Mar. 28, 1949
(M-35093); overruled in part, 64
I.D. 70 (1957).

Opinion of Solicitor, 60 ID. 436
(1950); will not be followed to the
extent that it conflicts with these
views, 72 I.D. 92 (1965).

Opinion of Solicitor, M-36051 (Decem-
ber 7, 1950), modified; Solicitor's
Opinion, M-36863, 79 I.D. 513
(1972).

Opinion of Solicitor, Jan. 19, 1956
(M-36378); overruled to extent in-
consistent, 64 I.D. 57 (1957).

Opinion of Solicitor, June 4, 1957 (M-
36443); overruled in part, 65 I.D.
316 (1958).
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Opinion of Solicitor, July 9, 1957 (M-
36442); withdrawn and superseded,
65 I.D. 386, 388 (1958).

Opinion of Solicitor, Oct. 30, 1957, 64
I.D. 393 (M-36429); no longer fol-
lowed, 67 I.D. 366 (1960).

Opinion of Solicitor, 64 I.D. 351
(1957); overruled, M-36706, 74 I.D.
165 (1967).

Opinion of Solicitor, 64 I.D. 435
(1957),; will not be followed to the
extent that it conflicts' with these
views M-36456 (Supp.) (Feb. 18,
1969), 76 I.D. 14 (1969).

Opinion of Solicitor, July 29, 1958
(M-36512); overruled to extent in-
consistent, 70 I.D. 159 (1963). '

Opinion of Solicitor, Oct. 27, 1958
(M-36531); overruled, 69 I.D. 110
(1962).

Opinion of Solicitor, July 20, 1959
(M-36531, Supp.); overruled, 69
I.D. 110 (1962).

Opinion of Solicitor, 68 I.D. 433
(1961); distinguished and limited,
72 I.D. 245 (1965).

Opinion of Solicitor, M-36767 (Nov. 1,
1967) (supplementing, M-36599),
69 I.D. 195 (1962).

Opinion of Solicitor, M-36735 (Jan.
31, 1968), is reversed and with-
drawn, Relocation of Flathead Irri-
gation Project's Kerr Substation
and Switchyard, M-36735 (Supp.),
83 I.D. 346 (1976).

Opinions of Solicitor, September 15,
1914,. and February 2, 1915; over-
ruled, September 9, 1919 (D-43035,
May Caramony) (See 58 I.D. 149,
154-156 (1942)).

Oregon and California R.R. Co. v.
Puckett (39 L.D. 169); modified, 53
I.D. 264 (1931).

Oregon Central Military Wagon Road
Co. v. Hart (17 L.D. 480); over-
ruled, 18 L.D. 543 (1894).

Owens et al. v. State of California (22
L.D. 369); overruled, 38 L.D. 253
(1909).

Pace v. Carstarphen et al. (50 L.D.

369); distinguished, 61 I.D. 459
(1954).

Pacific Slope Lode (12 L.D. 686);
overruled so far as in conflict, 25
L.D. 518 (1897).

Page, Ralph, 8 IBLA 435 (Dec. 22,
1972), explained; Sam Rosetti, 15
IBLA 288, 81 I.D. 251 (1974).

Papina v. Alderson (1 B.L.P. 91);
modified, 5 L.D. 256 (1886).

Patterson, Charles E. (3 L.D. 260);
modified, 6 L.D. 264, 626.

Paul Jarvis, Inc., Appeal of (64 I.D.
285); distinguished, 64 I.D. 388
(1957).

Paul Jones Lode (28 L.D. 120); modi-
fied, 31 L.D. 359 overruled, 57 I.D.
63 (1939).

Paul v. Wiseman (21 L.D. 12); over-
ruled, 27 L.D. 522 (1898).

Pecos Irrigation and Improvement Co.
(15 L.D. 470); overruled, 18 L.D.
168,268 (1894).

Pennock, Belle L. (42 L.D. 315); va-
cated, 43 L.D. 66 (1914).

Perry v. Central Pacific R.R. Co. (39
L.D. 5); overruled so far as in con-
flict, 47 L.D. 303, 304 (1920).

Phebus, Clayton (48 L.D. 128); over-
ruled so far as in conflict, 50 L.D.
281; overruled to extent inconsist-
ent, 70 I.D. 159 (1963).

Phelps, W. L. (8 C.L.O. 139); over-
ruled, 2 L.D. 854 (1884).

Phillips, Alonzo (2 L.D. 321); over-
ruled, 15 L.D. 424 (1892).

Phillips v. Breazeale's Heirs (19 L.D.
573); overruled, 39 L.D. 93 (1910).

Phillips, Cecil H., A-30851 (November
16, 1967), overruled, 79 I.D. 416
(1972).

Phillips, Vance W., 14 IBLA 79 (Dec.
11, 1973) is modified by Vance W.
Phillips and Aelisa A. Burnham, 19
IBLA 211 (Mar. 21. 1975).

Pieper, Agnes C. (35 L.D. 459); over-
ruled, 43 L.D. 374 (1914).

Pierce, Lewis W. (18 L.D. 328); va-
cated, 53 I.D. 447; overruled so far
as in conflict, 59 I.D. 416, 422
(1947).

XCV
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Pietkiewicz et al. v. Richmond (29 L.D
195); overruled, 37 L.D. 145 (1908)

Pike's Peak Lode (10 L.D. 200) ; over-
ruled in part, 20 L.D. 204, 48 L.D
523 (1922).

Pike's Peak Lode (14 L.D. 47); over-
ruled, 20 L.D. 204, 48 L.D. 523
(1922).

Popple, James (12 L.D. 433); over-
ruled, 13 L.D. 588 (1891).

Powell, D. C. (6 L.D. 302); modified,
15 L.D. 477 (1892).

Prange, Christ C. and William C.
Braasch (48 L.D. 488); overruled so
far as in conflict, 60 I.D. 417, 419
(1950).

Premo, George (9 L.D. 70) (See 39
L.D. 162, 225 (1910).

Prescott, Henrietta P. (46 L.D. 486);
overruled, 51 L.D. 287 (1925).

Pringle, Wesley (13 L.D. 519); over-
ruled, 29 L.D. 599 (1900).

Provensal, Victor H. (30 L.D. 616);
overruled, 35 L.D. 399 (1907).

Prue, Widow of Emanuel (6 L.D.
436); vacated, 33 L.D. 409 (1905).

Pugh, F. M. et al. (14 L.D. 274); in
effect vacated, 232 U.S. 452.

Puyallup Allotment (20 L.D. 157);
modified, 29 L.D. 628 (1900).

Ramsey, George L., Heirs of Edwin C.
Philbrick (A-16060)-, August 6,
1931, unreported; recalled and va-
cated, 58 I.D. 272, 275, 290 (1942).

Rancho Alisal (1 L.D. 173); overruled,
5 L.D. 320 (1886).

Ranger Fuel Corporation, 2 IBMA 163
(July 17, 1973), 80 I.D. 708; Set
aside by Memorandum Opinion and
Order Upon Reconsideration in
Ranger Fuel Corporation, 2 IBMA
186 (September 5, 1973), 80 I.D.
604.

Rankin, James D. et al. (7 L.D. 411);
overruled, 35 L.D. 32 (1906).

Rankin, John M. (20 L.D. 272); re-
versed, 21 L.D. 404 (1895).

Rayburn, Ethel Cowgill, A-28866
(Sept. 6, 1962) is modified by T. T.

Cowgill, et al., 19 IBLA 274 (Apr. 7,
1975).

Rebel Lode (12 L.D. 683); overruled,
20 L.D. 204; 48 L.D. 523 (1922).

*Reed v. Buffington (7 L.D. 154);
overruled, 8 L.D. 110 (1889) (See 9
L.D. 360).

Regione v. Rosseler (40 L.D. 93); va-
cated, 40 L.D. 420 (1912).

Reid, Bettie H., Lucille H. Pipkin (61
I.D. 1); overruled, 61 I.D. 355
(1954).

Reliable Coal Corp., 1 IBMA 50, 78
I.D. 199 (1971) distinguished, Zeig-
ler Coal Corporation, 1 IBMA 71, 78
I.D. 362 (1971).

Relocation of Flathead Irrigation
Project's Kerr Substation and
Switchyard, M-36735 (Jan. 31,
1968); is reversed and withdrawn,
M-36735 (Supp.), 83 I.D. 346
(1976).

Rialto No. 2 Placer Mining Claim (34
L.D. 44); overruled, 37 L.D. 250
(1908).

Rico Town Site (1 LD. 556); modi-
fied 5 L.D. 256 (1886).

Rio Verde Canal Co. (26 L.D. 381);
vacated, 27 L.D. 421 (1898).

Roberts v. Oregon Central Military
Road Co. (19 L.D. 591); overruled,
31 L.D. 174 (1901).

Robinson, Stella G. (12 L.D. 443);
overruled, 13 L.D. 1 (1891).

Rogers v. Atlantic & Pacific R.R. Co.
(6 L.D. 565); overruled so far as in
conflict, 8 L.D. 165 (1889).

Rogers, Fred B. (47 L.D. 325); va-
cated, 53 I.D. 649 (1932).

Rogers, Horace B. (10 L.D. 29); over-
ruled, 14 L.D. 321 (1892).

*Rogers v. Lukens (6 L.D. 111); over-
ruled, 8 L.D. 110 (1889) (See 9
L.D. 360).

Romero v. Widow of Knox (48 L.D.
32); overruled so far as in conflict,
49 L.D. 244 (1922).

Roth, Gottlieb (50 L.D. 196); modified,
50 L.D. 197 (1924).

Rough Rider and Other Lode Claims
(41 L.D. 242, 255); vacated, 42 L.D.
584 (1913).
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St. Clair, Frank (52 L.D. 597); modi-
fied, 53 I.D. 194 (1930).

*St. Paul, Minneapolis and Manitoba
Ry. Co. (8 L.D. 255); modified, i3
L.D. 354 (1891) (See 32 L.D. 21).

St. Paul, Minneapolis and Manitoba
Ry. Co. v. Fogelberg (29 L.D. 291);
vacated, 30 L.D. 191 (1900).

St. Paul, Minneapolis and Manitoba
Ry. Co. v. Hagen (20 L.D. 249);
overruled, 25 L.D. 86 (1897)..

Salsberry, Carroll (17 L.D. 170);
overruled, 39 L.D. 93 (1910).

Sangre de Cristo and Maxwell Land
Grants (46 L.D. 301); modified, 48
L.D. 88 (1921).

Santa Fe Pacific R.R. Co. v. Peterson
(39 L.D. 442); overruled, 41 L.D.
383 (1912).

Satisfaction Extension Mill Site (14
L.D. 173 (1892) ) (See 32 L.D. 128).

*Sayles, Henry P. (2 L.D. 88); modi-
fled 6 L.D. 797 (1888) (See 37 L.D.
330).

Schweite, Helena M., 14 IBLA 305
(Feb. 1, 1974); Naughton, Harold
J., 3 IBLA 237, 78 I.D. 300 (1971)
is distinguished by Kristeen J.
Burke, Joe N. Melovedoff, Victor
Melovedoff, 20 IBLA 162 (May 5,
1975).

Schweitzer v. Hilliard et al. (19 L.D.
294); overruled so far as in conflict,
26 L.D. 639 (1898).

Serrano v. Southern Pacific R.R. Co.
(6 C.L.O. 93); overruled, 1 L.D. 380,

Serry, John' J. (27 L.D. 330); over-
ruled so far as in conflict, 59 I.D.
416,422 (1947).

Shale Oil Company overruled so far
as in conflict, '(See 55 I.D. 287
(1935)).

Shanley v. Moran (1 L.D. 162); over-
ruled, 15 L.D. 424 (1892).

Shillander, H. E., A-30279 (January
26, 1965), overruled, 79 I.D. 416
(1972).

Shineberger, Joseph (8 L.D. 231);
overruled, 9 L.D. 202 (1889).

Silver Queen Lode (16 L.D. 186);
overruled, 57 I.D. 63 (1939).

Simpson, Lawrence W. (35 L.D. 399,
609); modified, 36 L.D. 205 (1907).

Simpson Robert E., A-4167 (June 22,
1970); overruled to extent inconsist-
ent, United States v. Union Carbide
Corp., 31 IBLA 72, 84 I.D. 309
(1977).

Sipchen v. Ross (1 L.D. 634); modi-
fied, 4 L.D. 152 (1885).

Smead v. Southern Pacific R.R. Co.
(21 L.D. 432); vacated, 29 L.D. 135
(1899).

Smith, M. P., 51 L.D. 251 (1925);
overruled, Solicitor's Opinion, Re-
sponse to Feb. 17, 1976, Request
from the General Accounting Of-
fice: Interpretation of Mineral Leas-
ing Act of 1920, and Outer Conti-
nental Shelf Lands Act Royalty
Clause, M-36888 (Oct. 4, 1976), 84
I.D. 54 (1977).

Snook, Noah A. et at. (41 L.D. 428);
overruled so far as in conflict, 43
L.D. 364 (1914).

Sorli v. Berg (40 L.D. 259); overruled,
42 L.D. 557 (1913).

South Dakota Mining Co. v. McDonald
30 L.D. 357 (1900), distinguished,
28 IBLA 187, 83 I.D. 609 (1976).

Southern Pacific R.R. Co. (15 L.D.
460); reversed, 18 L.D. 275 (1894).

Southern Pacific R.R. Co. (28 L.D.
281) ; recalled, 32 L.D. 51 (1903).

Southern Pacific R.R. Co. (33 L.D.
89); recalled, 33 L.D. 528 (1905).

Southern Pacific R.R. Co. v. Bruns (31
L.D. 272); vacated, 37 L.D. 243
(1908).

South Star Lode (17 L.D. 280); over-
ruled, 20 L.D. 204; 48 L.D. 523
(1922).

Spaulding v. Northern Pacific R.R. Co.
(21 L.D. 57); overruled, 31 L.D. 151.

Spencer, James (6 L.D. 217); modi-
fied, 6 L.D. 772; 8 L.D. 467 (1889).

Sprulli, Leila May (50 L.D. 549);
overruled, 52 L.D. 339 (1928).

Standard Oil Company of California
et al., 76 I.D. 271 (1969), no longer
followed, 5 IBLA 26, 79 I.D. 23
(1972).

TABLE OF OVERRULED :
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Standard Oil Company of California
v. Morton, 450 F.2d 498 (9th Cir.
1971) ; 79 I.D. 23 (1972).

Standard Shales Products Co. (52
L.D. 522); overruled so far as in
conflict, 53 I.D. 42 (1930).

Star Gold Mining Co. (47 L.D. 38);
distinguished by U.S. v. Alaska Em-
pire Gold Mining Co., 71 I.D. 273
(1964).

State of California (14 L.D. 253) ; va-
cated, 23 L.D. 230 (1896). Over-
ruled, 31 L.D. 335 (1902).

State of California (15 L.D. 10) ; over-
ruled, 23 L.D. 423 (1896).

State of California (19 L.D. 585) ; va-
cated, 28 L.D. 57 (1899).

State of California (22 LD. 428);
overruled, 32 L.D. 34 (1903).

State of California (32 L.D. 346); va-
cated, 50 LD. 628 (1924) (See 37
L.D. 499 and 46 L.D. 396).

State of California (44 L.D. 118, 468);
overruled, 48 L.D. 97 (1921).

State of California v. Moccettini (19
L.D. 359); overruled, 31 L.D. 335
(1902).

State of California v. Pierce (3 C.L.O.
118); modified, 2 L.D. 854 (1884).

State of California v. Smith (5 L.D.
543) ; overruled so far as in conflict,
18 L.D. 343 (1894).

State of Colorado (7 L.D. 490); over-
ruled, 9 L.D. 408 (1889).

State of Florida (17 L.D. 355); re-
versed, 19 L.D. 76 (1894).

State of Florida (47 L.D. 92, 93);
overruled so far as in conflict, 51
L.D. 291 (1925).

State of Louisiana (S L.D. 126) ; modi-
fied, 9 L.D. 157 (1889).

State of Louisiana (24 L.D. 231); va-
cated, 26 L.D. 5 (1898).

State of Louisiana (47 L.D. 366); 48
L.D. 201 overruled so far as in, con-
flict, 51 L.D. 291 (1925).

State of Nebraska (18 L.D. 124);
overruled, 28 L.D. 358 (1899).

State of Nebraska v. Dorrington (2
C.L.L. 467); overruled so far as in
conflict, 26 L.D. 123 (1898).

State of New Mexico (46 L.D. 217);
overruled, 48 L.D. 98.

State of New Mexico (49 L.D. 314);
overruled, 54 I.D. 159 (1933).

State of Utah (45 L.D. 551); over-
ruled, 48 L.D. 97 (1921).

State Production Taxes on Tribal Roy-
alties from Leases Other than Oil
and Gas, M-36345 (May 4, 1956), is
superseded to the extent that it is
inconsistent with Solicitor's Opinion
-Tax Status of the Production of
Oil and Gas from Leases of the
Ft. Peck Tribal Lands Under the
1938 Mineral Leasing Act, M-36896,
84 I.D. 905 (1977).

*Stevenson, Heirs of v. Cunningham
(32 L.D. 650); overruled so far as
in conflict, 41 L.D. 119 (1912) (See
43 L.D. 196).

Stewart et al. v. Rees et al. (21 L.D.
446); overruled so far as in conflict,
29 L.D. 401 (1900).

Stirling, Lillie E. (39 L.D. 346); over-
ruled, 46 L.D. 110 (1917).

Stockley, Thomas J. (44 L.D. 178,
180); vacated, 260 U.S. 532 (See
49 L.D. 460, 461, 492 (1923) ).

Strain, A. G. (40 L.D. 108); overruled
so far as in conflict, 51 L.D. 51
(1925).

Streit, Arnold (T-476 (Ir.)), Aug. 26,
1952 unreported; overruled, 62 I.D.
12 (1955).

Stricker, Lizzie (15 L.D. 74); over-
ruled so far as in conflict, 18 L.D.
283 (1894).

Stump, Alfred M. et al. (39 L.D. 437);
vacated, 42 L.D. 566 (1913).

Sumner v. Roberts (23 L.D. 201);
overruled so far as in conflict, 41
L.D. 173 (1912).

Superior Oil Company, A-28897 (Sep-
tember 12, 1962) and William Wos-
tenberg, A-26450 (September 5,
1952), distinguished in dictum; 6
IBLA 318, 79 I.D. 439 (1972).

Sweeney v. Northern Pacific R.R. Co.
(20 L.D. 394); overruled, 28 L.D.
174 (1899).
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*Sweet, Eri P. (2 C.L.O. 18); over-
ruled 41 L.D. 129 (1912) (See 42
L.D. 313).

Sweeten v. Stevenson (2 B.L.P. 42);
overruled so far as in conflict, 3 L.D.
248 (1884).

Taft v. Chapin (14 L.D. 593); over-
ruled, 17 L.D. 414, 417 (1893).

Taggart, William M. (41 LD. 282);
overruled, 47 L.D. 370 (1920).

Talkington's Heirs v. Hempfling (2
L.D. 46); overruled, 14 L.D. 200
(1892).

Tate, Sarah J. (10 L.D. 469); over-
ruled, 21 L.D. 209, 211 (1895).

Taylor, Josephine et al. (A-21994),
June 27, 1939, unreported; overruled
so far as in conflict, 59 I.D. 258, 260
(1946).

Taylor v. Yates et al. (8 L.D. 279);
reversed, 10 L.D. 242 (1890).

*Teller, John C. (26 L.D. 484); over-
ruled 36 L.D. 36 (1907) (See 37
L.D. 715).

Thorstenson, Even (45 L.D. 96); over-
ruled so far as in conflict, 47 L.D.
258 (1919).

Tieck v. McNeil (48 L.D. 158); modi-
fied, 49 L.D. 260 (1922).

Toles v. Northern Pacific Ry. Co. et al.
(39 L.D. 371); overruled so far as
in conflict, 45 L.D. 92, 93 (1915).

Tonkins, H. H. (41 L.D. 516); over-
ruled, 51 L.D. 27 (1925).

Traganza, Mertie C. (40 L.D. 300);
overruled, 42 L.D. 611, 612 (1913).

Traugh v. Ernst (2 L.D. 212); over-
ruled, 3 L.D. 98, 248 (1884).

Tripp v. Dunphy (28 L.D. 14); modi-
fied, 40 L.D. 128 (1911).

Tripp v. Stewart (7 C.L.O. 39); modi-
fied, 6 L.D. 795 (1888).

Tucker v. Florida Ry. & Nav. Co. (19
L.D. 414); overruled, 25 L.D. 233
(1897).

Tupper v. Schwarz (2 L.D. 623); over-
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DEPARTMENT OF THE INTERIOR

Act of Aug. 15, 1894-Indian Lands:
Ceded Lands-Withdrawals and Res-
ervations: Generally

The Agreement of Dec. 4, 1893, between
the Yuma (now Quechan) Indians and
the United States, ratified in sec.- 17 of
the Act of Aug. a, 1894, was an absolute,
present cession of any and all interests
of the Indians to the nonirrigable lands
in the Fort Yuma Indian Reservation cre-
ated by Executive Order of Jan. 9, 1884.

Act of Apr, 21, 1904-Indian Lands:
Ceded Lands-Reclamation Lands:
Generally-StatutoTy Construction:
Implied -Repeals

Sec. 25 of the Act of Apr. 21, 1904, which
authorized the application of the Recla-
mation Act of 1902 to the Yuma Indian
Reservation, did not repeal by implication
sec. 17 of the Act of Aug. 15, 1894, which
provided for the cession, reclamationand
allotment of the Reservation, and is in
no way inconsistent with the 1894 Act.

Act of Aug. 15,1894-Indian Lands:
Ceded Lands-Withdrawals and Res-
ervations: Generally

Assuming that the Act of Aug. 15, 1894,
was a conditional rather than an absolute
cession by the Yuma (now Quechan) In-
dians of their rights to the nonirrigable
lands in the Fort Yuma Indian Reserva-
tion, all material conditions on the part
of the United States were met, and the
cession has occurred -

Indian Lands: Ceded Lands-
Public Lands: Administration-Stat-
utory Construction: Administrative
Construction

The administrative treatment of land as
reservation land under the jurisdiction of
the Bureau of Indian Affairs for many
purposes is not dispositive of the status
of the land in the face of clear legislation
demonstrating that it was absolutely
ceded, even without conflicting admin'
istrativeb treatment of the lands as
public domain or under the jurisdiction of
the Reclamation Service. The Department
has the authority to resolve disputes and
correct errors in the status of lands
within its jurisdiction.

M-36886 J anuary 18,1977

OPINION BY SOLICITOR
AUSTIN

OFFICE OF THE SOLICITOR

To: Secretary of the Interior

SUBJECT: Title to Certain Lands
Within the Boundaries of the
Ft. Yuma Indian Reservation
as Established by the Executive
Order of Jan. 9, 1884 :

LEGAL CONCLUSION: Solicitor's
Opinion M-28198, dated Janu-
ary 8, 1936, finding, inter alia,
that the Indian title to certain

84 I.D. Nos. 1, 2, and 3



2 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 I.D.

lands within the Fort Yuma
Indian Reservation has been
extinguished, is well founded
and is affirmed.

INTRODUCTION

This opinion considers the title to
some 25,000 acres of land within the
boundaries of the original Fort
Yuma Indian Reservation. A 1936
unpublished opinion by Solicitor

MkIargold concluded that the Que-
chan Tribe holds no interest in the
lands. In 197-3 the Tribe advanced
to the Department a claim that the
Margold Opinion is incorrect as a
matter of law, and asked this office
to re-examine Solicitor Margold's
conclusion. After 'lengthy: and' care-
ful investigation of the legal ques-
tion and underlying facts, we con-
cluded, in Jan. 1976, that the
Opinion of Solicitor Margold is
well-founded and should be af-
firmed. The President of the Que-
chan Tribal Council was promptly
advised of this conclusion. Since the
announcement of our decision, nu-
merous inquiries have been made,
culminating with oversight hear-
ings by the Subcommittee on Indian
Affairs of the Senate Committee on
Interior and Insular Affairs, as to
the factual and legal justification
for our decision. This opinion will
respond to those inquiries.

STATEMENTS OF FACTS

1884 Executive Order Reservation

By Executive Order of Jan. 9,
1884,' President Arthur established

'I C. Kappler, Indian Affairs-Laws ad
Treaties 832 (1904) (hereinafter "Eappler").

the Fort Yuma Indian Reservation
in California 2 for the Yuma (now
called Quechan) Indians. The res-
ervation consisted of seventy-two
square miles, with its eastern bound-
ary beginning at "a point in the
channel of the Colorado River." 3

This order canceled an Executive Order, dated
July 6, 1883, that had set aside a different
tract of land in Arizona as a reservation for
these Indians. Id. at 831.

The 1884 Executive Order provided that the
reservation was to be "for the Yuma and
such other Indians as the Secretary of the
Interior may see fit to settle thereon.' The
Secretary has never settled any other group
of Indians on this reservation.

2 The. Fort uma Indian Reservation, as
established by the Executive Order of Jan. 9,
1884, will be referred to in this Memorandum
as the "Yuma Reservation."

3The full boundary described in the Execu-
tive Order of Jan. 9, 1884, is as follows:
"Beginning at a point in the channel of the
Colorado River due east of the meander corner
to sections nineteen and thirty, township fif-
teen south, range twenty-four east,' San
Bernardino meridian; thence'west on the line
between sections nineteen and thirty to the
range line between townships twenty-three
and twenty-four east; thence continuing west
on the section line to a point which, when sur-
veyed, will be the corner to sections twenty-,
two, twenty-three, twenty-six, and twenty-
seven, in township fifteen south, range twenty-
one east; thence south on the line between
sections twenty-six and twenty seven, in town-
ship fifteen south, range twenty-one east; and
continuing south on the section lines to the
intersection of the International boundary, be-
ing the corner to fractional sections thirty-
four and thirty-five, in township sixteen south,
range twenty-one east; thence easterly on the
international boundary to the middle of the
channel of the Colorado River; thence up said
river, in the middle of the channel thereof, to
the place of beginning * * to Id. at 832.

The portion of the Fort Yuma Military Res-
ervation in California was excepted from the
described tract of land. However, the final
paragraph of the Executire Order transferred
the entire Fort Yuma Military Reservation,
above and below the Colorado River, in Cal-
ifornia and Arizona respectively, "to the con-
trol of the Department of the Interior, to be
used for Indian purposes in connection with
the Indian reservation established by this
order." Id. On 'Feb. 11, 1892, the Assistant
Attorney General for the Department of the
Interior rendered a decision (approved by the
Secretary on Mar. 5, 1892) in which it was



1] TITLE TO CERTAIN LANDS WITHIN THE BOUNDARIES OF THE 3
FT. YUMA INDIAN RESERVATION AS ESTABLISHED BY THE EXECUTIVE ORDER.

OF JAN. 9, 1884
January 18, 1977

Some lands located within the ex-
terior boundaries of the Yuma Res-
ervation were in private ownership
in 1884. For example, in 1871 Con-
gress granted a right-of-way to the,
Southern Pacific Railroad Com-
pany for the purpose of construct-
ing a railroad,4 and in 1877 the
lands which comprise the present
city of Winterhaven had been pat-
ented in fee. These preexisting pri-
vate rights are expressly protected

held that the lands In the Fort Yuma Military
Reservation, both north and south of the
Colorado River, "became a part of -the Yuma
Indian Reservation by virtue of the order of
President Arthur dated Jan. 9, 1884." The
decision of the Assistant Attorney General was
implicitly endorsed by Congress one year later
when, by the Act of Jan. 20, 1893, 27 Stat.
420, it. granted the Yuma Pumping Irrigation
Company two irrigation ditch rights-of-way
across "the Yuma Indian Reservation, in
Arizona (formerly the Fort Yuma military
reservation) .... " On, Deceniber 19, 1900,
upon the recommendation of the Department
President McKinley issued an Executive Order
revoking the Executive Order of Jan.' 9,
1884, "as to that part of said military reserva-
tion lying south of the Colorado River" and
placing the lands thereby withdrawn from the
Indian reservation under the control of the
Secretary of the Interior for disposition under
the public land laws. The net result of all these
actions was to make the detailed boundary
described In. thei884 Executive Order a com-
plete description of the Indian reservation, in
effect striking out all references to the Fort
Yuma Military Reservation in the 1884 Order.

Act of March 3, 1871, 16 Stat. 53, 576
(1871). The right-of-way grant was reaffirmed
by section 17 of the Act of August 17, 1894, 28
Stat. 282, 332, 333 (1894), and in three other
grants of rights-of-way under the Act of
March 2, 1899, 30 Stat. 990, as aended, ap-
proved by the Department of the Interior. This
grant was authorized by Congress and its
validity has not been questioned. Southern
Pacific Pipelines, Inc., has constructed and
presently operates an oil products pipeline on
this railroad right-of-way. The claim of the
Tribe would not, in any event, affect the
validity of the use of these lands by Southern
Pacific Pipelines, Inc.

by ' the Executive Order,. -are un-
questionably valid, and are not
placed in dispute by the Tribe's
claim.

Nature and H.storical Use of Res-
. ervation Lands

Geographically, the Yuma Reser-
vation consisted of two sharply con-
trasting areas separated by A
diagonal divider which consisted of
a cliff or. bluff about 150 feet in
height running from the northeast
point of thereservation to the south-
west point. To'the north of this
scarp lay the desert or upland or
mesa, which comprises the bulk of
the nonirrigable land on the -Yuma
Reservation. This is a desolate area
of harsh desert character. Below the
scatp lies the flood plain of the Colo-
rado River, a relatively lush vege-
tated area.

The Quechans had historically
been an agricultural tribe, deriving
most of their food from the Colo-

rado River flood plain. An anthro-
pologist's report submitted to the
Indian Claims Commission states: '

The Tumas, dependent upon agricul-
ture, the mesquite and other wild plants
Which grow exclusively or almost exclu-
sively on the bottomlands, hunting, and
fishing appear to have derived less than
two percent of their subsistence from the
desert.-

While there is evidence that the
Quechans made use of the non2:

DIndian Claims Commission Docket No. 320,
filed Aug. 10, 1951, Def. Dx. H1-74, -at 54
(hereinafter referred to as "Docket No. 320").
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irrigable lands,' particularly in
times of flood or famine, 6 that use
was very limited.

The Indian Claims Commission
found:

The Yuma and other tribes along the
lower Colorado and 'Gila Rivers practiced
a crude form of Agriculture Annual floods
occurred as a rule. After the floods sub-
sided the Indians would plant seeds and
the moisture from the flooding lasted long
enough for them to grow crops of corn,
beans, pumpkins and melons. Another
staple-article of diet was the mesquite
bean harvested from the trees which grew
along the mesa and generally within
about 5 miles of the river, but some mes-
quite grew as far as the foot of the
mountains [citations omitted].:

The, two sources of both food and non-
food needs of the., Yuma tribe were the
river and the desert. Dr. A. L. Kroeber,
former head of the Department of An-
thropogy at the University of California,
petitioner's expert, and Dr. Harold R
Driver,, associate professor 'of anthro-
pology, University of Indiana, defendant's
expert, both estimated the Yuma obtained
about one-half their food from the above
described methods of agriculture [cita-
tions omitted]. Dr. Driver's estimate was
40% plus 10% dependence on "semi-cul-
tivated" plants which grew. wild but were
also sown, especially the screw bean.
[citation omitted].

The prime source of wild plant life food
was the mesquite bean gathered from the
mesquite trees which grew back from the
flood plain with roots which extended 50
to 70 feet into the ground [citation
omitted].

Construction of modern dams have
greatly modified flood. conditions of the
lower Colorado River country. In abo-
riginal time Anza reported inundation
was very extensive and the waters at
flood stage spread over a distance of half

a See Docket No. 320, supra note 5, Pet. Pro-
posed Findings of Fact, at 20-22.

a league (about 1.32 miles) on either side
of the main stream [citation omitted].
Forde also states a few deer strayed
along the cottonwood groves near the
river and rabbits burrowed in its sandy
banks but that game, both large and
small, were relatively scarce in this arid
country of the lower Colorado and Gila
River bottoms.

Special Agent J. Ross Browne of the
Interior Department wrote to Commis-
sioner William P. Dole of Indian Affairs
from Fort Yuma, Colorado River, Dec.
27, 1863, and is quoted as follows [i-
tation o2itted] with reference to Yuma
subsistence on rats, frogs, mice and
lizards:

"Under ordinary circumstances, when
the usual overflow of the Colorado takes
place, they cultivate the lowlands in their
rude way, and generally succeed in rais-
ing considerable crops of grain and vege-
tables. These bottonlands are light, rich
and easily worked, and, afford ample
means of subsistence to tribes bordering
on the River. During the past year, how-
ever, there has been no overflow and con-
sequently no crops have been put in by
the'Indians. To add to their misfortune,
it has been a season of such unusual
drought that the mesquite beans, berries
and other wild crops upon which they are
accustomed to depend in seasons of scar-
city, have entirely failed so that they are
left utterly destitute: Their seed, wheat
and beans stored for plantig have long
since given out; and for sometime past,
they have been compelled to subsist on
rats, mice, frogs, izards as'; they can
gather. on the deserts and the: banks of
the River." 

The Indian Claims Commission
has found that the land in the area
of the Yuma Reservation was worth
approximately 25 cents, per acre in

7 The Queehan Tribe of the Fort Yuma Res-
ervation v. United States, 8 Ind. Cl. Commn.
111-a. 118-20 (1959) (hereinafter referred to
as "Docket No. 319").
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1853, and in 1884 was worth ap-
proximately 40 cents per acre."

Origin of 1893 Agreement

Early in the 1890s, a number of
private companies were construct-
ing or planning to construct irriga-
tion projects along the Colorado
River. Without irrigation and some
control over the flooding of the
river, lands in the area had limited
value.9 By 1893, non-Indian farm-
ers had moved into a region ad-
joining the Yuma Reservation and
were practicing irrigated farming.
In Jan. and Feb., 1893, the Con-
gress enacted legislation enabling
private companies to construct irri-
gation ditches to serve lands in the
vicinity of the Yuma Reservation
and included a provision requiring
the companies to serve "the occu-
pants" of the Yuma Reservation.' 0

In July 1893 the Quechans sent
a petition" to the President and
Congress in which they expressed
the desire to have their lands ir-
rigated and offered to cede their
rights in the Yuma Reservation so
that it might be opened for settle-
ment and an irrigation ditch might
be built, provided they be given in-

8 The Quechan Tribe of the ort Yume
Reservation . United S£tates, 15 Ind. Cl.
Comm'n. 489, 490 (1965), Judgment on Joint
Stipulation in Settlement.

S. xec. Doe. No. 68, 53d Cong., 2d Sess.
14-l5 (1894).

'0 Act of Jan. 20, 1893, 27 Stat. 420; Act of
Fob. 15, 1893, 27 Stat. 456, 457.

"S. Exec. Doc. No. 68, Spra note 9, at
14-16. The material in this and the next five
paragraphs is taken 'from this source.

dividual allotments of land hich
could be irrigated. They pointed out
that they had seen how much more
productive and valuable the lands
of the white settlers in the vicinity
had become through irrigation; that
they had heard of the possibility of
the construction of an irrigation
ditch which would serve them if
part of the reservation were opened
for settlement; 12 that "we want the
ditch built so that we can get water
and have early and large crops like
our white friends;" and that for
this' purpose 'they were "willing to
give up a large part of our reserva-
tion because; as it is it is worthless
to us.,?

The petition was critical of the
government for not aiding members
of the Tribe in any way except for
maintaining a school among them.
Mention was made that the Tribe
considered that it was being dealt
with "less liberally than almost any
'other Indian tribe," that nature
provided very little for the members
and that "we have never received
any assistance: in helping ourselves."
The petition noted that the greater
part of the Yuma. Reservation was
desert land, that the remainder lay
on the low bottomland of the Colo-
rado, and that the water from the

12 This was most likely the ditch referred
to in the Act of Feb. 15, 1893, supra, whereby
Congress had granted the Colorado River
Irrigation Company a right-of-way for an
irrigation canal which 'would run through the
Yuma Reservation, subject to the proviso that
the Company furnish water to the Indians on
terms to be prescribed by the Secretary of the
Interior.
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annual overflow usually did not' his land well, is the most successful and
subside from the bottoiland before 'the most certain to have what he wants
July 15th. Thereafter, the petition and have it when he wants it.l
continued, "we plant small crops of
melons, corl1, sqlashl and the like,
when we secure the seed for the
same, and thus obtain si meager sup-
ply of food for the winter and
spring." The petition remarked
upon the scarcity of game due to
the desert character of the land, and
noted there was no forest to supply
food as as the case with many
other tribes. It stated that the money
the Quechans got was used to piece
out crops and secure food and cloth-
ing. : . - :

The petitioners set outtheir'belief
.that "if furnished with a small tract
of land, with water to irrigate it
and with the means of cultivating
we could improve our fortunes to
the extent of securing at least all
the necessaries of life." The petition
continued: if a portion of the land
could be thrown open to settlement,
an irrigating ditch would be built
through the reservation which
would give them work and, after
completion, give them water for
their land. With water the land
would be fertile and produce "all
sorts of vegetables and melons as
well as fine fruits." The petition
summed up the situation:

IHence we want the ditch built so that
we can get water and have early and
large crops like our white friends. We are
willing to give up a large part of our res-
ervation because as it is it is worthless
to us, if we can have small tracts set
apart for our use. We do not want a great
deal of land, for we have noticed that the
white man who in this country has small
holdings, 5 and :10 acres, and cultivates

The five captains of the Tribe
signed the petition as well as about
one-half the male adults. The peti-
tion was signed on July 24, 1893,
before a notary public who certified
that the signatories were members
of the Tribe, that their signatures
appeared by their authority, and
that "they were anxious to take
lands in severalty." On the same
day, the same five captains and
about one-half the male adults of
the tribe signed a proposed agree-
ment. The same notary public certi-
fied to the signatures and again
stated "they are anxious to take

lands in severalty."
It has been suggested by parties

representing the Quechan interests
that the Commissioners who ulti-
mately engaged in negotiations with
the tribe drafted the petition. How-
ever, the Commissioners were not
appointed until several months
after signing of the petition,14 and
the petition was critical of the past
conduct of the Government toward
the Tribe.'5

S. Exec. Doc. No. 68, sepra note , at 15.
U The appointment was made under date of

Oct. 19, 93. See note 17 ifra. The petition
was signed in July 1893. S. Exec. Doe. No.
6S, suipa note 9, at 16.

15 The petition states In part: "It is a fact
probably known to your honorable selves, or,
if not known, easy of verification, that the
Government of the United States does not aid
the Yumas in anyway except by maintaining
a school among them, of which they try to
show their appreciation by sending their
children to it. We have been assured by those
in a position to know that in the matter of
Government aid we have been dealt with less
liberally than almost any other Indian tribe."
S. Exec. Doe. No. 68, s pra note 9, at 14.
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Negotiatio'n of 1893 Agreement

By the Act of Mar. 3,1893,16 Con-
gress enacted 'provisions, "[t] o en-
able the Secretary of the Interior, in
his discretion, to negotiate with any
Indians for the surrender of por-
tions of their respective reserva-
tiolls, any agreement. thus negoti-
ated being subject to, subsequent
ratification by Congress * * " By
'a letter dated Oct. 19, 1893, the See-
retary of the Interior appointed a
three-man Commission to, "negoti-
ate with the [Quechans] in Cali-
fornia for the cession to the United
States of such portions of their res-
ervation as they might be willing to
cede." 17 The course of these negoti-
ations, and the circumstances sur-
rounding them, as reported by the
three Commissioners s and as re-
ported in the minutes of the' Coun-
cils of the Commissioners and the
Indians, 9 'maintained by the Com-
missioners, is summarized as fol-
lows.

In November 1893 the three Com-
missioners went to meet with the
Quechans at Yuma.' Shortly after
their arrival, they met and talked
with the Chief of the Tribe; Chief

16 27 Stat. 612, 633 (1893).
17 Letter to Secretary of the Interior from

Acting Commissioner of Indian Affairs, dated
Feb. 28, 1894. S. Exec. Doc. No. 6S, supra note
9, at 2.

18 Letter to Secretary of the Interior from
Commissioners. Eouston, Gorman and Brady,
dated Jan. 24, 1894. S. Exec. Doe. No. 6,
supra note 9, at 6-13.

"0 S. Exec. Doe. No., 68, supra note 9, at
17-1S.

Palma, and some of. his captains. At
the chief's request, the date of the
council was fixed for Nov. 24, 1893.
On that day, over half the. adult In-
dians met in council-with the Com-
missioners, but the Indians' official
interpreter was not present due to
his attendance in court in Phoenix.
As a consequence, little progress
was made that day. Indian Agent
Estudillo said 'that some of the In-
dians spoke and understood Span-
ish, and as he spoke both English
and Spanish he would interpret the
conversations through an Indian,
Hutelome.

''The petition, which had been
signed by many of the Indians and
addressed to the President and Con-
gress in July 1893, was exhibited
and translated to the Indians. They
were asked if it was their petition,
to which they answered in the af-
firmative. They understood it, it was
their petition, and they were glad
the Commissioners had come. The
Quechans were informed of the
grant of a right-of-way to the Colo-
rado River Irrigation Company,2Y
They stated that they knew of the
proposed canal and were happy it
was being built, because it would
furnish them with water the year
around and they would' not have
to rely on the overflow of the Colo-
rado. The Commissioners felt that
it was obvious that the Indians had
observed irrigated lands across the
river and were aware of the benefits

°° Act of Feb. 15, 1893, 27 Stat. 456.,
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of such a canal, and had often dis-
cussed such a canal.

The matter of. acreage then came
up. The Commissioners felt that the
Quechans might not understand the
quantity of land contained in an
acre, so they measured off an acre
and pointed it out to them. The
Commissioners asked how many
acres each head of family and each
of the single Indians, both. old and
young, should have, and adjured
them to careful consideration. The
Quechans conferred among them-
selves for some time and seemed un-
able to reach a conclusion. The Com-
missioners asked them if 10 acres
for each head of a family and five
acres for each child under 18 years
of age would be sufficient. Chief
Palma said the Indians' wanted
more time to think this over and
that they wanted their interpreter,
Bill Mojave, present when they an-
swered. The Quechans were 'told to
take ample- time to 'consider the
question .as it was "all-important"
to them, and the council would ad-
journ to await the return .of' Bill
Mojave. Since it appeared to be un-
certain when Bill Mojave would re-
turn, the. Commissioners asked the
Chief and a committee of Indians
to accompany them on a trip over
the reservation, so the Indians could
point out to them that portion of
the reservation which would come
under the water of. the proposed
canal and where they would prefer
to have their allotments.

The greater part of the; ensuing
week was spent in conferences with
the chiefs and Indian delegations
and in traversing and inspecting

the reservation. The Commission-
ers learned that there was a possi-
bility of the interpreter's being kept
at Phoenix for a considerable time
so they wired the United States Dis-
trict Attorney who agreed to let
him return to Yuma on condition
that his expenses be paid. The Com-
mission agreed to do this and ad-
vised the chief, who thereupon sent
out runners to tell the Indians to
meet the following Monday morn-
ing, December 4.

At this second council, the Com-
missioners learned that this was the
largest meeting ever held by the
Quechans. Bill Mojave, their inter-
preter, was present. The proceed-.
ings of the former council were re-.
ferred to, as were the talks at the
various conferences, and the inter-
preter was instructed to inform the
Indians that the ideas, terms and
conditions: of both Indians and
Commissioners had been incorpo-
rated into an agreement. The agree-
ment was then read and its provi-
sions discussed. The interpreter
told the Indians that the agreement
was ready for their signatures and
each who was in favor should step
up to the table and sign his name or
make his mark. As this proceeded,
the chief announced that the Que-
'chans would like the Sisters of St.
Joseph to get a particular half-sec-
tion of land to make their homes,
because of their help in teaching
the children.2 1

-T'The Government maintained a school in
the charge of the Sisters of St. oseph in an
old barracks on the Fort Yuma Military Reser-
vation. See S. Exec. Doc. No. 68, supra note 9,
at i.:
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The Commissioners called the In-
dians' attention to Article VII of
the proposed agreement which took
care of this matter, and assured the
Quechans that they would respect
their wishes. Chief Palma was the
first to make his mark; followed by
the captains and other male adult
Indians, totaling 203.

Of the missing adults, ex-chief
Miguel and eight other Quechans
were in the Los Angeles jail, and
since Miguel was a former chief and
a faction leader,:the Commission
thought it proper to visit hii 'and
obtain his:views. His interpreter,
Walter Averspun, also in jail, ad-
vised Miguel and the others of the
object of the 'Commission's visit
and asked them their wishes in
regard to taking their land in allot-
ments; They were all in favor, said
they "knew of the proposed canal
and hoped it would soon be built.

Of the total number of 251 adult
male members of the tribe, 203
signed the agreement and those in
jail 'expressed 'their satisfaction
with its terms. Of the remaining 40,
many were at work off the reser-
vation but nearly all, according to
the 'Commissioners, would have
signed if present.

Thus, under date of Dec. 4, 1893,
an agreement 22 (the "1893 Agree-
ment") was concluded between the

22'The 1893 Agreement is set forth in full in
S. Exec. Doc. No. 68, supra note 9, at 19-22,
and, as ratified by Congress, in sec. 17 of the
Act of Aug. 15, 1894, 28 Stat. 286,8332, and in
I Kappler, supwa note 1, at 542.

Quechans and the Commissioners.
It is the construction of the lan-
guage and effect of the 1893 Agree-
ment which is the primary subject
of this Memorandum.

Allotment Policy

Through the earlier part of the
Nineteenth Century the United
States had followed: a policy of
working out accommodations with
the Indian tribes.on the basis of
treaties by which the various Indian
nations ceded to the United States
vast expanses of. their territory in
return for settlement upon desig-
nated reservations. In the, late
1800's, however, Congress decided
to abandon its policy of segregating
Indians from the mainstream of
American life.

The 1893 Agreement reflected the
then newly adopted national Indian
policy. That policy was designed to
reduce the size of Indian reserva-
tions, break down the pattern of
communal tribal ownership,: and. di-
rect individual Indians. into agri-.
cultural. pursuits in the manner of
the non-Indian community. To that
end it embodied a basic approach
involving "allotments"' of subsis-
tence-size parcels of tribal reserva-
tion lands to individual tribal mem-
bers. Unallotted lands were to be
opened to settlement.and sale,. and
the proceeds devoted to the Indi-
ans' benefit. The integration of
non-Indian settlers with the Indian
allottees was intended not only to
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promote western development but
also to foster a "civilizing" process
among the Indians.23

The 1893 Agrerent

The 1893 Agreement can be sum-
marized as follows. By Article I, the
Quechans relinquished all right,
title, claim or interest in the Yuma
Reservation. (Whether or not the
relinquishment was conditional is
one' of the subjects of this Memoran-
dum.) Specific language of the Ar-
ticle reads:

Article 1. The said Yuma Indians, upon
the conditions hereinafter expressed to
hereby surrender and relinquish to
the United States all their right, title,
claim, and interest in and to and over
the following described tract of country
in San Diego County, California, estab-
lished by executive order of January
ninth, eighteen hundred and eighty-four,
which describes its boundaries as fol-
lows: * .2

Article II provided for the allot-
ment of five acres for each individ-
ual Indian.

Article III provided for the selec-
tion of allotments and the disposi-
tion of the residue of the reservation
which was subject to irrigation. The
unallotted irrigable lands were to be
surveyed and subdivided into 10-
acre tracts. The tracts were to be ap-
praised subject to the approval of
the Secretary of the Interior and
sold at public sale for not less than
the appraised value. After a second
public offering, the Secretary of the
Interior was empowered to sell the

23 See generally, M. Price, Law and the
Amertcan Indian 531-51 (1973); S. Tyler, A
History of Indian/Policy 95-106 (1973). 

24 Sec. 17 of the Act of Aug. 15, 1894, 28
Stat. 26. 332.

tracts at private sale for not less
than the appraised value.

Article IV provided that the pro-
ceeds from such sales would be
placed in the Treasury to the credit
of the Quechans with interest at 
percent per annum, subject to ap-
propriation by Congress or applica-
tion by the President for the pay-
ment of water rents, the building of
levees, irrigation ditches and lat-
erals, the construction and repair of
buildings, the purchase of tools,
farm implements and seeds, and the
education of the Quechans.

Article V authorized the Secre-
tary to issue 25-year trust patents to
the allottees.<

Article VI provided that all lands
not subject to irrigation were to be
opened to settlement under the gen-
eral land laws.

Article VII excepted from the
operation of the agreement a tract
of land, with buildings, located on
the hill on the north or California
side of the Colorado River within
the- former Fort Yuma Military
Reservation so long as it would be
used as an Indian school, for reli-
gious, educational and hospital pur-
poses for the benefit of the Indians.
A tract of land adjacent to the hill
was set aside for use as a farm for
the school, the tract for the' school
site and school farm, not to exceed
320 acres.

The 1893 Agreement was followed
by the certificate of the Indian in-
terpreter:

'I, Bill Mojave, hereby certify that I
am' the official interpreter of. the Yuma
Indians, in the State of California; that
I am an adopted member of said tribe, and
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speak and understand both the Yuma and
English langu ages; that the foregoing
coatract was by me fully interpreted to
said Idians, and they were made to fully
understand the same before t was signed
by them; and I further certify that I
was,_ personally present when each and
evei-y ersons name xxas signed thereto,
and witnessed the same, and that those
whose signatures appear to said contract
signed same understandingly,- and when
signed by, mark or otherwise:I attest the
same.

Given under my hand t Port Yuma,
Cal., this 5th day of Dec. A.D. 1893.

BILL M oJAvE,
Interpretdr. 

Under the authority of the Allot-
ment Act; enactdd n 1828a- nu-
ber of tribes entered into, arrang-e-
ments similar to that resulting
'under the 1893 Agreement. 27 While,
the allotments t different tribes
varied in acreage, they were design-
ed tA provide agricultural seif -suf-
ficenclly.2 8

Allege& Coercion, Misrepresenta-
tion and Fraud.

During the course of recent meet-
ings with theDepartmnent,29 repre-

25 S. Exe. Doc. No. 68, supra note 9, at 22.
26Act of Feb. 8, 1887, 25 U. S.C. §§331-348

(1970).
27 E.g., Sec. 13 of the Act of Aug. 1, 1894,28

Stat. 286, 20-21; sec. 15 of the Act of
Aug. 15, 194, 28 Stat. 286, 28.2 5 5See text accompanying notes 183-85 infre.
See also the Act of Jan. 12, 1891, 26 Stat. 712,
providing, for allotments to the Mission
Indians of California; sec. 25 of the Act of
Apr., 21, 1904, 3 Stat. 189, 224-28, providing
for allotments on the Colorado River Indian
Reservation.

25 E.g., meeting with Secretary Thomas S.
Kleppe on Jan. 8, 1976. See text following note
119 infra, "Re-examination, and Reconsidera-
tion."

sentatives of the Quechans have
stated that the Indian signatures on
the 1893 Agreenment were. coerced
and obtained by, misrepresentations
as to the effect of the - agreement.
Previously, in one of their peiins
to the Indian Claims Commission,
the Tribe alleged:

In rder to accomplish this purpose,
agdnts of the' Defendant thteatened the
members of 'the Petitioner: that, unless
they agreed to accept,5 acres of irrigabie
land per person a to relinquish, the
remainder of the Reservation, they would
be entirely deprived of their lands. The
agents of the Defendant carried out this
threat by striking from the rolls of the
Quechan Tribe numerous individuals who
refused to sign, such agreement.

[Tihe signatures of most or all of the
signers of said Agreement were either
(1) forged, or (2) coerced by force or
the threat of physical violence, including
the imprisonment of one of the principal
opponents of the measure, or (3) co-
erc-od under the threat of. deprivation of
land rights, or (4) secured by misrepre-
sentation as to the effect of- the Agree-
ment and also concealment by the agents
of the Defendant .of the fact that with-
out any agreement any allotments made
to the members of the Petitioner would
have been in substantially larger
amounts than said Agreement provided.

****Said Agreement of 1893 was
further nugatory- because, at a times;
during the negotiation and conclusion
thereof, the following conditions existed:-
(a) the agents of the Defendants misled
the Quechan Indians into believing that
they would have free water for their
lands n perpetuity, and otherwise failed
or refused to inform or misled, the Peti-
tioner as to the meaning of the provi-
sions, of the Agreement; (b) the inter-
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preter for the Indians was an employee
of the agents of the Defendant and was
incompetent to explain the proceedings
to the Petitioner; (c) the members of
the Petitioner were ignorant of the Eng-
lish language and said Agreement con-
tained words for which no comparable
term or concept existed in the Quechan
tongue * * :

No contemporaneous documenta-
tion of forgery, coercion or misrep-
resentation, such as correspondence,
Bureau of Indian Affairs or De-
partmental reports, or legislative
history of the 1894 Ratification Act,
has been' entered in the In'dian
Claims Commission actions or of-
fered to the Department in connec-
tion with the reconsideration of the
1936 opinion of Solicitor Margold.'3 1

However, in Indian Claims: ICom-
mission actions the depositions of
four Quechans taken in 1951 were
offered on this point.3" One or more
to sign were escorted by Quechan
members of the tribe who hesitated
to' sign were escorted b Quechan
Indian policemen to the signing
table and forced to sign; 33 that sig-
natures were "witnessed" although

30 Docket No. 320, supra note 5, Petition
for Loss of Reservation, filed Aug. 10, 1961, at

31 The Indian. Claims Commission did not
reach Docket No. 320. On Dec. -15, 1976, pur-
suant to P.L. 94-465, 90 Stat. 1990A, the Com-
mission transferred the case to the Court of
Claims, where it is now pending under the
same docket number. The Indian Claims. Com-
mission's findings in Docket No. 319, saura
note 7, do not touch this issue.

323Docket No. 320, supra note 5. Deposition
of Patrick Miguel taken Nov. 28, 1951, and
depositions of Jack Kelly, John Cash and
Steven Kelly, taken through Quechan Indian
interpreter on Nov. 29, 1951. The four depo-
sitions are bound in a single document, and
immediately following references will be to
the pages in this document

n Id. at 9, 22, 24, 26.

the witness was not present at the
time of execution; 3 that the names
and marks of some signatories were
,written by a local school physician
in their presence; 3 that only one
Indian signed voluntarily; 3 that
the Commissioners, through the in-
terpreter, misrepresented that the
Indian allottees would receive wa-
ter without cost; that the tribe
was given no notice that it would
be ceding the unallotted portions of
the reservation; 38 and that the in-
terpreting was inadequate.' 39

It has also been alleged that
eight members of the Tribe who
were opposed to the 1893 Agreement
were imprisoned in Los Angeles at
the time it- was signed, and that five
of the dissidents were whipped and
,one died in jail.40

'It should be noted that the four
Quechans. whose depositions were
taken in 1951 did not state that
physical force was used. The prin-
cipal witness stated:

Bill Mojave [the interpreter] called
out an Indian who came from Algon-
dones, Mexico. His name is Som ah sent
and this Indian did not move. He called
him again' and the Indian says "I am not
goiig to sign anything until I know what

Id. at .
3

Id. at 9, 11-12.
3eId. at 10, 17. But see id. at 21.
s7 Id. at 6-7.
33 Id. at 17-18.
33 Id.. at 6, 18-21.
40

Memorandum, dated Apr. 15, 1970, from
William H. Veeder, Water Conservation and
Utilization Specialist, Bureau of Indian
Affairs, to W. Wade Head, Bureau of Indian
Affairs Area Director, Phoenix, Arizona, citing
a report in "in the files of the Bureau of
Indian Affairs" entitled "Yuma Indian Reser-
'vation Re: Agreement of 1893 and how it was
made," signed by Walter Scott. The report
cannot be located either in the BIA files or
in Archives as of this time.
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is what", so the policemen went out and
brought him in tothe table, over to the
table, and Bill Mojave told the Commis-
sioners what the Indian had said, that he
was not, going to sign until he knows
what the paper contained, and one of the
Commissioners (I do not know which one
it was) but he was at 'the head of the
table-near the head of the table) [sic]
said "Well that is proper, that is right,
he has a right to know what he is sign-
ing" and then he said "Well I do not
think I will sign anyway even if I am told
what is in it" and he left and nothing
happened to him. If the police had their
own way about it they would have
slammed him in jail but they didn't."

There is no record of any state-
ment to the effect that the eight or
nine dissidents incarcerated in Los
Angeles were imprisoned because of
their opposition to the 1893 Agree-
ment.

The report of the Commissioners
states that nine Quechans in jail in
Los Angeles. were consulted,
through an interpreter, and indi-
cated their desire to take allotments
and have' the irrigation canal
bUilt.42

One of the Quechans deposed
testified, on cross examination, that
except for the presence of the
Quechan Indian policemen, the
method of' signing the 1894 Agree-
ment by the Indians was the usual
one:.

Q. Mr. Miguel, what was the custom
aside from the signing of this Agreement

41Docket No. 320, spra note 5, Deposition
of Patrick Miguel, at 10.

"Letter to Secretary of the Interior from
Commissioners, dated Jan. 24, 1894, . Exec.
Doe. No. 68, supra note 9, at 8.

when an Indian who could not write was
to make his mark, how was that usually
done?

A. Well, it is usually- drone by making
those crosses, that is holding the pen by
the one who can write and making the
Indian touch the tip of the pen but just
recently they put a thumb mark on it.

Q. The signatures on this Agreement
then were made in the same way by the
Indian touching the tip .of the pen as all
other agreements were signed back in
those earlier days?

A. Yes.
Q. There was nothing unusual about

someone making the "X" and the Indian
touching the tip of the pen?

A. Yes but the unusual part was that
an Indian policeman was on each side of
him. 

43

1894 Ratification Act

The 1893 Agreement was "ac-
cepted, ratified, and confirmed" by
the Congress by sec. 17 of the Act of
Aug. 15, 18944 (the "1894 Act"),
which also provided for other mat-
ters with respect to the reservation.
The 1894 Act confirmed a right-of-
way through the Yuma Reservation
to the Southern Pacific Railroad
Company for its railroad, which
had already been constructed. The
Colorado River Irrigation Com-
pany, to . which a. right-of-way
had previously been granted,45
was required to begin the con-
struction of the canal within 3
years or its right was to be forfeited.
The Secretary of the Interior was

43Docket No. 320, supra note 5. Deposition
of Patrick Miguel, at. 14.

" 28 Stat. 286, 35 (1894).
C Act of Feb. 15, 1893, 27 Stat. 456.
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authorized to fix the rate of water
rents to be paid by the Quechans
and each male adult Indian was to
be granted water for one acre of al-
lotted land free of all rent charges
for 10 years, if he used the same for
growing crops. The 1894 Act specifi-
cally provided:

That all of the lands ceded by said
agreement which are not susceptible of
irrigation shall become a part of the pub-
lic domain, and shall be opened to settle-
ment and sale by proclamation of the
President of the United States, and be
subject to disposal under the provisions
,of the general land laws.' 6

Early Irrigation History

The 1893 Agreement itself did not
promise the delivery of irrigation
water to the Quechan lands, and did
not specify the means by which
water would be carried to the irriga-

-ble lands. It was apparently contem-
plated that the Colorado River
Irrigation Company would provide
;the vehicle for this accomplishment.
This is evident from the right-of-
way granted in Feb. 1893,4 the

terms of the 1894 Act, which im-
posed a 3-year limitation on the
company for the commencement of
construction, and the committee re7
port which accompanied the 1893
Act in the House.48 However,' there
is no evidence which reflects any ac-
tion on the part of the Colorado
River Irrigation Company. It is
probable that the company foLind
that it had insufficient fnancial re-
sources to undertake'the project. It

Act of Aug. 15, 1894, 28 Stat. 286, 336.
47 Aet of Feb. 15, 189, 27 Stat. 456.

] E.R. Rep. No. 1145, 53d onig., 2d Sess.
(1894). -

was generally being discovered at
.that time that private irrigating
companies lacked the resources for
projects of the size or character
needed in the arid West.

In its study of the bill which be-
came the Reclamation Act of 1902 49
(the "Reclamation Act"), the House
Committee on Irrigation of Arid
Lands took cognizance of this deep
and underlying problem facing the
Government- when it. officially
stated:

We have now reached a condition of
affairs, at least in some portions of the
arid region, where it' is necessary to un-
dertake enterprises of considerable mag-
nitude and of such character as to clearly
place them beyond the reach of private
'enterprise under the American system of
land laws.

* * * .* *

Further, the Government-niay profit-
ably enter upon certain classes of work of
this character which private enterprise
could not, as private capital'would lay
upon the enterprise not only 'the cost of
construction but interest charges as well,
which would, in the eourse of a few years
and before the works were finally in suc-
cessful operation, impose so great a bur-
den as to .jeopardize the success of the
project."

Confronted by' the inability of
private irrigation resources to meet
the need for irrigation -on the arid
public lands of. many western states,
Congress faced the responsibility
squarely by legislating the 'Recla-
mation Act.5 ' The Act applied gen-
erally to certain western states, and

4D Act of June 17, 1902, 32 Stat.-388, as
arwerned, 43 U.S.C. § 371 et seq. (1970).

0H (. Rep. No. 1468, 87th Cong., 1st Sess. 3
'(1902).

; t.Act of Jve`'17, 1902, 2 Stat 3ss, 8
amended, 43 U.S:C. § 371 et se . (1970).
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made no mention of particular proj-
ects or specified areas such as the
Quechan lands. Under this law, all
moneys received from the sale of
public lands in the affected states,
with certain exceptions, were to be
set aside in a special fund in the
Treasury to be known as the "recla-
mation fund." This fund was to be
used for the construction and main-
tenance of irrigation works in arid
and semi-arid lands under the su-
pervision of the Secretary of the
Interior. Entries of the public lands
to be irrigated were to be not less
than 40 and not more than 160 acres,
and the precise extent of land and
amount of charges were to be deter-
mined by the Secretary of the Inte-
rior on an equitable basis, so as to
return to the reclamation fund the
estimated costs of construction.

The Geological Survey proceeded
with investigations and surveys for
reclamation projects on the Colo-
rado River which would have in-
cluded, in the early construction
phases, the Yuma Reservation
lands.2 However, they could not be
included under the authority of the
Reclamation Act because it required
that construction costs be returned
to the reclamation fund,53 and that
the proceeds from sale of the lands
not be held for the benefit of the
Indians, as required under the 1893
Agreement.

52 Letter to Secretary of the Interior from
Director, Geological Survey, Jan. 23, 1904.
S. Rep. No. 1660, 58th Cong., 2 Sess. 28
(i904) .

53M.:

The 1904 Act

The Secretary of the Interior
thereupon proposed to the Congress
legislation which would extend to
the Quechan lands the benefits of
the Reclamation Act.5 4 This provi-
sion was incorporated into the In-
dian Appropriations Act of 1904
(the "1904 Act").5 5 Nothing in the
legislative history indicates that the
provision was intended to accom-
plish any purpose other than to ap-
ply the Reclamation Act to these
lands, and remedy the failure of the
private companies to develop their
proposed canals.5'

The relevant portion of the 1904
Act reads as follows:

Sec. 25. That in carrying out any irri-
gation enterprise which may be under-
taken under the provisions of the Rec-
lamation Act of June seventeenth, nine-
teen hundred and two, and which may
make possible and provide for, in con-
nection with the reclamation of other
lands, the reclamation of all or any por-
tion of the irrigable lands on the Yuma
and Colorado River Indian reservations in
California and Arizona, the Secretary
of the Interior is hereby authorized to
divert the waters of the Colorado River
and to reclaim,. utilize, and dispose of
any lands in said reservations which may
be irrigable by such works in like manner
as though the same were a part of the
public domain: Provided, That there shall
be reserved for and allotted to each of the
Indians belonging on the said reservations

5 Letter from Secretary of the Interior to
the Chairman, House. Committee on Indian
Affairs, Feb. 9, 1904. S. Rep. No. 1660, supra
note 52, at 30.

55 Act of Apr. 21, 1904, 33 Stat. 189, 224.
5G S. Rep. No. 1660, supra note 52, at 27-30.
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five acres of the irrigable lands. The re-
mainder of the lands irrigable -in said
reservations shall be disposed of to set-
tlers under the provisions of the Recla-
mation Act: Provided further, That there
shall be added to the charges required to
be paid under said Act by settlers upon
the unallotted Indian lands such sum per
acre as in the opinion of the Secretary of
the Interior shall fairly represent the
value of the unallotted lands in said res-
ervations before reclamation; said sum
to be paid in annual installments in the
same manner as the charges under the
Reclamation. Act. Such additional sum
per acre, when paid, shall be used to pay
into the reclamation fund the charges for
the reclamation of the said allotted lands,
and the remainder thereof shall be placed
to the credit of said Indians and shall be
expended from time to time, under the
direction of the Secretary of the Interior,
for their benefit.57

The effect of the 1904 Act was to
change significantly the financial
terms under which the Quechans
were to receive irrigation water and
under which unallotted irrigable
lands were to be sold, so as to com-
ply with the Reclamation Act. It
appears, that while the financial
terms of the 1893 Agreement to-
gether with the 1894 Act were more
favorable to the Quechans than
those of the 1904 Act, as actually ad-
ministered the 1904 Act may have
worked to their advantage.

- Sec. 25 of the Act of Apr. 21, 1904, 33
Stat. 189, 224-25. The fact that the provi-
sion treated the Colorado River Indian Reser-
vation as well as the Quechan lands does not
mean the two areas were identical in status,
or so regarded by Congress. The Colorado River
Indians had signed no cession agreement; the
irrigable Quechan lands had been ceded with
the right to allotments and to the proceeds
of sales of the surplus irrigable lands. Both
cases required legislation to authorize the
application of the Reclamation Act, but that
does not nullify the difference between the
status of the lands.

In specific, the 1893 Agreement
and the 1894 Act ," provided for the
full proceeds from the sale of the
unallotted irrigable land to be
placed in a fund, with interest at
5o per annum, for the benefit of the
Tribe. However, the principal and
interest of said fund was subject to
appropriation by Congress or to ap-
plication by the President for the
payment of water rents or the build-
ing of levees, irrigating ditches and
laterals, the purchase of tools, farm-
ing implements, and seeds, and for
the education and civilization of the
Tribe. The full amount of such fund
could have been expended for those
purposes.

In comparison, the 1904 Act re-
quired that there be added to the
charges required to be paid under
the Reclamation Act by settlers up-
on the unallotted Indian lands
such sum per acre as in the opinion
of the Secretary fairly represented
the value of the unallotted lands in
the reservation before reclamation.
The "value of the unallotted lands
* * * before reclamation" under
the 1904 Act cannot be distin-
guished from "not less than the ap-
praised value" under the 1894 Act.
Furthermore, the 1904 Act provided
that this additional sum, represent-
ing the value of the unallotted lands
before reclamation, was "to be used
to pay into the reclamation fund the
charges for the reclamation of said
allotted lands and the remainder
thereof shall be placed to credit of
said Indians and shall be expended

51 Act of Aug. 15, 1894, 28 Stat. 286, 336
(Article IV).
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from time to time under the direc-
tion of the Secretary, for their
benefit." 59

Further, the 1894 Act (but not
the 1893 Agreement) provides that
the private canal company must for
10 years provide free water for one
acre for each male adult Indian
utilizing that water for growing
crops. In contrast, under the 1904
Act, the Indians pay nothing for
the water for their full allotments.
While operation and maintenance
charges are assessed, the Bureau of
Indian Affairs gets annual appro-
priations for payment of the oper-
ation and maintenance charges
which, if the Indians cannot afford
to pay, are not repayable by the
Indians so long as they own the
lands.60 In addition, the repayment
of construction charges for the rec-
lamation works has been deferred
and, if beyond the financial ability
or capacity of the Indian allottees,
the construction charges have been
declared nonreimbursable.-l

There are other differences be-
tween' the financial arrangements

69Act of Apr. 21, 1904, 33 Stat. 189, 224-25.
"

0
Docket No. 320, supr note 5, Pet. E. 6

(GAO report), at 143, 36, 27. See also id.,
Transcript Vol. I, 131-32; id., Pet. Ex. 17
(referenced at note 70 infraj. Adjustment or
elimination of reimbursable charges' is au-
thorized by the Act of July 1, 1932, 47 Stat.
564, 25 U.S.C. § 386a (1970).

6 1
Memorandum dated June 10, 1974, from

Field Solicitor, Riverside, to Associate Solici-
tor, Indian Affairs; at 11. See lso Docket No.
320, sypra note 5, Transcript Vol. I, 131-32;
id., Pet. Ex. 17 (referenced at note 70 infra).
Deferral and cancellation of construction cost
charges are authorized by. the Act of July 1,
1932, 47 Stat. 564, 25 U.S.C. § 386a (1970).

232-400--77 2

provided in the 1893 Agreement as
ratified by the 1894 Act and those
provided in the 1904 Act, but they
are not substantiale-

In 1911, the Congress' amended
the 1904 Act to increase the 5-acre
per capita allotment for the Quech-
ans to 10 acres per capita.0 ' The in-
crease in the size of allotments had
been under favorable consideration
within the Bureau of Indian Af-
fairs since at least 1904.64

Construction of Early Irrigation
Works

The background work' that
formed the basis for the irrigation
system that ultimately served the
irrigable lands contained in the

62 The 1894 Act (not the 1893 Agreement)
provided that the United States would bear
the costs of surveying and appraising the sur-
plus irrigable lands up to 3,000. While the
1904 Act contained no such provision, the full
costs were borne by the United States.

The 1893 Agreement provided that unallot-
ted lands that were subject to irrigation would
be disposed of by public sale, and if no. bids
were received, then by private sale. The Act
of 1904 provided that the lands would be dis-
posed of under the terms of the Reclamation
Act, which called for the lands to be disposed
of by entry and cultivation under the home-
stead laws, with the addition of a charge for
the value of the unallotted land before
reclamation.

The 1893 Agreement provided for the un-
allotted irrigable lands to be appraised by a
three-member board, their findings to be ap-
proved by the Secretary of the Interior. Under
the 1904 Act, the Secretary was given sole
responsibility for establishing the value.

63 Act of Mar. 3, 1911, 36 Stat. 1058, 1063.
9£ Letter to Secretary of the Interior from

Acting Commissioner of Indian Affairs of
Feb. 3, 1904, recommending that the 1904 Act
grant the Secretary the discretion to allot up
to 10 acres per Indian. S. Rep. No. 1660,
supra note 52, at 29.
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Ynma Reservation commenced in
1902.65 The Reclamation Service
conducted surveys and general in-
vestigations along the Colorado
River commencing in the Fall of
1902. The Department of Agricul-
ture conducted a survey of the area
to determine which lands were irri-
gable between 1902 and 1904. This
was followed by a feasibility study
by engineers, economists and soil
scientists in Apr. 1904. The first
project upon which work was
started was the Laguna Dam on the
Colorado River around July 1905.
This was completed in 1909. Next,
the distribution system was in-
stalled, the first unit being the
Yuma Main Canal around 1909.
Tile first water -was delivered to the
unallotted irrigable lands in 1910.

The laterals and distribution sys-
tem serving the allotted lands were
largely completed by 1915, but work
continued on the drains for some
years. Indian water rights applica-
tions were taken out from 191 to
1921, to the extent of about 8,000
acres. Around 1922, the irrigation
project insofar as it affected the
Yuma Reservation was almost com-
plete and the acreage was cropped.

- The information concerning the develop-
ment of irrigation and flood control projects
contained, in this and the succeeding five
paragraphs is taken from uncontroverted testi-
mony of Maurice N. angley, a Government
witness, in Docket No. 320, supra note 5, Tran-
script Vol. , 123-136. Material on the surveys
commencing in 1902 and the construction of
the early levees, as well as the history to
which Langley testified, is contained in the
Annual Reports of the Reclamation Service.
See, e.g., Thirteenth Annual Report of the
Reclamation Service 1913-14 (1915)., at 73;.
Fifteenth Annual Report of the Reclamation
Service 915-16 (1916), at 73.

The Reservation Division of the
' Yuma Irrigation Project consists
of about 15,000 acres. The Project
also includes a Valley Division in
Arizona extending south from
Yuma, Arizona, to the Mexican
border, consisting of about 55,000
acres. By 1922, about 70 miles of
laterals and canals had been con-
structed. Of this, the old Yuma
Main Canal, on the subject land,
made up about 13 miles, and there
were about 13 miles of drains. The
Picacho division dike was built to
hold big flash floods, with outlets
into drains which, in turn, carried
these waters back to the Colorado
River nder controlled outlet con-
ditions.

The Imperial Dam was completed
in 1938 and is located about 5 miles
upstream on the Colorado from
Laguna Dam. The All-American
Canal was eventually built, as well
as a siphon to carry water which
had been diverted by Imperial Dam
into the All-American Canal. In
1948,:the old Yuma Main Canal was
closed off, and deliveries were there-
after made to the Reservation Divi-
sion from the turnouts on the All-
American Canal or at the siphon.
The old Yuma Main Canal then
started to serve as a toe drain for
the All-American' Canal.

In 1907-08, a levee was con-
structed as close to the channel of
the 'Colorado River as safety per-
mitted, and all the unalotted lands
up to this levee were surveyed and
eventually sold in accordance with
the 1904 Act.

The great dams, Laguna, Im-
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perial, Parker and Hoover, have,
over the years, regulated the flow of
the river and, by reducing the num-
ber and intensity of floods, have
been a substantial factor in causing
the channel of the river to move to
the south, with a concomitant accre-
tion to the north bank of the river.

In 1952, the United States con-
structed another levee, and an addi-
tional area has since come into being
between the 1952 levee and the new
river channel.

In 1912, 8,110 acres in the western
part of the irrigable area were al-
lotted to the Quechans. Twenty-five
year trust patents were issued for
7,884 acres on Feb. 5, 1914. The
eastern portion, known as the Bard
Area, contained 7,756.54 acres and
was opened to non-Indian settlers.66

Disposal of the nonallotted irri-
gable lands was promptly corn-
menced in the same year as the
nrst water was delivered to the area
and continued unabated until the ir-
rigable lands were fully disposed of
in 1949. The Quechans' account was
credited with' $73,117.31 in net
sales ;67 interest as of 1951 amounted
to $,349.96.68 The charges against

s Docket No. 320, supra note 5, x. G-l,
memorandum entitled "History of Reserva-
tion," transmitted in a letter to Director of
Irrigation, Bureau of ' Indian Affairs, from
Assistant Director of Irrigation (July 25,
1939).

6
7Docket No. 320, supra note 5, Pet. Ex. 6,

at 143. Exhibit 6 is the report of the General
Accounting Office dated Aug. 20, 1956, entitled
"Re: Petitions of the Quechan Tribe of the
Fort Yuma Reservation, California, Indian
Claims Commission Nos. 6, 319, and 320."

as Id. at 137-38.

the allotments were eventually can-
celed by congressional action.69 As
of Sept. 20, 1963, of the aggregate
expenditure of $499,319.53 for con-
struction charges in the allotment
area, all but $2,110.12 had been can-
celed.'° Of the aggregate expendi-
ture of $966,845.95 for operation
and maintenance charges, all but
$83,586.33 had been canceled.71

At no time have the non-irrigable
lands been opened to settlement and
sale by proclamation of- the Presi-
dent, as provided in the 1894 Act.
Withdrawal of the lands for recla-
mation purposes,72 which took place
in 1902, was for both the construc-
tion of irrigation. works and for
agricultural entry under the Recla-
mation Act,73 which is one of the
"general land laws."

69 E.g., S. Doc. No. 207, 74th Cong., 2d
Sess. (1935). Cancellation occurred pursuant
to the Act of July 1, 1932, 47 Stat. 564,
25 U.S.C. § 36a (1970).

70 Docket No. 320, 8zopra note 5, Pet. Ex. 17.
Exhibit 17 is a letter to Fulton W. Hoge, Attor-
ney for Quechan Tribe, from Acting Superin-
tendent, Colorado River Agency, Bureau of
Indian Affairs, dated Sept. 20, 1963.

nId.
7 Sec. 3 of the Act of June 17, 1902 43

U.S.C. § 416 (1970), requires the Secretary to
withdraw lands "required for any irrigation
works" under the Act (a "first form with-
drawal"). Sec. 3 also authorized the Secretary
to withdraw lands believed to be susceptible of
irrigation under the Act (a "second form
'withdrawal"). The Bureau of Land Manage-
ment's Historical Indices for these areas show
that a Secretarial Order of July 2, 1902, im-
posed a first-form withdrawal on these lands.
A Secretarial Order of Aug. 26, 1902, changed
the first form to a second form withdrawal.

is Act of June 17, 1902, 32' Stat. 390, 43
U.S.C. § 371 et seq. See text accompanying
note 51 supra.
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Administrative' Treatnent of the
Yumnwa Reservation Lands

During the period between the
congressional ratification in 1894
and the issuance of the Margold
opinion in 1936, there were substan-
tial inconsistencies in the adminis-
trative treatment of ownership of
the Yuma Reservation lands, and
substantial defects in land title rec-
ords that were maintained.

During that period, there was
frequent recognition by the senior
officials of the Department of the
Interior that the nonirrigable lands
had been ceded by the Quechans to
the United States by action of the
1893 Agreement and the 1894 Act.
The specific question of the status
of the nonirrigable lands was ad-
dressed in a chain of correspond-
ence involving officers of the Rec-
lamation Service (in June of 1923,
the name of the Reclamation Serv-
ice was changed to the Bureau of
Reclamation), Geological Survey,
the Commissioner of Indian Affairs
and the Secretary. In 1903 J. B.
Lippincott, Supervising Engineer,
U.S. Geological Survey, wrote to
F. H. Newell, Chief Engineer, Rec-
lamation Service, stating, "The
Reservation is included within the
general boundary of the land with-
drawals along the Lower Colorado
River for irrigation," and wanting
to know if the "approximately
25,000 acres of high grade agricul-
tural land there" would "be thrown
open to entry during the year

-19.04." 74 In turn, the Director of the
Geological Survey forwarded the
question of the status of these lands
to the Secretary, specifically stat-
ing: :

This Indian reservation- is within the
area withdrawn by order of the Secre-
tary of the Interior dated July 2, 1902,
and information is desired as to whether
or not, in the event of the Indian Reser-
vation being abolished, these lands
would become subject to this order.75

The Secretary replied by for-
warding to the Director a response
prepared by the Commissioner of
Indian Affairs. As to the status of
the nonirrigable lands, the Commis-
sioner stated:

Reporting upon this matter the office
has to state that by an agreement con-
cluded December 4, 1893, ratified by the
act of Congress of Aug. 15, 1894 (28
Stats. 286), the Indians of said reserva-
tion ceded to the United States, in fact,
only the portion to become a part of the
public domain and be subject to disposal
under the provisions of the general land
laws.7 6

Likewise, a 1904 memorandum to
the Secretary stated that the 1893

T4 Letter dated Oct. 2, 1903, from J. B. Lip-
pincott to F. H. Newell, Yuma Project, "Indian
Lands," File 154-A (hereinafter File 154-A),
Document A09522. These references are to
Bureau of Reclamation files on the Yuma
Project.

To Letter dated Oct. 12, 1903, from Director,
Geological Survey, to Secretary, File 154-A,
supra note 74, A609523.

TO Letter dated Oct. 27, 1903, from Commis-
sioner, Bureau of Indian Affairs, to Secretary,
at 2, File 154-A, supra note 74, A609543. The
Commissioner went on to say, "only the lands
not subject to irrigation can. be thrown open
to public settlement. In the opinion of this
office no definite steps should be taken looking
to the disposition of any of the surplus lands
of that reservation, either irrigable or non-
irrigable, until provision shall have been made
to furnish the Indians with allotments of Irri-
gated lands * * c." Id. 'at A609546.
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Agreement provided "also for open-
ing, under the general land laws of
the United States, all lands on said
reservation 'that cannot be irri-
gated.' 77 Again, some years later,
Samuel Adams, First Assistant
Secretary, forwarded a memoran-
dum dated May 21, 1912, to the
United States Senate, which in-
cluded the following statement:

By agreement concluded Dec. 4, 1893,
and ratified by Act of Congress Aug. 15,
1894, the Indians ceded to the United
States all of their lands not susceptible
to irrigations:

Lastly; in 1928 the Acting Com-
missioner of Reclamation informed
the Commissioner of Indian Affairs
that the latter was wrong in inform-
ing Superintendent Jolley that the
nonirrigable lands were to be dis-
posed of for the benefit of the In-
dians. In interpreting the Act, the
Acting Commissioner said as fol-
lows: 

All lands that can not be irrigated shall
become a part of the public domain and
shall be opened to settlement under the
general land laws of the United States?-

The foregoing administrative in-
terpretations of the effect of the
1893 Agreement and the 1894 Act

D' Memorandum Jan. 1904 to Secretary,
Yuma Project, "Lands-General," File 154
(hereinafter File 154), A608929.

7 Memorandum dated May 21, 1912, from
First Assistant Secretary to U.S. Senate, File
154-A, supra note 74, A09322 and A622596.

79 Letter dated Aug. 23, 1928, from Acting
Commissioner, Bureau of Reclamation, to
Commissioner, Bureau of Indian Affairs, at 1.
(BIA files Phoenix.)

were implemented in administra-
tive action. The Public Survey Of-
fice's Special Instructions, Group
152, to John L. Warboys, Surveyor,
stated:

By letter dated Dec. 19, 1927, the Com-
miss-ioner of Indian Affairs transmitted
to the General Land Office a copy of a
letter addressed to him from the Super-
intendent of the Fort Yuma Indian
Agency, requesting to be informed of the
status of a considerable area of land be-
tween the old channel of the Colorado
River as shown upon a map made in 1912
and the present channel. The situation in
this locality was subsequently brought to
the attention of the General Land Office
by Inspector Hanna who investigated the
area in question, as a result of inquiries
regarding the status of the lands imme-
diately east of the Indian Reservation.
A number of squatters have located on the
area and have made some improvements
with a view- to acquiring title under the
homestead laws, alleging that these lands
are unsurveyed public lands in the State
of Arizona. The Indians are objecting to
these activities, claiming that the lands
are a part of the Fort Yuma Reservation
and that no one but the Indians has a
right to settle thereon or to cut the
timberm - :

Acting upon the foregoing in-
structions, which squarely addressed
the Reservation boundary question,
Warboys made a determination of
the Reservation boundary. The field
notes accompanying his survey
state:

All of the land in T.1GS., R.23E., SB.M.,
has been eliminated from the Yuma In-
dian Reservation, leaving the range line

so Special Instructions, Group 152, dated
May 14, 1928, at 1-2.
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on the West boundary of the township as
the East Boundary of the Reservation. 8 '

This determination defines the
eastern boundary of the reservation
as the line bounding the lands allot-
ted to the Quechans. This excluded
the irrigable Bard Area and the
other lands between the reclamation
levee and the river from the reser-
vation.5 2 The resulting survey map
prepared by Warboys reflected this
boundary line, which was in keep-
ing with the foregoing administra-
tive interpretation of the 1893
Agreement and the 1894 Act, that
the Quechans ceded all but the lands
to be allotted to them.

However, there is a great deal of
administrative material that indi-
cates that the subject nonirrigable
lands were administered as Indian
lands or were, at least, considered
to be a part of the Yuma Reserva-
tion subsequent to 1894. In some
cases, it will be noted that some of
the same officers who determined
that the Indians had ceded the sub-
ject lands also dealt with adminis-
trative details pertaining to those
lands as though they were Indian
lands.

There are numerous maps pre-
pared or published between 1894
and 1936:showing the nonirrigable

Si Field Notes of Survey executed by John L.
Warboys, under Special Instructions of May
14, 1928, Group No. 152, at 4.

"3 The Warboys survey was also designed to
determine the status of a large block of land
on the right bank of the river which was
asserted to be part of Arizona formed by an
avulsive change in the river. Subsequent sur-
veys did not uniformly follow this 1928
boundary, but referred- to Executive Order
reservation boundaries. See note 3 nfra.

land as part of the "Yuma Indian
' Reservation." 83 Rights-of-way,84

85 E.g., U.S.G.S. map, "Colorado River from
Black Canyon, Ariz.-Nev. to Arizona-Sonora
)Boundary," surveyed in 1902 and 1903
(Docket No. 320, supre note 5, Ex. RO-1S);
U.S.G.S. map "Yuma Quadrangle, California-
Arizona" edition of Apr. 1905 (BIA Files,
Phoenix); 193G reprint of Apr. 1905 U.S.G.S.
map (Docket No. 320, supra note 5, Ex. RO-
13), U.S. Reclamation Service maps of the
Yuma Project in its annual reports to Congress
(e.g., Third Annual Report of the Reclamation
Service- 1903-04, at 192-93 (2d ed. 1905);
Fifth Annual Report of the Reclamation Serv-
ice 1906, at 100-01 (1907) ); U.S. Reclamation
Service Map No. 16774 (Jan. 1916) (Yuma
Project, "Correspondence re Survey of Lands,"
File 154-D, A61058; File 154, supra note
77, A609223); U.S. Reclamation. Service Map
No. 17471 (1917) (Id., A609224). The latter
two maps, which were produced after issuance
of the Indian allotment trust patents on
Feb. 5, 1914, show the Indian Allotments (or
Indian Unit) and continue to depict the entire
area encompassed by the 1884 Executive Order
as the Yuma Indian Reservation. The field
notes, reports and official plats of survey pre-
pared by General Land Office surveyor John L.
Warboys between 1931 and 1934, as well as
the underlying assignment nstructions (Spe-
cial Instructions, Group 264, California) refer
to and adopt the "West Boundary of the Yuma
-Indian Reservation" as described in the 1884
Executive Order and fixed by the Ingalls sur-
vey in 1895 (Docket No. 320, supra note 5, Ex.
RO-9), and relating to T. 16 S., R. 23 E.,
S.B.M., dated Apr. 15, 1932, refer to "that
-portion of the Yuma Indian Reservation lying
between the Reclamation Levee and the aban-
doned channel of the Colorado River." Addi-
tional maps recognizing the continued ex-
istence of the reservation as described in the
1884 Executive Order are listed In note S4
iiJra.

- 8' "Map of the Definite Location of the
Southern Pacific Railroad in the Yuma Indian
Reservation, California,"- G.L.O. No. 506131-
1915, surveyed Dec. 1906, submitted to the
Indian Agent, Yuma Indian Reservation,
Mar. 13, 1907, and approved by Acting Secre-
tary of the Interior George W. Woodruff on
June 18, 1907, subject to the provisions of
the Act of,,Mar. 2, 1899 (30 Stat. 990, as
amended, 25 U.S.C. 3o 812-18 (1970)) (BIA
Files, Phoenix) (the BLM master title plat
-for section 36, T. 1 S., R. 22 E., records
issuance of another right-of-way to the rail-
road under the 1899 Act, with jurisdiction In
the 1IA, on July 29, 1925 (R 1359, S 3492));
'Map of the Definite Location of the Inter
California Railway in Yuma Indian Reserva-
tion, California," received -by Superintendent
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trader's licenses,8 5 and sand and
gravel leases S6 were also granted
with respect to the nonirrigable

Egan, Yuma Indian Reservation, Sept. 30,
1909, and approved by the Department Feb. 10,
1910, under the Act of Mar. 2, 1899, with the
schedule of compensation to the Indians re-
quired by that Act being approved by First
Assistant Secretary Frank Pierce on May 14,
1910, pursuant to the recommendation of
Superintendent Egan and Commissioner of
Indian Affairs Valentine (BIA Files, Phoenix);
"Proposed. Telephone and Telegraph Line
Crossing the Yuma Indian Reservation,"
Pacific Telephone and Telegraph Company,
Right of Way Map LA 011977, approved on
July 3, 1913, pursuant to the Act of Mar. 4,
1911 (36 Stat. 1253, as amended, 43 U.S.C.
1 961 (1970)), with the requisite finding for
Indian reservation lands of compatibility with
the public interest being made by the First
Assistant Secretary by notation on the July 2,
1913, memorandum from the Second Assistant
Commissioner of Indian Affairs to the Secre-
tary recommending approval, and with rental,
payable to the account of the Quechan Tribe,
being set at $8.66 for the first year (Docket
No. 320, supra note 5, Ex RO-3) (related
documents show the rental fee was collected
on behalf of the Tribe for the full 50 year
term of the right-of-way) "center Line Loca-
tion Map of Proposed Highline Canal from
Laguna Dam to Imperial Valley and Location
of Power Plant," dated June, 1915, showing
the reservation boundaries. as established in
1884, submitted for the approval of the Secre-
tary of the Interior pursuant to sees; 18-21 of
the Act of March 3, 1891 (26 Stat. 1095,
1101-02, as amended, 48 U.S.C. §§ 946-949
(1970)), sec. 2 of the Act of May 11, 1898 (30
Stat. 404, as amended, 43 U.S.C. § 951
(1970)); and the Act of Feb. 15, 1901 (31
Staf. 790, as amended, 43 U.C. § 959
(1970)), all of which authorize rights-of-way
through- Indian reservations as well as public
lands (BIA Files, Phoenix) (no Indication as
to whether the right-of-way was approved);
Memorandum dated-June 6, 1917,:from Assist-
ant Commissioner of Indian Affairs Meritt to
Commissioner Tallman of the General Land
Office, responding to the latter's request for
a report on the application of the Coachella
Valley Ice and Electric Company for a right-
of-way for a electrical transmission line
across Yuma Indian lands (all in the non-
irrigable western portion of the 1884 reserva-
tion), advising that "the proposed right of
way involves no Indian allotments but crosses

lands by reference to the "Yuma In-
dian Reservation."

A letter from the senior official of

a portion of the Yuma Indian Reservation
which is absolutely waste desert land and upon
which no Indians reside;" and recommending
approval of the application with an annual
charge of $5 per mile as compensation for dam-
age to the Yuma Indian Reservation lands in-
volved (BIA Files, Phoenix) "Proposed State
Highway Through Yuma Indian Reservation,"
California Highway Commission; dated
July 16, 1923, as amended by maps of changes
"A" through "D", dated Sept. 28, 1923,
through May-1924, approved by Assistant Sec-
retary of the Interior- John. H. Edwards on
Oct. 10, 1927, subject to the provisions of the

Act of Mar. 3, 1901 (1 Stat. 1058, 1084, 25
U.S;C. § 311 (1970) ), and amending the right-
of-way as originally approved under the
same Act on Nov. 9 1917 (Docket No. 320,
supra note 5, Exhibit RO-8; BLM: Plat
Records); Order of withdrawal and reserva-
tion of a right-of-way for a proposed Reclama-
tion Service "power canal from siphon drop
to Araz" across the Yuma Indian Reservation,
withdrawing and reserving 26.05 acres of
reservation land, of which approximately 3.5
acres were allotted lands, recommended by
Director and Chief Engineer Davis of the U.S.
Reclamation Service on Apr. 15, 1918, concur-
red in by Assistant Commissioner of Indian
Affairs Meritt on the "understanding that ade-
quate compensation be assessed and paid for
damage to Indian lands involved," concurred
in by Commissioner Tallman of the General
Land Office, and approved on June 17, 1918,

by Assistant Secretary of the Interior S. G.
Hopkins under secs. 13 and 14 of the Act of
June 25, 1910 (36 Stat. 855, 43 U.S.C. § 148
(1970)), 25 U.S.C. § 352 (1970) (Yuma
Project, "Purchase of Lands-General, 1909
thru June 1919," File 150, A60656, A606163
and A606167-68); "Southern Pacific Railroad
Station Grounds" map, received by the Super-
intendent of the Yuma India Reservation
June 30, 1928, and approved by the Depart-
ment on Dec. 18, 1928, pursuant to the Act
of Mar. 2, 1899, supra (Docket No. 320, spra

note 5, Ex. RO-1-1; BLM Master Title Plats,
Sacramento). The Bureau of Land Manage-
ment master title plats in Sacramento, Cab
ifornia, show three additional rights-of-way
issued under statutes governing Indian reser-
vation lands and noted as being under the
jurisdiction of the Bureau of Indian Affairs:
a highway right-of-way, R 2704, issued Oct. 24,
1930, under the Act of Mar. 3, 1901 spra;
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the Bureau of Indian Affairs to the
Director of the Geological Survey

a telephone and telegraph line right-of-way, S
3489, issued June 14, 1927, under the Act of
Mar. 3, 1901, spra; and a transmission and
telephone line right-of-way, LA040525, issued
Mar. 23, 1927, under the Act of Feb. 15, 1901.
saupra.

85 Trader's License covering 8 acres in the
N½NW

1
/4 section 25, T. 16 S., IR. 21 I.,

S.B.M., issued to Robert M. Goebel Jan. 1,
1928, to James H. Maxey Aug. 6, 1929, and
thereafter to Maxey and later his widow, Mary
A. Maxey, through various renewals (BIA
Files, Phoenix).:

s Letter dated June- 18, 1935, from the Com-
nissioner of Indian Affairs to Superintendent
Solley, Fort Yuma: Agency (BIA Files, Phoe-
nix) ; Letters dated Dec. 13, 1939, and Apr. 6,
1943, from Superintendent Gensler, Colorado
River Indian Agency, to the United States
Fidelity and Guaranty Company. (Docket No.
320, spr-a note 5, Br. .Io-i) ; Letter dated
Mar. 29, 1943, from BIA Field Agent Cox, Fort
Yuma Sub-Agency, to Superintendent Gensler
(BIA Files, Phoenix); Letter dated Nov. 16,
1934, from H. L. Gardner to the Quechan
Tribal Council (Docket No. 320, supra note
5, Ex. RO-4) -Letter dated Aug. 3, 1934, from
1H. L.- Gardner to Superintendent Jolley, Fort
Yuma Indian Agency (id.) ; Notices of location
of placer mining claims by Rosa Lee Black and
Patsy Black on Feb. 26, 1935, filed with the
Port Yuma Indian Agency on Mar. 18 and
Apr. 2, 1935, within 60 days of location as
required by sec. 26 of the Act of June 30,
1919, as amended, 255 U.S.C. § 399 (1970)
(Docket No. 320, supra note 5, E3x. RO-12).

One document hints at management by the
Bureau of Reclamation. On Oct. 28, 1953, an
"Analysis of G.L. Account 271.22-Rental of
Farming and Grazing Lands" was prepared
to ascertain the portion of "Miscellaneous Non-
operating Income-Other" attributable to the
rental of grazing and farming lands covered
into such account between 1910 and 1953. The
entries are jumbled and clearly inaccurate in
places. The covering memorandum states that
"some of the income * was from Mining
and Gravel Leases, and still a larger portion
from lands lying outside both irrigation divi-
sions. Probably all of the Mining and Gravel
leases, as well as a sizeable portion of the
Grazing and Farming leases, lie outside the
two irrigation divisions." An inspection of
the entries confirms that all of the leases listed
in the. "Gravel and- Mining" column were on
non-irrigable reservation lands, except perhaps
Lease 124r-358 issued to Emil Frank. But
all of them are entered in the ledgers after
1940, and most, if not all of them, are almost
surely the same sand and gravel leases that
were administered by the Bureau of Indian

described a portion of the nonirri-
gable lands as "Indian country

Affairs prior to 1936. See, e.g., leases 24r417
and 124r-504 issued to H. L. Gardner and
the leases issued to C. H. Trigg and Emil
Frank and; compare them with the BIA leases
issued to the same persons as described in
the documents referred to in the preceding
paragraph of this note. Similarly, all the
leases except for one listed in the "Outside
Area" column, although covering non-Irrigable
portions of the reservation, were entered in
the ledgers after 1936. See, e.g., lease I24r-415
issued to Mary B. Maxey for a gas station
and lease 124r-456 issued to Callahan Con-
struction Company for a "Piece of Ground at
Pot Holes" (a site in section 25, T. 15 S.,
R. 23 1.). The Mary E. Maxey lease, inac-
curately placed in 2. 15 S. rather than T. 16
S. of R. 21 B., is undoubtedly a lease for
the same ground that was utilized by Mrs.
Maxey under a BIA trader's license prior to
1936. See note 85 supra. The one exception
is lease L-30- issued to R. B. Whitmore and
S. H. Flood and listed as an "Outside Area"
between 1918 and 1924. However, the land
description (sec. 19, T. 16 S., R. 23 B., and
see. 35, T. 15 S., R. 23 B.) includes both irri-
gable and non-irrigable lands, and the lease
is actually listed (under Whitmore's name)
for the period from 1925 to 1927 and again
in 1928 in the "Reservation" Division column,
which covers the irrigable lands in the Res-
ervation Division of the Yuma Project. The
"Outside Area" listing was, therefore, prob-
ably an error. The term "Reservation Divi-
sion" described the irrigable lands and proj-
ect works of the Yuma Project on the Cali-
fornia side of the Colorado River (see text
following note 65 supra). It did not cover the
non-irrigable reservation lands not used for
project works. Hence the use of the' "Outside
Area" column in the account analysis. A study
of all of the entries in the "Reservation
[Division] " column shows that all .of them
included irrigable as well as non-irrigable
lands, and the leases were no doubt for a
portion of. the irrigable lands. The land de-
scriptions in the analysis ordinarily give at
most the section In which the lease was con-
tained, without providing any more precise
description. Where more precise descriptions
are given, they refer to. specific lots or farm-
ing units in the Bard area open to non-Indian
settlement in 1910. See, egg., leases- Ilr-372,
L-14, and 4-11. Other leases are in sections
which are: entirely, or: almost entirely irri-
gable. See, e.g., leases 24r-202, I24r-305,
124r-307, I24r-354. Lease 124r-409 was for a
"track on levee in Cal. in Res. Div."' One lease
whose land description defies accurate inter-
pretation is the lease originally issued to B. F.
Sanguinetti under lease number 124r-169 and
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within the meaning of the law.' 8
However. the letter dealt with the

a 1 I . '.-:

limited subject of police jurisdic-
tion and not the question of land
ownership. The author pointed out
that police jurisdiction for the Rec-
lamation Service over these lands
under the 1904 Act was the same as
its police jurisdiction for public
domain lands on other projects, in-
dicating that no position on land
ownership was necessary to the
conclusion.

A letter from the Director of
the Reclamation Service described
lands in the project area as lands
the disposal of which "is primarily
within the control of the Indian
Office." 88 Subsequently, a memo-
randum between two senior officials
of the Bureau of Reclamation de-
scribed the nonirrigable lands as
"Indian lands * * * [which] are
not public lands in the ordinary
sense of the word." 9

described as sections 31, 36 1 6 in townships
15, 15, 16 and ranges 23, 22E. It is not clear
which sections are to be matched with which
townships and:which ranges. Some of the prob-
able combinations would include sections
which contain only nonirrigable lands, but all
of these would also contain substantial proj-
ect works, except for section 6, T. 16 S.,
R. 22 E., which is high up in the rocky mesa
and useless for farming or grazing.

57Letter dated Oct. 6, 1905, from Acting
Commissioner of Indian Affairs Larabee to the
Director, U.S. Geological Survey (in which
the Reclamation Service was located), con-
cerning police jurisdiction over the nonirri-
gable lands on the California side of the
Colorado River being used for construction
of the Laguna Dam, File 154-A, supra note 74,
A60966t-65.

81 Letter dated June 23, 1914, from Director
Newell, Reclamation Service, to U.S. Repre-
sentative Carl Hayden, File 154-A, supra note
74, A609414.

In 1906 District Engineer Homer
Hamlin advised the Director of the
Reclamation Service that "[t]he
jurisdiction over [the non-irrigable
land between the reservation levee
and the Colorado River] will prob-
ably always remain with the Indian
Bureau, as it will not be reclaimed
or sold as a part of the cultivable
area of the Yuma Project." 90 The
letter, however, dealt chiefly with
the subject of the Indians' right to
,cut timber, rather than the subject
of ownership. The letter also stated
that after allotment and disposal of
the irrigable lands, "[t] he state-
ment that the. Indians will have no
land from which they can cut timber
is true." The latter statement indi-
cates that the author believed that
the; nonirrigable lands were not
owned by the Indians. It must, also
be noted that, on the, question of
jurisdiction, Hamlin was overruled
by the Director) of the Reclamation
Service, who wrote in a memoran-
dum, dated. July .23, 1906, to the
Secretary that the lands were under

89 Memorandum dated Mar. 21, 1925, from
Acting Chief Engineer Crowe, Bureau of Rec-
lamation. to the Commissioner of Reclamation,
concerning an application by Southern Sierras
Power Company for a right-of-way "west of
the east line of Sec. 19, T. 16 E.; R 22 E:.,
S.B.M.," which would be "across Indian lands
over which the Bureau of Reclamation has
proposed to construct certain works in connec-
tion with the All-American Canal to Imperial
Valley," Yuma Project, File 430, "Acquisition
of Lands, Indian Lands through 1929."

90 Letter dated May 28, 1906 from District
Engineer to Director, Reclamation Service,
File 154-A, spra note at 74, A609709-11. Ia.
at A609702-08 is related Secretarial level
correspondence on the jurisdictional dispute
between Indian Affairs and the Reclamation
Service. See note 8 supra.
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the jurisdiction of the Reclamation
Service by reason of the 1904 Act.

In 1907, the Superintendent of
'the Yuma Reservation raised the
question of the status of the non-
irrigable land between the levee and
the river, as well as the "27000 acres
of rough mesa and mountainous
land unfit for agricultural pur-
pose," in light of the failure of Con-
gress, in the Act of Apr. 21, 1904,
to "provide for the disposition of
the balance of the reservation that
is not irrigable." ,,-

The letter requested that a legal
determination be made as to wheth-
er the nonirrigable lands were part
of the public domain. The Secre-
tary of the Interior subsequently
directed Special Inspector Levi
Chubbuck of the U.S. Indian In-
spection Service to investigate and
report on this and other matters. On
April 6, 1907, Inspector Chubbuck
reported to the Secretary, suggest-
ing that the strip of land between
the levee and the river "be formally
reserved by the Indian Office" and
that a parallel strip inside the levee
which was not to be allotted to In-
dians or disposed of to non-Indians,
as well as "other available places on
the Yuma Reservation," be planted
with fruit bearing trees, "subject to
such regulations as the Reclamation

DI Letter dated Apr. 11, 1907, from Super-
intendent Deaver, Yuma Reservation, to the
Commissioner of Indian Affairs, referred by
the latter to the Director of the Reclamation
Service on May 7, 19.07, File 154-A, supra
note 74, A609721-28. Superintendent Deaver
continued, "The question arises In my mind
whether this non-irrigable land [the mesa and
strip between the levee and the river] will
not revert back to the public domain as soon
as the Indians are allotted d * *." Id. at
A609725.

Service desires to impose for the
protection of the levees and ditches,
the Indians' rights to the income
from the products being recognized
in consideration of the fact that the
reservation as a whole is theirs." 92

Inspector Chubbuck's report simply
contained his recommendations, and
did not represent his view of the
status of the ownership of the sub-
ject lands. The report did state that
he understood that "the remainder
of the land-unreclaimed bottom
land and mesa land" was to be dis-
posed of. Inspector Chubbuck also
stated that "title to the remainder of
the reservation will ' be extin-
guished;" but that this would leave
the Indians without a fuel supply.-

'This may be the reason why he
made the recommendations quoted
above. Inspector' Chubbuck's rec-
ommendations were not accepted
and that same subject was at issue
in later correspondence. 93

In i919, the Director of the Rec-
lamation Service implicity recog-
nized the right of the Indian office to
irrigate certain lands which "lie
outside of our levee and consequent-
ly are not included within the pro-
posed Yuma Project," but this

92 Letter dated Apr. 6, 1907, from Special
Inspector Chubbuck to Secretary of the In-
terior, File 154-A, supra note 74,, A609734739.

(I See letters referred to in note 90 snpra.
Inspector Chubbuck's remarks, and other cor-
respondence (e.g., A609725, quoted in note 91,
suprt), can be explained as based on the as-
sumption that the cession of the nonirrigable
lands would be effective upon issuance of
allotments to the Indians.

94 Letter dated Oct. 2, 1919, from Director
Davis, U.S. Reclamation Service, to the Com-
missioner of Indian Affairs. Yuma Project,
File 150, "Acquisition of Lands, Southern
Pacific Ry. Co."
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letter seems only to express a will-
ingness to sell water from the Coco-
pah Canal fr use on lands outside
the Yuma Project, rather than a de-
termination as to the ownership of
those lands.

In a letter dated Oct. 26, 1929, the
General Land office advised the
Commissioner of Indian Affairs
that:

It is the opinion of this office that the
reservation boundary is defined by the
center of the abandoned channel [as it
.existed prior to the avulsive change of
1920] * *.*.*:The area between the levee
and the abandoned channel, constituting
the present Yuma Indian Reservation
boundary, appears therefore to be still in
public ownership and a part of the Indian
Reservation.95

Advocates of the Quechan point
of view have suggested that Indian
ownership of the nonirrigable lands
was only challenged by the Bureau
of Reclamation in order to avoid
substantial claims for compensation
and consideration on behalf of the
Quechans by reason of the construc-
tion of the All-American Canal. The
canal was originally proposed as a
private project, passing through the
1884 reservation from the south-
west corner to the northeast corner,
crossing allotted and unallotted
lands, mostly the latter. The entire
right-of-way was to be within the
reservation. The appraisal report
prepared on this proposed canal
route indicated that compensation
would have to be paid to the Indians

'5 Bureau of Indian Affairs files, Phoenix.

for both the allotted and unallotted
lands.96 When the Bureau of Rec-
lamation decided to construct the
canal itself, its shifted the right-of-
way slightly north so that only non-
irrigable lands would be involved
and, in June 1934, requested the
General Land Office to submit the
proposed right-of-way for the canal,
which would involve no Indian al-
lotments but rather "exceedingly
rough territory along the edge of
the Yuma mesa, * * * to the Secre-
tary of the Interior (through the
Commissioner of Indian Affairs)
for approval under Section 13 of the
Act approved June 25, 1910 (36
Stat. 855)." 97 The cited Act, 43
U.S.C. 148 (1970), applies to
"lands within any Indian Reserva-
tion" and hence, as the Commis-
sioner of the General Land Office
noted in his transmittal letter to the
Commissioner of Indian Affairs,
administered by the Office of Indian
Affairs. The Commissioner of the
General Land Office also stated that
"the right of way involves Indian
lands." 08

9s E.g., "Right of Way Plats of the All-
American Canal through Tribal and Allotted
Indian Lands of the Yuma Indian Reserva-
tion," dated Jan. 1928 (Docket No. 320, supra
note 5, E. RO-10); "Schedule of Appraise-
ments Covering ight-of-Way Across Yuma
Indian Reservation, Etc.," covering unallotted
lands therein, signed Apr. 27, 1928 (Docket
No. 320, supra note 5, Ex. RO-7).

'7 Docket No. 320, sapra note 5, Ex. RO-7,
Letter from Acting Commissioner, Bureau of
Reclamation, to Commissioner, General Land
Office (June27, 1934).

s Docket No. 320, upr note 5, Ex. RO-7,
Letter from Commissioner, General Land Of-
fice, to Commissioner, Bureau of Indian Af-
fairs (July 5, 1934).
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' The Bureau of Reclamation sub
sequently received a report dated
Mar. 12, 1934, making substantial
claims on behalf of the Quechans.
On July 15, 1934, the Bureau of
Reclamation advised the Bureau of
Indian Affairs that the right-of-way
was a part of the public domain,
and that no compensation would be
paid. In 1933 and 1935 two cases
were decided in the United States
District Court for the Southern
District of California 99 to the ef-
fect that full title to the irrigable
land vested immediately in the
United States, upon passage of the
1894 Act. The available materials
do not make clear whether the posi-
tion taken by the Bureau of Re-
clamation in its reply to the Bureau
of Indian Affairs was based upon
questions of ownership raised as
early as 1903,10 upon issues raised in
the two law suits, or upon certain
costs.

Although Congress did not deal
with these lands between 1894 and
1936 in any manner which would re-
veal its understanding of their
status, there is a statement in the
Congressional Record by Repre-
sentative Stephens of Texas on
Dec. 16, 1912, approximately two
years after Congress enlarged the
allotments-to 10 acres, and near the
time when the canal constructed
through the reservation was com-
pleted, implying that the "large
amount of land up on the mesa"

9 United States v. Johnson, Civil No. 118-C
(S.D. Cal., Aug. 2, 1935); United States v.
Walker, Civil No. 126-J (S.D. Cal., Oct. 10,
1933).

100 See note 74 supra, A609522.

. (that is, nonirrigable land) was in
Indian ownership at that time.l0l

And, during hearings in San
Diego, California on June 29, 1934,
Chairman Wheeler of the Senate
Committee on Indian Affairs re-
ferred to "the All-American Canal
constructed in connection with the
Boulder Dam Project and running
across in lands of the Indians down
there [in the Yuma Reservation]"
and told John Curran, a Quechan
concerned about compensation for
the right-of-way, "They will have to
pay you for it, if they take your
land." 102 The Congressman's state-
ment cannot, of course, be construed
as a determination that the land to
be taken actually belonged to Cur-
ran or his Tribe.

While the foregoing examples of
administrative treatment of and
comment on, the nonirrigable lands
are by no means all-inclusive, they
are representative of the conflicting
views and uncertainty reflected in
Departmental documents at that
time.

The Department has regularly
corrected errors and confusion over
the mapping of and agency juris-
diction over lands within its juris-
diction, by finding lands thought to
be public domain lands to be Indian
lands, and by finding lands thought
to be Indian lands to the public
domain.' 0

3 X

10149 Cong. Rec. 748.
102 See note 74 supra.
103 In Solicitor's Opinion, 54 I.D. 71, 76-78

(1932), Solicitor Finney ruled that lands
thought for twenty years to have been unallot-
ted tribal lands were in fact public domain
lands, and that receipts from timber sale con-
tracts should be paid into the Treasury as
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Part of the confusion as to own-
ership of the land or jurisdiction
over it undoubtedly resulted from
delays in entering title transactions
in the tract books originally main-
tained in the General Land Office,
now the Bureau of Land Manage-
ment. For example, our review of
the records indicates that creation
of the Yuma Reservation by the
1884 Executive Order was noted in
the appropriate tract books no
earlier than 1897, which was un-
questionably after the cession of a
portion of the lands had been ef-
fected. The 1893 Agreement, the
1894 Act,. and the 1936 Margold
Opinion notwithstanding, the ces-
sion of the nonirrigable lands was
not actually entered in the tract
books until the 1960's. Numerous
other entries in these records made
long after the fact indicate that
these records. have not accurately

miscellaneous receipts, rather than into a sep-
arate account for the benefit of the George-
town Band of Indians, The Solicitor found that
the reserve was., abandoned by the Band's
earlier acceptance of allotments on another
reservation.

In Navajo Indian Reservation, 30 L;D. 515
(1901), an 1884 extension of theNavajo Res-
ervation excepted any. tracts. "to which valid
rights have attached." Although some mining
claimants thought the extension order termi-
nated their rights, and the Bureau of Indian
Affairs had assumed that only the rights of
original locators were protected, the Secre-
tary ruled that the tracts soclaimed in 1884
were not included in the reservation, by the
terms of the order, even if subsequently aban-
doned and relocated. Id. at 520. The lands were
surveyed, and are now shown as "segregated
from Navajo Reservation, presumed public
land" (Map of Survey approved Aug. 13, 1909,
BLM files, Phoenix).

reflected the current status of title
to the lands on a continuing'basis.

A partial explanation for the de-
lay in entering into the tract books
the legal description of the ceded
nonirrigable lands would be the
uncertainty as to their area and lo-
cation. As .previously noted, early
Reclamation estimates indicated
that there were 25,000 irrigable
acres on the Yuma Reservation, but
by 1913-14, it had been determined
that there were only some 15,000
irrigable acres.'0 4 The initial un-
certainty as to the number of acres
that might be irrigable would have
made it impossible to develop accu-
rate legal descriptions of the new
boundary of the Reservation. In
addition,; the twenty-five year trust
patents were not issued on the lands
allotted to the Quechans until
1914.105

In Solicitor's Opinion, M-36770 (Jan 17,
1969), the Solicitor ruled that the south
boundary of the Salt River Indian Reservation
was the south channel of the Salt River, not
the north channel. Although the.island formed
by the river's braiding had been treated as
public land, the Department recognized Indian
ownership.

In a Memorandum dated Apr. 12, 1974, from
the Associate, Solicitor, Indian Affairs (con-
curred in by the Solicitor June 3, 1974), the
Department defined the boundary of the Fort
Mohave Hay:and Wood Reserve to resolve a
long-standing dispute between the Bureaus of
Indian Affairs and Land Management over the
administration of the lands thought to be In
the reserve. Lands surveyed in 1928 and ad-
ministered under the public land laws by the
Bureau of Land Management were recognized
as Indian reservation lands.

104 Thirteenth Annual Report of Reclamation
Service 1913-1914 (1915), at 75-76.

105 The trust patents by date and parcel, are
set out in the Historical Indices for the rele-
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The administrative treatment -of-
lands was certainly not uniform.'
The confusion over the status of
these lands disclosed by the earlier
documents can also be attributed
to uncertainty over the effect of the
1894 Act prior to the granting of.
allotments and the opening of the
remaining lands. These conditions
alone, or in conjunction with the
failure to note the cession on the
tract books, help explain why'some
of those who administered the non-
irrigable lands were uncertain as to,
the status'of the lands.

Isstance of Afargold Opinion

In 1928 Congress authorized con-
struction' of the All-American
Canal, one 6f the largest irrigation
canals in the United States.'- The
canal runs from the headworks of
the Imperial Dam on the Colorado
River, at a point 12 miles upstream
from the City of Yuma, Arizona,
thence southwesterly on the- Cali-
fornia side of the Colorado- River
to the boundary line between Cali-
fornia and Mexico. The All-Ameri-
cai Canal in its course crossed the
nonirrigable portion of the original
Yuma Reservation.

On May .10, 1935, the Commis-
sioner of Indian Affairs wrote to the
Commissioner of the Bureau of
Reclamation setting forth seven
claims emanating from the pro-
jected construction of: the canal,
several of which were based upon

vant townships, e.g., T. 16 S., R. 22 5., 5.B.M.,
in the Bureau of Land Management. -

105 Sec. of the Boulder. Canyon Project Act
of Dec. 21, 1928, 43 U.S.C. § 671 (1970).

the'assumption that the canal right-
of -way crossed Indian tribal lands
for which compensation should. be
paid. 107

On July 15, 1935, the Bureau of
Reclamation advised the Bureau of
Indian Affairs that the right-of-
way in question was a part of the
public domain, and that no compen-
sation would be paid. The Bureau
of Indian Affairs then requested an
opinion on the matter from the Sec-
retary of the Interior who, in turn,
referred the question to Solicitor
Margold.

Solicitor Margold, on Jan. 8,
1936, issued the opinion which is the
subject of this Memorandum hold-
ing, inter alia, that the 1893 Agree-
ment as ratified by the 1894 Act ex-
tiiguished the Quechans' title to the
nonirrigable lands of the 1884 res-
ervation.'0 ,

Indian Caimns Corntission Actions

In 1950 the Quechan Tribe filed a
petition with the Indian Claims

to7 The claims and the correspondence sur-
rounding them are detailed in oliftiors Op-n-
ion, 3M-25198 (Jan. 8, 1936), at 2-5. The
claims included total compensation *of
$2,602.50 for right-of-way, Indian ownership
of mineral deposits discovered, compensation
for sand and gravel,. reimbursement for dam-
ages from canal seepage or failure, compensa-
tion for a power site, and a request for con-
struction of four bridges.

08Id-tat 10-12. The opinion also held that
liability for canal seepage, breaks, etc.' would
depend upon ordinary rules of negligence, and
denied all other claims. Id. at 16-17. In addi-
tion, the opinion held that the fact that the
lands had not been opened to disposition under
the general land laws by Presidential Procla-
mation did not mean that the Quechans re-
tained any interest in the lands. Id. at 10-11.

30-
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Commission, Docket No. 86, asking
for a general accounting of trans-
actions involving the Tribe. In 1951,
two additional companion claims
were filed with the Commission. The
first, Docket No. 319, asserted a tak-
ing by the Government ithout
compensation of aboriginal lands of
the Tribe adjoining what became
the Yuma Reservation. The second,
Docket No. 320, was based upon
Government treatment of the Exec-
utive Order reservation lands.

In 1958; the Commission in effect
transferred certain claims advanced
by the Tribe in Docket No. 86 to
Docket No. 320, and dismissed the
earlier case.'0 9

An interlocutory judgment of li-
ability was entered against the gov-
ernment in Docket No. 319 on Sep-
tember 30, 1959. Both parties ap-
pealed the judgment to the Court
of Claims. The appeal was dis-
missed without prejudice by. the
Court of Claims on Mar. 23, 1962.
In 1965 the Indian Claims Commis-
sion issued its final order, in re-
sponse to a joint settlement, assess-
ing liability of $520,000, of which

109 Docket No. 320, s pra note 5, Order Con-
solidating Causes of Action (Apr. 24, 1958).
This Order transferred from Docket No. 86
to Docket No. 320 claims for the Government's
failure to make allotments to members of the
Tribe as required in 1893 Agreement and
1894 Act; failure to realize adequate price for
irrigable land sold and account for same; and
failure to hold allotments in trust and convey
patents in fee as required by the 1893 Agree-
ment.

$167,000 was ascribed to the taking
of Indian lands in California.-O

In Docket No. 320, the Tribe's
case was initially an action to set
aside the cession of the nonirriga-
ble lands and to recover the value
of the reservation lands on- the
basis that the 1893 Agreement Was
induced by fraud, coercion, and
misrepresentation. By the time of
oral argument in 1965, the Tribe's.
counsel changed its main case to an
action for breach of contract with
respect to the 1893 Agreement, ask-
ing the Commission to enforce the
1893 Agreement.r' The validity of
the 1893 Agreement and the cession
of lands were taken out of conten-
tion. Late in 1971, the Commission
issued- an Order staying the, pro-

'I Qechan Tribe of the Fort Yumea Reser-
vationi v. United States, 15 Ind. Cl. Comm'n
489, 490 (1965). The judgment expressly ex-
cluded the lands within the 1884 reservation
boundary. Id. at 492.

n1 In oral argument in Docket No. 320, supra
note 5 (July 8, 1965, Tr. at 2), F'ulton W.
Hoge, attorney for the Quechans stated: "fay
it please the Commission, this case started out
as a cause of action to set-aside a cession of a
reservation and to recover the value of the
reservation lands. That's the main cause of
action In the original petition. Since then It
has developed into a breach of contract case
and instead of trying to set aside the agree-
ment on the ground of fraud, duress and un-
conscionable consideration we ask that the
Commission enforce it and give us-we affirm
it. We ask the Commission to affrm it and
give us damages for its breach in two respects;
although we have part of our original cause
of action in that we ask, that as to some of
the land, the Mesa land which: was included
in the cession that the Commission exercise
its power to revise the contract and to hold
that there was no reason for including that,
land that it was unconscionable and that there.
should be an award of its value."
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ceedings because of "legislation
pending in the United States Con-
gress to clarify the [Quechans']
title to certain land areas involved
in this case * .*' 112 No such
legislation was passed, and in 1971
counsel for the Quechans moved to
vacate the order.

The Tribe's counsel in the pro-
ceedings through 1968 died, and
his successor petitioned the Com-
mission to, among other things, re-
open the record to permit admission
of further evidence and to permit
the Commission to consider declar-
ing the 1893 Agreement invalid.
The Comrnission conditionally
granted permission for introduction
of further evidence,113 but refused
to consider the validity of the 1893
Agreement- on the grounds that a
treaty ratified by Congress is
not subject to judicial revision or
review.114

In the hearing held in connection
with the Tribe's motion to reopen
the record and introduce further
exhibits, the Tribe's attorney ex-
pressed a willingness to dismiss the
action without prejudice if a return
of the 1884 Reservation lands could
beeffectuated under 25 U.S.C. § 463
(a) (1970) l which provides, in

~2 Docket No. 320, spra note 5, Order Stay-
ing Further Proceedings (Nov. 25, 1970).

IflDocket No. 320, supra note 5, Order
Granting Plaintiff's Motion to Vacate Order
Staying Further Proceedings (July 21, 1971).

-'4 Docket No. 320, saupra note 5, Opinion on
Motion to Reopen the Record (July 21, 1971),
citing Sao and Fo Tribe v. United States, 7
Ind. Cl. Comm'n 675, 710-12 (1959), ff'd on
other grounds, 161 Ct. Cl. 189, 198, cert. de-
nied, 375 U.S. 921 (1963).

Docket No. 320, supra note 5, Oral Argu-
ment (May 9, 1972), Trp. at 3, 16.

relevant part:
* The Secretary of the Interior, if he
shall find it to be in the public interest, is
authorized to restore to tribal ownership
the remaining surplus lands of any In-
dian reservation opened before June 18,
1934, or authorized to be opened, to sale,
or to any other form of disposal by Presi-
dential proclamation, or by any of the
public-land laws of the United States

Subsequently, the Tribe passed a
resolution 117 stating that a claim
for damages under the' Indians
Claims Commission Act "is not
proper" and authorizing counsel to
file a motion for dismissal without
prejudice. A motion to that effect
was filed on behalf of the Tribe in
July of 1972, again suggesting that
theland could be returned under 25
US.C. §463(a) (1970). The Gov-
ernment filed a response objecting
solely to such a dismissal being
granted without prejudice. Since
July of 1972, Docket No. 320 has
been held in suspense pending fur-
ther administrative review within
the Department of the Interior on
the cession question.

16 Sec. of the Act of June 18, 1934, 25
U.S.C. § 463(a) (1970). It is unclear whether
the' lands in question could be subject to this
Act. See Solicitor's Opinion, 69. I.D. 195, 199
(1962), Solicitor's Opinion, 56 LD. 330, 334

(1938). Were a portion of the lands in ques-
tion to be restored to the Quechans under
this section, the impacts on non-Indian in-
terests would be insubstantial, since, although
the question is unsettled,, we think that the
water-use priority date for the restored land
would be as of this restoration date and sub-
sequent to present water uses. Present non-
Indian uses of the lands could be preserved,
and impacts on Colorado salinity would be
negligible.

117 Docket No. 320, supra note .5, Quechan
Tribal Resolution dated July i, 1972, at-
tached to Petitioner's Motion to Dismiss
(July 26, 1972).
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1968 Weinberg Opinion

In 1968, Solicitor Weinberg is-
sued an opinion approving a Bu-
reau of Land Management proposal
to issue a lease to Yuma County,
Arizona, of a portion of the non-
irrigable lands within the bound-
aries of the Yuma Reservation.'1 -
Citing Solicitor Margold, Solicitor
Weinberg held: 

The 1904 act left unaffected the stipula-

tion of the 1894 act that extinguished the
Indian interest in any non-irrigable

lands.' 9

The Weinberg opinion implicitly
endorsed the validity of the Mar-
gold Opinion but did not expand
upon the analysis in the 1936
opinion.

Re-examcination and
Reconsideration

The Quechan Tribe's claim to the
land in question-as distinguished
from its claim for compensation-
was first presented to the Depart-
ment of the Interior during a meet-
ing held between Solicitor Frizzell
and the Tribe's attorney in July
1973. In the course of that meeting,
Solicitor Frizzell agreed to initiate
an examination of the legal question
and the underlying facts. Solicitor
Frizzell assigned the question to
the Division of Indian Affairs with
instructions that the Division de-'
velop the strongest case possible to
support the Quechans' claim.

118 Memorandum from Solicitor to the Sec-

retary of the Interior, 'dated June 12, 1968.
'I9 Id. at 2.

232-400-77-3

- The Division of Indian Affairs in
the. Solicitor's Office, with the help
of other lawyers in the Solicitor's
Office, did exhaustive research into
the factual and legal background of
the matter, including: the history of
the 1893 Agreement and the 1894
Act; a review of the files, 'many of
which were stored at the Indian
Claims 'Commission, relating to. the
Department's treatment of the lands
in question between 1894 and 1936;
a review of the files relating to every
third-party interest created in the
lands after 1936; extensive research
into all of the legal aspects of the
Tribe's claim; and preparation of
a number of drafts of an opinion
stating the strongest possible case
for the Quechans' claims.
- One of the 'drafts prepared by the
Indian Affairs Division was circu-
lated to all persons who might be
affected, Indian and non-Indian
alike, for legal suggestions, com-
ment and criticism.

In Jan. 1976, two separate meet-
ings were held by the Secretary of
the Interior, the Under Secretary,
the Solicitor and a number of other
Departmental officials, first with
representatives of the non-Indian
interests, and then with the Quechan
tribal leaders and their lawyers.
During these meetings, the legal is-
sues and' factual background were
discussed in detail.

The Secretary determined that
the issues involved were exclusively
legal in nature,' and therefore iD-
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structed the Solicitor to decide the.
matter on its legal merits. After
careful analysis of the draft opin-
ion, consideration of the'oral state-
ments made during the meetings
mentioned above, review of volu-.
minous. briefs on both sides of the
issue which! had previously been
submitted to the Department,; and
personal study of source materials,-
the Solicitot was unable to accept.
the arguments which had been ad-
vanced on behalf of' the Quechan-
Ttibe by- the Indian Affairs Divi-:
sion in its draft opinion. 

On Jan. 30 1,976, the Solicitdr ad-
ised theSeeretary that he had con-.

Pluded that the Margold Opinion'
,as correct and should be affirmed."

The Secretary- acquiesced in this
decision and ordered that the Chair-
man of the Quechan Tribal. Council
be advised of' this decision. The
Chairman was so advised by tele-
phone, with a confirming letter sent
to him by the Solicitor on Febh 2;'
1976.-: l :-i

DISCUSSION AND- LEGAL.
ANALYSI,

Summary
In order to find that the Quechans

iold title to the nonirrigable lands
in question, we must determine: that

'the cession or relinquishment of res-
ervation' lands under the. 1893
A greement and 1894 Act was not ab-.
solute and immediate but, rather,
was-conditioned upon.the occurrence.
of one or more subsequent events;
that material, conditions precedent
to. the relinquishment were not ful-,
filed prior to the enactment of the.

1904 Act; and that the 1904 Act es-
tablished an independent scheme for
the allotment and sale of the ir-
rigable reservation ' lands which
completely replaced the scheme
provided for under the 1893 Agree-
ment and 1894 Act, rather than sim-
ply implementing the scheme. called
for under the 1893 Agreement and
1894 Act. . .

In interpreting the 1893 Agree-
ment-and the. 1894 Act, together
with the 1904 Act, we have taken
into account, among other things:
the special rules of construction
which, apply to Indian treaties' and
laws; the contemporaneous treat-
ment'of the lands in question by
Departniental officials subsequent to.
1894, as shown'by correspondenice,
memoranda,. testimony, maps, re-
ports and other documents and.
the policies underlying the General
Allotment Act;, an other congres-
sional policies 't oard:Indians in
effect at the -timue. - -

As set forth in greater detail. be-
low,, we have' conluded that the
1893. Agreement as -ratified by the
1894 Act effected-a- 'immediate re-
linquishment and cession of Yuma
lieservation lands,; -igcluding the.
nonirrigable lands-in question, and-
that the 1904 Act, insofar as. it per-
tained to the Yuma Reservation,
concerned only the irrigable lands
of the reservation and was 'iitended
solely to provide. an -arrangement
under the 1902 Reclamation Act for
irrigation of-the lands as; an alter-
native to- irrigation which would
have been provided by the private
company which failed. 'The 1904
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Act neither repealed the. earlier:
Agreement and' Act nor abandoned
the underlying plan.

We have also concluded that even
if there were convincing evidence
that- the 1893 Agreement and 1894.
Act were grossly inequitable. and
unfair to the Quechan Indians,
involving unconscionable considera-
tion, or even if there were: convinc-
ing. evidence that. the 1893 Agree-
ment was'entered into as a result of
fraud,, misrepresentation or duress
(none of' which convincing-evidence:

w6e have found).. neither the Seere-
tary of the Interior nor he Solici-
tor would have authority to modify
or set aside the ratified agreement.

Was Cession of Land Conditional?

Article' I of the 1893 Agreement'
provides that. "The said Yuma Ii--
dians,; upohi the conditions herein--
after expressed, do hereby strurenl
der and relinquish-. to the Uiited'
States all their right, title, claim,
and interest in, and to and. over" 120
the Yuma Reservation. The ques-'
tion presented by this language is,
whether the language of present
oession, "do hereby surrender and
relinquish," is absolute or whether
the words upon .the conditions
hereinafter e pressed" cause the
language, to-be conditioned.
. Thk 'conditions" which are re-

ferred to in Article I are found in,
Articles I through V. Among the

to S. Exec. Doc. No. 68, supra note 9, at l9.

provisions of these articles are te
allotment of five-acre tracts to in-
dividiual Indians in Article I;. the:
disposal of surplus irrigable lands
in Article III; the- issuance of trust
patents to Indian allottees in Arti-
cle V; and the opening of' nonirri-
gable lands t'settlement under-the
general land laws in Article VI.

We have coniclude that the plain
language of present grant con-
tained in' Article I of the 1893
Agreement is not modified,. or made
conditional, by the reference to the
obligations undertaken by the
United States as- "'onditions." We
conclude that the so-called "condi-
tions" are promises' to perform er-
tain acts in the future, and' the 188'9
Agreement is a typical example of-
a contract formed by the perform-:
ance of an act by one party, here th&
Q'iiecharLs cession of- their lands, i&
return fo a promise by the' other,.
here the Ghovenment's promise to'
make- allotments, provide irrigation;
for theme, and sell surplus iriigabl`
lands for the 'Indian s benefits. We'
reach tis conclusion on the followe
ing four. 'principal' bases.
- Fi st, it would not have been pos-
sible for the: Government t makl-
allotments to individual Idians, t-
issue trust patents tthe Indians, to,
sell surplus irrigable lands to on-
Indians. or to open te, non-
irrigable lands to settlement by non-
Indians ndr the public and laws,
unless the ands had been ced-ed and
the Goovernment had first. obtained.
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full title to the lands. The Agree-
ment would have been impossible of
performance on the part of the Gov-
ernment if the cession of the lands
by the Indians only took place af-
ter performance of the obligations
by the Government.l`

Second, general principles of con-
tract law favor construing the pro-
visions of contracts as promises
rather than as conditions,122 and
general principles of real estate law
favor covenants over conditions.' 22

Third, those cases which we have
been able to find dealing with "con-
ditional" language in cession agree-
ments support our conclusion that
cession is immediate and absolute
when such agreements are ratified
by Congress.

There are more than 200 treaties
and agreement involving cessions of
Indian lands to the United States
in return for promises to perform
certain acts in the future, other than
making a single lump-sum cash
payment. The kinds of considera-
tion promised by the United States
are of a wide variety and include
promises: (1) to expend funds for
construction of various projects,
such as agricultural or educational
facilities; (2) to allot ceded lands
to individual Indians; (3) to pro-
vide certain services, such as teach-

To hold that cession was conditional, and
never took place, would also invalidate all
sales of the rrigable lands to the non-Indians
and the Indian trust patents.

1us 3A A. Corbin, Contracts, § 635 (rev. ed.
1960) ; S. Williston, A Treatise on the
Law of Contracts § 644 (W. H. E. Jaeger ed.
1961).

:22 See 2 R. Powell, The Law of Real Prop-
erty §§ 187, 188 (ed. 1976); of. 1 American
Lato of Property § 2.8 (1952) 5 id. 21.3(a).

ers, farmers, craftsmen, and physi-
cians, as well as necessary supplies
and facilities incident to such serv-
ices; and (4) to survey and sell
ceded lands under the public land
laws and devote, the proceeds to the
benefit of the Indians. However, a
relatively small number of these
agreements contain the "condi-
tional" language 124 and an even
smaller number of these agreements
have been subject to interpretation
by the courts. The following are all
of the cases of which we are aware.

In United States v. Myers, 12 5 the
Eighth Circuit Court of Appeals
had before it the 1900 congressional
ratification 126 of an agreement, en-
tered into in 1892, shortly before the
1893 Agreement, between the
United States and the Kiowa, Com-
anche and Apache Tribes in Okla-
homa. At issue was the effect of a
tribal land cession to the United
States in return for allotments of
land. to individual tribal mem-
bers, the setting aside of certain
grazing lands for the tribes' use, and
the payment of $2 million. The ef-
fect of this agreement and the rati-
fying legislation was described by
the Court as follows:

'PA E.g., Treaty with the Chippewa dated
Oct. 18, 1864, 14 Stat. 657, II Kappler, upra
note 1, at 868; Agreement with the Cheyenne
and Arapahoe Tribes, Oct. 1890, sec. 1 of the
Act of Mar. 3, 1891, 26 Stat. 989, 1022, I
Kapp er, spra note 1, at 415; Agreement with
the owas, May 20, 1890, Act of Feb. 18, 1891,
26 Stat. 749, 753, I Eappler, enpra note 1, at
393; Agreement with the Comanche, iowa
and Apache, Oct. 21, 1892, section 6 of the
Act of June 6, 1900, 31 Stat. 672, 676, I
Kappler, supra note 1, at 708.

125 206 F. 387 (8th Cir. 1913).
3 Sec. 6 of the Act of June 6, 900, 31 Stat.

672, 676.
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The act of June 6, 1900, c. 813, 31 Stat.
676, was-passed in ratification of an agree-
ment between the United States and the
Kiowa, Comanche, and Apache tribes of
Indians in Oklahoma entered into Oc-
tober 21,-1892, whereby, in return for the
allotment of land in severalty to the indi-
vidual members of these tribes, and- other
good and valuable consideration speci-
fied, all these tribal lands, including that
in question, were relinquished to the
United States. The comprehensiveness of
.the grant made is disclosed by the fol-
lowing quotations from the act:

"Subject to -the allotment of land, in
severalty to the individual members of
the Comanche, Kiowa, and Apache tribes
of Indians in the Indian Territory, as
hereinafter provided for, and subject to
the setting apart as grazing lands for
said Indians, four hundred and eighty
thousand acres of land as hereinafter pro-
vided for, and subject to the conditions
hereinafter imposed, and for the consider-
ations hereinafter mentioned, the said
Comanche, Kiowa, and Apache Indians
hereby cede, convey, transfer, relinquish,
and surrender, forever and absolutely,

-without any reservation whatever, ex-
press or implied, all their claim, title, and
interest, of every kind and character, in
and to the lands embraced in the follow-
ing described tract of country in the In-
dian Territory, to wit: [Here follows the
-specific description.] * * 

"As a further and only additional con-
sideration for the cession of territory and
relinquishment of title, claim, and in-
terest in and to the lands as aforesaid,
the United States agrees to pay to the
Comanche, Kiowa, and Apache tribes of
Indians, in the Indian Territory, the sum
of two million (2,000,000) dollars.8 * "

*t * * e *

* * * When the Kiowa, Comanche, and
Apache tribes ceded this land to the
United States,. it ceased to be Indian
country, unless by the treaty by which

the Indians parted with their title, or
by some-act of authority, a different rule
was made applicable to the case.

Was there any reservation, express or
implied, incidental to the cession and
relinquishment by these Indians by which
their title to the lands in question was
extinguished, that this or any other land
conveyed should be devoted to these pur-
poses? We can find none. The treaty of
Oct. 31, 1892, confirmed by act of Con-
gress of June 6, 1900, specifies explicitly
the conditions and considerations sub-
ject to which the conveyance and cession
was made. They are the allotment of
land in severalty, the setting apart of
480,000 acres. of grazing land, and. the
payment of $2,000,000 in the manner pro-
vided. For these considerations the In-
dians "ceded, conveyed, transferred,
relinquished and, surrendered forever
and absolutely, without any reservation
whatever, express or implied, all their
claim, title and interest of any kind and
character." It would be impossible to se-
lect words operating more completely to
extinguish every vestige of Indian title,
and releasing the government more abso-
lutely from every obligation, moral as
well as legal. * 8 * (Italics added.)

The same agreement with the
Comanches, Kiowas and Apaches
was interpreted in Ew Parte
Moran 1 8 where the court ignored
the "conditional" language of the
agreement and stated that "the In-
dian title to the reservation was
extinguished on June 6, 1900, when
the Agreement of Oct. 1892, was rat-
ified by the United States." 129

7206 P. 887, 89-392 (8th r. 1913)
see also KEckapoo Tribe of Kansas v. United
States, 872 P.2d 980, 984-85 (Ct. l. 19679.

s 144 F. 594 (8th Cir. 1906).
"DId. at 602. Accord, In re Moran, 203 U.S.

96, 105 (1906).
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"The statutory agreement with the
'Quechans is from the same mold as
the agreement with the tribes in-
volved in Nyers, and should be sim-
ilarly construed to have effected an
immediate cession of the tribal lands
-in 1894 in return for the Govern-
ment's promise to perform the speci-
.fied acts.

The3 1892 agreement and the 1900
Act involving the Kiowas, Coman-
ches and Apaches were also onsid-

.ered in FUnited States v. Eibwa,
.Comarnche ad Apache Trbes'-80

:Th.is case was an appeal front an
'Indian Claims Comivission decision
awarding the Indians the difference
between the amount paid for the In-
;dian lands and what they were ac-

,tualfly worth. The court upheld the
"Commission's award of damages
and made no comment with respect

. to restoring the land to the Indians,
*eventhough it found that "there ap-
~:pears to have been no contract exe-
OLoUted by the parties" because "the
Government was liable under a con-

'tract implied in fact (there having
been, no valid ratification by Con-
gress of the 1892 Jerome Agree-
ment)." The Court of Claims
found.that there had been no ratifi-
cation because the agreement con-

'tained a provision that it would
-become effective only when ratified
"by the Congress. As the court lioted,
the 1900 Act of Congress purport-
edly ratifying the- 1892 agreement
"made a number of changes in the
terms agreed to by the Indians and

13 163 F. Snpp. 602 Ct. Cl. 1958), recon-
siaerationm denied(, 166 F. Supp. 939 (Ct. C.
19.8), cert. denied,.359 U.S. 934 (1959).

Is I. at 606 . I

the ommissioners in the Jerome
"greement and such changes were
never resubmitted to the Indians
for acceptance or rejection as re-
quired by Article XII of the Treaty
of Oct. 21, 1867." 132

Despite finding that the agree-
ment had never been consummated,
the Court held that title to the land
in question had passed to the United
States and only awarded money
damages to the Indians. This case is

..of particular interest-in that it held
that a ",conditional" cession wasief-
fected even though the agreement
was not properly ratified by Con-
gress.

By the Act of Mar. 3, 1891J13 the
-Congress ratified a number of In-
dian agreements. One of these agree-
mentscontained language verysmn-
lar to that of the 1893 Agreement.
The agreement of Oct. 1890 between
the United States and the Cheyenne
and Arapahoe Tribes provided as
follows:

Subject to the allotment of land in
severalty to the individual members of
the Cheyenne and Arapahoe tribes of In-
-dians, as hereinafter provided for and
sUbJect o the conditions :7ereinafter im-
Posed, for the considerations hereinafter
mentioned, the said Cheyenne and Arapa-
hoe Indians hereby cede, convey, transfer,
relinquish, and surrender forever and
absolutely, without any reservation what-
ever, express or implied all their claim,
title and interest, of every kind and char-
acter, in and to the lands embraced in
the foliowing described tract of country

-in the Indian Territory * * (Italics
added) ."

13 Id. at 607.
an 26 Stat. 989.

1'1 Sec i3 of the Act of Mar. 3, 1891, 26
Stat. at 1022; I Karaler. -upra note 1, at

-4165.:
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The Act of Mar. 3, 1891, was con-
sidered by the Supreme Court in
DeCoteau v. DSW7ict County
Vourt,' 35 wherein the Court con-
strued the Sisseton-Wahpeton
Agreement, 36 one of the other
agreements ratified by that Act.
This agreement contained no lang-
uage of "condition." The Court
compared the agreement with the
other agretments, like that quoted
above, ratified by the Act1 and pro-
nounced them to be "indistinguish-
able" and "virtually identical." The
Court made no comment concerning
the "conditional" language or any
effect it might have on the cession:

* 0** the Congress included the Sisse-
ton-Walipeton Agreement. in a compre-
hensive Act which also ratified several
other agreements providing for the out-
right cession of surplus reservation lands
to the Government. The other agreements
employed cession language virtually iden-
tical to that in the Sisseton-Wahpeton
Agreement, but in these other cases the
Indians sold only a described portion of
their lands, rather than all "unallotted"
portions, the result being merely a reduc-
tion in the size of the affected reserva-
tions. The intended effect of all of these
ratification agreements was made clear
by the sponsors of the comprehensive leg-
islation:

135 420 U.S. 425,- rehearing. denied, 421. U.S.
939 (i975)-

133 Agreement of Dec. 12, 1889, se. 26 of
the Act of Mar. 3 1891, 2 Stat. 989; 1035;
I Kappler, supra note 1, at 429. Article I of this
Agreement states that the "Indians hereby
cede, sell, relinquish, and convey to the United
States all their claim, right, title and Interest
in and t all the unallotted lands * * * re-
maining after the allotments * * * provided
for in article fiur-of this agreement shall; have
been made." Id.

"All the pending agreements or treaties
for the purchase of Indian lands are rati-
fied and confirmed by the provisions of
thisbill * * *

"The bill carries the largest appropri-
ation ever carried by an Indian appro-
priation billi but it extinguishes the In-
dian title to a great domain and opens
it to settlement by the hardy and pro-
gressive pioneers * * I."

* * * *

* * * This language [of cession in the
Sisset,6n-Wahpeton Agreement] is Wit-
tuahy hidWtiAhabbe from that used in
the other suni-ertain, cession agreetents
tatified by Congress in the same 1891
Act. * * * That the lands ceded in the
other agteemehts were returned to the
public domain, stripped of reservation
status; can hardly be questioned, and
every party here acknowledges as mbdh.
The sponsors of the legislation stated re-
peatedly that the ratified agreements
would returni the ceded lands to the
"public domain." t7 (Italics added, foot-
notes and citations omitted.)

While the Supreme Court in De-
Coteau did not deal directly and
specifically with the "conditional"
language of the Cheyenne and Ara-
pahoe Agreement, the inference to
be drawn from the case supports our
interpretation of similar language.

Fourth,. aid finally the United
States District Court for the South-
ern District of California decided
two sinilar cases 138 in which it spe-
cifically found that the efect of the
1893 Agreement and the 189* Act
was to vest title to the irrigable

131 420 U.S: 425, 439-40, 446 (1975).
8 united States v. Johnson, Civil No. 118-C

(S.D. Cal., Aug. 2, 1935) ; United State v.
WalUcer, Citil No. 126-J (S.D. Cal., Oct. 10,
1933).
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lands of the Yuma Reservation in
the Government effective immedi-
ately upon ratification of the Agree-
ment, rather than at some future
date. If the i893 Agreement and
1894 Act resulted in cession of the
unallotted irrigable lands to the
United States, we infer that it must
also have resulted in immediate ces-
sion of title to the noliirrigable
lands; since the Agreement and Act
provided for' relinquishment of
"all" of the reservation lands with-
out distinction as to irrigability.

The two cases were ejectment ac-
tions brought by the United States
against squatters on lands within

'the reservation which were suscep-
tible of irrigation. The decisions in-
terpreted the 1893 Agreement and
1894 Act as vesting full title in the
United States immediately, subject
only to the rights specifically re-
'served in the Indians, 'which re-
served rights extended to the irrig-
-able lands only. These opinions
were cited and relied upon in the
Margold Opinion.139

* 1as Our analysis, and that of Solicitor Mar-
gold, is reinforced by the brief of the United
States in the Johnson case, in which the Gov-
ernment argued that the 1904 At "superseded
and amended the Act of Aug. 15, 1894, supra,
Insofar as those lands that may be susceptible
of irrigation were or are included in the uma
reclamation project [and as to] the unallotted
lands susceptible of irrigation that are in-
cluded within that project, changed the method
of their disposal as though they were public
domain lands within a reclamation project."
Plaintfif's Opening Brief, at 5, in United
States v. Johnson, supra note 138. The land
in question in Johnson was deemed irrigable,
but we note that it is described as lying "be-
tween the levee and the river." This is the
same area, presumably rendered. irrigable by
the avulsive change of 1920, about which much
of the correspondence detailed above was
concerned.

The Margold Opinion noted that,
while the irrigable or nonirrigable
character of the lands in question
'was not determined as of the time
of the 1893 Agreement or the 1894
Act, "it is clear that the taking

'effect of the relinquishment or ces-
sion was not postponed until classi-
fication of the lands as nonirrig-
able." Solicitor Margold based -his
conclusion in this regard on a doc-
trine of widespread application for
which he cited United States v. Min-
nesota.'40 The doctrine is well illus-
trated in St. PaZ &- Paciflc R.R.
Co. v. 'Northern Pacifto R.R. Co.,
where the Supreme Court stated:

As seen by the terms of the third sec-
tion'of the Act; the grant is one in prae-
senti; that is, it purports to pass a pres-
ent title to the lands designated by
alternate sections, subject to such excep-
tions and reservations as may arise from
sale, grant, preemption or other disposi-
tion previous to the time the definite route
of the road is fixed. The language of the
statute is "that there be, and hereby is,
granted" to the Company every alternate
section of the lands designated, which
implies that the property itself is passed,
not any special or limited interest in it.
The words also import a transfer of a
present title, not a promise to transfer
one in the future.

The route not being at the time deter-
mined, the grant was in the nature of a
float, and the title did not attach to any
specific sections until they were capable
of identification; but when once identi-
fied the title attached to them as of the

14'S270 U.S. 181, 206 (1926). Solicitor Mar-
gold also found that the situation was closely
analogous to that involved In the grant of-
swamplands made to the states by the Act
of Sept. 28, 1850, as amended, 43 U.S.C.
§§ 981-994, where the character of lands was
to be determined at a subsequent date, al-
though rights vested on the date of statutory
enactment.
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,date of the grant, except as to such sec-
tions as were specifically reserved. It is
in this sense that the grant is termed one
in praesenti; that is to say, it is of that
character as to all lands within-the terms
'of the grant, and not reserved from it at
the time of the definite location, of -the
route. 141

It has been argued on behalf of
the Quechans that United States v.
Brindle, 142 stands for the proposi-
tion that both the irrigable and the
nonirrigable lands of the Yuma
Reservation became trust lands fol-
lowing the 1893 Agreement and the
1894 Act. Brindle dealt with a treaty
the United States had entered into
with the Delaware. Tribe, 14 3 and a
treaty with the Kaskaskia and Pe-
oria Indians, 144 providing for the
,cession of lands by the Tribes. The
Brindle case is not in point, since
the two treaties provided clearly by
their terms' that both the ceded
lands and the proceeds of sale
thereof were to be held in trust. The
1893 Agreement, on the other hand,
provided that the nonirrigable part
of the land was ceded directly to the
United States and that the irrigable
part was to be resold for the benefit
,of the Quechans.

Effect of 1904 Act

It has been argued by advocates
,of the Quechan point of view that

1- 139 U.S. 1, 5 (1891) ; see also Schulen-
?berg v. Harriman, 88 U.S. (21 Wall.) 44, 60
(1875).

14- 110 U.S. 68 (1884).
3 Treaty of July 17, 1884, 10 Stat. 1048,

1049. '
4 Treaty of Aug. 10, 1854, 10 Stat. 1082,

1083.

the 1904 Act was intended to re-
place completely, and to supersede
the 1894 Act, thereby elininating
the requirement of cession by the
Quechans of their ownership of the
nonirrigable lands. We: have con-
cluded to the contrary. We find that
the legislative history clearly indi-
cates that the 1904-Act was seen as
being necessary because of the pro-
visions of the Reclamation Act,
which required that funds ex-
pended for irrigation projects be
returned to the Reclamation Fund.
Since the 1894 Act had provided
that the money from the sale of the
surplus irrigable lands would basic-,
ally be placed in the Treasury of the
United States for the benefit of the:
Indians, the revisions of the 1904
Act were necessary to allow some of
those funds to be used to repay to
the Reclamation Fund the cost of
reclaiming the irrigable lands. We
have concluded that the 1904 Act
was intended merely to amend the
1894 Act to the extent necessary to
provide, for irrigation of the lands
to be allotted to the Quechans under
the Reclamation Act.

We have found that, with the ex-
ception of modifications made to
bring the arrangement within the
Reclamation Act, the terms of the
1904 Act are compatible with, and
may be read together with, those of
the 1893 Agreement and 1894 Act.1 45

While it is not clear whether the ir-
rigation provisions of the 1904 Act

S-6 See text accompanying notes 4-S56 supra,
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were more or less favorable to the
Quechans than the arrangement
provided under the earlier Act and
Agreement,lee the Congress did:
have authority to vary the terms
upon which irrigation was to be
provided. In that the 1893 Agree--
ment did not deal with the financial
terms, or other terms, upon which
irrigation was to be provided to the
Quechan lands, and all such provi-
sions appeared only in the 1894 Act,
the Government had no obligation
to deliver water on any particular
basis.

Upon a review of the legislative
history of the 1904 Act, and par-
ticularly upon analysis of Senate
Report 1660, 147 it is clear that the
Congress did not intend to abandon
completely the scheme of the 1893
Agreement and 1894 Act. First in
the report appears a letter by
Charles D. Walcott, dated Jan. 23,
1904. Initially, Mr. Walcott men-
tions 'the Reclamation Act48 and
the reasons why special authority
from Congress was required to uti-
lize the Idian Reservation to ac-
complish the goals of the 1902
Reclamation Act. He then cites the
1893 Agreement with respect to the'
disposition, of the surplus lands on
the Reservation. The tenor of his
words clearly and unequivocally
conveys the concept that the irriga-
tion, allotment, and sale of surplus
lands had not come about, and
therefore, should be done through
the proposed 1904 Act. It is signifi-

'-6 See test accompanying notes 57-62 supra.
147 S. Rep. No. 1660, supra note 52.
148 Id. at 2S.

cant that he did not mention the
nonirrigable lands in the very same
letter wherein he shows that he had
read and understood the 1894 Act
and that he knew that Congress has
the ultimate power to dispose of In-
dian lands, citing the Cherokee Na-
tion and Lone WoZf cases. 149 The
natural deduction from all that Mr.
Walcott wrote is that the United
States had no further obligations
with respect to the nonirrigable
reservation lands, which had al-
ready been disposed of by Congress.

Also in Senate Report 1660 is a
letter from A. C. Tonner, Acting
Commissioner of Indian Affairs,
dated Feb. 3, 1904. He reinterates
Walcott's words, but refers specifi-
cally to the Quechans' consent to the
allotments of five acres each. At that
time the only agreement on record
was the 1893 Agreement. Tonner
further stated:

The problem of providing these two res-
ervations with irrigation systems is one
which this Office has thus far been un-
able to solve, and it therefore gives its
hearty assent to the proposition of the
Director of the Geological Survey, and
earnestly recommends its adoption, be-
lieving that it promises relief to these
Indians.

The 1893 Agreement and 1894
Act were expressly mentioned in
the Senate Report, and thus were
expressly brought to the attention
of Congress. It seems that Congress
would have mentioned and/or re-
stored the nonirrigable lands, and

'S.Oherokee Nation v. Hitchcock, 17 U.S.
294 (1902), and Lone Wolf v. Hitchcock, 187
U.S. 53 (1995).

150 S. Rep. No. 1660, supra note 2, at 29.
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specifically provided for the aban-
donment of the scheme of the 1894
enactment, if it so intended. This is
particularly so in view of the nega-
tive attitude manifested by the-
courts about deciding that statutes
have been repealed by implication,
as discussed in fra.

Finally, it would be difficult to
understand how the Congress could
provide in the 1904 Act that the
Secretary of the Interior should
dispose of the surplus irrigable
lands "as though the same were part
of the public domain" 151 if those
lands had not been ceded to the
United States under the 1893
Agreement and the 1894 Act.

Advocates of the Quechan point
of view have argued that if one in-
terprets the 1904 Act as a complete
departure from the scheme of the
1893 Agreement and the 1894 Act,
one is led to a permissible construc-
tion that there was a repeal by im-
plication of the 1894 Act. For the
proposition that answers this argu-
ment we cite Posadas v. National
City Bank.'12 That case concerned
the power of the Philippines by lo-
cal law to impose capital and de-
posit taxes not permitted under
United States law. The Philippine
Supreme Court on appeal ordered
a refund to the National City Bank
of New York, a branch of which

'5' Sec. 25 of the Act of Apr. 21, 1904, 33
Stat. 189, 224.

'5'296 U.S. 497 (1936). United States Rev.
Stat. 5219 prohibited the types of taxes im-
posed by the Philippine law.

was taxed by the Philippine Gov-
ermuent. The Philippine Govern-
ment then appealed to the Supreme
Court of the United States. The pe-
titioner argued that section 25 of
the Federal Reserve Act, which au-
thorized branches of national banks
to exist in dependencies of the:
United States, was repealed i-
pliedly by an amendment to the
Federal Reserve Act of Sept. 7,
1916. The Supreme Court held that
the amendment did not impliedly
repeal that portion of the Federal
Reserve Act authorizing national
banks to maintain branches in de-
pendencies. In reaching that conclu-
sion, the Supreme Court applied a
well-established principle:

The amending at just described con-
tains no words of repeal; and if it ef-
fected a repeal of § 25 of the 1913 act, it
did so by implication only. The cardinal
rule is that repeals by implication are not
favored. Where there are two acts upon.
the same subject, effect should be given
to both if possible. There are two well-
settled categories of repeals by implica-
tiou-(1) where provisions in the two
acts are in irreconcilable conflict, the
later one to the extent of the conflict con-
stitutes an implied repeal of the earlier
one; and (2) if the later act covers the
whole subject of the earlier one and is!
clearly intended as a substitute, it will
operate similarly as a repeal of the
earlier act. But, in either case, the inten-
tention of the legislature to repeal must
be clear and manifest; otherwise, at least
as a general thing, the later act is to be
construed as a continuation of, and not a
substitute for, the first act and will con-
tinue' to speak, so far as the two acts
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are the same, from the time of the first
enactment.

The law on the subject as we have just
stated it finds abundant support in the
decisions of this court, as well as in those
of lower federal and state courts.
* e * 13

Therefore, implied revocation or
implied repeal of statutes is not
favored in the law. 154

Neither the 1904 nor any other
congressional enactment of which
we are aware contains language ex-
pressly repealing the 1894 Act. Nor
does either contain material treat-
ing every provision of the 1894 Act,
such as the Southern Pacific Rail-
road Company railroad right-of-
way, the nonirrigable lands ceded
in the 1894 Act, or the Indian school
lands, to name a few of the more im-
portant items.

We find the congressional silence
in the 1904 Act with respect to the
nonirrigable lands to be more con-
sistent with the conclusion that the
Congress considered that the non-
irrigable lands and other lands had
been ceded to the United States,
than with the conclusion that the
1904 Act was intended to repeal the
1894 Act and earlier Agreement in
that regard. Finally, it cannot be
said that the factual and legislative
history shows any intention, much
less a clear intention, of the Con-
gress to repeal the 1894 Act. There-
fore, the two acts are not irreconcil-
able and can be read together to give
effect to all provisions of the 1894

296 U.S. 497, 503 (1936).
N753 LDI. Jur. 2d Statutes § 396 1974).

Act not treated in the 1904 Act.
Such a construction is preferred.' 5 5

If Cession Was Conditional, Were
the Conditions Met?

If, for the sake of argument, we
assume that cession of the non-
irrigable lands under the 1893
Agreement and 1894 Act was condi-
tioned upon the performance of cer-
tain acts on the part of the United
States (we have reached the con-
trary conclusion), we would still
find that all such material condi-
tions were met, and that cession took;
place.

It has been argued on behalf of

the Quechans that cession was con-
ditioned upon a number of factors
-allotment of certain irrigable
lands to the tribal members, sale of
other irrigable lands after appraisal
and by public auction, provision of
water by a private irrigation com-
pany and opening of nonirrigable,
lands to settlement-all of which
were to be accomplished pursuant
to specific procedures set out in the
1893 Agreement as ratified by the
1894 Act. It has been argued that
these conditions were not properly
met.
- As previously noted, Indian allot-

ments were not completed until
1912.156 Substantial time was re-
quired to perform the necessary
agricultural and engineering sur-
veys prior to construction of irriga-
tion works, and to construct the

'-6 73 Am. Jur. 2d Statutes §§ 249, 24
(1974).

1 See text accompanying note 66 suspra.
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Tuma Irrigation Project itself; 157

it -would have been desirable, from
the Quechans' point of view, to de-
lay the allotment process until sub-
stantial completion of -the irriga-
tion system; and the allotments, to
the Quechans were expanded to 10
acres per capitain, 191.158 For these
reasons we conclude that any condi-
tion created by the 1893 Agreement

.and 1894 Act 'equiring that allot-
ments be made- was substantially
satisfied even though the allotments
were not completed until 1912.

Although the method of appraisal
and sale of the surplus irrigable
lands called for by. Article III of
the 1893 Agreement and by the 1894
Act differ from the method of sale
required under the 1904 Act,159 we
find that the difference was insub-
stantial, and that the change was
made in the best interests of the
Quechans so that the irrigation
project could comply with the Rec-
lamation Act. The modified per-
formance could not properly be
deemed a substantial failure of a
condition. V

While the 1893 Agreement con-
tained no provision as to how ir-
rigation water was to be provided
to-the Quechan lands, the following
language appears in the 1894 Act:

That the Colorado River Irrigating
Company, which was granted a right of
way for an irrigating canal through the

157 See text following note 65 eupra, "Con-
struction of Early Irrigation Works."

8 Act of Mfar. 3 1911, 36 Stat. 1058, 068.
'ED See note 62 and accompanying text supr.

:said' Yuma Indian Reservation by the
Act of Congress approved February fif-
teenth, eighteen hundred and ninety-
three, shall be required to begin the con-
struction of said canal through said re-
'servation within three years from the
date of the passage of this Act, otherwise
the rights granted by the Act aforesaid
shall be forfeited. (Italics added.)1

It. should be noted, however,, that
unlike the 1893 Agreement, the 1894

.Act does not contain the "condi-
tional" language. The .conclusion
that any provision of the 1894 Act
created an implied condition to the
cession of land involves an analysis
of congressional intent and cannot
be reached from the words of the
statute alone. The very language of
those provisions, however, limits the
process- of implication, as with the
above-quoted provision. That pro-
Vision mandates that the private
company, the Colorado. River Irri-
gation Company, build an irrigat-
ing canal within three years or lose
its.right-of-way granted-by a pre-
vious Act of Congress ("the At
aforesaid"). The Company's loss of
rights is the only consequence of its
failure to build a canal within three
years that is mentioned in the
statute. There is no mention of such
failure resulting in the nullification
of the entire 1894 Act and with it,
the cession of nonirrigable land. To
imply Such a consequence would, we

mue Act of Aug. 15, 1894, 28 Stat. 286, 336.
The 1894 Act called te Company the Colorado
River Irrigating Company, even though the
1893 Act granting the right-of-way called it
the Colorado River Irrigation Company.
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believe, be both improper and il-
logical.

While the Colorado River Irriga-
-tion Company did fail to construct
the contemplated-system, an irriga-
tion system was in fact provided on
the Yuma Reservation as a result of
.the Reclamation Act and the addi-
tional congressional authority pro-
'vided by the 1904 Act. There is
nothing in the 1894 Act which in-
dicates that the proposed canal to
be built by the Colorado River
Irrigation Company was the only
irrigating system which Congress
believed would satisfy the require-
ments of the Act. The legislative
history is unambiguous that the
main purpose of the 1893 Agree-
-ment-from the standpoint of the
Indians who signed it 16" and the
Congress that ratified it'61 -was to
provide irrigation to the Reserva-
tion, and this purpose was served.

While we note that Article VI of
the 1893 Agreement provided for
the nonirrigable lands of the Res-

161 In a letter from the Quechans to the

President and Congress, the Tribe explained
why they were willing to cede their lands:
"We believe if furnished with a small tract of
land, with water to irrigate it and with the
means of cultivating, we could improve our
fortunes to the extent of securing at least all
the necessaries of life. We believe from what
we hear that if the land now embraced in our
reservation could be thrown open to settle-
ment an irrigation ditch would be built through
the reservation * * *. While with water the
soil is fertile, nothing will grow without irri-
gation, for there is no rain. Hence we want the
ditch built so that we can get water and have
early and large crops like our white friends.
We are willing to give up a large part of our
reservation because as it is it is worthless
to us, if we can have small tracts set apart
for our use." S. Ex. Doc. 68, svpra. note 9, at

14-l15.
12See H.R. Rep. No. 1145, supra note 48,

at 2. See also S. Ex. Doc. 68, supra note 9.

ervation to be opened to settlement
under the general land laws of the
United States, and the 1894 Act
provided, "all of the lands ceded by
said agreement. which are not sus-
ceptible of irrigation shall become
a part of the public domain, and
shall'be opened to settlement and
sale by proclamation of the Presi-
dent," 163 we do not believe that the
opening of' these lands was a
material performance required for
the benefit of the Quechans. To the
extent that settlement of non-
Indians in the proximity of the
Quechan allotments was called for
under the policy of the General
Allotment Act, 64 that requirement
was satisfied by the settlement of
the surplus irrigable lands which
actually took place. Because of the
harsh, desert character of the non-
irrigable lands, any settlement of
those lands would have been sparse.
Further, since the Quechans re-
tained only irrigable lands, any
model provided by the non-Indian
use of nonirrigable lands would
not have been of significant value
to the Tribe.

Therefore, we find that any obli-
gations of the Government under
the 1893 Agreement and 1894 Act,
the performance of which might
have been deemed conditions, were
substantially performed, and that

'those deviations from the exact pro-

163 Act of Aug. 1, 1894, 28 Stat. 286, 336.

164 Act of Feb. 2, 1887, as amended, 25 U.S.C.
§ 331 et seq. See text accompanying note 23
supra, "Allotment Policy.` Additionally, under
the 1894 Act the nonirrigable lands were not
to be disposed of with the proceeds or any
benefits accruing to the Quechans, unlike the
;irrigable lands.
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visions of the Agreement and Act
which did, occur were insubstantial
and resulted in no detriment to. the
Quechans.

There are a number of' cases in
which contract or treaty termsspec&
ifying the: Government's obliga-
tions assumed. in return for Indian
cessions were not fully performed,
or were performed (as here) in a,
manner somewhat different than
originally agreed upon.. The. Su-
preme( Court has viewed some, of.
such actions. by the. United States
as: breaches. of its obligations for
which a claim for damages might
lie.165 We. are' aware- of no cases
wherez a simple breach of a contract
or trust obligation by the' United
States as' been construed to void
the initial cession of lands by the
Indians. Hence, 'even had' we con-
cluded that the cession 'was condi-
tional, and' a substantial' condition
had not been met, in the absence of
evidence of something more than a
simple breach of contract we might
still not have found the cession
voided.

Administrative Treatment of the

Consistent with the methods of
interpretation prescribed by the

ER.g., Peoria Tribe of Indians of Oklahoma
v. United States; 390 U.S. 48 (1968); United
States v. MilUe Lac Band of Chippewa Indians
in the State of Minnesota, 229 U.S. 498, 500
{1913) United States V. Blackfeather, 155

U.S. 180, 90-91 (1594); see also United
States v. Kiowa, Comanche and Apache Tribes,
'supra a. 130.

Supreme Court,166 e have. thor-
oughly reviewed the administrtive
treatment of the nonirrigalble lands
in, question sbsequent to the en-
aetment of the 1894 Aet in an at-
tempt, to ascertain the post-enact-
ment understanding of the parties.
Al1though we find a number of docu-
ments treating the nonirrigable
lands. as a part of the "Yuma In-
dian Reservation," or as being un-
der the jurisdiction, of the Bureau
of Indian Aff airs, there are rela-
tively few documents. that either
treat the nonirrigable lands as be-
ing owned by the Quechans or that
assert ownership on behalf of the
Quechans t67

The Supreme Court has m ade it
clear- that land may be defined as
"Indian: country" for certain. pur-
poses, and retain its-reservation sta-
tus without being in Indian owner-
ship. InMatz v. Arnett,,' the cen-
tral issue was whether the Kilamath
Indian Reservation terminated by
an Act of Congress in 1892, in order
that the Court might determine
whether Mattz had violated the.pro-
Visions of the Fish and Game Code
of- the State of California. If the
Reservation had in fact terminated,
California law would have applied.
The question in Matte went to the
issue of jurisdiction and not to the
status o title of land. The Klamath

166 See text accompanying note 175 infra,
"Special Rules of Interpretation;"

167 See text accompanying notes 74-95
Rupra, Administrative Treatment of the
Yuma Reservation Lands."

168 412 U.S. 481 (1973).
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Indian Reservation was established dress itself to the issue of whether
by an Executive Order of Oct. 16, the land was ceded, nor did it re-
1891, and was disposed of through solve title or ownership issues. It
a cession, allotment, and sale of simply -ruled that the state court
lands'statute in 1892. Apparently; did not have jurisdiction over a
some allotments- were made and crime committed on- the Reserva-
some land was sold. The question tion.
was whether the statute terminated Therefore, any administrative ac-
the Reservation for purposes of 18 tion dealing with the Yuma Reser-
U.S.C. §1151 (1970). The Court vation in a jurisdictional sense
held that despite 'the 1892 statute, should not be weighed heavily in
the Reservation was not terminated. connection with the title problem on?
Interestingly enough, the court' was the Yuma Reservation.
influenced by 'a 1958 statute which There are a number of actions by
restored to the Klamath Indians senior Departmental officials indi-
certain remaining ceded lands. 169 cating that ownership of the non-
The court also noted that 18 U.S.C. irrigable lands was ceded to the,
§1151 defined Indian country as all United States by virtue of the 1893.
land within the limits of any In- Agreement and 1894 Act, including
dian reservation "notwithstanding a Secretarial Order withdrawing
the issuance of any patent." 117 the lands under the Reclamation
' Likewise, Seynouir v. Superin- Act.72 At the same time, the pro-

tendent of Washington State Peni- ceeds of some transactions concern-
tentar jl1t dealt with a jurisdic- ing the land appear to have been
tional but not an ownership ques- credited to the Tribe. Much of the
tion. The Supreme Court held that confusion with respect to ownership
a 1906 statute providing for settle- of the land and jurisdiction over
ment an entry on Indian lands did the land may have resulted from the
not terminate' the Colville Indian delays and errors in record-keeping
Reservation. The Court did not ad- described above, and from the un-

IC. at 50a. The Supreme Court was certainty during the time prior to,
strongly influenced by the Department of the tie issuance of allotments and dis-
Interior's contemporary conclusion that the p o the
lS92 Act did not terminate the reservation p surplus arrlgaue
status of the land. Crichton v. Shelton, 33 lands.
L.D 205 (1904). 412 U.S. 481, 505 (1973). A w

-Id. at 504, quoting the Act of June 25, AS we have stated above, we be-
1948, 18 U.S.C. 1151 (1970). lieve that a clear determination can,

171 368 U.S. 351 (1962). The Court distin- be made from the terms of the 1893
guished the statute governing the status of
the land in question from prior legislation Agreement and the 1894 Act that
terminating another portion of the Reserva- a
tion. The latter "vacated" the North Half of absolute and mediate cession took
the reservation; the former, which treated the place. Therefore, even if we had
land where the crime was committed, "did
no more than open the way for non-Indian found a onsistent administrative
Settlers to own land on the reservation in a
manner which the Federal Government * * 12 Secretarial Order of July 2, 1902; Seere-
regarded as beneficial to the development of tarial Order of Aug. 26, 1902: See note 72
its wards." Id. at 354, 356. supra.
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recognition of Indian ownership of
the lands in question subsequent to
1894, such administrative recogni-
tion would have to give way, because
it was in conflict with the plain
terms of the agreement and ratify-
'ing act. As the Supreme Court
stated in Harris v. Bell,

* * * This administrative view is, of
course, entitled to respect, and those who
have relied thereon ought not lightly to
be put in peril. But is not control-
ling. * * * 1?3

Similarly, the Department has
corrected erroneous administrative
construction of statutes, and has
sought to correct errors and to re-
solve disputes within the Depart-
ment over the administration of and
jurisdiction over lands within its
jurisdiction'l For this Department
or for a court to hold that adminis-
trative action could override 'the
plain language of an act would be
the equivalent of assuming author-
ity to modify an act of Congress in
that fashion.

Special Rules of Interpretation

In our analysis of the 1893 Agree-
ment, and in our analysis of the 1984
Act, the 1904 Act and the other con-
gressional enactments pertaining to
the subject of this Memorandum, we
have had constantly in mind not
only the trust obligations of the

173 254 U.S. 103, 100 (1920) Papp v. Stuart,
O F. Supp. 23, 24 (N.D. Okla. 1934), rev'd. on
other grounds, 1 F.2d 155 (10th Cir. 1935).

174..g., Solicitors Opinion, 74 LD. 285
(1967). See, cases discussed in n. 103 and ac-

companying text supra.

232-400-77----4

Solicitor and the Secretary of the
Interior to the Indian people but
also the special rules of statutory
construction formulated by the Su-
preme Court for dealing with In-
dian statutes, agreements, and

'treaties, which augment the normal
rules of construction."" These rules
have generally been formulated to
give weight to what the Indians
must have understood a particular
document to mean, and to interpret
language which is otherwise ambig-
uous in a manner most beneficial to
the Indians. However, we have also
had in mind the principle that rules
of construction are not intended to
alter the clear terms of statutes.

Solicitor Margold cited United
States v. Choctaw Nation, 7ce which
is in accord with the legal principle
that wherever possible one should
apply the clear meaning of lan-
guage in a statute. As a further ex-
ample, in Shoshone Indians v.
United States,177 the Supreme Court
said that it agreed that all doubts

1sEB.g., Worcester v. Georgia, 31 U.S. (6
Pet. 515, 582), 214 (1832); Minnesota V.
Hitchcock, 185 U.S. 373, 398, 401-02 (1902);
Winters v. United States, 207 U.S. 564, 576
(190S); United States v. elestine, 215 U.S.
278, 290 (1908) Choate v. Trapp, 224 U.S.
665, 675 (1912) Alaska Pac. isheries v.
United States, 248 U.S. 7, 9 (1918); United
States v. Santa Fe Pae. R.R. Co., 314 U.S. 339,
345 (1941); Soshone Indians v. United
States, 324 U.S. 335, 353 (1945); Arizona v.
California, 373 U.S. 546, 600 (1963).

176 179 U.S. 494, 535-3 (1900). See also
Confederated Bands of Ute Indians v. United
States, 330 U.S. 169, 179-80 (1947)- United
States v. MiRe Lao Band of hippetoa In-
dians, 299 U.S. 498, 505-06 (1913) 73 Am-
Jur. 2d Statutes :§151 (1974).

in 324 U.S. 335 (1945).
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must be resolved in the Indians' fa
vor. However, the Court went on to
say that this rule:

* * * meant no more than that the lan-

guage should be construed in accordance
with the tenor of' the treaty. That, we
think, is the. rule; which this Court has
applied consistently to ndian treaties.
We attempt to determine what the partibs
ment by the treaty. We stop short of vary-
ing its= terms to meet alleged injustices.
Such generosity. if any may be called for

.in the relationsbetween the United States
and the Indiansj i%. for the* ongressa8'

In the. CAoctaw Nation case,
supra, the contention was madethat
a treaty, the terms of which made
an.. absolute cession, should be inter-
preted to create a trust for the bene-
fit, of theindians. The court rejected
the contention, saying, among other
things:,

But if the words used in the treaty of
1866, reasonably interpreted, import be-
yond question an absolutes unconditional
cession of the lands in question to the
United States free from any trust, then
the court cannot amend the treaty or re-
fuse to carry out the intent of the parties,
as gathered from the words used, merely
because one party to it held the relation
of an inferior and was politically depend-
ent upon the other, or because in the judg-
ment of the court the Indians may have
been overreached. To hold otherwise
would be practically to recognize an au-
thority in the courts not only to reform
or correct treaties, but to determine ques-
tions of mere policy in the treatment of
the Indians which it is the function alone
of the legislative branch of the Govern-
ment to determine7

The conclusions reached in this
Memorandum are based upon what
we find to be the clear meaning of

178 I. at 853 (footnote oMItted).
170 179 U.S. 494, 535 (1900).

the underlying statutory language.
We generally find sufficient clarity
in the statutory language, taken to-
gether with the legislative back-
ground, to leave no justification for
the application of special rules of
construction.. However, even where,
for' the sake of argument,. we have
applied the special rules of' con-
struction, we. have reached the same
conclusions as Solicitor Margold.
We think that the results obtained
under the Aargold Opinion and
under the conclusions of this Meino-
randum are in fact the results, in-
tended by the Indian and the. non-
Indian parties to. the, 1893 Agree-
ment.

Atlt'egations of Fraud, Cercion
or Inequity

In the Indian Claims Commission
cases, filed in connection with the
subject matter of this Memorandum,
the Quechan Tribe, has charged
that. the signatures of the members
of their Tribe to the 1893 Agreement
were obtained by fraud and coer'
cion.

1 5 0

We have not found any documen-
tation prior to the depositions filed
with the Indians: Claims Comnis-
sion to support these allegations."
We. note that fifty-eight years
elapsed between the time of execu-
tion of the 1893 Agreement and the
filing of the Indian Claims Com-
mission petitions in 1951. The depo-
nents were very young at the time
of the events about which they tes-

See text following . 29 spra, "Alleged
Coercion, Misrepresentation and Fraud."

Asi See text accompanying n. 31 supra.



1] 'TITLE TO CERTAIW LANDS WIN THE BOUNDARIES OF THE 51
FT. YUMA INDIAN RESERVATION AS ESTABLISHED BY THE EXECUTIVE ORDER

OF JAN. 9, 1884
January 18, 1977

tified, and they had a direct interest
in the outcome of the legal proceed-
ing at the time they testified. In a
similar situation, the Indian Claims
Onmission, in Potawattoni Tribe

v. United States, commented on
claims of this nature:

But the plaintiffs charge that signa-
tures to the agreement were obtained by
fraud and misrepresentation and have
placed in evidence numerous affidavits
made in 1936 and 1937 by Pottawatomie
Indians. and filed with a Senate Commit-
tee Report in 1939 on a proposed juris-
dictional bill then pending in Congress. A
number of aged -Indians have also testified
'and some of these affiants and witnesses
repudiated their signatures to the agree-
ment while others say they signed but mis-
understood what it was about, and a few

'thought it was to receive payment for a
pledge to quit drinking liquor. We do
'not believe, however, that this evidence
can be considered as sufficient to over-

'come what the contemporary documen-
tary evidence discloses as to the explana-
tion of 'the agreement to the Indians and
the obtaining of their approval and sig-
,natures thereto. e * *

'There is nothing in the record reflecting
on the honesty or integrity of the repre-
-sentatives of the Government who con-
ducted the negotiation of the agreement,
nor that the disinterested witnesses or
the interpreter who certified that the
agreement was fully explained to the
Indians, had any personal interest in the
matter that would cause them to make
'false certificates to that effect. The
agreement was under consideration by
the Indians for at least two months' be-
fore it was completed and it is in evi-
dence that in 1906 fifty percent of the
Pottawatomie Tribe spoke and under-
'stood English sufficiently well to conduct
their own business affairs. So, while we

recognize the fact that it is quite impos-
sible to say that every member signing
the the agreement understood fully and
completely the import of the agreement,
it is quite evident that many of them
did.182

Similarly, in the situation under
consideration, there is no evidence
which would reflect on the honesty
or integrity of the Commissioners,
or on the certificate of the official
interpreter who certified the a-
curacy of the proceedings. The
agreement was under consideration
for five months before it was com-
pleted and there were ample safe-
guards to insure that the Indians
knew what they were signing.

Further casting doubt on the al-
legations of fraud, coercion or in-
equity are the facts that the Que-
chan Tribe actually received under
the 1893 Agreement and 194 Act
what they wanted; that what they
received was fair and adequate for
their purposes; and that the allot-
ment of irrigable lands and cession
of surplus lands was consistent
with similar schemes being accepted
by other tribes at that time.

In specific, in the original peti-
tion that the Quechans sent to the
President and Congress, the Tribe
stated: "We are willing to give up a
large part of our reservation 'be-
cause as it is it is worthless to us;"
and "[w]e do not want a great deal
of land, for we have noticed that the

182 2 Ind. C Comm'n 207, 219, 227-28
(1952); see also Klanath, and Moadoc Tribes

v. United States, 296 U.S. 244, 253-54 (1935).
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white man who in this country has
small holdings, 5 and 10 acres, and
cultivates his land well, is the most
successful * t 183 Some time
later, Government experts deter-
mined that, with an average family
consisting of four or five people,
the twenty to twenty-five acres pro-
vided was adequate for sub-
sistence.84 In 1911, however, the
allotments were increased from five
to ten acres per Indian. 185

0

In assessing the possibility that
a fraud was worked upon the Que-
chan Tribe by the 1893 Agreement
and the congressional ratification,
it should be kept in mind that a long
line of Supreme Court cases 186 hold

that Congress has unfettered dis-
cretion to dispose of any lands of
an Executive Order reservation for
the public welfare and for the
benefit of the Indians.

An Indian reservation created by Ex-
cutive Order of the President conveys no
right of use or occupancy to the bene-
ficiaries beyond the pleasure of Congress
or the President. Such rights may be
terminated by the unilateral action of
the United States without'legal liability
for compensation in any form even
though Congress has permitted suit on
the claim. * * 187

183 S. Exec. Doc. No. 68, spra n. 9, at 15;
see text accompanying notes 9-15 supra,
"Origin of 1893 Agreement."

184 Letter from District Engineer, Geological
Survey, Yuma to Chief Engineer, Reclamation
Service, May 28, 1906, File 154-A, supra n. 74,
A609709.

185 Act of Mar. 3, 1911, 36 Stat. 1058, 1063.
180 Cherokee Nation v. Hitchcock, 187 U.S.

294 (1902); Lone Wolf v. Hitchcock, 187 U.S.
553, 567 (1902); Confederated Bands of Utc
Indians v. United States, 330 U.S. 169, 175-
76 (1947) ; Sioux Tribe of Indians v. United
States, 3116 U.S. 317, 326 (1942).

s7 1Tfines v. rimes Packing Co., 37 U.S.
86, 103 (1949).

Thus, since the Reservation was
created by Executive Order, the
Congress could have taken the Res-
ervation without compensation had
it deemed the action to be for the
public welfare and for the benefit
of the Tribe.

Finally, and perhaps conclusive
of the question, is the fact that
when a treaty has been made and
ratified by the Congress, neither the
executive branch nor the judicial
branch has the authority to examine
the basis of the treaty for the pur-
pose of annulling the treaty in
whole or in part. The basic rules
on the validity of treaties and on
treaty-making were discussed by
the Supreme Court in United
States v. Ainnesota: :

But, while the earnestness of counsel
has induced us to examine the basis of
the argument advanced, there is another
reason why the effort to overcome the
cession must fail. Under the Constitution
the treaty-making power resides in the
-President and Senate, and when through
their action a treaty is made and pro-
claimed it becomes a law of the United
States, and the courts can no more go
behind it for the purpose of annulling it
in whole or in part than they can go
behind an act of Congress. Among the
cases applying and enforcing this rule
some are particularly in point here. In
United States v. Brooks, 10 How. 442,
where a grant made to certain individu-
als by the Caddo Indians in a treaty
between them and the United States was
assailed by the United States as induced
by fraud practiced on the Indians, the
Court held that "the influences which
were used to secure" the grant could not
be made the subject of judicial inquiry
for the purpose of overthrowing the
treaty provision making it."s'

1 270 U.S. 181, 201 (1926).
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Thus, we have found both that
the evidence of fraud or coercion
is not convincing and that, even if
there were convincing evidence of
fraud or coercion, neither the So-
licitor nor the Secretary of the In-
terior would have authority to an-
nul or- modify the 1893 Agreement
as ratified by the 1894 Act.

Legal Precedents

*While we have attempted to reach
our conclusions as to the effects of
the 1893 Agreement and 1894 Act
without being bound by prior legal
interpretations of that Agreement
and Act,' this Memorandum would
be incomplete without a recitation
of those interpretations.

By 1935, the United States Dis-
trict Court for the Southern Dis-
trict of California had decided in
two cases '- that cession, at least
insofar as surplus irrigable land
was concerned, was effected imme-
diately by the 1893 Agreement and
the 1894 Act. We find no reason
why the conclusion of that court
would not pertain to nonirrigable
lands.

In his 1936 opinion, Solicitor
Margold specifically found that the
Agreement and Act effected imme-
diate: cession. Officials throughout
this Department as well as state
and local officials and private par-

United States v. Johnson, Civil No. 118-
C (S.D. Cal., Aug. 2, 1935); United States v.
Walker, Civil No. 126-J (S.D. Cal., Oct. 10,
1933).

ties have been acting in reliance.
upon the Margold Opinion for over
forty years.

In 1968, Solicitor Weinberg is-
sued an opinion relying on the con-
clusion that the Indian interest in
the nonirrigable lands was extin-
guished under the 1894 Act, and
implicitly endorsing the validity of
the Margold Opinion.19s

In Ariona v. California,' the
Solicitor General took a position on
the part of the United States which
implicitly adopted the conclusion
of the Margold Opinion. In the
proposed findings, and conclusions
submitted to the Special Master in
that case, the Solicitor General in-
terpreted the 1893 Agreement and
1894 Act as having resulted in im-
mediate cession.'92 No Indian water
rights were, therefore, awarded to
the United States on behalf of the
Quechans with respect to any Reser-
vation' lands other than the 7,743
acres 'of allotted lands. 19 3

CONCLUSION.

In conclusion, we find that Indian.
title to the nonirrigable lands of
the Yuma Reservation was uncon-
ditionally extinguished on Aug. 15,

100 Memorandum from the Solicitor to the
Secretary of the Interior, dated June 2, 1968.

: 19 373 U.S. 546 (1963).
192 Federal Intervenor's Proposed Finding

4.8.3, Arizona v. California, 373 U.S. 546
(1963). See text following n. 120 supra, "Was
Cession of Land Conditional?"

293 Special aster's Report (Dec. 5, 1960),
at 269, Arizona v. California, 873 U.S. 16,
Decree, 376 U.S. 340, 344 (1964).
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1894, upon ratification of the 1893
Agreement by Congress, and that
the Opinion of Solicitor Margold is
well founded and is affirmed.

If. GREGORty AuSTIN,
Solicitor.

APPRovED:

THOMAS S. KLEPPE,
Secretary of the Interior.

RESPONSE TO FEBRUARY 17, 1976,
REQUEST FROM TE GENERAL
ACCOUNTING OFFICE: INTER-
PRETATION OF MINERAL LEAS-
ING ACT OF 1920, AND OUTER
CONTINENTAL SHELF LANDS
ACT ROYALTY CLAUSE*

Oil and Gas Leases: Production-Oil
and Gas Leases: Royalties-Outer Con-
tinental Shelf Lands Act.: Oil and Gas
Leases-Words and. Phrases

"Production" as used in all Federal oil
and gas leases includes all oil and gas
withdrawn from a reservoir.

Oil and Gas Leases: Royalties-Outer
Continental Shelf Lands Act: Oil and
Gas Leases

In the absence of a specific statutory bar,
such as is found in secs. 18 and 19 of the
Mineral Leasing Act of 1920, royalty is
due in the "amount or value" of all pro-
duetion from a federal oil and gas lease,
including vented and flared gas and gas
or oil leaked, spilled or used in producing
operations.

Oil and Gas Leases: Generally-Oil
and Gas Leases: Royalties-Outer Con-
tinental Shelf Lands Act: Oil and Gas
Leases

*Not in Chronological Order.

An assessment greater than the normal
royalty charge may be required for oil
and gas that are wasted.

M.P. Smith, 51 L.D. 251 (1925);
Computation of Royalty under See-
tion 15, 51 L.D. 283 (1925), over-
ruled.

M-36888 October 4, 1976'

OPINION BY
SOLICITOR AUSTIN

OFFICE OF THE SOLICITOR

To: Secretary

StnBnEcT: Response to February 17,
1976,. Request From General
Accounting Office: Interpreta-
tion of Mineral Leasing Act of
1920, and Outer Continental
Shelf Lands Act Royalty
Clause

This memorandum responds to a.
request dated Feb. 17, 1976, by the,
General Accounting Office for a re-
port on the views of the Department
of the Interior and to questions.
raised by appeals pending before
the Director, Geological Survey,
regarding the proper construction
of the oil and gas royalty provisions
of the Mineral Leasing Act of 1920,
as amended and supplemented, 41
Stat. 437, 30 U.S.C. § 181-287
(1970), and the Outer Continental
Shelf Lands Act, Aug. 7, 1953 (67
Stat. 462), 43 U.S.C. §§ 1331-43
(1970) (referred to as OCS Act).

The relevant portions of the Min-
eral Leasing Act say that the lessee
shall pay a percentage of the
"amount or value of the production
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removed or sold from the lease." 30
U.S.C. §§ 226 (b), (c), and (i);, Act
of August 8, 1946, 68 Stat. 583,
amending the Mineral Leasing Act
of 1920, as amended and supple-
mented. The corresponding provi-
sion of the OCS Act-says that the
lessee shall pay a percentage of the
"amount or value of the production
saved, removed or sold." 43 U.S;C.
§ 1337(a). The application of these
royalty clauses to oil and gas sold,
or to oil and gas removed from the
leasehold for purposes of sale or
transfer is unchallenged. -In the last
several years, the application of
these royalty clauses to oil and gas
that are vented or flared, used
for production purposes on the
leasehold, or unavoidably lost, has
been the subject of considerable
controversy.

Summary

My conclusions on the matter and
the position I recommend to you for
adoption by the Department of the
Interior are:

1. "Production" as used in all
Federal oil and gas leases includes
all oil and gas withdrawn from a
reservoir.

2. In the absence of a specific stat-
utory bar such as in sees. 18 and 19
of the Mineral Leasing Act, royalty
is due "in amount or value" on all
production from a Federal oil and
gas lease, including vented and
flared gas, and gas or oil leaked,
spilled, or used in producing.
operations.

3. An assessment greater than the
normal royalty charge may be re-
quired for oil and gas that are
wasted.

I also recommend that these rul-
ings apply beginning June 28, 1974
for leases issued under the'OCS Act,
and Nov. 18,1974, for leases issued
under the Mineral Leasing Act.

Analysis of Royaty Requirements

The first step necessary to deter-
mine the proper interpretation of
the royalty provisions of the Min-
eral Leasing Act and the, Outer
Continental Shelf Lands Act, is to
define the meaning of the word
"production" as it is used in those.
Acts.

As indicated in the summary .
have concluded that "Production"
means all oil and gas withdrawn
from a reservoir.

A comparison of the language of'
secs. 14, IS, 17, 18, 19, and 20 of the
Mineral Leasing Act as originally
enacted, and sees. 6 and 8 of the
Outer Continental Shelf 'Lands Act
strongly supports this conclusion.
These Acts established several pri-
mary categories of oil and gas
leases, each with separate and dis-
tinct statutory requirements relat-
ing to the royalty to be paid to the
United States.

The common element in each of
the royalty requirements in these
acts is that royalty is due and pay-
able to the United States "in
amount or value of production." In
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only one instance does a statute ex-
empt a portion of lease production
from royalty payment.

Examining the development of
the Mineral Leasing Act is helpful
in resolving the questions addressed
in this memorandum. The Mineral
Leasing Act of 1920 created three
separate classes of leasehold inter-
ests. First, it allowed certain hold-
ers of placer oil locations under the
Mining Law of 1872, to exchange
their unpatented mining claims for
leases or prospecting permits under
the new Act. Second, it gave cer-
tain types of agricultural entryman
a preference right to a prospecting
permit under the new Act. Third, it.
created a new way of obtaining min-
eral rights to oil and gas-through
a prospecting permit or a competi-
tive lease. For each of these new
interests Congress specified what
royalty the lessee should pay the
Government.

.'For leases issued as the result of
a discovery under a prospecting
permit, sec. 14 of the Mineral Leas-
ing Act said:

* * * Such leases shall be for a term

of twenty years upon a royalty of 5 per

centum in amount or value of the pro-

duetion and the annual payment in ad-

vance of a rental of $1 per acre, * * * .

The permittee shall also be entitled to

a preference right to a lease for the re-
mainder of the land in his prospecting

permit at a royalty of not less than 12½/2

per centum in amount or value of the

production C * * the royalty to be de-

termined by competitive bidding or fixed

by such other method as the Secretary

may by regulation prescribe. * * *

(Italics added).

Sec. 15 of the Mineral Leasing Act
instructed the Department what
royalty a prospecting permittee had
to pay before he applied for a lease
and is significant because it sets
forth inia complete and comprehen-
sive way the elements that make up
"production." Sec. 15 states:.

That until the permittee shall apply
for lease to the one-quarter of the permit
area heretofore provided he shall pay to
the United States 20 per centum of the
gross value of all oil or gas secured by
him from the lands embraced within his
permit and sold or otherwise disposed of
or held by him for sale or other disposi-
tion. (Italics added).

The royalty provision of sec. 17
which covered competitive leasing
of a known geological structure of a
producing oil or gas field said:

* *CX such leases to be conditioned upon
the payment by the lessee of such bonus
as may be accepted and of such royalty
as may be fixed in the lease, which shall
not be less than 121/2 per centum in
amount or value of the production, and
the payment in advance of a rental of not
less than $1 per acre per annum there-
after *- (Italics added).

For leases which were granted be-
cause a person had a location under
the Mining Law of 1872, Congress
provided in sec. 18 that a lease was
to be issued:

* * * upon payment as royalty to the

United States of an amount equal to the
value at the time of production of one-
eighth of all the oil or gas already pro-
duced ecept oil or gas used for produc-
tion purposes on the claim, or unavoid-
ably lost, * * the claimant e C * shall be
entitled to a lease thereon from the
United States * at a royalty of not
less than 12½/3 per centum of all the oil or
gas produced except oil or gas used for
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production purposes on the claim, or un-
avoidably lost * * (Italics added.)

As a corollary to the exchange
lease provided in sees. 18, 19
provided for the exchange of rights
under certain mining claims for pro-
specting permits or leases. Leases
obtained under the provisions of sec.
19 were to provide, for a royalty of:
not less than 12½'x per centum' of' al the
oil or gas produced, ecept oil or gas used
for production purposes on the ca ,.or

unavoidably lost * * *. (Italics added).

Sec. 20 granted certain agricul-
tural entrymen.a preference right to
a permit and to a lease. and said:

L* Leases executed under this section
* * * shall provide for the payment of
royalty of not less than 121/ per centum
as to such areas within the permit as may
not be included within the discovery lease

-to which the permittee is entitled under
sec. 14hereof.

The distinct differences in the lan-
guage used by Congress to describe
royalty requirements for each of the
different categories of leases indi-
cates: (1) that -the term "produc-

. tion" included all oil and gas
withdrawn from a reservoir; and
(2) that where Congress intended to
require that royalty be based upon
less than all "production"' Congress
included in the statute a specific ex-
ception (i.e., "except oil or gas used
for production purposes on the
claim, or unavoidably lost.")

If the term "production" did not
include oil and gas lost through es-
cape, i.e., spillage, venting, etc., the
specific exceptions contained in see-

tions 18 and 19 of the Mineral Leas-
ing Act would have no meaning.

.In order for oil or gas, or both,
to be "excepted" from the require-
.ment that a royalty be paid on it,
that oil or gas, or both, must first
be considered to be. part of produc-
tion from the leasehold.
.The legislative history of the

Mineral Leasing Act confirms the
,view that, Congress intentionally
*made these distinctions. For exam-
ple, amendments to sees. 18-and 19
were discussed on the floor of the
House. E.g., 57 Cong. Rec. 4489-90
(1919). Congress clearly realized it
was imposing different royalty re-
quirements for leases issued in ex-
change for relinquished mining
claims from those imposed on other
types of leases.

The Department failed, however,
to fully recognize the distinctions
contained in the Act. The first lease
form published by the Department,
47 L.D. 447 (1920), incorporated the
special constraint unique to leases
that were to be issued in exchange
for relinquishment of rights under
valid mining claims. The royalty
provisions of the first lease form
stated that the lessee was to pay:

* ** a royalty of per cent of the
value of oil or gas produced from the
land leased herein (except oil or gas
used for production purposes on said lands
or unavoidably lost), or, on demand of
the lessor, ____ per cent of the oil or gas
'produced (except oil or gas used for
production purposes * * or unavoid-
ably lost) * * * Sec. 2(c), 47 L.D. at
448.
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The drafters of this first lease
form may have expected that leases
that would subsequently be issued
under provisions of the Act other
than secs. 18 and 19 would simply
omit the language enclosed in paren-
thesis, but the omission was not
made and the inappropriate lan-
guage was included in leases issued
pursuant to provisions of the Act
other than secs. 18 and 19.

The Department's error was com-
pounded in a case involving the
computation of royalty required
under sec. 15 of the Mineral Leasing
Act of Feb. 25, 1920. Computttion
of Royalty under see. 15, Act of
Feb. 25, 1920, 51 L.D. 283 (1925).
Sec. 15, 41 Stat. 437, said: "That
until the permittee shall apply for
lease to one-quarter of the permit
area heretofore provided for he
shall pay to the United States 20
per centum of the gross value of' all
oil or gas secured by him; from the
lands embraced within his permit
and sold or otherwise disposed of or
held by him for sale or other dis-
position." (Italics added.) Congress
could hardly' have expressed more
clearly its intention to recoup roy-
alties on all oil produced, regardless
,of how it was used. Congress
stressed that the royalty applied to
the "gross" value, to "all" oil, to oil
and gas "otherwise disposed of"'as
'well as "sold" and to "other disposi-
tion" as well as "held" oil. Despite
the clear language of sec. 15,'the De-
partment concluded that payment
-of royalty under see. 15 was not re-
quired for oil or gas used for- pro-
duction purposes on the permit

lands or unavoidably lost. 51 L.D. at
283. Prior to this decision, the Bu-
reau of Mines and the Geological
Survey had interpreted sec. 15 to re-
quire payment for all oil produced.

The decision admits that the
Bureau of Mines' and Geological
Survey's interpretation is "fully
warranted," but rejects it in order to
be "consistent." In reaching its
strained conclusion, the decision
says, "Secs. 18 and 19 of the Leasing
Act * * * provide for certain rates
of royalty upon 'all the oil and gas
produced except oil or gas used for
production purposes upon the claim
or unavoidably lost.' This exception
is not foundin ny othe r section of
the act, but the Department has
made it appicabZe to all oil and gas
leases." (Italics added.) 51 L.D. at
284.' With the exception of a quota-
tion from M.P. Smith, 51 L.D. 251
(1925) (which states that the Min-
eral Leasing Act, and regulations is-
sued under the Act petinit the use
without charge, of fuel oil by per-
mittees and lessees in drilling opera-
tions), the decision does not in ay
way explain why the Department
made this exception applicable to
the other lease sections. M.P. Smith,
supra, provides no support for the
position. Computation does note
that the Geological Survey and the
Bureau of Mines construed sec. 15
as requiring payment of royalty on
all oil, without exception. 51 L.D. at
284. It adds that "such construc-
tion has been fully warranted." The
decision goes on to reject this "fully
warranted" construction.
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-* * It seems that the rulings of the
Pepartment would be inconsistent if it
were to hold that permittees, applicants
Ifor lease and lessees are not required to
pay royalty on oil or gas * * * used for
production purposes, 'but that after dis-
covery and prior to. application for lease
permittees must pay a royalty of 20 per
cent on oil or gas used for production pur-
,Poses in addition to such royalty rate on
all oil or gas sold or otherwise disposed
of or held for sale 'or other disposition.

* * 51 L.D. at 285.

I conclude that H.P. Smith, 51
L.A 251 (1925), and Computation
rof Royalty under Sec. 15, 51 L.D.
283 (1925), are incorrect and that
the application of the exemption in
sees. 18 and 19 to other sections is
wrong.

Subseguent Legislative Actions

In 1930, an additional category
of onshore oil and gas 'leases was
created by the enactment of the
flight-of-Way Lands Leasing Act
,of May 21, 1930, 46 Stat. 373, 30
11.&.C. §§ 301-305 (1970). A lease

Or agreement entered under the Act
of May 21, 1930, was to-provide for
'a royalty to be paid to the United
States of not less than "1212½ per cen-
tum in amount or value of the
production."

When Congress amnended sec. 17
of the Mineral Leasing Act by the
Act of, Mar. 4, 1931, 46 Stat. 1523,
to authorize the unitization of lease-
hold interests in Federal oil and gas
leases, it retained the language of
the 1920 Act with respect to the

royalty requirements for leases is-
sued under sec. 17.

The Act of Aug. 21,1935,4 :Stat.
674, made extensive changes in the
leasing procedures relating to F-ed-

-eral oil and gas lands. The royalty
rates prescribed were in every case
to be ased upon a percentage "in
amount or value of production."

The current language relating to
the royalty requirements to be
stipulated in Federal onshore oil
and gas leases appeared-first in the
Aug. 8, 1946, modifications .of sec.
17 of the Mineral Leasing Act and
in the incentives contained in sec. 12
-of that amendment, to the Mineral
Leasing Act. In each instance, -the
royalty to be paid the United States
is to be paid "in amount or value of
the production removed or sold
from the lease."

We can find no explanation for
the addition of the phrase "removed
or sold from the lease." S. 1236 was
*.first introduced in the- 79th Con-
-gress, Ist Session. That draft re-
seated the language of the original
see. 14 of the Mineral Leasing Act,
and referred to 1212 percent in
"amount or value of the produc-
tion." See. 2, S; 123, July 6, 1945.
On May 29, 194:6, S. 1236 was re-
ported from committee. Without
explanation, sec. 2 of the earlier
version, now sec. 3, was amended
to read as eventually passed, 12½_
per centum in amount or value of
the production, removed or sold
from the lease." We have found no
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explanation of this change in the
committee report, the conference
debates, or correspondence.

The Outer Continental Shelf
Lands Act of Aug. 7, 1953, 67 Stat.
462,43 U.S.C. §§ 1331-1343 (1970),
incorporates two categories of
leases normally distinguished as
Section 6 and Section 8 leases. Al-
though the details differ and the
percentage of royalty required un-
der each category of lease also dif-
fers, the royalty under both cate-
*gories of Outer Continental Shelf
lands oil and gas leases is to be paid
"in amount or value of the produc-
tion saved, removed, or sold from
the lease."

The OCS Act is an amalgamation
of two bills, S. 101 and H.R. 5134.
The original draft of S. 1901 merely
required the "payment of royalty
of 121/2 per centum." After the bill
'was reported out of the Senate
Committee on Interior and Insular
Affairs, the words "amount or
value of the production saved, re-
moved or sold" were added. The
committee report noted that the ad-
ditional language was clarifying,
but did not say what was being
clarified. Senate Report No. 411,
83d Congress, 1st Sess. 21, 25
(1953). The House version, H.R.
5134, included the "saved, removed,
or sold" language from its incep-
tion.

The royalty requirements of the
Mineral Leasing Act, as amended,
and the Outer Continental Shelf
Lands Act relate to payments "in
amount or value of production re-
moved or sold" and "in amount or

value- of production saved, re-
removed, or sold from the lease,"
respectively. With the exception of
leases issued under sees. 18 and 19,
the Department must collect royalty
on all substances withdrawn from
the reservoir.

"Saved", "removed," and "sold"
must also be defined. "Sold" means
disposed of to a purchaser, whether
through the exchange of money,
commodities, services, or otherwise.
"Saved"- means "retained on the
leasehold." "Saved" oil and gas
would include oil or gas, or. both,
returned to a subsurface formation
as occurs under flood operations and
attic oil production procedures.
"Removed" then includes all other
production, i.e., all other oil and gas
secured from within the boundaries
of the lease and disposed of in some
other manner. It includes oil or gas,
which is physically transported
from the lease, as well as oil or gas,
which is reinjected into a formation
under the lease or which, through
an action or failure to act by the
lessee, is lost from the lease by es-
cape through venting or leakage,
through consumption in a flare or
as fuel for leasehold production
equipment.

Collection of Charges for Waste

The Department, in addition to
collecting royalty payments on pro-
duction may also collect for waste.
Sec. 16, 30 U.S.C. § 225 (1970),
prescribes that a permittee or lessee
in the conduct of exploration and
mining operations shall:
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* 8,use all reasonable precautions
to prevent waste of oil or gas developed
in the land, or the entrance of water
through wells drilled by him to the oil
sands or oil-bearing strata, to the destruc-
tion or injury of the oil deposits. * * *

Although the last sentence of sec.
16 nakes waste "grounds for the
forfeiture of a permit or lease," sec.
31, 30 U.S.C. 188(a) (1970), pro-
vides authority under which the
Secretary may take somewhat less
drastic action than the initiation
of proceedings to cancel a permit or
lease. Under sec. 31, the Secretary
by regulation and lease provision
"may provide for resort to appro-
priate methods for the settlement of
disputes or for remedies for breach
of specified conditions of a lease."

Under the above-cited authority,
the Secretary has established regu-
lations, 30 CFR 221.35, which re-
quire the lessee to pay the lessor
"the full value of all gas wasted by
blowing, release, escape, or other-
wise * unless, on application by
the lessee, such waste of gas under
the particular circumstances in-
volved shall be determined by the
Secretary to be sanctioned by the
laws of the United States and of
the State in which it occurs."

The onshore oil and gas operating
regulations, 30 CFR 221.2(n), de-
fine waste as follows:

(n) Waste of oil or ges. Waste of oil
or gas, in addition to its ordinary mean-
ing, shall mean the physical waste of
oil or gas, and waste, loss, or dissipation
of reservoir energy existent in any de-

posit containing oil or gas and necessary
or useful in obtaining the maximum re-
covery from such deposits.

(1) Physical waste of oil or gas shall
be deemed to include the loss or destruc-
tion of. oil or gas after recovery thereof
such as to prevent proper utilization and
beneficial use thereof, and the loss of oil
or gas prior to recovery thereof by isola-
tion or entrapment, by migration, by pre-
mature release of natural gas from solu-
tion in oil, or in any other manner such
as to render impracticable the recovery
of such oil or gas.

(2) Waste of reservoir energy shall be
deemed to include the failure reasonably
to maintain such energy by artificial
means and also the dissipation of gas
energy, hydrostatic energy, or other nat-
ural reservoir energy, at any time at a
rate or in a manner which would consti-
tute improvident use of the energy avail-
able or result in loss thereof without rea-
sonably adequate recovery of oil.

Under the current. regulations,
waste, which the Secretary deter-:
mines after application by the lessee
"* * * to be sanctioned by the laws
of the United States and of the
State in which the loss occurs
* *" is subject to the royalty ap-
plicable to all production from a
lease and to a greater assessment
that mayattach to a loss which the
Secretary does not determine to be
sanctioned either by the laws of the
United States or of the State where
the loss occurs. In the absence of an
application by the lessee, favorably
acted upon by the Secretary or his
delegate, the assessment of the
greater amount prescribed in the
regulations attaches to lost oil or
gas.
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Application of this Opinion

I have concluded that both the.
Mineral Leasing Act and the OCS
Act require the Department to,
collect royalty on all production,
including oil and gas used for pro-
duction purposes and oil and gas un-
avoidably lost. and that inclusion of
an exemption for this purpose in,
either a lease or Departmental regu.-
lation, except pursuant to' the now
dormant sees. 18 and 19 of the Min-
eral Leasing Act, is contrary to the-
enabling statutes and is a nullity.
No effect will be given to these ex-
emptions in the future. The question
remains whether the Department
will seek to. recover royalties that
were not paid as a result of past
erroneous decisions of officers of this
Department. In the case of leases
issued under the Mineral Leasing.
Act, the error extends back to 1921.
For the OS Act, the error began
in 1954. To some extent, the resolu-
tion of the. question involves con-
siderations of policy rather than

questions of law. Generally, a de-
cision overruling an earlier decision
is retrospective as well as prospec-
tive in operation. Linkletter v.

Valker, 381 U.S. 61& (1965); CGid-
eo, v. ~Wainoright, 372 U.S. 335.~
(1963).; Safarik v. Udall, 304 F.2d
944 (D.C. Cir. 1962), cert. denied,

371 U.S. 901 (1962).- The same con-
siderations govern civil criminal-
and administrative proceedings.
Retail Wholesale and Departmennt
Store Union v. NLPB, 466.F.2d 380,
(D.C., Cir. 1972) (Referred to as..
Retail Union); Safarik v. Udall,

supra. A decision may be made pro-
spective "where persons have con-
tracted, acquired rights or acted in
reliance on the prior decision and
the operation of the later decision
retrospectively would result, in sub-
stantial harm to such persons.'
Safari1k v. Udall,. supra; at 950. In.
deciding whether a decision should
be made prospective, the decision-
maker must weigh the detriment
created by applying the incorrect
law against the hardship the appli-
cation of the new law would create.
Retail Union v. ZVLRB, supra. The
unauthorized acts. of employees of
the United States do not prevent it
from enforcing the law. Federal'
Crop Isurance Corp. v.. Merrill,
332 U.S. 380 (1947); Utah Power
&E Light Co. v. United States, 243
U.S. 389 (1917); 43 CFR 1810.3
(1975); iut see, United States v.
Laoy F.C. Ranch, 481 F2d 985 (9th
Cir. 1973) (estoppel possible if pub-.
lie interest not adversely affected).

Generally speaking, four factors
govern the inquiry into the retro-.
activity of an interpretation: (1)
the nature of reliance placed on the
precedent by the parties; (2)t the
purpose of the: rule in light of pub-
lie policy; (3) the-harm to the par-
ties who.- relied on the prior de-
cisions; and. (4) the harm i'to the:
government or public' purpose.
Linkletter v. Walker, supra; United
States v. Winegar, 81 I.D. 370
(1974), appeal pending, Shell Oil
Co. v. .Kleppe, Civil No.,74-F-739,
D-.TColo In Winegar, for example,,
the Interior Board of Land Appeals-
reversed a longstanding decision of
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the Department that established a
different standard to be m et byr oil
shale claimants under the Mining
Law of 1872 from that for claim-
ants of other minerals. The Board
made its decision "retroactive" be-
cause it felt. that. the interest of the
United States in preventing im-
proper disposition of public lands
outweighed the speculative interest
ofe the oil shale claimants.

In many other instances, however,
the Department has recognized that
legitimate interests of persons deal-
ing with the Department were suffi-
cient for a ruling to be made pros-
pective only. In Issuance of Non-
Competitive Oil and Gas Leases on
Lands Within The Geologic Struc-
ture of Producing. Oil or Gas
Fields, 74I.D. 285 (1967) (referred
to as Issuance), the Solicitor con-
cluded that a prior practice of the
Department of' iaccepting noncom-
petitive oiland gas lease offers that
were included' in a known geologic
structure after the date of. applica-,
tion, but before the date of issu-
ance was unauthorized by statute.
He ruled'that an offer must be re'
jected: if it was included in a. known
geologic structure any time. before
the lease was: issued. 74 I.D. at 285-
86. Failure to apply this principle
in the past undoubtedly' cost the
United States much. revenue-at a
minimum, leases were obtained

-'-The: decision in Winegar s' not truly retro-
active because it did not change a previously
completed action, although it. did reverse a
longstanding rule.:

without competitive bidding, and.
without the payment of any bonus
whatsoever. Applying the doctrine
to existing leases would have, on the.
other hand, possibly resulted in the
cancellation of scores of leases, some
of which could have been almost
fifty years old. Consequently, on the
authority of Franco: Western Oil
Co.: (Supp.),,65 I.D. 427 (1958), Is.
suance was made prospective only..
74 I.D. at 290. This position was ap-
proved in McD ade v. Morton, 353 F.
Supp. 1006 (D.D.C. 1973), aff'd,
494 F.2d 1156 (D.C. Cir. IQ74).

Franco TVestern Oil Co. (Sup p.),
supra approved Safarik v.. Ucall;
supra, considered whether a de-
cision changing an interpretation
of the Mineral Leasing Act should
be given prospective effect. The de-
cision noted that, "It has not been
the, praetice of' the Department to
give its decisions retroactive effect
so as to disturb actions taken in.
other cases on an overruled inter-.
pretation of law." 65 I.D. at 428.
The court in Safarik v. Udall, 304
F. 2d at 950, agreed with this inter-
pretatibn and, added that the power
to make "decisions operate only
prospectively 'whenever injustice or
hardship will thereby be. averted is
undoubted." Id.

Here, until June 28, 1974, for the;
OCS, and Nov. 18, 1974, for the.
Mineral Leasing Act,. oil and gas
lessees relied on the regulations and
lease forms of the Department in
good faith. A requirement that they
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repay funds now due under the
present interpretation of the law
would impose heavy burdens on
these operators. In addition, there
will be a difficult, if not impossible,
problem of measuring what
amounts of oil and gas were used or
lost in the past. I do not believe that
the purpose of either Act would be
enhanced by applying this opinion
to royalty collected in the period
preceding June 28, 1974, for the
OCS lessees, or Nov. 18, 1974, for
Mineral Leasing Act lessees. Sub-
sequent to that time, however, the
lessees should have been aware that
the Department was investigating
the applicable royalty clauses, and
on notice that the past interpreta-
tion of law might be incorrect. The
conclusions I have reached should
be made applicable from that time
forward.

H. GREGORY AUSTIN,
Solicitor.

APPROVED:

THOMAS S. KLEPPE,
Secretary of tAe Interior.

COMPUTATION OF MONEYS DUE
THE UNITED STATES ON OIL
AND GAS LOST AS A RESULT OF
PENNZOIL'S BLOWOUT

Oil and Gas Leases: Production-Oil
and Gas Leases: Royalties-Outer
Continental Shelf Lands Act: Oil and
Gas Leases-Words and Phrases

Oil or gas that is wastedis in a category
by itself, distinctly separable from "pro-
duction," when it is oil or gas that is lost

on the surface or in the subsurface
through the negligence of the lessee, i.e.,
without the specific sanction of the
supervisor.

Oil and Gas Leases: Royalties-Outer
Continental Shelf Lands Act: Oil and
Gas Leases

The loss through waste to the lessor com-
pensable under 30 CPR 250.20 is either
the royalty or the full value and the
choice between them is a matter which is
committeed to the sound exercise of the
supervisor's discretion.

Oil and Gas Leases: Generally-Oil
and Gas Leases: Royalties

Whereas 30 CFR 221.48 and 221.50 clearly
indicate the lessee must pay royalty on
all production, the lessee is obligated to
pay full value on all gas wasted (221.35),
and the supervisor has no discretion to
collect less than the full value of gas
wasted.

M-36888 (Supp.)
January 19, 1977

OPINION BY SOLICITOR
AUSTIN

OFFICE OF THE SOLICITOR

TO: Director, U.S. Geological
Survey

SuBJEaT: Computation of moneys
due the United States on Oil
and Gas Lost as a Result of
Pennzoil's Blowout

This is written in response to your
request for clarification of the por-
tion of the Solicitor's Opinion, M-
36888, Oct. 4, 1976, 84 I.D. 54
(1977) which related to the assess-
ment of greater than normal royal-
ty charges for oil or. gas that is



641 COMPUTATION OF MONEYS DUE THE UNITED STATES ON OIL
AND GAS LOST AS A RESULT OF PENNZOIL'S BLOWOUT

Jcnuary 19, 1977

wasted. The question you raise is
whether the conclusion of the So-
licitor's Opinion that an assess-
ment greater than, the normal
royalty charge may be required
for oil or gas that is wasted is
applicable to leases issued under
the Outer Continental Shelf 'Lands
Act (43 U.S.C.. § 1331-1343) as well
as those issued pursuant to the
Mineral: Leasing Act of 1920 (30
U .S.C. § 181-287). The Solicitor's
Opinion did not specifically address
the question of assessments for
waste which may arise under an
OCS-oil and gas lease. Consequently,
the question is discussed below as an
addendum to that opimion.

Sec. (a) of-the OCS Lands Act
(43 U.S.C. .01334(a) (1)-(19763))

grants discretionary authority to the
Secretary of the Interior to' "pre-
scribe and amend such rules and reg-
ulations as he determines to be necesz
sary and proper in order to provide
for the prevention of waste and
conservation of the natural ret
sources of the outer continental
shelf * * * That section also pro-
vides that "such rules and rgula-
tions shall apply to all operations
conducted under a lease issued or
maintained under the previsions of
this Act.", Sec. 5 (a) (2) of the Act
sec,. 1334(a) (2) provides criminal
penalties for willful violation of
rules prescribed by the Secretary for
the prevention of waste. Addition-
ally, sec.;5 mandates the Secretary
to administer the provisions of 'the
Act ielating to OCS leasing and to

222-400-77-5

prescribe rules and regulations
necessary to carry out those .provi-
sions.

Under this authority, the Secret
tary has promulgated regulations
pertaining to oil and gas and sul,
phur operations in the outer conti-
nental shelf (30 CFR Part 250).
Under CFR 250.30 of those regula-
tions, the lessee-is required to "take
all- necessary precautions to prevent
damage to or waste of any natural
resource: * *." "aste of oil and
gas" as defined in sec. 250.2(h) in-
cludes, aihong other things, "(1j
physical'waste as that term is gene
erally understood in the oil and gas
industry; * * * and (3) the locat-
ing, spacing, drilling, equipping,
operating, or producing of any oil
or gas well.or wells in a manner
which causes or tends to cause re-
duction in the quantity of oil or
gas ultimately recoverable from a
pool under prudent and proper op-
erations or which causes or tends
to cause unnecessary or excessive
surface loss or destruction of oil
or gas:* * *." When waste occurs,
the supervisor is authorized by sec.
250.20 to determine, pursuant to the
lease 'and regulations, "the loss
through waste" and "the compen-
sation due to the lessor as reimburse-
ment for such lssA"

There are three separate aspects
of the statutory-regulatory scheme
set forth above. It is evident
throughout sec. 5' of the Act that
Congress was clearly concerned
with the prevention of waste. With

65
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this regard, two separate sets of ob-
ligations for prevention of waste
and penalties for violation of those
obligations are provided in the Act
itself and carried forward in the
regulations.

The first set of obligations and
penalties arises under the authori-
zation of the Secretary to prescribe
regulations to provide for the pre-
vention of waste and is carried for-
ward in regulations which make it
the obligation of the lessee to "take
all necessary precautions to prevent
damage to or waste of any natural
resource." The Secretary's regula-
tory prescription establishes an ob-
ligation on the part of the lessee
to avoid negligent actions or omis-
sions which result in waste. The
statutory penalty for such negli-
gence is cancellation of the lease by
the Secretary or forfeiture of the
lease through judicial prdceedings
for failure to comply with -the regu-
lations. (§ 5(b) ) (See also, 30 CFR
250.80).

The second set of obligations and
penalties arises nder § 5(a) (2) of
the statute. In that subsection, Con-
gress established criminal penalties
for the kmowing and willful viola-
tion of any rule or regulation pre-
scribed by the Secretary for the
prevention of waste.

The third aspect of the statutory-
regulatory scheme arises under the
Secretary's statutory duty to ad-
minister the OCS Lands Act leasing
provisions and to prescribe rules
and regulations necessary to carry
them out (§ 5 (a) ). It is pursuant to

this authority that the Secretary has
established regulations which pro-
vide for compensation to the United
States as reimbursement for the loss
of oil and gas through waste (30
CFR 250.20).' The regulation is
based on a policy of strict liability
of the lessee for waste as defined
under the, regulations (30 CFR
250.2(h)).

Sec. 250.20 of the regulations
clearly gives to the supervisor the
discretion to determine the loss
through waste and the compensa-
tion due to the lessor as reimburse-
ment for such loss. The first deter-
mination the supervisor must make
under the regulation requires meas-
urement or a reasonable estimate of
the volume of oil or gas wasted. The
second determination, of the com-
pensation due the lessor as reim-
bursement for the loss, is the one on
which you request our advice. Your
question is whether that compensa-
tion may exceed the normal royalty
charge.

We think the proper amount to
be assessed as compensation for the
loss is, in the supervisor's discretion,
either the royalty or the full value
of the oil or gas that is wasted.
Sec. 250.20 of the regulations con-
tains separate provisions for (1) the'
supervisor's determination of roy-
alty due on production and (2) his
determination of the amount due as

1 The supervisor shall determine pursuant
to the lease and regulations the rental and
the amount or value of production accruing
to the lessor as royalty, the loss through waste
or failure to drill and produce protection wells
on the lease, and the compensation due to the
lessor as reimbursement for such loss."
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compensation for loss through
waste. Hence, waste is clearly
treated separately from that part of
production on which only royalty
is due. Reading together the defini-
tion of. waste contained in sec. 250.2
(h) of the OCS regulations and
sec. 250.2, it is clear that what dis-
tinguishes waste on which more
than royalty may be collected from
lost production on which only roy-
alty may be collected is that the for-
mer was lost through negligence.
Oil or gas that is wasted is in a
category by itself, distinctly sepa-
rable from "production," when it is
oil or gas that is lost on the surface
or in the subsurface through the
negligence of the lessee, i.e., with-
out the specific sanction of the
supervisor.

This distinction between produc-
tion on which only royalty is due
and waste for which a greater
amount may be assessed is also
found in the corresponding onshore
oil and gas operating regulations.
Under 30 CFR 221.35, waste of oil
or gas is again defined in terms of
Unsanctioned loss. Whereas sees.
221.48 and 221.50 clearly indicate
the lessee must pay royalty on pro-
duction, the lessee is obligated to pay
full value on all gas wasted (§ 221.-
35), and the supervisor has no dis-
cretion to collectiless than the full
value of gas wasted.,

Offshore, the supervisor has more
flexibility. Vnder.the OCS regula-
tions, when loss of oil or gas is un-

sanctioned, strict liability attaches
and the amount due the lessor under
§ 250.20 is "compensation * * * as
reimbursement" for the loss. Since
wasted oil or gas is oil or gas which
is produced or producible, in the
context of the definition of "pro-
duction" in the Solicitor's Opinion,
M-36888, Oct. 4, 1976, 84 I.D. 54
(1977) (all oil and gas withdrawn
from a reservoir), the minimum
amount accruing to the lessor on
wasted oil or gas is the royalty.
However, in 30 CFR 250.20, the
Secretary has authorized the super-
visor, in his discretion, to determine
"the loss through waste" and "the
compensation due to the lessor as re-
imbursement for such. loss." The
language of the regulation, which
separates the supervisor's determi-
nation of royalty due on production
from his determination of the
amount due as compensation for
loss through waste, suggests that the
supervisor may determine that an
amount greater than the normal
royalty charge accrues to the lessor.
Hence,, the loss to the lessor com-
pensable under sec. 250.20 is either
the royalty or the full value and
the choice between them is a matter
which is committed to the sound ex-
ercise of the supervisor's discretion,
subject to any instructions or guide-
lines contained in pertinent OCS
Orders.

H. GREGORY AuSTIN- V

Solicitor.
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ESTATE OF DANIEL J. PIERRE

6 IBIA 17
Decided :Janucary 8, 1977

Appeal from an order denying petition
for rehearing.

REVERSED AND REMANDED.

1. Indian Probate: Wills: State Law:
Applicability to Indian Probate,
Testate-425.27.2

A power of appointment is a power of
disposition given to a person or persons
tover property not their own, by someone
-who directs the mode in which that power
shall be exercised by a particular instru-
Tment. It is an authorization to do an act
which the owner granting the power
might himself by law fully perform.

2. Indian Probate: Wills: State Law:
Applicability to Indian Probate,
Testate-425.27.2

A power of appointment included in a
purported Indian will concerning trust al-
lotments or restricted personal property is
not valid unless first approved by the
'Secretary of the Interior or his duly
appointed subordinate.

APPEARANCES: Harry L. Johnsen,
Esq., for appellants; Earl K. Nansen,
Esq., for appellees.

OPiMION BY ADAJINISTRA-
TIZVE JUDGE SABAGH

INTERIOR BOARD OF
INDIAN APPEALS

Agnes Pierre Cohen and Andrew
Pierre, children of decedent, Daniel
J. Pierre, enrolled Colville Indian,
appeal from an order of Adminis-
trative Law Judge Robert C. Sna-
shall denying petition for rehear-

ing on approval of Will dated
Nov. 4, 1957, and, Decree of Dis-
tribution of Apr. 30, 1957.

In said Order and Decree of Dis-
tribuation, Judge Snashall concluded
among other things that the dece-
dent's Last Will and Testament
dated Nov. 4,1957, be, and the same
is, approved and the Superintendent
of the Colville Indian Ageiicy shall;
after costs of administration and
subject to allowed claims cause to
be made a distribution of the trust
estate in accordance with said Last
Will and Testameiit as devised and
bequeathed in clauses: four (to Ben
Sloan and Clint Lilly [non-trust])
and as described in the estate inven-
tory. By clause three, tstator di-
rects that a debt due Ben Sloan and
Clint Lilly in the sum of $950 be
paid; since the two named creditors
are also the sole devisees of the es-
tate, their claim and inheritance
merge, eliminating special consider-
ation of the claim.

The grounds for appeal in sub-
stance are:

1) The Administrative Law
Judge in his Order Approving Dis-
tribution did not include a Finding
of Fact and Conclusion of Law on
a) whether the Will of Nov. 4,'1957,
was in factA security agreement
and b) how the Judge determined
the decedent was married at the
time of hi's demise.

2) The Judge erred in approving
the Will of Nov. 4, 1957.

3) The Judge'erred i approving
the residual' clause of the Will in
that' it attempts to create a private
trust in' an Indian allotment.
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Decedent, Daniel J. Pierre, an
enrolled Colville Indian, made a
will on Mar. 11, 1953, naming his
son Andrew Pierre as sole benefici-
ary of the following trust property:

My undivided 4/6 interest in Alex
Pierre, Dec'd, S-2365.

My sole interest in the Lena Pierre
Allot S-858(ALL).

Miy undivided 1/2 interest in Alexan-
der, Dee'd, C-149.:

My undivided 1/21 interest in Chief
Antoine, Deed. C-242.

My undivided interest (1/3) in Ange-
line Peone Pierre, Dee'd. C-165.

In 1955 the decedent leased his in-
terest in the Lena Pierre Allotment
referred to, supra,, and described
as S ½/_NW'/4, NW'/ 4 , SW1/4 , Sec. 11,
T. 33 N., R. 27 E., Williainette Meri-
dian, Washington, containing 120
acres, to Ben Sloan and Clint Lilly.
The lease was approved by the Bu-
reau of Indian Affairs, and appar-
ently renewed from time to time
through Dec. 22, 1973, date Daniel
J. Pierre died. The lease fees were
paid into the Bureau of Indian
'Affairs.

The lessees advanced or loaned-
the decedent money at certain in-
tervals to 1957. On or about Nov. 4,
1957, the decedent approached the
lessees for further loans. The lessees
refused unless they were given
some form of security. Whereupon
decedent suggested that he make a
will. Lessees accompanied the de-
cedent to the office of their attorney
in Bridgeport, Washington, and
were present while the will was
drafted and executed. It further ap-
pears that lessees- paid the attorney

for his services in preparing the will
and they retained the original of
said will.

Lessees testified that they made
periodic loans to decedent subse-
quent to the execution of said will,
mostly in cash aggregating approxi-
mately $6,000 to Dec. 22, 1973. Coin
cidentally the Bureau appraised the
leased parcel referred to, supra, at
$6,000. The lessees further testified
they had no records of the cash dis-
bursed to decedent nor did they re-
port said loan to the Internal Rev-
enue Division in their tax returns.

Decedent's children and sister-in-
law testified decedent could neither
read nor write except to read num-
bers and write his own name. They
further testified that decedent fre-
quently gambled- for money at
poker.

In Clause No. I of the Nov. 4,
1957, will, the testator declares
that he is unmarried, his wife hav-
ing died, although testimony elic-
ited during the hearings establishes
he lived openly as man and wife
with Ellen Sarsarpkin for the last
20 years of his existence.

In Clause No. II the testator dis'-
inherits his children declaring they
had left him and had not left him
their addresses or informed him of
their whereabouts. Uncontradicted
testimony elicited from the dece-
dent's children and sister-in-law
shows the children lived within
close proximity of testator and con-
stantly visited with him.

In Clause No. III testator directs
that all of his just debts be paid in-
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eluding one in the amount of $950
to Ben Sloan and Clint Lilly, rep-
resenting certain advances made by
them to testator.

In Clause No. IV the testator fur-
ther declares:

All the rest and residue of my estate,
of whatever nature and extent I hereby
give, devise, and bequeath to the said
Ben Sloan and Clint Lilly; being, how-
ever, a power of appointment to dispose
of said property as they may see fit. They
may make any person, including them-
selves, the beneficiary, as they, in their
uncontrolled discretion, see fit.

it appears that the basic issues
before the Board are: 1) whether or
not the instrument dated Nov. 4,
1957, is in fact a will and 2)
whether certain provisions con-
tained in said instrument, after ex-
ecution, require Secretarial ap-
proval in order to become valid.

No particular words or conven-
tional forms of expression are nec-
essary to enable one to make an ef-
fective testamentary disposition of
his property,: and, if testator's in-
tention can be ascertained to a rea-

sonable certainty from entire lan-
guage of a will, such intention will
be given' effect even though lan-
,guage used by testator be informal

or inartificial and fails to employ
apt legal words in designating a'be-
* quest or devise. -See In re Lidton's

Estate, 202 P 2d 259, 32 Wash. 2d

408 (1949).
Extrinsic evidence is admissible,

regardless of language of allegedly

testamentary intention, to show ab-
sence of testamentary intention. See
in e Tillman's Estate, 288 P 2d
892, 1386 Cal. App. 2d 313 (1955).

Limitations prescribed by state
law have no bearing on the validity
of wills made by Indians in dispos-
ing of trust allotments or restricted
personal property unless such pro-
visions have been adopted in the
regulations promulgated by the
Secretary of the Interior respecting
Indian wills. Estate of Ke To Sah
Jefferson, IA 19 (May 4, 1950).

Indian probate proceedings in-
volve considerations which go be-
yond the conventional issues of a
state probate proceeding and evi-
dence may be admitted in an Indian
probate proceeding which would
not be relevant to the probate of a
will in a state proceeding. Estate of
M1fary Ursula Rock Wellknown, 1
IBIA 83, 78 I.D. 179 (1971).

The Act of June 25, 1910, 37 Stat.

678, sec. 2, as amended, 25 U.S.C.

§ 373 (1970), authorized an Indian

allottee to devise by will property

held in trust for said allottee; but

the Act qualified this right of dis-

position by the following language:

* * * Provided, however, that no will
so executed shall be valid or have any
force or effect unless and until it shall
have been approved by the Secretary of
the Interior: Provided fiirher, That the
Secretary of the Interior may approve or
disapprove the will either before or after
the death of the testator, f * *.

The Act' additionally provided

that the approval of an allottee's

will by the Secretary and the death
of the allottee shall not operate to

terminate the trust of the land.

Congress has thus entrusted the
Secretary with the role of protect-
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ing Indians against alienation of
their lands by either improvident
inter vivos transactions of an allot-
tee or his heirs or by improvident
dispositions of allotted Indian
lands by the will of the allottee.

The Act of June 25,1910, 36 Stat.
'857, sec. 5 25 U.S.C. § 202 (1970)
provides that::

That it shall be unlawful for any per-
son to induce any Indian to execute any
contract, deed, mortgage, or other
instrument purporting to convey any
land or any interest therein held by the
United States in trust for such Indian,

The general policy to keep Indian
trust property in Indian hands is
further exemplified 'by the Act of
Nov. 24, 1942, .56 Stat.; 1021, 25
U.S.C. § 373 (1970), which provides
that the trust or restricted estate of
an Indian who dies intestate with-
out heirs escheats, not to the state
or to the United States, but to his
tribe. Estate of Aary Ursula Rock
WeZlknown, sunpra.

Looking at the Nov. 4, 1957, in-
strument, we find no specific devise
to Ben Sloan or Clint Lilly or any-
one else. We have only one other
place'-to look for a clue and that is
the residuary clause.

It appears from an examination
of the residuary clause that this
amounts to a general power of ap-
pointment, under which the execu-
tors Ben Sloan and Clint Lilly are
directed, and therefore empowered
to dispose of ' the estate, without
limitation or restriction, and solely

as their own discretion should
dictate.

[1] A power of appointment is a
power of disposition given to a per-
son or persons over property not
their own, by someone who directs
the mode in which that power shall
be exercised by a particular instru-
ment. It is an authorization to do
an act which the owner granting
the power might himself by law
fully perform.: See In re Lidston's
Estate, supra. e

We are not concerned with the
problem of nontrust property and
the disposition thereof in a state
probate proceeding. Such, a power
of appointment as applied to non-
trust property in a. state probate
proceeding may very well have been
sufficient to refute any contention
of indefiniteness or enforcibility.

Here, we are dealing with a pur-
ported Indian will involving trust
or restricted -property. In other
words, property held in trust by
the Secretary of the Interior for the
benefit of an Indianward.

Restrictions imposed on aliena-
tion of Indian land are not personal
to the allottee but run with the land.
See United States v. ReiZy, 290 U.S.
33, 54 S. Ct. 1 (1933).

We find that Clause IV amounted
to a general appointment authoriz-
ing the lessees to act as executors of
decedent's estate .' which involves
only trust property.

[2] We find that such an appoint-
ment is a usurpation of power be-
longing only-to the Secretary 4of the

is]
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Interior bestowed upon him by Fed-
eral statute. We find that the Nov.
4, 1957, instrument did not amount
to a testamentary disposition of
trust property but did amount to a
written recognition by the decedent
of a debt owed to the lessees in the
amount of $950. We find that this
debt is a valid claim against the de-
cedent's estate.

We further find that the Nov. 4,
-1957, instrument did not revoke
the previous will of Mar. 11, 1953.
The matter should be remanded for
the purpose of probate of the Mfar.
11, 1953, will and for the incorpo-
ration of the $950 indebtedness re-
'ferred to above in any future order
and decree of distribution.

NOW, THEREFORE, by virtue
of the authority delegated to the
Board of Indian Appeals by the
Secretary of the Interior, 43 CFR
-4.1, we REVERSE the Order Ap-
proving the Nov. 4, 1957 will and
Decree of Distribution, dated Apr.
30, 1975, for the reasons stated
above, and REMAND the matter
for consideration and probate of
the Mar. 11, 1953, will and related
matters in keeping with applicable
rules and regulations.

MITCHELL J. SABAGT,

Administrative Judge.

WE CONCUR:

ALEXANDER H. WILSON,

Chief Administrative Judge.

WM. PHILIP HORTON,

Administrative Judge.

OPINION ON THE BOUNDARIES OF
AND STATUS OF TITLE TO CER-
TAIN LANDS WITHIN THE COL-
VILLE AND SPOKANE INDIAN
RESERVATIONS

Indian Lands: Reservation Boundary
Once boundaries of a reservation are es-
tablished, neither the boundaries nor
title to tracts within them can be altered
or abolished without a; clear statement
of Congressional intent to do so.

State Lands

If the intent of the United States in ad-
ministering lands now comprising a state
was clearly to reserve the bed of a river
for some particular purpose, then that
intent, embodied in an appropriate legis-
lative or administiative act, results in
exclusion of the riverbed from lands
passing to the state upon statehood.

Indian Tribes: Jurisdiction-Indian
Tribes: Hunting and Fishing: On
Reservation
18 U.S.C. § 1165 (1970) confirms the right
of Indian Tribes to control, regulate and
license hunting! and fishing within their
reservations.

59 I.D. 147 overruled in part.
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SUBJECT: Opinion on the Bound-
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Certain Lands Within the Col-
ville anl Spokane Indian
Reservations.



721 OPINION ON THE BOUNDARIES OF AND STATUS OF TITLE 73
TO CERTAIN LANDS WITHIN THE COLVILLE AND SPOKANE INDIAN

RESERVATIONS

February 2, 1977

This opinion sets forth my con-
clusions with respect to the follow-
ing issues: (1) the present bound-
aries of the Colville and Spokane
Indian Reservations in the reservoir
area created on the Columbia River
by Grand Coulee Dam; (2) the na-
ture of title to certain portions of
the original riverbed within those
reservations and to the so-called
"Indian zone" established in the res-
ervoir area within lands taken in
aid of construction of the dam; and
(3) the jurisdiction of the Confed-
erated Colville Tribes and Spo-
kane Tribe to regulate hunting, fish-
ing, and boating in that Indian zone.

The Colville and Spokane Indian
Reservations were established in
1872 and 1877 respectively, on lands
which were later included within
the state of Washington. The Col-
yile Reservation was created by an

executive order issued by President
Grant. Executive Order of July 2,
1872. Some confusion regarding cre-
ation of the Spokane Reservation
has existed, but the Supreme Court
has specifically held that that reser-
vation was established on Aug. 18,
1877, the date of an agreement be-
tween agents of the United States
and certain Spokane chiefs. North-
drin Pac. y. v. Wismer, 246 U.S.
283 (1918). A subsequent executive
order issued by President Hayes
was held by the Court merely to
have confirmed the earlier reserva-

tion. Executive Order of Jan. 18,
1881.1

The Columbia River, taking a
westerly turn from its initially
southward flow, forms first the east-
ern and then the southern boundary
of the Colville Reservation. The
Spokane Reservation lies eastward
across the Columbia from the Col-
ville Reservation, just before the
river turns west and just north of
the Spokane River, a tributary of
the Columbia; the Spokane River,
flowing essentially from east to west
at this point, forms the southern
boundary of the Spokane Reserva-
tion.

In 1940 construction of Grand
Coulee Dam, a federal reclamation
project, was completed on a portion
of the Columbia where it forms the
southern boundary of the Colville
Reservation. In an Act dated June.
29, 1940 (4 Stat. 703), 16 U.S.C.
§ 835d, Congress required the Sec-
retary of the Interior to designate
the Indian lands to be taken in aid
of the project, and granted "all
right, title, and interest" in such des-
ignated lands to the United States,
"subject to the provisions of this
Act." 2 The following is the full text

1 The 1945 Solicitor's Opinion referred to
infra (-34326, 59 I.D. 147), dealing with
certain of the subjects considered herein, re-
fers only to the 1881 executive order.

2 Grand Coulee Dam was authorized to be
constructed by the Rivers and Harbors Act of
Aug. 30, 1936 (49 Stat. 1028, 1039), but no
provision was included therein authorizing the
taking of Indian lands. Some Indian lands were
actually inundated prior to the 1940 Act. See
59 I.D. at 155.'
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of this portion of the Act as origi-
nally passed by Congress:'

That in aid of the construction of the
Grand Coulee Dam project, authorized by
the Act of Aug. 30, 1935 (49 Stat. 1028),
there is hereby granted to the United
States, subject to the provisions of this
Act, (a) all the right, title, and in-
terest of the Indians in and to the
tribal and allotted lands within the
Spokane and Colville Reservations, in-
cluding sites of agency and school
buildings and related structures and
unsold .lands in the Klaxta town site,
as may be designated therefor by the Sec-
retary of the Interior from time to time:
Provided, That no lands shall be taken
for reservoir purposes above the eleva-
tion of one thousand three hundred and
ten feet above sea level as shown by
General Land Office surveys, except in
Elaxta town site; and (b) such other
interests in or to any such lands and
property within these reservations as
may be required and as may be designat-
ed by the Secretary of the Interior from
time to time for-the construction of pipe
lines, highways, railroads, telegraph, tele-
phone, and electric-transmission lines in
connection with the project, or for the re-
location or reconstruction of such facili-
ties made necessary by the construction
of the project.

The area designated by the Sec-
retary pursuant to this provision
and thus taken by the United States
in aid, of the project extends from
the original bed of the river (which
was not designated) to the nearest
contour line indicating an elevation
of 1,310 feet above sea level.3

3 1940 Act was amended by the Act of
Dec. 16, 1944 (58 Stat. 813), to authorize a
taking of some of the Indians' interest in the
lands above the 1,310 contour line to protect
against the danger of slides in the areas
around the reservoir. .

Another provision of the Act re-
quires the Secretary to set aside ap-
proximately one-fourth of the res-
ervoir area above the dam for the
"paramount" use of the Colville and
Spokane Tribes for hunting, fish-
ing, and boating. (The reservoir,
Lake Roosevelt, extends approxi-
mately 150 miles upstream from the
dam into Canada, or about twice as
far as the northern boundary of the
Colville Reservation.) This provi-
sion of the Act reads as follows:

The Secretary of the Interior, in lieu
of reserving rights of hunting, fishing,
and boating to the Indians in. the areas
granted under this Act, shall set aside ap-
proximately one-quarter of the entire res-
ervoir area for the paramount use of the
Indians of the Spokane and Colville Res-
ervations for hunting, fishing, and boat-
ing purposes, which rights shall be sub-
ject only to such reasonable 'regulations
as the Secretary may prescribe for the
protection and conservation of fish and
wildlife: Pronided, That the exercise of
the Indians' rights shall not interfere
with project operations. The Secretary
shall also, where necessary, grant to the
Indians reasonable rights of access to
such area or areas across any project
lands.

Pursuant to this provision, the
Secretary in 1946 designated an
area-the so-called "Indian zone"-
which comprises essentially all of
the "freeboard," "drawdown,"
and water area inside the original
boundaries of the reservations (ex-

''"Freeboard" area is that land within the
area taken for reservoir purposes which is
above the high-water mark of the reservoir
and must be crossed to gain access to the water
area. "Drawdown" area comprises the exposed
land between the high-water mark and the
actual water level.
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cept immediately around the dam) .5
The zone extends to the center line
of Lake Roosevelt from the Colville
side except where the Colville and
Spokane Reservations are adjacent
to one another across the Lake.
There, the zone includes the entire
reservoir with the exception of a
strip in the center of the Lake half
a mile wide, which was preserved
by the Secretary as a navigation
lane. In addition, the zone extends
from the Spokane side to the center
line of a separate arm of the Lake
formed by the backup of the Spo-
kane River. The Colville Reserva-
tion does not border this arm of the
Lake.

Pursuant to a tri-party agreement
among the National Park Service,
the Office of Indian Affairs, and the
Bureau of Reclamation, dated
Dec. 18, 1946, the Bureau of Recla-
mation has primary responsibility
for. overseeing, administration of
the reservoir area.6 The general pub-
lic is presently permitted to have
equal use of the Indian zone with
the Indians, under the supervision
of the National Park Service.

6 The zone is really two zones-one Including
lands taken from within the Colville Reserva-
tion, and the other including areas taken from
Within the Spokane Reservation. For conveni-
ence, however, these areas are referred to
jointly as the "Indian zone."

e It was the tri-party agreement (which was
approved by the Assistant Secretary) that
formally set aside the Indian zone. The agree-
ment speaks of a "Colville Indian Zone" and
a 'Spokane Indian Zone," and the map annexed
as an exhibit to the agreement shows the
navigation lane referred to above as being a
separate area not included within either zone.

The 1946 tri-party agreement re-
flects the views expresseda year ear-
lier in an opinion by Solicitor Gard-:
ner, dealing with, inter alia, certain
of the questions considered herein.
59 I.D. 147 (1945). Solicitor Gard-
ner indicated in that opinion that
portions of the original pre-1940
riverbed in this area had been with-
in the boundaries of the reserva-
tions, which had not been altered
by the. taking pursuant to the 1940
Act; and he appeared to suggest
that since the original riverbed was
not designated by the Secretary,
title to the bed was unaffected by
the Secretarial designation made
pursuant to the Act. 59 I.D. at 152,
166-67,175 n. 60.

I adopt these conclusions, and
hold that the tribes do in fact hold!
the equitable title to those portions
of the original riverbed within the
boundaries of their reservations. I
diiffer, however, with the 1945 opin-
ion insofar as it dealt with the ex-'
tent of the tribes' additional inter-
ests in the reservoir area. I hold
that the tribes' hunting, fishing and
boating rights in the zone set aside
by the Secretary for their para-
mount use are reserved rights, pre-',
served by Congress in the 1940 Act,
and that those rights are exclusive
of any such rights of non Indians in
that, zone, although they do not en-
compass interference with project
purposes and are subject to regula-
tion by the Secretary to conserve
fish and wildlife. In addition, I hold
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that the tribes have the power to
regulate hunting, fishing, and boat-
ing by non-Indials in the Ifidiai
zone (which is almost entirely with-
in the boundaries of the reserva-
tions).7 To the extent that the 1945
opinion conflicts with ally of these
conclusions, it is hereby overruled.

1. THE BOUNDARIES OF THE
COLVILLE AND SPOKANE
RESERVATIONS ALONG
THE RIVER

A public land decision dated
May 29, 1914, J. H. Seupelt, 43 L.D.
267, held that the Colville Reserva-
tion boundary was located at the
middle of the channel of the Collum-
bia River where it bordered the res-
ervation. In m# view this issue was
correctly decided in Seupeit (which
was followed in the subsequent 1945
Solicitor's Opinion, see 59 I.D. at
152).

An apparent conflict between the
boundaries established for the Spo-
kane and Colville Reservations
along the Columbia should be noted,
however. The boundary of the Spo-
.kane Reservation is described in the
executive order ratifying creation

'The only locations in which the boundaries
,of the Indian zone night extend beyond those
o f either reservation would appear to be in
places where, because of the meander of the
original river or a difference in elevation on

-the two sides of the river, the center line of
-the original riverbed differs perceptibly from
the center line of Lake Roosevelt. Snch differ-
ences In fact have relevance only to the Col-
ville Reservation, since the presence of the
navigation lane in the middle of the Lake
prevents the Spokane portion of the zone from
approaching the center line of the original
riverbed. (In addition, as set forth in the text
infra, the Spokanes claim-not without sup-
port-that their reservation includes the en-
tire riverbe.):

of the reservation as being located
on the west bank of the Columbia
River, thus evidently overlapping
with the Colxille boundary. While
I am cognizant of this conflict and
of the consequent possibility that
an area of joint rights may have
been created in the area of overlap,
I do not resolve this question here-
in, because both tribes, by a joint
resolution dated Sept. 17, 1973, have
requested that I refrain from doing
so. In their resolution, the tribes
agree that the Secretary may estab-
lish a boundary line between the
Colville and Spokane portions of
the Indian zone at 'the center of the
reservoir despite the overlap, 8 and
that the question of title to the
underlying riverbed should be re-
served for future determination.
Determination of that narrow
question is not necessary for deci-
sion of the remaining issues con-
sidered herein.

'With respect to the effect of the
1940 Act, it is my conclusion that
the boundaries of the reservations
along the Columbia (and, in the
case of the Spokanes, along the
Spokane River), wherever their
precise location, were unchanged
by the Act. It is clear from the line

sThe secretary is directed by the 1940 Act
to set aside "approximately one-quarter of the
entire reservoir area" as an Indian zone. Thus
the zone must at. a minimum be close to that
one-quarter standard. If, however, in the
exercise of his discretion the Secretary should
decide to expand the present zone-which may
well encompass less than one-quarter of the
entire- reservoir area-it would appear tat
he could do so ; and an expansion of the zone
in the area where the Colville and Spokane
Reservations are adjacent to one another could
raise the problem of delineating the CollvilIe
and the Spokane portions of the zone.
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of authority founded on United
States v. Celestine, 215 U.S. 278,
285 (1909), that once the bounda-
ries of an Idian reservation are
established, neither those bounda-
ries nor the status of title to the
tracts included within them may be
changed except upon a clear state-
nment of an intent by Congress to

change them. See Mattz v. Arnett,
412 U.S. 481 (1973); City of New
Town v. United States, 454 F.2d
121, 125, 126 (8th Cir. 1972); 25
U.S.C. § 398d (1970). The Supreme
Court concluded in Seymour v.
Superintendent, 368 U.S. 351
(1962), that the boundaries of the
present Colville Reservation have
-not been affected by allotments,
-patents' and other dispositions of
land- within the reservation made
subsequent to its establisment. The
current bolmdaries of that reserva-
tion thus remain as discussed in J.
H. -Seupet, supra, and for similar
reasons the - boundaries of the
Spokane Reservation remain un-
changed by the Act.9 This holding

An argument against the conclusion set out
above conceivably could be based on United
States v. Oklahoma Gas and Elec. Co., 318

U.S. 206 (1943); Ellis v. Page, -351 .2d
250 (10th Cir. 1965), and Tooisga v.
Uiitd States, 186 .2d 93 (Oth'Cir. 1950).
Oklahoma -Gas and Tooissgah, hoWever, were
decided prior to the Supreme Court's decisions
in Seymour v Svpcinteditent; supra; which
reaffirmed the analysis of Celestine and applied

'it to- a gtatute'-opening the Colville Ieserva-
tion- to white settlement and ownershp,- and
-Mfttiz v. --A-nett, supra, in: which the Court
-indicated that a congressional intent to alter
'reservation boundaries can be found only- if
's'eih an intent is made expresswin the language
of the statute in questidn- or can be clearly

is in accord with the position taken
in the 1945 Solicitor's Opinion. See
59 I.D. at 175 n. 60.

2. THE INDIANS' INTEREST
IN THE ORIGINAL RIVER-
BED AND THE INDIAN
ZONE o

Congress has recognized the Col-
ville Confederated Tribes' full equi-
table title to tribal lands within the
Colville Reservation, both in the
1940 Act and in prior legislation,
see United States v. Pelican, 232
U.S. 442, 445 (1914); and similar

perceived from its legislative history and other
surrounding circumstances. (DeMarrias v.
South Dakota, 319 F.2d 845 (th ir. 1963), a
ease similar to Tooisgah, was explicitly over-
ruled in Uited States e rel. Feat her v.
Erickson, 489 F.2d 99: (8th Cir. 1973), on t he
ground that its rationale -had become un-
tenable in light of recent decisions such as

:Seymnour and Matt a.) And in any event, all
three cases-Oklahoma Gas, -tis, and
Tooisgak-involved statutes which, unlike the
1940 Act, conveyed to the United States all
of the lands within the reservations in ques-
tion. The courts In those cases professed to
perceive in such circumstances a clear con-
gressional intent to dissolve tribal govern-
ments on those reservations Plainly, no such
intent can be imputed to Congress in connec-
-tion with the 1940 Act.-Indeed, as to that Act,
Se ygour clearly governs; for if, as Seymour
holds, continued tribal jurisdiction is not
inconsistent with ownership by non-Indians
of certain lands in fee within a reservation,
'then such jurisdiction is a fortiori not in-
consistent with similar ownership, for pur-

*poses of a reclamation project such as the one
involved here, by the Indians' trustee.
. ii The bed of a river is that area covered by
water during dlood' stage up to the normal
high-water mark. With most rivers, much of
-this area is dry during the greater portion
'of the year,' during which time it must be
travesed to obtain access to the stream for
fishing, hunting, boating, or other purposes.
Uiittd States v. Kansas City Life ns. Co.,
339 US. 799 (1950); See also United States
v.(Cress, 243<U.S. 36 (917).
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recognition has been extended with
respect to the Spokane Reserva-
tion."l Such title, having vested in
the tribes, cannot be taken except
as clearly and specifically author-
ized by Congress.'2 The following

two subsections of this opinion deal,
in light of this principle, with the
nature of the tribes' interest in (a)
the pre-1940 riverbed, and (b) the
Indian zone.

a. Title to the pre-1940 Riverbed

The bed of the river (i.e., of the
Columbia and of its tributary the
Spokane) was not designated by the
Secretary pursuant to the 1940 Act,

*and the tribes were not compen-
sated for any taking with respect to
the riverbed. Accordingly, the ac-
tion taken by the Secretary pursu-
ant to the 1940 Act has not changed
the tribes' title, and I hold that each
tribe has full equitable title to that
part of the'riverbed which is within
the exterior boundaries of its
reservation.',

"ICongressional enactments concerning the
Colville Reservation such as the Act of
June 21, 1906 (34 Stat. 325, 378), which pro-
vided for the payment of $1.5 million com-
pensation for the lands taken by virtue of the
Act of July 1, 1892 (27 Stat. 62), and the
Act of March 22, 1906 (34 Stat. 80), which
provided compensation for lands taken by
settlement and entry, were statutes in which
Congress recognized tribal ownership of the
equitable title to reservation lands. With re-
spect to the Spokane Reservation, see, in
addition to the 1940 Act, the Act of May 29,
.1908 (35. Stat. 458), authorizing, inter a,
the allotment of land within that reservation.

'L2 Mett v. Arnett, at 504 (1973); Seymour
v. Superintendent, supra; United States v.
Celestine, supra.

;3 But see page 7, 8upra. That title of course
confers no rights condicting with the pro-
visions of the 1940 Act. The principle articu-
lated at p. 8, supra, seems to me clearly to
overcome the possible argument to the con-
trary noted by Solicitor Gardner in his 1945
Opinion. See 59 I.D. at 167 n. 48. That argu-

It could conceivably be argued
that the lands in the riverbed are
owned by the state of Washington
because lands underlying navigable
waters in territories of the United
States are, as a general rule, held by
the United States for the benefit of
future states under the "equal foot-
ing" doctrine; and both the Colville
and Spokane Reservations were cre-
ated while what is now the state
of Washington was still a territory.
Some authority in this regard for a
claim of ownership by the state
might be found in United States v.
Holt State Bank, 270 U.S. 49, 55
(1925), which indicates that "dis-
posals by the United States during
the territorial period ate not lightly
to be inferred." Holt State Bank
held that the bed of Mud Lake had
not been reserved for the use of the
Indians on the Red Lake Reserva-
tion, and that title thereto conse-
quently had passed-to the. state of
Minnesota when that state entered
the Union. The Supreme Court has
recently made clear, however, that
Holt State Bank turned on its par-
ticular facts, and has indicated that
the focal question is the intent of
the United States with respect to
the land in question. In, Choeta'w
Nation v. Oklahoma, 397 U.S. 620
(1970), the Court held that the bed

ment is based on the "ordinary rule" that
absent the expression of a contrary intention,
"the conveyance of title to the upland carries
with it the title to the bed of the stream."
As the 1945 Opinion acknowledged, however,
in the present instance title was taken rather
than conveyed. And in any event, the broad
principles underlying United States v. Celes-
tine, supra, and its progeny would make inap-
propriate the application of any such rule
here, since title to the riverbed was not clearly
and specifically taken.
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of the Arkansas River in Oklahoma
had been conveyed to the Cherokees,
Choctaws, and Chickasaws prior to
Oklahoma's becoming a state. The
opinion emphasized that-

' * * nothing in the Holt State Bank
case or in the policy underlying its rule
of construction * * requires that
courts blind themselves to the circum-
stances of the grant in determining the
intent of the grantor. * * *

397 U.S. at 634.
Thus if the intent of the United

States in administering lands now
comprising a state was clearly to re-
serve the bed of a river for some par-
ticular purpose, then that intent, if
embodied in an appropriate legisla-
tive or administrative act, would
result in an exclusion of the river-
bed from the lands passing to the
state.

I find that the executive order
creating the Colville Reservation
and the agreement and executive or-
der establishing the Spokane Reser-
vation sufficiently embody such an
intent. Particularly on point in this
respect is a recent decision by the
Court of Appeals for the Ninth Cir-
cuft. In U'ited States v. Alaska, 423
F.2d 764 (9th Cir. 1970), that court
held that although Alaska was ad-
mitted on an equal footing with
other states, the state did not own a
lakebed within a wildlife refuge
previously created by executive or-
der. The court stated that the equal
footing doctrine-

* * N does not mean that the President
had no power to previously promulgate

the executive order here under scrutiny.
If, as we now hold, the language of the
order is sufficiently clear to withdraw the
water of the lake and the submerged land,
the state's rights, if any, are subsequent
in time and inferior in right * . [T]he
United States had all the powers of a
sovereign and, if it saw fit, it might even
grant rights in and titles to lands which
normally would go to a state on its
admission. * * *

423 F.2d at 768.

Similarly, I conclude that the bed
of the Colunbia and Spokane

Rivers in the area presently being
considered were reserved for the use

and benefit of the Colville and Spo-
kane Tribes and therefore were not

acquired by the state of Washington
when it entered the Union. This De-
partment determined in J. S -
pelt, spra, that the land out to the
middle of the Columbia River had

been reserved to protect the fishing
interests of the Colville Indians,

who relied upon the fish as a source

of subsistence. This aspect of the
opinion in Seupelt, which was cited
with approval in the 1945 Solicitor's

Opinion, 59 I.D. at 152, is now re-

affirmed. Nor is there any basis for

distinguishing in this regard be-

tween the Colville and Spokane

Tribes,'4 or between the Columbia

and Spokane Rivers. Indeed, by

placing the boundary of the Spo-

kane Reservation on the far (west

and south) banks of those rivers,

the executive order confirming cre-

ation of that reservation makes it

'A See 59 I.D. at 153.
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doubly clear that the lands reserved
for the use of the Indians included
the riverbed.

15 The outcome of Holt State Bank was in
large part dependent on the fact that the
Red Lake Reservation, which was involved
in that case, had been created by means which
did not constitute an "express" setting aside
of the lands in question. See United States v.
Pollmann, 364 F.Supp. 995, 999 (D. Mont.
1973). As the opinion in Holt pointed out,

" * * The reservation came into being
through a succession of treaties with the
Chippewas whereby they ceded to the United
States their aboriginal right of occupancy to
the surrounding lands. * * There was no
formal setting apart of what was not ceded,
nor any affirmative declaration of the rights
of the Indians therein, nor any attempted ex-
clusion of others from the use of navigable
waters. The effect of what was done was to
reserve in a general, way for the continued oc-
cupation of the Indians what remained of
their aboriginal territory; and thus it came to
be known and recognized as a reservation.
* * * There was nothing in this which even
approaches a grant of rights in lands under-
lying navigable waters; nor anything evincing
a'purpose to depart from the established pol-
icy, * * * of treating such lands as held for
the benefit of the future State." 270 U.S. at
58-89 (footnote omitted).

The Court in fact noted in Holt that "[o]ther
reservations for particular bands were spe-
cially set apart, but those reservations and
bands are not to be confused with the Red
Lake Reservation and the bands occupying it."
ld. at 58 n. These aspects of Molt, which dis-
tinguish that case from .United States v.
Alaska, supra, and from the situation now
before me, were emphasized in the Pollmann
decision, supra. That decision held that title
to the bed of the south half of Flathead Lake,
within the Flathead Reservation, did not pass
to Montana when that state joined the Union;
instead, the court concluded, since the reser-
vation clearly had been set aside for Indian
use prior to Montana's becoming a state, the
bed continued to be equitably owned by the
tribes in question. See also Montana Power CO.
v. Rochester, 127 P. 2d 189 (9th Cir. 1942).

It should also be noted that in United States
v. Big Bend Transit Co., 42 F. Supp. 459 7(R.D.
Wash. 1941), the 'court held that the bed of
the Spokane River was part of the Spokane
Reservation. The opinion observed that "[t]he
State of Washington specifically disclaimed
all title to all lands held by any Indian or
Indian Tribes provided that the. Indian lands
'should remain under the absolute jurisdiction
and control of the Congress." 42 F. Supp. at
467 (citing Enabling Act, Rem. Rev. Stats, of

b. Te Tribes' Interest in the Indian
Zone

As outlined above, the Secretary
designated all lands between the
original riverbed and the nearest
1,310-foot contour line to be taken
in aid of the Grand Coulee project.
Under the Act, accordingly, the
United States was granted all of the
"right, title,. and interest" of the
Indians in and to all Indian lands
so designated and taken, "subject to
the provisions of this Act* *." And
one of those provisions specified that
the Secretary should "set aside" ap-
proximately one-quarter of the re-
servoir area for the "paramount use
of the Indians" for hunting, fishing,
and boating purposes.

The question to which I now turn
concerns the precise nature of the
Indians' interest in the so-called
Indian zone designated by the See-
retary pursuant to that provision.
Solicitor Gardner concluded in 1945
that that interest was not necessarily
an exclusive one. I am constrained to
disagree. with this position in view
of my conclusion with respect to an
issue not specifically considered in
the 1945 opinion. In my view the
Indians have- a reserved and there-
fore exclusive interest in the Indian
zone under. the 1940 Act.ls

Wash. Vol. 1, pp. 332, 333; 25 Stat. 676, 677,
gee. 4, par. 2).-

16 This opinion oncerns only the boundaries
of the Colville and Spokane Reservations in
the reservoir area the title to certain portions
of the riverbed in that area, the right of
tribal members to use the Indian zone design-
nated by the Secretary pursuant to the 1940
statute for hunting, fishing, and boating pur-
poses, and the power of the tribes under that
statute to control the use of that zone 'for
those purposes: by others. The opinion doeS
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Solicitor Gardner viewed the
word "paramount" in the Act as re-
flecting a congressional purpose to
create a "flexible scheme" giving the
Secretary discretion to determine
whether exclusive use of the zone by
the Indians is "necessary to ensure
the realization of their privileges."
59 I.D. at 170. Standing alone, how-
ever, the term "paramount" clearly
does not determine the issue of
whether exclusivity was intended.
As Solicitor Gardner himself
pointed out, congressional "reliance
upon the adjective 'paramount'
alone in this context was probably
unfortunate," id. at 169, since the
word is ambiguous with respect to
connotations of exclusivity. The rel-
evant legislative history, however,
while not altogether consistent,
serves in my view to resolve the
question along lines somewhat dif-
ferent from those articulated in the
1945 Solicitor's Opinion.

The legislative history of the Act
concededly does not point unequi-
vocally in a single direction. In its
report to Congress with regard to
the proposed legislation, for ex-
ample, the Department suggested
that "the rights of the Indians to
use this area for hunting, fishing,
and boating will not necessarily be
exclusive rights." H.R. Rep. No.
2350, 76th Cong.; 3d Sess. 2 (1940).

not afect or change any of the governmental
and institutional arrangements under which
Grand Coulee Dam! and the Third Powerplant
connected therewith are now being operated
and maintained. , .

232-400-77-6

This. suggestion represents the
strongest support for the position
taken in the 1945 Opinion. On the
other hand, the bill which became
the 1940 Act was drafted in its final
form by the Office of Indian Affairs
jointly with the Bureau of Reclama-
tion shortly after the Assistant
Commissioner of Indian Affairs had
indicated that he contemplated the
"setting aside of a particular part
or parts of the reservoir fogr the e-
cluwf ve use of the Indians in exercis-
ing their rights, subject, of course,
to the primary use of the reservoir
for reservoir purposes." 9 I.D. at
157 (Italics added). Indeed, the very
memorandum which set forth that
contemplation of "exclusive" use ex-
pressed the notion in proposed
statutory language utilizing the
word "paramount." Id. 

Early drafts of the Act prepared
within the Department provided
that the title to be granted to the
United States should be "subject
to the reservation for the Indians
of an easement to use such lands for
hunting, fishing, boating, and other
purposes." 59 I.D. at. 156. The
Bureau of Reclamation resisted this
approach, not only out of opposi-
tion to the open-ended reservation
of easements for unspecified "other
purposes," but also on the basis of
a concern that administration of
the project should not be, made un-
duly complicated. The Indian lands
to be taken were not contiguous, but
rather were arranged in a "checier-
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board" pattern-extending, in fact,
upriver beyond the boundaries of
the reservations. This situation
obviously would have rendered the
simple reservation of an easement
with respect to the particular lands
taken difficult to oversee and ad-
minister. Indeed, it was feared that
a scheme under which the Indians
retained scattered "rights in all
parts of the reservoir area * * *
would interfere with the proper de-
velopment of its recreational possi-
bilities." Id. at 156.

Thus the scheme, of the Act Was
modified, and the present statutory
language, authorizing the creation
of a contiguous Indian zone, was
agreed upon. There is no persuasive
evidence of any determination at
the time of this modification that
the nature of the Indians' rights
was to be different than had
originally been contemplated when
the reservation of an easement was
specified, nor is .there any apparent
reason or basis for such a determi-
nation. In this context, given'the

is Congress had opened both the Spokane
and Colville Reservations to entry and settle-
ment by non-Indians. See the Acts of June 19,
1902 (32 Stat. 7414) (Spokane), Mar. 22, 1906
(34 Stat. 80) (Colville), and May 29, 19018
(35 Stat 458) (Spokane). See also the title
opinion dated May 2, 1973, issued by the Title
Plant, Portland Area Director's Office, Bureau
of Indian Affairs, which includes 11 color.
coded maps depicting the boundaries of the
Colville Reserration and the source of title
for each parcel of land in the designated area.
That title opinion and all related documents
are on file in the above office.

As for the area upriver from the reserva-
tions, the Colville Reservation originally ex-
tended considerably north of its present north-
ern boundary but was diminished by the Act of
July 1, 1892 (27 Stat. 62), which provided for
allotments to Indians living in the severed
portion. See 59 I.D. at 151.

background outlined above and the
limited purpose that the change in
approach evidently was designed to,
accomplish, the soundest inference
is that only the location of the areas
to which such rights were appli-
cable was changed.s It is the failure
of Solicitor Gardner to draw this
inference, or even to deal with the
question of whether the Indians'
rights were reserved rights, which
represents the chief point of de-
parture between his analysis of the
Act and mine.

This view of the Act also com-
ports more closely with an agree-
ment dated June 14, 1940, between
the Office of Indian Affairs and the
Bureau of Reclamation, relating to
acquisition of Indian lands for the
project. Paragraph 7 of that agree-
ment, which was concluded only
fifteen days prior to the date of the
Act, reflects an understanding that
"existing" rights of hunting and
fishing in the areas to be taken were
to be "satisfied" by the Act, thus
arguably, at least; suggesting a res-
ervation of preexisting rights.19

is Since the Indian zone is located almost
totally:within the exterior boundaries of the
Colville and Spokane Reservations, there is
no geographical anomaly involved in the con-
clusion that the Indians' rights in the zone
are reserved rights.

19The 1945 Solicitor's Opinion includes the
following passage: "It Is Important to realize
that the acquisition of Indian allotted lands
for the reservoir began long in advance of the
passage of the act of June 29, 1940, and that
some of these lands were inundated prior to
their acquisition. The plan at this time was
to reserve easements to the Indian owners
which would enable them to make use of the
reservoir without any limitation upon these
uses, and therefore the riparian factor of sev-
erance damage was not taken Into considera-
tion in appraising the Indian lands, either at
this time or subsequently, the lands of the
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The above analysis is reinforced
by the language of the Act. The Sec-
retary is directed to "set aside" an
Indian zone from the lands taken
for project purposes-terminology
that at least is consistent with, and
may well be indicative of, a con-
templation that already existing
Indian rights to the lands desig-
nated were being preserved. More-
-over, the directive is to set aside the
zone "in lieu of" reserving to the
Indians hunting, fishing, and boat-
ing rights "in the areas granted
under this Act"-language which
would appear to suggest the notion
outlined above, to the effect that the
Act merely imposed a geographical
shift of those preexisting rights. In-
deed, the Indians are specifically
said to have "rights" in the zone set
aside, which rights are "subject
,only" to (a) the Secretary's au-
thority to promulgate conservation
regulations, and (h) the overriding
proviso that the rights "shall not
interfere with, project opera-
tions." 20 The implication thus is

Indians and non-Indians alike being appraised
upon the same basis. The Indian allotted lands
were acquired under memoranda of understand-
ing between the Indian Office and the Bureau
of Reclamation approved by the Department
on Apr. 6, 1939, and June 14, 1940. Paragraph
7 of the latter memorandum of understanding
provided: 'Nothing in this agreement shall
affect existing. hunting and fishing rights of
the Indians In the Columbia River Reservoir
area intended to be satisfied by the enactment
into law of the provisions of the second para-
graph of Section of S. 3766 and H.R.
9445 * * (76th Congress, 3d Session).'" 59
I.D. at 155 (Italics added; footnotes omitted).

20 The existence of these two limitations on
the Indians' rights may well explain why the
term "paramount" rather than "exclusive"

that those rights are not "subject"
to any concurrent rights of other
persons in the Indian zone.21

The conclusion that the Act con-
templates retention by the Indians
of preexisting (and therefore re-
served and- exclusive) rights is, in
*addition, strongly supported by the
principle that enactments permit-
ting a taking of Indian property are
to be construed narrowly, as giving
congressional consent only to the
most limited extinguishment of In-
dian proprietary rights necessary
for fulfillment of the purpose of the
taking. Matte v. .Arnett, supra, 412
U.S. at 504; Menominee Tribe v.
United States, 391 U.S. 404 (1968);
United States v.Santd Fe Pac. RR.

o., 314 U.S. 339 (1941); Seymour
v. Superintendent, supra; United
States v. Nice, 241 U.S. 591 (1916);
United States v. Celestine, spra.
There is no provision in the 1940
Act for any non-Indian use of areas
included within the Indian zone.

Similar support for this view of
the Act stems from the well-estab-
lished principle that statutes affect-
ing Indian interests are, where am-

was used In the Act, and may also perhaps
underlie the comment in the Department's
report quoted on page 15, supra.

21 I do not mean to suggest that this analysis
of the language of the Act is conclusive of
the questions considered herein; indeed, my
construction of that language is not the only
plausible construction. I do, however, believe
that my reading of the language is the sound-
est of the various possible readings, and that
in combination with the analysis of the his-
tory and purposes of the Act set out above
and the rules of statutory Interpretation re-
ferred to in the text infra, it provides a sound
basis for my ultimate conclusions.
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biguous, to be construed most
favorably to the Indians involved.
E.g., Squire v. Capoenan, 351 U.S.
1, 6-9 (1956); Carpenter v. Shawe,
280 U.S. 363, 367 (1930); United
States v. Santa Fe Pac. R. Co., su-
pra, 314 U.S. at 353-54; Cltoate v.
Trapp, 224 U.S. 665, 675 (1912);
Cherokee Intermarriage cases, 203
U.S. 76, 94 (1906).

Accordingly, although neither
the Act nor the legislative history
underlying it is crystal clear, I am
compelled by the above considera-
tions to hold that the Indians'
rights to "paramount use" of the
Indian zone are reserved rights held
by the United States in trust for
them, and that those rights are
therefore exclusive (except as lim-
ited by the prohibition against in-
terference with project operations
and by the Secretary's explicitly
conferred power to prescribe con-
servation regulations). Those rights
are a condition to and a burden
upon whatever title the United
States received pursuant to the 1940
Act. Cf. Seufert Bros. v. Uited
States, 249 U.S. 194 (1919).

3. THE JURISDICTION OF
THE 'TRIBES TO REGU-
LATE FISHING, HUNTING,
AND BOATING IN THE IN-
DIAN ZONE

Given my holding in the preced-
ing section, the question arises.
whether in addition to having ex-.
elusive hunting, fishing, and boat-
ing rights in the Indian zone, the
tribes also have the authority to
regulate the use of that area by:

others for such purposes. It is my
conclusion that they do.

With respect to hunting and fish-
ing, such a right is clearly inferable
from 18 U.S.C. § 1165 (1970),
which, as was held in Qeehafn
Tribe v. Powe, 350 F. Supp. 106,
110 (S.D. Cal. 1972), "makes it a
crime for any person to enter an
Indian Reservation for the purpose
of hunting, fishing, or trapping un-
less such person has tribal permis-
sion to do so." 22 Quechan held that
section 1165 "confirmed" the right
of tribes to "control, regulate and
license hunting and fishing" within
their reservations.23 See also United

Sec. 1165 reads as follows: "Whoever,
without lawful authority or permission, will-
fully and knowingly goes upon any land that
belongs to any Indian or Indian tribe, band,
or group and either are held by the United
States in trust or are subject to a restric-
tion against alienation imposed by the United
States, or upon any lands of the United States
that are reserved for Indian use, for the pur-
pose of hunting, trapping, or fishing thereon,
or for the removal of game, peltries, or fish
therefrom, shall be fined not more than $200,
or imprisoned not more than ninety days,
or both, and all game, fish, and peltries in
his possession shall be forfeited."

23 In theory there may be some question
about whether the tribes enjoy regulatory
power in those few portions of the Indian
zone which are not within the boundaries
of the reservations, and whether 18 U.S.C.
§ :165 (1970) would be applicable to those
areas in view of the general principle that
criminal statutes are to be strictly construed.
I am inclined, on the basis of the reasoning
set out in the text at note 26, infre, toward
the view that the tribes do have jurisdiction
in those areas and I am similarly inclined
to conclude that the language of sec. 11605-
which speaks of "lands of the United States
that are reserved for Indian use"-is applicable
to all portions of the Indian zone, in light
of my holding above that the tribes' hunting,
fishing, and boating rights in the zone are re-
served rights. (With respect. to the latter
point, I note that section 1165 requires that
the substantive terms of the statute be vio-
lated "knowingly and willfully," so that my
view of the statute would not operate to
ensnare the unwary. See United States v.:



72] OPINION ON THE BOUNDARIES OF AND STATUS OF TITLE 85
TO CERTAIN LANDS WITHIN THE COLVILLE AND SPOKANE INDIAN

RESERVATIONS

February 2, 1977

States v. Pollmann, 364 F. Supp.
995, 1001-02 (D. Mont. 1973). Thus
any tribal ordinances properly en-
acted to regulate hunting and fish-
ing in the Indian zone must be re-
garded as valid and may be en-
forced by the Colville and Spokane
tribal courts so long as the require-
ments of all pertinent federal
statutes, such as 25 U.S.C. §§ 1301
et seq. (1970), are observed.2 4 See
Alaska Pac. Fisheries v. United
States, 248 U.S. 78 (1916); Morr's
v. Hitchcock, 194 U.S. 384 (1904);
Iron Crow v. Oglala Sioum Tribe,
231 F.2d 89 (8th Cir. 1956). Such
ordinances may also, of course, in
effect be enforced in the federal
courts through application of sec-
tion 1165.

The right to regulate boating in
the Indian zone is not specifically
conferred upon the tribes by section
1165, which speaks only of hunting
and fishing. In my view, however,
the tribes' regulatory authority in
the zone extends to boating as well.

It has long been settled that In-
dian tribes, hands, and nations
originally possessed all aspects of
sovereignty, and that those g:roups

Pollmeaiun, spra.) These questions probably
are of no. realistic significance, however, in
viewv of the minimal extent of such geographi-
cal discrepancies and the practical difficulty of
ascertaining their location.

24 The Colville Constitution, which has been
approved by the Secretary, provides in Article
V, sec. (a), that the elected tribal council has
the responsibility and authority "to protect
and preserve: the tribal property, wildlife and
natural resources *" A similar provi-
sion appears in Article VII; sec. 1(e) of the
Spokane Constitution.

today retain such sovereignty, at
least in terms of power over their
internal affairs, except as limited
by act of Congress.- Williams v. Lee,
358 U.S. 217, 220, 223 (1959); Wor-
cester v. Georgia, 31 U.S. 214 (6
Pet.) 515 (1832).; Colliflower v;
Garlandj 342 F.2d. 369 (9th Cir.
1965); Iron Crow v. Oglcaa Sioux
Tribe, supra, 231 F.2d at 91-94, 98;
Olipkant v. Schlie, -- __F. Supp.

-_ ___, No. 511-73C2 (W.D. Wash.,
filed March 21, 1974; see 55 I.D. 14
(1934). In McClcanahan v. Arizona
State Tax Comm2'n, 411 U.S. 164,
172-173 (1973), the Supreme Court
recently emphasized the pertinence
of these principles to questions such
as the one now before me:

The Indian sovereignty doctrine is rele-
vant, then, not because it provides a
definitive resolution of [such] issues * *
but because it provides a backdrop
against which the applicable treaties
and federal statutes must be read. It
must always be remembered that the
various Indian tribes were once inde-
pendent and sovereign nations, and
that their claim to sovereignty long
predates that of our own Government.
Indians today are American citizens.
They have the right to vote, to use state
courts, and they receive some state serv-
ices. But it is nonetheless still true, as
it was in the last century, that "[t]he
relation of the Indian tribes living within
the borders of the United States [is] an
anomalous one and of a complex char-
acter. * @ i They were, and always

have been, regarded as having a semi-
independent position when they preserved
their tribal relations: not as States, not
as nations, not as possessed of the full
attributes of sovereignty, but as a sepa-
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rate people, with the power of regulating
their internal and social relations, and
thus far not brought under the laws of
the Union or of the State within whose
limits they reside." United States v.
Kagama, 118 U.S. at 381-382. (Footnotes
omitted.) 25

'On the basis of this approach, the
1940 Act's reservation of exclusive
boating rights to the tribes provides
in my view a sufficient 'basis for
tribal jurisdiction to regulate that
activity in the 'Indian zone.2 6 The
conferral of such exclusive rights
would be futile unless there existed
some appropriate means' of enforc-
ing those rights. It is reasonable,
therefore, especially absent any
other clearly effective mechanism
for the enforcement of such rights,
to conclude that a concomitant en-
forcement authority rests in the
tribes themselves.

The Indian zone is, as I have
noted, almost entirely within the
boundaries of the reservations. A
properly drafted tribal ordinance

2 While decisions concerning the recogni-
tion and preservation of tribal sovereignty
have basically dealt with reservations estab-
lished by treaty, I can perceive no reason for
any different conclusion where an executive
order reservation is involved, at least so long
as the executive order does not clearly and
specifically indicate that the reservation was
created for an exceptional purpose in-
compatible with ordinary notions, of tribal
sovereignty.

X I see no sound basis or reason for dis-
tinguishing commercial navigation from pleas-
ure boating in this regard. The Act is not
in terms limited to rights of the latter sort;
indeed, excessive or unregulated commercial
navigation might well interfere with the In-
dians' hunting and fishing as well as boating
rights. In this connection I note. that navi-
gation rights exist from one end of the lake
to the other in the non-Indian zone (including
the "navigation lane" established by the Sec-
retary between the Colville and Spokane por-
tions of the Indian zone.)

could provide that anyone entering
the reservation subjects himself to
tribal regulations dealing with ac-
tivities as to which the Indians have'
exclusive rights, and to the jurisdic-
tion of the tribal courts in such re-
spects. See, e.g., Buster v. Wright,.
135 F. 947 (8th Cir. 1905), app. dis-
missed, 203 U.S. 599 (1906); ef
Oliphant v. Sc/die, supra, -_____.
F. Supp. at -----

[Aln Indian tribe's powers of local self-
government originally included the power
to enact criminal laws pertaining to non-
Indians and to confer upon its tribal
court jurisdiction over the person of a
non-Indian to enforce such laws on those
lands reserved for such Indians within,
the established boundaries of their res-
ervation. !Such jurisdiction continues to'
this day, save as it has been e±pressly
limited by the acts of a superior govern-
ment, i.e., the United States Government.27

Nor is the tribal authority out-
lined above undercut by the regu-
latory authority of the state of
Washington under its criminal law
and Public Law 280), 18 U.S.C.
§ 1162., It is immaterial', in ft,
whether the state has full jurisdic--
tion over the Colville and Spokane
reservations in the respects author--
ized by that statute; for 18 U.S.C.
§1162(b) in any event precludes

27 The court in Oliphant restricted its hold-
ing to offenses "occurring on land held in
trust by the United States Government for
the benefit of Indians within the exterior-
boundaries of the * * * Reservation. Juris-
diction * * over non-Indians on fee pat-
ent lands within the reservation is not
presently before the Court,' and the Court
expresses no views on the question." … _____
F. Supp. at ------

Similarly, I deal above only with tribal
authority to regulate activities as 'to which
the Colville and Spokane Tribes have exclusive-
and reserved rights, in areas to which such'
rights are applicable.
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state regulation of Indian trust
property "in a maimer inconsistent
with any Federal ' * * statute,"
and likewise prevents the state
from- -

depriv[ing] * * any Indian or any In-
dian tribe, band, or community of any
right, privilege, or immunity afforded
under federal * statute with respect
to hunting, trapping, or fishing or the
control, licensing, or regulation thereof.

Such rights are granted both by
the 1940 Act and by 18 U.S.C. 1165
(1970), so that state regulatory. law
of the sort referred to above can in
no way undermine the Indians' ex-
clusive right to hunt, fish, or boat
ill the Indian zone or their right to
regulate those activities there. Any
state law conflicting with tribal or-
dinances in these areas, or purport-
ing to undercut such tribal juris-
diction, would be invalid. See
United States v. Po07mann, supra,
364 F. Supp. at 1002; Quechan
Tribe v. Rowe, sUpra.25

KENT FRIZZELL,
Solicitor.

PARK CENTER WATER DISTRICT
AND THE CANON HEIGHTS
IRRIGATION AND RESERVOIR
COMPANY

28 IBLA 368

Decided February 3, 1977

Appeal from decision of the Colorado
State Office, Bureau of Land Manage-

I : As noted above, there are in reality two
Indian zones--a Colville zone and a Spokane

ment, increasing charge for water
from well on public land, Pueblo
057197.

Affirmed.

1. Administrative Procedure: Burden
of Proof-Appraisals-Evidence: Pre-
sumptions-Water and Water Rights:
Generally

One challenging the accuracy of an ap-
praisal of water based on fair market.
value must show by substantial evidence
the nature of the alleged error; where the
appraisal has been conducted in accord-
ance with generally accepted appraisal
principles, allegations of error unsup-
ported by evidence will be given little
weight,

2. Water and Water Rights: Gener-
ally-Water and Water Rights: State
Laws.

An attempted adjudication of federal'
water rights will not be recognized where
the state court 1) lacked jurisdiction over
the United States for failure to serve
process upon the Attorney General of the
United States or his designated repre-
sentative pursuant to 43 U.S.C. § 666(b)
(1970); and 2) lacked jurisdiction over
the subject matter for failure of the liti-
gation to conform to the requirements
of a general litigation of all water rights
pursuant to 43 U.S.C. § 666(a) (1970).

3. Water and Water Rights: Feder-
ally Reserved Water Rights-Water
and Water Rights: State Laws-With-
drawals and Reservations: Springs and
Waterholes

zone-rather than one. Consistent with this
fact and with the 1945 SoZicitor's Opinion,
59 I.D. at 159-60, each tribe in effect has
jurisdiction as described above over its por-
tion of the zone.

87



88 .DECISIONS OF THE DEPARTMENT OF THE. INTERIOR 584 .D.;

Where a waterhole and the surround-
ing land were withdrawn pursuant to
both an Executive Order and an Act of,
Congress and reserved exclusively for
use by the public before the water had
been appropriated by others, the fed-
erally reserved water right is superior to
and precludes any acquisition of rights
to the water by others.

4. Contracts: Generally-Estoppel-
Water and Water Rights: Generally

A lessee of the water from a well
owned by the federal government, who
agrees that his use of the water will not
be used as a basis for obtaining a perma-
nent water right and who nevertheless
proceeds to try to obtain a water right
in state court based on that use, will be
estopped from asserting any resulting
decree of the state court for any purpose.

APPEARANCES: William V. Cross-
man, Esq., and Larry Dean Allen, Esq.,
Canon City, Colorado, for appellants;
Harold J. Baer, Jr., Esq., Office of the
Solicitor, United States Department of
the Interior, Denver, Colorado, for
appellee.

OPINION BY
ADMINISTRATIVE JUDGE

STUEBING

INTERIOR BOARD OF
LAND APPEALS

Park Center Water District and
The Canon Heights Irrigation and
Reservoir Company appeal from
the Feb. 24, 1976, decision of the
Colorado State Office, Bureau of
Land Management (BIJM), increas-
ing the charges for water with-
drawn from a well owned by the
United States from 2 cents per
thousand gallons to 6 cents per

thousand gallons.' Appellants ar-
gue that the BLM's decision is arbi-
trary and capricious for two rea-
sons. First, they assert that there is
simply no justification for an in-
crease in costs; and, second, they
have obtained from the State of
Colorado a decree granting them
the right to the use of the water.

[1] The BLM decided to raise the
rate for this water due to a reap-
praisal of its value. Sec. 2 of the
lease provides in part that

* * * The water fees and charges set
forth above will be reviewed by the les-
sor at five year intervals, commencing
with the effective date of this instrument
[July 1, 1971], to determine the fair mar-
ket value of this lease and water charges
to be made for the next successive five
year period. [Italics added.]

In accordance with that provision,
the BLM conducted a survey of the
existing market for well water in
this area of Colorado. The conclu-
sion of the appraiser, Jerry J. Rohr,
was that the fair market value of
the water is 6 cents per 1,000 gal-
lons. The study appears to have
been conducted with due regard to
professional standards, and the
conclusions are well supported by
the facts marshalled by Rohr.
Where the fair market value of the
land or water has been determined

The actual difference in charges between
the two rates Is not as drastic as it might
seem. The appellants consumed 24,302,366 gal-
lons of water in the most recent year of the
lease. At 2 cents per 1,000 gallons the charge
would be $4S6.05. However, the lease in
§ 2(B)2 provides for a minimum charge of
$1,000 per year. At 6 cents per 1,000 gallons
the charge would be $1,458.14. Therefore, in
practical terms, the difference is between
$1,000 per year and $1,458.14 per year, a
difference of $458.14.
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in accordance with generally ac-
-cepted appraisal procedures the con-
clusions of the appraisal will not be
disturbed in the absence of a show-
ing of error. See George D. Jackson,
20 IBLA 253, 257 (1975); Eugene
G. Rogutszka, 15 IBLA 1, 11 (1974).
As appellants have failed to point to
any specific error in the report, the
conclusions of the appraisal are ac-
cepted as correct.

[2] Appellants' alternative basis
for appeal apparently rests on a de-
cree granted them by a Colorado
court giving them the right to put
the water to beneficial use.2 This,
assert the appellants, gives them the
right to continue to receive the
water without paying increased
charges.3 In support of this asser-
tion they cite but one case, Colorado
River Vater Conservation Dist. v.
United States, 96 S. Ct. 1236 (1976).
Apparently the case is cited for the
proposition that water rights of the
United States may be adjudicated
in state court proceedings.

State courts may adjudicate
water rights of the United States
under certain conditions set forth
in the "McCarran Act," 43 U.S.C.

2 No such decree Is included in the record
before us, nor have appellants specifically iden-
tified any such decree. They allege only that
they have "Applied for and obtained" a right
to the water pursuant to Colorado law. How-
ever, the record does contain a published legal
notice which indicates that appellants are
referring to case No. W-1499 in the District
Court of Colorado in and for Water Division
No. 2.

2 Why the appellants believe they are obliged
to pay anything at all, in view of their asserted
belief in the validity of the court's decree,
is not explained.

§ 666 (1970). First, the state must
serve notice of the proceeding on
the Attorney General of the United
States or his designated representa-
tive. 43 U.S.C. § 666(b) (1970) ; see
United States v. Cappaert, 508 F.2d
313, 321 (9th Cir. 1974), a'd 96 S.
Ct. 2062 (1976). The Solicitor as-
serts that neither the Attorney Gen-
eral nor his designated representa-
tive has ever been -served with
process in this case, and.there is no
contrary allegation or evidence. For
that reason the state court never
had jurisdiction over the United
States.

Second, the provisions of the Mc-
Carran. Act provide a limited
waiver of soverign immunity only
where the state court proceeding in-
volves a general, area-wide ad-
judication of the water rights of all
parties, not simply where one water
user wishes to challenge the United
States' right to the water. Cappaert
v. United States, 96 S. Ct. 2062,2073
(1976); Dugan v. Rank, 372 U.S.
609 (1963): :United States v. Hen-
nen, .300 F. Supp. 256, 261 (D. Nev.
1968). This adjudication was not
the general adjudication contem-
plated by the McCarran Act, and7
therefore, the Colorado court had
neither jurisdiction nor authority to
affect the rights of the United
States.

[3] Moreover, it is clear that the
right to the use of the water is and
always has been vested in the
United States. The water in this well
was struck by a lessee of the United
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States who was exploring for oil
and gas. Sec. 40 of the Mineral
Leasing Act, 30 U.S.C. §229a
(1970), was enacted in 1934 and
gave the authority to the Secretary
of the Interior to purchase the cas-
ing of the'well and to lease the well
to the public. This was done.4 The
legislation also provided that the
land on which the: well was located
would be withdrawn as a waterhole.
30 U.S.C. 229a(a) (1970).

All waterholes on public lands
and the surrounding acreage were
withdrawn by Executive Order No.
107 of Apr. 17, 1926, 30 CFR241.5,
n. 1, pursuant to § 10 of the Act of
Dec. 29, 1916,39 Stat. 865,43 U.S.C.
g 300 (1970); 43 CFR 2311; the
Act of Aug. 24, 1912, 37 Stat. 497
and the Act of June 25, 1910, 36
Stat. 847, 43 U.S.C. §§ 141, 142
(1970). Therefore,, it is clear that
the well and the land surrounding
it have been reserved from disposi-
tion since before the first lease was
issued. Jack A. Medd, 60 I.D. 83,
98-100 (1947). In fact, the notice
of the first offer to lease in 1936
contains the statement of the with-
drawal of the land pursuant to
Executive Order No. 107, as does
every subsequent lease up to and
including the present one.

4 By letter "L" PJA, dated Apr. 4, 1936,
the Commissioner of the General Land Office
reported to the Secretary that the casing in
this well had been purchased and the well
conditioned as a water well by the Geological
Survey, and he recommended that the water
be offered for lease. On Apr. 18, 1936, the First
Assistant Secretary authorized the leasing of
this water in accordance with the Act of
June 16, 1934, 48 Stat. 977. The rst lease
of this water issued effective on Jan. 1, 1937.

The federal government was not
obligated to secure permission of and

-from the State Engineer's Office * *
before it could make use of. the. under-
ground or percolating waters developed
in its own wells * * * upon its reserved
lands * * *, nor was the State * **i*
-entitled to enjoin the federal government
from the use of such waters because its
representatives failed to comply with
statutory procedural law and regulation
in force covering the field of appropria-
tion and use of water.

State of Nev. ex rel Shanerger v.
U.S., 165 F. Supp. 600,601 (D. Nev.
1958). t

See aso Gunvacd Landhein 52
L.D. 554 (1929).

The Supreme Court stated in the
Cappaert case that,

This, Court has long held that when the
Federal Government withdraws its land
from the public domain and reserves it
for a federal purpose, the Government, by
implication, reserves appurtenant water
then unappropriated to the extent needed
to accomplish the purpose of the reserva-
tion. In so doing the United. States ac-
quires a reserved right in unappropriated
water which vests on the date of the res-
ervation and is superior to the rights of
future appropriators. Reservation of
water rights is empowered by the Com-
merce Clause, Art. I, § 8, which permits
federal regulation of navigable streams,
and the Property Clause, Art. IV, § 3,
which permits federal regulation of fed-
eral lands. The doctrine applies to Indian
reservations and other federal enclaves,
encompassing water rights in navigable
and nonnavigable streams. Colorado
River Water Conservation District v.
United States, 424 U.S. 800 p. , 96 S.
Ct. 1236, p. 1240, 47 IL.Ed2d 483 (1976)
United States v. District Court for Eagle
County, 401 U.JS. 520, 522-523, 91 S.Ct.
998, 1000-1001, 28 L.Ed.2d 278, 280-281
(1971) 'Arizona v. California, 373 U.S.
546, 601, 83 S.Ct. 1468, 1498, 10 L.Ed2d
542, 578 (1963) ; FPC v. Oregon, 349 U.S.
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435, 7 S.. Ct. 832, 99 L.Ed. 1215 (1955).;
United States v. Powers,. 305 U.S. 527, 59

~S.Ct. 344, 83 L.Ed. 330 (1939); Winters v.
Ulnited States, 207 U.S. 564, 28 S. Ct. 207,

.52 L.Ed. 340 (1908).

96 S. Ct. at 2069-70.

The Supreme Court also held in
that case that the doctrine of im-
plied reservation applied to both
underground and surface water. 96
S. Ct. at 2072. Consequently, it is
clear. that this well and its water are
withdrawn from any other dispo-
sition, including the. attempted dis-
position under state law. The at-
tempt by the state court to
determine and dispose of the rights
of the United States to the water is
simply without effect.

[4] Finally, it should be noted
that the appellants are estopped by
contract from asserting any sort of
permanent water right against the
United States. In every lease since
the first one beginning on Jan. 1,
1937, lessees have agreed that

The furnishing of water hereunder
shall under no circumstances become the
basis of a permanent water right.

Lease, Section 1.

That provision is part of the most
recent lease, a lease effective on
July 1, 1971, for a period of 20
years. Appellants acted in total dis-
regard of the terms of their lease in
seeking a permanent water right.
Having nevertheless' obtained a
decree in their favor, a decree in-
valid for numerous other reasons,
appellants are estopped from assert-
ing it as a basis for relief. Woodard
v. General Motors Corp., 298 F.2d

121, 129 (th Cir.), eert. denied,
369 U.S. 887 (1962); Gress v.: G'ress,
209 S.W. 2d 1003 (Tex. Civ. App.
1948).

Therefore,- pursuant to the au-
thority delegated to the' oard of
Land Appeals by the Secretary of
the Interior, 43 CFIR 4.1, the deci-
sion appealed from is affirmed.

EDWARD W. STrUEBI NG,
Administrative Judge.

WE CONCUR:

DOUGLAS E. HENRIQ1TES,
-Adienistrative Judge.

JOSEPH W. Goss,
Administrative Judge.

OIL RESOURCES, INC.

28 IBLA 394

Decided February 7,1977

Appeal from decision of the Utah State
OKice, Bureau of Land Management,
denying petition for, reinstatement of
oill and gas lease U-13666.

Affirmed.

1. Oil and Gas Leases: Extensions-Oil
and Gas Leases: Rentals-Oil and Gas
Leases: Termination

The lessee of an oil and gas lease,. is-
sued after Sept. 2,.. 1960, which has
reached the end of its primary term,
must submit the rental for the first year
of an anticipated extended term under

'30 U.S.C. § 226(e)' (1970) on or before
-the regular anniversary date of the
lease. Failure to submit the rental
timely will result 'in the automatic
termination of the lease by operation of

51]
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law under 30 U.S.C. §188(b) (1970j.
Unless the lessee can show that he is
entitled to reinstatement of his lease un-
der 30 U.S.C. § 188(c) (1970), he can-
not obtain the extension.

2. Oil and Gas Leases: Extensions-
,Oil and Gas Leases: Reinstatement

The discretionary authority granted to
the Secretary of, the Interior by 30
U.S.C. § 188(d) (1970) to reinstate oil
and gas leases terminated for failure to
pay rental timely, which leases are eligi-
ble for extensions under 30 U.S.C. § 226-
1(d) (1970) because drilling operations
commenced prior to the end of the term
of the lease and were being' diligently
prosecuted at that time, applies only to
oil and gas leases issued before Sept. 2,
1960. An oil and gas lease issued after
that date, which has terminated for
failure to pay rental timely, can be re-
instated only under the provisions of 30
U.S.C. § 188(c) (1970).

3. Oil and Gas Leases: Competitive
Leases-Oil and Gas Leases: Reinstate-
ment-Oil and Gas Leases: Termina-
tion

The provisions of 30 U.S.C. §§ 188 (b)
and (e), and decisions of the board dis-
cussing those provisions, are generally
applicable to both competitive and non-
competitive oil and gas leases on which
there is no well capable of producing oil
or gas in paying quantities.

4. Oil and Gas Leases: Cancellation-

Oil and Gas Leases: Termination-
Words and Phrases

"Cancellation" and "terminotion." The
"cancellation" and the "termination" of
oil and gas leases are separate, distinct
concepts. Cancellation requires a specific
act by the'Department authorized by vari-
ous statutes. Termination under 30 U.S.C.
§ 188(b) (1970) is automatic, occurring
by operation of law when the lessee fails
to pay his rental timely.

5. Oil and Gas Leases: Reinstatement

An oil and gas lease which has termi-
nated by operation of law for failure to
pay the annual rental timely may not be
reinstated under 30 U.S.C. § 188(c)
(1970) unless, among other things, pay-
ment has been tendered at the proper
office within 20 days of the date due.

APPEARANCES: James A. Murphy,
Esq., Salt Lake City, Utah, for
appellant.

OPINION BY ADMINISTRA-
TIVE JUDGE THOMPSON

INTERIOR BOARD OF LAND
APPEALS

Oil Resources, Inc., appeals from
the May 21, 1976, decision of the
Utah State Office, Bureau of Land
'Management (BLM), denying its
petition for reinstatement of its oil
and gas lease U-13666. BLM denied
the petition because appellant did
not exercise reasonable diligence in
failing to submit rental on or before
the anniversary date of the lease,
Apr. 1, 1976, and also did not submit
the payment within 20 days there-
after as required by 30 U.S.C.
§188(c) (1970).

Appellant's lease was issued com-
petitively on Apr. 1, 1971, for a pri-
mary term of 5 years ending Mar.
31, 1976. An oil and gas lease "on
which actual drilling operations
were commenced prior to the end of
its primary term and are being dili-
gently' prosecuted at that time shall
be extended for two years." 30
U.S.C. §226(e) (1970). The regula-
tions governing these drilling ex-
tensions are set out at 43 CFR
'3107.2. 
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By memorandum dated Apr. 2,
1976, the United States Geological
Survey (Survey) informed BLM
that appellant was conducting ac-
tual drilling operations on the lease
but that it could not yet determine
whether appellant had met the re-
quirements for extension specified
in 43 CFR 3107.2-2. Survey then in-
formed BLM on Apr. 26, 1976, that
the drilling requirements of 43 CFR
3107.2-2 had been met by appel-
lant and that Survey had no objec-
tion to granting appellant an
extension under 43 CFR 3107.2-3.
However, by letter dated May 5,
1976, BLM notified appellant that
because it had not paid the rental on
or before the anniversary date, Apr.
1, 1976, the lease had automatically
terminated by operation of law.

Appellant filed the petition for
ireinstatement and tendered the
rental payment on May 14, 1976. In
the petition, appellant stated that
it had completed the well on the
lease, that the well was awaiting
hook-uip to a gathering system and
that more than $100,000 had been
expended. Appellant further stated
that the; "non-payment of rentals
occurred' through inadvertance

Appellant now presents several
arguments alleging error in the
]BLM' decision denying its petition.
First, it argues that the language
of 30 U.S.(:.' § 226(e). ('1970) au-
thbrizinog extensions is mandatory
and therefore an extension cannot
be denied for failure to pay rental.
Second, appellant argues that there

is no requirement in the statutes or
the regulations that a lessee must
submit rental prior to the expira-
tion of the lease in order to obtain
an extension. Third, appellant ar-
gues that the. decision cited by BLM
as authority for denying the peti-
tion, Merilyn K. Buxton, 24 IBLA
269 (1976), is not applicable to coin-
petitive leases. Fourth, appellant
argues that even if 30 U.S.C. §188
(1970) were applicable to its lease,
sec. 188(d) would allow reinstate-
ment at the discretion of the Secre-
tary of the Interior. Finally, appel-
lant argues that because the lease
contains valuable deposits of oil and
gas, it may only be canceled by
judicial proceedings as provided in
43 CFR 3108.3.

Appellant's arguments miscon-
strue the relevant amendments to
the Mineral Leasing Act of 1920, 30
U.S.C. §181 et. seqa (1970), passed
by Congress since 1960. By failing
to pay its rental timely, appellant
has placed itself in a position where
it can obtain no relief under exist-
ing law. For the following reasons,
we must affirm the decision of the
BLM State Office.

[1, 2] Several of appellant's ar-
guments are concerned with the in-
teraction of the extension by drill-
ing provisions and the rental, pro-
visions of the Mineral Leasing Act
of 1920, as atmeoded, 30 U.S.C. § 181
e seq. (1970). Appellant's position
would give the extension provisions
a precedence over the rental provi-
sions which is neither warranted by
the language of the stat7ites'nor'in-
dicated by the legislative history; 

91]
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An oil and gas lessee such as ap-
pellant qualifies for an extension of
his lease by complying with the re-
quirements of 30 U.S.C. § 226(e)
(1970). However, in order for any-
one to exercise' rights granted; by
the mineral leasing laws, the lease
involved must be maintained in
good standing in accordance with
the provisions of those laws and
with the terms of the lease. For ex-
ample, neither communitization
agreements nor assignments should
be approved if the particular lease
has' terminated for failure to pay
rental timely before BLM can issue
such approval. See e.g., C. J. Iver-
so-i, 21 IBLA 312, 323, 82 I.D. 386,
391 (1970), appeal dismissed 'with
prejudice, Iverson v. Frizzell, Civil
No.- 75 06 (D. Mont., Sept. 9,
1976); Clarence Zuespann, 18' IBLAV
1, 4-5 (1974).. Appellant's argu-
ment that the language of 30 U.S.C.
§ 226(e) (1970) is mandatory ig-
nrores this basic concept.

The mineral leasing laws require
that rental must be paid "for each
year of the lease" (30 U.S.C. § 226
(d) (1970)) "on or before the an-
niversary date." (30 U.S.C. § 188
(b) (1970)). This requirement is
repeated in. "Schedule B" to appel-
lant's lease. Sec. 1 of appellant's
lease does state that the lease is for
a period of five (5) years. How-
ever, an oil and gas lease may be
extended beyond its primary term
by compliance with various provi-
sions of law, some of which are de-
scribed in section 1 of appellant's
lease. The requirement to pay rental
set out in "Schedule .B" does not

limit the payments to any specific
numbers. Rather it is simply a dec--
laration that rental must be paid
for each lease year. See Temas East--
er Transmission Corp. 14 IBLA
361, 365 (1974).

Without submission of a rental
payment for the sixth lease year,
or what would be the first year of'
the extended term, the lease expires.
by its terms and the lessee is in the
position of a trespasser if he con-
tinues his drilling operations past
the expiration date. A key element
in demonstrating the diligent prose-
cution of actual drilling operations
necessary to qualify for an exten-
sion is drilling activity after the ex-
piration date of the lease. Charles
31. Goad, 25 IBLA 130 (1976). A
lessee continuing his drilling opera-
tions without paying the rental
would be able to abandon his opera-
tions at any time prior to receiving
an extension, having assumed no ob-
ligations with regard to the lease.
Such a situation is contrary to the'
-whole structure of the mineral leas-
ing laws requiring advance rentals
on oil and gas leases.

That Congress was cognizant of;
and approved, an application of the;
termination provision to leases eli-
gible for a 2-year extension where
diligent drilling operations were be-
ing conducted on the expiration
date of the lease is evident from an
examination of the anguage ai
legislative history of the amend-
ments to the Mineral Leasing Act
of 1920 passed since 1960. The ex-
tension by drilling provision, press-
ently codified as 30 U.S.C. §; 226 (e)
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(1970), was enacted as part of the
Act of Sept. 2, 1960, 74 Stat. 781.
Also included in that Act was a sim-
ilar extension by drilling provision,
codified as 30 U.S.C. § 226-1 (d)
(1970)., for leases in effect on the
enactment date.

In 1962, Congress amended 30
U.S.C. § 188 (1954), which had re-
quired the termination of a lease for
failure to pay rental timely, by en-
acting general reinstatement provi-
sions applicable only to leases
which had terminated prior to the
enactment of the amendments. The
Act of Oct. 15, 1962, 76 Stat. 943,
30 U.S.C. §188 (c) (1964). In those
amendments, Congress also gave the
Secretary special discretionary au-

thority to reinstate an oil and gas
lease on which "drilling operations
were being diligently conducted on
the last day of the primary term of
the lease, and, except for nonpay-
ment of rental, the lessee would
have been entitled to extension of
his lease, pursuant to sec. 4(d) of
the Act of Sept.. 2, 1960 (74 Stat.
790)." Act of Oct. 15, 1962, 76 Stat.
943, 30 U.S.C. §188(d) < (1970).
Since section 4(d), now codified as
30 U.S.C. §226-1(d) (1970), ap-
plies only to oil and gas leases
issued before Sept. 2, 1960, discre-
tionary reinstatement under 30
U.S.C. § 188(d) applies only to
leases issued before that date and
therefore does not apply to appel-
lant's lease, which was issued in
1971.1

'The language of 30 U.S.C. 188(d) (1970)
is slightly different from the quoted language
of the- law passed by Congress and set out

Senate Report No. 87-2165,
which accompanied the amend-
ments, contained this comment on
the granting of the 2-year extension
under 30 U.S.C. §226-1 (d) where
diligent drilling operations were be-.
ing conducted at the end of the lease
term.2

8 * * However, the Department of the
Interior has held that this extension is
also subject to the provision of the act of
July 29, 1954, in that, if the rental for the
next lease year is not paid prior to the
expiration date, the lease terminates
automatically, notwithstanding the dili-
gent drilling operations being conducted.

1962 U.S. Code Cong. & Adm. News
3236, 3238. Clearly, Congress would
not have 'authorized special rein-
statement of such leases under 30
U.S.C. § 188 (d) (1970)'if it was not
in agreement with the Department
that failure to pay rental on or be-
fore the anniversary date of the first
year of the extended term resulted
in the termination of the lease.

Congress, in 1970, again amended
30 U.S.C. §188 (1964) to allow re-
instatement, under certain condi-
tions, of any lease which had been or

at 76 Stat. 943. The version set out at 30
U.S.C. § 188(d) refers to "section 228- of
this title" rather than merely to "section
4(d)" or 30 U.S.C. § 226-1(d). However, the
entire section 4 of the Act of Sept. 2, 1960,
74 Stat. 789-90, codified as 30 US.C. 226-I
(1970), is concerned only with oil and gas
leases issued prior to the enactment of the
Act, Sept. 2, 1960.

As stated above, extensions granted under
30 U.S.C. § 226(e) (1970) are applicable only
to oil and gas leases issued after Sept. 2, 1960.
In 1962, when Senate Report No. 87-2165
was written, no oil and gas leases were eli-
gible for extensions under 30 U.S.C.- § 226(e)
(1970) because the primary term of any relq-
vant competitive lease was 5 years and of any
relevant noncompetitive lease, was 10 years.

91]
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would thereafter be terminated
automatically by operation of law
for failure to pay rental timely. The
Act of May 12, 1970, 84 Stat.' 206, 30
U.S.C. §188(c) (1970). These
amendments and the related com-
mittee reports (e.g., 1970 U.S. Code'
Cong. & Adm. News 3002) contain
no indication that Congress con-
sidered erroneous the Department's
position that a lease, qualified for
an extension by drilling, will termi-
nate for failure to pay rental timely.

To summarize the above discus-
sion of Congressional action,: we
find that: (1) In 1962, Congress was
aware that the Department con-
sidered a lessee obligated to submit
rental for the first year of an antici-
pated extended term or his lease
would terminate under 30 U.S.C.
§ 188 (1954), now, as aended, 30
U.S.C. §188(b) (1970); (2) Con-
gress concurred in this position by
providing special reinstatement re-
lief to lessees holding leases issued
prior to Sept. 2, 1960; and (3) In
1970 Congress again, by its silence,
declined to overrule the Depart-
ment in this matter, or to provide
special relief for post-1960 leases
eligible for extension under 30
U.S.C. § 226(e) (1970), but which
have. terminated for failure to pay
rental timely.

We find, therefore that appellant
was required to pay rental for the
lease year beginning Apr. 1, 1976,

fie rst: itntcthe firstyear ,its anticipated exz
tended term, on or before the anni-
versary date of the lease, Apr. 1,
1976. SinceI appellant did not do so,
its lease terminated automatically

by operation of law as provided by
30 U.S.C. § 188 (b) (1970). Unless
appellant can show that it is en-
titled to reinstatement of its lease
under 30 U.S.C. §188(c) (1970), it
cannot obtain an extension under 30
U.S.C. § 226(e) (1970).

[3] Appellant's argument that
there is a distinction between non-
competitive oil and gas leases and
competitive ones with regard to ter-
mination for failure to pay rental
timely under 30 U.S.C. §188 (b)
(1970) and reinstatement of termi-
nated leases under 30 U.S.C. § 188
(c) (1970) is incorrect. The only oil
and gas leases excepted from those
provisions are leases containing a
"well capable of producing oil or
gas in paying quantities." 30 U.S.C.
0188(b) (1970). Since appellant
did not have such well on its
lease on Apr. 1, 1976, when it failed
to pay the rental timely, but was
only conducting drilling opera-
tions, the provisions of 30 U.S.1C.
§§188(b) and (c) are applicable
to its lease. See Texas Eastern
Transmission Corp., supra., at 363-
64. Moreover, any decision of the
Board discussing those provisions,
such as Hlerilyn K. Buotonh, supra,
'is generally applicable to both com-
petitive and noncompetitive oil and
gas leases, regardless of the type of
lease involved in the particular de-
cision.

[4] Appellant also argues that a
lease known to contain valuable
deposits of oil or gas may be can-
celed only through judicial pro7
cebedings.' This argument confuses
the separat6 and distinct concepts
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of "cancellation" and "termina-
tion." Appellant's lease has not been
canceled. In order to. cancel, a lease,
the Department must take specific
action, including, in some instances,
judicial.proceedings., E.g., 30 U.S.C.
§§-184(h) (1).; 1 i88(a);.- 188(b)
.(1970). Rather, appellant, by fail-
ing to pay -its rental timely, has
caused its lease to become subject to
the directive of Congress set out in
30 U.S.C. § 188(b)' ( 1970) that in
such a situation "the lease. shall
automatically terminate by opera-
tion of law." The Department takes
no action to cause such a termina-
tion; it is triggered solely, by the
failure of the lessee to pay its rental
timely. SeeS C. J. Iverson, supra at
314, 82I.D. at 389.

[51 'Finally,: appellant has not
argued that it is entitled. to rein-
statement of its lease under the only
applicable: statute,- 30 U.S.C. § 188
(c) (1970)'. The BLM State Office
decision correctly ruled that appel-
lant' is not entitled to -such reinstate-
ment. A lease, terminated' for fail-'
ure to pay rental timely, is eligible

for reinstatiment only if the rental
is tendered at the proper office with-

in 20 days of the date due, 30 U.S.C.

§188(c) "(1970). The fact that ap-

pellantfdid not submit its rental
until May 13, 1976, well past the 20-

day period beginning'Apr. ', 1976,
prevents consideration of the pos--

sibility of einstating' appellant's
lease. A. . -Vhite, 28 IBLA 1

(1976); M'erZywF. Bur Xton, supra;
Texas Eastern Transm2ssion Corp.,
sopr at 367. As Congress noted

232-400-77 7
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.when it amended §8& to allow
reinstatement:

It is recognized that this 20-day limita-
tion o reinstatements jmeans. that, a
small percentage of terminated leases,
otherwise deserving, may not, be rein-
stated under this legislation. However, in
balancing the advantage of a more liberal
relief provision against. the committee's
desire to reduce the incentive for 1Inten-
tional" mistakes, the latter course was
chosen. In the eventtruly deserving cases
arise that cannot.meet the 20-day provi-
sion recourse to private relief legislation
may be necessary.

H.R.:Rep. No.- 91-1005, 1970 U.S.
Code6 Cong.' & Adm. News 3005.

Aceordingly, pursuant to.the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior,. 43 'CFR 4.1, the deci-
sion appealed from is affirmed.-

*.- A ; .~ . _ . .

JOAN B. THOMPSON,

WE CONCURP 0 -- 

Wn coz cuR:tfi~< n.,,:.JosEPH: W. .Goss,
Ad~mi'nist'rattve Judge,.!,

FREDEBiiiK FisHANG -- -

Admiiiistrative Judge.

ESTATE OF CHARLES RED
BREATH BEAR -

6 JBIA.36

Decided Febriary14 197Y

Appeal from Administrative. Law

Judge's order denying-petitions for

rehearing.,

DENIED.

I. lndian Probate: Oompromise Set

tlement: 'Generally-75.0-Indian
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Probate: Determination of Heirs by
Waiver or Agreement: Generally-
200.0

Absent approval by an authorized repre-
sentative of the Secretary of the Interior
a document purporting to constitute a pri-
mary devisee's relinquishment of her
inherited interest of a deceased Indian's
trust estate can be; given no effedt. Nor
can such an instrument be the basis for a
compromise settlement pursuant to 43
CPR 4.207 when the primary devisee dis-
avows the alleged agreement before the
Administrative Law Judge.

APPEARANCES: Agnes Red Breath
Bear Iron Elk, Gladys Red Breath
Bear Two Bulls and Pearl Red Breath
Bear Lakota, appellants, assisted by
Walter Lakota.

OPINION BY ADMINISTRA-
TIVE JUDGE HORTON

INTERIOR BOARD OF
INDIAN APPEALS

This is an appeal from an order
denying petitions for rehearing en-
tered by Administrative Law Judge
Garry V. Fisher on July 15, 1976.
Charles Red Breath Bear, deceased
Oglala Sioux allottee No. 7551, died
testate on Oct. 29, 1973. He was sur-
vived by our daughters, Who, in
the absence of a valid last will and
testament of the deceased, would be
entitled to equal one-fourth shares
in decedent's trust estate. Decedent's
will, dated Feb. 1, 1966, devised the
bulk of his estate to Myrtle Red
Breath Bear Johnson, appellee
herein. Appellants are the other
three daughters of the testator who

received lesser interests from the
will.

Appellants allege that Judge
Fisher erred in refusing to give ef-
feet to an alleged family settlement
agreement or written compromise
signed by testator's four daughters
on Jan. 22, 1974. In the alternative,
appellants allege the evidence estab-
lishes that decedent lacked requisite
mental capacity to execute a will in
1966 and that the same should there-
fore be declared invalid.

Based on a complete review of
the record on appeal the Board
is satisfied that Judge Fisher's order
denying petitions for rehearing and
his Apr. 12, 1976 order approving
will were proper.

[1] The written document signed
by Myrtle Red Breath Bear John-
son in which she states her willing-
ness for her sisters to share equally
in the estate of their deceased Tather
is not binding on her. Absent ap-
proval by an authorized representa-
tive of the Secretary of the Interior,
it has, consistently been held that
such an instrument cannot consti-
tute a relinquishment of inherited
interest in a deceased Indian's trust
estate. Estate of Maggie Weipah
(Weipa) (Maggie George), IA-
1409 (July 5, 1966). Nor does the
record reflect that the document in
question constitutes a compromise
settlement by the parties pursuant
to 43 CFR, 4.207. As stated by
Judge Fisher in his original order:
"* * MyrtleJohnsoniscognizant
of the effect of compromise of her
rights under the will, refuses to so
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compromise, and disavows the
agreement." Order, p. 2.1'

Appellants' othei ground of ap-
peal is their claim that the testator
was too',old and sick at the time his
will was prepared for him to have
understood the nature of his actions.

- It is further alleged that the testa-
tor could not have understood the
will because it was not prepared in
his native tongue. 'These allegations
were raised at the probate hearing
and Judge Fisher addressed them
thoroughly in his Apr. 12, 1976 deci-
Sion. From our independent review
of the record, we find his conclusions
on these points to be supported by
substantial evidence. With respect
to testator's mental capacity Judge
Fisher concluded: "Charles Red
Breath Bear, though elderly'and en-
feebled with the ravages of tubercu-
losis, was, on Feb. 1, 1966, a rational
lan, contemplating the possible ef-
fect of his illness, was aware :of the
scope and extent of his assets and
consciously formulated disposition
of those assets- in his last will and
testament." (Order, p. 5.) The order
approving will also explains that
two disinterested persons who as-
sisted testator in preparing his will
understood the spoken Sioux lan-
guage. (Order, p. 3.)

We' 'point out, however, that our ruling
on the ineffectiveness of' the document dated
Jan. 22, 1974, does not preclude Myrtle Red
Breath Bear Johnson from requestingapproval
in the future from the Secretary of the In-
teror or his duly authorized representative
for the conveyance of any of her inherited
interest on the Pine Ridge Reservation to
her sisters. See 25 U.S.C. § 483 (1970) which
applies to rights of individual Indian owners
of land encompassed by the terms of the
Indian Reorganization Act.

I
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Appellants offered no newly dis-
covered evidence in support of their
petitions for rehearing or any com-
pelliiig argument to suggest that the
order approving will was in error.
As with their petitions 'for rehear-
ing, the present appeal merely ar-
gues questions of fact originally
determined and disagrees with con-
clusions based thereon.--

NOW, THEERElFORE, by virtue
of the authority delegated to the
Board of Indian Appeals by the
Secretary of the Interior, 43 CFR
4.1, the appeal of Agnes Red Breath
Bear Iron:Elk, Gladys Red Breath
Bear Two Bu1lls and Petm Rd
Breath Bear Laktafron Adiminis-
trative Law Judge' Garryv V. Pish-
er's July 15, 1976 Order Denying
Petitions for Rehearing, be, and the
same is, hereby DENIED.

This decision is final for the D)ec
partment.

WM. PHILIP HORTON,
Administratve Judge.

ALEXANDER H. WMSON,
Chief Administrative Judge.

MITCIMLL J. SABAGH,.
Admistrative Judge. ;

GAY COAL, INC.

7 IBMA 245

Decied MdacAh 10, 1I97

Appeal by Gay Coal, Inc. from a deci-
sion and order by Administrative Law
Judge Sweeney in Docket Nos. BARB
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76-111-P, BARB 76-160-F, and
:BAIL 76-161-1, assessing $3,500 in
ecivil penalties and vacating a 'deter-
~i~nfton of liabifiHy' with respect 'to
one alleged violation 'of the Federal
Coal. Mine.,IHealith and Safety Act of
1969.. ' ':

Affirmed; ''3- 

1. Federal oal Mine Health and
Safety et 'of 1909: Administrative
Proeedure: Hearings: Amendments to
leadings''' :

The Interior Board of' Mine Operations
Appeals will not'oveiturn a procedural
ruling by an Administrative Law Judge
disallowing .an amendment to a pleading
unless the record manifests an abuse of
diseretion by showing such ruling to have
'a clear prejudiial effect upon the'object:
ingparty. -

2. Federal Coal, Xile Health and
Safety Act of 1969: Penalties:
Amounts

In a see. 109 de novo. proceeding, an
Administrative Law Judge may deter-
mine an amount of civil penalty for vio-
lations charged andj ound to have oc-
'eurred higher than that proposed by the
MESA A&sessmeit Office for such viola-
tions where such determination is based
upon consideratibn of the statutory cri-
teria and findings Which justify his as-
sessments.

APPEARANCES: George H. Buxton,
Jr., Esq., for appellantj 'Gat' Coal,"

Inc.; Robertstat P'hares, Esq., Acting
Assistant Solicitor, Marcus P. McGraw,
Esq., Trial Attorney for appellee,'
Xining' Enfoieenent and Safety' Ad-
ministration.

OPINION BY ADAINISTRA-
T111P JUDGR SOHELLEN-
BERG

'INTERIOR BOARD OF MINE
OPE RA TIONS APPEALS

Backgrould .

Pltions for assessment p(f civil
penalty wvere filed by the. Mining
Enforcement an 4 Safety ,minis-
tration in Docket' Nos. BARB 76-
11, t-P? qBARB. 7,6-160-, and
13ARB 76-161-P involving a total
of 17 alleged violations. In response,
appellantGay Coal,IThe.,(Gay) o n
Apr. 7,1906, filed wlhat amounts to a
confession, and avoidance as to pen-
alty assessments, hut did not deny
the occur-renee or existeice of the 17
violations charged.

A Prghearing Order, issued on
.pr: 8,1976, recognized Gay's fail-

ure todeny the allegations of viola-
tion in its Response filed on Apr T,
197.- The' order indieated no need
for an evidentiary hearing on any
issue of liability and re'quired Gay
to' show-'cause, by Apr. 29 '076,
why each allegted violative `6ndi-
tion or ractice 'should not he
deemed admitted by the pleadingos.
On Apr: 26,1ite Gay filed its 'Tre-
hearing Respone" which reiterated
reliance on its.previous answer and
stated the teessity for a haring
to determine the appropriate pen-
alties to be asesssed under sec. 109'
(a) of the Federal Coal 'Mine
Health and, Safety, -Act (the Act).
30 U:SQ. § 8f (a) (170).'

On Apr. 27, l9'6. Judge Sweeney,
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issued. an Order, termed. "Deter-
mination of Liability: and Notice
of, Hearing" finding that the 17 vio0
lations existed as alleged and set--
ting a hearing date at which time
the six criteria set forthin,.sec; 109.
(a) () of the Act would be applied
in order to determine .the amount of
each penalty assessmeiit.

On May 3, 1976, a further reply
by Gay was received which was not
accepted by the Judge as it was late-
filed. Follwing an evidentiary
hearing'.on May. , 1976, in a- de-
cision dated July 19, 976,. the'
Judge assessed civil penalties of
$3,500J for. 16 of the 17 alleged vio-
lations of the Act: or of the safety:
standards '.promulbated thereunder.'
The 'piopose'd assessment 'with re-
spect to one notice of Violation, N °r
2 'CAL, Mar. 6, i5.,''Was' V acated'
as was the dete'rmination of liabil-
ity under this itice as,. set forth in.
the Jidge's. Order of Apr 2, 1976.

On Aug. 9, 1976, Gay appealed
to the Board pursuant to 43 CFR
4.600 contending, in part, that the
penalties assessed are arbitrary and
excessive. In support of 'this con-
tention appellant asserts that the
Judge failed to consider relevant
evidence and erred in raising the
amount of at least one penalty as-
sessment over that. made by the
MESA Assessmniit Office. Addi-
tionally, Gay asserts that its
amendment, termed' "Additional
Preheakink Response" filed on May
3, 1976, should have been accepted
by the Judge aind that it' was, an
abuse of discretion not to' accept it.

Issues Presented on Appeal

A. Whether the' Judget erred in
not permitting .a, late-filed amend--
ment to -the; pleadings . '.

13. Whether .thei 'amount of the
;pelllties astessedhyfthe Judge wasg'
appropriate in light of the evidence
adduced at the hearing.

Di cussion:

A. a .

On appeal .Gay cQntends that it
was an abuse. -of isreton not to'
allow the amendmAt e to its answi'
but does not state how it was preju-
diced thereby.:-

As noted in th initial decision,
Gay has never spe'ciPiy denied'
the occurrence or existence of'
of the' allegedalvions and its
late-led response merely indicated
that the ailegti ns were not admit-'
ted. In these circumstances the late
filed response: did;nothing more
than i-equire a:prima facie showing
of violation. Our examination "of
the -record ;xonvincs us .that even
though the, Judge's. order of Apri.
27, 1976, determined liability for
each of the alleged violations, the
Judge. permitted, and MESA did
in fact present, a prima facie show-
ing with respect to 16 of the 17 viol
lations charged. As' to one allega-
tion, the Judgefound that MESA
had failed in'its-proof and subse-
quently dismissed the charge and
vacated any prior assessment there-
on (Dec. 9). Furthermore, Gay was
afforded the opportunity and did in
fact conduct cross-examination on
the alleged violations..
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In sum, the Board concludes that
the Judge did not abuse his discre-
tion in failing. to.L consider the late-
filed response of Gay and that even
if Gay's response should have been
considered, the ail-ureto do so was
harmless error as. Gay- was not prej -
udiced thereby.

B.

In contending that the assessed
penalties are arbitrary and capri-
cious Gay asserts that the Judge
failed to consider evidence with re-
spect to its rapid compliance follow-
ing notification of a violation, its
economic condition, the difficulty in
hiring skilled employees, and the
unavailability of certain equipment
at its, No. 5 Mine.

The Judge's through, individual
analysis of each of. the 17 alleged
violations adequately demonstrates
that, all of the relevant. evidence re-
garding the criteria of sec. 109(a)
(1) of the Act was given full and
fair consideration.

With respect to Gay's assertions
dealing; with competence; of em-
ployees and the unavailability of
equipment, the Board finds that
such contentions, being merely gen-
eral assertions without supportive
evidence or testimony, are properly
disregarded.

Regarding the alleged excessive-
ness, Gay references only one viola-
tion, 1 BCL, Mar. 24j 1975, wherein
the Judge assessed a penalty of
$500, the MESA Assessment Office
having set a penalty of $82 for this
same violation.

It is well settled that a hearing on
a petition for civil penalty assess-
ment is de novo and that pursuant to
43 CFR 4.545(c) the Judge is not
bound by the informal proposal for
assessment made by the Assessment
(ffice. see~-Black WatcA Coal, Cor-
poration, 6 IBMA 252, 1976-1977
OSHD par. 20,894 (1976) ; Boggs
Construction Company, 6 IBMA
145, 1976-1977 OSHD par. 20,724
(1976); Old Ben Coal Company, 4
IBMA 198, 222, 82 I.D. 264, 19.74-
1975 OSED par. 19,723 (1975)
Buffalo Mining Company, 2 IBMA
226, 216, 80 I.D. 630 (1973) ; Spring
Branch Coal, Company 2 IBMA
154, 158, 80 I.D. 438, 1971-1973
OSHD par. 16,240 (1973).

*The penalties assessed herein are
amply supported by the record- and,
therefore, will not be disturbed on
appeal by the Board.

The Board concludes that the
Judge gave full and fair considera-
tion to all relevant testimony and
evidence and that the findings, con-
clusions and resulting assessments
made with respect to the violations
at issue herein are supported by the
record.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43:
CFR 4.1(4)), IT IS HEREBY
ORDERED that the decision ap-
pealed from IS AFFIRMED. IT
IS FURTHER ORDERED that
Gay Coal, Inc. pay the penalties as-
sessed in the total amount of $3,500



103LONE STAR STEEL COMPANY

March 15, 1977

within 30 days from the date of this
decision.

HOWARD J. SCUEOLLFNBERG, Jr.
AdinitrativeJudge.

IlTr\ CoNcuR:

DAVID DOANE,

Chief Adrninistrative Judge.

Louis E. STRIEGEL,
Adinistrative Judge.

LONE STAR STEEL COMPANY

7 IBMA 257

Decided March 15, 1Y77

Appeal by Lone Star Steel Company
from that part of an initial decision
by Administrative Law Judge John R.
Rampton, Jr. (Docket No. DENV
75-56-P) dated July 7, 1976, assess-
ing a civil penalty of $50 for one
violation pursuant to see. 109 of the
Federal Coal Mine Health and Safety
Act of 1969.

Reversed.

1. Federal Coal Mine Health and
Safety Act of 1969: Administrative
Procedure: Appeals

In a civil penalty proceeding, where an
Administrative Law Judge applies an
amended version of a mandatory stand-
ard alleged to have been violated in lieu
of the version in effect at the time the
citation was issued, he errs, and where
he has made all of the basic findings
necessary to apply the correct version of
the pertinent mandatory standard to the
facts, the Board may so apply the correct
standard in the interests of saving time
and expense, rather than remanding. 30

U.S.C. § 819 (1970) ; 43 GFR 4.603, 4.605,
4.506(b).

2. Federal Coal Mine Health and
Safety Act of 1969: Mandatory Safety
Standards: Protective Equipment

Under 30 CGR 77.403, 36 FR 9364, May 22,
1971, an operator was obliged to provide
front-end loaders with roll protection,
conditioned, however, on there being a
necessity therefor, and when there was
only an extremely slight chance of roll
over, there was no such necessity and
accordingly no oligation to do so.

APPEARANCES: Jerry J. Fulton,
Esq., for appellant, Lone Star Steel
Company; Sam E. Taylor, Esq., for
appellee, Mining Enforcement and
Safety Administration.

OPINION BY ADMINISTRA-
TIVE JUDGE STRIEGEL

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

Factual and Procedural
Back grou'nd

The instant proceeding concerns
a sec. 104(b), 30 U.S.C. §814(b)
(1970), notice of violation, Notice
No. 2 CED, issued on Aug. 8, 1973,
to Lone Star Steel Company (Lone
Star) at its Starlight Mine in Mc-
Curtin, Oklahoma. Mr. Clyde
Davis, a duly authorized repre-
sentative of the Mining Enforce-
ment and Safety Administration
(MESA), cited a violation of 30
CFR 77.403,1 and described the vio-
lative condition thus:

I The language of 30 CFR 77.403 reads:
"Forklift trucks, front-end loaders, and bull-

dozers shall be provided with substantial can-

1031
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The front-end loader, serial No.
87A335.9, opeating in pit ntumber one Wds
not equipped with roll protection.

After compliance' with all, re-

quired procedural prerequisites a
hearing, was held,,on Feb. 24, 1976,
at Fort Smith, Arkansas. On
July 7, '1976, Administrative Law
Judge John R... Rampton, Jr.,
(Judge) issued an. initial. decision

in which he concluded, inter aliac
that a violation of 3 CFR 77.403a
occurred and assessed a civil pen-
alty of $50 tileref or.

AA Notice of Appeal from the
Judge's opinion was filed, by Loie
Star, with the Board: on July 26,
1976. -A -"Briif of Appellant" was
filed by Lone Star With the Board
on Aug. 12,1976.
- On; Aug. ,30, 1976, MESA filed
a "Motion for Additionial Time in
which to, File. Appellee's Brief."
There being no objection from Lone
Star to the motion, the motion was
granted. MESA subsequently filed
its brief on Sept. 7. 1976.

Contentions: of 'the Parties

Lone Star contends a more strin-
gent standard than was in existence
at the time of the alleged violation
was- considered by the Judge. and
furtliermore, had the Judge applied
the correct standard, i.e., the stand-
ard which was in existence at the
time of the alleged violation to the
evidence adduced at the hearing, he
would have concluded there was, in
fact, no violation.,

opies 'and: roll protection' when necessary 'to
protect the operator' The regulation first
appeared at 36 FE 9364; May 22, 1971. 

While MESA conceded the Judge
erroneously applied-'a standa-dnon-
existent at the time of the violation-
to the evidence, it argues the Judge
would lia.ve-reaheod the' same con-
elusion had he used the proper
standard. MESA therefore argues
the Judge committed harmless er-
ror.

Issue' Presented on Appeal

Whether the evidence of record is
sufficient to establish that MESA
proved a violation of the regulation
cited in the"' see. 104(b) Notie of
Violation, No. 2 CED, Aug. 8, 1973..

Discussion

The Board, on more than one cc-
asioil,-.has previously held that. a

Misstatement by an Administrative
Laiw Judge which is deemed tobe
harmless error is not sufficient to
disturb the findings of the Adminis-

trative Law Judge.2

There.is, however,the strong im-
plication in those cases that if the
evidence of record, upon correction
of the error, would not siipport the
Judge's' c6Aclulsioh, justice would
refiuire& firt.hr scrutiny.

[1] The standard which: Lone
$taF is alleged. to have violated is.
30 CFR 77.403 which reads as fol-
lows:

Forklift trucks, front-and loaders, and
bulldozers, shall be provided with sub-
stantial anopies and roll protection
when necessary to protect the operator.

,2 Zeigzer Coal.Company, 3 IBMA 78, 51 I.D.
173, 1973-1974 OSHD par. 17,615 (1974);
Peggs Run OCai Comipany, 3 IBMA 404, 1
ID. 669, 1974-1975 OSHD par. 19,065:(1974).



'105.: APPEAL 9F EKLUITNA, Q1:NC. 

March 15, 1977

The standard which the Judge
used in his decision is an amended
version of the same regulation. The
amendment first appeared in the
F1ederal Register on June 28, 1974,

Sat 39 FR 24007 (more than 10
months after the issuance of the No-
tice of Violation in question). The
>corresponding pertinent portion of
the amended egulati6ns is 30 CFR

:77.403 (a) which reads as follows:

AIl rubler-tired or crawler-mounted
self-propelled scrapers, front-end loaders,

-dozers, graders, loaders and tractors, with
or without attaceimnts, that are used. in
surface eoal mines .or the surface Work
areas of underground coal mines shall
be provided with rollover protection
structures * * .

The obvious difference is that
while the regulation Lone Star is ac-
cused of having violated is condi-

qtional, i.e., "* * * (rollover protec-
tion) shall be provided * * when
necessary to protect the operator,"
the aimended regulation is uncondi-

.tional, i.e., "All * * * 'front-end
loaders * ,* *:shall be- provided

rwith- rollover protective struc-
tures * ' i . '

[2] In the Judge's summation of
the relevant evidence in the record
he concluded that the subject piece
of equipment was being operated ini
an area "* ' 80 fee wide. witha

'3%.' grade"; 'that this piece of
,equipinent ' would never

leave the pit except whep the .ex-
cavation on the.pit was completed
and a drag. line brought up behind
it to .start, another pit" and that
"* **the- ch-ances of a- roll-over

were extremely slight." 3 It is obvi-
-ous, therefore, that canopies and roll
protection were not necessary in this
circumstance to protect the opera-
tor, and we so find.

The Board is of the opinion-that
in light of the Judge's findings of
-fact, set' e~ut abo~ve, there was no vio-
lation of 30 CFR, 77.403 as that reg-
-ulation existed when, the subject no-
tice was issued.

ORDER-

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
.FR 4.1(4)),. IT IS. HEREBY.
ORDERED that the Judge's deci-
sion and order with respect to No-
tice of Violation, No. 2'CED, Aug.
'8,1973, IS REVERSED, the assess-
ment of penalty SET ASIDE, and
said Notice IS VACATED..

X '-; ELbOUIS E.- STRIEGEL

l; Adninisirative Judge.

WE CONCUR:

DAVID DOANE,

,Chief A ministrative Judge.

HoWARD J. SCHELLENBERG, Jr,
Administrative Judge..

APPEAL OF EKLUTNA, INC.

1:AlNCAB 305'-

Decided March15, 1977

Appeal from the. Decision of the
Alaska. State Office, Bureau of. Land
Management, in reserving easements

- Page 5 of the Judge's decision.

105]
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in Patent #50-74-0164, dated
June 10, 1974, and Interim Convey-
ance 4002, dated June 13, 1974, and
issued pursuant to the Alaska Native
Claims Settlement Act, 43 U.S.C.
§§1601-1624 (Supp. IV, 1974), as
amended, 9 Stat. 1145 (1976).

Decision determining jurisdiction
and Ordering further response.

1. Alaska Native Claims Settlement
Act: Conveyances: Generally-
Alaska Native Claims Settlement Act:
Easements: Review

For the purpose of. determining whether
or not the Secretary of the Interior re-
tains jurisdiction to review easement
interests reserved to the Federal govern-
ment, interim conveyance and patent,
pursuant to 43 OFE 2650.0-5(h) and (i),
are documents of equal significance in
the granting of title under the Alaska
Native Claims Settlement Act, 43 U.S.C.
§ 16011624 (9upp. IV, 1974), as
amended, 59 Stat. 11450 (1976).

2. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Jurisdiction-Alaska
Native Claims Settlement Act: Con-
veyances: Generally

When an interim conveyance and/or
patent has been issued pursuant to the
Alaska Native Claims Settlement Act, the
Secretary of the Interior and this Board
lose all authority and jurisdiction over
those interests in land which have been
conveyed.

3. Alaska Native Claims Settlement
Act: Conveyances: Generally-
Alaska Native Claims Settlement Act:
Easements: Review
Pursuant to 43 CFR 2650.4-7(c) (1) and
Secretarial Order No. 2982, the Secretary
of the Interior does have jurisdiction to
review those easement interests reserved

to the Federal government in an interim
conveyance or patent issued under the
Alaska Native Claims Settlement Act.

4. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Jurisdiction-Alaska
Native Claims Settlement Act: Ease-
ments: Review

Under 43 CR Part 4, Subpart J, and
43 CR 2650 appeals to. the Secretary
under ANSCA relating to land selection
are to the Alaska Native Claims Appeal
Board. In the absence of regulations es-
tablishing a procedure by which the See-
retary will review easements reserved in
conveyances as contemplated by 43 CFR
2650.4-7(c) (1) and Secretarial Order
No. 2982, the Board is not precluded from
exercising the Secretary's authority to
review easement reservations when such
review is requested through an appeal to
the Board.

5. Alaska Native Claims Settlement
Act: Conveyances: Generally-
Alaska Native Claims Settlement Act:
Easements: Review

When an interim conveyance or patent
has issued, the Secretary of the Interior
is without jurisdiction to reserve any
easements not originally contained in
the conveyance or to deprive the grantee
of the interim conveyance or patent of
any interest conveyed therein.

APPEARANCES: John W. Burke,
Esq., Office of the Regional Solicitor,
on behalf of the State Director, Bureau
of Land Management; Saul R. Fried-
man, Esq., firm of Rice, oppner,
Blair & edland, and Edward G.
Burton, Esq., firm of Burr, Pease and
Kurtz, Inc., on behalf of Eklutna,
Inc.; James Vollintine, Esq., John R.
Snodgrass, Esq., and James D. Linx-
wiler, Esq., on behalf of Cook Inlet
Region, Inc.; James N. Reeves, Esq.,
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Assistant Attorney General, on behalf Secretarial Order No. 2987, dated
of the State of Alaska.

OPINION BY ALASKA ATA-
TIVEF CLAIMS APPEAL
BOARD

In this, case, Eklutna, Inc., and
Cook Inlet Region, Inc., have ap-
pealed the reservation of easements
in a patent dated June 10, 174, and
an interim conveyance dated June
13, 1974, issued to Eklunta, Inc., by
the Bureau of Land Management.
Eklunta alleges that these ireserva-
tions are in violation of the Alaska
Native Claims Settlement Act, 43
U.S.C. § 1601-1624 (Supp. IV,
1974), as aended, 89 Stat. 1145
(1976), and affect their selection
rights in that these reservations
c-lud the title of klunta's selec-
tion. The Bureau of Land Manage-
ment, through the Office of the So-
licitor, argues that after patent and
interim conveyance were issued, the
Depattnent of the kterior and this
Board have no jurisdiction to ad-
judicate the terms or conditions of
such conveyances.

This case was filed over two years
ago -by Eklunta, Inc. Adecision was
held in abeyance by this Board
pending issuance of regulations by
the Department of the Interior gov-
erning the reservation -of easements.
The Secretary of the Interior on
Feb. 12, 1976, published in the Fed-
eral Register, Screta.rial Order No.
2982, dated Feb. 5, 1976, which set
forth guidelines for the reservation
of easements, and published in the
Federal Register on Mar. 18, 1976,

Mar. 3, 1976, which reserved ease-
ments for the transportation of en-
ergy, fuel, and natural resources.
These Secretarial Orders were con-
tested by several Alaska Native Re-
gional Corporations in a lawsuit
which has been referred to as Cal-
ista Corporation, et al. v. Kieppe,
and which was filed on May 5, 1976,
in the United States District Court,
District of Columbia. The Board is
-also aware that several regional
corporations, inuelding Cook Inlet
Region., Inc., recently signed proce-
d-ural :agreemnts wi the Secre-
tary of the Interior. However, since
this agreement is not part of the

. record on this apeal, the Board
flakes no findingon its affect on the
disposition of this lase.

It appears that additional time
may lapse before the resolution of
the above-mentioned lawsuit.
Therefore, the Board will now rule
on those questions of law-which will
allow the parties to proceed to -a
conclusion of this appeal.

The threshold issue to be resolved
is whether the Secretary of the In-
terior and this Board have jurisdic-
tion over those easement interests
reserved to the Federalgovernment
in an interim conveyanoe and/or
patent issued parsuant to the Alas-
ka NativeiC 1ains Settlement Act

Appellant Eklutna asserts, witir-
out contradiction from the record,
that: :

* *, ,* i* *.

At least in some instances, the only no-
tice Ekliutna has received respecting Athe
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determination to reserve easements has
been the reservation itself in the convey-
ance document.

(Appellant's Brief o Jurisdiction, p. 2.)

* * ' * - * * *

Further, the patent and interim
conveyance subject to this appeal
were conveyed priorto the issuance
of regulation 43 CFR 2650.7 (41 FR
14737, Apr. 7, 1976), requiring pub-
lication of the-Bureau of Land Man-
.agement's proposed decisions to
,convey land under, ANCSA and al-
lowing a30 day appeal period..

- -There being no. indication in the
record -that appellant. Eklutna was
given opportunity to appeal ease-
rnent- reseryations' prior to the issu-
ance of interim conveyance and pat-
ent, the questohn of under what cir-
cumstances 'easemienmts reserved in
conveyances issued' subsequent to
publication" may be appealed, does
not arise in-this case.'

All parties agree' that for pur-
poses of determining ownership of
land. conveyed under ANCSA, in-
terim conveyance, by regulation,
confers the same legal status as
patent.

"Interim. conveyance" as used in these
regulations means the conveyance grant-
iLg to the recipient legal title to unsur-
veyed lands, and containing ail the res-
ervations for easements, rights-of-way, or
other interests in land, provided by the
act or imposed on the, land by applicable
law, subject only to confirmation of the
boundary descriptions after approval of
the survey of the conveyed land.

43 CFR 2650.0-5:(h).
"Patent" as. used in. these regulations

means the. original, conveyance granting

legal title to the recipient to surveyed
lands, and containing all the, reservations
for easements, rights-of-way, or other in-
terests in land, provided by the act or
imposed on the land by. applicable law;
or the document issued after approval of
the survey by the Bureau of Land Man-
agement, to confirm the boundary de-
scription of the unsurveyed land.

43 CFiR 2650.0-5 (i).
"Conveyance" as used in these. regula-

tions means the transfer of title pursuant
to the provisions of the act whether by
interim conveyance or patent, whichever
occurs first.

43 CFR 2650.0-5(j).
' [1] The Board finds for purposes

of- determining whether or not the
:Secrtary 'of the Interior retains
jurisdiction to review easement in-
terests' reserved to the Federal gov-
ernmenit, that interim conveyance
and patent are docunents of equal
significance in the granting of title
under the Alaska Native Claims
Settlement-Act, pursuant to 43 CFR
2650. .

In this appeal, the Department
of the Interior issued an interim
conveyance and a patent which con-
tained reservations that the ap-

-pellant claims are erroneous. There
is no indication that the appellant
Eklutlna, Inc., ref used to accept the
patent and interim conveyance as
issued. Tey did, however, file an
appeal with this Board within two
months of the issuance of the patent
and interim conveyance concerning
reservation of easements.

The Bureau of Land Manage-
ment, through the Office of the
Regional Solicitor, argues that ap-
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pellant's appeal must be dismissed
because:

* * * * * a> 

Irregardless of the merits of the in-
clusion of the disputed reservations, the
specific issue before the Board concerns
the authority of the Secretary of the In-
terior to adjudicate the terms or condi-
tfons of an issued patent or interim con-
veyance. * * *

*(Answer to Appellant's Brief on
Jurisdiction, p. 1.)

* * * .* .

Citing Moore v. Robbins, 96 U.S.
b30, 533 (1877), BLMI argues that:

.With the title passes away all
authority or control of the Executive De-
partment over the land, and over the title
which it has conveyed. * * * If fraud,
-mistake, error, or wrong has been done,
the courts of justice present the only
remedy. * * :

Asselting that the Department
has consistently upheld the finality
of a patent in .its own decisions
(Everett Elvin Tibbets, 61 I.D. 397,
399 (1954); Clarence March, 3
IBLA 262 (1971); Lewis v. Super-
intedlent of the Eastern Navajo
Agency, 4 IBIA 147, 150, 82 J.D.
521 (1975)), the BM concludes
that:

.; * * * * *

* e the distinction which Eklutna at-
tempts to make in its brief that this
proceeding is different from those from
which the general rule was formulated
since "here the patentee seeks review and
necessarily acknowledges the jurisdiction
of the Secretary" is without merit since
a review of the idiscretion of the Sec-
retary in this instance would necessarily
be a review of "errors of law" and could
only be adjudicated in a judicial proceed-

ing:- (Answer to Appellant's-Brief on Ju-
risdiction, p. 3.)

* * * * * -X

In Moore v. Robbins, supra, it was
held that once a patent for publie
land has been issued, recorded and
accepted, all authority or control
over the land or title to the land
passes away from the land depart-
ment. This case involved the ques-
tion of contested rights between pri-
vate parties to a certail parcel-of
land.

In the case of United States v.
Schurz, 102 U.S. 378 (1880), it was
held that once a patent was signed,
sealed, countersigned and recorded
in the proper recording office, the
power of the government officials to
deal with a patent ceased. The court
ruled that a patentee could compel
the government to deliver the pat-
ent since the patentee's rights in the
land had vested.

[23 The Board, therefore, con-
curs in part with the BLM's posi-
tion, and finds that when an interim
conveyance and/or patent has been
issued, the Secretary of the InterIor
and, this Board, lose all authority
and jurisdiction over those interests
in lands which have been conveyed
Moore v. Robbins, supra:. Unted
States v. Schurz, supra.

However, in this appeal, appel-
lant is not questioning the title to
land conveyed and is not asking the
Secretary to cancel or annul a pat-
ent from the government to a third
party. Eklutna, Inc., and Cook In-
let Region, Inc, merely contend that
the reservation to the governent

105 -
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of certain interests in their patent government in an interim convey-
were improperly made and seek to ane6 and/or patent issued pursuant
have such interests conveyed to to the Alaska Native Claims Settle-
them. ment Act.

The issue remains then, as to [4] It is anticipated that the Sec-
whether the Secretary of the Inte- retary of the Interior will, at some

ior. maintains jurisdiction over future date, publish regulations es-

easements reserved in an interim tablishing review procedures for

conveyance and/or patent, and if so, those easement interests reserved to

whether the terms of such ease- the Federal government in an in-

inents may be adjudicated by the terim conveyance or patent issued

Secretary and this Board. under ANCSA. However, under

The Department of the Interior current regulations, 43 CFR Part 4,
Subpart J and 43. CFR 2650 ap-

has recognized its jurisdiction to re- p o
t ~~~~~~~~peals to the Secretary. under

view, both by regulation and Secre- A r t l scto
tarial Order. 43 CFR 265.47(c) ANCSA relatkg to land selection

(1) states: . ~~are to the Alaska Native (Claims Ap-
(1) states,: peal Board. In the absence of regu-
The Secretary shall terminate a public lations establishing a procedure by

easement if it is not used for its. pur- which the Secretary will review
pose by the date specified in the convey-ances
ance, but in any event not later than Dec.
18, 2001, or if he finds that conditions are as contemplated by 43 CFR 2650.4
such that its retention is no longer 7(c) (1) and Secretarial Order No.
needed for public use or governmental 2982, the Board is not precluded
function. 4 e from exercising the Secretary's an-

Secretarial Order No. 2982, pub- thority to review basement reserva-
'ished itions when such review is requested

lished in the Federal Reo-ister
Feb. 12, 1976, sec. 4, Policy states: tbrough anappealtotheBoard.

The Board has determined the
* * * e * 0 above-made findings that the Secre-

* * * All public easements will be pe- tary of the Interior, and this Board,
riodically reviewed to determine if they have jurisdiction over easement in-
continue to be required or if they should terests reserved to the Federal gov-
be vacated.

:evacate d. ernmeit in conveyances under

* *> . wig ANOSA, do not conflict with prin-

[3] The Board finds that pursu- ciples of 7Moore v. Rob bin, 8uprca, or
ant to 43.CFR 2650.4-7(c) (1) and with other similar cases cited by

Secretarial Order No. 2982, the Sec- parties to this appeal, as none of

retary of the Interior does have ju- those cases hold that the power to
risdiction to review those easement exercise jurisdiction over interests

interests .reserved to the Federal retained by the government in pat-
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ented land ceases to exist with the
issuance of patent.

However, the principle estab-
lished in Moore, spra, that, "with
title passes away all authority or
control of the Executive Depart-
ment over the land, and over the title
which it has conveyed," does act to
limit the jurisdiction of the Secre-
tary and this Board over review of
interests reserved in conveyances is-
sued under ANCSA. Because in-
terim conveyance and/or patent, re-
moves the land interests conveyed
from jurisdiction of the Secretary,
subsequent review of interests re-
served to the Federal government is
necessarily confined to only those re-
served interests identified in the con-
veyance document.

[5] The Board therefore finds
that once an interim conveyance or
patent issues, the Secretary of the
Interior is without jurisdiction to
reserve any easements not originally
contained in the conveyance, or to
deprive the grantee of the interim
conveyance or patent of any inter-
est conveyed therein.

In view of the length of time
whlih has elapsed since the original
pleadings were filed in this case, the
Board requests that Eklutna, Inc.,
review its pleadings in light of Sec-
retarial Order No. 2982, Secretarial
Order No. 2987, and the C.alista, et al
v. Kieppe lawsuit. This Board Or-
ders that the parties to this appeal
who wish to file supplemental brief-
ing, documentation, or request a con-
ference with this Board, do so
within 30 days from the date of this
Order.

This represents a unanimous de-
cision of the Board.

JUDITH AL BRADy,
Chairan.

ABIGAIL F. DUNNING,

Board Member.

LAWRENCE. MATSON,

Board Member.

WEBSTER COUNTY COAL
CORPORATION

7 IBMA 264

Decided March 16, 1977

Appeal by the ining Enforcement
and Safety Administration from a de-
cision by Administrative Law Judge
Cook in Docket No. BARB 76-78-P
dismissing a petition for the assess-
ment of a civil penalty.

Reversed.

Federal Coal Mine Health and Safety
Act of 1969: Penalties: Negligence

An operator can be liable for a civil pen-
alty under sec. 109 of the Act even
though there is no showing of negligence
on his part. Negligence 'is considered
solely in determining the amount of the
penalty.

APPEARANCES: Robert J. Phares,
Esq., Acting Assistant Solicitor,
Stephen Kramer, Esq., Trial Attorney,
for appellant, Mining Enforcement
and Safety Administration.

111ill]
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OPINION BY ADIVIINISTRA-
TIVE. JUDGE SCHELLEN-
BERG

INTERIOR- BO ARD OF M1INE
OPERATIONS APPEALS

Factual and Procedural
, Background

On Nov. 30, 1973, Order of With-
drawal No. 1 LEB was issued pur-
suant to sec. 104(a) of the Fed-
eral Coal Mine Health and Safety
Act (Act) at the Dotiki Mine of
Webster' County Coal Corporation
(Webster Co.'). This order was
issued following a fatality arising
out of a violation of 30 CFR
75.17260(b) in that work was being
performed on a loading machine
without the-head blocked in a raised
position.'. A petition for the assess-
ment of a civil penalty based on this
violation was filed against Webster
Co. on Oct. 7, 1975, by the Mining
Enforcement and Safety Adminis-
tration (MESA).

An evidentiary hearing was
waived below and the parties re-
quested that the Judge decide the
matter at issue on the pleadings and
written record, including stipula-
tions and proposed findings to be
submitted by the parties. On
Apr. 12, 1976, MESA filed a rec-
ommended penalty and a reply
thereto was filed by Webster Co. on
Apr. 26, 1976.

In a decision issued Oct. 15, 1976,

'0 CrFR 75.1726(b)
"(b) No work shall be performed under

machinery or equipment that has been raised
until such machinery or equipment has been
securely blocked in position."

the Judge dismissed the petition for
assessment of penalty, concluding
that Webster Co. could not be
charged'with a violation of 30 CF1I
75.1726 (b) in the absence of negli-
gee.
'MElSA filed an appeal with the

Board on Oct. 29, 1976, contending
that an operator can be charged, in
a ptition for assessment of a civil
Penalty, even though there is no
negligence on- its part. MESA re-
quests that the Board impose a pen-
alty-of $3,750 pursuant to its de
novo review power. Webster Co. did
not file any reply' brief nor other-
wise participate in this appeal.

Issue on Appeal

Whether the Judge erred in con-
sidering the issue of operator negli-
gence in determining whether the
operator could be charged with a
violation.

In support of his conclusion that
the operator could not be charged
because it was not negligent in caus-
ing this violation, the Judge relied
on a footnote to the Board's opinion
in North American Coal Corpora-
tion, 3 IBMA 93, 81 I.D. 204, 1973-
1974 OSIHD par. 17,658 (1974), as
a rule of law.

The rule applicable in this case,
however, was first enunciated by the
Board in Valley Camp Coal Com-
pany, 1 IBMA 196, 79 I.D. 625,
1971-1973 OSHD par. 15,385
(1972), and reaffirmed in Valley
Camp Coal Company, 1 IBMA 243,
79 I.D. 730, 1971-1973 OSHD par.
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15,390 (1972), and has consistently
been adhered to since that time. The
question of whether an operator can
be liable for civil penalties even
though there is no showing of. negli-
gence on his part, was never dis-
cussed in North American, &upra,
nor raised or argued' by the parties.

The operator's contention in
North American was that he had
fully complied with the cited regu-
lation and therefore was not in
violation of 30 CFR 75.1720. The
regulation directed the operator to
require a miner to wear goggles. On
the facts of that case the Board
found that the operator had com-
plied with the standard by provid-
ing glasses and replacements, by
having a system designed to assure
the wearing of glasses, and by en-
forcing his requirement with due
diligence. Based on the express pro-
vision of this regulation, the Board
found 'that the operator was in
compliance.

The footnote to North American,
relied upon by the Judge, was not
intended to, nor did it in fact, set
out any rule of law contrary to the
holding in the case. The footnote
stated:

[10] Where a miner intentionally,
knowingly, recklessly, or negligently fails
to comply with a requirement designed
solely for his own protection, and where

such failure does not endanger or create
a hazard to anyone but himself,' and
where the operator has not condoned such
conduct, we do not believe a violation
may properly be charged to the operator.
Cf. Cam Industries, Inc., CB Employ-
ment Safety and Health Guide par.
15,113 (1972).

232-400-77 8

North Anerican, .supra at 108-109,
81 I.D. at 211, 1973-1974 OSHD at
22,062, n. 10.

Rather than setting out a rule of
law, its intent was merely to reflect
that a similar result was reached by
OSHRC and to suggest that the
result may be different where any
operator condones the intentional,
or negligent non-use of safety
glasses by a miner. In such event he
may be held to be in violation of not
fulfilling his obligations under the
standard.

The Board concludes that the
Judge erroneously considered
whether the operator was negligent
in causing a violation in determin-
ing whether it could be charged
with such violation.

Based upon the stipulation of the
parties as to the underlying facts,
the Board finds a violation of 30
'CFR 75.1726(b). Having found a
violation to have existed, the Board
has decided to exercise its de novo
review power in imposing a civil
penalty. The absence of negligence
by W"ebster Co. and its subsequent
good faith compliance were also
stipulated by the parties and are
considered in mitigation of an
'otherwise. higher penalty. The
Judge made findings with respect to
the operator's history of previous
violations, the appropriateness of
the penalty in relation to the size of
the 'operator's business, and the
effect of a penalty on its ability to
continue in business which we here-
by adopt. The record is therefore

111]' -01
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complete pursuant to the mandate
of sec. 109 (a) (1).

Owing to the serious nature of the
violation, which resulted in a fatal-
ity, MESA recommended a penalty
of $3,750. In its response thereto
before the trial judge Webster Co.
merely asserted that such an amount
"ccould negatively affect future
safety efforts." No further conten-
tions or arguments were offered by
Webster nor was evidence offered in
support of the above assertion. On
appeal MESA urges the Board to
impose a penalty in this amount and
Webster Co. has filed no reply
thereto. In light of the foregoing,
the Board has analyzed the penalty
sought, mindful of the statutory
criteria, and has concluded that this
amount is fair and reasonable. The
Board, therefore, adopts MESA's
recommendation and imposes a
penalty of $3,750.

ORDER
WHEREFORE, pursuant to the

authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that the decision of the
Judge in the above-captioned case
IS REVERSED, and that a pen-
alty of $3,750 is HEREBY AS-
SESSED for the violation de-
scribed in Order of Withdrawal No.
1 LEB, Nov. 30,1973, and that Web-
ster County Coal Corporation IS
HEREBY ORDERED to pay this
penalty assessment on or before 30
days from the date of this decision.

HOWARD J. SCHELLENBERG, Jr.,

Administrative Judge.

WE CONCU:

DAvm DOANE,

Chief Administrative Judge.

Louis E. STEGEL,
Adminietrative Judge.

ALASKA OIL AND. MINERALS
CORPORATION

29 IBLA 224

Decided March 23, 1977

Appeal from decision of the Manager,
Alaska Outer Continental Shelf Office,
Bureau of Land Management, denying
request for reconsideration of a bid
submitted in Outer Continental Shelf
Oil and Gas Lease Sale No, 39.

Set aside and remanded..

1. Oil and Gas Leases: Competitive
Leases-Outer Continental Shelf Lands
Act: Generally

In order to constitute a clear and definite
offer, a bid for an outer continental shelf
oil and gas lease must adequately iden-
tify the tract which is the subject of the
bid.

2. Federal Employees and Officers:
Generally-Oil and Gas eases: Com-
petitive Leases-Outer Continental
Shelf Lands Act: Generally

It is not the responsibility of Bureau of
Land Management employees to decipher
ambiguous bids for outer continental
shelf oil and gas leases in order to save
the bidder from the consequences of his
own negligence. A bid which was appar-
ently intended for one tract and contains
data appropriate for that tract, but iden-
tifies a different tract as the subject of
the bid, is properly considered, and re-
Jected as too low, for the identified tract.
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3. Contracts: Formation and Validity:
Bid Award-Oil and Gas Leases: Com-
petitive Leases-Outer Continental
Shelf Lands Act: Generally

A rejected bid in an outer continental
shelf oil and gas lease sale may be recon-
sidered and accepted when it is in the
public interest to do so. The essential
elements in allowing such a reconsidera-
tion are the fairness and impartiality of
the sale toward all bidders. In a situation
where a bid was initially rejected as too
low for the tract identified in the bid and
the. bidder immediately requests recon-
sideration because he intended to bid for
a different tract, where the tract number
stated in the bid corresponds to the block
number. of the intended tract, where all
other relevant data in the bid corre-
sponds to the intended tract and only to
the intended tract, and where no other
person submitted a bid for the intended
tract, it is proper to reconsider the bid
to determine if it is in the public interest
to accept the bid for the intended tract.

APPEARANCES: 3. G. Cassity, Presi-
dent, Alaska Oil and Minerals Cor-
poration, for appellant.

OPINION BY ADMINISTRA-
TIVE JUDGE THOMPSON

INTERIOR BOARD OF LAND
APPEALS

Alaska Oil: and Minerals Corpo-
ration appeals from the June 2, 1976,
decision of the Manager, Alaska
Outer Cdntinental Shelf Office, Bu-
reau of Land Management (BLM),
denying its request for, reconsidera-
tion of a bid it submitted in Outer
XContinental Shelf (OCS) Oil and
Gas Lease Sale No. 39. Appellant
alleges that it intended the bid to
be: considered, for Tract No. 39-6,

and it requested the reconsideration
because BLM considered, and re-
jected, the bid as applicable to
Tract No. 39-9. The 09S Manager
denied the request for reconsidera-
tion because 43 CFR 3302.4(a) re-
quires that a separate bid must be
submitted for each lease unit de-
scribed in the notice of sale.

OCS Lease Sale No. 39 involved
205 tracts, numbered, 39-l to. 39-
205, for which sealed bids could be
submitted. The OCS Official Pro-
traction Diagram, NO 7-1, Icy Bay,
published at 41 FR 10797, describes
the twQ tracts involved here as fol-
lows:

Tract Block Descrip- ilec- Acre-
No. tion tares, age

* * * *,!. *
39-6 9 (1) 101. 17 .250. 00

* * * * *

39-9 25 All 2304.:00 5693. 18
* * * * *

'That portion seaward of the three
geographical mile line.

. The bid submitted by appellant
stated the following:

The following bid is submitted for an
oil and gas lease on the tract of. the Outer
Continental Shelf specific [sic] below:
Tract No. 9 Total Amount Bid:

$6,290.01 -;

Amount per 'Heetare: $62.17
Amount of Cash Bonus Submitted with
* bid: $1,258.02

All the bids on OCS Lease Sale No.
39 were opened on Apr. 13, 1976.
Since appellant's bid indicates
"Tract No. 9," BLM considered it
with the bids for Tract No. .39-9.

114]
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Appellant's bid was not the high bid
for this tract and was therefore re-
jected.

On Apr. 14, 1976, appellant re-
quested that its bid be reconsidered
for Tract No. 39-6. At that time,
and now on. appeal, it argues that
the digit "9" in the bid refers to
block 9, not Tract No. 39-9, that dol-
lar amounts in the bid do not fit the
acreage of any tract but No. 39-6,
and that no other bids were submit-
ted on Tract No. 39-6. On appeal,
appellant further argues that the
Notice for OCS Lease Sale No. 39
did not require the bids to include
any specific part of the descriptions
of the tracts.

[1, 2] The rules and procedures
for bidding on OCS leases are set
out at 43 O CFR Subpart 3302 and in
the notice of this particular sale
published in the Federal Register
at 41 FIR 10792. There is no express
regulatory requirement concerning
the description to be furnished for
the tract sought. However, it is
fundamental under basic contract
principles that the bid must ade-
quately identify the tract to. consti-
tute a definite and clear offer. See,
e.g., 17 Am. Jur. 2d Contrats §§ 31,
75 (1964); 17 C.J.S. Contracts § 36
(2) (1963); 1 WILLISTON ON
CONTRACTS §§ 37, 42 (1957).
There is certainly no difficulty in
ascertaining how the parcel sought
could be identified. Regulation 43
CFR 3302.1 refers to tracts to be
offered for lease by competitive
sealed bidding. The notice in-
vited sealed bids for "tracts de-
scribed in paragraph 12 herein." 41

FR 10792. That paragraph, as the.
quoted listing above shows, refers
to the "Tract No.;" which is a se--
quential number devised for Salen
No. 39, to-a "Block" number refer--
ring to the tract's location off then
coast of Alaska, and then to other
figures indicating how much of the
"Block" is in the tract and the area.
of the tract in hectares and in acres.
Furthermore, the notice of sale con-
tained a suggested bid form which,
appellant followed. 41 FR at 10813..
The first item in the suggested form,.
and the first item in appellant's bid,.
is headed "Tract No."; the other
items relate to the amount of the-
bid.

The references to the "tract" in±
the notice and regulations obviously-
refer to the tract as it is listed under
its tract number. Use of the tract
number is the clearest means of:
identifying the parcels listed for
competitive bidding. While it is
true that the dollar amounts in ap-
pellant's bid are only compatible
with the hectares in Tract No. 39-6y
the bid identifies the tract as "Tract
No. 9." In arguing that the single
digit "9" coincides with the block
number in Tract No. 39-6, appellant.
ignores the fact that in the bid, the
number is clearly labeled "Tract,
No."

It is not the responsibility of
BLM employees to decipher ambig-
uous bids in order to save the bid-
der from the consequences of his
own negilgence. See Stanley J.
Pirt7e, 26 IBLA 348 (1976); Rich
ard V. Bowman, 19 IBLA 261
(1975). To require BLM to inter-
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pret a bid. in order to. determine
what tract is applied for, other than
by the tract number listed in the
bid, would open a Pandora's box of
complications disruptive of an
orderly bidding process. Therefore,
the, Alaska OCS office could not
originally have considered the bid
for any parcel other than Tract No.
39-9, the tract identified in the bid.
Since the bid was not the high bid
for Tract No. 39-9, it was properly
rejected for that tract. Appellant's
concern, however, is with Tract No.
39-6 and .whether. its subsequent
clarification of the correct identi-
fication of the tract sought may now
be considered.

[311 Although~l the. CS' leasing
regulations do Pilot duthorize recon-
sidterationz of .iej ctedbids, nieithr
do' they prohibit it. See 43 CFR
Part 3300. itcegarding' rieconsidera-
tion of a rejected bid for an upland
competitive oil and gas lease, this

Board found that .BLM does have
the authority to.reconsider,.and ac-
cept, aejected bid. Phillips Petro-
leatn Co., 28 IB'LA.175 (1976).. 'The

,Board, at 177 of the P4illips deci-
sion, relied on the* followings prin-
ciple as the basis of its holding:

The Comptroller General 'has held re-
peatedly that the -public interest in pro-
tecting the integrity Of the corupetitive
bidding system is so great that the United
States may accept a once-rejected bid
when it is in the public interest to do so.
53 Comp. Gen. 775 (1974) ;'48 Comp. Gen.

-19 (1968) ; 46 Comp. Gen. 371 (1966) .;42
Comp. Gen. 604 (1963).:

-We believe the saie principle is
applicable to OCS oil and gas lease

sales. The OCS Manager may recon-
sider and accept rejected bids if it is
in the public interest to. do so. This
requires a two-step process: first,
does the situation warrant reconsid-
eration; and second, if reconsidered,
is. it in. the public interest to accept
*thebid.- X

Unlike the situation in PhUlips
Petroleum Co., supra, appellant is
requesting reconsiderationi'of a bid
that requires clarification. In the
area: of- competitive bidding for
mineral leases, the Department of
the Interior hiit'referred to deci-
Siions of the Comptroller General
for general guidance in the process-
ing of requested bid modifications
and. reconsiderations For' example,
in Mkacolm N. Mc innon, A-29979
(June12, 196), the sole bidder for
a competitive coal lease requested
modification' of his accepted bid in
the form of a reduction in the re-
quired minimum bonus payment. In

denying the..request; the Assistant
Solicitor quoted decisions .of the
Comptroller. General,. particularly
31 Comp. Gen. 660, 661 (1952):

With respect to the matter of whether
a bidder may be permitted.to change a
provision in its bid subsequent to the
opening of the bid, it has been held that
if the provision be material- and in any
way affects- the price, quality, -quantity,
limits the bidder's liability for delays or
for failure to perform, -or the like, a
change may not be peimitted. See 17
Comp.. Gen. 554; 20 id.,4; 30 ia. 179. * * *

In. North Amnric~n Co. Corp.,
74 I.D. 209 (1967), the high bid for
-a competitive coal lease was rejected
because.he bidder failed to include

114]
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statements of citizenship and coal
lease interests with his bid. The De-
partment allowed a late filing of the
required statements under Depart-
mental regulations and, relying on
decisions of the: Comptroller Gen-
eral, accepted the high bid.' The
Solicitor reasoned, as summarized
by this Board in Phillips Pet roleuni
Co., supra at 177, that

* *,* the essential elements in competi-
tive sales are fairness and impartiality to
all bidders and not an undeviating com-
pliance with the regulations. * *

As shown by the above decisions,
the question of reconsideration
and/or clarification requires an ex-
amination of the reason the bid was
rejected and the effect the requested
action will have on the bidding
process. Appellant's bid was orig-
inally rejected on Tract No. 39-9
because it was too low. The case file
indicates that appellant's bid was
considerably lower than the success-
ful high bid on that tract. Appel-
lant is not attempting to change any
part of its bid. Since there were no
other bids submitted for Tract No.
39-6, no other bidders are unfairly
prejudiced by reconsideration of ap-
pellant's bid for that tract. Except
for the confusion over the proper

:'A key distinction was made in this
decision between bids on competitive mineral
leases and offers on noncompetitive mineral
leases. For noncompetitive mineral lease of-
fers, strict compliance with regulations is re-
quired because the essential element is deter-
mining the first qualified offeror. For competi-
tive lease offers, however, the amount of the
bid replaces priority of filing as the deter-
mining factor. Id. at 211; Ballard W. Spencer
Trust, Inc., 18 IBLA 25, 28 (1974), aifd,
Ballard B. Spencer Trust, Inc. v. Morton, 544
F.2d 1067 (10th ir. 1976) ; Silver Monument
Minerals, Inc., 14 IBLA 137, 139 (1974).

tract number, appellant's bid com-
plies in all respects with the de-
scription of Tract No. 39-6. More-
over, Tract No. 39-6 has a total area
(101.17 hectares or 250 acres) which
is different than the total area in
any of the other 204 tracts listed in
OCS Lease Sale. No. 39. The dif-
ferences between Tract No. 39-6 and
Tract No. 39-9 are sufficient to re-
move any question that appellant's
timely request for reconsideration
was not an attempt to have one bid
considered for two tracts in viola-
tion of 43 CFR 3302.4(a).

We note that regulation 43 CFR
3302.5 provides, inter alia, that if
the authorized officer fails to accept
the highest bid for a lease within 30
days after the date on which the
bids are opened, all bids for that
lease will be considered rejected.
This regulation, however, does not
directly or impliedly prevent recon-
sideration of the bid in the circum-
stances of this case. Therefore, since
there is no legal barrier to reconsid-
eration, we conclude the public in-
terest will best be served by recon-
sidering appellant's bid for Tract
No. 39-6. On remand, all else being
regular, the Alaska OCS manager.
should determine whether it is in
the public interest to accept the bid
at this time or whether the bid
should be rejected on its merits.
See Phillips Petroleum Co., sU7p6a;
53 Comp. Gen. 737, 739-40 (1974).

Therefore, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion appealed from is set aside and
the case remanded for further con-
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sideration consistent with this
opinion.

JOAN B. ToMrsON,
Administrative Judge.

WE CNCU-R:

NEWTON FPJsHBERG,
Chief Administrative Judge.

MARTIN RITVo,
Administrative Judge.

APPEAL OF DIVIDE CONSTRUC-
TORS, INC., SUBCONTRACTOR TO
GRANITE CONSTRUCTION COM-
PANY

IBCA-I134-1276

Decided March 29, 1977

Contract No. and Master Document
No. 6/07/DC71440, Specifications No.
DC-7144, Bureau of Reclamation.

Dismissed.

1. Contracts: Construction and Oper-
ation: Privity of Contract-Contracts:
Construction and Operation: Subcon-
tractors and Suppliers-Contracts:
Disputes and Remedies: Jurisdiction-
Rules of Practice: Appeals: Dismissal:
-Rules of Practice: Appeals: Standing
to Appeal

An appeal taken by a subcontractor in
its own name is dismissed where the
Board finds the subcontractor has no
standing to invoke the provisions of the
Disputes Clause as a means of securing
an adjudication by the Board of the
rights and obligations of the contesting
parties.

2. Contracts: Construction and Oper-
ation: Privity of Contract-Contracts:
Construction and Operation: Notices-
Contracts: Construction and Operation:
Subcontractors and Suppliers-Con-
tracts: Disputes and Remedies: Juris-
diction-Rules of Practice: Appeals:
Dismissal-Rules of Practice: Appeals:
Standing to Appeal

An appeal is dismissed where the prime
contractor has stated that nothing will
be done to further an appeal taken by a
subcontractor in its own name and the
Board finds that the action of the prime
contractor in giving the Government
written notice of a potential claim of
changed conditions by the subcontractor
and any statements made by the prime
contractor endorsing the potential claim
at the time such notice was given are not
a sufficient basis upon which to ground
jurisdiction over the appeal.

APPEARANCES: Mr. Joseph X. Fan-
ganello, Attorney at Law, Mr. David D.
Dominick, Attorney at Law, Cogswell,
Chilson, Dominick & Whitelaw, Den-
ver, Colorado, for the appellant; Mr.
William A. Perry, Department Counsel,
Denver, Colorado, for the Government.

OPINION BY CHIEF ADMIN-
ISTRATIVE JUDGE McGRAW

INTERIOR BOARD OF
CONTRACT APPEALS

By Order to Show Cause dated
Jan. 14, 1977, the parties were ap-
prised of the apparent absence of
any privity (contractual relation-
ship) between the appellant subcon-
tractor and the Government and the
absence of any reference to a find-

119
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ing by the contracting officer from
which the instant appeal was taken.
The Order notified the parties of the
'Board's intention-to dismiss -the. ap-
peal for want of jurisdiction, unless,

.based upon any submission made
by them within the time allowed, the
Board should conclude otherwise.;

Only the appellant subcontractor
,has responded tozthe Order to Show
Cause.2 The submission consists of
(i) a copy of a two-page letter dated
Feb. 2, 1977, to Elber Pybrum, Esq.
(apparently an attorney for Granite
Construction Company), from Mr.

,David,:D. Dominick, an attorney
representing Divide Constructors,
Inc., and (ii) a copy of a three-page
U4Reply to, Order to Show Cause"
prepared for the signature of Mr.
Elber Pybrum but not signed by

'him. The latter document is also

1A contracting officer's final decision is
ordinarily a prerequisite to the exercise by

-the Board of its appellate- jurisdiction, VTN
Colorado, Pue., IBCA-1073-8-75 (Oct. 2,
'1975), 82 I.D. 527, 75-2 BOA par. 11,542. To
remand the instant appeal would. serve, no.
useful, purpose, however, where, as here, the
record before-us is sufficient for a decision by
the Board 1 on the other- question presented
which is, in any; event, controlling (i.e., the
apparent absence of any privity between the
appellant subcontractor and the Government).
, 'The appeMl was docketed in' the name. of

the' prime contractor, Granite Construction
Company. The Order: to Show Cause adhered
to the same format as the docketing notice in-
sofar as the' caption of. the order is con-
cerned.' The apparent failure of the prime
contractor to espouse the'appeal was reflected
in the text of the order, however, which noted
,that while the appeal had been docketed in
'the name of Granite Construction Company,
the Notice of Appeal Itself disclosed () that
,the appeal. had been taken by an attorney
representing Divide 'Constructors, imc., and
(ii)' that the appeal involves a-dispute between
that company and' Granite' Construction Com-

.pany The caption of the instant appeal has
been corrected to accurately reflect ,the rela-
tionship of the two' contractors to each other
and to the Government. '".

dated Feb. 2, 1977, and is accom-
panied by Exhibits A and B. The
exhibits consist of copies of the-fol-
lowing: (i) letter dated Ang. 6,
1976, from Divide Constructors,
Inc., to Granite Construction Com-
pan 'requeSting'the latter to "notify
the Bureau of Reclamation immedi-
ately of :a potential cliiaim for
changed conditions at 'the Parry
Peak Quarry"; (ii): 'letter dated
Aug. 12, 1976,3 from John W. Lar-
son, Construction Engineer., Bureau
of Reclamation to 'Granite Con-
struction Company outlining meas-
ures to be taken before conditions at
-the quarry- could- be -investigated;
and, (iii) letter dated Sept. 13, 1976,1
to Granite Construction Company
in which Mr. Larson summarizes the
results of the investigmtion imade at
the quarry and concludes that no
differing site icondition exists as
contended..by Granite and its sub-
contractor,. Divide Constructors,
Inc. The letter addressed to Mr.
Pybrum under date of Feb. 2, 1977,
is quoted, in part, below:

In your recent letter of- Jan. 25, 1977,
you stated that Granite Construction

In especially pertinent part the letter
reads:
' .'The information furnished In your letter
and Divide Contractors, Inc. letter, both dated
Aug: 6, 1h976, has been reviewed and does not
appear to support your allegation'of changed
condition. k #"

'"Based on the; overnment's 'findings'after
cleanup of loose materials, I do notagree that
a differing site condition exists a'contended
by your and your subcontractor's letters, both
'datid Aug. 6, 1976, and I consider the speifi-
catiobs pr6visions; test ores, and logs ade-

;qnateiy cover the rock conditions in the
quarry.". , : .

i The contract between Granite Construction
'Company and"the Govefnent, dated Aug. 12,
1-!375, inclides the? General Provisions for

-Construction. Contracts set forth in Standard
Form 23-A (Oct. 1969 Edition).
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Company would do nothing'to further the
Notice of Appeal filed on behalf of Divide
Constructor's, Inc., based on your belief
that the Bureau of Reclamation had
nothing to do with Granite Construction
Company's defaulting Divide Construct
tor's, Inc. We do net agree with this posi-
tion and demand that Granite Construc-
tion Company file, on behalf of Divide
Constructors, Inc., a Reply to the Order
to' Show 'Cause,' a draft Reply being en-
closed'herein, for the following reasons:

* - S * . . *

2. As sden from the enclosed draft Re-
ply, Granite.. Construction Company's
terminatipp and default:.of Divide Con-
structors, 'Inc. was the direct and proxi-
mate result of the Government's failure
to recognize changed conditions at Parry
Peak Quarry.- which' resulted in the im-
possibility-for Divide. Cohstructors, Inc.
to perform according to the subcon-
tractS. 1, *, * |* ,, 

A Reply to Order to Show Cause must
be& lled with the Board of -Contract k
peals, Office- of .Harings and: Apdas
4015 Wilson Boulevard, Arlington, Vir-
ginia 222093 on, or before Monday, Febru-
ary 7, 1977. The enclosed draft Reply can
be utilized' or modified as necessary fr
the prosecutioni by Granite Construction
Company - of this appeal on' behalf of
Divide Constructors, Inc; In order to en-
sure that a. Reply is filed, we need tele-
phonic. confirmation of Granite Construct
tion Company's intention to file such a
Reply- on belhalf of' Divide Constructors,-
Inc., on or before 12:00 noon, MST Fri-
day, Feb. 4, 1977. -.

- * * *{ *-

The record before us does not dis-
close what response, if any, Granite
Construction Company made to the
letter of Feb. 2,- 1977, from which
we have quoted above. No "Reply
to Order to Show Cause" has been
filed with' the B6ard by .Granite.

Construction Company, however,
and that Company has not other-
wise communicated with the Board
in anyway with respect to the in-
stant; appeal.

R DECISION

The principal question presented
by the appeal is whether a subcon-
tractor under a standard form of
construction contract may.prosecute
an appeal in its .own.nanewhen the
prime, contractor refuses to prose-
cute an appeal on behalf of the
subcontractor either directly or by
allowing the subcontractor- to prose-
cute the.appeal. in the prime con-
tractor's name.., A. second question
raised by this record is whether the.
actions of the prime contractor in
relaying. to. the Government the
subcontractor's notice of a potential
claim of changed conditions and ap-
parently associating: itself in. some
manner.. with the subcontractor's
contentions with respect thereto are-
sufficient grounds for our retention
of jurisdiction.
.The case of. United States v.
Blair, 321 -U.S. 730 (1944), and its
progeny 6 are .considered to be dis-
positive. of the jurisdictional ques-
tions presented by the instant ap-
peal. In Blair-the Supreme Court
stated at pages 737-38:.

Clearly the subcontractor could not re-
cover this claim in a suit against the
United States, for there was no express

*6 For an early application of the Blair ration-
ale by the Board, see Wiscombe Painting Coin-,
pany, IBCA-78 (Oct.: 26, 1956),. 56-2 BCA
par. 1106, at 2850-51.
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or implied contract between him and the
Government. Merritt v. United States,
267 U.S. 338. But it does not follow that
respondent is barred from suing for this
amount. Respondent was the only person
legally bound to perform his contract
with the Government and he had the un-
doubted right to recover from the Gov-
ernment the contract price for the tile,
terrazzo, marble and soapstone work
whether that work was performed per-
sonally or through another. This neces-
sarily implies the right to recover extra
costs and services wrongfully demanded
of respondent under the contract, regard-
less of whether such costs were incurred
or 'such services were performed person-
ally or through a subcontractor. * t C

[1] It is clear that a board of
contract appeals will not refuse to
retain jurisdiction over a changed
conditions claim presented by *a
prime contractor on behalf of his
subcontractor.' In the case with
which we are concerned, however,
the prime contractor has not only
failed to present the claim on be-
half of the subcontractor but has
asserted that it would do nothing
to further the appeal. There are no
provisions in the prime contract or
apparently in the subcontract'
which authorize the subcontractor
to take a direct appeal. The evi-
dence of record negates any infer-
ence that the prime contractor ei-
ther has authorized the use of its
name in taking the instant appeal
or has ratified the prosecution
thereof. We therefore find that the
subcontractor is without any stand-

7Sce, for example, A. S. Horner Construc-
tion ao., ABSCA No. 5334 (Aug. 26, 1959),
59-2 BCA par. 2321.

8 The subcontract has not been made a part
of the record; nor has the appellant subcon-
tractor quoted or cited any, provisions from
the subcontract.

ing to invoke the provisions of
Clause 6, Disputes, from which the
Board's jurisdiction is derived, as
a means of securing an adjudica-
tion 9 by the Board of the rights
and obligations of the contesting
parties.

[2] Remaining for consideration
is the effect of Granite Construction
Company, as prime contractor, hav-
ing forwarded to the Government
the notice of a potential claim of
changed conditions received from
its subcontractor, Divide Construc-
tors, Inc. The notice was given to
Granite by Divide Constructors in
the latter's letter of Aug. 6, 1976,
and apparently transmitted to the
Bureau of Reclamation by Gran-
ite's letter of the same date. While
the record does not contain a copy
of Granite's letter of Aug. 6, 1976,
we have inferred from the con-
struction engineer's letters of Aug.
12, 1976, and Sept. 13, 1976 (notes
3 and 4, supra), that at least that
official considered Granite had
espoused the contentions advanced
by the appellant subcontractor in
its letter of Aug. 6, 1976.

The only specific action Divide
Constructors requested Granite to
take in the letter of Aug. 6, 1976,

9See Beacon Construction Co. of Mass., In.
v. Prepakt Concrete Co., 375 .2d 977, 981
(1st Cir. 1967) in which the Court stated:

"5 * * For the requirement of privity is not
merely technical, but redects the purpose of
the disputes clause. The Contracting Officer
does not agree to act as general arbiter for
the project; rather, his decision on disputes
is made authoritative for the benefit of the
government, to provide for efficient settlement
of matters affecting the government's liability
under the general contract. And, at least
under the usual form of general contract, that
liability is only to the general contractor, not
to the subcontractors. * *"
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however, was to give immediate no-
tice to the Government of a poten-
tial claim for changed conditions at
Parry Peak Quarry in accordance
with sec. 4 of the General Provi-
sions. While we are without any
specific knowledge of the contents
of Granite's Aug. 6, 1976, letter to
the Bureau of Reclamation, it ap-
pears highly unlikely that Granite's
assertions were any stronger or
more definite than those made by
Divide Constructors in its letter to
Granite of the same date, i.e., con-
ditions encountered at Parry Peak
Quarry were potentially changed
conditions within the meaning of
sec. 4 of the General Provisions. We
need not decide this; question, how-
ever, since no matter what position
Granite advanced in the Aug. 6,
1976, letter with respect to the
changed conditions claim, it would
not thereby haveirrevocably com-
mitted itself to prosecuting such
claim on behalf of the subcontrac-
tor, irrespective of what Granite's
subsequent assessment of the
changed conditions claim might be.

In this case Granite may have
decided not to prosecute the
changed conditions claim on behalf
of the subcontractor as a result of
having concluded that the analysis
of the construction engineer (notes
3 and 4, supra and accompanying
text) was sound or it may have con-
ducted its own investigation and
decided that there was little pros-
pect that the matter would be re-
solved amicably at the contracting

officer level or prosecuted success-
fully at the board level or in a court
action.

There is no evidence in this case
indicating that a decision by the
contracting officer was ever re-
quested. Even if the contractor had
requested a decision by the contract-
ing officer, however, and a decision
adverse to the claim of changed con-
ditions had been received, the con-
tractor would not be precluded at
that stage from refusing to prose-
cute the claim on behalf of the sub-
contractor any further, as our deci-
sion in Young and Smith Constre-
tion Company, IBCA-151 (June 18,
1958), 65 I.D. 274, 58-1 BCA par.
1803 makes clear. There the Board
stated at 277:

It is, true, of course, that a prime con-
tractor may file, with the contracting
officer, a claim on behalf of its subcon-
tractor, and appeal from an adverse de-
termination by the contracting officer.
The prime, contractor presented. the
claims in the present ease to the contract-
ing officer on behalf of its subcontrac-
tor * * but the prime contractor has
wholly failed to give even an indication
that it wishes to join in the appeal from
the adverse decision of the contracting
officer. The question presented is, there-
fore, whether the action of the prime
contractor in filing the claims on behalf
of the subcontractor sufficed also to
ground the appeaL

The Board must answer this question
in the negative, since [1lause 6 of the
General Provisions of the contract-the
"disputes" clause-clearly envisages two
separate steps in the handling of a dis-
pute "which is not disposed of by agree-
ment." (65 I.D. 27; 58-1 BOA par. 1803
at 7065).

123



124 '.--DtCISlO'9L_ 01F THE EPARTMENT~ OF '-1E. INT4RIOR rs[4 I.

In this case the contracting officer.
has neither rendered nor been re-
quested t render a decision on the'
claim presented. The appeal does
not involve any action taken by th•
contracting offi'eir'but ratheris di-
rected t''t'he action-of the prime
contractor in termina-tiiig the sub-
contracts of Divide Constructors,
Inc., for default. The appellant sub-
contractor contends that the termi-
nation for default action was the
direct and proimate result of the
Government's failure to recognize
changed 'conditiois 'at -Parry Peak
Quarry' The?'pri'-me 'contractor' de-
nies that the G&Verhnniet had any-
thing.to do wifh 'the action it'took
in termihatilg the: subcontracts: i
question-for...default. Of record in
these proceedings is the statement
attributed to the prime contractor
by the subcontractor tiat "Granite
Construction Company. would, do
nothinLg to further-. the 'Notice of
Appeal filed 'n behalf of Dividd
Constructors, Inc.5"

We find that.the action of, the
prime contractor in giving written
notice to the Government of a po-

tential claim for changed conditions
by the appellant subcontractor and
any statements mnade by the prime
contractor' endorsing the- potential
claim at, the time ,such notice was
given are not a sufficient basis upon
which to ground our jurisdiction
over the appeal.

c-onalusion. 

.The appeal is dismissed as not
within the purview of our jirisdic-.

tion. -United States v. Blair, supra;
Young and Smith Construction
Company, stupra.

-V.
ILIAM F. McGRAw,

Chief Administrative Judge.

I cONC TM:

G. IiERBEmT PACEWOOD,
Admiinistrative Judge.

IN THE MATTER OF OLD BENCOAL.
COXPANY (NOS. 21, 24, 26 MINE)

7 IBIA 272

Decided March 30, 1977

1. Federal 'Coal Mine Health and
Safety Actof 1969 :.Appeals: Generally

The filing o-f &.timely notice of appeal
stas the effect.of an initial decision -by
an Administrative Law Judge by opera-,
tion of law, preventing it from becoming
final, but :such' a stay is not a restraint
on further enforcement action by MESA
based upon the notice of violation or
order' of withdrawal 'under review. 43
CFR 4.594-

2. Federal Coal Mine Health and
Safety Act of 1969: Temporary Relief:
Generally

Temporary relief from the effect of a
notice of violation issued under section
104(b) in the form of an order by the
Board restraining MESA from issuing an
order of withdrawal thereunder during
the' pendency of a review proceeding pur-
suant to :sec..105 of the Act is expressly
barred as a matter of law. 30 U.S.C.
§815(d) (197Q),43CFR4.572

APPEARANCES: Edmund J. Mori-
arty, Esq., and Mark Xi Pierce, Esq.,
for appellant, Old Ben Coal Company.
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MEMORANDUM OPINION: Duringthe pendency ofthese ap-
AND ORDER . plications-for.review below, MESA

agreed not to issue any-sec. 104(b.3)
INTERIOR BO AR OF MINE orders of withdrawal based on the

OPERA TIONS APPEALS subject notices. Old.Ben has repre-

This case is. before the Board on sented to us that MESA s unwill
a motion -by appellant, Old Ben ing to stay further eforewment
Coal SCompan (Old B3en), for a pending disposition of- the, instant
stay of the eflect of .the, initial deci- appeal,' ut has-filed no afdavits in
sion below, 43 GRR 4.594, -and an support of its motion-for a stay of
application-by Old -Benfor tem- thef efcect of the Administrative
porary relief-in the form of !an order Law Judge's: decision-or of its ap-
restraining appellee, Mining En- plication-for teniporaryrelief. -
forcenent and Safety Administra- , 1] Dealing iitially-with Old
tion (MESA), from issuing orders Ben's motion for stay, we are of the
of withdrawal under sec. 104(b) -of opinion that it-i-s-vithout merit. In
the Federal Coal -ine Health -and the first place, under 43 l CFR 4.594,
Safety Act of 1969 pending t out- a stay of-the eflect of an. initial deci-
come on appeal, 30 U.S.C. § 814.{b) sion goes into ee~ct by operation of
(1970), 43 CFR 4.570. -This appeal law nce a timely notice of appealben filed. fInpea
arises out of applications for review kas been file d -Inasmuch as the sub-
of three notices of violation issued ject notice of appeal- was. filed hy,
under. section 104(b) of the Act. In Old Ben on Mar. 24,1977, a stay has
each instance, Old Ben was -c ited been in. effect since tat- date .Sec-
under 30 ;CFR 75.200 for failure to ondly given Old Ben s obJective in

adopt appropriate revisions -to ex- Aling its sprfluous motion for stay
isting roof control plans..- Proceed- and even assuming that a stay un-
ing under sec. 105 (a) of the Act,30 der 43 CFR 4.594q goes into- effect
U.S.C. § 815 (1970), Old Ben con- only byorder-of the Board; the mo-
tended that each of the subject no- tion would still be without merit. A
tices did not fix -a reasonable :time stay on the effect of an initial deci-
for abatement because there al- sion merely preventssuch a decision
legedly-was no- violation in the first from becoming final for the Sedre-
place.. Following an expedited- tary It is not synonomous with a
hearing under 43 CFR 4.514, Ad- stay of enforcement, and underlying
ministrative Law Judge :-weeney Old Ben's motion is :an erroneous
concluded that in each instance Old assumption to the -contrary. The
Ben -had violated 30 CFR 75.200, motion for stay will therefore be
and he held accordingly that the denied.
time for abatement was reasonably, [2] Turning now to Old Ben's
fixedin-eachnotice, , : , application for temporary relief, we
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are of the view that it too is without
merit. Each of the notices chal-
lenged in the subject applications
for review has the effect of provid-
ing the basis for issuance of orders
of withdrawal under sec. 104 (b). In
seeking a restraining order against
issuance of such withdrawal orders
pending the outcome on appeal, Old
Ben is asking for temporary relief
from the effect of the sec. 104(b)
notices now before us. We are e-
pressly barred from granting such
relief by section 105(d) of the Act,
30 U.S.C. § 816(d) (1970), and by
43 CFR 4.572. Accordingly, even if
we accept all of Old Ben's factual
assertion in its application, includ-
ing the unverified ones, we must
deny the temporary relief sought.

We observe before closing that
Old Ben's motion for stay and its
application for temporary relief is
based'upon a fear that if it abates so
that withdrawal orders are avoided,
it will waive its claim for relief. Old
Ben's fear in this respect is based
upon footnote 7 in Bop Coal
Company, 5 IBMA 231,244,82 LID.
533, 1975-1976 OSHD par. 20,165
(1975), and is groundless. We said
there that:

Compliance with the provisions of an
approved revised plan by an operator
would appear to result in the waiver of a.
claim that the District Manager failed to
follow the regulations or that the plan
was never adopted.

That footnote is inapplicable in a
situation where the operator has not
slept on its rights and compliance is
induced by a notice of violation.
Thus, all that will occur here, if

Old Ben elects to abate prior to is-
suance of a withdrawal order, is the
mooting of the subject applications
for review under Reliable Coal
Corp., 1 IBMA 51, 78 I.D. 199,
1971-1973. OSHD par. 15,368
(1970), and postponement of a final
ruling by the Board on the validity
of the notices now before us until
MESA files a petition for assess-
ment of civil penalty. If on the other
hand, Old Ben elects to run the
gauntlet and suffer withdrawal or-
ders, it can then seek temporary
relief under 43' CFIR 4.570. We are
well aware that Old Ben may find
this choice unpalatable because of
the high price paid to retain the
litigating initiative, but congres-
sional policy as manifested in 'sec-
tion 105 is to promote abatement
and then provide for litigation in
the interests o f safeguarding
miners. See Lucas Coal Co. v. In-
teror Board of Mine perations
Appeals, 522 F2d 581 (3d Cir.
1975). We have no authority to de-
part from that policy despite its
harsh effects upon operators with
meritorious claims.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of' the Interior (43
CFR 4.1(4)), IT' IS 'HEREBY
ORDEREID that the motion by Old
Ben for a stay of the effect of the
initial decision below IS DENIED.

IT IS FURTHER ORDERED
that the application by Old Ben, as
supplemented, for temporary relief
IS DENIED without pejudice to
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refiling in the event that MESA is-
sues orders of withdrawal under
sec. 104(b) of the Act.

DAVID DANE
Chief Adiminisitrative Judge.

HOWARD J. SCHELLENBERG, Jr.,
Admnist'rative Judge.

ZEIGLER COAL COMPANY

7 IBMA 280

Decided March 31,1977

Appeal by Zeigler Coal Company from
a decision by Administrative Law
Judge Broderick in Docket No. VINC
72-75 dismissing an application for
review of a sec. 104(c) (1) withdrawal
order. On remand from the United
States Court of Appeals for the District
of Columbia Circuit.

Affirmed.

Federal'Coal Mine Health and Safety
Act of 1969: Unwarrantable Failure:
Generally
The phrase unwarrantable failure to com-
ply means the failure of an operator to
abate a condition.or practice constituting
a violation of a mandatory standard it
knew or should have known existed, or
the failure to abate such a condition or
practice because of a lack of due dili-
gence, or because of indifference or lack
of reasonable care. 30 U.S.C. §814(c)
(1970);.

Board decision, Eastern Associated
Coal Corporation, 3 IBMA 331, 81 I.D.
567, 1974-1975 SHD par. 18,706
(1974), overruled in part.

Board decision, Freeman Coal Mining
Company, 3 IBMA 434, 81 I.D. 723,
1974-1975 OSHD par. 19,177 (1974),
overruled in part.

APPEARANCES: . Halbert Woods,
Esq., for appellant, Zeigler Coal Com-
pany; Thomas A. Mascolino, Esq.,
Assistant Solicitor, Robert . Phares,
Esq., Acting Assistant Solicitor, and
Frederick W. Moncrief, Esq., Trial
Attorney, for appellee, Mining En-
forcement and Safety Administration;
Steven B. Jacobson, Esq., for inter-
venor' United Mine Workers of Amer-
ica; Guy A. Farmer, Esq., and William
Gershuny, Esq., for intervenor, Bitu-
minous Coal Operators' Assn., Inc.;
L. Thomas Galloway, Esq., for amicus
curiae, Council of the Southern Moun-
tains, Inc.

OPINION BY CHIEF 4DMIN-
ISTRATIVE JUDGE DOANE

INTERIOR BOARD OF MINE
OPERATIONS APPEALES

This appeal arises out of a with-
drawal order, denominated 1 HG,
May 11, 1972, which was issued by
an inspector of the. Mining En-
forcement and Safety Admainistra-
tion (MESA) to Zeigler Coal Coin-
pany (Zeigler) at its No. 4 Mine.
The order cited an alleged violation
of 30 CFR 75.400 and was issued
pursuant to see 104(c)<(1) of the
Federal Coal Mine Health and
Safety Act of 1969.1 When this case

1 See. 101(c) provides in its entirety as
follows:

"(1) If, upon any inspection of a coal mine,
an authorized representative of the Secretary
finds that there has been a violation of any
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was first before us, we vacated Or-
der 1 KHG' on the ground that the
conditions found by the- inspector,
even if assumed to constitute a Yvio-
lation of 30 CFR 75.400, could not
have significantly and substantially
contributed to the cause and effect
of a mine safety or health hazard
within the meaning' oft section: 104
(c) (1). -Zeiler Coal Company, 3

mandatory health or safety standard, and if
he also finds that, while the conditions created.
lay such -violation dio not cause imminent.
danger, such violation is of such nature as
could significantly and substantially contrib-
ute tothe cause and effect of a mine safety
or health hazard, and if he finds such' violation
to be caused by an unwarrantable failure of
such operator to comply with such mandatory
health or safety standards, he shall include
such finding in any notice given to the oper-
ator under this Act. If, during the same in-
spection or any subsequebt inspection of such
mine ithin ninety days after the issuance of'
such notice, an authorized representative of
the Secretary finds another violation of any
mandatory health or safety standard and
finds 'such violktion to be also caused by o
unwarrantablevfailure of such operator to so
comply, he 'sha forthwith Issue an order re-
quiring the operator to cause all persons in
the area. affected by such violation, except
those persons referred to In subsec. (d) of
this sectfon, 'to be withdrawn from, and to be
prohibited from entering, such area until an
authorized representative of the Secretary de-
termines that'such violation has been abated.

"(2) If a withdrawal order with respect to
any area in-a mine has been issued pursuant
to paragraph () of this subsection, a with-,
drawal order shall promptly be issued by an
authorized representative of the Secretary who
finds upon any' subs&quent nspection the ex-
istence in, such mine of violations similar to
those that resulted 'In ;the' issuance ofk'the
withdrawal order under paragraph (1) of
this subsection until such time as.an inspection
of such mine discloses no similar violations.
Following an inspection of such mine which
discloses no similar violations, the provisions
of paragraph: (1) of this subsection shall again
be applicable to that mine." 

Sec. 75.400 of 30 CFR provides as follows:
"Coal dust, including float coal dust de-

posited on rock-dusted surfaces, loose coal, and
other combustible materials, shall be cleaned
up and not be permitted to accumulate In
active workings, or on electric equipment
therein.". '

IBMA 448, 81 I.D. 729, 1974-1975
OSHD'par. 19,131'(1974)- affd on
reconsideration, 4 IBMA 139 82
I.D. 221, 1974-1975 OSHDpar. 19,-
638 (1975). Subsequently, upon a
petition for review by the Interna-
tiolial Union,'Jnited'Mine Work-
ers of America (UiVWA),T 30
U.S.C.-8I16I.(197Q), the United
States Court of Appeals for the Dis-
trict of Columbia Circuit reversed,
holdi'g that an inspector, in issuing
a sec. 104(c) (1) withdrawal order,
need not find that the subject viola-
tion * * could' significantly and
substantially contribute to the cause
and efect df'a mine safety or health
hazard * * .'; U WA v. Keppe,
532 F.2d 1403 (D.C. dir. 1976), ert.
denied sub non.- Bituminous oal
Operators' As~st,0: Zn& -;7 'IKAeppe,

-_;U.S. _ fi, No.' 76-40 (Oct.
5,1 41076). Although acknowfledging
that the significaht' a'ndi substan-
tial" language states an express pre-
requisite for the issuance bf i; no-
tice of violation under section 104
(c) (1),' the Court' concluded, con-
trary to our previous holding, that
that language is not impliedly ap-
plicable to withdrawal orders is-
sued under the same provision.

This case is now before us pur-
suant to remand, by- the Court of
Appeals, a remand ordered so that-
we- could' address urselves to' two
outstanding issues Which we found'
it unnecessary to reach previously.
The issues are whether the Admin-
istrative Law Judge 'erred' in up-
holding the inspector's finding of a
violation of 30 CFR 75.40, and sec-
ondly, whether he erred in sustain-
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gin the inspector's finding that the
alleged violation was caused by an
"unwarrantable failure * * *to
comply * * * "within the meaning
of sec. 104(c) (1). 30 U.S.C. § 814
(c) () (1970).

With respect to the former issue,
we note that the parties stipulated
that there were accumulations of
loose coal and coal dust in three en-
tries of the subject mine, spanning
a distance of 300 feet and varying
from 12 to 18 inches in width and
from 4 to 15 inches in depth (Tr.
4-5). Given that stipulation, Zeig-
ler has not argued that the Admin-
istrative Law Judge erred in sus-
taining the inspector's finding of
violation because MESA failed to
establish a prima facie case under 30
CFR 75.400. In other words, Zeigler
does not now suggest that there was
no deposit of combustible material,
including coal, in the affected area;
nor does Zeigler suggest that it did
not permit the deposit in question to
accumulated. Rather, its principal
contention is that, in upholding the
inspector's finding of violation, the
Administrative Law Judge erred in
rejecting its affirmative defense of
wetness.2 The evidence on the mat-
ter of wetness is in conflict. The in-
spector acknowledged that there

2 By denominating wetness as an affirmative
defense, we mean only that the operator has
the burden of going forward in raising that
issue.

Apart from the wetness issue, Zeigler also
observed in this phase of its appeal that it
was in the process of abandoning the area
in question due to adverse conditions. Brief of
Zeigler, p. 3. That assertion, even if true, is
irrelevant to the question of whether the in-
spector correctly found a violation.

282-400-77 9

were some "damp" areas (Tr. 61),
but that the samples he handled
were not wet enough to stick to his
hands (Tr. 83). He also testified
that each sample was passed
through a screen prior to bagging
for transmittal to a laboratory for
analysis (Tr. 82-83). Zeigler's sole
evidence on this issue was the testi-
mony of its Safety Director, Stan-
ton Roberts, who was present dur-
ing only part of the inspection. He
stated that the accumulated material
was too wet to be combustible on the
basis of visual observation of only
a part of the area covered by the
subject withdrawal order. (Tr. 335)'.

The above-described evidence con-
sists largely of conflicting oral state-
ments relating to uncorroborated
visual observations and physical
handling. In attacking the Admin-
istrative Law Judge's apparent
preference for the inspector's testi-
mony over that of the witness Rob-
erts, Zeigler challenges a determina-
tion as to credibility and weight.
Insofar as that determination was
dependent upon an assessment of
relative credibility, Zeigler has
made no showing sufficient to cause
us to substitute our assessment of
relative believability for that of the
Judge. See Shapiro v. Bishop Coar
Company, 6 IBMA 28, 51, 83 I.D.
59, 1975-1976 OSHD par. 20,469
(1976), aff'd per uriam sub nomn.
Bishop Coar Company v. Kleppe,

-_ _ F. 2d -- , No. 76-1368
(4th Cir., Jan. '17, 1977). More-
over, to the extent that the Judge's
finding of violation reflects a. calcu-
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lation of relative weight, Zeigler
has failed likewise to make any
showing that the apparent rejec-
tion of Roberts' testimony repre-
sented an abuse of fact-finding
discretion in gauging probative
value. Accordingly, we hold that all
the accumulated materials in ques-
tion were not too wet to be combus-
tible, and we affirm the Judge's
conclusion that the inspector cor-
rectly found a violation of 30 CFR
75.400.

We come then to the remaining
issue in this case which is whether
the Judge erred by concluding that
the inspector correctly found that
the violation in question was caused
by an unwarrantable failure on the
part of Zeigler to comply with 30
CFR 75.400.

Sec. 104 (c) (1), it bears repeating,
specifically provides that a with-
drawal order thereunder, citing a
violation by an operator, may only
be issued where an authorized rep-
resentative of the Secretary finds
"* * * such violation to be also
caused by an unwarrantable failure
of such operator to so comply * *

30 U.S.C. §814(c) (1) (1970). In
past cases, we have taken the posi-
tion that an inspector's finding of an
unwarrantable failure to comply
should be sustained where MESA
establishes by a preponderance of
the evidence that the violation in
question was the product of inten-
tional or knowing failure to comply
or a reckless disregard for the
health and safety of the miners. We
rejected the theory that the term

"unwarrantable failure to comply"
is synonymous with ordinary negli-
gence in the occurrence of a viola-
tion. Eastern Associateed Coal
Corp., 3 IBMA 331,356, 81 I.D. 567,
1974-1975 OSHD par. 18,706, aff'd
on reconsideration, 3 IBMA 383
(1974); Freeman Coal ining
Company, 3 IBMA 434,81 I.D. 723,
1974-1975 OSTID par. 19,177
(1974).

The initial decision in this case
was handed down by the Adminis-
trative Law Judge on November 13,
1973, prior to our decisions in East-
ern Associated Coal Corp., spra,
and Freeman Coal Mining Com-
pany, supra. The Judge upheld the
inspector's finding of an unwarrant-
able failure to comply, and on ap-
peal, Zeigler has contended that the
Judge erred in failing to give de-
cisive weight to some of the evi-
dence that it produced.

Although we found it unneces-
sary to review the Judge's "unwar-
rantable failure" finding when this
case was first before us, the UMWA,
who did not participate below and
only intervened at the Board level,
nevertheless asked the Court of Ap-
peals to review the interpretation
impressed by the Board in Eastern
Associated Coal Corp., supra, upon
the statutory "unwarrantable fail-
ure" language. Finding it appropri-
ate to dispose of the UMWA's ap-
peal on other grounds, the Court ex-
pressed no final conclusion with re-
spect to the TTMWA's contentions
regarding the proper interpretation
of the stautory "unwarrantable fail-
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-ure" language. The Court, however,
-did choose to respond. obliquely to
-the UMIWA's arguments in a foot-
:note on the basis of a gratuitous as-
>sertion made on our behalf. That
footnote reads as follows, 532 F.2d
1403, 1407, n. 7:

Since the Board did- not consider
whether the operator's violation was "un-
-warrantable," we do not reach petition-
er's claim thlat the Board's definition of
"unwariantable" misinterprets the stat-
ute. Although the Board has previously
decided this question adversely to peti-
tioner's position, Eastern Associated Coal

CO., 3 IBMA 331, 349 (1974), J.A. 177,
195, we accept the Government's repre-
-senatdion that the Board on remand will
-"take into amount the legislative history
-upon which the Union relies * 8 *" Br.
at 50. The issue of the proper definition
-of "unwarrantable" will, of course, be
-open on any appeal following the remand
-proceedings.

In Eastern Associated Coal
Corp., supra, 3 IBMA at 356, we
gave the legislative history only
passing reference, preferring ini
-stead to place our own gloss. upon
the -statutory language. We did so
primarily in order to integrate the
element of fault smoothly into an
overall interpretation of sec. 104
compatible with the literal words
and with our view that. * * the
only rational interpretation of sec.
104(c). is one which is in harmony
with an overall construction of sec-
tion 104 calling for- more severe en-
forcenient actions as a function of
the increasing gravity of the trans-
gressions of an operator.:* * *"

See Alabama By-Products Corp.,
7 IBMA 85, 92, 83 I.D. 574, 1976-

1977 OSHD par. 20,756 (1976)..
Compare UHWA v. Kieppe, spra,
qwith Zeigler Coal Company v.
Kleppe, 36 F.2d :398, -403 (D.C.
Cir. 1976). We also thought that the
failure of Congress to include a
definition of the term "unwarrant-
able failure" in the list of legisla-
tive definitions set forth in sec. 3
of the Act, 30 U.S.C. § 802; (1970),
left us leeway, in treating a defini-
tion embodied only in the legisla-
tive history. . . - -

In UM-WA v. Kfleppe, supra, the
Court of Appeals rejected the inter-
pretative approach toward section
-104 we took in Eastern Associated
Coal Corp., supra, and indicated
that clear.and authoritative legis-
lative history is determinative in-
resolving ambiguities in statutory
words and phrases so long as that
history is not at odds with the statu-
tory objectives. With the appellate
court's opinion firmly in mind, and
most especially, its footnoted impli-
cation of dissatisfaction with our.
treatment in Eastern of the statu-
tory "unwarrantable failure".
phraseology, we focus now on the
pertinent parts of that history.

The, primary piece of legislative
history is the definition of the term-
"unwarrantable failure" set forth
in, the report of the Conference
Committee, House Comm.. on Ed.
and -Labor,. Legislative History,-
Federal Coal Mine Health and
Safety Act, Comm. Print, 91st Con-,
gress, 2d Session (hereinafter re-
ferred to as Leg. Hist.), pp. 1108-

,J27]
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1151. At page 1119, the Committee
defined that term as follows:

The term "unwarrantable. failure"
means the failure of an operator to abate
*a violation he knew or should have known
existed.

A secondary source of pertinent
legislative history is the Statement
of the House Managers which was
a report by the House conferees to
the full House on the outcome of
the Conference Committee's delib-
erations. In- relevant part, the
House Managers stated at Leg.
Hist.; p. 1030:

* *.The managers note that an "an-
warrantable failure of the operator to
comply" means the failure of an operator
to abate a violation he knew or should
have known eisted, or the failure to
abate a violation because of a lack of
due diligence, or because of indifference
or lack of reasonable care on the opera-
tor's part. [Emphasis.added.]

The latter quotation encompasses
all the words of the former. Those
words, italicized above, form the
kernel of the "unwarrantable fail-
ure" concept as set forth in the leg-
islative history.

There -are two main verbal dis-
tinctions between these quotations
which are noteworthy. The first of
these is that the conferees purported
to be defining the statutory term
"unwarrantable failure," whereas
the House Managers purported to
be defining the phrase "unwarrant-
able failure to comply," a distinc-
tion which does not appear to indi-
cate a substantive difference. The
second distinction concerns phrases
in the quotation drawn from the
Statement of- the House Manager's

which are descriptive of fault and
which are in addition to those ap-
pearing in the quotation .from the
Conference Committee's report.
Those phrases relate the failure to
abate a violation-to " * * a -lack of
due diligence, * indifference or
lack of reasonable care, on the op-
erator's part." We think that these
-additional phrases are redundant
-embellishments because proof that
a given failure to abate a violation
was the proximate result of "* * *
a lack of due diligence, * * indif-
ference or lack of reasonable care
* * * would also establish that the
failure to abate occurred with -re-
spect to a violation the operator

* * knew or should have known
existed * * *." In short then, there
does not appear to have been any
qualitative differences between the
understanding of the Conference
Committee and of the House Man-
agers as to the precise meaning that
the "unwairantable failure" lan-
guage -of see. 104(c) was supposed
to convey.

We turn now to the question of
whether the' foregoing legislative
history should be adopted as the
touchstone for determining the ap-
propriate interpretation of the "un-
warrantable failure" requirement.
At the outset, we note that adop-
tion of the legislative history for
that purpose would not be contrary
to the overall statutory objective of
achieving a sustained: elevation of
prevailing standards of care in the
coal mining industry. Indeed no one
has argued here or elsewhere that
it would, and the UMWA urged in
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the Court of Appeals that the
Board should have followed the leg-
islative history strictly. Accord-
ingly, given the circuit court's opin-
ion in UAHTWA v. Kieppe, supra, we
would readily adopt the legislative
history of the "unwarrantable fail-
ure" concept analyzed above with-
out further ado were it not for one
difficulty.

Ordinarily, congressional defini-
tions control the meanings of words
and phrases used in statutes, and
the former may be freely substi-
tuted for the latter wherever the
latter may appear therein. Here,
however, free substitution of either
above-quoted portion of the legis-
lative history for the respective
words purportedly defined yields a
result that is circular and nonsensi-
cal. With the appropriate substitu-
tion from the Conference Commit-
tee report and assuming both the ex-
istence of a timely underlying no-
tice and a present finding of viola-
tion, sec. 104(c) (1) would mandate
issuance of a withdrawal order if
the issuing inspector:

* * finds such violation to be also
caused by [the failure of an operator to
abate a violation he knew or should have
known existed] * * e. [Italics added.]

Similarly, with the appropriate sub-
stitution for the -Statement of the
House Managers and making the
same assumptions, sec. 104(c) (1)
would mandate issuance of a with-
drawal order if the issuing inspec-
tor:

* * * finds such violation to be also
caused by [the failure of an operator to
abate a violation he knew or should have

known existed, or the failure to abate
a violation because of a lack of due dili-
gence, or because of indifference or lack
of reasonable care, on the operator's
part] *.

On its face, sec. 104(c) (1) indi-
cates that the fault referred to in
the "unwarrantable failure" lan-
guage is a proximate causative fac-
tor in the occurrence of a violation.
1-Jowever, the conferees and the
House Managers each relate the
fault in question to the failure to
abate a violation, an act which fol-
lows the occurrence of a violation
and would not appear to be a causa-
tive factor therefor. See 30 U.S.C.
§ 814(b) (1970). And the discrep-
ancy between the literal phraseology
of the "unwarrantable failure" re-
quirement in the Act on the one
hand, and the verbatim legislative
history of that requirement on the
other, yields the circular, nonsensi-
cal results captured in the phrases
just quoted when the latter is substi-
tuted for the former. With those
substitutions, the "warrantable
failure" language in sec. 104(c) (1)
talks in terms of a violation caused
by a failure to abate a violation,
such failure being caused by some
degree of fault. Since we must as-
sume that Congress could not have
intended such a confounding result,
it follows that the ordinary rule
with regard to free substitution of
congressional definitions for statu-
tory words and phrases they pur-

port to define was not meant to

apply, and further, that the legisla-

tive history, for all its seeming sur-

face clarity, nevertheless requires

127]
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some interpretation and cannot be
taken literally.

Further study in light of the fore-
going has led us to conclude pre-
liminarily that, in "defining" the
terms "unwarrantable failure" and
"unwarrantable. failure to comply,"
the conferees and the House Man-
agers never intended to supply a
freely substitutable definition.
Rather, it appears that, they in-
tended merely to supply an authori-
tative guide for construing the "un-
warrantable failure" requirement.
We draw support for this view from
the placement of these "definitions"
in the legislative history instead of
in the list of statutory definitions
set forth in sec. 3 of the Act. 30
U.S.C. § 802 (1970). Given the crit-
ical nature of the "unwarrantable
failure" concept to the enforcement
scheme, it is unlikely that such
placement was a random and mean-
ingless circumstance. Moreover, re-
garding the legislative history in
this instance as an authoritative
guide for construction rather than a
freely substitutable definition ra-
tionalizes an otherwise meaningless
discrepancy between the above-
quoted portions of the conference
report land the House Manager's
statement. As noted above, the
former purports to define the term
"unwarrantable failure" while the
latter purports to define the phrase
''unwarrantable failure to comply.'
-It is reasonable to suppose that had
the Conference Committee intended
-to supply such a substitutable defi-
nition, the conferees and the House

Managers would have defined the
exact same words from the statute.

Additional thought about the dis-
crepancy between the language of
sec. 104(c) and its legislative his-
tory, focusing largely upon the lat-
ter, has persuaded us that in reality
such discrepancy is more apparent
than real and stems from a certain
lack of precision on the part of both
the conferees and the House Man-
agers. On the surface, the fault re-
ferred to in the legislative history
concerns the knowledgeability of
'the operator with regard to a mat-
ter of law, namely, whether it has
committeed a violation. It is most
unlikely that the conferees and the
House Managers meant any such
thing. Normally, liability is not de-
pendent upon a determination of
fault based upon a person's knowl-
edgeability as to a conclusion of
law. Usually, where liability is de-
.pendent upon a determination of
fault with regard to a person's
knowledge, the fault tyically con-
cerns the person's knowledgeability
as to matters of fact. Given the fore-
going and inasmuch as the literal
language of sec. 104(c) impliesthat
the fault encompassed in the "un-
warrantable failure" requirement is
of the typical kind, we are of the
opinion that both the conferees and
the House Managers were talking
about an operator's failure to abate
conditions or practices constituting
a violation of the mandatory stand-
ards, conditions or practices the
operator knew or should- have
known existed and therefore should
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have abated prior to discovery by
an inspector. The conferees and the
House Managers simply used the
word "violation" as a shorthand re-
ference to such conditions or prac-
tices, a usage which is not unnat-
ural and to which we ourselves
have resorted from time to time.3

In light of the foregoing, we hold
that an inspector should find that a
violation of any mandatory stand-
ard was caused by an unwarrantable
failure to comply with such stand-
ard if he determines that the opera-
tor involved has failed to abate the
conditions or practices constituting
such violation, conditions or prac-
tices the operator knew or should
have known existed or which it
failed to abate because of a lack of
due diligence, or because of indiffer-
ence or lack of reasonable care. The
inspector's judgment in this regard
must be based upon a thorough in-

It should also be noted that the only
ambiguity in the statutory "unwarrantable

failure" language is the degree of fault that
the inspector is obliged to find as a pre-

requisite for issuing a notice of violation or an
order of withdrawal under sec. 104(c) of the

Act. That language is not ambiguous as to the
acts of omission or commission to which the

degree of fault refers. Sec. 104(c) refers to
fault in the failure to comply with a manda-
tory standard which plainly means fault ii

the occurrence of the conditions or practices
an inspector finds to be a violation of such
standard rather than fault in failure to abate

conditions or practices which the operator has

concluded or should have concluded were In

violation of such standard. Thus, in looking
to the legislative history, our focus should

be limited to the degree of fault implicit in
the term "unwarrantable failure,". rather than

the act to which such fault refers. It would be

error to use the legislative history, even if it

were perfectly clear, as a basis for finding an
ambiguity In sec. 104(c) which does not exist.

vestigation and must be reasonable.
When that judgment is timely chal-
lenged by application for review, it
is up to an Administrative Law
Judge initially, and the Board ulti-
mately, to decide whether the in-
spector's finding was actually rea-
sonable as a matter of ultimate fact
and law. Naturally, the reasonable-
ness of a given finding of an unwar-
rantable failure to comply will turn
on the peculiar relevant facts and
circumstances regarding such a
finding. In- accordance with this
holding, we now overrule Eastern
Associated Coal Corp., supra, and
Freeman Coal Mining Company,
supra, to the extent that they hold
to the contrary.&

In light of our holding, we turn
our attention to Zeigler's appellate
contentions with regard to the Ad-
ministrative Law Judge's affirm-
ance of the inspector's finding of

4 In so holding, we are well aware that the
terms of fault employed by the conferees and
the House Managers are largely synonymous
with negligence, one of the most familiar terms
in American law. We recognize that some who

read our decisions with an accountant's eye,
searching only for the "bottom line," and who

also perceive that negligence is the test of

unwarrantable failure, may well object to that
conclusion, arguing that if Congress had meant
negligence, it would have said so rather than
opting for an exercise in calculated ambiguity
and circumlocution at the expense of clarity.
However, granting, as we must, that Congress
could have expressed itself with greater econ-

omy and certainty, we think that such an

objection would amount to an ad hnem
argument. So far as we are aware, there is no

requirement in law that Congress draft its

legislation so as to maximize economy of ex-

pression and minimize ambiguity, and Con-

gress habitually expresses itself with a wide

variety of words and phrases duplicative of

well-established terms of art.

127] 135
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unwarrantable failure in the subj ect
withdrawal order. In doing so, we
note that this case was litigated
below and briefed on appeal prior
to our decision in Eastern Asso-
ciated Coal Corp., spra,: and upon
the assumption that the legislative
history provided the touchstone for
determining the true meaning of
the statutory unwarrantable failure
language in sec. 104(c). It is there-
fore unnecessary to remand.

In attacking the Administrative
Law Judge's conclusion- of aw as to
its alleged unwarrantable failure to
comply, Zeigler does not argue that
MESA failed to establish a prima
facie case. Rather, it points out that
it had a cleanup program involving
use of a uni-track which was being
followed at the time the subject
withdrawal order was issued.5

Based on, that fact, Zeigler argues
that the Judge erred in upholding
the inspector's finding of an unwar-
rantable failure to comply because
"* * * the uni-track had cleaned
up other entries in the area when its
battery ran down and it was out for
a change of batteries and returning
to complete the clean-up when this
order was entered (Tr. 25) ."

In his opinion, the Administra-
tive Law Judge neither addressed
himself directly to the evidence
upon which Zeigler relies nor made
general credibility findings, but,
having delved into the record our-
selves, we are persuaded that
Zeigler's argument is without merit

, 5 A uni-track is a battery-operated machine
equipped with a scoop.

because its cleanup program was;
not completely efficacious. The rec-
ord shows that the uni-track was,
not designed to remove and did not
in fact remove combustible mate--
rials accumulated in niches along
the ribs, and hand shoveling was.
admittedly not a part of the regular
cleanup program (Tr. 44). It fol-
lows accordingly that Zeigler was,
not in the process of effectively-
abating and thus is in no position to.
ask that we deem it not to have
failed to abate. Inasmuch as Zeigler
did not prove that it was in the
process of effectively abating the.
violative condition found by the in-
spector, we need not decide here
whether an operator can be so.
deemed even if it does successfully
establish that it was so engaged.

Having rejected the remaining-
challenges to the Judge's decision..
posed by Zeigler's arguments on ap-
peal, we now agree that Order 1
HG, May 11, 1972, was properly
issued.

ORDER

WHEREFORE, pursuant to the.
authority delegated to the Board by
the Secretary of the Interior (43.
CFR 4.1(4)), IT IS HEREBY'
ORDERED that the initial deci--
sion in Docket No. VINC 72-75 IS;
AFFIRMED.

DAVID DOANE,
Chief Administrative Judge.

I CONCUR-

HowARD- J. SCIHELLENBERG, Jr.,
Administrative Judge.
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UNITED STATES v. THOMAS J.-:
PECK, ET AL.

'29 IBLA 357
Decided Marc 31, 1977

Appeal from decision of Administra-
-tive Law Judge Harvey C. Sweitzer
declaring mining claims null and Void.

Affirmed as modified.

1. Mining Claims :"Generally-Mining
,Claims: Locatability of Mineral: Gen-
*erally-Mining Claims: Specific Min-
*eral Involved: Clay

In determining whether a deposit of clay
'is locatable as'a valuable mineral deposit

sunder the mining laws, there is a distinc-
-tion between a deposit considered to be
-;-a common or ordinary clay, which is not
locatable, and a locatable deposit having

-exceptional qualities useful and market-
able for purposes for which common clays
cannot be used.

-2. Administrative Procedure: Burden
* of Proof-Mining Claims: Contests-
'Fining Claims: earings-Mining
Claims: Specific Mineral Involved:
Clay-Rules of Practice: Evidence

In a Government contest challenging the
validity of mining claims located for a
clay-type aterial, an adequate prima
facie case is established where there are
expert witness opinions that the deposit
is only a common clay or shale and it
cannot meet refractory standards. The
contestees then must go forward with
evidence to rebut the Government's case
with a preponderance of the evidence.

3. Mining Claims Generally-Mining
'Claims: Locatability of Mineral: Gen-
* erally-Mining Claims: Specific Min-
oral Involved: Clay-Words -and

I1Phrases

"Commo1n Clay." A "commnon clay" not
locatable under the mining laws does not
include clay having exceptional qualities
which meets refractory and other
quality standards for highgrade ceramic
products or other products requiring a
high refractoriness, or which is useful
for certain industrial uses, such as in the
oil and oil well drilling industries, out-
side the manufacture of general clay
products. It does include, however,
lay usable or used only for structural

and other heavy clay prodfucts, for
ptessed or face brick, as well as ordinary
brick, and for pottery and ordinary earth'
enware and stoneware. The fact indus-
trial and technological ' changes' may
make a certain clay deposit valuable for
a given major manufactifrer of brick, tile
and other clay products, because it meets
its peculiar 'specifications for blends with
other raw materials, does not warrant a
change from Departmental precedents
and. a strong Congressional policy estab-
lishing that clay usable 'only for such
purposes is a common clay not locatable
under the mining laws.

APPEARANCES: RichardM. Mollinet,
Esq., Salt lake City, Utah, for appel-
lants; Erol R. Benson, 'Esq.,! Office of the
General Counsel, U.S. Departmeiit ,of
Agriculture, for appellee,

OPINION BY ADMINISTRA-
TI VE JUDGE THOMPSON

INTERIM BOAD OF IASD
APPEALS

By decision dated. Apr. 16, 1975,
Administrative Law Jud-ge Harvey
C. Sweitzer .declared the Unitah
Nos. 1 through 10' (inclusive) lode
mining claims to be null and void.
Thomas J. Peck & Son, Inc., An-
thony T. Peck and Tony. Peck, the
mining claimants, appeal raising the
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basic issue of whether the claims
were properly found to be invalid.

The Judge's decision extensively
discusses much of the evidence in
this case and the law, and is attached
as an appendix E to this decision.
Repetition of that discussion shall
be made only for clarity, emphasis,
and an understanding of the issues
raised by appellants.

The contestees are in the business
of mining and hauling clays and
other types of materials (Tr. 112).
The material for which they located
the claims is variously described
throughout these proceedings as
"Kamas clay," or. "red pine shale."
The claims are in the Wasatch Na-
tional Forest in sec. 21, T. 2 S.,IR. 7
E., S.L.M., Summit County, Utah,
near. Kamas, Utah, and in an area
adjacent to the Wirror Lake ligh-
way, a scenic route (Tr. 10-11).

The Forest Service initiated the
contest through the Bureau of Land
Management charging: the claims
were invalid because there were not
minerals "sufficient in quantity,
quality, and value to constitute a
discovery;" the land is nomnineral
in character; and the mineral ma-
terial "is a common variety of clay
not subject to location under the
mining laws." The primary rulings
by the Judge are: (1) that the Gov-
ernment had established a prima
facie case of lack of discovery of
valuable minerals under the mining
laws-"specifically, that the mate-
rial in dispute is not of a quality
which can be marketed profitably
for commercial purposes for which
common clay cannot be sold;" (2)2

that-the contestees had failed to pro-
duce evidence of possible profitabil-
ity of a mining operation, showing
only "an expression of hope rather
than anything supported by facts;"
and (3) that the "deposits on the
claims have not been shown to
possess characteristics giving un-
usual value distinguishing them
from common clays, so that they can
be marketed profitably for commer-
cial purposes for which common
clay cannot be sold.".

Appellants contend generally
that these rulings are erroneous.
They dispute the finding that the
Government established a prima
facie case of lack of discovery. They
assert the Judge's decision is con-
trary to the weight of the evidence
and a fair inference to be made
from the evidence. They contend
-the Judge erred in his interpreta-
tion of the prudent man and mar-
ketability test, in his application of
that test, and in ignoring certain
evidence relating to the test. They
have raised the issue of what the
term "common clay-' should mean
with regard to the locatability of a
deposit of clay materials under the
mining laws. They state that term
was never defined by the Judge and
he confused the term as applied to
a classification of minerals with the
word when used in relation to the
frequency of occurrence of min-
erals. They contend, in effect, that
cases involving so-called "common
clay" are not applicable here.

We have recently pointed out in
determining the locatability of a
particular mineral deposit under
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the mining laws that the tests of
locatability have stemmed from in-
terpretations of the phrases in the
mining laws "lands valuable for
minerals" (R.S. § 2318, 30 IJ.S.C.
§ 21 (970)) and"valuable mineral
deposits" (S. § 2319, 30 U.S.C.
§22 (1970) ).. United Stats v. Bo-
Zinder, 28 IBLA 18T, 83 I.D. 609
(1976). In contexts considering
whether land was mineral in char-
acter so as to except it from certain
nonmineral public land- laws, as
well as cases directly pertaining to
the location of mining claims for a
particular substance, very general
definitions have evolved. These def-
initions have included classifica-
tions of minerals by standard
authorities, in industrial practices,
and certain economic values for
commercial uses. Id. The interpre-
tations of these very general
phrases have resulted in many dis-
parate materials considered as lo-
catable mineral deposits under the
mining laws, while others have not.
E.g., see cases cited in United
States v. Bolinder, supra. In Bo-
liunder there had been only one case
specifically concerning geodes, and

'that case was distinguished because
of its peculiar factual circum-
stances, and because it had not in-
volved actual mining operations for
a deposit of geodes.

[1] Unlike the Bo nder case
where there was no clear precedent
nor Departmental policy manifest
concerning the locatability of
geodes, here there are many prece-
dents, a strong Departmental pol-

icy, and a manifest Congressional
policy concerning the locatability of
deposits of clay. In short,-as will be
discussed, infra, there has been a
distinction between 'what has been
called "common" or "ordinary" clay
which has not been considered a
4'valuable mineral deposit" within
the meaning of the mining laws, and
deposits of clays having excep-
tional qualities useful for purposes
for which common clays cannot hi
used, which make them locatable as
valuable mineral deposits.

While neither the Judge, nor we,
can probably fashion a definition
of "common clay" which would sat-
isfy lexicographers, semanticists, or
appellants, some meaning can be
enfused into the term by consider-
ing the authorities involving the
locatability of clay under the min-
ing laws and comparing them with
the evidence in this case.1

I Before considering the cases nvolving clay
and clay-type materials, we take official notice
of some relevant dictionary definitions of clay,
some constituents of clay, and certain clay
substances and products. These definitions are
contained in A Dictionary of Millijng, Mineral
and Related Terms, Bureau of Mines, U.S. De-
partment of the Interior (1968). This is a work
of noted repute which has brought together
technical, scientific and industrial definitions
from many sources. The words or phrases, their
quoted definition and in brackets the page
of the dictionary in which they are found,
are set forth below: :

"Clay. a. A fine-grained, natural, earthy ma-
terial composed primarily of hydrous alumi-
num silicates. It may be a mixture of clay min-
erals and small amounts of nonclay materials
or it may be predominantly one clay mineral.
The type clay is determined by the predominant
clay mineral present (that is, kaolin, mont-
mnorillonite illite, halloysite, etc.). Breaw of
Mines Staff. It is plastic when sufficiently

wetted, rigid when dried en masse, and vitrified
when fired to a sufficiently high temperature.
ASP2M C24Z-60.T See also fire clay; clay min-
eral; bentonite. b. It has three aspects: (1) a

-137]
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There is no dictionary definition
of, "common clay," although there
is a dictionary definition, quoted in

natural material with plastic properties; (2)
an essential composition of particles of very
fine size; and () an essential composition of
crystalline fragments of minerals that are
essentially hydrous' aluminum silicates or
occasionally hydrous magnesium silicates. The
term implies nothing regarding origin but is
based on properties, texture, and composition,
that are interrelated, for example, the plastic
properties are the result of the constituent
minerals and their small grain size. A.G.L C.
Soil consisting of inorganic material, the
grains of which have diameters smaller than
0.005 millimeter. A:G.f. d. According to inter-
national classification, it has a grain size less
than 0.002 millimeter. G.T.D. e. A general term
applied to the naterial added to water to
prepare a drilling mud. Long. [214]

"ilite. A silicate of potassium, aluminum,
Iron, and magnesium with water. * * * gray,
light green, or yellowish-brown color. A gen-
erai term for the clay-mineral constituent of
*arglilaeeous sediments belonging to the mica
.group. The relation of illite to similar or
identical material known variously as hydro-
mica, hydrous micas, hydromuscovite, and hy-
drated mica group is not clearly established.
Occurs in micaceous particles less than one
micron. Obtained from clays and shales in
Illinois. Compare pholidoide; phyllite. lng-
lish; Stokes and Varnes. b. A discredited term
equal to bravalsite. American Mineralogist, v.
38, No. , March 1948, p. 211,. [570]

"kaolin. a. A clay, mainly hydrous alumi-
num silicate, from which porcelain may be
made. Also called China clay; porcelain clay.
See also kaolinite. Sanford. b. A refractory
clay consisting essentially of minerals of the
kaolin group and which fires to a white or
nearly white color. ASTM 02 42-60. c. A white
or nearly white clay resulting from the de-
composition of feldspar. B.S. 8618, 1964, sec. 5.
16061.

"kaolinite. A common clay mineral. A two-
layer hydrous aluminum silicate, * *. It
consists of sheets of tetrahedrally coordinated
silicon joined by an oxygen shared with octa-
hedrally coordinated aluminum. Essentially,
there is no somorphous substitution. Mono-

.clinic. The mineral characteristic of the rock
kaolin. The kaolin group of minerals includes
also the recently recognized isomers, dickite
and nacrite. A.G.L; Dana 17. [606]

"brick clap. An impure clay, containing iron
and other ingredients. In ndustry the term
is applied to any clay, loam, or earth suit-
able for the manufacture of bricks or coarse
pottery. Also caled brick, earth. .T.D. [139]

'"comen-brick clap. A. red-to-brown burn-
ing clay which usually has a high percentage

footnote 1, of "commonbrick clay."
Other dictionary definitions given
in footnote show distinctions be-

of fluxing impurities, is plastic enough for
shaping, and fires to a very hard and strong
solid with little warping or; cracking at a
relatively low temperature. [240]

"pressed brick clay. A better grade clay than
that usable for common brick. It must have
a uniform color, must not warp or crack, be
fairly hard and have low absorption when
burned at a moderate temperature, and must
be free from soluble salts. CD 8d, 1942,
p. 195 [860]

"fre clay. a. A clay that is high In alumina
or silica; diffusion is not less than cone 19
(1,515 degrees C.). Fire clays may be sedi-
mentary or residual, plastic or nonplastic, and
are dominantly composed of kaolinite. The
classification' of fire clays may be related to
the composition, fiscal characteristics, refrac-
toriness, use, association with other mate-
rials, etc., such as plastic fire clays, nonplastic
fire clays, highalumina fire clay, siliceous fire
clay, flint clay, coal measure fire clay, sagger
clay, high-heat duty fire clay, etc. Bureau of
Mines Staff. b. An earthy or stony mineral
aggregate which is composed essentially of
hydrous silicates of aluminum with or with-
out free silica. It is plastic when sufficiently
pulverized and wetted, rigid when subse-
quently dried, and of sufficient purity and
refractoriness for use in commercial refrac-
tory products. HW. c. Formerly used for almost
any soft nonbedded clay immediately under-
lying a coalbed, many of which are not refrac-
tory. Compare underclay. A.U.I. Stipp. d. Soft,
unbedded, gray or white clay, high in silica
and hydrated aluminum silicates, and low in
iron and alkalies. Fire clay forms the seat
earth of many coalbeds and has value as re-
fractory clay. Also called bottom stone. Rais-
trick and Marshall, P. 22. e. A stratum of rock
found in anthracite mines which disintegrates
on exposure to air. Hudson. [429]

"brick. a. A molded block of clay or other
material, usually fired and sintered together
to form a coherent mass. The standard size
building brick unit is 8 x 4 2 inch,
while the standard size firebrick unit is
9 x 41/2 x 22 inch. However, many firebrick
consumers now prefer touse a 9 x 4 x 3
inch brick as the standard unit. A.I.S.I. No.
24. b. A solid masonary unit of clay or shale,
usually formed while plastic into a rectangu-
lar prism and burned or fired in a kiln. ASTM
048-65T. c. A block of bonded abrasive used
for rubbing down castings, scouring chilled
iron rolls, polishing marble, and work of like
nature. AGS, 1968. [139]

"brick, alumina; high-alumina brick. A re-
fractory brick of a higher alumina content
than ordinary fire clay brick. It is made from
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tween a type of clay and clay prod-
uot based upon the use of the ma-
terials, the chemical make up of the

several alumina materials, such as disapore,
bauxite, kaolin, etc. A large use of brick of
this type is in the hot zone portion of rotary
lime, cement, or dolomite kilns as well as
in the firing zone of shaft lime kilns. High-
alumina brick is also used in certain portions
of large boiler settings and in ceramic kilns
of both the continuous and the periodic types
in brief, it finds application under certain
types of conditions where the service is very
severe.' See also refractories. COD 6d, 1961.
[139]

''clay building brick. Brick for normal con-
structional purposes; such brick can be made
from a variety of brick clays. Relevant British
Standards are B.S.-657 (Dimensions) and
B.S.-1257 (Testing). The United States
Standards are-ASTM-C62 (Building Brick)
ASTMf-C216 (Facing Brick), and ASTM-C67
(Sampling and Testing). Dodd. [214]

"fire clay brick. A refractory brick manu-
factured substantially or entirely from fire
clay. HW. See also first quality fire clay brick;
second quality fire clay brick; third quality
fire clay brick. AISI, No. 2. [429]

"pressed brick. A high-grade brick used for
exposed surface work. Crispin. [860]

"refractory brick. a. A brick made from re-
fractory material such as fire clay, bauxite,
disapore, etc., used to withstand high tem-
peratures. Refractory brick are made in vari-
ous sizes and shapes; the most common sizes
are 0 x 4346 x 2½ inches, 9 x 6 x 2½2 inches,.
and 13½2 x 6 x 2½_ inches.: Bureau of Mines
Staff. b. A brick which is used as a lining for
the interior of fireboxes in furnaces and boilers.
Refraetory brick is constructed so that it can
withstand very high temperatures, but it is.
not a very good Insulator. API Glossary.
[905]

"refractory clay. Any clay showing a pyro-
metric cone equivalent: of not less than cone
27. ASB-1. See also fire clay [908]

"potter's clay; pipe clay, a. A pure plastic
clay, free from iron, and consequently white
after burning. Fay. b. A clay adapted for use
on a potter's wheel, for the manufacture of
pottery. AGr. [854]

"earthenware clay. A plastic, fine textured
clay, nearly free from lime and gypsum (as
they cause blistering) ; air shrinkage less than
5 percent; slakes in a'few minutes or requires
grinding which is usually too expensive; no
cracking in air; tensile strength, 125 pounds
per square inch, or more; incipient vitrifica-
tion reached between cones 010 and 05; vit-
rification at least two cones higher; color,
burned usually, not important unless very

232-400-77 10

materials, their physical properties,
and their characteristics when fired:
Some 'of these Isam distinctions'
have been made in the case law in-
volving clay. The use of the mate-
rial, of course, may depend upon
the other characteristics'sinceA hey
will affect the usability of the mate-
rial for a given purpose.

Appellants object to references to
Bureau of Mines classifications of
clay as not comporting with indus-'
trial: classifications. However, they
have not pointed to any definite in-
dustrial classifications which could
serve to define or- limit the term'
conimon clay. As the evidence to
be discussed, infra, will reflect, the
use of clay materials may depend
upon the particular specifications
of a clay product manufacturer.
This is also reflected in a publica-
tion of the Bureau, of. Mines. In
addition to the definitions in the
footnote, we take official notice- of
this Bureau of Mines publication,
Mineral Facts and Problems, i9t5

bad-; fire shrinkage, 8 percent maximum.>
Hess., [368]

"stoneware. a. Ceramic ware fired to a hard
dense condition and with an absorption of
less than 5 percent; not translucent; it may
be' underglazed, salt glazed, or glazed with
hard feldspathic glazes. ASGI. b. A vitreous
or semivitreous ceramic ware of fine texture,
made primarily from nonrefractory fire clay.
ACSd. [1081]

",stoneware clay. a. A clay suitable for the
manufacture of stoneware; it possesses good
plasticity, vitrifies between cones 4 and 10,
and has a long firing range. The fired color
is buff to gray. AC-1. b. Clay which ranges
from inferior material through semi-refractory
to firebrick clay. It should have a tensile
strength of 125' pounds' or 'more pounds per
square inch; low fire' shrinkage; enough plas-
ticity nd toughness for shaping; no lime or
Fe-bearing concretions; and very little coarse
sand. OD Sd, 1942, pp. 195-196. [1081]"
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ed., which, at 254-55, defines com-
mon clay as one of six different
classification groups of clay, as
follows:

Common clay is defined as a clay or
claylike material that is sufficiently plas-
tic to permit ready molding and vitrifica-
tion below 1,100 [degrees] C. Shale is a
consolidated sedimentary rock composed
chiefly of clay minerals that has been
both laminated and indurated while
buried under other sediments. The com-
mon clays and shales are chiefly ililtic or
chloritic. The materials may also con-
tain some kaolins and montmorillonites
and are usually higher in alkalies, al-
kaline earths, and ferruginous minerals
and much lower in aluminum than the
high-quality kaolins, fire clays, and ball
clays. The presence of iron usually im-
parts a reddish hue after firing. There
are no specific recognized grades based
on preparation, and very little terminol-
ogy based on usage, although such a
clay may sometimes be referred to as
common, brick, sewer pipe, or tile clay.
Specifications are based on the physical
and chemical tests of the products.

Although many- specifications' have
been established by the American Society
for Testing and Materials, American
Foundrymen's Association, American Oil
Chemists Society, American Petroleum
Institute, Technical Association of the
Pulp and Paper Industry, and other na-
tional organizations, many producers and
consumers rely on their own tests and
specifications applicable to their spe-
cific needs. The tolerance limits of miner-
alogical composition, particle* size, and
other physical and chemical properties
also are determined largely by individ-
ual requirements. Detailed data on speci-
fications are included in Bureau of Mines
Bulletin 565 (8) * *.

We next turn to the case authori-
ties involving clays for particular
understanding of the applicability
or non-applicability of the mining
laws to dlay deposits.

Early in the administration of
the General Mining Laws of May
10, 1872,. 30 U.S.C. § 21 et seg.
(1970), the mineral character of
land or locatability of a clay de-
posit depended upon the usability'
of the deposit for various purposes.
Thus, it was held that ordinary
brick clay suitable for making or-
dinary brick and tile products did
not make the land mineral in char-
acter and the deposit was not locata-
ble under the mining laws. King v.
Bradford, 31 L.D. 108 (1901);
Dunluace Placer Mine, 6 L.D. 761
(1888); and Blake Placer, decided
Jan. 17, 1889 (unreported but dis-
cussed in King v. Bradford, at 109-
10).

In 1891 the Commissioner of the
General Land Office gave his opin-
ion that a mining claim containing a
deposit of "ordinary potter's clay
is not subject to entry, under the
mineral. laws.'7 18 Cpp's. Land
Owner 15. In an opinion to the Reg-
ister and Receiver, Helena, Mon-
tana, that same year, he also indi-
cated that "deposits of ordinary
earthenware, pottery, pipe, bor brick
clay" are not subject to entry.; 18
Copp's Land Owner 15. He recog-
nized that a deposit of "fire clay"
or "Kaolin" could be located, but
emphasized that "it must be posi-
tively established" that the deposits
are in sufficient quantity to make it
of pecuniary advantage to work
for that purpose, that such lands are
more valuable for the "fire clay"
than any other purpose, and that the
entry is made in good faith for the
purpose of developing and working
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its mineral resources and for no
other purpose. Id. In a much later
case, Mrs. A. T. Van Dolan, A-
26443 (October 14, 1952), evidence
that clay could be used for making
fire-resistant products and ceramics
was not sufficient to make the clay
an uncommon type which was locat-
able.

The question of tlhe locatability
of deposits of fire clay is not com-
pletely clear from the cases and
may depend upon the quality of the
deposit and its uses. The Secretary
of the Interior had ruled in The
Dobbs Placer Miie, 1 L.D. 565
(1883), that a deposit of fire-clay
or kaolin should be located as a
placer location and not a vein or
lode. In Alldritt v. Aort kern Pacifie
R?.- Col., 25 L.D. 349 (1897), the
Acting Secretary ruled that land
chiefly valuable for deposits of fire
clay is subject to entry under the
mining laws and excepted as "min-
eral lands'from a railroad grant."
He noted that the evidence showed
the land was' not valuable for other
purposes, but was underlaid with
fire clay "of a superior quality,
which crops out in various places.'
25 L.D. at 351. Nevertheless, in
Jordan v. The Idaho Alumiinun
Mining and Mf'g Co., 20 L.Y. 500
(1895), a deposit was alleged to. be
valuable for fire clay, kaolin and
aluminum. The evidence indicated
an immense deposit of clay which
was valuable for the manufacture
of pressed brick. No other use was
indicated except testimony that the
deposit contained aluminum, but

there was not a sufficient quantity
of aluminum to be in paying quan-
'tities. The decision decided the de-
posit did not make the land mineral
in character. It is apparent that the
fire clay or kaolin and its commer-
cial use for pressed brick was not
considered as sufficient to make the
land mineral in character. Simi-
larly, in Holman v. State of Utah,
41 L.D. 314 (1912), there was an
allegedly valuable deposit of fire
clay within an area selected by the
State. This was not considered suffi-
cient to warrant the land classified
as mineral in character. The deci-
sion did not discuss the material ex-
cept to point out the fact there are
vast deposits of clay which, because
of a temporary local demand for
brick, could be used profitably. It
concluded, however, that except for
deposits of clay of such exceptional
nature as to warrant entry of the
lands under the mining laws, the
lands should not be considered min-
eral. It appears, therefore, that even
if a deposit contains fire clay, if it
is only usable for brick, including
pressed brick, the deposit-is not lo-
eatable under the mining laws.

C Olayf which was suitable for use
in the manufacture of Portland ce-
ment was not locatable under the
mining laws. Bettancourt v. Fits-
gerald, 40 LD. 620 (1912). In
reaching this conclusion, the deci-
sion emphasized the following: the
widespread distribution of the clay,
the small element of cost of the
manufactured *product i relation
to the value of the clay in its nat-
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ural state in place, the fact the pram' "one of the better, if not the best,
ticable availability- of the clay as grade of rotary mud used in the oil
a cement ingoedient was "so largely fields of Southern California. In
dependent upon the existence° of United States v. An,7 IBLA 237,
certain xtremely favorable arti- 79 I.D. 588 (1972), a deposit of ben-
ficial as well as natural conditions, to c d

R . v t~onite clay dide not meet commercial
it cannot, properly: be, -regarded iiit clmo E ropely e ~regadedm ustandards for Gertain uses for which
and of itself as a valuable mineral s f

some other bentonite clays are suit-
deposit within the. meaning of the a n f

Xmiinglaw" [t 2 1] .Whee cayable; namely, for a bleaching clay
miningen laws" t 621p.a er clay- for decolorization of crude oils, or
had been sold to a plaster contrac-
tor hut evidence; showed it was not as a rotary drilling mud. The latter

naturally absorbent and probably is the use recognized in Barngrover
could not be used as a catalytic and the former is similar to that in

agent, it was deemed common clay Ortman. Because the bentonite in

not locatable under the mining Gunn was not of a quality and quan-

laws. United States v. Shannon, 70 tity which could be marketed profit-

I.D. 136 (1963). Likewise, in ably for commercial purposes for

United States v. O'Callaghan, 8 which common clay cannot be sold,

IBLA 324, 79 I.D. 689 (1972), clay the claywas not locatable.

sold as an additive in cattle feed, One of the leading cases concern-

but which did not possess character- ing the locatability of clay, United

istics distinguishing it from com- States v. iattey, 67 I.D. 63 (1960),
mon clays, was not locatable. The recognized that deposits of clay of

case was affirmed in Q'allaghan v. an exceptional nature my m e baa-

Morton, Civil No. 73-129-S (S.D. table. However, the Department

Cal., May 13, 1974), but remanded pointed out that the only unusual
in part to determine the. validity' of qualities attributed to the deposit

one: claim based on sand and in that case were certain "impuri-

gravel deposits. ties" or flux materials useful in the

On the, other,: hand,, the excep- manufacture of vitrified sewer pipe.
tional clay deposits which have been The decision noted that sewer pipe,

recognized as locatable under the brick and drain tile are usually.

mining laws: are.: Fred B.: Ortran, classified as heavy 'clay products and

52 L.D. 467,469 (1928), a "colloidal clay deposits usable only for such

clay, which has value for' different purposes are generally not loca-

purposes, principally the filtering table. However, it noted (at 68)0:

of oils in the process; of refining"
(however, the nature of the deposit
was not. in issue in that case);
United. States v. BLarngrover (On
Rehearing), 57 .D. 533, 534 (1942),

* * * if the deposit is in itself of the

type of clay not subject to location under

mining laws, the fact th'at it is used in

combination with purer clays cannot re-

nove it from the proscribed category. In
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other words, the use to which a common
clay is put cannot make the lands in
which it is found subject to location under
the mining laws, if the use is not depend-
ent upon any unusual'charaeteristics of
the clay itself. It would be different if a
clay with unusual characteristics which
could be used in the manufacture of ordi-
nary brick were used to ma[k]e a prod-
udi for which its unusual characteristics
were essential. *

We turn now to the m11anifested

Congressional policy. By section 1
of the MaterialsAct of July 3, 19.4,

as anwended, 30 U.S.C. § 601 (1970),

Congress has authorized -the dis-

posal of mineral materials "includ-
ing but not limited to common

varieties of sand, gravel, * * *

clay" unless disposal is not other-

wvise expressly authorized by law,

including the mnining laws of the

United States. In United States v.
Mattey, supra at 65-66, the legisla-
tive history of this 'bill was quoted
in part where the Under Secretary
of this Department reported on the
bill, indicating it would apply to:

2. -Sand, stone, and gravel not of such
quality -and quantity as to be subject to
the mining laws but which are desired by
local governments, railroads, local indus-
-tries, ranchers, and farmers for -the con-
struction and imaintenance of highways,
secondary roads, railroads, structures of
various kinds, and -farm and ranch imn-
provementis. X

* *, d * * :A.R f-: * i

4. Common earth to be used for road
Ells, earth dams,- stock-watering reser-
voirs and similar uses. -

6. Clay to be used for-the manufacture
of bricks, tile, pottery, and similar prod-
ucts. (S. Rept. No. 204, 80th Cong., 1st
Sess.) ;

31, 1977

This quotation indicates the un-

derstanding of Congress concern-
ing the locatability of the sub-
stances mentioned. It -is interesting
to -compare the -statement concern-
ing sand, stone and gravel with that

concerning clay. There was recogni-
tion that a deposit of sand and
gravel of a certain quantity and

quality may be subject to the min-

ing laws, whereas other deposits

would not even though there would
be a local economic demand for such

materials. However, the. statement
regarding clay was more similar to
the statement concerning common
earth which has never been consid-
ered to be locatable under the min-
ing laws. The statement on clay
specifically referred to certain uses,
the manufacture of bricks, tile, pot-
tery, and similar products. There
was no recognition that any deposit
of clay of a certain quality or quan-
tity used for such purposes could be
locatable under the: mining laws.
This understanding of Congress

oncerning the nonlocatability of
common earth and of clay used for

the enumerated purposes was un-
doubtedly the reason Congress saw
no need to list either clay or com-
mon earth as one of the "common
varieties" of materials excluded

from the mining laws by section 3 of
the'Surface Resources Act of July

23, 1955, 30 U.S.C. 1611 (1970),
because common earth and common
clay wvere never considered locatable
under the mining laws.
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We noted in United States v.
/Gunn, upra at 248, that although
many of the criteria in determining
-what constitutes a common variety
of material under section 3 of the
Surface Resources Act may be ap-
plicable in determining whether a
deposit of clay is locatable gen-
erally, the basis for the determina-
tion should not be confused.

[2] With this background of the
law and policy that has developed
concerning the locatability of clay
deposits, we turn to appellants' con-
tentions. We cannot agree with ap-
pellants that the Government failed
to make a prima facie case. As the
law and policy discussed above indi-
cates, there has been a sharp dis-
tinction between clay deemed to be
a common or ordinary clay and a
deposit having exceptional qualities
which makes the clay suitable for
purposes for which ordinary clay
could not be used. There were opin-
ions by the. Government's expert
witnesses that the clay or shale
material within these claims is sinii-
lar to that found in great abundance
in that particular local area of Utah,
that the material cannot meet re-
fractory standards, and that tae
material is only a common or ordi-
nary material not having any excep-
tional qualities.. These opinions and
evidence were sufficient to establish
a prima facie case that the material
within the claims was not locatable
under the mining laws. It was,
therefore, incumbent upon the ap-
pellants-contestees, who bear the

ultimate risk of nonpersuasion, to
go forward with their own evidence
to rebut the Government's case with
a preponderance of the evidence. Cf.
Foster v. Seaton, 271 F. 2d 836
(D.C. Cir. 1959). In reviewing the
evidentiary record, we must con-
sider all the evidence presented.
Thus, even if there were any defi-
ciencies or weaknesses in the Gov-
ernment's case, evidence submitted
by appellants which tends to sup-
port the Government's position may
be used to overcome those deficien-
cies. United States v. Taylor, 19
IBLA 9, 82 I.D. 68 (197).

[3] Appellants attempted to es-
tablish that these clay deposits
should not be considered as common
or ordinary, but that the material
has unique and exceptional quali-
ties. The General Manager of the
Interstate Brick Company, one of
two brick manufacturers in Utah,
testified. He gave a brief history of
brick manufacture in Utah and the
Intermountain West. When the area
was first settled, certain clays found
in abundance in valleys in the Inter-
mountain area, and which he calls
"valley clays," were used locally for
brickmaking by. many different.
brick dealers and the settlers. How-
ever, instead of there being hun-
dreds of brickmakers, now there are
only two. The manufacture of brick
and other clay products has become
sophisticated and specifications for
the clay materials have changed.
Certain qualities in a clay deposit

[84 I.D.
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are sought. Many tests are con-
ducted on various clay deposits to
ascertain if it will meet the specifi-
cations of the company, and only a
very few deposits are found which
are acceptable to the needs and re-
quirements of the company. His
company found this deposit desir-
able in part because it was a color
the company had been seeking (Tr.
105). His company proposed to use
the clay in blends, combining other
clays. and silica sand for manufac-
turing brick, floor tile: and similar
products.

Another witness of the appellants,
Dr. Ivan Cutler, an expert in the
field of ceramic engineering, dis-
putes the classification of this de-
posit as a common clay. He testified
that the term "common clay" is not
generally used in industry classifi-
cations, but that if he were to use it,
he would apply it to the so-called
"valley clays" from which brick had
formerly been made locally. He
testified the deposit had several
unique characteristics including its
strength, firing temperature range
(in the lower range), its plasticity,
and permeability which make it de-
sirable for use in a modern face-
brick industry. On cross-examina-
tion he admitted (at Tr. 166) that
there are many deposits of clay and
types of clay, and each one might be
different and thus "unique" in that
sense. He also testified the material
could probably be used in making
stoneware.

Appellants' evidence generally
shows that the material from the
claims, at least that from the one
exposed pit, may be of good quality
for brick and tile making. It is evi-
dent the material meets the particu-
lar specifications of the Interstate
Brick Company as it can be used
with its particular blends for manu-
facturing brick, tile and other clay
products. Although the low firing
temperature of the Kamas clay may
be desirable for a mix with a mate-
rial having a 'higher temperature
range to achieve a desired manufac-
turing effect, it is conceivable that
a mix with other materials would
not achieve the desired effect. The
evidence did not show whether the
clay meets special specifications or
requirements for other manufactur-
ers of clay products.

There was little, if any, proba-
tive evidence that the material from
these claims could be marketed suc-
cessfully for use in making stone-
ware or other products except for
those structural products made by
the Interstate Brick Company. The
gist of appellants' case rests upon
the desirability of the deposit for
that company's particular blend re-
quirements.

The crucial issues this appeal
raises are whether the changes in
the brick and other clay-product
manufacturing industry warrant a
change in the interpretation of the
mining laws for clay deposits. In
other words, does the fact a given

1371
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clay deposit may meet the particu-
lar specifications of a large brick
and tile manufaoturer,, whereas
many other available deposits would
not meet those specificdtions, impel
a deternination that the desired
'clay deposit should be considered a
valuable mineral deposit under the
1iining laWs? Or does the fact a
-particular deposit may be of a bet-
ter quality for the manufacture of
certain other clay products, as pos-
sibly pottery, earthenware, or stone-

-ware, than other widespread clay
,deposits, impel such a conclusion?
We must answer no to these ques-
tions. .'

We appreciate that technological
and industrial changes may imbue
minerals with economic values that
did not exist before such develop-
mients created a particular demand

for the mineral. The history of
uranium most dramatically demon-
strates this. However, the change in
technology which created a demand
-for uranium was not simply an in-
proveitent of existing techniques
and manufacturing processes using
similar substances. It was a com-
pletely new technology created by
new theoretical and practical -con-
*cepts and applications. The use to
which uranium is put is not a use
that any ordinary material could
serve if necessary. Uranium has an
intrinsic value which may, be af-
fected, as is the case with most me-
tallies, * by circuffstances causing
changes in world-wide and national-
prices for the mineral.

With this .deposit of clay,.how-
ever, there is no intrinsic value

wTh:[cl c~albe measured by a world-
.wide or. national market: for the
mineral T.'he major. value which
can be imparted to this deposit de-
pends rilmarily upon the special
needs and requirements of one
major local n inifgctnrer of clay
products. We do not know whethgr
this particular deposit would meet
'the needs and specifications of-other
manufacturets. Further, although
this deposit is- of better quality and
would meet the specificati6ns of that
manufacturer, the major proposed
-use for the material could be served,
if needed, and as was done in the
past, by other commonly available
clays with some alterations in the
manufacturing processes.

Undoubtedly by 1947 when the
Materials Act was passed, as well as
at the time of the hearing in this
case, there had been technological
changes in the manufacture of brick
and clay products from the early
days;. when the. area wasI being
settled. Nevertheless, brick, tile,
pottery and similar uses were ex-
pressly mentioned in the legislative
history as uses: for clay which could
be sold under thatLAct, rather than
located under the mining laws. We
are not persuaded that. there is a
sufficient evidentiary basis or other
reason for distinguishing this case
from the past precedents and strong
Congressional policy. While for the
purposes of a major manufacturer,
this deposit may have uniquely de-
sirable qualities in: comparison with
other widespread clay deposits, it
may not be so uniquely desirable for
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other manufacturers withdifferent
specifications and requirements.

In referring- to "common clay"
which is not locatable under the
mining laws, the precedents demon-
strate that clay used only for struc-
tural brick, tile, and other heavy
clay products, and pressed or face
brick, falls within that classifica-
tion. They also demonstrate. that
clay deposits useful only for pot-
tery, earthenware, or stoneware
which cannot meet the refractory
and other quality standards for
high-grade ceramic products, such
as china, come within that classifica-
tion. The exceptional qualities that
have been recognized as taking a de-
posit outside the classification of *a,
comimon or ordinary clay within the
meaning of the mining laws are, as
mentioned, clays having a sufficient-
ly high refractoriness to meet the
standards for products requiring
such special qualities. In addition,
certain clays with special character-
istics making them useful for par-
ticular uses, such as in the oil and oil
well drilling industries, outside the
manufacture of general clay-prod-
lucts, have been considered locatable.
*We realize that the classification of
clay deposits as locatable or nonlo-
catable because they do not have
these special characteristics and
uses may not coincide with some
classifications used by industry, if
there are any such definite classifi-
cationIs, which has not been shown.
See quotation from iMieral Facts
and Problems , supra. However,
these distinctions are well en-

grained i the interpretations of the
mining laws. *We adhere to such
distinctions.

AWe note that it is not significant
in this case whether the deposit
could be profitably marketed for use
in the manufacture of brick, tile,
pottery and such other clay prod-
ucts, or whether the' deposit may be
of better quality than many other
deposits for those purposes. United
States v. Mattey, supra. The fact-
material may be marketable at a
profit for purposes not recognizable
under the mining laws may not be;
considered in determining the locat-
ability and marketability of a de-
posit for cognizable purposes. C.
Ulnited States v. Taylor, supra. The
uses to which appellants propose to
sell these materials are not uses
which have been recognizable under
the mining laws. They are limited to-
the strluetural or heavy clay prod-
ucts, face brick, and possibly pot-
tery, stoneware or earthenware.
Appellants have not shown that the
material from this deposit can meet
refractory standards for high-grade
ceramic products. They have not
shown the deposit can be used for
other industrial purposes for which
ordinary clays cannot be used such
as those in the oil and oil well drill-
ing industries. In short, they have
not shown the deposit has the type
of exceptional qualities which have
been recognized as distinguishing
the deposit. from other clay deposits
considered as common or ordinary
clays under the mining laws.

137]



150 DECISIONS OF TE DEPARTMENT OF THE INTERIOR [84 I.D.

We agree with the Administrative
Law Judge that appellants have not
shown the clay can be marketed
profitably for uses for which com-
mon clays cannot be used. We
modify the decision to the extent of
emphasizing that there is an insuf-
ficient showing that this deposit has
the exceptional qualities which
would take it outside the purview of
being considered a common clay
under the mining laws.

Accordingly, pursuant to the au-
thority delegated to the Board of;
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion appealed from is affirmed as.
modified.

JOAN B. THOMPsON,
Administrative Judge.

WI CONCUR:

MARTIN RIrvo,
Administlative Judge.

ANNED POINDEXTi R Lwis,

Administrative Judge.

HEARINGS Drvisiow
6432 Federal Building

Salt Lake City, Utah 84138

April 16,1975.
UNITED STATES Or AMERICA, Contestant,

v. THOMAS J. PECx & SON, INC., ANTHONY
T. PECK and TONY PECK, Co01testees.

UTAH 10704, involving Uintah Lode
Mining Claims #1 through #10, inclu-
sive, situated in sec. 21, T. 2 S., R. 7 B.,
Salt Lake Meridian, Summit County,
Utah.

DECISION

Appearances: rol R. Benson, Esq.,
Department of Agriculture, Ogden, Utah,
for Contestant; Richard M. Mollinet,

Esq., Hatch, Kirsch, Mollinet, Bates,
Crofts & Gill, Salt Lake City, Utah, for
Contestees.

Before: Administrative Law Judge
Sweitzer.

This proceeding was initiated by a
complaint dated Aug. 31, 1973, issued by
the Utah State Office, Bureau of Land
Management, U.S. Department of the In-
terior, at the behest of the Forest Service,
U.S. Department of Agriculture. The
complaint alleges that the subject min-
ing claims are not valid because:

"1. There are not presently disclosed,
within the boundaries of the mining
claims, minerals of a variety subject to
the mining laws sufficient in quantity,
quality, and value to constitute a dis-
covery.

2. The land is nonmineral in charac-
ter.

3. The mineral material claimed as the
basis for the mining claims is a common
variety of clay not subject to location
under the mining laws."

Contestees answered and generally
denied the said charges. Pursuant to due
notice a hearing was held in Salt Lake
City, Utah. Thereafter, contestant and
contestees filed briefs. Said briefs, as
well as the complete evidentiary record
of the case, have been considered in writ-
ing this decision.

Sumination of the Evidence

Stephen A. Scott testified to being the
District Forest Ranger administering the
Forest Service land within the bound-
aries of which lie the contested claims.
He stated the land covered by the claims
has significant value for such purposes
as scenery, recreation, watershed pro-
tection, grazing and wildlife.

David H. Crockett testified as a mineral
examiner with the Forest Service. He re-
lated receipt of a Bachelor of Science
degree in geology and of twenty-odd years
experience in the field of geology. He
testified to familiarity with the con-
tested claims and as to certain studies he
had made to familiarize himself with
clay minerals. His testimony shows that
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for his professional knowledge pertain-
ing to clays and like materials, he relied
in significant part on professional pub-
lications of the Bureau of Mines and
other geology related agencies. He de-
scribed the general geologic setting of
the claims as being composed largely
of a' formation known as "Red Pine
Shale" (Tr. 29), and said that forma-
tion "rings the Uintah Mountains in gen-
eral on both the north and west ends and
the south flank." (Tr. 30.)

Mr.- Orockett told of making exanina-
tions of the claims in the early 1970's and
obtaining samples from an exposed pit
on Uintah Lode No. 2. (Tr. 31-32, Ex. 2.)
He said he took four such samples in the
company of a representative of contestees
and delivered them to the Pittsburg Test-
ing Laboratory office, located n Salt
Lake City, for testing. Following split-
ting and combining, they were sent to
various laboratories for a series of tests
for such things as hardness, percentage
of shinuability, water plasticity, drying
strength and potential uses of this type
of material. He stated that the requested
tests included testing for "pyrometric
cone equivalent" (POE), which he ex-
plained to be a test of refractory charac-
teristics of a material when subjected to
increasing temperatures. He said his lim-
ited research indicated material having
a POE below 19 is not considered refrac-
tory material.'

Based on the testing results received
(Ex. 3), including POE showings of be-
low 19, Mr. Crockett concluded the mate-
rial to not be a refractory clay; rather,
he characterized it 'as follows, "It is a
common variety of a shale or shale-like
material, which there is an awful lot of
lit. It is not refractory." (Tr. 37) Mr.

"A Dictionary of Mining, Mineral, and Re-
lated Terms (U.S. Bureau of Mines, 1968, at
p. 908) defines "refractory" in part as "A ma-
terial of a very high melting point with proper-
ties that, make it suitable for such uses as
furnace linings and kiln construction. * * "
and "refractory clay" as "Any clay showing a
pyrometric cone equivalent of not less than
cone 27. ** * *"

Crockett calculated a cost of approxi-
mately $3.35 per ton to load and deliver
the materials from the claims to Salt
take City, a distance of some 67 miles.2

(Tr. 38-41.)
Respecting samiples of materials from

the claims fired at temperatures of be-
tween 1800 and 2300 degrees Fahrenheit,
Mr. Crockett gave as his opinion of the
differences created by the various firing
temperatures:

"Well, the first noticeable thing that I
saw was a color change as the tempera-
ture increased. The: next thing that I
noticed, personally, was that as the tem-
perature increased, the degree of defor-
miation began-to take place, a little check-
ing, and What appears to me, as far as
I an tell, a little bloating, as it got
higher." (Tr. 43.)

Illustrating with a map (Ex. 4), Mr.
Crockett gave-the following observations
relative to the existence of the same or
similar mlaterials to that which he; ob-
served on the mining claims at issue:

"Well, I have observed this particular
formation in a number of different places,
for an equal number of different reasons,
and have found it to be fairly consistent
in its nature. There are certain local
variations. You might get 'an increase in
imbedded quartzite within the formation.
In other localities you may even find that
the same formation may disappear for a
short distance. Whether this is a strue-
tural geologic problem or not, I'm not pre-
pared to state, but it's a fairly consistent
formation that rings at least the western
half of the Uintah Mountains.

* * * * *

2 Actually the testimony at Tr. 38-41 is con-
fusing, as to whether the 67 miles, and the cal-
culation based thereon, intends Salt Lake City
or West Jordan, Utah where contestees' wit-
ness Cahoon subsequently stated the Interstate
Brick Company plant is situate (see p. 7
infra). However, for purposes of this decision
the confusion on this point is not material. I
take official notice that West ordan', Utah s
some ten miles, more or less, southwesterly of
Salt Lake City.
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"It would run into billions of tons of
material. I might state, though, that the
average thickness of the formation where
it can be measured is around 1,000 or
1,200 feet." (Tr. 46-47.)

Mr. Crockett described a microscopic
study he made of the material from the
claims in the following manner:

"Well, I observed the fact, that it was
predominately a mixture of what ap-
peared to be fine grained chlorite, some
sericite mica, which is common mus-
covite, and quartze [sic]. Under the
polarizing microscope it appeared to have
some small parts of barite and there were
some iron oxides that were also present,
but I did not make a determination of the
amounts. There was a lot of the material
tha t was extremely fine-grained, prob-
ably of the five micron or two micron
class, which would place it as a clay.
Then in conjunction with Mr. Gather, an
employee and geologist with the Bureau
of Mines, we ran a differential, thermal
analysis on the sample. I was merely an
observer, and the test failed to produce a
thermogram typical of either a mont-
morillonite or a kaolinite clay.

* * ,* * *

* * The sample appeared to have

some very poor bedding to it, that is, the
bedding planes as it was deposited as a
sediment. It apparently was deposited
under rather mixed conditions; and the
bedding is not a clearly defined struc-
tural bedding, as you might find in a
sandstone. I felt, from my examination
under the microscope, that the large pre-
dominant amount of particle size was
siltstone. However, that is a subject of
conjecture, I'm sure. We did not get a
thermogram that did show either a
montmorillonite or a kaolinite, but that
does not say that there are not clay-sized
particles in the material." (Tr. 59-60.)

In response to whether he would clas-
sify the materials as a "lode or placer
type of deposit," he stated, "I would be
most inclined to classify that as a placer
because of its size and extent." (Tr. 60.)

On cross-examination Mr. Crockett ad-
mitted that his studies relating to usages
of, and values of, clay materials were
limited. He acknowledged that clays
could be used for purposes other than
making refractory products. He stated
that he knew of no place where "Red
Pine Shale" could be found except the
area around the foot of the Uintah
Mountains. He said that although he be-
lieved the materials in question were not
truly clay but siltstone, that illite is also
one of the clay minerals, and that he
made no tests to determine whether.illite
was present, lie conceded also that he
did not know how local variations--in
clays would affect the usability or the
profitability of clay. (Tr. 72.)

William L. Johnson testified as a For-
est Service mining engineer. He testified
to his having been employed for about 15
years as a mining engineer and geologist
and stated that while employed in Ca-.
fornia he examined numerous clay de-
posits in that state. He testified to his
having examined the claims at issue. He
stated that based upon his examination,
and upon the results of the tests of sam-
pies that "* *'* I would conclude that
the material is a common variety of
shaley siltstone or silty sandstone. It is
not a true clay, in the sense of the word
or in the mineralogical definition." (Tr.
75-76.) With regard to whether the mate-
rial would be properly locatable as a
placer or a lode claim, he stated that in
his opinion it was a placer material, and
he said that there were "numerous clay
sources" in Utah. (Tr. 82.)

On cross-examination, he responded in
part as follows: 

Q. Do you know whether the clays
from any one particular source are used
exclusively in the manufacture. of face
brick, without mixing with any other
material?

A. Normally, from my experience in
California, I can say that it is quite
common to have a blend of clays.

Q. Then, is it not possible, r. John-
son, from your previous testimony, that
clays might be located for different char-
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acteristics which they cou
to a finished product?

A. This is correct. If clad
be low, say, in iron, for 
may have to bring in' either
some clay that was higher 
may be mixing of clays to
sired color and a uniformit

Q. * * * Do you know of
within -a 200 mile radius
City where a clay with tl
characteristics of the red 
be located?

ld contribute explanation on direct examination con-
tinned:

y happened to Q. Do you use clays from any of these

Joration they pits alone in manufacturing a product?
iron oxide or A. No.

in iron. There Q. Do you have to mix clays from varn-
obtain a de- oes pit locations to obtain a desirable

T. end product?
any location A. We do not make one product that is

of Salt Lake made out of one clay. We blend all of
iese identical our-each product that. we make has a
tine shale can particular blend of 'clays in it, for the

reasons' which each clay gives to that
product.

A. I do not know of any-frolm my own
personal knowledge I do not know of any
other. deposits of a shale identical to this
shale in composition and characterization.
I have had no occasion to sample it, but I
do not know of any. (Tr, 83-84.)

Harold P. Cahoon, called to testify by
contestees, advised that he is the General

M1anager of Interstate Brick Company-
located at West Jordan, Utah. He testified
that he has a Doctorate degree in ceramic
engineering, and degrees also in mineral-
ogy, and that he has been actively en-
gaged in the field of ceramic engineering
since completing his ed'ucation in the
1950's. He is a member of the American
ceramics Society. With respect to re-
search he has done in the testing and
classification of clays, he testified "At the
University of Utah I did a lot of work on

the classification of elays by mineralogy
tests." (Tr. 93.) H1e referred also to other
testings of clays that he has been involved
in, and he indicated that he has been

closely associated with the brick manu-

facturing industry for 30-odd years.
He stated his company utilizes about

15 different clay deposits for the manu-
facture of bricks, and -that the furthest

distance from which his company hauled

clay was approximately .200 miles. He es-
timated that his company 'might have to
test 1,000 samples before finding a clay

deposit suitable for its purposes, and that
it locatue a new satisfactory deposit only
about once in every five to ten. years. His

- * * .* O *

Q.' The specifid reference to the red
pine shale, which I would like to refer
to hereafter as Karnas. clay; how did you
locate that clay?

A. A sample was brought into 'our
plant.

Q. Did you take this sample through
'the testing procedure? ' -

A. Yes.
* a * Ma * :

Q. Did you- arrive at any conclusions
with respect to the usability 'of this
particular clay in your operation?

A. Yes. -
Q. Can you tell us what those were?
A. It gave us a very dense, hard body,

-and it exhibited a very wide maturing
range.

It gave us a color which we had been
.seeking for quite a long time. (Tr. 100-
105.)

Mr. Caboon defined 'maturing range"
as "a firing temperature" upon which you
can-burn this material and obtain a satis-
factory product, and he gave the follow-
ing as "important distinctions" between
the "Kamas clay" and "clay which might
usually be found on the surface of the
Salt Lake Valley":

."It's those properties which I have re-

iterated; the extrusionability, which is

tied into its plasticity, its ability to be
dried, its maturing range, its lack of solu-

able salts, and the finished firing property
of hardness, toughness, that pleasing
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'color, and its strength, all these things
were good." (Tr. 106.)

ie said the Kamas clay was particu-
larly usable in the making of floor tile
by his company, and was also usable in
making its structural load-bearing brick
and cast shingles. (Tr. 106.)

The following exchange also took place
during direct examination of Mr.
Cahoon:

Q. Let me ask you: Is there any market
for clays which we have previously re-
ferred to in this testimony as "valley"
clays?

A. No.
Q. In your opinion, Mr. Cahoon, is

there any market for the Kamas clay?
A. Yes.
Q. Would the Knamas clay demand a

higher price on the market than valley
lays?
A. Yes.
Q. Mr. Cahoon, if, in fact, the Kamas

clay is deemed to be a locatable mineral,
are you prepared 'to commit money and
time and other means to the development
of a mine at that location?

A. Yes.
Q. Is it your opinion that you can ex-

tract this clay and use it and obtain a
profit from the product?

A. Yes.
Q. Are the characteristics of this clay

essential to a brick operation?
A. Yes.
Q. Let me ask you this: Are the prod-

ucts which you could, make from the
Kamas clay suck that they would com-
mand a higher price in the market than
the products made from' valley clays?

A. Yes.
* * * *

Q. Where are the products made by
Interstate Brick Company sold?

A. The floor tile is sold all over the
United States, Hawaii and Puerto Rico.
The roofing tile is sold in all the Inter-
mountain West, California, and we have
an inquiry for a large order even in flor-
ida. The brick is being sold in Utah,
Idaho, parts of Wyoming, parts of Colo-

rado, parts of California and parts of
Arizona. (Tr. 107-108.)

On cross-examination, Mr. Cahoon ex-
plained that when he was talking about
"valley clay," he intended:

A. That would be a surface clay found
in practically any valley in the State of
Utah.

* * *; * *

Q. Is it your testimony, and do I un-
derstand you correctly, that the: valley
clay is simply not useful for any purpose
to you?

A. To us, no.
* * * *: :*

Q. You talked about blending. Now,
you left me, perhaps, with the 'impression
that this Uintah clay could be used
'without blending it; am I right in that?

A. No.
Q. It has to be blended?
A. We would blend it.
Q. What do you mix when you blend

clays?
A. Different dlays.
Q. Do you mix anything in besides

clay?
A. We have a 'mix that we add, silica

sand. (Tr. 109-110.)
Anthony T. Peck testified that he is

President of Thomas J. Peck & Sons
Trucking and Mining Corporation, which
is engaged in the minifig and hauling of
clays. He is one of the locators of the
claims under contest. His direct examina-
tion included:

Q. And did an officer or employee of
Interstate [Brick Company] enter into
negotiations with you for a lease of this
clay location?

A. Yes.
Q. Mr. Peck, are you prepared to move

mining machinery on to this location in
order to mine and remove'this clay if a
location is established?

A. Yes;
Q. Do you have any other parties in-

terested in purchasing this clay from
you?

A. Yes.
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Q. Can you mine and remove this clay
and sell it at a profit?

A. Yes. (Tr. 115.)
On cross-examination Mr.: Peck said

that he was prepared to place mining
equipment within the boundaries of
Uintah Lode Mining Claim No. 2. He
explained:

A. I would like to mine in that par-
ticular spot [the existing pit on Uintah
Claim No. 2] because there's already
been some eight to ten thousand tons re-
moved. It's an ideal spot, and it's already
been exposed and opened up, and anybody
in the mining business would be crazy
not to. There are alternate spots on the
opposite side of this hill where you
could take out approximately, upwards of
a million or two tons and still couldn't
be-

Q. Where would that be?
A. Number one, or number one and

number two both. It would be somewhere
between the line of number one and num-
ber two both.

Q. You could take out a million tons in
that area, then, with no particular diffi-
culty; is that correct?

A. Yes. Without it being visible from
the highway.

Q. And what arrangements for sale do
you contemplate, in terms of tons per
year?

A. We have a standing offer of 25,000
tons. Not necessarily per year, but that's
the amount negotiated on to deliver into
the plant.

Q. So, then, you would have a fifty
year, or more, supply on claims 1 and 2?

A. Yes. (Tr. 118-119.)
Ivan B. Cutler, Professor of Ceramic

Engineering at the University of Utah,
with a Doctorate in ceramics, testified
that since obtaining this degree in 1951
he has been actively engaged in the field
of ceramic engineering. He testified to
familiarity with testing of characteristics
and properties of clays and to having au-
thored numerous articles in the ceramic
engineering field. The following exchange
occurred during direct examination:

: Q. Have you, during the years 1973
and the first part of 1974, performed any
tests or made any investigations with re-
spect to the physical properties of vari-
ous types of clays found in the State of
Utah.?

A. Yes.
Q. What was the purpose of your in-

vestigation?
A. Really, to measure their ceramic

properties.
Q. Can you describe for us what the

investigation consisted of?
A. It consisted of locating some clays,

some valley clays, for example, crushing
and grinding these, if need be, and ex-
truding them into test samples. We then
measured the plastic properties, drying
shrinkage, firing and firing shrinkage,
porosity, and what absorption to see how
they would react to ceramic processing
procedures. (Tr. 123-124.)I

Exhibits B and C are large boards con-
taining numerous fired clay samples. As
described by Dr. Cutler:

"Exhibit B refers to the section of sam-
ples of extruded bars that I and some of
my workers at the University processed
through a regular firing procedure to
measure their properties. You can see
that this refers to some of the Kam-as
clays and mixtures.

"This Exhibit C shows soine local sur-
face clays that we obtained and like-
wise processed." (Tr. 124.) '

Dr. Cutler identified Exhibit D as be-
ing a compilation containing " * the
data for the fired product of these clays
that are shown in Exhibits B and C." He
stated that Exhibits B, C and D were
prepared either by him or under his su-
pervision. By the use of illustrations,
the witness expressed the following
conclusions:
I "The characteristics of local surface

clays is that they contain considerable
amounts of calcium carbonate, and that
gives a very unusual characteristic to
the response to high temperatures, as you
may well imagine. Calcium, or limestone,
decomposes when heated, and this decom-
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position with the carbon dioxide leaving,
means that the material is very porous.
If it were to become very dense, then it
would have to shrink a great deal.

"As we fire, what we find out, of course,
is that the water absorption is very high.
You will notice that water absorption
here ranges above 10 percent, because as
soon as you heat these up and decompqse
that limestone, you leave a lot of room in
the material and as soon as you put that
in xvater, the water will absorb into all of
the pores that were left from the decom-
position of the limestone contained in
these local surface clays.
- "Noww if you heat it high enough, it will

--begin to shrink, and that shrinkage, then,
will lower the water absorption. But the
problem with these is that this isn't any-
thing that-this shrinkage process can-
not be-controlled. As you can see, it oc-
curs very sharply here. As a matter of
fact, we have some samples, and I'll show
those a bit later, that show how critical
this shrinkage process is.
* "The thing I want to emphasize to the.

Court is that we are dealing with mate-
rials that have very high water absorp-
tion because of the decomposition of this

-limestone, which is contained- as very,
;very tiny particles in the local surface

clays. (Tr. 128-129.)
Dr. Cutler continued that the tempera-

ture at which these "local surface" -clays
begin to shrink is about 2000 degrees
-Fahrenheit and that:

"C * If you go up to 2,100 fahrenheit

[sic]; then you are in severe danger of
losing the material because it will be so
soft that it won't be able to withstand
the load of one brick being placed on: top
of another." (Tn 129.)

Dr. Cutler testified that the normal
range of firing temperatures in a modern
brick plant Would be between 1800 and
2300 degrees Fahrenheit, noting again
that the clays on Exhibit C began to
shrink at about 2000 degrees Fahrenheit
which is in about the middle of that
range. He added:

"But it's a very disastrous type of
shrinkage that occurs, and I can illus-

trate that here with this exhibit C. It
shows each of the same clays. This is the
one right here-this is where you really
like to be able to fire, but you will notice
that this sample right here, even in our
laboratory, we can't hold the temperature
constant enough, and it was just a little
bit hotter on one side of the sample than
the other [pointing to sample No. fired
at 2012 Fahrenheit"]. (Tr. 130.) -

He illustrated that some of the higher
firing temperatures, such as those above
2100 degrees Fahrenheit as respects the
so-called valley or local surface clays
can cause some 25 percent shrinkage and
added:

"It's just not possible to manufacture
products when you are involved with
twenty-five percent dimensional change
in the product." (Tr. 132.)

With reference to certain additional
samples of fired valley clays; Dr. Cutler
explained'

",These exhibits represent the difficulty
in trying to get a hard, dense material
from clays 1, 2, and 3, by firing at approxi-
mately 2,100 degrees farenheit -[sic].
Once again, they have considerable distor-
tion, as you can see from the nature of the
exhibits [referring to exhibits E, -F and
GI, plus there's an extra large amount of
shrinkage involved in that densification.

"Now, because porosity. as indicated
from water absorption, is an indication of
weakness in the fired material, it is al-
most a one-to-one correlation, that if you
make the material dense you will also
have it very strong. Conversely, if it's
porous, and if it absorbs a lot of water. it
will be veak." (Tr..134.)

Dr. Cutler compared and contrasted
the fired characteristics of the "Kamas
clay" (i.e., "red pine shale"). He stated
that the showings on Exhibit D of "very
low linear shrinkage" under different fir-
ing temperatures is an "unusual property
of this particular elay." (Tr. 139.)

He went on to explain further:
"Now, one wonders, then, why do we

have the material here that has such a
limited amount of shrinkage, -and at the
same time shows a considerable decrease
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in the water absorption. Now, that can
only take place if something happens to
fill in the spaces there without getting
any shrinkage involved. One of the likely
explanations for this behavior comes
from the nature of the mineral itself
that's contained in this Kamas clay. Our
examination of this Kaamas clay indicates
that it's prominently an illite or hydrus
mica.

* That's a unique type of clay
mineraL It's unique because it contains
within the structure a flux. The cations
that go in between the layers of minerals
are mostly potassium ions. This,, of
course, means that we have, right in the
clay mineral itself, the necessary ingredi-
ents for a good porcelain type of com-
position. * *" (Tr. 141-142.)

IHe explained that the Kamas clay's
,porcelain type of composition would per-
mit use in a "low temperature range"
of between 1900 to 2000 degrees Fahren-
heit.. He called this one of this clay's "un-
usual characteristics," and also stated:

"Another unusual characteristic of this
clay is that it contains, according to our
analysis, about a quarter of a percent of
manganese, in addition to some titanium
dioxide and iron oxide. The iron oxide
gives this reddish-brown type color, bt
manganese and especially in conjuntion
with titanium and iron will give that
brown color that is characteristic of fired
Kamas clay .. . That's an unusual char-
acteristic. You don't find that very often.

"Now, how can this characteristic of
this material help out in manufaeturing
other types of ceramic materials? Let
me just show here how this material can
be mixed with, for instance, Koosharem
clay"- (Tr. 143-144.)

He explained. that a mixture of the
Kamas clay with its characteristic of
low firing temperature along with the
high firing characteristics of the l?,oos-
harem clay, can cause a minimizing of
the shrinkage involved in the mixture
and at the same time make the mixture
of the two materials dense:

232-400--77 11

* * As we mix this Kamas clay with
the Koosharem clay, we get a water ab-
sorption minimum here at a higher tem-
perature. * * * So, it's obvious, to me, at
least, from my experience, that you could
make a mixture of these two and utilize
the best characteristics of the Kamas
clay to reduce the firing temperature of
the Koosharem or some other clay. So,
this Kamas clay has a nature that it could
be used very well with other types of
materials in lowering their firing temper-
ature, and probably reducing their
shrinkage as well. That's the kind of tests
that we have carried out. * (Tr.
-145-146.)

Dr. Cutler said he obtained the Kamas
clay samples by going up to the deposit
with Thomas Peck, and "sampled across
the deposit in two different locations,
along the vein that had been opened up
* 0 * in the pit which has previously been
referred to in this proceeding." With re-
gard to whether the "red pine shale"
(also referred to by contestees as "Kamas
clay") is in fact "a clay within the ac-
cepted definition of*that word," Dr. Cut-
ler stated:

"Well, there are several criteria for
whether material is a clay,, and according
to the geological definition, only part of
the Kamas clay would be a clay because
only part of it would fall within the
minus five micron range. My guess would
be, from looking at the scanning electron
microscope pictures of the material and
working with it, that something on the
order of maybe twenty to thirty percent
of it would be in this minus five micron
range."

"If you talk about it from the point of
view of its crystal or mineralogical char-
acter, you are driven to the point that

-it's a hydrus mica or an illite type of
clay mineral, so it really depends on how
you make that definition." (Tr. 146-147.)

He noted that a hydrus mica or illite
type material is commonly referred to as
a "clay."

Again referring to his comparisons of
various "valley clays" with the so-called
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Kamas clay obtained from the mining
claims, he was asked:

"* * * From this comparison have you
been able to form any opinion with re-
spect to whether the Kamas clay has any
characteristics which are exceptional ?"
(Tr. 147.)

Stating that he had, he said:

'Well, in my opinion, the Kamas clay
is very desireable [sic] because of its
characteristic of showing very little fired
change, and at the same time, develop-
ing considerable mollite at the firing tem-
perature and becoming very dense, non-
porous. I would expect, from the rela-
tionship between porosity and strength,
that its strength would also be very
high." (Tr. 147.)

Dr. Cutler stated that of several cri-
teria utilized in classifying clays, in his
opinion the ultimate use of the clay is
one of the proper criteria. He gave his
opinion that the Kamas clay exhibited
qualities pertaining to strength, plas-
ticity, and shrinkage which would make
it particularly adaptable to the face
brick industry, as distinguished from the
"common brick" industry. (Tr. 149.) He
advised that so far as he knows, there
are no bricks manufactured in Utah by
the "common brick method." (Tr. 150.)
Further direct examination included the
following:

Q. Are there any other purposes for
which this clay might be used, other than
face brick?

A. Well, it follows, at least from the
German literature, that it would be a
very good candidate for stoneware.

Q. Have you attempted to make any
stoneware with this clay?

A. Yes. We have an exhibit here. (Tr.
151-152.)j

Eixplaining two samples of stoneware
which he exhibited (Exs. H and I), Dr.
Cutler stated that a mixture of. about 75
percent Kamas clay and 25 percent "ball
clay" gives more plasticity and can be
utilized to make stoneware pots. He con-
eluded "* * Through these pots we show
that they had the kind of plasticity and
the kind of characteristics that would

make a good stoneware clay." (Tr. 154.)
He said the water absorption of the prod-
uct was very low, describing it as being
about "one-half percent." (Tr: 154.) He
also said that "the material forms a very
dense and nonporous type of structure,
and I can conclude that it would make a
good stoneware clay." (Tr. 154.)

Dr. Cutler reiterated that in his opin-
ion the Kamas elay has several proper-
ties that make it "unique." (Tr.L 159.) And
he elaborated that he believed Ithe unique
properties of the Kamas clay would make
it "desirable from the point of view of
manufacturing some products." Enumer-
ating the "products" he said:

"Well, the properties of forming mollite
at low temperatures gives you an oppor-
tunity of making a very hard and dense
material that has already found a great
deal of use in floor tile. It could also make
it very usable for stoneware, and, of
course, it could be used in face brick as
well." (Tr. 160.)

He said that in making such products
as floor tiles, face 'brick and stoneware,
mixtures with other clays would be
desirable and that minxtures are the gen-
eral rule in the making of clay products.
He observed that there are numerous
kinds of clay deposits and that generally
speaking, any particular deposit or de-
posits would contain properties different
or unusual from other given clay de-
posits.

Evaluation and Findings

Prior to discussing the charges of the
complaint, it seems appropriate to con-
sider a matter not included in any of the
charges, but raised for the first time by
contestant at the hearing prior to the
taking of evidence. This is whether on the
basis of the record now before me I may
properly onsider the propriety of the
claims having been located as lodes
rather than as placers. In my opinion I
may not and, accordingly, do not. I shall
explainmy reason.

Discussions, at the hearing between
counsel indicated the same land, or some
of the same land, covered by the con-
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tested lode claims may also be covered by
placer claims held by contestees, but
counsel for contestees declined to stipu-
late in this regard or to stipulate that any
such placer claims may be considered as
a part of this proceeding or that the is-
sue of the propriety of location as lodes
be considered. Contestant presented, no
satisfactory explanation for its failure
to duly charge the asserted improper
mode of location nor for its failure to
include any such placer claims as a part
of the proceeding. Contestees "reserve[d]
any rights we may have under the placer
location laws, as opposed to the lode
laws." (r. 8.)

When contestant raised this matter 'at
the hearing assertion was made that
United States v. Stevens, 77 I.D. 97
*(1970), implicitly requires consideration
of the question, although not charged in
the complaint or by due amendment
thereto, where it is reasonably raised by
the evidence. Contestant did introduce
some evidence indicating the materials
on the claims to be of a placer nature.
Presumably the portion of the Stevens
case relied on by contestant for its argu-
ment in this regard is the following para-
graph appearing at page 103:

"There is an additional reason, which
was overlooked in -the decisions below,
for concluding that all of these claims,
including the Slab Sugar Granite (No. 1)
are invalid if they contain no other min-
erals than building stone. All of these
claims were located as lode claims. How-
ever, building stone is subject to the act
of August 4, 1892, 30 U.S.C. sec. 161
(1964), authorizing the location of min-
ing claims for lands chiefly valuable for
building stone 'under the provisions of
the law in relation to placer-mineral
claims.' Since the claims were not, lo-
cated as placer. claims for the building
stone, the deposits of building stone
within the lode claims could not validate
the claims."

This foregoing statement is not apro-
pos. to the case at hand. Stevens dealt
with building stone claims required to be

located as placers as a matter of express
statutory law, a situation not present in
this case.

Rather, the following language, as
found in United States v. McClarty, 81
I.D. 472, 485 (1974), is applicable:

"* * * 48 CFR 4.450-4(a) (4) requires
that the complaint contain a statement in
clear and concise language of the facts
constituting the grounds of the contest.
It must give notice to the 'adverse party
of the claims that are to be adjudicated
so that he may prepare his case. United
States v. Harold Ladd Pierce, 3 IBLA 29
(1971); Doisds v. International Long-
shoremen's Assn, 241 F. 2d 28,? 283 (2d
Cir. 1957). *** A ground not alleged in,
a contest complaint cannot be -used to
find a claim invalid, unless it has been
raised at the hearing and the contestee
has not objected. United States v. North
west Mine and Milling, Inc., 11 IBLA 271
(1973); United States v. Harold Ladd
Pierce, supra. * *"

Having disposed of the matter not
charged in the complaint, I now set forth
law applicable to the charges and a dis-

5I observe that United States v. uzman,
18 IBLA 109, 131 (December 5, 1974) points
out that a showing of compliance with the
provisions of 30 J.S.C. § 8 (1970) could
serve to " * regularize the possession of
placer deposits by claimants who had entered,
located, held and worked such deposits under
the law relating to lode claims. * * *" 30
U.S.C. § 38 provides in pertinent part:

"Where such person or association, they and
their grantors, have held and worked theif
claims for a period equal to the time prescribed
by the statute of limitations for mining claims
of the State or Territory where the same may
be situated, evidence of such possession and
working of the claims for such period shall
be sufficient to establish a right to a patent
thereto under this chapter and sections 71 to
76 of this title, in the absence of any adverse
claim; * *"

Contestees did not show compliance with
the quoted statute. Of course, for reasons I
have set forth, there existed no reason for
them to do so, they not having been put on due
notice of the later asserted deficiency in mode
of location; thus there was no basis for them
to have anticipated that they should show
adherence to the statute or else that the
claims were properly located as lodes.
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cussion thereof and findings based
thereon.

Where the Government contests min-
ing claims alleging lack of valid dis-
covery, it has the burden of going for-
ward with sufficient evidence to make a
prina facie case of lack of discovery. If
and when that is accomplished, the af-
firmative burden of disproving the Gov-
ernment's case by a preponderance of the
evidence devolves upon the claimant, here
the contestees. Thus, the ultimate burden
of proving discovery is the burden of
contestees. Foster v. Seaton, 271 F. 2d 836
(D.C. Cir. 1959) ; United States v. Taylor,
19 IBLA 9, 22-23 (1975). And a showing
must also. be made that a discovery has
been made on each claim in order for
that certain claim to be valid. United
States v. Foresyth, 15 IBLA 43, 58 (1974).

A discovery exists where:

minerals have been found and the
evidence is of. such a character that a
person of ordinary prudence would be
justified in the further expenditure of
his labor and means, with the reasonable
prospect of success in developing a valu-
able mine * * *. Castle v. Womble, 19
L.D. 455, 457 (1894), approved in Chris-
man v. Miller, 197 U.S. 313, 322 (1905)."

This "prudent-man' test is approved
in Coleman v. United States, 390 U.S. 599
(1968), and refined with the requirement
that a showing must be made that the
mineral can be extracted, removed and
marketed at a profit. The marketability
refinement of the prudent man test of
discovery thus requires that the mineral
locator must show that by reason of ac-
cessibility, bona fides in development,
proximity to market, existence of present
demand, and other factors, the mineral
deposit is of such value that it can be
mined, removed and disposed of at a
profit. See Foster v. Seaton, spra at 838,
and Coleman v. Uniteds States, sup ra at

603.
The claims in issue were all located in

1970, thus subsequent to the Surface Re-
sources Act of July 23, 1955, see. 3 of
which, 30 U.S.C. § 611 (1970), declared

that common varieties of certain miner-
als are not valuable mineral deposits
under the mining laws (30 U.S.C. § 22
et seq. (1970)) ; Coleman v. United
States, 390 U.S. 599 (1968). Specifically:
"No deposit of common varieties of sand,
stone, gravel, pumice, pumicite, or cin-
ders * * * shall be deemed a valuable
mineral deposit within the meaning of the
mining laws of the United States so as to
give effective validity to any mining
claim hereafter located under such min-
ing laws. 4* * 'Cominon varieties'* *

does not include deposits of such mate-
rials which are valuable because the
deposit has- some property giving it
distinct and special value. * *

Significant factors in consideration
of the cited act to determine whether
or not minerals are an uncommon variety
are: Whether the deposit has a unique
property, whether the unique property
gives the deposit a distinct and special
value ( United States v. U.S. Minerals
Developmvzent Corp., 75 I.D. 127 (1968))
and whether "* ' * the distinct and
special value * *' [is] reflected by the
higher price which the material com-
mands in the market place:" (McClarty
v. Secretary of the Interior, 408 F. 2d
907,908 (1969)).

Even prior to the said Act of July 23,
1955, it was the long established rule that
common clay is not subject to disposition
under the mining laws even though a
market may exist for the clay. Thus, in
Holman v. State of Utah, 41 L.D. 314, 315
(1912), it was stated:

"It is not the understanding of the De-
partment that Congress has intended that
land shall be withdrawn or reserved from
general disposition, or that title thereto
may be acquired under the mining laws,
merely because of the occurrence of clay
or limestone in such land, even though
some use may be made commercially of
such materials. There are vast deposits
of each of these materials underlying
great portions of the arable land of this
country. It might pay to use any particu-
lar portion of these deposits on account
of a temporary local demand for lime
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or for brick. * le le It is not intended
hereby to rule that there may not be de-
posits of clay and limestone of such x-
ceptional nature as to warrant entry of
the lands containing such deposits
under the mining laws."

One of the principal decisions involving
the question of locatability of clay depos-
its under the mining laws (and a case
cited by each of the parties as being a
decision in support of its respective posi-
tion) is United States v. Meuttey, 67 I.D.
63 (1960), wherein it was-held that to
satisfy the requirements for a discovery
of a mining claim, located for a deposit
of clay, it must be shown-that-the clay is
not only marketable at a profit but that
it is not a common clay suitable only for
the manufacture of brick, tile, pottery
and similar products.

The Mattey decision recognizes that
lands containing deposits of clay of "an
exceptional nature' may be. entered un-
der the mining laws. The decision then
goes on at pp. 67-68 to hold thatin the
facts of the case there being considered:

"The only unusual qualities attributed
to the deposit are that it contains certain
'impurities' and is used in the manufac-
ture of vitrified sewer pipe. The impuri-
ties, or flux materials, however, are
merely the ordinary substances found in
common clay. Indeed, it is their presence
in appreciable amounts which differenti-
ates the common clays from the less com-
mon clays. * * e There is nothing in the

record to indicate that the Mattey shale
contains flux materials in unusual com-
binations or that it is different in com-
position from any other common clay.
The only comparison made was between
the shale and common dirt as a bulk ma-
terial for the clay mixture used in manu-
facturing the sewer pipe. The fact that
there- the advantages are in favor of
using shale over common earth is hardly
sufficient to warrant classifying the
shale as uncommon.

See also United States v. 2vogueira et a.,
403 F. 2d. 316 (9th Cir., 1968), involving the
same claim as that in the Mattey case..

"* the use to which a common clay-
is put cannot make the lands in which it
is found subject to location under the
mining laws, if the use is not dependent
upon any unusual characteristics of the
clay itself. It would be different if a clay
with unusual characteristics which could
be used in the manufacture of ordinary
brick were used to make a product for
which its unusual characteristics were
essential. In this case the Mattey shale
has no qualities that it does not share
with other common clays and it is used
only as any other common clay could be
used."

Mattey held that the clay it involved
was not a mineral subject to location un-
der the general mining law and therefore
found it unnecessary to consider the act
of July 23, 1955, supra.5 The decision re-
fers, with approval, to Department of the
Interior comment ol the bill which be-
came the Materials Act of July 31, 1947,
30 U.S.C. § 601 et seq. (1970), which au-
thorizes the Department to sell certain
materials on public lands. Said comment
is quoted in part at.pp. 65-66 of the deci-
sion, and the part applicable to the pres-
ent case is as follows:

"There are on the public lands many
materials and resources which can be,
used profitably for the benefit of local
industries and communities and to the
disposition of which there is no real
objection. * *

Included in the materials to which it
is contemplated the proposed bill would
apply are:

H l* * *

5. Clay to be used for the manufacture
of bricks, tile, pottery, and similar prod-
ucts. (S. Rept. No. 204, 80th Cong., 1st
sess.) ."

A prima facie case was established by
the Government through the testimony of

In accord, the more recent decision of
United States v. O'Callaghan, 8 IBLA 324,
328 (1972) states: "The status of common
clay was not changed by the Act of July 23,
1953'; and, "ordinary clay" is not locatable
(citing Holtman v. Utah. szral.

1371
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its mineral examiners who had examined
the claims. Their testimony has the effect
of showing no discovery of valuable min-
erals under the mining laws; specifically,
that the. material in dispute is not of a
quality which can be marketed profitably
for commercial purposes for which com-
mon clay cannot be sold. Although their
testimony indicates all the samples which
are tested, and to which they testified,
were taken from the pit which Exhibit 2
shows to be on Uintah Lode Mining Claim
No. 2, the evidence does not disclose any
working existed on any of the other nine
claims. A Government mineral examiner
is not required to do the discovery work
upon a claim. United States v. Coston, A-
30835 (Feb. 23, 1968). It is only neces-
sary that he examine the exposed areas
of the claim and the workings on a claim
to verify if a discovery has been made by
a mining claimant. United States v. Mo-
Guire, 4 IBLA 407 (1972). Moreover, con-
testees' evidence indicates their samples
which represented materials from any of
the contested claims were from this same
pit.

Thus, the burden of proving the nature
and value of the material on the claims
comes to rest upon contestees.

Dr. Cutler's categorization of the
"Ramas clay" as being that it's an "il-
lite or hydrus mica" (Tr. 141, 147) itself
indicates the material called "Kamas
clay" would fit within the "common" cat-
egory in the definition of "clay mineral"
in A Dictionary of Mining, Mineral, and
Related Terms (U.S. Bureau of Mines,
1968 Ed., at 215)6 si:

" * The most common clay minerals
belong to the Kaolinite, montmorillo-
nite, attapulgite, and illite (or hydro-
mica) groups. * * *"

lI take official notice of this U.S. Bureau of
tines publication albeit no reference was

made thereto by either counsel. Of., United
States v. O'Callaghan, supra, footnote 5, at
p. 26.

That it is appropriate to utilize evidence pre-
sented by contestees in support of the contest
charges, see United States v. Foster, 65 I.D.
F, 11 (1958), aff'rt Foster v. Seaton, supra;
United States v. Taylor, supra, at 23-24.

Evidence presented by contestees' wit-
nesses distinguishing the "amas clay"
from the so-called "valley clays" (i.e.,
"surface clay[s] found in practically any
valley in the State of Utah," Tr. 109; see
also Tr. 105, 124, 128) is not sufficient to
remove the "Kamag clay" from the "com-
mon clay" category as defined in the
Mattey decision, spra. See also United
States v. Bienicls, 14 IBLA 290 (1974)
(esp. oncurring opinion at 297); and
United States v. O'Gallaghan, sra
(footnote 5). This only indicates the
"Kamas clay" to be of less widespread oc-
currence than some other material ("val-
ley clays") which admittedly have no
market. (Tr. 10T.)

By and large, the evidence suggests the
"Kamas clay" to be usable "for the manu-
facture of bricks, tile, pottery, and sim-
ilar products, and within the context of
Mattey such usability does not render it
locatable.

I do observe that reference is made to
its being usable for the making of stone-
ware (Tr. 106, 143, 151-154, Exs. H and
I), porcelain (Tr. 141-142), other types
of ceramic materials (Tr. 123-124, 143-
146, Exs. B and D), floor tile (Tr. 106,
160), structural load-bearing brick (Tr.
106), cast shingles (Tr. 106), and face
brick (Tr. 149, 160). It would serve no
real purpose and would seem academic to
discuss in this decision whether usability
of the material in question for the listed
purposes or any of them, was adequately
shown, or whether such purposes, or any
of them, would suffice to render the de-
posit uncommon. This, because the rec-
ord is devoid of evidence showing the
"Kamas clay" could be marketed profit-
ably for any such purposes.

United States v. Gunn, 79 I.D. 588, 593-
594 (1972) contains the following ap-
plicable language:

"* * Although the decisions below
found that the deposit was a common
clay, they did not rule that the clay was
no longer locatable under the mining
laws because of sec. 3 of that Act [of
July 23, 1955] which provided that a de-
posit of common varieties of sand, stone,
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sodas to give validity to any claim

:ed after the Act. Rather, they relied
he ruling [in U ted States v. Mattey,

testimony, however, is actually more in
the nature of advice for future work to be
done on the claims and for investigating
market possibilities. There is insufficient
evidence that there is clay of a quality
that can be marketed profitably for com-

a] * * * that common clays have mercial purposes for which common clays
r been. locatable under the mining cannot be sold. * * * Other than the dis-
instead only a deposit of clay of an cussion concerning freight costs, there

ptional nature which can be mar- is no evidence concerning the economic
d for uses for which ordinary clays realities of a mining operation within the
ot be used may be located. Common claims, such as evidence concerning pos-
eties .of clay are included in the sible prices for which the clay could be
gory of material disposable by the sold and possible costs of a mining opera-
ed States under the Materials Act of tion. Without an adequate showing that
31,:1947, 30 U.S.C. 601 (1970). Ap- the clay is of a quality and quantity
at [mining claimant] seems to be which can be marketed profitably for
asing common varieties under section commercial purposes. for which common
the Surface Resources Act with the clay cannot be sold, the claim is not a
rg reached below which found the valid claim based on the clay alone. * *

sit to be a common clay. Although Contestees clearly established the exist-
r of the criteria in detemining what ence of a sufficient quanttty of the mate-
titutes acomnon variety under see- rial (to meet that aspect of the first
3 of the Act of July 23, 1955, as set charge of the complaint). (E.g. Tr. 46,

1 in regulation 43 CPR 3711.1 (b), are 118-119.) But even assuming. arguendo,
applicable in determining whether that contestees had shown the "Kamas
y is locatable generally, the basis for clay" to be a locatable mineral, they failed
determination should not be con- to show it could be marketed at a profit.
. Contestees' witness Peck stated "there's
ppellants cite definitions and discus- already been some eight to ten thousand
of bentonite [Gunn involved the al- tons removed" from the pit on Uintah

a discovery of a bentonitic clay] gen- Lode Mining Claim No. 2 (Tr. 118), but
y in various texts to support their it was never established that amount, or
ention that it is a special clay be- any amount, was sold at a profit. And his
e it has been classified as such. The testimony that "We have a standing offer
that bentonite clay has been given of 25,000 tons" (Tr. 119; quoted in con-
cial name, as appellants contend, is text at p. 12 hereof) is unsupported by

determinative. The evidence in this anything showing profitability.
did not cover all types of bentonite, Contestant's witness testified to a cal-
vas limited to theclay found on these culation of $3.35 per ton to load and
as. There is no factual basis in this deliver the materials to West Jordan,
to make any general ruling concern- Utah, or Salt ,ake City, Utah (see foot-
he locatability of nall types of bentoni- note 2, upra) which was the closest pos-
lays. Our inquiry is limited to the sible market indicated by the evidence.
deposit within these claims. Contestees showed neither that this cal-

* * * * * culation was in error, or that the price
A. witness testified that the clay paid for the delivered material would ex-
at be competitive because of lower ceed this amount.
*ht rates' than for other clay and Any evidence pertaining to profit is
'there might be more prospective unsupported as respects "the economic
hasers of the material.'] Most of his realities of a mining operation within the
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claims [or any of them], such as evidence
concerning possible prices for which the
clay could be sold and possible costs of a
mining operation." (Excerpt from quota-
tion from United States v. Gun, spra.)
Contestees' evidence in this regard is in
reality an expression of hope rather than
anything supported by facts. (See espe-
cially Tr. 107-108, 115 and 118-119, as
quoted hereinbefore at pp. 9-12:)

I, therefore, conclude that the deposits
on the claims have not been shown to
possess characteristics giving unusual
value distinguishing them from common
clays, so that they can be marketed prof-
itably for commercial purposes for which
common clay cannot be sold. Accordingly,
pursuant to the prayer of the complaint,
the above-captioned mining claims are
declared null and void.

HARVEY C. SWEITZER,
Administrative Law Judge.

APPEAL INFORMATION

The contestees have the right of appeal
from this decision to the Board of Land
Appeals. The appeal must be in strict
compliance with the regulations in Title
43, Part 4. (See enclosed information per-
taining to appeals procedures.)

If an appeal is taken by the contestees,
the adverse party to be notified is:
Office of the General Counsel, U.S. De-
partment of Agriculture, Forest Service
Building, Ogden, Utah 84401.

APPEAL OF TRAYER
ENGINEERING CORPORATION

IBCA-1 100-3-76
Decided ilarch .31, 1977

Contract No. 14-06-600-540A, Bureau
of Reclamation.

Sustained.

[1] Contracts: Construction and Oper-
ation: Contract Clauses-Contracts:

Construction and Operation: Notices-
Contracts: Performance or Default:
Inspection

Where a transformer failed shortly after
being placed in service and the contrac-
tor acted promptly after notice to return
the transformer to the factory for repairs
at no cost to the Government, the Board
held that the Government could not in-
voke provisions of the inspection clause
of the contract relating solely to correc-
tion of defects at the point of installation
to charge the contractor with the costs of
removing and reinstalling the trans-
former.

APPEARANCES: Mr. Frank Trayer,
President, Trayer Engineering Cor-
poratior, San Francisco, California, for
appellant; Mr. Edward; F. Bartlett,
Department Counsel,. Billings, Mon-
tana, for the Government;

OPINION BY ADMINIS-
TRATIVE JUDGE PACK-
WOOD

INTERIOR BOARD OF
CONTRACT APPEALS

This is an appeal from the coll-
tracting officer's decision to with-
hold the sum of $3,489.91 from the
contract price to cover costs incur-
red by the Bureau of Reclamation
in removing and reinstalling a
power transformer which failed
shortly after initial energization.

Findings of Fact

1. Contract No. 14-06-600-540A
for purchase of a power transfor-
mer was awarded to the Trayer En-
gineering Corporation by the Bu-
reau of Reclamation on June 29,
1972. Standard Form 32 for supply
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contracts, Nov. 1969 Edition, was
made a par t of~ the: contract. Tlie
original contract price of $21,658
was increased to $22,703: by' Extra
'Work Order No. 1, dated Oct.' 17,
'1972. The contract required'Iship-
ment of the transformer by May 29,
1973. The transformer was' actually
shipped much earlier and was. re-
ceived by the Governnent at Edge-
ley, South Dakota, on Mar. 7 1973.
The transformer was energized for
the first time on May 1, 19.73, at
7:13 p.m. It remained in service for
47 minutes until 8 p.m., when it was
manually deenergized due to un-
usual noise. The transformer was,
removed by Government forces and
returned to the manufacturer at
Belmont, California, for repairs.
The manufacturer paid all freight
clarges and corrected the defect in
the transforner at the factory at no
cost to the Government. The trans-
former was returned to Edgeley,
South Dakota, ol September 25,
1973, and: was 'reinstalled in the
Edgeley substation by'Govermllent
forces (Appeal File, Tab No. 15).

2. The contracting officer wrote
.to Trayer on March 4, 1974, as fol-
lows:

You will be pleased to now that the
above equipment is now operating satis-
factorily and that payment for the con-
tract is now in order.

However, there remains for considera-
tion expenses incurred by the Bureau of
Reclamation which were directly related
-to removal-of the transformer from serv-
ice at the time of its failure on May 17,
'1973, and its subsequent reinstallation
beginning on September 26, 1973. You
will recall that the transformer was re-

-GINEERING CORPORATION 165
3 e1, 1.977 : .

turned to the manufacturer for repairs
in accordance with its instructions, with
which you concurred. An itemization of
'the costs is attached showing that re-
moval and reinstallation costs involving
labor, vehicle expense, and per: diem
amounted to $3,034.70. To this amount,
we must add an'additional 15 percent for
Government inspection, supervision and
overhead in accordance with Paragraph
A-7 of the Special Provisions (Form 7-
1431) of the contract. Therefore, total
costs directly attributable to failure of
the transformer amount to $3;489.91, and
accordingly, we are, upon advice of our
attorneys, deducting this amount from the
,payment voucher.

We regret any inconvenience caused
you and will be happy to answer any
questions you may have in regard to this
matter. (Appeal File, Tab No. 4.)

3. By letter of Mar. 19, 1974 (Ap-
peal File, Tab No. 5), Trayer as-
serted that Paragraph A-7 applies
only where correction is required at
the point of installation and that
the transformer in this case was re-
turned to the factory for correction
so that it did not fall within the
provisions of Paragraph A-7. 'The
paragraph in question reads:

A-7. Inspection
The following is added to Paragraph (b)
of Clause No. 5 entitled "Inspection"
Standard Form 32 (General Provisions)

If the correction of the supplie's or
equipment is required at the point of in-
stallation or delivery because of non-con-
formity with requirements of this con-
tract, and limitations of time will not
permit' correction thereof by the contrac-
tor,' the Government may nevertheless
proceed with such necessary correction,
after notice to the contractor, and charge
to the contractor the cost of correcting
the supplies or equipment. If any correc-
tive work is performed by the Govern-
ment with its own forces, the contractor
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shall reimburse the Government for its
costs of labor and materials, an appro-
priate allowance for the use of plant and
equipment, and other expenditures which
are directly assignable to the corrective
work, plus 15 percent of such costs for
Government inspection, supervision, and
overhead. If corrective work is performed
by a contractor, other than the supplier,
and is paid for by the Government upon
a cost reimbursement basis, the contrac-
tor under this contract shall reimburse
the Government for such other contrac-
tors costs which are directly assignable
to the corrective work, as defined above
for correction by Government forces, plus
15 percent.,of such cost for such contrac-
tors overhead and profit, plus 15 percent
of the total amount paid such contractor
for Government inspection, supervision
and overhead. If corrective work is per-
formed by a contractor, other than the
supplier, and is paid for by the Govern-
ment upon a lump sum basis, the con-
tractor under this contract shall reim-
burse to the Government the lump sum
so paid, plus 15 percent for Government
inspection, supervision and overhead.

4. On May 13, 1974 (Appeal File,
Tab No. 6), the contracting officer
responded with an affirmation of his
previous decision to withhold the
amount of $3,489.91. He did not
dispute Trayer's observation that
Paragraph A-7 does not apply in
this instance, but instead asserted
that "reference to Paragraph No.
A-7 of the Special Provisions was
for recovery of 15 percent for Gov-
ernment inspection, supervision and
overhead." The letter concluded
with the statement that if Trayer
wished to pursue the matter fur-
ther, its request would be forwarded
to the proper authorities for a deci-
sion as to the propriety of paying
the amount withheld.

5. When Trayer continued to in-
sist on payment of the amount
withheld, by letters of June 4, 1974,
and Oct. 4, 1974, the Government's
response was a submission of the
matter by an authorized certifying
officer to the General Accounting
Office on Dec. 13, 1974 (Appeal
File, Tab. No. 9).

6. On August 27, 1975, the Gen-
eral Accounting Office's Transpor-
tation and Claims Division issued a
"Certificate of Settlement" uphold-
ing the Government's right-to with-
hold $3,489.91. After rayer re-
quested a reconsideration of the set-
tlement letter of Aug. 27, 1975, the
case came to the attention of GAO's
General Counsel, who, in his capac-
ity as Acting Comptroller General,
held that the matter was, cogniza-
ble under the standard disputes
clause and was improperly for-
warded to, and considered by, the
General Accounting Office. The
matter was returned to the Depart-
nient of the Interior for handling
under the disputes clause.

7. On Feb. 4, 1976, the successor
to the original contracting officer
issued a finding of fact and decision,
holding that the "costs of removal
were chargeable to the contractor
under Paragraph (b) and the
amount charged-the costs of re-
moval and reinstallation, plus 15
percent for inspection, supervision
and overhead-were properly com-
puted. in accordance with Para-
graph A-7." (Appeal File, Tab No.
15.), 
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8. Paragraph 5 of the General
Provisions reads:

5. INSPECTION
(a) All supplies (which term through-

out this clause includes without limita-
tion raw materials, components, inter-
mediate assemblies, and end products)
shall be subject to inspection and test by
the Government, to the extent practicable
at all times and places including the
period of manufacture, and in any event
priorto acceptance.

(b) In case any supplies or lots of sup-
plies are defective in material or work-
manship or otherwise not in conformity
with the requirements of this contract,
the Government shall have the right
either to reject them (with or without
instructions as to their disposition) or to
require their correction. Supplies or lots
of supplies which have been rejected or
required to be corrected shall be removed
or, if permitted or required by the Con-
tracting Officer, corrected in place by and
at the expense of the Contractor promptly
after notice, and shall not thereafter be
tendered for acceptance unless the former
rejection or requirement of correction is
disclosed. If the Contractor fails prompt-
ly to remove such supplies or lots of sup-
plies which are required to be removed,
or promptly, to replace or correct such
supplies or lots of supplies, the Govern-
ment either (i) may by contract or other-
wise replace or correct such supplies and
charge to the Contractor the cost occa-
sioned the Government thereby, or (ii)
may terminate this contract for default
as provided in the clause of this contract
entitled "Default." Unless the Contractor
corrects or replaces such supplies within
the delivery schedule, the Contracting
Officer may require the delivery of such
supplies at a reduction in price which is
equitable under the circumstances. Fail-
ure to agree to such reduction of price
shall be a dispute-concerning a question
of fact within the meaning of the clause
of this contract entitled "Disputes."

(c) If any inspection or test is made
by the Government on the premises of
the Contractor or a subcontractor, the
Contractor without additional charge
shall provide all reasonable facilities and
assistance for the safety and convenience
of the Government inspectors in the per-
formance of their duties. If Government
inspection or test is made at a point other
than the premises of the Contractor or a
subcontractor, it shall be at the expense
of the Government except as otherwise
provided in the contract: Provided, That
in case of rejection the Government shall
not be liable for any reduction in value of
samples used in connection with such in-
spection or test. All inspections and tests
by the Government shall be performed in
such a manner as not to unduly delay the
work. The Government reserves the right
to charge to the Contractor any addi-
tional cost of Government inspection and
test when supplies are not ready at the
time such inspection and test is requested
by the Contractor or when reinspection
or retest is necessitated by prior rejec-
tion. Acceptance or rejection of the sup-
plies shall be made as promptly as prac-
ticable after delivery, except as other-
wise provided in this contract; but fail-
ure to inspect and accept or reject sup-
plies shall neither relieve the Contractor
from responsibility for such supplies as
are not in accordance with the contract
requirements nor impose liability on the
Government therefor.

(d) The inspection and test by the
Government of any supplies or lots there-
of does not relieve the Contractor from
any responsibility regarding defects or
other failures to meet the contract re-
quirements which may be discovered
prior to acceptance. Except as otherwise
provided in this contract, acceptance shall
be conclusive except as regards latent
defects, fraud, or such gross mistakes as
amount to fraud.

(e) The Contractor shall provide and
maintain an inspection system acceptable
to the Government covering the supplies
hereunder. Records of all inspection work

164]
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by the Contractor shall be kept complete
and available to the Government during
the performance of this contract and for
such longer period as may be specified
elsewhere in this contract.

9. Trayer duly appealed the find-
ing of the contracting officer to the
Board. Neither party having re-
quested a hearing, the matter was
submitted for decision on the record.

Decision

When the contracting officer first
notified Trayer that the sum of
$3,489.91 was being deducted from
the contract price to cover the cost
of removing and reinstalling the
transformer, he cited only Para-
graph A-7 as the basis for his ac-
tion (Finding of Fact No. 2, above).
Trayer's protest that A-7 applies
only if correction is required at the
point of installation and could not
apply here since correction was
made at the factory, brought the re-
sponse from the contracting officer
(Finding of Fact No. 4, above) that
reference to A-7 was for recovery of
15 percent for inspection, supervi-
sion and overhead. The contracting
officer did not explain how there
could be a computation of 15 per-
cent for indirect costs when the Gov-
ernment had not incurred any di-
rect costs for correction at the point
of installation.

[li When this matter was re-
turned for handling under the dis-
putes clause after being improperly
referred to the General Accounting
Office, the successor to the original
contracting officer referred to Para-
g raph 5 (b) of the inspection clause,
as well as Paragraph A-7,'as a basis

for charging the direct and indirect
costs of removal and reinstallation
to the contractor (Finding of Fact
No. 7, above). The inclusion of
Paragraph (b) does nothing to
cure the error of attemping to use
A-7 as a basis for charging Trayer
with the indirect costs. An exami-
nation of A-7 (Finding of Fact No.
3, above) discloses that the entire
paragraph deals with the Govern-
ment's rights in the event that it
must make a correction of supplies
or equipment at the point of in-
stallation or delivery, or if it must
pay another contractor for such cor-
rection. The Board summarily finds
that the facts of'record in Trayer's
case, where the transformer was re-
turned to the factory for correction,
do not fall within the purview of
Paragraph A-7. 

The Government's attempt to
charge Trayer with any of the costs
must therefore stand or fall on the
provisions of Paragraph S (b) of
the inspection clause. Such para-
graph provides that supplies which
are required to be corrected shall be
removed promptly after notice and
if the contractor fails promptly to
remove such supplies, the Govern-
ment may replace or correct such
supplies and charge to the contrac-
tor the cost occasioned the Govern-
m1ent thereby '(Finding of Fact No.
8, above).

The Board has held that where
there is no compliance with such a
notice requirement, the Goverl-
ment cannot charge :at contracttr
with costs of corrective action. Rey-
nolds Netals Co., IBCA-484-3-65

t84 D E
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(May 12, 1966), 66-1 BCA par.

5566. The only evidence of record

with respect to notice is contained
in the contracting officer's letter to

Trayer on May 24, 1973, which

reads:

Thank you for your prompt attention
to the problem of the above transformer
failing shortly after being energized, as
discussed in our May 23 telephone con-
versation.

H. K. Porter Company has contacted
our office in Bismarck, North Dakota, and
advised that they will pick up the trans-
former and return it to their factory for
repairs. (Appeal File, Tab No. 3.)

Paragraph 5(b) allows Govern-

inent action for which the con-

tractor may be charged if the con-

tractor fails promptly to remove
the equipment. The contracting

officer's letter shows, there was no

failure on the part of Trayer to give

prompt attention to the removal of

the transformer. Only if Trayer had

failed to act promptly after notice

would there be any reason to invoke

the provisions of Paragraph 5(b)

with respect to Government costs

caused by such failure.

Thirty years ago, the Court of

Claims decided a case remarkably
similar to the present one. In Stand -

ard Transformer Company v.

United .States, 108 Ct. Cl. 214

(1947), the Department of the Inte-

rior bought four transformers, all

of which failed shortly after being
placed in service. The contractor

returned the transformers to its fac-

tory and corrected the defects.

When the transformers were re-

turned and placed back in service,

all four operated satisfactorily. The

DEpartment was not content with
having the defects corrected'at the

contractor's* expense, but also at-
tempted to charge the- contractor,
first with cost of labor involved in
handling the transformers, and

then with liquidated damages for
delays in delivering the repaired
transformers. The Court held that
the Department was entitled to

neither, holding as follows on p.
235:

Article 4(a) of the contract (finding 4)
provided in part 'that "In case any
articles are found to be defective in mat-
erial or workmanship, or otherwise not
in conformity with the specification re-
quirements, the Government shall have
the right to reject such articles, or re-
quire their correction." None of the trans-
formers was rejected but defendant
called upon plaintiff to correct certain
latent defects in certain material used
in the transformers that developed when
the transformers were put in use at the
pumping plant, and plaintiff promptly
corrected these defects at its own ex-
pense. In these circumstances plaintiff
did not become liable to defendant for
any excess costs or liquidated damages
under Articles 4 of the contract or Article
23 of the specifications.

Plaintiff is entitled to recover the
sum of $3,350 deducted and withheld by
defendant from the amount otherwise
due plaintiff under the contract. Judg-
ment will be accordingly entered. It is so
ordered.

The inspection clause of the con-
tract was set forth by the Court on
p. 218:

4. Article 4 of the contract reads:

Inspection-(a) All material and
workmanship shall be subject to inspec-
tion and test at all times and places and,
when practicable, during manufacture.

164]
f! 

1.69



DECISIONS OF THE DEPARTMENT OF THE INTERIOR E4 I.D.

In case any articles are found to be de-
fective in material or workmanship, or
otherwise not in conformity with the
specification requirements, the Gov-
ernment shall have the right to reject
such articles, or require their correc-
tion. Rejected articles, and/or arti-
cles requiring correction, shall be re-
moved by and at the expense of the
contractor promptly after notice so to do.
If the contractor fails to promptly re-
move such articles and to proceed prompt-
ly with the replacement and/or correc-
tion thereof, the Government may, by con-
tract or otherwise, replace and/or correct
such articles and charge to the contractor
the excess cost occasioned the Govern-
ment thereby, or the Government may
terminate the right of the contractor to
proceed as provided in Article 5 (or in
the article entitled "Delays-Liquidated
Damages", quoted in paragraph 5 of the
Directions, if it is substituted for Article
5) of this contract the contractor and
surety being liable for any damage to the
same extent as provided in said Article 5
(or in said substitute article) for termi-
nations thereunder.

The inspection provisions of
Article'4 (a) of the Standard Trans-
former contract now appear in

Paragraph 5(b) of the Trayer con-

tract. A comparison of the two
clauses shows that much of the lan-
guage has survived more than 30
year's usage in Government con-
tracts with no change at all, and the
few changes that have been made
are not substantive insofar as the
present appeal is concerned.

The Board finds that the inspec-
tion clause employed in the Trayer
contract is not sufficiently different
from the inspection clause in Stand-
ard Transformer to require a differ-
ent result. Accordingly, Trayer is
entitled to recover the su1 of
$3,489.91 deducted and withheld by
the Government from the amount
otherwise due Trayer under the
contract.

Concusion

Trayer's appeal is sustained.

G. HERBERT PACE@WOOD,

Administrative Judge.

I CONCUR:

WILLIAM F. McGRAw,
Administrative Judge.
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EFFECT OF OCTOBER 4, 1976
SOLICITOR'S OPINION X436888*

OIL AND GAS LEASES: GEN-
ERALLY-OUTER CONTINENTAL
SHELF LANDS ACT: OIL AND
GAS LEASES

The interpretation of the Mineral Leas-
ing Act of 1920 set forth in the Oct. 4,
1976 Solicitor's Opinion (M-S36888) is
compelled by the statute.

Terms of an oil and gas lease inconsistent
with the statute are equally'as invalid as
a regulation which operates to create a
rule out of harmony with the statute.

A lessee gains no rights through a lease
which could not be bestowed lawfully,
since regulations or lease terms incon-
sistent with the statute are invalid.

The involuntary invalidation of a lease
term does not amount to pro tanto can-
cellation of the lease.

OIL AND GAS LEASES: GENER-
ALLY-OIL AND GAS LEASES:
ROYALTIES-OUTER CONTINEN-
TAL SHELF LANDS ACT: OIL
.AND GAS LEASES

The Oct. 4, 1976 Solicitor's Opinion (M-
368S), in effect, found that the Secre-
tary, by permitting exemptions from roy-
alty requirements for oil and gas used for
production purposes or unavoidably lost,
was alienating the royalty interest of the
United States on certain leases without
authority to do. so.

Court cases indicate that it is in the Sec-
retary's discretion to apply the corrected
interpretation of the statutes in the
collection of additional .royalty retroac-
tively or prospectively based on equitable
considerations.

The Secretary is limited in the exercise of
this authority only by the rule of estoppel

*Not in Chroiiloglcal Order.;:

where the application of the corrected
interpretation of law threatens to work a
serious injustice and if the public's inter-
est would not be unduly damaged by the
imposition of estoppel.

M-36888 (SUPn. II)

MIarch 9, 1977

To: JEROME C. Muys, ESQURE, DE-
BEVOIS AND LIBER3AN, T00 SHORE-.

1HAM BLDG., 806 15THl ST., N.A.,
WASHINGTON-, D.C. 20005

SUBJECT: EFFECT OF OCTOBER 4,
1976 SOLICITOR'S OPINION W-36888

OPINION BY ACTING DEP-
UTY SOLICITOR FERGUSON

OFFICE OF THE SOLICITOR

Dear Mr. Muys:
This letter is written in response

to your letter of Jan. 12 in behalf
of Chanslor-Western Oil and De-
velopment Company. Action on
Chanslor-Western's appeal from
the application of NTL-4 to Chan-
slor-Western's leases (Sac. 019381
(a), 019392, 019381(b)) has been
delayed pending this reply. In the
Solicitor's Opinion of Oct. 4, 1976,
we concluded that in the absence of
a specific statutory bar, such as
in secs. 18. and 19 of the Mineral
Leasing Act of 1920, royalty is due
on all production, including vented
and flared gas and oil or gas used
for production purposes or unavoid-
ably lost. We stated that inclusion
of an exemption for this purpose,
other than pursuant to secs. 18 and
19, in either a lease or Departmen-

84 I.D. Nos. 4 and 5
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tal regulation is contrary to law and
is a nullity.
* Chanslor-Western's leases Sac.
0iS81(a) and 019381(b) were
issued pursuant to sec. 14 and Sac.
019392 was reissued pursuant to sec.
2(a) of the 1935 amendments to the
Mineral Leasing Act. Neither sec.
provided for the exemption of oil or
gas used for production purposes or
unavoidably lost from royalty re-
quirements as in secs. 18 and 19 of
the Act. You seek clarification of
the Oct. 4 Solicitor's Opinion or
limitation of its application to

Chanslor-Western's appeal so as to
preserve Chanslor-Western's long-
standing exemption from payments
of royalties on oil which it uses for
essential production purposes on
the lease."

The intent expressed in the Oct. 4
Solicitor's Opinion is to apply the
Solicitor's interpretation, to all
existing leases from the date of is-
suance of NTL-4, Nov. 18, 1974, for
Mineral Leasing Act leases and
from the date of issuance of the cor-
responding OCS Notice, June 28,
1974, for OCS Lands Act leases.
Your position is that the Depart-
ment cannot now change its inter-
pretation of the Mineral Leasing
'Act because it is a longstanding
contemporaneous interpretation of
the statute by the agency charged
with its interpretation and the
property rights of the lessee are de-
termined by those rules in effect
when the lease is executed. (Citing
Union Oil Co. of California v. Mor-
ton, 512 F. 2d 43, 748 (9th Cir.

1975), Continental Oil Co. v. U.S.,
184 F. 2d 802, 810 (9th Cir. 1950))

First, we will respond to your
argument based on the doctrine
of contemporaneous construction.
Stated simply, the doctrine of con-
temporaneous construction is that
the interpretation of a statute by
the agency charged with its admin-
istration which was contemporane-
ous with enactment and whichis. of
longstanding is entitled to great, if
not controlling, weight in construe-
ing the statute. Houtghton v. Payne,
194 U.S. 88 (1904). However,

it is only where the language
of the statute is ambiguos and sus-
ceptible of two reasonable interpre-
tations that weight is given to the
-doctrine of, contemporaneous con-
struction." * * * (Id. at 99.) The
rule of contemporaneous construc-
tion is not an absolute rule of inter-
pretation and will give way to an
inquiry as to the original correct-
ness of such construction (Id. at
100). * * * A custom of the depart-
ment, however long continued by
successive officers, must yield to the
positive language of the statute."
*** (Id.)

The interpretation of the Min-
eral Leasing Act of 1920 set forth
in the Oct. 4 Solicitor's Opinion, we
think, is compelled by the statute.
We do not think the particular lan-
guage of the statute is susceptible
of any other reasonable interpreta-
tion. We have indicated why we
think so in the Opinion. In Man-
hattan General Equipment Co. v.
Commissioner of Internal Revenue,

[84 I.D.
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2.97 U.S. 129, 134 (1936), the court
stated:

The power of an administrative officer
or board, to administer a federal statute
and to prescribe rules and regulations to
that end is not the power to make law
* ** but the power to adopt regulations
and to carry into effect the will of Con-
gress as expressed by the statute. A reg-
ulation which does not do this, but oper-
ates to create a rule out of harmony with
the statute, is a mere nullity. * * *

See also, MeDade v. Morton,
353 FSupp. 1006, 1012 (D.D.C.
1973); Lynch v. T ilden Produce
Co., 265 U.S. 315 (1924). Terms of
an oil and, gas lease, inconsistent
with the statute are equally invalid.
Union Oil Company of Calif ornia
v. Morton, supra. In the Union Oil
case. the court outlined the outer-
most boundary of the Secretary's
authority. "The Secretary, can
alienate interests in land belonging
to* the United States only within
limits authorized - by law." The
Oct. 4 Solicitor's Opinion, in effect,
found that the Secretary, by per-
mitting exemptions from royalty
requirements for oil or gas used for
production purposes or .unavoid-
ably lost, was alienating the royalty
interest of the United States on cer-
tainsleases without authority to do
so.

In a similar case, Atlantic Rich-
field Company v. Hickel, 432 F.2d
587 (10th Cir. 1970), an adminis-
trative determination made by the
Acting Director of the Geological
Survey resulting in a reduced roy-
alty under'a lease held by ARCO
was determined by the Secretary to
be contrary to law. ARCO was re-

quired to pay back. royalty.: The
court sustained the Secretary's
view that the original administra-
tive determination 'was contrary to
law and thereby outside the scope
of the agents' authority. (at 592.)
The court held that. "the United
States may not be estopped from
asserting a lawful claim by the
erroneous or unauthorized actions
or statements of its agents or: em-
ployees, nor may the rights of the
United Statesbe waived. by unau-
thorized agents' acts. (at 591-592.)
*The Secretary was held to be

without authority to accept a lesser
royalty rate than that requiredun-
der the Mineral Leasing Act pro-
visions. The acquiescence by the
Government's -agents and accept-
ance of a lesser royalty for thirteen
years were held not to alter the ob-
ligation of the Secretary nor were
those circumstances held to estop the
government. See also, Federal Grop
Ins. Corp. v. Merrill, 332 U.S. 380,
384-S (1947); Automobile Club of
H~iichigan v. Commissioner of Inter-
nal Revenue, 353 U.S. 180 (1957);
'Utah Power and Light Co. v. Mor-
ton, 243 U.S. 389, 410 (1917).'

In another similar case, MHeDade
v. Morton, supra at 1011, tm n-
terior Department Solicitor jL''cud
:that the past practice of determin-
ing whether to lease land competi-
tively or noncompetitively upon the
basis of facts known at the time of
filing of a lease offer was clearly
erroneous and contrary to the. or-
dinary reading of the statute.. In
upholding the Solicitor's Opinion,
the court stated that an administra-
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tive agency is not estopped "* * *
by its former'interpretation of a
statute, however longstanding,.
from correcting that which it pres-
ently feels to be clearly erroneous."
e * * (at 1012.) The doctrine of
equitable estoppel was held not to
be a bar to the Secretary's correc-
tion of a mistake of law. (at 1012.)
Then the court quoted from Penn-
sylvania Water ad Power Co. v.
Federal Power Commnision, 123 F.
2d 155, 162 (D.C. Cir. 1941), the
following statement:

* * ~Save in respect of a subject-mat-
ter finally closed and settled under the
former practice, the decision on which
that practice is founded contains no ele-
ment of estoppel or res judicata, as -the
doctrines thereof are applicable in ju-
dicial proceedings. (Italics spplied.)

The chief argument you make in
Chanslor-Western's behalf is that
the language quoted by the court
in McDade exempts Chanslor-West-
ern's leases from the applicability
of NTL-4 and the Oct. 4 Solicitor's
Opinion. You view the issuance
of the lease as making the lease
terms "a subject-matter finally
closed and settled under the former
practice."

The quoted language originated
in the case of Payne v. Houghton, 22
App. D.C. 234,249, aff'd, Houghton
v. Payne, 194 U.S. 88 (1904). At is-
sue in that case was the govern-
ment's revocation of a certificate or
license admitting certain publica-
tions as second class mail. The li-
cense was determined to have been
issued contrary'to law. The court
upheld the gov6rnment. The quoted
language' was in connection with the

statement: "Were an attempt made
now to reopen the question as to
mail matter carried under the for-
mer permission, and collect addi-
tional postage, the question would
be' a very difierent one." It appears
that the language in question went
to the retroactive collection of post-
age on mail carried earlier under
the certificate not to revocadtion of
the certificate itself. Since the court
did not consider or rule on the ques-
tion of collection of past postage,
the statement in question appears as
dictum. In Chanslor-Western's case,
the Department in effect, has de-
clared invalid a lease term as con-
trary to law and this action is not
inconsistent with the action taken
by the government in Payne to re-
voke a certificate deemed contrary
to law.

The. specific question before the
Department in this matter is not
whether the regulations or lease
terms are invalidated, by the cor-
rected interpretations (since they
are invalidated by operation of
law) but rather whether the Secre-
tary is required to collect additional
royalty that would have been due
in the past under the corrected in-
terpretation of the law. The deci-
sion in the Atlantic Richfield case
upholds the Secretary's authority to
collect back royalty based on correc-
tion of an administrative interpre-
tation of the Mineral Leasing,Act.
Yet precedent also has been set for
a corrected interpretation of 'the
law under similar circumstances to
be applied fromh date of notice as in
AeDade. See also,. Franoe Western
-Oil Com pany, et al., 65 I.D. 427, 428

[84 I.D.
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(1958); Safarik v. Udall, 304 F.2d
944 (D.C. Cir. 1962). These cases in-
dicate that it is in the Secretary's
discretion to apply the corrected in-
terpretation retroactively or pros-
pectively based on equitable consid-
erations.

The Secretary -is limited in the ex-
ercise of this authority only by the
rule of estoppel where the applica-
tion of the corrected interpretation
of law threatens to work a serious
injustice and if the public's interest
would not be unduly damaged by
the imposition of estoppel. United
States v. Lazy FC Ranch, 481 F.2d
985, 989 (9th Cir. 1973). The Secre-
tary has determined that the pay-
ment of royalty under the corrected
interpretation will date from the
date of notice to the lessee (through
NTI-4). We do not think this de-
termination will work a serious in-
justice especially since other, more
appropriate, relief may be obtained
under the Mineral Leasing Act
where justified. The Secretary is
authorized pursuant to 30 U.S.C.
§ 209 (1970) to reduce the royalty
whenever in his judgment the lease
cannot successfully be operated
under the lease terms.

You also argue on behalf of
Ohanslor-Western that "the prop-
erty rights of the lessee are deter-
mined by those rules in effect when
the lease was executed." (Citing
Union Oil Company, supra.) With-
out going further into the reasons
for this, it should be noted that the
interpretation just quoted is pecu-
liar to the OCS Lands Act. The
leases we are discussing were issued

under the Mineral Leasing Act of
1920. In any case, a lessee gains no
rights through a lease which could
not be bestowed lawfully, since reg-
ulations or lease terms inconsistent
with the Statute are invalid. Union
Oil Company, supra at 748. With
this regard, each of Chanslor-West-
ern's leases expressly incorporated
the provisions of the Mineral Leas-
ing: Act of 1920. Regardless of
whether the lease expressly or im-
pliedly incorporated the Act, the
ruling in Continental Oil Conbpany
v. United States, 184 F.2d 802 (9th
Cir., 1950) applies:

The rights of the, parties are deter-
mined by the provisions of the leases, read
in he ight of the provisions of the Min-
eral Leasing Act, , (at 807.) (Italics
added)

Clearly,`when the provisions of
the lease are in conflict 'with the
Act, the statute must prevail.

Your argument is apparently
based on the view expressed in
Standard Oil Company of Cali-
fornia v. Nickel, 317 F.Supp. 1192
(1970), aff'd, 450 F.2d 493 (9th Cir.
1971) hat the Government's rights
and obligations under a lease as the
lessor of public lands are subject to
the same rules of contract construc-
tion as are applicable to contracts
between private parties. Thus, you
argue that invalidation of Chanslor-
Western's lease terms providing for
certain exemptions from payment
of royalty amounts to unauthorized
administrative cancellation of
leases, similar to a breach of con-
tract. But Standard Oil dealth with
the construction of contract provi-
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:sions which fall within the discre-
tionary authority of the Secretary.'
At issule in this case are contract
provisions which the Solicitor con-
cludes the Secretary could not yaP2
idly approve since they are contrary
to the law establishing the authority
under which the leases were issued.
Ave would likely concur in your ar-
gument based on American Trck-
ing Assns.,* Inc. v. Fisco
Transportation Co., 358 U.S. 133,
146 (1948), Alaama Power Co. v.
Federal Power Commission, 482
F.2d 1208, 1212-16 (5th Cir. 1973)
and United States v. Seatrain Lines,
Inc., 329 U.S. 424 (1947), where
an administrative agency exer-
cised its discretionary authority
to change the terms of certain is-
sued licenses through adoption
of a different, preferable. policy,
if that were the case here. But
the cases you cite are distinguished
from this particular case by the fact
that; in this case the statute is
viewed by the Department as com-
pelling the conclusion reached in
the Oct. 4 Solicitor's Opinion.
Hence, the involuntary invalidation
of a lease term does not amount to
pro tanto cancellation of the lease.
- In conclusion, the Oct. 4, Solici-
tar's Opinzon is properly applicable
to all leases issued pursuant to the
Mineral Leasing Act of 1920 and
the OCS Lands Act. The Secre-
tary's decision to require payment
of royalty in accordance with that
Opinion from the date of issuance
of notices to the lessees and not to
require back payment of royalty
was based upon equitable consider-

ations within the lawful exercise of
his discretion.

We 'hope this letter has clarified a
number of points made in the Oct. 4
Solicitor's Opinion which 'you
questioned.

Sincerely yours,
FREDERIcK N. FER usoN,

Acting Deputy Solicito.

lANES W. CANON, ET AL.

1 SEC. '1
fDecided April15, JPrT

1. Alaska Native Claims Settlement
Act: Generally-LOil and Gas Leases::
Lands Subject to-Withdrawals and
Reservations: Generally

Lands lithdrawrn for the protection of
Alaska Natives' selection rights are not
available for oil and gas leasing under
the Mineral Leasing Act: 4 U.S.C. i621
(i) (1970).

2 Alaska Native laims Settlement
Act: Generally-Applications and En-
tries: Valid Existing Rights-Oil and
Gas Leases: Applications: Filing
A pending noncompetitive oil and gas
lease offer is not a valid existing right
protected by the savings clause in the
Alaska Native Claims Settlement Act.

3. Applications and Entries: Valid
Existing Rights-Oil and Gas Leases:
Applications: Drawings-Oil and Gas
Leases: Discretion to Lease

Neither the filing of an over-the-counter
oil and gas lease offer, nor the holding of
a drawing of simultaneously filed offers
to determine the first qualified offeror,
creates any right to a lease or any prop-
erty rights in the offeror that diminish
the'Secretary's discretion whether or not
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to issue. a noncompetitive oil and gas
lease on a given tract.

4. Oil and Gas Leases: Discretion to
Lease-Oil and Gas Leases: Rentali
An oil and gas lease is not issued until it
is signed by the authorized officer; the
acceptance of first year's rental in ad-
yance. as required by regulation does not
create a lease contract. Until lease issu-
ance, the Secretary retains his.discretion
to lease or not to lease a given tract.

0Pj10 7:BY SEIE ART OF
THE INTERIOR AATDRUS,

OFFICE OF THE SECRETARY

DECISION-OFFERS
REJECTED:

The Alaska State Office, Bureau
of Land Managemient, has. coim-
pleted adjudication of decisions to
issue conveyance of the subsurface
of lanlds, described in federal regis-
ter notices to be published, to Arctic
Slope Regional Corporation under
the provisions of the Alaska Native
Claims Settlement Act (ANOSA),
43 U.S.C. § 1601 et se. (1970). The
notices of decisions to issue convey-
ance state our intent to convey un-
der the provisions of sec. 14(e) and
(f) of, ANOSA, 43 U.S.(C. § 1613
(e) and (f) (1970), and 43 CFR
Subpart 2652, to Arctic-Slope the
subsurface estate of lands selected,
and to which Arctic Slope is found
to be entitled under sec. 12 of
ANOSA, 43 U.S.C. § 1611 (1970),
and 43 OFR 2652.3.

In conjunction with the publica-
tion of the notices of decisions to
issue conveyance, I am issuing this
decision rejecting the noncompeti-

tive oil and gas lease offers filed for
the lands to be conveyed, The oil
and gas lease offerors involved are
listed in the Appendix to this deci-
sion.

I take this action under the au-
thority of sec. 17 of the Mineral
Leasing Act of 1920, 30 U.S.C. § 226
(1970), and 200 Departmental
Manual 1.9. I take this action in
furtherance of the policy estab-
lished by my predecessor in the
decision In Be Arctic Slope/West-
ern, et caZ., ANCAB No. RLS 76-11
(A)-(MM) (Nov. 24, 1976). For
the benefit of those not parties to
that appeal, I reiterate the back-
ground to these cases, the policy
being applied, and the basis for this
policy.

I. BACKGROUND TO THE CASE

The lands in question are on the
"North Slope" of the Brooks Range
in northern Alaska. During and
after World War II, all public
lands in northern Alaska were with-
drawn from all forms of entry and
disposal. Public Land Order No. 82,
S FE1 1599 (Jan. 23, 1943). As the
military demands for the land dim-
inished 'and the private sector's re-
quests for permission to explore the
area for oil and gas increased,
P.L.O. No. 82 was revoked and a
system? for opening the land to leas-
ing under the Mineral Leasing Act
established. P.L.O. No. 1621, 23 FR
2637 (Apr. 18, 1958), P.L.O. No.
3521, 30 FR 271 (Jan. 5,1965).

These orders opened the land to
the filing of noncompetitive oil and
gas lease offers upon the completion
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of protraction map-leasing dia-
grams and opening orders notifying
the public that leasing blocks had
been established and that offers
would be received on those blocks.
These openings commenced in Jan.
1965, beginning with the north-cen-
tral portion of the North Slope,
and continued through the Notice
that offers could be filed for land in
the western Arctic embraced in these
offers. (31 FR 12575 (Sept. 23,
1966.))

The opening orders provided that
offers filed before a certain date
would be regarded as having been
simultaneously filed. When more
than one offer was filed for a tract,
a drawing was held to establish the
first qualified offeror if a lease were
to issue. Those tracts for which no
offers were filed during the period
specified in the opening order then
were subject to over-the-counter of-
fer filings. Under this system, pub-,
lie land on the North Slope not
otherwise withdrawn was available
for the filing of noncompetitive
lease offers either 1) by simultane-
ous filings under an opening order,
or 2) by over-the-counter filings.

During this period various Na-
tive groups filed, protests against
lease issuance in the Fairbanks Dis-
trict and Land Office, BLM. In
response to the protests, the Depart-
ment issued a press release Nov. 28,
1966, manifesting its intention to
hold the drawing noticed by the
opening order of Sept. 23, 1966, but
not to issue any leases on the first-
drawn offers until the Native pro-
tests were resolved. On Nov. 30,
1966, the Department posted a pub-

lie notice to the same effect. On Dec.
1, 1966, the Secretary signed a- Fed-
eral Register notice confirming this
policy. 31 FR 15494 (Dec. 8, 1966).
The drawing at issue in some of the
cases here was held, pursuant to this
policy, on Dec. 20, 1966, and no
leases have been issued.

Over-the-counter offers continued
to be filed for lands on which no of-
fers were received in the drawings.
In mid-1968, Atlantic Richfield Co.
announced its discovery of oil at
Prudhoe Bay on lands leased by the
State of Alaska. The announcement
generated immense interest; in the
next half year over 20,000 noncom-
petitive oil and gas lease offers were
filed in Alaskan BLM offices, in-
cluding offers which covered prac-
tically all potentially available land
on the North Slope.

The Department responded by is-
suing protective withdrawals, .in-
cluding P.L.O. No. 4582, 34 FR
1025 (1969), which were designed
to maintain the public land status
pending legislation for the resolu-
tion of Alaska Natives' land claims.
Subsequently, secs. 11(a) (1), (a)
(2) and (b) (3) of ANCSA, 43
U.S.X. § 1610 (1970), and Secre-
tarial withdrawals under the au-
thority of sec. 11 (a) (3) of ANCSA,
43 1.U.C. 1611(a)(3) (1970) ex-
pressly prevented lease issuance.

In response to the intense interest
of the offerors in maintaining their
first qualified status in case the
lands were not conveyed under
ANCSA, the Department did not
reject all such pending applications
wholesale. Rather it suspended ac-
tion on them until the land selection
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rights granted the Natives by
ANCSA were exercised, aid' it
eould be determined what land was
still public land subject to leasing.

IL. Tm DEPARTMENT'S OLICY'

It is the policy of the Department
of the Interior to expedite convey-
ances under ANCSA by rejecting
'pending noncompetitive oil and gas
lease offers which conflict, in whole
or in part, with conveyances under
ANCSA at the time the lands to be
conveyed are definitely identified.
This 'policy is reached upon consid-
eration of the following.

la] (a) It is the- Department's
view that sec. 22(i) of ANCSA, 43
U.S.C. § 1621(i) (1970), does 'not
authorize the issuance of mineral
leases under the Mineral Leasing
Act on lands to be conveyed under
ANCSA. This section states that
the Department's uthority to
"grant leases" is not to be impaired
on lands withdrawn for the protec-
tion of Native selection rights.' In
the statute itself, however, secs. 11
(a) (1), 11(a)(2), and 16(a) of
ANCSA, 43 U.S.C. §§1610(a). (1),
(a) (2), and 1615(a) (1970), ex-
pressly withdraw lands from min-
eral 'leasing under the Mineral
Leasing Act. I conclude that Con-
gress did not intend to authorize
leasing under the Mineral Leasing
Act in sec. 22(i) of ANCSA, 43
U.S.C.. § 1621 (i) (1970). The legis-
lative history of ANCSA corrobo-
rates this conclusion. H. Rept. 92-
716, 92d Cong., 1st Sess. (.1972) at
45-46. Congress felt that leasing
under the Mineral Leasing Act

would be inconsistent with the pur-
poses of ANCSA,, and did not in-
tend to include 'the authority to
issue leases under 'the Mineral Leas-
ing Act in sec.'22(i) of ANCSA.
With the decision to issue convey-
ance, the p'ending offers are within
the rule 'that an application may
not be held pending availability of
the land when approval'of the ap-
plication is prevented by a valid
selection of record. 43 CFR 2091.1
(b).

(b) Even if, ANCSA did not
preclude lease issuance, this policy
would be established in the exercise
of the discretion in section 17 of the
Mineral Leasing Act, 30 U.S.C.
§ 226 (1970). I would not now exer-
cise.this discretion by amending the
existing withdrawals from min-
eral leasing in order to lease in
these cases. Issuance of leases on the
pending offers would frustrate
Congressional policy by denying
'Alaska Native corporations the full
benefit of the resources in the lands
which Congress intended to be con-
veyed to them. H. Rept. 92-523, 92d
Cong., 1st Sess. (1971) at 5.
t (c) Even if the Department is

not barred, from issuing mineral
leases, issuance of Ieases on the
pending offers at this juncture
would nullify the years of policy
decision and withdrawals prevent-
ing lease issuance in order to pro-
tect the rights of Alaska Natives.

(d) The oil and gas lease offer-
ors have been granted protection
commensurate with the nature of
their interest as first qualified offer-
ors by the Department's suspension

176]



DECISIONS OF TlIE DEPARTMENT OF THE INTERIOR

of their offers. In light of the dis-
cussion of the nature of the offerors'
interest below, the Department has
safeguarded the offerors' status as
first qualified applicants during the
intervening years of title uncertain-
ty. The offerors are not due greater
deference because the Department
suspended, rather than rejected,
their applications during the period
of the withdrawals in aid of legis-
lation, and after- Congress resolved
the Native protests by extinguish-
ing aboriginal title and all claims
of aboriginal title in ANCSA. The
suspension policy has jointly served
the interests of the Alaska Natives
by allowing the Department to
meet fully their rights under
ANCSA, and the interests of those
first-qualified applicants whose
lease offers cover lands not selected.
This statement is not intended,
however, to imply that the Depart-
ment will exercise or has. exercised
its discretion to lease lands not con-
veyed.

III. BASIS FOR THE POLICY-RIGHTS

OF THE OFFERORS

The offerors in this case are all
(except one) the first qualified of-
ferors for noncompetitive oil and
gas leases under the provisions of
section 17 of the Mineral Leasing
Act of 1920, 30 U.S.C. § 226 (1970).
Edward F. Coiley's offer F-5342 is
apparently. second qualified after
W. J. Nicolini's offer F4963 for
Block 8, T. 8S., R. 3 W., U.M.

One group of offerors had its
"first qualified" status determined
in the Dec. 1966 drawing described
above, under the provisions for

simultaneously filed noncompeti-
tive oil and gas lease offers set out
in 43 CFR Subpart 3123 (1966),
now 43 CFR Subpart 3112, and the
relevant opening order. The second
group of offerors is first qualified
by virtue of first-filed over-the-
counter noncompetitive oil and gas
lease offers. Their rights are gov-
erned by sec. 17 of the Mineral
Leasing Act of 1920, 30 U.S.C.
§226 (1970).

C Sec. 17 provides that the Secre-
tary "may"-~ issue noncompetitive
oil and gas leases on lands not
within any known geological struc-
ture of a producing oil or gas field
to the first qualified applicant there-
for. In Udall v. TaTman, 380 U.S. 1,
4 (1965), the Supreme Court stated,
"Although [the Mineral Leasing]
Act directed that if a lease was is-
sued on such a tract, it had to be
issued to the first qualified appli-
cant, it left the Secretary discretion
to refuse to issue any lease at all on
a given tract." See also Pease v.
Udall, 332 F.2d 62 (9th Cir. 1964);
Haley v. Seaton, 281 F.2d 620, 623-
26 (D.C. Cir. 1960).

[2] In Schraier v. Hicke, 419 F.
2d 663, 667 (D.C. Cir. .1969), the
Circuit Court of Appeals applied
Talbrnan and characterized a non-
competitive oil and- gas lease offer as
a "proposal" which "does not rise to
the level of 'claim' or 'right' within
the savings clause of the Statehood
Act where there has been no such
determination to lease." The savings
clause of sec. 6(b) of the Alaska
Statehood Act, 72 Stat. 339, 48
U.S.C. note preceding §21 (1970),
makes the State's grant subject to
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"any valid existing claim, location,
or entry * * *. This is even more
protective of outstanding interests
than the savings clause of ANOSA.
Sec. 14(g) of ANCSA, 43 U.S.C.
§ 1613 (g) (1970), makes all convey-
ances "subject to valid existing
rights." We believe there is no dis-
tinction between the Statehood Act
and ANCSA relevant in resolving
the conflict between either of the
statutory grants and pending non-
competitive oil and gas lease offers.

[31 In Arnold v. Morton, 529 F.
2d 1101, 1105 (9th Cir. 1976), the
Circuit Court of Appeals reaffirmed
the conclusion that a noncompeti-
tive oil and gas lease offeror has no
right to a lease,; and no, property
interest in his offer. Although the
Court in Arnold concluded that the
Secretary had erroneously deter-
mined that the lands in question
were not subject to leasing, the
Court rejected the contention that
it could order lease issuance.

The Secretary's discretion in non-
competitive oil and gas leasing, and
the limited nature of a noncompeti-
tive lease offer, have been confirmed
in i'urglin v. Morton, 527 F.2d 486
(9th Cir. 1976); Duesing v. Udall,
350 F.2d 748, 750-51 (D.C. Cir.
1965); owe v. Kleppe, Civil No.
75-11.52 (D.D.C., July 29, 1976);
Burglin v. Secretary of the Interior,
Civil No. A75-232 (D. Alaska, Dec.
29, 1976).

This law applies to the simulta-
neously filed, first-drawn offers as
well as the first-filed, over-the-
counlter offers. Shraier v. Hickel,

8upra, also dealt with offers filed in
a simultaneous drawing. The Cir-
cuit Court of Appeals (id. at 667)
stated:

* * * Nor can it be successfully asserted
that the Secretary exercises his discretion
whether or not to lease when he gives
notice for filing and processing applica-
tions. * * * Similarly the Secretary does
not lose his ultimate authority because
the Departmental officials assumed that
appellant would be awarded a lease if he
wore found to qualify in all respects
under pending regulation.

Nor was any deviation from these
cases generated by the terms of the
notice 'for the drawving in question.

No contract was created by the re-
quirement that first-year's rental be
submitted with the offer, and that
rental would be earned when the
ofter was first drawn. The Notice in
'question stated that if an offer was
rejected, "the advance rental will
be returned" to the offeror. E.g., 30
FR 11697 (Sept. 11, 1965); 31 FR
4741 (Mar. 19, 1966). The change in
policy from earlier drawings, e.g.,
30 FR 898 (Jan. 28, 1965), was de-
signed to prevent the obstructive
practice of withdrawal of first-
drawn offers prior to .lease execu-
tion. It was not designed to, nor did
it in effect, make the drawing an ac-
ceptance of the. offer, or constitute
a waiver of the Secretary's discre-
tion and a commitment to. lease to
the first-drawn offeror.

[4] The regulation. governing
noncompetitive lease- issuance at the
time of the drawing in question, 43
CFR 3123.5(b) (1966), provided,
"The United States will, indicate its
acceptance of the' lease offer, in
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whole or. in part, and the issuance of
the lease by the signature of the ap-
propriate officer thereof in the space
provided." The United States exe-
cuted no offer in this case. The Sec-
retary may not ignore his own reg-
ulations. McKay v. Wahenmnaier,
226 F.2d 35, 43 (D.C. Cir. 1955). No
lease contract was entered into in the
drawing. After the drawing in ques-
tion, the Secretary retained the au-
'thority to reject the offers in re-
sponse to the Native protests and
refund the first year's rentals, but
did not do so in response to pressure
from the lease applicants that they
be allowed to retain their priority.

The expectation that leases would
issue to the first qualified offeror in
these cases as a matter of course,
after the December 20, 1966 draw-
ing, does not render Schraier and
the other case law inapplicable. The
Department's authority and discre-
tion to lease or not to lease must be
judged as of the time of lease exe-
cution, rather than the date the offer
was filed or drawing notice was
posted. E.g., Hanniftn v. Morton,
444 F.2d 200 (10th Cir. 1971);
Vann v. Ickes, 92 F.2d 215, 217
(D.C. Cir. 1937).

Those applicants who hold over-
the-counter lease offers cannot avail
themselves of the argument that the
provision of the drawing notice re-
garding first year's rental created a
contract. The over-the-counter leas-
ing regulations at that time clearly
documented that an offer does not
become a lease until executed by the
appropriate officer, 43 CFR 3123.5
(b) (1966), and an offer may be
withdrawn without prejudice prior

to lease issuance, 43 CFR 3123.50(a)
(1966) .

Neither set of applicants has
greater rights on account of the de-
lay entail-d by the suspension. Mc-
Dade v. Morton, 353 F. Supp. 1006
(D.D.C. 1i73), dff'd, 494 F.2d 1156
(D.C. Cir. 1974). The noncomnpeti-
tive oil and gas leasing regulations
di not compel action on a lease
offer within any particular time. 43
CFR 3123.5(b) (1966). The "land
freeze" violated no rights ~of the
offerors in this case. I reiterate the
conclusion of In Re Arctic SIopel
II e tern, supra, that formal with-
craval action under E.O. No. 10355,
17 FR 4831 (1952), was not re-
quired to suspend action on these
offers. The Executive Order states,
"[a]1l orders issued by the Secre-
tary of the Interior under author-
ity of this order shall be designated
as public land orders and shall be
submitted * * * for filing and for
publication in the federal register."
U&dall v. Tallman, spra, does not
imply or hold that the Secretary's
discretion not to lease under sec. 226
can only be exercised by public land
order; it is silent on the question.

In my opinion, the Secretary's
discretion not to lease under sec. 17
of the Mineral Leasing Act may be
exercised without formal with-
drawal action when the public in-
terest so dictates. The "land freeze"
was a proper exercise of discretion
under sec. 17. The claims of Indian
and aboriginal title did not divest
the Department of its authority to
issue mineral leases; the Depart-
ment had the same authority to
issue mineral leases after the Native
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prIotests were filed as before. The
existence of the authority, however,
does not mandate lease issuance, as
.tdaac v. Tallman, suipra, Inade
clear., The policy decision not to
issite leases and to maintain the
stat us of the public lands involved
here while the question of Native
rights was considered was, to para-
phrase Btrglin v. Morton sxpra, at
489, an exercise of discretion, not san
abusie of discretion. See Pease v.
lVdacl, supra.

IV. BASIS FOR THE POLICY-TO

EXPEDITE COWVEYANcES

T his decision will. obviate the de-
Ly attendant on exhaustion of the
appeal remedies in the Department.
In. acordance with the policy
stated above, oil and gas leases will
not be.issued as a consequence of ad-
n-0uiristrative appeals; the offers are

heirgly rejected. In addition, in the
cass to which this decision applies,
thze oil and gas lease offerdrs assert

nis interest which is not a. "property
intere st in land." WTiernan v.
Franklin, 508 F. 2d 885, 888 (10th
Cir. 1975) ; Sraier v. HieZkel,
supra; Desing v.' Udcll, supra
at '750-51; Rowe v. Kleppe, supra.
An oil and gas lease offeror
thus does not have standing under
43. CFR 4.902 to appeal to the Alas-
ka Native Claims Appeal Board
(A NCAB) a BLM decision to issue

conveyance. This decision will avoid
delay and expense to both the
offerors and the Natives in the De-
partment's appeal process, time and
expense which the policy stated in
this decision renders unnecessary.

' This decision will'avoid the offer-
ors' attempts to invoke the jurisic-
tion of the Interior Board of Land
Xppeals by atppealing the rejection
'of the oil and gas lease offers- 'sep-
arately from the appeal of the deei-
sions to issue conveyance. The
Board of 'Land Appeals ' (IBLA)
has 'such appeal authority in the
regular 'oil'and gas lease offer case,
'43 CFR 4.1(3). Since Aug. 6, 1975,
however, appeals in "matters relat-
ing to land selection arising -under
:[ANCSA]" lie with ANCAB. '43
CFR 4.1(5), 40 FR 33172 (1975).
This decision 'will obviate the con-
*fisioi and delay 'of multiple ap
peals., determinations of ' jurisdic-
tion under this regulation, and case
transfers under 43 CFR 4.901 (c)

The Department's administrative
remedies afford administrative due
process to those who hold or assert
property interests. Bypassing these
remedies will not violate any' pro-
cedural due process. rights of the of-
ferors. As discussed above, oil and
gas lease offerors, whether before
ANCAB or IBLA,' have no prop-
erty . interest which invokes the
hearing requirements of due proc-
ess, and which would' require the
application of the Department's
hearing regulations, e.g., 43 CFR
4.420-452. Compare Brglin v. Mor-
ton, spra at 488, with Pence v.
KIeppe, 529 F.2d 135 (9th Cir.
1976). In addition, in this case I
find no factual dispute which would
alter the outcome of the cases, so
that the appeals boards' discretion-
ary authority to. order hearings in
cases containing factual disputes
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will not be necessary. 43 CFR 4.415;
43 CFR 4.911(c).

This decision constitutes the final
action of the Department of the In-
terior in these cases. The advance
rentals which accompanied the ap-
plications will be refunded pursu-
ant to the issuance of this decision.
Therefore, pursuant to the author-
ity granted the Secretary by section
17 of the Mineral Leasing Act, 30
U.S.C. §226 (1970), and 200 De-
partmental Manual 1.9, the noncom-
petitive oil and gas lease offers
listed in the Appendix, p. 184 be-
cause they conflict in whole or in
part with the lands described in the
notices of decisions to issue convey-
ance to Arctic Slope Regional Cor-
poration (F-19148-11,-17,-18,-19,
-20, -21, -22, and -34, and F-033698
through F-033705, F-033707, F-
033708, F-14922-A, and F-14922-
A2), are hereby rejected.

CECIL D. ANDRUS,

Secretary of the Interior.

APPENDIX

OFFEROR ,
Amerada Hess Corp.

M. E. Buster Anderson

Marvin J. Andresen, 
. Guy M. Whitney,
Richard E. Church

OFFER
SERIAL

NUMBER
F-4356
F-4365
F-4373
F-4379
F-4380

-F-4857
F-4856
F-4765
F-4770

OFFEROR
Alan J. Antweil

Mary Frances Antweil

E. M. Arndt
Iola Call
Iola Call,

LaRaine Riddick
James W. Canon

James W. Caylor
Don Chandler
Ethyl D. Clasby,

Charles J. Clasby
Edgar M. Clausen
Anna M. Coiley

Edward F. Coiley,

Lloyd A. Burgess
Donald Burnett
T)onald Burnett,

Richard Burnett
W. Burnett

OFFER
SERIAL

NUMBER
F-876
F-890
F-1205
F-1208
F-1209
F-1210
F-1211
F-2633
F-2072
F-2073
F-4950
F-5331
F-4854

F-4853
F-7211
F-7212
F-7213
F-7228
F-7229

* F-7230
F-7231
F-6954
F-4663
F-9074

F-9049
F-5348
F-5350
F-5341
F-5342
F-4660
F-4694
F-4868

F-5008
F-5009
F-5010
F-5011
F-5012
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OFFER
SERIAL

OFFEROR NUMBER
W. Burnett F-4846

F-4847
W. Burnett, F-1022

Donald Burnett,
Wally Burnett

C. Freericks, F-6472
C. Burglin F-6476

F-6477
F-6478

Future, Inc. F-8977
F-8984
F-8986
F-6305
F-6306
F-6307
F-6308
F-6309
F-6310
F-6311
F-6312
F-6313
F-6314
F-6315
F-6316

F-6318
F-6319
F-6320
F-6321
F-6322

Estate of Mary Ball F-6025
Connelly, Wilbur T.
Connelly, Administrator F-6026

* F-6028
F-6029
F-6030
F-5952
F-5955
F-5956
F-6022

OFFEROR

OFFER
SERIAL

NUMBER
Estate of Mary Ball

Connelly, Wilbur T. F
Connelly, Administrator F-5951

F-5954
F-5957

Hans A. Fischer F-5199
B. P. Fleming F-5343
Troy A. Klingel F-1664
Sophie D. Krize F-5200
Charles W. Lafferty, F-7511

Denny G. Breaid, F-7512
Ray D. Kohler

Lee Linck F-1023
F-1024

James J. McNamee F-7092
F-7093
F-7095

Frances M. Martindale, F-7183
Tolana Rocker
Stella Marshall

Frances M. Martindale, F-7184
Kenneth J. Gain

Frances M. Martindale, F-7185
Kenneth J. Gain,
Ruth L. Niemeyer

Mrs. Mildred C. Miller F-4869
Kenneth Jay Gain F-7179

F-7180
F-7181

G. S. Giovanelli F-5330
J.H. Gronmark F-5340
F. Bruce Haldeman F-4852
Lowell Hanson F-7084

c/o C. J. Newlin F-7085
* * F-7086

F-7091
R. C. Hoefle F-2297
Owen Jennings F-1017

F-1018
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C
S~

OFFEROR Nl
August A. Johnson
August A. Johnson,

Patricia Y. Novosel
Dorothy T. Johnston
William G. Kennedy,

c/o Trans-Northern Re-
sources, Inc.

Sohio Petroleum Co.
Mobil Oil Corp.

W. J. Nicolini
Adam Polyniaszek
Julian C. Rice,

Lloyd Hoppner,
John T. Rowlett, Re-

c/o Trans-Northern Rer
sources, Inc.,

Walter Sez udlo,
Dolores J. Sezudlo

William D. Seton,
c/o First National Bank
of Fairbanks.

D. L. Simasko

t'Marian E. Simpani
Marion S. Weeks

N. Merrill Wien
JDonald G. Stevens

Betty Stewart
Robert F. Stroecker

DFFER
ERIAIL
JMBER
F-2144
F-4723

F-8962
F-3108
F-3109
F-3110
F-3112
F-3113
F-3114
F-362
F-298
F-311
F-312
F-4963
F-7449
F-6352

F-2881
F-2882

F-1451
F-7452
F-4859
F-4860
F-4861
F-114
FV-1.1 ,

en F-5337
F-6287

F-6292
F-6293
F-6294
F-6295
F-9061
F-123
FL1580
F-581
F-582
F-7096
F-8969

OFFER
SERIAL

OFFEROR NUMBER
W. G. Stroecker F-6296

F-6301
F-6304
F-8974

W. G. Stroecker, F-8942
John Butrovich, Jr.

Ten Oil F-8992
F-8993
F-8997
F-8998

Henry D. Tiffany, II F-9013
F-9015

Union Oil Co. of F-297
California F-299

F-338
F-335

William Van Alen F-7207
F-7208
F-7209

James A Vanderweele F-369
M. T. Van Dyke F-5834

F-5893
L. K. Virgin, F-5204

Vernon Forbes, F-5206
Wilbur Walker

Sigurd Wold F-6220
F-6221
F-6222
F-6223
F-6224

Estelle Wolf F-2010
Patricia Y. Novosel, F-204

John H. Hummel
Walter P. Wigger F-205
Dan Ramros F-206
Mark Ringstad, F-207

Elmer Price F-211
Nils Braastad F-208
Charles Greer F-210
William N. Allen III F-212
Kenneth L. Rankin F-209
Mary Frances F-2074

Antweil F-2076
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E STATE OF PHOEBE SHANTA WILSON
May 12, 1977

ESTATE OF PHOEBE SHANTA:
WILSON

IBIA 75
Decided May ,121977

Appeal from an order deniying'peti-
tion for rehearing.

REVERSED and MODIFIED.

1. Indian Probate: Indian Reorga-
nization Act of June 18, 1934: ,ener
ally-270.O0

The Indian Reorganization At, gen-
erally, recognizes two classes of petsons
who may take testator's lands by devise,
that is, any member of the tribe having
jurisdition over lands and legal heirs of
the testator.

2 . Indian Probate: Indian Reorga-
nization Act ' of June 18, 1934:
Nonapplicability-270.2

Certain provisions of the Indian Reorga-
nization Act, including the section which
dictates who may take testator's land by
devise;- do not apply to certain named
Indian, tribes in Oklahoma, including the
Kiowa, -Comanche, and Apache tribes.

APPEARANCES: Virginia Shanta
Klinekole, pro se,.

OPINION BY
ADMINISTRATIVE
JUDGE SABAGHl. -

. INTERIOR BOARD OF
INDIAN APPEALS

Phoebe Shanta Wilson, a member
of the Mescalero Apache Indian
Tribe of New Mexico, died testate
on July 8,1975, possessed of a cer-
tain interest in trust property sit-

237-799-77 2

uated on the Kiowa-Comanche-
Apache Indian Reservation in
Oklahoma. -

Decedent. executed a will on June
18, -09T4, the' sole devisee being -a
ifiece, Virginia Shanta Klinekle, a
member of the Mescalero Apache
Tribe of New.Mexico.

The decedent's sole heir-at-law is
an ', adopted daughter, Rosalie
Shanta.

[1] Pursuant to the Indian Reor-
ganization Act generally, two
clesses of persons may- take testa-
'tor's land by devise. They are, any
member of the tribe having Juris-
diction over such lands and legal
heirs of the testator. (See 25 U.S.C.
§464 (1970)).

Administrative Law Judge Rich-
ard B.;Denu, found that 25 U.S.C.
§ 464 (1970) of the Indian .Reorga-
nization Act applied to thisst sit~uq-
tion and concluded that the devisee
under the will did not qualify to
take. In keeping with the aforemen-
tioned provision of the Indian Re-
organization Act, he consequently
disapproved the will and found that
the decedent died intestate as to all
trust and restricted property on the
Kiowa-Comanche-Apache Indian
Reservation in. Oklahoma and
found and adjudged the decedentls
sole heir to be Rosalie Shanta,
adopted daughter and sole heir-at-
law. : -

[2J However, the Indian Reorga-
nization Act expressly excludes cer-
tain Oklahoma Indian Tribes in-
cluding the Kiowa, Comanche, and
Apache Tribes, from sec. 464 of the
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Act, inter alia. The exclusory provi-
sion states:

* * e sec. * e * 464 * * * of this title
shall not apply to the following-named
Indian tribes, the members of such In-
dian tribes, together with members of
other tribes affiliated with such named
tribes located in the State of Oklahoma,
as follows: Cheyenne, Arapaho, Apache,
Comanche, Kiowa * (See 25 U.S.C.
§473 (1970, )

It is settled that the laws of the
place where the land is located de-
termiine who should inherit. (See 25
U.S.C. § 348 (19T.) )

Since sec. 464 of Title 25 does not
apply to the Kiowa-Comanche-
Apache Indian Reservation of Ok-
lahoma, we see no reason why the
devisee under the will should not
inherit.

We find that section 464, supra,
is inapplicable and that Virginia
Shanta Klinekole, sole devisee un-
der the will, is in fact and law eligi-
ble to take the aforesaid fractional
share in the allotment on the
Kiowa-Comanche-Apache Indian
Reservation in Oklahoma.

NOW, THEREFORE, by virtue
of the authority delegated to the
Board of 'Indian Appeals by the
Secretary of the Interior, 43 CFR
4.1, IT IS ORDERED that
the ORDER DISAPPROVING
WILL and DETERMINING
HEIRS dated August 6, 1976, be
and the same is hereby RE-
VERSED and MODIFIED.

It is further ORDERED that
-the will of the decedent, Phoebe
Shanta Wilson,- EXECUTED
June 18, 1974, be, and the same

hereby is approved as to property
exempt from the Indian Reorgani-
zation Act and her trust estate shall
be distributed in accordance there-
with.

This decision is final for the De-
partment.

MITCHELL J. SABAGH,

Administrative Judge.

WE CONCUR:

ALEXANDER H. WILSON,

Chief Administrative Judge.

WM. PHILIP HORTON,
Administrative Judge.

EFFECT OF FAILURE TO RECORD
TIMELY UNDER SEC. 314(b)
FEDERAL LAND POLICY AND
MANAGEMENT ACT OF 1976

Mining Claims: Generally-Mining
Claims: Determination of Validity-
Mining Claims: Recordation

A mining claim located after Oct. 21,
1976, for which a notice of recordation
required to be filed by see. 314(b) of the
Federal Land Policy and Management
Act of 1976, has not been filed within 90
days from the date of location is void,
and the Department may not accept or
give force to a notice of recordation filed
after the 90 day period.

M-36889 May 17,1.977

OPINION BY ACTING DEP-
UTY SOLICITOR FERGUSON

OFFICE OF THE SOLICITOR

To: DIRECTOR, BUREAU OF LAND

MANAGEMENT
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FROM : SOLICITOR

SUBJECT: EFFECT OF FAILURE TO
RECORD TIMELY UNDER SEC. 314 (b),
FEDERAL LAND POLICY AND MAN-
AGEfMENT ACT OF 1976

Question

The Bureau of Laud Manage-
ment has requested this office to de-
termine whether, under see. 314 of
the Federal Land Policy and Man-
agement Act, the Secretary of the
Interior has the authority to ac-
cept a notice of recordation of a
mining claim located after Oct. 21,
1976, if the notice of recordation is
filed more than 90 days after the
date of location of the claim.

Conclusiobn

A mining claim located after
Oct. 21, 1976, for which a notice of
recordation required to be filed by
see. 314(b) of the Federal Land
Policy and Management Act of
1976, has not been filed within 90
days from the date of location is
void, and the Department may not
accept or give force to a notice of
recordation filed after the 90-day
period.

Background

On Oct. 21, 1976, the Federal
Land Policy and Management Act
became law. Federal Land Policy
and Management Act of 1976, 90
'Stat. 2743 (referred to as FLPMA) .
Sec. 314 of the FLPMA says, in
part:

(b) * * The owner of an unpatented
lode or placer mining claim or mill or

tunnel site located after the date of ap-
proval of this Act shal, within ninety
days after the date of location of such
claim file in the office of the Bureau des-
ignated by the Secretary a copy of the
official record of the notice of location or
certificate of location, including a de-
scription of the location of the mining
claim or mill or tunnel site sufficient to
locate the claimed lands on the ground.

(c) The failure to file- such instruments
as required by sbsections (a) and (b)
shall be deemed conclusivhe to consti-
thte an abandonment of the mining
claim or mill or tunnel site by the owner;
but it shall not be considered a failure to
file if the instrument is defective or not
timely filed for record under other Fed-
eral laws permitting filing or recording
thereof, or if the instrument is filed for
record by or on behalf of some butsnot all
of the owners of the mining claim or mill
or tunnel site. (Italics added).

Sec. 314(h)-(c), FLPMA. Prior
to the enactment of the FLPMA,
the Department of the Interior did
not require a mining claimant, in
general, to file a record of his claim
with the Federal government. A
state or a mining district usually
required this information. See 30
U.S.C.§ 28 (1970).

The Bureau of Land, Manage-
ment has informed us that several
claimants filed their recordation no-
tices more than 90 days after they
located their claims. The Bureau re-
quests our advice whether the late
filing of a notice of recordation has
any eff6ct, or whether a person who
fails to file within the 90-day period
must make a new location of the
claim, and subsequently, record that
location with the appropriate office
in 90 days.
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LDidu8sion

The first question which must be
asked is whether the FLP3MA imp
poses a mandatory requirement on
the lcator to file a notice of recor-
datiln within 90 days from the date
of location. If so, the second ques-
tion which must be asked is what
tare the effects of afailure to recd
d-6 time. 'A cardinal rule of statu-
tory' cnstruction is that. the inter-
pire1kaon, of a statute should be con-
.sistent with. Congress'. intentions
FTC v.' Fred Meyer, fIM., 390 U.S.
341, 349 (1968)". "The starting point
in a search for legislative intent is

of.course the pelrtinent; statutory
language." D'ePy v~iiDuPuy, 511

'F.2d 641 (5th Cir. 1975).
' Sec.: 314 (b) of the FLPMA says,

"The ovner of an unpatented lode
,O' 'placer mining:claiim or mill or
* tuillel site located after the ap-
'pioval-of the date of this Act s8all,
within ninety days -from the date of
iocation: of such claim, file in the
office of the'Bureau designated by
tie Secretiry a copy of the official
record of tle notice of locati.on or
certificate of location * * Ull-
less the context requires otherwise
the use`of the word shall" in a

'statute 'indicates the "language of

1 Sec. 108(n) 'f the PeLPMA states: that
"Bureau" means the Bureau of Land Manage-

'hient. The Department, on Jan. 27, 1977, 42
R' 5298, adopted regulations that specifically

explain where the notice of location Is to be
filed, and refer to BLM office having jurisdic-
,tion of the land covered by the claim as stated
in 43 CFR 1821.2-1 (1976). Prior to the
adoption of theseregiulations, the proper office
wvas also the one designated: in 43 :CFR
1821.2-'1, since that section governs the place
'of filing for all papers to be submitted 'to the
Bureau in absence of a regulation to, the
contrary. : -

command." Anderson v. Yngkau,
329 U.S. 482,485 (1946) Richbourg
Motor CO. v. United States, 281 J.S.
528, 534 (1930). Examination of the
legislative history shows that Con-
gress intended "shall" to be used in
its normal meaning sense.

In its section-by-section analysis
of S. 507, the Senate Committee on
Interior and Insular Affairs com-
mented:

One of the most persistent and signifi-
cant roadblocks to.effective planning and
management of most Federal lands,j
cluding the national resource lands, is
the status of hardrock mining and min-
ing claims on those lands under the Min-
ing Law of 1872, as amended: (30 U. S.C.
22-47).

i .* - :* - .* * *a:

Subsection (a) would establish the re-
cording system so necessary for Federal
land planners and managers. It would re-
quire that all mining claims under the
.1872 Wfining Law, as amended, be re-
corded by the claimants with the Secre-
tary within 2 years after the enactment
of S.:507, as ordered rep6rted, or within
30 days of the location of the claim,
whichever is later. Any claim not re-
corded. is to be. conclusively presumed
abandoned and will be void * . -

S. Rept. No. 94-583, 94th Cong.
ist Sess. 64-65 (1975). Sec. 207 of
H.R.13777, the House version of
S. 507, contained similar provisions
to those in sec. 31 of the Senate
bill. The section-by-section analysis
of the report of the House commit-
tee on Interior and Insular Affairs,
commenting on this sec. says:

(b) A copy of the location notice bf
mining claims: and mill sites in the appro-
priate office of record must be filed with
the Bureau of Land Management. The
bill emphasizes current requirements of
law to. the effect that recorded documents

[ 84 I.D.



188] EFFECT OF FAILURE TO RECORD TIMELY UNDER 191
SEC. 314(b) FEDERAL LAND POLICY AND MANAGEMENT ACT OF 1976

May 17, 1977 : .' ';

must contain a description of the mining
claim or mill site sufficient to permit its
identification on the ground.

(c) Failure to comply with (a) and
( ) above constitutes abandonment of
the claim.

M.R. :Rept. No. 94-1163, 94th
Cong., 2d Sess. 11 (1976). Neither
of these analyses contain any infer-
ence that the Secretary may accept
late filings of mining claims; to the
contrary, the comments of both the
House and Senate show that a
claim which is not recorded is to be
considered void. The Conference
Report, which resolved the differ-
ences between the House and Sell-
ate versions on this recordation re-
quirement says:

(24) Both-the Senate bill and House
amendments provide for recordation of
mining claims and for extinguishment of
abandoned. claims. The Conferees adopted
the more specific House amendments with
one perfecting amendment.

Conf. Rep. No. 94-1724, 94th Cong.,
2d Sess. 62 (1976). The se of the
word "extinguishment" in the Joint
Committee's comment reinforces the
mandatory aspect of the recordation
requirement.

The legislative history of the Act
gives no indication that "shall" was
not intended to be given its normal
meaning. The purpose, of the recor-
dation provision, prompt notice to
the Federal Government of new
claims, would also be frustrated if
filing was not mandatory. .I hold
that the duty to file a notice of rec-
ordation within 90 days from the
date of location is mandatory and
cannot be waived. Compare sec. 314
(b) of FLPMA withb 43 U.S.C.

§687(a)-(1) (1970), which re-
quires applicants for: trade and
manufacturing sites; to record their
claims within 90 days, but which
specifically permits late filings.

Since; the requirement to file is
mandatory, it is necessary to deter-
mine what consequences attach to
the failure to file. Sec. 314(c) of
FLPMA says, The failure to file
such instruments as required by sub-
sections (a) and (b) shall be deemed
conclusively to constitute the aban-
donment of the mining claim." Al-
though the determination whether
real property including a mining
claim, has been abandoned normally
depends on the intention of the
owner, e.g., Lakin v. Sierra Buttes
Cold Mining Co., 25 F. 337 (C.C.D.
CaL (1885); Hurkander v. Carrol,
76 F 474 (D. Alaska 1896); Con-
gress here has explicitly provided
that failure to record is to be
"deemed" to be an abandonment. By
using the word "deem," Congress
established a substantive rule of law
that a failure to record, in time is an
abandonment without regard to
the locator's intent. See Bowers v.
United States, 226 F. 2d 424, 428-29
(5th Cir. 1955), Kohn v. Myers, 266
F. 2d 353, 357 (2d Cir. 1959). I hold
that regardless of the intent of a lo-
cator, for the purposes of section 314
of FLPAA, a claim not recorded
timely is abandoned. The conse-
quelnce of abandonment is clear:
an abandoned claim reverts to the
status of the public domain and is
void. Farrell v. Lockkart, 210 U.S.
142, 147 (1908), Brown v. Gurney,
201 U.S. 184, 193 (1906) ; "Hure-



192 DECISIONS OF THE DEPARTMENT. OF THE INTERIOR

i'ader v. CarrolZ, supra; Gabbs EX-
ploration Co. v. Udall, 315 F. 2d 37
(D.C. Cir.), cert. den., 375 U.S. 822
(1963); Belk v. Meagher, 104 U.S.
279, 283-84 (1881). See alsodiscus-
sion of legislative history of FLP
MA, supra. I hold that under sec-
tion 314 (b), (c) of FLPMA, a
mining claim is void if the locator
does not file a notice of recordation
in the proper Bureau of Land Man-
agement office within 90 days from
the date of location.

Regulations
On Jan. 21, 1977, 42 FR 5289, the

Department adopted regulations to
assist mining claimants in comply-
ing with the requirements of sec.
314(b) of the FLPMA. I have re-
viewed these regulations and I
conclude that they are consistent
with the FLPMA. The regulations
state, in part, that:

(1) The requirement to file a notice of
recordation within the 90 day period re-
quired by the statute is mandatory (43

P. 3833.2-1) ; and
(2) that a claim for which a notice of

recordation is not timely filed is void
(43 CFR 3833.4).

The holder of a mining claim
located after Oct. 21, 1976, must file
a notice of recordation with the
proper BLM office within 90 days
from the date of location. The
FLPMA does not permit the Sec-
retary to accept or give effect to
notice of recordation that is not
filed on time. If a claim is not re-
corded in the required period, the
land reverts to the public domain
and the mining claim is void.

FREDERiC:E N. FERGUSON,
Acting Deputy SoZioitor.

D. E. PACK

30 ILA 166
Decided May 19,1977

Appeal from decision of the Utah
State Office, Bureau of Land Manage-
ment, dismissing protest against pend-
ing oil and gas lease offer U-34366 of
John S. Runnells.

Reversed.

1. Oil and Gas Leases: Applications:
Generally

The signature of the offeror on a simul-
taneous oil and gas lease offer entry
card may be affixed by means of a rubber
stamp if it is the intention of the offeror
that it be his or her signature. 

2. Oil and Gas Leases: Applications:
Generally-Oil and Gas Leases: Appli-
cations: Attormeys-in-Fact or Agents

Use of a rubber-stamped facsimile of an
offeror's signature on a simultaneous oil
and gas lease entry card invites inquiry
into whether the card was stamped by
the offeror or, instead, by his agent.

3. Oil and Gas Leases: Applications:
Attorneys-in-Fact or Agents-Oil and
Gas Leases: Applications: Drawings-
Oil and Gas Leases: First Qualified
Applicant

Where an agent of an offeror for a simul-
taneous oil and gas lease signs the entry
card by affixing a rubber-stamped facsim-
ile of the offeror's signature, the require-
ments of 43 CFR 3102.6-1 apply and
separate statements of interest by both
offeror and the agent must be filed, or the
offer will be rejected.

4. Oil and Gas Leases: Applications:
Attorneys-in-Fact or Agents-Oil and

[84 I.D.
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Gas Leases: Applications: Drawings-
Words and Phrases

"Agent." The word "agent," as used in
43 CF1IR 3102.6-1, requiring statements of
authority and disclosure of interests in
oil and gas leases by agents, includes all
persons or companies having discretion-
ary authority to act on the offeror's be-
half concerning the offer or lease.

5. Oil and Gas Leases: Applications:
Generally-Oil and Gas Leases: Appli-
cations: Sole Party in Interest-Oil
and Gas Leases: First Qualified Appli-
cant-Oil and: Gas Leases: Options

Avhere a person files an oil and gas lease
offer through a leasing service under an
arrangement whereby the leasing service
advances the first year's rental, selects
the land, and controls the address at
which the offeror may be reached, but no
enforceable agreement is entered into
whereby the offeror is obligated to trans-
fer any interest in any lease to be issued
to the leasing service, the service is not
a party in interest in the offer merely
because it may have a hope or expectancy
of acquiring an interest, and the offeror
is not precluded from stating that he is
the sole party in interest in the offer.

APPEARANCES: D. E. Pack, Long
Beach, California, pro se; James W.
McDade, Esq., McDade and Lee, Wash-
ington, D.C., for appellee.

OPINION BY
ADMINISTRATIVE JUDGE

STUEBING

INTERIOR BOARD OF
LAND APPEALS

In a drawing of simultaneous oil
and gas lease offers conducted by
the Utah State Office, Bureau of
Land Management (BLM), the of-

fer of John S. Runnells (the offer-
or) was drawn first for parcel UT
1408 as listed in the Aug. 1976 no-
tice of land subject to simultaneous
filings of oil and gas leases. On Oct.
5, 1976, D. E. Pack (appellant)
filed a Notice of Protest of the re-
sults of this drawing and against is-
suing the lease to the offeror.. In a
decision dated Nov. 11, 1976, the
State Office dismissed appellant's
protest because the allegations
therein had been satisfactorily an-
swered by the offeror. Appellant
filed his 'appeal of this dismissal
and the administrative case record
was duly forwarded for review by
this Board.

[1, 2] The problem in this case
stems from the use on the offeror's
drawing entry card of 'a rubber-
stamped facsimile of his signature.
The use of a rubber stamp does not
inValidate 'a simultaneous entry
card if it is the intention of the of-
feror that the facsimile be regarded
as his or her signature. Mary I.
Arata, 4 IBLA 201, 78 I.D. .397
(1971); Louis Alford, 4 IBLA 277
(1972); Robert C. Leary, 27 IBLA
296 (1976); Evelyn ChaMbers, 27
IBLA 317, 831.D. 533 (1976); Wil-
6iafn J. Sparks, 27 IBLA 330, 83
I.D.- 538 (1976); Arthur S. W1at-
kins, 28 IBLA 79 (1976).. However,
unlike use of a handwritten signa-
ture, use of a rubber-stamped signa-
ture on an entry card does not carry
the presumption either that the sig-
nature was personally executed by
the person named thereby, or that
this person formulated the offer on

192]
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his own.' Leary, supra at 301;
Chambers, supra at 323; Sparks,
supra iAt 337; Watkins, supra at 81.
Use of a rubber-stamped facsimile
thus invites inquiry into whether a
person other than the offeror ex-
ecuted the facsimile signature by
affixing it on the entry card and, if
so, whether that person served as
the offeror's agent concerning the
offer or lease.

[3] The purpose of this inquiry
is to determine whether the offeror
is qualified to receive an oil and gas
lease, since the BLM may issue these
leases only to the first qualified of-
feror. 30 U.S.C. § 226 (1970); 43
CPR Subpart 3102. If the offer
(entry card) is signed by an agent
of the ofieror rather than by the of-
feror himself, 43 CPR 3102.6-1
(a) (2) 2 requires the filing of spa-

1 We do not imply that the LM must make
these presumptions in every case where a signa-
ture is handwritten. We observe to the contrary
that it is within the discretion of the BL to
examine the circumstances surrounding a hand-
written signature where appropriate in order
to determine its validity.

Sec. 3102.6-1 (a) (2) states as follows:
"If the offer Is signed by an attorney in fact

or agent, it shall be accompanied by separate
statements over the signatures of the attorney-
in-fact or agent and the offeror stating whether
or not there is any agreement or understanding
between them or with any other person, either
oral or written, by which the attorney in fact
or agent or such other person has received or
is to receive any interest in the lease when
issued including royalty Interest or interest In
any operating agreement under the lease, giv-
ing full details of the agreement or understand-
ing if it is a verbal one. The statement must be
accompanied by a copy of any such written
agreement or understanding. If such an agree-
ment or understanding exists, the statement of
the attorney-in-fact or agent should set forth
the citizenship of the attorney-in-fact or agent
or-other person and whether his direct and in-
direct interests in oil and gas leases, applIca-
tions, and offers including options for such
leases or interests therein exceed 246.030 acres
in any one State, of which no more than 200,-

rate statements of interest by both
the offeror and his agent.: The offer
is properly rejected. as unqualified
where these separate statements are
not filed by both the offeror and his
or her agent. Southern Union Pro-
duetion Company, 22 IBLA 379
(1975);:: Lery, supra; Chcagbers,
supra; Sparks, supra; Watkins,
supra. Thus, we must inquire as to
whether someone other than the of-
feror stamped the entry card, -and if
so, whether this person was the of-
feror's agent.- -

- Pursuant to an inquiry by- the
BLM, the offeror stated as follows
concerning his entry card:

I am the sole party in interest in the
above numbered offer to lease and lease,
if issued.

The application for lease # U34366 was
prepared by Stewart Capital Corpora-
tion, 100 South Wacker Drive, Chicago,
Ilinois, 60106, and, with my permission,
my signature was affixed with a rubber
stamp. I employ Stewart Capital Corpo-
ration, a service organization, to perform
this service for me.

This statement indicates that the
offeror intended the rubber-stamped
facsimile to be regarded as his sig-
nature, and so the Arata require-
ment is satisfied. However, it also
indicates that the Stewart Capital
Corporation (Stewart), rather than

000 acres may be held under option, or exceeds
the permissible acreage in Alaska as set forth
in § 3101.1-5. The statement by the principal
(offeror) may be filed within 15 days after the

filing of the offer. This requirement does not
apply in cases in which the attorney-in-fact or
agent is a member of an unincorporated asso-
ciation (including a partnership), or is an
officer of a corporation and has an interest in
the offer or the lease to be issued solely by
reason of the fact that he is a member of the
association or a stockholder in the corpora-
tion.'
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the offeror himself, affixed the fac-
simile signature on the entry card.
We have held that 43 CFR 3102.6-
1(a) (2) applies where an agent of
the offeror signs the entry card by
affixing a rubber-stamped facsimile
of the offeror's, signature. Leary,
supra at 299; Sparks, supra at 339;
Watkins, supra at -81. It is, there-
fore necessary to examine the ir-
cuiastances under which the signa-
ture was stamped on the entry card
in -order to determine, whether
Stewart was the offeror's agent be-
cause, if so, the efferot would have
to' meet the filing requireienhts of
this regulation in 'order to receive
the lease here.

[4] A' person is an agent of an
offeror if he has authority to: act
with discretion' on the offeror's be-
half rather than only to perform
manual or mechanical tasks involv-
ing no discretion,' such as signing an
entry card as the offeror's amanu-
ensis.: CAa'ers, 'supra at 325-326.

We have held more secifically that
a person affixinmg a rubber-stamped
signature of an offeror is his agent
within the meaning of f43 CFR
3102.6-1(a) (2) if he formulated
the offer on the offeror's behalf, that
is, if the offeror did not know spe-
cifically which lands his offer con-
cerned.* Leary, supra at 301. The
record establishes to our satisfac-

tion that Stewart, by affixing the

stamped signature, on the offer card
and by other actions on behalf of
the offeror, was acting as the offer-

or's agent. The record includes a
letter from the offeror's attorney to
the BLM enclosing the service

agreement which Stewart executes
with those who employ its services
as the offeror did. This agreement
states that Stewart is retained by
the prospective offeror "to provide
its advisory services in connection
with, andl'to file, approximately [an
agreed number of I filings pursuant
to Stewart's Federal Oil Land Ac-
qtuisition Program as described in
the brochure heretofore delivered
to [the would-be offeror] by
Stewart." A copyv of this brochure
describing' this program, which is
incorporated into the terms of the
agreement between; the offeror and
Stewart, is included in the record
file of Nadine H. Saiford,- IBLA
77-143, and we have taken official
notice of it. This brochure provides
in fpart as follows: 0

The Role of Stewart capital

Stewart Capital Corporation is a serv-
ice organization providing the expertise
required for non-professionals to file on
Federal oil and gas leases. As a result of
these services, Stewart Capital's clients
may be awarded oil and gas leases.

Stewart Capital Corporation retains a
staff of professional landmen, each with
a lifetime of experience in evaluating
oil and gas leases. Each month they ob-
tain complete lists of all available Federal
leases for their area from the Bureau of
Land Management and provide Stewart
with a professional selection of those
properties that they feel to be of superior
value. From this information and from
more than 13 years of operating experi-
ence, Stewart has developed a computer-
ied analysis for determining which leases
are economically desirable for our clients
and which, therefore, should be filed
upon. Estimated lease value, number of
anticipated applicants and acreage
amount are some of the main factors
entering into the computer calculation.
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Stewart's services, under the program,
provide for a client filing applications for
a twelve month period. Each application
must be accompanied by a check in the
amount of $10 which is the Government's
cost of processing the application and is
nonrefundable. Stewart prepares the
various applications, noting parcel numn-
ber, state, etc. and forwards them,,with
the checks, to the appropriate office of
the Bureau of Land Management so that
they will be received no later than 10 :00
AM (local time) on the fourth Monday of
each% month.

If a Stewart client application i drawn
as priority #1, a lease will be issued upon
payment of the first year's rental of fifty
cents per acre. Such payment, which will
range from $20 for the smallest parcel
of 40 acres to $1,280 for the largest parcel
of 2,560 acres, must be received in the
proper office of the Bureau of Land Man-
agement within 15 days from the date of
notice. Failure to properly submit rental
will result in automatic disqualification.
Stewart obtains the list of winners in the
various states and immediately mails, by
registered letter, a cashiers check for the
appropriate amount to the proper office.
Stewart also wires the office stating that
the check was mailed, giving the amount,
the parcel to which it applies, the partici-
pant's name and, the number of the reg-
istered letter. The client is then billed by
Stewart for reimbursement.

As the application form requires one
address only, Stewart recommends clients
use Stewart's Chicago office until the
lease is issued to the winning client. The
advantage is that our office is manned at
all times-whereas clients could be away
on vacation or business-and thus
Stewart would be able to act within the
time permitted on any Government re-
quest in order to safeguard the issuance
of the lease. Any inquiries received from
prospective purchasers are immediately
passed to a landman, or whomsoever the
client may designate.

Simply put, Stewart Capital combines
a professional selection of leases with the
mechanical processing of applications rc-

quired to obtain such leases. Although'-

Stewart, maintains a record of leases
awarded and advises its clients when fu-
ture payments are due, it does not pro-
vide services in connection with the man-
agement of leases or the development,
sale or other disposition of leases
awarded to its clients. The professional
services required in this area are other-
wise available through independent land-
men and others. [Italics supplied.]

Itis apparent that Stewart had the
authority to, and did, on the offer-
or's behalf, select the land on which
the offer was made, apply thelsigna-
ture stamp, file his entry bard, and
pay the first year's rental for the
lease. Thus, Stewart formulated the
offer on behalf of the offeror and
used its authority to exercise dis-
cretion in other ways concerning the
offer and lease, and was not acting
in a purely mechanical capacity as
an amanuesis. We conclude that
Stewart was the offeror's agent
within the meaning of 43 CPR
3102.6-1(a) (2).

We hold that since Stewart was
the offeror's agent, the provisions
of this section apply, and require
the filing of separate statements of
interest by both the offeror and Ste-
wart. The record indicates that no
such statement has been submitted
by Stewart. It is accordingly tin-
necessary to make findings concern-
ing the adequacy and timeliness of
the offeror's statement quoted above.
Since the provisions of this section
have not been met, the offeror is not
qualified and his offer must be
rejected.

[5] Appellant Pack also asserts
that the offeror's offer is not quali-
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fied because the address listed on his
drawing entry card was not his
"true" address, but was in fact, as
the 'record indicates, the address of
a branch office of Stewart. Appel-
lant further alleges and attempts to.
show that the offeror's offer was dis-
qualified under 43 CFR. 3100.5-5
and 3102.7, in that Stewart has an
undisclosed interest in the lease and
the offeror improperly stated that
he was the sole party in interest. It
appears that Stewart offers its "sub-
scribers" (clientele) an "'A' Pro-
gram" whereby the client who is
successful in obtaining a lease
through Stewart's services may, at
his sole election, opt to convey a 35
percent interest in the lease to Ste-
wart at a pre-established price.
Thus, under the terms of 'this op-
tion, there is a possibility that Ste-
wart may acquire lease. rights from
its successful clients, but Stewart
has no claim of interest in the lease
offer of its clients which is enforce-
able in law or in equity.

These issues were extensively dis-
cussed in John V. Steifens , 4 I.D.
46 (1967). In that case, a leasing
service selected lands, filed offers,
and advanced funds on behalf of its
clientele for leases which the serv-
ice was willing to purchase from
any successful client. However, the
service had no enforceable right to

Cited with approval in Georgette B. Lee, 3
IBLA 272 (1971); R. M. Barton, 4 IBLA 229
(1972), 5 IBLA 1 (1972), 7 IBLA 68 (1972),
9 IBLA 70 (1973); and Harry L. Matthews, 29
IBLA 240 (1977).

purchase these leases. In Steflens,
it was held that the leasing service
did not hold an "interest"'in the
offers which' it filed on behalf of its
client on account of the mere hope
or expectancy that it might subse-
quently acquire an interest in the
lease on assignment from its client,
and that the client/offeror was
therefore not precluded from stat-
ing that he was the sole party in
interest in the offer. Id. at 53.-More-
over, Steff ens considered and re-
jected the assertion that the use of
the leasing service's address by its
clients was improper. Thus, appel-
lant's arguments on these issues are
without merit. A willingness to pur-
chase if the lessor desires to sell does
not constitute an "interest"' in the
leasehold.

Our conclusion that appellant's
protest must be sustained as to his
allegation that the signature stamp
was applied by the offeror's agent
"without attestation by the agent as
to his authority to sign said card,"
does notrequire invalidation of the
drawing. The record indicates that
Scott A. Harris, P.O. Box 2143,
Roswell, New Mexico 88201, was
the offeror whose entry card was
drawn immediately after Run-
nells'.. We accordingly direct the
BLM to issue the lease in question
to him, provided of course that all
else is regular.

Accordingly, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
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the Interior, 43 COFR 4.1, the deci-
sion appealed from is reversed.

ieEDWARD W. STUEBING,

Adqministrative Judge.

WE CONCURT'

NEWTON FRISHBERG,
Chief Administratke Judge.

JOAN B. THOMPsON,
Adlniestrative Judge.
(Concurring separately)

ADMINISTRATIVE JUDGE
THOMPSON CONCUR-
RING IN THE RESULT:

I am in agreement with the re-
versal of the Bureau's decision. My
comments are briefly directed solely
to the issues raised concerning the
practices of the leasing service. My
views concerning some of the prac-
tices. of leasing services are set forth
in a concurring opinion in R. M.
Barton, 4 IBLA 229, 234 (1972).
There have been no administrative
practices. changed since that time
which would cure some of the seem-
ingly unfair a.dvantages.which leas-
ing services may have to acquire oil
and gas leases in the simultaneous
drawing system. I adhere to my rec-
ominendation that measures be
taken aimed at preventing some of
the abuses and unfair practices of
these oil and gas services, and ap-
propriate investigation be made to
assure there is no violation of the
regulations and the statutes.

JOAN B. THOiuPSON,
Admninistrative Judge.

RIO BLANCO NATURAL GAS
COMPANY

30 IBLA 191
Decided May 19,1977

Appeal from decision of the Colorado
State Office Bureau of Land- Manage-
ment, holding that oil and gas lease
C-1490 terminated by, cessation of
production.

Reversed and remanded.

1. Oil and Gas Leases: Drilling-Oil
and Gas Leases: Extensions-Oil and
Gas Leases: Production-Oil and Gas
Leases: Termination-Oil and Gas
Leases: Unit and Cooperative Agree-

ments- X;

An oil and gas lease is extended by opera-
tion of law for 2 years beyond the expira-
tion of its primary term when actual
drilling operations were commenced on
the lease. (or for the lease under a unit
plan) prior to the expiration of the pri-
mary term and such operations are being
diligently prosecuted on the expiration
date, even though the lease may also have
production at that time.

APPEARANCES: Thomas W. Whit-
tington, Esq., and Russell S. Jones,
Esq., Denver, Colorado, for appellant.

OPINION BY ADMINISTRA-
TIVE JUDGE GOSS

INTERIOR BOARD OF LAND
APPEALS

Rio Blanco Natural Gas Com-
pany appeals from a decision of the
Colorado State Office, Bureau of
Land Management, declaring that
oil and gas lease C-1490 terminated
by cessation of production. That de-
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cision was made on remand from
an earlier appeal to this Board, Rio
B laico Natural Ga,3 Co., 16 IBLA
243 (1974).

Tle subject lease was committed
to a unit agreement, but no produc-
tioll was obtained in the unit prior
to the expiration of the primary
term of the lease after Apr. 30, 1972.
The lease was therefore not ex-
tended pursuant to the provisions of
30 U.S.C:. §226(j) (1970). The
lease itself, however, had produc-
tion from the Huber No. 28-1 Well
which was independent of the unit.
This production extended the lease
beyond its primary term, but the
initial decision of the State Office
held that production had ceased and
the lease terminated on Mar. 1, 1973.
In its initial appeal, appellant as-
*serted that the lease not only en-
joyed an extension because of pro-
duction, but also enjoyed a 2-year
extension because of drilling, opera-
tions in the unit on Apr. 30, 1972,
pursuant to 30 U.S.C. § 226 (e)
(1970):

Competitive leases issued under this
section shall be for a primary term of
.five years and noncompetitive leases for
a primary term of ten years. Each such
lease shall continue so long after its pri-
mary term as oil or gas is produced in
paying quantities. Any Zease issued under
this section for: land on which, or for
which under an approved cooperative or
unit plan of development or operation,
actual drilling operations were com-
menced prior to the end of its primary
term and are being diligently prosecuted
at that time shall be extended for two
years and so long thereafter as oil or gas
is produced in paying quantities. [Italics
added.]

Appellant asserted that the No. 20-1
Federal Gardner Well was spudded
in on Apr. 30, 1972, and that drill-
ing -was diligently pursued until
June 8, 1972, when the well was
plugged. The well was a unit well
but not within the boundaries of
C-1490. Appellant contended that
the lease was therefore extended
through Apr. 30, 1974.

Appellant submitted two letters
it had received from the USGS of-
fice at Denver, Colorado. The first
letter, dated Feb. 1, 1973, informed
appellant that it had 60 days in
which to begin drilling operations
on lease C-1490, failing which, the
lease would be terminated by oper-
ation of law. 4E3 CFR 3107.3-1.' The
second letter, dated February 9,
1973, stated that appellant should
disregard the first letter; it further
stated that lease : C-1490 had been
extended for 2 years due to drilling
operations within the unit on Apr.
30, 1972. 43 CFE 3107.2-3.' Because
it appeared that the State Office had
not taken cognizance of this infor-

1 Sec. 3107.3-1, Cessation of production,
provides:

"A lease which is in its extended term be-
cause of production shall not terminate upon
cessation of production if, within 60 days
thereafter, reworking or drilling operations on
the leasehold are commenced and are thereafter
conducted with reasonable diligence during the
period of nonproduction."

2 Sec. 3107.2-3, Period of extension, pro-
vides:

"Any lease on which actual drilling, opera-
tions, or for which under an approved coopera-
tive or unit plan of development or operation,
actual drilling operations were commenced
prior to the end of its primary term and are
being diligently prosecuted at that time, shall
be extended for 2 years and so long thereafter
as oil or gas is produced in paying quantities."
(Italics added.)
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mation and because it appeared that
the information might have a sig-
nificant effect on the disposition of
this case, the Board Temanded the
case to the State Office for further
consideration. The State Office re-
solved the issue as follows: 

Had drilling operations been in prog-
ress at midnight on Apr. 30, 1972 (the
end of the primary term of the lease), the
lease term would not have been extended.
We have been unable to determine that
it was the intent of section 17(e) to per-
mit a lessee to opt for a drilling exten-
sion if production extending a lease
should continue for less than 2 years
from the end of the primary term of the
lease.

[1] In Alta Vista Resources, Inc.,
10 IBLA 45 (1973), the Board in-
terpreted a similar 2-year extension
provision' The Board stated that
while Alta Vista was precluded be-
cause no drilling operations were in
,progress at the expiration of the
primary term of the lease, the result
would have been different had drill-
ing operations been in progress at
that time:

3
Alta Vista involved 30 U.S.C. § 226-1(d)

(1970), which was enacted with the extension
provision of subsection 226(e) on Sept. 2,1960,
74 Stat. 781, 7S9:

"Any lease issued prior to Sept. 2, 1960,
which has been maintained in accordance with
applicable statutory requirements and regula-
tions'and which pertains to land on which, or
for which under an approved cooperative or
unit plan of development or operation, actual
drilling operations were commenced prior to
the end of its primary term and are being dili-
gently prosecuted at that time shall be ex-
tended for two years and so long thereafter as
oil or gas is produced in paying quantities."

Subsec. 226-1 (d) was enacted to give leases
issued prior to the Act the same 2-year exten-
sion as leases issued after the Act could re-
ceive under subsection 226(e). Report of the
House Committee on Interior and Insular
Affairs, H.R. Rep. 1401, 86th Cong., 2d Sess.
5-6. The two provisions thus should be con-
striied similarly.

We note that no drilling operations
actually were in progress on any of the
subject leases, or for their benefit under
an approved unit plan of operation, be-
fore or on the terminal date of the leases,
November 1, 1972. For this reason alone,
the 2-year extension requested may not be
granted, regardless of whether or not the
leases were in their "primary term." An
oil and gas lease is not entitled to a 2-
year extension under 30 U.S.C. § 226-
1 (d) (1970), which grants such an exten-
sion when the lessee has commenced "ac-
tual drilling operations" before the end
of its term and is diligently prosecuting
such operations at the end of the term,
when prior to the expiration date of the
lease the only acts undertaken by the les-
see are acts preliminary to the actual
drilling and the actual drilling is not com-
menced until after the lease has termi-
nated. Michigan Oil Company, 71 I.D.
263 (1964). If, in fact, "actual drilling
operations" had been comnbenced before
the end of the primary term of an oil and
gas lease and such operations are being
diligently prosecuted at that time, the
lease is etended for a period of to
years from the end of the primary term
by operation of law. No application for
such extension is necessary. [Italics
added.]
Id. at 46-47. Unlike the lessee in
Alta Vista, appellant herein alleged
the occurrence of drilling opera-
tions at the end of the primary term
of its lease.

Both 30 U.S.C. § 226 (e) and 43
CFR 3107.2-3, supra n. 2, refer to
"-any lease." In our construction,
such a significant word may not be
given an insignificant effect. Rock-
bridge v. Lincoln, 449 F.2d 567, 571
(9th Cir. 1971). By the statute, Con-
gress established two means by
which leases may be extended: (1)
by production and (2) by drilling.
Such extensions devolve upon a lease
by operation of law, not upon appli-
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cation by a lessee nor by action of
any official.4 They are not set forth
as alternatives to one another but
stand as independent sentences. Un-
der the terms of the statute, a drill-
ing- extension is not precluded by
the production extension. Such a
determination is not indicated in
the legislative history, the purpose
of the extension provision being to
encourage drilling by continuing
the lease.5 Thus, where two such ex-
tensions are simultaneously opera-
tive, 'one for an indefinite term and
the other for a fixed term, which-
ever extension is concluded' first
leaves the remaining extension in
effect. Accordingly, we hold that a
lease is automatically extended for
2 years when actual drilling opera-
tions were commenced on the lease
(or for the lease under a unit plan)
prior to the end of the primary
term. If the drilling of the No. 20-1

'The fact that this Is an automatic exten-
sion which devolves upon a lease by operation
of law distinguishes it from prior extension
provisions which required an application by
the lessee and which could:be precluded by an
extension by production. See, e.g., Pan Amaer-
ican Corp., A-2832 (June 27, 1962); Sea-
board O Company, 64 I.D. 405 (1957);
General Petroleum Corporation, 59 I.D. 383
(1947).

5 The Senate Interior Committee stated as
follows in S. Rep. No. 1549, 86th Cong., 2d
Sess. 7:

"[A]llowance of an added 2-year term for
existing and future oil and gas leases, If actual
drilling is being diligently prosecuted at the
end of the primary term, will provide impetus
toward exploration for oil and gas and reward
those who do so diligently. The added.period,
it is believed, will not result in an excessively
long overall leasing period In view of the time
required, under present conditions, to block up
areas for exploration, obtain financing, and
carry on scientific nvestigations." (Italics
added,) 1962 U.S. Code Cong. and Ad. News
3238-39.

Federal Gardner Well met these
conditions, the lease was entitled to
a 2-year extension.

Appellant alternatively contenlds
that if its lease was subject to termi-
nation by cessation of production on
'Mar. 1, 1973, the lease was extended
by diligent drilling operations on
the RB-E-01 Well, another well
within the unit, which operations
were commenced within 60 days of
Mar. 1 19 3:

[T]he preparations for the nuclear de-
tonation in the RB-E-01 Well which in
fact were commeneed (or recommenced)
on Mar. 14, 1973, and are still being dili-
gently prosecuted constitute reworking or
drilling operations which were com-
menced within 60 days after cessation of
production from the Huber No. 1 Well
and thereby prevent termination of the
Colorado 1490 lease. The Huber No. 1
Well was plugged and abandoned on Mar.
1, 1973. On Mar. 14, 1973, the drill rigs
for the implacement of nuclear devices
were moved on site and permission to de-
tonate those devices was granted on Apr.
12, 1973. As shown on page seven of Ex-
hibit E, A.E.G. personnel and other per-
sonnel during April began to arrive on
site for the detonation phase and the ac-
tual detonation actually occurred on May
17, 1973. 'Clearly, preparations for the de-
tonation began within the 60-day period
following the plugging of the Huber Well
and thereby constitute reworking or drill-
ing operations within the provisions of
Sec. 17(f) of the Mineral Leasing Act
(30 U.S.C.A., Sec. 226(f)).

These specific assertions were raised
for the first time in this appeal. It
would therefore be appropriate for
the State Office initially to consider
these factual assertions with advice
of Geological Survey. Such consid-
eration would only be necessary,
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however, if the State Office deter-
mined that the lease was not ex-
tended because the drilling' of the
No. 20-1 Federal Gardner Well did
not meet the conditions of 30 U.S.C.
§226(e) (1970). If the drilling of
the well meets those conditions, ie.,
it was commenced prior to the ex-
piration of the Primary term of the
lease and drilling operations were
diligently prosecuted at that time,
then no consideration need be given
to appellant's alternative conten-
tion.X'

Therefore, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion appealed from is reversed and
the case remanded for further action
consistent herewith.

JosEPH W. Goss,
Admsnitrative Judge.

WE coiNvCU:

EDWARD W. STM BINGr,
Administrative Judge

ANNE POINDEXTER Lvwis,
Administrative Judge.

Appellant also asserted that diligent drilling
operations for the nuclear test well were being
conducted on Mfarch 1, 1973. This matter was
on appeal before the Director, U.S. Geological
Survey, at the time the instant appeal to the
Board was filed. By decision dated July 131,
1975 (GS-69-O&G), the Director determined
that actual drilling operations with respect to
the nuclear test well did not commence until
,after Apr. 13, 1973, when permission for em-
placement and detonation of nuclear explosives
was given. This derision was appealed to the
Board (IBLA Docket No. 76-176), but at re-
quest of the appellant therein, the appeal was
dismissed by order dated Oct. 16, 1975.

PEABODY COAL COMPANY

7 IBMA 318

Decided lay 20, 1977

Appeal by Peabody Coal Company
from a decision by Administrative
Law Judge Cook, dated Aug. 23, 1976,
in Docket'No. BARE 75-615-P, in
which the udge found a violation of
30 CFR 75.805'and assessed a civil
penalty in the amount of $7,000.

Affirmed.

1. Federal Coal Mine Health and
Safety Act of 1969: Penalties: Pro-
cedure of Assessment

A technical defect in the assessment proc-
ess does not affect the jurisdiction of an
Administrative Law Judge and, in the
absence of prejudice to a party, may be
cured by an amendment to the petition.

2. Federal Coal Mine Health and
Safety Act of 1969: Penalties: Exist-
ence of Violation: Generally

A violation of 30 CFR 75.805 is estab-
lished where it is shown that Miller
plugs, connectors of the single-phase
variety, are being employed on high-volt-
age electrical equipment.

3. Federal Coal Mine Health and
Safety Act of 1969: Appeals: Penalties

Where the record shows that the Admin-
istrative Law Judge has taken into con-
sideration all relevant mitigating factors
supported by the evidence, and has fixed
the amount of the penalty accordingly, in
the absence of a showing of an abuse of
discretion on his part, the Board on ap-
peal will not further modify the penalty
assessed.

APPEARANCES: William P. Wooden,
Esq., Gregory J. Leisse, Esq., for ap-
pellant, Peabody Coal Company; Rob-
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ert 3. Phares, Esq., Acting Assistant
Solicitor, David L. Baskin, Esq., Trial
Attorney, for appellee, Mining En-
forcement and Safety Administration.

OPINION BY ADMINISTRA-
TIVE JUDGE SCHELLEX-
BERG

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

Factual and Procedural
Background :-

On May 4, 1974, a Mining En-
forcement and Safety Administra-
tion (MESA) inspector issued a
notice of violation, No. 3 JEM,
against Peabody Coal Company
(Peabody) which cited a violation
of 30 CFRl 75.805' and stated in
part as follows:

The cable couplers on the high voltage
systems at the Ken No. 4 Mine did not
comply with the law, in that, they, were
not the three-phase type or constructed
so that the ground check continuity con-
ductor would be broken first and the
ground conductor broken last * *

Prior to the issuance of this notice,
an accident had occurred which re-
sulted in the electrocution of a fed-

Section 75.805 of 30 CFR provides:
"Couplers that are used with medium-

voltage or high-voltage pow6r circuits shall be
of the three-phase type, with a full metallic
shell, except that the Secretary may permit,
under such guidelines as he may prescribe,
no less- effective couplers constructed of mate-
rials other than metal, Couplers shall be ade-
quate for the voltage and current expected.
All exposed metal on the metallic couplers
shall be grounded to the ground conductor in
the cable. The coupler shall be constructed so
that the ground check continuity conductor
shall be broken first and the ground conductors
shall be broken last when the coupler is being
uncoupled."

eral coal mine inspector. This no-
tice was terminated on: May 29,
1974, as "all of the miller plug type
connectors were removed from the
high voltage systems." Notice of
Termination 1 JEM,: May 29, 1974.

On Aug.. 14, 1974, Order of As-
sessment No.- 1935-89 was issued,
listing among some 25 alleged vio-
lations the violation of 30 CFR
75.805. Peabody requested a formal
hearing with the Office of Hearings
and Appeals on the alleged viola-
tions on August'28, 1974. On Sept.
17, 1974, Peabody received a letter
dated Sept. 11, 1974, inl which
MESA advised that the alleged vio-
lation of 30 CFR 75.805 had been
improperly assessed and so would
be deleted from Order of Assess-
ment No. 1935-89 and such order

.would be reissued properly. On the
same day, Peabody forwarded a
check to the Offiee of Assessment to
pay in full Order of Assessment No.
19358-9. A new order of Assess-
ment, No. 1935-91, which contained
the: :alleged violation of 30 CFR
75.805, was issued on Sept. 19, 1974.
Thereafter MESA returned Pea-
body's check and on Nov. 1, 1974,
Peabody sent its check back to
MESA, citing 30 CFR 100.5.2 Upon
failure to reach a onference agree-
ment and pursuant to Peabody's re-
quest, MESA forwarded both or-
ders'to counsel for formal hearings.

On Jan. 22, 1974, a petition for
assessment of a civil penalty was

2 ec. 100.5 of 30 CR provides in pertinent
part:

I"(a) Payment by the operator or miner of
the assessed penalty will close the case."

237-799-77 3

202] 203



DECISIONS OF TE DEPARTMENT OF THE INTERIOR [84 I.D.

filed on Order of Assessment No.
1935-91 for the alleged violation set
forth in Exhibit "A". attached
thereto, 'which cited both Notice of
Termination 1 JEM, May 29, 1974
and 30 CFR 75.805.

Peabody filed a motion to dismiss
contending that it had tendered full
payment, of Order of Assessment
No. 1935-89 when it contained the
alleged violation of 30 CFR 75.805.
In: denying this motion by order
dated Dec.. 5, 1975, the Judge found
that Peabody's payment was not
timely since prior thereto it had
been notified not to make payment
of Order No. 1935-89 as it had been
voided. - -

By order dated Feb. 4, 1976, the
Judge granted MESA's motion to
amend its petition by substituting
Notice of Violation 3 JEM, May 4,
1974, for Notice of Termination 1
JEM, May 29, 1974, which had
erroneously appeared on Exhibit
"A'' as originally filed. In granting
'this motion, over Peabody's objec-
tion, the Judge found that Peabody
had apparently been aware that
MESA intended to base its petition
upon Notice No. 3 JEM of May 4,
1974, and therefore would not be
prejudiced by an amendment to the
petition to reflect such allegation.

A hearing was held on Feb. 10,
11 and 12, 1976, and a decision is-
sued on Aug. 23, 1976. At the out-
set, the Judge rejected Peabody's
argument that the Office of Hear-
ings and Appeals lacked jurisdic-
tion and held that the petition as
originally filed was amended prop-
erly. It was found that the Miller
plugs as; employed by Peabody

could be categorized as devices
within the. purview of 30 CFR
75.805 and that they were in viola-
tion of that regulation. The Judge
held that this violation was a very
serious. nature, while recognizing
that there would have been no elec-
trocution if the circuit had been de-
energized pursuant to proper test-
"ing techniqies (Dec. 19). n- filld-
ing' that 'Peabody did not demon-
strate gross negligence the Judge
considered the failure of MESA
personnel to previously cite for
-other; violations of 30 CFR 75.805
for use of these devices' which were
obvious and visible. The recom-
menided penalty of $10,000 was: r-
duced and a penalty of $7,000 was
assessed, in light of the foregoing
fact and because MESA permitted
production to be resumed.'with the
dangerous connection in question
and: prior to abatement (ec. 21).

On appeal, Peabody contends that
the Administrative Law Judge
-lacked: subject' matter jurisdiction
of the proceeding as theservice of
a proper Order of Assessment is a
condition precedent to the filing' of
a civil penalty proceeding and be-
cause the order herein listed a no-
tice of termination rather than a
notice of violation, it is fatally de-
fective. Additionally, Peabody ar-
gues that it paid Order of Assess-
ment No. 1935-89 and that this was
the, only order ever issued with re-
spect to Notice of Violation 3 JEM,
May 4, 1974, and so the case should
be closed pursuant to 30 CFR 1005.5.
Peabody also asserts that the Judge
erred in finding that Miller plugs
are couplers and must therefore be
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in compliance with 30 CFR 75.805
as that regulation is void for va-
gueness. Finally, it is argued that,
based on MESA's own acquiescence
in appellant's use of Miller plugs,
a finding of negligence is. inappro-
priate and further that the decision
fails, to accord proper mitigating
weight to the finding that the fatal-
ity would not have occurred under
proper testing procedures. and de-
energization of.the circuit. Peabody
submits that the amount of the pen-
alty should be reduced accordingly.

MESA contends that Order of
Assessment No. 1935-91 referred to
a violation which is all thatf30 CFR
Part 100 mandates, that Peabody
was aware of the alleged violation
being charged from the outset and
that* any deficiency, was corrected
prior to the hearing. With respect
to the gravity of the violation,
MESA asserts that had prqper de-
vices been in, use,. detenergization
would have occurred regardless of
testing, procedures used. and there
would have been no electrocution.

Issues on Appea-

A. Whether the Adm'ninistrative
Law Judge had subject matter jur-
isdiction of the civil penalty
proceeding.

B. Whether the 'use of Miller
plugs constituted a violation of 30
CFR 75.805 and, if so, whether
Peabody's noncompliance was
negligent.

C. Whether sufficient and proper
consideration and weight were
given to the use of improper testing
procedures in determining the

amount-of the penalty assessed, and,
if .not, whether the amount of the
penalty should be reduced.

Discuwsio'n

A.

[1] Prior to the institution of a
civil penalty proceeding, under 30
CFR Part 100, an Order of Assess-

ment must be served on an operator
with the opportunity afforded to
either pay the penalty, request a
conference, or request a hearing.
Peabody does not dispute that such
an order, No. 1935-91, was served
herein and that' a hearing was re-
quested with full knowledge of the
violation charged. However, view-
ing the issue as jurisdictional, Pea-
*body contends that its- udispuited
awareness of the underlying viola-
tion is irrelevant.

Such a technical defect in the as'
sessment process' in no way affects
the subject matter jurisdiction of an
Administrative Law Judge, and, in
the 'absence of prejudice 'to Pea-
body, the Judge was correct in al
lowing MESA to' amend its petition
by substituting the iotice of viola-
tion for the notice of termination
cited therein.

In contending that it has paid the
penalty assessed for Notice of Vio-
lation 3 JEM, May 4, 1974, Peabody
is raising on appeal an argument
thoroughly and properly disposed
of below. On the basis of verified
documents he re4uested, the Judge
determined that Peabody.tendered
full payment of Order of Assess-
ment No. 1935-89 having previously
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been notified that such order was
voided because of an incorrect pen-
alty a'ssessment for Notice of Viola-
tion 3 JEM, May 4, 1974;. The
Judge recognized, and the Board
agrees, that there is nothing in the
regulations which prohibits MESA
from correcting an erroneous assess-
ment, especially where the operator
has in no way changed his position
in reliance thereon.

B.

The regulation involved, 30 GFR
75.805,'provides in pertinent part:
"Couplers that are used with medi-
um-voltage or high-voltage power
circuits shall be of the three-phase
type with a full metallic shell * *

As the term "coupler" is nowhere
defined, the crux of this proceeding
is whether a Miller plug is a coupler
and therefore subject to the regula-
tions. If such device is a coupler
subject to the requirements of 30
CFR 75.805, its use in the circum-
stances of this case would clearly be
a violation. As sole .support for its
contention that Miller plugs are not
couplers,. Peabody cites the testi-
mony of one of its employees that
he regarded Miller plugs as "con-
nectors" not "couplers" (Tr. 329), a
distinction without a difference in
our opinion.

[2] The term "coupler," as used
in the regulation, has a broad con-
notation and is not meant to define
.a particular device. It is intended to
be read in terms of usage. The regu-
lation explains how any device so
used should be constructed. Any de-
vice employed in joining medium-
or high-voltage cables or conductors

must have the specified character-
istics.

The record supports a finding
tlhat Miller plugs were employed by
Peabody on transformers and high-
voltage electrical equipment. These
devices served as; the connection
from the high-voltage circuit to the
transformer (Tr. 339). Based upon
their usage, they must conform to 30
CFRI 75.805 which the devices here-
in did not.

The evidence shows that the Mil-
ler plug had no metallic shell and
that it was a connector of the single-
phase variety (Dec. 16-17). Addi-
tionally, it was so constructed that
if it, were pulled it would not break
the ground check continuity con-
dtictor first and the ground con-
ductor last (Dec. 14). The Judge
stated "It is clear that the Miller
plugs did not comply with'30 CFR
75.805" (Dec. 17). We agree that
the record amply supports the find-
ing that a violation occurred.

We find no merit in Peabody's
assertion that 30 CFR 75.805 be-
cause of vagueness cannot be validly
enforced. Furthermore, on this
point, we are unable to grant relief.
The Board has heldthat it lacks the
power to declare a regulation void
or invalid for any reason.-Eastern
Associated . Coal Corporation, 5
IBMA 185; 82 I.D. 506, 1975-1976
OSHD par. 20,041 (1975); Bufalo
ffbtimng Company, 2 IBMA 226, 80
.1D. 630, 1973-1974 OSHD par.

16,618 (1973). 
To the extent that Peabody ar-

*giies that Miller plugs are not in
violatio' of 30 FIR 75.805 due to
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MESA's alleged previous adminis-
trative acquiescence in the use of
Miller plugs oln high-voltage equip-
ment, such conduct on the part of
MESA is irrelevant. Once it is de-
termined that a regulation, as prop-
erly construed, imposes an obliga-
tion, then possible negligent en-
forcement of such regulation can in
no way change that obligation. Ad-
ditionally, the Judge correctly
found that Peabody itself was
ne-ligent in not being aware of the
specific requirements of the law.
In 1971, at another of the operator's
mines,; and following the electrocu-
tion of an employe unapproved-
type high-voltage couplers were re-
placed. on a transformer by; ap-
proved three-phase* metallic cou-
plers.-

The conduct of the parties herein
might however bear, on the amount
of a penalty to be assessed, and the
Judge did properly modify the rec-
onmended penalty to reflect the
fact that Peabody was not guilty of
gross negligence, owing to MESA's
previous conduct with respect to
the use of Miller plugs.

C.

The gravity of the violation is
one of the factors to be considered
in assessing a civil penalty pursu-
ant to the criteria in sec. 1 09 (a) (1)
of the Act. In contending that this
violation is extremely serious
MESA's main argument is that it
led to a fatality. The Judge found
the violation to be very serious,
rather than extremely serious, due

to the fact that MESA personnel
chose not to issue an imminent dan-
ger order to prohibit operation of
the transformer' in question prior
to abatement. This factor was also
specifically cited in reducing the
amount of the recommended pen-
alty, as was the fact that MESA
had previously observed this condi-
tion without issuing notices of vio-
lation (Dec. 21).

[3] The Judge also specified the
testing procedures violated-by the
MESA inspector and found that,
"under proper techniques, [the in-
spector] would not have been elec-
trocuted if the circuit had been de-
energized (Tr. 253)" (Dec. 19).
Peabody contends that this fact
should have been considered in fur-
ther mitigation of the amount'as-
sessed. The Board's reading of the
Judge's decision indicates that this
finding was considered in determin-
ing the gravity of the violation, as
was the finding that had a proper
coupler been- in' use the circuit
would have been de-energized auto-
matically (Dec. iS-iD). In view of
these findings it cannot be said that
the Judge erred in failing to single
out the improper testing procedure
as a factor for further mitigation.

The Board finds that the totality
of circumstances leading to the
fatality was fairly and thoroughly
evaluated by the Judge in reaching
his: determination that the violation
was of a very serious nature. The
penalty assessed herein is amply
supported by the record and, there-
fore, will not be disturbed on appeal.
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ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior, (43
CFR 4.1(4))*, IT IS HEREBY
ORDERED that the decision of the
Judge in the above-captioned case,
IS AFFIRMED, that a penalty of
$7,000 is assessed for the violation
described in Notice of Violation No.
3 JEM, May 4, 1974, and that Pea-
body Coal Company SHALL PAY
this amount on or before 30 days
from the date of this decision.

HOWARD J. SCIIELLEINBERG, JR.

Administrative Judge.

I CONC:

DAVID DOANE, 

Chief Adininistrative Judge.

SOUTHERN OHIO COAL COMPANY

7 IBMA 331

Decided May £3, 1977

Appeals by the Southern Ohio Coal
Company and the Mining Enforcement
and Safety Administration from a
decision by Administrative Law Judge
George A. Koutras dated Oct. 29, 1976,
in Docket No. M 76-349, in which
Judge Koutras granted in part and de-
nied in part Southern Ohio Coal Com--
pany's Petition for Modification of the
application of 30 CFR 75.1710-1(a)
to its Meigs No. 1, Meigs No. 2 and
Raccoon- No. 3 Mines, pursuant to
sec. 301(c) of the Federal Coal Mine
Health and Safety Act of 1969.

Affirmed as modified.

1. Federal Coal Mine Health. and
Safety Act of 1969: Modification of
Application of Mandatory Safety
Standards: Generally

Where, in a proceeding to modify the ap-
plicdtion of the mandatory safety stand-
ard requiring that self-propelled electric
face equipment be equipped with cano-
pies or cabs (30 CFR 75.1710-1), a coal
mine operatdr proves that the state of
relevant mining operational conditions
varies from time to time and does not
remain static, it is error for the Adnin-
istrative Law Judge to grant relief on
the basis of the state of such conditions
at a particular point in time or at a par-
ticular operating location in the mine in
disregard of the variability of those con-
ditions.

2. Federal Coal Mine Health and
Safety Act of 1969: Modification of
Application of Mandatory Safety
Standards: Generally

It is error to grant relief in mining sec-
tions with mining heights above 56 inches
where the: Petition for Modification
prayed for relief only in sections where
the mining height is 56 inches or legs.

3. Federal Coal Mine Health and.
Safety Act of 1969: Modification of
Application of Mandatory Safety
Standards: Burden of Proof

Where an operator has established a
prima faie case of diminution of safety,
the issue of the availability of technology
which would allow compliance with a
mandatory safety standard without a
diminution of safety is an affirmative de-
fense available to the Mining Enforce-
ment and Safety Administration, and it
is not necessary for the operator to prove
that no such technology exists in order
to prevail.

4. Federal Coal Mine Health and
Safety Act of 1969: Modification of

[ 84 I
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Application of Mandatory Safety
Standards: Generally
It is error for the Judge to deny all relief
that is requested where the evidence of
record will permit the granting of some,
relief.

APPEARANCES: Alvin J. McKenna,
Esq., and D. Michael Miller, Esq.,
Alexander, Ebinger, Holscheek,
Fisher & McAlister, for appellant/
petitioner, Southern Ohio Coal Com-
pany; Robert A. Cohen, Esq., Trial
Attorney, and Robert J. Phares, Esq.,
Trial Attorney, for appellant/respond-
ent, Mining Enforcement and Safety
Administration.

OPINION BY CHIEF ADHIIN-
ISTRATIVE JUDGE DOANE

INTERIOR BOARD OF MINE
OPERATIONS APPEAL

Fartual and Procedural Back-
ground

On Mar. 19, 1976, appellant/peti-
tioner Southern Ohio Coal Com-
pany (hereinafter "SOCCO") filed
with the Office of Hearings, and
Appeals a Petition for Modification
under sec. 301(c) of the Federal
Coal Mine Health and Safety Act
of 1969 (hereinafter "Act.") 1 The
Petition prayed for a modification
of the application of the mandatory
safety standard set out in 30 CFR
75.1710-1 with respect to all of the
mining sections regardless of verti-
cal clearance therein in its Meigs
No. 1, Meigs No. 2 and Raccoon No.
3 Mines. That standard requires the
installation of substantially con-

,30iU.S.C. §§ 801-960 (1970).

str acted cabs or canopies on all self-
propelled electric face equipment in
accordance with a timetable coordi-
nated with the measurement of m;n-
ing heights in a particular mine.

The apparent statutory basis for
30 CFR 75.1710-1 is sec. 317(j) of
the Act. 30 U.S.C. § 877(j) (1970).
During the hearing on the merits in
June 1976, SOCCO indicated that
it was contracting the scope of its
prayer for relief so that it was seek-
ing modification only in those sec-
tions with a vertical clearance of 56
inches or less and not for the
"front" canopy on any roof bolter
in any section.

2 The text of the pertinent part of 30 CFR
75.1710-1 is as follows:

"(a) Except as provided in paragraph (f)
of this section, all self-propelled electric face
equipment, including shuttle cars, which is. em-
ployed in the active workings of each under-
ground coal mine on and after Jan. 1, 1973,
shall, in accordance with the schedule of time
specified in sbparagraphs (1), (2), (3), (4),
(5), and (6) of this paragraph (a), be

equipped with substantially constructed cano-
pies or cabs, located and installed in such a
manner that when the operator is at the
operating controls of such equipment he shall
be protected from falls of roof, face, or rib, or
from rib and face rolls. The requirements of
this paragraph (a) shall be met as follows:

"(1) On and after Jan. 1, 1974, in coal
mines having mining heights of 72 inches or
more;

" (2) On and after July 1, 1974, in coal
mines having mining heights of 60 inches or
more, but less than 72 inches;

"(3) On and after Jan. 1, 1975, in coal
mines having mining heights of 48 inches or
more, but less than 60 inches;

"(4) On and after July 1, 1975, in coal
mines having mining heights of 36 inches or
more, but less than 48 inches;

"(5) (i) On and after Jan. 1, 1976, in coal
mines having mining heights of 30 inches or
more, but less than 36 inches,

" (ii) On and after July 1, 1977, in coal
mines having mining heights of 24 inches or
more, but less than 30 inches, and

"(6) On and after July 1, 1978, in coal
mines having mining heights of less than 24
inches;"
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On Mar. 22, 1976, the United
Mine Workers of America (herein-
after ."UMWA"), representative of
the miners at the three mines in-
volved,. filed an an ewtro SOCCO's
Petition requesting that the Peti-
tion be denied and alleging that the
proposed modification would not at
all times. guarantee. the same meas-
ure of* protection afforded the
miners as guaranteed by the regula-
tion and that application of the
regulation's standard would not re-
sult in a diminution of safety to the
miners. That was the only official
participation of the UMWA as a
party in the case.

The Mining Enforcement and
Safety Administration (herein-
after "ESA") filed an answer to
;SOCCO's petition on Mar. 29, 1976,
in which it indicated 'iat it cur-
rently had insufficient knowledge or
information to admit or deny the
allegations contained in SOCC's
Petition, but that it would conduct
a full investigation of the condi-
tions at the mine relative to the pe-
tition and file a report of the results
of that investigation by way of an
amended answer.

On May 25, 1976, MESA filed its
amended answer, incorporating as a
part thereof a report to Assistant
MESA Administrator John W.
Crawford, regarding the results of
the investigation anticipated in its
original answer. The amended an-
swer opined that the Petition
should be denied "for the reasons
outlined in Government Exhibit
No. . [the said report]."

On June 8-11, the Administrative
Law Judge (hereinafter "Judge")

held a hearing on the Petition in
Columbus, Ohio. During the hear-
ing, SOCCO and MESA presented
a substantial amount of evidence re-
garding the physical characteristics
of various sections of the three
mines as well as evidence regarding
the machinery in use at the mine or
on order. In the latter category
were testimonial and documentary
evidence of the equipment's engi-
neering data, equipment operators'
testimony regarding operational de-
tails, photographic and videotape
representations of the equipment,
and opinion testimony from a
MESA technical expert, among
other items of evidence.

Based on the evidence adduced,
argument and posthearing briefs,
the Judge issued a decision dispos-
ing of the Petition on Oct. 29, 1976.

The Judge's findings and conclu-
sions in that decision pertinent to
the appeal along with relevant com-
ments were the following:

Petitioner SOCCO' operates a
mining complex in Meigs and Vin-
tol counties, Ohio, in which three
mines are now operating. Meigs No.
I Mine is the-first of these; it had
5 working sections of a planned 14
throughout' the operative period.
Meigs No. 2 Mine is the second; it
had 11 sections of' a planned 14
working at the time of the filing of
the Petition and 12 working sections
at the time of the June hearing.
Raccoon No. 3 is the final mine in
this group; it had 5 of 9 planned
sections: working throughout' the
period (Dec. 6-7). '

All three mines have unusually
good roofs from a support stand-
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point. All have undulating bottom
subject to water and to considerable
mud (Dec.7).

Both conventional and continu-
ous mining take place in the various
sections throughout all three mines.
On a typical conventional mining
section, there are seven pieces of
electrical face equipment: a coal
drill; -, a cutter; a loader; a roof
bolter; a scoop; and two shuttle
cars. On a continuous mining sec-
tion, there are typically five pieces
of such equipment: a continuous
miner; a roof bolter; a scoop; and
two shuttlecars (Dec. 7).D

A number: of miners and other
mine personnel besides the opera-
tors of; electrical face equipment
typically work in these sections.
Usually none of these people work
with a cab or canopy over or around
them (Dec. 7).

There' are in total 180 pieces of
equipment to which the cab and
canopy regulations apply in these
three mines. Nearly 90 percent of
these pieces already have the re-
quired cabs or canopies installed
(Dec.;7).

The Judge rejected SOCCO's
alternative ground for the granting
of relief, that is, that it had a plan
which guaranteed no less than the
same amount of safety as the stand-
ard the application of which the pe-
tition sought modification. The
'proposed alternative method of
protection" advanced' by SOCCO
was the existing roof control plan.
The Judge rejected this as not guar-
anteeing the same measure of pro-
tection because although' SOCCO

arguably compromised some of
MESA's evidence regarding roof
and rock falls, SOCCO was unable
for all incidents presented by
MESA testimony to provide expla-
nation in a way which was favor-
able to the "alternative method"
part of SOCCO's case (Dec. 105-
107).

As to the other grounds for
SOCCO's petition, that is, an al-
leged diminution of safety, the
Judge created in essence two broad
categories of reasoning for grant-
ing or denying the petition. In one
of these categories there are four
subgroups. (It appears that in mak-
ing his' decision, the Judge consid-
ered a particular piece of equipment
in a particular mining section at a
particular time, in an approach
which SOCCO and MESA have re-
spectively described as "static" and

iecemeI.") I 
The major-categories referred to

are:
Visibility. There was testimony

and other evidence to indicate that
the installation of canopies on some
pieces of equipment had led to se-
vere safety problems resulting from
lack of' visibility. The equipment
under this category and its location
in the mines may be summarized as
follows: (a) National Mines' Serv-
ice Lokar and Torkar shuttle cars-
Meigs No. 1 on 007 section, Meigs
No. 2 on 007 and 011 (Lokar only)
sections; (b) Joy 14BU1O loading
machine-Meigs No. 2 on'005 sec-
tion and Raccoon No. 3, on 004 sec-
tion; (c) Joy and Goodman cutting
machines-Meigs No. 2 on 007 sec-
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tion; (d) National Mines Service
Marietta continuous miner-Rac-
coon No. 3 on 001 section; and (e)
Schroder coalI drilling machine-
Raccoon No. 3 on 004 section (Dec.
84X88') . : 

Fo'rmua.: Based largely on the
testimony of a MESA expert wit-
ness, the Judge devised a formula
for determining whether a particu-
lar piece of equipment in a particu-
lar section of a mine could be op-
crated with a canopy without the
creation of additional hazards, in-
cluding' visibility problems, due to
the cramped operator compartment
and the vertical height of the area
in which the equipment was expect-
ed to operate (Dec. 95). A nun-
ber of factors were important to the
formula. The most salient was min-
ing height in a section. Early in the
progress 'of the case, there was a
substantial disagreement regarding
the proper term to be used in de-
scribing height in a particular entry
or section. It was agreed that the ap-
propriate measurement was simply
vertical clearance. This meant floor
to lowest allowed roof support
height, and not necessarily literal
floor-to-roof, since a floor-to-roof
measurement would be an artificial
indication of vertical clearance,
given the presence of roof control
materials' which reduce clearance.
The case was tried' under the pre-
sumption that the proper "mining
height" for a particular entire sec-
tion was the lowest height in the
working portions of that section
(Dec. 95). Both parties presented
evidence of mining heights in all
sections treated in the Judge's Deci-

sion, except that MESA presented
no measurements for the 005 section
of Raccoon No. 3-Mine (Dec.-89-91,
103). (SOCCO was also the only
party to 'present evidence on the
mining height in the 008 section of
Meiks No. 2 Mine. This section was
not open at the time of the filing of
the petition but was open at the time
of the June hearing.) The great
bulk of the respective measurements
were very close, to one another, but
others displayed considerable dis-
crepancies, and in these latter cases,
the Judge relied on MESA's fig-
ures. (These were raw figures which
did not take into account a 3-inch
deduction for roof 'support.) (Dec.
92.)

Another factor was machine
frame height. Since MESA pre-
sented virtually no evidence on this
element, the Judge accepted all of
SOCCO's evidence presented there-
on (Dec. 93-94). A third element is
the required minimum clearance
from canopy top to the bottom. of
allowable roof support niaterials.
The consideration of this element
resulted' from the MESA expert's
testimony that a certain clearance
was necessary to prevent "roofing
out" and similar dangerous occur-
rences in the normal operation of
the equipment in bottom conditions
like those in SOCCO's mines. The
MESA expert testified to specific
minimum clearances for all of the
various pieces' of equipment in-
volved except for the Fletcher
LTDO-17 roof bolter (Dec. 92-93,
95-103). The final element is height
of canopy above machine height to
allow for reasonable operator visi-
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bility. .The MESA expert testified
that a 10-inch height was necessary
on the Joy 10 SC shuttle cars, and
though he failed to' testify on this
factor .as to the other pieces of
equipment, the Judge, based upon
the expert's total testimony and the
Judge's observations, of the photo-
graphic and. videotape -evidence,
concluded that the 10-inch clearance
was a minimum for all pieces of
equipment (Dec. 93).

Using these factors, the formula
consists of the. following:

If the machine height in inches
plus the 10-inch canopy height plus
the required clearance in inches
above the canopy top is greater than
the raw vertical clearance measure-
ment (from MESA) in inches less
3 inches for allowable roof support,
then that piece of equipment with
canopy attached cannot safely and
successfully operate in that section,
and no canopy will be required on
it. If the first figure is less than the
second, then the equipment with
canopy can safely and successfully
operate, and thus a canopy is re-
quired (Dec. 95).

(A) Using the formula, the
Judge granted modification to the
following pieces of equipment: (1)
National Mine Service Marietta
Miner-Meigs No. 1, 001 section;
(2) National Mine Service Shuttle
Car-Meigs No. 1,'001 section, 005
section; (3) Joy 15 RU Cutter-
Meigs No. 1, 005 section, Meigs No.
2, 001 section, Raccoon No. 3, 003
section; (4) Joy 14 BUlO Loader-
Meigs No. 1, 005 section; '(5) Schro7
der CDB 2000A-16 Drill-Meigs

No. 1, 005 section; (6) Goodman!
2500 Cutter-Meigs No. 1, 007, sec-
tiOn, Meigs No. 2, 0009 section, 015
section, 017 section; (7) S. & S.
Scoop-Raccoon No. 3, 003 section
(Dec. 95-103).

(B) Using the formula, the
Judge denied modification on, the
following pieces of equipment:

(1) In Meigs No. 1, on, the
003 section: Jeffrey '120L Miner,

and S. &S Scoop;
004 section: National Mines Serv-

ice Marietta Miner and Shuttle Car;
007 section: Joy 14BU10 Loader

and Schroder CDB 2000A-16 Drill;
(2) In Meigs No. 2, on the'
003 section: Joy 15 RU Cutter,

Joy 14 BU10 Loader, S & S. Scoop,
Schroder CDB 2000A-16 Drill and
National Mine Service Shuttle Car;

007 section: Goodman 968-2
Loader, Long Airdox TDF-24-D
Drill,.S & S Scoop;

009 .section: Goodman 968-2
Loader, Long Airdox TDF-24-D
Drill, Fletcher LTDO-17 Roof
Bolter, S & S Scoop and National
Mine Service Shuttle Car;

011 section: Joy, 14 RU Cutter
and Long, Airdox TDF-14-F
Drill;

015 section: Goodman Loader,
Schroder CDB 2000A-16 Coal
Drill, S & S Scoop, and National
Mine Service Shuttle Car;.

017 section: Goodman 968-2
Loader, Schroder CDB 2000A-16
Drill, S & S Scoop, National Mine
Service Shuttle Car;

(3) In Raccoon No. 3, on the
001 section: Kersey Scoop;
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002 section: Jersey 15 RU Cutter,.
Joy 14 BU10 Loader, Schroder
CDB 2000A-16 Drill, Kersey
Scoop, National Mine Service Shut-
tle Car;

003 section: Joy 14 BU10 Loader,
Schroder CDB 2000A-16 Drill and
National Mine Service Shuttle Car;

004 section: Joy 15 RU Cutter,
S & S Scoop, and National Mine
Service Shuttle Car.

(C) Joy 10 SC shuttle car. The
Judge found that the Joy 10 SC
Shuttle CAar qualified for the grant-
ing of the petition in all sections
with mining heights of 6 inches
and under. This came as a result of
applying the formula and of the
MESA expert's. direct testimony
that this piece of. equipment could
not successfully operate. in such
heights (Dec. 93-94). In MESA's
piece-by-piece, section-by-section
cataloging of the equipment, only
three Joy 10 SC shuttle cars appear.
One of them, although it also came
under the "Visibility" diminution
category mentioned above, ap-
peared in a section (Raccoon No. 3,
section 001.), which has a height
above 56 inches. Of the other two,
it is not clear whether one is a Joy
21 SC or a Joy 10 SC shuttle car,
but in any event they both'appear
in sections (eigs No. 2, 001 and
002 sections) which are above 56
inches. (See Discussion, Part II, B,
infr.) . : :

(D) The Fletcher LTDO-17
Roof Bolter. There was some
amount of evidence which indicated
that the problems with the canopy
on this piece of equipment were not

as severe as those concerning other
equipment. Also the Judge felt
there was insufficient evidence pre-
sented on which he could make a
decision based on the formula. As a
result, the Judge denied modifica-
tion for each piece of this type of
equipment' (Dec. 104-105).

Arguably, the Judge denied the
petition in all sections where the
lowest mining heights as measured
by both parties (or as measured by
MESA in cases where the two meas-
urements were significantly differ-
ent) were above 56 inches. Reason'
and logic would demand such a re-
sult, but' the Judge never speeifi-
cally mentioned that denial. How-
ever, that result could be inferred
from two. actions in the decision.
First, the Judge excluded six sec-
tions from the operation of his
grant generally of the modification
for the Joy 10 S shuttle car. Sec-
ond, in the Judge's section-by-sec-
tion analysis of the mines for pur-
poses of applying the formula the
following sections were omitted:
Meigs No. 2,, section 001 (64
inches); section 002 (701/2 inches);
section 004 (60 inches).; section 005
(62 inches) ; and section 006 (69/2
inches). (All figures are MESA's
raw measurements without the 3-
inch allowance for roof support ma-
terials.) Curiously, however, the
Judge did cofisider Meigs No. 1, 003
section and Raccoon No. 3, 001 sec-
tion, which sections had mining
heights after the 3-inch allowance
of 5 and 58 inches, respectively
(Dec. 96, 101). '(A possible explanta
tion is that SOCCO's measurement,
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in these sections were close to
MESA's but low enough to. get un-
der the 56-inch limit. In other
words, since the Judge said he
would rely exclusively on MESA's
measurements only where there
were significant discrepancies w ith
SOCCO's measurements, perhapsin
these cases, he relied on SOCCO's
though he cited MESA's.. In any
event, our treatment of the central
issue herein renders this problem in-
consequential. (See Discussion,
Parts I and II, B, infra.)

Other less important findings and
conclusions will be dealt with in the
Discussion below.

On Nov. 16, 1976, MESA filed its
Notice of Appeal, and on Nov. 17,
SOCCO followed suit with its own
Notice of Appeal. Briefs and reply
briefs with supporting documents
were regularly filedvby both parties
in the respective appeals. On Dec.
27, 1976, SOCCO filed a motion
seeking the multiple relief of ex-
pedited treatment of the appeals,
pursuant to 43 CFR 4.514(b) and
oral argument or in the alternative
temporary relief pursuant to 43
CFR 4.21 (a). In a response filed on
Jan. 4, 1977, MESA joined SOCCO
in the latter's request to expedite
and to have oral argument, but op-
posed the granting of temporary re-
lief. In an order issued Jan. 10, 1977,
the Board granted the request for
expedited treatment and set oral
argument, thus obviating the need
to decide the dispute on the alterna-
tive prayer for temporary relief. An
oral argument was held Jan. 26,
1977. X

COAL COMPANY 215
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6Conteitions of te Parties

On its appeal, SOCCO attacks
the Judge's Decision with the fol-
lowing nine major assertions of
error-:

As to that group of equipment
and working sections described un-
der the "Visibility" diminution of
safety category above,: SOCCO as-
serts that the Decision is in error
in the following three ways:

1. The modification granted was
limited to those sections where
the equipment operator/witnesses
worked and not to all sections of
the mines with the same or worse
relevant characteristics;

2. The modification was limited
to the specific brand name of the
particular pieces of equipment as to
which the witnesses testified;

3. Assuming that the Judge's
"static" approach is an appropri-
ate one, the Judge failed to take
into account evidence regarding
equipment and sections beyond
those specifically' treated in the
Decision.

As to that'group of equipment
and sections described under the
"Formula" diminution of safety ca-
tegory above, the Decision was in
error in the following three ways:

4. Modification was granted and
denied on the basis 'of heights as
the Judge found them to be several
weeks before the hearing;

5. The Judge disregarded SOC-
CO's evidence of height measure-
ments which, as to some sections,
were more credible than MESA's,
and as to others, was the only evi-
dence submitted; and
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6. The Judge, limited the modifi-
cation' on particular pieces of equip-
ment' to those' sections where he
found'.them'to be placed at a time
several.weeks before the hearing.

7. As to both groups of equipment
and sections,' the Decision is in error
in limiting the modification to those
sections :in existence at the time
MESA conducted its investigation.

8. The, Fletcher LTDO-17. roof
bolter could and should have been
included' in either - of the two
groups for which modification was
granted.' Since it was not, the Deci-
sion is in error in that respect.,

9. Accepting the Judge's "static"
approach to.. the problem, the Deci-
sion nevertheless is in- error in not
including three., specific pieces of
equipment, in the. "Summaty of
Findings and Conclusions" insofar
as the Decision made all the preli-
minary, findings necessary to their
inclusion. ;

MESA's response to SOCCO's
,assignments of ,error centered on
.three main areas. The first of. these
essentially presents the proposition
that SOCCO presented -an insuffici-
ent amount of evidence about the
mines generally for the Judge to
grant modification in sections, pres-
ent and future, and for equipment
other than those in and for which
he did grant modification. The sec-
ond main area of response regards
SOCCO's assertion that its meas-
urements were generally more cred-
ible than MESA's. (This argument
requires consideration of 'a great
number of minor points but no ma-
jor tenet of law. It is not dissimilar
to a "substantial evidence" argu7

ment and thus does. not lend itself
well to generalization here. Its sali-
ent features will be treated more in
depth in the Discussion.) The third
main area of MESA's concentration
in response is that which deals with
the SOCCO argumnnt regarding
the Fletcher roof bolter. (This, too,
is largely a "substantial evidence"
issue and will similarly be treated
in more depth below., One point,
'however, should be made, and that
is that MESA 'asserted that
SOCCO's argument in this regard
is that since "SOCCO' has hown
good faith in working with an
equipment manufacturer toward ac-
ceptable. redesign of the canopy, it
should not be barred from its relief.

MESA says this argument, is in-
valid and that SOCCO in order to
prevail must show affirmatively
that present tchnology leading to
safe redesign of the canopy does not
exist.)

'On its appeal, MESA attacked
the Decision of the Judge as being
erroneous in the following three
respects :3

There was a fourth major issue originally
raised in MESA's,.brief. This concerned the
asserted error of the Judge's using the incor-
rect mining height for the 003 section of
Raccoon No. 3 for purposes of applying the

"Formula." MESA's position was that since
the Judge accepted their measurements gener-
ally and since their measurement was 51
inches, then that, was the measurement to be
used and not the 48-inch measurement the
Judge did use. SOCCO's reply was one of in-
credulity, since the 3-inch difference in these
two measurements resulted from the 3-inch
allowance for roof support materials used by
the Judge in his formula. SOCCO was incred-

,ulous because MESA made this argument with
respect to only this section when the Judge
used the 3-inch allowance on all sections.
SOCCO's speculation that MESA had missed
the roof support allowance on this section was

(Continued)

[84 I.D.
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1. There was a total lack of evi-
dence that SOCCO had established
'a diminution of safety with respect
to two particular pieces of equip-
ment on their respective sections;

2. In granting modification for
seven' particular pieces of equip-
ment, the Judge erred because they
were located in sections where the
"coal seam height" was not consis-
tently 56 inches and below; and

3. The Judge erred in ignoring
MESA's testimony regarding "pos-
sible saves" made possible by the
use of cabs and canopies and the
availability of present technology
in. permitting the retrofitting of
SoCCO's equipment with workable
canopies.

In reply to MESA's brief,
:SOCCO essentially characterizes
MESA's first assertion of error as
nothing more than a "substantial
evidence" argument 'and has re-
sponded accordingly.

As to MESA's second assignment
of error, SOCCO asserts that its
prayer was for relief on all of its
sections whether or not the mining
heights are currently 56 inches or
below. According to SOCCO, there
were no sections excluded by
SOCCO's prayer that the standard
be modified for sections within that
height restriction, since at some

(Continued)
apparently correct, since MESA, shortly after
the filing of SOCCO's reply brief, filed a
'Motion to Withdraw Issue from Appeal" di-

rected at this issue. Further, MESA's counsel
at oral argument indicated that MESA had
no problem with the 3-inch allowance from
raw figures for purposes of determining actual
vertical clearance. In light of the above dis-
cussion the Board will grant MESA's motion,
as will be reflected in the Order below.'

COAL COMP'L 2-17
1977

time every section could legitimate-
ly have a mining height of 56 inches
or below. (This counterargumeht is
closely allied with SOCCO's major
argument on its own appeal.)
. Like its conclusion on the nature

of MESA's first assigned error,
SOCCO also characterizes the final
MESA claim of error as being
essentially a "'substantial evidence"
argument. SOCCO responds with
its own version of the quality of
MESA's evidence,, of its own en-
-dence and of the Judge's treatment
thereof.

Finally, as a general objection to
MESA's brief, SOCCO indicates
that a "common thread" running
through MESA's particular claims
of error is an inferential adoption
of what SOCCO calls the: "static"
approach to the. case. This ap-
proach, claims SOCCO, is an inap-

*propriate one, and all conclusions
resulting from it are tainted by its
error. (This, of course, is virtually
identical to' SOCCO's main argu-
ment in its appeal in chief.)

Issueg on Appeal,

1. Whether the Judge erred in
denying his authority to approach
a petition for modification of the
application of the cabs and cano-
pies regulation from 'the point of
view of granting prospective relief
based on the proved changeability
of relevant mine characteristics.

2. Whether there is substantial
evidence to support the Judge's
finding that the operation of two
particular shuttle cars with cano-
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pies attached results in a diminu-
tion of safety.

3. Whether relief may be granted
which goes beyond the prayer in the
petition for modification..

4. Whether the Judge ignored
MESA's evidence going to diminu-
tion of safety and to the availabil-
ity -of technology which allows the
fitting of machines with canopies
which do not diminish safety.

5. Whether the operator bears the
burden of affirmatively proving as
part of its prima facie case that
technology permitting the fitting of
machines with canopies which do
not diminish safety does not exist.

6. Whether there is substantial
evidence which supports the
Judge's finding that. the operator
failed to prove a diminution of
safety with respect to the operation
of the Fletcher LTiDO-17 roof
bolter with rear canopy attached in
all of the mine sections with mining
heights of 56 inches or less.

T. Whether, using the "Formula"
approach to determining diminu-
tion of safety, relief may be granted
with respect to the Fletcher LTDO-
17 roof bolter despite the fact that
the record discloses no evidence of
required roof clearance for this
machine.

Preface

The statute which provides the
basis for the regulation in question
in this case is sec. 317 (j) of the Act,
30 U.S.C. § 877(j) (1970). It reads
as follows:

(j)' An authorized representative of
the Secretary may require in any coal
mine where the height of the coalbed

permits that electric face equipment, in-
cluding shuttle cars, be provided with
substantially constructed canopies or
cabs to protect the miners operating such
equipment from roof falls and from rib
and face rolls.

Before we deal with the substan-
tive issues in this case, we feel it
incumbent on the Board to point
out a disturbing feature of this case
though neither party has raised it
directly. That disturbing feature
results from the anomaly which
arises upon a comparison of the
above-quoted statutory provision
and its implementing regulation.
The salient parts of the statute for
purposes of this discussion are that
an authorized representative of the
Secretary rny require the installa-
tion of cabs and canopies on electri-
cal face equipment where the height,
of the coalbed permits. This sug-
gests to us that an inspector in a
mine may make a determination
about the requirement of cabs and
canopies after thoughtful examina-
tion of the mine's characteristics,
on a case-by-case basis using his own
discretion. The regulation, on the
other hand, mandates the installa-
tion of cabs and canopies in partic-
ular heights at particular times. In
practical effect, the regulation ap-
pears to distort the objectives of the
statute, usurping the inspector's au-
thority and at the same time sub-
stituting for his discretion an ad-
ministrative decision as to when
cabs and canopies are required and,
at that, basing that decision on only
one factor possible of consideration
in the inspector's determination,
namely, mining height. Further-

t84 I.D.
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more, involved in the administrative
decision which is embodied in the
regulation is a disregard for the ap-
parent intent of the language in the
statute which reads, "where the
height of the coalbed permits." At
presen t the. regulation mandates
cabs and cahopies in mining heights
of less than 24 inches for future im-
plementation, presumably on the
basis that the height of the coalbed
permits such use. :

Nevertheless, we have decided
this case on the assumed validity of
the regulation and on: the usual
standards required in a section 301
(c) Petition for Modification, as we
are required to do. As will be more
fully developed in the discussion
below, we feel that the Judge's de-
termination that the operator estab-
lished a prima facie case of diminu-
tion of safety is fully supportable.
(The record supports SOCCO's al-
legations of: the following elements
of diminution of safety: excessive
operator fatigue; the dangerous
practice of operating. equipment
from outside the operator's com-
partment; operators injuring their
heads and other parts of their bod-
ies when they lean out of the equip-
ment to see; running. into, other
miners who could not be seen; diffi-
culties in stepping out of operators'
compartments creating the danger
of being trapped in case of fire;
jarring of operators' heads against
canopies lowered to provide clear-
ance; and many others.) The prob-
lem which we foresee, however, is
that excessive litigation will result
from this decision. That problem is

minor though compared to the fact
that the regulation involved will.
not doe justice to the apparent in-
tentof the statute the chief aim of
which is to protect miners in cir-
cumstances. where protection is
needed. We are using the device of
this Preface to express our hope
that rulemaking or some other ad-
ministrative vehicle can be used to
eliminate the dual spectre of unnec-
essary and costly litigation and the
prospective ineffectiveness of this
regulation.

Discussion

V ~~~I.
The P~rope'r pproach to the Cabs
and Canopies Modification Petition

Although the parties have, pre-
sented and ably argued a number of
complex-factual and legal issues, it
-is clear that the resolution of one of
these issues will obviate the need.to
deal with some of the rest and will
facilitate the resolution of most of
the others. That central issue is
whether the Judge erred in using
what SO COO called the "static" ap-
proach in determining whether the
grant of modification was war-
ranted. SOCCO complains that the
Judge granted modification only to
particular machines in particular
sections based on testimony from
the operators of those very ma-
chines in those very sections. The
proper way to handle the Petition,
SOC0O suggests, is to grant modi-
fication as it was requested, that is,
in general for all machines in all
sections as they meet criteria estab-

237-799-77 4
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lished by the Judge from evidenti-
ary presentations at the hearing.

There is little doubt that SOGCO
is correct in characterizing the
Judge's piece-by-piece approach as
it has. To show that there is record
basis for following- the more gren-
eral approach it recommends,
SOCCO refers to the following rec-
ord citations, among others:

(1) The Judge concluded that the crit-
ical and relevant measurement reference
in determining whether canopy equipped
electrical face equipment can be safely
operated in petitioner's mines is the min-
ing height. (0000 Brief, p. 23, Dec.
107.)

(2) Brands of machines other than
those for which modification was granted,
but with the same or worse relevant char-
acteristics are present in the mine and
may be used in any section since they are
easily moved from section to section, but
the have not been the subjects of modi-
fieation. (SOCCO Brief, p. 25, Exhibit
P-1, Tr. pp. 180-81 and Exhibit R-25.)

(3) In treating the petition, the Judge
used heights as measured several weeks
prior to the June hearing. (SOCCO Brief,
p. 27, Dec. 95-103.)

(4) Vertical clearances in a particular
section may vary from day to day.
(80000 Brief, p. 28, numerous trans-
cript citations, Dec. 92.)

(5) The mines are in a developmental
stage, and several additional sections, it
is expected, are to be added in each mine.
(SOCGO Brief, p. 36, Tr. pp. 22-23.)

It appears at once that SOCCO
meant to ask for the general ap-
proach and that the Judge, in
adopting the "static" approach, was
implying that he did not believe he
had the authority to grant relief on
any other basis than the "static" ap-
proach. Evidence of both of those
propositions appears' fairly early on
in' the June hearing when the fob

lowing colloquy took place between
Judge Koutras and counsel for
SOCCO, Mr. MceKenna (at Tr., pp.
57-60): 

JUDGE KOUTRAS : What I would like
to do is to develop your testimony up
through the date that MESA completed
it's [sic] investigation, and if you are
going to get into new areas where they
have not had an opportunity to investi-
gate yet, then I would like you to indicate
in the record where you are starting.

In other words, I don't want testimony
here this moranig centered around de-
veloping sections that were developed,
you know, prior to the hearing at
MESA has not had an opportunity to in-
vestigate.

e e * * * *

MR.McKENNA:

* e0 * * * * *

**@'Now I don't know that the Peti-
tioner is anyway [sic] restricted from
what he can present by the cutoff date
set by MESA. * * 

The question is, does your mine need
this relief when your coal seam is 56
inches or less, and what we are attempt-
ing to say is, "Yes." We need the relief
and we are giving the court some degree
of background as to the conditions of the
mine.

JUDGE KOUTRAS: IWeZ, Mr. Mc-
Kenna, do you expect me as part of my
deeision in this case either, denying or
approving this Petition for Modifteation,
to say to you, "Look summer of '77 if you
hit a coal seam that's 56 inches, you don't
need cabs or canopies, is that what you
expect out of me?

MR. McKENNA: Yes, Your Honor.
JUDGE KOUTRAS: Pm not too sure

whether I have the jurisdiction or the-
if I can see that far in the future. Seems
to me that I've got to decide a case on the
basis of what the eisting factual situa-
tions are, and that is something that is
far off.
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MR. McKENNA: That, Your Honor, I
think is what we are trying to indicate.
We are having these problems, now, when
the coal seams are this high. We antici-
pate, based on the bore-holes in these
areas, that the coal seams can be there to
attempt to demonstrate to the court that
we are not wasting your time on some-
thing that is just going to exist for a
couple of days; that this is something
that is coming.

JUDGE KOUTRAS: Yes, but * *
both the operator and MESA are a hun-
dred and eighty degrees, apart on some
basic questions [i]f you are telling me
that you are going to continue to hit coal
seams, or you anticipate hitting coal
seams that are below 56 inches, and
MESA says that's a lot of hogwash, we
were in there in May and we measured
the coal seams "mining heights 43 to 77
inches in one area, 51 to 96 inches in
another area, and 51 to 87 inches in
another mine."

'* * * * *

I'm trying to show you what the other
picture is that with all of that back-
ground, you want me to accept your
proposition that next year, and the year
after, you are going to hit 56 inch coal
seams.

MR. McKENNA. Right now.
JUDGE KOUTRAS: That's what Pm

concerned about. What is happening now?
What are the facts in the present situa-
tion? What are the present facts in these
three mines and the situation that you
are currently deveZoping, and I would
like to restrict the evidence to that.

iR. McKENNA: I think we have had
the testimony of the particular witnesses
at the last hearing, that this thing can
change from week to week. If we've got
to run in, you know, every month and
say, "Look Judge, we're down below 56
inches, now, is it okay? Or next month
we're up above, we'll put them back on."

JUDGE KOUTRAS: It might just get
to that. You never know.

MR. McEKENNA: I think that is why
we are attempting to demonstrate that
there is a problem which exists at a cer-
tain point. That point is present in the
mine today, and we feel it is going to
continue. [Italics added.]

Given the approach the Judge
used in deciding this case and the
clear impact of the above language,
it becomes reasonably certain that
the Judge followed that "static"
approach because he felt he lacked
the authority to follow the ap-
proach that SOCCO urged upon
him and us. Our task thus becomes
conceptually simpler. We must de-
cide whether or not the Judge could
have followed the SOCCO ap-
proach. If he lacked the authority,
then we will consider the parties'
assignments of error which are
based on the assumed validity of the
Judge's approach. If he had the au-
thority, we need consider only those
of SOCCO's objections which are
based on the assumed invalidity of
the Judge's approach, those of
MESA's objections which, though
based on the assumed validity of the
Judge's approach, would neverthe-
less have application even if the
general approach is possible, and
finally the question of whether the
record is complete enough for us to
grant relief without further fact-
finding by the Judge.

[1] In reaching our decision on
whether SOCCO's approach is pos-
sible, we note first that SOCCUO's.
argument in support of its position
is very attractive. It has always
been a goal of the law to dispose of
a dispute as completely as possible
in one action. Thus, if a general
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scheme of resolution. can be articu-
lated accurately and fairly in a de-
cision, that, result is much prefer-
'able to an approach that leaves a
litigant with only part of a remedy
plus the opportunity to receive re-
lief for a major portion of his prob-
lem at some later time. This is the
type of problem we have here.
SOCCO regrets that the Judge
granted relief for a particular sec-
tion, for instance, which may have
a mining. height well above 56
inches by the time the order is put
into effect. That result is possible
because the record indicates that the
Judge used mining height measure-
ments which were several months
old and that- the measurements in
any section were subject to change
at any time. SOCCO's greater con-
cern, however, is that the reverse
may be true, that is, that the Judge
would deny relief in a particular
section because an old measurement
indicated a mining height above 56
inches when by the time of the deci-
sion's effect, that section's mining
height could be well below 56
inches.

On the other side of the question,
MESA has not dissuaded us from
being sympathetic with SOCCO's
viewpoint. Indeed it appears that
MESA does not fully understand
SOCCO's argument. In discussing
one of the complaints advanced by
SOCCO as being representative of
the error in the Judge's approach
(the use of heights measured weeks
before the hearing and months be-
fore the decision), MESA admits
that it "is at a loss to understand

SOCCO's point" (MESA Reply
Brief,. p. 5). Perceiving that
SOCCO's point is based on the
premise that conditions in a mine
including mining heights can vary
from week to week," MESA sub-
mits that it cannot be blamed for
such since it caused no delay in
scheduling a hearing as soon as pos-
sible after MESA's investigation
was completed. MESA's offers as a
solution to SOCCO's problem in
this regard a stipulation as to
heights for each section and declares
it unfortunate that such was not
done (MESA Reply Brief, p. 5).
SOCCO's point, of course, is that
since the heights change, it is inade-
quate to fashion relief based on
measurements taken at "any time
whether weeks or months before or
even after the hearing. If that ap-
proach is taken the decision is liable
to grant modifications for- sections
which do not warrant it at the time
of issuance and deny it for others
which do warrant it at the time of
issuance. SOCCO could have stip-
ulated to certain heights but that
-would have been inconsistent with
its position.

The only other contentions made
by MESA. which are arguably rele-
vant to this point appear at pages 1
and 2 of MESA's Reply Brief.
There, noting that SOCCO was
Complaining about what MESA de-
scribed as the Judge's "piecemeal"
approach, MESA submitted that
SOCCO had no one to blame but it-
self for the Judge's action since
SOCCO elected to present its evi-
dence in a piecemeal fashion.

t 84 D.
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MESA argued- that there -was not
enough: evidence of conditions
throughout the mine for the Judge
to grant modifications for all ma-
chines in all sections, and there was
no evidence that the conditions
proved' in some sections' were also
present throughout the mine. That
MESA makes this argument in re-
sponse to SOCCO's general conten-
tion as to the Judge's "static" ap-
proach is further. indication that
MESA does not really comprehend
SOCCO's premnilse. This argument
goes more to whether the Judge
should have extended relief to cer-
tain sections about which there was
insufficient proof than .it does to
whether the Judge hasthe author-
ity to' grant such relief as a matter
of law presupposing the presence of
a proper factual situation. in. short,
MESA has' cited us to no authority
that would, undermine the position
that-in a' proper case the 'Judge
could grant relief as, requested by
SOcCOl

Whien the Board or an Adminis-
trativea Law Judge grants'a modifi-
cation based on an operator's show-
ing that a proposed alternate meth-
od will guarantee no less than the
same measure of protection as the
standard . whose application is
sought to be; modified, implicit in
that grant is the notion that it is
conditioned on the existence or non-.
existence. of some. set. of future
events. Typically, what is assumed
is 'the imiplementation -of the pro-
posed alternate method andc .the
maintenance. of its constituent 'con-

237-799-77 5

ditions.4 If an; implied. condition
subsequently occurs which would
make impossible the carrying for-
ward: of the alternative method,
then the grant of the modification
no longer has .effect.: ' Although
neither that question nor the one
more squarely before. the - Board
here' has ever been' directly pre-
sented before, we' believe the, fore-
going analysis is accurate and that
it is a short logical step from that
analysis of the nature of the grant
in those circumstances to holding
that the Judge. had authority to
fashion relief based upon the exis-
tence of conditions' subsequent in
the' situation, as here, where dimi-
nution of safety, rather than pro-
posed alternate method is the as-
serted grounds for granting the
relief. In other words, if we can
grant relief based on the future im-
plementation of an alternate meth-
od and on a variety of other condi-
tions, we can grant relief in a dimi-
nution case to SOOCO ina particu-
lar section based on whether the
mining height, as it changes day to
day, is above or below a'particular
measurement. To recap then, on
SOGCO's side of the'argument, we
have two points: one' is the desire in
the application of the law to dis-
pose of as much of a disjpute as is
possible in on e action, ;and the see-
6nd is the authority; implicit in our
decisions in which modification was
granted on the basis of aproposed
alternate method, to grant relief de-

'.ee,'e.g.;')l armar oal Compaiy, 3 IBMA
32, 81 ID. 103, 1973-1974 O5HD par. 17,370
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pendent upon the existence of cer-
tain future conditions. 'On the other
side: of th6 argument, MESA` has
citd no authority for the proposi-
tibh that the Judtge had no author--
ity to grat relief -as prayed by
SOCCJ. We hold that the Judge
erred -in filing to grant relief oh
the basis of the general scheme re-
qustd by SOOCO`nd in limit ing
the 'relief granted to the bounds of
the "saticd" approach.-

'MESAI A8snil of Error

::T7urning, now;- tom specific, objec-
tions to the Judge's decision which
have .applicability . regardless of
which approah .is used, we sliall
treat, MESA's three assignments of
error-first.

MfESA's lteaff ohjection in-
vpTh'S 'tWo specific pieces of equip-
nint ci which te Judge allowed
nodifieation -bad on the "Visibili-

ty" diminution of afety rationale
disn'ssd above MISX contend
tlait 'te- was a total eak o -vi
deh & 'f the moflon on

onia Jksoy 10 SC shuttle
car in Raccoon No. 3, sctionl 001
and . the:: Yational Mine. Service
Loax, in Meis No. 2, sectionOil. -

MESA'sposition is that given the
Jue'inclination to base his find--
ings on the evidence he finds most
credible and probative, namely, the
testimony of the equipment opera-
tors . a fppearing before him, the

Judge should not have- granted
mdieation for, thse <pieces of
equipment, because th6 6perators of
this equipment testified in favor of
keepg The canopies. -For instance,
MESA points out that the Judge
cited two statenients -i equipment
operator Paul Hall as being the
basis for the Judge's condusion of
dininished safety oh the Joy lo SC
shuttle car and one sudh statement
by opefator Burnette Breeding as
being-the basis for ' iil conclusion
regarding the National Mine Serv-
ice shuttle cati.: The- statement by
Breeding -was to th -effect that
"equipment has un- into top dis-
turbing. and/or pulling down eable
headeft, roof bolts, and ventiltio-a
curtains." Hail made 'a statement to,
the identical efect: plus anotIr to
the effect th-at "operators are unable
to eommunicate :with other equip-
nint operators or-helpers because
their cap lamps canndt be- seen and
operators have experienced difficul-
ty in positioning equim t, result-
ing in coal spillage" (MESA Brief
pp. 5 and 7 Dec. 84)-. MEA's posi-
tion is that; these are the only state-
ients which eve argiil- could be-

taken as being consisfnt with the
Judge's findingson- t pieces 
equipment. MESA asserts th -at he 
overall tenor of both Mr. Halls and
Mt.: fBreeding's- -testiiony; plos
some specifie exanplesof ti tony
which when considerd with -the:

above-mentioned adverstatemexits
throw into doubt their. v alue,- are: -
enough to wpe -out the effect, of,
these statements w. the Judge's cle-
termination.- The speific etanp]es-
of testimony.are -these Al.1thobgh -

.; :.-.
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both Mr.' Hall, and Mr. Breeding ad-
mit that their nncines.ccasio.aly,
strike the roof,:both feelthat this'
occurS only when SOC engages.
in poor production- methods mean-
ing-the leaving of top coal (Hall,
MESA Briefp. 5,Tr. p. 63) or of
"2-.to 4 or 5 inches of bottom coal
(Breeding, MESA -Brief, p. 7, Tr.;
pp. 465 and 466). Since the Judge
considered no other,, evidence in
making these-determinations other
than the equipment operators' testi-,
monyad since .MESA- has just
wiped out the, effect of the, only.
arguably adverse pieces of evidence
therein, the Judge's findings re-
garding these-particular pieces of
equipment are, without record basis
and thus, must fall, 'according to
MESA.-

There is little doubt that the over-
all, tenor of .these -operators' testi-
mony is favorable to the. retention
of canopies, and if MESAis correct
in. b0ot ofr itspremises ,(that the-;
Judge considered.no evidence other.
than: the: opertors' testimovny anid
that MESA as demonstrated that
the, only "unfavorable" statements
really were not), then it would eer-
tainly be.difu to. disagree with
MIESA'si c,eonclusion. However,
neither premise is beyond question.

At -;the outt,, althouh MESA
apparenly -infersfrom the -Judge's
statement:that he -felt "constrained
to, base my findings on -the. credible
anzL probative evidence presented,
namely, the testilhony- of those
equipment operators who appeared
and testified at the-hearing" that h
relied-on; thosetatemen-ts exclu-

siv-ly, a. closer inspection. of that.
statement in context leads to a dif-
ferent- interpretation., For example,
followig the sentene in w the
above-quoted l anguage-, appears is:
another whichS indicates that . the:
Judge has daccorded "little weight'
(he did not say. "no ,weight") t-
MES's hearsay, "operator state-
ments?' and-to SCCO's- question-
naires and grievances (Dec. 89-). In
context it -appears that the Judge
meant to say- that he merely pre-
ferred the "live" testimony of the-
operators as a basis -for, his findings
to the colder hearsay evidence sub-
mitted -by bothpartiks, but not that
he relied on the 'liv&' "testimony to
the- exclusion- of all other types
(Dec. 87). Another sentence urp
ther along makes the Judge's ap-
proach to this issue even clearer.-
The Judge indicates. that the prob-
lei with the "operator statements,"
questionnaires and grievance forms,
wvhile they provide infornation. in-.
dicativef of, Vsibility, comfort and..
ot her; operational problems, is that..
they are simply too gener~l andeon-'
clusory to be of anuy sigiificant pro-.
bative value in terms of supportng<
a fnng that 'safety n 'as 'been di- 
minished in alI areas of the mines
below 56 inches" (Dec. 87). Ths I6
not to saythat particlar portions'
of such evidence d not-provide a
basis for a finding on pticular-ma-
chines, and the Judge: .makes fre-
quentuse of-'some of these portiXons.
(See next paragraph.) : 

Furthermore,; there- is no support -

for MESA's apparent position that
by :making the "feel constrained
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statement, the Judge meant to in-
dicate that when he deliberated'on
the p'os'sible diminution in attach-
tig a canopy' to Kparticular piece of
machinery, he considered: only the
tstimony' of that paiticular ma-

s usual operator to the exclu-
sion of all equipment operators who
testified about similar machines and
similar sections. If -MESA's appar'
ent position is incorrect and the
Judge's statement does not mean
that only Mr. Hall's and Mr. Breed-
in's testimony may be used; for
findings'about the two machines in
question, there is a great deal of evi-
denice taking the record as a Whole
to: support the Judge's findings.
(ee, e.g., Judge's findings, Dec. 82,
85, his references to 'MESA investi-
gative reports, grievances and state-
ments received bythe mille safety
committees, and MESA videotapes,
Dec. 85, and his recounting of three
accidents involving shuttle 'cars;
fledc. :86) .5 We feel that, given the
cotext - of the statement which
MESAk: cites as central to this first
premise, MESA's interpretation of

- hfi this tegard-, socco points out that even

tftan operator of a particular piece of equip-
ment testifies negatively to SOQCcO's position
oh': nidificatiofn concerning .his machine; it

wIild be unrealistic to deny modification on
the sole basis of his testimony if a number of
&her miners testify on lie other side. No
giggleL minme will operate that machine *ex7
elusively and if after considering all, the evi-
deace, the Judge decides: that operafing that

type- of. machine results in a 'diminution. of
safety for a number of other operators of the
sare type of machine it would be irresponsible
to ditregard their testimony when considering
the diminution in another machine of the same
type but usually operated 'by, a miner who

testifies in a contrary.fashion to the rest ofhis
lellows. This modification of socco'ts main
argument on its on-appeal. to suit the 1urm
poses Sof this issue. js well-eagoned. and
persuasive. - -

that statement is not correct; its
first premise therefore falls, and w e
may-1look to other sonrces of evi-
dence in the entire record to find
"substantial evidence" to sujport
the Judge's findings. That evidence
is present, and MESA's assig nent
of error in this regard may be dis-
regarded.- '

:Even if MESA's first-premise is
correct, however, and the Judge, by
his owndirection'should have con-
sidered only Mr. Hall's and Mr.
Breeding's testimony in determin-
iIng whether "their"- respective ma-
chines exhibited diminished safety
when equipped with canopies;
MESA's second premise, that the
witnesses rehabilitated their only
arguably adverse statements, is also
questionable. We note that altiough
MESA has. provided examples of
rehabilitative statements by both
Mr. Hall and Mr. Breeding in re-
gard to their possibly adverse state-
ments regarding disturbing the roof
and pulling down roof support ma-
terials, it has failed to provide such
rehabilitating examples regarding
Mi. Hail's stafem6nt about a dan-
gerous 'lack of visibility for com-
munication purposes-aid about coal
spillages resulting from positionin'
difficulties (MESAK Brief, p. 5).
(Arguably-'i that 'adverse" state-
ment alone is "substatial evidence"
adequate- to, sustain` the Judge's
finding.-)

Moreover, MESA's6haracteriza-
tion of the assertedly savinig state-
ments as rehabilitative-is also sus-
pect.,MESA contends that -although
the-. equipment operttors testified
that their . machines:, occasionally
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struck the roof, they did so only
when top (all) or bottom (Breed-
ing) coal was left and that leaving
such coal was a,. poor production
method. Although the Judge did
not make a finding gas to poor min-
ing practices on a section-by-section
basis, he did indicate that the evii-
dence did not support a finding that
poor.; mining practices prevail
throughout the mines' (Dec. 83).
There is, little question that the
Judge is correct: about this. Al-
though Mr. falla'sopinion was-that
SOC0O was engaged in poor nin-
mg practices, many, witnesses testi-
fied that SOCCO was not so en-
gaged. 6 (See Judge's treatment of
this, issue and; summary of evidence,
Dec., 83.) Furtermore, when Mr.
Hall made his assertedly cleansing
statement regarding poor mining
practices,.he apparently was testi-
fying about conditions in, mining
heights. above 56 inches. When
asked about lower heights; Mr. Hall
indicated that 56 inches was "pretty
low"' and, that leaving top coal may
not be a problem in such heights
(Dee.. 83, Deposition f May 28 ,p.
66, hearing transcript, p. 444).
SOCC0 points gut that Mr. Breed-
ing's entire testimony is thrown into
doubt by thb fact that he signed a

The witnesses who testified on this Issue
included MESA Subdistrict Manager Keaton,
who, testified that he had never observed any
poor mining practices in the two mines (Meigs
No. 2 and Raccoon No. 3) which he had
visited, and Inspectors Knight and Osborne
who opined that there were such poor prac-
tices but who admitted, first, that in some cir-
cumstances leaving coal is not a poor practice
and, second, that they had not found out If
such circumstances existed where they ob-
served-the allegedly poor practices (Dec. 83).

statement for his union which inli-
cated. that he believed. canopies
:should rernain ,on equipment only
in heights above 5G inches Finally,
these statem ents insofar as they
blame poor-mining practices for the
"roofing out" (that is, striking the
top with the canopy during normal
operation) problems do not stand.to
reason. To illustrate if Mir. Hall's
machine "roofed out" in a sectioll
where MESA measured the lowest
mining height-to be.61 inches (sep-
tion 001, Raccoon No. 3, Dec. 90),
but, he implies it would not "roof
out" if 3 or 4 inches of top coal had
been taken (or 2 to 5 inches 'of bot-
tom coal in} Mr. Breeding's case),
Would he contend that his m 1ach1ine
would not "roof out" in a section
Where all the top coal was taken but
which: then had a mining height
:alsovof 61 inches T o6 say that l6av-
ing top coal leads to more incidents
of "roofing out" tha would other-
wise be the ease is one matter, but to
imply that that. is'a necessary fac-
tor in al such incidents is simply
not reasonable.'

MESA urged at the oral argument that
this piece of evidence be rejected as unreliable,
because the 'statement" was an answer to a
questionnaire's multiple choice question which
was phrased tnd designed in such a way. as
to make any answer materially valueless; While
the question involved is not as blatantly sin-
ister as MESA asserts. it is not designed .tQ
allow for maximum valuable response. Never-
theless, as SOCCO suggests, it is: in line with
the essentially negative comments about cano-
pies discovered by the Judge. The necessity of
deciding its value to the argument on appeil,
howevjer, is obviated, if not by the above dis-
cussion of other matters bearing on this-preim-
ise in MESA's assignment f error, then by

^our decision as to the first necessary premise in
that assignment of error.

:227
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In brief, because both of MESA's
'n'ecie'ssary pemises. fail, we hold
that there is, sufficient "substantial
evidence"' to support', the Judge's
flidi as. to the Joy 10 SCshuttle
car in iRaccoqn No. 8t section 001
an d.to National Mines Service
Lokar in Meigs No.-2, section 011
and we shall iffirm that portion of
'the' Judge's,, decision which con-
cluded that there was- a diminution
o' safety with espect: to these ma-
chines when operated in a section
'w here the miinghei ght is 56 inches
or below.

B..

In its'second objection MESA
contends that there are seven pieces

-of equipment'which by virtue of
their placement in sections with
mining heights above 56 inches are

beyond the power of the Judge to
grant relief because they .are beyond
the bounds of the relief requested.
'In particular, these machines are:

:1. In Meigs No. 1 on the 007 section
a. 'National Mines Service Lokar 
b: National Mines Service Torkar';

.- and.;',,:fl:: - -
C. Goodman 2500 cutting machine

2. In Meigs No. 2, on the 005 section
a. Joy 14 BU10 loading machine

:3. In Meigs No. 2, on the 009 section:
a. Goodman 2500 Cutter

4, In Raccoon No. 3, on the 001 section
a. National Mine Service Miner;
b. Joy 10 SC Shuttle Car

These particular pieces may be di-
vided into two:groups for purposes
of answering MESA's objection. In
the first group are the four ma-
chines in the 007 section of Meigs.
NTo. 1 and the 009 section of Meigs
No. 2. Both of these sections appear

to be, within the scope of. the relief
for which SOCO prayed even
uhder the :static" approach 'to, de-
fining hat -scope.- (If the 3'inch al-
lowance for roof support material is

'deducted from iMESA's raw floor-
*:to-roof measurements for these two
sections, the result is mining heights
'which areclearly within the 56inh
" limit."? For that matter the raw
figure' for Meigs 'No.'1 007 section,
being -inches', -is within the-'limit
'before- the 3-inch deduction. As in-
dicated in the "Background" 'sec-
tion above, it was agreed that such
a' deduction 'should be 1made' since
'verticalelearance could not' other-
-wise reasonably be epiessed.At the
oral argument, counsel for MESA
in response 'to a: question 'from the
bench had no objection to.such a 3-
inch deduction for purposes of de-
termining ining. height.) 

[2] In the second group are.the
three remaining machines. ,It is
clear that these pieces were in see-
tions which were measured before
thehearing to be above 56 inches.
Without discussing the parties' ar-
guments regarding the scope of re-
lief .requested by SOCCO? we can
say the we have concluded that
MESA, would be entitled to a re-
versal of the'Judge's decision with
respect' to these machines. as he
wrote his Decision. However, inso-
far as we have rejected the Judge's
approach in favor of that which
SOCCO has urged upon us, we can-
not say that these sections will be
forever beyond the scope of
SOCCO's requested relief since we
cannot say that the mining heights
in these sections will be forever

:s'28
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above 56. inches. (This applies as
well to the four machines in the two
sections discussed in the ,last para-
graph.; Under their current condi
tions, those sections. had mining
heights under ;:56. inches, but the
general approach that a section
may.be 'within .or without the scope
.depending,.on the changing mining
heights takes precedence over the
reasoning we detailed in the preced-
ing paragraph.) The ultimate dis-
position of the petition for modifi-
,cation with respect to these seven
machiiies will- be dealt with along
with the rest of the ,equipment- in
the Orderbelow.

C.

In' MESA's final assignment of
error, it contends that the Judge
committed reversible error by' fail-
ing to give sufficient weight to the
testimony of :two of its witnesses.
As evidence of tdhis asserted failing,
MESA points to these words of the
Judge:

The principal issue presented in this
case is whether the use of cabs and cano-
pies has diminished safety. The best evi-
dence of that question is the testimony
of the miners who operate the equipment
in the mines on a day-to-day basis. [Dec.
74-75.]

MESA accuses the Judge of appar-
ently believing that "MESA's in-
vestigation of the petition along
with its experience and expertise in
the area of mine health and safety
cannot be given the same weight as
the testimony. of the miners who
work in the mines, since the miners
are in the best position to determine

tlieir wn safet'y" (MESA' ' fp.
14). This chidingof theudge by
MESA shows'th'at MESA has'mi-s-
understood the Judge's iclinations
-on this issue., Wenote .that the
Judge did notX in'dicate ;.that the
eupment operatrs' .testn

*was.the only ,videce he would co-
sider, merely that it was the l>est.
Further, -it is clear that. whenthe
Jge referred to "min tet
mny," he did nolt mean the testl-

.m~ony of only the- opera~tors called ! kyY
SOCCDO but- meant the testimon~y
of all equipment operators includ-
ing those called by MESA. Also
we p -ointout that whatever exper-
tise and experience MESA can
muster, the Judge is not bound to
accept the testimony. of its witnesses
even if undisputed. The notion that
MESA normally can present a
great body of expertise :and exper5-
ence on safety is not inconsiste
with equipment .operators' offering
the best. source of information re-
garding te; components of dli-
tion of safety from the use of cabs
and canopies on the mine equip-
ment. Finally, if MESA's expertise
and experience, were infallible,
there would be no need for an Ad-
ministrative Law Judge, or. this
Board. to review their decisions.
Reason and our own experience
teach us that, however seldom,.
MESA may sometimes be wrong,
and since this is true, MESA's evi-
dence need not invariably beD ac-
cepted as the final word on matters
purportedly within its expertise.:
,.Since the evidence necessary for

a Judge to. conclude .that there is a
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diminution need not be confined to
expert testimony on safety, there is
nothing innately erroneous about
the Judge's preferring equipment
operators`: testimony nor in declar-
ing it the "best." Moreover, the
Judge detaileda nmumber of reasonhs
on page 75 of his Decision as to why
he did not' take MESA's "hard evi-
deuce" '(including investigative re-
ports,; videotape interviews, hoto-
graphs and testimony including
that of its expert, Mr.' Gaydos); at
face value dInclded among these
reasons were that none of the inves-
tigating inspectors operated any of
the subject machines underi actual
hining 'conditions and that MESA

inspectors failed to interview mine
helpers who were exposed to dan-
ger allegedly as a result of compli-
ance with the standard as they
worked around the machines.

Taking the argument from the
general to the speific, MESA feels
that the Judge accorded insufflcient
weight to a MESA witness' testi-
mony regarding "possible saves" re-
suiting from the use of canopies and
to testimony from the MESA ex-
pert regarding available technology
for the installation of cabs and
canopies.

On the first point, MESA con-
tends that since it showed 26 such
"possible saves" from death or seri-
ous injury, the Judge should have
found that regardless of SOCCO's
evidence, there can be no reasonable
conclusion that compliance with the
standard results in a diminution in
safety. We agree with MESA to the
extent that if MESA had been able
to show that there were 26 such in-

cidents, SOCCO would have to pre-
sent a great deal of evidence show-
ing' dangerous by-products of com-
pliance, and' that' that evidence
would have to b most convincing
However, contending that it: has
such evideiice does not'inecessarily
make it so. 'Oil pages 78-49 of his
Decision, the Judge analyzes this
evidence. He notes first that the evi-
dence presented by MESA Ispe2
tor Osborne consists of MESA's
Exhibit R-27 (a compilation' of
some of the contents of other MESA
exhibit/investigative reports).. hle
information in that exhibit is that
MESA took statements from 98
equipment operators: and discovered
18 critical operator incidents of
"possible saves" in the past." Of the
18, seven, were incidents which in-
volved the front canopy of roof
bolters for which SOCCO was spe-
cifically riot seeking modification.
As to all of the reported incidents,
the information contained in the ex-
hibit is far too sketchy to provide a
basis for coming to a conclusion re-
garding diminution of safety. Al-
thoughi the Judge did not conclude
specifically that this. information
was that sketchy, there arm two
items in the Decision which imply
that he regarded it as such. The first
of these is his statement on page 87
that:
[W]hile the information contained in
these documents ["operator statements"
which appear in MESA's reports of in-

s It Is not entirely clear from the record why
MESA uses the figure 26 when discussing pos-
sible saves. Regardless of the origin of that
figure, the Judge's use of 1 "critical saves"
statements seems .entirely justified (Tr.
549-550).
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vestigation, amongst other information]
is indicative of * operational prob-
lems caused by the use of anopie in
low mining heights, it is impossible to
make specific findings related to specific
equipment and sections of the mines be-
cause the statements are too general and
conclusory. * * e In short, I consider
such information to' be of little probative
value in terms of supporting a finding
that safety has been diminished:* *';.

Although Exhibit R-297 arguably is
not a "report of investigation," the
exhibit is merely a compilation of
"operator statements" contained in
such reports admitted as other ex-
hibits (Tr. 546-548).

The second item. that implies that
*the Judge regarded MESA's evi-
dence on "possible saves" to be too
sketchy to be probative of any pro-
position is the: manner in which the
Judge handled 'the analysis of the
exhibit. Consistent with his ap-
proach to considering both parties'
other exhibits, the 'Judge relied on
live operator testimony of the as-
sertions contained' in the exhibit
rather than the exhibit itself. (See
Dec. 87, and discussion on pp. 367-
69, supra, regarding the Judge's
preference for 'live testimony. for
purposes of weight and considera-
tion.) MESA presented four wit-
nesses whose statements were in-
cluded in MESA's summary in Ex-
hibit R-27. The miners7 statements
at the hearing providcd some in-
terest when compared to the state-
ments MESA attributed to them in
the exhibit. For instance, Burnette
Breeding testified that a 70 to 80-
pouind rock slid: off the loader boom
and struck his canopy post. The ex-

hibit described the incident as "a
large rock fell on canopy which
weighed about 200 pounds."

Glenn Arrowood testified that he
was injured when a piece of slate
came off the loader boom. and landed
on. his foot breaking it. His shuttle
car did not have a canopy and he
was outside the operator's compart-
ment when he was struck (although
he testified that he would not have
been forced to get out if a canopy
had been attached). The mining
height at the place of this incident
was about 11 feet. The exhibit de-
scribed the incident in the. follow-
ing language: "a rock did come into
the deck and broke his foot (no
canopy was provided at that time) ."

Paul Hall testified that he was
slightly injured when a rock flew
out of the miner conveyor, not ofF
the roof, and struck him- on the
knee. He felt that if his machine
had been equipped' with a canopy
he would not have been struck and
injured. Mr. Hall also indicated
that "several timesJ'? top coal "and
probably some pieces of small slate
have fallen .on" the canopy, but he
did not'say whether these would
have injured him absent the can-
opy. These incidents are recorded in
'the exhibit as "rocks have fallen on
canopy, would have been hurt.":

Finally, miner Jim Jewell testi-
fied to three separate incidents, but
one involved the front canopy Onl a
roof bolter (for which SOCCO% did
not seek modification) and thus
does not concern us. The other two
incidents involved the rear (tram-
ming) canopy. In one incident,

081
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"quite a few pieces [of roof ma-
terial]j fell on- the hack" from' the
top. (Mr. Jewell did not opine
whether he would have been hurt if
ther'e' ha(l been no' canopy on his
machine, nor did-he; describe the of-
fending- materials 'beyond the
above-quoted statement.) In the
other incident, to avoid running in
some ruts, Mr. Jewell trammed his
roof bolter in af fashion -which
caused it to come so close to a row of
breaker timbers that the bolter hit
one, causing it to .fall. The falling
timber, struck the canopy and, in
Mr.' Jewell's opinion, he "would
have probably had - [his]; head
mashed in" were it not for the pres-
ence of the canopy. The Judge indi-
cated that Mr. 'Jewell's testimony
-"coincides'with the reported inci-
dents [in Exhibit l1-27] of rrocvis
falling on' his canopy."' However,
the. "reported incident" in 'the ex-
hibit is only the front canopy inci-
dent, with' which' we, are not con:1-
cerned; and not the other two.'

Given' the dissimilarity between
the reported incidents in the exhibit
qndthe live testimony of four of the

;equipment. operators who. were in-
volved in some of those incidents,
even disregarding the Judge's rea-
'sonable characterization of the' re-
ports as too conclusory and general
to be of'much value, we feel it was
not unreasonable for' the Judge to
accrd little weight to this exhibit
as a whole and particularly'as to the
reports of incidents, in which these
four miners are central figures. In
these circumstances, we cannot say
that the Judge erred. whenhe made
this characterization of the subject

evidence: "MESA's evidence sup-
ports'a finding'that canopies nay
have saved a miner from serious in-
juries or death." (Dec. 79, italics
supplied.)' Thus, MESA's premise
that it presented evidence establish-
ing 26 such "saves" fails and, as a
result, so does its argument. The
Judge's ultimate conclusion regard-
ing the impact of this evidence on
the diminution issue is also support-
able given his view of this; evidence
and his assessment of SOCCO's evi-
dence.: Having noted that. MESA's
evidence supported a finding' that
canopies may have' prevented a
single incident of serious injuries
or 'death, the Judge summarizes the
impact of SOCCO's evidence this
way: 

On the other hand, petitioner's evidence
supports a finding that in some instances
the use of canopies in its mines has re-
sulted in injuries to equipment operators
and has resulted in a diminution of safety
because of the mining heights in which
the equipment operates and the visibility
problems related to such operations in
low areas of the mines (ec. 79 italics
supplied.) 9

In brief, MESA has not convinced
us of any error in regard to the
Judge's position on this issue.

:[3] The second specific point
MESA makes in' regard to 'the
Judge's -asserted error in according

1 socco in its Reply Brief emphasizes this
point. The "possible saves" were, obviously,
merely possible, while 'soCCO's case presented
evidence of. situations where accidents actually
occurred. SOCCO also pointed out that there
was no evidence linking these incidents with
the pertinent roof height. With no. evidence
indicating that such accidents are less likely
to' occur in lower heights, this point seems of
little consequence. It is, of course, not central
to SOCCO's case, 'since we are finding no error
on this issue in any event.
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insufficient weight to MESA's evi-
dence involves the testimony of its
expert, Mr. Gaydos. MESA's prem-
ise is that modification may not be
granted unless the operator :.has
shown conclusively that there is no
safe way of complying where
MESA has .shown. ways in which
the operator could safely. comply.
Commenting on the same theme in
its Reply Brief, MESA:describes
SOCCO's burden: in this regard as
requiring that; "they must [makel
an affirmative showing that present
technology [to allow compliance]
does not exist ** *" (MESA Reply
Brief, p. 7). The context of that
commenit implies that MESA be-
lieves that such an affirmative show-
ing, .should be: an. element, of
SOCCO's case in chief. As author-
ity for this position MESA cites
United States Steel Corporation v.
OSHRC, 537 F. 2d (3d. Cir. 1976).
In that case, the employer United
States Steel Corporation (USS.)
contested the validity of a: citation
issued to it by the Occupational
Safety and Health Administration
(OSHA). OSHA. filed its com-
plaint and the employer answered,
defending on the grounds, amongst
others of the "greater hazard" de-
fense (which MESAcompares with
the "diminished safety" grounds: for
granting:-modification under our
Act). At the hearing, OSHA put on
unrebutted evidence that there were
two methods for complying -with
the: standard allegedly violated
which methods did not present dan-
gers greater than those at which the
standard was directed..As evidence

of its claim of greater hazard, USS
presented: testimony which essenti-
ally :advanced the notion that con-
plying with the standard would ex7
pose more workers -to some ill-de-
fined danger.. The Court said that
for "USS's argument to have- logi-
cal. validity, a critical, factual pred-
icate had .to be established, to-: wit,
that there was no safe and practical
method of" doing the work neces-
sary to compliance. It is on this last
statement's peg that MESA:.hangs
its appellate hat for this issue.-

Taken by itself, the above-quoted
statement appears .to support
MESA's argument. -However, -put-
ting it .into- context also puts. its
validity as supportive of -MESA's
position into question. The first
thing that strikes Ius is that the
Court of- Appeals is unlikely to re-
quire the proving- of a negative,
since courts generally shy away
from the requirement of proving
such propositions. Since in that
case.-OSHA put on unrebutted and
(obviously) credible. evidence- that
there were two .ways to comply:
safely -and practically it seems more
likely 'that -the Court was telling
USS that it runs the risk of -failing
beyond its prima:facie -showing of
the "greater hazard" defense,-tore-
but the existence of any possible
safe and practical methods of com-
pliance, if OSHA manages to estab-
lish the existence of. one -or- more.

-In our case, there was no evidence
of available technology presented
except the testimony of Mr.: Glados
(Dec. 77-78. MESA.has not dis-
puted- the- Judge's assertion -on this
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point.) Since the Judge rejected
that evidence as 'proving that such
technology existed, this case simply
is factually distinguishable from
the United Stes Steez case, since
unrebutted evidence' going to the
availability of requisite technology
was present thete. 10 Thus, the only
question to e' resolved is whether
the Judge was correct in finding
that MESA did not prove the exist-
ence of the necessary technology.
The measure of the Judge's correct-
ness is whether substantial evidence
supportshis finding.

- "We are not convinced, moreover, that the
Third Circuit 'ase is strictly comparable even

absent- this factual distinction. Conceptually,
USS had to make a prima facie showing (as

an affirmative defense) of "greater 'hazard."
This' is a relatively light burden. After that

showing the burden of going forward shifted
to OSHA which had to rebut. OSHA's burden
was relatively heavier, since it had to overcome
a. prima facie showing by JSS. Although the

only requirement of USS for keeping the case
goingor for shifting the burden was to estab-
lish the affirmative defense prima facie, prac-
tically speaking, if OSHA has enough evidence

to overcome that showing,. OSHA will prevail

unless, USS puts, on.,more of a case than a
mere prima facie showing. We believe this is
the' situation to which the Court was speaking

when it said that the "critical factual predi-
eate" of establishing that there was no safe
and pro ctical Way: of: complyiug was essential

for 5 USS's defense ..to have-logical validity.
(Tacit in this pronouncement was that just as

'OSHA knew from the:'pleadings what defense

UISS would use, USS-.had every opportunity to
be forewarned of the nature of OSHA's rbut-

-tal by using'discovery devices.)" ': 

; In the present case, MESA-is the party put
in the position of making the affirmative de-

'fens, here the availability of technology such
as would make the, operation of SOCCO's
equipment with attached canopies safe n:the
subjectnihing heights. (Logically, this niust
be viewed as an affirmative -defense, because

the alternative, that is to require SOCCO, to
'rove as part of its prima facie case that no

epossible set of technological factors exists such
as would result in safe oeration. of its ma-
chines with attached canolies,;would be tanta-
mount to requiring SOCCO to prove a facet of
fts case beyond a reasonable doubt. Since 43

On. page 77 of his Decision, the
Judge indicates that 'he was "not
convinced that there is available
technology at the present time to
'equip petitioner's equipment with ,
workable canopies for all mining
heights at the present time." The
Judge went further to note that
'"'MESA has not established that
present technology'exists for equip-
ping petitioner's equipment with
workable canopies in low mining
heights or that presenit equipment is
available that will do the job." The
Support for-these assertions'appears
on p. 77 of the Decision. There the
Judge noted that although Mr.
Gaydos testifitd as to certain possi-
ble modifications and concepts, they
would entail major engineering and
design changes with no assurances
that they will, in fact, achieve the
'desired results under actual min-
ing conditions. He also character-
ized-Mr. Gaydos' testimony as 'con-
ceding that the suggested concepts
and designs can be approached only
on a piecemeal basis as to each piece
of equipment and that testing of the
suggestions under; a6tual mining
conditions would be necessary be-
'fore a determination of their feasi-
bility ' and 'workability could be

CFR 4.58 requires that socco prove its case
.only by a preponderance, this alternative must

be rejected.) Thus, MESA is in the position

like the etployer in United 'States Steel not

only of making its prima facie case in order to

shift the burden, but also of going beyond that

to make that showing strong 'enough to with-

stand any rebuttal by socco. It is not crystal

clear here whether the Judge determined that

MESA did not prove its prima facie case or

whether its showing was noMt trong 'enough

to withstand SOCCO's rebuttal, but In any

event, our only inquiry is if there was sub-

stantial evidence to support either determina-

tion.
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made..Support for the Judge's as-
.sertion that. there are no assurances
that the proposals made by Mr.
Gaydos would work, under actual
mining conditions. may befound.at
p. 669 of the transcript of the June
hearing where, included in .his testi-
mony, Mr. 'Gaydos: emphatically
answers i the affirmative to this

:question posed by. counsel for
SOCCO, Mr. McKenna: "Is it fair;

to say that you are giving out possi-
ble solutions which need to be tried
out??' Support for the notion that
the solution can be approached only
on a piecemeal .basis may be found
in Mr. Gaydos' testimony appear-
ing. also on pages 669 and. 672 of the

.same transcript. This is enough to
establish the existence of substantial
evidence so as to support the
Judge's finding regarding. MESA's
attemptto show that there is avail-
able technology such as would allow
the safe operation of SOCCO9s
equipment with canopies. However,
as additional support, there are,
amongst others the followingo fac-
tors as suggested by the Judge and
SOCCO : of the implemented design
concepts observed by Mr. Gaydos in
other mines, at least one isno longer
in use (Tr. 670); Mr. Gaydos has
been in one of SOCCO's mines but
never in the other two and he' has
never operated any equipment (Dec.
75) ; Mr. Gaydos' qualifications to
render an expert opinion were at
least slightly undermined by his as-
.sertion. that it is unnecessary for
'machine::operators to observe the
roof, while a number of witnesses,
including MESA witnesses, em-

phasized the importance of being
able to see the roof and while an
official MESA instruction guide em-
phasizes the same importance (Tr
675-76, Dec. 80-81).' Our conclu-
sion on this point then i a. twofold:
one: first, MESA's argument that.a
necessary element of SOCCO's case
is that there is no available tech-
nology is .rej ecteci; second, althouLgIh
the operator must rebut MESA's
showing of the availability of alter-
nate technology, in this case there
was substantial evidence to supp6ot
the Judge's finding that MESA did
not establish the existence ofsnch
technology.

- it ~III. -.~ ~~~II -

:SOCCO's Assignments of Error

The above completes our treat-
ment of MESA's assignments of
error; and turning to SO CCO's
arguments we note that of the nine
assignments listed. in' the "Conten-
tions" section above, there are six
which clearly either go to the argu
ment that the Judge's "static" '.ap7
proach was improper or assign er-
ror in other ways based on the as-
sumption that. such approach was
niot improper. We have obviated the
necessity of dealing with these six
individually 'by our decision,' set'out

11
Addition'ally, MEsA' has claimed' legitimacy

for Mr. Gaydos' opinion resulting from his
testimony that the modification and. design
concepts 'he proposed were being used success-
fully in other mines under similar conditions.
Although we have discovered an abundance of
evidence of such successful use in other mines,
our search of' the transcript has disclosed no
reference to similar 'conditions, and MESA has
provided no record citation for that assertion
'(MESA Brief, p. 15).
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in Part I above, that SOCCO's po-
'sition was correct in' its general
argument that the "static" approach
was, improper.

The three remaining issues. 'are
numbered 3, 5 and S in 'the "Con-
tenions" section above', and of these
issue No. 5 can be easily resolved
by reference to- our ruling on' the
propriety of using the "static" ap-
proach. In its argument on issue No.
,6, SOCCO has advanced its posi-
tion 'hat the Judge erred in accept-
ngMESA's measurements of min-

'ing heights: in certain sections over
S OCCO's. 'Since we have accepted
SOCCO's contention that the min-
mg height in a particular' section
may 'change from day to' day' and

:ha'e largely based our 'ruling on
that contention, this dispute is no
longer 'of any consequence, as will
be reflected in our Order disposing
'of this appeal

.- ~ X; : ... B.: '. 

Although SOCCO's position on
issue' No. 3 seems to 'be premised on
an ultimate affirmance` of the
Judge's taking the "static" ap-

'proach', it nevertheless requires
treatment here; at least in part. On
'this issue, SOCCO claims that the
Judge failed to treat seven pieces of
equipment in his decision 'although

'there was evidence presented there-
on. 'We have investigated this claim
and have. come to the conclusion
that since the "static" approach is a
Premise to the discussion of the 'as-
serted error for six of these ma-
chines, we need not. deal with them

in light of our ruling regarding the
Judge's approach.' (Using the
."static" approach, SOCCO was mis-
taken about all of the six; the Judge
in his Decision dealt with all six,
and did so. properly' under that an
proach.).

Regarding the other machine in
SOCCO's claim,, a scoop on the 007
section of eigs:No. 1, we disagree
that there': was evidence presented
sufficient to establish the existence

'of a scoop on this particular. section.
The transcript citations SQCCQ
makes do. not' provide a link be-
tween the scoop and a particular
section. Although the machine op-
erator involved 'did testify that he
worked on the 007 section of Meigs
No. 1, the bulk of his testimony
dealt with his operaton of a shuttle
car (Tr.. 127). When asked by the
Judge, "Rave you ever operated
any other machinery, such as. cut-
ter, or loader, or coal drill, or roof
bolter, or. scoop?," this operator re-
plied, "I've'run the bolter just a lit-
tlef bit, and I've 'run the scoop" (.Tr.
131). In light of the fact that the
witness testified he had worked for
SOCCO for over a year and for an-
other coal company before that, this
is too thin a thread, without more,
on which to hang the conclusion
that the witness was talking about
a scoop on the 007 section of Meigs
No. 1.12 SOCCO's assignment of er-
ror on this issue is therefore
rejected.

12 The approach we will use in dealing with
the proper relief in this case will, in any event,
cover scoops generally, and if there is a scoop
on that section in fact, it will be covered by
a general grant of modification, assuming the
other prerequisite conditions are present.
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Ini the issue numbered 8 in the
"Contentions" section above; Soc-
CO proposed that the Judge', erred
in- failing to grant relief with re-
spect to the Fletcher LTDO-17
roof: bolter. SOCCO advances the
proposition that modification with
respect to this machine should have
been granted either on the "Visibil-
'ity" grounds or on the "Formula"
grounds. As to the former, SOCCO
has presented a forceful argument
in its brief (SOCCO Brief, p. '37),
but we conclude that there was sub-
stantial evidence upon which the
Judge could find that SOCCO'had
not made its requisite showing of
diminution' of safety. SOCCO at-

' tacks the Judge's diminution rea-
soning by noting that although the
Judge "found" that two roof bolter
operators had visibility problms in
mining heights, higher than 56
inches, he failed to grant modifica-
tion based on those problems in
heights of 56 inches or less. SOC-
'CO's position is that if the prob-
lems exist in higher heights, they
certainly exist at lower heights.
S6OCO's argument in this regard
certainly makes sense superficially,
but the logical premise necessary
for this argument to be accepted is
missing. That premise is that the
problems equate with diminution.
In discussing this situation, the
Judge wrote:

While the testimony of [roof bolter
operators] White and Richmond indi-
cates that: they, have experienced some
visibility problems with their canopy-

237-wCOAL COMPANY - ;E-
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equipped roof bolters, *** the testimony
reflects'that tiose men work in a fairly:
high mining height ** * (Dec. 104.j.'

In order for this statement to' have
any logical value-when compared
with the Judge's ultimate finding, of
no.dimimution, we must infer that,
whatever the indications, the Judge
did not fel that thie operators
-problems were great enough topr
duce, a. diinution, and that sfr~4
there was no testimonyof dimi
tion-type problems from operatois
working: in a less.th. th 6-i1
height, he had no basis upon ;yh4
to find diminution and thusgrant
the modification. (We also. note
that the only other, roof bolter oper.-
ator testified that ihe. had no such
problems and, that he.o1e~ 1 jn
heights, within the 56-inch limt
(Dec. 104.; Tr. 302 and 306.) The
Judge took his testimony into ac-
count, and we cannot. say that his
apparent conclusion that SO CO'd 1s
evidence did not overcome that tes-
timony was unreasonable (Dec.
104)).

SOCCO's second pointvof attack
is that the Judge had before him the

' testimony of ' MSA's expert Mr
Gaydos 'that redesign of the
Fletcher roof bolter's rear nopy
is "efinitely in order." (SO(CO
Brief, p. 37, Dec. 105, Tr. 628.) The
argument is that if redesign isde-
finitely in order, the failure 'to
grant nodificationperpetuates the
dimin Mution '.of: safe ty ( 0CO
Brief, p. 87). Once again SOCCO
has maRde a leap, over a requisite to
its argument's logical validity. -The
missing link is the evidence or con-
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elusion that redesign's being defi-
nitely in order is thesame as a dim-
inution in safety. It has been
SOCCO's position throughout this
proceeding that it has been making
a continuing effort at finding can-
opy designs which are safe and
more operationally acceptable.
SOCCO has also indicated that it
will* c6ntinue to work on such de-
signs even for equipment on which
the present installation of canopies
does not result in diminished safety
(SOCCO Brief, pp. 37-38). If
SOCCO is going to work on such
designs it must mean that redesign
is "in order," but obviously the old
design has not prompted a Judge to
find a diminution of safety. In
other words, edesign's being defi-
nitely in order does not equate with
diminution in safety and SOCCO's
argument under the "Visibility" ra-
tionale thus falls.

[4] SOCCO makes an interesting
and novel argument in assigning er-
ror to the Judge's refusal to include
the Fletcher roof bolter in his grant
of modification based on the "For-
mula." The Judge's main reason for
refusing to make the requisite find-
ings is that "there is no information
as to the required canopy clearance
which would permit this piece of
equipment to operate safely in the
.mines." (Dec. 104.) Conceding that
the Judge is correct on this (Mr.
Gaydos testified as to clearances for
all pieces or types of equipment
other than this one), SO00O never-
theless responds that even assuming
a clearance figure af zero, it is pos-
sible to fashion relief for this ma-

chine in certain mining heights un-
til SOCCO can bring another modi-
fication petition with evidence of
the proper clearance figure to cover
the machine in higher heights. as
well. SOCCO's calculation for this
is to take the 40-inch machine
height and add the 10-inch canopy
visibility factor, with no allowance
for canopy-to-roof clearance, and
grant modification in sections where
the mining height minus 3 inches
for allowable roof support is 50
inches or less. There can be little
doubt that using this approach
achieves the "Formula's" goal of
granting Imodification in heights
where. canopy-equipped machines
may not successfully operate In
the absence of counterargument by
MESA, we have been able to find
no~ valid reason for why SOCCO's
position on the "Formula" may not
be accepted. This conclusion will be
reflected in the Order below.

1
3

Although the Judge indicated that Mr.
Gaydos' testimony regarding the manufac-
turer's specifications for this equipment pro-
duced some marked discrepancies when com-
pared to SOCCO's evidence, he later noted that
MESA has not rebutted SOCCO's evidence as
to machine height. We therefore accept
SOCCO's 40-inch measurement. MESA in re
sponding to SOCCO's two arguments regarding
the Fletcher roof bolter chose not to concen-
trate on this "Formula" argument and we thus
have no counterargument to consider.

On a related issue, MESA at oral argument
objected to the Judge's use in his '1rornula"i
of a standard 10-inch canopy visibility factor,
since Mr. Gaydos testified that such was
reasonable only in relation .to the Joy 10 SC
shuttle car. We note that MESA failed to
raise this in either of its briefs and we need
not therefore treat It, but we have also found
that the Judge had a reasonable basis upon
which to use such a figure beyond Mr. Gaydos'
testimony. (See, discussion, Dec. 93 and "Back-
ground," p. 11, suzPra.)
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lv.~
Framing the Relief

In cases of this -nature where we
find theat the- Judge generally has
done. a creditable job except in all
error in his approach, we are nsu-
ally inclined to.-resolve the appeal
by remand -for- new findings and
conclusions consistent with our an-
nouncements in the opinion. This is
generally a good policy;- however,
here we are faced with a case war-
ranting expedited appeal and thus
are compelled to search the record
to discover whether it is sufficient
-for us to make additional findings
and conclusions so as t grant or
deny' relief without the necessity of
i surely delaying remand. We have

conducted -that search and have dis-
covered that the record' is sufficient
for us, following-the Judge's ap-
proach with, a few, significant ex-
ceptions, to make those findings and
conclusions in almost all cases. -

We hasten to express our feelino
that this case is unique and that in
order for future petitioners to pre-
vail, they will have to show, condi-
tions- similar to those shown by
SOCCO here or otherwise support-
ive of a conclusion of diminished
safety. As examples of the types of
conditions to which we refer, we
cite the following: at least two (and
arguably the third; at least in a
major degree) of the inines involved
in this case have unusually good
roof conditions (April Tr. 23-25;
Dec. 8); all -three mines have un-
dulating bottoms (Dec. 92-93;
April Tr. 23-25), and all the mines'

bottoms are subject to water, mud
and irregular bedding (Dec. 92-93,
20; April.Er. 23-25).14 (These last
two factors are especially impor-
tant in the validity of the 'ToF -
inula" rationale viz., clearances
when ttaim ing; and in; the rebut'
ting of the MESA argument that
SOCCO was engaged in poor min-
ing practices, respectiyely.) Of no
minor importance in our consider-
ation has been the substantial shov-
ing that SOCCO has made a con-
tining good faith effort to evalu-
ate canopy designs and to redesign
equipment and canopies for the
purpose of implementing better and
safer canopy-designs (Dec. 77,-104'
105. See also discussion in SOCCO
Brief, pp. 11-12, and record cita-
tions contained therein.) As we
compose the order which will tie .up
our consideration of this appeal, we
will not explicitly make all of these
conditions factual predicates upon
whose continued existence our grant
of modification will depend., How-
ever, the overall condition of the

"This list along with other factors- men-
tioned in the same paragraph is not meant to
be exhaustive. The Judge -and we look at the
record as a whole to make conclusions about
the nature of the mines, and although it is
not necessary that another operator must show
that his mine duplicates the conditions in
SOCCO's mines before he may prevail, he must
show conditions which suggest the same type
of overall: situation. It must be remembered
that it is not: the conditions themselves which
demand the grant of modification. The condi-
tions as a whole either support or detract from
the conclusion of diminished safety.: One way
of looking at this situation is to say that
certain conditions make machine: operator
testimony regarding safety problems more
credible and thus more supportive of the ulti-
mate conclusion. conditions alone without .a
substantive showing of diminution will not
support the grant.

237-7909-77 6

2O8)'



240 DECISIONS OF T DEPARTMENT OF TE INTERIOR [84 I.D.

mines is especially important to our.:
grant, and if conditions change to
the extent that. a. conclusion that a
diminution in part or throughout
the mines can exist is significantly
less likely, we mean our Order to
imply that its grant will no longer
apply. 5

ORDER.

WEBREFORE pursuant to. the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)),

IT IS HEREBY: ORDERED,
that MESA's motion to withdraw
that, issue. raised in its brief which
dealt with the Judge's use of a 48-
inch mining height in the 003 sec-
tion: of Raccoon No. 3 MineIS
GRANTED.

IT IS, FURTHER ORDERED,
thatthe findings of fact and con-
clusions of law of the Administra-
tive Law Judge in the above-cap-
tioned case ARE AFFIRMED, ex-
cept as in; this Order specified.

15
Two conditions upon which we will ex-

plicitly make; the grant dependent are
SOCCO's continued good faith in seeking non-
safety . diminishing canopy designs and
sOCCO's .good .faith in pursuing acceptable
mining practices. Along the latter line, we do
not contemplate that SOCCO will, either fail
to mine a particular roof or floor portion of
the coal seam, for instance, or. to make a
reasonable placement of a loading point for
the purpose of creating a mining height
measurement which is artificially low.

We also note that it may not. be necessary
to talk in terms of conditions subsequent in
any event, Since we have decided that a modifi-
cation plan is a safety, standard for purposes
.of the Act, the remedy of a petition for modi-
fication of the modification plan is available
to the;representative of miners in the event of

Rchanged conditions. Affinity, Mining Company
v. MESA, IBMA 100, 107-108, 83 I.D. 108,
1975-1976-OSHD par. 20,651 (1976).-

IT IS FURTHER ORDERED,
that the Order of the Administra-
tive Law Judge IS MODIFIED in
the following particulars:
- (1)- In all sections of the subject
mines where the' mining height is,
and' as it remains, 56 inches or less,
the Petition for Modification: of
-Southern Ohio Goal Company;-is
granted for all -National Mines
-Service Torkar and Lokar shuttle
cars, all Joy 14BU1O loadings ma-
chines, all Joy 1 RU cutting ma-
chines,: all Goodman -2500 cutting
machines, all National Mines. Serv-
ice Marietta continuous miners,; all
Schroder coal drills, all Joy 10 SC
shuttle cars, and all machines later
introduced into the mines which
machines are substantially similar
by reason of function and engineer-
ing characteristics, dimensions and
design to one or another of the ma-
chines listed in this subparagraph
(1),; , . :

(2) As to the machines listed in
this subparagraph (2), the said Pe-
tition is granted in all sections of
the mines where the mining height
.is, and as' it remains, at or lower
than the height associated with 'a
particular machine in this list:

.(a) all Jeffrey 120L continuous
miners-44 inches;

(b) all Lee-Norse H:Mv 105 contin-
uous miners-52 inches;

- (c) all Goodman 968-2 loaders-
47TI2 inches; -

(d) all' Long Airdox TDF-24
coal drills-45 inches;

(e) all Fletcher LTDO-17 roof
bolters-50 inches.;: .
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(f) all S & S scoops-48 inches;
(g) all Kersey scoops-S inches;

.(h) all machines later introduced
into the subject mines which ma-
,chines are substantially similar.by
reason of function and engineering
characteristics dimensions, and de-
signto one or another of the ma-
thines in Parts (a). to (g) :of this
subparagraph (2) in all sections
with. mining heights: at or below
that associated in this subpara-
graph (2): with'the particular ma-
chine with which the newly intro-
duced machine Is -substantially
scalar.

* IT IS FURTHER ORDERED,
that this Order shall remain in
effect in the mines or constituent
parts thereof only so long as the
conditions as set out in Part IV of
the Opinion to which this' Order is
attached remain in existence therein
and that the Mining Enforcement

.and Safety Aidministration shall
have resort to its normal enforce-
ment remedies to compel compli-
ance with 30 CFR 75.1710-1i in all
situations beyond the scope of tis
Order granting modifications and
in the mines or any parts thereof in
the case of the future failure of the
said conditions.

DAVID DOANE,
Chief Administrative Judge..

I CONCIJR: 50i

HOWARD J. SCELLENBERG, JR.,
Adminstrative Judge.

ESTATE 0F
JAMES ANDREWS WHITEk-'"7
a/k/a JAES P. ANDREWS'-

f IBIA79i

Decided May X4, 1977

Appeal from Administrative 'L aw
Judge's order denying extension of
time in which to file a petition' for
rehearing.

REVERSED.

I, Indian Probate: Pleading: Exten-
sion of Time-355.1.
A timely request for an extension of time
was submitted to the appropriate office
on:Oct. 15, 1976, as a result of the'per-
sonal visit by appellant's representative
to the Agency Superintendent that' da,
during which time Bureau assistanceiwas
provided in drafting such request.,

2. Indian Probate: Pleading: Exten-
sion of Time-355.1
Where an extension request was sent to
the wrong office for filing on account of
incorrect advicefrom Department person-
nel who are responsible for knowing right
procedures, the Department is estopped
fromindenying such request on grounds
that it was not filed at the proper place.

APPEARANCES: Stephen C. Rice,
Esq., for appellant, Millie Andrews.

OPINION BY AD INSTRA-
TIVE JUDGE HORTON

INTERIOR BOARD OF
INDIAN APPEALS-

Millie Andrews, through her at-
torney,' Stephen C. Rice, appeals
from an order denying an extension
of time inwhich to file a petition for

2411: .:21
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rehearing in the above-captioned
estate.

James Andrews. White, a/k/a
James P. Andrews, deceased unal-
lotted Nez Perce, died intestate on
February 10, 1971, possessed of
trust property in Washington and
Idaho. An order determining heirs
was entered by Administrative Law
Judge Frances C. Elge onAug. 18,
1976. In; the Notice of Decision
Judge Elge stated: "This decision
becomes final 60 days from the date
of this notice. Any person aggrieved
by the decision of the Judge may,
within the 60 days, but -not there-
after, file with the Superintendent
a written petition for rehear-
ing * *. 7' The foregoing instruc-
tion is taken from 43 CFR 4.241 (a).
* Appellant maintained at the hear-
ing that under Idaho statutes in
effect at the time of decedent's
death, she' should be declared, sole
heir to decedent's: Idaho property.
In addition she asserted that certain
instruments executed by three
adoptive first cousins of decedent
effectively conveyed their inherited
interests to her. Both of the above
positions were rejected in Judge
Elge's order determining heirs. Ap-
pellant is, therefore, an aggrieved
person within the meaning of De-
partment rules.

On Oct. 15, 1976, the 58th day
from the date of the order determin-
ing heirs, appellant's daughter, act-
ing on her mother's behalf, sought
assistance from the Superintendent
of the Northern Idaho Indian
Agency in applying for an exten-
sion of time in which to file a peti-
tion for rehearing in this estate.

..Department regulations provide
that a request for an extension of
time "must be filed within the tinme
allowed for the filing or serving of
the document and must' be filed in
the same office in which the docu-
ment in connection with which the
extension 'is requested must be
filed." 43 CFR 4.22 (f) (2).

Based on the above rule, appel-
lant's representative had gone to the
correct place to submit a request for
extension of time and was there in
sufficient time to file a timely re-
quest. Nevertheless,, the Superin-
tendent' advised appellant's repro-
sentative to: telephone the Adminis-
trative Law Judge's office in Port-
land, 'Oregon, for instructions.

It was related to appellant's rep-
resentative by the Portland office
that any request for an extension of
time would have to be submitted in
writing. Thereupon, a staff member
of the Northern Idaho Indian
Agency assisted in the preparation
of a letter for. appellant's signature
addressed to the Administrative
Law Judge in Portland, Oregon, re-
questing an extension of time. This
letter, attached to appellant's brief
as Exhibit 2, is dated Oct. 15, 1976,
and is stamped received by the Ad-
ministrative Law Judge's office in
Portland as of Oct. 18, 19T6, the
final d'ay for the filing of the' doeu-
ment. As noted in Judge Elge's Oct.
29, 1976 Order Denying Extension
of Time the foregoing written re-
quest was forwarded by Judge ISna-
shall's office to her office where it
was received on Oct. 20, 1976.

Judge Elge's Order Denying an
Extension of Time states that ap-

J
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pellant's written request dated Oct.
15, 1976, "was not filed in the office
where the filing was reqnired" (Or-
der, p. 2). We think Judge Elge
would not have pointed to such fail-
ure in denying the extension request
had she known of the wrong advice
given to appellant by Department
personnel 'as described above. It is
clear, as appellant's brief empha-
sizes, that appellant's representative
[D]id go to the office where filing is re-
quired and. therein did ask for and re-
&eived help in drafting a written request

for an extension of time. The written re-
quest dated Oct. 15, 1976, should have
been retained and filed in the office of
the Superintendent at the North Idaho
Indian Agency **

(Appellant's Brief, p. 4.)
[1, 2] Based on all of the above

we believe the following two rul-
ings are appropriate in this appeal:
First, we hold that a timely request
for an extension of time was sub-
mitted to the appropriate office on
-Oct. 15, 1976, as a reult of the per-
sonal visit by appellant's represent-
ative to the Superintendent that
day, during which time Bureau 'as-
sistancet was provided in drafting
such request. Second, we hold. that
where an extension request was sent
to the wrong office for filing oi ac-
count of incorrect advice from De-
partment personnel who are re-
sponsible for knowing right proce-
dures, the Department is estopped
from denying the request on
grounds that it was not filed at the
proper place.1

1 Implicit in these two holdings is that
authority exists to grant an extension of time

Appellant's brief refers to addi-
tional efforts to file a proper exten-
sion request on Oct. 18, 1976, the
60th and final day for its receipt. It
is alleged, among other things, that
appellant's representative hand-de-
livered a written request for an ex-
tension to the Northern Idaho In-
dian Agency but that when she ar-
rived there at approximately 4:45
p.m., the office was closed. This sec-
ond request was then filed on the
morning of Oct. 19, 1976, 1 day late.

Because of our holding that the
request for extension dated Oct. 15,
1976, should be granted, we need not
decide whether the extenuating cir-
cumstances referred to'by appellant
as occurring on Oct. 18, 19s 6,
further justify reversal 6f Judge
Elge's order of Oct. 29, 1976. 

The extent of the order which the
Board herein renders is that appel-
lant shall be allowed 30 days from
the date of this decision to file a pe-
tition for rehearing with the Super-
intendent of the Northern Idaho In-
dian Agency. It remains the re-
sponsibility of appellant to set forth
all grounds upon which such peti-

in which to file a petition for rehearing. We
read existing regulations as permitting such
action by Administrative Law Judges responsi-
ble for Indian probate in contrast to older
practices of the Department by which only
the Secretary could permit such. extensions
"for good cause shown." See Estate of Jk
Fighter, 71 I.D. 203 (1964). By no means,
however, should parties presume that simply
because a request.for an extension of time in
which to file a petition for rehearing has been
timely filed, that it will automatically be
granted. Such decision rests on the sound dis-
cretion of the Administrative Law. Judge.

2411]
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tion is based, including, if appli-
cable, a description of any, newly
discovered evidence in support
thereof in accordance with proce-
dures prescribed at 43 CFR 4.241
(a). The Administrative Law Judge
to whom tlis ase.is assigned retains
full authority. to dispose of the pe-
tition, as he deems proper, as .pro-
vided at 43 CFR 4.241 (b) and (c) .

NOW, THEREFORE, by virtue
of 'the authority delegated to the
Board 'of: Indian:i Appeals" by 'the
Se-iretary of the Interior,' 43 CFR
4.1; the Order Denying Extension
of Time entered by Admiistrative
Law Judge Frances C. Elge on Oct.
29, 1976,be, and the same is hereby
REVERSED., It is FU RTHER
ORDERED, that Millie Andrews,
appellant herein, shall be allowed
30 days from the date of this deci-
sion to file a petition for rehearing
with the Superintendent of the
Northern Idho Indian: Agency,
who shall, as. provided" at .43 CFR
4.241 (a), -promptly forward it to
the :Administrative' Law Judge's
office in. Billings,'Montana.

This decision is final' for the 'De-
partment.

. mtir :HORTON,

Administraive Juidge.

WE CONUR::

ALEXANDER H., WmsN, :
Chief Administrtive Judge.

MrrCHELL J. SABAGH,
Administrative Judge.

IN SITU GASIFICATION OF COAL

Coal Leases and Permits: Generally-'
iner'al Leasing -Act: Generally-

Mineral -Leasing Act: Methods' of
Dev'eopment
The Mineral Leasing Act- of 1920, as
a'mended, and sppkemented, most re-
cently by the, Coal'Leasing Amendments
Act of 1975, allows the- Secretary to au-
thorize development- of coal leases'' by
methods which were not' utilized by the
industry. at the time: of passage of the
19201,Act. The broad grants of authority
to the Secretary in the 1920 Act allow
technological developments in the coal
mining industry. 

Coal Leases and:Permits: Generally-
Coal Leases and Permits: Leases,
The grant of the privilege to mine and
dispose of all coal includes in situ meth-
ods of development.

Coal Leases and Permits Royalties
Royalty provisions,' which do not speci-
fically mention in situ development, are
applicable .to such development. The Sec-
retary, through the Geological Survey, is
empowered to promulgate by regulation
a conversion ratio of in situ extraction
to coal'expended in order to determine
theroyalty due.

M-36890 I . May 24, 197

May 10, 1977

TO: REGIONAL: SOLICITOR,
DENVER

FROM: ACTING:DEPUTY SO-
LICITOR'

SUBJECT: IN SITU GASIFI-
'CATION OF COAL

The United States Geological
Survey has been advised that the
holder of coal 'lease C0120073,
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Kemmerer Coal Company, intends
to assign its lease to Christ's En-
ergy Resources (CiER) for the pur-
pose of conducting in situ gasifica-
tion of the coal. The various, issues
which suggest themselves are: (1)
whether the Mineral'Leasing Act of
1920, 41 Stat. 437,' as a4nended (30
U.S.C. §§181-287 (1970)), author-
izes the Secretary of the Interior to
allow exploitation of a coal. lease .by
in situ combustion methods; (2)
whether the terms of the present
lease, allow for such methods; (3)
whether such,' methods if legally
permissible, fall within the Scope'
of the Department's coal mining
operating regulations; and '(4)
what is the method of determining
royalties due the government under
the lease.

Background Infornmation.
: As of Jan. 1, 1972, the United

States had estimated . remaining
coal reserves of 3,224 billion tons.
Of this amount 1581 billion tons
has been identified 'on the' basis f
mapping and exploration with the
remaining 1,643 billion tons hypotli-.
esized from; geological data. O n
the basis of depth, 50.5% of-the na-
tion's coal reserves have an overbur-
den Hof ' 20004000 feet. USGS,
United Stltae MIeral Resources;
Geological Survey Pr'ofessional
Paper. 820 (1973) at 135-140. Hypo-
thetical' resources, comprising ap-
proximately 51% of the nation's
reserves, lie for the most part. at
depths exceeding 1000 feet. Al-
though -large, such hypothetical re-
serves, are, for the most part, rela-
tively inaccessible for mining at
present. Id. at 139.

A Bureau of Mines Technical
Progress Report points out poten-
tial advantages of in situ 'combus-
tion of coal (burning the coal 'in
place and using the energy): (1)
the amount of underground mining,
with- attendant personnel and' equip-
ment, can be reduced; (2)' the
method can be used to develop coal
deposits which presently are, not
economical with 'conventional tech-
niques (e.g., l ow Btu: coal, thin
seams, great depth); (3): the method
can. be- used as secondary recovery
of previously mined deposits; (4)
the various in situ methods (com-
bustion, liquefaction and' gasifica-
tion) can complement one another.
Bureau of Mines, TPR 84, In Situ
Coiustion of Coa: For 'Energy
('Nov.- 1974). at 2.. The Bureau 'of
Mines has.been experimentingwith
in situ gasification at Gorges. Ala-
bama and Hanna, Wyoming.

The facts outlined in COER's Field
Test Plan have been denominated
"Proprietary Information" - 'by
CER. For the present' discussion,
the following genera facts are suf-
ficient.' CER. intends to operate an
in situ 'gasification -project, " as as-
signee of Kemmerer Coal Company,
lessee of the coal. The coal in olved
is a twenty-five feet thick seam ly-
ing under. 130. feet. of overburden.
This coal is classified as' high vola-
tile sub-bituminous with a Btu con-
tent ranging from 8500 to 11,500.
The test plan anticipates utilization
of approximately one-third of the
energy content. of.. the seam in-
volved. Subsequent recovery would
apparently be preclud&& because of
'the methods involvedto.'extinguish.
the fire in the seam. Those methods
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combine water flooding and cement
injection. In addition the heat
would have a tendency to physically
and chemically alter any remaining
coal.

The 3Iieiwra Leasing Act Allows
for In Situ Methods of mining.
The Mineral Leasing Act of 1920

as amended, authorizes the SeCre-
tary to allow the development of a
coal lease by means of in situ com-
bustion. This is a conclusion based
upon review of the relevant legisla-
tive, history of the latest amend-
ment to that Act, the Coal Leasing
Amendments Act of 1975, 90 Stat.
1083.

Sec. 3 of the Coal Leasing
Amendments Act of 1975 amends
sec. 2(a) of the Mineral Leasing
Act of 1920 (30 U.S.C. § 201(a)
(1976)).

In discussing the Secretary's re-
sponsibilities, the new sec. 3 (C)
states, in pertinent part:
Prior to the issuance of a lease, the Sec-
retary shall evaluate and compare the
effects of recovering coal by deep min-
ing, by surface mining, and by any other
method to* determine whi ch method or
methods or sequence of methods achieves
the maximum economic recovery of the
coal within the proposed leasing tract.
(Italics supplied.)

The sectional analysis in the
House Report, H. Rep. No. 94-681,
94th Cong. 1st Sess. (1975), merely
paraphrases this language. H. Rep.
94-681 at 22.-L

Senator Metcalf discussed -this

provision during Senate debate.

Coal recovery by underground mining
methods and by strip mining methods in-
volves quite different impacts upon the
environment, upon surrounding commu-
nities, and upon land use patterns in af-
fected areas, and considering the new

recovery methods such. as in-situ gasifi-
cation now being actively researched-
notably by the Bureau of Mines-S. 391
would require the Secretary to evaluate
and compare the effects o coal recovery
by both traditional and novel mining
techniques, before issuing a lease..

The Secretary would also be required
to study the possible sequences of. such
methods which would yield the maximum
recovery of the resource. This latter re-
quirement is of great moment because
many of the thick-seam thin-overburden
deposits of coal in the west are equally
susceptible to surface mining and under-
ground mining. The failure to consider
the possible repercussions of one method
upon the other could mean the virtual
abandonment of immense amounts of the
deepest coal reserves if rendered econom-
ically unattractive or overly hazardous
to mine.

This requirement for a study of mining
methods by the Secretary makes plain
horsesense. Cong. Rec. S. 9983 (June 21,
1976)

Hence in situ development can be
inferred to -be within the category
of "any other method" mentioned

in the Act itself. -

Congress has allowed wide lati7
tude to the Secretary over the meth-
od in which lessees will exploit
their leases. In light of the com-
ments in the legislative history, it is
apparent that in, situ methods of
coal mining may be authorized by
the Secretary under the statute.

While -it is to -be conceded that
.subsequent to the passage of the
Coal Leasing Amendments Act of
1975 in situ methods are acceptable,
the resolution of that question for
leases issued prior to Aug. 4-, 1976
requires separate analysis. Sec. 13 of
the Coal Leasing Amendments Act,
amending sec. 3 of the Mineral
Leasing Act (30 U.S.C. § 2013
'(1970) ), indicates that the provi-
sions of the Coal Leasing Amnend-
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ments Act.can beimade applicable to.
existing leases only through modi-
filcation of thie-lease terms upon ap-
plication of the lessee to modify
acreage iiations or at the time
the letase is subject' to renegotiation
Since the lease in question was is-
sued in 1968,thA--egaIity of insitu
methods under the Mineral Leasing
Act of 1920 asit existed at that time
must be shown.

Legislation, such as the coal
Leasing Amendments Act, which
gives specific authority to an agency
is not necessarily to be coistrued to
evince lack of prior authority;
Lichter v. United States, 343 U.S.

42 (1948). This is: especially true
here, where Congress did not create
a new method' of mining coal but
rather said that the effects of this

oethdd of lease development mnst
be evaluated by.the Secretary. Con-
gress apparently thought that such
methods Were already; permissible.
Such Congressional interpretation
of existing. law, While not conclus-
ive as -to the intent of a previous
Congress, is entitled to some weight.
Federal Housi'g Administration v.
Darlington, Inc., 358 U.S. 937
(1958).:

As originally enacted, the Min-
eral Leasing Act of 1920 was silent
on the subject of permitted methods
of mining. Sec. 30 of the Act (30
U.S.C. § 187 (1970)) prescribes the
conditions which Congress intended
be placed in each lease. There are no
proscribed mining methods. Under
sec. 30, the Secretary is empowered
to include "such other provisions
* * * for the protection of the in-
terests of the United States." This
grant is broad enough to enable the

secretary to respond to new der
vekopments of technology. The Sec-
retary is further authorized, in sec.
32 (30 U.S.C.. §189 (1970)), to0
"'prescribe necessary and proper
rules and regulations and to. do any
and all things necessaryto carry
out and accomplish the purposes of
this ehapter. *, * .*" Again, this is .a
broad grant which enables the Sec-
retary to respond to changes in the
mining industry. .

Broad regulatory statutes are to
be construed so as to include new
technological developments. United
States v. Southwestern Cable Co.9
392 U.S. 157 (1968).; United States
v. Midest Video Corp;, 406 U.S.
649 (1972). In Southwestern, the
Court upheld the. lFederal Comr-
inunications Commission regulation
of . community antenna< television

(CATV); in idwest Video, the
Court upheld FCC regulation of
cable television. Neither-techiology
was in existence at the time of pass-
age of the Communications Act of
1934,-48 Stat. 1064,47 U.S. C. § 151
et seq. (1970). In this general vein,
the Supreme Court has declared
itself loath "in the absence of corn-
pelling evidence that such was Con-
gress' intention * * * [to] prohibit
administrative action imperative
for the achievement of an agency's
ultimate purposes." Permian Basin
Area Rate Cases, 390 U.S. T47, 780
(1968) ; American TracleingAss'ns
'v. United States, 344 U.S. 298, 311
(1953). Since in situ methods are
neither inconsistent with the pur-
pose of the Mineral Leasing Act nor
has Congress proscribed specific
methods for developing a lease, it
seems likely that a. decision by the
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Department to allow in situ de- ed, grants the Secretary sufficient
veopmeit would'-be sustained by authority to permit in situ mining
the sourts,- if su-haction: were chal- techniques inder the terms of ;a coal
lenged.. -.,.< .-. : . -" : lease issued prioro AUg. 14, 1976.

There is, evidence that -the- De- T T an Co'ndti of K
partment.of Interior has considered erer Coal's Leaa6 Allow In Sittuallowing in-.situ.methods of recov-
er under. certain circumstances. De'eeliment.i : -au
The Fina- Environmental Impact Since the Sec y has the au-
Statement, Proposed Coal Leasing *hority under the Mineral Leasing
Program, specifically mentions and Act to permit in situ development
discusses in situ methods:in-its di- ofa coal lease, it remains to be an-
cussion;of potential extractive tech- swered whether-the lease terms u-
niques. EIS, 1-57, 60. Further, der consideration allow for sueh
wrhile an &pinion on the legaslity of techniques.
iniu ,dnevn4et 'was. not ,pre- - The pertinent language of the
'paredl, 'the' reg .tlo - concerning lease in this, regard is in sec. 1 there-
-diligent developit, 43 C (FR f. . : :: '' 
35202-5,- 1 FR 56645 (Dec. 29, The lessor ** does hereby grant and
1976) ,llow foran extension- of the :lease to the lessee thee exclusive right and
tenl yXear. dlilgent development pe- privilege to mine and dispose of all coal
nod:: w'e' sueh -extension is need3:ed . * together with the right to constructtik~ensioni's ne all suh ivs, uiidings, anits, sruc-
to "c ple~e' eveopment; of 'ad- tures, and ppcances as may be neces-
-vanced technology, e.g., in situ, gas- sary and convenient for the: mning and
ification or. liquefaction processes." preparation, of the coal for market, . the
Finally, i 'tihe respone to com- manufacture of coke or other products of

coal** ments assoiated with -the :promul-
gation of regulations defining com- , In. situ combustion,, gasification
mercial quantitiesi for prospecting and liquefaction -can be .properly

permits,' 43 U.Si.C.. :SPart::3520 considered as part of the lessee's
(1970), 41 FR 18845 (May 7, 1976), "privilege .to mine and. dispose of
the. Department responded to a re- all coal." Webster's Third New In-
quest. for.larification as to appli ternational Dictionary states that a
cability to in situ operations .by mine is "a pit or excavation in. the
stating: .. . earth from which mineral sub-

This section refers to the cost of operat- stances are taken by digging or by
ing or developing a ine;" Several com- some other method of extraction."
ments. requested that additional language The verb 'to mine' means "to get (as
be added to insure that "mine" encom- ore,'metal, or other natural constitu-
passed in situ development. The Depart- cut) from the earth." The Bureau
ment intends and believes that the term f M dict o m
"'mine" is sufficiently broad to take into m e an r t (1968.)
account all types of coal development, in- neral and, related terms (1968)
cluding. in situ development. 41 FR 18845 contains. similar definitions of a

vay7, L976). , 'mine' and 'to mine'. A mine is "an

I am of the.'opinion that the Min- opening or excavation in the: earth
eral Leasing;Act of 1920, as'amend- for the purpose of extracting min-
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Orals **" Thesedefiitions are in
harmony with .the~statenent relat-
to the commercial. quantity regula-
tions, supra, as to the breadth of the
term mine.''

The type of -actvity involved
with in situ development clearly
falls; within these definitions.

Assuming, argu endoi, that in situ
extraction. did not- constitute min-
ing of the coal; it would' fall within
the grant of 'Ipreparation for mar-
ket" or the manufacture of "other
products of coal." Both 'liquefied
and gasified coal are' "other prod-
ucts" of coal. In addition, in situ
combustion liquefaction-and gasifi-
cation. are, methods of preparing
coal, at-the site; and converting it
for'marketingfor energy- use.

The' lease terms which grant the
right to exploit the leased coal de-
-posit are inclusive of in situ
methods.-

Gene ral principles of mining law
support the conclusion that the
lease involved' allows for in situ de-
velopm~ent. The lessee's rights un-
der a mineral lease .-which grants the
right to mine include the exclusive
possession of'the deposits and the
right to remove and 'reduce ore to
ownership. Lynch v. Akuorth-Ste-
phens Co.,; 267. U.S. 364,369 (1925);
London Extension Mining o. v.
Ellis, 134 F. 2d 405 (10th Cir.
1943). . | s

Furthermore, a lessee's implied
obligations under the lease are to be
interpreted in light of technological
methods that are presently econom-
ically feasible. Williams v. Humbile
Oil & Reini'ng. CO., 290 F. Supp.
408, 416, 417 (D.C. La. 1968), aff'd,
432 F. 2d 165, cause remanded, 432

F. 2d 165, rekearing denied, .435 F.
.2d 772, cert denied, Wumble Oik d&
Refining Co. v. Price, 402 U.S. 934,
on remand, .53' F..D. 694.: sHence,
the lessee's eovenants to develop,
etc., are- modified as new technology
appears. The mining law allows les-
sees to employ new technology

I am of the opinion that under
"Kemmerer's lease an in situ method
falls within-the-grant to mine and
dispose of the coal upon the lease-
hold.

Does .tle Proposed Test Plan Stis-
fy ppli e ica eib orRe-
source Co'nsertpatioL n; .I

The proposed test plan as ex-
plained ,by CER raises two areas of
concern:. .(1)-the test, as proposed,
will utilize one-third ofI the energy
content of the coal seam within the
test areas, and ( the method .of

extinguishingbthe in "situ combus-
tion will be, by flooding and. con-
crete injection. These ':are areas .of
concern because. of the Secretary's
responsibility;. for resource "-hus-
bandry and conservation. Sec. 30 of
the Mineral Leasing 'Act. of 1920
gives, the Secretary power to condi-
tion leases to achieve' "the preven-
tion of undue waste" (30 U.S.C.
§187 (1970) ).0 Sec. 32 of the Min-
eral Leasing Act gives theSecretary
authority to promulgate rules and
regulations to accomplish the pur-
poses of the Mineral Leasing' Act,
(30 U.S.C. §189 (1970)), which in-
clude, inter alia, the prevention of
undue waste.

The Coal Leasing Amendments
Act of 1975 added new; require-
ments of resourceconservation. Sec.
2(a) (3) (C.) of the Mineral Leasing

'249
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Act,-a amended, now states, in per-
tinent part:
- Prior to the issuance of a lease, the
Secretary shall evaluate-and compare the
effects of recovering eoal by deep mining,
by surface_ mining, and by any other
method to determine which method or
methods or seqince of nethods achieves
the ma imm ea omi- recovery of the
coal with the propo.sed leasing tract.
,This- evaluation and c fomparison by the
Secretary shall be. in .writing but .,hall
not prohibit the issuance of a lease; how-
ever, mno i ning'operating plan sha be
-approved- wivch- s -not found to achieve
the Maximum economic recovery of the
coal wthin the ftract. (Italics added.)

This tandard of maximum eco-
nomic recovery is.to, be applied by
the Secretary upon the issuance of
alea'se subsequent to the passage of
the Acit (tAug. 4, 1976) and upon
review' of any rinng plan sub-
hittedl -in connection with such

leases. The standard is to be applied
to new leases and, by the terms of
sec. 13 (b) of jthe Act, to existing
-leases upon modificaton of acreage
limitations.' j5 ., a nmemorandum
dated Jan. 9 1977, 'to. the Deputy
Under Secretary from' the Assistant
Solicitor-Minerals,' the opinion
was stated that- the requirement of
maximum economic- recovery was
not applicable tQ.existing leases, but
that the Secretary: had the author-
ity, under secs.,._30 and 32 of the
Mineral: Leasing- Act of 1920, to
make it. a reqfirement if he chose.
The Secretary has. not yet done so,
and has not promulgated rules and
regulations defining the maximum
economic recovery standard.

Even if existing. leases are not
held .to. a standard of. "maximum
economic recovery," however that
term i eventually defined, the Su-
pervisor' still has- the responsibility

to review any mining plan for un-
due waste. Sec. 211.4(b) (c) of <'30
CFR (1976) states:

(b) Coal mining operations shall be
conducted so as to ensure the extraction
of the coal resource -to the maximum ex-
tent possible, taking into account exist-
ing_ technology, commercially: available
equipment, the cost of production, and the
quality and quantity of coal resource, so
that future envir6nmedtal disturbance
through the resumption of mining will be
minimized.:
: (c) -The operator shall take all.actions
necessary to minimize waste and drain-
age to aiy remaining coal-bearing forma-
tions and other resources.

This language was.not change
bythe other amendments to 30 CFR
Part 211 which were published in
42 FP 4441 (Jan. 25, 1977) and-is
clearly the standard the Mining SUi-
pervisor should apply in reviewing
any mining plan submitted by CER
or any other lessee.

'The regulations quoted above ex-
pressly allow and the requirements
of see. 3() of. the Coal Leasing
Amendment Act--of 1975 implicitly
permit an 'evaluation of existing
techn6locsy..Thus certain inefficieui-
cies associated with new technology,
such a in situ methods, might be
countenanced which might not oth-
erwise be allowed for a mine using
proved technology. The Mining Su-
pervisor, however, must make such
a determination on a case by case
evaluation using the -criteria -set
forth in 30 CFR 211;4(b) and (c).

Surface mining methods can re-
cover up to 0 percent' of the coal
resource. Underground mining tech-
niques can recover up to 50 percent

1 The regulation is applicable to emmerer's
lease under the lease's preamble clause which
incorporttes. prospective. regulations issued
pursuant to the Mineral Leasing-Act.
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of .coalresource. The CER plan can
be expected to recover only one-
third: of the coal -resource in the
seam chosen for.the-test ::This raises
the question whether the -approval
.of thisplan by the-Secretarywould
violate.his.duty to prevent waste of
the mineral resource. The Secretary
may wish to encourage development
because 'it enables development of
coal which; is not ordinarily recov-
erable by.-other methods. Although
the regulatory standard applicable
to.the lease in question appears to
be sufficiently broad to' allow the
Secretary to approve in situ dayel-
opmnent-even where the total recov-
ery is elatively. low, the Depart-
ment may wish to develop a re-
source conservation. standard that
applies to in situ methods only. I
do not give any opinion at this time,
however, about the. appropriateness
of this proposed. development plan
under 30 CFR 211.4.

Need for a Mining-Pan For Inm Sti
Prof8ts. -

Cimarron Associates, in iis ap-
plication on behalf of CER,' states
that it co'nsiders the proposed plan
to constitute "casual ise" under 30
Cam '21:1. (eq) and therefore not
one which would frequire the sub-
mission of a mining plan'. I am of
the opinion that the.test is more
than mere "casual use" and that it
requires filing a, mining plan. The
aenirton,otcasual use in section
21L.10 (a) is "activities which do not
cause significant surface disturb-
ance or damage to lands, resources
*' * *." In situ comiustion is a ma-
jor operation of considerable signif-
icance r soaal i nd aT i.t; a n d

method which WIll alter th naitre
of remaining FoM deposits. Furth-
ermore, the casual iise provision is
designed to'relieve a- oa 1 operator
from the burden of filig a mining
plan prior to every inciddental activ-
ity, undertaken. It: is:not to be con-
strued to relieve-him of that obliga-
tion in connection with the actual
mining, exploitation or utilization
of the leased coal. 0; - .

The Coal Mining Operating Reg-
alations, 30 CPR Part 211, as pres-

ently written appearto be suffcient
to govern activities associated with
in situ development. T, eone pos-
sible exception to this is the defini-
tion of mine"found at 30 CFR
2 11.2(v). As -presenly defined a
mine is "an underground or surface
excavation" as well as the Xsupport
facilities appurtenant to the excava-
tion. An amendment.. embodying a
slightly more ex ve definition
of. mine should be, considered. The
remainder of 30- CFR: Part 211
speaks in terms of responsibilities
tied to a mining plan. Both. the defi-
nition of the term "ining plan"
and. the ,way it is .employedin:-30
CFR Part 211. seems broad enough
to cover in situ development.

Sec. 2 1.2 (w), defines a. mining
plan as "a detailed plan for devel-
opment of the coal resource sub-
mitted to the Mining Supe-visor for
approval prior to. commencement of
any mining operation, showing the
proposed. location, method, and, ex-
tent of mining-and all related activ-
ities necessary ind c idental to
such operationi, suding ateps to be
taken to reclaim disturbed areas, to
mitigate adverse impact, and to
otherwise meet th' performance
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standards and requirements set'
forth in this.Part "

The definition of a miningz plan;
as well as the. purpose of the operat-
ing. regulations under.30 CFR Part
211, encompass the-development of
a. coal- lease by in situ methods I
am of the opinion-that such a min-
ing plan is required for CER's pro-
posed project.

Deterqnination of Royalties
The Coal Leasing Amendments

Act of 1975, sec. 6. (amending sec. 7
of the Mineral. Leasing. Act,. 30
U.S.. § 207 (1970) ) sets forth- the
provisions on royalty determina-
tion. It states:

A lease, shall require -payment of a roy-
alty in such amount as the Secretary shall
determine ofnot less than 121/2 per cen-
tun of the value-of -coal as defined by
regulation- , ' -

The statute is not- tied to any one
method of determining the value of
the coal exploited by the lessee. It
isflexible enough to allow -for pro-
duction royalties in -cases' where the
coal is extracted, or for Btu, coal
consumed or -some~ other royalty
base in the case of in situ methods.

The regulations as presently pro-
mulgated, 30 CFR 211.63 and
211.64 (these regulations have not
been amended subsequent to the pas-
sage of tile Coal -Leasing Amend-
ments Act of 1975 and are applica-
ble to Kemmerer's lease are not
adaptable to determination of roy-
alties in the case -of-in situ develop-
ment. They-are focused on the pr6-
duction of coal by extraction.

'See. 2(c) of the -lease, "Royalty,"
as presently written sets rates for
underground and stripmining or
augur methods. While the existing
regulations ould, if necessary, be

interpreted to apply to in situ meth-
ods, revised regulations should be
promulgated establishing a method-
of determining royalties based, on
the coal consumed or otherwise
utilized prior to permitting in situ
methods: under the existing lease.
Such regulations would establish
the conversion ratio of energy ex-
tracted to coal consumed. Future
leases should- incorporate the con-
version ratio established by the
Geological Survey as a lease term.
c~oncusio.

I am of the opinion that the Sec-
retary has. authority to permit in
situ methods of coal production
under the Mineral Leasing Act of
1920, both as originally enacted and
as amended by the Coal Leasing
Amendments Act of 1975. The lease
of coal to Kemmerer C oal Company
also permits the exploitation of coal
by in situ methods, subject to the
Mining Supervisor's approval of a.
mining plan which is in accord with
applicable regulations.-

Each mining plan should. be re-
viewed to. assure that the methods
proposed will not result in undue
waste of the mineral resource. Prior
to any in. situ development regula-
tions must be promulgated to estab-
lish the means of determining roy-
alties due. 

No opinion- is expressed. as to the
ability ' of -this particular proposed
plan to meet environmental stand-
-ards established by the Federal
Clean Air Act,. 81 Stat. 488. 42
U.S.C. § 1857 (1970)., or the 1972
Federal Water Pollution Control
Act Amendments, 86 Stat. -816,. 33
U.S.C. § 1157 (1970).

FRWMUi CH N. FEamusoxK -

Acting Depjuty sioicito



253ESTATE OF THROWS FIRST
February 4, 177

ESTATE OF THROWS RST*

Decided February 4,1977
6 IBIA 28

Petition to reopen.

DENIED.

1. Indian Probate: Reopening: Gen-
erally-375.0
Where no cogent reasons are alleged and
the petition for reopening is submitted
after the statutory period for filing, a
reopening will not be allowed.

APPEARANCES: Nary Goggles An-
telope, pro se.

OPINION BY ADMINISTRA-
TE JUDGE SABAGH

INTERIOR BOARD OF
INDIAN APPEALS

The above-entitled matter comes
before the Board on a petition to
reopen filed by the petitioner, Mary
Goggles Antelope, with Adminis-
trative Law Judge Garry V.
Fisher.

The estate having been closed
since Aug. 8, 1940, the petition was
referred by Judge Fisher for dis-
position pursuant to 43 CFR 4.242
(h).

The petitioner in support of her
contentions in effect states that
Throws First's estate was pro-
bated without listing her as an heir.
She asserts that she should have
been' included as an heir, being a
daughter of a predeceased daugh-
ter of the decedent.

*Not in Chronological Order.

She further asserts that her
mother was Hallowing Woman,
a/k/a Haloween Goggles and
Theresa Throws First Goggles,
born 1886, married to John B.
Goggles, 1901. Petitioner declares
she was born in 1903.

In support of her petition there
were submitted copies of the fol-
lowing: i

1) Marriage certificate showing
a ceremonial marriage having
taken place between John Baptist
Goggles and Theresa Throwing
First on Aug. 20,1903.

2) Certificate of Baptism certi-
fying baptism on Aug. 20, 1903, of
Mary Goggles Antelope born June
7, 1903, to John B. Goggles and
Theresa Throwing First.

3) Delayed Birth Certificate
sworn to by the petitioner on Aug.
1, 1960, wherein the petitioner
declares her name at birth, June 7,
1903, to be Mary Goggles and her
parents to be Johm B. Goggles, age
19, and Halloween (Hollowing
Woman) Throws First, age 17.

4) Census rolls record of Cath-
erine Throws First, from 1892
through 1902. The rolls reflect Ca-
therine to have been 16 in 1892 and
single, her maiden name being Ca-
therine Reed; that she married
Throws First in or about 1898 at
age 22. The roll for 1899 shows
Throws First and Catherine
Throws First to have a daughter,
age 14. The roll for 1900 shows a
daughter, Hollowing Woman, age
3. The roll for 1901 and 1902 shows
Hollowing Woman, Halloween, to
be 4 and 5, respectively.

84 ID. No. 6
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A docketing notice was issued
by the Board on Oct. 20, 1976, and
opportunity afforded the petitioner
and other interested parties to sub-
mit within 30 days briefs or state-
ments in opposition to or support
of the petition. No additional in-
formation was submitted in sup-
port of said petition.

[1] Where no cogent reasons are
alleged and the petition for reopen-
ing is submitted after the statutory
period for filing, a reopening will
not be allowed.

We are not persuaded by petition-
er's allegations and find no cogent
reasons for granting reopening.

The petitioner alleges she is the
granddaughter of decedent; that
she was born June 7, 1903 to Johln
Baptist Goggle and Hallowing
Woman, a/k/a Haloween Goggles,
and Theresa Throws First.

'The census rolls show one Cath-
erine Reed,-age 22 to have married
Throws First in or about 1898. This
is corroborated by the records sup-
plied bv the Superintendent, Wind
River Indian Agency, and testi-
mony of Gregory Blackburn a dis-
interested witness who knew dece-
dent all of his life.

Although the petitioner asserts
that Hollowing Woman, Haloween
Goggles and Theresa Throws First
were one' and the same person, she
supplies no supportive evidence of
same.

Moreover, assuming Hallowing
Woman, Haloween Goggles and
Theresa Throws First were one and
the same, we are faced with an ap-
parent impossibility, i.e., the undis-
puted fact that Hallowing Woman,

i~~~

a/k/a Haloween Goggles and The-
resa Throws First, at the age of 6,
gave birth to the petitioner, Mary
Goggles Antelope. We give no
weight to the delayed birth certifi-
cate for obvious reasons.

In view of the foregoing reasons,
the petition to reopen must be
denied.

NOW, THEREFORE, by virtue
of the authority delegated to the
Board of Indian Appeals by the
Secretary of the Interior, 43 CFR
4.1, the petition to reopen be, and
same is hereby DENIED.

This decision is final for the
Department.

MITCHELL . SABAG1H,

Administrative Judge.

I CONCUR:

ALEXANDER H. VILsoN,

Chief Admin iabative Judge.

UNITED MINE WORKERS OF
AMERICA

(LOCAL UNION NO. 1993)
V.

CONSOLIDATION COAL COMPANY

8 IBMA 
Decided June 3, 1977

Appeal by Local Union No. 1993,
United Mine Workers of America from
an initial decision issued by Adminis-
trative Law Judge Steffey on Feb. 2,
1977, in Docket No. PITT 77-7, in
which was incorporated a previous
order granting partial summary deci-
sion and dismissal of an Application
for Compensation filed under sec. 110
(a) of the Federal Coal Mine Health
and Safety Act of 1969.
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June 3, 1977

Affirmed.

1. Federal Coal Mine Health an
Safety Act of 1969: Entitlement c
Miners: Compensation: Generally
A claim for compensation under sec. 11
(a) for miners idled by a withdrawl
order issued under sec. 104(a) of tl
Act is sustainable only as to those minei
specifically withdrawn from the mine 
an area of the mine by the terms of t1
withdrawal order as issued.

2. Federal Coal Mine Health an
Safety Act of 1969: Entitlement 
Miners: Compensation: Generally
A claim for compensation under se
110(a) at the rate allowable for wit]
drawal orders issued for an unwarran
able failure to comply with a mandator
standard is not sustainable where suc
claim is predicated upon an imminer
danger withdrawal order issued unde
sec. 104 (a) of the Act.

APPEARANCES: Robert L. Jenninge
Jr., Esq., for appellant, Local Unio:
No. 1993, United Mine Workers o
America; Thomas A. Koza, Esq., an.
Anthony T. Polito, Esq., for appelle
Consolidation Coal Company.

OPINION BY ADMINISTRA
TIVE LAW JUDGE
SCHELLENBERG

INTERIOR BOARD OF MINI
OPERATIONS APPEALS

Factual and Procedural
Background

On Oct. 29, 1976, Local Union No
1993, .United Mine Workers o:
America (Local No. 1993) filed it
Application for Compensation 0o
behalf of all miners employed a
the Renton Mine of Consolidatio
Coal Company. (Consolidation)

who allegedly were idled as the re-
d sult of certain closure orders issued
if by the Mining Enforcement and

Safety Administration (MESA) in
0 Sept. 1976. The Application for

aI Compensation was led pursuant
Le to sec. 110 (a) of the Federal Coal
rs Mine Health and Safety Act of
o 1969 (the Act).' 

On Sept. 8, 1976, a MESA in-
spector determined that an imi-

d nent danger existed in the 3 east sec-
tion of the Renton Mine and issued

c Withdrawal Order No. 1 FJM un-
der sec. 104 (a) of the Act, requir-

t- ing that all persons be withdrawn
T from and prohibited from entering
II "The entire 3 east section" of the
wr mine.2 As a result of an accumula-

Sec. 110 (a) provides in pertinent part:
"If a coal mine or area of a coal mine is

S, closed by an order issued under sec. 104 of
n this title, all miners working during the shift

when such order was issued who are idled
by such order shall be entitled to full com-
pensation by the operator at their regular

e rates of pay for the period they are idled, but
for not more than the balance of such shift. If
such order is not terminated prior to the
next working shift, all miners on that shift
who are idled by. such order shall be entitled
to full compensation by the operator at their
regular rates of pay for the period they are
idled, but for not more than four hours of
such shift. If a coal mine or area of a coal
mine is closed by an order issued under sec.
104 of this title for an unwarrantable failure
of the operator to comply with any health or
safety standard, all miners who are idled
due to such order shall be fully compensated,
after all interested parties are given an op-

*portunity for a public hearing on such com-
pensation.and after such order is final, by the
operator for lost time at their regular rates of
pay for such time as the miners are Idled by

[ such closing, or for one week, whichever Is the
lesser. * * V"

2The issuance of an imminent danger with-
n drawal order is provided for as follows:

t "Sea. 104(a) If, upon any inspection of a
coal mine, an authorized representative of

I the Secretary finds that an imminent danger
exists, such representative shall determine the
area throughout which such danger exists, and

255
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tion of methane gas in the 3 east
section an imminent danger was
found to exist and Modification Or-
der No. 2 FJM JVC was issued on
Sept. 15,1976, withdrawing all per-
sons from the 1, 2 and 3 east sec-
tions. This modification order,
which affected only the 1 and 2 east
sections since the 3 east section had
already been closed, was terminated
later that same day. All conditions
were corrected and the original or-
der, No. 1 FJM of Sept. 8, 1976, was
terminated on Sept. 28,1976.

In its application, Local 1993
sought 1 week of compensation un-
der the unwarrantable failure pro-
visions of sec. 110(a) for all the
miners employed at the Renton
Mine when the sec. 104(a) order of
Sept. 15, 1976, was issued, rather
than compensation for only the
miners who were specifically with-
drawn by the order. The basis for
the claim of 1 week's compensation
was the contention of Local 1993
that the idlement was a direct result
of Consolidation's unwarrantable
failure to comply with mandatory
standards. Local 1993 claimed that
all 100 miners working on each of
the three shifts, were idled even
though only from 16 to 24 miners
were specifically withdrawn by the
terms of the sec. 104 (a) order.

In its Answer,E Consolidation
moved for an order dismissing por-

thereupon shall issue forthwith an order re-
quiring the operator of the mine or his agent
to cause immediately all persons, except those
referred to in subsection (d) of this sec., to be
withdrawn from, and to be prohibited from
entering, such area until an authorized rep-
resentative of the Secretary determines that
such imminent danger no longer exists."

tions of the Application and for
partial summary decision.

On Jan. 14, 1977, the Judge
granted Consolidation's motion to
dismiss, holding that only those
Iminers specifically withdrawn from
a mine by a withdrawal order are
"idled by such order" within the
meaning of sec. 110(a) of the Act.
The Judge dismissed those para-
graphs of the Application which
sought compensation for 1 week for
all miners who allegedly were idled
as a direct result of Consolidation's
unwarrantable failure to comply
with the Act. It was held, on the
basis of previous decisions of the
Board, 3 that the term "unwarrant-
able failure" as used in the third
sentence of sec. 110(a) relates only
to an "unwarrantable failure"
found by an inspector to exist at the
time of the issuance of an unwar-
rantable failure withdrawal order
under sec. 104(c). These issues com-
prise the two issues presented for
review. 

The Judge cited UWA v. Clinchfield Coal
Go., 1 IBMA 33, 1971-1973 OSHD par. 15,867a
(1971); UW'A v. Ol'd*J Steel Corp., 3 IBMA
187, 81 I.D. 08, 1973-1974 OSHID par. 17,962
(1974), aff'd sb non. CF&I Steel Corp. v.
Morton, 516 F. 2d 868 (10th Cir. 1975); and
Billy . Hatfield V. Southern Ohio Coal Op., 4
IBMA 259, 269, 82 I.D. 289, 1974-1975 OSHD
par. 19,758 (1975), ending sb nom. District
6, UWA v. Interior Board of Mine Opera-
tions Appeals, No. 75-1704 (D.C. Cir. filed
July 21, 19758).

4 On Feb. 1, 1977, Local 1993 filed a motion
seeking permission to withdraw those para-
graphs of its application not encompassed in
the Judge's Order of Jan. 14, 1977, as those
paragraphs made no allegation not already
contained in the paragraphs dismissed. By
Orders dated Feb. 2 and 16, 1977, permission
to withdraw these paragraphs was granted
and the Judge ruled that the proceedings be-
fore him were concluded.
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On appeal Local No. 1993 con-
tends that miners not expressly re-
quired to be withdrawn from a mine
by a sec. 104 (a) order are nonethe-
less "idled due to. such order"
within the meaning of sec. 110(a)
when they believe themselves to be
exposed to that same imminent dan-
gea and voluntarily withdraw them-
selves from the mine or a portion
of a mine. The miners herein are al-
leged to have determined that the
accumulation of methane gas found
by the inspector posed an explosion
hazard throughout the mine. Addi-
tionally, Local No. 1993 urges the
Board to overturn our decisions in

illXy F. Hatfeld, supra, and
Olinchjield Coal, spra, and find
that miners idled by a sec. 104(a)
withdrawal order are entitled to up
to 1 week of compensation under
sec. 110 (a) when the imminent dan-
ger necessitating withdrawal arises
from an unwarrantable failure to
comply.

Consolidation's position on ap-
peal is that the Judge was correct in
holding that the miners who volun-
tarily refused to enter the mine to
work were not idled by the immi-
nent danger withdrawal order
within the meaning of sec. 110(a).
With respect to the second issue on
appeal, Consolidation contends that
Local 1993 fails to set forth any
persuasive reason why the Board's
holding s in Billy F. Hatfeld, supra,
and Clinch feld Coal, supra, should
be reversed or modified. Consolida-
tion argues that these cases pro-
hibit the introduction of evidence
pertaining to the existence of an

unwarrantable failure under sec.
104(c) in any proceeding brought
pursuant to sec. 110(a) which is
based upon an imminent danger
withdrawal order issued under sec.
104(a) of the Act. It believes this
position to be amply supported by
relevant legislative history and the
express wording of secs. 110 (a) and
104 (a).

Issues on Appeal

A. Whether the Judge erred in
deciding that only those miners
specifically withdrawn from a coal
mine by an imminent danger with-
drawal order, and not those miners
assigned to work in other areas of
the mine who voluntarily refuse to
enter the mine to work, are "idled
by such order" within the meaning
of sec. 110(a) of the Act.

B. Whether the Judge erred in
deciding that the claim for com-
pensation of Local 1993 under sec.
110 (a) at the rate allowable for
withdrawal orders issued for an un-
warrantable failure to comply with
a mandatory health or safety stand-
ard is not sustainable where such
claim is based upon an imminent
danger withdrawal order issued
under sec. 104 (a) of the Act.

Discussion

A.

At issue here is whether sec. 110
(a) requires compensation for
miners who voluntarily decline to
enter a mine until the condition
giving rise to an imminent danger
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closure order is abated, even though
those miners were not specifically
withdrawn by the subject order.
Local 1993 is urging that the phrase
"idled by such order" in sec. 110 (a)
should be afforded a broad and lib-
eral construction in order to allow
such compensation.

In rejecting this contention,
Judge Steffey highlighted the fact
that miners may seek review of an
inspector's order under sec. 105 if
they believe that the entire mine
presents an imminent danger even
though the inspector's order has
designated only certain sections as
dangerous.5 He held that a pro-
ceeding under sec. 110(a) is not an
appropriate vehicle by which to
challenge the correctness of the
order which is the basis of a claim
for compensation. We agree.
I The Board believes that sec. 103

(g) also provides a remedy for
miners who feel that they are ex-
posed to an imminent danger in
that it allows them to call for an

I Sec. 105 provides in pertinent part:
"(a) (1) An operator issued an order pur-

suant to the provisions of section 104 of this
title, or any representative of miners in any
mine affected by such order or by any modifica-
tion or termination of such order, may apply
to the Secretary for review of the order within
thirty days of receipt thereof or within thirty
days of its modification or termination. * 
The applicant shall send a copy of such appli-
cation to the representative of miners in the
affected mine, or the operator, as appropriate.
Upon receipt of such application, the Secre-
tary shall cause such investigation to be made
as he deems appropriate. Such investigation
shall provide an opportunity for a public hear-
ing, at the request of the operator or the rep-
resentative of miners in such mine, to enable
the operator and the representative of miners
in such mine to present information relating
to the issuance and continuance of such order
or the modification or termination thereof or
to the time fixed in such notice. * *"

immediate inspection by MESA to
so determine.6 The fact that Con-
gress inserted this provision indi-
cates to us an intention that miners
were not to be permitted to inde-
pendently determine that an imi -
nent danger is present.

In addition to these remedies af-
forded miners by the Act, the ex-
press language of sec. 104(a) makes
it clear that the inspector, and not
an individual miner, is required to
determine the area throughout
which an imminent danger exists.
Sec. 104 (a) requires an inspector
to determine the area of a mine
which is affected by an imminent
danger and sec. 110(a) also refers
to a "coal mine or area of a coal
mine." This wording indicates to us
that Congress intended that miners
be compensated only if an inspec-
tor's withdrawal order specifically
excludes them from an affected area
as described by the inspector or
where miners are idled as a direct
and necessary result of such order.

In view of the wording of these
sections, for this Board to afford
sec. 110(a) the expansive interpre-
tation urged by Local 1993 would
necessitate indulging in a most
creative form of statutory construc-
tion.

6Sec. 103(g) provides in part:
"Whenever a representative of the miners

has reasonable grounds to believe that a vio-
lation of a mandatory health or safety stand-
ard exists, or an imminent danger exists, such
representative shall have a right to obtain an
immediate inspection by giving notice to the
Secretary or his authorized representative of
such violation or danger. * * Upon receipt of
such notification, a special Inspection shall be
made as soon as possible to determine if such
violation or danger exists in accordance with
the provisions of this title."
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Furthermore, we do not believe
that compensation proceedings un-
der the Act are intended to be a
punitive component of. the overall
enforcement scheme as contended
by Local 1993. Rather these provi-
sions are directed at providing min-
ers with partial recompense for
their idlement occasioned by the
sudden issuance of withdrawal or-
ders. See Island Creek Coal Com-
pany, 5 IBMA 276, 283, 82 I.D. 598,
1975-1976 OSHD par. 20,225
(1975) ; Rushton Mining Conmpany,
in/ra at 721-22.,

B.

It is undisputed that the Applica-
tion involved herein is based upon a
closure order and subsequent mod-
ification orders which were predi-
cated upon MESA's finding of an
imminent danger. Local 1993, how-
ever, is attempting to take advan-
tage of the greater compensation
benefits allowable when a closure
order is issued on account of an un-
warrantable failure of the operator
to comply with mandatory stand-
ards.

The Board has previously ad-
dressed this contention and in both
Clinch field, spra, and Billy F.
Hatfield, 8upra, we have held that
under section 110(a), miners are en-
titled to compensation under the
terms of the closure order as issued.
The Judge relied on these decisions,
which we are now urged to over-
turn, in rejecting Local 1993's con-
tention.

We believe, as did the Judge, that
our previous rationale remains valid
and it is undisputed that these de-
cisions are dispositive of the issue
Local 1993 raises herein. The Court
of Appeals for the Third Circuit
has similarly recognized that the
greater compensation benefits of sec.
110 (a) are applicable only when
the MESA inspector has found an
unwarrantable failure to comply by
the operator. Rushton Mining Co. v.
Morton, 520 F. 2d 716, 719 (3d Cir.
1975).

The Board is not persuaded by
Local 1993's own interpretation of
relevant legislative history which
we have previously reviewed and
analyzed. See Billy F. Hatfield, su-
pra, at 267-269. The Judge also
thoroughly examined these Con-
gressional reports and concluded
that Congress intended that the
compensation benefits in the third
sentence of sec. 110(a) be predi-
cated up the issuance of a sec. 104
(c) withdrawal order.

We will, therefore, adhere to our
previous holdings until a contrary
determination is made by the
courts.?

Furthermore, it has been held
that the validity of a sec. 104(a)
Order of Withdrawal is not in issue
in a compensation proceeding under
section 110(a). United Mine Worlk-
ers of America (District 14, Local

7 Our decision in Billy P. Hat field, supra, is
currently pending on appeal in the Circuit
Court for the District of Columbia wherein the
question presented here is at issue. See fn. 8,
supra.
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Union 9856) v. CF&I Steel Corpo-
ration, supra.

Local 1993 claims it is not dis-
satisfied with the terms of the with-
drawal orders involved herein and
asserts that its position is a matter
of statutory construction. However,
its interpretation of sec. 110(a) is
tantamount to an attempt to chal-
lenge and modify the terms of the
subject closure orders, which chal-
lenge should have been sought pur-
suant to section 105. Such a review
of the orders herein was not sought
within the 30-day time limit pre-
scribed by sec. 105(a), and Local
1993's present request for leave to
amend its application for the pur-
pose of seeking alteration of the sec.
104(a) order is not timely, and
therefore is denied. Local 1993
could have pursued the remedy pro-
vided by sec. 105 and filed an Appli-
cation for Compensation simultane-
ously.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS ERE13Y
ORDERED that the decision ap-
pealed from IS AFFIRMED, and
that the request for leave to amend
Local 19 93's Application for Com-
pensation IS DENIED.

HOWARD J. SIIELLENBERG, JR.

Administrative Judge.

I CONCUR:

DAVID DOANE,
Chief Administrative Judge.

APPEAL OF H. M. BYARS
CONSTRUCTION CO.

AND
NEVADA PAVING, INC.,

JOINT VENTURE

IBCA-1098-2-76

Decided June 7, 197'

Contract No. H50C14207884, Specifi-
cation No, Plir-Cons 1-1250-2-42, Bu-
reau of Indian Affairs.

Sustained in Part.

1. Contracts: Construction and Oper-
ation: Notices
The 20-day notice provision of the
changes clause is found inapplicable when
the Board finds numerous survey errors
were the principal cause of most of the
costs claimed and that such errors came
within the defective specification excep-
tion to the notice requirement of the
changes clause.

2. Contracts: Performance or Default:
Compensable Delays
When the Government is obligated to pro-
vide the requisite surveying and staking
services on a project the contractor is
entitled to compensation for delays
caused directly by the Government's fail-
ure to have sufficient surveying and stak-
ing performed or caused directly by
erroneous surveying and staking.

APPEARANCES: Mr. Charles M. Xc-
Gee, Sanford, Sanford & McGee, Attor-
neys at Law, Reno, Nevada, for the
appellant; Mr. Fritz L. Goreham, De-
partment Counsel, Phoenix, Arizona,
for the Government.

OPINION BY ADMINISTRA-
TIVE JUDGE VTASI OFF

INTERIOR BOARD OF
CONTRACT APPEALS

Findings of Fact

The contract, awarded on June 30,

1972, to H. M. Byars Construction
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Co. and Nevada Paving, Inc., a
joint venture, is in the amount of
$595,917.07. Work required to be
performed under the contract was
for the appellant to furnish all la-
bor, materials, equipment, and serv-
ices for grading, draining, and sur-
facing of 7.481 miles of Route 2 and
hot bituminous concrete overlay of
.778 mile of Route 201, and grad-
ing, draining and surfacing of .501
mile of Route 201 on the Pyramid
Lake Indian Reservation, Washoe
County, Nevada. Standard Form
23-A (Oct. 1969 Edition) was made
part of the contract. Work was to
commence within 10 calendar days
after the date of receipt of notice to
proceed and was to be completed
within 200 calendar days from the
date of receipt of such notice. No-
tice was received by appellant on
July 22, 1972 (Appeal File Exh. 2).
By letter dated Aug. 2, 1972, appel-
lant was notified that the contract
time would commence July 23; 1972,
and would expire on February 7,
1973. (Appeal File Exh. 3.)

After the work commenced 3
change orders and a stop work or-
der were issued by the contracting
officer. Change order 1 issued on
Dec. 4, 1972, increased the contract
amount by $1,880.06 but did not
change the contract completion date
(Appeal File Exh. 5). Change or-
der 2 issued Dec. 6, 1972, increased
the contract amount by $1,240.60
but, again, did not change the com-
pletion time of the contract (Appeal
File Exh. 6). On Dec. 20, 1974, the
contracting officer issued a stop
work order effective Dec. 19, 1972,
because of weather limitations (Ap-

peal File Exh. 7). As of Dec. 19,
1972, appellant had completed all
items of work except the chip seal
coat. On May 18, 1973, the contract-
ing officer issued an order to resume
work (Appeal File Exh. 8). The
project work was substantially com-
plete on May 25, 1973 (Appeal
File Exh. 9-3). Change order 3, is-
sued on June 28, 1973, decreased
the contract amount by $273.44 with
no change in the completion date of
Feb. 7, 1973, and reduced the con-
tract to $598,764.36 (Appeal File
Exh. 10). Because of the issuance of
the suspension of work order the
contracting officer in his final de-
cision extended the completion time
of the contract 149 days to July 6,
1973. At the time of the final de-
cision appellant had received a total
of $656,994.54 in payments on the
contract (Appeal File Exh. 11-2).

Clauses 3 (changes), and 23 (sus-
pension of work) of Standard Form
23-A provide as follows:

"3. CHANGES

(a) The Contracting Officer may, at
any time, without notice to the sureties,
by written order designated or indicated
to be a change order, make any changes
in the work within the general scope of-
the contract, including but not limited to
changes:

" (i) In the specification (including
drawings and designs):

" (ii) In the method or manner of per-
formance of the work;

"(iii) In the Government-furnished fa-
cilities, equipment, materials, services, or
site; or

" (iv) Directing acceleration in the
performance of the work;

"(b) Any other written order or an
oral order (which terms as used in this
paragraph (b) shall include direction,
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instruction, interpretation, or determi-
nation) from the Contracting Officer,
which causes any such change, shall be
treated as a change order under this
clause, provided that the Contractor
gives the Contracting Officer written
notice stating the date,, circumstances,
and source of the order and that the Con-
tractor regards the order as a change
order.

"(c) Except as herein provided, no
order, statement, or conduct of the Con-
tracting Officer shall be treated as a
change under this clause or entitle the
Contractor to an equitable adjustment
hereinafter.

"(d) If any change under this clause
causes an increase or decrease in the
Contractor's cost of, or the time re-

quired for, the performance of any part
of the work under this contract, whether
or not changed by any order, an equi-
table adjustment shall be made and the
contract modified in writing accord-
ingly: Provided, however, That except
for claims based on defective specifica-
tions, no claim for any change under (b)
above shall be allowed for any costs in-
curred more than 20 days before the
Contractor gives written notice as there-
in required: And provided frther, That
in the case of defective specifications for
which the Government is responsible, the
equitable adjustment shall include any
increased cost reasonably incurred by
the Contractor in attempting to comply
with such defective specifications.

"(e) If the Contractor intends to
assert a claim for an equitable adjust-
ment under this clause, he must, within
30 days after receipt of a written change
order under (a) above or the furnishing
of a written notice under (b) above,
submit to the Contracting Officer a
written statement setting forth the gen-
eral nature and monetary extent of such
claim, unless this period is extended by
the Government. The statement of claim
hereunder may be included in the notice
under (b) above.

"(f) No claim by the Contractor for
an equitable adjustment hereunder shall
be allowed if asserted after final pay-
ment under this contract."

- "23. SUSPENSION OF WORK
"(a) The Contracting Officer may

order the Contractor in writing to sus-
pend, delay, or interruptall or any part
of the work for such period of time as he
may determine to be appropriate for the
convenience of the Government.

"(b) If the performance of all or any
part of the work is, for an unreasonable
period of time, suspended, delayed, or
interrupted by an act of the Contracting
Officer in the administration of this con-
tract, or by his failure to act within the
time specified in this contract (or if no
time is specified, within a reasonable
time), an adjustment shall be made for
any increase in the cost of performance
of this contract (excluding profit)
necessarily caused by such unreasonable
suspension, delay, or interruption and
the contract modified in writing accord-
ingly. However, no adjustment shall be
made under this clause for any suspen-
sion, delay, or interruption to the extent
(1) that performance would have been
so suspended, delayed, or interrupted by
any other cause, including the fault or
negligence of the Contractor or (2) for
which an equitable adjustment is pro-
vided for or excluded under any other
provision of this contract.

"(c) No claim under this clause shall
be allowed (1) for any costs incurred
more than 20 days before the Contractor
shall have notified the Contracting Of-
ficer in writing of the act or failure to
act involved (but this requirement shall
not apply as to a claim resulting from a
suspension order), and (2) unless the
claim, in an amount stated, is asserted
in writing as soon as practicable after
the termination of such suspension, delay,
or interruption, but not later than the
date of final payment under the
contract."
Sec. 105.08 of the General Provisions
provides:

"105.08 Construction Stakes, Dines, and
Grades

The contracting officer will set such in-
itial construction stakes establishing
lines, slopes, and continuous profile-
grade in road work, and reference lines
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and bench marks for bridge work, culvert
work, protective and accessory struc-
tures and appurtenances as he may deem
necessary, and will furnish the contrac-
tor with all the necessary information
relating to lines, slopes, and grades.
These stakes and marks will constitute
the field control by and in accordance
with which the contractor shall estab-
lish other necessary controls and perform
the work.

"The contractor will be held respon-
sible for the preservation of all stakes
and marks; and if any of the construction
stakes or marks have been carelessly or
willfully destroyed or disturbed by the
contractor, the cost to the Government
of replacing them may be charged against
him and may be deducted from the con-
tract price.

"The contractor shall notify the con-
tracting officer of apparent errors dis-
covered in initial stakeout before the
affected work is begun. Should work be
performed in accordance with inaccurate
initial stakeout made by the contracting
officer and not discovered by the con-
tractor, payment for such work and any
directed correction thereof will be made
at applicable unit prices of the contract
unless such work differs substantially
from that described on the plans or in the
specifications, in which case the provi-
sions of Clause 3, Changes of SF 23-A,
will apply."

The required surveying and stak-
ing was performed for the Govern-
ment by another contractor under a
separate contract.

This appeal arises out of survey
errors conceded by the Government
(Tr. 176). Appellant has appealed
16 separate items. All of these items
arose during the period of July 18,
1972, to Nov. 2, 1972. The first writ-
ten notice given by the appellant to
the Government was on July 13,

1973 (Appeal File Exh. 12). How-

ever, although not a part of the
record, the contracting officer has
stated in his final decision that ap-
pellant hand delivered a written no-
tice of the claim items to the con-
tracting officer's authorized repre-
sentative on Feb. 28, 1973 (Appeal
File Exh. 12, 14).

[1] In denying the 16 items the
contracting officer relied, along with
other grounds, upon the failure to
provide the 20-day written notice
required in clause 3 (changes) and
clause 23 (suspension of work)
quoted above. The Government
counsel during the hearing and in
his brief also relies upon this de-
fense. The contracting' officer in a
62-page final decision did not show
he had any difficulty in discussing
the merits of the claim items. In-
deed, out of a total of 20 claim items
the contracting officer allowed 3 and
denied 1T. Appellant withdrew 1
item (Item 4c), during the hearing,
leaving 16 items before the Board
(Tr. 270, 271). In any event within
clause 3 is an exception for defec-
tive specifications which makes the
20-day notice provision inapplica-

ble to the costs involved in this ap-
peal. Appellant had a right to rely
upon the survey services provided
by the Government and if there
were significant and pervasive er-

rors in the surveys the specifica-
tions were defective. See Af orrison-
Knudsen Co., Inc. v. The United
States, 184 Ct. Cl. 661 (1968); Jos.
D. Bonness, Inc., et ad., ASBCA No.
18828 (Dec. 27, 1973), 74-1 BOA
par. 10,419; Desonia Construction
Company, ENG BOA Nos. 3231,
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3250, 3256, 3257 (Nov. 17, 1972),
73-1 BCA par. 9797.

The 16 items will be described
using the same identifying designa-
tion as the parties.

Item (a)

On Aug. 3, 1972, appellant dis-
covered the left slope stake was 10
feet closer to the center line of the
road than it should have been at
station 65+00. After the cut had
been constructed to a depth of 30
feet below the incorrect slope stake,
the error was discovered. To correct
this error it necessitated the repio-
neering of the slope 100 feet in each
direction from station 65+00. The
Government compensated appellant
for the additional 433 cubic yards
excavated pursuant to the unit price
for unclassified excavation. Appel-
lant concedes it received payment
for the additional excavation of 433
cubic yards (Tr. 17, 24). Appellant
seeks payment of $211.97 for the
cost of equipment and labor with-
out profit to rectify the mistake
(Appeal File Exh. 12-3, 12-7; Tr.
18). Another reason for denying
this item given by the contracting
officer was the lack of timely notice
pursuant to clause 3 (changes) of
Standard Form 23-A.

Item ()

Between stations 44 + 00 and 49 +
00 on Aug. 30, 1972, appellant found
that the red head stakes were in er-
ror. The tops of the red head stakes
were to be the grade level (Tr. 48).
When a contractor has completed
the subbase he requests the Govern-

ment to put in the red head stakes
(Tr. 48). As a result of the error
appellant had to regrade and finish
the grade. level three times, and
seeks $309.93 for the cost of equip-
ment and labor with no profit to
correct the error (Appeal File Exh.
12-4, 12-9; Tr. 49). The contracting
officer in denying the claim cites a
letter from the company which per-
formed the survey work on the proj-
ect dated Mar. 27, 1973. The survey
company states in the letter that ap-
pellant had left the subgrade too
high (Appeal File Exh. 20). In his
testimony the contracting officer's
authorized representative admitted
there were survey and stake errors
for this item (Tr. 176). In his final
decision the contracting officer ad-
mitted there is no unit price appli-
cable for this corrective work. Pur-
suant to the provisions of Section
105.08 of the General Provisions the
reimbursement would be governed
by clause 3 (changes) of Standard
Form 23-A, but, concluded the con-
tracting officer, since appellant did
not provide timely notice pursuant
to clause 3 the claim is denied.

Item 1 (d)

The slope stakes at station 368+
00 and 368 + 50 were discovered on
Aug. 31, 1972, to be incorrectly
marked. The cut slope marked on
the stakes was 4 to 1 but should
have been marked 2 to 1. Appellant
seeks $211.57 for equipment and
labor without profit for correcting
the mistake (Appeal File Exh. 12-
4, 12-10; Tr. 71,74-76).
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Appellant was actually paid for a
2 to 1 slope by the Government
based on the design slope notes al-
though the slope stakes on the site
were incorrectly marked 4 to 1. Less
excavation is necessary to construct
the 4 to 1 slope than the 2 to 1 slope.
Because of the incorrectly marked
slope stakes appellant unnecessarily
excavated 14.7 cubic yards of un-
classified excavation and the con-
tracting officer awarded $15.14 (14.7
cubic yards $1.03 unit price) as
increased payment (Appeal File
Exh. 22-3; Gov't. Exh. A; Tr. 78-
80)..- :

Item 1(e)

After 2 hours of work between
stations 360+00 and 375+00 on
Sept. 5, 1972, appellant discovered
that the super elevations written on
the stakes were incorrect (Tr. 89,
94, 96, 103, 104,105). A super eleva-
tion is an elevation indicating the
degree the road is to be banked
around a curve to handle the traffic
(Tr. 88). As a result of the error ap-
pellant moved his equipment to an-
other portion of the project to work
while the correct super elevation
was determined. For moving the
equipment to another site and back,
appellant seeks $370.8i with no
profit (Appeal File Exh. 12-4, 12-
11; Tr. 90). The contracting officer
found that this unscheduled cost of
movement of equipment did not
have a unit price in the contract so
any reimbursement would be gov-
erned by clause 3 (changes) of
Standard Form 23-A pursuant to
the provisions of Sec. 105.08 of the

General Provisions. Due to lack of
timely notice the claim was denied
in the final decision of the contract-
ing officer.

Item 1(f)

On Sept. 14, 1972, appellant dis-
covered that the red head (finishing
grade) stakes were .3 of a foot too
low between; stations 6+50 and
9 +50. As the blademan was cutting
down to the red head stakes for a
couple of hours he left large wind-
rows for 300 feet (Tr. 110-112,
115). After acknowledging the
error the contracting officer's au-
thorized representative instructed
the appellant to disregard the red
head stakes and finish the grade by
"eye balling it" (Tr. 112). Appel-
lant seeks $93.08 for the corrective
work for equipment and labor with
no profit (Appeal File 12-5, 12-12;
Tr. 113). The contracting officer in
his final decision stated that the
Government's direction to "eye
ball" the grade saved the appellant
time and money since no time was
lost looking for red head stakes. In
addition, since there is no nit price
for the appellant's work claim,
clause 3 (changes) of Standard
Form 23-A is applicable pursuant
to See. 105.08 of the General Pro-
vision. Again, held the contracting
officer, since appellant failed to
comply with the notice require-
ments the claim is denied.

Item 1 (g)

The next survey error was discov-
ered by appellant on Sept. 21, 1972,
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at station 242+00. After hauling appellant seeks is $1,068.34 for men
rock material to complete the road- and equipment with no profit for
way embankment, appellant real- working around the red head stakes
ized the slope stakes were 1 foot too to correct the error (Appeal File
high. The extra material had to be Exh. 12-5, 12-14; Tr. 133). The con-
removed and hauled away. The con- tracting officer also found that since
tracting officer found this claim jus- there is no unit price for subgrade
tified and allowed a payment of finishing, clause 3 (changes) of
$201.06 (195.2 cubic yards X $1.03 Standard Form 23-A is applicable
unit price for unclassified excava- pursuant to Sec. 105.08 of the Gen-
tion). Appellant seeks a total of eral Provisions. Failure to give
$411.99 for the cost of equipment timely notice precludes considera-
and labor without any profit (Ap- tion of the claim held the contract-
peal File Exh. 12-5, 12-13; Tr. 119, ing officer.
120). Since the Government allowed
$201.06, this leaves a balance sought Item 1 (i)
by appellant of $210.93. The con- Appellant claims $525.20 which
struction supervisor for appellant includes no profit for delay on this
testified that the material was un- item which occurred on Oct. 18,
classified excavation if it is moved 1972, between station 0+00 and
once but if moved twice it is no 10 + 00 (Appeal File Exh. 12-6, 12-
longer unclassified excavation (Tr. 15). While appellant was attempt-
120, 121). ing to finish the aggregate base

. >Il~l l ,llti~m. 1thA course to red head grade he realized

On Sept. 22, 1972, appellant was
hauling fine material from station
200+00 to 240+00 to slope stake
grade in preparation for the finish
grade. The slope stake grades were
.17 to .23 of a foot too low. As a
result the red head stakes, when
put in, were raised .2 of a foot for
4,000 feet (Tr. 130-132). With the
red head stakes in the ground ap-
pellant had to raise the subgrade
and had to work around the red
heads in the work area with its
equipment (Tr. 132). Appellant
was paid the unit prices for the ad-
ditional material it brought in as
subgrade either as unclassified ex-
cavation or borrow (Tr. 133). What

there was a .3 foot error. Because
of this error appellant claimed 8
hours of delay because there was no
other place on the job to work due
to inadequate staking on the
project site (Tr. 143-146, 148-150,
155). The contracting officer's au-
thorized representative admitted
he does not disagree with appellant
on this item except on the length of
the delay. He testified the delay
was not more than 21/2 hours (Tr.
159-161). Although appellant al-
leges it took 8 hours to rectify the
mistake in the complaint its con-
struction superintendent testified
it would take up to 6 hours to cor-
rect the mistake (Tr. 155). In the
final decision the contracting officer
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stated appellant could have worked
on the project at another location
but cited no evidence for this hold-
ing. Neither did the Government
introduce any evidence during the
hearing to support this statement.
Since there is no unit price estab-
lished in the contract for this delay
claim the contracting officer also
held clause 3 (changes) of Stand-
ard Form 23-A pursuant to Sec-
tion 105.08 of the General Provi-
sions was applicable. And since,
there was a failure of timely notice
the claim was disallowed.

Item 1 (j)

For failure to have two survey
crews on the project on Oct. 20,
1972, appellant seeks $250.90 for
delay but no profit (Appeal File
12-6, 12-16). The Government had
promised to have two survey crews
on the job and the contracting offi-
cer admits in his final decision only
one crew was present (Tr. 168).
Appellant alleges that since it was
constantly on the heels of the sur-
vey crew it requested a second crew
to speed up the staking so appellant
could proceed without constant de-
lays (Tr. 169). In answer to the
Board's question of whether appel-
lant was ever delayed for lack of
stakes, the authorized representa-
tive for the contracting officer testi-
fied: "Well, blue topping yes. On
the subgrade and also the A-B I
guess he was on top of surveyors all
the time, most of the time." (Tr.
173.) The contracting officer stated
in his final decision appellant could
have worked on furrow ditches or

the obliteration of the old roadway.
Appellant's construction superin-
tendent stated furrow ditches could
not be put in until the end of the
job because it was not established
yet where they were to be located.
And in regard to obliteration of the
old roadway he testified that since
appellant was still using this to
transport equipment this could not
be done until the end (Tr. 149,
150).

Since these were delays due to
lack of survey stakes the contract-
ing officer held that clause 3
(changes) of Standard Form 23-A
was applicable pursuant to Section
105.08 of the General Provisions
and due to the lack of timely notice
the claim is denied.

Item (k)

On Nov. 2, 1972, the survey crew
was late and did not arrive until
10 a.m., which is admitted by the
contracting officer. As a result ap-
pellant seeks $301.24, which in-
cludes no profit, for the delay since
appellant's work force could not
commence work until 2 p.m. (Ap-
peal File Exh. 12-6, 12-17). The
item was denied by the contracting
officer due to lack of timely notice
under clause 3 (changes) of Stand-
ard Form 23-A which is applicable
under Sec. 105.08 of the General
Provisions. In addition, the con-
tracting officer stated in his final
decision that even if the survey
crew had arrived on time there
would still have been a 3 to 3/2
hour delay in order for the stakes to
be set in the ground.
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Item 4

This item 4 concerns five specific
instances wherein appellant alleges
unanticipated costs due to errors of
survey stakes.

Item 4(a)

On July 19, 1972, appellant was
working on the site when it dis-
covered that the slope stakes were 1
foot off for the entire project. The
actual ground elevation was 1 foot
lower than indicated on the design
(Tr. 188, 190, 203). Appellant seeks
$633.70 for duplicating work after
the grade change was made to cor-
rect the error. This claim was
originally in the amount of $747.72
but at the hearing counsel for the
,appellant amended his claim to
$633.70 when he realized that it in-
cluded an amount for brush clear-
ing a second time (Tr. 215). This
amount is for the labor and equip-
ment charges with no profit (Tr.
215). The 1 foot error is conceded
by the contracting officer.

Appellant had commenced to
build slopes and grade and then
after the 1 foot error was discovered
the completed work had to be low-
ered 1 foot (Tr. 202, 204).

In his final decision the contract-
ing officer states that the notice to
proceed was issued to appellant on
July 19,1972 and was acknowledged
as received on July 22, 1972. The
work that had to be duplicated was
first done on July 18 and 19, 1972,
and since the appellant had com-
menced work before receiving the
notice to proceed and the error was

also discovered before the notice to
proceed was received the claim is
denied. Government counsel during
the hearing also relied upon this
ground.

On July 13, 1972, a pre-construc-
tion conference was held. Appellant
was given approval by the Govern-
ment representatives, including the
contracting officer's authorized rep-
resentative who was present, to pro-
ceed with the work at once (Tr. 195,
196, 201). Appellant actually began
operations on July 14, 1972, and be-
gan to move equipment onto the
work site on July 17, 1972 (Tr. 193,
201, 202). During these days the
Government's authorized repre-
sentative for the contracting officer
and the Government's inspector
were on the work site (Tr. 201,219).
The record does not disclose that
the Government objected to appel-
lant's beginning work before the
actual notice to proceed was re-
ceived (Tr. 220).

Item 4(b)

Item 4(b) consists of two sepa-
rate parts. The first part consists of
a change in the balance points. This
is related to item 4(a), the 1 foot er-
ror in elevation for the entire proj-
ect. The original balance points
were based on the erroneous eleva-
tion and appellant prepared its bid
on this basis (Tr. 228). The balance
points indicate how far the exca-
vated material from the cut is to be
hauled and placed in the fill (Tr.
251). After the 1 foot error in ele-
vation was discovered the balance
points throughout the entire proj-.
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ect were changed on July 26, 1972.
The contracting officer adopts a per-
plexing position in his final deci-
sion. He states that the balance
points are provided by the Govern-
ment only as a guide to the contrac-
tor and then also states that the ap-
pellant " * * elected to locate the
balance points on the project with
full knowledge of the elevation
error, and the probable grade
change to compensate for the eleva-
tion error which would probably
cause minor changes in the balance
point locations." The Board notes
that the balance points- were
changed on sheets 9 through 13 of
the construction plans by the Gov-
ernment. Appellant did not receive
the new balance points from the
Government until after the middle
of August 1972 (Tr. 241, 248). Ap-
pellant seeks to recover $202 for its
labor and equipment with no profit
for the effort expended in attempt-
ing to establish new balance points
on the job (Appeal File Exh. 12-
25, 12-29; Tr. 229).

The second part of item 4(b) is in
the amount of $1,256.39 for labor
and equipment with no profit (Ap-
peal File Exh. 12-25, 12-29). At
station 65 + 00 the design required a
/2 to 1 foot slope, or /2 foot hori-
zontal and 1 foot vertical. Unfor-
tunately this area consisted of sand
and the /2 to 1 foot slope would not
stand in place (Tr. 231, 250). To
correct this design error the Gov-
ernment directed appellant to cut
the slope back and construct a
"bench" of 15 feet until solid rock

was reached so the slope would be
stabilized (Tr. 232). With the de-
sign change appellant actually ex-
cavated an additional 7,810 cubic
yards and was paid the unit price
for unclassified excavation (Tr.
235). The amount sought for the
change in the slope is for the re-

* pioneering appellant had to do in
order to get its equipment in place
to accomplish the change in design.

The position of the contracting
officer is that the repioneering is in-
cluded in the payment for the 7,810
cubic yards of additional excava-
tion pursuant to the unit price for
unclassified excavation. Also for
failure to give timely notice pur-
suant to clause 3 (changes) of
Standard Form 23-A the claim is
denied.

Iten, 4 (d)

During the hearing appellant re-
duced item 4(d) from $607.32 to
$397.15 (Tr. 274). On August 21,
1972, appellant was delayed because
of a lack of pipe location stakes and
seeks the $397.15 for equipment and
labor with no profit (Appeal File
Exh. 12-26, 12-31; Tr. 276, 277).
The claim was denied by the con-
tracting officer due to failure of the
appellant to give timely notice pur-
suant to clause 3 (changes) of
Standard Form 23-A. A failure to
supply the stakes was a change in
Government furnished services
stated the contracting officer. The
Government presented no evidence
during the hearing on this item (Tr.
283).

213-118-77 2
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Item 4(e)

Due to a lack of slope staking ap-
pellant moved two scrapers off the
construction site on Aug. 25, 1972,
to mitigate any possible damages.
The scrapers were moved to another
job. This left three scrapers on the
construction site. Appellant had
planned to use five scrapers on this
portion of the work in combination
with one push cat (Tr. 285, 290).
Five scrapers would keep one push
cat fully utilized. Since only three
scrapers were left on the job appel-
lant claims the push cat was not be-
ing fully used and thus sat idle 40
percent of the time (Tr. 285. 286).
Appellant, due to the delay in slope
staking, actually performed the
work in Sept. 1972 (Tr. 285). The
work was originally scheduled by
appellant to be performed in early
Aug. (Tr. 285, 290, 291). Due to
failure to have the project sufficient-
ly staked appellant did not have
any place else to work with the
equipment (Tr. 293). The contract-
ing officer held that the slope stak-
ing was completed Aug. 29, 1972,
however due to corrections in the
staking it was actually completed
on Sept. 18, 1972. Appellant seeks to
recover $1,600 for 40 percent of its
cost of the push cat due to its non-
use, this includes no profit (Appeal
File Exh. 13-8; Tr. 286).

Lack of timely notice pursuant to
clause 3 (changes) or clause 23 (sus-
pension of work) of Standard Form
23-A was cited by the contracting
officer in denying this item. Also
stated by the contracting officer in
denying this item was that item 3,
which; was settled, included this

claim. The Government presented
no evidence on this item (Tr. 299).

Item 4(f)

Originally in the amount of
$9,000 item 4(f) was reduced to
$7,515 during the hearing by the ap-
pellant (Tr. 299, 301, 307-313). For
the period of August 7-25,1972, ap-
pellant could not fully utilize three
scrapers on the job due to lack of
stakes (Tr. 314, 315). These scrap-
ers were rented for this project and
appellant seeks to recover the pro-
portionate cost of the rental charges
only for the period of time the
scrapers were not operated (Tr.
308, Appellant Exh. 6, 7). This
item does not include profit. The
Government offered no evidence on
this item (Tr. 320).

Item 5

Between stations 275 and 315 ap-
pellant was required to construct a
/2 foot to 1 foot slope. Due to sandy

soil it would not hold. To correct
this design error the Government
instructed appellant to build a 1 to
1 foot slope. In doing the corrective
work appellant had to drill into and
blast the solid rock which was be-
low the sand. Appellant had to ex-
pend a "couple of weeks" to remove
the sand so the rock would be ex-
posed. Until the rock was all ex-
posed appellant did not realize the
amount of the drilling and blasting
necessary. Several thousand cubic
yards had to be removed before the
drilling and blasting could take
place (Tr. 321-325). Appellant had
anticipated this area to have been

270
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staked around the first of August, at
which time the rock would have
been discovered (Tr. 326). How-
ever, the staking was totally con-
plete only on Sept. 18, 1972. Ordi-
narily this would appear to be a
claim for a differing site condition.
However, appellant is claiming re-
imbursement only for the overtime
payments to its drilling and blast-
ing crew because of the delayed
staking (Tr. 327). Appellant origi-
nally claimed $3,980 but during the
hearing the amount was reduced to
$2,990.62 (Tr. 332-338). The over-
time period was for Sept. 18 to Oct.
22, 1972 (Tr. 333). Profit on this
item is not sought by appellant. No
evidence was presented by the Gov-
ernment on this item (Tr. 346).

Decision

Before proceeding further the
Board notes the appellant complet-
ed the job within the time period
allowed by the contracting officer.
In all of the items for which appel-
lant seeks recovery no amount is
sought for profit, it only seeks to re-
cover its out of pocket costs. The
record fully discloses that the sur-
vey contractor engaged by the Gov-
ernment to provide the requisite
surveying and staking on this proj-
ect was less than adequate. Consid-
ering the fact that when the survey
work was performed it was fre-
quently erroneous and also the fact
of the survey work not being com-
pleted on schedule, it is commend-
able that appellant has completed
the work under this contract within
the allotted time. The Board notes

there is no dispute on the survey and
staking errors. During the hearing
the Government offered no affirma-
tive evidence to rebut the evidence
presented by appellant on quantum,
except for item 1 (i).

Item 1 (a)

It is not denied that the left slope
stake was 10 feet closer to the center
line of the road than it should have
been. It would appear that Sec.
105.08 of the General Provisions
would govern this situation and
provide payment only pursuant to
the unit prices for unclassified exca-
vatioii for which appellant has re-
ceived compensation. However, the
very provisions of Sec. 105.08 direct
payment pursuant to clause 3
(changes) of Standard Form 23-A
if the corrective work differs sub-
stantially from the original work.
In order to perform the corrective
work appellant had to repioneer the
slope 100 feet in each direction. The
Board finds that the repioneering
necessitated by the Government's
stake error differs substantially
from the original work and thus
clause 3 (changes) governs. See
Kinemax Corporation, IBCA-444-
5-64 (Jan. 19, 1967), 74 I.D. 28, 67-
1 BCA par. 6085; The B'rezina Con-
struction Company, Inc., IB CA-
757-1-69 (Nov. 20, 1970), 70-2
BCA par. 8574.

Item 1(a) is sustained.

Item 1(c)

In his final decision the contract-
ing officer relied upon a self-serving
letter from the survey company.
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The authorized representative for
the contracting officer testified that
there were survey and stake errors
on this item. There is no unit price
for the corrective work necessitated
by the errors.

Item 1(c) is sustained.

Item 1 (d)

Appellant constructed a 4 to 1
back slope pursuant to the stakes in-
correctly marked 4 to 1. The correct
marking should have been 2 to 1.
The Government had actually paid
appellant for work based on a 2 to 1
back slope, which required more ex-
cavation than the 4 to 1 slope. For
unnecessary excavation of 14.7 cubic
yards appellant received the unit
price for this amount.

The Board believes this error is
governed by the provisions of Sec.
105.08 of the General Provisions.
The corrective work necessary is not
substantially different from that de-
scribed on the plans.

Item 1 (d) is denied.

Item 1(e)

This item 1 (e) was denied for
lack of timely notice. The contract-
ing officer in his final decision ad-
mitted there is no unit price for the
work involved in this item. Since
the Board has stated above that the
notice provision is not applicable to
this appeal, item 1(e) is sustained.

Item 1 (f)

[2] The Government does not
deny that its error caused appellant
to leave windrows f or 300 feet in the
roadway. The fact that appellant

was directed to correct the error by
"eye balling it," thus saving appel-
lant time and money by not having
to look for red head stakes was used
by the contracting officer in denying
this item.

Appellant is entitled to have the
work site properly surveyed and
staked. Appellant is also entitled
to recover where, as here, the Gov-
ernment's error caused it additional
expense. The contracting officer ad-
mits there is no unit price for this
corrective work.

Item I (f). is sustained.

Item ()

The Government has conceded en-
titlement on item 1(g). But main-
tains the Government, payment
based on the unit price for unclass-
ified excavation for the amount of
extra material that had to be hauled
away is the correct amount of com-
pensation for this error in grade.
Appellant's construction supervisor
admitted that the material is un-
classified excavation if moved once,
but loses its characteristic if moved
twice. The Board is not convinced
that the hauling away of the extra
material is work substantially dif-
ferent from that described in the
plans.

Item 1 (g) is denied.

Item 1(h)

In his final decision the contract-
ing officer admitted there is no unit
price for the corrective work re"
quired by the Government's error.
Appellant had to do the corrective
work, raising the subgrade, with its
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men and equipment working around
the red head stakes which were put
into the ground by the Government.
The normal course of work is to
build the subgrade to the specified
grade and then request the Govern-
ment to set the red head stakes so
the finishing grade may be com-
pleted. Appellant had to raise the
subgrade working around the red
head stakes.

Item 1 (h) is sustained.

Item 1(i)

The only dispute on item 1 (i) is
whether there was an 8, 6 or 21/2
hour delay. The Government's au-
thorized representative for the con-
tracting officer testified the delay
was 21/2 hours. Appellant's construc-
tion superintendent testified the de-
lay would take up to 6 hours to cor-
rect the mistake. Due to lack of
stakes appellant had no other place
to work. The contracting officer, cit-
ing no evidence, stated in the final
decision that appellant could have
worked some place else on the proj-
ect. Government counsel offered no
evidence where appellant could
have worked. The corrective work
did not have a unit price admitted
the contracting officer. Item 1(i) is
in the total amount of $525.20 based
on 8 hours or $65.65 per hour. The
Board believes the delay was 6
hours or $393.90. Item 1(i) is sus-
tained in the amount of $393.90.

Item 1(i)

Item 1(j), held the contracting
officer, was not caused by survey er-
rors, but rather a lack of survey

stakes. Due to lack of timely notice
the item was denied. The Board has
held above that the notice provision
is not applicable.

Item 1 () is sustained.

Item 1(k)

That the survey crew was late on
the job site is not denied by the con-
tracting officer. The survey crew ar-
rived at 10 a.m., and worked until
2 p.m., before enough survey work
was completed and appellant could
commence operations. The record is
clear from testimony from the Gov-
ernment's own witness that the sur-
vey crew was never far enough
ahead that appellant could plan its
work with any degree of flexibility.
The survey work and staking
should have been completed far
enough in advance to obviate any
delays in the appellant's work. Un-
der the rationale advanced by the
contracting officer in denying the
claim, the appellant would have a
31/2 hour delay each day, if both
appellant and the survey crew coi-
menced work at 7 a.m. What the
contracting officer appears to have
failed to consider is that the survey
work should be far enough ad-
vanced that there would never be
any reason for delays due to lack of
staking. Needless to add, appellant
is also entitled to correct surveying
and staking on a job when the con-
tract provides the Government shall
provide such services. From the re-
view of the record on this job ap-
pellant was constantly confronted
with the frustration of attempting
to utilize the grossly inadequate
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survey services supplied on this con-
tract by the Government.

Item 1 (k) is sustained.

Item 4(a)

That the work was actually per-
formed July 18 and 19, 1972, is not
denied by the contracting officer.
That the Government agreed and
permitted appellant to commence
operations before actually receiving
written notice to proceed is clear
from the record. Indeed, Govern-
ment personnel saw appellant on
the job site on July 18, 1972, and did
not object to appellant's operation.
The error in elevation was discov-
ered by appellant and the grade
change was then corrected by the
Government. Whether appellant
commenced work on July 18 or July
22, 1972, the error would not have
been discovered until actual cut and
fill operations had commenced.

Item 4(a) is sustained.

Itemw 4(b)

The first porttion of this item 4
(b) is related to the previous item,
4(a), the error in elevation also
threw the balance points off. In bid-
ding on this contract appellant had
a right to rely upon the balance
points established by the Govern-
ment. There is no denial that a 1
foot error in elevation for the entire
project would affect the balance
points. The notice to proceed is
dated July 19, 1972. The new bal-
ance points were not furnished to
the appellant until the middle of
Aug. 1972.

The first portion of item 4(b) is
sustained.

The second portion of item 4(b)
is not .an error in surveying, but ac-
tually a change in the design of the
work at station 65+00, and thus
covered by clause 3 (changes) of
Standard Form 23-A. Appellant
seeks only its cost to repioneer the
slopes for its equipment to get into
position to accomplish the design
change directed by the Government.
The contracting officer errs in treat-
ing this design change as a survey
error and thus governed by Section
105.08 of the General Provisions.

The second portion of item 4(b)
is sustained.

Iem 4(d)

The contracting officer in his
final decision based his denial of
item 4 (d), lack of pipe location
stakes, on a failure of timely notice.
The Board has held above that the
notice provision is not applicable.
There was a lack of pipe location
stakes, causing a delay.

Item 4 (d) is sustained.

Item 4 (e)

The Government in the final de-
cision takes the position that settle-
ment of item 3 also included item
4(e). Item 3 concerned a dispute
about payment of extra material as
either borrow or as unclassified
excavation, the latter having a
higher unit price than the other.
The Board cannot accept the con-
tracting officer's conclusion that
item 4(e). which. hinges on lack of
staking is included in item 3. The
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staking was not completed until
Sept. 8, 1972. The Government
presented no evidence on this item
to rebut the appellant's testimony.

Item 4(e) is' sustained.

Ite 4()

There is no denial of a lack of
staking for the period covered by
this item 4(f). Appellant could not
utilize the 3 scrapers fully on the
work site although it was obligated
to pay the rental charges on the
equipment. No attempt was made
by the Government to offer evi-
dence to show that the equipment
could have been utilized on another
part of the project.

Item 4 (f) is sustained.

Item 5

Since the Government offered no
evidence on item 5 the Board is
faced with uncontradicted testi-
mony of the appellant's witnesses.
However, due to the contracting
officer's circuitous argument in his
final decision, the Board considers
a few comments may be appro-
priate. It is noted appellant claims
overtime for the period Sept. 18,
1972, to Oct. 22, 1972, for its drill-
ing and blasting crew. The staking
was completed on Sept. 18, 1972.

In his final decision the con-
tracting officer discusses what drill-
ing and blasting work was accom-
plished on the construction site for
the period before Sept. 18, 1972, the
date the staking was completed.
The amount of drilling and blast-

ing accomplished or not accom-
plished by appellant before Sept.
18, 1972, at other .stations on this
job is not relevant to the issue in
item 5. Appellant is not requesting
payment for drilling and blasting
for any period before Sept. 18,
1972. Appellant has established
that the Government was respon-
sible for the design error between
stations 275 and 315. The 1/2 to 1
foot slope in sandy soil would not
hold. Appellant was directed to con-
struct a 1 to 1 foot slope, but this
necessitated appellant to remove
vast quantities of sand and only
then was rock discovered, which
had to be drilled and blasted. If the
staking had not been delayed, this
design error could have been dis-
covered earlier and perhaps any
overtime for drilling and blasting
required by the Government's
delay in staking could have been
avoided.

Item 5 is sustained.

Summary

Item 1 (a) is sustained
in the amount of----

Item 1(c) is sustained
in the amount of----

Item 1(d) is denied
Item (e) is sustained

in the amount of__
Item 1(f) is sustained

in the amount of--
Item 1 (g) is denied
Item 1(h) is sustained

in the amount of----
Item 1(i) is sustained

in the amount of__

$211. 97

309. 93

370. 81

93. 08

1, 068. 34

393. 90
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Summnary-Contint
Item 1(j) is sustained

in the amount of-_
Item 1(k) is sustained

in the amount of----
Item 4(a) is sustained

in the amount of----
Item 4(b) is sustained

in the amount of-_
Item 4(c) is withdrawn
Item 4(d) is sustained

in the amount of-_
Item 4(e) is sustained

in the amount of-__
Item 4(f) i sustained

Led bordering a meandered watercourse, the
general rule is that the waterline itself,
not the meander line, constitutes the

250.90 boundary. There is an exception where
the meander line may constitute the

301. 24 boundary between lands omitted from
the survey and the watercourse if fraud

633. Who or gross error is shown in the survey. This
exception is only applicable to limit the
boundary of the surveyed lots on the side

1, 458. 39 of the watercourse where the omitted
land is shown. It does not apply to a lot
on the opposite side of the watercourse

397. 15 from the omitted land so as to pass title
to the omitted land with title to the lot
on the opposite side. The waterline would

1, 600. 00 remain the atual boundary of that lot.

in the amot
Item 5 is su

the amount

Total

ICAR
Ad

I CONCRA:

ant of 7, 515. 00 2. Color or Claim of Title: Generally
stained in A claim or color of title must be based on

a document or documents, from a source
;of _ 2 990. 62 other than the United States, which on

their face purport to convey title to the
$17, 595. 03 land applied for, but which is not good

title. The mere mistaken belief that the
R S. VTASILOFF : land applied for was included in the de-
mwiistrative Jubdge scription set forth in the claimant's deed

is insufficient to establish a claim or color
of title.

WILLIAm F. MCGPAW,
Chief Administrative Judge.

M'ABLE M. FARLOW

30 IBLA 320

Decided Jone 7, 1977

Appeal from decision of. the Oregon
State Office, Bureau of Land Manage-
ment, rejecting color of title applica-
tion 011-12944.

Set aside and hearing ordered.

1. Boundaries-Patents of Public
Lands: Generally-Public Lands: Ri-
parian Rights-Surveys of ublic
Lands: Generally
In determining what land is conveyed
under patents or grants of public land

3. Boundaries-Conveyances: Gener-
ally-Evidence: Generally-Color or.
Claim of Title: Description of Land
Extrinsic evidence may be used to make
definite the description in a private deed
which contains a latent ambiguity, either
to determine actual or color of title.
Therefore, a color of title claimant may
introduced extrinsic evidence to estab-
lish whether the deeds in her chain of
title were based upon plats, records and
other documents which can be read to-
gether with the deeds as creating a color
of title beyond the actual title shown on
an official federal survey plat.

4. Color or Claim of Title: Good Faith
The requirement of good faith contained
in the Color of Title Act necessitates
establishing the 20-year period of pos-
session under claim or color of title prior
to the time the claimant learned of the
defect in her purported title. If this re-
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quires counting years during which the
claimant's predecessors in interest held
the land, their good faith must also be
established.

5. Color or Claim of Title: Generally-
Rules of Practice: Appeals: Hearings
The obligation for proving a valid color
of title claim is upon the claimant.
Where a claimant has alleged facts
which, if proved, may establish her color
of title, the Board of Land Appeals may
order a fact-finding hearing pursuant to
43 CFR 4.415.

APPEARANCES: Dennis C. Karnopp,
Esq., and C. Xontee Kennedy, Esq., of
Banner, ohnson, lMarceau & Karnopp,
Bend, Oregon, for appellant.

OPINION BY ADMINISTRA-
TIVE JUDGE THOMPSON

INTERIOR BOARD OF LAND
APPEALS

Mable M. Farlow appeals from
the Apr. 14, 1975, decision of the
Oregon State Office, Bureau of
Land Management (BLM), reject-
ing her application OR-12944 un-
der the Color of Title Act, Dec. 22,
1928 (45 Stat. 1069), as amended,
43 U.S.C. 1068 et seq. (1970). Ap-
pellant filed her application on
June 27, 1974, for certain land land
west of the Deschutes River in sec.
12, T. 6 S., R. 13 E., W.M., Wasco
County, Oregon. The State Office
rejected the application because ap-
pellant's chain of title lacked a deed
or other written instrument de-
scribing land west of the Deschutes
River.

Appellant's chain of title begins
with a patent issued in 1904 by the
United States for land described as
"Lots numbered three, four and

* five" in section 12, "according to the
'Official Plat of the Survey."' The
"Official Plat of the Survey," ap-
proved in 1883, places these lots be-
tween the east township boundary
and the Deschutes River. As shown
on that plat, lot 5 contains all the
land in the S 1/2 SE 1/4 of sec. 12
and east of the river, amounting to
30.96 acres. The land in the 1/2
SE 1/4 which is-west of the river is
designated lot 6. Lot 6 has never
been patented.

There have been numerous con-
veyances of the patented parcel
since 1904. Warranty deeds for six
conveyances during 1927-1943 all
describe the conveyed land as lots 3,
4 and 5. In 1946, appellant and her
husband (now deceased) purchased
for $50 land described as: "Lot Five
(5), t* containing 30 acres more
or less. All mineral (perlite) rights
retained on any part or parcel of
above land which lays on East side
of the Deschutes River."

This case arose because the 1882
survey, on which the 1883 official
survey plat was based, erroneously
meandered the Deschutes River as
flowing through the approximate
center of the S /2 SE/ 4 of sec. 12.
By lot 5, the river actually curves
and flows closer to the east town-
ship boundary. A 1972-3 depend-
ent resurvey established new mean-
ders of the river and subdivided the
omitted lands in sec. 12 which are
west of the river. The approved plat
of this subdivisional survey shows
two lots in the S 1/2 SE /4 west of
the river: lot 7, in the SW 1/4 SE I,,
and lot 8, in the SE1/4 SE/ 4 bound-
ing the river. The position of pa-
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tented lot is also shown in the
SE1/4SE1/4 but east of the river
and is much smaller than shown on
the 1883 survey plat.

Appellant has applied for the
land, shown in the resurvey as with-
in lot 8, which is east of the 1883
meander line of the Deschutes
River, but actually west of the
river. The State Office, in rejecting
her application, stated that no con-
veyance in appellant's chain of title
described land west of the river. Ac-
cording to the State Office, the term
"lot " only describes land east of
the river.

Appellant contends generally that
her chain of title gives color of title
to the and west of the river because
all of the public records show lot 5
as including land on both sides of
the river with the exception of the
erroneous 1883 survey plat. She also
contends that the meander line
shown on the 1883 survey plat is the
boundary of lot 5. This would in-
clude land west of the river.

[1] If appellant is contending al-
ternatively that she has actual title
to the land west of the river up to
the meander line as shown on the
erroneous 1883 survey plat, we must
reject this argument. The general
rule is that survey meanders of
rivers are run for the purpose of de-
fining the sinuosities of the banks of
the watercourse and to determine
acreage, but they are not boundaries
of the tract. The watercourse, not
the meander line as actually run on
the land, is the boundary of federal
conveyances. E.g., United States v.
Lane, 260 U.S. 662 (1923); Rai7-
road Company v. Surmeir, 74

U.S. 272, 286-87 (1868). An excep-
tion to this rule has been created
where fraud or gross error is shown
in the survey or where f acts and cir-
cumstances disclose an intention to
limit a grant or conveyance to the
meander line. In such situations, the
meander line, not the watercourse,
is considered to be the boundary of
the federal conveyance. E.g., Jeerns
Bayou Fishing & Hunting Club v.
United St ates, 260 U.S. 561 (1923);
Lee Wilson & Co. v. United States,
245 U.S. 24, 29 (1917); Ritter v.
Morton, 513 F. 2d 942, 947 (9th
Cir.), cert. denied, Ritter v. Kleppe,
423 U.S. 947 (1975); Utah Power
and Light Co., 6 IBLA 79, 86-87,
79 I.D. 397,400 (1972).

The above cases applying the
exception to the watercourse
boundary rule, however, all refer
to situations where there is omitted
land between the meander line on
one side of the watercourse and the
watercourse. Thus, that rule would
be applicable to the original lot 6
which is shown on the 1883 survey
plat as being bounded on its east
side by the river. The omitted lands
between the meander line boundary
of lot 6 and the river may
be surveyed as public lands.
This was done by the 1973
resurvey. We know of no case
holding that the meander line of an
erroneous survey may be considered
the boundary of a lot shown as
being on one side of the watercourse
so as to include land on the other
side of the watercouse. In other
words, where there has been an er-
ror in a survey such as in this case,
the general rule that the water-
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course is the boundary of lots shown
as bounded by the watercourse on
the erroneous survey plat is appli-
cable to the side of the watercourse
where there have not been omitted
lands. However, the exception is ap-
plicable to the lots on the other side
of the watercourse where there are
omitted lands. The public land sur-
vey system uses fractional subdivi-
sions designated by individual lot
numbers to describe land on each
side of a meandered river. It is basic
in that system that a given lot is
only on one side of the meandered
watercourse. See MANUAL OF
SURVEYING INSTRUCTIONS,
General Land Office, pp. 74-75,
Plate III (1902); MANUAL OF
SURVEYING INSTRUCTIONS,
U.S. Department of the Interior,
pp. 83, 86 (1973). Therefore, con-
veyance of a lot described according
to the official survey plat and shown
on that plat as bounded by a river
does not give actual title to land on
the other side of the river. See Wil-
liam F. Trachte, A-29260 (June 7,
1963). The land west of the river is
public land subject to a color of title
application.

[21 The crucial issue in this case
is whether the conveyances in appel-
lant's chain of title may be deemed
to give color of title to land west of
the river within the meaning of the
Color of Title Act. The BLM State
Office correctly stated in its decision
the principle that a claim or color of
title must be based on a document or
documents, from a source other than
the United States, which purport to
convey title to the land applied for,

but which is not good title., Cloyd
and Velma Mitchell, 22 IBLA 299,
303 (1975); William P. Surman,
Mary Van Anderson Surman, 18
IBLA 141, 143 (1974). The mis-
taken belief that the land applied
for was included in the description
set forth in the claimant's deed is
insufficient to establish a claim or
color title. Cloyd and Velma Mitch-
el, supra at 302; Williams P. Sur-

mnan, Mary Van Anderson Surman,
supra at 144; Marcus Rudnick and
Marcia Rudnick, 8 IBLA 65
(1972); Storm Brothers, A-29023
(Oct. 8, 1962).

[3] We have indicated why the
description in appellant's deeds
cannot give actual title to the land.
Without more, those descriptions
also would not be considered as giv-
ing color of title to the land where
reference would be made to the
original United States plat of sur-
vey showing lot 5 to be on one side
of the river. However, appellant
urges, in effect, that the descriptions
in the chain of title are not based
upon the 1883 survey plat but on
other plats, public records, title
company records and opinions re-
flecting a different lot 5 which em-
braces land on both sides of the
river. She contends that evidence
outside the deed should be consid-
ered to ascertain the identity of the
property described as lot 5.

In support of this position, she
submits the following documents to
the Board: (1) an affidavit of
Clarence N. Hunt, who pur-
chased lots 3, 4 and 5 in 1943 and
sold lot 5 to appellant, stating that
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he always believed lot 5 was located
on both sides of the river and relied
on other documents for such a be-
lief; (2) a 1916 right-of-way and
track map of the Deschutes Rail-
road Company, corrected to Dec. 31,
1933, showing lot 5 on both sides of
the river; (3) an updated but post-
1965 Wasco County assessor's map
showing lot 5 on both sides of the
river; (4) a second assessor's map,
noted "retraced June 5, 1975," still
showing lot on both sides of the
river; (5) copies of the Wasco
County tax rolls from 1947 through
1964 indicating lot consists of
29.76 acres; and (6) an affidavit of
Pat McLoughlin, manager and gen-
eral partner of Wasco Title Oregon,
Ltd., a title insurance- company,
stating that for at least 50 years
maps of the Wasco County asses-
sor's office, "and other public rec-
ords," have shown lot 5 on both
sides of the river. These documents
go far to lend support to appellant's
contentions that she and her prede-
cessors considered the conveyances
of lot to embrace land west of the
river as well as east of the river be-
cause there was reliance on records
other than the 1883 survey plat.

It is true, as appellant contends,
that to ascertain the exact location
of property described in deeds, es-
pecially where only lot numbers are
given, it may be necessary to look
to other records, such as survey or
other plats. Thus, we have looked
to the 1883 United States survey
plat here to ascertain the true legal
boundary of lot 5. The issue thus
becomes whether we can look to
other evidence of plats, records, etc.,

to establish color of title to land
different from what the official
United .States survey would show
as actual title.

Prior departmental decisions
which held that a description in a
deed could not give color of title to
land beyond the actual boundaries
created by the United States survey
were not concerned with the type of
evidence presented in this case. See,
e.g., loyd and Velma Mitchell,
supra; William P. Surman, Mary
Van Anderson Sumnan, spra;
Marcus Rudnick and Marcia Rud-
nick, supra; Storm Brothers, supra.
Those cases, therefore, are not prec-
edents precluding a consideration
of evidence which goes to an under-
standing of the descriptive words
used in a deed. Rather, they are con-
cerned with an unsupported mistak-
en belief that a description
included the subject land.

It is a general principle of evi-
dence and property law that extrin-
sic evidence may be used to make
definite the description in a deed
which contains a latent ambiguity,
either to determine actual title or
color of title. Richardson v. Duggar,
86 N.M. 494, 525 P.2d 854 (1974);
Redfearn v. Kuhia, 50 Ha. 77, 431
P.2d 945 (1967) ; 3 Am. Jur. 2d Ad-
verse Possession, § 108 (1965) ; 23
Am. Jr. 2d Deeds, 222 (1965); 3
Jones on Evidence, § 16.50 (6th ed.
1972). Where a latent ambiguity
exists in the chain of title, such evi-
dence may be submitted with a color
of title application to make definite
the description by establishing
what the parties to a conveyance
meant by the language set forth in
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the conveying documents. See
lugh anning, A-28383 (Aug.

18, 1960). In the circumstances
here there is an ambiguity as to
whether the deeds of conveyance
were intended to convey only the
lots as shown on the 1883 United
States survey plat or whether they
were intended to convey the lots as
shown on some other plats and
records. We conclude that evidence
to resolve that ambiguity should be
considered to determine whether
the deeds were based upon such
other plats and records which
should be read together with the
deeds as creating a color of title to
land west of the river.

[4] For a class 1 claim under the
Color of Title Act, a claimant must
have held the land in "good faith"
under color of title for 20 years and
have cultivated a 'portion of the
land or have improvements on the
land. 43 U.S.C. § 1068 (1970)-; 43
CFR 2540.0-5 (b). There is not good
faith within the meaning of the Act
where the claimant knew at the time
he acquired the land that title was
in the United States. Day v. Hickel,
481 F.2d 4X3, 4X6' (9th Cir. 1973).
Good faith also requires that the 20-
year period of possession under
claim or color of title must be estab-
lished prior to the time the claim-
ant learned of the defect in his pur-
ported title. If this necessitates
counting years during which the
claimant's predecessors in interest
possessed the land, their good faith
must also be established. Lester J.
Eamel, 74 I.D. 125, 129 '(1967);
AT/ra B. K. Howerton, 71I.D. 429,
434 (1964). If any predecessor

knew of the defect, the 20 years
must be established after he divested
himself of the land. See Byran N.
Johnson, 15 IBLA 19, 22 (1974).

Appellant and her husband
learned of their defective title in
1961 during a lawsuit brought by
their grantor to cancel the 1946
deed. Also in 1961, appellant's
husband applied for a grazing
lease on the lands from the United
States. Therefore, appellant's 20-
year period of good faith possession
must pre-date 1961 and must in-
clude the conveyances of Mar. 25,
1939 and June 30, 1943. Those con-
veyances were for the three lots. It
was not until 1946 that lot was
severed from the entire parcel.
From the charts, plats and maps in
the record it appears that the error
in the placement of the river by the
1883 survey did not so greatly affect
tihe total acreage of the three lots,
which were all on the east side of
the river. In comparison, the change
in the river's location now shows
tbe area shown on the 1883 plat as
lots 3 and 4 to be much larger, with
only lot 5 suffering a loss of acreage.
We mention this because much has
been made of the acreage discrep-
ancy for lot 5 as shown in the con-
veyances and as actually exists as
bounded on the west by the river.
The; question of good faith in the
grantors and grantees in believing
title included land west of the river
will go to the conveyances of the
three lots prior to 1946, as well as to
the 1946 conveyance of lot 5.

[5] The obligation for proving: a
valid color of title claim is upon

2761
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the claimant. 43 U.S.C. §1068
(1970); see William F. TracAte,

supra. Appellant has alleged facts
which, if proved, may establish her
color of title. We believe appellant
should be afforded an opportunity
to substantiate her claim further.
This can best be done at a hearing
where testimony, as well as docu-
mentary evidence, may be presented
and explained and where BLM may
present its own evidence, if it de-
sires, and cross-examine appellant's
witnesses. Therefore, we order a
fact-finding hearing to be held be-
fore an Administrative Law Judge
pursuant to 43 CFR 4.415. See Sun
Studs, Inc., 27 IBLA 278, 294, 83
I.D. 518, 525-26 (1976). The issues
at the hearing may include all
matters relevant to showing entitle-
ntent under the Color of Title Act
and include: whether there is suf-
ficient color of title to land west of
the river from other records, plats,
etc., as well as the deeds, as we have
discussed above; if so, what land;
whether appellant and her pred-
ecessors were in. good faith in
claiming land west. of the river; and
compliance with otherrequirements
of the Act.

The ordering of the hearing does
not prevent BLM and appellant
from making any stipulated agree-
ment which, might obviate the ne-
cessity for a full hearing. In such
an event, they may make appropri-
ate motions for dismissal to the Ad-
ministrative Law Judge assigned to
hear the case for referral to this
Board.

Therefore, pursuant to. the au-
thority delegated to the Board of
Land Appeals by the Secretary of

the Interior, 43 CFR 4.1, the de-
cision appealed from is set aside and
the case is referred to the Hearings
Division for appropriate action.

JOAN B. TOMPSON,
Administrative Judge.

WE CONCUR:

MARTIN Rrrvo,
Administrative Judge.

ANNE PoINnExTEr. LEWIs,
Administrative Judge.

UNITED STATES
V.

PITTSBURGH PACIFIC COMPANY

30 IBLA 388

Decided June 15, 1977

Appeal from so much of decision of
Administrative Law Judge as dis-
missed contest brought 'by Montana
State Offlice, Bureau of Laud Manage-
ment, against 12 lode claims located
within the Black Hills National Forest
under mineral patent application MON-
TANA 032330 (S.D.).

Set aside and remanded.
1 Mining Claims: Contests-Mining
Claims: Determination of Validity-
Mining Claims: Discovery: Gener-
ally-Mining Claims: Patent-Rules
of Practice: Appeals: Burden of Proof
A mining claimant must prove a dis-
covery under the prudent man test, in-
cluding that the mineral an be
extracted,' removed and marketed at a
profit.-

2. Administrative Procedure: Sub-
stantial. Evidence-Evidence: Suffi-
ciency-Mining Claims: Contests-
Mining Claims: Determination of Va-
lidity-Mining Claims: Discovery:
Generally-Mining Claims: Environ-
ment
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In a contest of a patent application for
a lode mining claim, the Board of Iand
Appeals may remand the case for further
hearing to complete the record regarding
the () availability and expense of
necessary financing, land and water, (2)
the expense of labor, and (3) the ex-
pense of compliance with environmental
protection laws.

3. Environmental Policy Act-MXin-
ing Claims: Environment-National
Environmental Policy Act of 1969:
Environmental Statements
When parties are to offer evidence as to
costs, to a mining claimant, of measures
required by statute or egulation to miti-
gate environmental impact from develop-
ment of a mine, it would be helpful for a
Government contestant to assist an inter-
vening state government and the claim-
ant in computation of such costs: how-
ever, under 42 U.S.C. § 4332 (1970), an
environmental impact statement is not
required, prior to the nondiscretionary
federal action of issuance of a mineral
patent.

APPEARANCES: John C. Banks and
Jack E. Hanthbrn, Esqs., U.S. Depart-
ment of Agriculture, Denver, Colorado,
for appellant, United States; Horace R.
Jackson, Esq., Lynn, Jackson, Shultz,
Ireland and Lebrun, Rapid City, South
Dakota, for appellee, Pittsburgh Pa-
cific Company; Attorney General Wil-
liam L. Janklow and Assistant Attor-
ney General Lawrence W. Kyte, Pierre,
South Dakota, for amicus curiae State
of South Dakota; Richard W. Bliss,
Esq., for amicus curiae American Min-
ing Congress.

OPINION BY. ADMINISTRA-
TTIVE J UD GE GOS S0 

INTERIOR BOARD OF LAND
APPEALS

The United States appeals from
so much of a decision of Adminis-
trative Law Judge John R. Ramp-

ton, Jr., as dismissed a contest pro-
ceeding against a mineral patent
application filed by appellee Pitts-
burgh Pacific Company for twelve
20-acre lode mining claims located
within the Black Hills National
Forest, Lawrence County, South
Dakota. The claims are contiguous
and stretch in a northsouth direc-
tion for somewhat over a mile.
Upon request of the Forest Service,
U.S. Department of Agriculture,
the Bureau of Land Management
filed a contest complaint against
appellee's patent application, con-
tending there had been no discovery
of valuable mineral deposits and
asking that. the claims be held in-
valid. By order, the Board granted
petitions of State of South Da-
kota 2 and American Mining Con-
gress to file briefs as amici curiae.

The United States contends gen-
erally that Pittsburgh has not
proved the discovery of valuable
deposits, and supports its argument
with allegations of errorin the geo-
logical and economic analysis per-
formed. Additionally, the State of
South Dakota- argues, inter lia,
that adequate consideration has not
been given to- cost of compliance
with environmental quality statutes
and regulations.

Pittsburgh claims discovery of
some 160 million tons of relatively
low grade iron ore, including spec-
ular hematite and martite. Pitts-

1 The claims involved on appeal are Pitt
Pac Nos. 1 through 9 and Spec. Nos. 1 through
3. Two other lode claims, Spec. Fraction and
Magnetite Fraction, were declared void by the
Administrative Law Judge, and no appeal was
taken as to those claims.

3 Pittsburgh and South Dakota reply briefs
were filed Sept. 2, 1975.
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burgh intends to mine 96 million
tons under a plan of operation
which includes the annual removal
of 7,200,000 long tons of ore; the
crushing of the best 4,900,000 long
tons; the cobbing (preliminary
separation) of that ore; the reduc-
tion roasting of the best .2,300,000
long tons until all of the iron is
magnetized and more readily
ground and separated; grinding
and magnetic separation, with
gangue rock washed away; and the
compression, into hard pellets, of
1,000,000 long tons of ore. The proc-
ess of reduction roasting followed
by fine grinding and magnetic sep-
aration of iron has not been used
except on an experimental basis in
a laboratory or pilot project. Each
year 10,000 rail cars of such pellets,
containing 62.68 percent natural
iron, would be loaded and shipped.
Pittsburgh states that unless
patents are issued, the necessary
financing cannot be obtained.3 As-
suming a 20-year payout on in-
vestment, and pellet prices as of
Feb. 1975,4 the proposed operation
would involve well over /2 billion
dollars in gross revenue.

For reasons set forth hereafter,
the decision of the Administrative
Law Judge must be set aside and

I The Board recognizes that many very siz-
able mining ventures have been fully operated
without patent.

4 Pittsburgh alleges on appeal that the price
of taconite pellets, at 62.68 percent natural
iron, has increased at the lower lake ports from
$15.795 per gross ton in Oct. 1969 (when Pitts-
burgh prepared its cost/profit analysis) to
$2.3S1 in February 1975, an increase of 79.4
percent. While the Board notes the rate of
inflation, including the high increase in cost
of energy, such new evidence is discussed
snare.

the case remanded. The decision,
however, is well reasoned, and
except as modified herein, the find-
ings and conclusions are accepted.

[1] Pittsburgh is entitled to a
patent for a particular claim if a
"valuable mineral deposit" has
been discovered on that claim. 30
U.S.C. §22, 29 (1970). The test
for determining whether or not
deposits are "valuable" was set
forth in Castle v. WVomble, .19 L.D.
455, 457 (1894):

[W] here minerals have been found and
the evidence is of such a character that
a person of ordinary prudence would be
justified in the further expenditure of
his labor and means, with a reasonable
prospect of suecess, in developing a valu-
able mine, the requirements of the
statute have been met.

This test has been cited with ap-
proval by the Supreme Court. E.g.,
Best v. Humboldt Placer Mining
Company, 371 U.S. 334, 335-36
(1963). To satisfy this prudent
man test, Pittsburgh must show
marketability under United States
v. Coleman, 390 U.S. 599, 600
(1968), i.e., that "the mineral can
be extracted, removed, and mar-
keted at a profit." United States v.

Kottinger 14 IBLA 10 (1973). %

The Government concedes that
Pittsburgh is acting in good faith
in claiming the lands for the pur-
pose of mining ore in paying quan-
tities. The test, however, is objec-
tive rather than subjective. The
United States grants title to min-
ing claims in the national interest
after finding there is a reasonable
prospect that a successful mine
will be developed.
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[2] While Pittsburgh has sub-
mitted considerable evidence which
indicates that a discovery has been
obtained, there remain factors-
some of which may be beyond the
control of Pittsburgh - which
could stand in the way of a profit-
able mining operation. After evalu-
ating the evidence, we conclude
that substantial questions exist
with respect to adequacy and cost
of water; supply, additional land,
financing, labor costs, and expense
of compliance with environmental
protection laws.

Water Supply
No significant dispute exists over

the amount of water needed for the
mining and beneficiating process.
It is agreed some 20,000 to 25,000
gallons per minute .(gpm) of water
will be used, with a recycle rate of
approximately 95 percent, thus re-
quiring 1,000 to, 1,250 gpm of new
water during operation. As- possible
sources, Pittsburgh has cited Box
Elder Creek and nearby flooded
abandoned mines, natural springs,
and wells.. It will be necessary for
Pittsburgh to construct ponds of
substantial acreage and depth for
water storage, to supply water dur-
ing relatively dry spells.

The United States argues that
Pittsburgh has failed to prove that
sufficient water would be available
at the claims in South Dakota. Not-
ing problems of obtaining owner-
ship of water from private sources
and permits for water from public
sources, the Government character-
izes Pittsburgh as seem[ing] to

have assumed that, with so much
water around, it could secure enough
for its use." Further, the Govern-
ment argues that, even assuming ar-
guendo the water is available, Pitts-
burgh has not adequately accounted
for water-related osts involving
acquisition of the water, additional
land for storage and tailings reser-
voirs, construction of such reser-
voirs, possible pipeline easements,
and pumping costs. See United
States v. Osborne (Sup p. on Judi-
eial Remand), 28 IBLA 13 (1976);
United States v. KosanAke Sand Cor-
poration (On Reconsideration), 12
IBLA 282, 308-09, 80 I.D. 538, 551
(1973). In Osborne at 35, the Board
indicated that a prudent man would
be assured that an element essential
to his mining operation was avail-
able, before he would make further
expenditures:
Since water is essential, and its lack
makes aggregate production "very cost-
ly," it would seem that prudence would
demand that the claimants satisfy them-
selves as to its availability in sufficient
quantity before they "[wjould be justi-
fied in the further expenditure of their
labor and means, with a reasonable pros-
pect of developing a paying mine." Castle
v. Womble, 19 L.D. 455, 457 (1894);
Chrisman v. Miller, 197 U.S. 313, 22
(1905); Canmeron v. United States, 252
U.S. 450, 460 (1920); Best v. Humboldt
Placer Mining Co., 371 U.S. 334, 336
(1963) ; United States v. Coleman, 390
U.S. 599 (1968). Yet these claimants ap-
*parently are content to simply presume
the availability of water 'on the claim in
the desert to the approximate volume of
400 gallons per minute. No evidence was
adduced to show how water would be ob-
tained if none were found on the claim, or
what effeet this might have had on their

243-118-77 3
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ability to market aggregate at a profit
prior to July 23, 1955.

Referring to cost figures pre-
sented at the hearing, Pittsburgh
states that the "per ton production
costing on plant construction would
include (and does in most reported
figures) cost of land and water." On
the question of availability of wa-
ter, Pittsburgh has submitted on
appeal. reports from professional
ground water geologists who con-
elude that' the companys stated
need for 1,000 gpm, or 1,300 acre-
feet of water per year, can be met
entirely from the flow in Box Elder
Creek, assuming that a 3-year water
storage facility for approximately
4,000 acre-feet is constructed to in-
'sure that water will be available.
The reports do not deal explicitly
with the question of how much of
'this Iflow would be available to
Pittsburgh for appropriation, 5 nor
are there estimates of costs of trans-
-portation of water from the stream
to the plant. Such evidence'may not
be considered by, the Board except
to determine -whether the hearing
should be reopened. United States
v. MeKenzie, 20 IBLA' 38, 44
'(1975).

The evidence adduced at the hear-
ing does not fully establish that
sufficient water is reasonably avail-
able. Pittsburgh stated its volume
of water requirement, noted several
possible -sources for that much wa-
ter, and argued that there would
thus be sufficient water. There was,
however, no detailed showing that

In its response brief to the amicus brief of
the State of South Dakota, the United States
suggests that a permit must be obtained from
the South Dakota Water Resources Commis-
sion.

the rights could be acquired, nor
was there any specification of cost
of such supply, beyond the general
statement of construction costs. On
remand, the parties will have the
opportunity to show more clearly
whether the requisite water supply
can be obtained and delivered at a
feasible cost..

Additional Land

Pittsburgh will require approxi-
mately 600 to 900 -acres of land out-
side the mining claims upon which
to construct its plants, tailings
pond, and water storage reservoir
(Tr. 899). A small portion of this
land may be available to appellants
as millsites. 43 CFR Subpart 3864.
The Government alleges that Pitts-
burgh has not' shown it will be able
to obtain the necessary land.' Pitts-
burgh contends that' there "is sub-
stantial 'land in private ownership
adjacent to and in the near vicinity
of the involved claims * * *
-[which] can be acquired in the
normal course of business when the
time comes." Additionally, Pitts-
burgh notes that it is possible to
purchase lands in other areas and
exchange them with the Forest
Service for adjacent land within
Black Hills National Forest.

Pittsburgh presented oral evi-
dence that sufficient lands in
private ownership exist near the
claims. The Board takes official
notice of the more current status
plats 6 for the areas surrounding

'The plats are: (1) MT Plat, T. 3 N., R.
5 E.; (2) MTP Suppl. Sec. 18, 21, 22, T. 5
N., R. 5 . 3) MT Plat, T. 3 N., R. 4 E.;
Black Eills Meridian, Lawrence County, South
Dakota. The maps were current as of June 16,
1976, and were supplied by the Montana State
Office, Bureau of Land Management.
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the mining claims. 43 CFR 4.24b.
After, studying these plats, a ques-
tion remains as to whether Pitts-
burgh will be able to obtain the re-
quired acreage of. appropriate loca-
tion without. obtaining national
forest lands. While there may be
private tracts which are geographi-
cally and economically feasible,
this is not, clear from the record.

Apparently, the only other
feasible, land is in the National
Forest, managed by the Forest
Service.. Since this contest was ini-
tiated at the. request of the Forest
Service, it is not clear whether the
Service would be amenable to the
necessary exchange. . '

A reasonably prudent 'man
would take steps to assure 'that
essential land is available to the
project. See 'Oaborne," supra. On
remand, Pittsburgh will have an
opportunity to show that it can
acquire the requisite suitable acre-
age 'for the 'anticipated 'construc-
tion, in a feasible configuration and
at a price harmonious with a profit-
able mining operation.

F'hancing

Pittsburgh estimated that as of
October 1969, some $28,000,00
would he required to finance the
project. The Government argues
that Pittsburgh had shown no
source of financing. Pittsburgh
states that "normally financing is
done or at least underwritten by the
users of the product, the steel mills
and companies desiring to insure a
source of supply."' At the hearing,

7 Brief for contestee, Jan. 17, 1973 at 92-93.

John ID. Boentje, Pittsburgh's
President, testified that:
[O]f the pellet projects that have been
initiated in this country there is probably
only one that does not have a steel com-
pany as a sole owner or a partnership
of an iron ore company and a' steel com-
pany or a partnership of several steel
companies possibly with an iron 'ore
company.':

He also averred that he would' not,
on the basis of the projections made
for' this operation, hesitate to ap-
proach the. steel companies to invite
their financial participation.'

Fred DeVaney, an expert witness
brought in by the Company,. noted
that " [m] uch of the money that has
gone into these taconite plants has
come from insurance' companies,
and much has come from the steel
companies that need the pellets." 'o

DeVaney also gave a step-by-step
account of the process typically un-
dertaken by an iron ore mining
company in securing financing for a
project from the various steel com-
panies,1 L but he explained further
that:

Qne of the first things they ask you is
do you have title to your land or do you
have options on it. And I mean, if you
don't have an option or title to it, they
are not very much interested in putting
any money in it until they know where
you are at. [Italies added.] So that is
why you carry things so far until we get
financing on it.'

The Department, of course, is
most anxious that it not patent the
land only to have the project fail
for lack of financing. The upwards

8Tr. 439.
9 Tr. 440.
10 Tr. 709-10.
-Tr. 709-13.
12 Tr. 711.
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of $28,000,000 in financing is as es-
sential to appellant's project as is
the required water and land. If it
could be shown by further evidence
that a responsible financial source
would probably furnish the funds
needed, conditioned upon patents
being issued by the United States,
this would help to assuage Depart-
mental questions as to 'the likelihood
,of full development of the deposit.
The Board does not believe a pru-
dent miner would continue making
his own substantial investments un-
til he has a reasonable expectation
of success in developing a valuable
mine and of the availability of ad-
ditional funds, if necessary, at fea-
sible interest cost. See Os7worne, su-
pra.'

3 On remand, the parties will
have the opportunity to present evi-
dence as to potential availability of
financing and other matters as dis-
cusssed herein.

Labo? Costs

To determine the estimated cost
of labor, the parties have intro-
duced the cost experience of Pitts-
burgh and comparable companies.

Pittsburgh's case re labor costs
was made out by Pavel Zima, an en-
gineer with the company, primarily
by means of the economics section
of the Mineral Evaluation Report,
Exhibit M-4.14 This report shows
operation-by-operation estimates of
labor needs and costs, and labor ex-
pense is allocated to each process-

13 The Board does not mean to indicate that
for mining claims involving operations of sub-
stantially lesser scope, similar evidence of
financing would ordinarily be necessary.

14 See also the hearing transcript at 771-72.
*777-79, S0.

ing step. Zima's labor estimates at
each step are merely stated, how-
ever, and are not explained, describ-
ing the operation involved and de-
tailing why the given number of
men at a given wage cost is needed.

Government witness Dr. Alfred
Petrick stated as' his opinion that
252 persons, rather than 177, as es-
timated by Zima, would be neces-
sary for the total operation, and
that the increase in costs occasioned
by the 75 extra persons would then
be approximately $948,000 annu-
ally.15 A major factor in Petrick's
analysis of Pittsburgh's total labor
needs was a comparison of labor use
experience in several other plants.
At p. 997 of the hearing transcript,
he stated:

Of course, we are dealing with different
outputs and have to make some allow-
ances, but looking at seven or eight or
nine plants' totals, and looking at the
maintenancelforce as a percentage of the
total, I don't feel that I would be out of
line adding this number of men to the
maintenance crew at this operation and
the total is in the same area so far as
total employment of these other plants.

Petrick did not specify the indi-
vidual operations to which he be-
lieved the members of the increased
labor force would be allocated.
Neither did he give a detailed
breakdown of the comparison proc-
ess he employed in analyzing the
relevance of the labor experience of
the seven to nine other plants.
Though Pittsburgh did cross-ex-
amine Petrick on his labor esti-
mates, it made no attempt to offer

1' See the hearing transcript at 934, 946-49,
995-1000.
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additional evidence on this question.
The following evidence provides

an additional basis for comparison
with Pittsburgh's anticipated labor
costs: a 1962 news summary (Ex-
hibit M-48) noting that the Kirk-
land Lake plant in Canada would
produce I million tons per year
(tpy) of 66 percent iron pellets
from ore of an undisclosed concen-
tration by employing 400 persons; a
19'63 brochure (Exhibit M-37) de-
scribing the Groveland Mine in
Michigan, where 180 employees pro-
duced 1.25 million tpy of similar
pellets out of ore averaging 33 per-
cent iron, and where ore of concen-
tration less than 25 percent was not
processed; a 1964 memo (Exhibit
M-39) from Pittsburgh's President
re Eveleth Taconite Company's
plans for a mine employing 350 to
375 persons to produce 1.63 million
tpy of similar pellets from ore of
undisclosed concentration; a 1969
brochure (Exhibit M-36) and a
1970 article 16 on the Jackson
County Iron Company in Wiscon-
sin, stating that 750,000 tpy of simi-
lar pellets were produced from ore
of a 22 to 23 percent iron content
through the efforts of 230 workers
and managers; an article (Exhibit
M-44) projecting that a plant could
use. a reduction roasting process to
produce at a profit 1.2 million tpy
of 64 percent pellets from 40 per-
cent ore at a labor cost of $900,000
per year; and a 2-page study at-
tached to Exhibit M-44 forecasting
labor costs of $1,127,848 per year

ICAttached to Pittsburgh's response to the
amicus brief of the American Mfining Congress.

for a reduction roasting plant pro-
ducing 2 million tpy of 64 percent
pellets from 45 percent ore. Only
the latter two projected operations
involve reduction roasting.

Questions remain regarding
Pittsburgh's estimate that it will be
able to produce 1 million tpy of 63
percent pellets out of ore averaging
17 percent iron content, with a proc-
essing cut-off at 12 percent concen-
tration, while employing only 177
persons. At: the Groveland Mine,
noted above, 25 percent greater pro-
duction than Pittsburgh contem-
plates is achieved with approxi-
mately the same number of employ-
ees, but the ore bears slightly more
than twice as much iron, and no re-
duction roasting process is neces-
sary. Because of-the loweriron con-
centration in its ore, Pittsburgh
may have greater. labor expenses in-
volved in drilling, blasting, mining,
and transporting the larger vol-
unnes of ore, putting it through at
least the primary stages of benefi-
ciation, and disposing of waste
material. In the Jackson County
Iron Company example, we see 25
percent less output than Pittsburgh
intends, but at a 30 percent higher
employment level. Assuming argu-
encdo that the ore concentration is as
low for the Kirkland Lake and Eve-
leth Taconite projects as it would be
for Pittsburgh's, we note that Kirk-
land Lake uses 400 persons to pro-
duce the same tonnage per year as
Pittsburgh forecasts, and that Eve-
leth was expecting an output only 63
percent higher than Pittsburgh's
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but at a utilization of 100 percent
more employees.

While the evidence discussed
above would on its face indicate
that Pittsburgh's labor expense esti-
mates are too low, we do not feel
that there is sufficient evidence in
the record for us to determine the
matter. Petrick only barely detailed
'in his testimony the evidence upon
which he based his opinion that the
labor cost projection must be raised.
We recognize that there can be dif-
ferences in mining and engineering
factors between various mines' and
plants producing the same iron pel-
lets, and that these differences can
have a substantial influence on labor
costs, e.g., the relative softness of
the South Dakota ore compared
with the ore of the Mesabi Range
mines, or the possibility of higher
percentage recovery of iron because
of reduction roasting. Additional
evidence is necessary to assess the
accuracy of Pittsburgh's labor ex-
pense projections.

Cost of Compliance with Environ-
mental Quality Statutes and
Regulations
At the hearing, environmental

costs were considered only to a
limited degree. In Pittsburgh's tes-
timony and in the economics sec-
tion of Pittsburgh's Exhibit M4, it
was succinctly given that environ-
mental protection costs'were com-
prehended by the anticipated gen-
eral construction costs listed in the
report, plus 1 cent for miscellane-
ous environmental control for each
ton shipped. Construction was to be
undertaken as a matter of course in

a manner which would assure en-
vironmental quality maintenance.

Neither did the government
establish the environmental protec-
tion measures which would be re-
quired' and the cost thereof. How-
ever, it is noted that considerable
environmental legislation and regu-
lations have been promulgated
since the evidence herein was first
formulated.

As amicus curiae, South Dakota
has posed questions concerning wa-
ter quality, air pollution, reclama-
tion and other problems. The cost
of compliance with governmental
and other environmental require-
ments are of course significant in
determining whether there has been
a discovery. Kosane, supra at 12
IBLA 298-99, 80 I.D. 546-47.

As stated, there would be a re-
moval of some 7.2 million tons of
material per year, ultimately affect-
ing an area of about 240 acres now
within a national forest. In addi-
tion, Pittsburgh would need to con-
struct ponds and buildings over
some 600 to 900 acres on other lands
in the area. Some 4.9 million tons
will annually move into the bene-
ficiation process, and this may
create the need for environmental
controls as to dust and disposal of
waste water and soil. All told, some
6.2 million tons of waste earth will
have to be disposed of. Though
Pittsburgh had proposed to use nat-
ural gas, the roasting of 2.3 million
tons per year could create air pol-
lution problems. A railroad spur
will have to be constructed, pre-
sumably through the National For-
est. Adjacent to the claims are two
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creeks which South Dakota states
it has classified as cold water
fisheries.

The State is therefore admitted
as a party to the contest, in order
that the State, together with the
other parties, may offer new evi-
dence 17 as to environmental re-
quirements, the cost of compliance,
and other pertinent factors.
Environmental Ipact Statement

[3] The State of South Dakota
submits that an Environmental Im-
pact Statement (EIS), 42 U.S.C.
§ 4332 (Supp. V, 1975), would
serve a useful purpose in the De-
partment's deliberations. The prin-
cipal State arguments may be sum-
marized:

1. The action of issuance of patents is
a major federal action significantly af-
fecting the human environment under
§ 4332 in part because Pittsburgh admits
the essential financing .of the project
cannot be obtained unless the patents
are issued. 

2. Preparation of a federal impact
statement is not "impossible" under
§ 4332, regardless of whether a patent is
required to issue. Rather, the Act re-
quires compliance to the fullest extent
possible.

3. One of [the EIS] purposes is to re-
quire the giving of attention to an envi-
ronmental problem regardless of whether
the agency has authority to do anything
about it. The Scenic Rivers Association
of Oklahoma v. Lynn, 520 F. d 240, 245
(10th Cir. 1975), rev'd on other grounds,
sub nom. Flint Ridge Development Com-
pany v. Scenic. Rivers Association of
Oklahoma. 426 U.S. 776 (1976).

4. The EIS would be helpful in provid-
ing information to the Secretary of the
Interior for utilization in submitting his

17 See nfra.

report for Congress under 30 U.S.C. § 21a
(1970), to other executive offices, to the
Congress itself, to the State and to others
generally. [See Natural Resources De-
fense Council v. Morton, 458 F.2d 827,
833 (D.C. Cir. 1972).]

5. The National Environmental Policy
Act (NE-PA) requires the Federal Gov-
ernment to make available its expertise
to assist the States in discharging their
responsibility to determine potential ad-
verse imparts and to take necessary steps
to mitigate. 42 U.S.C. § 4332(2) (G)
(Su-pp. V, 1975).

6. The Administrative Law Judge must
consider the costs of compliance with
state and federal environmental statutes
and regulations. United States v. o-
sanke Sand Corporation (On Reconsider-
ation), supra. An EIS would permit en-
vironmentally informed decision making,
by indicating comprehensively and in de-
tail whatever adverse environmental im-
pacts must be mitigated. It would provide
a basis for the parties to argue the costs
thereof. Under Kosanke, in fulfilling the
requirements of § 4332 "to the fullest ex-
tent possible," the Department should at
the least prepare a statement within the
scope of these environmental costs.

7. NEPA mandates that any EIS will
be prepared at the earliest possible mo-
ment in order to be of maximum assist-
ance to all. See Greene County Planning
Board v. Federal Power Commission, 455
F.2d 412 (2d Cir. 1972); Harlem Valley
Transportation Association v. Stafford,
360 F. Supp. 1057 (S.D. N.Y. 1973).

Whether there is a requirement
for an environmental impact state-
nment depends upon whether, with-
in the intent of the statute, the non-
discretionary act of issuance of a
mining claim patent is a major fed-
eral action significantly affecting
the human environment. An EIS
would. encompass much more than
computation of the direct environ-
mental costs which are required to
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be borne by Pittsburgh. While evi-
dence as to such costs may be offered
in connection with the hearing on
remand, such evidence could be de-
veloped without the preparation of
an EIS. Kosan7ke, supra.

Although Pittsburgh located its
claim and performed exploration
work before NEPA was enacted, no
mining has commenced. It could be
argued there has not been an irre-
versible and irretrievable physical
commitment of resources. 42 U.S.C.
§ 4332, part (2) (C) (v) (Supp. V,
1975); ArZington Coalition on
Transportation v. Volpe, 458 F.2d
1323,1331,1333, 1335, 1337 (4th Cir.
1972), cert. denied, 409 U.S. 1000
(1972). If Pittsburgh were to com-
nence its mining before patenting,

the Forest Service would probably
prepare a statement before approv-
ing a mining plan of such magni-
tude within the National Forest. 36
CFR Part 252; Friends of the
Earth, Inc. v. Buta, 406 F. Supp.
742, 74748 (D. Mont. 1975), appeal
docke ted, 9th Cir., No.75-3477 (Oct.
24, 1975). Forest Service regulation
36 CFR 252.4(f) provides:

Uipon completion of an environmental

analysis in connection with each proposed

operating plan, the authorized officer will
determine, whether an environmental

statement is required. Not every plan of

operations, supplemental plan or modifi-

cation will involve the preparation of an

environmental statement. Environmental

impacts will vary substantially depending

on whether the nature of operations is

prospecting, exploration, development, or

processing, and on the scope of operations

(such as a size of operations, con [s] truc-

tion required, length of operations and

equipment required), resulting in varying

degrees of disturbance to vegetative re-

sources, soil, water, air, or wildlife. The
Forest Service will prepare any environ-
mental statements that may be required.
[Italics added.]

As to whether an impact statement
is required before prospecting in a
national forest, the District Court
in Friends of the Earth ruled:
The defendants argue that an EIS is not
yet required, since the Forest Service's
approval merely went to defendant
[Johns Manville Sales Corporation's]
plan of proposed prospecting operations.
Defendants point to the 1872 mining law
(30 U.S.C. §§ 22 et seq.), and the Organic
Act of June 4, 1897 (16 U.S.C. § 748), for
the proposition that defendant JMSC has
a statutory right to go upon national
forest lands for the purposes of mineral
exploration, development and production.
Regardless of what right JMSC may
have, the defendants still must comply
witb NEPA.

a: e a * e *:

JMSC's operations realistically involve
only a small project which will not sig-
nificantly affect the quality of human en-
vironment. But, as JMSC indicates and as
the Court completely agrees, if JMSC
later desires to proceed with the mining
operation, an environmental impact state-
ment will be required before any mining
activity commences.

South Dakota also cites Gifford-
Hill v. F.T.C., 389 F. Supp. 167
(D. D.C. 1974), for the proposition
that an RIS is required with respect
to significant actions taken by pri-
vate persons where federal permis-
sion 18 is required.

In the event that Pittsburgh
should apply to the Forest Service
for a discretionary exchange of
lands in order to gain additional

's The examples cited by the Court all in-
volve discretionary Federal actions.
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acreage, as discussed supra, presum-
ably an EIS would be required. Na-
tionac Forest Preservation Group v.
Butz, 485 F.2d 408, 411-12 (9th Cir.
1973).

If it can be proved that Pitts-
burgh has made a discovery on a
particular claim, then, all else being
regular, Interior would have no dis-
cretion as to whether patent should
issue. Cameron v. United States, 252
U.S. 450 (1920); United States v.
O'Leary, 63 I.D. 341 (1956). In
1973 United States v. Kosanke
Sand Corporation, spra, set out
the Departmental position that EIS
statements are not generally re-
quired in connection with such non-
discretionary patenting of mining
claims. The statute pertaining to
impact statements was amended in
1975, without pertinent change. 42
U.S.C. § 4332 (Supp. V, 1975).

The tenth Circuit in its 1975 de-
cision, Scenic Rivers Association of
Oklahoma, supra, upheld a 1974
District Court decision that an im-
pact statement was necessary in an
interstate commerce matter, despite
the fact that a nondiscretionary fed-
eral action and private rights were
involved. In 1976, on certiorari sub
nom. Flint Ridge, supra, the Solici-
tor General argued forcefully that
no statement was required in con-
nection with a nondiscretionary
action:

Indeed, because compliance with the
Disclosure Act is prerequisite only to
the sale or lease of lots in interstate com-
merce (15 U.S.C. 1703(a) (1) ), and not to
the funding of developments, actions sig-
nificantly affecting the environment can
occur well before the developer is re-

quired to file his statement of record and
property report.

We submit that, in light of the fore-
going, NPA is inapplicable to the ef-
fectiveness of developers' filings with
OILSR under the Disclosure Act. As Sen-
ator Jackson, the principal sponsor of
NEPA, stated on the Senate floor,
NEPA's procedural requirements simply
direct "all agencies to assure consider-
ation of the environmental impact of
their actions in decisionmaking" (115
Cong. Rec. 40416 (1969) ). Thus, Section
102(2) (A) of NEPA requires federal ag-
encies to utilize a systematic interdis-
ciplinary approach insuring integrated
use of relevant science and design arts
"in planning and in decisionmaking
which may have an impact on man's
environment" (italics added). Section
102(2) (B) directs such agencies to de-
velop methods and procedures to ensure
that environmental values "may be given
appropriate consideration in decision-
making along with economic and techni-
cal considerations" (italics added). And
Section 102(2) (C) requires federal 'agen-
cies to include an environmental im-
pact statement "in every recommendation
or report on proposals for legislation and
other major Federal actions significantly
affecting the quality of the human
environment."

Each of these requirements in Section
102 is aimed at federal agencies that have
planning responsibilities or decisionmak-
ing powers-agencies that can take ac-
count of the environmental consequences
of their proposed actions and be guided
accordingly.

Brief for Petitioner at 16-17, Flint
Ridge, supra.

The Supreme Court reversed on
other grounds and did not resolve
the issue herein concerned. The
Court stated at 426 U.S. 786:

First, [petitioners] claim, allowing a
disclosure statement to become effective
is not major federal action significantly
affecting the quality of human environ-
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ment within the meaning of NEPA. In
petitioners' view, NEPA is concerned
only with introducing environmental con-
siderations into the decision making
processes of agencies that have the abil-
ity to react to environmental consequen-
ces when taking action. If the agency
cannot so act, its action is not "major"
and does not fall within the statutory
language. Thus, petitioners urge, NEPA
should not be read to impose a duty on
HUD to prepare an environmental im-
pact statement in this case since the
agency, by statute, has no power to take
environmental consequences into account
in deciding whether to allow a disclosure

statement to become effective. To this re-
spondents counter, as did the Court of
Appeals, that NEPA's goals are not so
narrow and that even if the agency tak-
ing action is itself, powerless to protect the
environment, preparation and circulation
of an impact statement serves the valu-
able function of bringing the environ-
mental consequences of federal actions to
the attention of those who are empowered
to do something about them-other fed-
eral agencies, Congress, state. agencies,
or even private parties.

Petitioner's second argument is that
even if HUD's action in allowing a dis-
closure statement' to become effective
constitutes major federal action signifi-
cantly affecting the quality of the human
environment within the meaning of
NEPA, HUD is nonetheless exempt from
the duty of preparing an environmental
impact statement because compliance
with that duty is not possible if HUD is
also to comply with the Disclosure Act's
requirement that statements of record
become effective within 30 days of filing,
unless incomplete or inaccurate on their
face. In response to this claim, respond-
ents contend that the Secretary has an
inherent power to suspend the effective
date of a statement of record past the 30-
day deadline in order to prepare an im-
pact statement. Because we reject this
argument of respondents and find that
preparation of an impact statement is
inconsistent with the Secretary's manda-
tory duties under the Disclosure Act, we

need not resolve petitioners' first conten-
tion. p-.

The Supreme Court has thus
left undetermined whether a
NEPA statement is required to be
prepared by Government agencies
in connection with nondiscretion-
ary actions.-If the Justice Depart-
ment analysis of the statute, as

19 In Flint Ridge, the Court further stated
at 426 U.S. 787:

"NEPA's Instruction that all federal agen-
cies comply with the Impact statement require-
ment-and with all the other requirements of
I 102-'to the fullest extent possible,' 42 U.S.C.
§ 4332, is neither accidental nor hyperbolic.
Rather, the phrase is a deliberate command
that the duty NEPA imposes upon the agen-
cies to consider environmental factors not be
shunted aside in the bureaucratic shuffle. This
conclusion emerges clearly from the statement
of the Senate and House conferees, who wrote
the 'fullest extent possible' language into
NEPA:

'The -purpose of the new language Is to make
it clear that each agency of the Federal Gov-
ernment shall comply with the' directives set
out In [§ 102(2)] unless the existing law ap-
plicable to such agency's operations expressly
prohibits or makes full compliance with one
of the directives impossible * * *. Thus, it is
the intent of the conferees that the provision
'to the fullest extent possible' shall not be
used by any Federal agency as a means of
avoiding compliance with the directives set
out in section 102. Rather, the language in
section 102 is intended to assure that all agen-
cies of the Federal Government shall comply
with the directive set out in said section 'to
the fullest extent possible' under their statu-
tory authorizations and that no agency shall
utilize an excessively narrow construction of
its existing statutory authorizations, to avoid
compliance.' 115 Cong. Rec. 39703 (1969)
(House conferees) (italics, added).
See id., at 40418 (Senate conferees). See also
40 CFR 1500.4(a) (1975).

"Section 102 recognizes, however, that where
a clear and unavoidable conflict in statutory
authority exists, NEPA must give way. As we
noted in United States v. SCRAP, 412 U.S. 669,
694 (1973), 'NEPA was not intended to repeal
by implication any other statute.' And so the
question we must resolve is whether, assuming
an environmental Impact statement would
otherwise be required in this case, requiring
the Secretary to prepare such a statement
would create an irreconcilable and funda-
mental conflict with her duties under the
Disclosure Act."
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quoted supra, were to be changed,
it would have a far reaching effect
throughout the Federal Govern-
ment. With respect to the nondis-
cretionary issuance of patents,
therefore, the Department is con-
strained to follow the Justice inter-
pretation,2 0 which interpretation is
in accord with United States v.
Kosank8e Sand Corporation, supra.

Further, because the Forest Serv-
ice has management responsibility
for the national forest lands herein
concerned, it would appear that the
Forest Service would be the appro-
priate agency to prepare any state-
ment.2 ' No authority has been cited
under which the Department could
order a full EIS to be prepared by
the, Forest Service, where the state-
ment is not required by law.

The Board recognizes, however,
that a project which would take 240
to 1,140 acres from a national for-
est, mine over; million long tons of
ore annually, and each year ship
10,000 railroad cars of finished pel-
lets, is not a typical group of min-
ing claims. The State has requested
assistance in computation of the cost
to Pittsburgh of measures to be re-
quired to alleviate the environ-
mental impact of the project. It
would be helpful for the Forest
Service, as contestant, to assist the
State and appellant in the computa-

20 See- Harrison v. Vose, 18 U.S.- (9 How.)
181 (1850).

21 36 CFR 252.4(f) 40 CFR 1500.7(b). For
an oil and gas lease in a national forest, where
the Government retains ownership of the
property and Interior supervises the lease,
the Board has ruled that Interior Is the lead
agency for preparation of the statement. W. P.
Stalls, 18 IBLA 34, 35-36 (1974).

tion of the evidence of environ-
mental costs at issue in the contest.2 2

New E vidence-
- Any formal request to consider
new evidence as to ore values, en-
ergy availability and costs, environ-
mental matters, or other items 9 f ex-
pense should be presented to the
Administrative Law Judge for his
ruling, prior to the rehearing, in
connection with the stipulation at
Tr. 865 and the problems- discussed
in United States v. Estate of Alvis
F. Denison, 76 I.D. 233, -251-54
(1969). - -

On remand,23 the Administrative
Law Judge will have discretion to
entertain any other issues which he
deems proper, in order to formulate
the required findings and conclu-
sions.;

Therefore, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion appealed from is set aside and
the matter is remanded.

JosEPH W. Goss,
Administrative Judge.-

WE CONCUR:

ANNE POINDEXTER LEWIS,
Administrative Judge.

MARTIN Rrrvo,

Administrative Judge.

22 See 42 U.S.C. § 4332, part (2) and (G)
(Supp. V, 1975) ; Forest Service and Bureau
of Land Management Memorandum of Under-
standing, part A, 11 (April 1, 1957); 43 CR
4.452-4 and 4.452-5. Cf. 'CFR 252.4(f),
suSpra

a Other points of law and fact have been
argued on appeal, but because of the decision
to remand, such matters need not be discussed
at this time. - E
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APPEAL OF! HARTFORD ACCIDENT
AND INDEMNITY CO.

IBCA 1139-1-77

Decided June 23,1977

Contract No. H50C14209320, Bureau
of Indian Affairs.

Motion to Dismiss Denied.

1. Contracts: Construction and Oper-
ation: Changes and Extras-Con-
tracts: Construction and Operation :
Notice-Rules of Practice: Appeals:
Dismissal-Rules of Practice: Ap-
peals: Motions

The Government's motion to dismiss an
appeal because of the failure of the con-
tractor to give the 20-day written notice
required by the Changes clause is denied,
where the Board finds that there was
timely notice with respect to some of the
costs on which the claim is based and
that the hearing to be held may show
that some or all of the remaining costs
fall within other recognized exceptions
to the strict application of the 20-day
cost-limitation provision.

APPEARANCES: Mr. William F.
Haug, Attorney at Law, Jennings,
Strouss & Salmon, Phoenix, Ariz., for
the appellant; Mr. Fritz L. Goreham,
Department Counsel, Phoenix, Ariz.,
for the Government.

OPINION BY CHIEF
ADMINISTRATIVE JUDGE

eGRAW

INTERIOR BOARD OF
CONTRACT APPEALS

The Government has moved to
dismiss the instant appeal 1 on the
ground that the contractor failed to

1 The appeal is being prosecuted by the ap-
pellant as the completing surety. Following
default under the Contract awarded to Fred E.
Divers, Jr., d/b/a Divers Painting, the surety
engaged George Ardizzone, d/b/a Three Guys
Painting to complete the contract work. See

give written notice to the Govern-
ment of the claim within 20 days
of the incurrence of the costs on
which the claim is based as required
by Clause 3, "Changes" 2 of the
contract.3

In the decision 4 from which the
instant appeal was taken, the cn-
tracting officer found as follows:

4. Written notice of a claim was first
filed by the surety on Aug. 4, 1976. Clause
No. 3 of the General Provisions provides
that no claim for any change shall be al-
lowed for any costs incurred more than
20 days before the contractor gives writ-
ten notice; thus the date from which
costs may be computed is July 15, 1976.
The last reported day that contract work
was performed was June 14, 1976. Ac-
cordingly, no allowable costs were incur-
red by the contractor subsequent to July
15, 1976.

5. From the above, I find that no proper

basis of claim for additional costs exists.
Therefore, the contractor's claim is here-
by denied.

The Changes clause to which the
contracting officer refers and on
which he relied for denial of the
claim reads as follows:

3. CHANGES
(a) The Contracting Officer may, at

any time, without notice to the sureties,
by written order designated or indicated
to be a change order, make any change
in the work within the general scope of
the contract, including but not limited to
changes:

Completion Agreement dated Sept. 30, 1975,
between the Surety Company and George
Ardizzone and the Take-Over Agreement dated
Oct. 17, 1975, between the Surety and the
Government (Appeal File, Items 4 and 5). All
references to items are to those contained in
the Appeal rile.

2 General Provisions, Standard Form 23-A
(October 1969 Edition).

The contract called for the repairing and
painting of the spillway and main canal gates
at Ileadgate Rock Dam, Colorado River Agency
in Yuma County, Parker, Arizona.

4 Item 18, Findings of Fact and Decision
dated Nov. 11, 1976.
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(i) In the specifications (including
drawings and designs);

(ii) In the method or manner of per-
formance of the work;

(iii) In the Government-furnished fa-
cilities, equipment, materials, services,
or site; or

(iv) Directing acceleration in the per-
formance of the work.

(b) Any other written order or an oral
order (which terms as used in this par.
(b) shall include direction, instruction,
interpretation, or determination) from
the Contractiik Officer, which causes any
such change, shall be treated as a change
order under this clause, provided that the
Contractor gives the Contracting Officer
written notice stating the dater circum-
stances, and source of the order and that
the Contractor regards the order as
a change order.

(c) E xcept as herein provided, no or-
der, statement, or conduct of the Con-
tracting Officer shall be treated as a
change under this clause or entitle the
Contractor to an equitable adjustment
hereunder.

(d) If any change under this clause
causes an increase or decrease in the
Contractor's cost of, or the time required
for, the performance of any part of the
work under this contract, whether or not
changed by any order, an equitable ad-
justment shall be made and the contract
modified in writing accordingly: Pro-
vided, however, That except for claims
based on defective specifications, no claim
for any change under (b) above shall be
allowed for any costs incurred more than
20 days before the Contractor gives writ-
ten notice as therein required: And pro-
vided further, That in the case of defec-
tive specifications for which the Govern-
ment is responsible, the equitable adjust-
ment shall include any increased cost rea-
sonably incurred by the Contractor in at-
tempting to comply with such defective
specifications.

(e) If the Contractor intends to assert
a claim for an equitable adjustment un-
der this clause, he must, within 30 days
after receipt of a written change order

under (a) above or the furnishing of a
written notice under (b) above, submit
to the Contracting Officer a written state-
ment setting forth the general nature and
monetary extent of such claim, unless
this period is extended by the Govern-
ment. The statement of claim hereunder
may be included in the notice under (b)
above.

(f) No claim by the Contractor for an
equitable adjustment hereunder shall be
allowed if asserted after final payment
under this contract.

The claim denied by the contract-
ing officer is, according to the ap-
pellant, the result of the Govern-
ment having imposed a safety re-
quirement nowhere to be found in
the contract documents. The Com-
plaint states at p. 2:

[TJhe United States of America, act-
ing through its authorized employees, un-
reasonably interfered with Contractor's
method of performing the work: in re-
quiring two of Contractor's employees to
be on the jobsite whenever one em-
ployee was working on the spillway gates
below the deck. There is nothing in the
contract documents, plans, specifications
or the United States Department of the
Interior, Bureau of Reclamation's Safety
and Health Regulations for Construc-
tion 5 that requires the method of per-

'The Government vigorously denies that
the absence from the contract and other con-
tractual documents of any specific safety re-
quirement covering the point in issue is dis-
positive of the question presented, stating:
"* * While neither the contract nor the
Bureau's 'Safety and Health Regulations for
Construction' specifically address the job
situation presented here, it cannot be dis-
puted that an employer is required under sec.
5(a) () of OSHA Act (29 U.S.C. § 654(a)
(1)) to furnish a place of employment free
from recognized hazards. In the case of ea-
tional Bealty and Construction Co. v. Secre-
tary of Labor, 489 f. 2d 1257 (1973), it was
held that Congress, in passing such a general
obligation, intended to impose on employers
an achievable duty. In other words, the meas-
ures had to be both feasible and have utility.
That situation couldn't be more applicable in
the present case. * * '" (Government's Reply
to Appellant's Response to Motion to Dismiss,
pp. 1, 2).
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formance demanded by the United States
of America.

In support of its opposition to
the Government's motion to dis-
miss, the appellant has submitted
an affidavit from Mr. George Ard-
izzone who had completed the con-
tract work for the appellant surety
company under the trade name of
"Three* Guys Painting" (n. 1,
supra). In the affidavit Mr. Ardiz-
zone states: (i) that it was not
until after work commenced that he
was advised by the project inspec-
tors as well as the project super-
intendent, that the contract docu-
ments and, more particularly, the
Safety and Health Regulations for
Construction did not permit him to
allow one employee to be working
below the deck without another em-
ployee being present to watch him;
(ii). that while he objected to the
requirement as not being necessary
for safety purposes, he did not
question the representations made
to him. that having two men on the
project was a requirement of the
contract; (iii) that after perform-
ance of the work concluded he had
occasion to review the more. than
400 pages involved in the Safety
and Health Regulations for Con-
struction but was unable to locate
any such requirement; (iv) that the
Government representatives were
requested to but failed to show him
a provisionh' in the contract setting
forth the requirement.; and. (v)
that it was not until after he com-
pleted the contract work and
shortly before the appellant filed
the claim encompassed by the in-
stant appeal that he became aware

that the safety requirement im-
posed by the Government was not
set forth in the contract documents
and therefore constituted a change.0

Commenting upon the notice pro-
visions of the Changes clause in-
cluded in construction contracts
since 1968, the Government states: 7

* * The "Changes" clause used in
construction contracts is discretionary in
allowing a contracting officer to receive
and consider any constructive change
claim the contractor may assert prior to
final payment. However, that same clause
is mandatory in the prohibiting of any
costs incurred more than 20 days , prior
to notification to the Government of the
construction [sic] change. It cannot be

waived. [I] ***

Thet appellant does. not contest
the contracting officer's finding that

all of the costs on which the claim

is based were incurred more than 20

days before the contractor gave
written notice to the contracting of-
ficer as called for by the "Changes"

clause quoted above. The notice of

Although the Government filed a document
in response after the affidavit was received
(n. 5, supra), it did not' undertake to contest
Mr. Ardizzone's assertions (i) that the proj-
ect inspectors, as well as the project superin-
tendent, had represented to him that the pro-
hibition against having one employee working
below the' deck unless another employee was
present to watch him was contained in the
contract documents and, more particularly, In
the Bureau of eclamation's 'Safety and
Health Regulations for Construction and (ii)
that following the completion of contract per-
formance the Government representatives
concerned were requested to but failed to
show Mr. Ardizzone any provision in the con-

tractual documents'setting forth the -require-
ment.

I Answer and Motion to Dismiss, p. 2.
citing, inter alia, Baltimore Contractors,

Inc., GSBCA Nos. 3489, 3490 (Feb. 11973),
73-1 BCA par. 9928, and Preferred Contrac-
tors, Inc., ASBCA Nos. 15569, 15615 (Jan.

19, 1972), B2-1 RCA par. 9283.
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appeal 9 characterizes the contract-
ing officer's decision as erroneous,
however, because that officer had
failed to find that the Government
had been prejudiced by the delayed
submission. In response to the mo-
tion to dismiss the appellant asks us
to consider the case of ICA South-
east, Inc., AGBCA No. 331 (Mar.
2, 1973), 3-1' BOA par. 9969.10
Later, referring to a position taken
by the Department counsel in these
proceedings," the appellant asserts
that the Government's Reply mis-
states ' the facts, after which it
observes:

The Government's initial position is
based upon the twenty (20) day notice
provision. The Contracting Officer did
not seek to respond to the merits of Pe-
titioner's claim for fear that the twenty
(20) day provision would be waived. It
is the position of the Petitioner at this
time that the Government's Reply waived
the twenty (20) day notice provision.

The record should disclose that the
Government did not permit Ardizzone to

'Item 20, pp. 1, 2 ("* * * Contracting Of-
flcer failed to find that the Government had
been prejudiced by the late submission of
the claim and, in fact, the evidence submitted
to the Contracting Officer and in the Contract-
ing Officer's possession discloses that there
was no prejudice to the Government by rea-
son of the late submission and that the Gov-
ernment was aware at all times of Its inter-
ference with the Contractor's performance of
the contract.").

1 " * * There the Board held that the
notice provision of the 'Changes Clause' was
not applicable when the Government gave no
notice to the contractor of the change. When-
ever the Government directs the contractor
to do something that constitutes a change un-
der the contract, the Government is under a
duty to give notice of the- change to the con-
tractor." '(Response to Motion to Dismiss,
p. 2.)

U The Department counsel had stated,
" F * * Faced with reality of the strict com-

pliance requirement to the 20-day provision,

paint at the same time the sandblasting
operation was going on. The Government
contends that the extra help did, in fact,
work as pot-tenders. This is totally er-
roneous. The only time pot-tenders were
required was during the sandblasting op-
eration. Petitioner's claim relates to the
painting operation where it was not nec-
essary to have anyone assisting the
sprayer below. These 'facts, however, can
be more appropriately brought out by a
hearing on the merits of Petitioner's
claim. [3

The record before us discloses
that at the Pre-construction Con-
ference on Oct. 21, 1975, the Bu-
reau of Reclamation's safety policy

counsel is now trying to say that there was a
notice requirement of a change, namely the
requirement of having a man topside when
somebody was working below. He asserts that
the contractor was led to believe that the con-
tract required such deployment of personnel
and thus was not in a position to give notice
to the government of a claim. * * * It would
be Impractical for the contractor to. attempt
a one-man operation. Somebody had to be on
topside to operate the compressor and the
sand pot, or to do other duties necessary to
keep the sandblaster or painter functional. In
fact, the contractors Safety Program which
was submitted Oct. ,31, 1975, refers to having
a pot-tender on the job and having control of
the sandblasting system. The program was
approved and it certainly would not have been
had there been any indication of a one-man
operation being intended. At the Pre-donstruc-
tion Conference. the contractor stated an. in-
tent to have three men plus himself on the job.
The contractor attempted to change his work-
force from that stated in the conference and
implied in his safety, program. To say the
Government initiated or directed a change is
without foundation. In fact, an examination
of the payrolls shows that the so-called 'extra'
help wasn't that at sill. They are listed as,
and did in fact work as, pot-tenders and were
necessary to the functional operation of the
system employed by the contractor. They were
performing productive work and were not just
standbys costing the contractor money" (Gov-
ernment's Reply to Appellant's Response to
Motion to Dismiss, pp. 1, 2).

12 Petitioner's Response .to Government's
Reply t Petitioner's Response to Motion to
Dismiss, pp. 1, 2.
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was discussed; that Mr. Ardiz-
zone referred to an anticipated
work force of three men other than
himself; 14 that in the safety pro-
gram submitted by the contractor
under date of Nov. 3, 1975, refer-
ence is made to the employment of
a pot tender;:' that at the Joint
Safety Policy Meeting on Dec. 19,
1975, a representative of the Bu-
reau of Reclamation stated "two
contractor employees shall be on
the job site whenever an employee
is working below deck;" 16 and that
the contractor advised the Govern-
ment of his intention to file a claim
at least as early as Apr. 24, 1976. In
the Field Inspector's Daily Report
for that date, the following re-
marks appear:

1sItem 6, Report of Meeting, p. 1 ("C * *
Mr. Larry Thomas commented upon the im-
portance of safety and gave a brief description
of the development of the Bureau of Reclama-
tion's safety policy. He explained that Rec-
lamation enforced Part 1926 of OSHA, Safety
and Health Regulations for Construction as
well as a Bureau of Reclamation supplement
thereto which amplified areas which we believe
OSHA had treated inadequately. Copies of the
Bureau of Reclamation's Safety and Health
Regulations for Construction were furnished
to Mr. Ardizzone.").

14 "Mr. forge emphasized that this contract
was under the Arizona Plan and Mr. Ardizzone
advised that he was familiar with the work-
ings of Hometown Plans having performed
work under the San Diego Plan. -He also ex-
plained that he would have a work force of
about three men other than himself, one of
whom was an American Indian. This would
probably put him in compliance with the Ari-
zona Plan * " (Note 13, supra, p. 4).

15 Item 7, letter dated Nov. 3, 1975, pp. 1, 2
("Regarding the above-mentioned project, it
is the intention of Three Guys Painting to
comply with all safety rules and regulations
while performing on this project * * Sand-
blasting Equipment as Remote Controls which
Allow Workmen Sandblasting to Shut Down
the 'System. A pot-tender will also have con-
trol of the complete system.").

15 Item 9, Minutes of Joint Safety Policy
Meeting, p. 2.

17 Item 23, Field Inspector's Daily Report,
Sat, Apr. 24, 1976.

CONTRACTOR WILL FILE CLAIM,
IN REGARDS TO THE SAFETY RE-
QUIREMENT, OF, WHEN ONE (1)
MAN IS BELOW THE BRIDGE, ONE
(1) MAN, WILL REMAIN ON DECK,
AS SAFETY TENDER.

CLAIM WILL CITE, "EXCESIYVE
LABOR COST, DUE TO ADDITIONAL
MAN ON SITE," ALSO "NOT COV-
ERED IN SPECIFICATIONS, WHEN
BID."

Discussion

In 1967,.the principal equitable
adjustment provisions in Govern-
ment construction contracts utiliz-
ing Standard Form 23-A were re-
vised.'1 The radical revisions, how-
ever, were in the "Changes" 9
clause which for the first time in-
cluded provisions covering con-
structive changes and which pro-
vided that except for claims based
on* defective specifications no claim
involving a constructive change
should be allowed for any costs in-
curred more than 20 days 2 before
the contractor gave the contracting
officer written notice thereof. The
mandatory nature of the 20-day no-
tice requirement was not only re-
flected in the language of the clause
itself but was underscored by the
fact that accompanying the revised
clause and published at the same
time was an Appendix in which it
was stated: "* * The 20-day lim-
itation is not 'waiverable,' and costs

1832 FR 16,268-16,270 (November 29, 1967).
9FPR 1-7.602-3.

20 A comparable 20-day cost limitation pro-
vision is included in the Suspension of Work
Clause presently included in Government Con-
struction Contracts (Standard Form 23-A,
Oct. 1969 Edition). A similar provision had
been included in an earlier version of a Sus-
pension of Work Clause since 1960 (25 FR
648).
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may not be recovered contrary to
this limitation." 21

For the first several years after
the present Changes clause was pre-
scribed for use in 1968, the boards
of contract appeals almost uni-
formly interpreted the 20-day no-
tice provision strictly. See, for
example, Merando, Inc., GSBCA
No. 3300 (May 27, 1971), 71-1 BOA
par. .8892; Fred McGilvray, Inc.,
ASBCA Nos. 15741, 15778 (Sept.
23, 1971), 71-2 BCA par. 9113; Pre-
ferred Contractors, Inc., .ASBCA
Nos. 15569, 15615 (Jan. 19, 1972),
72-1 BCA par. 9283; Merando, Inc.,.
GSBCA No. 3513 (May 18, 1972),
72-2 BCA par. 9483; Edgar l.
Williams, General Contractor,
ASBCA Nos. 16058, et al. (Oct. 16,
1972), 72-2 BCA par. 9734; and
Baltimore Contractors, Inc.,
GSBCA Nos. 3489, 3490 (Feb.
15, 1973), 73-1 BCA par. 9928. In
interpreting the 20-day cost limita-
tion provision of the "Changes"
clause strictly, the boards appear to
have relied to some extent upon the
strict manner in which comparable
notice requirements in an earlier
version of the suspension of work
clause (note 20, supra) had been in-
terpreted in such cases as Structural
Restoration Co., ASBCA Nos. 8747,
8756 (July 16, 1965), 65-2 BCA
par. 4975 22 and National Construc-

4 32 FR 16,269. For a background discussion
of the changes, see 0. S. Hiestand, Jr., "A New
Era in Government Construction Contracts,"
28 Fed. B.J. 165 1968) 5 Y.P.A. 473.

22 Addressing itself to the 20-day cost limi-
tation provision included In the contract be-
fore it, the Board stated:

"[T]he 20-day limitation in the suspension
of work clause * * does not refer to the
period during which the suspension of work

243-118-77----4

tion Co.> POD BCA No. 182 (May
8, 1969), 69-1 BCA par. 649.

Even during such period, how-
ever, the boards recognized that
there were limited and well-defined
areas in which the 20-day cost limi-
tation provision should not be ap-
plied literally. In Ionics, Inc.,
ASBCA No. 16094 (Aug. 11,1971!.
71-2 BCA par. 9030,23 for instance,

the Armed Services Board refused
to apply the 20-day notice 24 provi-
sion literally where it found that the
contractor's failure to submit a
timely claim for a constructive
change had been predominantly in-
duced by representations made by
the Government to the appellant.

In 1972, the Court of Claims
rendered its decision in Hoel-Steffen
Construction Company v. United
States, 197 Ct. C1. 561. In reversing,
in part, a decision of thisR Board 25

denying a contractor's claim under

occurred but refers to the time when the costs
claimed were incurred. * * *

ale e e It makes no difference that the Gov-
ernment has made no claim nor offered any
evidence to show that it was in any way prej-
udiced by any failure on the part of the appel-
lant to give notice sooner than it was actually
given" (5-2 BCA par. 4975, at 23,477).

23 In Merando, Inc., GSBCA No. 3513, text
supra, the Board stated: "An exception to the
rule of strict nterpretation of the notice re-
quirement exists when the Government was
Instrumental in causing the failure of timely
filing. lonics, ITe., AS3CA 16094, 71-2 BA
par. 9030 * * *" (72-2 BCA par. 9483, at
44,175).

? Claims involving defective specifications
are specifically excepted from the coverage of
the 20-day cost limitation provision by the
express terms of par. (d) of the "Change"
Clause (text, supre). See Kelly Electric, ln.,
DOT CAB 71-34 (Sept. 22, 1971), 71-2 BCA
par. 9097; Joseph D. Bonness, Inc., et al.,
ASBCA No. 18828 (Dec. 27, 1973), 74-1 BCA
par. 10,419 ; Desonia Construction Co., Inc.,
ENG CA Nos. 3281, et al. (Nov. 17, 1972),
7S-1 BOA par. 9797.

25 See 75 I.D. 41, 68-1 BA par. 6922.
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the Suspension of Work clause there
involved,26 the Court found that, in-
sofar as the 20-day cost limitation
provision was controlling on the
question presented, the notice re-
quirement had been satisfied. Es-
chewing any finding as to what
would have been the result if only
oral complaints indicating a possi-
ble claim had been made to the Gov-
ernmnent within the specified period,
the Court found that to the extent a
written component was required to

2 "Price Adjustment For Suspension, Delay,
or Interruption of the Work For Convenience
of The Government.

"(a) The Contracting Officer may order the
Contractor in writing to suspend all or any
part of the work for such period of time as he
may determine to be appropriate for the con-
venience of the Government..

"(b) If, without the-fault-or negligence of
the Contractor, the performance of all or any
part of the work is, for-an unreasonable period
of time, suspended, delayed, or interrupted by
an act of the Contracting Officer in the ad-
ministration of the contract, or by his failure
to act within the time specified in the con-
tract (or if no time is specified, within a
reasonable time), an adjustment shall be made
by the Contracting Officer for any increase in
the cost of performance of the contract (ex-
cluding profit) necessarily caused by the un-
reasonable period of such suspension, delay, or
interruption, and the contract shall be modi-
fied in writing accordingly. No adjustment
shall be made to the extent that performance
by the Contractor would have been prevented
by other causes even if the work had not been
so suspended, delayed, or interrupted. No
claim under] this clause shallibe allowed (i)
for any costs incurred more than twenty days
before the Contractor shall have notified the
Contracting Officer in writing of the act or
failure to act involved (but this requirement
shall not apply where a suspension order has
issued), and (ii) unless the claim, in an
amount stated, is asserted in writing as soon
,as practicable after the termination of such
suspension, delay, or interruption but not later
than the date of final settlement of the. con-
tract. Any dispute concerning a question of
fact arising under this clause shall be subject
to the Disputes clause."

This clause was added to the Federal Pro-
curement. Regulations in 'Jan.. 1960 (25 FR
648).

comply with the 20-day cost limita-
tion provision, the requirement had
been satisfied. This finding was
based (i) on two letters written
within' 20-days of the incurrence of
the costs claimed in which the con-
tractor had requested a time exten-
sion or made reference to other con-
tractors interfering with the prog-
ress of its work but in which no
reference had been made to the sus-
pension clause or other equitable ad-
justment provision and (ii) on the
issuance of a 'Change Order in
which the Government acknowl-
edg ed that progress on the work had
been slowed by. another contractor
and stated that such matter would
be considered when the extent of the
delay due to such causes had been
documented 'by the contractor.

More significant perhaps than the
issues actually decided in Hoel-
Steffe'n were the remarks made by
the Court after its holding had been
reached. The Court stated:

To adopt the Board's severe and narrow
application of the notice requirements, or
the defendant's support of that ruling,
would be out of tune with the language
and purpose of the notice provisions, as
well as with this court's wholesome con-
cern that notice provisions In contract-
adjustment clauses not be, applied too
technically and illiberally where the Gov-
ernment is quite aware of the operative
facts. e * *

(197 Ct. Cl. 573).

In the wake of HoeZ-Ste flen there
has been a great increase, in the
number of board decisions in which
20-day cost limitation provision
has not been applied strictly. For
the,,most part such decisions have
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cited or quoted from the Hoel-Stef-
fen decision in finding that strict
compliance with the 20-day notice
provision was unnecesary where the
record shows that the Government
was quite aware of the operative
facds. See, for example, Davis Deco-
rating Service, ASBCA No. 17342
(Julie 13, 1973), 73-2 BCA par. 10,-
107 at 47,475 ****** We have many
times stated that where the responsi-
ble Government officials are aware
or should be aware of the facts giv-
ing rise to a claim, then strict com-
pliance with the written notice re-
quirements is not required. * *:) ;27

Russell Consmtruction Company,
AGBCA No. 379 (Nov. 11, 1974),
74-2 BOA par. 10,911; J. Ls PiItts
Construction Company. AGBCA

No. 311 (Oct. 24, 1975), 75-2 BCA
par. 11,535; BR. B. Tyler, AGECA
No. 381 (Nov. 23, 1976), 77-1 BCA
par. 12,227;! and Smith & Pitmczn
Construion Companyf AGBECA
No. 76-131 (Mar. 2, 1977), 77-1
BCA par. 12,381.

27 The Armed Services Board has also held,
however. that even though the Government
knew that extra work was being performed,
it still was prejudiced where the contractor
delayed In submitting certain of its claims and
that that delay deprived the Government of
the opportunity to 'consider viable alternatives
to the method employed by the contractor
which resulted in the additional costs claimed.
See f..if. Sundi Construetion Co., ASBCA No.
17475 (Apr. 30, 1974), 7-1 BA par. 10,627
at 50,425 ("It may be, however, that although
the party against whom the claim is made has
knowledge of the extra work, the failure to
make a claim does in fact result in. prej-
udice * *

See also, Fraeabische Porlettverlegungr,
ASECA No. 1845 ,Tune 30,19751, 75-2 BCA
par. 1,388, at 54,223 ("* ** * 'Appellant's
long delay in pressing its claim distinguishes
this case frobm those in which the contractor
promptly, although Informally, put the Gov-
ernment o ntice of its position *

In UP. B. Tyler, supra, the Agri-
culture Board considered at some
length the nature of the notice pro-
visions included in the "Changes"
clause presently prescribed for use
in- Government. construction con-.
tracts, as well as the effect to be
given to the Appendix which. had
accompanied the publication of the
revised "Changes" clause in the
Federal Register. Addressing the
question of whether the Govern-
ment must show prejudice where no
apprisal notice of any kind has
been given, the Board stated:

* * At the outset, we recognize that
there are two separate notice require-
ments in clause 3, as revised in 1968.

Written notice is required under para-
graph (B) of the date, circumstances
and source of any written or oral order
regarded by the contractor as a change
order, other than a designated change
order under paragraph (A). Paragraph
(D) in effect requires such notification,
which Is characterized as an 'appraisal
[sic] notice' in the Appendix issued in
explanation of the revision * * * (32
P.R. 16269-16270) * * * This 20-day re-
quirement is not applicable in the case
of defective specifications, nor is it di-
rected at the presentation of the mone-
tary claim under paragraph (E), but
only at the apprisal notification. Para-
graph () required written notice of the
general nature and monetary extent of
any claim the contractor intends to
assert under clause 3 within 30. days
after receipt of a written change order
under paragraph (A) or after notice of
*a constructive change has been given
under paragraph (B).

*: * * .* .0*, * * 

Appellant's counsel contends * * *
that the interpretation of 'Claus6 3(D)
should be liberalized even, further, in that
even if there has been no apprisal notice
of any kind, the 20-day limitation should
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nevertheless not be applicable where the
Government has been unable to show any
prejudice resulting from the absence of
such notice. * * :

* * * * *: * *

In any event, Section 2(a) (4) (iii) of
the Appendix to the 1968 revisions of
Standard Form 23-A provides that the
"20-day limitation is not waiverable."
We believe that to require the Govern-
ment to prove that it was not prejudiced
in the absence of any apprisal notice at
all, either actual or constructive, would
Tender both the apprisal notice provision
of the contract and the nonwaiverable
language of the Appendix totally with-
out meaning. * * * Therefore, while theX
element of prejudice is for consideration
in connection with the notice required by
paragraph (E) of clause 3 and by clause
4, it does not affect the requirement that
the Government must have had some
form of apprisal notice, [28 whether
written, oral or constructive, within the
time specified in paragraph (D).

* * * Although the Contracting Officer
contended that he was not aware of any
objections by the contractor to having to
perform in the manner or under the cir-
cumstances alleged in each of the claim
items, the knowledge of the Contracting
Officer's Representative and the inspec-
tors who daily administered the contract
on the site, and with whom the contrac-
tor dealt in the performance of his work,
must be imputed to the Contracting Offi-
cer. Davis Decorating Service, supra.

(77-1 BCA par. 12,227 at 58,863-
58,865).

In the recent case of Mui-Pale
Company, Inc., ASBCA No. 19733
(Jan. 26, 1976), 76-1 BCA par.
11,725,29 the Armed Services Board

28 In Smith Pittman Construction Co.,

text, supra, the Board stated: "* *Y* In the
absence of apprisal notice of any kind, the
20-day limitation in clause 3(d) as to claims
for costs incurred in connection with an al-
leged constructive change order is applicable.
R. B. Tler, supra" (77-1 BCA par. 12,381,
at 59,929).

2a * * * The contracting officer had made
it clear at the preconstruction conference that

recognized another exception to the
20-day cost limitation provision of
the current "Changes" clause. In
that case the Board found that in
the circumstances there present 3 a
written notice to the contracting of-
ficer would have been useless.

Since the Court of Claims 1972
decision in Hoel-Steifen, supra, this
Board has had occasion to consider
the 20-day cost limitation provision
in the "Changes" or "Suspension of

performance of work in the main store, while
business was being conducted therein, could
not and would not be allowed. Therefore, a
written notice to the contracting officer pur-
suant to the Changes clause would have been
useless, and the lack of such notice did not
prejudice the Government * * "" (76-1 BCA
par. 11,725 at 55,874).

30 In reaffirming the decision on reconsidera-
tion (76-1 BCA par. 1,886), the Board again
gave primary emphasis to the fact that a
timely written notice to the contracting officer
would have been useless (n. 29, supra). After
citing its opinion in B. C. Hedreen Company,
ASBCA No. 1439 (Mar. 10, 1976), 76-1 BOA
par. 11,816, the Board expressed the view,
however, that a valid changes claim, filed be-
fore final payment, should not be barred by a
failure to give the specified notice when It is
reasonably certain that the Government would
not have acted differently if such notice had
been given.

In Andy International, Inc., ASBCA No.
20397 (July 30, 1916), 76-2 BOA par. 12,046,
the Board referred to its decisions in Mil-Pak,
Dn reconsideration, and in R. . Hedreen,
supra, in the course of discussing what was
perceived to be a trend toward making the
rule the same for both "mandatory" and " dis-
cretionary" notice provisions. While there may
indeed be such a trend, it appears that Hed-
reen may have involved defective specifications
in which case the defective specification ex-
ception to the 20-day notice requirement would
apply (. 24, supra). The finding in MlS-Pak
(n. 29, supra) that the Government had not
been prejudiced by the lack of timely notice
does not appear to have been necessary to the
decision. The principle had already been es-
tablished that the 20-day notice provision
would not be applied strictly where actions
taken by the Government had Induced or con-
tributed to the delay in giving notice Ionics,
Inc., text spra, J. A. LaPorte, text, infra
and n. 31, infra.
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Work" clauses on relatively few oc-
casions. In two of such cases it was
not considered necessary to decide
the notice question because the
claims presented were found not to
be meritorious in any event. See
Iverren Construction Company
(a/k/a ICONCO.), IBCA-981-1-
73 (Dec. 30, 1975), 82 I.D. 646, 76-1
BCOA par. 11,644, aflFrmed on recon-
sideration, 83 I.D. 179, 76-1 BOA
par. 11,844 (Acceleration Claim)
and Electrical Enterprises, Inc.,
IBCA-971-8-72 (Mar. 19, 1974),
81 I.D. 114, 74-1 BCA par. 10,528
(Suspension of Work Claim). In
J. A. LaPorte, Inc., IBCA-1014-
12-73 (Sept. 29, 1975), 82 I.D. 459,
75-2 BA par. 11,486, the Board
found that the 20-day notice provi-
sion of the "Changes" clause did
not preclude consideration of a
claim on the merits where there was
no one action of the Government
which could be pointed to as the
identifiable event upon which the
claim was grounded and from which
the contractor's delay in presenting
the claim could be measured.-' In a
very recent case, H. M. Byars Con-
struction Co. ad Nevada Paving,
Inc., A Joint Venture, IBCA-1098-
276 (June 7, 1977), 84 I.D. 260,
BOA par. 12,568, we found the spec-
ifications to be defective and there-
fore the 20-day notice provision of
the Changes clause not a bar to con-
sideration of the contractor's claims
on their merits (n. 24, spra).

0 Mentioned as a factor contributing to the
decision reached were indications that "the
Government's actions contributed to and may
even have been the principal cause of the
delay in giving notice of the claim (footnote
omitted)" (82 I.D. 43, 75-2 BOA at 54,780).

The Government has cited the
case of Baltimore Contractors and
the case of Preferred Contractors
(n. 8, supra), in support of its posi-
tion that the 20-day notice provi-
sion of the "Changes" clause should
be adhered to strictly. While the de-
cision in Baltimore Contractors
supports the Government's position,
there is nothing in the opinion to
indicate that the Government-as
contrasted with the prime contrac-
tor-was aware of the operative
facts upon which the claim disal-
lowed was based until after all the
costs involved had been incurred
(i.e., there is nothing to indicate
that an apprisal notice of any kind
was given during the crucial pe-
riod). In the earlier case of Mer-
ando, Inc. (n. 23, supra), however,
the General Services Board had
recognized that an exception should
be made to the rule of strict inter-
pretation of the notice requirement
where the Government had been
instrumental in causing the failure
to file a timely claim.

As to the Government's reliance
upon Preferred Contractors, supra,
we note that the case was decided
prior to the decision of the Court of
Claims in Hoel-Steif en,, supra, and
the Armed Services Board's deci-
sion in Davis Decorating Service,
supra, which represented a major
departure from the earlier decisions
of that Board (including its deci-
sion in Preferred Contractors),
with respect to the 20-day notice re-
quirement of the 1968 version of the
Changes clause. X
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Lastly, we note that in both Pre-
ferred Contractors and Baltimore
Contractors, the decisions were ren-
dered following hearings at which
the parties were afforded the oppor-
tunity to offer evidence in support
of their respective positions. 

The appellant's contention that
the Government is required to give
the contractor notice of a construc-
tive change is entirely without
merit. With respect to such changes,
Paragraph (b) of the clause pro-
vides for the contractor to give the
contracting officer "written notice
stating the date, circumstances, and
source of the order and that the
Contractor regards the order as a
change order." 32 While appellant's
counsel advances the contention that
Government counsel has waived
reliance upon the 20-day notice pro-
vision by undertaking to argue the
merits of the case in- the Govern-
ment's Reply (notes 11 and 12, su-
pra, and accompanying text), no
authorities are cited in support of
the position and we are aware of
none. The argument that the Gov-
ernment is required to show prej-
udice as a result of a delay in giv-
ing notice of a claim merits serious
consideration. There is no doubt
that such a showing is required with
respect to the 30-day notice require-
ment.33 In the preceding portion of
this opinion, we have cited and

a2 The reliance appellant's counsel places
upon the case of ICA Southeast, Inc. (n. 10,
supra and accompanying text) is misplaced.
The decision in that case turned on a special
clause included in the contract. The Instant
contract contains no such special clause; nor
does it contain any counterpart thereof.

03 See R. R. TVler, text, spra at 58,864-
58,865; M. M. Sundt Construction CO., n. 27,
supra, at 50,424 ( * * Even if the 30-day
notice requirement was applicable there must

quoted from cases which hold that
the Government need not show prej-
udice where the contractor has
failed to give any kind of apprisal
notice within 20 days of the incur-
rence of the costs on which the claim
is based. R. R. Tyler, spra; Smith
& Pittman Construction Co. (n. 28,
supra).

Decision

The affidavit of George Ardiz-
zone 34 appears to have been pre-
pared without refereneQ to the fact
that on Apr. 24, 1976, he had in-
formed the field inspector of his in-
tention to file a claim in regard to
the safety requirement imposed by
the Government. According to the
field inspector's report for that date,
the claim when submitted would cite
excessive labor costs due to an addi-
tional man on the site which was not
covered in the specifications when
bid35 The claim submitted to the
construction engineer in Aug. of
1976 (Items 15 and 17), was pre-
sented on this basis.

While the field inspector has no
authority to make changes to the
contract, he was the representative
of the -Government on the job. In
his capacity of inspector, he pre-
pared daily written reports cover-
ing (i) the work being performed
(ii) safety conditions (iii) commu-
nications with the contractor and
(iv) instructions received from his

be a showing of prejudice before it will bar
consideration of an untimely claim. *").

The Government's burden of showing prejudice
must be carried by the submission of evidence.
It Is not satisfied by simply making allegations.
Power Line reators, Inc., IBCA No. 687-5-67
(Dec. 18, 1968), 69-1 BCA par. 7417.

u Text accompanying note 6, supra.
85 Note 17; and accompanying text.
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supervisor. The reports themselves
(Item 23) 36 do not show to whom
they were distributed but we pre-
sume that, whatever distribution
was made, it included the construc-
tion engineer and may have in-
cluded the contracting officer as
well.

We find that, as of Apr. 24,
1976,37~ the Government officials
charged with immediate responsi-
bility for administering the con-
tract were aware of the operative
facts pertaining to the claim in-
volved in this appeal; that such
knowledge was imputable to the
contracting officer; that if a written
component of the 20-day notice re-
quirement of the "Changes" clause
is necessary, it was supplied by the
Field Inspector's Daily Report for
that date; land that, consequently,
claimed costs incurred by' the con-
tractor on and after Apr. 4, 1976,
are for consideration on the merits.
Hoel-Steffen Construction C6o. v.
United States, supra; Davis Deco-
rating Service, supra; R. R. Tyler,
supra; and Smith & Pittman Con-
struction Co., supra. :

Remaining for consideration is
the question of what basis, if any,
exists for waiving strict compliance
with the 20-day notice requirement

ad As a contemporaneous written ecord of
job activities, the field inspector's daily re-
ports are entitled to a great deal of weight as
evidence. See Kean Construction Co., Inc.,
IBCA-501-6-65 (Apr. 4, 1967), 74 .D. 106,
109-110, 67-1 BCA par. 6255, at 28,964; B. B.
Tyler, text, supra, 77-1 BA par. 12,227 at
58,865-866 ("The contemporaneous records of
the Government, which are a part of the offi-
cial record in this appeal, carry far more
evidentiary weight that the unsupported alle-
gations of the contractor and his superinten-
dent * * *").

a7 Text accompanying note 17, supra.

of the "Changes" clause with re-
spect to claimed costs incurred prior
to Apr. 4, 1976. This question can-
not be answered definitively on the
basis of the present record. There
may be some benefit to the parties,
however, i discussing questions
raised by the record as presently
constituted.

As has been previously noted, the
Government appears to concede
that none of the contractual docu-
ments including the Bureau of Rec-
lamation's Safety and Health Reg-
ulations for Construction pre-
scribed the safety measure directed
by the Government and forming the
basis of the instant appeal.38

*While the Government's position
is not entirely clear, it appears to be
contending that the contractor
could properly be directed to com-
ply with the safety requirement in
issue as part of the contractual ob-
ligation it had assumed, because the
Occupational Safety and Health
Act requires an employer to furnish
a place of employment free from
recognimzed hazards (n. 5, supTra).

A contracting agency may re-
quire a contractor to meet standards
higher than those imposed by the
Occupational Safety and Health
Administration by expressly in-
cluding the higher standard in the
contract terms.29 The explanation
given of the Bureau of Reclama-
tion's safety policy at the precon-

3a Notes 5 and 16, supra, and accompanying
text.

39 Paul E. McCollum, Sr., IBCA-1080-10-75
(Feb. 24, 1976), 83 I.D. 43, 76-1 BA par.
11,746; Wright-Dick-Boeing, A Joint Venture,
ENG BCA No. 3576 (Feb. 10, 1977), 77-1 BCA
par. 12,437.
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struction conference reflects this
view of the contracting agency's
prerogatives in the area of safety
(11. 13, supra). In the absence of the
Government showing some basis in
the contractual documents for the
imposition of the safety require-
ment in issue, a question arises as to
whether the specifications can be
said to be defective. If, based upon
an augmented record, the Board
were to so find, there would be no
basis for invoking the 20-day cost
limitation provision with respect to
any of the costs claimed (n. 24,
supra).

The record before us also indi-
cates that the Government officials
with whom Mr. Ardizzone spoke
may have been confused as to the
source of their authority to direct
the contractor to have one man top-
side whenever a man was working
below the deck. In the affidavit pre-
viously mentioned, Mr. Ardizzone
states that the project inspectors, as
well as the project superintendent,
referred to the contract documents
and particularly the Bureau of Rec-
lamation's Safety and Health Reg-
ulations as the authority under
which they were proceeding. This
statement has not been denied by
the Government.40

Elsewhere in his affidavit, Mr.
Ardizzone states that he did not
question the Government's repre-
sentations that having two men on
the project was a requirement of
the contract until after the con-
tract work had been completed.
While there is no reason to sup-

4
0 N. 6, supra, and accompanying text.

pose that the representations attrib-
uted to the Government officials in
question were not made in good
faith, a question arises as to
whether they could have predomi-
nantly induced 41 the late filing of
the claim. If, based upon the evi-
dence adduced at the hearing, we
were to so find, the 20-day cost lim-
itation provision would not be a bar
to consideration of the claim on the
merits.

Except for our findings with re-
spect to the apprisal notice of Apr.
24, 1976, our comments have been
based upon inferences drawn from
the record as presently constituted.
The evidence to be introduced at
the hearing to be held may prove
some or all of such inferences to be
wholly unwarranted. The evidence
of record following a hearing may
fail to show (i) that the specifica-
tions were defective or (ii) that
actions by Government representa-
tives induced or materially contrib-
uted to the delay by the contractor
in giving notice of the claim. In
that eventuality and in the absence
of a showing of an apprisal notice
of a claim at any time prior to
Apr. 24, 1976, we could then be
confronted with the question of
whether the failure of the Govern-
ment to show prejudice as a result
of the delayed notice of claim has
the effect of vitiating the manda-
tory 20-day cost limitation provi-
sion. In such event the parties
would be expected to fully brief the
question of what meaning could be

4' Ionics, Inc., text accompanying . 23,
supra.



309UNITED STATES V. UNION CARBIDE CORPORATION
June 24, 1977

ascribed to the absolute nature of
the language employed in para-
graph (d) of the "Changes" clause
and the non-waivability language
of the Appendix which accompa-
nied the publication of such clause,
if a finding of prejudice is a prereq-
uisite to applying the 20-day cost
limitation provision.

Thus far the Government has not
requested that the claim be dis-
missed because of the failure of the
appellant to give the, notice per-
taining to the claim required by
Paragraph (e) of the "Changes"
clause. If such a question were to be
raised, the Government would be
required to assume the burden of
showing prejudice resulting from
the delay in giving that notice (n.
33, supra). Considering the de-
tailed nature of the records avail-
able to the Government covering
the entire period of contract per-
formance and the position taken by
the Government in these proceed-
ings with respect to the merits of
the claim presented (n. 11, supra),
it is at least very doubtful that such
a burden could be sustained with
respect to- this discretionary notice
provision.

Conczusion

The Government's motion to dis-
miss is denied.

WILLIAM F. MCGRAW,
Adminis~tative Judge,

: hairman.

I coNCUR:

G. HERBERT PACKiWOOD,
Administrative Judge.

UNITED STATES
V.

UNION CARBIDE CORPORATION

31 IBLA 72
Decided June 24,1977

Appeal from a decision of Chief Admin-
istrative Law Judge L. K. Luoma hold-
ing that the mineral deposit embraced
within the limits of the EZ No. 225
placer mining claim and the .C. 75
and J.C. 76 1ode mining claims is locat-
able under the Mining Act of 1872, as
amended, A-7345.

Affirmed as modified.

1. Mineral Leasing Act: Applicabil-
ity-Sodium Leases and Permits: Gen-
erally

A silicate will be considered to be: a
sodium silicate and subject to disposal
under the Mineral Leasing Act either
where the sodium within the deposit is
commercially valuable or where the
sodium is essential to the existence of
the mineral.

Robert E. Simpson, A-4167 (June 22,
1970), overruled to extent inconsist-
ent, Wolf Joint Ventures, 75 ID. 137
(1968), distinguished.

APPEARANCES: Fritz L Goreham,
Esq., Office of the Field Solicitor,
United States Department of the In-
terior, Phoenix, Arizona, for the appel-
lant; Howard Twitty, Esq., of Twitty,
Sievwright & Mills, Phoenix, Arizona,
for the appellee.

OPINION BY AD.IIINISTRA-
TIVTE JUDGE HENRIQUES

INTERIOR BOARD
OF LAND APPEALS

The United States has appealed
from a decision of Chief Admin-

3091
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istrative Law Judge L. K. Luoma,
United States v. Union Carbide
Corporation, Arizona 7345, dated
June 14, 1974, holding a deposit of
zeolite embraced within the limits
of the EZ No. 225 placer mining
claim and the J.C. 75 and J.C. 76
lode mining claims locatable under
the Mining Act of 1872, as
amended, 30 U.S.C. § 22 et seq.
(1970).

The sole issue on appeal is
whether the deposit of zeolite-bear-
ing ore found within the claim is
locatable under the general mining
laws, 30 U.S.C. § 22 et seq. (1970),
as Judge Luoma found, or is subject
to leasing under the provisions of
the Mineral Leasing Act of 1920, as
amended, 30 U.S.C. § 181 et seq.
(1970), as the Geological Survey
contends. We find ourselves in sub-
stantial agreement with Judge Lu-
oma and hereby adopt his, decision
with certain modifications noted
below. A copy of his decision p. 314
is appended hereto.

Our major difficulty with the
Judge's decision is his treatment of
the Bureau of Land Management
decision in Robert E. Simpson, A-
4167, June 22, 1970. In Simpson, the
Office of Appeals and Hearings,
BLM, vacated a decision of the
Arizona Land Office rejecting
Simpson's sodium prospecting per-
mit application for zeolite minerals
in certain lands. The Land Office
had rejected the application because
the lands requested were embraced
within various mining claims lo-
cated for zeolite. The Office of
Appeals and Hearings, BLM, recog-
nizing that the rejection was im-

plicity premised on the locatability
of the zeolite, examined this ques-
tion on appeal.

Starting from the premise that
"silicates of sodium are subject to
disposition only in the form and
manner provided in the Mineral
Leasing Act and are not subject to
location under the mining laws,"
Simpson drew an analogy between
zeolite and dawsonite which had
been held, in Wolf Joint Ventures,
75 I.D. 137 (1968), to be subject to
mineral leasing. Thus, it concluded
that "deposits of sodium silicates
classed as sodium zeolites" were not
subject to location.

Judge Luoma held that the zeo-
lites found within the claims, i.e.,
chahazite and erionite, were cal-
cium sodium aluminosilicates, not
sodium zeolites, and that the de-
posit did 'not contain a significant
presence of sodium. Therefore, he
held the deposit locatable under the
general mining laws.

We think this case points very
clearly to the peril of using termi-
nological categorization as a facet
of adjudication. The appellant
seems to be directing its effort to
naming the mineral substances as
sodium zeolite; the appellee seems
to be devoted to calling the sub-
stance a calcium sodium alumino-
silicate. The mineral deposit, how-
ever, remains structurally the same
no matter how it is designated. The
ultimate question is whether this
mineral on the claims in issue is a
type of deposit containing sodium
that Congress intended should be
removed from the workings of the
general mining laws, and made sub-
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ject to disposition only under the
mineral leasing statutes.

[1] It should first be noted that all
substances that contain traces of so-
dium or other leasable minerals are
not necessarily subject to the Min-
eral Leasing Act of 1920. Thus, in
Burn/ham ChemicaZ Co. v. United
States Borax Co., 54 ID. 183, 189
(1933), the Department clearly
considered the mineral "ulexite" to
be locatable as a calcium borate.
Ulexite's chemical formula shows
the presence of sodium, NaCaBO 9
8H20.;

The relevant statute speaks of
"chlorides, sulphatesj carbonates,
borates, silicates or nitrates of
sodium * * * 30 U.S.C. §261
(1970). For the purposes of this ap-
peal we are concerned with the
meaning of the term "silicates * * *
of sodium" as used in the Act. The
term "silicate minerals" s defined
as ''minerals with crystal structure
containing SiO4 tetrahedron ar-
ranged as (1) isolated units, (2)

'One issue in Brnham Chemical Co. v.
United States Borar C., 54 I.D. 183 (1933)
was whether under sec. 23 of the Mineral
Leasing Act of 1920, the sodium borate dis-
covered within the limits of the claims was
"dissolved In and soluble in ater, and ac-
cumulated by concentration The decision
found that the deposits were "not within the
:provisions of Sec. 23 of the Leasing Act at
the time such deposits were found." Id. at 189.
Subsequent thereto, in United States v. United
States Borera Co., 58 I.D. 426 (1943), the De-
partment reversed Burnham Chemical o.,
supra, finding that the sodium borate was ac-
cumulated by concentration and thus leasable.
The question then was whether the lands were
known to be valuable for sodium borate on
Sept. 2, 1927, the date of the discovery of the
deposit of colemanite and ulexite. Thus, the
decision in United States v. United States
Bora Co. did not reverse the implicit finding
that ulexite was locatable.

single or double chains, (3) sheets,
or (4) 3-dimensional networks."
Paul W. Thrush, ed., A Dictionary
of Mining, Mineral and Related
Terms at 1011 (1968). Zeolites are a
class of hydrated silicates of alu-
minum and either calcium or so-
dium or both. Id. at 1252. Zeolites
are clearly silicates. But the ques-
tion is whether the casual or fortu-
itous presence of sodium within the
molecular structure causes the zeo-
lites in the instant case to be classi-
fied as "silicates of sodium." We
think it does not.

We believe that a zeolite could
properly be classified as a silicate of
sodium, as contemplated by the
Mineral Leasing Act, spra, if
either of two contingencies occur.
First, the sodium must be present
in sufficient quantity so as to be com-
mercially valuable. An. analogy can
be drawn with the situation that
may occur with, granite deposits.
Theoretically, an uncommon vari-
ety of granite would be locatable
under the Building Stone- Act of
Aug. 4,1892,27 Stat. .348 30 U.S.C.
§161 (1970). Various amounts of
potassium naturally occur within
granite deposits. Potash, loosely de-
fined as a carbonate of potassium,
is subject to the Mineral Leasing
Act of Feb. 7, 1927, 30 U.S.C. § 281
et seq. (1970). The Geological Sur-
vey has taken the position that if an
uncommon variety deposit of gran-
ite contains potash in sufficient
quantity to be commercially recov-
erable, that deposit is disposable
only under the provisions of the
Mineral Leasing Act. (See e.g., Tr.
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101.) The logical and necessary
corollary to this position is that if
a deposit of such granite contains
certain amounts of potash but at
too low a level to permit economic
recovery, that deposit is subject to
location pursuant to the Building
Stone Act, supra. This, in our opin-
ion, is one proper criterion by which
to determine that a deposit is leas-
able under the Mineral Act as
amended. Both sides admit that the
sodium present in the deposits in the
instant case is not commercially
valuable.2

Secondly, the molecular structure
of the mineral must be ascertained
in order to determine whether the
mineral is locatable under the gen-
eral mining laws, or is disposable
only by lease under the Mineral
Leasing Acts. If the presence of
sodium or any other material listed
in the Mineral Leasing Acts is
essential to the existence of the min-
eral, that mineral is leasable and not
locatable. Thus, as the decision in
Wolf Joint Ventures, supra, found,
dawsonite, while admittedly a dou-
ble salt with aluminum present, re-
quires sodium carbonate for its
molecular structure. Regardless of
whether the sodium was commer-
cially recoverable, dawsonite would
be subject to the provisions of the
Mineral Leasing Act. The structure

2 We think that the legislative history of the
Potassium Act of 1927, Act of Feb. 7, 1927, 44
Stat. 1057, 30 U.S.C. § 282 et seq. (1970), sup-
ports appellee's assertions that leucite and
alunite were seen as within the ambit of that
Act because of their potential value as a source
of potash and not simply because the minerals
contained some potassium. See e.g., Hearings
before the House Committee on the Public
Lands on H.R. 9029, 6th Cong., 2d Sess., 31-
32, 38-39 (1925).

of zeolite on the other hand has no
molecular requirement for sodium,
but merely for a cation. The molec-
ular structure of zeolite does not
vary essentially, dependent upon
which cation is present. It is struc-
turally immaterial whether the ca-
tion be calcium, sodium, potassium,
or magnesium. Therefore, it cannot
be said that the presence of sodium
is essential to the existence of a zeo-
lite deposit. The decision in Wolf
Joint Ventures, supra, does not im-
pel a contrary result.

We note that the decision of
Judge Luoma found, pursuant to
the test established in Simpson, that
the deposit did not possess a signifi-

cant presence of sodium. In a very
real sense we are attempting to for-
mulate a test which might deter-
mine this question. We do not be-
lieve, as the Government contends,
that the fact that sodium has a
higher unit cell occurrence than cal-
cium or magnesium has any intrin-
sic bearing on whether the presence
of sodium is significant. Rather, we
believe that the two-fold test we
have outlined deals with this ques-
tion more concretely than the anal-
ysis undertaken in Simpson, spra.

Inasmuch as the zeolite deposit at
issue meets neither of these tests, it
must be held to be locatable under
the general mining laws. Further-
more, we believe that, analyzed in
the light of this decision, the deci-
sion in Robert E. Simpson, supra,
cannot be maintained, and it is
hereby overruled to the extent it is
inconsistent with the views ex-
pressed herein.
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Judge Ritvo, in dissent hereto,
argues that: "the question should
be whether the sodium is essential
to the existence of the zeolite de-
posit, not whether there can be
other zeolite deposits with another
cation." Infra at 329.

He then states: "while it [so-
dium] is there it is essential to the
stability of the zeolite."

In our opinion, Judge Ritvo mis-
takes the concept of "present" with
the concept of "essential." The fact
that something is present does not
make it essential. The evidence
clearly points out that the deposit
of zeolite is chiefly a calcium-type,
rather than a sodium. The sodium
cation is present in the mineral, but
it is not essential to its structure. In
the instant case, the majority of the
cations are provided by calcium.

The dissent's discussion of the
failure to join George Hunker, who
in Sept.- 1972 filed a prospecting
permit application covering the
lands embraced by the mining
claims herein, confuses two dis-
parate concepts: the existence of an
interest that would be sufficient to
support intervention in an appeal
by a party and the existence of an
interest that is of such a nature as to
be legally termed "indispensable" to.
a resolution of the case.

In the instant case it is important
to note that the party who is argued
to be "indispensable" would not be a
party defendant, but rather would
be a party plaintiff. Surely the re-
spondent herein cannot be required
to join a party inimical to its inter-
ests, particularly where, as here, the

appellant and not the respondent
was the moving force behind the
contest proceeding.

Moreover, even should the Gov-
ernment prevail on the merits of a
case such as this, Hunker would not
necessarily receive any benefits. At
best, all that Hunker would be pos-
sessed of would be a preference
right of priority to be considered
when and if the Department de-
cided that issuance of sodium pros-
pecting permits for the land in is-
sue was in the Government's inter-
est. As Judge Ritvo noted in a pre-
vious case involving a phosphate
prospecting permit application,
" * * the filing of a phosphate
prospecting permit application
creates no vested rights in the ap-
plicant * * * William F. Martin,
24 IBLA 271 (1976).

The applicable regulation, 43
CFR 3510.0-3, provides that "the
Secretary is authorized to issue per-
mits to prospect unclaimed and un-
developed land areas subject to the
provisions of the Mineral Leasing
Act, as amended * * *." The De-
partment has consistently held that

* * prospecting permits are to
be issued only where the existence
or workability of the phosphate. bed
underlying the land has not [yet]
been determined." William F. Mar-
tin, supra; Atlas Corp., 74 I.D. 76
(1967). There seems little question
that regardless of whether the de-
posit of zeolites is deemed locatable
or leasable its workability has been
demonstrated and thus, if leasable,
the lands could only be leased by
competitive bidding.

313



314 DECISIONS OF- THE DEPARTMENTr OF- THE INTERIOR [84 I.D.

We stress that our decision in this
case relates only to the claims in is-
sue where the zoolites have not been
shown to have a significant amount
of sodium. Zeolites having a differ-
ent composition from those at issue
here are not passed upon.

Accordingly, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion appealed from is affirmed as
modified, and the contest complaint
is dismissed.

DouGLAs E. HNRIQUs, 
Administrative Judge.

I CONCUR:

FREDERICK FIsnMAN,
Administrative Judge.

June 14, 197.4

: :DEYOISION X

UNITED STATES OF AMERICA
Contestant

.: ~~~~~v.
UNION CARBIDE CORPORATION,

Contestee

Arizona 7345

Involving the Z No. 225 placer mining
claim and the J.C. 75 and J.C. 76 lode
claims situated in Sec. 13, T. 11 S., R.
28 E., GSR Mr., Graham County,
Arizona.

Oomplaint Dismissed

The Bureau of Land Management,
United States Department of the Inte-
rior, filed a complaint against the above-
named -placer mining claim on Nov. 7,
1972. The complaint charged:

"The EZ No. 225 placer mining claim
is invalid because the minerals sought to

be located are not locatable under the
general mining law."

Contestee filed a timely answer deny-
ing the charge.

A prehearing conference was held on
Jan. 30, 1973, at Phoenix, Arizona. Con-
testant was represented by Fritz L. Gore-
ham, Esq., Office of the Solicitor, Depart-
ment of the Interior, Phoenix, Arizona.
Contestee was represented by Howard A.
Twitty, Esq., Twitty, Sievwright & Mills,
Phoenix, Arizona.

By agreement of the parties, the com-
plaint was amended to include the lode
-claims, J.C. 75 and J.C. 76. Mr. Twitty
stated that the lode claims embraced the
same ground as the placer location and
that the only reason the lode locations
were made was to prevent others from
top locating over the placer. The parties
agreed that the mineral deposit [if locat-
able] was properly located as a placer
and that no lode versus placer issue
would be raised. The parties also agreed:

1. That neither party would challenge
the other party's manner of cutting sam-
ples, where they came from and handling
of the analyses.

2. That prior to hearing they would
exchange papers showing each' party's
analysis of the mineral or- minerals
involved.

3. That prior to hearing they would
make every effort to agree on the chemi-
cal compound or formula of the mineral
or minerals involved' and reduce it to
writing which could be received in evi-
dence by stipulation. -

4. That prior to hearing they would
make every effort to reach agreement on
the, specific issue or issues involved.

5. That there was no issue on the pru-
dent-man rule of discovery and market-
ability.

The hearing was held on July 17, 1973,
in Denver, Colorado. Contestant was rep-
resented by Mr. Goreham. Mr. Twitty and
Patrick J. Morgan, Esq., of the Union
Carbide Corporation, New York, New
York, represented Contestee.

The basic issue herein is whether the
deposit of: zeolite-bearing ore found on
the EZ No. 225 claim is locatable under
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the general mining laws, 30 U.S.C. § 22 et
seq. (1970), or subject to leasing under
the provisions-of the Mineral Leasing Act
of Feb. 25, 1920, as amended. 30 U.S.C.
§181 et seq. (1970).

The EZ No. 225 claim, covering lands-in
Graham County near Bowie, Arizona,
was located for zeolite on Apr. 15, 1961,
by T. H. Byde, as agent for Union Car-
bide Corporation (Ex. 6). As a protective
measure, the lands embraced by the EZ
No. 225 claim were also located as two
lode claims, the J.0. 75 and 1.0. 76, on
Sept. 14, 1972 (Ex. 7 and 8).

General Background of Zeo~tes

Zeolites belong to a group of naturally
occurring minerals called framework sili-
cates. There are several groups of frame-
work silicates: the feldspars, the feld-
spathoids and the zeolites. Zeolites. were
first recognized as a new group of miner-
als by a Swedish Mineralogist in 1756.
There are more than 40 naturally occur-
ring zeolites. All the zeolites are crystal-
;line hydrated aluminosilicates of alkali
(e.g.,, sodium and potassium) and alka-
line earth (e.g., calcium and magnesium)
elements (Ex. -G, p. 1; EX. 5, p. 8, Tr. 19-
20). The two principal zeolites found in
the ore deposit on the EZ No. 225 claim
are chabazite and erionite (T.r 17; Ex. 5,
p. 24).

Zeolites have three components: a crys-
talline aluminosilicate framework struc-
ture, cations and water molecules (Tr.
30). The framework structure is based on
an infinitely extending three-dimensional
network of A104 and SiO 4 tetrahedra
linked to each other by the sharing of all
the oxygens (Ex. 5, p. 3). The structure
encloses interconnected cavities occupied
by the cations and water molecules (Ex.
G,P.1).

The tetrahedra of four oxygen ions
surrounding a silicon or aluminum ion
act as the building blocks of the zeolite
framework. A silicon ion has four posi-
tive charges which neutralize one of the
two negative charges on each oxygen.
The remaining negative charge on each

oxygen combines with another silicon or
aluminum ion. The aluminum ion has
only three positive charges. (Ex. 5, p. 5).
The deficiency must be made up by an
additional positive charge of alkali met-
als, such as sodium or potassium with
one positive charge (AM+) for each atom,
or alkaline earths, such as calcium or
magnesium with two positive charges
(M++) for each atom (Ex. 5, p. 6).
Such positive charges, known as cations,
in most cases may be completely inter-
changed for other cations without de-
stroying the crystalline framework struc-
ture. Such an interchange of cations is
called cation exchange (Ex. G. p. 6).

Water molecules, along with the ex-
changeable cations, occupy channels and
interconnected voids within the crystal-
line framework structure of the zeolites
(Ex. 5, p. 11). The water may be reversi-
bly removed without significant struc-
tural distortion (Ex. G, p. 7; Tr. 34, 132).
The dehydration of zeolites is necessary
to free the cavities and channels of the
zeolites for their commercial use as mole-
cular sieves and as adsorbents (Ex. G, p.
8; Es. 5, p. 1-4).

Zeolites exhibit molecular sieve prop-
erties' based on the size of the apertures
that connect the voids (Ex. X, p. 8).
Zeolites formi microporous molecular
sieves whose apertures or pores are less
than 10A in diameter 1 (Es x. 5, p. 1).

The term molecular sieve may refer to
microporous solids which can separate
molecules based on differences in size and
shape. The molecular sieve action can be
total; certain large molecules may be
totally prevented while diffusion of
smaller molecules may occur, or there
may be a partial sieve action where dif-
ferent size molecules may diffuse or pene-
trate the solid at varying rates under
various conditions (Ex. 5, p. 3).

Such properties make zeolites very use-
ful in the removal of water and sub-
stances such as sulfur dioxide and hydro-

1 AIs one angstrom. An angstrom Is a unit
of linear measurement. One inch equals 254,-
000,000 A (r. 5, p. 1).
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gen sulfide from gas streams (Ex. 5, p.
21) and in selective adsorption of other
materials (Tr. 108).

Applicable Law

The general mining laws, 30 U.S.C. § 22
et seq. (1970), provided for the location
of valuable mineral deposits on lands be-
longing to the United States. However,
the Mineral Leasing Act of Feb. 25, 1920,
as dasended, 30 U.S.C. § 181 et seq.
(1970), removed deposits of certain listed
minerals from acquisition under the
general mining laws and made them
subject only to lease. Sodium was one of
those minerals.

The provisions of the Mineral Leasing
Act applicable to deposits of sodium are
as follows:

30 U.S.C. § 181 (1970) reads in perti-
nent part:

"Deposits of * C * sodium * * * shall be
subject to disposition in the form and
manner provided by this chapter to. citi-
zens of the United States, or associa-
tions of such citizens, or to any corpora-
tion organized under the laws of the
United States, or of any State or. Terri-
tory thereof, *

30 U.S.C. § 193 (1970) provides in per-
tirent part:

"The deposits of * "* sodium *' * here-
in referred to, in lands valuable for such
minerals, * * * shall be subject to disposi-
tion only in the form and manner pro-
vided in this chapter, except as to valid
claims existent on Feb. 25, 1920, and
thereafter maintained in compliance with
the laws under which initiated, which
elaims may be perfected under such laws,
including discovery."
80 U.S.C. § 261 (1970) provides in per-

tinent part: 
"The Secretary of the Interior is here-

by authorized, under such rules and regu-
lations as he may prescribe, to grant to
any qualified applicant a prospecting
permit which shall give the exclusive
right to prospect for chlorides, sulphates,
carbonates, borates, silicates, or nitrates
of sodium, in lands belonging to the
United States for a period of not exceed-
-ing two years: * * *"

30 U.S.C. § 262 (1970) provides in per-
tinent part:

"Upon showing to the satisfaction of
the Secretary of the Interior that valua-
ble deposits of one. of the substances
enumerated in section 261 of this title
have been discovered by the permittee
within the area covered by his permit and
that such land is chiefly valuable there-
for, the permittee shall be entitled to a
lease for any or all of the land embraced
in the prospecting permit * * * ̀

The law relating to the question of
whether a body of ore may be considered
a deposit of sodium within the meaning
of the Mineral Leasing Act is limited to
a few decisions of the Department of the
Interior. Such a question arose in Wolf
Joint Venture, et al., 75 I.D. 137 (1968).
Therein, certain sodium preference-Tight
lease applicants were afforded the op-
portunity to request a hearing at which
evidence was to be presented about cer-
tain enumerated questions relating to the
nature of the occurrence of the minerals
in certain deposits, the extent of such de-
posits and the feasibility of the develop-
ment of the various minerals in the
deposits. Id. at 139-140. The principal
mineral of question in Wolf Joint Ven-
ture8 was dawsonite, which is a double
salt-a sodium aluminum carbonate.
About the locatability or leasability of
dawsonite, the Solicitor stated: 

"Notwithstanding the presence of alu-
minum as a constituent element of the
mineral, dawsonite is among the sodium
substances enumerated in section 23 of
the Act. As such, dawsonite, as well as all
of the other enumerated substances of
sodium, is subject to disposition only un-
der the provisions of the Mineral Leasing
Act. (Footnote cited, E.g. analcite
(NaASi 2O6.H20)) United States v. U.S.
Borax Co., 58 I.D. 426, 432 (1943)." 

In Robert . Simpson, A-4167 (June
22, 1970), the Office of Appeals and Hear-
ings considered an appeal from a decision
of the Arizona Land Office which rejected
Simpson's sodium prospecting permit ap-
plication for zeolite minerals in certain
lands in sections 18, 19, 20, 28, 30 and 33,
T. 11 S., R. 29 E., G.S.R.M., Graham
County, Arizona, because the applied for
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lands were already appropriated under
the general mining law. The Land Office
decision was reversed and the Office of
Appeals and Hearings stated:

* we have concluded that the so-
dium zeolites are silicates of sodium sub-
ject to disposition only under the Mineral
Leasing Act of 1920, as amended, and are
not subject to location and acquisition
under. the mining laws of the United
States.

i, * * * *> * i:

"e * * we conclude that deposits of

sodium silicates classed as sodium zeo-
lites are subject to disposition only under
the sodium provisions of the Mineral
Leasing Act of 1920, and that such de-
posits are not subject to location and dis-
position under the mining laws of the
United States. It is our opinion that with
respect to a particular zeolite, the cation
of the framework must be sodium or con-
tain a significant presence of sodium in
order for the zeolite to be described as
a sodium zeolite or a sodium silicate
compound.

i; * * * * * *

"In our opinion, both herschelite,
which has a nearly pure sodium cation
(91 percent), and the intermediate cha-
bazite, which contains a significant pTes-
ence of sodium in the -cation charge,
would be subject to the sodium provisions
of the MineralLeasing Act. So long as an
occurrence of a particular zeolite may be
properly identified, in the mineralogical
sense, as an intermediate sodium-calcium
zeolite, it would be a silicate of sodium
enumerated in section 23 of the Mineral
Leasing Act."

The Conservation Division, Geological
Survey, by memorandum dated Mar. 10,
1971, concurred with the technical state-
ments and findings in Simpson and the
Solicitor expressly approved of the con-
clusions therein., Disposition of Sodium
zeolte Under the Mineral Leasing Act
of 1920, M-36823, May 7, 1971.

In an .early Departmental decision,

Burnham Chemical Co. v. U.S. Borax Co.
and Western Boram Co., 54 I.D. 183
(1933), the Assistant Secretary dismissed
as untenable an argument that kernite

243-118-77---5

was not a leasable mineral because the
commercial products made from kernite,
namely borax and boric acid, were valu- 
able for their boron content and not for
the sodium therein. The Assistant Sec-
retary stated:

"The act [Mineral Leasing Act] spe-
cifies among the salts named "sodium bo-
rate," and relates to the deposit found
in the ground, and it is immaterial what
constituents thereof are the most useful
after it has been made into a commercial
commodity. If that argument were valid
it would, of course, follow that no. so-
dium borate from which borax is made
would be within the purview of the Leas-
ing Act, either as it originally stood or as
amended." Id. at 186.

Evidence

Contestant's analyses of its samples
from the EZ No. 225 placer claim are con-_
tained in a report (Ex. ) prepared by
Dr. Richard A. Sheppard. 2 A comparable
report (Ex. 5) on the samples taken by
Union Carbide Corporation was compiled;
by Dr. Donald W. Breck.h

2 Dr. Sheppard is a geologist for the Geologi-
cal Division of the IJnited States Geological
Survey in Denver, Colorado. He was graduated
from Franklin & Marshall College in 1956 with,
a P.S. in geology. Four years later he received .
a Ph.D. in geology from Johns Hopkins Uni-.
versity and since that time has been employed
by the Geological Survey. From Dec. 962
until the present he has been the project chief
for the seolite project in southeastern Cali-
fornia. He has authored.or co-authored numer-
ous publications dealing with zeolites (Ex. A).

Dr. Breck is currently Senior Research
Fellow for the Union Carbide Corporation n
Tarrytown, New York. He received a B.S. and
a M.S. in chemistry in 1942 and 1948, re-
spectively, from the University of New Hamp-
shire. He has been employed by Union Carbide
Corporation since graduating from Massachu-
setts Institute of Technology in 1951 with a
Ph.D. in inorganic chemistry. His entire ten-
ure with Union Carbide has been spent work-
ing with zeolites. He has research experience
in inorganic fluorine chemistry, inorganic sili-
cate chemistry, mineralogy and physical
chemistry. He has authored a book on zeolites
entitled Zeolite Molecular Sgieves: Structure,
Chemistry nd Use, Wiley, New York, 17&
He has also authored or co-authored an exten-
sive number of publications dealing with the
physical properties of zeolites. He has received
over 20 patents for synthetic zeolites and
processes involving zeolites. (Ex. 1).
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Dr. Sheppard's report consists of three
parts: a general statement about zeolites.
outlining their properties, structure,
chemistry and occurrence; a general
statement, about the two principal zeo-
lites on the claim, chabazite and erio-
nite; and the mineralogy and chemistry
of, the -ore and ore minerals from the
claim (Tr. 16-17). Dr. Sheppard was not
involved in the sampling nor in the test-
ing of the samples. He merely assembled
the -raw data and prepared the report
(Tr? 17).

Dr. Sheppard reported that the deposit.
on the claim consisted chiefly of zeolites.
By X-ray diffraction the percentages
were determined to be about 70 to 80%
chabazite, 10 to 20% erionite, 5% clino-
ptilolite and about 5. other materials
(Tr. 18). He believed that zeolites could
be divided on the basis of their predomi-
nant: eations. He. considered a sodium
zeolite: to be one in which the- sodium
cationi was predominant. Based on the
analyses, he felt sodium was the pre-
dominagt cation in the ore from, the EZ
No. 225 claim and that the zealites should
be considered sodium zeolitds.: which in
turn generally could be considered sodi-
um silicates (r 21, 26) .

-Dr.,Sheppard stated that Table 6 (Ex.
,<p.* 85' showed that sodium iade up

aliOut 55%' of'the cations for chabazite
(WIc22). The figures in Table repre-

sent atoms per umt cell calculated on the
basis of 72 oxygen atoms. Chabazite was
separated from the bulk ore f and the
separation was considered to be About
99% pure. The erionite separation was
only about 55% to 80% pure (Tr. 22).
The' following testimony was elicited
from -Dr. Sheppard concerning the
calculations for Table 6:

Q. When'4 you calculated' the atom
weights f this Table 6, you were as-
suming these samples were pure samples,:
were ou not?

A. I treated them as if they were
nonomineralic, as if they consisted of
only one mineraL

Q. They were pure?
A. Right.

' Q. Now, on your Table 6, if, by ion ex-
change the calcium in the chabazite was
replaced with, I mean the sodium in the
chabazite in your Sample 1 was replaced
with calcium, how many ions of, or
atoms of calcium would be required?

A. Say half.
Q. Half of 3.61?
A. Right.

(Tr. 47-48)
He explained that while sodium makes

up about 55% of the sum of the mag-
nesium, calcium, sodium and potassium
cations (Tr. 23), such percentage repre-
sents the exchangeable cations by atoms,
not by weight (Tr. 57)..,

A significant difference in the reports
was pointed out by Dr. Sheppard incom-
paring his Table 3 (Ex. G p. 25) with
Dr. Breck's Tables 7 and 8 (Ex. 5, p. 24)X
(Tr. 26-27). The tables express the
weight percentage of zeolite in the bulk
ore. Table 3 and Table 8 show the results
of X-ray powder diffraction analyses.,
Contestant's analysis shows the three
sample average to, be 75% chabazite,
15% erionite, 5% clinoptilolite, and an
average total of 95% zeolites. Union
Carbide's three sample average is about
60% chabazite, about 28%erionite, no
significant amount'of cinoptilolite, and
an average total of 87.3% zeolites. The
other 12.t% is apparently gafigue mate-
rial (Tr. 109). TabIe 7 (Ex. 5, p. 24)
represents an analysis of the bulk ore
samples by oxygen adsorption. No com-
parable test was performed by Contest-'
ant, nor was Dr. Sheppard familiar
with the oxygen adsorption test (Tr. 42-
43.).

The oxygen' adsorption test showed
the average percentage of zeolites in the
ore to be the same as that shown by Con-
testee's X-ray diffraction analysis. 7.3%.
Clinoptilolite did not show up because
the pore size of clinoptilolite following
dehydration is too small to adsorb oxy--
gen (Tr. 110). According to Dr. Breck,
clinoptilolite is 'a very minor component
of the deposit (Tr. 113).

Dr. Sheppard indicated that the fact
that Contestee's analyses showed an
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average of about 60% chabazite, while
contestant's average was 75% chabazite,
could.be significant in that Contestant's
analyses showed chabazite to contain
more sodium than does erionite (Tr. 28-
29).

In reference to. Table 1 (Ex. G, p. 22)
which contains the figures for the weight
percentage chemical analysis of ore from
the claim, Dr. Sheppard stated that the
sum of the sodium and potassium oxides
and the sum of the calcium and magne-
sium oxides were just about equal, being
about four percent (Tr. 41). However, in
two of the three samples the weight per-
centage of the alkaline earth oxides did
exceed the weight percentage of alkali ox-
ides (Tr. 42). In fact the table discloses
that for each sample the weight percent
of CaO is greater than that of NaO.

While chabazite was successfully sep-
arated from the ore in the laboratory, Dr.
Sheppard knew of no commercial opera-
tion by which chabazite-and erionite are
being or could be separated (Tr. 53). Dr.
Russell G. Wayland' disagreed with Dr.
Sheppard, he believed there were existent
processes by which chabazite. could be
commercially separated (Tr. 93).

When asked to define a sodium deposit,
Dr. Sheppard responded:

"THE WITNESS: Sodium, being a
metal as far as I know, sodium itself
doesn't occur in nature, so there are no
deposits of sodium. The sodium is a very
reactive element and it combines with
other things like chabazites and sulphites
and enters into the silicates and so forth,

4 Dr. Wayland is the Chief, Conservation Di-
vision, United States Geological Survey. Dr.
Wayland received a .S. in mining engineer-
ing in 1934 froln the University of Washing-
ton. In 1936 he was graduated from the Uni-
versity of Minnesota with a M.S. in economic
geology. The following year he received an A.M.
from Harvard University in economic geol-
ogy. He then returned to the University of
Minnesota-and was graduated in. 1939 with a
Ph. D. in geology. He is a member of a num-
ber of professional geological organizations
and is a certified professional geologist. He
has published numerous articles and reports
on a wide range of geological topics (Ex. C).

but if you would say a deposit of sodium
mineral, I mean sodium itself doesn't oc-
cur as sodium in nature." -

(Tr. 58)

And on whether the deposit on the
claim herein could be characterized as a
sodium deposit:

"THE WITNESS: Again, it is a deposit
of a sodium bearing Zeolite.

"JUDGE LUOMA: Do you have ex-
pertise or knowledge of commercial uses
of sodium?

"THE WITNESS: No, I don't.
"JUDGE LUOMA: You don't know

then whether a sodium as you found it
to be present in the Zeolite would be in
and of itself commercially usable?

"THE WITNESS: I don't know that.7

(Tr. 59)
Dr. Russell G. Wayland, Chief, Con-

servation Division, United States Geo-
logical Survey (see above), concurred in
the conclusions reached by Dr. Sheppard
in his report (Tr. 63). Dr. Wayland felt
the deposit was a sodium silicate deposit
within the meaning of the Mineral Leas-
ing Act and, therefore, leasable. When
asked whether sodium was a dominant
or essential cation in the deposit, he
stated: 

"A. Whether it is dominant is not a
controlling point, that it is essential is
a controlling point and it is an essential
constituent. Without it, these would not
be leasable and without it these particu-
lar deposits would not be Zeolite, they
would not be sodium silicate, but they are
in my view and also in the view of Dr.
Sheppard.",

(Tr. 63)

Also, as to the function of sodium in
the deposit, he explained:

"THE WITNESS: It is an essential
constituent of these [sic] Zeolite. With-
out- its presence there these minerals
would not have the properties that they-
do to go beyond immediately foreseen
properties. And the other function is that
it is present and the Government owns
the deposit."
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"JUDGE LUOMA: The fact that the
calcium itself is present is important to
you?

"THE WITNEbSS: Not very. 
"JUDGE LUO-MA: Was that your testi-

mony?
"THE WITNESS: No. The sodium is

present, it is required to be there in these
crystalline structures, as Dr. Sheppard
brought out, and I am sure Dr. Breck will
in his report, say the same thing. So
without the sodium in these particular
minerals you don't have these minerals."

(Tr. 94)
Dr. Breck had a different response on

whether sodium was essential:
"A. Well, it is certainly not an essen-

tial component. There are chabazites that
occur that are primarily all calcium and
there are, of course, there are some Zeo-
lite minerals that have as many as four
cations, so sodium per se is not an essen-
tial component either to the formation or
to the Zeolite afterwards. We, for exam-
ple, synthetically manufacture three
sodium based Zeolites. In one instance,
in fact two instances, we go through
deliberately an ion exchange procedure
to remove the sodium because we don't
want it for the end adsorption unit and
in that text the sodium is neither essen-
tial nor desirable.

(Tr. 117)
Dr. Wayland was questioned exten-

sively about the effect of the Minutes of
the Sodium Board dated December 30,
1960, which attempted to establish
standards for the classification of sodium
lands (Tr. 69-80). The minutes were not
approved by the Director of the Geologi-
cal Survey until July 24, 1961 (Ex. P).
Concerning such approval, Dr. Wayland
testified:

"A. They are standards which we will
apply, they are guidelines to us. We use
them. We would use those for broad clas-
sifications as opposed to case load ques-
tions. We might use them, we are a pro-
fessional organization and we rely on
the judgment of our geologists, our Dis-
trict geologists, our Regional geologists
and where we have a question we go all

the way to the Director. When we are
putting out something which is rather
systematically and well documented, we
go all the way to the Director for his
blessing. We don't feel necessarily that
we have to, but we think it is the best
thing because if we are going to have
something which has been rather thor-
oughly worked up, we feel he should
know about it and it becomes a document
which we will show anybody who asks or
exhibits an interest.

Q. Then the Director's approval does
not-is not the thing that makes them
official ?

A. It helps a lot.
Q. Well, xwhat is the effect of the Di-

rector's approval?
A. It proves he saw it and he had no

problem with it.
Q. Other than that, his approval

doesn't mean anything?
A. There is nothing in the law or reg-

ulations that require he has to approve
those standards in that form before we
put them into practice. e *

(Tr. 74-75)
Dr. Wayland's testimony is in appar-

ent conflict with a letter dated June 26,
1973, signed by him in which he stated
on p. 2 at 5(e) (Ex. 12)

"Prior to final approval of the min-
utes, they are used for information pur-
poses only and are not used as classifi-
cation standards."

In addition, Exhibit F, which is a copy
of the approved Minutes of the Sodium
Board, has a cover memorandum from
the Chief, Conservation Division, to the
Director, Geological Survey, which
states::

"Your approval of this memorandum
will constitute our authority for apply-
ing these new standards to land classi-
fication."

As to the quantity of sodium necessary
in order for him to consider the mineral
leasable, Dr. Wayland testified:

"THE WITNESS: I would not draw
the line at 49.9 alkali as opposed to al-
kaline earth. I would draw the line some-
where down much closer to 20 percent.
The mineralogist will consider that he
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has essentially an end member if he is
within 20 percent of one end of it, but
what we are talking about here are in-
termediates in the series and I feel that
we have properties that are, due to the
presence of sodium as well as calcium, in
the intermediate of this isomorphus
series and therefore, we are dealing
clearly with the mixtures that is. de-
scribed in these papers, technical papers
here." (Tr. 96-97)

The testimony presented by Contestee
will be discussed next. Dr. Donald W.
Breck, Senior Research Fellow for the
Union Carbide Corporation (see above),
testified that the material processed from
the claim herein is designated by Union
Carbide as AW 500 (Tr. 109). During
the processing of AW 500 there is no at-
tempt made to separate chabazite and
erionite nor to remove the gangue ma-
terial. Dr. Breck knew of no commercial
process by which those zeolites could be
separated (Tr. 109). Contestee uses the
ore from the claim commercially without
beneficiation because it makes no differ-
ence whether it is habazite or erionite
for Contestee's purposes (Tr. 111).

During ion exchange or dehydration,
there is little or no effect on the alumino-
silicate structural framework of chaba-
zite or erionite (Tr. 111).

In referring to Contestant's electron
micrographs of the samples from the
claim (Ex. G, Fig. 3-6, 27-S3), Dr. Breck
stated that they did not provide any help-
ful information for Contestee's purposes
and he felt they were totally irrelevant
in terms of Contestee's product use (Tr.
112). He felt the same about Contestant's
spectrographic analysis (Tr. 113).

Dr. Breck explained the reason why
Union Carbide had not made a separa-
tion of chabazite and erionite and done
separate analyses on each, by stating:

"A. Because I didn't consider that rele-
vant either. We mine the ore and we
processed it as it is and we sell a particu-
lar product. We carry through no separa-
tion so we are therefore not interested
in the chemical makeup of even one coin-
ponent." (Tr. 113)

While Dr. Sheppard felt that sodium
was the predominant cation in the ore
deposit, based on the results in Table 6,
Ex. G, p. 35, which express the unit cell
composition of chabazite and erionite
based on 72 oxygen atoms, Dr. Breck dis-
agreed. Dr. Breck testified:

"* If you start out with, let's say
in this particular case, four sodium ions
and we replace only one calcium ion comes
in it automatically has to kick out two
sodiums. That means you have left two
sodium and one calcium, so we are now
at the point where we have twice as many
sodium as calcium.

JUDGE LUOMA: Same job is being
done though?

THE WITNESS: The same job is being
done, right. In fact, I won't go into this,
in many, cases it is preferable to have a
calcium form. However, in our processing
of the ore, as yet we have not gone into
that because it is not necessary, but fur-
ther refinement in the product might re-
quire it.

JUDGE LUOMA: Well, in layman's
languag6 then, is the end result that even
though by one method it may appear to be
predominantly sodium in effect it may in
another way of measuring it, [be] pre-
dominantly calcium because of the two to
one relationship?

THE WITNESS: That's true.
JUDGE LUOMA: Is that a correct

statement?
THE WITNESS: That's true in the

way I determined this on the mole basis.
If you count the Na2O and the CaO the
divalent ions are in the majority. But if
you count numbers of. individual ions
then because of this two to one relation-
ship you can have or do have more sodium
than calcium, but the calcium is perform-
ing a dual role for your purposes. It is
performing a dual role."

(Tr. 122-123)
Dr. Breck felt the unit cell analysis

was irrelevant and that there was a built-
in bias in such analysis. He stated:

t * you are counting individual
atoms and in this case you are forgetting
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that one calcium is equivalent to two
sodium or two potassium because they
fulfill the structural function of two of
the other ions.

4'* * *' * *, *

A. Yes, there is a built-in bias. You have
expressed these compositions in several
other ways. Really, if you want to look
at something ludicrous take the compound
SiO2 for quartz. It is 50 percent by weight
silicone atoms on a number basis, but not
if you got to go to a volume basis it is
over 90 percent oxygen so it depends on
what you pick as your basis."

(Tr. 116)

Dr. Breck believed that of the three
means used to calculate sodium-calcium
content, weight percent analysis, mole
analysis, and unit cell analysis, weight
percent analysis made the most sense for
the purpose of the contest as he under-
stood it (Tr. 116).

Dr. Breck did not consider the ore de-
posit on the claim to be a sodium deposit.
In his opinion a deposit containing so-
dium as 'a usable chemical component
that could be commercially extracted
would have to contain much more sodium
than the deposit herein (Tr. 119).

When asked whether the sodium found
on the claim could be extracted and used
in industry, he responded:

"THE WITNESS: It is present in too
small a quantity and there is no process
that I can envisage whatsoever foreseen
that would be economically operable to
extract that small amount of sodium, as
compared, for example to the occurrence
of sodium in other more usable raw
material forms."

(Tr. 119-120)
Dr. Breck stated that he absolutely

would not agree that the deposit could be
classified as a sodium silicate (Tr. 123).
He would classify the deposit on the EZ
No. 225 claim as a calcium sodium alumi-
nosilicate. He made such classification
with the realization that his analyses
showed the calcium content to be only
slightly greater than the sodium content.

In his opinion the deposit is better classi-
fied as a calcium sodium aluminosilicate
than as a sodium calcium aluminosilicate.
In that regard he would disagree with
the conclusions of Contestant's %witnesses.
However, lie would not disagree with the
analytical data presented by Contestant
(Tr. 124-25). Dr. Sheppard stated that it
depends upon what basis one uses in
analyzing the deposit, but he admitted
that on a mole basis one would have to
term the deposit a calcium sodium alumi-
nosilicate (Tr. 164). Contestant intro-
duced as evidence (Exhibit P) an excerpt
from the Handbook of Geochemistry ed-
ited by Wedepohl and published in 1970
(Tr. 162). The excerpt was a table which
listed minerals containing sodium as a
"major component." Under the heading
"silicates" were listed chabazite and
erionite. There was no indication of what
type of analysis had been used to arrive
at the conclusion that sodium was a ma-
jor component of such minerals (Tr.
163). 

Robert Langerhans, Assistant General
Manager of the Molecular Sieve Depart-
ment, Linde Division, Union Carbide Cor-
poration, testifying as to the uses of AW
500, the only product produced from the
deposit on the EZ No. 225 claim, stated:

"A. Well, the present commercial uses
that we find is they are used in acid gas
drying, in applications such as removal of
water from recycled hydrogen? water
from air, generated nitrogen, natural gas
like fuel gas, chloroform, carbon tetra-
chloride, acid gas components, hydro-
chloric acid, NO2 C02, there are other ap-
plications where you can simply dry or-
ganic compounds if you want to get them
very very dry and pass the compound
over AW-500 and it will do a nice drying
job. There are further applications for
ion exchange in the removal of radioac-
tive cesium. This is from AC waste."

(Tr. 126)

The sales of AW 500 for the years 1970,
1971 and 1972 were 95,000 pounds, 105,000
pounds, and 65,000 pounds, respectively
(Tr. 127). The price charged per pounds
for the material is dependent upon the
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quantity purchased, the greater "the
amount, the cheaper the unit price. The
price ranges from $1.69 per' pound to
$1.14 per pound (Tr. 133).

During the manufacturing process no
attempt is made to remove gangue mate-
rial from the ore (Tr. 130). Langerhans
knew of no commercial process by which
chabazite and erionite could be separated
(Tr. 131).

Andrew J. Regis,' Senior Research En-
gineer for Norton & Company .(see
above), testified for Contestee. Regis was
the co-author of two articles on, zeolites
whose abstracts were introduced as evi-
dence at the, hearing (Ex. 18). He stated
that he, was familiar with Union Car-
bide's claims in the Bowie area and that
he knew the approximate location of the
EZ No. 225 claim (Tr. 135).

The formulas used to express the chem-
ical composition of the zeolites in Ex-
hibit 18 were "written in the oxide form,
weight percentage converted 'to oxide,
mole ratio." (Tr. 139) Regis stated that
that was the only way to write a chemi-
cal formula for material based on a chem-
ical analysis because it gives a. represen-
tation of the true chemical make-up' of
the material as a bulk composition ma-
terial (Tr. 139). He testified, that the
unit cell' formula may only be used for
a very pure, very homogenous material
and that it does not show the true per-
centage of the oxide in the ore (Tr. 139-
140)., 

Norton & Company has claims located
to the south of the EZ 225. claim and
based on his work on such claims and in
the general area. Regis would expect.the
ore to become more calcium enriched as

5 Andrew J. Regis is an X-ray crystal-
lographer and Senior Research Engineer for
Norton & Company, Worcester,.Massachusetts
(Tr. 135). His work involves responsibility for
Investigations of the distribution, purity,
origin and economic potentials of natural zeo-
lite deposits in the western.United States. He
graduated from'the University of Utah in 1957
with a B.S. in mineralogy and the following
year received a M.S. in mineralogy from the
same institution. His list of publications deal-
ing with zeolites is extensive (Ex. 4).

one' went north. Based on-the chemical
analyses of the samples from EZ 225
claim, he would characterize the deposit

""as' a calcium sodium aluminosilicate or a
calcium sodium chabazite (Tr. 141). He
said that the classification of zeolites as
silicates of sodium would be completely
erroneous (Tr. 142).

FINDINGS AND CONCLUSIONS.

It is undisputed that sodium is present
in the ore deposit on the EZ No. '225
placer claim. There is no basic 'disagree-
ment about the amount of sodium in the
deposit except in its relative proportion
to the amount of calcium present therein
and in the method of expressing such
amounts.

Contestant claims that the deposit con-
sists of sodium zeolites which generally
can be described. as sodium silicates. Con-
testee asserts that silicate is an incorrect
characterization for zeolite- minerals.
Contestee believes that zeolites should
bet termed aluminosilicates and. that the
deposit on the claim is bestidescribed as
calcium sodium aluminosilicate.

I find.that the deposit on the EIZ No.
225 claim is a'deposit of zeolite minerals.
I find that calcium' is 'the 'predominant
cation. The most proper characterization
of the deposit is that itt is a calcium so-
dium aluminosilicate. In a very general
sense the' deposit could be' considered a
silicate' deposit.

Does such a deposit qualify as a sili-
cate of sodium so as to fall within the
ambit of the sodium. provisions of the
Mineral Leasing Act?. The language in
Robert B. Spson, A-4167, (June 22,
.1970), indicates that with respect to. a
particular zeolite the- dominant cation
must be sodium or there must be -a "sig-
nificant presence" of sodium in order for
the niolite to be considered a sodium zeo-
lite or sodium silicate compound.'

Herein, I have found that the predomi-
nant cation in the zeolite-bearing ore de-
posit on the EZ No. 225 claim is calcium.

323
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However, the question still remains:
Does the deposit contain a significant"
presence of sodium?

I find that there is not a significant
presence of sodium in the deposit on the
claim nor is the sodium essential to the
ore. There are three essential compo-
nents of zeolite minerals: the alumino-
silicate framework, water molecules, and
cations. The fact that the cations may
be calcium, sodium, magnesium or potas-
sium apparently has little bearing on the
physical properties of the ore, although
Contestee pointed out that calcium, as a
bivalent cation was, in fact, preferable
to the univalent sodium for the purposes
for which the zeolite ore is used. Also
ion exchange has little effect on the
framework structure of chabazite and
eri6nite. By such exchange it is possible
that all, the sodium ions could be ex-
changed for other cations. Therefore, the
sodium ions are not essential to the de-
posit nor is their presence significant.

There is no single' element of chaba-
zite or erionite that makes them valuable
minerals. It is not calcium, sodium, mag-
nesium, potassium, aluminum, 'silicon,
hydrogen or oxygen. Sodium could not
be extracted and removed from the -de-
posit and marketed at a profit, nor could
any of the other individual components
of these zeolite minerals. I find that the
deposit .on the Z No. 225 placer claim
Is not valuable for the sodium found
therein. The value of the deposit on such
claim is derived from the physical char-
acteristics exhibited by the unique com-
bination of elements forming these zeo-
lite minerals. Such characteristics make
this zeolite ore commercially valuable for
use as adsorbents' and molecular sieves.

'Therefore, the ore deposit on the EZ
No. 225 placer claim is not a deposit of
sodium or a silicate of sodium within
the meaning of the Mineral Leasing Act,
and is locatable under the general min-

6 Significant is defined in Webster's Net
tnternetional Dictionary, d Edition, 1966
as: having a meaning; suggesting or contain-
ing some concealed, disguised or special mean-
lng; having r likely to have influence or
effect.

Ing laws. Having so concluded it is not
necessary to deal with the peripheral
question presented as to the effective date
of leasability of these zeolite minerals.

ORDER

The complaint is dismissed.

L. K. LuOmA,
Chief Administrative Law Judge.

Enclosure: Information pertain-
ing to appeal procedure
Distribution:
By Certified Mail

Mr. Howard A. Twitty
Twitty, Sievwright & Mills
Attorneys at Law
719 Title & Trust Building
Phoenix, Arizona 85003

Mr. Fritz L. Goreham'
Office of the Field Solicitor
Room 410 Arizona: Title Bldg.
Annex
135 North Second Avenue
Phoenix, Arizona 85003

ADMINISTRATIVE JUDGE
RITVO DISSENTING:

I must respectfully dissent from
the conclusion reached by the
majority.' for reasons of substance
and procedure.. On the merits I
would find that the zeolite deposit
is disposable only under the pro-
visions of the 'Mineral Leasing Act
and on procedural grounds I would
find the failure to make a prospect-
ing permit. applicant a party to the
contest was incorrect and may re-
quire a substantial repetition of the
proceedings to this point.

Examining first the procedural
problem I note that the case origi-
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nated with an application, A-4167,
filed by Robert E. Simpson, for a
sodium prospecting permit appli-
cation for among others, the land
covered by other of Union Car-
bide's mining claims. In a decision
dated Sept. 5, 1969, the Arizona
Land Office rejected his application
because' the lands were already
appropriated under the mineral
land laws by Union Carbide. On
appeal to the Director, this decision
was vacated, and remanded. Robert
E. Simpson, A-4167 (June 22,
1970). The decision instructed:

Accordingly, in view of the conclusions
we have reached herein, the land office
decision of September 5, 1969, is hereby
vacated, and the case is remanded to the
land office, through the Arizona State
Director, for further appropriate action
not inconsistent with this decision: (1)
to determine whether the lands applied
for are properly subject to the sodium
prospecting provisions of section 23 of
the Mineral Leasing Act or are subject to
competitive leasing as authorized by sec-
tion 24 and the regulations promulgated
thereunder; (2) to determine whether
any mining claims have been located on
lands subject to this appeal involving an
asserted discovery of sodium zeolites;
(3) if a discovery of zeolites is asserted,
to initiate a mining contest for the pur-
pose of challenging the validity of the
said mining claims; (4) to determine
whether the appellant herein is entitled
to the issuance of a sodium prospecting
permit for the lands included in his ap-
plication; and (5) to resolve any other
question which may arise in this matter
and requires such resolution.

Thereafter, a contest proceeding
was initiated, not against the lands
involved in Simpson but against'
another Union Carbide placer claim
on the ground that the minerals for

which the claim had been located
not locatable under the mining laws.
The contest complaint states that
the land is also included in sodium
prospecting permit application
A-7300 filed Sept. 25, 1972, by
George H. Hunker, Jr. Although
the validity of Hunker's prospect-
ing permit application, under which
he intends to explore for the same
deposits as Union Carbide claims,
is intertwined in the issue raised by
the contest, for if the minerals were
found locatable, then Hunker's per-.
mit application would in all likeli-
hood have to be rejected, Hunker
was not made a party to the contest.

In other situations involving a
conflict between a mineral claimant
and a mineral leasing act permit
applicant or lessee, the Department
has explicitly directed that both the
permit applicant or lessee and the
mineral claimant be made parties
to the contest proceeding. Burnham
Chemical C Co. v.: United States
Borax Co., 54 I.D. 183, 184, 185
(1933); reversed in part, U.S. v.
United States Borax Co., 58 I.D. 426
(1943)1; Union Oil Co. of Calif or-
nia, 65 I.D. 245, 253 (1958), a'd.,
Union Oil Company of California
v. Udall, 289 F. 2d 790 (D.C. Cir.
1961).

A determination in this contest
that the zeolite deposit is locatable
and not leasable will not be binding
upon Hunker and presumably he
will, if he so desires, be free to liti-
gate the matter when his permit ap-

F1or a summation of later proceedings see
Burnhlam Chemical o., 59 .D. 3615, 366
(1947).



326 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 I.D.

plication is rejected as a result of
this dontest.

Whether Hunker would be as-
sured of a permit or not, if the de-
posit were held leasable, is immate-
rial. The point is that if his permit
application is denied on the ground
that the deposit is locatable it is
likely that the proceedings to date
may be' repeated.

It would have been preferable to
have had Hunker made a party to-
the contest at the outset. That not
having been done, an alternative is
not to issue a decision on the merits
at this time.

I would at least postpone a deci-
sion adverse to Hunker until he has
been given permission to intervene,
if he so desires, 'and to decide 'for
himself whether he believes the rec-
ord is complete from his point of
view. Despite the majority's appre-
hension, there are no mechanical
difficulties to having Hunker, ap-
pear in the proceedings.

To understand the problems
raised by this appeal on the merits
we must first. consider the nature of
the mineral in dispute. The Admin-
istrative Law Judge described it as
follows:

Zeolites belong to a group of naturally
occurring minerals called framework sili-
cates. There are several groups of frame-'
work silicates: the feldspars, the feld-
spathoids and the zeolites. Zeolites were
first recognized as a new group of miner-
als by a Swedish mineralogist in 1756.
There are more than 40 naturally occur-
ring zeolites. All the zeolites are crystal-
line hydrated aluminosilicates of alkali
(e.g., sodium and potassium) and alka-
line earth (e.g., calcium and magnesium)
elements (Ex. G, p. ; Ex. 5, p. 8; Tr. 19-
20). The two principal zeolites found in

the ore deposit on the EZ No. 225 claim
are chabazite and erionite (Tr. 17; Ex. 5,'
p. 24) . , -

Zeolites: have three components: a
crystalline aluminosilicate framework
structure, cations and water molecules
(Tr. 30). The framework structure is
based on an infinitely extending three-di-
mentional network: of A104 and SiO4 tet-
rahedra -linked to- each other by the shar-
ing of all the oxygens (Ex. 5, p. 8). The.
structure encloses interconnected cavi-
ties occupied by the cations and water
molecules (Ex. G, p. 1).

The tetrahedra of four oxygen ions sur-
rounding a silicon or aluminum ion act
as the building, blocks of the .zeolite
framework. A silicon, ion has four posi-
tive charges which' neutralize one of the
two negative charges on each oxygen. The
remaining negative charge on each oxy-
gen combines with another silicon or alu-
minum ion. The aluminum ion has only
three positive charges (x. 5, p. 05). The
deficiency must be made up by an addi-
tional positive charge of alkali metals,;
such as sodium or potassium with one
positive charge (M+) for each, atom, or
alkaline -earths, such as calcium -or mag-
nesium "with two positive charges
(M++) for each atom, (Ex. 5, p. 6).
Such positive charges, known as cations,
in most cases may. be: completely inter-
changed for other cations without de-
stroying the crystalline framework struc-
ture. 'Such an: interchange of cations is
called cation exchange (Ex. G, p. 6).

Water molecules, alog with the ex-
changeable' cations, occupy channels and
interconnected voids within the crystal-:
line 'framework structure of the zeolites
(Ex. 5, p. 11). The water may be revers--
ibly removed without significant struc-
tural distortion (Ex. G, p. 7; Tr. 34, 132).
The dehydration of zeolites is necessary'
to free the cavities and ehannels of the
zeolites for their commercial use as mo-
lecular sieves and as adsorbents (Ex. G,
p.8; Ex. 5, p. 1-4).

Zeolites exhibit molecular sieve proper-
ties based on the size of, the apertures
that connect the voids (Ex. G, p. 8). Zeo-
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lites form microporous molecular sieves
whose apertures or pores are less than
10 A in diameter" (Ex. 5, p. 1).

The termimolecular sieve may refer to
microporous solids which can separate
molecules based on differences in size and
shape. The molecular sieve action can be
total; certain large molecules may be to-
tally prevented while diffusion of smaller
molecules may occur, or there may be a
partial sieve action where different size
molecules may diffuse or penetrate the
solid at -varying rates under various con-
ditions (Ex. 5, p. 3). I I

Such properties make zeolites very use-
ful in the removal of water and sub-
stances such as sulfur dioxide and hydro-
gen sulfide from gas streams (. 5, p.
21) and in selective adsorption-of other
mateidals (Tr. 108).

'I would first note that while the

majority affirms the result reached

by the decision below, it rejects the
rationale of that decision and bases
its conclusion on different criteria.

The decision below accepted in large

part the test set out by the BLM in
Simpson, supra, and approved by
the Solicitor, but held that under

that test the zeolite deposits were a
locatable and not a leasable deposit.

The majority rejects that test, offers
a different two-part one, and then
concludes that under one of its cri-

teria, the deposit is locatable. It does
not discuss whether it would reach

the same conclusion if it applied the

same test as did the. BLM and the

Administrative Law Judge.
In my opinion, on the one hand

the second part of the new, two-part
test propounded by the majority is

2 1 A is one angstrom. An angstrom is a unit
of linear measurement. One inch equals 254,-
000.000 A (Ex. 5, p. 1).

not persuasive, and on the other, the
Administrative Law Judge's appli-
cation of the BLM test, which in my
view is sound, is incorrect.

First as to the majority's stand-
ard. The majority offers as the first
of. its two criteria for classifying
a zeolite as a silicate of sodium the
requirement that the sodium be
present in sufficient quantity to. be
commercially valuable. I agree that
a zeolite deposit containing sodium
which is commercially valuable is
disposable only under the Mineral
Leasing Act. This would also be the
result under the BLM test. 

The second criterion is more
troublesome. It would deem leasable
a deposit of a silicate of sodium (or
any other leasable mineral) only if
the sodium is essential to theimolecu-
lar structure of the mineral. In ap-
plying the test to this zeolite deposit,
it points out that the sodium in the
molecules of these zeolites can be re-
placed by another cation, such as
calcium. From this it concludes that
the molecular structure is not de-
pendent upon which cation is pres-
ent and therefore that the presence
of sodium is not essential to the
existence of the zeolite deposits.
Thus it finds the zeolite deposit not
to be leasable.

This criterion has its origin in a
Geological Survey definition of "so-
dium" for the purpose of the Min-
eral Leasing Act. The Geological
Survey defines a sodium mineral as
"any valuable mineral that contains
the element sodium as an essential
element of the mineral's crystal
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structure" (Ex. J. at 3). (alics
supplied.) More specifically, a so-
dium zeolite is defined as "a crystal-
line hydrated sodium aluminosili-
cate with a framework structure
that encloses cavities occupied by a
significant amount of sodium and
other alkali and alkaline earth min-
erals." Id. at 14. 

The majority accepts the first
definition in an abbreviated form
by stating that the sodium cation,
being replaceable by another, such
as calcium, is not essential to the
molecular structure of the deposit.
Whether and how molecular struc-
ture differs from crystal structure
is not explored. It then concludes
since sodium is not essential to the
existence of a zeolite deposit, this
zeolite deposit is not a sodium de-
posit within the meaning of the
Mineral Leasing Act, as amended
(30 U.S.C. .§§ 261, 262 (1970)).

In Wolf Joint Venture, 5 D.
137, 38-139, ftn. 4, the Solicitor, in
discussing a related question, re-
ferred to analcite

(NaAlSi20.H20)

a zeolite, as an example of a leas-
able not a locatable mineral. That
decision stated:

Before proceeding to what specific
questions must be considered by the
hearing examiner, a threshold question

is presented as to dawsonite

[Na 3Al(Co).,2A (OH) 1

That question is whether dawsonite, since

it contains aluminum, is a locatable

rather than a leasable mineral. The so-

dium provisions of the Mineral Leasing
Act, supra, clearly establish that daw-

sonite, whatever may be its availability

for leasing in the circumstances pre-
sented by these applications, is not open
to location and disposition under the
mining laws of 1872.

Under the sodium provisions a permit-
tee is entitled to a lease upon showing to
the satisfaction of the Secretary of the
Interior, inter aria, that valuable deposits
of one of the enumerated sodium sub-
stances, including carbonates of sodium,
have been discovered. Dawsonite is a
double salt-a sodium aluminum carbon-
ate, but it is nevertheless a sodium car-
bonate.2 Notwithstanding the presence of
aluminum as a constituent element of
the mineral, dawsonite is among the so-
dium substances enumerated in section
23 of the Act. As such, dawsonite, as well
as all of the other enumerated substances
of sodium, is subject to disposition only
under the provisions of the Mineral Leas-
ing Act,4 United States v. U.S. Borax Co.,
58 I.D. 426, 432 (1943).

Thus, if we look to past depart-
mental action I can only conclude
that the Department has held de-
posits such as this one to be leas-
able.5

I cannot accept the conclusion
that the possibility of a cation ex-

2 The Act speaks broadly of carbonates of
sodium. There is no limitation that the form
or mode of occurrence be simple salts of
sodium. To the contrary, in a hearing on the
Potassium Act of 1927, as amended, 80 U.S.C.
secs. 282 et seq. (1964), the Director of Geo-
logical Survey gave examples of double salts
and complex silicates of potassium as leasable
minerals: alunite, a potassium aluminum sul-
phate, KA1,(OH),(S0 4 ),; and leucite, a potas-
sium aluminum silicate (KAS1l 0 .). Hearings
betore the House Constittee on the Public
Lands on ..R. 9029, 68th Cong., 2d Sess., 39
(1925); see Wayland, Is the Mineral Locatable
or Leasable? AMining Congress Journal, pp.
36-40, July (1967). (Italics supplied.)

4
B.g., analcite (aA151

2 50,H1
2 0).

5The majority refers to "ulexite" as a de-
posit containing sodium which was held to be
locatable. Whatever the chemical composition
of ulexite may be it was found locatable be-
cause it was a "calcium borate," not a sodium
borate. United States v. U.S. Bras Co., 58
I.D. 426, 428 (1943).
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change is to be the criterion on
which the resolution of this novel
problem depends. We must begin
with a realization that the Congress
had little, if any, thought of how
the technical terms of the sodium
provisions of the Mineral Leasing
Act, supra, could be applied to so
odd a mineral as a zeolite. The ma-
jority offers a highly technical
characteristic of zeolite as the de-
ciding criterion. There is, of course,
no support for this test in the legis-
lative history of the sodium or other
portions of the Mineral Leasing
Act.

It seems to me that the question
should be whether the sodium is
essential to the existence-of this zeo-
lite deposit, not whether there can
be other zeolite deposits with
another cation. As Dr. Wayland
testified when asked whether sodi-
uim was the dominant or an es-
sential cation in the deposit:
"Whether it is dominant is not a
controlling point, that it is essential
is a controlling point and it is an
essential constituent" (Tr. 63). The
sodium is not scattered through the
chabazite or erionite or clinoptilolite
as are pebbles in .a sand and gravel
deposit, or, like wheat and chaff, to
be sifted out by tossing it in the air
a few times. It is bound to the
framework constituents by its neu-
tralization of the excess negative
electrical charge, or ion, of the
framework. Wherever the zeolite
goes, the sodium goeth also. While
it is there it is essential to the stabil-
ity of the zeolite. Although it may
be replaced chemically by another

cation, it is essential to the crystal
structure of the zeolite so long as it
is there. It may not be part of the
framework structure of the crystal,
as Union Carbide contends, but the
framework structure is not the same
as the crystal structure.

The sodium cations are chemi-
cally, that is, electrically, bonded to
the other components of the double
salt constituting these zeolites and,
except in the more philosophical
than scientific meaning of my col-
leagues, are essential to the crystal
structure of these zeolites and to its
stability.6

We must also stress again that
Union Carbide markets the zeolite
without attempting to replace the
sodium cations with any others.
Thus, they are essential to the prod-
uct Union Carbide sells.

Further the oft-repeated asser-
tions that the presence or absence of
the sodium cation, so long as it is re-
placed by an equivalent, is imma-
terial to the zeolite is not necessarily
so.

The framework of the zeolite is not
totally rigid and the size of the apertures
can be reduced by lowering the tempera-
ture. Cations are located near the aper-
tures and partially block them. Aperture
size can be increased by reducing the
number or size of the cations through ion

exchange (Ex. E and 0, p. 8).

6The majority refers to casual presence of

sodium in the molecular structure. Casual Is
defined as "1. Happening or coming to pass
without design and without being foreseen or
expected; coming by chance. 2. Coming with-
out regularity, occasional, incidentaL" Web-
ster's New International Dictionary (2d ed.).
I suggest the relationship of sodium to these
zeolites is far from casual.
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The size and charge of the cation has
an important effect on the properties of
the zeolite, such as adsorption and ion ex-
change. Id. p. 19, See also pp. 5, 6 and 14.

As Dr. D. W. Breck, one of Union
Carbide's expert witnesses stated:
"In many zeolites cation exchange
and/or dehydration may produce
substantial structural changes on
the framework and consequently al-
ter physical properties. ** "' (Ex.
5, p. 4.) "The size and charge of the
cation has an important effect on the
properties of the zeolite, such as ad-
sorption and ion exchange." Id. p.
19.

While Dr. Breck's statement con-
tinues with a discussion of the ad-
vantages of the calcium cation over
the sodium cation for certain uses,

1hs discussion is predicated upon
the proposition that not all cations
are equal - that the presence or ab-
sence of a particular cation can
make a difference in the perform-
ance and characteristics of a par-
ticular zeolite.

Since the majority would not hold
a deposit f a silicate of sodium
locatable, and thus not leasable,
merely because the sodium was not
able to be extracted for use as sodi-
um, or, if it could, it was not to be
so extracted and used, we must find
another test for such sodium de-
posits. The Simpson, case, supra,
devised such a test, which as we
have seen, was approved by the As-
sociate Solicitor.

Sipson held that:,

[W]ith respect to a particular zeolite, the
cation of the framework must be sodium
or contain a significant presence of sodi-
um in order for the zeolite to be described

as a sodium zeolite or a sodium silicate
compound.

In our opinion, both' herschelite, which
has a nearly pure sodium cation (91 per-
cent), and the intermediate chabazite,
which contains a significant presence of
sodium in the cation charge, would be
subject to the sodium provisions of the
Mineral Leasing Act. So long as an ot
currence of a particular zeolite may be
properly identified, in the mineralogical
sense, as an intermediate sodium-calcium
zeolite, it would be a silicate of sodium
enumerated in section 23 of the Mineral
Leasing Act.

The Conservation Division, Geological
Survey, * * * by memorandum dated
March 10, 1971, concurred with the tech-
nical statements and findings in Simpson
and the Solicitor expressly approved of
the conclusions therein. Disposition of
Sodium Zeolite Under the Mineral Leas-
ing Act of 1920, M-36823, May 7 1971.

The Administrative Law Judge
summarized the technical evidence
and the several tests which may be
used to measure the relative per-
centage of sodium and calcium in
the chabazite and erionite, and cli-
noptilolite separately or in the ore.
While the proportions differ slight-
ly depending on which method of
measurement is used, the results of
each method are not disputed. The
alkaline earth oxides. (magnesium
and calcium) and the alkali oxides
(potassium and sodium) each con-
stitute approximately half of the
cations. Administrative Law Judge,
p. 15, Tr. 114, 123, 125.

Thus even if we were to conclude
as did the Administrative Law
Judge, that calcium, and not so-
dium, is the predominant cation, we
would still be left with the problem
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of whether there is a significant
presence of sodium in the ore.

Before we consider this issue, we
believe it important to point out, as
did the Administrative Law Judge,
that it has long been settled that the
use to which ore is put does not de-
termine whether it is leasable, that
is, an ore otherwise leasable remains
only leasable eVen' if the commercial
product is valuablefor a constituent
other than sodium.

As '.the Administrative Law
Judge stated

In an early Departmental decision,
Bufrnhain C7ze7Mcal Co. v.: U.S. Borax Co.
amnd Western Borax Co., 54 1I.D. 183
(1933), the Assistant Secretary dismissed
as untenable an argument that kernite
was not a leasable mineral because the
commercial products made from kernite,
namely borax and boric acid, were valu-
able for their boron content and not for
the sodium therein. The Assistant Secre-
taryvstated:;

* * * The act [Mineral Leasing Act] spe-
cifies among the salts named "sodium
borate," and relates to the deposit found
in the ground, and, it is immaterial what
constituents thereof are the most useful
after it has been made 'into a commercial
commodity. If that argument were valid
it would, of course, follow that nosodium
borate from which borax is made would
be within the purview of the Leasing
Act, either as it originally stood or as
amended. Id. at 186.

It is this concept which has led
the majority to devise its own test
in order to. avoid at least in this in-
stance the' necessity, of determining
at what point, if any, the amount
of sodium in an. ore becomes so
minor that the deposit is not leas-
able.

:The Administrative Law Judge,
however, in my opinion, overlooked
this rule in finding the sodium "in-
significant." To reach his conclu-
sion he stressed that. the sodium in
the zeolite is not. recoverable and
that the sodium ions are inter-
changeable with, other cations. We
have indicated earlier our disagree-
ment with the significance the Ad-
ministrative Law Judge gave to in-
terchangeability. Here we point-out
*that the deposit as it lies in the
ground contains sodium and that it
is the deposit as found and utilized
that is to be examined to see whether
it is leasable. In other words
whether sodium can be, or if it can,
whether it is intended to be:- ex-
tracted from the deposit is immate-
:rial. The only issue is whether the
ore contains sodium in one of the
forms stated by the Mineral Leas-
ing Act to be leasable.

Having posited the-issue in this
guise, we recognize at once that the
test cannot be so completely simple.
No one contends that the merest
trace of a silicate of sodium is suffi-
cient to render a deposit only leas-
able. For example, Dr. Wayland,
Chief, Conservation Division of
the Geological Survey, stated that
he would classify, as leasable an ore
that contained 20 percent of its cat-
ions in the- form of a leasable form
of sodium (Tr. 96-97). In terms of
this deposit I take that to mean .20
percent of 8 percent (the total alkali

-and alkaline earth in the deposit)
or 1.6 percent of the deposit. Here
the potassium and sodium oxides
furnish about 50 percent of the cat-
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ions or 4 percent of the ore, with
the sodium constituting about 3 per-
cent of that amount. This amount is
well above the minimum suggested
by Dr. Wayland.

However, we need not decide
what the possible minimum per-
centage of sodium or other leasable
minerals may be in other deposits.
The silicate of sodium in this de-
posit is essential to the functioning
-of this deposit-for use as a mole-

cular sieve or in an ion exchange
process. Whether the same amount
of a silicate of sodium in a deposit
of common rock, where the'-sodium
plays no role in the use to which the
rock is put, would make that de-
posit leasable is doubtful, but that
issue is not before us.

Where the amount of a silicate of
sodium in a deposit is significant
and contributes to the characteris-
tics for which the deposit is valued,
then the deposit is one that is
subject to disposition only under
the Mineral Leasing Act. Since this
deposit meets that test, I would find
it leasable only and not locatable.
Accordingly, I would reverse the
holding of the Administrative Law
Judge and hold the claims invalid.

Finally, I am not persuaded by
the appellant's contention that the
deposit is locatable because the
claim was located prior to the date
on. which the Geological Survey
administratively determined that
zeolites would be subject to the
Mineral Leasing Act. Whether a
deposit is leasable or locatable de-
pends upon the facts existing on
the day the claim is located. Here
all the relevant facts, both chemical
and industrial were known then. It

was only the application of the
facts to the law that was made
later. The Seretary is under no
obligation to clarify in advance
which deposits are leasable. and
which are locatable. He may decide
each situation when it is presented
to him. without being forclosed be-
cause he has not done so earlier.

Therefore, I would reverse the
decision of the Administrative Law
Judge and find the mining claim
invalid.

MARTIN RI TVo

Administrative Law Judge.

OLD BEN COAL COMPANY

8 IBMA 19

*Decided June 8, 1977
Appeal by the Mining Enforcement
and Safety Administration from a
decision' by Administrative Law Judge
John R. Rampton, Jr., Docket No.
VINC 74-42, dated May 1, 1975, grant-
ing an application for review filed by
Old Ben Coal Company and vacating
an order of withdrawal issued pur-
suant to Section 104 (a) of the Federal
Coal Mine Health and Safety Act of
1969.

Affirmed.
1. Federal Coal Mine Healthi and
Safety Act of 1969: Imminent Danger:
Extent of Withdrawal

In the review of a withdrawal order
issued under sec. 104(a), the incon-
sistency between an inspector's finding
of imminent danger and his failure to
withdraw men from one, of the areas
logically affected thereby, should not be
relied on directly to find that no imminent
danger existed but it is not improper to
rely on that inconsistency indirectly in
determining the inspector's credibility
at the hearing.
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subject to disposition only under
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deposit meets that test, I would find
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Accordingly, I would reverse the
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Judge and hold the claims invalid.

Finally, I am not persuaded by
the appellant's contention that the
deposit is locatable because the
claim was located prior to the date
on. which the Geological Survey
administratively determined that
zeolites would be subject to the
Mineral Leasing Act. Whether a
deposit is leasable or locatable de-
pends upon the facts existing on
the day the claim is located. Here
all the relevant facts, both chemical
and industrial were known then. It

was only the application of the
facts to the law that was made
later. The Seretary is under no
obligation to clarify in advance
which deposits are leasable. and
which are locatable. He may decide
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*Decided June 8, 1977
Appeal by the Mining Enforcement
and Safety Administration from a
decision' by Administrative Law Judge
John R. Rampton, Jr., Docket No.
VINC 74-42, dated May 1, 1975, grant-
ing an application for review filed by
Old Ben Coal Company and vacating
an order of withdrawal issued pur-
suant to Section 104 (a) of the Federal
Coal Mine Health and Safety Act of
1969.

Affirmed.
1. Federal Coal Mine Healthi and
Safety Act of 1969: Imminent Danger:
Extent of Withdrawal

In the review of a withdrawal order
issued under sec. 104(a), the incon-
sistency between an inspector's finding
of imminent danger and his failure to
withdraw men from one, of the areas
logically affected thereby, should not be
relied on directly to find that no imminent
danger existed but it is not improper to
rely on that inconsistency indirectly in
determining the inspector's credibility
at the hearing.
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In the absence: of a clear and convincing
showing of prejudicial error, a Judge's
findings as to witnesses' credibility will
not be disturbed on appeal.

2. Federal Coal Mine Health: and
Safety Act of 1969: Evidence: Cred-
ibility of Witnesses

APPEARANCES: Robert A. Meyer,
Esq., for appellant, Old Ben Coal Com-
pany; Thomas A. Mascolino, Esq.,
Assistant Solicitor and Frederick W.
Moncrief, Esq., Trial Attorney, for
appellee, Mining Enforcement and
Safety Administration.

OPINION BY ADMIINISTRA-
TIVE JUDGE SCHELLEN-

0;: BERG

-INTERIOR BOARD OF MINE
OPERATIONS APPEALS

Factua and Procedural
Background

On Sept. 26, 1973, Mining En-
forcement and Safety Administra-
tion (MESA) Inspector Narnie E.
Nangle issued a withdrawal order
pursuant to sec. 104(a) of the Fed-
eral Coal Mine Health and Safety
Act of 1969,' to Old Ben Coal Coin-
pany (Old Ben) in respect of the
latter's No. 21 Mine. Said order
described the conditions creating
the alleged imminent danger as
follows: X

Loose coal and float coal dust was al-
lowed to accumulate in excessive quan-
tity along the floor of the 3 east south
belt conveyor entry. This loose coal and

'30U.S.C. §-801-960 (1970).

float coal dust began 150 feet outby sur-
vey tag 7850 and continued inby to the
tail roller of the No. 3 section, a dis-
tance of approximately 4500 feet. At 4
locations the bottom belt rollers* were
missing and the bottom belt was running
in the loose coal and coal dust. The ac-
cumulation of loose coal and coal dust
ranged in depth from 4 inches to 18 inch-
es and float coal dust was present in the
interconnecting crosscuts. The floor of
this belt entry was dry and black in color.
Six crosscuts outby the 45 south entry
a pile of dry,: loose, float coal dust was
observed that was approximately 5 feet
in height and 6 feet in length.

The order described the area from

which miners were required to be

withdrawn as follows: "The 3 east

south belt entry, from 150 feet out-

by survey tag 7850 to the tail roller

of the No. 3 section." Thus the or-

der effectively withdrew miners

from and prevented miners from

entering the area along the belt

but did not withdraw miners from

the face inby the belt where miners

were conducting roof bolting, main-

tenance and similar operations. (At

the hearing from which this appeal

was taken, all witnesses testified

that they considered the face area

to be a source of ignition of the al-

legedly dangerous accumulations of

loose coal and float coal dust in the

area of the mine from which the

miners were withdrawn.)

On Sept.. 28, 1973, MESA termi-

nated this order, abatement having

been accomplished, and on October

23, 1973, Old Ben filed an applica-

tion for the review of the order. A

hearing was held on Sept. 12, 1974,

332
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before Administrative Law Judge
Rampton (Judge). At the conclu-
sion of the hearing, tle Judge an-
nounced on the record that he was
inclined to grant the Application
and invited Old Ben to submit pro-
.posed findings of fact and conclu-
sions of law and MESA to submit
appropriate objections thereto.
During a colloquy with MESA
counsel, the Judge stated that the
inconsistency between finding an
imminent danger situation and al-
lowing men to remain in an area in-
by, under the factual situation in
this case, "tips the scales" in favor
of finding for the applicant that
there was not an imminently dan-
gerous accumulation of loose coal or
float coal dust (Tr. 84). On May 1,
1975, the Judge issued his decision
and found that MESA had failed
to prove the existence of an immi-
nent danger.

On May 27, 1975, MESA filed a
notice of appeal from that decision,
and subsequently timely filed a
brief in support thereof. By. letter
to the Board dated Aug. 19, 1975,
Old Ben noted that MESA had
raised no issues not treated by the
Judge and elected therefore to stand
on the record.

Contentions of the Parties

MESA's brief essentially claims
that the Judge's decision was based
on insufficient evidence. MESA of-
fers interpretations of the testi-
mony alternative to the Judge's and
attacks some of the Judge's rulings
as having no basis in the record.
MESA particularly takes issue
with the bases for the Judge's
credibility findings and with his re-

liance in the ultimate decision on
the inconsistency between an in-
spector's finding of iiminent dan-
ger and allowing men to continue to
work inby the withdrawal area.
MESA perceives the Judge's vaca-
tion of the order to result from his
feeling that such an inconsistency
negated the existence of an immi-
nent danger (MESA Br., p. 10). As
mentioned above, Old: Ben's only
response to this brief was a letter
asserting its reliance on the record
as a basis. for affirmance since
MESA brought up no new matters
on appeal.

Issue Presented

Whether the Judge improperly
relied upon the inconsistency be-
Itween an inspector's finding of im-
minent danger and his .failure to
withdraw miners from an area log-
ically affected thereby in determin-
ing that an imminent danger did
not exist.

Discussion

The main thrust of MESA's ar-
gument is directed to the Judge's
reliance on the inconsistency be-
tween an inspector's finding immi-
nent danger and failure to with-
draw men from an area logically af-
fected thereby, especially since that
area was a significant source of a
prime element of the danger. To
attack the Judge on this point,
MESA points to the Judge's re-
marks at the hearing. Having con-
sidered the entire record in this pro-
ceeding, we characterize the Judge's
oral decision as being nothing more
than an attempt to expedite the ul-
timate disposition of. the case since
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he had a feeling after sitting
through the hearing as to which
side should prevail (Tr. 82). To be
sure that a mere, feeling would not
control the decision in the case, the
Judge made it abundantly clear
that he: was open to be. persuaded
against his initial inclination. (Tr.
85). This approach of expedition
has much to recommend it, and we
are loath to overturn a Judge's de-
cision because of remarks made at
the hearing apparently resulting
from prodding by MESA counsel,
especially where it is clear from the
Decision that subsequently the
Judge fully considered and evalu-
ated all of the evidence of record
and arguments of the parties.

[1] MESA appears to feel that
since there is no precedent regard-
ing the invalidity of an order be-
cause of an extent-of-withdrawal
problem, then the Judge's reliance
on the inconsistency is misplaced
(Tr. 83-84; MESA Br., p. 10) ."We
agree that it, would be improper to
rely on that inconsistency directly
in determining that no imminent
danger existed. However, that does
not end our inquiry in this case, be-
cause MESA's characterization of
the Judge's reliance is an-incorrect
one. It is clear from the Judge's
decision that he relied on the incon-
sistency not: as going directly to the
issue of the existence of imminent
danger but as going to the question
of the inspector's credibility. The
Judge's finding here, that the in-
spector was less credible than an
Old Ben witness whose testimony
conflicted with that of the inspec-
tor regarding a number of central

questions, is crucial. (We also note
that there were a number of other
factors upon which the Judge re-
lied in making his credibility find-
ings and that there were factors
other than credibility upon which
he relied in making his ultimate
findings of fact. The credibility fac-
tors included the use by an Old Ben
witness of simultaneously recorded
notes where the inspector relied on
memory, and the implausible de-
scription in the order of a float coal
dust pile 5 feet in height and 6 feet
in width in a high velocity intake
air entry. The central factor other
than' redibility upon which the
Judge determined that there was
no imminent danger was the inspec-
tor's testimony that his concern
was that the subject accumulations
would contribute to an explosion
ignited elsewhere, not that such ac-
cumulations would participate in
the ignition themselves, and that
the inspector had no reason to be-
lieve that an explosion anywhere
in the mine was likely to occur
(Dec. 6)). As a result, although we
agree with MESA that it would be
improper for the Judge to rely on
the inconsistency as MESA has as-
serted he did, we conclude that it
was not improper to rely on the in-
consistency as he actually did, that
is, as going *to the inspector's
credibility.

[2] Directing our inquiry then
to the question of credibility fipd-
ings generally, we will follow the
rule that a Judge's credibility find-
ings are entitled to extraordinary
weight, and we will not presume to
overturn such findings in the ab-
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sence of a clear and convincing
showing of prejudicial error.
MESA has suggested a number of
interpretations of the factors going
to credibility which are viable al-
ternatives to the Judge's interpre-
tations. However, MESA has not
persuaded us in a clear and con-
vincings manner that the Judge's
interpretations and his ultimate
credibility finding were unreason-
able, to say nothing of being preju-
dicial error.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS ORDERED
that the instant decision of the Ad-
ministrative Law Judge herein IS
AFFIRMED.

HOWARD J. SCHELLENBERG, JR.,

Administrati've Judge.

ICONCUR: 

DAviD DOANE,
Chief Administrative Judge.

GLENN MUNSEY
V.

SMITTY BAKER COAL
COMPANY, INC.

RALPH BAKER, SMITTY BAKER
AND

P & P COAL COMPANY

8 IBMA 43

Decided June 30, 1977

Proceedings on remand from United
States Court of Appeals for the District

of Columbia Circuit with respect to
an application by Glenn Munsey for
review of an alleged discriminatory
discharge and refusals to rehire under
sec. 110(b) of the Federal Coal Mine
Health and Safety Act of 1969.

Recommended decision adopted in
part.

Federal Coal Mine Health and Safety
--Act of 1969: Entitlement of Miners:
Good Faith

Any miner seeking relief from an
allegedly discriminatory discharge or re-
fusal to rehire in retaliation for a safety
complaint to the Secretary or his author-
ized representative and a refusal to work
must show as part of his prima facie
case that his complaint was based upon
a good faith belief that there was a dan-
gerous condition or practice.

APPEARANCES: Steven B. Jacobson,
Esq., for appellant, Glenn Munsey; J.
Edward Ingram, Esq., for respondents
Smitty Baker Coal Company, Inc.,
Ralph Baker and Smitty Baker; Glen
M. Williams, Esq., for respondent P &
P Coal Company; Jonathan Strong,
Esq., Trial Attorney, and Robert .
Phares, Esq., Acting Assistant Solici-
tor, for intervenor Mining Enforcement
and Safety Administration.

OPINION BY CHIEF ADMIN-
ISTRATIVE JUDGE DOANE

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

Glenn Munsey is a coal miner and
was employed at one time by the
Smitty Baker Coal Company
(Smitty Baker Coal). Munsey's
employment with Smitty Baker
Coal terminated on the morning of
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Apr. 15, 1971. Munsey then applied
for review pursuant to sec. 110(b)
of the Federal Coal Mine Health
and Safety Act of 1969, 30 U.S.C.
§ 820(b) (1970), claiming in sub-
stance that he had been the victim
of a discriminatory discharge and
refusal to rehire on Apr. 15, 1971,
in retaliation for allegedly pro-
tected activities." These activities
were a complaint to a section fore-
man with respect to an allegedly un-
safe roof condition and a refusal to
work.

Subsequently, a hearing was held
by Administrative Law Judge Fan-
ver at which time evidence was pre-
sented with respect to the termina-
tion of employment on the morn-
ing of Apr. 15 and two subsequent
refusals to rehire which took place
oil the afternoon of Apr. 15 and on
Apr. 29, 1971. Judge Fauver found
that Smitty Baker Coal had vio-
lated sec. 110(b) on all three occa-
sions, and accordingly granted
relief.2

Sliitty Baker Coal then appealed
to the Board. The Board reversed,
holding mainly that Munsey was not
entitled to relief because he had vol-

I Munsey was joined in his application by
Ernest and Arnold Scott. They subsequently
withdrew from the case, filing affidavits stat-
ing that they had only participated initially
because they were advised that they had to
do so by officials of the United Mine Workers
of America.

2 Respondents have belatedly objected to
consideration of the Apr. 29, 1971, refusal to
rehire as a separate violation of section 110
(b) on the ground that Munsey failed to- co-
plain as to that alleged violation within the
30-day period specified by the statute. The
court ordered the Board.to consider the events
of Apr. 29, 1971, and the Board is obligated
to comply.

untarily quit and the only safety
complaint of which Smitty Baker
Coal was aware had been made to
someone other than the Secretary or
his authorized representative, 30
U.S.C. § 820(b) () (A) (1970). 1
IBMA 144, 79 I.D. 501, 1971-1973
OS1-ID par. 15,355 (1972).

In turn, Munsey petitioned the
United States Court of Appeals for
the District of Columbia Circuit for
review of the Board's decision.
Munsey v. Morton, 507 F. 2d 1202
(D.C. Cir. 1974). 30 U.S.C. § 816
(1970). Citing its decision in Phil-
lips v. Interior Board of Mine Ope-
rations Appeals, 500 F. 2d 772 (D.C.
Cir. 1974), ert. died sub nom-.
Kentucky Carbon Coal Corp. v. In-
ternor Board of Mine Operations
Appeals, 420 U.S. 938 (1975), the
Court of Appeals vacated that de-
cision, holding that a safety com-
plaint to a section foreman made
with intent to notify the Secretary
or his authorized representative of
such a complaint may be protected
activity depending upon the practi-
calities of the situation in which
g o v e r n m e nt, management, and
miners operate and the procedure
implementing the Act in effect at
the subject mine. Responding to a
statement by the Board that a "vol-
untary quit" was not protected
through sec. 110 (b ), the court, rely-
ing once again on Phillips, supra,
said that " * * a miner may have
the right to refuse to work under
conditions believed in good faith to
be dangerous," 507 F. 2d at 1209, n.
58. The court remanded for further

337
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proceedings in conformance with
its opinion, proceedings which
necessarily involved' further fact-
finding.

Following the court's decision,
Munsey sought to widen the scope
of the controversy by moving the
Board to add three respondents,
namely, Ralph Baker, Smitty
Baker, and P & P. Coal Company
(P & P). In the absence of timely
objection, Munsey's motion was.
granted without prejudice to pres-
entation of any defenses on the mer-
its by these, respondents. 3

Inasmuch as the court directed
its instructions specifically to 'the
Board and in light of the presence
of additional parties, as well as' the
necessity for further factfinding,
the Board decided that it should re-
tain jurisdiction and refer' the case
to the Hearings Division for a new
hearing under special instructions
in order to facilitate compliance
with the court order and accord the
new parties their full rights to due'
process of law. 43 CFR '4.29. The
Chief Administrative Law Judge
designated Administrative Law
Judge Stewart to undertake, the
assignment.,

Judge Stewart held a full evi-
dentiary hearing and then issued a
lengthy'recommended decision. In;
summary he recommended that the
Board conclude the following:' (1)
that the termination of employment
on the morning of Apr. 15,1971, did
not involve a violation of sec. 110
(b) because Munsey did not intend

5 P & P objected to Munsey's motion belated-
ly, 43 PR 4.510, and generally denied
liability.

at that time to notify the Secretary
of a safety violation and his com-
plaint to Smitty Baker Coal super-
visory personnel was not equatable
to notification to the Secretary; (2)
that the refusal to rehire on the
afternoon of Apr. 15, 1971, was not
a violation of sec. 110(b) because
Smitty Baker Coal' affirmatively
established' by a preponderance of
the evidence that it had a legitimate,
nondiscriminatory motivation; and
(3) that the refusal to rehire on
Apr. 29, 1971, was a violation of sec.
110(b) because it was motivated by
a desire to retaliate against Munsey
for complaining to a union safety
coordinator on the afternoon of
Apr. 15, a complaint which did con-
stitute and was intended by Munsey
to be notification to the Secretary.

Exceptions and cross exceptions
together with supporting briefs
have been filed challenging critical
recommended findings of fact and
conclusions of law.4' We are now
summarily ejecting all exceptions
to the recommended findings of
fact. Judge ' Stewart meticulously
documented his findings, painstak-
ingly weighed conflicting evidence,
and made careful credibility deter-
minations. 'The Board has been
shown no adequate reason to over-
turn Judge Stewart's findings of
fact.' However, based on those
findings, we accept Judge Stewart's
recommended conclusions of no
violation on Apr. 15, 1971, with

' 1unsey's exceptions were apparently
mailed on Dec. 12, 1976, and werelied nearly
two weeks late on Dec. 16, 1976. Respondents
have filed no objections as to service or late-
filing.
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one modification, and we eject.
his recommended conclusion as.
to the refusal to rehire on
Apr.29~, 1971. Both the modifi-,
cation to his" conclusions. as to
the events of Apr. 15 andthe rejec-
tion *of 'his cnclusions' as to: the
events* of Apr. 29 stem from his
finding that Munsey complained
frivolously and in bad faith. We
hold that a. miner who abuses the
protection of sec. 110(b) by initiate
ihg bad' faith and frivoloLis 'com-
plaints to the Secretary or his a-
thorized representative was never
intended by Congress to. be covered
by that section. Judge tewart's
finding that Munsey had initiated'
such a acomplaint independentl
buttresses. his conclusion of no
violation on the morning of. Apr. 15
and compels the Board to conclude
that Munsey failed to establish an
essential 'element of hisiprima. facie
case'as to the Apr. .15 and Apr. 29
refusals. to rehire, namely, good'
faith.5

Inasmuch as the Board's decisioni
today turns on the question. of good'
faith and in light of the exceptions
filed by: iunsey as to Judge Stew-
art's findings on that question, the
Board deems' it appropriate 'to go

6 Concluding, as tie Bloard does, that there
was no violation of sec. 110(b); It is not.
ordering the assessment of civil penalty recom-
mended by Judge Stewart upon a petition'by
the Mining Enforcement and Safety Adminis-'
tration for leave to "Intervene" granted in the
absence' of opposition. In reaching the merits,
the Board implies' no views as to the appro-
priateness of the Intervention procedure under.
43 CPR 4.513 'as 'a means of filing a sec. lo9
enforcement proceeding In this case.

into the matter of NMunsey's bad
faith in some detail.6

The court in Phillips, supria,
recognized that the Act protects a
miner from retaliatory.action when
his' complaint is "not frivolous." 500,
F.2d at. 778. In Mfunsey, :upra, the
court reiterated that when a miner
believes in good faith that a dan-
gerous condition exists, he may have
the right to. refuse to work under
such conditions. 507 F. 2d at 1209,
n. 58. lThe Board agrees that section
110(b) mandates this threshold re-
quireneiit withlrespect to the nature
of the complaint it is designed to
protect.

In determining the good faith of
a miner in lodging a complaint the
Judge should take into account the
credibility of the complainant in
describing his own state of mind.
The surrounding facts and circum-

BMunsey has excepted to any consideration
of the good faith issue on the basis of an
observation by the Court of Appeals as to the
record as it then appeared, 507 .2d 1209,
n. 58. The court said: *$a , The evidence is
clear that petitioner feared 'another rock fall
from.the roof * *" Id. :

This exceptionis without merit for a num-
ber of reasons. 'irst,' upon .remand, Munsey
himself insisted upon the joining of additional
parties respondent. Additional parties are
entitled to a full evidentlary hearing and
are not in any way bound by findings and con-
clusions based on a hearing where they were
not represented. This is especially so in regard
to P & P which, as noted above, generally
denied liability.

Moreover, when this case was initially be-
fore the Board, Judge Fauver's findings bear-
ing on good faith were not reviewed and were
not final for the Secretary. We now reject his
findings in preference to those of Judge
Stewart 'as augmented by us today. We do so
both because the previous findings are con-
clusory and do not reflect adequate considera-
tion of conflicting evidence, and because they
are contrary to the record, as Judge Stewart
has persuasively shown.
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stances should then be considered
as relevant to a complainant's
actual state of mind. The miner's
knowledge of these facts and cir-
cumstances is of course a relevant
inquiry. In gauging good faith, the
Judge may also take into account
the lack of reasonableness of a min-
er's complaint but may not deny
relief olely because a complaint
was unreasonable.7 In some situa-
tions management's attempts to re-
solve a safety dispute should be
examined in order to determine
whether the complaint was lodged
with the Secretary in good faith.

It is clear that the Judge con-
sidered all relevant evidence in
finding that Munsey was not acting
in good faith when he initiated the
report to the Secretary. Initially,
the Judge found that the roof in
the area where Munsey was work-
ing on April 15, 1971, had been
tested by management up until the
time of the rock fall and was found
to be sound. Miners were working
under the roof support timbers
when the rock fell in front of them
from the roof inby these timbers.
There was no danger of a rock fall
from the roof above the miners as
they were working under the sup-
port timbers' which functioned
perfectly. As mining operations
progressed inby into the area where
the rock had fallen, those at the
face would remain in a safe posi-
tion as this area would either also

7 The Board disavows any Implication in
Judge Stewart's opinion to the contrary when
he cited Gateway Coal Co. . United Mine
Workers of America, 414 U.S. 368, 386-7
(1974). The Judge did however properly find
bad faith.

be timbered or, if necessary,
avoided by mining around it. It
turned out that the roof there was
stable and was safely supported
with timbers and that mining
operations continued normally
through the area. The area was
well-timbered before the fall and
the Judge found that there was no
way, including roof bolting, to
have prevented the rock fall.

Following the rock fall, work
was halted while two section fore-
men, a foreman trainee, and a mem-
ber of the union mine safety com-
mittee each examined the roof area.
They all determined in the presence
of Munsey that the area was safe
and that the work could be con-
tinued. When dust was observed
falling from the roof, work was
again halted, and the same exper-
ienced miners again examined the
area and concluded in Munsey's
presence that no loose 'rock was
present and that the roof was safe.

When Munsey then refused to
continue working, another miner
volunteered to take his place set-
ting jacks at the face, and the see-'
tion foreman offered Munsey alter-
nate work away from the face area.
The mine superintendent also ex-
amined the roof and also found it
safe and he too offered to let Mun-.
sey return to work away from the
face area, explaining to him that
there were other miners who would
set jacks in his place.

The Judge recognized that when
Munsey raised this safety issue
management made every reason-
able effort to satisfy the complaint.
Additionally, there was no evidence
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of an antagonistic relationship be-
tween Munsey and management.
The condition of the roof was
found to be safe by everyone with
expertise who inspected the face
area including the continuous
miner operator, two foremen, the
mine superintendent, two members
of the mine safety committee, and,
later, MESA. Although the actual
condition of the roof is not controT-
1ling, the foregoing facts, when
coupled with Munsey's lack of
credibility as perceived by the
Judge, support the conclusion that
Munsey's report was frivolous. See
Shapiro . Bshop Coal Co., 6
IBMA 28, 51, 83 .ID. 59, 1975-1976
OSHD par. 20,469 (1976), <f'd per
eur'iam sub nom. Bishop Coal Co. v.
Kleppe, F. 2d No. 76-

1368 (4th Cir. Jan. 17, 1977).
The Judge suggested, based upon

the fact that, Munsey.'s complaint
X to the union safety coordinator was
entirely lacking in substance, that
he may have had an ulterior motive
in niaking this report, perhaps to
protect himself from the conse-
quences of his unjustifiable refusals
to return to work. The Board agrees
that under the circumstances in the
present case, that inference is
reasonable. Additionally, the Judge
found that Munsey's 'refusal to ac-
cept the offers to work in other areas
of the mine indicated that he simply
did not want to work on Apr. 15,
1971. The refusals of Munsey to ac-
cept alternate work is also suppor-
tive of the Judge's inference.

The totality of circumstances, and
inferences reasonably drawn from
ascertainable facts, coupled with
Munsey's lack of credibility support
the Judge's finding that his com-
plaint was self-serving, frivolous,
and not based upon a good faith be-
lief that the roof was unsafe. Hav-
ing determined that Munsey did not
have such a good faith belief, there
is no justification under section 110
(b) to make any further inquiry.
The basic nature of Munsey's com-
plaint in no way changed because
MESA inspected the mine on Apr.
16, 1971, and found other violations
present. Never having had a good
faith belief that there was a dan-
igerous roof condition, Munsey did
not. have the protection of sec. 110
(b) when Smitty Baker Coal re-
fused to rehire him on Apr. 29,1971.
We do not believe that the statute
was intended to allow a miner who
acted in bad faith to demand relief
from an adverse reaction by an op-
erator against an unprotected activ-
ity based on later, purely coinci-
dental events. The primary purpose
of the Act, protecting the health and
safety of miners, is certainly not
served by reaching a contrary con-
clusion. Denying the protection of
the Act to a miner who lodges bad
faith, frivolous complaints will not
inhibit other miners in their report-
ing of conditions which they believe
in good faith to be dangerous.

Because Munsey has failed to
meet his prima facie burden consist-
ent with the requirement of section
110(b), the Board denies his claim
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for relief based upon the alleged-
discriminatory conduct on Apr. 15
and Apr. 29, 1971.

ORDER

WHEREFORE, pursuant to the
authority- delegated to the Board
by the Secretary of the Interior (43
.CFR 4.1(4)), IT IS HEREBY
ORDERED that the recommended
decision of the 'Judge in the above-
captioned ease IS ADOPTED
insofar as it is consistent with. the
foregoing opinion and that all ex-
ceptions not dealt with. specifically
above ARE DENIED.

IT IS FURTHER ORDERED
that the request for an assessment
of civil penalty and the Application
for Review based upon alleged vio-
lations on Apr. 15 and Apr. 29, 1971,
ARE IDENIED.

DAVID.DOANE,

Chief Administrative Judge.

I CoNCUR:

HOWARD J. SCHELLENBERG, JR.,
Administrative Judge.

PERMIAN MUD SERVICE, INC.

31 IBLA 150

Decided June 30, 1977

Appeal from decision of New -Mexico
State Office, Bureau of Land Manage-
ment, rejecting sodium, prospecting
permit application NM-24573.

Affirmed.

1. Applications and Entries: Vested
Rights-Mineral Lands: Determina-
tion of Character of-Mineral Lands:

Leases-Public Lands: Leases and Per-
mits-Sodium. Leases and Permits:
Leases-Sodium Leases and Permits:
Permits

Under 30 U.S.C. § 262 (1970), a valuable
deposit of' sodium just be leased com-
petitively even though the Geological
Survey determination that lands are. so
known may have been made subsequent
to appellant's filing of its application.

2. Act of Jan. 31, 1901-Mineral
Lands: Leases-Mineral Lands: Pros-
pecting Permits-Mining Claims:
Lands Subject; to-Mining .Claims:
Locatability of Mineral: Leasable
Compounds-Mineral Leasing.. Act:
Applicability-Mineral Leasing Act:
Lands Subject to Sodium Leases, and
Permits: Leases-Sodium Leases and
Permits: Permits

Under 30 U.S.C. §§162 and 262 (1970),
valuable deposits -of 'sodium compounds
are not open to. location and disposition
under the mining laws, but may. be dis-
posed of only under the Mineral Leasing

Act, except for certain claims under 43
CER 3501.1-1(b), existent at' passage of
Mineral Leasing Act of 1920 which have
since been maintained in accordance with
statute and regulation, Mar Barash, 63
I.D. 51 (1956), was overruled in part by
Solicitor's Opinion M-36686, 74 I.D. 285

(1967).

APPEARANCES: James E. Temple-
man, Esq., Sanders, Templeman and
Crutchfield,.Lovington, New Mexico.
for appellant.

OPINION BY ADMINISTRA-
TIVE JUDGE GOSS

INTERIOR BOARD OF
LAND APPEALS

Permian Mud Service, Inc., ap-
peals from a Feb. 6, 1976, decision
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of the New Mexico State Office,
lBureau of Land Management
(BLM), rejecting its application
NM 24573 for a sodium prospecting
permit.,

The question involves sodium
chloride only. 'Permian's applica-
tion was filed on Jan. 20, 1975, and
after several amendments was given
a priority date of February 19,

.1975. In' its statement of reasons,
Permian'avers'that in Aug. 1973, it
had entered the subject federal
lands under the mistaken belief that
they were owned by the State of
New Mexico, and since shortly after
that entry, "[b]rine in* marketable
quality and quantity has been pro-
;duced"- from the Tracy No. II hole
on the lands.' This hole existed
prior to appellant's entry, and was
considered dry. Upon discovering
that Tracy No. II was actually lo-
cated upon federal lands, appellant
in Oct. 1973 canceled its application
with the New Mexico Oil Conserva-
tion Commission and in Mar. 1974
submitted an application for a fed-
eral permit. For various reasons of
procedure which are not disputed,
its filings prior, to Jan. 20,' 1975,
were deemed insufficient.

On Feb. 6, 1976, the State Office
issued its decision rejecting the 1975
application because:

The lands described in this application
are known to contain a valuable deposit
of sodium chloride several hundred feet
thick and may be leased only by com-

1 he brine, according to Permian, "would be
used to take the place of drilling mud since
it causes less friction to a drilling bit than
mud and is considerably cheaper than mud."'
Statement of Reasons at 1.

petitive bidding as provided by 43 OFR
Subpart 3520..

The record does not indicate the
date upon which Geological Survey
determined that the subject lands
were known to contain a valuable
deposit of sodium chloride. Per-
mian urges that this may have oc-
curred after it filed its permit ap-
plication, but offers no evidence.
The record contains a Geological
Survey, letter dated Dec. 22, 175,
stating that the land contains a
valuable deposit of sodium chloride
several, hundred feet thick and that
sodium chloride brine is presently
being produced.

'As to the prospecting permit,
Permian offers an analogy to fed-
eral 'oil and gas leasing, summariz-

. ing l/ax Barsah, 63 I.D. 51 (1956),
in its Statement of' Reasons at 3:

Federal oil and gas lands, are not sub-
iect to competitive bidding until it is de-
termined that oil fields under such lands
are. embraced within known geological
structures of producing oil and gas fields.
If that determination is made after a
proper offer for a non competitive lease a
subsequent determination that the land
does contain valuable minerals will not
affect the applicant's right to a non com-
petitive lease.

[1] Under 30 U.S.C. § 262 (1970),
valuable sodiun deposits are subject
to competitive bidding. Appellant
admits that valuable, brine has been
produced from the sodium chloride
deposit since approximately. 1973,
and that the rules for known valu-
able deposits of sodium are analo-

'gous to those for known valuable
deposits of oil and gas. In the case
cited by Permian, Max Barash,
supra, the Solicitor stated that
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"* * * the Department may prop-
erly reject a noncompetitive offer to
lease for oil and gas because it cov-
ers land within the known geologic
structure of a producing oil or gas
field so long as the determining
facts are ascertained prior to the
date of the offer." 63 I.D. at 60-61.
Permian emphasizes the latter part
of this holding.

While Barash 2 followed then de-
partmeital precedent, in 1967 the
Department's position was reex-
amined in Solicltor's Opinion M-
36686, 74 I.D. 285, and overruled
in part. In McDade v. Morton, 353
F. Supp. 1006 (D. D.C. 1973),
aff'd, 494 F.2d 1156 (D.C. Cir.
1974), the District Court at 1009-10
discussed the change in departmen-
tal interpretation and regulations:

* It is clear from the express language
of Section 17 of the Mineral Leasing Act,
as amended, 30 U.S.C. §226, that public
lands of the United States "which are
known or believed to contain oil or gas
deposits may be leased" * t * by the
Secretary of the Interior and that, "if the
lands to' be leased are not within any
khown geological structure of a produc-
ing oil or gas field, the person first mak-
ing application for the lease who is quali-
fied to hold a lease e e r shall be en-
tited to a lease of such lands without
competitive bidding." e e The Courts
have long construed these provisions as
giving the Secretary broad discretion in
the issuance of oil and gas leases, the
only limitation upon his discretion (as to
eland which is not within any known geo-
logic structure of a producing oil or gas

" Flor subsequent history of Barash, see
.Bara8h v. MoKay, 256 .2d 14 (1958) judg-
ment for plaintiff; Mar Barash, 66 I.D. 11
(1959). Slee also Udall v. Kinzg, 308 F.2d 650
(D.C. Cir. 1962); John P. Dever, 67 I.D. 367
(1950) .

field) being that, if the land is leased, it
must be leased to the first person making
application therefor who is qualified un-
der the statute and applicable regulations
to receive a lease. e e e Given this
broad discretion of the Secretary and the
explicit statutory limitation, the courts
have consistently held that no right to
receive an oil and gas lease is obtained
by the filing of a lease offer, even though
the off eror be the "first qualified appli-
cant," and that the Secretary may deter-
mine at any time prior to the acceptance
of a lease offer not to lease particular
land even if offers for such land were
filed long before the determination not to
lease or were filed in response to a direct
invitation to file. * *

The court also held that under the
Department's regulations the Secre-
tary had authority to require com-
petitive oil leasing when the lands
described in the noncompetitive of-
fer are transferred. from the cate-
gory of nongeologic structure to
Mown geologic structure (KGS)
of a producing oil and gas field
:after- the noncompetitive offer is
filed:

The express wording of the Min-
eral Leasing Act, 30 U.S.C. § 226
(a), (b) and (c), makes it clear
that the Secretary of the Interior
may not, without competitive bid-
ding, lease lands which are within
a known geologic structure. The
question presented here is what is
the scope of the Secretary's author-
ity where, after a lease offer has
been filed but before acceptance,
and upon receipt of new or addi-
tional information, the land de-
scribed in the offer is transferred
from the category of non-geologic
structure to that of a known geo-
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logic structure of a producing oil
and gas field.

Though the Mineral Leasing Act
is silent on this precise question,
Department of the Interior regula-
tions exist directly on point. Under
present regulations, in effect since
1967, Plaintiff clearly is not en-
titled to the leases he seeks. The
regulations, in pertinent part, state:

"** * When land is within the known
geologic structure of a producing oil or
gas field prior to the actual issuance of
a lease, it may be leased only by com-
petitive bidding * * *. [43 CFPR 3101.1-1,
formerly 43 CR 3122.1, 32 FR 13324
(1967).]

"If, after the filing of an offer for a
noncompetitive lease and before the is-
suance of a lease pursuant to that offer,
the land embraced in the offer becomes
within a known geological structure of a
producing oil or gas field, the offer will
be rejected and will afford the offeror no
priority. [43 CFR 3110.1-8, formerly 43
CFR 3123.3(c), 32 PR 13324 (1967).]"

* *L * * * *: *

Inasmuch as Plaintiff is clearly not en-
titled to the relief he seeks under the cur-
rent Department regulations cited above,
the only question that remains is whether
the regulations are* a lawful administra-
tive interpretation and implementation of
the Mineral Leasing Act.

To answer this question, an under-
standing of the history of Sec. 17 of the
statute and pertinent regulations is nec-
essary.

Shortly after passage of the Mineral
Leasing Act in February of 1920, the
antecedent of the regulations in issue
here, and the express policy of the De-
partment of the Interior was that no
prospecting permit * * could be granted
"within the known geologic structure of
a producing field even though such a
status as to 'the deposits may have arisen

only during the pendency of the applica-
tion for aipermit. * * " Case of Wilmer
Jeannette, 47 I.-D. 582 (1920).

In Apr. of 1921, under a new admin-
istration, Secretary of the Interior Al-
bert B. Fall revoked the then existing
regulation, reasoning that the regula-
tion was not based under a mandatory
provision of the statute and upon the
premise that the rights of an oil and
gas applicant were similar to those of a
homestead entryman. [Instructions, 48
L.D. 98, 99 (1921)].

* * *' *E * * * :

In Sept. of 1967, Solicitor Frank J.
B[a]rry issued an opinion (74 I.D. 285)
in which he concluded that the past prac-
tice of determining whether to lease land
competitively or noncompetitively upon
the basis of facts known at the time of
the filing of a lease offer was clearly
erroneous and contrary to the ordinary
reading of the statute. Following this
opinion the regulations were amended as
hereinbefore cited.

* * * *e ***

Applying this principle of law to the
facts herein, the Court finds that not only
were the 1967 regulations authorized un-
der the Mineral Leasing Act but they
clearly embody what the Court finds to
be the correct interpretation of the lit-
eral, mandatory language of the statute,
i.e. that lands within a known geologic
structure of a producing oil or gas field
"ehsall be leased * * * by competitive bid-
ding." [30 U.S.C. § 226(b)]. (Italics
added).

As was stated by the Court of Appeals
for this Circuit in District of Columbia
National Bank v. District of Columbia,
121 U.S; App. D.C. 196, 198, 348 F. 2d
808, 810 (1965):

"* * * The plain meaning of the words
is generally the most persuasive evidence
of the intent of the legislature. The plain.
meaning doctrine must be given applica-
tion, however hard or unexpected the par-
ticular effect, where unambiguous lan-
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guage calls for a logical and sensible

result,. s,

The unambiguous language of the Min-
eral Leasing. Act states that leases for
land within a known geologic structure of
an oil or gas field shall be leased by coN-
petitive bidding. The logical and sensible
regulatory result under such wording is
to preclude any type of leasing other than
by means of competitive bidding when-
ever it becomes apparent that the applied
for leases involve lands within a known
geologic structure. To hold otherwise
would fly in the face of the "plain mean-
ing" of the statute's words.

353 F. Supp. 1010-13.

In said 43 CFR 3110.1-, the De-
partmental oil and gas regulations
considered in Mc! Dade, supra, peci-
fically provided for postfiling KGS
determinations, but neither the reg-
ulations controlling sodium permitsC
and leases, nor the conditionsistated,
on the sodium prospecting permit
application, are explicit oni this
point3. This, however, does not ren-
der an analogy to oil and gas leas-
ing invalid. The Court' in McDade
at 1012 concluded that the oil reg-
ulation clearly embodies the correct
interpretation of the statute as to
the meaning of "shall be leased * * *
by competitive bidding." Despite
the lack of a regulation comparable
to section 3110.1-8, the Board con-
cludes that the State Office properly
interpreted section 262 in rejecting
Permian's application. a. A. Spicer,
A-24421 (Mar. 28, 1947). Appel-

. The regulations controlling sodium pros-
peting permits and leases are at 3 CFP
Group 3500. Prospecting permits are covered
in 43 CFR Part 8510, competitive leases In 43
CFR Part 3520.

lant has no vested right to a lease
without competitve bidding.4 David
Miller, 15 IBLA 270, 272 (1974)..
The lands must be leased competi-
tively because they are known to
contain valuable deposits of sodium
chloride,' even though the deterini-.
nation that the lands are so known
may have, been made by the Geo--
logical Survey subsequent to Per-
mian filing its application.

While it. could at first seem unfair-.
for the Department to change its
classification of the lands after Per--
mian's flihig of a noncompetitive of-
fer, the Department has the re-
sponsibility to see that the United:
States receives a fair price. The
United States is not forced to strike-
a bargain denying itself fair value,.
any more than a private owner
would be.

[2]' Permian also contends that ::
30 .S.C.A.. Sec. 162 requires that it be
permitted to mine the sodium chloride iM

4 The determination on issuance of a sodium
prospecting permit for a particular tract of
land is committed toi the Secretary's discre--
tion, and he may properly reject an applica-
tion for such a permit when he-filds for suf--
ficient reasons that it is not in the public
interest to allow the permit. Joseph I. O'Xeil,
Jr., A-3048'S (Supp) (Dec. 7, 1966), petition,
for review dismissed under stipulation, Civil,
No. 3556-SD--K, S.D. Cal., Nov. 22, 1971; see
Gene B. Blaney, A-30894 (June 11, 1968) As
originally written, the Mineral Leasing Act
of 1920, spra, did not grant the Secretary
such discretion, and directed him to Issue,
a permit to any qualified applicant. The
mandatory words directing the Secretary to,
issue permits were deleted-by the 1928 amend-
ments, supra, and the, Secretary has since-
been held to possess discretionary authority
in the issuance of permits. Burnham Ohemi cal
Comppny v. Krug, 81 F. Supp 911 (D.D.C.

1949), aff'd., 181F.2d 288 (D.C. Cir. 1950),.
cert. denied, 340 U.S. 826 (1950).

[84 I.D_.
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the instant case in acordance with fed-
eral law relating-to placer-mining claims.
This section provides that all unoccupied
public lands of the United States con-
taining salt springs, or deposits of salt
in any form, and chiefly valuable [there-
for] are subject to location andipurchase
under the provisions of the law relating
to placer-mining claims, for example, 30
U.S.C.A. Sections 29, 35 and-86. There is
no question that the lands in the instant
case contain deposits of -salt and are:
[chiefly] valuable [therefor.,, -

Statement of Reasons at 4.

This argument of Permian is not
properly before the Board; there is
no evidence of any placer location
and no appeal from any action re-
garding a placer claim. Moreover,
in Solicitor's Opinion, 49 L.D. 502
(1923), the Solicitor considered the
identical question raised by Per-
mian. Reading the Act of Jan. 31,
1901, 30 U.S.C. § 162 (1970), in parti
materia with the Mineral Leasing
Act of Feb. 25, 1920,5 he concluded
that:

Sec. 87 [of the 1920 Act] directed that
the mineral deposits named in the act
(including sodium chloride, or salt) shall
be disposed of only pursuant to the terms
of the act. It therefore repealed all pre-
vious acts relating to the disposition of
those minerals. However, it excepted
valid claims existent at the date of the
passage of the act. * * * [ I

5 The Mineral Leasing Act of 1920, as
amended, is codified at 30 U.S.C. § 181, et seq.
(1970).

6 30 U.S.C. § 193 (1970).
7 Secs. 23 and 24 of the 1920 Act, 41 Stat.

447, specifically excepted sodium lands in San
Bernardino County, California. This exception
was repealed by omission from the 1928
amendments to the Mineral Leasing Act, Act
of Dec. 11, 1928, 45 Stat. 1019.

This conclusion was affirmed in So-
licito's Opinion, M-36823 (May 7,
1971). As to sodium, see 43 CFR
3520.1-2. The Department has held
that valuable deposits of sodiumff
c om-ipounds which aie enumerated i
the Mineral Leasing Act 8 are not
open to location and disposition
under the mining laws, but may be
disposed of utinder the provisions of
the Mineral Leasing Act only. E.g.,
Wolf Joint Venture, T5 I.D. 137,139
(1968). In an analogous case involv-
ing oil shale, the United States Su-
preme Court has said:

The Leasing Act of 1920 effected a
complete change of policy in respect of the
disposition of lands containing deposits
of coal, phosphate, sodium, oil, oil shale,
and gas. Such lands were no longer to be
open to location and acquisition of title,
but only to lease. But § 37 (U.S.C. Title
30, § 193) contains a saving clause pro-
tecting "valid claims existent at date of
the passage of this Act and thereafter
maintained in compliance with the laws
under which initiated," and declaring that
they "may be perfected under such laws,
including discovery."'

lWilbur v. Krushnic, 20 U.S. 306,
314-15 (1930).

Thus, we conclude that the pro-
visions of 30 U.S.C. § 162 (1970)
are not applicable to Permian's
1973 entry and location on the sodi-
um chloride bearing lands in issue.
The vitality of 30 U.S.C. § 162
(1970) today is based upon the sav-

8 30 U.S.C. § 261 (1970).
9 See 30 U.S.C. 193 (1970), n. 4, supra.
t" There is nothing in the record to indicate

that the Department has yet initiated action
to determine the extent of trespass damages.
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ings clause supra, and is generally
limited to any valid claims existent
at the date of passage of the Mineral
Leasing Act of 1920, supra, which
have since been maintained in ac-
cordance with statute and regula-
tion.

Therefore, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of

'1 See 43 CPR 3501.1-1(b).

the Interior, 43 CFR 4.1, the de-
cision appealed from is affirmed.

JOSEPH W. Goss,
Administrative Judge.

WE CONCUR:

NEWTON FISHBERG,

Chief Administrative Judge.

EDWARD W. STUBBING,
Administrative Judge.

[84 I.D. 
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APPEALS OF THE STATE OF
ALASKA AND SELDOVIA NATIVE
ASSOCIATION, INC.*

2 ANCAB 1

Decided June 9, 1977

Appeal from the Decision of the
Alaska State Office, Bureau of Land
Management #A-050903 rescinding
in part tentative approval and reject-
ing in part the application of the State
of Alaska for certain lands under sec.
6(b) of the Alaska Statehood Act,
Jly 7, 1958, 72 Stat. 339, amended,
48 U.S.C. Chap. 2 (1970). Appeal from
the Decisions of the Alaska State
Office, Bureau of Land Management
# AA-6701-B, AA-6701-D, dated
Oct. 9, 1975, approving for interim
conveyance or patent certain lands
selected by Seldovia Native Associa-
tion, Inc., under sees. 11 and 12 of
the Alaska Native Claims Settlement
Act, 43 U.S.C. secs. 1601-1624. (Supp.
IV, 1974), as amended, 89 Stat. 1145
(1976).

Decisions of the Bureau of Land
Management reversed in part, af-
-lirmed in part, June 9, 1977.

1. Alaska Native Claims Settlement
Act: Conveyances: Generally-
Alaska Native Claims Settlement Act:
Easements: Review

For the purpose of determining whether
or not the Secretary of the Interior re-
tains jurisdiction to review easement in-
terests reserved to the Federal govern-
ment, interim conveyance and patent are

*Not in Chronological Order.

documents of equal significance in the
granting of title under ANSCA.

2. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Jurisdiction-
Alaska Native Claims Settlement Act:
Conveyances: Generally

When an interim conveyance has been
issued pursuant to ANCSA, the Secretary
of the Interior and ANCAB lose all au-
thority and jurisdiction over those in-
terests in the land which have been con-
veyed, and the Secretary is without juris-
diction to reserve any easements not
originally contained in the conveyance or
to deprive the grantee of the interim
conveyance of any interests conveyed
therein.

3 Alaska Native Claims Settlement
Act: Conveyances: Generally-
Alaska Native Claims Settlement Act:
Easements: Review

The Secretary retains jurisdiction pur-
suant to 43 CFR 2650.4-7(c) () and
S.O. 2982, to review easement interests
reserved to the Federal government in an
interim conveyance; and in the absence
of regulations establishing a procedure
for such review, the Board is not pre-
cluded from exercising the Secretary's
authority to review easement reserva-
tions when such review is requested
through appeal to the Board.

4. Alaska Native Claims Settlement
Act: Administrative Procedure: Deci-
sion-Alaska Native Claims Settle-
ment Act: Administrative Procedure:
Interim Conveyance-Alaska Native
Claims Settlement Act: Alaska Native
Claims Appeal Board: Appeals:
Waiver

Where Departmental regulations provide
for the elapse of a 30-day appeal, pe-
riod before a decision to convey becomes

84 I.D. Nos. 7 & 8



350 DECISIONS OF THE DEPARTMENT OF TIHE INTERIOR [84 D.

final, waiver by one of a number of par-
ties who might appear does not render
BLM's decision final so as to permit con-
veyance before elapse of the 30-day ap-
peal period.

5. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Waiver

Proper filing of a Notice of Appeal dur-
ing the 30-day appeal period will be
treated as a revocation of a prior waiver
of appeal: rights. C

6. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Parties

Under regulations contained in 43 CR
4.902, a Regional Corporation has a
right of appeal.

7. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Summary Dismissal-
Alaska Native Claims Settlement Act:
Alaska Native Claims Appeal Board:
Appeals; Standing

The Board, in its discretion, will not
summarily dismiss an appeal for failure
to. file a Statement of Standing merely
because a Statement of Standing was
not separately filed or separately labeled,
where the timely filed Statement of Rea-
sons clearly discloses the claim of prop-
erty interests required for standing to
appeal by 43 CF5R 4.902.

8. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Standing

Where the State clearly has standing to
appeal a decision, and its appeal is con-
solidated by the Board for adjudication
with another appeal in which the State's
standing to appeal is challenged, the
State's standing to appeal in the con-
solidated matter will not be prejudiced.

9. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Parties

Where a person is designated a neces-
sary party by Order of the Board and is
given actual notice of administrative pro-
ceedings which may affect a claimed
property interest, and such person fails
to appeal and assert any claim, such
person may be dismissed as a party and
the Board may adjudicate the property
interest of other parties without regard
to any interest which may be claimed by
the party who fails to appear.

10. Alaska Native Claims Settlement
Act: Aboriginal Claims

Until Congress acted to extinguish rights
of Alaskan Natives to use and occupancy
of aboriginal lands, such rights remained
as an encumbrance on the fee, and title
to land claimed by Alaska Natives, to
which use and occupancy might be
proved, was void when given.

11. Alaska Native Claims Settlement
Act: Land Selections: Village Selec-
tions-Alaska Native Claims Settle-
ment Act: Land Selections: State
Interests: Statehood Act Selections:
Tentative Approvals

ANCSA provides in secs. 11(a) (2) and
12(a) (1) that each village may select up
to 69,120 acres of its total entitlement
from TA'd lands surrounding the village,
Such State TA's, already encumbered by
aboriginal title to lands on which. use
and occupancy could be proved, were now
subject to a statutory prior right of selec-
tion by Village Corporations; a Native
right of selection, based not on aboriginal
title, but on Congressional grant in
ANCSA.

12. Alaska Native Claims Settlement
Act: Aboriginal Claims-Alaska Na-
tive Claims Settlement Act: Land
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Selections: State Interests: Statehood
Act Selections: Tentative Approvals

The retroactive extinguishment of ab-
original title, and the resulting valida-
tion of State title, mandated by sec. 4(a)
of ANCSA, applies to those lands tenta-
tively approved to the State which are
located outside Native village with-
drawal areas.

13. Alaska Native Claims Settlement
Act: Aboriginal Claims-Alaska Na-
tive Claims Settlement Act: and
Selections: State Interests: Statehood
Act Selections: Tentative Approvals

Extinguishment of aboriginal title did
not vest the State's title to those TA'd
lands located within sec. 11 (a) (2) with-
drawal areas, for Congress clearly con-
ferred on Native Village Corporations a
superior right to select up to 69,120 acres
of such lands.

14. Alaska Native Claims Settlement
Act: Withdrawals: Generally-
Alaska Native Claims Settlement Act:
Land Selections: State Interests:
Statehood Act Selections: Tentative
Approvals

The State's interest in TA'd lands
located within sec. 11(a) (2) withdrawal
areas did not vest prior to ANCSA, and
did not vest subsequent to ANCSA as to
lands properly selected by Village Corpo-
rations within the three-year period
mandated by see. 12(a).

15. Alaska Native Claims Settlement
Act: Withdrawals:: Generally-
Alaska Native Claims. Settlement Act:
Land Selections: State Interests:
Statehood Act Selections: Tentative
Approvals

The State's interest vests in those TA'd
lands within sec. 11(a) (2) withdrawals
not selected by Village Corporations
within statutory deadlines, for, upon

completion of Native selections, the last
encumbrance on the State's title is
removed.

16. Alaska Native Claims Settlement
Act: Withdrawals: Generally-
Alaska Native Claims Settlement Act:
Land: Selections: State Interests:
Statehood Act Selections: Tentative
Approvals

In withdrawing see. 11(a):(2) lands
tentatively approved to the State, Con-
gress rejected the State's contention that
tentative approval vested equitable title
in the State, and in consequence rejected
the title the State had relied upon to dis-
pose of TA'd lands to third parties.

17. Alaska Native Claims Settlement
Act: Land Selections: State Interests:
Generally-Alaska Native Claims
Settlement Act: Land Selections:
Third-Party Interests
Where the State had not acquired equi-
table title to tentatively approved land
selections within village withdrawal
areas prior to ANCSA1 a grantee of the
State could not acquire a greater interest
than its grantor and could not, prior to
ANCSA, acquire equitable title sufficient
to deprive Congress of power to dispose
of the land in settlement of Native
claims. Accordingly, any protection or
priority afforded to third-party interests
in the disputed lands must be statutory,
conferred by ANCSA.

18. Alaska Native Claims Settlement
Act: Land Selections: Valid Existing
Rights-Alaska Native Claims Settle-
ment Act: Land Selections: Entrymen
ANCSA protects, as "valid existing
rights," those rights, whether derived
from the State or Federal government,
which do not lead to a grant of fee title
and which were created prior to enact-
ment of ANCSA. Rights leading to a fee,
which had vested prior to enactment,
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would not be subject to Congressional
[disposal and would be excluded from
withdrawals for Native selection. Rights
of entrymen leading to a grant in fee
under Federal public lands laws, which
had not vested prior to ANCSA, are
treated by ANCSA as if vesting had oc-
curred and are not categorized as "valid
existing rights."

19. Alaska Native Claims Settlement
Act: Land Selections: State Interests:
Generally-Alaska Native Claims
Settlement Act: Land Selections: Valid
Existing Rights

"Valid existing rights" protected by
ANCSA include not only interests creat-
ed by the Federal government, but may
also include interests created by the
State of Alaska so long as the latter are
not interests leading to acquistion of
fee title.

20. Alaska Native Claims Settlement
Act: Administrative Procedure:
Interim Conveyance-Alaska Native
Claims Settlement Act: Land Selec-
tions: Valid Existing Rights-
Alaska Native Claims Settlement Act:
Land Selections: Conveyances

The interests described in sec. 14(g) of
ANCSA are of a temporary or limited
nature, in contrast to those interests de-
rived fron laws leading to a grant of fee
title such as the entries protected by sec.
22(b). Inclusion in Native conveyances
of lands subjects to such interests, un-
der administrative arrangements out-
lined in sec. 14 (g) is appropriate, because
such temporary or limited interests are
not incompatible with Native ownership
of the fee.

21. Alaska Native Claims Settlement
* Act: Definitions: Generally-Alaska

Native Claims Settlement Act: With-
drawals: Generally

*Lands on which the United States has
issued patent either to the State or to a

private individual are not within the def-
inition of "public lands" in sec. 3(e) of
ANCSA, were not withdrawn by sec. 11
of ANCSA, and therefore are not avail-
able for selection under ANCSA.

22. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Jurisdiction

For the purpose of determining jurisdic-
tion, a patent issued by the State of
Alaska on TA'd lands within a sec. 11
(a) (2) withdrawal, will be accorded the
same dignity as a Federal patent: i.e.,
the effect of the issuance of a patent to
public lands by the United States, even if
issued by mistake or inadvertence, is to
transfer the legal title from the United
States and to end all authority and jur-
isdiction in the Department of the In-
terior over the lands conveyed Therefore,
the Board finds it lacks jurisdiction to
decide the status of patents issued by the
State of Alaska prior to ANCSA to third
parties on TA'd lands, as the proper form
for such an adjudication is in a judicial
proceeding.

23. Alaska Native Claims Settlement
Act: Land Selections: Valid Existing
Rights-Alaska Native Claims Settle-
ment Act: Land Selections:. State
Interests: Generally-Alaska Native
Claims Settlement Act: Land Selec-
tions: Third-Party Interests

Open-to-entry leases issued by the State
of Alaska pursuant to A.S. 38.05.077 are
protected as valid existing rights by the
specific terms of sec. 14(g) of ANCSA
because they are leases issued under
sec. 6 (g) of the Alaska Statehood Act.

24. Alaska Native Claims Settlement
Act: Land Selections: Valid Existing
Rights-Alaska Native Claims Settle-
ment Act: Land Selections:: State
Interests: Generally-Alaska Native
Claims Settlement Act: Land Selec-
tions: Third-Party Interests
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Where open-to-entry leases contain no
provisions to purchase the leased land,
but provide only for renewal upon expira-
tion of a five-year term, the right of pur-
chase asserted under A.S. 38.05.077 is not
granted by the lease within the terms of
sec. 14(g) of ANCSA, but appears to be
an associated preference right granted
in connection with the leasing program to
individuals holding such leases.

25. Alaska Native Claims Settlement
Act: Land Selections: Valid Existing
Rights-Alaska Native Claims Settle-
ment Act: Land Selections: State
Interests: Generally-Alaska Native
Claims Settlement Act: Land Selec-
:tions: Third-Party Interests

Where the asserted rights to purchase
lands held under an open-to-entry lease
can be exercised under State statutes only
if the lease is relinquished, relinquish-
ment of the lease and subsequent issu-
ance of patent to the land would con-
stitute a new interest created subsequent
to ANOSA,; contrary to sec. 11(a) (2)
which specifically withdraws lands TA'd
to the State "from the creation of third-
party interests under the Alaska State-
hood Act."

26. Alaska Native Claims Settlement
Act: Land Selections: Valid Existing
Rights-Alaska Native Claims Settle-
ment Act: Land Selections: State
Interests: Generally-Alaska Native
Claims Settlement Act: Land Selec-
tions: Third-Party Interests

The State may not extend a preference
right to purchase lands under an open-to-
entry lease program to which a Native
Corporation will hold title; although a
Native Corporation, succeeding under
sec. 14(g) to the interest of the State as
lessor, may wish to sell the leased land
to the lessee, the Board finds no mecha-

nism in ANCSA for the enforcement of
such a right in the lessee against a Na-
tive patentee.

:27. Alaska Native Claims Settlement
Act: Administrative Procedure:
Interim Conveyances-Alaska Native
Claims Settlement Act: Land Selec-
tions: Valid Existing Rights-Alaska
Native Claims Settlement Act: Land
Selections: Conveyances

Leases issued for the surface or minerals
covered by a Native selection constitute
a valid existing right protected by sec.
14(g) of ANOSA and any conveyance
to a Native Corporation of lands on
which such a lease has issued must be
subject to the lease hold interest.

28. Alaska Native Claims Settlement
Act: Administrative Procedure:
Interim Conveyances-Alaska Native
Claims Settlement Act: Land Selec-
tions: Valid Existing Rights-Alaska
Native Claims Settlement Act: Land
Selections: Conveyances

State-issued permits and contracts for
resource uses issued to third parties be-
fore Dec. 18, 1971 are protected as valid
existing rights under sec. 14(g) of
ANCSA, and any conveyance to a Na-
tive Corporation of lands on which such
permits or contracts have been issued
must be subject to such interests.

29. Alaska Native Claims Settlement
Act: Land Selections: State Interests:
Generally-Alaska Native Claims Set-
tlement Act: Land Selections:: Valid
Existing Rights-Alaska Native
Claims Settlement Act: Land Selec-
tions: Third-Party Interests

When an interest in land selected by and
tentatively approved to the State of Alas-
ka was transferred from one State agency
to another, the complete interest remained
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subject to the withdrawal and selecti
provisions of secs. 11(a) and 12
ANCSA; thus transfer by the State o:
permit to extract natural resources fr,
the State Division of Lands to the. Sb
Division of Aviation does not place I
State in the position of a protected thk
party under ANCSA.

'30. Alaska Native Claims Settleme
Act: Administrative. Procedure: Ge
erally-Alaska Native Claims Sett
ihent Act: Land Selections: Val
Existing Rights

Since ANCSA recognizes and protei
State-created interests as valid existi
rights, as well as interests recognized
created under Federal law, and thus:
volves interests which would not be
record in the BLM land office, BLM's a
ministrative responsibility to identify, a
judicate and, protect "valid existi
rights" under ANCSA, are broader th:
under general Federal public land laws.

31. Alaska Native Claims Settleme:
Act: Administrative Procedure: Dec
sion-Alaska Native Claims Settl
ment Act: Land Selections: Val:
Existing Rights

WVhile decisions of the Bureau of Lai
Management 'and documents conveyi:
title to Native corporations pursuant
ANCSA properly contain a general i
vision protecting "valid existing right
in accordance with the provisions of se
14(g) of ANOSA. and the regulations
43 CFR Part 2650, such documents mu
additionally describe valid existing righ
according to the nature of the right ai
approximate location on the land, ai
may incorporate by reference other BL
files and files of the Alaska Division
Lands only as a supplemental source
information.

32. Alaska Native Claims Settlemei
Act: Administrative Procedure: Dec
sion-Alaska Native Claims Settli
ment Act: Administrative Procedure

[on- Interim Conveyances-Alaska Native

of Claims Settlement Act: Land Selec-
om tions: Valid Existing Rights

ate Under ANOSA and the regulations in 43
the CpU. Part 2650, the Bureau of Land Man-
ird agement has the duty to ascertain wheth-

er a less-than-fee interest was issued to
a third party, and must recite in theide-

nt cision approving lands for conveyance to
a Native Corporation that the conveyance

le- is "subject to" such an interest.

.id 33. Alaska Native. Claims Settlement
Act: Administrative Procedure: Deci-

cts sion-Alaska Native, Claims Settle-
ng Stt
or ment Act: Land Selections.: State

Interests: Statehood Act Selections:
of Tentative Approvals-Alaska Native
id- Claims Settlement Act: Land Selec-
id-
ng tions: Valid Existing Rights

anE Where the claimed "valid existing
tights" were created by the State on

at lands tentatively approved to the State
under the Statehood Act, the adjudica-
tion of the State's selection must be con-

.e- solidated with the adjudication of the
id Native land selection, and valid existing

rights in the land must be determined in
a single decision.

ad
ag 34. Alaska Native Claims Settlement
to Act: Administrative Procedure: Deci-
*0-

sion-Alaska Native Claims Settle-
mc. nent Act: Administrative Procedure:

in Interim Conveyances-Alaska Native
t Claims Settlement Act: Land Selec-

id tions: Valid Existing Rights

Both the decision to convey lands, and
f the interim conveyance, must specifically
* identify those interests protected under

of ANOSA as valid existing rights. Where
the title conveyed will be "subject to" a

it less-than-fee interest, the nature of the
interest must be identified and the lands
affected must be described, at least by

e section and, where possible, according to
the smallest legal subdivision.



349] APPEALS OF THE STATE. OF ALASKA AND SELDOVIA

NATIVE ASSOCIATION, INC.
I June 9, 1977 - -

35. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Jurisdiction

Although the validity of S.O. 2982 is be-
ing challenged on numerous grounds in
pending litigation, the Board currently
is bound by S.O. 2982, and insofar as it
purports to limit and restrict the Board's
jurisdictional authority, the Board's jut-
isdiction is so affected.,

36. Alaska Native Claims Settlement
Act: Land Selections: Easements:
Description
Description of easements solely by refer-
ence; to a BLM or State Division 'of
Lands case file number is not sufficient
to meet the requirements of sec. 17(b) of
ANOSA, regulations promulgated there-
under, and Secretarial Order No. 2982.

37.' Alaska Native Claims Settlement
Act: Administrative Procedure: Deci-
sion-Alaska Native Claims Settle-
ment Act: Administrative Procedure:
Interim Conveyances-Alaska Native
Claims Settlement Act: Land Selec-
tions: Easements: Description

Decisions to convey and interim convey-
ances should, as a minimum, state the
use for which each easement is reserved,
state the width of each easement, state
at least the sections through which an
easement passes or, if a site easement,
the section or sections in 'which the ease-
ment is located; alternatively, the ease-
ment could be located by incorporating
in the conveyance document a map de-
picting the easement.

38. Alaska Native Claims Settlement
Act: Administrative Procedure: Deci-
sion-Alaska Native Claims Settle-
ment Act.: Land'Selections: Easements:
Generally
W here the Bureau of Land Management

has developed new procedures for the

reservation and identification of ease-
ments subsequent to issuance of a Deci-
sion to Convey, the Board will remand
the Decision to Convey to the Bureau of
Land Management for the' limited pur-
pose of . identifying the easements, re-
served in the Decision to Convey under
appeal according. to the uniform ease-
ment identification system currently be-

ing- followed.

APPEARAlICES:: Jeffrey B. Lowen-
fels, Esq., for the 'State of Alaska;
A. Robert Hahn, Jr., Esq. for Seldovia
Native Association'; ames Vollintine,
Esq., John R. Snodgrassi, Esq., "and
James D. Linxwiler, Esq., for Cook
Inlet Region, Inc.; John W. Burke,
Esq., for the State Director, Bureau

'of Land Management; Theo L. Carson,
Jr., Esq., ' for the Kenail Peninsula
Borough; Charles Cranston, Esq.,
for M. Walter Johnson, George S.
Rhyneer, LaVonne Rhyneer, Susan 'H.
Johnson, Agnes Ann Coyle; Charles R.
Tunley, Esq., for Theodore A.
Richards, Morgan B. and Jeanie W.
Sherwood.

The following parties appeared pro se:
Phillip 0. Nice, Mrs. Geraldine Lenore
Faller, Mrs. Vivian . MacInnes,

HXenry F. Xroll, II, David Vander-
brink, Mrs. Charlotte L. 'Calhoun,
Mrs. G. Lucille Billings, Mrs. Susan
'Campbell, Daniel B. Winn, Michael,
'Diana, Shannon and Morgan McBride,
Elizabeth M. Cummings, 'Thomas VW.
Larsen, William Findlay Abbott, Mrs.
Judith, Miller, Allen B. Billings,
Eunice. M. Berglund, Edmund T.
Pawelek, Michael and Susan F.
Campbell, and Elmer Sundsby.
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OPINION BY

ALASKA NATIVE CLAIMS
APPEAL BOARD

JURISDICTION

The Alaska Native Claims Ap-
peal Board, pursuant to delegation
of authority in the Alaska Native
Claims Settlement Act, 43 U.S.C.
§§1601-1624 (Supp. IV, 1974), as
amended, 89 Stat. 1145 (1976), and
the implementing regulations in 43
CFR Part 2650, as amended, 40 FR
14734 (Apr. 7, 1976), and 43 CFR
Part 4, Subpart J hereby makes
the following findings, conclusions
and Decision.

Pursuant to regulations in 43
CFR Part 2650, as amended, and
Part 4, Subpart J, the State Direc-
tor is the officer of the United States
Department of the Interior who is
authorized to make decisions on
land selection applications involv-
ing Native Corporations under the
Alaska Native Claims Settlement
Act, subject to appeal to this Board.

FACTUAL BACKGROUND

The lands in dispute in this con-
solidated'appeal were selected in a
series of. applications by the State
of Alaska (hereinafter State) for
general purposes grants under sec.
6(b) of the. Alaska Statehood Act,
72 Stat. 339, amended, 48 U.S.C.
Chap. 2 (1970) (hereinafter "the
Statehood Act") during the period
from Dec., 29, 1959 through Jan. 1,
1961. All lands in the amended and
consolidated State selection #A-
050903 are located within T. 7 S., R.

12 W., Seward Meridian. Portions
of the selection were tentatively ap-
proved in Decisions dated Oct. 4,
1960, Aug. 5, 1964 and Nov. 15, 1966.
These tentatively approved selec-
tions totaled approximately 11,190
acres. Upon receipt of tentative ap-
proval, the State created numerous
third-party interests in the disputed
lands through issuance of patents,
issuance of certificates of water ap-
propriation, issuance of leases
under the open-to-entry leasing pro-
gram, timber sales, and issuance of
permits for gravel extraction and
other purposes. Lands to which the
State received tentative approval
were as follows:

U.S. Survey No. 3973, lot 4;
'U.S. Survey No. 4734, lot 2 and 3;
U.S. Survey No. 4735;
U.S. Survey No. 4737, lots 1, 2 and 3;
U.S. Survey No. 4738.

T. 7 S., R. 12 W., Seward Meridian (n-
.surveyed)

Section 1: all, excluding Ismailof
Island;

Sections 10-13: all;
Section 20: all, including Native al-

lotment application AA-7602;
Sections 21-28: all;
Section 29: all, including Native allot-

ment application AA-7602;
Sections 30-36: all.

On May 2 and May 16, 1974, Sel-
dovia Native Association, Inc.
(hereinafter Seldovia), filed selec-
tion applications #AA-6701-B and
#AA-6701-D under the provisions
of sec. 22(a) of the Alaska Native
Claims Settlement Act for the sur-
face estate of certain laids in T. 7
S., R. 12 W., Seward Meridian as
well as T. 6 S., Rs. 12 and 14 W.;
T. 8 S., Rs. 12 and 15 W.; T. 9 S.,
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Rs. 13 to 15 W., and: T. 10 S., R. 14
W.

On Oct. 6, 1975, the State Direc-
tor, Bureau of Land Management
in Decision #A-050903 rescinded
the tentative approval previously
given to the State's selection and re-
jected the State's application for
the approximate 11,190 acres se-
lected with the exception of a few
parcels.

The Decision recites that the
State of Alaska has the right of ap-
peal to the Alaska Native Claims
Appeal Board and that if an appeal
is made the adverse parties to be'
served are Seldovia Native Associa-
tion, Inc., and Cook Inlet Region,
Inc.

The Bureau of Land Manage-
ment in a Decision .dated Oct. 9,
1975 on village selections #AA-
6701-B and #AA-6701-D ap-
proved for interim conveyance or
patent under sec. 14(a) of ANCSA
the surface estate in approximately
51,855 acres from the lands selected
by Seldovia. The State Director
found that these lands "are unoc-
cupied and do not include any law-
ful entry perfected under 'or being
maintained in compliance with
laws leading to acquisition of title.,

On Oct. 10, 1975, the day after is-
suance of BLM's Decision on Sel-
dovia Native Association's selec-
tions #AA-6701-B and #AAL
6701-D, Fred Elvsaas, President of
the Seldovia Native Association,
stated in a letter to the State Di-
rector, BLM: "In order to obtain
prompt conveyance, we hereby

waive our appeal on AA-6701-B
and AA-6701-D."

One week later, on Oct. 17, 1975,
the Bureau of Land Management"
issued interim conveyance #016 to
Seldovia Native Association con--
veying the surface estate in certain.
lands in T. 8 S., R. 15 W., Seward
Meridian and T. 9 S., R. 14 W., Se-
ward Meridian, including U.S. Sur-
vey No. 2838, excluding homesite
application #A-057774, in the ag-
gregate amount of approximately
13,728.50 acres.

On the same date, the Bureau of
Land Management issued interim
conveyance #017 conveying to
Cook Inlet Region, Inc., the sub-
surface estate to all those lands con-
veyed by interim conveyance #016
to Seldovia Native Association.

The State of Alaska, through the
Acting Director of the Department
of Natural Resources, timely ap-
pealed BLM's Decision -#HA-050903,
which had rescinded tentative ap-
proval and rejected the State's
selection of 11,190 acres. Subse-
quently, the State requested an
extension of time in. which to file its
Statement of Reasons and Stand-
ing. The Board, in an Order Nam-
ing Necessary Parties and Requir-
ing Service, designated the State of
Alaska, the State Director, Bureau
of Land Management, the Seldovia
Native Association,. Inc., Cook In-
let Region, Inc., and Kenai Penin-
sula Borough as parties to be
served. The Board then in a sepa-
rate Order granted the State's
motion for a time extension.
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On Nov. 7, 197h, within the 30-'
day appeal period subsequent to
issuance of the decision to convey
on Oct. 9, 1975, Cook Inlet Region,
Inc., and Seldovia Native Associa-
tion, Inc., through counsels filed
Notices of Appeal.

On Dec. 9, 1975, the Board
issued an Order naming as neces-,
sary parties the State of Alaska, the
State Director,' Bureau of Land
Management, ihe Seldovia Native
Association, Ine., the Cook Inlet
Region, Inc., and the Kenai Penin-
sully Borough, and requiring filing
of specific documents. The Board
granted Cook Inlet Region, Inc., an
extension of time in which to file its
Statement of Reasons and- Stand-
in in the appeal.

PROCEDURAL' 
BACKGROUND

On Dec. 19, 1975, the Board is-
sued an Order naming the holders
of certain third-party interests as
additional parties and requiring
service upon them. GIRI, Seldovia,
and the State were directed to file
with the Board a list of the names
and current addresses of all per-
sons and organizations claiming an
interest in the lands involved in the
appeal. The appellants were di-
rected to serve copies-of the No-
tices of Appeal and other docu-
ments filed with the Board upon
each of the persons so identified and
the Bureau of Land Management
was directed to serve upon such
persons copies of BLM Decisions
#AA-6701-B, #AA-6701-D and*
of the Board's Order. This process

resulted in the filing of entries of
appearances and in other responses
by parties claiming possible inter-
ests in the lands involved in this
appeal. All documents filed by
third parties have been considered.

On Mar. 8, 1976, the Board on its
own, motion mailed to all persons
identified as holding potential in-'
terests in the disputed lands a
package of pertinent documents in-
cluding a listing of all the issues
involved in the appeals and copies
of materials filed by principal
parties. Understandably, receipt of
suh a formidable array of legal
documents precipitated a second
series of responses asserting third-
party interests.

On Apr. 8,' 1976, the Board by
Order allowed time for additional
briefingf and closed the record eftec-
tive Apr. 9, 1976.

On Apr. 7, 1976, regulations re-
quiring the Bureau of Land Man-
agement to publish decisions to
convey lands were published in the
Federal Register (Title 43, Chap.
11, Part 2650, Sec. 2650.7, 41 FR
14737 (1976). On May 26, 1976, the
Board issued an Order requiring
the Bureau of Land Management,
consistent with this regulation to
publish certain proposed decisions
from which appeals currently be-
fore the Board had been filed. How-
ever, the Board deemed the record
closed on certain appeals filed sub-
stantially before promulgation' of
these regulations, including the
present appeals, and did not require
publication of the decisions ap-
pealed from in these cases at that
tm .- , : I

time. 
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'The record before the Board con-
sists of the BLM appeal files, no-
tices of appeal, all documents filed
by principal parties and third
parties, and the Board's Orders.'

STATUTORY AND REGULA-
TORY PROVISIONS

Of particular relevance to the ap-
peal are the following statutory and
regulatory provisions quoted in the

Appendix hereto:
1.. Treaty of Cession, Mar. 30,

1867, Art. III, 15 Stat. 539, 542..
i2. Organic Act of May 17, 1884,

sec. 8, 23 Stat. 24, 26.
3. Alaska Statehood Act, July 7,

1958, 72 Stat. 339, secs. 4,6(b)'.and
6(g).

4. Alaska Native Claims Settle-
ment Act, 43 U.S.C. §§ 1601-1624
(Supp. IV, 1974), as amended, 89
Stat. 1145 (1976) secs. 3(e), 4, 11
(a) (1), 11(a) (2), 14 (c), 14(g) and
22(b).

5. Regulations contained in 43
(CFR 2650.3-1, 43 CFR 2650.4, 43
CFR 2650.7, 43 CFR 2650.8, 43
CFR 2651.4, 43 CFR 4.902, 43 CFR
4.905.

DISCUSSIONS OF ISSUES

The Board will consider the is-
sues in this appeal in an order
slightly different than'that listed in
the Board's Order of Mar. 8, 1976.

1. Whetherthe Board and/or the De-
partment of the Interior have any jur-
isdiction after the issuance of interim
conveyances?

,,A portion of the lands involved
in these appeals was conveyed to
Seldovia and CIRI by interim con_
veyances #016. and; #017, both
dated Oct. 17, 1975. Other lands in-
cluded in selections of the State. and
Seldovia, from which the consoli-
dated appeals arise, were not in-
cluded in interim conveyances. This
issue arises in'connection with ad-
judication of easements.

[1, 2] For the purpose of deter-
mining whether or not the Secre-
tary of the Interior retains jurisdic-
tion to review easement interests re-
served to the'Federal government,
interim conveyance and patent are
documents of equal significance in
the granting of title under ANCSA.
Therefore,: when an- interim con-
veyance has been issued pursuant to
ANCSA, the Secretary of the Inte-
rior and this Board lose all author-
ity and jurisdiction over those in-
terests in the land which have been
conveyed. The Secretary is without
jurisdiction to reserve any ease-
ments not originally contained in
the conveyance or to deprive the
grantee of the interim conveyance
of any interests conveyed therein.
(Fernie M. Rogers,: 29 'IBLA 192
(Mar. 18, 1977) and Appeal of
Ekltnac, Inc., 1 ANCAB 305, 84
I.D. 105 (1977).

[31 However, the Secretary does
retain jurisdiction, pursuant to 43
CFR 2 650.4 -7(c) (1) and S.O. 2982,
to review easement interests: re-
served to the Federal government
in an interim conveyance; and in
the absence of regulations estab-
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lishing a procedure for such ieview,
the Board is not precluded from
exercising the Secretary's author-
ity to review easement reservation
when such review is requested
through an appeal to the Board.
(Appeal of Ekiutna, Inc., supra.)

The following lands are included
in interim conveyances #016 and
-4017:

T.. 8 S., B. 15 W., Seward Meridian (Un-
surveyed)

section 25: fractional;
section 33: fractional;
sections 34 & 35: fractional, excluding

Native allotment application AA-
7203; -

section 36: fractional.

T. 9 S., B. 14 W., Seward Meridian (Un-
surveyed)

sections 1 & 2 all;.
section 5 : all;
sections 7 & 8: fractional;
section 9: all;
sections 12 & 13: all;
section 16: all;
sections 17 & 18: fractional;
section 20: fractional;
sections 21 & 22: all;
sections 26-29: all;
sections 33-35: all.

U.S. Survey No. 2838, excluding homesite
application A-057774.

Aggregating approximately 13,-
728.50 acres...

As to the above-described lands
for which interim conveyance has is-
sued, the Board's jurisdiction is
limited to review of interests, re-
served to the Federal government.

The Board's jurisdiction is not
disputed as to lands for which in-
terim conveyance has not been
issued.

2. Whether Seldovia Native Associa-
tion waived its'right to appeal by letter

of 10/10/75 from Fred Elvsaas, Presi-
dent, Seldovia Native Association, to
State Director, Bureau of Land Manage-
ment?

BLM's Decision on Seldovia's
land selections #AA-6701-B,
#AA-6701-D was issued on Oct. 9,
1975. The following day, Oct. 10,
1975, Fred Elvsaas, President of
Seldovia, wrote to the State Direc-
tor, BLM, stating, "In order to ob-
tain prompt conveyance, we hereby
waive our appeal on AA-6701-13,
AA-6701-D." Mr. Elvsaas' letter,
signed in his capacity as President
of Seldovia Native Association,
Inc., purports to bind the Corpora-
tion. On Oct. 17, 1975, the State, Di-
rector issued interim conveyance
#016 to Seldovia, conveying the
surface estate to lands'in T. 8 S., R.
15 W., Seward Meridian; T. 9 S.,
R. 14 W., Seward Meridian; and
U.S. Survey No. 2838, approximat-
ing 13,728.50 acres. On the same
day the BLM issued interim con-
veyance # 017 to Cook Inlet Region,
Inc., for the subsurface in the same
lands.

On Nov. 7, 1975, Seldovia
through counsel filed a Notice of
Appeal from the BLM Decision of
Oct. 9, 1975. This Not-ice of Appeal
was timely filed within 30 days
from the date of receipt of the BLM
Decision and in accordance with the
procedural requirements of 43 CFR
Part 4, Subpart J. AlthougLh the
Notice of Appeal did not refer to
the prior waiver, the appeal raised
numerous questions concerning the
validity of various parts of the BLM
Decision of Oct. 9, 1975, and the ap-
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parent intention was to revoke the
walver.

ANCSA in sec. 14 (a) provides:

Immediately after selection by a il-
lage Corporation for a Native village
listed in section 11 which the Secretary
finds is qualified for land benefits under
this Act, the Secretary shall issue to the

* Village Corporation, a patent to the sur-
face estate t * *

Regulations in 43 CFR 2650.8
provide:.

Any decision relating to a land selec-
tion. shall become final unless appealed
to -the Alaska. Native Claims Appeal
Board by a person entitled to appeal,
under, and in accordance with, Subpart
J of Part 4, 43 CFR.

Regulations contained in 43 CFR
4.21 provide'

* Except as otherwise provided by
law or other pertinent regulation, a deci-
sion will not be effective during the time
in which a person adversely affected may
'file a notice of appeal, and the timely fil-
ing of a notice of appeal will suspend the
effect of, the decision appealed from
pending the decision on appeal. * * *

Regulations in 43; CFR 4.902
authorize an appeal from the Deci-
sion of the BLM by any person.
"who claims a property interest" in
lands affected by the Decision.

Regulations in 43 CFR 4.903 pro-
vide in paragraph (a)

Appellant' shall file a written
notice of appeal, signed by him or his
authorized representative, with the
Alaska Native Claims Appeal Board
within 30 days after the date 'of receipt
of the decision by appellant, or if pub-
lication of the decision in the FEDERAL
REGISTER is made, within 30 days after
publication of the decision in the FED-

ERAL REGISTER, whichever shall
occur first; * *

[4] While, under 14(a) of
ANCSA, it is the responsibility of
the Department to make conveyance
"immediately," Departmental regu-
lations providefor the elapse of a
30-day appeal period before decision
to convey becomes final. BLM's De-
cision does not become effective so: as
to permit issuance of conveyance un-
til the elapse of the appeal period,
regardless of whether appeal is
waived by one of a number of par-
ties who might appeal. In this case,
nearly 40 parties have been identi-,
fied who have or claim property in-
terests of various kinds related to
the land involved in the BLM Deci-
sion of Oct. 9, 1975. Therefore, inso-
far as Seldovia could not, as a mat-
ter of law, barter its appeal rights
for issuance of conveyance before'
elapse of the 30-day appeal, the
Board finds that its attempt to do sO
was ineffective.

[5] Insofar as the appeal period
remained open, the Board accepts
Seldovia's proper filing of a Notice
of Appeal within the 30-day period
as a revocation of the prior'. waiver.

3. If Seldovia Native Association, Inc.,
waived its right to appeal whether Cook
Inlet Region, Inc.; is preclud'ed from as-
serting Seldovia's' interests on appeal?.

[6]: In view of the Board's accept-
ance of Seldovia's revocation of its
waiver, this issue is moot. In any
case' under regulations contained in

43 !CFR 4.902, Cook Inlet Region
has a right of appeal by reason 'of
its status as a Regional Corporation.
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4. Whether. the Appeal of the State. of conveyance to a Native Corporation.
Alaska should be dismissed for failure to In the appeal originally desig-
file a Statement of Standing pursuanP to nbsed ANGAB #VLS7'44,the

43 OFR 4. ) State appealed a decision rescind-
Regulations, contained- in 43 CFR~;,~i ..I ~ Ing tentative approval:andrejecting,

4.903(b) (2). do t prohibit, and, in: the tate's application for certain
.fact specifica ly permit inclusion of lands selected under the Statehood
a Statement ofStandingin the Act. The decision found that such
Statenent of Reaons: lands had been properly' selected by
iS:. i* t The statement of the appellants Sdaovia. The State i'learly as
standing may be filed as, a separate. docu- standing to appeal, as a party claim-
ment, or may beincluded with a state- ing a property interest a decision
ment of reasons,. written arguments or
briefs filed pursuafnt to paragraph (b) (lX rejecting its selection under the
of this section. ' Statehood Act in favor of 'a Native

selection under ANCSAA[71 .Summary dismissal' within
the terms of 4.905 is within the dis'- [8 The Board has consolidated
cretion of the hoard. The Board?, in A AB #YLS 7t-14 and BLM's
.its discretion," will t' -summarily lesignated, ANGAB #VLS t5-i5
dismissanappeal for failureto file (ANCAB, 84 I.D. 349 (19.77),
a Statement 'of Std'g merelt be- 3670Q1-D, appealed by Seldovia and
causb the Stateffentof St'anding designated ANCAB #VLS 75-i5
'was not sepatel filed 'r separate (2 ANGAB 1 84 ID.- 349 (1977)),
ly: labl'ed) whre' the tiniely -fled and treats the matter as a single ad-
Statement of Redsong clearly disZ judication. Since the 'State clearly
closes the "claims ofroperty inter- ' ug to appeal BLM Deci-prop~i~y hso stAdi 03:t Saes o
ests," required for standing to ap- sion A.050903, the State's pbsi-

peal 'by 43 CFtR 4.902: .: ti. , , hon. should not be prejudiced.by the
administrative separation of that

5. Whether the State of Alaska has decision from the decision adjudi-
standing to assert the interests of per- Se
sons,, organizations, and agencies which catng ldovia's iterest in the
have received a gr'ant, lease, contract or same land. This procedural separa-
permit from the State' : : tion has been remedied by consolida-

G(IRT and Seldovia contend that tion of the two decisions on appeal,
the State has no "claims of property and the State's interest is clearly in-
interest" reqtired by 43 GFR 4.902 terwoven with adjudication of bot'h
for standing to appeal, with regard decisions.
to the interest of third parties hold- 6. Whether the Renai Peninsula Bor-
iAg grantsleases, or other less-than- j Ough should be dismissed as a party to
fee, interests from the .State. The the appeal?
State claims, in support of its stand-, : The Kenai Peninsula -Borough
iug, to be adversely- affected by the was designated a necessary-party by
possibility of litigation by the hold- the Board:oh its olwn motion, to in-
ers of such third-party interests. in sure that the Borough 'received no-
the event that such interests, were -tice of the conflict bQtween land. se-.
not protected in connection with lections of the State and Seldovia
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sothat the Borough wwoud'be aware
of conflicts with its own, selections
of the disputed State lands.: The
Borough's only response has been to
enter an :appearance. A Statimeint

'of' Standing and Satement of Rea-
sons was never filed.

CIRI lhas moved to disiiss'thie
Bo.rough for failure to show stand-
ing, file pleadings and other briefs,
and- otherwise respond to the
appeal. -

[9] The' -motion is granted; the
Kenai Peninsula Borough is hereby
dismissed as: a party to this consol-
idated appeal for failure to prose-
cute. Where a person is designated a
necessary party by Order of the
Board and' is given actual notice of
administrative proceedings which
may affect a claimed property in-
terest, and such person fail to ap-
pear and assert any' claim of the
property interest, such.person may
be dismissed as party to the pro-
ceedings and the Board may adju-
dicate the property interest of other
parties without regard to any inter-
est which may be claimed by tP
party who fails to appear and as-
sert his interest.

7. Whether the BLM Decision issued
pursuant to ANCSA must notify all par--
ties, known to BLM to be claiming an
interest in the land, of the' Decision ren-
dered and their right to appeal the
Decision?

'This issue is not moot since notice
requirements are now clearly set
forth in 43 CFR 2650.7(d), 41
-'FR 14734' 14737. (See Appendix
p.'387.)''Current notice procedures

would require BLM to give notice
to. all parties known by BLM to be
claiming an interest in the land.

As to' this appeal, the -Board, on
its o'wn Jti, directed service on
those parties identified in the record
as .claiming an interest in the land
involved.' (See. Proceduial Back-
ground.)'

THIRD-PARTY INTERESTS
UNDER ANCSA

8; Whether the "valid existing rights"
protected by ANOSA, are only those in-
erests ini the'land'created by the Fed-

eral governm'ent? !

9:V Whethbr 'a less-than-fee interest
(e g open-to-entry leases, other leases,
contracts, permits) granted by 'the state
of Alaska t6 'a third party on land's ten-
tatively approved' under: the Alaska

'Statehood Act can cstitute a; "vaiid
existing right" protected by ANCSAid

10. If any open-to-entry leases granted
by the State of Alaska constitute "valid
existing rights" protected by AN6SA,
whether the "right" protected includes the
lessees' "right to purchase" under 'the
Alaska Statutes 38.05.077, or merely their
"right" to the enjoyment. of the lease-
hold interests?

11. Whether a less-than-fee interest
granted by the State Division of Lands to
the State Division of Aviation on lands
tentatively approvIed under the Alaska
Statehood Act constitute a "valid'exist-
ing right" protected by ANCSA?

Decision #A-050903, vacating 'the
State's selection in favor of Seldovia,'pro-
-vided':'

* : E .*.g 

The State has created numerous third-
'party interests in the subject. township.
The conveyances to the Native village and
regional corporations will be subject to
all such non-title interests that were
created, prior to December 1, 1971. In
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addition to non-title interests, the State
issued four patents prior to the enact-
ment of ANCSA for lands to which it had
received tentative approval. In such a
case, a valid existing right has been
created and the lands so patented cannot
be selected by a Native village pursuant
to ANCSA. (State of Alaska, 19 IBLA
178, Mar. 18, 1975.)

In view of this, State selection appli-
cation A-05090 remains in effect and ten-
tative approval remains valid as to the
following lands:

U.S. Survey No. 4734, lot 3;
U.S. Survey No. 4735;
Harbor Heights Alaska Subdivision

(State of Alaska Survey), Block 1,
lots 1-13 and Block 2, lots -11, lo-
cated within T. 7S., R. 12 W., Seward
Meridian, sections 14 and 15;

That portion of Ismailof Island located
in T. 7 S., R. 12 W., Seward Meri-
dian, section 1.

These lands have been properly excluded
from the village selection application;
the:
late

.I

670
seli

T
vey;

2.
ing
any
der
AA;1

ward Meridian; section 4: W 2 SW ¼;
section 5 : E /2 S1/ ¼; and section 8: NW
¼ NE 1/4, N /2 NW 1/4. The conveyance
will not cover all of the lands embraced
within the lease.

The State of Alaska has identified the
following third party interests on the
lands to be conveyed, which were granted
prior to December 18, 1971:

Free Use Permit
Timber Sale
Certificates of

Appropriation of
Water

Open to Entry
Leases

*

ADL No. 39033
ADL No. 37447
ADL Nos. 40032,

42903, 47601
and 55131

41084, 41085,
41553, 41704,
42889, 42902,
42954, 44546,
45000, 45373,
47021, 47164,
51665, 55132,
55137, 55138,
55210

* * * 5

r will be patented to the State at a The Decision also excluded from.
or date. \ conveyance to Seldovia the follow-

ing interests:
)eeisions :#AA-6701-B, #AA- T. 7 S., B. 12 TV., Seward Meridian (Un-

i-D, approving Seldovia's land surveyed)

ections, provided: section 1: Ismailof Island

* e * C *~ * sections 14 & 15: lands within State of
he grant of lands by the interim con- Alaska Patent No. 702, Block 1, lots
ance shall be subject to: 1-13 and Block 2, lots 1-11, Harbor

, * Heights Subdivision (State of Alaska
Surveyl

t.Valid existing rights therein, mincd surey' ~section 20: fractional Native allotment
but not limited to those created by application AX-7602
leases (including a lease issued un- tion 29 fracti I a
sec. 6(g) of the Alaska Statehood

- .. ~~application AA-7602.
AcE z Star. 6dU, 641) ), contract, permit,
right-of-way or easement, and the right of
the lessee, contractee, permittee, or
grantee to the complete enjoyment of all
rights, privileges, and benefits thereby
granted to him.

Oil and gas lease A-064325 was issued
by the Bureau of Land Management prior
to Dec. 18, 1971. The interim conveyance
will include the following lands embraced
within the lease: T. 6 S., R. 14 W., Se-

T. 8 S., B. 15 V., Seward Meridian (Un-
surveyed) sections 34 & 35; fractional
Native allotment application AA-7203

T. 9 S., B. 15 V., Seward Meridian (Un-
surveyed) section 1: Native allotment
application AA-7233

T. 10 S., B. 14 V., Seward Meridian (Un-
surveyed) U.S. Survey 2838: homesite
application A-057774
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Summary of Arguments

Seldovia argues that the State
did not ' acquire equitable title in
lands tentatively approved under
the Statehood' Act until Congress
extinguished Native rights in such
lands and, therefore, could not con-
vey title to third parties so as to de-
feat Native selections under
ANCSA.

CIRI concurs, pointing out that
those rights protected by sec. 22(b)
of ANCSA are all interests created
bv the Federal government; all
other valid existing rights must be
less-than-fee interests of a tempo-
rary nature, with the Native patent-
ee 'of the underlying interest in
lands succeeding to the interest of
the State or Federal government.
Such interests are enumerated in

,sec. 14(g) of ANCSA, which spe-
cifically validates only one type of
State created interest:' leases under
sec. 6(g) of the Alaska Statehood
Act. GIRI asserts that although sec.
6(g) of the'Statehood Act also au-
thorized conditional sales by the
State of lands tentatively approved
but not yet patented under the
Statehood Act, only conditional
leases and not conditional sales are
designated as valid existing rights
in sec. 14(g) of ANCSA.

GIRI further argues that State
TA'd lands within village With-
drawal areas are available for
Native selection under ANCSA, and
the State cannot defeat Native se-
lection rights by making itself a

third party whose interests are
protected.

The State argues that all State
created' interests may be protected
as valid existing rights under
ANCSA based on its interpretation
of tentative approval of State land
selections under the Alaska State-
hood Act as tantamount to convey-
ance of title.

State's Title Prior io ANCtSA

The State of Alaska's claim to the
lands in dispute arises under the
Alaska Statehood Act, which grants
to the State the right to select ap-
proximately one hundred and three
million acres of "vacant, unappro-
priated, and unreserved" land.- (72
Stat. 339 340, sec. 6(b).) The
Statehood Act in sec. 6(g) author-
ized the State to execute conditional
leases and conditional sales of se-
lected lands, after tentative ap-
'proval by the Secretary of the In-
terior but before issuance of patent.
(Italics added.) (72 Stat. 339, 341.)

The nature of the State's interest
in such lands is crucial to the pres-
ent appeal. The Statehood Act' was
enacted against a backdrop of the
Native presence in Alaska.

In- express provisions of the
Treaty of Cession and the Organic
Act of 1884, and through disclaim-
ers in the Statehood Act, aboriginal
title in Alaska received' 'statutory
protection in addition to that nor-
mally extended on the 'basis of
Native occupancy.

245-935--77-2
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The Alaska Statehood Act (72 "5p'al of Ellutna, Inc. 1 ANCAB
:Stat. 339) provides in sec. 40: ' 83 I.D. 619 (1976)

As a compact with the United'States The Effect of' ANA
said State and its people do agree'anfd de-
dlare that they forever disclaim all right In ANCSA, Cohgress',' ekecising
and title to any lands or other property its exclusive jurisdiction to ex-
not granted or doiffirmedto the State or tinguish aboriginal claims and to
its political "subdivisions by or under the
authority of this Adt, * * * the right or disPbse of landsin Federai owner-
tite to which maybe held by an 'Indiafs, Ship 'created in Alaska' Naes a
Tskiwos,- or Aleuts, * i' or is held. by the statutory entitlement', requiring' no
United States in trust for said;natives; ^proof bcE 'usa ind occupancy, to 40
that,.all such lands * ', belong tosatd million acres of land. This entitle-
natives, shall be and remain under the mf
absolute jurisdiction and control of the
United States until' disposed of'under its part, from "public" lands, defihed
authority, * ,* (Italics added.) in sec: 3(e) as "all FeAeral 'lands

X ' - i:' :' '''' ;-: S ad interests thefein loeated :-in
The effect of the, Statehood Aet an i 'Alaska except: * * land slectiv6s

in its historical context, has been in- of tht State of Alaska which hate
terpreted by th6 courts as-follows: heeji patented- or tentatively 'ap-

'*- *; '½ * ' ' * ''< '* nrn'uovncl n rlnyl. r'se ........O.. tI r\ ~ ' 'f.tiwe

' ' V6 ummarize, the Statehood Act] read
as; a. whole and;- read in 'the: light of' a
legislative history+ showing an'inteht n
the part of Congress to. avoid any prej-
udice.to Native possessory rights until
such time as Congress should deternine
how to deal with them, did not huthorize
the State to select lands in which Natives
could prove aboriginal rights based,. on
use 'and occupancy. Accordinglyt tenta-
*tive approvals by -the 'Secretary of In-
terior of land selections in which such
rights can be proven were void at the
time they were granted. * * *

- ,(Edwardsen v. Morton, 369 F. Supp.
1359, 1375 (1973)).

[101 The Board concludes that,
:until Congress acted .to extinguish
rights of Alaskan Natives. to. use
and occupancy of aboriginal lands,
such rights remained as an encum-
brance on the fee, and title to land
claimed by Alaska, Natives, to
which use and occupancy might be
proved, was void when given.. (Ap-

afx~~u 11a; 00.WE}Y ^UlAlaska' Statehood Act, * *'

(Italics added.)
*"'[11y]i Hdiwever, responding t'the

problem of villages in proximity' to
TA'd' lands ANOSA also provides,
in secs. :l1(k) (2) and 12(a) (1),
that each village may select up to
.69,120 acres of its total entitlement
from lands "that have been selected
by, or tentatively approved to, but
not yet patented to, the State under
the Alaska Statehood Act," within
the 'area-, usually 254-townthips, sur-
rounding the village. Such State
and s'elections, already encumbered

by+ aboriginal' title to lands on
which use and occupancy could be
proved, were 'now subjected to a
statutory prior right'of selection by
Native.:Cor0rations based not on
aboriginal title, but, on Congres-
sional;grant in ANCSA.

Congress then, in ANCSA, ex-
tinguished. all claims, , based . on
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aboriginal title, statin ' in see.
4(a):

All prior conveyances of, public land
and water areas in Alaska, or any. inter-
est therein,_ pursuant to 'Federal law, and
all tentative' approvars pursuant to sec.
6(g) of the Alaska. Statehood;Act, shall
be regarded as-an extinguishment of the
-aboriginal, title thereto, .if any,.

:[12] As noted .by the court in:
.Edwardsen, supra, at 1378, sec. 4
. (a) operates retroaetively by treat-
ing tentative apprvals, a s. extin-
guishment of aboriginal title. As .a
result of this' retroactive etin-
guishment, the. State's, interest
vested- as equitable.title in all those
tentatively 'approved selections
which had -not, through sec. 11 (a)
(2) of ANCSA, become subject to
the Natives' statutory right of
selection. Thus, the retroactive
validation of the'State's title ap-
plied* to those' lands 'tentatively
approved to the State which were
located outside Native 'village 'with-
drawal area.

[13] However, 'extinguishment of
aboriginal title did not' vest: the
State's title to' those tentatively
approved selections' located 'within
sec. 11(a) (2) withdrawal' area, 'for
Congress clearly conferred on Na-
tive Village Corporations a supe-
rior right to select up to 69J20 acres
of such lands.

[14, 15] The Board finds, there-
fore, that' the. State's interest in
lands located within sec. 11 (a) (2)
withdrawal areas 'did not'vest prior
to ANCSA, and did' ijot vest subse-
quent to ANCSA as to those lands

'properly' selected b'yilige Corpo-
'rationst -within:i the' three-year tim e
'pieriod- Ynder- se~c. 12 (a) . o ver,
'the Board ifnds that the State's] in-
terest does Vest in those' TA'd lands
'withi'n -sec. 411, (a) (2) -withdrawals
not- selected by-Village Cor-plora-
,ti6ns within the statutory deadlines
Tmandated by'sec. 12, for upoi com-
pletion' of Ndative selections, the 'last
encumbrance on the State's title is
removed. ('Appeal o Eleltna, Inc.,
lANCAB 90 sUpra.)

This -'esult is not ic/sitent
ith aEdz'Jardsenrand fol-

:lowst expressed . Congressional, in
'tent. During discussion ,--in the
'-&nate'on the- Conference Report on
H.R. 10367, Senatdr'' Stevens
queried r. ilIe as to whether or
not TA lands, withd'a'wn for 'vl-
lage. selection but not selected by

: villages wold at' the end of the
withdrawal period, 'be patented to
'the State' Senator Bible' 'replied:
''* *' * the answer is uItqwestzon-
'ably yes." (117 Cong. Rec. 196, .
21655;'(daily Ed. Dec. 14, 1971.))

' (Italics added.)
It is clear from'the legislative his-

tory of ANCSA that the single pur-
pose of sec. 11(a) (2) is to make
available for Native village selec-
tion those' lands on which such vil-
lages would most likely be able to
prove aboriginal use and occu-
pancy-i.e.,lands surrounding each
village.-

[16] In -withdrawing sec. 11 (a)
(2) lands. ten-tatively approved to

.the State, Congress .rejected the
'State's contention that tentative ap-
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proval vested equitable title in the
State, and in consequence, rejected
the title the State had relied upon
to dispose of TA'd lands to third
parties. It was this consequence Sen-
ator Stevens. was; concerned with
during hearings, on S. 1830, 91st
Cong., 1st Sess. (1969). In a discus-
sion of the effect of Congressional
disposition of tentatively approved
lands, the following exchange
occurred:

Senator Stevens: Well, but this is the
point; the State was given certain rights
under the Statehood Act, the right to se.
lect these lands. Where the lands have
been patented, there' is no dispute. The
only reason the patent was not issued
under tentative approval was because the*
survey had not been done. The State and
Federal Government have done every-
thing there is to do except issue the
patent.

Senator Gravel: I understand that.
But suppose the State does have patent.
The natives would still be looking to the
State for participation if there are cer-
tain areas of State land needed to fill out
the allowable land grant area around the
village. 'If that is the case they would
get land from the State, just as they
would from Federal Government lands,
such as the Tongas National Forest or
some wildlife refuge.

That does not disturb me one iota, and
I do not see an economic change of sig-
nificance that will alter the wealth be-
cause they are not going to disturb the
oil companies under the lease. That lease
will be there.

Senator Stevens: That is not true. If
the tentative approval is not recognized
as equivalent of title, then the title goes
to these people and the State does not
have any right. The State-issued leases
in this area are dependent upon State
title, and that title under tentative ap-
proval is the equivalent of title under the
Statehood Act and, as I say, this is the
first time I have ever heard that the AFN
has disputed this significance of tentative

approval. (Italies added.)
(Hearing on S. 1830 Before the
Senate Comm. on Interior and Insu-
lar Affairs, 91st Cong., 1st Sess.
Part 2, 347 (1969))

[17] Since the State had not ac-
quired equitable title to tentatively
approved land selections within vil-
lage withdrawal areas prior to
ANCSA, a grantee of the State
could not acquire a greater interest
than its grantor, and could not'
prior to ANCSA, acquire equitable

L title sufficient to deprive Congress
of power to dispose of the land in
settlement of Native claims.: Ac-;
cordingly, any protection or prior-
ity afforded to third-party interest
in the disputed lands must be stat-
utory, conferred by:ANCSA.

This: inherent defect -in the
State's title is recognized in the
State Administrative Code, 11 AAC
54.480, whlic iprovides:

The state may conditionally sell land
it selects under various federal land
grants and lands it reasonably believes it
will own or will acquire title to prior to
the actual receipt of' title. Contracts: is-
sued on this conditional basis shall be
'cancelled * * * in' the event the, state is
denied title to said lands. * * However,
the state shall in no way be liable * *

for any claim of any third party or to any
claim that may arise from owner-
ship. * * C

In order to resolve this appeal, it
must be determined whether the
third-party interests herein asserted
are protected by ANCSA.

Protection of Third-Party Interests
Under ANGSA

Selections by Native Corpora-
tions under ANCSA, must be from
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withdrawal areas identified in see.
11 of the Act. Sec. 11(a) (1) with-
draws "public lands" within three
tiers of townships. Public lands are
defined in sec. 3(e). as:

' * all Federal lands and interests
therein located in Alaska except: (1) the
smallest practicable tract, as determined
by the Secretary, enclosing land actually
used in connection With the administra-
tion of any Federal installation, and (2)
land selections of the State of Alaska
which have been patented or tentatively
approved under section 6 (g) of the
Alaska Statehood Act, as amended (72
Stat. 341, 77 Stat. 223), or identified for
selection by the State prior to Jan. 17,
1969;, 7 | ::S 

As to lands within the three tiers
of secs. 1(a),(1), 11(a)(2) of
ANCSA states:

All lands located within the townships
described * that have been selected
by, or tentatively approved to,: but not
yet patented. to, the State under the
Alaska Statehood Act are withdrawn, sub-
ject to valid existing rights, from all
forms of appropriation under the public
.land: laws, including the mining and
mineral leasing laws, and from the crea-
tion of third party interests by the State
under the Alaska Statehood Act.

Sec. 11 of ANCSA inipliedly rec-
ognizes the existence of third-party
interests created by the State prior
to .ANCSA, by prohibiting the crea-
tion of such interests after the with-
drawal.

Sec. 12(a) (1) of ANCSA, then
gives Village Corporations the right
to select up to 69,120 acres of lands
tentatively approved to the State
and withdrawn under sec. 11 (a) (2).

0 Sec. 22(b) protects the interests
of entrymen under the Federal pub-
lic land laws governing homesteads,
headquarters sites, trade and manu-
facturing sites, and small tract sites.
To avoid any confusion, sec. 22(b)
provides a citation to the law gov-
erning the latter type of entry.

Patents are to be issued promptly
to entrymen who have complied
with all 'necessary prerequisites.
Entrymen who have not yet coin-
plied fully with requirements for
patent, whose title has therefore not
vested, are protected in their use and
occupancy until the requirements
are m6t, and their right is specifi-
cally held superior to "the with-
drawal provisions of this Act."

Regulations contained in 43 CFR
2650.3-1, implementing secs. 14(g)
and 22(b) of ANCSA, require the
BUM to exclude from conveyance
* any lawful entries or entries which
have been perfected under, or are
being maintained in comnpliance
with, laws leading to the acqsition
of title, but * * * include land sub-
ject'to valid existing rights of a tem-
porary or limited nature such as
those created by leases (including
leases issued tunder sec. 6(g) of the
Alaska Statehood Act), contracts,
permits, rights-of-way, or ease-
ments." (Italics added.)

'[18] ANCSA protects; as "valid
existing rights," those rights,
whether derived from the State or
Federal government, which do not
lead to- a grant of fee title 'and
which'were created prior to enact-
ment of ANCSA. Rights leading to

349] 
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a fee, which had vested prior to e'
actment, would not be subject .to
Congressional disposal and would
be excluded from withdrawals for
Native selection. Rights of entry-
men leading to grant of a fee under
Federal public land laws, which,
had not vested prior to enactmuent
of ANCSA, are treated by ANCSA
as if vesting had occurred and are
not. categorized as "valid existing
rights." (Appeal of Eutunc, In<.,
supnn) 

[191 "Valid existing rights" pro-
tected by ANCSA includ& not only
interests created by the Federal,
government, but may also iiclude
interests created by the State of
Alaska so long as the latter are not
interests leading to acquisition' of
fee title.

Sec. 14(g) of ANCSA provides:
All conveyances made pursuant to this

Act shall be subject to valid existing
rights. Where, prior to patent of any land
or minerals under this Act, a lease, con-
tract, permit, right-of-way, or easement
(including a lease issued under see. 6(g)
of the Alaska Statehood Act) has been
issued for the surface or minerals cov-
ered under such patent the patent shall
contain, provisions making it subject to
the lease, contract, permit, right-of-way,
or easement, and the right of the lessee,
contractee, permittee, or. grantee to the
complete enjoyment .of all rights, privi-
leges, and benefits thereby granted to
him. Upon issuance of the patent, the
patentee shall, succeed and become en-
titled to any and all interests of the
State or the United States as lessor, con-
tractor, permitter, or grantor, in any such
leases, contracts, permits, rights-of-way,
or easements covering the estate pat-
ented, and a lease Issued under sec. 6(g)
of the Alaska Statehood Act shall be
treated for all purposes as though the
patent had been issued to the State. * **

The specific provision for leases
issued under sec. 6(g) of the
Alaska Statehood Act, is in accord
with the recognition in sec. 11(a)}
(2) of the State's right to create
third-party interests prior to enact-
ment of ANCSA and withdrawal
thereunder of the limited amount of
State TA'd land vulnerable to Na-
tive selection.

The legislative history jof
ANCSA does not disclose detailed
presentations to Congress on the
range of State created interests
whiclh' might cohflict with Native
selections Referring to provisions
in HR.;, 10367, also contained in
AN(CSA, protecting conditional
leases issued on TA'd lands under
sec. 6(g) of the Statehood Act, the
author of House Bill 92-523 ob-
serves:

* * * the purpose of this * * is to
prevent the termination of a lease issued
by the State which by its terms was
made conditional on the issuance of a
patent to the State. Selection by the Na-
tives will prevent the issuance of a pat-
ent to the State, but the lease will be
treated as though the patent had been
issued * * * (Italics added.)

(H.R. Rep. No. 927523, 92d
Cong., 1st Sess. 9 (1971))

The legislative history reflects ef-
forts of the oil and gas industry to
protect such leases, and itis reasoi-
able to conclude that this specific
protection extended to State leases
by sec. 14(g) results from such in-
dustry efforts. (Hearing on S. 1830
Before the Senate Comm. on Inte-
rior' and Insular Affairs, 91st
Cong., 1st Sess. (1969), submission
of Max Barash, pp. 485-487.)
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However, neither the language
nor the legislative history- of
ANCSA indicate that such protec-
tion of State-issued; oil' and gas
leases was intended to be exclusive;
there' isno reason to. conclude that
Congress intended to withhold such
protection from all other less. than
fee interests which the:State might
have created prior to ANCSA.

Regulations in 43 CFR 2650.3 1-

require. " * * land. subject to valid.
existing rights of a temporary or
limited nature such as those created,
by leases * * *" to be included in
conveyances to: Native Corpora-
tions.. Section 14 (g). of ANCSA
provides for the administration of
such interests so that the holders
thereof may receive the ben&fit of
their bargain, while the Native Cor-
poration holding the land receives
the revenues. It should be noted
that sec. 14(g) treats State-created
interests to some degree as a special
inclusion; emnrerating valid exist-
ing rights to which conveyances
will be subject, it lists a lease, con-
tract, permit, right-of-way, or ease-
ment and then adds expressly ("in-
eluding a lease issued under sec.
6 (g) of the Alaska Statehood Act)
* * *." Similarly, iniproviding that.
the' patentee shall succeed as land-
lord to the interests of the 'State' or
the United States, it is specifically
stated that "* * 6a ease issued
under sec. 6 (g) of the Alaska: State-
hood Act shali be treated fr all
purposes as though the patent had
been issued to the State. * * *" 

iplementing regulations in 43

CFR 2650.4-1, Existing rights and
contracts, provide::.

Anyc conveyance issued for surface and
subsurface rights nder this act'will be
subjeect to'i any lease, contract, permit,-
right-of-way, or easement and the rights'
of the lessee, contractee, permittee or
grantee to the complete enjoyment of all
rights, privileges, and benefits thereby
granted him. -

Sec. .2650.4-2 provides for the
grantee of a conveyance; under
ANCSSA to succeed to the interest
of the State or the United States as
lessor, contractor, permitter, or
grantor; and .2650.4-3 sets foi-th
procedures for. administration of
leases, contracts, permits, rights-of-
way, or easements. to which a con-
veyance is made subject, by:the See-
retary of the Interior.

[20] As recognized in the regula-
tions previously quoted, the inter-
ests described in sec. 14(g) of
ANCSA are of a temporary or lim-
ited nature, in contrast to those in-
terests derived from laws leading to
a grant of fee title such as the en-
tries 'protected by sec. 22(b). Inclu-
sion in Native conveyances of lands
subject to such interests, under ad-
ministrative arrangements outlined
in. sec. 14(g). is appropriate, be- 
cause such temporary or limited in-
terests are not incompatible with
Native ownership of the fee.

Summary of Interests

The following categories of inter-
ests are at issue in this appeal:

1. Patents issued by the United:
States; 
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2. Patents issued by the State of
Alaska, conveying lands patented
to the State by the United States;;

3. Patents issued by the State of
Alaska, conveying lands selected by
the State pursuant to the Alaska
Statehood Act and tentatively ap-
proved but not yet patented to the
State;

4. Open-to-entry leases issued by
the State of Alaska pursuant to
A.S. 38.05.077;

5. Oil and gas leases issued by the
United States prior to Dec. 18,1971;

6. Free use permits issued by the
State of Alaska to private organiza-
tions;

T. Timber sale contracts executed
by the State of Alaska;

8. Certificates of appropriation of
water issued by the State of Alaska;

'9. Water rights claim by Univer-
sity of Alaska;''

10. Free use permits issued by the
State of Alaska to agencies of the
State government.

FINDINGS AND
CONCLUSIONS

The Board makes the following
findings and conclusions' based on
the preceding discussion.

Patents issued by the United States;
patents 'issued by the State of
Alaska, con'eyirg lands patented to
the State by the United States

[21] Lands on which the United
States has issued patent either to
the State or to a private individual
are not within the definition of
"public lands" in see. 3(e) of
ANCSA, were not withdrawn by
see 11 of ANCSA, and therefore

are not available for selection under
'ANCSA. Interests which appear on
the record to be affected by this rul-
ing are: U.S.S. 4734, lot 4,. held by
Morgan and Jeannie Sherwood;
U.S.S. 4734, lot 5, held by Tom Lar-
sen; and the interests claimed by
Elmer Sundsby in U.S.S. 1543, de-
rived from a State issued patent
following issuance of patent to the
State in 1966.
Patents issued by the State of
Alaska conveying lands selected by
the State; pursuant to the Alaska
Statehood Act and tentatively ap-
proved, but not yet- patented to the
State

The State argues that'patents*
issued by the State to third parties
prior to ANCSA on tentatively ap-
proved lands located within sec. 11
(a) (2)' withdrawals,' are protected
as valid existing rights under
ANCSA.

In its support of this position, the
State has relied upon State of
Alaska, 19 IBLA 178 (Mar. 18,
1975) which upheld the validity of
State patents issued on lands tenta-
tively approved, but not yet pat-
ented, to the State under the State-
hood Act. State of Alaska, supra,
dealt in part with the State's selec-
tion of five acre tract for commun-
ity purposes, which was tentatively
approved by the Bureau of Land
Management "after all three Native
groups in the area: withdrew their;
objections to issuance of patent" to
the tract. (State of Alaska, supra.)
The: State then patented the tract
to the local Borough government
as a school site. The State argued
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that patenting the land to the local
borough, with the approval of the
Federal government and the Native
groups involved, created a valid
existing right. IBLA agreed, noting
that while sec. 14(g) of ANCSA
did not explicitly refer to State
patents as valid existing rights,
languages in sec. 11(a) (2) of
ANCSA withdrawing lands for
Native selections from the creation
of third-party interests already
created by the State were to be
treated as valid existing rights. The
decision states:

The implication of that section is that
third part interests already created by
the State of Alaska are to be treated as
valid existing rights, while the creation
by the State of new third party interests
is prohibited. Therefore, where patents
have been granted by the State of Alaska
before the enactment of ANCSA and be-
fore receipt of final patent from the fed-
eral government, and particularly where
all the native groups then concerned ex-
pressly approved the State's acquisition
of the land for that purpose, a valid
existing right has been created. The BIM
decision' with respect to lot 23 must be
reversed.

(State f Alaska, spra. At 182)
; * * * X,*

IBLA's specific ruling in this
matter appears to be one of narrow
application, based on a case where
"all the Native groups then con-
cerned -expressly approved the
State's acquisition of the land" for
the purpose for which the land was
then used. These circumstances dif-
fer from the situation in the present
appeal and in the AppeaZ of EkZut-
na, Ine., 1 ANCAB 190. In the

latter case, a high school had been
built on land tentatively approved
to the State, and selected by the
Municipality of Anchorage. How-
ever, the State had not issued patent
on the land. Further, all the Native
groups concerned had not expressly
approved the State's acquisition and
subsequent grant of the land to a
local government entity for school
site purposes; indeed, while one
sLch group had approved the trans-
action before ANOSA, at least one
other had protested State selections
throughout the entire area.

In the present appeal, as in Ap-
peal of Eklutna, ne., supra, there
is no indication that affected Native
groups had waived their claim of
title to the land in dispute, when
virtually the entire Cook Inlet area
was subject to Native protests. (See
Hearings on H.R. 13142 and H.R.
10193 before the Subcommittee on
Indian Affairs of the House Com-
mittee on Interior and Insular Af-
fairs, 91st Cong., 1st Sess. Ser.
#91-8, p. 94, Bureau of Land Man-
agement Protest Map, protests
#A-062052, #AA-648, #AA-541
(1969)).

However, the circumstances of
the present appeal differ from those
of Ekiutna in that the State, prior
to ANCSA, appears to have issued
patents on several parcels of land
now included in Seldovia's with-
drawal area, to which the State did
not itself have patent.

As noted herein, extinguishment
of aboriginal title did not vest the
State's title to those TA'd lands lo-
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cated within sec. 11 (a) (2) 'kvith-
drawal areas, for Congress clearly
conferred on Native Village Corpo-
tations a superior right to select up
to 69,120 acres of such. land. The
State's interest in such lands did not
vest prior to ANCSA, and did not
vest subsequent to ANCSA :as to
lands properly selected by Village
Corporations within the three-year
period mandated by sec. 12 (a).

By withdrawing lands, around
villages, tentatively approved to the
State, Congress rejected the State's
contention that tentative approval
vested title in the State, and in con-
sequence rejected the title the State
had relied upon to disposeeof TA'd
lands to third parties. (Appeal of
Ekdutna, Inc., 1 ANCAB. 190,
8upra.)

Such interests could not be pro-
tected as valid existing rights pur-
suant to sec. 14(g) of ANCSA be-
cause they are not of a temporary
or limited nature and thus do not
constitute an interest subject to
which a Native Corporation can re-
ceive patent.

Nor does it appear that such in-
terest can be protected under sec.
22(b) of ANCSA, which applies
only to entrymen under the Federal
Public Land Laws governing home-
steads, headquarters sites, trade and
manufacturing sites, and small tract
sites.

A review of the legislative history
of ANCSA leads the Board to con-
clude: first,' that Congress was
aware that State-created, third-
party interests on TA'd lands would
fail if the Native Corporations,
rather'than the State received title

(Hearings' on S. 1830 before the
Senate Committee on Interior and
Insular Affairs 91st Cong.,41st Sess.
Part 2, 1969, pp. 344-351); and sec-
ond, that Congress did. not have be-
fore it any assertions that the TA'd
lands under discussion were.-already
impacted by State-created interests
leading to fee. The sveral discus-
.sions of State-cfeated third-party
interests deal exclusively with less-
than-fee-interests, primarily oil and
gas leases. Congress simply was not
aware that the State had issued pat-
ents on TA'd land.

Under these circumstances, the
withdrawal and selection of TA'd
lands by Native Corporations creat-
ed no conflict with third-party in-
terests issued by the State prior to
ANCSA, for those interests, insofar
as Congress was aware, consisted
ohly of' less-than-fee, and the use
rights were protected under sec.
14(g), while the Native Corpora-
tions received the fee. This appears
to be- the explanation for the treat-
ment of valid existing rights in sec.
14(g), and for the fact that State-
created' interests leading to fee are
not excluded from selection in the
same manner as federally created
interests leading to fee are excluded
in sec.' 22(1g).

It is possible that holders of State
patents in this appeal may fall with-
in categories of interest protected
under sec. 14(c)(1), which pro-
vides:

[t]he:Village Corporation shall first
convey to any Native or non-Native oc-
cupant, without consideration, title to the
surface estate in the tract ocupied as a
primary place of residence, r as a pri-
imary place of business, or as a subsis-
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tence campsite, or as headquarters for
reindeer husbandry;

-However, in this appeal no-party
has asserted a '14(c) interest, and
therefore the Board hasinsufficient
information on which to base an
identification'under sec.;14(c).

For the above reasons, it appears
to the Board that the holders of
patents issued by the State on TA'd
lands within see. 11(a),(2) with-
drawals are not provided for under
the terms of ANCSA. At the same
time, issued patent is not to be
lightly dismissed through legisla-
tive oversight, nor is the Board con-
vinced that the Native leaders, in
asserting their claim to TA'd lands,
intended to revoke patents issued
prior to ANCSA. In arguing that
TA'd lands were susceptible to se-
lection, Emil Notti, President of the
Alaska Federation 'of Natives,
stated:

Mr. Notti: Senator, we have discussed
this in our meetings, and as far as pa-
tented lands go to State or individuals,
we here make no claims against that.
Lands that have not been patented, have
not gone to final patent, and that- in-
cludes tentative approval, we are not will-
ing to concede at this, time that we do not
have selection rights in these areas. We
think we do. (Italics added.)

(Hearings on S. 1830, supra, p. 345.)

While Mr. Notti was discussing
federally issued patents, there is
no. reason to believe that State-
issued Ipatents would not have re-
ceived the same treatment.

[22] The effect of the issuance of
a patent to public lands by the
United States, even if issued by mis-

take or inadvertence, is to transfer
the legai title from the United
States and-to end all authority and
jurisdiction in the Department' of
the Interior over the lands con-
veyed. (Fernie MU. Rogers, .supra;
Basille Jackson, 21 IBLA 54
(1975),; Everett Elvin Tibbets, 61
I.D. 397, 399 (1954)) As to. the
issue of determining jurisdiction,
the Board accords a final patent
issued to a third party by the State
of Alaska prior 'to ANCSA the
same dignity as a Federal patent.
The proper forum to adjudicate the
status of such an interest is in a
judicial proceeding and the Board
lacks jurisdiction to decide the
issue. BLM's treatment of such in-
terests is therefore unaffected by
this decision.

Interests which appear on. the
record to be affected by this ruling
are U.S.S. 4734, lot 3, held by
Warren H. Sherwood based on
State Patent No. 847; and U.S.S.
4735, Harbour Heights Alaska Sub-
division, Block 1, lots 1-13 and
Block 2, lots 1-11, located within T.
7 S., R. 12 W., Seward Meridian,
sections 14 and 15; and that portion
of Ismailof Island located in T. 7 S.,
R. 12 W., Seward Meridian, sec-
tion 1.

Open-to-entry Leases Issued by the
State of Alasika Pursuantto A.S.
38.05.0-77

[23] The Board finds that
open-to-entry leases- issued by the
State' of Alaska pursuant to A.S.
38.05.077 are protected as valid ex-

375
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isting rights by the specific terms of (8) When the entryman has qualified

sec. 14(g) of ANCSA because they to receive title to the land upon which

are leases issued under sec. 6(g) of he has made entry by satisfying all the
requirements of this section, he shall de-

the Alaska Statehood Act. It re- posit with the director a sum of money

mains necessary to determine equal to the fair market value. * * *

whether such protection extends to Thus, an entryman who meets all

any right to purchase which the statutory requirements, includi'

lessees may have under Alaska Stat- completion of survey "may reliln-

utes 38.05.077. quish his lease and acquire patent,"

State statutes contained in A.S. only "when tentative approval or

38.05.077 provide in paragraph patent" has been received by the

(a): V State.

When land has been classified as "land [24] The Board has reviewed all
open to entry," a resident who is qual- copies of open-to-entry leases in the
fied under law to acquire state land may record and finds that they are iden-
enter upon and occupy the land under tical and that they do not contain
the following procedures. provisions to purchase the leased

* * * * land. The leases provide only for
(2) Concurrent with the entry the en- renewal upon the expiration of the

tryman shall file with the division of five-year term and for removal or
lands an application to lease, which ap- . X * f .
plication shall be accompanied by the disposal by sale of; any improve-
appropriate minimum annual rental and ments placed on the leasehold by the
filing fee, together with a sketch plat of lessee upon termination of the lease.
the area entered. When the application Therefore, while sec. 14(g) specif-
has been approved, the division shall ically provides that a patent issued
tender the entryman a negotiated five-
year lease, which is subject to renewal under NCSA shall be "subject to
on its expiration date for a like term. the lease * * * and the right of the

*: * * * .. lessee * * to the complete enjoy-

(4) Before a person may purchase the ment of all rights, privileges, and
parcel of land upon which Ihe has en- benefits thereby granted to himi,"'
tered, he shall have a survey made of the right of purchase asserted under
the entry. * * * A.S. 38.05.077 is not granted by the

* * * ; * * lease, but appears to be, rather an

(6) When the entry has been made associated preference right granted
upon land that has been selected by the in connection with the leasing pro-
state and upon which the state has not grai to individuals holding such
received tentative approval or patent,
the entry shall be approved only on the leases.
basis of a renewable lease. When tenta- [25] Further, the asserted right
tive approval or patent has been received to purchase lands held under. an
by the state, te lessee may relinquish open-to-entry lease can be exercised
his lease and acquire patent to the entry under the State statues only if the
by negotiated purchase upon the terms l i r
and conditions provided for in this see-
tion. (Italics added.) quishment of the lease'and subse-

*' Gil * * * ;0 quent issuance of patent would con-
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stitute a new interest created sub-
sequent to ANCSA, contrary to sec.
11 (a) (2) which specifically with-
draws lands TA'd to the State
"from the creation of third party
interests * * * under the Alaska
Statehood Act."

[26] Finally, under ANCSA, the
selecting Native Corporations will
receive title to certain lands previ-
ously TA'd to the State of Alaska.
Therefore, as to such lands, the
State may not extend a preference
right to purchase lands to which a
Native Corporation, rather than the
State, will hold title. Although a
Native Corporation, succeeding un-
der sec. 14(g) to the interest of the
State as lessor may wish to sell the
leased land to the lessee, the Board
finds no mechanism in ANCSA for
the enforcement of such a right in
the lessee against a Native patentee.

The Board finds that any right to
purchase associated with an open-
to-entry lease is not protected as a
valid existing right under ANCSA.

The interests which appear on the
record to be affected by this ruling
are the following open-to-entry
leases: ADL No. 41084, held by
Walter Johnson; ADL No. 41085,
held by George Rhyneer; ADL No.
41553, held by LaVonne Rhyneer;
ADL No. 41704, held -by Susan
Johnson; ADL No. 42889, held by
Henry F. Kroll, II; ADL No. 42909,
held by Geraldine Lenore Faller;
ADL No. 42954, held by Theodore
A. Richard; ADL No. 44546, held
by Judith P. Miller; ADL No.
45000, held by Agnes Coyle; ADL

No. 45373, held by Lucille Billings;
ADL No. 47021, held by Charlotte
L. 'Calhoun; ADL No. 47164, held
by David Vanderbrink; ADL No.
51665, held by Vivian MacInnes;
ADL No. 55132, held by Daniel B.
Winn;. ADL No. 55137, held by
Phillip 0. Nice; ADL No. 55138,
held by W. Findlay Abbott; ADL
No. 55210,. held by Susan. Campbell.
In addition, the record indicates the
existence of two additional open-to-
entry leases, ADL Nos. 42903 and
44164, without disclosing the identi-
ties of the holders, which would be
'affected identically with those listed
above.

Oil and gas leases issued by the United
States prior to December 18, 1971;

Free use permits issued by the State of
Alaska to private organizations;

Timber sale contracts eecuted by the
State of Alaska;

Certificates of appropriation of water is-
sued by the State of Alaska;

Water rights claim by University of Alas-
ka.

[27] Leases issued for the surface
or minerals covered by a Native se-
lection constitute a valid existing
right protected by sec. 14 (g) of
ANCSA and any conveyance to a
Native Corporation of lands on
which such a lease has issued must
be subject to the leasehold interest.
Interests appearing on the record to
be affected by this ruling are BLM
oil and gas lease or leases #A-
064325 embracing the following
lands within the interim convey-
ance: T. 6 S., R. 14 W., Seward
Meridian; Section 4: W/2 SW1/4;

377
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Section 5: E/2 SE1/4 ; and Section
8: NWl/ 4 NE1/4 , N/ NW/ 4.

[28] State issued permits and
contracts for resource uses issued to
third parties before Dec. 18, 1971,
are protected as valid existing
rights under sec. 14(g) of ANCSA
and any conveyance to a Native Cor-
poration of lands on which such per-
mits or' contracts. have been issued
must be subject to such interests. In-
terests appearing on the record to be
affected by this ruling are as fol-
lows: State Permit No. 25909 to
Homer Electric Association;. State
Permit No. 42875, State Timber
Sale Contract.No. ADL 374.47, and
certificates of Appropriation of Wa-
ter ADL Nos. 40032, 42903, 47601,
and 55131. The Board is unable to
comment on the University of Alas-
ka's water rights claim as the rec-
ord does not contain adequate in-
formation.

Free Use Permits Issued by the
State of Aaska to Agencies. of
the State Government

[29] The Board concurs with
'CIRI's assertion that the State can-
not defeat Native selection rights
by, in effect, setting itself up as a
third party whose interests are pro-
tected. Congress clearly intended to
make tentatively approved'State se-
lections within Native withdrawal
areas available for Native selection
in total'amounts up to 69,120 acres.
Transfer by the State of a permit
to extract natural resources from
one State agency to another does not
place the' State in a position of a
protected third' party. When an in-

terest in land selected by and ten-
tatively approved to the State of
Alaska was transferred from the-
State Division of Lands to the State!
Division of Aviation, the complete
interest in the land remained in the
State of Alaska and therefore re-
mained subject to the withdrawal
and selection provision of secs. 11
(a) and 12 of AN'CSA. The State of'
Al'aska's interest in lands previously-
selected and TA'd to the State,.
which fall within the withdrawal'
areas described in secs. 11 (a) (1)
and (2) of ANCSA, are withdrawn:
for selection by Native Corporations
by secs. 11 (a) () and (2) of
ANCSA and do not constitute valid
existing rights within the meaning
of secs. 11(a) or 14(g) of ANCSA.

Further more, CIRI asserts in the
record that Free Use Permit ADL
#39033 was issued after Dec. 18,
1971, and that sec. 11(a) (2) of
ANCSA effective that date, auto-
matically withdrew lands from the
subsequent creation of third-party
interests by the State under the
Alaska Statehood Act. This asser-,
tion is unchallenged on the record..
Insofar as tentatively approved
State selections within village with--
drawal areas are withdrawn by sec..
11(a) (2) of ANCSA "from the.
creation of third party interests by-
the State under the Alaska State--
hood Act" any permits for the ex--
traction of resources on such lands
issued by the State after Dec. 18,.
1971, were improperly' granted';
and such ermit's are not protected-
as valid existing rights by sec. 14-
(g) of ANCSA The only interests
appearing on' the record' to be af' -
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fected by this ruling is Free Use
Permit ADL #39033 granted to
the State Division of Aviation,
which in any case appears to have
been issued subsequent to the statu-
tory deadline in sec. 11(a) (2) of
ANCSA for creation of third-party
interests by the State.. -

12. Whether the BLM procedure for
the identification adjudication and pro-:
tection of "valid existing rights" is
proper and adequate?:

Seldovia objects to BLM's pro-
cedures insofar as they result in the
identification of third-party inter-
ests created by the Federal govern-
ment as "valid existing rights"
within the meaning of ANCSA.
CIRI argues that mere identifica-
tion by the State of third-party
interests is not equivalent to a
determination by BLM that such
rights are valid because the State is
not authorized to reserve interests
in lands conveyed to Native Corpo-
rations and BLM is required to do
so with particularity.

BLM argues that language in sec.
14(g) of ANCSA protecting valid
existing rights is a statutory man-
date for including in each decision
to convey a general provision that
the conveyance is subject to valid
existing rights. Without such a
general reservation, BLM contends,
the conveyance document would
not accurately represent the land
status to a purchaser.

[30]. BLM's administrative re-
sponsibilities under ANCSA differ
from those under other; Federal
land-laws. BLM'is normally not re-

quired to search beyond its own
records to ascertain interests which
may have arisen in lands subject to
the jurisdiction and administration
of the United States. However,
since the Settlement Act recognizes
and protects State-created interests
as valid existing rights, as well as
interests recognized or created
under Federal law, and thus in-
volves interests which would not be
of record in the. BLM land office, it
is apparent that BLM's adminis-
trative responsibilities to identify,
adjudicate and protect "valid exist-
ing rights" under ANCSA, are
broader than under most other Fed-
eral land laws.

Since "valid existing rights" are
protected by ANCSA and by the
requirements of due process, they
may not be extinguished by admin-
istrative omission or inadvertence;
and it is appropriate for the 1BLM
to caution the Native Corporations
receiving conveyances pursuant to
ANCSA.

[31] Therefore, the Board con-
cludes that decisions of the Bureau
of Land Management and docu-
ments conveying title to Native
Corporations pursuant to ANCSA
properly contain a general provi-
sion protecting "valid existing
rights" in accordance with the pro-
visions of sec. 14(g) of ANCSA
and the regulations in 43 CFR.Part
2650. In addition, to: provide the
greatest possible protection to the
holders of valid existing rights
which have been identified in the,
administrative process, the decision

379
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to convey must describe the nature
and approximate location on the
land of valid existing rights, and
may incorporate by reference other
materials, only as a supplemental
source of information. Where the
title conveyed to the Native Corpo-
ration will be "subject to" a less-
than-fee interest as a valid existing
right pursuant to see. 14(g) of
ANCSA, the nature of the right
must be identified, and the lands
affected must be described, at least
by section and, where possible, ac-
cording to the smallest legal sb-
division.

[32] Under ANCSA and the
rnlIqlu~ion in &_q cTWR P t.v+ ONf)

(72 Stat. 339, 341? ), contract, permit,
right-of-way or easement, and the right
of the lessee, contractee, permittee, or
grantee to the complete enjoyment of all
rights, privileges, and benefits thereby
granted to him.

Oil and gas lease A-064325 was issued
by the Bureau of Land Management prior
to December 18, 1971. The interim con-
veyance will include the following lands
embraced within the lease: T. 6 S., R. 14
W., Seward Meridian; section 4: W 1/2

SW 14; section 5: E 1/2 SE 4; and sec-
tion 8: NW 14 NE 1J4, N 1/2 NW 14. The
conveyance will not cover all of the lands
embraced within the lease.

The State of Alaska has identified the
following third party interests on the
lands to be conveyed, which were granted
prior to Dec. 18, 1971:

l. lt 111 - Q V-- t -_ - Xt V - --- Free Use Permit ADL No. 39033
the Bureau of Land Management Timber Sale ADL No. 37447
has the duty to ascertain whether a Certificates of ADL Nos. 40032,
less-than-fee interest, e.g., a lease, Appropriation 42903, 47601
contract, permit, etc., was issued t o of Water and 55131, Open to Entry 41084, 41085, 41553,
a third party, and must recite in the Leases 41704, 42889,
decision approving. lands for con- 42902, 42954,
veyance to a Native Corporation 44546, 45000,
that the conveyance is "subject to" 45373, 47021,
such an interest. 47164, 51665,

Filially, BLM asserts that they . 55132, 55137,
55138, 55210are not required to specifically iden- * *

tify all valid existing rights in the BLM's Answer Brief, filed Feb.
conveyancing document itself be- 17,1976, explains BLM's procedure:
cause this would impose an impos- BLM's procedure for processing third-
sible administrative burden. BLM party interests is a combination of provid-
concedes it must specifically identify ing information and determining those in-

terests which may lead or have led to the
only thosealidxistinrighsre acquisition of title. (i.e. a fee interest inquiredi by sec. 17(b) Do . the land). A village selection, in this case

* *s * * * AA-6701-B and AA-6701-D, is reviewed
The grant of lands by the interim con- by a BLM adjudicator to establish which-

veyance shall be subject to: lands can be conveyed by the Federal gov-.
ernment to the village corporation. An en-

* *a 0 * * * : suing DIC reflects the results of the ad-
2. Valid existing rights therein, includ- judication process, both by identifying

ing but not limited to those created by those lands which will be or will not be
any leases (including a lease issued under conveyed and by identifying third-party
see. 6(g) of the Alaska Statehood. Act- interests which involve a certain portion
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of the land selected. If a validly created, the villae and regionaI co'rporation and
third-party interest has led or will lead to will nt' be inclidedi in the 'IC' or patent.
a fee interest in land, it will be excluded ' ' ' '* * '

from theIC' edpatent andthe acreage (3) Open-to-entry leases: BLM's pro-
will, not. be charged to the village's en- cedurefor an opento-ehtry; lease is to
titlernent, unless a later determination maintain the-validity of the State's'ten-
reverses the validity, of the interest. tative approvaand to sspend the land

'Lands incorporatigthirdparty interests .from selection by village corporations.
Which do not lead to a fee interest are theparticularparcelispotrejectedfrom
only, identified in the: DIC;,: and will, not tile village selection until'the lease is
be included in the I,'or patent. Thelland converted to an actual tatent. If 'the

ill be charged to the .village's. entitle- lessee fails to proeed to 'patent as re-

ment, and *management of that interest quied by 38,AS.05,077j the Native selec-
vil! be in accordance with the pertinent tions will fall in place and patent will be

portions of ANOSAP This procedure is issued to the village:. and regional
based on the decision handed down in corporations.
State of Alaska, 19 IBLA 178, 182 (1975) * *
which statedin part :

; where patents have been granted Sec. 14(g) of ANCSA providesi:
by the State of Alaska before. the enact- All conveyances made pursuant to this
mient of ANCSA and before receipt of Act shall be subject to valid eisting
final patent from the federail govetnment, rights. Where, prior to patent of any land

and particularly "where; ally the native or minerals nder this Act, a lease, con-
groups. then concerned expressly. ap- 'trc< permit Nghtibt-wdy, or easement

proved the State's acquisition of Jtheiad '(including a lease issued under sec 6
fog that purpose, a valid existing right (g) of thedAlaska Statehood Act) has

'has been created.: ' '- ' ' been issued for the surface or minerals
BLM construes this lanuLage tb include covered under such patent, the patent

open-to-entry leases created by the State shall contain provisions making it sb-
which have been validly maintained and ject to the lase, contract, permit, right-
processed by the lessee, since these leases, of-way, or easement, and the right 'of the
once issued, create a property interest lessee, contractee, ermittee, or graiitee

which may lead to a fee interest in the to the complete enjoyment of all rights,
land. . privileges, and benefits thereby, granted

* * s* . * to him. Upon issuance of the patent, the
patentee shall succeed and become en-

;ecTons AA-hichE a issu7ed inde- titled to any and all interests of the State
lections AA-6701-B and AA-670l - iden-
tified the following interests: 0 or the United States as lessor, contractor,

(1) Free use permit :; ADL No. 3903 permitter, or grantor, in any such leases,
- contrActs, permits, rights-of-way, or ease-

(2) Timber Sale: ADL No. 37447. nments covering the 'estate patented, and a
(3) Certificates of appropriation of wa- lease issued under see. 6(g) of the Alaska
- ter: ADL Nos. 40032, 42903, 47601, Statehood Act shall be treated for all

and 55131. -a purposes as though the patent had been
(4) Open-to-entry leases .41084, 41083, issued to the State. * * *

.41553, 41704, 42889, 42902, 42954, Keulations in 43 CFR 265.4
44546,- 45000, 45373, 47021, 47164,
51665,55132, 55137, 55138, 55210. provide:

These interests were includedin the DIC 'Any conveyance issued for surface and
only for infotfationdl purposes t assist subsrface rights under this' act will be

245-935-77 3
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subject to any lease, contract, permit,
right-of-way, or easement and the rights'
of the lessee, contractee, permittee, or
grantee to the complete enjoyment of all
rights, privileges, and benefits thereby
granted him.

With particular reference to
open-to-entry leases under Alaska
Statutes 38.05.077, in conformance
with the previous discussion in this
decision, the Bureau of. Land Man-
agement is required to treat a lease
issued to a third party by the State
of Alaska on lands selected by and
tentatively approved to the State
prior to ANCSA, as a less-than-fee
interest. This interest must be iden-
tified and described in the decision
to convey, in the same manner as
other leases, contracts, permits, etc.,
as an interest to which the title will
be subject.

[33] Where the claimed "valid
existing rights" were created by the
State on lands tentatively approved
to the State under the Statehood
Act, the adjudication of the State's
selection must be consolidated with
the adjudication of the Native land
selection, and valid existing rights
in the land must be determined in a
single decision.

The Board hereby finds and con-
cludes:

[34] Both the decision to convey
lands, and .the interim conveyance,
must specifically identify those in-
terests protected under ANCSA as
valid existing rights. Where the
title conveyed will be "subject to" a
less-than-fee interest, the nature of
the interest must be identified and
the lands affected must be described,
at least by section and, where pos-

sible, according to the smallest legal
subdivision.

EASEMENTS UNDER ANCSA

Decisions #AA-6701-B, #AA-
6701-D provided for the inclusion
of numerous reservations of rights-
of-way and public easements. These
included the rights-of-way for
ditches and canals (43 U.S.C.
§ 945); rights-of-way for railroads,
telegraph and telephone lines (43
U.S.C. § 9750(d) ); and public ease-
ments designated under sec. 17(b)
(3) of ANCSA.

13. Whether S.O. 2982 limits the
Board's jurisdiction to decide the issues
relating to easements which are involved
in this appeal?

The referenced Secretarial Order
2982, Feb. 5, 1976, 41 FR 6295
(Feb. 12, 1976) establishes the
standard which the Board must
apply to an appeal from a "decision
to reserve" an easement pursuant to
sec. 17(b) (3) of ANCSAI:

The Alaska Native Claims Ap-

peal Board (ANCAB) will review deci-
sions pursuant to see. 17(b) (3) of
ANCSA only to determine whether the
decision to reserve was arbitrary or
capricious.

(Sec. Order 2982 41 FR 6295, 6297 (Feb.
12,1976.))

When an appeal to the Board
challenges the "decision to reserve"
an easement pursuant to sec. 1(b)
(3) of ANCSA as arbitrary and
capricious, the appeal is within the
Board's jurisdiction.

Cook Inlet contends that S.O.
2982 was passed without rule-mak-
ing procedures required by the Ad,-
ministrative Procedure Act and
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without Native participation pur-
suant to § 2(b) of ANCSA, and
therefore is void and cannot amend
the duly promulgated regulations in
43 CFR 4.1(5) or limit the. Board's
jurisdictional authority.

Regulations contained in 43 CFR
4.1 (5) provide:

* The Board. considers and decides
finally for the Department appeals to the
head of the Department from findings
of fact or decisions rendered by Depart-
mental officials in matters relating to
land selection arising under the Alaska
Native Claims Settlement Act (85 Stat.
688), * * * except the Board shall not
consider appeals relating to enrollment of
Alaska Natives; and with respect to ap-
peals from Departmental decisions on
village eligibility under Section 11( b)
of the Act, decisions of the board shall
be submitted to the Secretary for his per-
sonal approval before becoming final.

[35] The validity of S.O. 2982
is being challenged on numerous
grounds in pending litigation;
(Calista Corp.,' et al. v. Kleppe,
Civil No. 76-0771 DDC, filed May 5,
1976) however, pending the out-
come of this suit, the Board is bound
by Sec. Order 2982 and insofar as it
purports to limit and' restrict the
Board's jurisdictional authority, the
Board's jurisdiction is so affected.

14. Whether the Secretary of the In-
terior is authorized to reserve rights-of-
way for ditches and canals by the Act of
1891, 43 U.S.C. § 945, and ANCSA?

15. Whether the Secretary of the In-
terior is authorized to reserve rights-of-
way for railroads, telegraph lines and
telephone lines by the Act of 1914, 43
U.S.C. § 975(d), and ANCSA?

The Board notes that while Ca-
lista Corp., et at v. Kleppe, supra, is

primarily a challenge to the valid-
ity of Secretarial Orders No. 2982
and No. 2987, the reservations com-
plained of specifically include the
reservation, in interim conveyances,
of rights-of-way for ditches and
canals pursuant to the 1890 Act, and
for railroads, telegraph and tele-
phone. lines under the 1914 Act.
(Calista v. Keppe, supra, Com-
plaint, 8.) The relief sought in-
cludes a declaration that sec. 17(b)
of ANCSA is the only statutory au-
thority for public easements. (Ca lis-
ta v. Kleppe, supra, Complaint, 10.)
Plaintiffs also request a declaration
that easements must be exclusively
for the purposes set forth in sec. 17
(b) (1) of ANCSA and that ease-
inents must be for an anticipated
public use or a planned or existing
government function, not for a
"speculative public purpose." (Ca-
iista v. Kleppe, supra, Complaijit,
10.)

Pending decision in this litiga-
tion, the Board declines to rule on
issues before the Court.

16. Whether reserved easements under
sec. 17 of ANCSA must be specific as to
use and location?

The easements complained of by
Seldovia are all those easements re-
served in paragraphs 1, 2, and 4 of
BLM D e ci s i o n s #AA-6701-B,
#AA-6701-D of Oct. 9, 1975. Para-
graphs 1 and 2 of the Decision re-
serve rights-of-way for ditches and
canals under the 1890 Act and for
railroads, telegraph and telephone
lines under the 1914 Act Pursuant
to its conclusions above, the Board
declines to make findings on these

383
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easements. The Board likewise de-. Order No. 2987 unlawfully requires the

dines jurisdiction over the twenty- reservation of a corridor easement which
i -coa-tii- is. unidentified as to location and size for

an uncertain and'ispeculative fture use
easement contined in mteinf con- in connection with the transportation of

energy, fuels, or natural resources in vio-
v,yance 4916

Paiagraph 4of the Decision' lists latIdon of the statutory iquirements that

a number of public easements to ail such easements be "reasonably*neces-sary" for an identified public use and lo-
wvhich Seldoyia generally objects on cated across specific identifiable land
the grounds that there is n'o indica- within a Native se ection:
tion on the face iof the Deci'sion that As the issue of specificity as raised
procedures outlined in sec. 17(b) ° it the present appeal is not raised
ANCSA and impleneiting regu- in Caistd V. le#, the'. Board

tions' for identifying easeilients 'here, rules, on, the. limited issue, of
were followed T'he; second ground specificity of£use and location, under
for eld6via's general objection is *Secetnrial Order No.2982.
that "many of the easement descrip- The' provision of 43 CFR 2650.4-
tions in par. 4 also fail to meet the 7(b) (') require;
test of spedificifty required in the
regulations wherein the~y are de.- .A public easement shall be reserved

;ul ,, -- 5 , ,: = . 7 A i only if it is specific as to use and corridor
scribed by width and reference to location and-siae and both use and cor-

an easement file of the Bureau of ridor location and size shall be reason-

Land, Management." Cook Inlet ably related 'to an anticipated public use
or a planned or existing governmental

Region, Inc., concurs, contending function.

th at ANC:SATrequiresi identification - -' ' -'' : ''' 
Secretarial Order' No. 2982 pro-

of easements across lands. selected- . vldes m Pertinent ~~~~~~part : -; 
by Village Corporations and the vi

- Easements will be precisely located
Regional Corporations, andlat pe- Regional 'rpor n, 'and whenever possible except in those in-
riodic points along the courses of stances Where this would result in a sub-

major wateiiways; and that regula stantial delay in the issuance of. con-

'tions contained in 43 C:FR 2650.- veyances. Local public easements, espe-
cially existing transportation and utility

7(b) (1) require easements to,,be easements, will be located in close prox-

specific as to use and corridor loca- imity wherever possible. For this purpose,

tions and size and to be reasonably corridors carefully delineated in accord-
related to an anticipad p c u . ance with 43 CFR 2650.4-7(b) (4) may

Xelated to an anticipated public use be used to permit the subsequent deliti-
or to a planned or existing govern- fication 'of the' precise location of each

mental function. ' easement. Local easement corridors ,will

fThe Board,. notes that the plain- Vbe specifically identified, as to location,
size, and use in terms of the public ease-

tiffs in Calitc v. Kle7eppe address ments to be contained therein.

specificity of; iuse and locati6n of Local easement corridors' may be de-

,easements only with' regard to sec- lineated by aqiot parts' or by' other
retaial rde 'N6 298~ ~atin in means necess§ary) to accommodate' the

easements. When the specific identifica-
.the complaint DA ' tion and definite location of all the ease-
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ments within a corridor are made, those
portions of the corridor reservation not
used by the easements will be
relinquished;

Easement provisions in interim con-
veyanees and patents will identify uses
through commonly accepted terminology,
e.g., trail or road. When necessary, addi-
tional descriptive terms may be added to
further identify uses. i e *

* * 5* e *

[The BLM State Director] * will
issue a decision to convey that includes
easements that will be reserved and all
other terms and conditions relating to
conveyance of the land.

(Secretarial Order #2952, supra, pp.
6295, 6297.)

[36] Accordingly,. the Board
finds that description of easements
solely by reference. to a BLM or
State Division of. Lands case file
number is not sufficient to meetth e
requirements of sec.: 17(b): of
ANCSA, regulations promulgated
thereunder, and Secretarial Order
No. 2982.
. [37] Thie Bureau of Land Man-

agement, having the responsibility
for preparation of conveyance doc-
uments, is best able to develop an
adequate format for land: descrip-
tion. The Board therefore limits its
finding on the issue of specificity as
to use and location to the conclusion
that decisions to convey and interim,
conveyances shouldj as a minimum,
state the use for which each ease-
iment is reserved, state the width of
each easement, state at least-the sec-
tions through which an easement
passes or, if a site easement; the sec-
tion or sections in which the ease-
ment is located. Alternatively, the

easement could be located by incor-
porating in the conveyancee docu-
-ment a map depicting the easement.

Subsequent to, the filing of this ap.
peal, it is the Board's understanding
based on materials filed in another
appeal (Appeal of Natives of Afog-
nak,: Koniag, Inc., and the State of
Alaska, 1 ANCAB 340 (1977) An-
swver of BLM to Appellant's State-
ment of .Reasons, footnote 1, p. 2,

May 27, 1976) that the Bureau of
Lanrd Management has developed a
uniform-procedure for the identifi-
cation and description of easements
and conveyance documents.

This procedure involves identifi-
cation of easements by EIN's (Ease-
:ment Identification NTumbers).Dur-
ing the identification process each
easement recommended is desig-
nated by an EIN which is also
inarked on an official map. Each
easement included in a DIC (-Deci-
sion to Issue Conveyance) is desig-
nated by an EIN number and a cer-
tified map depicting easements
cross-referenced by EIN numbers to
those in the DIC is sent to appro-
priate parties including the village
and region affected.i

[38] In recognition of the fact
that BLM has developed new pro-
cedures for the reservation and iden-
tification of easements since the is-
suance of-the decision to convey here
appealed, and that the issue her: in
dispute is in part, a procedural one,
the Board hereb;y remands to the
State Director,A Bureau of Land
Managent, :for processing of the
easements reserved in the DIG here
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appealed according to the uniform
easement identification system.

17. Whether the BLM Decisions #AA-
6701-B, #AA701-D, dated Oct. 9, 1975
shows adequate compliance with the pro-
cedural prerequisites to the reservation
of easements required by sec. 17 of
ANCSA, 43 U.S.C. § 1616 and applicable
regulations ?

Seldovia asserts that the Decision
fails to show on its face adequate
compliance with procedural prereq-
uisites because it fails to state that
easements reservations are based on
the Planning Commission's study
and accordingly fails to show that
the Reserved easements are "reason-
ably necessary," pursuant to sec. 17
(b) (1) of ANCSA.

Cook Inlet contends that the man-
date in sec. 17(b) (3) of ANCSA to
reserve "such public easements" as
the Secretary determines necessary
refers to those public easements
identified and recommended by the
Land Use Planning Commission.
While'the Secretary has discretion
not to reserve all easements recom-
mended by the Land Use Planning
Commission, the Secretary has no
authority to reserve easements
which were not recommended by the
Commission. Therefore, Cook Inlet
argues, because the Commission did
not recommend reservation of ease-
ments as provided by the Act of
Aug. 30, 1890 and the Act of Mar.
12, 1914, these easements must not
be included in Seldovia's patent.

Because this issue relates to ease-
ments for ditches and canals under
the 1890 Act or for' railroads, tele-

graph and telephone lines under the
1914 Act, and arguments as to the
Secretary's authority to reserve
easements not recommended by the
Commission are before the court in
the Calista suit, the Board again de-
clines jurisdiction during the pen-
dency of Calistav. Kleppe, supra.

MOTIONS

The State moved on Jan. 16, 1976
to consolidate appeals VLS 75-14
and VLS 75-15, 2 ANCAB 1, 84
I.D. 349 (1977), supra, on the
grounds that pursuant to the doc-
trine of Ashbacker Radio Corpora-
tion v. F.C.C., 326 U.S. 327, 333
(1945), mutually exclusive applica- 

tions must be heard together. CIRI
opposed consolidation on the
grounds that the issues, lands
and parties in the two appeals
are substantially dissimilar and con-
solidation frustrates the Natives'
right to determine the status of their
land. CIRI also moved to dismiss
the State for failure to file a State-
ment of Reasons and a Statement of
Standing timely or to show itself an
indispensable party, and to dismiss
the Kenai Peninsula Borough
(herein, the Borough) for lack of
standing.

Seldovia haslmoved for oral ar-
gument and hearing on the factual
issue whether the land which is the
subject of Sdovia's appeal was
vacant and unoccupied as required
by the Alaska Statehood Act at the
time of the State's selection.

All motions not specifically
granted. or denied in this decision
are denied.
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This represents a unanimous de- by this act shall be ex officio surveyor-
cision of the Board. general of said district and the laws of

the United States relating to mining
claims, and the rights incident thereto,

1977, at Anchorage, Alaska. shall, from and after the passage of this
act, be in full force and effect in said dis-

JUDITH M. BRADY, Chairnan. trict, under the administration thereof
ABIGAih F. DUNNING, Board herein provided for, subject to such

2 Jfember regulations as may be made by the Secre-

LAWRENCE: M] ATSON, Board 0 - tary of the Interior, approved by the
President: Provided, That the Indians or

Il -lemiher. other persons in said district shall not be
disturbed in the possession of any lands
actually in their use or occupation or now

APPENDIX A claimed by them but the terms under
which such persons may aequire title to

1. Treaty of Cession, Mar. 30, such lands is reserved for future legisla-
1867, Art.' III, 15 Stat. 539, 542. tion by Congress: And provided further,

That parties who have located mines or
Rights of inhabit ants of the ceded mineral privileges therein under the laws

territory. of the United States applicable to the

The inhabitants of the ceded territory, publi domain, or who have occupied and
according to their choice, reserving their improved or exercised acts of ownership

natural allegiance, may return to Russia over such claims shall not be disturbed
natural allegiance, may return to Russia hribusalbelowdtprfc
within three years; but if they should teen u hl ealwdt efctheir title to such claims by payment as
prefer to remain in the ceded territory, : A p
they, with the exception of uncivilized aforesaid: And provided also, That the
native tribes,,. shall be admitted to the land not exceeding six hundred and forty
enjoyment of all rights, advantages, and acres at any station now occupied as mis-
immunities of citizens. of the United sionary stations among the Indian tribes
States, and shall be maintained and pro- in said section, with the improvements
teeted in. the free. enjoyment of their! thereon erected by or for such societies,
liberty, property., and religion. The un-. shall be continued in the occupancy of
civilized tribes will be subject to such the several religious societies to which
law"-s and regulations as, the United said missionary 'sthtions respectively
States may, from time. to time, adopt in belong until action by Congress. But
regard to aboriginal tribes of that n ct

- : : ~~~~~~~~~nothink ontained in this' act shall be
country. ' "' '4i c onstrued to put in' force in said disttict

2. Organic Act of May 17, 1884 the general 'land laws o the United
sec. 8, 23 Stat. 24 26. 'States. Italics supplied.]

That the said district of 'Alaska is; 3. Alaska Statehood Act, July 7,
hereby created a land district, and a 1958, 72 Stat. 339, sec. 4: 
United States land-office for said district
is hereby located at Sitka. The, commis- As a 'compact with the' United States
sioner provided for by this act to reside said State and its people-do agree and de-
nt Sitka shall be ex officio register of said dare that they forever disclaim all right
land-office, and the clerk provided for by and title to any lands or other property
this act shall be ex officio receiver of pub- not granted or confirmed to the State or
lie moneys and the marshal provided for its political subdivisions by or under the
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authority of this Act, the ight o title
to which is held by the United States or
is subject to disposition by the United
States, and to any lands or other property
(including fishing rights), the rightpr
title to.which may be held by any Indians,
Eskimos, or Aleuts (hereinafter called na-
tives) or is held by the United States in
trust for said natives,; that all such lands
or other property, belonging to the United
States or which may belong to,. said. na-
tives, shall be and remain under the ab-
splute j.urisdiction and control of;. the
United States until disposed of under its
authority, except to such extent as the
Congressihas prescribed or niay hereaf ter

* presegibe,, and except, wvhen. held by indi

the public lands of the United States in
Alaska which are vacant, unappropriated,
and unreserved.at the time of their selec-
tion: Provided, That nothing herein con-
tained shall affect 'any valid existing
clain location, or entry under the laws
of the United,'States, whether for. home
stead, mineral, right-of-way, or other
purpose whatsoever, or shall affect the
rights of any such, owner, claimant, loca-
tor, or entryman to the full use and enjoy-
mnent of the lands so occupied: And pro-
vided furtier, That' no selection here-
under. shall be made in the area north
and west of the line described in section
10 without approval of the President or
his designated epresentative.

on alienation: Provided, That nothing. 3 t* i ".:

contained ini this.,Act shall yecognize, Except as provided in subsection (a),'
deny, enlarge,i pair, or otherwise affect all lands granted in quantity to and au-
any claim, against the United States, and. thorized to be selected by the 'State of
any such claim shall be governed by the Alaska by this Act shall be selected in
laws iof the United States applicable such manner as the laws of the State may
thereto ;: and nothing in this Act is in- provide, and in conformity with such reg-
tended or shall be construed as a finding, ulations as' 'the Secretary of the'r In-
interpretation, or construction by the Con- terior may prescribe. All selections
gress that any law applicable thereto au- shall be made in reasonably compact
thorizes, establishes, recognizes, or con- tracts, taking into account the situa-
firms the talidity or invalidity of any tion and potential uses of the lands
such claim, and the determination of the iivolved, and each tract selected shall
applicability or effect of any law to any' contain at least five thousand seven hun-
such claim shall be unaffected by any- dred and sixty acres unless isolated from
thing 'in this Act: And provided further, other tracts open to selection. The author-
That no taxes shall be imposed by said ity to make selections shall never be
State upon any lands or other property alienated or bargained away, in whole or
now owned or-hereafter acquired by the in part, by the State. Upon the revocation
United States or which," as hereinabove of any order of'withdrawal in Alaska, the'
set forth, may belong to saidnatives, ex- order of revocation shall provide for a
cept to such. extent as the Congress' has period of not less than ninety days before
prescribed or may, hereafter prescribe, the date on which it otherwise becomes
apq except: when held by ifdividual na,. effective, if subsequent to the admission
tives in fee without restrictions on aliena- of Alaska into the Union, during which
tion. [Italics supplied.] p period the State of Alaska shall have a
Se. C(b)': ' ', ' i: 0 V . preferred right of;selection, subject to the

requirements of this Act, except as f
The State of Alaska, in addition to any against, prior existing valid rights or as.

other grants made in this section, is here- against equitable claims subject to allow- 
by. granted and shall be entitled to select ance and confirmation. Such preferred
within twenty-five years after the admi& right of selection' shall have precedence'
sion of Alaska into the;U iou, not to 6x-' over the preferred right of application;
ceed one hundred and two million five 'created by sec. 4 of the Act of Sept. 27;
hundred. and fifty thousand acres from 1944 (8 Stat. 748; 4 U.S.C., see. 28Ž), as
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now or hereafter amended, butlnot bver
other preference rights now conferredby
law. Where any lands desired by the State
are unsurveyed at the tibie of their selec-
tion, the Secretaty of the Iflterio6 shall
:survey the* exterior boundaries .of! the
area requested without any interior sub-
division thereof and shall issue a' patent
for such selected area in terms of the ex-
terior boundairy surveyS; where any lands
desired by the State are surveyed at the
tiue of their selection, the bouhdaries of
the area requested shall conform to the
public land subdivisions established by the
approval of the survey. All lands duly se-
lected by the State of Alaska pursuant to

-this Act shall be patented to the' State by
the Secretary of the. Interior. Following
the selection of lands by the State and the
tentative approval of such selection by the
Secretary of the Interior or his designee,
but prior to the issuance of final-patent,
the State is hereby authorized to execute

- conditional leases and to make condition-
* al sales of such selected lands. As used

- in this subsection, the words "equitable
claims subject to allowance and confirma-
tion" include, without limitation. claims

* of* holders, of permits issued by the De-
partment of Agriculture on lands elimi-
nated from national forests, whose 'per-

- mits have been terminated only because
of such elimination and who ow n valu-
able improvements on such lands.

4. Alaska, Native Claims Settle-
::ment Act, 43 U.S.C. §§ 1601-1624

(Supp. IV, 1974), as amended, 85
Stat. 689 (1971) see 3(e):

"Public lands" means all Federal lands
and interests therein located in' Alaska
except: (1) the smallest practicable
tract, as determined by the Secretary,
enclosing land actually used in connee-
tion with the administration of any Fed-
eral installation, and (2) land selections
of the State of Alaska which have been
patented or tentatively approved under
sec. 6(g) of the Alaska Statehood Act,
as' amended (72 Stat. 341, 77 Stat. 223),

or identified for selection by the State
prior to Jan. 17, 1969;

Sec. 4: !

(a)j All prior conveyances of pubic
'land and water areas in Alaska, or any
interest therein, pursuant to Federal
law, and all tentative approvals pursuant
to sec. 6(g) of the Alaska Statehood Act,
shall be regarded as an extinguishment
of the aboriginal title thereto; if any.,

(b) All aboriginal titles, if any, and
claims of aboriginal title in Alaska based
on use and occupancy, including sub-
merged land underneath all water areas,
both inland and offshore, and including
any aboriginal hunting or fishing rights
that may exist, are hereby extinguished.

(c) All claims against; the United
States, the State, and all other persons
that are based- on claims of aboriginal
right, title,. use, r occupancy, of land or
water areas in Alaska, or that are based
on any statute or treaty of the United
States relating to Native use' and oc-
cupancy, or that are based on the laws
of; any other nation, including any such
etaims that are pending before any Fed-
eral or state' ourt or the Indian Claims
Commission, are hereby extinguished..

Sec. 11(a)(l.:'
The following public lands are with-

drawn, subject to valid existing rights,
from all forms of appropriation under
the public land laws, including the min-
ing and mineral leasing laws, and: from
selection under the Alaska Statehood
Act, as amended:

'() The lands in each township that
encloses all or part of any Native village
identified pursuant to subsec. (b)

(B) The lands'in each township that
is contiguous to or corners on the town-
ship that encloses all or part of such
Native village; and

(0) The lands in each township that
is contiguous "to or 'corners on a town-
ship containing lands withdrawn by
paragraph (B) of this subseec.

* * * *

i389
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Sec. 11(a)(2) 

All lands located within the townships
described in subsec. (a) (1) hereof
that have been selected by, or tentatively
approved to, but not yet patented to, the
State under the Alaska. Statehood Act
are withdrawn,; subject' to valid existing
rights, from all forms of appropriation
under the public land laws, including the
mining and mineral leasing laws, and
from the creation of third party inter-
ests-by the State under the Alaska State-
hood Act.

sec.; 4(c)

vey to the Federal Government, State or
to the appropriate Municipal Corpora-
tion, title to the surface estate for exist-
ing airport sites, airway beacons, and
other navigation aids, together with sucl
additional, acreage and/or easements as
are necessary to provide related services
and, to, insure safe approaches to airport
runways; and

(5) for a period of ten years after the
,date of enactment of this Act, the Re-
gional Corporation shall be afforded the
opportunity to review and render advice
to the Village Corporations on all land
sales, leases or other transactions prior

Each'patent issued ptrsuant to subsecs. toanyfinalcommitment.
(a) and (b) shall be subject to the re- Se. 1

4
(g)

quirements of this subsee. Upon receipt
All conveyances made pursuant to this*of a patent or patents:.

(1)' the Village Corporation shall first *Act shall be subject to valid existing
convey to any Native or non-Native oc- rights Where; prior to patent-of any land
cupant, without consideration, title 'to or' minerals under this Act, a lease, con
the surface estate in the tract occupied tract, permit, right-of-way, or easement
as a primary plhte of 'residence; or as (including a lease issued under sec. 6(g)
a primary place of business, or as a suib- of the Alaska Statehood 'Act) has beea
sistende eampsite, or as headquarters for issued for the surface or minerals cov
reindeer husbandry: ' . ered under such patent, the'patent shall

(2) the Village Corporation shall then contain' provisions making it subject tc
convey to the occupant, either without the lease, contract, permit, right-of-way,
consideration or 'pon payment of 'an - or easement, and the right of the lessee,conidratonorupon payment of an
amount 'not in excess of fair market contractee permittee or grantee to the
value, determined as of the' date of A-; complete enjoyment of all rights, privi-
tial occupancy and without regard to any leges, and benefits thereby granted toialOcpnyadwthumeadtn him. Upon issuande of the patent, the pat-
improvements thereon, title to the sur-e shal succe an ecomtentted
face estate in any tract occupied by a

nonprofit .. I I : a by a to any and all interests of the State or
nonproft organization; ' the United States. as lessor, contractor,

(8) the Village Corporation, shall then
convey to any Municipal Corporation in permitter, or grantor, in any such leases,
the Native village or to the State in trust . contracts, permits, rights-of-way, or ease-
for any Municipal Corporation estab- ments covering the estate patented,'anda lease issued under sec. 6(g) of 'the
lished in the Native village in the future alesisudmerse g othhshe intheNatie vll~e inthefutre, Alaska Statehood Act shall be treated for
title to the. remaining surface estate of al Seas ou the patet ha

*the improved land on which the Native
village is located and as much additional been issued to the State; The adminis-

. land as is necessary for cpmmuaity ex- 5 tration of such lease, contract, permit;
pMansion, and appropriate rights-of-way -right-of-way, or easement shall continue

frpbiuean ote'oeea 'to be by the State or the United States,for pbiuse, and other foreseeable
community needs: Provided,. That the, unless the agency responsible for admin-
amount of lands to be transferred to the istration waives administration. In the
Municipal Corporation or in trust shalt' event that the patent does not cover all
be no less than 1,280 acres: of the land embraced within any such

(4) the Village Corporation shall con- lease, contract, permit, right-of-way, or

3
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easement, the patentee shall only be en-
titled to the pr'opbrtionate amnounltof the
revenues reserved 'under such lease, con-
tract, permit, right-of-way, or easement
by the'State or the United States which
results from multiplying the total of such
revenues by a fraction in which the nu-
merator is the acreage of such lease, con-
tract, permit, right-of-way, or easement
which is included in the patent and the
denominator is the total acreage con-
tained in such lease, ontraet, permit,
right-of-way, or easement.

Sec.. 22(b):

The Secretary is directed to promptly
issue patents to all persons' who have
made a lawful entry on the public lands
in compliance xwith the public land laws
for the purpose of gaining title to home-
steads, headquarters sites, trade and
manufacturing sites, or'small tract sites
(43 U.S.C. 682), and who have fulfilled
all requirements of the law prerequisite
to obtaining a patent. Any person who
has made a lawful entry prior to Aug. 31,
1971, for* any of the foregoing purposes
shall be protected in his right of use and
occupancy until all the requirements of
law for a patent have been met even
though the lands involved have been re-
served or withdrawn in accordance with
Public Land Order 4582, as amended, or
the withdrawal provisions of this Act:
Provided, That occupancy must have been
maintained in accordance with the appro-
priate public land law: Provided further,
That any' person who entered on public
lands in violation of Public Land Order
4582, as amended, shall gain no rights.?

5. 43 CFR 2650.3-1 Lawful entries
and lawful settlements.

(a) Pursuant to secs. 14(g) and 22(b)
of the act, all conveyances issued under
the act shall exclude' any 1awful entries
or entries which have been perfected
under, or are being maintained in com-

pliance with, laws leading to the acquisi-
tion of title, but shall include land sub-

ject to valid existing rights of a tem-
porary or limited nature such as those
created by leases (including leases issued
under sec. 6(g) of the Alaska Statehood
Act); contracts, permits, rights-of-way, or
easements. '

(b) The right of use and occupancy of
persons who initiated lawful settlement
or entry 'of land, prior to Aug. 31, 1971,
is protected: Provided, That:

(1) Occupancy has been or is being
maintained in accordance with the ap-
propriate public land law, and

(2) Settlement or entry was not in vio-
lation of Public Land Order No. 4582, as
amended.; Any persofi who entered 'or set-
ftled upon land in violation of that public
land order has gained no rights.

(c) In the event land excluded from
conveyance under paragraph (a) of this
section reverts to the United States, the
grantee or his successor in ihterest shall
be afforded an opportunity to acquire
such land by exchange fpursuant to sec.
22 (f ) of the act.

Sec. 2650.4 Conveyance reserva-
tions.

Sec. 2650.4-1 Existing rights and
contracts.

Any conveyance.issued for surface and
subsurface rights under this act will be
subject to any lease, contract, permit,
right-of-way, or easement and the rights
of the lessee, contractee, permittee, or
grantee to the complete enjoyment of all
rights, privileges, and. benefits thereby

granted him. -

Sec. 2650. 4-2 Succession of interest.

Upon issuance of any conveyance under
this authority, the grantee thereunder

shall succeed and become entitled to any
and all interests of the State of Alaska
or of the, United States as lessor; con-

tractor, permitter, or: grantor, in any

such lease, contract, permit, right-of-way,

or easement covering the estate conveyed,

391



392 DECISIONS OF THE DEPARTMENT OF THE INTERIOR (84 I.D.

subject to the provisions of see. 14(g) df
the act.

Sec. 2650.f3' Administration.

' Leases, contracts, permits, rights-of-
way, or easements granted prior to the
issuance of: any.- conveyance under this
authority shall continue to be adminis-
tered by the State of Alaska or by the

*United States after the conveyance has
been issued, unless the responsible
agency waives administration. Where the
responsible agency is an agency of the
Department of the Interior, administra-
tion shall be waived when the conveyance
covers all the land embraced within a
lease, contract, permit, right-of-way, or
easement, unless there is a finding byethe
Secretary that the interest of the United
States requires continuation of the ad-
ministration by the United States. In the
latter event, the Secretary shall not re-
negotiate or modify any lease, contract,
.right-of-ivay or easement, or waive any
right or benefit belonging t the grantee
until he'has notified th6 grantee aiid al-
lowed him an opportunity to present his
views.

Sec. 2650.7 Publication.

In order to determine whether there
are any adverse laimants to the land,
the applicant should publish notice of
his application. If the applicant decides
to avail himself of the privilege of pub-
lishing a notice to all adverse claimants
and requests it, the authorized officer
villiprepare a notice for publication. The
publication will be in accordance with
the following procedure:

(a) The applicant will have the no-
tice published allowing all persons claim-
ing the land adversely to file in the ap-
propriate land office their, objections to
the issuance of any conveyance. The no-
tice shall be published once a week for
4 consecutive weeks in a newspaper of
general circulation.

(b) The applicant shall file a: state-
ment of the publisher, accompanied by a
copy of the published" notice, showing
that publication has been had for 4 con-

secutive weeks. The applicant must pay
the cost of publication.

(c) Anyadverse claimant must serve
on the applicant a copy of his objections
and furnish, evidence of service thereof
to the appropriate land office. ,

(d) For all land selections made un-
der the act, in order to give actual no-
tice of the decision of the Bureau of Land
Management proposing to convey lands,
the decision shall be served on all known
parties of record who claim to havr
property interest or, other valid existing
right in land affected by such decision,
the appropriate regional corporation, and
any Federal agency of record. In order
to give constructive noticeof the deci-
sion to any unknown parties, or to known
parties who cannot be located after rea-
sonable efforts have been expended, to
locate, who claim a property interest or
other valid existing right in land affected
by the decision, notice of the decision
shall be published once in the FEDERAL
REGISTER and, once a week, for four
(4) consecutive weeks, in one or more
newspapers of general circulation in the
State of Alaska nearest the locality
where the land affected by the decision
is situated, if possible. Any decision or
notice actually served on. parties or con-
structively served on .parties in accord
with this subsection shall state that any
party claiming a property interest in
land affected by the decision may appeal
the decision to the Alaska Native Claims
Appeal[s] Board. The decision or notice
of decision shall also state 'that: () any
party receiving aetual notice of the de-
cision shall have 30 days from the re-
ceipt of actual notice to file an appeal;
and, (ii) that any unknown parties, any
parties unable to be located after rea-
sonable efforts have been expended to
locate, and any parties who failed or re-
fused to sign a receipt for. actual notice,
shall have 30 days from the date of pub-
lication in the FEDERAL REGISTER.
to file an appeal. Furthermore, the deci-
;sion or notice of decision shall inform
readers where further information on
the manner of, and requirements for, fil-
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ing appeal may be obtained, and' shall
also state that any party known or un-
known who may claim a property inter-
est which is adversely affected by the
decision shall be deemed to have waived
their rights which were adversely af-
fected unless an appeal is filed with the
Alaska Native Claims Appeal Board in
accordance with the requirements stated
in the decisions or notices provided for
in this subsec. and the regulations gov-
erning such appeals set out in 43 CPR
Part 4, Subpart J.

Sec. 2650.8 Appeals.

Any decision relating to a land selec-
tion shall become final unless appealed
to the Alaska Native Claims Appeal
Board by a person entitled to appeal,
under, and in accordance with, Subpart
J of Part 4, 43 CFR.

Sec. 2651.4 Selection limitations.
(a) Each eligible village corporation

may select the maximum surface acreage
entitlement under secs. 12(a) and (b)
and sec. 16 (b) of the act. Village corpora-
tions selecting lands under secs. 12(a)
and (b) may not select more than:

(1) 69,120 acres from land that, prior
to Jan. 17, 1969, has been selected by, or
tentatively approved to, but not yet
patented to the State under the Alaska
Statehood Act; and

(2) 69,120 acres of land from the Na-
tional Wildlife Refuge System; and

(3) 69,120 acres of land from the Na-
tional Forest System.

(b) To the extent necessary to obtain
its entitlement, each eligible village cor-
poration shall select all available lands.
within the township or townships within
which all or part of the village is located,
and shall complete its selection from
among all other available lands. Selec-
tions shall be contiguous and, taking into
account the situation and potential uses
of the lands involved, the total -area
selected shall be reasonably compact, ex-
cept where separated by lands which are
unavailable for selection or a section in

which a body of water comprises more
than one-half of the total acreage of a
section. The total area selected will not
be considered to be reasonably compadt if
(1) it excludes other lands available for
selection within its exterior boundaries;
or (2) lands which are similar in char-
acter to the village site or lands ordi-
narily used-by the village inhabitants are
disregarded in the selection process; or
(3) an isolated tract of public land of
less than 1,280 acres remains after
selection.
- (c The landsselected under sec. 12(a)
or (b)'shall be in whole sections where
thdy- are available, or shall include all
available lands in less than whole sec-
tions, and, wherever feasible, shall be in
units of not less than 1,280 acres. Lands
selected under sec. 16(b) of the act shall
conform to paragraph (b) of this section
and shall conform as nearly as practic-
able to the U.S. land survey systen.

I(d) Village corporation selections
within secs. 11(a) (1) and (a) (3) areas
shall be given priority over regional
corporation selections for the same lands.

(e) Village or regional corporations
are not required to select lands within an
unpatented mining claim or millsite. Un-
patented mining claims and millsites
shall be deemed to be selected,- unless
they are excluded from the selection by
metes and bounds or other suitable des-
cription and there is- attached to the
selection application a copy of the notice
of location and, any amendments thereto.
If the village or regional corporation
selection omits lands within an un-
patented mining claim or millsite, this
will not be construed as violating the re-
quirements for compactness and conti-
guity. If, during the selectln period, the
excepted mining claims or millsites are
declared invalid, or under the State of
Alaska mining laws are determined to
be abandoned, the selection will no longer
be considered as compact and contiguous.
The corporation shall be required to
amend its selection, upon notice from
the authorized officer of the Bureau of
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Land Management, to include the lands
formerly included in the mining claim or
millsite. If the corporation fails to amend
its selection to, include such lands, .the
selection may beirejected.

(f) Eligible village corporations may
file applications in excess of their total
entitlement. To insure that a village
acquires its selection-in the order of its
priorities, it should identify its. choices
numerically in the order it wishes them
granted.: Such selections must be filed not
later than Dec. 18, 1974, as to ecs. 12(a)
or 16(b) selections and Dec. 18, 1975, as
to sec. 12(b) selections.

(g) Whenever the Secretary deter-
mines that a dispute exists between vil-
lages over land selection rights, he shall
accept, but not act on, selection applica-
tions from any party to the dispute until
the dispute has been resolved in accord-
ance with sec. 12(e) of the act.

(h) Village or regional corporations
may, but are not required to, select lands
within pending Native allotments. If the
village or regional corporation selection
omits ands within a pending Native
allotment, this will not be construed as
violating the requirements for compact-
ness and contiguity. If, during the selec-
tion period, the pending Native allotment
is finally rejected and closed, the village
or regional corporation may amend its
selection application to include all of the
land formerly in the Native allotment ap-
plication. but is not required to do so to
meet the requirements for compactness
and contiguity.,

Sec. 4.902 Who may appeal.

Any party who claims a property in-
terest in land affected by a determination
from which an appeal to the Alaska Na-
tive Claims Appeal Board is allowed, or
an agency of the Federal Government,
may appeal as provided in this subpart.
However, a regional: corporation shall
have the right of appeal in-any case in-
volving land selections.

Sec. 4.905 Summary dismissal.

An appeal may, in the discretion of the
Board, be dismissed for failure to file or

serve, upon all persons required to be
served, a notice of appeal, statement of
reasons or of standing as required by
§ 4.903.

AMERICAN COAL COMPANY

8 IBMA 64

-- - Decided July 14,1977

Appeal by the American Coal Com-
pany from a decision by Administra-
tive Law Judge Robert W. Mesch,
dated June 17, 1976, in Docket No.
DENV 75-196, in which Judge
XesehI dismissed an Application for
Review of an imminent danger with-
drawal order issued by a Mining
Enforcement and Safety, Administra-
tion inspector under the authority of
sec. 104(a) of the Federal Coal Mine
Health and Safety Act of 1969.

Affirmed.

1. Federal Coal Mine Health and
Safety Act of 1969: Applications for
Review: Investigations

In the circumstances of a given case, an
Administrative Law Judge may properly
rule that a hearing, by itself, is sufficient
to satisfy the requirement of see. 105 of
the Act that the Secretary shall cause an
investigation to be made as he deems
appropriate.

2. Federal Coal Mine Health and
Safety Act of 1969: Hearings: Admis-
sibility of Evidence

When an inspector-trainee observes con-
ditions and practices in a. mine relevant
to a notice or order issued under the Act
by an inspector, the former's testimony
in regard thereto is not inadmissible on
the ground that he is not an authorized
representative of the Secretary.
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APPEARANCES: Robert JD. Moore,
Esq., for appellant American Coal
Company; Robert . Phares, Esq.,
Acting Assistant Solicitor and
'Frederick I oncrief, Esq., Trial
Attorney, for' appellee' Mining
Enforcement and Safety Adminis-.
tration,

OPINION BY ADMINISTRA-
TIVE JUDGE SCHELLEN-
BERG

INTERIOR BOARD OF:jJINE
OPERATIONS APPEALS

Fact I aZnd Procedural
Back ground

On Apr. 16, 1975 Mining En-
forcement and Safety Administra-
tion (MESA) inspector Carl
Thompson entered a p p e ll a n t
American Coal Company's (Ameri-
can) Deseret Mine in Huntington,
Utah, for the purpose of conduct-
ing a regular inspection of the mine
under the authority of- the Federal
Coal Mine Health and Safety Act
of 1969 (Act). 1 Accompanying the
inspector during his tour through
the mine wasf MESA inspector
trainee Larry Ganser and a number
of American mine officials.

The group traveled a beltway ap-
proxim'ately' 2 ,700 feet into an
escape airway in the 'main north see-'
tion and then walked the remaining
500 feet of that airway. In a nunber
of locations along this route, such as
affected a significant portion of the
section, Mr. Thompson observed
conditions of inadequate rock dust-'

I30U.S.C. § 801-960 (1970).

ing but, according to his later hear-
ing testimony, none of these in-:
stances of inadequate dusting taken
by itself was serious enough to- rise.
to the level of "imminent danger" as
that term is used in sec. 104(a) of
the Act. Arriving thereafter at *a
raised bin used for the storage of
coal, the inspector detected coal
spillage around the bin and exces-,
sive accumulations of fine coal, and
float, coal dust along 800 feet of a
track entry in by the bin and along
the tail section of the main north
conveyor entry on the north or right
side. The inspector deemed the ac-
cumulations in, this area when con-
sidered with possible ignition
sources (found bythe Administra-
tive Law Judge and essentially ad-
mitted by American to exist) to be
imminently dangerous. As a result
he issued a withdrawal order, pur-
suant to the authority of sec.. 104-(a)
of the Act affecting the. entire main
north section.

American filed its application for
review of that order on May 12,
1975, and a hearing was held before
the Administrative Law Judge
(Judge) in the case on iDec. 16 and.
17. In a decision dated June 17,
1976, the Judge upheld the validity
of the order under review.

On July 7, 1976, American filed
its notice of appeal from that deci-
sion. American also moved for oral
argument in this case, and the Board
held oral argument on Dec. 15, 1976.

Issues on Appeal

1.. Whether an operator's em-
ployee's testimony that he had rock

394] 395]



396 DECISIONS OF THE DEPARTMENT OF ITHE NTERIOR [84 ID.

dusted an area is "uncontradicted"
where MESA witnesses testified
that that area was black with float
coal dust.

2. Whether indeed there was any
testimony, uncontradicted or not;
that'the entire crucial'area had been
adequately rock dusted.

3. Whether an operator is entitled
t6"a favorable decision as 'a matter
of law on 'a challenge to an immi-
nent danger order issued because of
an alleged accumulation of float coal I
dust where the issuing MESA in-'
Spector testified to his belief that a'
test would have disclosed that the
inconbustibility content of the dust
in the operative area was within the
standard set by 30 CFR 75.403.

4. Whether an operator's right to
an investigation, as conferred by
sec. 105, is accommodated by; an ad-
versary hearing before an Adminis-
trative Law Judge.

5. Whether the testimony of an in-
spector-trainee must; be excluded
from consideration in a hearing un-
der the Act by reason of its result-
ing from an unconstitutional search
and seizure because the trainee was
not an "authorized representative of
the Secretary," or for any other
reason.

Di scussion

The Judge recognized that the
principal issue in the case before
him was American's contention that'
the inspector was mistaken about
the very existence of the alleged ac-
cumulations (Dec. 10). American
felt that the following record evi-

dence militated against a finding.
that theinspector could have been
correct- about the existence 'of ayiy
irmninent danger:

a. Th-e inspector testified that 'the
existence of an excessive accuni-
lation of float coal dust in a rela-
tively sall area of the section was
the crucial fact which led him to
find an imminent danger through-
out the section (Tr. 71)'

b. The inspector'opined that if
that same area had been recently
rock dusted then the excessive ac-
cumulation could not exist (Tr. 75-
76).

c. American's fire boss testified
that he had rock dusted the impor-
tant area shortly before the inspec-
tor's arrival (and MESA did not
directly dispute that testimony)
(Tr. 270-272).

The Judge considered this argu-
ment and concluded that the above-
listed factors did not inescapably
lead to the conclusion which Amer-
ican urged (Dec. 12-16). Before the
Board American has characterized
this same issue as the Judge's error
in ignoring that portion of inspec-
tor Thompson's testimony in which
he said that the crucial factor in his
determination of imminent danger
was the excessive accumulation of
coal dust in a relatively small por-
tion of the entire area affected by
the withdrawal order (Par. a,
above). Since the Judge's decision
makes clear that he did not ignore
that testimony (Dec. 12), it is,
equally clear that American is si-'
ply reasserting before the Board
essentially the same argument it
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madelbefore the Judge, expressing
incredulity that given the circum-
stances an niaiilent danger could
possibly be deemed to have existed.

Tle first problem with Ameri-
can s argument on this score is that
it assumes the validity of its preni-
ise. that the fire boss' testimony
was "uncontradicted." Although no
witness did or probably could testify
directly that the safety director did
not. Carry out such a dusting opera-
tion, the testimony from the inspec-
tort and, the inspector-trainee that
the area in question was "black"
with coal dust is indirect contradic-
tion of the fire boss' testimony, in a
legal sense at least, such .as would
raise a fact question resolvable only
by the Judge. One way of resolving
this question is through credibility
fuldings. The Judge clearly felt that
MESA's witnesses were the more
credible based upon his personal ob-
servations of all the witnesses and.
other factors (Dec. 14-15).

Arguably, the Board could affirm
the Judge's decision on the basis of
his credibility findings, as discussed
above. However, the more persua-
sive answer to American's argument
is that whether the fire boss' testi-
mony was contradicted or not, he
simply did not testify that he had
rock dusted all of the subject areas.
The following is an excerpt from.
the third of three paragraphs used.
by the Judge to support his conclu-.
sion that the "testimony of the fire
boss does not support the applicant's
position" (Dec. 12)

3. The fire boss testified that; he and

another man had rock dusted down the

39,7AL COMPANY
4, 1977

cross belt entry; for about 900 feet be-
fore the MIESA 'inspector arrived (Tr.
273) ; that they rock dusted "mostly down
the south" or left side of the belt (Tr..
272); that they had shovels -and were
throwing the rock dust under the belt and
on the other side as far as they could (Tr.

272) and that mostly'' the south side
of the belt "looked pretty fair" after they:
had rock dusted (Tr. 277). The safety
director for the applicant testified that
'-it is real difficult to; get on the other
side," i.e., the north side of the belt and
that they normally rock dust the area
with a tractor that will blow rock dust
on both sides. (Tr. 323, 324.) The with-
drawal order does not mention excessive
accumulations of float coal dust along
the south side of the belt. It describes
only the north or right side of the belt
and cross-cuts. The MESA inspector and
trainee were not concerned with the south
or left side of the belt. (Tr. 23, 26, 221,
224, 229, 252, 256.) They did testify, how-
ever, with respect to accumulations of
float coal dust along the north side of the
belt and in the crosscuts.

(Dec.' 13-14).

The Judge went on to conclude:

In summary, the testimony of the fire
boss shows only that some rock dusting
was done in an area that was not the sub-
ject of the withdrawal order, i.e., the
south side of the cross belt. The testimony
does not show, as asserted by the appli-
cant, that rock dusting was done in any
of the areas described in the withdrawal
order other than possibly to a limited and
questionable extent on the north or left
[should read "right"] side of a portion of
the cross belt entry.

(Dec. 14) V

We have examined the record, and
it supports the Judge in this finding.
American offers only the following
argument directed- to this portion
of the decision: "Paragraph 3
[quoted above] is also of little help
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in light of the total testimony of
[the fire boss].", It is abundantly
clear from the decision that the
Judge did not ignore, as American
asserts, that portion of inspector
Thompson's testimony where he in-
dicated that it was a relatively small
part of the entire area covered by
the order where the accumulations
were such that he -was pronipted to
issue the order for the entire area
(Ded.. 12). However, even if the
Judge did ignore that testimony, it
cannot be disputed that the opera-
tive areas were among "the areas
described in the withdrawal order."
(See quote from. Dec. 14, supra.)
Since the Judge found that rock-
dusting, if done in any of the order
areas at al], was done in only a very
small portion thereof and then only
to a limited and questionable ex-
tent, it follows that practically
speaking none of the crucial areas
were rock dusted. As noted, there is
substantial evidence to support the
Judge's position in this regard; ac-
cordingly, American's argument
fails.

D a; II 

American's second major argu-
ment concerns the inspector's testi-
mony that if he had taken a test
sample of the dust in the operative
area, he believed that the test would
have disclosed an incombustibility
content within the standards set by
30 CFR 75.403, the incombustibil-
ity regulation. American proposes
essentially that if the dust in the
area were "incombustible" by the
standards of the regulation, then
American is entitled to a judgment

as a matter of law in a proceeding
to review an imminent dang er with-
drawal order, issued because of "ex-
cessive coal dust." The Judge had
reasoned that the inspector's opin-
ion testimony was not necessarily of
any consequence. to the determina-
tion of imminent danger and he il-
timately ruled against American on
this issue (Dec. 5-7).

The short answer to America's
argument is, ask suggested by the
Judge (Dec; 6), that it has long
been settled that the presence or ab-
sence of the violation of a manda-
tory safety standard is inconse-,
quential in the determination of the
existence of an imminent danger.
To say that the inspector's testi-
imony may help American's position
that no imminent danger existed is
one matter, but to say that that tes-
timony entitled American to a
judgment as a matter of law is quite
another. See Freeman Coal Mini ng
Corporation, 2 IBMA 197, 80 I.D.
610, 1973-1974 OSHD par. 16,567
(1973). 

The more persuasive answer to
American's argument, however, is
that once again American has pre-
mised its argument on a factor that
simply was not shown. American
states that the inspector testified
about his opinion that the incom-
bustibility content of the dust in
the area was within the: require-
ments of 30 :FR 75.403 (American
Br., pp. 20-22). The fact is that the
inspector testified that "the rock
dust underneath mimced in with the
float dust would probably have been
well within the incombustible re-
quirement content" (Thompson

[84 I.D.:
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Deposition, p. 44). (Italics sup-.
plied.) The Judge recognized the
clear implication of this language
(Dec. 6) as did MESA (MESA
Posthearing Br., p. 7), and that im-
plication .is that in fact the foat
dust and the rock *dust were not
mixed with one another. There is
more than sufficient evidence in the
record from inspector Thompson
(Dep. pp. 42 and 93), a MESA
expert witness and other sources, to
the effect that the amount of rock
dust in an area is inconsequential
to the existence of an imminent
danger caused by excessive coal
dust if there is even a very thin
layer of float coal on top of
the rock dust. The record fully
supports the Judge's view on the
effect of the inspector's testimony,
and the Judge, we feel, was totally
justified in ruling as he did on this
issue; we will therefore affirm that
ruling.

III

American has raised two other
arguments on appeal, both dealing
with asserted procedural rights
rather than substantive issues. The
first of these concerns the right, as
seen by American, to have the Sec-
retary of the Interior cause an in-
vestigation into the circumstances
surrounding the issuance of the sub-
ject order. The Judge ruled that the
opportunity for hearing afforded
American here was enough with
nothing more to satisfy the "re-
quirement" under sec. 105 of the Act
that the Secretary conduct an in-

vestigation pursuant to a request by
the operator (Dec. 4-5). *.

Sec. 105(a)- of the Act reads in
part' as follows:

Upon receipt of such application [for
review],, the Secretary shall cause such
investigation to be made as he deems ap- 
propriate. Such investigation, shall pro-
vide an opportunity for a public hearing,
at- the request of the operator * * to
enable the operator * * * to' present in-
formation relating to the issuance * **
of such order. *-* *

Since the first sentence of the pas-
sage quoted contains the word
"shall" relating to the Secretary's
duties viz. causing an investigation,
American reasons, the plain mean-
ing of the statute is that the Secre-
tary was required to cause an in-
vestigation and that a hearing by
itself is not enough to satisfy the re-
quirements of the statute. To bol-
ster this latter point on the plain
meaning of the section's language,
American cites 2 Am. Jur. 2d, Ad-
nministrative Law sec. 257, in which
a distinction is drawn between an
"investigation" and a "hearing," the
latter being quasi-judicial and ad-
versarial in nature, while the
former is nonadversarial, onesided
and less formal (American Br., pp.
24-25). As evidence of the prejudice
it suffered from the Secretary's
failure to cause an investigation,
American sets out the' following
statement (although it makes no
record citation to support it): "An
independent .investigation in this
case, no matter how cursory, would
have disclosed the fact that rock
dusting had occurred in the areas
that the Government now contends

394]
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contained excessive amounts of coal
dust" (American Br., p.? 25).- a 

There are several faulty aspects
of- American's argument on this
issue. The first involves the asserted
plain meaning of the statute. In de-
termining the plain meaning, it is
better to concentrate on the words
"as he deems appropriate' in tle
first quoted sentence of sec. 105
rather than the word' "shall." The
plain meaning. of the language. as
applied to this case is that the Sec-
retary may cause no investigatioll
to be conducted if he deems that ap-
propriate, except that he must con-
duct a public hearing on the
application but only if the operator
so requests.

As far as the distinction between
an investigation and a hearing goes,
-we quite agree that there is one il
the general-sense. However, te Am.
Jur. 2d language appears to go to
the general situation where one or
the other is guaranteed by a statute,
not the situation as here where both
are mentioned in the same section in
a manner which essentially defines
the word "investigation" for pur-
poses of that section as possibly in-
cluding a "hearing," regardless of
how those terms are generally un-
derstood in the law absent the un-
usual administrative scheme set out
in this. section. We will go beyond
saying that a hearing is merely in-
cluded in a sec. 105 investigation; a
hearing, especially. considering the
plain meaning of the language as
discussed above, may, in the proper
circumstances, fulfill the "require-
ment" of an investigation with
nothing more. (We further note that

the cited Amn. Jur. 2d section implies
that a party's rights are better pro-
tested by a hearing than an inves-
tigation and that an investigation
stands lower in the hierarchy of ad-
miistrative law proceedings than
does a hearing in terms of assuring:
the accutacy and impartiality of the
particular pr6ceeding's findings.)
-The final problem with Ameri-

can's argument is the prejudice as-
serted to result to- it by the Secre-
tary's failure to conduct an inves-
tigation. The sentence from Ameri-
can's brief quoted above seems to
contemplate an on-the-scene ob-
servation by a deputy of the Secre-
tary to determine that "rock dust-
ing had occurred" in the operative
areas, presumably before the inspec-
tor arrived. This position is a
curious one, because, whatever the
nature of the Secretary's obligation
under the Act to cause an investiga-
tiOnl in this situation, it is clear that
he has no obligation until he re-
ceives the application for review.
Here, American did not file its ap-
plication until May 12, or 26 days
after the issuance of the order on
Apr. 16. Moreover (although it is
not cear from the record when or
if the order was totally abated), in-
spector Thompson issued an order
of partial abatement on Apr. 20, 22
days before American's "request"
for an investigation. That
partial abatement order noted
that 250 tons of rock dust had been
applied.in the main north section
and that certain accumulations had
been cleaned up and removed. The
order went on to allow the resump-
tion iof normal mining operations

[84 I.D;
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* after the application of additional
rock dust to one still inadequate]y
dusted area. IHow an investigation,
accomplished by. on-the-seene ob-
servation, at a time no earlier than
May 12, "would have-disclosedthat
rock dusting had occurred". befQre
the inspector's arrival on, Apr. 16 is
difficult to grasp, and American has
given us no more to go on than this
assertion. If American had in mind
an investigation team which took
statements from miners, the inspec-
tor and others, rather than' on-the-
scene observation, we see no
distinction between that type of in-
vestigation and a hearing, except
that in the latter proceedingo be-
cause witnesses are under" oath,
-cross-examination is allowed, aid
other due process guarantees are in
effect, the results are likely to be
fairer and more accurate.

[1] In view of the foregoing,, we
reject American's argument and we
vill affirm the Judge's ruling that a.

sec. 105 hearing, by itself, is suffici-
ent in the circumstances of this case
to fulfill the requirement that the
Secretary cause an investigation as
he. deems appropriate as 'pr6vide
in sec. 105.

By . IV ;0 .

[2] The last of Armerican's argu-
ments is that the Judge's decision
must be reversed because his con-
sideration of the case was tainted
by his erroneous admission of
inspector-trainee Ganser's testi-
mony, which should have been ex-
eluded because it constituted
evidence collected in violation of

-,American's Fourth- Amendment
; rights against unreasonable searches
and seizures. The Judge treated this
issue thoroughly in his decision,. his
conclusion thereon being that. the
Fourth Amendment does not de-
' hand xciusion of the testimrony of
the inspector-trainiee (becaus he
iwag'not an "authorized represeiita-
tive'of the Secretary')for the fol-
lowing reasons::-- :::: '

a. The search was not unreason-
able because the Act. requires in-
spectqrs to be trained and American
could expect that an inspector-
trainee would accompany an inspec-
tor on regular inspections. The rea-
sonableness of finding that Ameri-
can had such an expectation is' but-
tressed by American's failure to pro-
test the trainee's'presence.

b. The Judge was not convinced
that' American' did not consent to
the search hy. the inspectdr-trainee.

c. The exclusionary rule normally
applies only in criminal actions, and
American cited no.authority for the
proposition that the rule should be
applied in a eivilsetting.

d. This evidence, being of a or-
roborative nature, does not consti-
t.ute illegal evidence obtained as the
result of an unlawful search, since
the Judge saw no difference 'be-
tween it and any other corroborat-
ing evidence obtained, for instance,
'through the use of photographic
equipment (Dec.; 9-10).

The Judge considered American's
authority, Youghiogheny and OIio
CoaZ Co .pany v. 1orton, 364 F.
Supp. 45 (S.D. Ohio, 1973), and re-
jected it as unpersuasive, in light of

o i
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those conclusions. American cited
"Youghiogheny for the assertion that
the three-judge court in that case
ruled that section 103 of the Act al-
lows warrantless searches only by
authorized representatives of the
Secretary, not, by inference, by in-
spector-trainees. In Yobughiogheny,
the Court actually relied on sec. 103
as evidence of a Congressional dec-
laration that each inspection by an
authorized representative-, even
without awartant, is a per se rea-
sonable search;'thus no judicial in-
quiry into its reasonableness is re-
quired. The Couirt rejected the op-
erator's objections to arrantless
searches in that case on other
grounds as well, including the nar-
rowed expectation of privacy in an
industry, such as coal mining which
has been long and rigidly regulated
by the government* and which has
shown itself to be a dangerous one
from the standpoint of workers' loss
of life and limb.

On both of these points, the
Judge's fin ding that the "search" by
the inspector-trainee was reasonable
is of telling significance. Even if
Youghiogheny teaches that sec. 103
exempts only the inspections of au-
thorized representatives from judi-
cial inquiry into their reasonable-
ness, nevertheless the Judge here has
found inspector-trainee Ganser's

."sealh" to be reasonable. Moreover,
it appears to the Board that Ameri-
can could not reasonably have an

expectation of privacy which would
exclude the' presence of the inspec-
tor-trainee even as inspector
Thompson's assistant, a reasonable
tool in' his investigative mission.
Also persuasive on this score is the
Judge's statement that he was uTn-
convinced that consent was' not
given for Mr. Ganser's "search." If,
after all, American felt, reasonably
or not, it had a zone of privacy that
would be violated by Mr. Ganser's
presence, it certainly would have
protested that presence.

In its brief, American takes no
issue with any of the Judge's rea-
sons for rejecting this argument be-
fore him. In light of Youghiogh eny,
it is clear that the Judge's reasoning
is not inconsistent with the law on
this issue and is sufficient for rejec-
tion of American's argument and
affirmance of the Judge's decision on
this point.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED, that the decision of the
Administrative Law 'Judge ap-
pealed from in the above-captioned
case IS AFFIRMED.

HOWARD J. SCiIELLENBERG, Jr.,
Admnbtistrative Judge1.

I CONCUR:

DAVID DOANE,

Chief Adininistrative Judge.
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THE APPLICABILITY OF THE
CONCEPT OF MITIGATION TO
CRITICAL HABITAT

Endangered,, Species Act of .1973:
Section 7: Critical Habitat: Mitiga-
tion

A federal agency's responsibility to in-
sure against critical habitat modification
or destruction .can not be satisfied with
the adoption of project modifications
which ameliorate and reduce, but do not
eliminate, the adverse- impacts of the
project upon critical habitat.
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OFFICE OF THE SOLICITOR

OPIP{lON BY ACTING ASSO-i
CIATE SOLICITOR WEBB

TO: KITH M. SCHREINER
ASSOCIATE DIRECTOR, FEDERAL
ASSISTANCE,
FISH AND WILDLIFE SERVICE

FROM: ACTING ASSOCIATE SOLIC-
TOR, FISH AND WILDLIFE f

SUBJECT: THE, APPLICABILITY. OF
TIHE CONCEPT OF MITIGATION. TO
CRITICAL HA.BITAT

This, memorandum responds to
your request for a legal analysis of
the applicability of the concept of
"mitigation" to federal agency ac-
tivities which. are anticipated to
modify or destroy the critical hab-
itat of species listed under the En-
dangered Species Act, of 1978 (16
U.S.C. l§ 1531-1543,; hereinafter
cited as the Act). This question in-
volves an interpretation of federal

agency responsibilities under sec. 7
of the Act (16 U.S.. § 1536 Supp.
V. (1975)):

The Secretary shall review other pro-
grams administered by him. and utilize
such programs in furtherance of the pur-
poses of this chapter. All other federal
departments and agencies shall, in con-
sultation with and with the assistance of
the Secretary, utilize their authorities in
furtherance of the purposes of this chap-
ter by carrying out programs for the con-
servation of endangered species and
threatened species listed pursuant to sec.
1533 of this title and by taking such
action necessary to isure that actions
authorized, funded, or carried: out by
them do not jeopardize the continued
existence of such endangered species and
threatened species or result in the de-
struction or modification of habitat of
such species which is determined by the
Secretary, after consultation as appro-
priate with the affected States, to be
critical.

Sec. 7, read literally, prohibits all
modifications of critical habitat.
Such rigid reading of sec. 7 is not
employed by the Fish and Wildlife
Service. The Service has consistent-
ly maintained that numerous activi-
ties and their resultant habitat mod-
ifications can conceivably take place
within critical habitat without con-
flicting. with, sec. 7. A consistent
reading of the section is that habitat
modifications per se are not prohib-
ited, but. only those modifications
which -appreciably diminish the
value of the critical habitat for a
listed species. (See generally the
proposed definition of "destruction
o, adverse modification?' published
on Jan. 26, 1977, 42 FR 4868.) Ma-

;nipulation of: habitat to the clear
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benefit of a listed species is permis-
sible.

This memorandum 'therefore,
does not concern the impacts of com-
patible modifications of' critical
habitat. Rather, it addresses the
proprie y of mitigation as it relates
to federal .programs or activities
that adversely ~Modify _Or destroy
critica I habitat. Because-.of persis-
tefit demand-for the acceptability of
mitigation by other federal n-
cies, this memorandumi will review
the application, of this concept in

*somedetail.
The definitioni of the traditionale-

concept of mitigation constitute a.
logical starting point foridiscusion.
\rebster's New International Dic-
tionasry, Second Edition,. defines
"mitigate" and "mitigation" as fol-
lows:

mitigate-(1) to render or become mild
or milder; to modify (2) to moderate,
or make or become less severe, violent

: fierce, cruel, intense, harsh, rigorous,
painful, etc.; to soften, appease, melio-
rate diminish, lessen, temper; '

mitigation-(1) (a) abatement or dimi-
nution of anything painful, harsh, se-
vere, afflictive or calamitous; allevia-
tion; moderation; palliation;

In the present context, therefore,
the issue becomes whether a federal
agency's responsibility to insure
against critical habitat modification
or destruction can be satisted with
the 'adoption 'of project modifica-
tions which ameliorate and reduce,

; but do not eliminate, the adverse im-
pacts of the project upon critical
habitat.

'Federal agency responsibility to
preserve critical hbitat can' be
traced back to language in sec. 1 (b)

of the 166 Endangered Species
Act. 80. Stat. 926; (1966). In setting
forth the geniiral'obligations of the
'major federal land mianagin-g
agencies, sec. 1(b) stated:
- it is further declared to be the policy of

-C(ngress that the Secretary of the In-
terior, the Secretary of Agriculture, and
the Secretary of Defense, together with
the heads of bureaus, agencies, and serv-
ices within their departments, shall seek

'to protect species of native fish and wild-
life, including' migratory birds,'that are
threatened with extinction, and, isofar

4as is practicable and cons'ttent 'with the
primary purposes of such bureaus, agen-
cies, and services, shall preserve the habi-
tats of such 'threatened species on- lands
under their jurisdiction. (Italics added.)

:This' provision' contained three
important limitations. First, it was
limited in applicability to the De-
partments of' Agriculture, Interior
and Defense. and did not extend to
other, federal agencies. Second, it
was permissive in nature and re-
plete.with. qualifiers. The obligation
to protect the habitat of a listed
species arose onlyif it was practic-
able and subordinate to the primary
functions of the three federal de-
partments. Third, the obligation to
protect habitat, when it arose at all,
extended only to lands under the
"jurisdiction" of the three depart-
ments. 'Thus, it was inapplicable to
activities authorized, funded or car-
ried out by one of the three federal
departments on state or privately
owned lands.

The traditional definition of miti-
gation would thus have been com-
patible with the habitat concepts set
forth under. sec. 1(b) of the 1966

Endaoered Species Act. The re-
duction of a project's adverse 'im1-
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pacts lupon an endangered species'
habitat 'would have satisfied the& Ob-
ligations imposed upon the three
federal departments, 'as loig as'f the
maodifications were practicable and
appropriate. Sec. 1(b) did not re-
quire 'the eiiwationl of all such Im-
pacts. If the particular -departnent
cild' show that the elimliati'on of
all, adverse impacts' was economic-
ally' or technologicallyy iimpracti-
cable, or ' contrar to departuiental
progras, sec. 1(b) 'ceased to apply.

From this impotent' beginning in'
the1,habitat'responsi-
,bilities of federal 'departniits and
agencies were expanded significant-'
ly 'under sec. 7 'of the 1973 Act.' Sec.
7's, 'ihnqualified directive to protect
the integrity of critidal habitat rep-
reseuits a clear and definitive depar-
ture from the 1966 Act's approach
-to habitat protection. Sec. 7 un-
equivocally states that all federal
agencies and departments shaZl~an-

sure that activities authorized,
funded or carried out by them, do
not result in the destruction or, ad-
verse modification of critical habi-
tat. Anything short of such a guar-
antee of total protection fails to
satisfy an agency's responsibilities
under sec., 7. In discussing the. im-
pact of see. 7 during floor debate,
the House sponsor of the Act, Rep-
rcsentative'Joh Dingell stated:

* * * The purposes of the bill include
the conservation of the' species and of the
ecosystems upon which they depend. and
every agency of Government is committed
to see that those purposes are carried out.
It is a pity that we must wait until a

species is, faced' with extermination be-
fore ve begin to do those things that we
should have done much earlier, but at
least when and if that unfortunate sage
is reached 'the agencies of Governnient
canno longer plead that they can do noth-
ing about it. They can, and they must.
The law is clear.

119 Cong. Rec. H.' 1837 (daily'ed.
Dec. 20 1973) .

*Thus, the traditional concepts of
mitigation.. which 'would have been
acceptable under the 1966 Act, are,
no longer apropos.

This conclusion was implicitly en-
dorsed in the ase of HiZ v. TVA,
549 F. 2d 1064" (6th Cir. 1977). In
enjoining TVA 'from modifying or
destroying the critical habitat of 'the
snail darter, the Sixth Circuit Couart
of Appeals concluded that .upon a
finding of adverse modification or
destruction, an offending project
could only be salvaged in one of
three ways.' Either Congress could
expressly exempt it from section 7
or the -Secretary of Interior could
delist the affected species or redefine
its critical habitat. The adoption of
mitigative measures was conspicu-
ously absent from this list of alter-
natives. This was despite the fact-
that the Coart acknowledged TVA's
mitigative efforts to establish a sec-
ond- population of snail darters. Ac-
cord, 'National Wildlife Federction
v. Colem27an 529 F. 2d 359 (th Cir.
1976) . . ; . :

Some of the impetus for suggest-
ing that mitigation is acceptable un-
der sec. 7 may have come from agen-
cy familiarity with the role of that
concept under the Fish and Wild-
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life Coordination Act (16 U.S.C.
§l 661-666(c). Sec. 662 of that Act
is quite specific in grafting the con-
cept of mitigation into water re-
source development projects. In
discussing the function of the wild-
life studies authorized under the
Act, section 662(b) states:

C * * Recommendations of the Secre-
tary of the Interior shall be as specific
as is practicable with respect to features
recommended for wildlife conservation
and development, lands to be utilized or
acquired for such purposes, the results
expected, and shall describe the damage
to ildlife attributable to the project
and the measures proposed for mitigating
or compensating for these damnages. * * *

(Italics added.)

Sec. 662(c) expressly authorizes
the responsible federal agencies to
modify their projects in order to in-
corporate the recommendations for
wildlife conservation. Furthermore,
section 663 specifically authorizes
the cquisition of lands to compen-
sate for a project's destruction of
wildlife habitat.

Sec. 4(f) of the Department of
Transportation Act, 49 U.S.C.
§ 1653(f) (1970), contains yet
another example of congressional

use of the concept of mitigation.
Sec. 4(f) prohibits the construction
of roads through parks and refuges
unless, among other things, a proj-
ect "* * * includes all possible plan-
.ning to minimize harm to such park,

recreational area, wildlife:: and
waterfowl refuge or historic site re-
sulting from such use." (Italics
added.)

The Coordination Act and sec. 4
(f) of the Department of Trans-
portation clearly indicate that
Congress is quite capable of ex-
pressly authorizing project mitiga-
tion when it wants to. The present
language in sec. 7 of the En-
dangered Species Act contains none
of these provisions or, authoriza-
tions. The logical conclusion is that
Congr ess considered the traditional
concept of mitigation to be inap
propriate, for federal. activities
impacting on critical habitat.

While this memorandum has
been limited to the issue of mitiga-
tion and critical habitat, its holding
applies with equal force to a federal
agency's responsibility to' insure
that' its actions will not jeopardize
the- continued existence of a listed'
species. Mitigating the adverse im-
pact' of a project which would still
jeopardize-'the continued existence
of a listed species, can not be viewed
as- satisfactory agency compliance
with sec. 7.'

Please contact- Mr. Donald J.'
Barry in: this office (ext. 2172) if
you have any further questions on
this matter.'

tSgd.) JAMEs D. WEBB,
Acting Associate Solicitor,

Fish and Wildlife.

[84 I.D.
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APPEAL OF COMMONWEALTH

ELECTRIC COMPANY

IBCA-1048-11-74

Decided July 15,1977

Contract No. 14-03-3217A, Construc-
tion of Hanford-Ostrander 500 KV
Line No. l, Schedule IIB, Bonneville
Power Administration.

Sustained.

1. Contracts: Construction and Oper-
ation: Construction against Drafter-
Contracts: Construction and Oper-
ation: General Rules of Construction

When the contractor's interpretation of
the contractual clauses is reasonable the
Government cannot impose its own inter-
pretation, since the Government, as the
drafter, could have been explicit in con-
veying its intent but failed to do so.

2. Contracts: Formation and Valid-
ity: Formalities

When a federal procurement regulation
makes an interest clause mandatory and
the contract omits the.. clause, it is in-
corporated under the Christian doctrine..

APPEARANCES: Mr. Allen L. Over-
cash, Woods, Aitken, Smith, Greer,
Overeash and Spangler, Attorneys at
Law, Lincoln, Nebraska, for the ap-
pellant; Mr. J. Richard lBaxendale,
Mr. David E. Lofgren, Department
Counsel, Portland, Oregon, for the
Government.

OPINION BY ADMINISTRA-
TIVE JUDGE VASIL OFF

INTERIOR BOARD OF
CONTRACT APPEALS

:; Findings of Fact -

Awarded on M Iar. 8, 1973, in the
estimated amount of $1,930,236.70,
the contract required the construc-
tion of -approximately 8 miles of
electrical transmission lines. The
work involved consisted' primarily
of constructing Schedule IIB of
the Hanford-Ostrander 500 KV
Line No; 1. It included access road
work, construction of footingsj as-
sembly; erection and stringing con-
ductor for 36 steel towers crossing
the Columbia River from Multno-
mah County, Oregon to Skamania
County, Washington. Also included
was the removal of approximately
13 miles' of old transmission lines.

The contract included Standard
Form 23-A. (Oct. 1969 Edition).
Work was to commence within 10
calendar days after date of receipt
of notice to proceed and was to be
completed by Nov. 1, 1973, which
was changed by .Addendum 3 to
Oct. 15, 1973. Notice to proceed was
received b appellant' on' Mar. 12,
1973. Change order C amended the
completion date to Nov. 30, 1973.

After the appellant onstructed
tower footings the steel towers were
erected upon the footings. Since the
transmission line traversed a sensi-
tive ecological right-of-way the con-

407] 407
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tract contained 34 1 separate provi-
siols pertaining to maintainiig and
preserving the environment of the
right-of-way.

For example, Specifications 1-
108 and 1-109.provided as 'follows:

1-108. C L O G I C L REQUIRE-
MENTS. Special conservation, practices
are required to protect the soil, vegeta-
tion, farm lands, forests, wild life, and
fish. Air and Water pollution; dust abate-
ment, eroion, and esthetics will' be crt-
ically watched by Government A%'encies,'
local land owners, the general public, and
the press. The Tanner Creek Drainage is
a source of water for the Bonneville Fish
Ha tchery.

1-109. ENVIRONMENTAL C R I T -
RTA. The Contractor shal comply with;
all applicable anti-pollution laws and
regulations in the prevention, control,
and abatem ent of'all forms of pollution.
(Refer to Clause 12 of the GENERAL
PROVISIONS, Standard Form 23-A.)
Offices having jurisdiction are: 

1. State of Washington
Department of Natural Resources
Mr. Charles R._Haight
Glenwood, Washington 98619

2. Southwest Air Pollution Control Au-
thority

* Fourth Plain Station, P.O. Box 2111,
Vancouver, Washington 98661
Telephone: (206) 696-2508

3. Director, Department of Environ-
mental Quality

State of Oregon
D 1400 S.W. 5th Avenue 

Portland, Oregon *97201'
Telephone: Air-(03) 229-5630

Water-'(503) 229-5640
4. Columbia' -Williamette Air 'Pollution

Authority
1010. N.E. Couch Street
Portland, Oregon 97232
Telephone: (503) 233-7176

1Specifications -108, 1-109, 3-106, 4-101,
4- 102, 4-03,; 4-104, 4-105, 4-106, 4-402,
4-403, 4-404, 4-501, 4-502, 4-503, 4-504,
4-505, 4-506, 4-507, 5-101, 5-103, 5-104,
5-109, 5-110, 5-201, 5-203, 5-204, 7-101,
7-201, 7-203, 7-204, 7-208, 5-11.2.A.2, 8-204.

5. Ray Sheldon, Manager
.: Bonneville Fish Hatchery

Box 262
Bonneville, Oregon 97008
Telephone: (503) 374-8393

6. Joseph Stockbridge, District Ranger
U.S. Forest Service
Columbia Gorge Ranger District
Route 3, Box 44A
Troutdale, Oregon 97060

; Telephone: (503) 665-0151

7. Fotdstry, Department
* Office of the State Forester

2600 State Street
Salem, Oregon 97301
Telephone: (503) 378-2560

8. Edward E. Ashley
Project Engineer

--s;,Bonneville Lock and Dam% --
. US-Army, Corps of Engineers

Bonneville, Oregon 97008
Telephone. (503) 374-8442

The specifications placed a great
emphasis upon not disturbing the
area where: the construction work
was to be performed and -also re-
quired that all 'debris was to be re-
noved after the work was com-
pleted.

Of the total of.36 steel towers the
contract specifically required ap-
pellant to erect 15 of them by use
of 'a helicopter rather than by con-
ventional means by use of a crane.
Erecting the steel towers by heli-
copter required the appellant to
haul the material to an assembly
yard where the towers would be as_
sembled.' The completed portion of
the t-ower' would then be -flowin to
the tower: site and; erected wit ,h the
use of a- helicopter Undertthe con-
ve~ntiolal iethod * the material-
vould be hauled tofthe,,tower site,

and assembled at each site. After
assembling it the tower would be
erected by use of a crane. Use of
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the helicopter 'iethod allows for a
faster rate of erecting the.steel tow-
ers (Tr. 17-19).' a

"The contract had two bid items
for 'erecting the seel towers.. Item
35 required payment of $22 iper
pound for tower steel erected by the
conventional method and item 36
required payment of $.40 per pound
for the helicopter method.

Specification 7-101.B.3.i proyides
that. '"Helicopter erection 'isl re-
quired for towers 154/1 (FY 711)
to 156/6' (FY:Y726R) inclusive.";

Specification, 8-1iO.C., "provides.:

'C. Ileioof3pt er Elrectiolt. 1. Towers1i54/
1 (FY 711) to 156/6_(IY '26R), inclu-
sive, shall be erected by helicopter. See
Section 4-405regarding helicopter oper-
ations.

2. The Contractor shall. submit his
plans, in writing,] for erection of. steel
towers by helicopter to the Contracting
Officer for; approval prior to starting
erection. If alterations to the tower steel
are required the Contractor shall submit
detailed drawings indicating such alter-
ations at least 30 calendar days prior to
making anyJ alterations..

3. Payment will be made at the unit
contract rice 'for erecting to wer steel
by helicopter and shall be full compensa-
tion for all costs involved in furnishing
all required drawings, making all re-
quired alterations, and erecting each
tower, complete, including all leg exten-
sions, body extension (s) tower body,
ground wire brackets, step bolts, tower
signs, and all appurtenances for which
payment is not otherwise provided.

Payment. provisions are, found in
Specifications 8-112.A.1., and 8-
112.B.; which provide:x

Measurement will be in terms of com-
puted weights shown on the erection
drawings furnished the Government by
the manufacturer. ' ' '

B. ErectL Tbier Steel, Payment will be
made at the, unit contraet price and shall
be full compensation for all costs in-
volved in the erection off. the complete
tower, including al -leg extensions, spe-
cial' body extension, tower bddy, ground
wire brackets; step bolts, tower signs, and
all appurtenances for whieh, payment is
not otherwise provided.

'iReferred to above is Specification
4-405w vlich. provides:r -i

- a40a:' HELICOPTER. A. eneaal. All
helicopter operations shall conform to
Federal Aviaion Regulation No.; 133.

,2. This specification designates certain
areas where helicopters shall be used for
remova ad erection of Steel towers. In

* other' areas of limited 'or prohibited
ground access the use of helicopters for
'logging, line removal, and construction is
the preferred method.

B. Landig Stes and Staging Areas.
The Contractor shall submit in writing
his plans for the development of all'hel-
icopter landing sites and staging areas.
The plans shall be submitted to and ap-
proved in writing by the Contracting Of-
ficer prior to the use thereof. Plans shall
include but are not limited to:

a. Written permission- of the" land
owners.

b. Complete description of the prop-
erty containing location, topography,

' and any changes to be made.
c. The' construction steps for which

each site will be used.

Appellant submitteda plan to the
Government describing its intei-
'tio to utilize the helicopter method
of tower erection. The helicopter
method would be used for all towers
in Oegon and' Washington except
for the river crossing towiers and
oie' specified tower in each' 'state
(Appeal File Ex. 2; Tr. 27, 47,'48).
Although the; Government in' its
answer' to: 'the complaint admitted
'the'plan vas filed before congtruc-

409
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tion had begmn, appellant's division
manager testified the plan was actu-
ally submitted after construction
had commenced, on May 4, 1973
(Tr. 48). Through discussions with
appellant's, personnel the Govern-
ment was aware of appellant's in-
tent to utilize the helicopter method
in Apr. 1973 (Tr. 103-105). Appel-
lant did not receive any objection
from the Government after submit-
ting the plan (Tr. 27). In his final
decision the contracting officer
states "the 'Method of Construc-
tion' document was received by
BPA for information purposes to
assist in planning its inspection
work. BPA does not, nor did it in
this case, approve the document."

Addendum 2 changed Specifica-
tion 4-403.C.2.g. (2) to read, as fol-
lows:

(2) The Contractor shall use helicop-
ters to fully suspend all cleared mate-
rials including debris, and footing and
tower steel erection and removal.

The above language was applica-
ble to the steel towers between sta-
tions 51+72 to 223+25. The steel
towers between these stations were
the 15 steel towers described above
which were specifically required to
be erected by helicopter, 154/1 to
156/6. In addition these stations in-
cluded an additional tower 157/1
(Government Ex. 12). The effect of
Addendum 2, found the contracting
officer in his final decision, was to
require that steel tower 157/1 be
erected by helicopter. And accord-
ingly, payment for the erection of
steel tower 157/1 was made pursu-
ant to item 36. With Addendum 2
the Government position is that the

appellant was required to erect 16
steel towers by helicopter. 

Although the appeal does not in-
volve payment for the required re-
moval of already existing steel
towers the specifications regarding
removal will be reviewed since they
do provide the Board some means
of interpreting the provisions in this
contract. The contract provided ap-
pellant was to be paid a unit price
per pound for removal of Govern-
ment owned steel towers and an-
other unit price per pound for re-
moval of contractor owned steel
towers (Specification 13-104.E.F.).
For helicopter removal Specifica-
tion 13-103.B.3., provides:

Access to Tower 2 and Towers 5 to 19,
inclusive, on the Bonneville-Oregon City
Lines 1 and 2 and Tower 1/2 (AV2) on
the Bonneville-Hood River Line is limit-
ed. All tower steel and materials that
cannot be carried by the allowable ve-
hicles shall be removed from each site
by helicopter.

The contract does not provide for
any distinction in payment between
helicopter removal and convention-
al removal. The unit prices cover
the: entire removal operation and
appellant was left free to choose his
method of removal, but would re-
ceive the same unit price, whether
the removal was by helicopter or by
conventional means.|

With respect to excavation for
the tower footings the contract is
specific in regard to payment for
hand excavation and clamshell ex-
cavation. Only those tower founda-
tions specified in writing by the col-
tracting officer are to be paid
pursuant to the unit price for hand
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excavation or clamshell excavation
(Specification 7-201.B., 7-201.C.).
Appellant was free to use the hand
excavation or clamshell excavation
methods at sites other than those
designated by the contracting offi-
cer but could not receive payment
pursuant to the unit prices for these
methods.

Appellant seeks to recover pursu-
ant to the unit price in the contract
for helicopter erection of steel tow-
ers beyond the 16 towers which were
specifically required to be erected by
helicopter. The position of the Gov-
ernment is that the appellant was
required to erect only the 16 steel
towers by helicopter and any steel
towers erected beyond the 16 are
compensable only pursuant to the
unit price for conventional erection
of steel towers. In short, appellant
maintains it had discretion to erect
by helicopter the steel towers be-
yond the 16 and therefore is also en-
titled to compensation for helicop-
ter erection. The Government denies
it is liable for payment of helicopter
erection for any steel towers beyond
the 16 specifically required to be
erected by helicopter. Counsel for
both appellant and the Government
have stipulated the quantum to be
$80,656.20.

In addition, appellant seeks to re-
cover interest on its claim. The con-
tract was awarded on Mar. 8, 1973.
On Sept. 21, 1972, anamendment of
the Federal Procurement Regula-
tions, 41 CFR 1-1.322, became ef-
fective. It provides as follows:

-(a) It is the Government's policy to
pay interest on a contractor's claim when

such claim is ultimately decided in favor
of the contractor pursuant to the dis-
putes clause of his contract.

(b) In order to implement the policy
set forth in paragraph (a) of this sec-
tion, all contracts, except for small pur-
chases covered by Subpart 1-3.6, which
,contain a disputes clause shall also in-
elude the payment of interest on con-
tractors' laims clause set forth below:

PAYMENT OF INTEREST ON
CONTRACTORS' CLAIMS

(a) If an appeal is filed by the con-
tractor from a final decision of the con-
tracting officer under the disputes clause
of this contract, denying a claim arising
under the contract, simple interest on the
amount of the claim finally determined
owed by the Government shall be pay-
able to the contractor. Such interest shall
be at the rate determined by the Secre-
tary of the Treasury pursuant to Public
Law 92-41, 85 Stat. 97, from the date the
contractor furnishes to the contracting
officer his written appeal under the dis-
putes clause of this contract, to the date
of (1) a final judgment by a court of
competent jurisdiction, or (2) mailing to
the contractor of a supplemental agree-
ment for execution either confirming com-
pieted- negotiations between the parties
or carrying out a decision of a board of
contract appeals.

(b) Notwithstanding (a), above, (1)
interest shall be applied only from the
date payment was due, if such date is
later than the filing of appeal, and (2)
interest shall not be paid for any period
of time that the contracting officer de-
termines the contractor has unduly de-
layed in pursuing his remedies before a
board of contract appeals or a court of
competent jurisdiction.

The above Section 1-1.322 was
not physically a part of the contract
nor was it incorporated by refer-
ence. Appellant seeks to include the
interest clause under the authority
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of G. Ckihsctian And Assoeiates
vri United States,- 160 Ct. CL. 1, reh.
denied, 160 C Lt. Cl.5, cert. denied,
ats U-S. 954 (1963),-reh. deiead,

3S76 U.S. 929, 377 I.S. 1010 (1964).
Pelying upon Cuff ord-j ood foez-
pany, ASBCA 3810 (Feb. 18 1957.),
57-I BCA par.- 1192,'the Govern-
ment denies any- liability .for -pay-:
ment of interest.

In itS complaint appellant seeks
to recover attorney fees but appar-
eitly this portion" of the claim is
abandoned sinte no mention of at-
torney fees is made in its brief. 

- D:-s1ecision . -. [.

The Board is. faced- with two is-
sues in this appeal. (1) I Does -the
coitract require- paynent -of the
unit price for ali helicopter eection
of steel towers beyond te iitial 16
steel towers specifically required to
be-erected by such meals? (2) Is
the appellant entitled to recover in-
terest should the' appeal be sus-
tained, even though, the contract
does not specifically. contain an in-
terest clause? -

- 0HeZicopter Hietlwd

There is no dispute that appel-
laht did utilize the' helicopter
method of steel tower erection on
towers other than the :16 specifically
required to be erected byhelicopter.
Pursulant to the- requirements of the
contract? appellant forwarded- a
plan of itsf proposed m thod of
helicopter erection. The contracting
officer's statement i his final
decision that the plan was received
"Cfor information purpos s to ssist 

,in plaming its inspection. work"
goes contrary; to -the specific e-
.quiremnents set forth ip Speclfica-
,tmons 4-405. and, $-1Oi.. - The
-,sp~c~ificacions require thepontractor
to sulpmt, its pn for, helicopter
erectiqiA of, steel towels in writing,
.which app lant did do. The speci -

atiolls also put the burden upon
the contracting. oficer. to approve
the plan before erection work com-
menced, -which the contradtiig
officer di, not do, but ,allowed ap-
pellant to proceed. To justify his
inactio,- tile contracting' o er
states in i final decisioln ' did
.not aprove the i but merely
,acceptecld' t, - '.t'pan -to assist tie
Government m ts fspectlon work{-.
If the Goverient had any objec-
io to tie piyoposed plait if' heli; . , I s . ,ot. ,. . . - lie a

copter erection for the steel towers
beyond the initial- 16, th time to
object was atte time of receipt of
the appellant's prposed plan, aid:
ndt. after tl eonstruction writbas
heednimleted. - ' -

Due to the ertreme coencern -with
the necebsity of prserving the en-
vironmlent of the ight-of-way and
sur'r.ounding area the contract con-
tained- many ':provisions - directina,
the'appelait to restrict its contruc-
tion operations. Appellant was
required to comply with the order's
of -eight separate' governmental
jurisdictions.
''The contractulal provisions '(Spec-

ifidation 4-40f elcouraged' appel-
'ianfto uo'-atili'ze the helicopter method
as the preferred method for thse
steel towers -beydnd -the initi l 16.
Indeed, the- contracting odficer con-
cedes i his final decisiol'- that
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appellant had the option to use the
helicopter method for the remain-

-ing steel towers after the initial 16,
and that a preference for such use
was stated in Specification 4405.

In reviewing the specifications
for the payment and erection of
steel towers the Board notes no
limitation on the utilization of the
helicopter method. Appellant is
specifically directed to erect 16 steel
-towers by helicopters; it is not
prohibited by the . specifications
from erecting and receiving pay-
ment for. helicopter construction
for any number of steel towers
beyond the initial 16.

[if] If the Government desired to
limit payment of the unit price for
helicopter erection it could, as the
dr'after of the contract, easily have
done so. The specifications do not
provide for any diderence in pay-
.ment for removal of existing steel
towers by either helicopter or by
conventional means (Specifications
-103.B.3..)'. The specifications
.provide that only those tower
foundations specified in writing by
-the contracting officer will be paid
pursuant to the unit price for hand

,ex~cavation or clamshell excavation.
Although appellant could utilize
-these methods on other .tower
-foundations, the contractual Ian-
guage was clear it would not be
-paid the unit price for 'such
methods. If the Government in-
tended to limit -payment of the unit,
,price for helicopter erection on
towers other than the initial 16, it
ccould have done so, as it did do on

the removal of existing steel towers
and tower foundation excavation.
As the contracting officer stated in
his final decision, the use of the heli-
copter method was optional with
the appellant for those steel towers
beyond the initial 16. The appel-
lant exercised its option and is
entitled to receive payment pur-
suant to the unit price for heli-
copter erection.

Since the parties have stipulated
the quantum in the amount of
$80,656.20, the appeal is sustained
in this amount.

Interest

[2] The issue of whether the in-
terest clause is incorporated in this
contract under the Christian doc-
trine isi one of first impression; for
this Board. Interest is only allow-
able under a contract or Act of,
Congress expressly providing for.
payment. 28 U.S.C. § 2516 (197Q).
See S. W. Aircraft Inc.,: and, -West-
ern Helicopter: Service,Inc v.
United States,- Ct.(Cl..-(1977)..

No interest clause is contained in
this contract, nor does the contract
incorporate the interest clause by.
reference. The Board knows of no
statute authorizing payment of in-
terest under the circumstances of
this appeal. If the interest clause,'is
to be included it must enter by way
of the Christian doctrine..

Appellant's reliance upon The
Diomed Corporation, ASBCA- No.
20399 (Sept. 8, 1975), 75-2 BCA
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par. 11,491 is misplaced. The
ASBCA said:

we do not reach the issue of
whether the Chrkstian doctrine should be
applied in this case * w t. (P. 54,822).

Neither counsel for the appellant
nor the Government has directed
the Board's attention to any deci-
sion directly on point.

The above-quoted interest clause
is prescribed by regulation for in-
clusion in the contract involved in
this appeal and was omitted. The
record does not disclose whether the
omission was by design or through
inadvertence. Federal Procurement
Regulations, this Board has held,
have the force and effect of law.
Paul E.: 4c6oU71um, Sr., IBCA-
1080-10-75 (Feb. 24, 1976), 83 I.D.
43, 76-1 BCA par. 11,746. See
United States v. Nix'on, 418 U.S.
683 '(1974), for'a discussion of reg-
ulations having the force and effect
of law.

In reviewing the language of the
above-quoted interest clause the
Board notes that, "It is the. Govern-
ment's policy to pay interest on a
contractor's claim ** *." And "* **

to implement the policy'* * *a

contracts, except' for small pur-
chases covered by Subpart 1-3.6,
which contain a disputes clause
shaaZ also include the payment of
interest on' contractor's laims
clause set forth below :" (Italics
supplied.)

The language in the above-quoted
regulation is a mandatorv direction
to the Government procurement of-
ficials to include an interest clause
in contracts., To,.allow the official
charged with this Governmental jre-
sponsibility to ignore this unequiv-
ocal direction through either design
or inadvetence T would allow' the
total frustration '6f declared Gov-
ernment policy. The mandatory re-
quirement that the' interest clause
be included' in Government' con-
tracts cannot be dependent upon the
capriciousness of- the official award-
ing the contract. The' policy of the
Government is to include, an interest
clause and this Board can do-no less.
Under the Christian :. doctrine. the
interest: clause quoted. above is in-
corporated into this contract and is
applicableto this-appeal.

i: .fConcZusion :

The. appeal is sustained in the
amount of $80,656.20 with interest
payable pursuant' to 41 CFR 1-
1.322. 

KARL S. VASILOFI,i
Adniniststrate Judge.

WE .:CONCUlR: . -'

G. lluRBERT PACKWOOD,

Administrative Judge.

WILLIAM F. 'McGRAw, -

Chief Admiiiistrative Judge.
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AUTHORITY TO EXTEND COAL
PROSPECTING PERMITS: EF-
FECT OF SEC 4 OF THE
FEDERAL .. COAL LEASING
AIVIENDMENTS ACT OF 1975:

Coal Leases and Permits: Generally-
Coal Leases and Permits: Permits:;
Generally
The Federal, Goal Leasing Amendments
Act of 1975, which amended sec. 2(b)
of the Mineral Leasing Act, subject to
"valid, existing rights" terminated the
Secretary's authority to. extend previously
granted prospecting permits.

M-36894 July 21, 1977

OFFICE OF THE SOLICITOR,

OPINION BY DEPUTY
SOLICITORFERGUSON

TO: DIRECTOR, BUREAU OF
LAND MANAGEMENT

THROUGH: ASSISTANT'SEC-
RETARY-LAND AND WATER
RESOURCES

FROM: DEPUTY SOLICITOR

SUBJECT: AUTHORITY TO
EXTEND COAL PROSPECT-
ING PERMITS: EFFECT OF
SECTION 4 OF THE FEDERAL
COAL -LEASING AMEND-
MENTS ACT OF 1975

Question Presented
Did the Federal Coal Leasing

Amendments Act of 19756 terminate
the Secretary. of: the Intrior's au-
thority to grant extensions of coal
prospecting permits ?

Conclusion
The Federal;, Coal , Leasing

Amendments Act of 1975 which
amended sec. 2(,b) of the Mineral
Leasing Act of 1920, as aended,
terminated the Secretary's author-
ity to grant extensions of outstand-
ing coal prospecting permits because
the holder of a permit has no right,
to.-an. extension, and the Act only
preserved the Secretary's authority:
to grant "valid existing rights."

Introduction
Prior to the passage of the Fed-

eral Coal Leasing Amendments Act
of 1975, 90 Stat. 1083, sec. 2(b) of
the Mineral Leasing Act, 30 U.S.C.
§ 201(b), 41 Stat. 438, as amended,
granted the Secretary the authority-
to issue prospecting per mits for coal
which ripened into a lease if the
permittee's exploration was success-
ful. Sec. 2 (b) stated that where ex-
ploration was-necessary:
[T he Secretary' of the Interior may issue,
to applicants qualified under this chap-.
ter, prospecting permits for a term of
two years * and if within said period
of two years thereafter the permittee
shows to the Secretary that the land eon-
tains coal in commercial quantities, the
permittee shall be entitled to a lease* 

Sec. 2 (b) also provided that "AAt
coal prospecting permit * * may-h&
extended b the Secretary. for a pew.
riod of two. year, if he shall find
that the permittee has been unable,.
with the exercise of reasonable dili-
gence, to determine the existence or
workability of coal deposits in the
area covered by the permit and de-
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sires to prosecute further prospect-
ing or exploration, or for other rea-
sons in the opinion of the Secretary
~warranting such extension." On
Aug. 4,1976, the Federal Coal Leas-
ing Amendments Act of 1975, be-
came law. Sec. 4 of that statute com-
pletely revised sec. 2(b) of the Min-
eral Leasing Act, and states, in
part:

Subject to valid existing rights, Sec.
2(b) of the Mineral Lands Leasing Act
(30 U.S.C. 201 (b) ) is amended to read
as follows: -

(b) (1) The Secreary may under such
regulations as he may prescribe, issue to
any person an exploration license. No per-
son may conduct coal exploration for com-
mercial purposes for any coal on lands
subject to this Act without such an ex-
ploration license. Each exploration license
shall be for a term of not more than two
years I *. ,An8 eploration license shall
confer no right to a lease tender this Act.
(Italics added.):V

Under the amended sec. 2(b) of
the Mineral Leasing Act, the Secre-
tary retains the authority to allow
persons to explore for coal on fed-

eral lands, but the holder of an ex-

ploration license unlike the holder

of a prospecting permit issued be-

fore Aug. 4, 1976, has no right to re-

ceive a noncompetitive lease even if

he discovers coal in commercial

quantities. Any lease must be issued

by competitive bidding.

On Aug. 4, 1976, rivate persons

held unexpired coal prospecting

permits or had filed timely applica-

tions for extensions of expired coal

prospecting permits which the De-

partment has neither approved nor
disapproved.

The question to be resolved is

whether an application for an exten-
sion of a prospecting permit or the
opportunity to apply for an exten-
sion of a prospecting permit under
the unainended provisions of sec. 2
(b) is a "valid existing right" that
was protected by the savings clause
in sec. 4. If it is not a "valid ex-
isting right," then the Secretary
must reject all extension applica-
tions.

On Aug. 10, 1976, the Assistant
Solicitor, Division of Energy and
Resources, Branch of Minerals, in
response to an inquiry from the
Deputy Under Secretary, wrote, "I
know of no basis on which to hold
that the permittee had a valid exist-
ing right to an extension, and con-
sequently, no extension can be
granted to a permittee now." The
Bureau of Land Management has
requested the Solicitorls Office to is-
sue. a formal opinion to confirm the
advice given in the Aug. 10, 1976,
memorandum. I have reviewed the
matter in great detail, and Iagree
in fLll with the prior advice of this
Office.' '

A. Afeaning of "vacid existing
right"

Both Congress and the Executive
Branch have used the phrase "valid
existing right" and similar phrases,
when they intended to terminate the
opportunity for a person to acquire
new rights, but intended to allow
those who had initiated but had not
fully earned a claim to continue to

'Even if the Federal Coal Leasing Aned-.
ments Act has preserved the ecretary's, au-
thority to -extend a coal prospecting permit,
he cld still exercise his discretion and refuse;
to approve an extension.
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pursue those rights. For example, in
construing a 1924 Executive with-
drawal of islands off the coast of
Florida that included an exception
for valid existing rights, the De-
partment stated that, [t]he with-
drawal was designed to prevent the
initiation of new claims, 'and not the
destruction of rights theretofore
fairly earned." Williams v. Brening
(On Rehearing), 51 L.D. 225, 226
(1925). When the Timber and Stone
Act was repealed by the Act of Aug.
1, 1955, subject to "valid existing
rights," the Department ruled that
a mere application under that Act
was not a valid existing right. Roy
Francis Nesbit, A-27331 (June 18,
1956). See also Louis J. Hobbs, 77
I.D. 5 (1970) (a preference right to
a homestead which had been earned
prior to the withdrawal was a valid
existing right) ; George J. Proply, 56
I.D. 347 (1938) (an application to
enter stock-raising lands which is
subject to discretionary disapproval
by the Secretary is not a valid exist-
ing right). In each of these cases,
the Department held that only those
rights that were protected from the
exercise of Secretarial discretion
were valid existing rights.

The Department's opinion of the
proper interpretation of the phrase
"valid existing rights" has been sus-
tained by the Courts in cases involv-
ing a variety of statutes with simi-
lar clauses. In Stoekleey v. United
,States,.260 U.S. 532 (1923), the Sn-
preine Court considered whether the
-claim of a person who had taken all

the steps that were necessary to re-
ceive a homestead patent, but who
had not received a register's certifi-
cate, was affected by an order with-
drawing the land covered by the ap-
plication from further appropria-
tion subject to "existing valid
claims." The court held that Stock-
ley had an "existing valid claim"
and was unaffected by the order.
The court said, "[T]he purpose of
the exception evidently was to save
from the operation of the order
claims which had been lawfully ini-
tiated and which upon full compli-
ance with the land laws would con-
fer upon the entryman an exclusive
right of possession which continues
so long as the entryman complies in
good faith with the requirements
of the homestead law."

A valid existing right according
to Stockley, is one which has been
initiated and under which a person
continues to have rights which the
Secretary cannot interfere with as
long as the person complies with the
law. The Stockley rationale was fol-
lowed in S7ehraier v. Hickel, 419 F.
2d 663 (D.C. Cir. 1969), which con-
sidered whether an oil and gas lease
offer was a "valid existing claim,
entry or location" under sec. 6(b)
the Alaska Statehood Act, 2 Stat.
3.39. The Statehood Act permitted
the State of Alaska to select certain
lands owned by the United States,
but barred the State selections from
affecting "any valid existing claim,
location or entry ." In con-
struing this phrase, the court con-
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eluded that a valid existing claim,
location or entry was one which the
Secretary of the Interior has no dis-
cretion to deny or grant-it was one
where the Secretary had to act if
the applicant meets the conditions
that the statutes specifies, 419 F.2d
at 666. The court then went on to
find that oil and gas lease offer was
not a valid existing right because an
oil and gas lease applicant had only
an expectation or a hope for a lease,
which the Secretary could deny at
any time. See also United States v.
Consolidated Mines & Smelting Co.,
Ltd., 455: F.2d 432 (9th ir. 1971)
(new rights calmot be initiated un-
der the mining lawson lands with-
drawn subject to "valid existing
rights").

These cases show that a person
who holds a mere expectation of a
right and whose right may be de-
nied as a matter of discretion by the
'Secretary .of the' Interior does not
have a "valid existing right."

The only question which remains
is to determine what rights the Min-
eral Leasing Act gave 'to an appli-
cant for an extension of a coal pros-
pecting'permit. If the "right" is
subject to the exercise of Secretarial
discretion, it is notla valid existing
right.

Prior to the amendment of sec.
2(b) of the Mineral Leasing Act,
the statute provided that' the Sec-
retary "may extend a prospecting
permit for coal. 30 U.S.C. § 201 (b)
(1970). In general, the Courts have

held that "may" is used to indicate
-an absence of duty to act. The
Courts have consistently held that
the use of the word, "may" in the

Mineral Leasing Act gives the Sec-
retary the discretion whether to take
a particular action, and until the
'Secretary acts, the applicant has no
rights. In Udall v. Tahnan, 380
U.S. 1 (1965), the Supreme Court
held that under sec. 17 of the Min-
eral Leasing Act,' 30 U.S.C. § 226 (a)
(1970) (which says the Secretary
"may issue oil and gas' leases), the
Secretary had the discretion to re-
ject applications for leases. See
Krueger v. Morton, 539 F.2d 235
(D.C. Cir. 1976); Hunter . Mor-
ton, 529 F.2d 645 (10bth Cir. 1976);
Hannifan v. Morton, 444 F.2d 200
(10th Cir. 1971), each of which held
that the Secretary has 'no manda-
tor-y duty to issue a prospecting
permit.

The Department has similarly
held that an application for an ex-
tension of a prospecting permit
creates no rights in the applicant,
and that the Secretary has the dis-
cretion to approve or disapprove
an 'application for anextension. In
an Opinion titled, Interpretation of
the Mineral Leasing Act of 920
(41 Stat. 437, as amended (Inter-
pretation), 56 I.D'. 174 (1937), Soli-
citor Margbld considered' whether
the Department's then 'existing
authority to extend oil and gas
prospecting permits involved the
exercise of discretion. The statutory
language in question (the Secretary
may, if he shall find that the per-
-mittee has been unable with the ex-
ercise of diligence to test the land
in the time granted by the permit,
extend any' such -permit for such
time, not' exceeding two years, and
upon such conditions as he shall
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prescribe), was essentially identical
with the language at question. now.
The Solicitor concluded that "the
authority of the Secretarv of the In-
terior to grant or deny applications
for the extension of permits about
to expire is no less discretionary
than his authority to. grant or deny
applications for the issuance of per-
mits in the first place." 56 D. at
183.

A subsequent decision of the De-
paftment, Need for Consent by Coal
Prospecting Pernittee and Appli-
eCant for 'Coal Lease to Gover nent
Exploration For Coal (Need for
Consent), 57 I.D. 478 (1942), con-
sidered. whether-the* Department
could explore lands under lease,
permit, or license to private parties.
Without rejecting or even mention-
ing lnterpretation, supra, the opin-
ion- said that a person who has
diligently explored for coal during
the term of a prospecting permit is
entitled to an extension, 57 I.D. at
481, although a person who has
failed to explore diligently is not.
The opinion cites 43 CFR 193.25, 12
FIR 417, as authority for this asser-
tion. That regulation does not sup-
port the assertion because it' fails to
contain any language that creates' a
mandatory right to an extension.
The interpretation in the opinion is
also" contrary to that expressed in
the statute, and to that stated in IT-

terpretation, supra. To the extent
Need for Consent' is inconsistent
with the statute, it is overruled. The
current regulations governing ex-

tensions provide that permits may
be extended "in the discretion of the
Secretary," 43 CFiR 3511.3-1(b),
and are consistent with the statute.

B. Legislative History

This interpretation of the rights
of an applicant for an extension is
consistent with the legislative his-
tory of the 1975 Act. The provisions
of S. 391, eventually enacted as sec-
tion 4 of the Federal Coal Leasing
Amendments Act, were originally
included in the similar provisions of
sec. 102 of that bill. Sec. 102 includ-
ed both the language that sec. 2(b)
was being amended "subject to
valid existing rights" and the lan-
guage that the holder of an explora-
tion license had no right to a lease.
121. Cong. Rec. S. 14542 (daily ed.
July 31, 1975).

A section-by-section analysis of
S. 391, including an analysis of sec.
102, was reprinted in the Congres-
sional Record. The analysis specif-
ically included consideration of the
meaning of the word "valid existing
right.": The- discussion makes clear
that the term was 'used to ensure
that the amendment of sec. 2(b)
would not be construed to deprive
holders of issued prospecting per-
mits of the right to apply: for and
receive preference-right leases if
they discovered coal in commercial
quantities 'during the term' of a
prospecting permit. The analysis
says: 

The Committee wishes to' stress that
the repeal of sec. 2(b) is 'expressly "sub-
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ject to valid existing rights" and this is
not intended to affect any valid prospect-
ing permit outstanding at the time of the
enactment of the amendments. Any appli-
cations for preference right leases based
on such permits could be adjudicated
on their merits and preference right
leases issued if the requirements of Sub-
sect. 2(b) and other applicable law, such
as the National Environmental Policy Act
of 1969, were met.

121 Cong. Rec. S. 14588 (daily ed.
July 31, 1975). This legislative his-
tory shows that Congress intended
to preserve the rights of those who
had received prospecting permits
prior to the enactment of the legis-
lation to apply for and receive
leases if warranted, and that it in-
tended that no new prospecting per-
mits could be granted under the old
provisions of sec. 2(b). A similar
discussion in the House Report on
H.R. 6721, the companion bill to
S. 391, shows that the House simi-
larly intended only existing permits
to be preserved. H. Rep. No. 94-681,
94th Cong., 1st Sess. 22 (1975). The
comments of Congresswoman Mink,
who was one of the principal spon-
sors of the legislation, expressed
Congress' attitude to prospecting
permits, in general, during the floor
debates; "First, the preference right
lease to holders of prospecting per-
mits would be abolished. ence-
forth, holders of prospecting per-
mits would be required to compete
in bidding with all other interested
parties, their sole advantage being
that any data they obtained via ex-
ploration would be held confidential
until after the lease sale." [Italics

supplied.] 122 Cong. Rec. H. 134
(daily ed. Jan. 21,1976).

The legislative history does not
directly address te question of the
status of extensions of existing per--
mits. However, the policy expressed
by Congress in amending sec. 2(b)
and the legislative history show th6
Congress was not sympathetic to the
old prospecting permit system, and
that it intended to ensure that no'
future prospecting permits would
be issued or existing permits ex-
tended. The legislative history
shows that Congress intended that
existing holders of permits should
be allowed to apply for a lease. I
cannot construe the legislative his-
tory to favor retention of Secre-
tarial authority to extend existing
prospecting permits.

Suvnary

Prior to the amendment of sec;
2 (b) of the Mineral Leasing Act by
sec. 4 of the Federal Coal Leasing
Amendments, the Secretary had dis-
cretion to reject all applications for
extensions of coal prospecting per;
mits and the filing of an application
did not give the applicant any
rights to an extension or otherwise
reduce the Secretary's discretion to
act. The interests arising from a
coal prospecting permit extension
application are not protected by
the saving clause in section 4 of thd
Federal Coal Leasing Amendments
Act. As an oil and gas lease offer
was not a valid existing claim, 1o-
cation or entry under the Alaska
Statehood Act, Sohraier v. ickele,
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supra, a coal ptospecting permit ex-
tension application is not a "valid
existing right" nder the Federal
Coal Leasing Aendments Act.
This conclusion is supported by 2
main sources. First, an application
for an extension f a coal prospect-
ing, permit does not create any
rights in at applicant, may be de-
nied by the Secretary, in his dis-
cretioni, and does not come within
the traditional meaning of "valid
existing right" as it has been defined
by the Department and the courts.
Under these definitions, a "valid
existing right" is one which is law-
fully initiated and which only re-
quires full compliance with the law
to be fully protected from denial by
the Secretary. Second, the legisla-
tive history of the Act shows that
only those persons who held out-
standing permits were intended to
be protected and the protection was
limited to allowing them to com-
plete the unexpired term of the per-
nit and, if commercial quantities of
coal were discovered, to apply for
and receive a lease.

An application for an extension
of a coal prospecting permit is not
a "valid existing right" and was,
therefore, not protected by sec. 4 of
the Federal Coal Leasing Amend-
ments Act. Since Aug. 4, 1976, the
Secretary has been without author-
ity to grant an extension of a coal
prospecting permit.

FR rmicK N. FERGUSON,

Deputy Solicitor.

JOHN STUART HUNT
SHERMAN X. HUNT

31 ILA 304

Decided July 22,1977

Appeal from decision of Eastern
States Office, rejecting Color of Title
Application ES 13250.

Set aside and remanded.

1. State Grants-Swamplands

Although a grant to a state pursuant to
the Swamp Land Act of 1849 or 1850 is a
grant in praesenti, in that the state is
immediately vested with an inchoate
equitable title, the legal title does not
pass until the Secretary has determined
that the land is swamp in character and
otherwise available for disposition.

2. Res Judicata-RUles of Practice:
Appeals: Generally-Ruies of Prac-
tice: Appeals: Failure to Appeal-
Swamplands

Where a state swamp land selection has
been rejected on the ground that the land
selected has been disposed of, but in fact
that land was available to the state, the
judgment is valid and binding until set
aside. Since the Secretary has jurisdic-
tion to determine whether the land se-
lected is available, he has jurisdiction to
decide erroneously. The erroneous deci-
sion -will not be set aside where the state
did not appeal and the decision has re-
mained unchallenged for over 100 years,
the state itself sold the land to a color
of title applicant's predecessor, and an
adverse right has intervened.

3. Color or Claim of Title: Gener-
ally-Swamplands

A color of title claim stemming from a
tax sale by a state in 1900 to a color of
title applicant's predecessor in interest
on which taxes have since been paid is an
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adverse claim sufficient to, warrant the
Department in not setting aside an 1853
decision erroneously rejecting a swamp-
land selection or from not giving a new
state selection priority over the color of
title application.

APPEARANCES: Michael R. ang-
ham, Esq., Hargrove, Guyton, Ramey
& Barlow, Shreveport, Louisiana;
C. Walter Harris, Esq., Washington,
D.C., for appellants.

OPINION BY ADMINISTRA-
TIVE JUDGERITVO INTER-
IOR BOARD OF LAND
APPEALS

John Stuart Hunt and Sherman
M. Hunt appeal from the July 30,
1975, decision of the Eastern States
Office, Bureau of Land Management
(BLM), which rejected their appli-
cation to purchase the NW 1/4 NW
1/4, section 4, T. 16 N., R. E., L.M.,
Richland Parish, Louisiana, filed
pursuant to the Color of Title Act,
43 U.S C. § 1068 (970).'The-State
of. Louisiana has also selected the
land under the Swamp and Over-
flowed Lands Act of Sept. 28, 1850,
43 U.S.C. §982 (1970) under
ES 15099. Appellants' application
was rejected after the BLM
determined- that equitable title
to the land had passed to the State
of Louisiana pursuant: to the
swamp and overflowed land grants
'of 1849 and 1850, 9 Stat. 352 and 9
Stat. 519, respectively, as amended,
43 U.S.C. §981 et seq. (1970), and
thus was unavailable for disposi-
tion. The State Office held that the
grant under the Swamp Land' Act is
a grant in praesenti and once it 'is
determined that the lands are of the

character described in the Act, the
state's inchoate title becomes perfect
as of the date of the Act, citing
Mihigan Lad 'and Lumber o. v.
Rust, 168 U.S. 589 (1897), and 43
CFR 2625.0-3 (a) and (b).-

Appellants deny that the Depart-
ment lacks authority to settle their
claim in- their favor, also citing
Michigan Land'ndc Lumber Co. v.
Rust, 3upra., Moreover, argue the
appellants, this is precisely the. kind
of claim contemplated by the Color
of Title Act,; 43, U.S.C. §1068
(1970). Finally, appellants assert
that the equities of the case weigh
heavily in.their favor.

The Color of Title Act, 43 U.S.C.
§ 1068 (1970), provides that the
Secretary of the Interior shall con-
vey title to a claimant who has held
a tract of public land under claim
or color of title in good 'faith and
peaceful adverse possession .for
more than '20 years and has placed
valuable improvements on the land
or has cultivated part of it, and he
may convey title to a claimant who
has adversely possessed a tract of
public land under similar claim or
color of title since not later than
Jan. 1, 1901, and has paid the state
and local taxes levied on the land
since that date.

The implementing regulations, 43
CFR Part. 2540 and 2540.0-5(b),
label the first kind of claim "class 1,'
and the second kind, "class 2." The
claim in this case is a class 2 claim.
The facts are as follows.

Duncan W. Murphy entered the
NW 1/4 NW 1/4 of section 4, T. 15
N. . 5 E., L.M4, and other lands on
Aug. 25, 1848, under military
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bounty warrant 14981 and received
patent to the land dated November
l 1849. Unfortunately, the patent
was entered in General Land Office
tract books as NW 1/4 NW 1/4,
section 4, T. 16 N., iR. 5 E. , L.M., in-
stead of T. 15 N.J After enactment
of the swamp land grant in 1849,
the State of* Louisiana applied for
patent for'the land in section 4,T.
16 N., R: 5 E., LM. By decision of
the General Land Office (predeces-
sor of the BLM) dated June 22,
1853, the application for patent to
the' NW 1/4 NW 1/4, sec. 4, T. 16
N., L.M., was rej ected on the ground
that the landhad alrea been dis-
posed of to another person.2 Appar-
ently, no appeal was ever taken
from this decision.'

In 1898, he State of Louisiana
adopted At No. 170, approved
July 14, 1898, under which the land
at issue became subject to state ad
valorem taxes. On July 23,1900, the
NW /4 of NW 1/4 of section 4, T.
16 N., R. 5 E., assessed in the namIe
of Duncan W. Murphy, was sold
by the State of Louisiana at tax sale
for 1899 taxes to F. G. Hudson, W.
F. 'Cummings' and Hy. Bernstein
for the sum of $11.87. Since that
time, the land has changed hands
sixteen (16). times among' private
parties. In addition, the land has

1 The homestead entry of Murphy em-
braced SE: 4 E1 A4 sec. 32, SWY4 SW 4 sec. 38,
T. 16 N., Ri. 5 E., NWI/4 NWI 4 sec. 4, N:4/4
NE'A sec. 5, T. 15 N., R. 5 .. L.f.

2 After rejection of the State's application
for NW14 NWY/4 see. 4, T. 16 N., . 5 1.,
Louisiana applied for NWY4, NWY4 sec. 4, T. 15
N., R. 5 , 4and received proof of title in
approved List No. 1, Monroe Land Office.
May 6, 1882.

actually been used and possessed as
timber, land. The landowners have
sold timber, managed. the timber
growth, selectively' cut andE mar-
keted the timber production. Fur-
ther, each year since 1900 up to and
including 1973, the. State of Loui-
siana and Parish of Richland: have
assessed and collected taxes on the
NW '/4 of NW l/4, section 4, T. 16
N., R. 5 E.

Appellants were informed by the
Eastern States Office, BLM, on No-.
vember 16, 1973, that the land had
in fact- never been patented. On
Jan. 8, 1974, they filed their appli-
cation for patent, ES 13250, under
the Color of Title Act, spra. The
State of Louisiana, as we have seen,
also, filed an application, ES 15099,
on Nov. 20, 1973, for patent to the
land pursuant to both Swamp Land
Acts 'of 1849 and 1850.

The case cannot be disposed of
solely on the ground that if the land
was swamp in character in 1849 or
1850 the title passed to the state and
nothing else matters.

More weight must be given, in
our view, to he effect of the 1853
decision the state's tax sale in 1900,
and appellant's (and' his predeces-
sors') possession of the land since
then.

The cases discussed below estab-
lish that, for reasons of fairness and
sound policy, a swamp land grant,
although it is a grant in praesenti,
must be found to be swamp in char-
acter and available for disposition
under the grant before legal title
passes and that the Secretary or his
delegate has jurisdiction to decide
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the eligibility of land for the
swamp land grant. Having such
jurisdiction, his judgment, even
though erroneous, is valid and bind-
ing until set aside.

Further, whether consisting of
-the equitable title or based upon
preference, rights can be, and are,
lost by acquiescence in a errone-
ous decision for a lengthy period of
time, whether the error is one of
law or of fact, or stems from er-
roneous public records. The inter-
vention of an adverse right inhibits
the Department from reconsidering
its past error, despite the fact that
the land is still within the public
domailn. A valid color of title claim
is an adverse right. Therefore the
appellants' application is to be
processed, and if all is regular, al-
lowed and the State's application
then rejected.

We now turn to a detailed dis-
cussion of these propositions.

[1] While the swamp land grants
are grants in paesenti and equit-
able title would have passed in
1849 or 1850, all else being regular,
the Acts were not self-executing.
Since the Act applied only to
swamps or overflowed lands and
lands remaining unsold, 43 U.S.C.
§ 982 (1970), the Department was
obligated to examine the facts and
records to see whether the land was
indeed swamp in character and, if
so, was still available for disposi-
tion. The Secretary may investigate
the character of the land and its
eligibility for disposition, as long as
the title remains in the United
States. Michigan Lumber Co. v.
United States, stp ra at 593.

In U.S. v. Minnesota, 20 U.S.
181, 202-203 (1926), the Court ex-
plained the meaning of saying the
swampland grant was a grant in
praesenti:

By the act of Sept. 28, 1850, Congress
granted to the several States the whole
of the swamp lands therein then remain-
ing unsold, . 84, 9 Stat. 519. The first
section was in the usual terms of a grant
in praesenti, its, words being that the
lands described "shall be, and the same
are hereby, granted." The second section
charged the Secretary of the Interior
with the duty :of making out and trans-
mitting to the governor of the State
accurate lists and plats of the lands
described, and of causing patents to issue
at the governor's request; and it then
declared that on the issue of the patent
the fee simple to the lands should vest in
the State. The third section directed that,
in making out the lists- and plats, all
legal subdivisions the greater part of
which was vet and unfit for cultivation
should be included, but where the greater
part was not of that character the whole
should be excluded. The question soon
arose whether, in view of the terms of
the first and second sections, the grant
was in praesenti and took effect on the
date of the Act, or rested in promise until
the issue of the patent and took effect
then. The then Secretary of the Interior,
Mr. Stuart, concluded that the grant was
in praesenti in the sense that the State
became immediately ivested with an in-
choate title which would become perfect,
as of te date of the Act, when the land
was identified and the patent issued, I
Lester's Land Laws, 549. That conclusion
was accepted by his successors, was ap-
proved by the Attorney General, 9 Op.
253, was adopted by the courts of last
resort in the States affected, and was
sustained by this Court in many eases.
French v. Fan, 93 U.S. 169, 170 [1876];
Wright v. RoseberrV, 121 U.S. 488, 500,
et seq. [1887]; Rogers Locozotive [a-
chine] Works v. [American] Emigrant
Co., 164 U.S. 559, 570 [1896]; Work v.
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Louisiana, 269 U.S. 250 [1925]. A case of
special interest here is Rice v. Siona City
& St. Paul R.R. Co,, 110 U.S. 695 [1884].
The question there was whether the Act
of 1850 operated, when Minnesota be-
came a State in 1858, to grant to her the
swamp lands therein. The Court an-
swered in the negative, saying that the
Act of 1850 "operated as a grant in
praesenti to the States then in existence,"
that it "was to operate upon existing
things, and with reference to an existing
state of facts," that it "was to take effect
at once, between an existing grantor and
several separate existing grantees," and
that as Minnesota was not then a State
the Act made no grant to her. [Italics
supplied.]

As the quote makes clear, the in
praesenti grant did not become ef-
fective until the Secretary made
the determinations required of him
under the Swamp Land Act. le
had to decide (1) whether the laud
had been previously sold and (2)
whether it was swamp in character.

The Supreme Court held in
*Torlk v. Louisiana, 269 U.S. 250,

260 (1925), that mineral lands were
not excluded from the swampland
grant to Louisiana, and the Secre-
tary could not refuse to issue a
patent to such, land pending his
determination of its mineral char-
acter. The Court then held:

3. A question remains as to the effect
of the decree awarding the injunction.
This, after commanding the Secretary to
vacate the ruling operating to withhold
title from, the State for any reason de-
pendent upon the mineral character of
the lands or to require that their non-
mineral character be shown, contained
the following supplemental clause: "and
further restraining him, and them from
making any disposition of said described
lands or from taking any action affecting
the same save such immediate steps as

are necessary to the further and final
recognition of plaintiff's rights under the
acts of Mar. 2, 1849 (9 Stat. 352) and
Sept. 28, 1850 (9 Stat. 519), to the end
that evidence of title may be given to
plaintiff as by said acts provided and re-
quired." If, as urged, the effect of this
supplemental clause is to divest the
United States of title to the lands and
leave the Secretary to do nothing but
furnish the State evidence of title in final
recognition of its asserted rights, the
decree in this respect is plainly errone-
ous, aside fromt any question as to the
scope of the bill or the necessary presence
of the United States as a party. The
State has not as yet finally established
its right to the lands, and the adminis-
trative processes necessary thereto are
not complete. The Secretary, it appears,
has not as yet determined that they were
swamp and overflowed lands. The finding
of the Commissioner that they were
"swamp or overflowed" was not brought
in question before the Secretary, and his
decision involved no approval' of such
finding, but related merely to the ruling
of the Commissioner requiring the State,
independently of this finding, to establish
the non-mineral character of the lands.
The Secretary, in the eercise of the ad-
ministrative duty imposed upon him, is
necessarily required, before furnishing
evidence of title under either of the Acts,
to determine whether the lands clainied
were in fact swamp lands; and he may
not be restrained fromn investigating and
determining this in any appropriate
manner.

The decree is inartifically framed. We
think that the supplemental clause whick
we have quoted, in effect requires the
Secretary to recognize that the State has
already established its right to the lands
and to do nothing further in reference to
the ecept to furnish it evidence of title
in fnal recognition of such established
right, and restrains him from investigat-
ing and determining, without reference
to the mineral character of the lands,
whether they were in fact swamp and
overflowed lands; before giving final

425
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recognition to such right as the State
May establish under either of the Acts
and issuing to it any evidence of title.
,The decree is accordingly, modified by
striking out this supplementat clause.
Thus modified it should stand. [Italics
supplied.]

- Again, it is clear that the
Swampland Act leaves to the Secre-
tary the right and duty to deter-
mine; whether the land sought by
the State meets the qualifications of
the Act.'

Since' the grant applies only to
lands "remaining unsold," one of
the two issues the Secretary must
decide is whether the land is unsold.
Mays v. acius, 414 F. 2d .131, 134
(5th'Cir. 1969) ; U.S. v. O'DonneUl,
303 U.S. 501 (1938) ;.Varner Val-
ley Stock Company v.. Smith, 9
App. D.C. 187, reversed on other
grounds, 165 U.S. 28 (1897). Here
the' Secretary decided, albeit errone-
ously, that the land had been sold.
We must examine the consequences
of an erroneous decision.
' [2] When 'the Department has
made a determination that for some
reason the title did not pass, its de-
eision is of some consequence.
Whether it was right or wrong, it
denied the States' claim and left the
land in question as public domain.
It is well established that an erron-
eous decision which the Department
had authority to make will not be
set aside where the decision has re-
mained unchallenged for a lengthy
period of time and an adverse right
has intervened.

The effect of an erroneous deci-
sion was tlorugilly discussed in a

3K5'or numerous citations, see cases collected
in 43 U.S.C.A. f 982, 1123. . -.

case raising a similar issue. State
of New Mexico v. Robert S. Shelton,
54 I.D. 112 (1932). There, New
Mexico held the same status as Lou-
isiana does here.'New exico. had
earned equitable title to an indem-
nity school land selection by; per-
forming all things needful 'to per-
fect its selection, but the Secretary
had not approved the selection. The
Secretary,. acting under a misap-
prehension of law that a later with-
drawal cut off the State; rejected
and canceled the selection: The land
was thereafter restored to entry and
opened to homestead entry. About
14 years later the State appealed to
have its selection reinstated.

In discussing the effect of an er-
roneous decision holding that a
state indemnity school selection in
all respects regular and complete
could be defeated by a subsequent
withdrawal, Secretary Edwards
first pointed out that in many cases
the Department has refused to cor-
rect applications rejected because of
an erroneous interpretation of the
law where there was acquiescence or
laches. He then stated:

The appellants do not rely, however, on
the 'faet that they did not acquiesce in the
erroneous decision. Their application for
reinstatement appears to be based chiefly
on the contention, deduced from certain
language of the Supreme Court in Payne
v. New Meoico, ugpra, and Wyoming V.
United States and related cases, that the
Department's judgment of cancellation
was absolutely void and it was imma-
terial whether the State ignored it or
not. That contention is not tenable. It
should not be overlooked that the State
had. nerely the equitable, not the legal
title. Until legal tile passes from the
Government, in quiry as to all equitable
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rights comes within the cognizance of the
Land Department. Brown v. Hitchcook
(173 U.S. 473, 476 [1899]); Plested 'v.

Abbey (228 U.S. 42 [1913]). Confessedly
the land belonged to the. United States
when it was ldsted, and the Land Depart-
nent had jurisdiction to determine
whether it should be listed to the State
or not. "Having such jurisdiction, it had
jurisdiction in making the necessary de-
termination to render an erroneous and
voidable judgment." stutsman v. 0 nda
Land_ Conmpany. (231. Fed. 525, 527
[1916]j. The judgment,, though voidable,
was entitled to respect until set aside by
direct attack in some manner recognized
by law. Noble v. Union River Logging Co.
(147 U.S. 165 [1893]) ; Burke v. Southern
Paoite Railroad Company (234 U.S. 669
[i914]). Want of J'urisdiction. must be
'distinguished from error in the exercise
of jurisdiotion. Where jurisdictiosi'has
once attached, mere errors and irregu-
larities in the proceedings, however
grave, although they may render the
judgment erroneous and subject to be set
aside in a proper proceeding for that pur-
pose, will not render the'judgment void.
Until set aside it is valid and binding for
all purposes and cannot be collaterally at-
tacked. See "Judgments," sec. 39 (33 C.J.
1078). [Italics supplied.]

The case of Leutholtz v. Hotchkiss (259
Pac. 1117 [1927]), decided by the Court
,of Appeals of the First District, Division
2, California, shows that the court con-
sidered a contention substantially the
same as appellants are making here, in
connection with a state of facts closely
paralleling those at bar. The case also
shows the importance of the elements of
acquiescence in the same error of law by
the Department that is conceded to have
been committed in the case at bar, and
the application of the doctrine of laches
where the State or one claiming under it
has been dilatory in seeking to enforce
its or his equitable rights.

In that case, in January, 1908, one
Clarrage applied to purchase the land-
then public land of the United States-

from the State. The State filed indemnity
lieu selection for the same Feb. 17,1908,
issued a certificate of purchase to Clar-
rage in 1912, who sold the land to defend-
ant on Mar. 12, 1921, and gave him a
grant deed Jan. 9, 1923. By reason of a
classification of the land as valuable for
oil and gas subsequent to the'completion
of the selection, the tate's application
was suspended in 1909, and on July 17,
1916, the State and its transferee received
notice of the Commissioner's order, re-
quiring them within' 30 days to accept a
patent with reservation of oil and gas, or
appeal, to which no reply was made by
either, and the selection was ordered can-
celed July 20, 1927. Neither the trans-
feree nor his grantee ever ocupied'the
land, and the land, in so far as the record
showed, being open for prospecting, an oil
and gas permit was issued to plaintiff on
May 23, 1921, who entered thereon and
drilled a well to the depth of 2,600 feet
at an expense of $70,000. The court, after
stating the rule in the' Supreme Court
cases relied on in the case here at bar, and
observing that the Land Department's
action on the selection was; erroneous,
said:

The trial court concluded that the
State and its transferee had' accepted 'the
construction of the law as announced by
the Commissioner '-of 'the General Land
Office by failing to appeal from his de-
cision to the Secretary of the Interior
and thereby abandoned his claim; "also
that defendant is barred from relief by
the court by his long'delay, including that
of his predecessor in interest, in assert-
ing an interest in the land.

"Appellant attacks these conclusions.
He claims that an equitable interest hav-
ing once vested' in the State upon making
the lieu land selection, it was not de-
feated by the rroneofus' ruling' of the
Land Department on a question of 'law;
that, it being a mistake of law, the Sec-
retary of the Department of the Interior
should, and'can, correct it at any time on
application; that it is 'hi function and
duty to correct such mistake, and until
the Secretary has determined the ques-
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tion of whether the land was known to
be mineral or nonmineral at the time of
selection, the appellant's equitable title
cannot be questioned. In support of the
authority or duty of the Secretary to cor-
rect a mistake of law, appellant cites
the case of Gage v. Gunther, 136 Cal. 338,
68 P. 710, 89 Am. St. Rep. 141 [1902]. This
might be urged, were it not for the inter-
vening rights of the respondent, and it
could be said without question that appel-
lant and his predecessors in interest had
not by their acts and delay led one to the
conclusion that they had abandoned
whatever right they may have had to the
land. Appellant did not avail himself of
his right of appeal to the Secretary of the
Interior from the Commissioner's ruling.
The State's selection was canceled, and
both the State and Clarrage acquiesced
in such cancellation.

True, the right once having vested, it
could not be lost mnerely by the subse-
quent discovery of the land's being mn-
erac in charaoterj but the right could be,
and teas, we think, lost by permitting the
Government's cancellation of the selec-
tion duly made according to its rules and
regulation to stand for the time it did.
After the cancellation, the prospecting
permit was duly issued to respondent, and
at that time it does not appear that re-
spondent was aware of any outstanding
claim to the land. The land was open for
prospecting for oil so far as the Govern-
ment's records showed. Neither appellant
nor his grantor has ever occupied the
land. Appellant took no steps to estab-
lish any equitable interest he may have
had in the land until suit was brought by
respondent to quiet title to her prospect-
ing right, and this notwithstanding the
fact that the Supreme Court of the United
States had decided the Payne case, supra,
and Wyoming case, supra, some two years
before. Such delay as is shown here must,
we think, be treated as abandonment of
his claim. The appellant slept on his
rights. As was said by the court below:
[Italics supplied.]
- "A party defeated by the decision of
the Land Department may not wait many.

years after a %lv(rs@ decision there,
especially of an intermediate department,
and, when the Supremp Court shall have
announced a new construction of the law
in an entirely different action, success-
fully reassert his claim under such cir-
cumstances as are here disclosed. 
The Government, through its cancellation
of the State selection, reasserted its title
to the land, and resumed control of it for
a much longer period than the statute of
limitations (Code Civ. Proc. Sees. 315-
328) provides, and which may be relied
upon in adverse proceedings to quiet title
to real property."

For the reasons stated, the judgment is
affirmed.

The cases above discussed are readily
distinguishable from the instant case. In
the latter, nothing appears wherein the
State by its acts acquiesced in the erro-
neous decision of the Department, or
abandoned its claim. On the contrary, at
all times it, through its lessee, has con,
tinuously asserted its equitable title by
actual possession and improvement of the
land, thus effectually precluding the law.
ful initiation of any rights under the
homestead laws. The homestead entries
must be canceled and the State's selece
tions should be reinstated and the list
approved.

The Commissioner's decision is accord,
ingly REVERSED.

5-4 I.D. 119-121.

The language in the decision is a

forceful statement of the conse-
quences flowing from an erroneous
decision long acquiesced in.

In an earlier case, Honey Lake
Valcley Com pany, 48 L. D. 192
(1921), the Department considered
a situation in which a state indem-

nity selection, otherwise proper, was

rejected in 1915 on the basis of an

interpretation of law, as to the effect
of a later withdrawal on a pending

selection, which later was held by
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the Supreme Court to be incorrect.
The land was thereafter entered in
1918. under the desert land law. The
state filed a second selection in 1919,
which it said was amendatory of its
first one. The Commissioner of the
General Land Office ruled that the
first selection was canceled of record
on July 15, 1915, was not subject to
amendment and the second selection
was properly rejected for conflict
with a lawful entry of record. In
affirming that decision the Depart-
ment held:

In determining what rights, if any, the
State: may have under the original, or
first selection (0405), filed March 20, 1908.
the Department has considered the issues
in the light of the opinion rendered by
the Supreme Court of the United States,
Mar. 7, 1921, in the case of Payne, Sec-
retary of the Interior et at. v. The State
of New Mexico (255 U.S., 367 [1921]).

In so determining two questions neces-
sarily arise, first, whether,~ recognizing
the right of the present homesteader,
Rogers, a subsequent change in the inter-
pretation of a statute justifies the reopen-
ing of a claim formerly disposed of
adversely in accordance with the then
prevailing rule or construction placed
upon a similar statute; and, secondly,
whether or not even though it may have
acquired an equitable right, or title, un-
der its former filing (0405), within the
meaning of the recent opinion of the
Supreme Court hereinbefore referred to
and rendered in a proceeding separate
and distinct from the case under consid-
eration, such right, or title, had been lost
by the State through its laches.
-The first proposition needs little or no

discussion. It could not be seriously con-
tended that upon a change by either this
Department, or the courts, in the inter-
pretation of any law, which different con-
struction was brought about through the
diligent prosecution of the claim of an-

other in a separate and distinct proceed-
ing having no bearing upon this case, the
reopening of a former case properly dis-
posed of in accordance with the governing
rule then in force, would be justifiable to
the detriment of the property rights ac-
quired by another in the meantime. Such
a course of procedure would bring about
chaotic conditions and promote endless
litigation.

In this connection it was held in the
case of Thomas Hall (44 L.D., 113, 114
[1915])-

'"It is a well-settled doctrine that a final
adjudication wtill not be later disturbed
because of a subsequent change in the
construction of the law which governed
the case at the time it was originally ad-
judicated. This rule has been generally
enforced by this Department, even in
cases where the Department's construc-
tion of statutes has been declared errone-
ous by the Supreme Court. (Frank Lar-
son, 23 L.D., 452 [1896] ; Mee v. Hughart
et al., 23 L.D., 455 [1896].)"

It would be immaterial as the record
stands before this Department whether or
not the State of California acquired an
equitable right, or title, under its former
selection (0405), within the meaning of
the Supreme Court's opinion in the case
of Payne, Secretary of the Interior et al.
v. The State of New Mexico, spre. In the
case at bar the cancellation order of the
original selection was entered July 31,
1915. No action was taken by the State
until January 20, 1919, with the view to
reselecting the land as it had a right to
do in its own interest or that of its trans-
feree. During the time that elapsed from

date of cancellation of the selection, and
entry of the land by Hender, Mar. 21,
1916, the State failed to avail itself .of

the privileges accorded by the governing
regulations and principles enunciated in
the case of Albert M. Salmon, * * *

[44 L.D. 491 (1915).]
The State will not at this late date be

heard to say that the former selection
should be reinstated, or amended, and the
entry of contestant, Rogers, canceled. The
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State's laches and the intervening adverse

claim bar the assertion of any such.,con-
tention. As was said (syllabus) in Moran
v. Horsky (178 U.S., 205 [1900].)-.

"A neglected right, if neglected too long,
must be treated as an abandonedright,
which no court will enforce."

The rule applicable here is well stated
in Galliher v. Cadwell (145 U.S., 368, 373
[1892]),,.wherein the, court stated that-

"* * * [Liaches is not like limitation, a
mere matter of time; but principally a

question of the inequity of permitting the
claim to be enforced-an inequity founded
upon some change in the condition or rela-
tions of the property or the parties."

The. Department concurs in the conclu-
sion reached by theCommissioner in the

decision appealed from which is hereby
affirmed.

48 L.D. 194-195.

The Department ha's also found
that a state could lose its right to a.
designated school section, to which
it has a right of the same nature as
it does to swamp lands, ie.,' a grant
in praesenti, State of Michigan, 8

L.D. 1308, 30 (1899),.'by action
which amounts to a waiver or is suf-
ficient for estoppel. State of C'olo-
rado (On Rehearijg), 49-L.D. 341
(1922).4

Here Louisiana acquiesced in an
erroneous decision for over 100
years and indeed itself sold the land
for a tax delinquency based on the
erroneous land office record.

The consequences of a failure to

appeal a decision which is erroneous

4 In another situation in which the claimant
has also carried equitable title, a failure to
appeal from an erroneous' decision holding a
mining claim invalid was held to prevent a
later attack on that decision. Gabbs D, oplora-
tien Company, 67 I.D. 160, 165 (1960) ; aff'd
Gabbs Ewploration Co. v. Udall, 315 F.2d 37
(D.C. Cir. 1963), cert. denied, 375 U.S. 822
(1963). See also John W. Roth, 8 IBLA 39,
41 (1971).

because it was based on incorrect
public land records was examined at
length in Charles, D. Edmonson, et
al., 61 I.D. 355 ,(1954). The Depart-
ment held that, even where the er-
roneous ground for rejecting.a pref-
erence-right application was, an
matter of fact reflected in the official
records of the Bureau :of Land Man-
agement and within: the peculiar
competency of. the official in charge
of the. records and, acting upon that
application, and, the applicant had
no reason to question the factual de-
termination, his application could
not be reinstated with priority over
a'subsequent'applicant. The Depart-
ment concluded that to hold other-
wise would place such lease titles in
jeopardy and would nullify the.idea
of administrative fnality. -

Finally; 'the Department again
and 'again has refused to reexamine
swamp Iand 'cases where the land
had been held not to be swamp.in
character and many; years, have
elapsed 'since the original decision.
State of Lo iciana, 61 I.D. 170
(1953) ; Joh C. Armas, A-26545
(1952). ,., . - ::'-

To recapitulate, the cited cases es-
tablish, for reasons of fairness and
sound policy; that a swamp land
grant, although it is a grant in
praese'mti, must be found Jto be

In Bdmondse, the Department reexamined
a decision Bettie H. Rei, Lucille H. Pipkin, 61
I.D. 1 (1952), in which it had held that a
first qualified applicant for an- oil andf gas
lease retained her preferenceright even though
she failed to appeal from a decision rejecting
her offer on the ground' that land' had -been
withdrawn; in fact the land had 'not been
withdrawn, but Reid had no;reason to question
the manager's decision. It held thatReid must
be reversed. For a full discussion,: see 61 LD.
362-365.
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swamp in character and available
for disposition under the grant be-
fore legal title passes, and that the
Secretary -or his delegate has juris-
*diction to decide the eligibility of
land for the swamp land grant.
Having' such jurisdiction, his judg-
inent even though erroneous, is
valid and- binding until set aside.

Rights whether constituting
equitable title or based upon a sta-
tutory' preferenie, can- be and are
lost by acquiescence in an erroneous
decision for a lengths perioid of
time, whethier the error is one of law
'or act, or stems from erroneous
public records. The intervention of
an adverse right inhibits' the iDe-
partment from reconsidering its
past error, despite the fact that the
land is still within the public
domain.

None of the cases ited by Judge
Stuehing's dissent deals with a situ-
ation where the State had applied
for a patent, was denied one, and
failed to appeal. Furthermore, most
of them arose in California and
were considered under' sec. 4 of the
Act of July 23, 1866 43 U.S.C. § 987
(1974), which directed the Secre-
tary to issue patents for all Califor-
nia swamp lands without regard to
anything else that might have trans-
pired. See Worf v. United States, 23
F.2d 136,137 (App. D.C. 1927). The'
special circumstances leading to the
passage of the' 1866 Act are set out,
in Tubbs . wilhoit, 138 U.S. 134,
137-139 (1891). 

[3] The only remaining question
is whether a Class II color, of title

claim is' such' an adverse right. The
Department has stated that what
constitutes. an "adverse right" de-
pends upon the circiunstances of
each case. It has held claims arising
under the Color of Title Act,: supra,

where bona fide and substantial
rights thereunder exist, to be 4valid
existing rights" within the savings
clause of the withdrawal imposed
by Executive Order of Nov. 26,
1934. SeeretayW's Opinion, 55 I.D.
205, 210-211 (1935). Here the color
of title is opposed to the State, not
the United States, 'since if it were
not present, the' swamp land grant
could be allowed, so that the United
States in any vent 'would dispose
of the land. The color of title claim
originated in the act of the state
itself, and the appellant derives his
title from the state's action. He or
his predecessors have held the land
for over 70 years and there is not
the slightest hint of bad faith. In
these circumstances, I find that
Hunt's color of title claim is an ad-
verse right, which, if valid, should
be allowed and the state's applica-
tion rejected. Accordingly, the
State Office's decision is set aside
and the case remanded for adjudi-
cation of appellants' offer. If it is
found 'valid, the State's offer should
be rejected; if it is not, the State's
application would be ripe for ad-
judication.

Therefore pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion of the State Ofilce is set aside

421].. 431
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and the case remanded for further
proceedings consistent herewith.

MARTIN RITvO,
Adin'nistrative Judge.

WE CONCUR:

NEWTON FRISHBERG
Chief Adiainistrative Judge.

JOAN B. To MPsON,
Administrative Judge.

ANNE POINDEXTER LEwIs,
Administrative Judge.

FREDERICK FsiMAN,
Administrative Judge.

ADMINISTRATIVE JUDGE
STUEBING, DISSENTING

On the date of enactment of the
Swamp, and Overflowed Land
Grants of 1849 and 1850, respec-
tively, the land in question was of
the character described by those
statutes and was legally open and
available for such disposition by
the Congress to the State of Loui-
siana. Thus, there was no impedi-
ment to the operation of the stat-
utes, and title vested immediately
in the State as a grant in praesenti.
Having so vested, the land office
could not subsequently divest the
State of its title by writing an er-
roneous decision to the effect that
the land was not available and did
not vest in the State, nor was the
State obliged to appeal such deci-
sion on pain of losing that which it

had already gained.
The vice in the majority opinion

is exemplified in the following two
sentences therefrom:

[2] When the Department has made a
determination that for some reason title
did not pass, its decision is .of some .con-
sequence. Whether it was right or wrong,.
it denied the State's claim and left the,
land in question in the public domain..

The land was not "left in the pub-
lie domain." It had already passed
out of the public domain. The ma-
jority treat a grant in praesenti as
a grant in futuro. There is no way
toreconcile that a grant which leg-
ally vested in praesenti. in the. State 
in 1849 by an Act of Congress was
still available to be "left in the pub-
lie domain" by an erroneous admin-
istrative decision in 1853.

The author is the owner of land
through a chain of title which orig-
inated. with a patent from the
United States. Hypothetically, if
the Bureau of Land Maiagementi
now or subsequently were to issue a
decision erroneously declaring that
my land is still public domain,
would my only choices be to either
accept the decision as final and be
divested of my title, or else avail
myself of the Department's appel-
late procedures and successfully
prove that the decision. was wrong
in order to preserve my title? Of
course not. Secure in my knowledge
that my title is good I could elect to
disregard the decision as a matter of
no onsequence, and my failure to
appeal would not diminish my en-
titlement at all. This is because the
Department of the' Interior has no
jurisdiction or authority to revoke
vested interests in real property by
administrative fiat, particularly
when such a determination is de-
monstrably wrong. Property in-
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terests are protected from such a
-result by the Constitutional guaran-
tee of due process.

The swamp land Acts of 1849 and
1850 each provide that swamp lands
"shall be, and the same are hereby,
granted to" certain states. The Su-
preme Court has frequently char-
acterized the various swamp land
grants as in praesenti grants; that
is, all lands within the border of
the particular state which were
swamp in character on the date of
the Act were granted to the state on
that date. See e.g., Michigan Land
,and Lumber Co. v. Rust, spra at
591, and United States v. O'Donnell,
303 U.S. 501, 509 (1938). It is true
that so longas legal title to the land
remains in the United States, the
Department of the Interior may
inquire into the character of the
land. Michigan Land and Lumber
(Co. v. Rust, supra at 93. This does
not mean that the Department may
then divest a state of its equitable
title to the swamp land. The only
determination to be made is whether
the land was swamp land as of the
date of the applicable act. If the
land was swamp in character, then
equitable title passed as of the date
of the act and may not be divested
by a later act of Congress, United
States v. Minnesota, 270 U.S. 181
(1926), and, a fortiori, may not be

,divested by this Department. In
United States v. Minnesota, supra,
land had been patented to the state

under the swamp land grants, even
though the land, at the time of the
patent, was within the boundaries of

lands ceded to Indians by treaty

However, most of the land patented
as swamp land was not part of an
Indian reservation on the date of
enactment of the swamp land
grants. Later inclusion of the lands
in such a reservation could not di-
vest the state of equitable title that
it had received as of the date of the
grant.

In the present case title had
vested in the State of Louisiana
with the enactment of the grant-
ing statute. The application for
patent was rejected thereafter due
to a clerical error in the land office
tract book. Such a mistake could not
divest the state's equitable title to
the land. As the Department stated
in State of Louisiana v. State EX-
ploration Co., T3 ID. 148, 158
(1966):

"The identification of the lands and the
transfer of legal title were mere matters
of administration, which could not either
enlarge or diminish the grant."

The views of the Supreme Court are
nearly identical:

It is plain that the difficulty of iden-
tifying the swamp and overflowed lands
could not defeat or impair the effect of
the granting clause, by whomsoever such
identification was required to be made.
When identified, the title would become
perfect as of the date of the act. The
patent would be evidence of such identi-
fication and declaratory of the title con-
veyed. It would establish definitely the
extent and boundaries of the swamp and
overflowed lands in any township, and
thus render it unnecessary to resort to
oral evidence on that subject. It would
settle what otherwise might always be a
mooted point, whether the greater part
of any legal subdivision was so wet and
unfit for cultivation as to carry the
whole subdivision iuto the list. The de-
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termination of the Secretary upon these
matters, as shown by the patent would
be conclusive as against any collateral
attacks, he being the officer to whose
supervision and control the matter is es-
pecially confided. The patent would thus
be an invaluable muniment of title and
a source of quiet and peace to its posses-
sor. But the right of the state under the
first section would not be enlarged by
the action of the Secretary, except as to
land, not swamp, or overflowed, contained
in a; legal, subdivision, as mentioned in
the fourth section; nor could it be de-
feated, in regard to the swamp and over-
flotwed lands, by his refusal to havo the
required list made out, orthe patent is-
sued, notwithstanding. the delays and em-
barrassmnents8 i which ?might ensue.
Iltalics added.]

Wpight V. Roselerry, 121 U.S. 488,
500-501 (1887).

It is cleark from -a reading of
Wright and other cases that-equita-
ble title to the land is vested in the
State of Louisiana in this case,. and
thus the land is not public land
within the meaning of the Color of
Title Act, 43 U.S.C. §1068 (1970).
Therefore, appellants' application
to purchase ought to be rejected.

There remains the question of
whether the doctrine of res judicata
or its administrative counterpart,
the doctrine of administrative final-
ity, should be applied in this case.
The pronouncements of general
rules by both the courts and this
Department with respect to the ap-
plicability of res judicata seem to
present a study in inconsistency.
For example, in Ben CoAhen, .21
IBLA 330 (1975) the Board stated:

In the absence of compelling legal or
equitable reasons for reconsideration, the
principle of res jdicata, and its coun-
terpart, finality of administrative action,

will. operate to -bar consideration of a
new appeal arising from a later proceed
ing involving the same claim and the-
same issues. See United Statesv. Blythe,
16 IBLA 94, 101 (1974) ; L. . Perrin, Jr.,
9- IBLA 370, 373 (1973) ; Bsie V.
Farington, 9 IBLA 191, 194 (1973)
Eldon L. Siit&, 6 IBLA 310, 312 (1972)
Gabbs Eioploration Co., 67 I.D. 160, 165-
66 (i960),t cff'd Gabbs Exploration Co v-
Udall, 315 F.2d 37 (D.C. Cir.), cert.
denied, 375 U.S. 822 (1963). * e e

21 IBLA at 331-32.

On the other hand, the Depart-
nent stated in United States v
United States Borax Co., 8 I.D.'
426, 430 (1943): -

The Secretary of the Interior has a
continuing duty as guardian of the pub-
lic lands. He -loses this power and his
jurisdiction ends only when the Govern-
ment'no longer has legal title. Thus, in
dealing with those who claim or apply
for an interest in public land, so far as
the Government is concerned the Secre-
tary's decisions are not controlled by the
principle of res judicata. His first duty

is to see that the public domain is con-
served, managed and disposed of in the
manner Congress has directed. And while
he has jurisdiction over the land, he may
open any proceeding and.correct or revise
or reverse any decision of the Depart-
ment or the General Land Office provided
interested persons in appropriate cases
have notice and opportunity to be
heard. Before the passing of legal title,
his findings and decisions are as com-
pletely subject to revision as are those
of a court before. final judgment or be-
fore the end of its term.

- Moreover, as Davis notes in his
treatise on administrative law, 2 K.
Davis, Administrative Law Trea-
tise, § 18.01 to 18.12 (1958, Supp.
1965), the courts likewise have
seemed of mixed opinion. But the
better view is that res judicata is ap-



Jo0U STUART HUNT, SEIRMAN M. HUNT
i -July 22, 1977

proprrate in sogme 'circumstances.
Those circumstancesi obtain when
the' conditions: for determining
rights in the administrative context
closely parallel those in judicial pro-
ceedings. For example, in Pearson
v. 1Vsiamzs, 202 S.3 281 (1906),
Justice Holmes seems to state that
res judicata is not applicable to ad-
ministrative determinations. But it
is clear that he so held in that case
because of the' siimnary nature of
the proceedings. In West v., Stand-
ard OiI 06.; 278 U.S. 200 (1929), the
Supreme- Court held that the De-
partment had the authority to re-
open proceedings at any time before
the passage of: title. An earlier Sec-
retary of the Interior, had deter-
mined that the land was not known
to be mineral in-character in 1903,
the date of the survey. Consequent-
ly, the land wouild pass to the State
of California and its grantees- as a
result 'of various school land grants.
Notwithstanding the earlier deter-
mnation, a later Secretary re-
ope'ed the prdceedings and reversed
the finding. The 'Court affirmed the
Depart;nent's later action' in reopen-
ing, the proceedings iThe decision
'emphasized two things. First, the
Secretary's duty as guardian of the
public lands obliges him to see that
none of the public domain is dis-
posed of to those' not entitled to re-
ceive it. second, the earlier deter-
mination had not been based on a
factual hearing but on a iisappre-
hension 'of the law. The 'Court held
that the pertinent facts had not been
adduced at the first 'hearing.

Those two considerations 'are the
same considerations the Department
has relied on when refusing to-apply
the doctrine of res judicata. For ex-
ample in Whitten v. Read, 53 I.D.
453 (1931) ,'a very complex swamp
land case, the Department stated in
the syllabus at 454:

The rule of res Judicata is not appli-
cable to a decision by the Commissioner
of the General Land Office holding that
the land. was not swampy' in character
when he had no facts before him other
than the preliminary showing by the
State that the land was swamp and
inured to the 'State under the [Slwamp
[L] andi[A]ct.

In United States v. United States
Boraxs C., spra; the D-epartment
went even further:

The principle of res judicata has no
application to proceedings in the Depart-
nent relating to 'disposition of the public
domain until legal title passes, and find-
ings and decisions are subject to revision
in proper cases. Where; an expert witness
in a.. former, proceeding subsequently
changes his, opinion on a material issue
of fact, the determination of which is en-
tirely dependent upon the reasoning of
such 'experts, 'another hearing may be
ordered.

58 I.D. at 426.

The case'law of both the Supreme
Court and this Department miay be
summarized as follows. While the-
doctrine of res judicata may be ap-
plicable in some instances, two prin-
ciples will militate against its appli-
cation. First, if there has been less
than a complete exploration of all
the relevant facts, the doctrine prob-
ably 'will not be applied. Second, the-
doctrine will not be applied where-
the land is about to pass from own-
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ership by the United States to a pri-
vate party. The Secretary's duty as
guardian of the public lands obliges
him to see that none of the public
domain is passed to those not en-
titled to receive it. See e.g., Knight
v. United States Land Ass'n., 142
U.S. 161, 181 (1891).

In the case at bar we note that the
June 22, 1853, decision of the Gen-
eral Land Office was based on the
assumption that the land in ques-
tion had already been patented to
another person. That assumption in
turn was based upon a clerical er-
ror in the land office records. It is
doubtful that the merely clerical na-
ture of the decision rejecting Louisi-
ana's swamp land selection should
be characterized as an "adjudica-
tion." But even if it were to be dig-
nified with such a characterization,
it is nevertheless clear that the de-
cision was summary in nature and
based upon a misapprehension of
the facts. Moreover, the State of
Louisiana had no reason to believe
that the official land office records
were incorrect. As a result, there
was no realistic opportunity for a
full exposition of the relevant facts.
For these reasons, the June 22, 1853,
decision of the General Land Office
is not res judicata.

Accordingly, I would hold that
-title to the land vested in the State
as a grant in praesenti, that the 1853
decision of the land office was of no
consequence, and that the 1975 de-
cision of the Eastern States Office
:should be affirmed.

I further would suggest that this
is a case in which the doctrine of
after-acquired title may be applica-

ble, 'as appellants' chain of title
originates with a conveyance from
the State. However, appellants' av-
enues for recognition of their claim
properly would lie in and to the
State of Louisiana.

EDWARD W. SSTUEBING,

Adrninistrative Judge.

I CONCUR:

DOUGLAS E. HENRIQiQUES,;

Admninistrative Judge.

ADMINISTRATIVE -JUDGE
GOSS DISSENTING:

In order to grant either the State
or appellants the land, the-Depart-
ment must specifically or by impli-
cation set aside the Department ac-
tion of June 22,1853, which rejected
the State application for patent for
the erroneous' reason that the land
had previously been patented. Since
the land remains in Federal owner-
ship, the decision that it was pat-
ented should be set aside. The doc-
trine of res judicata-adminiistra-
tive finality cannot be applied.

For Louisiana's in praesenti right
to be cut off, therefore, the State
must be deemed to have (1) volun-
tarily waived its right or (2) be in-
voluntarily estopped from asserting
its claim.

The State of Louisiana refiled its
swamp selection on Nov. 20, 1973.
Appellants filed Jan. 8, 1974. Under
43 U.S.C. §1068 (1970) the State
claim should be, adjudicated prior to
any patent to appellant. The State
Office sholld have consolidated the
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two cases,'. and first considered the
rights of Louisiana against those of
the United States.

Here the in praeserni right of the
State stands on a higher plane than
a Class II color of title right, which
is subject to the discretion of the
Secretary pursuant to sec. 1068,
suprca. I do not believe that such a
discretionary color of title right
should be considered an interven-
ing right sufficient to bar the State's
claim. It was the error of the De-
partinelt which originally caused
the problem here, and any doctrine
by which such error is used to de-
prive a State of its valuable rights
should be very strictly construed.

It has not been shown that Loui-
siana had or should have had the
sufficient knowledge of the true
facts and sufficient intent to be
charged with voluntary waiver of
its rights. As to whether Louisiana
waived its unknown interest when
it made a tax sale to appellants' pi'e-
decessors, it appears Louisiana has
followed the doctrine that a tax sale
is intended to pass and does pass
only .the interest of the delinquent
taxpayer. In the 1964 decision Kal-
lenberg v. Klaise, 162 So. 2d 73
(La. 4th Cir. 1964), writ ref. 246
La. 356, 164-So. 2d 354, the Court
discussed the then Louisiana law at
162 So. 2d 75:

The interest conveyed at a tax sale for
delinquent state taxes by a tax collector
is only that owned by the delinquent tax-
payer. LSA-Revised Statutes, §47:2183-
§ 47:2184.

I The State Office decision lists the number
of the Louisiana claim, ES 5099, but does not
show Lisian4 a.s a party in' its decision

* * * The adjudication for delinquent
taxes to a tax purchaser by a sheriff
under LSA-Revised Statutes, § 47:2183,
is distinguished from an express adjudi-
cation to the State, in that the State is
not invested with title to the involved
property and, therefore, cannot and does
not itself grant title thereto. It possesses
only a lien and privilege on the property
to secure payment of its delinquent taxes
and, in the enforcement of that security
can, pursuant to legislative authority,
cause the sale of the property. Dyer v.
Wilson, La. App., 190 So. 851.

Ia the case herein, apparently the
State's sale passed no interest to ap-
pellants' predecessors; hence there
would be no State waiver by virtue
of the sale. It is not clear from the
record whether appellants' chain of
title permits them to claim color of
title for any greater interest than
that which passed at the tax sale.
Appellants should be given the op-
portunity to present any further
analysis of Louisiana law.

For both voluntary waiver andi
for an involuntary estoppel, Louisi
ana and appellants are in the same,
positions as to constructive knowl--
edge and whether they should have
looked behind the tract book. There
can be no legally cognizable reliance
by appellants and their predeces-
sors; here appellants' predecessors,
the State and; the Department all
had the same means of determining
the condition of the title. See Okla-
horna v. Texas, 268 U.S. 252, 257-
58 (1925). The State cannot be
charged with waiver of an unknown
right, especially where the State
was misled by the United States..
This concept was discussed in Hun-

421]
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ter v. Baker Motor vehicle Co., 225
F. 1006, 1013 (N.D. N.Y. 1915):

This plaintiff waived nothing, as the
'doctrine of waiver rests on full knowledge
of the facts. 7 Am. & Eng. Encyclopedia
,of Law" p. 155, citing several cases. It is
-there said:

"Waiver implies knowledge, and one
cannot be held: to have forfeited any
-rights by reason of acts done in ignor-
-ance of the extent of those rights. [2]

-Thus, if workmanship contracted for has
been inadequately performed, one who
accepts it in ignorance of the deficiency

,does. not waive his right to insist upon
the defect. So, too, if he has been put off
his guard or misled by the conduct of
the other party, a waiver induced 1?y such

-deception will not be charged against
him." [Italics added.] -

Neither is Louisiana barred by
'estoppel through acquiescence or
waiver. Appellants cannot be
-deemed to have relied because of the
constructive knowledge: discussed
.supra. Further, the State has been
guilty of no gross negligence; under
'Grary v. Dye, 208 U.S. 515, 521
(1908), there can 'be 'no estoppel,

particularly since rights to real
-property are involved: ' . '

The principal of estoppel is well settled.
It precludes a person from denying what
'he has said or the implication from his
-silence or conduct upon which another
has acted. There must, however, be some
intended deception in the conduct or
-declarations, or such gross negligence as
-to: amount to constructive fraud. Brant
v. Virginia Coal d Iron Co., 93 U.S. 326
[1876]- Hobbs v. McLean., 17 U.S. 567
-[1886]. And in respect to the title of real
property the party claiming to have been
influenced by the conduct or declarations
-must have not only been destitute of

2 Accord, Hitrnmelfarb v. United States,- 175
7.2d 924. (9th Cir. 1949); United States v.
-Johnson, 23 IBLA 349, 36 (1976).

knowledge of the true state of the title,
but also of any convenient and available
means of acquiring knowledge. Where the

condition of the title is known to both
parties, or both have the same means of

ascertaining the truth, there can be no

estoppel Brdnt v. Virginia Coal Hi Iron

Co., supra. These principles are expressed

and illustrated by cases in the various
text books upon equitable rights and rem-
edieS. * * *

It is- clear that the conduct of Lou-
isiana herein does not approach that
referred to in Crary. -

Rather than the State, it could be
argued that the United States is
estopped to deny relief to Louisi-
ana. See, e.g., In thei Matter of Peti-
tibns for Natsrcdiation of 68 Fii-
piTno War Veterans, 406 F. Supp.
931 (N.D. Cal. 19T5) .The misrepre-
sentationherein, although innocent,
was made not by the State but by
the Department with a special con-
structive knowledge of its error. See
Zielinskyi Iv. PhiladelpAia Piers,
Inc.; 139 F. Suapp. 408 (E.D. Penn.
1956). It will be noted that the pro-
visions of 43 CFR[1810.3' would be
inapplicable to this' case, for Louisi-
ana (unless it is estopped)' has a
statutory right to the property.

Louisiana filed its; application
prior to that of appellantsj an addi-
tional element of priority.

In addition to the above the facts
of this case. can be, distinguished
-from those cited. by the majority.
For-example, Class II color of title
rights are less than those of an en-
tryman. In- LeuthA6tz v. Hotchkies,
.supra-the California Court of
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-Appeal's decision on: which the De-
partrnent based State of New Me-
-ico, supra-the acquiescence was
-with full knowledge of the facts in-
volved and the subsequent United
States permittee had expended $70,-
000 in drilling an oil well.

I' submit that to carry out the
mandate of Congress as expressed
in the Swamp Lands Act, the State
Office should be affirmed and appel-
lants' color of title application
should be denied, subject to evalua-
tion by the State Office of any sub-
nissions regarding waiver and the
law: of Louisiana tax sales. Such
submissions could be reviewed by
the State Office as.part of its adjudi-
cation of the State claim, ES 15099.

It may be that appellants must
seek their remedy prsuant to any
Louisiana equitable relief statutes.

JosEPh W. Goss,
Administraative Judge.

ADMINISTRATIVE APPEAL
0OF JAMES ROSENBERG v.
AREA DIRECTOR, PORT-
LAND AREA OFFICE

6 IBIA 124

Decided August 1, 1.977

Appeal from an administrative deci-
sion of the Area Director, Portland
Area Office, Bureau of Indian Affairs,
concerning sale of grazing privileges

onl the Umatilla Reservation, Oregon.

REVERSED IN PART AND AF-
FIRMED IN PART.

1. Idian Lands: Grazing: Appeals:
Generally.

A person who has no interest that would
be adversely affected by the outcome of an
appeal is, not an' interested party and
service of an appeal on such person is not
necessary under 25 CFR 2.11(a).

2.Indian Lands: Grazing: Sales: Gen-
erally E
Submission of more than one bid on any
one unit by any given bidder is considered
proper unless prohibited by the sale
terms.

APPEARANCES: Ralph Currin, Esq.,
of Currin and Storie, for appellant,
dames Rosenberg.

OPINION BY CHU'EF ADMIN-
ISTRATIVTE JUDGE WILSON

INTERIOR BOARD OF
IATDIAN APPEALS

The; above-entitled matter comes
before the Board for review and de-
cision pursuant to the provisions of
25 CFR 2.19(b).

Briefly stated, the facts regarding
the appeal are as follows:

In response to notice styled Sale
of Grazing Privileges, dated Apr.
14, 1975, sealed bids received on or
before 9 a.m., Pacific Daylight
Time, Apr. 30, 1975,i were opened
immediately thereafter at the Uma-
tilla Indian Agency iii 'the presence
of bidders who dcesiredto attend.

Four bids were received on Range
Unit No. 12 which is the subject of
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this appeal. The bidders and the
amounts bid are as follows:

1. Anderson Land and Livestock-
$1,488.29.

2. John K. McLean-$1200
3. James Rosenberg-$,550
4. Anderson Land and Livestock-

$2,200

Anderson Land and Livestock
was declared the high bidder on
Range Unit No. 12 and on May 5,
1975, was officially awarded the
grazing privileges thereon by the
Superintendent of the Umatilla In-
dian Agency for the period Jan. 1,
1975, to Dec. 31, 1979. All bidders
on the unit involved were notified
of the award.

Thereafter, on May 23, 1975,
James Rosenberg, through his at-
torney, Ralph Currin, filed a peti-
tion appealing the Superintendent's
decision awarding the grazing priv-
ileges to Anderson Land and Live-
stock. The petitioner alleges he was
the high bidder on the unit in ques-
tion based on the following asser-
tions:

That prior to Apr. 30, 1975, your peti-
tioner filed a sealed bid with the Bureau
of Indian Affairs, UImatilla Agency, in
the sum of $1,550.00 and deposited there-
with a Cashier Check No. 68019, issued
by First National Bank of Oregon, Pen-
dleton Branch, in the sum of $387.05.
There were three bids opened in the
amounts as follows:

Anderson Land and
Livestock -$1, 486. 29

John McClean [sio] $1,200. 00
James Rosenberg $1, 550. 00
Thereafter, Anderson Land & Live-

stock was permitted to file an additional
bid for the same grazing unit in the sum
of $2,200.00 and the grazing privileges
were awarded to said Anderson Land &
Livestock. Your petitioner understood

that any bidder was allowed only one bid
for each range unit. After Anderson
Land & Livestock heard the bid of your-
petitioner, it was allowed to bid again-
at a larger figure than its first bid.

Your petitioner alleges that the proce-
dure followed on the allowance of the-
second bid violates the spirit, if not the-
law, on sealed, competitive bidding.

Upon receipt of the Notice of Ap--
peal, the Assistant Area Director on
June 2, 1975, requested of appel--
lant's attorney via certified mail,
return receipt requested, proof of
service of the petition on John K.
McLean, one of the bidders on
Range Unit No. 12.

On July 10, 1975, the Area Di-
rector via certified mail, return re-
ceipt requested, advised appellant's
counsel that proof of service on
John K. McLean had not been re-
ceived and the failure to do so was
grounds for summary dismissal of
the appeal. The Area Director also,
advised appellant's counsel that the
appeal had been considered on its
merits and that the Superintend-
ent's decision awarding the grazing
privileges to Anderson Land and
Livestock was being sustained..
Among other things, the Area Di-
rector reported that the record did
not show "that an additional bid of
a larger figure was submitted by
Anderson Land and Livestock after
the bid of Mr. Rosenberg was read
at the bid opening."

On Aug. 1, 1975, the Area Di-
rector further advised appellant's
counsel that the appeal of May 23,.
1975, had been dismissed Ol July
10, 1975, specifically for failure to
file proof of service on John K.
McLean as required by 25 CFR
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2.11(a). No mention is made in the
letter of August 1, 1975, that the
merits of -the appeal of May 23,
1975, had been considered and a de-
cision rendered thereon.

It is from this decision of Aug. 1,
.1975, that the-appellant on Aug. 7,
'1975, filed a notice of appeal to the
Commissioner, Bureau of Indian
Affairs, setting forth the following
grounds:

1. The action of the Area Direc-
'tor in dismissing the -appeal was
'arbitrary and contrary to law be-
cause. John McLean is not an in-
terested party;

2. The appellant has not, been
-heard on the merits of his appeal
-which challenges the procedure
whereby a bidder is permitted two
'sealed bids indifferent sums on one
grazing range'iunit at one bid 'open-
ing.

On Jan. 27, 1975, the Acting
Deputy Commissioner of" Indian
Affairs via certified mail, return
receipt, requested, advised appel-
lant's attorney that the Board of
Indian Appeals would review and
Tender a final decision on the ap-
peal since the Commissioner had
failed to act on the 'appeal within
the 30-day limit set forth in 25
QFR, 2.19., Copies, thereof were

furnished the Portland Area Di-
rector, Anderson Land and 'Live-
stock Company, John' K. McLean
and Leslie Minthorn of the Con-
federated Tribes of Ufiatilla. '

No copy of the letter of Jan. 27,
1975, was' furnished the' Board. As
a consequence, the Board had no

knowledge of the intended referral
of the appeal until July 13, 1977,
when the, appeal record was sub-
mitted to the Board by the Bureau
of Indian Affairs. No explanation
was given as to why the Board had
not been furnished a copy of the
Jan. 27, 1975, letter.

The passage of ,some 21/2 years
without any action on the appeal
has for all intents and purposes
mooted'the appeal. However, it is
the opinion of this Board 'that 'a
decision is in order to dispose of the
issues 'raised in the -appeal and to
clarify the' record in regards
thereto.

:[1.] The Board is in agreement
with appellant's first contention
that John K. McLean was not an
interested party for service pur-
poses. under, the provisions of 25
CFR' 2.11(-a) ' which' provide for
service on' each 'inter.ested party
knoWnto' kim as sulh.. (Italics sup-
plied). The appellant in- this par-
ticiilar instance' did not consider
McLean as such' since he would not
be affected' by the outcome of the
appeal 25 CFR 2.1 (b) defines in-'
terested party" as any person whose
interest would'be adversely affected
by 'proceedings 'conducted u hder
this part. McLean, in the opinion
of this Board, had no interest in the
matter that 'would be adversely
affected by the tfinal outcome of the
appellant's' appeal. Accordingly,
the' Area, Director's decision hold-'
ing 'to the contrary should be
reversed.

441
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The Board however' is- not in
agreement with the appellant's
second contention that no bidder is
permitted two sealed bids in differ-
ent sums on one grazing range unit
at one bid opening.

[241 An examination of the terms
of the sale of grazing privileges in-
dicates no prohibition against the
submission of more tha n"one' bid' on
any one unit by any given bidder.
The record. shows Anderson'Land
and Livestock submitted two sepa-
rate bids on Range Unit No.-12, one
on Apr.. 29, 19QT, which was re-
ceived by the Agency at3 :55 pum.s
and. the other on Apr.. 30, 1975, at
S:55 a.m. The record further in-
dicates all bids submitted on Range
Unit No.. 12 were received prior to
9 a. M., Pacific Daylight Time, and
opened thereafter: in; accordance
with the terms of the sale.'We'find
no merit in appellant's allegation
that Anderson Land and Livestock
was permitted to file an additional
bid. after. appellant's .bid, was
opened and- heard., The evidence
clearly does not supportasuchi an
allegation.. On. the contrary, the
evidence indicates the four bids on
Range Unit No.. 12 were properly
received and opened and the award
made. accordingly. For- the fore-
going reasons the. Area Director's
decision of July 10, 1975, sustaining
the Superintendent's decision in
awarding Anderson Land and
Livestock Range Unit No. '1 2
should be affirmed.

NOW, THEREFORE by virtue
of the authority' delegated to the

Board' of Indian Appeals by the-
Secretary of the Interior, 43 CFR
4.1, the Area Director's decision of'
July 10, 1975, summarily dismiss-
ing the appellnt's'appeal of May.
23, 1975, is hereby REVERSIEf
for the reasons hereinabove stated
and the Area' Director's decision,
sustaining' the Superintendent's 'de-
cision awarding Range Unit No. 1
to Anderson Land and Livestock is
hereby AFFIRMED.

This decision is final for the
Department.;

ALEXANDER H:. WILQsON,

Chief Adiministra tire Judge,

We CONCUR:; 

M cITHELL J. SABAGII,

Administrative Judge.

War. PHILTP HORTON,

Administrative Judge.

THE EFFECT -OF MINING
CLAIMS ON SECRETARIAL
AUTHORITY TO ISSUE

'PROSPECTING. PERMAfITS
FOR; I COAL AND' P10S-
PIATE

Coal Leases and Pennits: Permits:
Generally -

A prospecting permit for coal cannot be
issued. for land subject to a claim. If a
prospecting permit for coal purports to
cover land subject t a mining claim, it
is invalid as to that land. Consequently,
in demonstrating a discovery of coal in
commercial Quantities in land subject to
a prospecting permit, the permittee must
exclude coal in land covered by a mining
claim.
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AUTHORITY TO ISSUE PROSPECTING PERMITS FOR

COAL AND PHOSPHATE.
Au.gust 2, 1977 .

Phosphate Leases and Permits: Permits

A prospecting permit for phosphate can-
not be issued for land subject to a claim.
If a prospecting permit for, phosphate
purports to cover dand subject to. a min-
ing claim, it is invalid as to that. land.
Consequently, in demonstrating a discov-
ery of a' valuable deposit of phosphate in
land subject to a prospecting permit, the
permittee must exclude any phosphate -in
land covered by a mining claim.

Multiple Mineral Development Act:
Generally

The Multiple Mineral Development Act
did' not amend the Mineral Leasing Act
to authoriz6 the issuane' of' prospecting
permits'for coal 'which cover lands sub-
ject to'mining laims.- '

M36893

Augwst 2, 1977

OPINION BY SOLICITOR
KR UL IT

OFFICE OF THE SOLICITOR

TO: SECRETARY -; -

FROM: SOLICITOR

SUBJECT:' THE EFFECT OF
MINING CLAIMS ON SECRE-
TARIAL AUTHORITY TO IS-
SUE'PROSPECTNG PERMITS
FOR COAL AND PHOSPHATE

Question Presented

Sec. 9 (b) of, the Mineral Leasing,
Act of 1920 states:

Where prospecting or exploratory
work is necessary to determine the ex-

istence or- workability of phosphate-
deposits in any 1unclainced, undeveloped
area, the Secretary of the Interior is
authorized to issue: * a prospecting
permit * * *. (Italics added.)

30 U.S.C. § 211 (b) (1970).

Almost identical language was.
found in sec. 2(b), 30 U.S.C.
§ 201(b) (1970), prior to its amend-

ment by sec. 4 of the Federal Coal
Leasing Amendments Act of 1975,

Aug. 4,1976 '(90'Stat. 1085). I have
been asked to determine' what effect
the emphasized language has on th&
Secretary's authority to issue pros-
pecting permits for those two min-
erals on lands subject to mining
claims located under the Mining
Law of 1872,' 30 u.s.a §§ 21-51

In a memorandum dated'Jan. 19,.
1977, then Deputy Solicitor' Garner
concluded that lands included in an
unpatented mining claim cannot be
made subject to a prospecting per-

mit for,' phosphate or coal. The
opinion stated that a coal or,*phos-
phate permit which included land
embraced in a mining claim was a

nullity 'with respect to that land7
and any discovery on that land
could not support the issuance of a
noncompetitive lease. This 'mem-
orandum' was not formally
published.

'Because of the 'imprtance of the
question, I have reexamined the

matter and agree with the'conclu-
sion of the memorandum.

4421` 443-



444 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 I.D.

Summary of Opinion

In 1920, Congress established a-
limitation on the issuance of coal
prospecting permits to "unclaimed";
areas. It failed to repeal that limita-
tion in the Multiple Mineral Devel-
opment Act of 1954. In 1960, Con-
gress enacted an.amendment con-
taining an identical limitation on
the issuance of prospecting permits
for phosphate. Consequently, I con-
cude that Congress'intended per-
mits for these two minerals to be
limited to "unclaimed" areas. This
precludes the issuance of valid coal
and phosphate prospecting permits
in those areas subject to an. unpat-
ented mining claim, but does not
mean that previously issued pros-
pecting permits. which include
claimed land are invalid; rather, it
means that those permits are ap-
plicable only to those lands em-
braced in the permits which were
"unclaimed" at the time the permits
were issued.

I.-Background-Passage of Mineral
Leaising Acti.

: In 1920, Congress enacted legisla-
tion' prescribing how private parties
could acquire rights to federally
owned coal, sodium, oil. shale, gas,
oil and phosphate;' which made a
radical departure from the -prior

1 In 191T, Congress had removed potassium
from the mining laws, and introduced a system
similar to that for coal, oil, gas, and sodium
under the 1920 Act. In 1926, Congress re-
moved sulphur in Louisiana (and later, in
1932, in New Mexico) from the rining laws,
and treated it similarly to those minerals that
were included in the Mineral Leasing Act. 30

d U.S.C. 271-276 (1970). In 1927, Congress
included potassium under the Mineral Leasing

* Act, 30 U.S.C. 3281-87 (970) :

method of disposing of mineral re-
sources owned in the United States.
Prior to 1920,

-These minerals with the exception of
coal were subject to location under
the Mining Law of 1872, 30 .s.c.
§ 21-54, which had allowed prospec-
tors and mining operators, without
the prior approval of the Secretary
of the Interior, to explore for mineral
resources anywhere on the public
lands
if the exploration was successful, a
person could develop the minerals and
was guaranteed the right of exclusive
possession against all including the
United States

-he eould also become the owner of
the property containing the minerals
by filing a patent application and pay-
ing a minimal charge for the land

-CaL. was subject, to purchase under
the coal land laws, 30 U.S.C. §71-77,
either through application, 30 U.S.C.
§ 71, or through a preference- entry
earned by opening and improving a
coal mine, 30 u.S.S. §72. See gen-
erally, Regulatons, 46 LED. 131
*(1917.)..

In 1920, legislation authorized the
Secretary to grant prospecting per-
mits for' coal, '30 U.S.C. § 201 (b)
(since repealed by the Federal Coal
Leasing Amendments Act of 1975);
oil and gas, 30 U.S.C. § 221 (since
repealed); and sodium, 30' U.S.C.
§ 261 (1970) .JiOf these four min-,
erals, only the coal section limited:
the Secretary to. issuing permits on.
"unclaimed. undeveloped" areas.2

2 Se'c. 2(b) ivas amended on Aug. 4, 1976 by
see. 4 of the Federal Coal Leasing Amendments
Act of 1975 (90 Stat. 1083, 1085), and no
longer authorizes the, granting of prospecting
permits for coal. Although the'Mineral Leasing
Act, as amended and supplemented, also
authorizes the Department to issue prospecting
permits for sodium, sulphur, and potassium, 30
U.sC: -3 261, 271, 281,these sections do not

(Continued)i
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There is no clear explanation in the
legislative history of the 1920 Act
why there was a limitation of coal
prospecting permits to.'"unclaimed"
areas. The bill which became the
Mineral Leasing Act of 1920 did
not, as introduced, permit prospect-
ing permits for coal. S. 2775, 66th
Cong., 1st Sess. A section author-
izing such permits was added in
committee without extensive discus-
sion. H. Rep. No. 398, House Com-
mittee on Public Lands, p. 13
(1919).

Because. the reason for including
the "unclaimed" limitation is not ex-
plained in the legislative history,
there is no clear expression of Con-
gress' motive. It is, however, worth
noting that in previous delibera-
tions over bills to create a mineral
leasing system, Congress had re-
jected amendments which would
have authorized prospecting per-
mits for coal. The reason expressed
was that no coal exploration was
needed; there were large areas of
the public lands' where coal was
known to exist:

Twenty million acres of [public -land
withdrawn as valuable for coal] has been
classified and offered for sale so the areas
of coal are known. It is not like oil and
other unknown minerals. No-preliminary
permit is here necessary. * * t

(Continued)
use the words "unclaimed, undeveloped." How-
ever, the Bureau of Land Management's regu-
lations, as they were recodified in 1970, state
that prospecting permits will be granted only
on "unclaimed, undeveloped" lands. 43 CFR
3510.1-1. I :

51 Cong. Rec. at 15182 (1914) (Re-
marks of C olgressman Ferris).

In' light of this- background, the
addition of the "unclaimed" limita-
tion to the bill in 1919 was presum-
ably to ensure that coal prospecting
permits would never be granted on
lands that had been explored for
any mineral. Congress probably de-
termined, in other words, that it is
not in the public interest 'for per-
sons to obtain prospecting permits,
and eventually noncompetitive
leases, for coal in areas where,
under mining claims or through
other mineral development, kowl-
edge: has already been obtained
about the land's potential value' for
coal.3

II. The Meaning of "Unolaimed"

The Department has never for-
mally defined "unclaimed" as it vas
usedin 30 U.S.C. § 201(b): (1970).
The Department has, however, ruled
several times on the meaning of the
phrase "valid claims," which is used
in sec. 37 of the Mineral Leasing

This explanation is further supported by
Congress' limiting the issuance of coal pros-
pecting permits to "'unideveloped" as well as
"unclaimed" lands. Just as when land has been
claimed under the Mining Act, when land has
been "developed" for its mineral value under
some other law, knowledge of its potential
value for coal has probably been obtained. By
inserting this limitation, Congress' deemed it
improper for a person with that prior knowl-
edge gained under another statute to obtain a
noncompetitive lease. Because of the difficulty
of determining whether a person had such
prior knowledge, Congress made the prohibi-
tion a blanket one. See, eg., Sincrair mfia8,
Ino., A-27160 (Aug., 18, 1955) (the Depart-
ment cannot grant a prospecting permit for
lands on which abandoned mines are present).
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Act. 30 U.S.;C. § 193 (i970), Tlat that mineral leases and mining
phrase, the Department has said, in- . claims were incompatible. For ex-
cludes both claims under the mining ample, since the Supreme Court had
laws and claims under the eo'al land ruled in Deff nback v. Hawke, 115
laws, and any other claims to the U:S. 401, 406 (1885), that the De-
land which may have; existed. Oil partinent could. not grant less than
and Gas- I'nstrutions 47; L.D: 437 full title to a mi'ing claimant, the
(1920) (Oil and gas mining claims Department decided in 1924 that a

are valid claims under § 37 of the mining claim could not be located on
Mineral Leasing Act);'. John- B. lands subject to a mineral lease. Jo-

'Forrester, 48 LD. 188, 190 (1921) (a seph E. McClory, 50 L.D. 623, 626
coal land claim can be valid under (1924).
see. 37, as are other typ s of claims More to the point here, the De-
which if regularly. followed up partment also ruled that a mineral
would; ripeni into ownership of the lease or permit could not be issued
land); Accord, Sowithport. Land & on lands subject to a mining claim.
Conbmnercial Co.'v. Udall, 371 F.2d In Henry V. Pollack, 48 L.D. '
526 (9th Cir. 1967). Based on these (1921), the Department ruled that a
decisions, 'unclimed"Jland must be subsisting mining location barred
that land which-is not subject to a the issuance of a prospecting permit
valid 'inini claim, oal land laim, under the Act of October 2, 1917,
or any other claim- which could because "the Land Department can-
ripen into full ownership of the not, with propriety, recognize any
land. ''0 ;- - - 6 other disposition or'appropriation

of the land 'unless and until it has
III. Early A d'ministr tion of Mi?< been 'shown' that the. mining claim

, ,eal, leasig, Act: J . `AMing has beenabandoned." 48 L.D. -at .
Clairnni:and Mineral leases ' Although made in the contextofthe

'The liitial regiilations of' the Ie- Potassium Act, the Pollack rnling
pai'tineint l eenlntink the Mineral was eqpially. applicable to the Min-
Leasiffi Xct tdid not giv6'anyspe eral Leasing Act. And in fact, the
cial attention to the "unclaimed" Department later rulqd'leases un

i'iimtlt~oF& o't issuanc' "o' 'o'al dge the 1920-Act could not be grant-
permits. 47 L.D. 489-512' (1920). ed for lands subject to vali' iining

"Ii-''fat tb epartnent'intei- claims. ( Ohio Oil' Co. V.; W. F. Bis-
pteted the Wineral Leasing.'Act to singer, 58 ID. -753 ('1944); Maron
pi~oj~t;'ikssuance of perits and F. JAeii, 63 D. '7' (1956).4;'
leases for all leasable minerals, on . . - .

lands subject to 4alidmining claimls. ' The rule Involved In these cases is not
unique to the Mlineral Leasing Act The Depart-

iAlthough this result wasf nQt ex- ment had long had a rule that con60icfin-g-e-

prest1l' .dictated' by the Minral tries for the same land could not be permitted.~ Artur ItLee, 1 LD119 (92o5) (no
Leasing`Act (except forthe express mining clalms can'be located on classified coal
liniitati6n on coal prospecting per- lands that are valuable for coal) See alse,

.oe :v. AltmnA, 54 D 4T' (i932) and' cases
mite), it was:bed on the priniciple citdin that decision.
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From 1920 until 1954, then, the
Department construed its authority
under the Mineral Leasing Act and
the Mining Law, to preclude the is-
suance, of a mineral lease on lands
subject to a mining claim, and vice-
versa. This rule applied not only to
coal, which uniquely contained the
unclaimed undeveloped" lan-
guage, but to all leasable minerals.5

As the Department saidlin one case,
"[T]here is no record in the land
office; of lands covered by, mining
claims, and one who takes an oil and
gas lease, or makes any entry on
public lands, does so subject to, the
possibility that a-valid mining claim
eKists thereon.'" Marion F. Jnsen,
suprct at-74. Because of the Depart-
ment's interpretation of the Mineral
Leasing Act as it applied to other
minerals, there. was no occasion
priort t1954 to specially address the
unique limitation.on ,coal prospect-,
ing -pe rmits-to "unclaimed" land. -

IV. Enactmet' of tlie Mu/fltl
A'2IinacraS Deeopme Y Act

. AWhen- the d mnand for uraniu,
oil and-gas rapidlyl increased after
WoTlci a-.,I , the con Wets betweei
miner-al leases and-m-ining-claim'ans
became significant because, many
areas that were-potentially valuable
for luraminum were also -valuable for
oils anr jgsleasing. At that time
some. Isixtly million acres f land
were covered by oil and gas leases.
These jands were-offllimits to:loca;

' . -:'i;. .- -,.- -.

, ProfspeFing permits for phosphate were not
authorized until.196Q ,S9ee pp., 9-10, below.

tion for uranium claims. Nonethe-
less, many persons located mining
claims on them. Congress tempo-
rarily relieved this problen in 1953
by validating a limited class of il-
legally located claims. Act of Alg.
12, 1953, 30 U.S.C. §§ 501-505
('190).:: f : 
'In 1954, Congress' passed the

Multiple Mineral Development Act,
30 U.S.C. §§521-531 (1970), as a
permanent solution to this problem.
The purpose of that legisiation was
to eliminate conflicts between those
claiming under the Mineral Leasing

Act, and those claiming- minerals
under the'Mining Law. In the past,
these conflicts "prevented tiineral
developient of the saimie tracts of
public lands fromi goiig forth under
both systems."; S 'Rep. No. 1610,
83d Cong., 2d Sess 1'(1954).

The legislative histor-y makes
clear fhat, although the lanhguage'of
the statute'was general Congress
wvas 'primarily' coienerTn'ed 'with'tlie
imnlediate probleni of conflicts be-.
ieen' uranium and' oil' andgas de-
velopihent. For' exare, ; Senate
Relprt No. 1610, 83d 0ngtess,
Seion t tesat

The intentof the bliS. 3344is to-:esolve
conflicts,between,,the mining:laws of the
United tates and 'the Mineral Leasing
Act wiich have' pr`vented- ineral develi
opment of the same tracts of- the-public
lands: from going forwariihder both sys-
tems. Land on which mieilcations
have been madefunder ihe Mienal Leas-
ing Act, and on the other-hand; land cov-
ered by: an oil and gas ase ''or permit
or an AIppliciatioa or , ,oorthe ame,
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under the Mineral Leasing Act or known
to be valuable for oil and gas or other
Leasing Act minerals could not be located
mnder the mining laws.
- S. 3344 would permit the development
of mineral resources of the public lands,
including uranium, to go forward on the
same tracts of land under both systems.
It would thus be a step forward in the
development of the natural resources of
the nation. An immediate effect would be
the opening of some 60 million acres of
publicland, now under oil and gas leases,
to location for uranium and other miner-
als. At the same time, it would stimu-
late oil and gas development on the
public lands by authorizing operations for
leasable minerals on lands open to loca-
tion under the mining laws, and by estab-
lishing a means for determining the va-
lidity of any rights claimed for Leasing
Act minerals under patents, and mining
claims located prior to the effective date
of this Act.

The Multiple Mineral Develop-
ment Act did not expressly repeal
the unique prohibition against the
issuance of coal prospecting per-
mits in areas subject to mining
claims. Indeedj there is no indica-
tion that either the House or the
Senate addressed the question of
the effect of the Multiple Mineral
Development Act on the Depart-
ment's authority to issue coal pro-
specting permits. Except for the
fact that the language of the 1954
Act does not expressly exclude coal
prospecting permits from its am-
bit-that is,. it is generally'phrased
to cover ail minerals 6 -there is

eThere is mention in some of the testimony
in Committeehearings on the 1954 Act that
the Act would apply to coal leases. See, e.g.,
flearings before the Subcommittee on Public
Lands, Committee on Interior and Insular
Affairs, United States Senate, on S. 3344, i9d.
Cong., 2d Sess., p. 40 (May 18, 1954) (Testi-
mony of Clair M. Senior, private attorney). It

nothing to indicate that Congress
intended in 1954 to repeal the spe-
cial limitation on coal prospecting
permits. In particular, there is no
indication that Congress deter-
mined that the presumed reason for
originally including the limita-
tion-the prevention of unfair ad-
vantage against the United States
because of knowledge of coal lands
gained by prospecting for non-leas-
able minerals-had disappeared
with the passage of time.

:Repeals by implication are gen-
erally not favored; Horton v. 'Man-
ca'r, 417 U.S. 535, 549-51 (1974);
United States v. Greathouse, 166
U.S. 601 (1897). Rather, courts
have usually held that Congress
must express itself clearly and un-
equivocally in order to repeal ex-
isting law. The presumption is
based on the, fact that; the legisla-
ture is "presumed to envision the
whole body of law when it enacts
new legislation; and, therefore, 'if a
repeal of a prior law is intended,
expressly to designate the offending
provisions rather than to leave the
repeal to arise by necessary impli-
cation of the later enactment." 1A
Sutherland Statutory Costruc-
tion, § 23.10 (4th Ed. 1972); see
arso, Continental Insurance Co. v.
Simpson, 8 F.2d 439 (4th Cir. 1925).
The 'Supreme Court 'has recently
observed: "In the' absence. of some
affirmative showing of an- inten-
tion to repeal, the only permissible
justification for a repeal by impli-

is undisputed that the 1954 Act applies to
competitive coal leases; the only question here
is whether It also applies to coal prospecting
permits. There is no mention in the legislative
history of that narrower issue.
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cation is when the earlier and
later statutes are irreconcilable."
Morton v., Mancari, supra at 550
(citation omitted). This is not the
case here. Construing the 1954 Act
not to repeal the "unclaimed" lim-
itation on coal permits is entirely
consistent with Congress' original
decision to include a unique limita-
tion on coal permits in the Mineral
Leasing Act of 1920.

It is also an axiom of interpreta-
tion that ordinarily every word in
a statute is to be given meaning, and
the plain meaning. of words is to be
enforced. Cf. Distnct of Columbia
National Bank v. District of Colum-
bia, 348 F. 2d 808, 810 (D.C. Cir.
1965) ("The plain meaning of the
words is generally the most per-
suasive evidence of the intent of the
legislature * e * and must be given
application, however hard or unex-
pected the particular effect, where
ambiguous language calls for a log-
ical and sensible result.") Iconstrue
the fact that Congress left the "un-
claimed" limitation in the coal. sec-
tion after 1954 to mean that it was
intended to remain a limitation on
the issuance of coal prospecting
permits.

V. 1960 Anendmwent to the Mineral
Leasing Act Authorising Phos-
phate Prospecting Permits

In fact, only six-years later, Con-
gress gave a further clear indication
that it intended "unclaimed" to re-
main in the Mineral Leasing Act.
In 1960,.- Congress amended the

Mineral Leasing Act to provide for
prospecting permits for phosphate.
In doing so, it used the "unclaimed,
undeveloped" language that had
previously been included in the coal
prospecting permit provisions. 30
U.S.C. § 211(b) (1970).

The legislative history showed
that Congress expressly parroted
the language of the coal section. In
fact, both the House and the Senate
bills, as introduced, merely added
"phosphate" to the existing section
authorizing the issuance of pros-
pecting permits for sodium (30
U.S.C. § 261 (1970), which did not
contain a limitation to "unclaimed"
land. (S. 2061,86th Cong., 1st Sess.;
H.R. 7987, 86th Cong., 1st Sess.)
Both the House and Senate bills
were reported out of committee in
revised form, modeled after the
coal section, upon the request of the
Department 7

.Other sections in the Mineral
Leasing Act authorized the issuance

7 Prior to 1960, the Department issued non-
competitive leases for phosphate, even though
such leases were not explicitly authorized by.
§ 9 of the Mineral Leasing Act. Such leases
served essentially the same purpose as pros-
pecting permits, but were not limited to un-
claimed, undeveloped areas. Believing that
there were practical problems with, issuing
noncompetitive leases for phosphate, the De-
partment supported the 1960 amendment giv-
ing It express authority to issue prospecting'
permits. Although an argument can be con-
structed that Congress, 'desiring to encourage
exploration for phosphate, would not have
limited permit issuance more strictly than had
previously been the case, this argument finds
only faint support in the legislative history,
see H. Rep. No. 1278, 80th Cong., 2d Sess.
(1960), and is refuted by the deliberate selec,
tion of the coal provision as the model for this
amendment.: ' 
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of prospecting permits for other.
minerals without such a limitation.,
fee, e.g., 30 U.S.C. § 201 (sodium);
30 U.S.C. § 271 (sulphur); 30
U.S.C. §281 (potash). Because
Congress failed to select any of
these as models, for the phosphate
prospecting permit section, and be-
cause phosphate, like coal, is a
bedded minrial whose existence
may be discovered relatively easily,
Congress' seletiopn of the coal per-
mil provision as; a: model for the
phosphate permit section must be
deemed deliberate. :.g: 

VI. Subseque'nt Interpetato~n 'by
the Departnent-

.The Department has, formally
considered whether the'.xistence of
a mining-claim barred the issuance
of a phosphate prospecting permit
in only' one case since 196o. IIn
Ar<thur l. Rankisn, 73 I.D. 305
(1966), Rankin appealed from a, de-

cision by the' Chief, Branch of Min-
eral Appeals, Bureau of Land
Managemeit, that dismissed his
protest against issuance of a phos-
phate prospecting permit 't-' ->n-
neth Davis. Rankin owned two min-
ing 'claims, on which he clainied' to
have discovered gold and silver, on
the. land included inDavis' permit.
He had also filed; a phosphate pros-
pecting permit application for that
land, and' 'claimed that h,; rather
than Davis, should obtain the phos-
phate permit. .

:The decision states that before
any permit could be issued, it must
first be determined 'that the land
applied for is an "unclaimed, unde-

veloped" area. 73 I.D. at 308. Since
Rankin's mining claims had not
been declared invalid, they "must be
regarded as outstanding prnma
facie valid claims," and further:
"Consequently, the'lands embraced
in them cannot be considered as 'un-
claimed' lands for which phosphate
prospecting permits may be issued.'
73 I.R at 314. And if Rankin takes
no further action the decision
states, his own permit application
"will have to'be rejected as being
for land which is not 'unclaiffed.'`"
73' I.D. at 315. The holding, then,
is that land is not "unclaimed" for
the purpoes of 30 S'.'C §211(b)
if it is covered byan' utstanding
prina face. valid mnin claim.

The import of the decision is
however, not so~ straightforward
once its urface is scratched. The de-
cision, discusses the historical con-
flict' .between mining -claims and
mineral leasing, and appears to as-
snme'.that the Multiple MieraI De-
Velopment Act of 1954 resolved this
'coflict' insofar as phosphate was
conceriied.' (Of course,' it must be
r'membered tat'it did resolve the
coinflictl until 19 60,' when. Congress
enacted the special provision for
phosphate permits with the "un-
claimed" limitation.) But the deci-
sinn' did not address itself at. all t6
the impact of the 1960 amendment
on the 1954 Act. Instead,' it' re-
manded the.. case..for further pro-
ceedings, 'noting that Davis could
institute proceedings under sec. 7 of
the Multiple Mineral Development
Act to attempt to eliminate Ran-
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kin's- right to: the, phosphate. under
his mining claiml. .73 I.D. at 315.E

On remand. Rankin relinquished
any rights to phosphate, and also
withdrew his applicatiofn for a
phosphate.prospecting permit. He
retained, however, his right to-non-
leasable minerals under the ur 7

patented mining claims- he held.
Subsequently, Davis was issued a
prospecting- permit. for phosphate.

Tihem ultimate result of this dis-
pute assumes thait the holder of -a
lnining. gclaimn may waive and sur-
render' his rights to a leasable .mi'n-
eral-andi thus permlit.issUanlce of a
prospecting permit.: It askumes,;in
other words, that sec. 8of the Mul-
tiple Mineral :Development --Act,
authorizingsuch a waiver, applies.
-I-f this was the interpretation'im-

plicitly adopted, I find it contrary
to the spirit as we-ll as laiguage of
the Mineral' Leasing Act. If. the

purpose of 'the "un1aimed" liinita-
tion was to- prohibit: a person. from
enjoying' Ta'lionconpfetitive lease on
the basis of -knowled~e he* obtained
under'-. a, mining' claim;' it 'should
also bar the'relinquishileiit of that
right, especially :if 'for; consideia'-
tion,' to another who niay reap that
same :'benefit. Although there is -iio
evidence 'ivhetheri Rankin 'shared

wVi'th Davis whatever knowledge he
had about phosphate deposits': ol-
his claim, the plain language of' the

8 The decision notes the incongruity of Ran-
kin's argument that the land was "cIaiied"
under the Mining Act, because his own pending
application for a phosphate prospecting permit
assumed that the land was "unclaimed" ibid.

Act isthat a permit cannot be is-
sued for land. on. which a mininig
claim exists.. Allowing retroactive
surrender of such a mining- claim-to
reinstate or validate .a, 'p/ revisuqly.
issued permit is contrary to this
language 'and 'its assumed' -purpose'

,It is,, readily apparent tat 4e
I-,aRqfin decision .is - confused, and.
confusing., Specifically its. language.
and egasoning. seem-, not to -be en,
fireyl consistent~l with -the eventual
outcome-the issuane pf a: pros-
pectinig pe~rrnit,: to.Davis. It.,ex-
pressly gives.meaning lto the -''un-
claimed-. limitation on, the.., one
liand,, and-then, appears implicitly
to.denyit meaning- .Qntheother.-

In seeki.g: to ascevtain Rankin's
meaning, it is worth. noting fthat no
evidence of a consistent administra-
tive .practice onthis issuehas been
discovered. Al-though the ultimate
result :of the, -RcaAkin dispute . was
that a phosphate -pro'specting, per'
mit was issued in a "claimed" area,,
no regulation, administtative.;deci-
sion,. istructional niemorandum, or

ther writtn -evidence' of Depart-
mental policy, was,. to the, best, 'of
my knowledgeever issued...'either
before or after the- Raikin decision.

-Because 6f its internal confusion;
and -its faillure t coliider the effect
of the 1960 amendment on,-the-1954
Act, ' this decisi6n- , pro ides little
help -in determinig whether a
phosphate prospecting p'ermit -may
be issued on lands subj ect ton mining
claims. To the extent that it may
hold that phosphate prospecting

451
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permits issued under the 1960 Act
remain subject to the Multiple Min-
eral Development Act of 1954, de-
spite the "unclaimed" limitation
subsequently imposed on such per-
mits by Congress, I hold it is clearly
inconsistent with the manifest con-.
gressional intent.9

VII. TAe Effect of This Decision

It should be noted that the effect
of this interpretation is a narrow
one. It does not prevent the Depart-
ment from- competitively leasing
coal or phosphate on lands subject
to a mining claim. Rather, it only
precludes issuance of a prospecting
permit for these minerals. As sug-
gested above, this comports with
Congress' presumed reason for
originally incorporating the "un-
claimed" limitation into the coal
subsection; ie., to limit exploration
to situations where no previous
knowledge of the character of the
land had beenI obtained through
mineral exploration under the Min-
ing Act of 1872 or. the coal land
laws.

The only; issue remaining is
whether the Department should
examine existing' preference-right
leases resulting from prospecting
permits which may have been is-
sued on "claimed" areas. This could
involve permits extending back to
1954 for coal's and 1960 for phos-

As noted earlier, however, this holding
seems consistent with the Rawkin decision's
conclusion that lands embraced In valid mining
claims generally cannot be considered as "un-
claimed" lands for which prospecting permits
may be ssued.

10 Prior to passage of the Multiple Mineral
Development Act of 1954, the Department's
policy was to; issue coal permits only in "un-

phate. Because this opinion repre-
sents the first time the question has
been squarely and fully considered,
the practical effect of making this
opinion retroactive isbnot clear.

To the extent that existing leases
may have been based on invalid
permits, however, I must consider
whether this opinion should be
made applicable to them. Since the
Department has not had a well-
considered. and unequivocally ex-
pressed position on this issue, but
since its agents may have issued
leases pursuant to an interpretation
contrary to the new one expressed
herein, the observation of the Court
of Appeals in Atlantic Richfield
Co. v. Hickel, 432 F. 2d 587, 591-92
(10th Cir. 1970) is particularly
apt: "[T]he United States may not
be estopped from asserting a law-
ful claim by the erroneous or un-
authorized actions or statements of
its agents or employees, nor may
the rights of the United States be
waived by unauthorized agents'
acts." The acquiescence by the gov-
ernment's agents and acceptance of
a lesser royalty were held in that
case not to estop the government or
alter the Secretary's obligation to
enforce the law. See also, Automo-
bile, CluD of Michigan v. Commis-
sioner, 353 U.S. 180, 185 (1957);
Fed. CropIns. Corp. v. Merrill, 332
U.S. 380, 384-85 (1947); Utah
Power and light Co. v. Morton, 243
U.S. 389, 410 (1917).

There are several examples where
the Department has concluded -that

claimed". areas. After 1954, I can only assume
that policy remained In effect, since there is
no record of a contrary policy being adopted.,
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prior practice or interpretation was
simply erroneous. In some of these,
the revised interpretation was made
applicable to claims or applications
then pending. before the Depart-
ment; e.g., where the interest of the
United States in preventing im-
proper disposition of the public
lands was deemed to outweigh the
speculative interest of oil shale
claimants. United States v. Win-
negar, 81 I.D. 370 (1974), reversed
sub nora., ShelI Oil Co. v. Kleppe,
426 F. Supp. 894 (D. C olo. 1977).
Appeal pending No. 77-13-46
(10th Cir.) .(reversalof long-stand-
ing interpretation of application of
Mining Law of 1872 to oil shale
claimants).

In other§, the ruling was made
prospective only. For example, in
Issuance of Noncompetitive Oil and
Gas Leases on Lands Within the
Geologic Structure of Producing
Oil and Gas Fields, 74 I.D. 285
(1967), the Solicitor concluded that,
contrary to prior practice, noncom-
petitive oil and gas lease offers must
be rejected if they were included in
a known geologic structure any time
before the lease was issued. 74 .D.
at 285-86. Failure to apply this
principle in the past undoubtedly
cost the United States revenue-at
a minimum, leases were obtained
without competitive bidding or the
payment of bonuses. Applying the
doctrine to existing leases would
have, on the other hand, possibly re-
suited in the cancellation of scores
of leases, some of which could have

been almost fifty years old. Conse-
quently, the decision was made pros-
pective only. 74 I.D. at 290. This
position was, approved in McD ade v.
Morton, 353 F. Supp. 1006. (D.D.C-
1973), aff'd, 494 F. 2d 1156 (D.C.
Cir. 1974). See also, Franco West-
ern Oil o. (Supp.), 65 I.D. 427
(1958), approved, Safarik v. Udall
304 F. 2d 944 (D.C. Cir. 1962) crt.
den., 371 U.S. 901 (1962).

There is no specific evidence to
suggest that these lessees acted in
less than good faith. in securing
these leases. And,. a requirment that
lessees relinquish those portions of
their leases which are subject to
mining claims could impose a serious
burden. on them. Coal or phosphate
is being extracted pursuant to some
of these leases. People are employed
in planning, mining, and reclama-
tion; other are relying on the coal
or phosphate being produced. Con-
sequently, this decision should.not
apply to existing leases.

There is much less reason not to
apply the opinion to pending appli-
cations. The "unclaimed" limitation
is apparent on the face of the stat-
ute. No applicant has a justifiable
reliance interest until a lease is ac-
tually granted.. There-should be no
adverse impact on coal or phosphate
production.. In "claimed" areas
where deposits worth mining exist,
the Department may, consistent
with this opinion, decide to offer
these deposits for competitive leas-
ing.In general, considering the pur-
pose of the "unclaimed" limitation

453
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and the fact that no firm precedent braced in a mining claim is, in other
or longstanding interpretation is be7 words, a nullity with respect to that
ing reversed, this opinion should' land, and any discovery on that
apply to existing preference-right land could iot support the issuance
lease application. of a, nonconpetitive lease.

This interpretation does not 'rend- This Solicitor's Opinion was pre-
er 'illegal or invalid all 'outstara- 'pared with the assistance of Fredr
ing prospecting' permits for coal erick Ferguson, John Leshy 'and
and plhosphate; it merely, means Robert Uram.
that those permits are applicable o . KR'ULITZ,

only to the lands ebraced within
Solicitor.them- vhich are "unclaimed." This

result comports with'the consistent
practice of the Department' not to ARMCO STEEL CORPOEATIQN
warrant title whon it issues a per-
mit or lease. For example, the So- 8 IBMA 88
licitor has decided that ail oil and
gas lease is applicable' only to those Decided Augus3t 17, 1977
lands to which it may be applied A p b ' i E;oremI

1 ,, a /.. a: Appeal by the Millig Enforcement
under the law. In 'solicitor Opin- : S

iot^:0 39051v (&zbpp) \ (Nv 14 -and; Safety Administration from a
19o1)n , the60 Solicitor(suat (1?~ 1, * decision by Administrative Law Judge
1951); the Solicitor stated: (p.2):'

George A. . Koutras (Docket No.
The situation here is analogous to othe 75-669), dated June 10, 1975, gant-

situations which have arisen in this De- ing. application for review filed by
partment. It is my understanding that,
where an oil and gas. lease has beenl- i- Armco Steel Corporation pursuant to
sued covering both land which,,the De- sec. 105(a) of the Federal Coal Mine
partment had authority to lease and, Health: and 'Safety Act of 1969, and
inidvertently, land which. the Depart- c
ment had no authority to lease, it has p
b5enlthe customary' procedure to notify tion of said decision which rejected
the lessee- that the land which the De- Armco's theory' on the procedural
partin thad no authority to lease will validity of the order s to be;
be eliminated from the lease and that the reviewed.
lease shall henceforth cover only the land
whiidh- the Departihent 'ad authobrityi toi Aflrined in result. -
lease. - ' '- : . - S, > -); 

A jAtyig this standard to Out- Federal Coal Mine'Health and Safety
siandihi' phosphate aid.doal prds Act- of 1969-- Withdrawal Orders:
petiug permits means' that any Specificity'
land oh'ich -minin`g' claim had Where a sec. 104 (aJ withdrawal order

been -loea'ted must be exclud&d fro(n' fails to give' any description of the conI1

the scope 'of the permit; eve though ditions or: practices assertedly creating
the laud de*cripto in te pet the alleged imminent danger thevarioutsthi land dscriptlon in te perilit.-is-

portions, of the Act relating to the sec.
appears toinclude it. A prospecting 104e)' requirement that orders issued

permit ehich includes land' emw contain a' detailed description of such
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conditionsor practices demand that such
an order be vacated.

APPEARANCES: Robert W. Long,
Esq.,' Associate: Solicitor, Thomas
Mascolino, Esq., Assistant Solicitor
and Robert A. Cohen, 'Esq.,', Trial
Attorney, for appellant/cross-appellee,
Mining Enforcement and. Safety Ad-
ministration; Stephen H, Watts: II,
Esq., and. William C. Payne, Esq.,
for -appellee/cross-appellant, Armco
Steel Corporation.

OPINION- BY -ADMIINISTRA-
TIVE JUDGE SCHELLEN-
BER G ,5.-- s .- f

iNTERIOR BOARD OF MIVINE
OPERATIONS APPEALES.

- Factual and Procedural
Backgro nd

This appeal has been taken by the
Mining Enforcement and Safety
Administration (MESA) from a
decision of Administrative Law.Xv
Judge CGeorge A. Koutras (Judge)
in which decision the Judge conl-
c1luded contrary to MESA's posi-
tion and vacated the order of with-
drawal which was the subject of the
action. ,The prevailing partyon that
issue Arimco .Steal' C orporation
,(Armnco),, cross-appealed, contend:
inthat it. wa error for the Judge
to rej~ectiltsariment that the sup-
ject; order was proceduralfyinvaolid.

On, Sept. 30,' 1974, Armcoiiotified
MESiA.thatin involuntayroof fall
buryimg 'i continuous- niinisig' ma-
chinJe,the' mac hine 9opernor ad a
htelper had occurred at. about 9? :1
that even-iing in thte N. 7' right saec-

tion of Armco's No. 9 Mine near
Twilight, West Virginia. MESA,
follkwing stindard procedure, in
turn notified various of its people
and dispatched inspectof's to th Ie
scene. Inspector William S. Pauley
'arrived atlthe mine at approximiate-
ly 1 :30 a.m. on Oct. 1, 1974, and
shortly thereafter entered the mine
and surveyed the fall scene. After
observing conditions and conduct-
ing certain rudimentary tests, In-
spedtor Pauley at about 4 a.m. the
same morning issued an order of
withidrawal covering the No. 7 right
section under sec. 104(a) of the Fed-
eral Coal Mine HEfealth and Safety
Act of 1969 (Act) ., This 'order, des-
ignated 1 VSP, ultimately became
the subject of the action which led
to the instant appeal. The order de-
scribedj the conditions which led to
its issuance as-follows: .

A roof fall-type fatal accident has oc-
curred in the 7 right section of this:mine
which -indicates that "imminent dan-
ger"-type conditions and/or practices
exists [C] at the mine,' which 'could rea-
sonably be expected to result in the injury
or death to': another person before such
conditions and/or praetices are abated
should normal mining, operations be per-
mitted to continue. Therefore, this With-
drawal Order is ssued in accordance with
seetion! 104 (a) of theAct,;to prevent uch
an cdnrrence until thie heretofore .con-
ditions and/or practices are abated. This
Withdrawal Order shall remain in effet
fcr the "area of the mine- as described
below utif 'such 'conditi'olls and/or prac-
tices are 'abated and' the affected' areas
of they mine' are returned'to normal dur-
ing, which time an Investigationi will b.g
conducted to establish, the details- of -the
accident and suitable procedures toi pre-

- 30 U.S.C. §§801-960;(1970).
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vent a future occurrence in accordance
with section 103 of the Act.

The next day, Oct. 2, 1974, an-
other MESA inspector, iDarlie F.
Anderson, a roof control expert, en-
tered the mine and conducted an
extensive examination of roof con-
ditions. The results of that examina-
tion were twofold. First, Inspector
Anderson modified the above-men-
tioned withdrawal order to describe
the conditions precedent to a termi-
nation of the order. Second, Inspec-
tor Anderson's findings were incor-
porated in a report of the incident
bearing the name of Inspector
Pauley as author. Armco having
satisfied the conditions contained in
Inspector Anderson's modification,
MESA terminated the order on
Oct. 7, 1974.

On Oct. 29, 1974, Armco filed an
Application for Review of the
order, claiming that it was invalid
because (a) it did not comply with
sec. 104(e) of the Act and (b) it was
issued in the absence of a valid im-
minent danger finding. After a hear-
ing conducted on Feb. 4, 1975, the
Judge, on June 10, 1975, issued a
decision in which he granted the
Application for Review and vacated
the order upon concluding that
"'[t]he preponderance of the evi-

dence and the facts adduced fail to
support a finding that the roof sup-
port $- $'*was inadequate and con-
stituted an imminent danger ** *"
As to the procedural claim, the
Judge found that although the
order failed to give a detailed de-
scription of the imminent danger
conditions, this essentially was a
technical defect and that insofar as

Armco was apprised of the condi-
tions and was not prejudiced by the
defect, the order effectively was
validly issued.

On June 27, 1975, MESA filed a
Notice of Appeal in regard to -the
Judge's decision herein. On July 2,
1975, Armco noted a cross-appeal on
that portion of the Judge's decision
which concluded adversely to Arm-
co's procedural claim. Both parties
filed timely reply briefs in regard-to
the respective appeals.

Contentions of the Parties

On appeal, MESA contends that
there were at least four errors in the
Judge's decision according to its
characterizations of the nature of
his decision and of the points he
considered in reaching that deci-
sion. In view of our emphasis in this
case and our decision on Armco's
cross-appeal, it is unnecessary for
us to reach MESA's appeal. It is
thus similarly unnecessary to set out
MESA's contentions and Armco's
counter arguments on MESA's
appeal.

As to its cross-appeal, Armco con-
tends that insofar as the Judge
agreed that the subject order failed
to-meet the particularity require-
ments of sec. 104(e), he erred in re-
jecting Armco's theory based on
that failure2 The Judge's rationale
for ignoring the technical defect of

. e 104(e) reads as follows:
"Notices and orders issued pursuant to this

section shall contain a detailed description of
the conditions or practices which cause and
constitute an imminent danger or a violation
of any mandatory health or safety standard
and, where appropriate, a description of the
area of the coal mine from which persons must
be withdrawn and prohibited from entering.";
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the order was that Armco had suf-
fered no prejudice as a result of that
defect. Perceiving that rationale to
go only to providing sufficient no-
tice to the operator so that it might
adequately prepare for the subse-
quent hearing, Armco first emphat-
ically asserts that it never claimed
that it was subjected to prejudicial
surprise nor that it did not receive
a full and fair hearing. Armco-then
indicates that another reason for
sec. 104(e)'s mandate is the protec-
tion it affords operators against
"arbitrary use and abuse of the
powers delegated [to MESA in-
spectors] under sec. 104(a) * *
A point pervasive throughout
Armco's brief is that an administra-
tive agency must proceed in accord-
ance with its own regulations and
mandates from its controlling stat-
utes. (Although Armco's argu-
ment centers on an agency's compli-
ance with its regulations, we have
taken the argument to encompass
statutory mandates, because see.
104(e) is, of course, a statute.)

MESA in-its reply brief supports
the Judge in his denial, of Armco's
claim based on section 104(e) defi-
ciency, but goes further to assert,
that despite the fact that the 'order
was admittedly poorly drafted, it
nevertheless "clearly indicates a se-
rious roof control problem * **.-

8sue Presented

Whether the failure of an order
to contain a detailed description of
the conditions or practices which
cause or constitute an imminent

danger pursuant to sec. 104 (e) ren-
ders such order invalid.

Discussions

In its posthearing brief designed
to assist the Judge in deciding the
case, Armco cited a number of fed-
eral court precedents for the no-
tion that an admninistrative agency
is inexorably bound to follow its
own regulations in dealing with
cases committed to its jurisdiction.
On appeal, Armco has cited the
same cases and a few more in an ef-
fort to contravene the Judge's de-
cision on this point. Our review of
these authorities leads us to con-
clude that all of these cases are dis-
tinguishable from this case because
each presented a situation where the
challenging party was subjected to
prejudice resulting from the failure
to follow the regulations precisely.
Each involved a substantial prej-
udice to the challenging party, and,
beyond that, the type of deficiency
involved in these cases generally
was a matter of deprivation of due
process, i.e., the failure to hold a
mandated hearing, the use of a hear-
ing examiner unqualified to deal
with the issues, or a relinquishment
of a decision-making power to a
body or party which may not exer-
cise that power under the operative
regulation. The Judge concluded
that this case did not present a situ-
ation of prejudice to Armco.

However, the lack of prejudice
to the operator does not provide full
answers to its questions of whether
the order was validly issued because
there are interests contemplated by
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the Act in relation to the sec. 104(e)
specificity requirement other than
possible prejudice to the operatr.
For instance, sec. 107 of the Act
deals with several situations unre-
lated to prejudice to the operator
in which sec. 104(e) specificity has
applicability. Sec. 107 (a) requires
that a copy of all notices and orders
issued by' MESA inspectors be
posted conspictiously on the mine
bulletin board. Sec. 107 (b) requires
the Secretary to imail a cpy of any
notice or order to 'the representative
of minors at the particular mine and
to the appropriate state public ojil-
eial'or agency charged with admnin-
istering state coal mine health or
safety laws. This scheme makes
clear that C'olgress intended that a
variety' of persons other than' 'the
operator be notified of any notices
or ordrs, and the importance to
suchipersons of clearly pecifying
the conditions and' practices which
are the' subject of the notice or or-
der is' obvious.i

We also note that sec. 104(f) re-
quires that each notice or order to
be- in writing;- logically, this- re-
quirement applies to all constituent
parts of notices and orders and thus
to the description' of the. allegedly
violative conditions or' practices
which are the subject of the notice
or order. In the instant case, the
"description"' of the conditions or

T Sec. 14(f) reads as follows:
'E-ach notice or 'order issued under this sec-

tion shall be given, promptly to the operator
of the coal mine or his agent by an authorized
representative of the Secretary issuing such
notice or order, and all such notices and orders
shall be in writing and shall be signed by such
representative."

practices on the face of the subject
order was not merely inadequate or
insufficiently detailed, it' 'was non-
existent. A quick 'review of the lan-
guagey'of the "description" discloses
that it is not a' description at alL It
is,' more than anything else, a par-
roting of the languae' of' see. 104
(a) with no description of any kind
as to the nature of the; "imminent-
dan``er-typei conditiohs and/or
practices." Thuss the order is faulty
not only because it fails to be specif-
ic as' required by sec. 104(e') but
also because it fails to set out any
description in writing as. required
by sec. -104 (f). Because the total
scheme of' the Act puts ~ premium
on detailed, written descriptions of
conditions and 'practices in' a; notice
oir 'order, in the: circumstances- of
this case, we mtay not contemplate
the verbal or otherwise circumstan-
tial' communication of the- descrip-
tion of the' operative 'practices or
conditions as fulfilling the- require-
ments'of this essential part of a
validly issued order.-

In consideration of the points set
out in the foregoing disc'ussion, we
are compelled to' conclude that the
Act contemplated a specific written
description of the conditions or
practices and that the subject order
was faulty for failiurle adequately
to describe the conditions or. prac-
tices 'giving rise to its issuance.
Since the Judge's decision was ulti-
mately in' Armco's favor on the
basis of the case's substance we will
affirm that ultimate judgment, and
we will vacate the order as request-
ed by Armco. : - S a
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* ,ORDER

WHEREFORE, pursuant to the
authority delegated to. the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that the decision ap-
pealed from in the above-captioned
appeal IS AFFIRMED. IN RE-
SULT and thei subject imminent
danger withdrawal .order. No. 1

SSp Of Sept. 30, 1974, IS, VA-
CATED in accordance with the
decihion herein.'. :: ' ,'

HoWARD J. SOHELLENBERG, Jr., 
Adiministrative Judge.

I coscuJR:, E

DAviD DOANE,

Chief Administrative Judge.

OLD BEN COAL COMPANY

8 IBMA 98 h

Decided Au7gust 17, 1977

Appeal by Mining Enforcement and
Safety Administration and the United
Mine Workers of America to review
an: initial decision entered: Mar.. 19,
1975, by Administrative Law Judge
John, R. Rampton, Jr. (Docket. No'
VINO 74-'1 1), granting. an applica-
tion for review filed by Old Ben Coal
Company. and. vacating 'an order of
withdrawal issued pursuant to sec.
104(c)(2)of the Federal Coal. Mine
Health and Safety Aet of 1969.

Affirmed. -- 

1. Federal Coal Mine Health and
Safety Act of 1969: Mandatory Safety

Standards: Acumulations' of Cosmn
bustible Materials

The phrase "shall be cleaned up; and tot
permitted to accumulate" encompasses
but one .act of violation of the safety
staindard set forth in section 304(a) of
the' Act and in 30 CPR 75.400.''

2. Federal Coal, Mine, Health and
Safety Act of 1969: Mandatory Safety
Standards: Ac'cumulations of Cm-
bustible Materials: Congressional Pur-
pose.

The Congressional purpose of the safety
standard contained inof theA t . t - s . 3 4 ( j f t h
Act was to minimize, tather than eliMi-
nate, the inevitable accumulations of
Combustible materis in active workings
of coal' mines V6 that they would be un-
likely to contiibute to coal mine fires or
propagate coal 'mine explosions.

3. Federal 'Coal Mine Health ' aid

Safety Act of 1969: Mandatory Safetly

Standards: Accumulations of Com-

bustible Materials: Coal Mine Oper-

atot Responsibility; i

At least three specific obligations are
imposed upon coal mine operators by the
provisions- of sec. 304(a) of the Act and
30 CPR 75.400: (1) to, inaugurate and
maintain regular programs to clean up
combustible materials that inevitably ac-
cumrulate as a result of ordinarry and rou-
tine mining operations; (2) 'to 'clean up
as promptly after' discovery asreason-
able, e traordinar-y !accumulationis of
combustibles resulting *from: such inci-
dents-;as roof falls, belt breakage; and
haulage accidents; and (3) to diligently
pursue-prompt discovery of suchaccumu-
lations in active workings.

4. Federal Coal Mine Health and

Safety Act of 1969,: Mandator Safety

Standards-: Accumulations: of Com-

bustible. Materials: Violations- d
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The mere presence of a deposit or accu-
mulation of coal dust, float coal dust,
loose coal or other combustible materials
in active workings in a coal mine is not,
by itself, a violation of sec. 304(a) of the
Act or 30 CFR 75.400.

5. Federal Coal Mine Health and
Safety Act of 1969: Mandatory Safety
Standards: Accumulations of Com-
bustible Materials: Elements of Proof

The elements of proof required to estab-
lish a violation of the safety standard
under sec. 804(a) of the, Act, or 30 CPR
75.400, are: (1) that an accumulation of
coal dust, float coal dust deposited on
rock dusted surfaces, loose coal, or other
combustible materials existed in the ac-
tive workings of a coal mine; (2) that
the coal mine operator was aware, or, by
the exercise of due diligence, should have
been aware of the existence of such ac-
cumulation; and (3) that the operator
failed to clean up such accumulation, or
undertake cleanup, within a reasonable
time after discovery, or after discovery
should have been made.

6. Federal Coal Mine Health and
Safety Act of 1969: Mandatory Health
Standards: Accumulations of Com-
bustible Materials: Reasonable Time

What constitutes a "reasonable time"
within which an operator may clean up
an accumulation after discovery, in order
to avoid violation of see. 304(a) of the
Act, or 80 CFR 75.400, depends upon a
case-by-case evaluation of the likelihood
of the spillage to contribute to a mine fire
or to propagate an explosion. Factors to
be considered include the mass, extent,
combustibility, and: volatility of the ac-
cumulation, as well as its proximity to
an ignition source.

7. Federal Coal Mine Health and
Safety Act of 1969: Mandatory Safety
Standards:: Accumulations of Com-
bustible Materials: Violation

Where a large accumulation of combusti-
ble material was present in the active
workings of a coal mine, consisting
mostly of spillage caused by a defective
beltline, and the coal mine operator,
within. a reasonable time after discovery,
dispatched a sufficient number of mine
personnel to promptly clean up the ac-
cumulation, the operator did not permit
the accumulation; and thus, did not vio-
late the safety standard of see. 304 (a)
of the Act or 30 CFR 75.400.

APPEARANCES: Richard V. Backley,
Esquire, Assistant Solicitor, and
Frederick W. Moncrief,.Esquire, Trial
Attorney, for appellant, Mining En-
forcement and Safety Administration;
Steven B. Jacobson, Esquire, for ap-
pellant, United Mine Workers of
America; Michael C. Hallerud, Esquire,
for appellee, Old Ben Coal Company.

OPINION BY CHIEF ADMIN-
ISTRATIVE JUDGE DOANE

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

Background

On July 13, 1973, at 9 am., a
Mining Enforcement: and Safety
Administration (MESA) Inspec-
tor, David Blackburn, issued to Old
Ben Coal Company (Old Ben) at
its No. 24 Mine in Franklin County,
Illinois, an order of withdrawal for
an alleged violation of 30 CFR
75.400, which is the regulatory
counterpart of the. mandatory
safety standard: set forth in sec.
304 (a) of the Federal Coal Mine
Health and Safety Act of 1969
(Act)?l This order, No. 1 DB, was
issued pursuant to sec. 104(c) (2) of

30 U.S. . § 801-960 (1970).
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the Act and indicated on its face
findings by the inspector that the
violation was caused by an unwar-
rantable failure to comply with
such standard and was of such a
nature as could significantly and
substantially contribute to the
cause and effect of a mine safety or
health hazard. The following con-
ditions or'practices were described
in that order by Inspector Black-
burn: 'V

Accumulations of loose coal'and coal
dust were observed where the 8 south
belt head of unit 405.12 dumps on to the
5 east south belt. The accumulations of
loose coal and coal dust were along and
under-the 8 south belt for approximately
60 feet. Also float coal dust was observed
a distinct black in color in the'8 south
belt head airlock. Accumulations of loose;
coal and coal dust were observed, from
the 8 south belt drive to 20 feet outby the
710 survey mark a distance of approxi-
mately 925 feet. The accumulations of
loose, coal and coal dust ranged in depth
from 2 to 14 inches on the east side of the
belt and from 2 to 6 inches on the west
side.

Three shuttle car dumping stations
had accumulations of loose coal and coal
dust averaging in depth of from 4 to 10
inches and each were approximately 8 to
10 feet in length.

Float coal dust was observed alongthis
8 south belt line from the belt drive to
the 710 foot.imark a distance of approxi-
mately 925 feet. This float coal dust a
distinct black in color was in the adjoin-
ing crosscuts of both the east and west
side of the belt.

This belt line had been previously re-
ported in the preshift examiner books
four (4) times.

On July 16, 1973, at 8:50 a.m., the
same inspector issued Order No. 1
DB terminating the July 13, 104 (c)
(2) order for the reason that the

violation had been totally abated.
On Aug. 9, 1973, Old Ben filed an
application for review of the July
13, 1973, order. Both MESA and
UMWA joined issue by responsive
pleadings and an videntiary hear-
ing on the matter was held at St.
Louis, Missouri, on July 22, 1974.

In a decision dated Mar. 19, 1975,
Administrative Law Judge Ramp-
ton (Judge) made the following
findings of fact: that the inspector
failed to verify with a 200 mesh
screen: or positively identify by
visual 'observation alone the float
coal dust indicated in the order, and
the credible testimony at the hear-
ing reflected that no- significant
float coal dust was present in the
affected section of the mine; that
the materials observed consisted
mostly of belt spillage which had
recently taken place and that wit-
nesses Mr. Rowland and Mr. Yat-
toni satisfactorily explained how
such problems can develop during
normal mining operations; that
Old Ben could not reasonably have
been expected to know and did not
know of the presence of the mate-
rials cited in the Order until the
shift began at 8- a.m., because at
that time the mine manager reviews
the examiner's report based on in-
spections made between 4 a.m. and
7 a.m.; that there was no unwar-
rantable failure by Old Ben to take
corrective action in light of the fact
that men were assigned to clean up
the accumulation and expected to
eliminate the cited conditions dur-
ing the first half of the shift begin-
ning at 8 a.m. on July 13, 1973; and

245-93--77-8
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that, particularly because testi-
monly established that the accumu-
lation was "mine run" coal which
has a higher than usual incombuti-
ble content and since there was no
possible ignition 'source, the'condi-
tions were not likely to significantly
and substantially co o-ntribute t a
safety hazard.

The Judge -made the following
conclusions of law MESA-failed to
prove by a preponderance of the evi-
dence that the combustible materials
were not being cleaned up anl Were
per-nitted to accumulate because
evidence showed that Old Ben was
cleaning up the combustible ma-
fterial.of its own initiative and Old
Ben commenced correctiv" action
within a reasonable tine; the al
spillage along the conveyor belt does
notby'itself, significantly and sub-
stantially contribute to the cause
and effect of a mine safety or health
hazard; and as soon as the operator
became aware of the cited con-
ditionsi, enough employees were
promptly assigned to abate the con-
ditions within a reasonable time so
that there was no unwarrantable
failire to comply with. the manda-
tory standard; the, subject order of
withdrawal was unlawfully issued
and imust be vacated ab initio.
WAhereupon, the Judge granted the
application for review ad vacated
the subject order of withdrawal as
void db initia. Tinely. notices of ap-
pear were 'filed by MESA and
UMWA.

Olt Apr. 28, 197 Old'Ben filed a
motion to- strike UIATA's notice of
appeal on the ground that after fil-
ing a responsive pleading, there was

no participation, by UMWA in the
proceedings below. On. Aug. 28,
1975, the Board, granted, Old- Ben's
motion. Timly briefs were filed by
AIESA and Old Ben..

(Contentioii of the Parties oir,
Appeal

MESA urges the Board to reverse
the decision: below and to dismiss
the application for review,-contend-
ing that the Judge erred in his inic
til decision:

(.1) by.finding thatthere was no
violation; of i30 CFR 75 .40; -

i(2) by finding that Old Bemi had
not unwaxrantably failed to comply
with the; law;

(3).-by concluding that a signifi-
c and substantial contribtion'to
minehealtih' and safety is a criterio'n
for a sec.i4(c) (2) order; and

* (4) by. substituting the word
"would" for the word "could" inap-
plying the- significant and substan-
tial contribution test.

Old Ben,,on the other hand, con-
tends that* the findings of fact and
conclusions of law embodied in the
initial decialsn of the Judge are
fully supported by the record and
are. proper as a,,matter of law, and
urges the Board to: affirm the de-
cision and sustain the application
for review.

Issues Presented. on Appeal

1. Whether the Adniinistrative
Law Judge erred as a inatter of law
or fact in- fuiding there was no 'vio-
lation of'30 CFR 75.400.'

2. Whether the Administrative
Law Judge erred as a matter of law
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or fact in finding that the cited con-,
ditions were not of ' such nature as
could significantly and substantially
contribute to the cause and effect of
a mine health or safety hazard.

3. Whether the Administrative
Law Judge erred as a matter of.law
or fact in finding that there was no
unwarrantable, failure on the part
of the operator to comply with 30
CFR 75.400.

:' DISCUSSION'':' 

Hoolding, of the Bbard 

; Our review of the record con-
vinces us that there is sutstantial,
reliable, and probative evidence to
support Judge Rampton's finding
that MESA failed to make out a
prima facie case-establishing a vio-
lation of 30 CFR 75.400. Therefore,
we must uphold the decision and
order of the Judge granting the ap-
plication for review and vacating as

void, . ab initio, Order of With-
drawal No. 1 DB, July 13, 1973.

This disposition of the first issue
obviates the necessity of reaching
the: othei two issues set forth
above.2 . Consequently, our discus-
sion will be confined to an analysis
of the safety standard alleged to

have 'been violated and of the evi'

To ascertain the Board's construction of
section 104(c) of the Act:(30 U.S.C.§ 814(c))
with respect to the terms, "unwarrantable
failure" and "violation of such nature as could
significantly and substantially contribute to
the cause and effect of a mine health or safety
hazard," see Zeigler Coal Company, :7 IBMA
250, 83 I.D. 127, 1976-1977 O5HlD par. 26,676
(1977), and Alabama By-Products C'crpqra-
tion, 7 IBMA 85, 83 I.D. 574, 1976-1977 OSHD
par. 21,298 (1976).
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deunce adduced which resulted in the
vacation of the subject withdrawal
order.

PURPOSE OF TE MANDA-
TORY. SAFETY STANDARD

:PERTAINING TO ACCUU[U- 
.LATIONS. OF. COMBUSTI-
BLE MATERIALS

The mandatory safety standard
alleged to have been Violated in the
'withdrawal order under''review, set
forth in 30 CFR 75.400' and in its
statutory counterp art, sec. '304 (a)
of the Act (30 U.S.C. §864(a)):,
freads as follows: . . .; . i

Coal dust, including float coal dust
deposited' on rock-dusted- surfaces loose
coal, and other combustible materials
shall be cleaned up and not be permitted
to accumulate in active workings, or on
electric equipment therein' [Italics~ 'sup-
plied.]

[1] ,At first blush it would appear
that the foregoing, language 'per-
mits the conclusion of alternative
violations. That is to say, there may
be one violation of the mandate to
clean up accumulations' of combust-
ible materials and another violation
of the prohibition' against permit-
ting such accumulations in active
workings. However, we reject this
concept as being out of focus with
the purpose of the' standard and
-with the practical realities of under-
ground coal mining. Furthermore,
the two phrases "shall be cleaned
up" and "not be perniifted :to ac-
cumulate?' are conjunctive-not dis-
junctive-indicating that only one
act of violation of the standard was
contemplated.

OLD BEN COAL COMPANY 
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[2] Any person who has been in a
coal mine and observed it in opera-
tion is aware of the fact that there
is no way of completely eliminating
accumulations of combustible ma-
terials. Where coal is being mined,
deposits or accumulations, either
large or small, of coal dust, float
coal dust, or loose pieces of coal are
inescapably bound to exist. There-
fore, it seems to us that the Con-
gressional purpose of' establishing
this standard was to vinimize,
rather than eliminate, accum ula-
tions of combustible materials so
that they would simply be. less
likely to present a safety hazard
source. Obviously, the ultimate
hazards sought to be eliminated are
coal mine fires and coal mine explo-
sions.3

Responsibilities Imposed Upon the
Coal Mine Operators

It is implicit in the standard that
the accumnulations of combustible
material be kept at a minimum at
all times in every coal mine. This
suggests that Congress intended

3The section-by-section analysis In the leg-
islative history: pertaining to the subject
standard reads as follows:

('Section 205. Combustible materials and
rock dusting

"Section 205(a)
"This section requires that the operator not

allow coal dust, loose coal, float coal dust or
other combustible materials to accumulate
underground.

"Tests, as well as experience, have proved
that inadequately inerted coal dust, float coal
dust, loose coal, or any combustible material
when placed in suspension will enter into and
propagate an explosion. The presence of such
coal dust and loose coal must be kept to a
minimum through a regular program of clean-
ing up such dust and coal." S. Rep. No. 91-411,
91st Cong., 1st Sess. 65 (1969).

that coal mine operators maintain
regular cleanup programs. How
else, in the ordinary course of min-
ing operations can they expect to
not permit accumulations of com-
bustible Materials? 4

[3] However, we believe that this
standard also was intended to im-
pose the requirement to clean up and
not permit accumulations of com-
bustible materials which occur as a
result of unusual circumstances, in-
cluding, but not limited to, roof
falls, belt breakage and haulage ac-
cidents. This responsibility lies out-
side the scope of a regular cleanup
program gand necessarily entails the
all-important time factor within
which corrective action must be
taken. We know of no precise time
formula or hard and fast time
schedule which could have general
application to all of 'these unusual
situations, Q'except, that cleanup
should be accomplished within a
"reasonable time" after discovery.
This time factor necessarily imposes
a third obligation upon the opera-
tor, and that is, to be conscientiously
alert and diligent toward prompt
discovery of accumulations of com-
bustibles in active workings.

What constitutes a reasonable
time .must be dictated by the ur-
gency created under the circum-
stances of each case. The urgency,
in turn, will depend upon the mass
and extent of the accumulation, as
well as the degree of danger posed
by other circumstances of the
hazard, such as the proximity of

'Id.
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ignition. sources. The longer, the ac-
cumulation remains without clean-
up, the greater the threat of a mine
fire or explosion.: Likewise, the
greater the mass and extent of the
accumulation, the greater the chance
it may contribute to a disaster be-
cause of the increased surface area
of combustible material exposed to
possible ignition sources.

Although each case must rest
strictly on objective judgment as to
whether a given operator at a given
time is in compliance with the sub-
ject standard, we will venture to set
forth some general guidelines. With
respect to the small, but inevitable
aggregations of combustible mate-
rials that accompany the ordinary,
routine, or normal mining opera-
tion, it is our view that the mainten-
ance of a regular cleanup programI,
which would incorporate from one
cleanup after two or three produc-
tion shifts to several cleanups per
production shift, depending upon
the volume of production involved,
might well satisfy the requirements
of the standard. On the other hand,'
where an operator encounters roof
falls, or other out-of-the-ordinary
spills, we believe the operator is
obliged to clean up the combustibles.
promptly upon discovery. Prompt
cleanup response to the unusual oc-
currences of excessive accumula-
tions of combustibles in a coal mine
may well be one of the most crucial
of all the obligations imposed by the
act upon a coal mine operator to
protect the safety of the miners.

CITATION AND ROOF OF
VIOLATIONS UNDER THE
STANDARD PERTAINING
TO ACCUMULATION OF
COMBUSTIBLE mATERIAL

Judging from the extraordinary
number of cases and amount of con-
troversy that has been generated un-
der this'standard, it is apparent that
the citation procedures by inspec-
tors and the elements of proof re-
quired to uphold the validity of
citations for alleged violations of
the standard 'bear discussion 'at some
length.

[4] In the great number of, cita-
tions for alleged violations of this
standard, which: we have observed,
rarely does the inspector include
more in his description of the vio-
lativewconditions and practices than
a statement of the location, size, ex-
tent, and general combustible con-
tent of accumulations which he
observed in the course of the inspec-
tion. rut in this proceeding the op-
erator has raised the subsidiary
issue of whether, proof of the mere
presence or existence of an accumuI
lation of combustible materials- in
active workings of the-mine is suffi-
cient, by itself, to establish a viola-
tion. (See Appellee's Br. p. 10.) We
hold that it is not. Certainly, the es-
istence of such an accumulation
may be one element of proof, but it
is not, per se, sufficient to sustain a
prima facie case.

The crux of the violation of this
standard is the failure to clean up,
or undertake to clean up, an accum-
ulation of combustible material
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which is already in existence. When
a coal mine operator undertakes, o'r
is engaged in, cleaning. up accumu-
lations of combustible material, he
is then certainly -not , permitting
such accumulation. It is also true
that an operator is permitting such
accumulations if he fails within a
resonable time to clean them up or
to undertake the cleanup.

The next logical inquiry'-is, from
what point should aninspector start
to measure the time factor in deter-
mining what 'is a reasonable' time.
""re believe such': measurement
should commence' with the time
when the operator first became
aware of the accumulation, either
actually or'constructively. Counsel
for Old Ben suggests that this ele-.
ment of the time factor is critical to
the establishment of a violation. We
agree, but subject to -the condition
that if an 'operator is hot aware,
but, by the exercise of due diligence,
should 'have been aware of the ex-`
istence; of: the accumulation, then,
the periodiof time subject to'the rea-
sonableliess test commences with the
time when' such' operator should`
have been aware. Inother words, we
feel that 'a coal mine operator can-
not reasonably be~ charged with the
failure-toyclean up ah- accumulation
of colnibustibles "when he does. not
know that it xists,'and; even by ex-
ercisiig odue diligence could not ,be
expecte to know. X . -.. :'i 

Ap]ieation -oi-f this time factor
necessarily imposes.a-responsibility
upon the coal mine 'inspectors to-:as-
certain, beforeissuing a citation iur-
der 30 CFR 75.400, the time when,
the operator or fits, agents discov-

ered, actually or constructively, the
existence of the accumulation of
combustibles. This may be done by
the use of logical conclusions drawn
from the circumstantial evidence.
An easier method might be, how-
ever, simply asking the miners and
foremen familiar with the mining
operations in the active workings
when and how the accumulation oc-
curred and whei and how, if at all,
it was discovered. It is, of course,
also 'iiportant that the inspectors
further ascertain what was done by
the operator, if anything, after dis-
covery. of the accumulation Did
the operator immediately undertake
to clean up the accumulation ? Vas
it ignored'completely? Was the op-
erator aware of the accumulation,
but, rightly. or: wrongly, decided
that it should be handled routinely
through the regular cleanup pro-
gram? All of these questions need
due consideration and resolution be-
fore 6-deciding to issue a cit'ation
charging a violation of' the subject
standard. If the inspector does de-
cide to issue such a citation, his de-'
terminations with regard to time of
discovery and'tine of inauguration
of cleaonup by. the operator, it seems
to us, are k~eyelements of, and'
shou],d be, included i the. factual
deseriptio,.of the' conditions aid

practices which are allegedmto con-
stititea. violation Iimaking these
detailed factual evaluations, the in-
spectors, hopefn]ly, will not ose
sight of the controlling iquiry' an-
den sec. 304 (a) of the Act-whether
the:operator is making every rea-
sonable effort to, minimize the ac-
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cumulations of combustible mate-
rial.

-] What, then, are the precise
elenents of proof required under
sec.: '04(a) of the Act (30 U.S.C.

864(a) (1970)) or 30- CFR
7540l0, to nake out a prima facie
case of violation ? We, hold them to
be as follows: (1) that an accumnu-
latibn of- combustible material .ex-
isted in the aetive workings, or on
electrical equipment in active work-
ings, of .a coal mine; (2) .that the
coal mine operator was aware, or, by
tie eercise of due diligenlen and
concern for the safety of the miners,
shotld have been, aware of the exist-
ence of such accumulation; and (3)
that the operatorfailed to clean up
such accumnulatioln orfailed to un-
dertake to clean it-up, within a rea-
sonable time, after discovery, or,
within, a reasonable. time after dis-
covery should have been made.

[6] As mentioned ili our discus-
slon of the responsibilities imposed
upon the coal muine operators, what
constitutesa ''reasonable time" must
be deterninedl on a case-by-case
evaluation of the urgency in terms
of likelilhoold of-- the acculullatioll
to ontribute to a-. mile- fire or to
propagate a explosion. 'Thiis eval-
uatin. may-. well depend- upOn such
fatoi s as the inss,' extent, coi'buls-
tibiity, and volatiiit± df thie K
dPnulaion aswdl as its prximuity
to' an gition source.

"Efii c 2A4ddued in this Case

.In this case, the -Judge obseirved
that ,there -was no: kubstantial evi-
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dence adduced at the hearing 'which
supported the inspector's allegation
of the presence o f any significant
amount of foatcoal dust. Henoted
that the inspector did not verify the
content;of the accumulated material
with a 200 mesh screen and that the
inspector admitted that he could'hot
identify float coal dust by visuial ob-
servatioi alone. (Dec. 8.) The rec-
ord supports these observations
(Tr. 40, 46>.Ir. Guy Yattoni7 the
safety: director for Old Ben, in the
opinion of Judge Rampton, effec-
tively refuted 'the ispec.tor's testi-
mony as to the alleged-float coal
dust (Tr. 125-126) and We are dis'
inclined to disturb the' credibility
findino-s of the Judge oa this point.

The witnesses: for the operator
did not dispute the testimony of the
inspector pertaining to the exist-
:efce of accumulations of loose coal
and 6oal dust along the S south belt-
line for a distance of approximately
9,25feet However; Old Ben did ef-
fectiv'ely establish at the hearing
that the. inspector made no atte6mhpt
to deterrnine thiebasic question of
how or .wn. the 5 ccuimulations ac-
crued or wlhat cletinup by the oper-
ator 'Was undertaken.. This was il-'
Iustrated by, the following testi-
niony "o5 the' inspector on cross-ex-

Q. Did.you gp there [the affected, areal
told you about a problem

there br kfidthing like ithat?
kA. Nro sl. it ' 4 ' :'

-Q..-Did you by any-chance speak to any
of the reshift examiners-who had told
you at this area was having problems
or smethink?
- A. No sir . .. ::
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Q. Did you make any effort to find out
from company personnel or bargaining
unit people how long the material that
you saw had been left?

A. Not that I can remember, no.
Q. You say you didn't make any effort

at all to find out how long the material
along the belt or at the dumping stations
had been there?

A* I don't remember making any ef-
fort, no.

The operator's witnesses pro-
vided the only evidence explaining
hov and when the combustible ma-
terials had accumulated and what
and when corrective action was
taken. Mr. Steve Rowland, a grad-
uate mining engineer, and produc-
tion foreman of Mine No. 24 for
Old Ben, testified that the accumu-
lations occurred during the shift
preceding the morning shift of July
13, when the inspection took place,
and that they were caused by a belt
separation (Tr. 154); that there
had been alignment and tension
problems with the belt (Tr. 157)
and that the mine manager sent
men to restore tension to the belt
and realign it to prevent continued
spillage, which was done (Tr. 158);
that also, on the morning of the in-
spection, after checking the pre-
shift examination reports, inspect-
ing the beltline, and making the
face areas, he immediately assigned
the bobcat and shuttle car operators
to shovel the side dumps along the
belt (Tr. 156); and that the mine
manager had told him that two belt
shovelers had been sent to the 8th
south belt in response to the pre-
shift examination report which
showed the belt dirty on the just-
concluded shift (Tr. 156). Mr. Yat-

toni verified this by his testimony
that he observed the two belt
shovelers beginning their work 'at
185 station along the beltline as he
walked in with the inspector (Tr.
11t4).- -

On the basis of the foregoing dis-
cussion of the evidence, together
with our reading of the total record
in this case, we are satisfied that
substantial, reliable, and credible
evidence was adduced to support the
findings of fact made by Judge
Rampton in substance as follows:
(1) that the accumulations alleged
in the subject order consisted almost
exclusively of belt spillage which
had developed during the midnight
shift, immediately preceding the
shift during which the inspection
took place, and mostly during the
latter part of that shift (Dec. 3,
Finding No. 7); (2) that the oper-
ator could not reasonably have' been
expected to know of the presence of
the combustible materials until the
beginning of the second shift based
on the midnight examiner's report
of inspections made between 4 a.m.
and 7 a.m. (Dec. 4, Finding No. 8);
(3) that the operator first gained
actual knowledge of the accumula-
tions when the mine manager and
the production manager reviewed
the mine examiner's report and the
production manager walked) the
belt at the section shortly before
the inspection began (Dec. 4, Find-
ing No. 9); (4) that the operator
took corrective action upon discov-
ery of the problem by assigning men
to clean up prior to the arrival of
the inspector and could have ex-
pected eimination of the cited con-
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ditions during the first half of the'
shift (Dec. 4, Finding No. 10); (5)
that the operator was in compli-
ance with its MESA-approved
cleanup plan. (Dec. 4, Finding No.
12.)

We also agree with the conclu-
sions reached by Judge Rampton
that: an order of withdrawal issued
pursuant to sec. 14(c)(2) of the
Act must be vacated as void ab ini-
tio if there is a failure of proof of
a violation of a mandatory health
or safety standard (Dec. 5, Conclu-
sion No. 3) ; and that there was no
violation of 30 CFR 75.400 because
MESA failed to prove by a pre-
ponderance of the evidence that the
combustible materials were 'not be-
ing cleaned up and were permitted
to accumulate (Dec.' 5, Conclusion
No.4).

[7] The evidence here conclu-
sively establishes that although
most of the combustible materials
did exist in the subject mine as al-
leged in the order under review, as
soon as the operator became aware
of the cited conditions, enough em-
ployees were promptly dispatched
to abate the conditions -within a
reasonable time.' The evidence fur-
ther clearly established that the op-
erator was following a regular pro-
cedure reasonably calculated to
alert its personnel to the hazards
posed by accumulations of combus-
tible materials. Consequently, there
was no permitting of an accumula-
tion by the operator and no viola-
tion of the subject standard.

Also, we are in full accord with
Judge Rampton's conclusions that

A
2
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the determination of what consti-
tutes a reasonable time must be
made with respect to the facts of
each case, considering: (1) -the ex-
tent of the danger created by the
presence of combustible materials;
(2) the urgency with which correc-
tive action must be taken; and (3)
the operator's adherence to its own
established cleanup 'procedures.
(See Dec. 5, Conclusion No. 4.)

The holding and order of the Ad-
ministrative Law Judge, that Or-
der of Withdrawal No. 1 DB, July
13, 1973, was unlawfully issued and
void ab initio, must be affirmed.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED, that the decision of
the AdministrativeLaw Judge in
the above-captioned case IS AF-
FIRMED.

DAVID DO:ANE,

Chief Admini trative Judge.

I coNaCR:

HOWARD J. SHELLENBERG, JR.,

Adiministrative Judge.-X 

PEABODY COAL COMPANY

8 IBMA 121

Decided August 4, 1977

Appeal by Mining Enforcement and
Safety Administration from a decision
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by Administrative Law Judge John R.
Rampton, dated Sept. 24, 1975, in
Docket Nos. VINC 74-142-P,:
74-200-B,. 74-201-P,, 74-230-P,
74-243-P, and 74-279-P, in which
the Judge affirmed 30 violations, va-
cated ' 17 Notices of Violation, and
assessed civil penalties in the aggre-
gate' sum of '$5,300 pursuant to sec.
109 of the Federal Coal Moine Health
and' Safety Act of 1969.'.' 

Aflimned in part and reversed in
partj

1. Federal Coal Mine Health . and
Safety' Act of 1969: Mandatory Safety
Standards: Ventilation Plan

Evidence of failure by an operator to com-
ply with the provisions of its approved
ventilation oIan constitutes' a violation
of 30. OFE 75.316. . -

2. Fedeirial Coal 'Mine- Health- and
Safet 'Act of 1969: Mandatory Safety
Standards: :Roof Control 
A violation of 30 CER 75.200 is estab-
lishbdc ihere it is showni that an operator
failed to comply with the provisions of
its approved roof control plan in that the
roof bolting pattern prescribed therein

was destroyed by' loosening two, roof

bolts for use as cable anchors.

APPEARANCES: Thomas A. asco-
lino,. Esq., Assistant Solicitor,-.and
Leo J. McGinn Esq., Trial Attorney,
for: appellant, Mining Enforcement
and Safety Administration; 'David S.
Hemenway, Esq., Assistant Secretary
and Assistant General Counsel, for
appellee, Peabody. Coal Company.

OPINION BY CHIE ADMIN-
ISTRATIVE JUDGE DOANE

INTERIOR BOARD OF MINE
OPERATIONSAPPEALS -

In its appeal. in the instant case,
the Mining Enforcement and Safe-
ty Administration (MESA), dial-
lenges a decision by the Adminis-
trative Law Judge which vacated
10. notices. of !'violation on- the
ground that MESA had failed to,
establish the fact of violation of the
various luandatory standards.

With respect to eight of these no--
tices of violations which, ME SA
claims-, wer erroneously; vacated by
the Judge,..the Board has reviewed
the, .,record . -and considered the
briefs, of both ME SA' afid :Peabody
Coal Company .(Peabody)'.' The
Board-has coneluded that the. deci-
sion of the. Judge is supported by
the substantial evidence of record
and that MESA has failed to denm-
onttrate why the findings of fact
and coiclusions of law -should not be
affitinedl. -'N0':-:'X

'Fire:'ofi those' 'eight' violftionls
arise uder 30 CFR 75.400 'ae',re
vacated by' the Judge because
ME SA failed.tot Meet its prima fa-
cie burdel of establishing that the
operator had permitted Pombus tib le
materials to accumulate. No. evi-

dence was submitted with respect to
'how long the conditions. cited 'ex-

isted or whether efforts to clean up
were undertaken Iwithin a- reason-
able time by the operator (Dec. 10;
20, 23, 26, 46). TheBoard has re-

cently held that in- theabselce' of
such evidence a violation of 30 CFR
75.400 cannot be found to have been
established.: Old Ben Coal Corn-

[84 I.D.5
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pany, 8 IBMA 98, 84 I.D. 459
(1977).. ;, .

The decision will, therefore, ad-
dress the remaining two challenged
violations which. the Board believes
were established by a preponder-
ance of the' evidence, and which
shpuld be reinstated.., 

Factual Baekgr ound.

On Nov. 5, 1973; a MESA inspec-
tor issued Notice of Violation.,No.
2' LDC to P-eabody which, aleged a
violation'of 30- CFk 75.316 in that:
"There were (5) five& open crosscuts
in the line of pillis sep afrting. the

ntake from the return arcourses.
(VITC 74-142-i --.) .;

The notice was' based upon Pea-
body's failure.,to comply with its
ventilation, plan, submitted and
adopted pursuantto 30 CFR 75.316.
In its posthearing brief, Peabody
stated in pertinent part.: "'[Tihe
rea problem ,anc ' admitted' viol'a'-
tion is the:, failure to have th e three
pernmanent stoppings; in; the cross-
cuts. 'This; was the cause of the is-
suiance of. tlhe firsf ,notice [o. 1
LI)C, iNov.' 5,j19738Jand, ,in reality
is the only prqven` violaton :'which
respondent readily concedes ex.
ists.,' (Italics added.), (Br.,p; 12.)

The violation wvhich Peabody
concedes was based upon 30 C~FR
75.o01, the notice alleging that' there
was insufficient air flow in the last
open' crosscut.

The Judge affirmed the 'notice
based upon violation of '30 CFR
75.301, and' vacated the notice based

-upon 30 CFR 75.316 On. thre ground
that such regulation required only
the submissionf and adoption of a
ventilation plan. Th' 'Judge' stated
that if'suffcient air was not reach-
ing the face, a notice' of violation of
30 CFR 775.301 should have been
issued. '

In its brief 'on appeal, MESA
submitted 'tiat the Judge eried as
a matter of law, cting the Board's
decision i n Zeigle& Coal (Conipany,

4 IBMA' 30; 82 LD.' 36;-1974-1975
OSIID par. J119,237- '(i1975), aft'd,
Zeigler Coad Cor many 'v. Kieppe,
536 F.2d 398 (D.C. Cir. 1976), wich
held that from the. requirement of
section; 303(o); of the Act (the-statu-
tory -G6unterpart 'of' 30 CFR
75.316);^ a'ventilationi pai' be'sub-
5nittd ad adotedy'th e operator,
iti ' 'follow-s that the Secretary must
havie'powers to enforce adherence to
the plan."' Peab'ody' responded that
thle Judge based his' action 'not.only
on the ground that 30 CFiR 75.316
was not the proper mandafory
standard to cite, but als6 -on the Ifact
that the instant- ' violation was
directly ;related to and' probably
caused the' violation 'of .30 CFR
76.301, a" violation' for, which a
penalty was assessed-

B.

On June 26, 1973 a MESA in-
spector ssued Notice 'of Violation
No. 2 DB, alleging a violation of..30
CFR 75.200 in that:-

There wkas a violation of 'the roof con-
trol plan in' that roof.bolts, two in num-
ber, .had been loosen [sic] to anchor the
two shuttle cars' trailing cables, thereby

469] - .
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destroying the roof bolt pattern in that
the nearest bolt to the rib was 8 feet and
7-12 feet between bolts in the 3rd west
section off the main south entries.

At the hearing, the inspector tes-
tified in pertinent part: "Well, the
roof control plan as I remember it
states that roof bolts should be in-
stalled four feet from the rib and
on! five foot centers, * * " (Tr.
203; Docket No. VINC V-200-f).l

Peabody offered no rebutting evi-
deuce, nor did it question the in-
spector's recollection as to the re-
quirements of the roof control plan.

In vacating this notice, the Judge
found that:

There was no testimony or available
evidence that any person had proceeded
underneath this area, or that this was an
active underground roadway, travelway,
or working place. In the absence of such
testimony, the bare description of the
violation as contained in the notice,
which does not specify that any of the
miners had proceeded beyond the last
permanent support, I can make no find-
ing that a violation has occurred.

(Dec. 33).

MESA submitted on appeal that
the notice adequately -described a:
violation of 30 OFR 75.200 in that
the operator had failed to comply
with 'its roof control plan and that
it was an active working area of the
mine. Accordingly, MESA con-
tended that a prima facie case of
-violation had been- established
which Peabody 'did not rebut. Pea-

1 The citation to the transcript refers to that
portion of the hearing which commenced at
4 p.m. on Jan. 7, 1975. Unfortunately, the
separate volumes of the transcript were not
properly numbered in sequential order, nor
were the many exhibits correctly numbered
when admitted.

body responded, on appeal, that the
Judge was correct when he found
that there was insufficient evidence
to support a finding of violation.

Issues Presented

A.
Whether the Judge erred in con-

cluding that the violation of a
ventilation plan does not constitute
a violation of 30 CFR 75.316.

B. 

Whether the Judge erred in con-
cluding 'that noncompliance with
the provisions of a roof control
plan was not a violation of 30 CFR
75.200 in the absence of evidence
that miners had proceeded into the
violative portion of the mine.

Discussion'

A.

[1] Although Notice of Violation
No. 2 LDC did not state on its face
that the condition cited existed in
violation of Peabody's ventilation
plan, unrebutted testimony, elicited
at the hearing, indicates that the
condition existed because Peabody
failed' to comply with its plan. In
reachirl' his decision that no viola-
tion had been proved by MESA:,
the Judge concluded that a viola-
tion of a ventilation plan is not a
violation of 30 CFR 75.316 (Dec
13). The Board disagrees. In
Zeigler CoaZ Company, supra, the
Board held that the failure by an
operator to comply with its ap-
proved ventilation plan would
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support the issuance of a sec. 104
(b) notice of violation. In that
case, the inspector cited the condi-
tion as a violation of 30 CFR 75.316
and the Board reasoned that be-
cause a ventilation plan must be
approved by. the Secretary, it
logically followed that the Secre-
tary must have power to enforce
compliance with such plan.V

Accordingly, the Board is of the
opinion that *the Judge erred in
dismissing the Petition for Assess-
ment of Civil Penalty with respect
to this violation on the ground that
the wrong-regulation was cited. In-
asmuch as the inspector's testimony
indicated that Peabody's ventila-
tion plan required the missing
stoppings and Peabody admitted
such noncompliance with its plan in
its posthearing brief, the Board
concludes that the violation existed
as alleged.2

In the interests of expedition the
Board will assess, a penalty for this
violation rather than 'remand the
case to the Judge for that purpose.
We accept the Judge's determina-
tions with respect to the statutory
criteria of size of business, effect of
penalty on ability to continue in
business, history of previous viola-
tions, and good faith in abatement
as they are supported by the sub-

2 The Judge did not address Peabody's con-
tention that the violation of its ventilation
plan resulted In the condition which gave rise
to the violation of 30 CPR 75.301 and there.
fore, only one violation existed. The Board
believes that this argument is without merit
as a deviation from an approved ventilation
plan is a separate violation rrespective f its
possible causal connection to another distinct
violation of a mandatory standard.

stantial evidence of record. With re-
spect to the remaining criteria of
negligence and gravity, because this
condition was a major and easily
recognizable deviation from the ap-
proved ventilation plan, we find
Peabody to have been negligent.
Further, inasmuch as the condition
contributed to the situation cited in
Notice of Violation No. 1 LDC and
:an insufficient quantity of 'air could
lead to a buildup of methane, we are
of the opinion that the violation was
serious. Based upon the foregoing,
the Board considers a penalty as-
sessment of $200 to be warranted for
this violation.

In his decision with respect to the
second alleged violation described
above, the Judge held that an un-
refuted allegation of noncompliance
with a roof control plan was insuf-
ficient to support a finding of viola-
tion of 30 CFR 75.200 in the absence
of evidence that miners were present
in the violative portion of the mine.

[2] To the contrary, the Board
has held that the provisions of roof
control plans are enforceable as
mandatory standards. Zeigler Coal
Company, 5 IBMA 132, 82 I.D. 441,
1975-1976 OSHID par. 19,998
(1975). Accordingly, inasmuch as
the uncontroverted evidence of rec-
ord indicates that due to the loosen-
ing of two roof bolts the prescribed
roof bolt pattern was destroyed and
Peabody's roof control plan vio-
lated, the Board holds that the con-
dition cited constitutes a violation

469] 473
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of 30 CFR 75.200. It is unnecessary
tion that MESA prove that a mintr
to the establishment of this- viola-
had proceeded' beyond the last per-
manent roof support.

As in the case' of the previous
violation, the Board' accepts the
Judge's determinations with respect
to the statutory criteria of size of

business, effect of the penalty s-
sessment, good faith in abatement,
and history of previous violations.
With respect to the remaining crit-
eria of negligence and gravity, we

find that Peabody was negligent due
to the fact that the roof bolts were
intentionally loosened to provide

cable anchors. The gravity of this
violation will be deemed nonserious
because there is no indication in the
record of the-'conditionof the roof
other thantha'tithe roo bolting pat-
tern was i destroyed. 'Ac'cordingily,
the Boald 'is of' the 'opinion that a
penalty assessment 10 -is' war-
ranted foi this'violation.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Scretary of- the Interior 43
CFR 4.1(4), IT IS HEREBY OR-
DERED that:

(1) The Judge's decision with re-
spect to Notices of Violation No. 2
LDC, November 5, 1973, and No. 2
DB, June 26, 1973, IS RE-
VERSED, the '*Notices REIN-
STATED, and a penalty of $200 for
the first,'and $100 for the latter IS
ASSESSED;

'(2) The femainder of the Judge's
ledision IS AFFIRMED and

(3) Peabody Coal Company pay
the penalty assessed: in the aggre-
gate. sum of $; 600 on or before 30
days from the date of this decision.

i;DAt'ID CDOANE,.

- Chief 'Admnistrat-e Judge.

I rCONC R

IvtnJ~. SCHtLtE;NhERn, Jr.,:
ALdninietitive Judge: '~0It

t~~~~~~ ,'i :: ,{ ,... , 

; ~~ ~ ~~~~ .
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BUREAU OF LAND MANAGEMENT
v.

ROSS BABCOCK

32 IBLA 174
Decided September 15,1977

Appeal from the decision of Adminis-
trative Law Judge Michael L. More-
house directing appellant to pay
damages for grazing trespass.
IDAHO 030-76-3003(SC).

Affirmed as modifed.

1. Grazing Permits and Licenses: Tres-
pass-Trespass: Generally,

One who grazes livestock in a grazing
Allotment without authorization prior to
the issuance of a license commits a graz-
ing trespass.

2.. Grazing Permits and Licenses: Tres-
pass-Trespass: Measure of Damages

Under existing regulations, where a graz-
ing trespass is not clearly willful, dam-
ages are to be computed at the rate of
$2 per AUM of federal forage consumed
or the commercial rate, whichever is
greater.

3. Grazing Permits and Licenses: Gen-
erally-Grazing Permits and Licenses:
Trespass-Trespass: Generally

Where there is a final administrative de-
termination of the assessment of dam-
ages for a grazing trespass by a licensee,
no license or permit should thereafter be
issued or renewed until payment of the
assessed amount.

4. Administrative Procedure: Burden
of Proof-Administrative Procedure:
Decisions-Administrative Procedure:
Hearings-Administrative Procedure:
Substantial Evidence-Evidence: Bur-

218-048-77

den of Proof-Evidence: Sufficiency-
Hearings-Rules of Practice: Evi-
dence

After holding a hearing pursuant to the
Administrative Procedure Act, an Ad-
ministrative Law Judge may properly
find that a person has committed a graz-
ing trespass if that finding is in accord-
ance with and supported by reliable, pro-
bative, and substantial evidence. Because
a grazing trespass proceeding is not a
criminal proceeding, it need not be proved
beyond a reasonable doubt that a partic-
ular individual committed the trespass.

5. Evidence: Generally-Grazing Per-
mits and Licenses: Trespass-Rules of
Practice: Evidence-Trespass: Mea-
sure of Damages

When 33 percent of the available forage
in a grazing allotment is on federal land
and the remainder is on private land, it
is appropriate to find that 33 percent of
the forage consumed by cattle through-
out the allotment was federal forage, in
the absence of evidence to the contrary.

6. Administrative Authority: Gener-
ally-Constitutional law: Generally-
Grazing Permits and Licenses: Tres-
pass-Secretary of the Interior-
Trespass: Generally

Pursuant to the Property Clause of the
U.S. Constitution, art. IV, § 3, cl. 2, Con-
gress has: enacted the Taylor Grazing
Act, 43 U.S.C. §315 et seq. (1970), and
other statutory authority which empower
the Secretary of the Interior to define
what conduct constitutes a grazing tres-
pass and to determine whether or not an
individual has committed a trespass.

7. Administrative Procedure: Hear-
ings-Constitutional Law: Gener-
ally-Grazing Permits and Licenses:
Trespass-Hearings-Rules of Prac-
tice: Hearings-Trespass: Generally

84 I.D. No. 9
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There.is no constitutional right to a jury
trial in an administrative proceeding
such as a grazing trespass hearing.

8. Administrative Procedure: Adnin-
istrative Law Judges-Administrative
Procedure: Administrative Procedure
Act-Administrative Procedure: Hear-
ings-Constitutional Law: Gen-
erally-Grazing Permits and Licenses:
Administrative, Law judge-Grazing
Permits and Licenses:, Trespass-
Hearings-R1ules of Practice: Hearings

Administrative hearings required in
grazing trespass cases are not an unlaw-
fal exereise of judicial power and meet
constitutional- -requirements and the.
standards of the Administrative Pro-
cedure Act. The constitutional require-
ment of due process is not violated mere-
ly because an Administrative Law Judge
is employed by the: Department of the
'Interior. X -

9. Administrative~ Authority: Gen-
erally-Constitutional Law: Gener-
ally-Grazing, Permits and Licenses:
Generally-Public Lands: Generally-
Secretary of the Interior-State Laws

Under the Supremacy Clause, V.S. Const.,
art. VI, cl. 2, federal laws, including
federal grazing regulations, override con-
flicting state laws with respect to public
lands.

10. Accounts: Payments-Contracts:
Performance or Default: Release and
Settlement-Grazing Permits and
Licenses: Trespass-Trespass: Gen-
erally

Where cattle are admitted to an allot-
ment at the beginning of the usual graz-
ing season but prior to the issuance of a
license for that season, and payment is
later made by a check which recites that
it is "payment in full for 1975 grazing
fee," the Bureau of Land Management
vnay properly deposit the check, allotting

part -of. the proceeds for the grazing li-
cense for the rest of the season, and de-
posit the remainder of the proceeds in
a suspense account pending resolution of
the trespass. Such ation indicates that
the check was not accepted in settlement
of the trespass damages, and cashing the
check does not constitute an accord and
satisfaction of the trespass damages.

APPEARANCES: Ross Babcock and
Lawrence Babcock, Moore, Idaho, for
appellant; Robert S. Burr, Esq., Boise
Field Office, Office of the Solicitor, US.
Department of the Interior, for the
Bureau of Land; Management.

OPINION BY ADMINISTRA-
TIVE JUDGE TIIOMPSON

INATTERIOR BOARD OF LAND
APPEALS

-This is an appeal from the Jan.
19,1977, decision of Administtative
Law Judge Michael L. Morehouse,
directing the appellant; Ross Bab-
cock, to pay $149 as additional pay-
ment for grazing cattle on the Beck
Canyon Allotment before a grazing
license was issued. The total amount
in damages was determined to be
$225, but a 6 credit was allowed
because appellant had made an
overpayment in that amount for the
license when it was finally issued.
Throughout these proceedings, Ross
Babcock has been represented by
his son, Lawrence, who assists his
father in his business.

The Beck Canyon Allotment con-
sists of private and federal lands.
No fences separate the private land
from the federal land within the al-
lotment, although the allotment it-
self is separated from the surround-

[84 I.D.
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ing land by fences and natural
barriers. It appears that appellant
has been obtaining annual licenses
for grazing in the allotment pursu-
ant to a 1958 range adjudication.
Judge Morehouse summarized the
facts in this case as follows:

Respondent's usual license is for 85
cattle from May 1 through Oct. 15 and,
in his application dated Oct. 23, 1974, he
applied for this use for the grazing year
1975 (Govt. Ex. 2). BLM went on a sys-
tem of computerized billing notices for
the first time in 1975 and this computer-
ized billing notice was mailed to the
Babcoeks in late March or early Apr.
1975. It. had on it information concern-
lag nonuse and suspended nonuse AUM's

that had not been contained on previous
billing notices although the number of
active AUM's remained the sine. It also
had on it the statement to the effect that
grazing on Federal range without au-
thorization was -prohibited and unau-
thorized grazing would be deemned to be
in trespass. This notice was not paid and
a subsequent notice was forwarded on
May 16, 1975. A further notice was for-
warded on I May 28, 1975, again request-
ing payment and stating further that if
payment was not made within 15 days
the billing would be cancelled. On June
11, 1975, a letter dated June 9 was re-
ceived from Rossi Babcock stating that
he would pay the grazing fee but there
were a number of discrepancies regard-
ing -his grazing rights in the Beck Can-
yon Allotment which needed resolution
and he requested that a meeting be
scheduled for that purpose. Shortly
thereafter a letter was sent to Mr. Bab-
cock arranging a meeting for June 20,
1975, however, this was postponed at
the request of Mr. Reid J. Bowen, attor-
ney for the Babeocks.

The conference was then rescheduled
for July 21, 1975. In the meantime, the
billing was cancelled for nonpayment.
On July 9, 1975, the district manager and

area manager made a trip to the Beck
Canyon Allotment and observed 25 Bab-
cock cattle grazing in the allotment. On
July 10, 1975, a trespass notice was for-
warded to Mr. Babcock advising him his
livestock were in trespass. On July 21,
1975, a meeting took place between the
district manager, the area manager, and
the Babhocks. At this meeting, various
issues in dispute concerning the, allot-
ment were discussed and, in addition, the
Babeocks advised that they had. turned
out approximately 80 head of cattle onto
the allotment on May 25, 1975. The Bab-
cocks were advised at that time that they
should pay their grazing fee for the bal-
ance of the season but they would be
considered in trespass from May 25 up
to the date of receipt of payment f the
grazing fee. On July 22, 1975, a check
was received from the Babeocks for $155,
the amount of the grazing fee for the fuill
year, and on the check was written "pay-
mnent in -full for 197.5 grazing fee." This
check was cashed by BLAI and, the inan-
cial clerk was -instructed by the area
manager to credit $79 toward payment
of the grazing fees from July 22 through
Oct. 15 and to put the remaining $76 in
a suspense account pending resolution of
the trespass issue. Receipts to this effect
were immediately forwarded to the
Babcocks.

[1i] The record clearly establishes
that appellant turned out his cat-
tle onto the allotrnent on May 25,
1975: and that. he had no license to
do so until July 22, 1975. Appel-
lant's cattle were free to graze on
the Federal range ad the inspec-
tion on July 9 demonstrates that
they did so, despite appellant's
placement of salt licks intended to
keep the cattle on appellant's pri-
vate land within the allotment.
This evidence. establishes a viola-
tion of a provision of the Federal
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Range Code, 43 CFR 4112.3-1,
which provides in part as follows:

The following acts are prohibited on the
Federal range:'

(a) Grazing livestock upon, allowing
livestock to drift and graze on, or driving
livestock across the Federal range, in-
eluding stock driveways, without an ap-
propriate license or permit, regular or
free-use, or a crossing permit.

The violation of this regulation
constitutes a trespass within the
meaning of 43 CFR 9239.3-2. See
Eldon Brinkerhoif, 24 IBLA 324,
83 I.D. 185 (1976).

[2] Where the trespass was not
clearly willful, the damages are to
be computed at a rate of $2 per
AUM or the commercial rate,
whichever is greater. 43 CFR
9239.3-2(c) (2). The Judge prop-
erly found that BLM had correctly
computed the damages at $4.50 per

-AUMI which a range survey had
shown as being the applicable com-
mercial irate. An AUM is defined as
"the amount of natural or culti-
vated feed necessary for the susten-
ance of one cow or its equivalent,
for a period of one month." 43 CPR
4110.0-5(o). Thus, BLM properly
concluded that 80 cattle consumed
150 AUM's in the allotment in a pe-
riod of slightly less than 2 months.

143 CFR 4110.0-5(h) provides as follows:
"'Federal range' means land within estab-

lished grazing districts administered by the
Bureau of Land Management under the Fed-
eral Range Code for Grazing Districts (this
part), including the vacant, unappropriated,
and unreserved public land of the United
States chiefly valuable for grazing and forage
crops 'State, county, and privately owned land
leased for such administration; and lands so
administered pursuant to a cooperative agree-
ment with the Federal department or agency
having jurisdiction over such land."

Because the forage on federal land.
constituted 33 percent of the total.
forage available to the cattle, it is
reasonable to conclude that the cat-
tle consumed 50 AUM's of forage
on federal land and that the dam-
ages are properly computed by mul-
tiplying this figure by the commer-

-cial rate to obtain a total amount
of $225 in damages, for which the
$76 credit is to be subtracted, leav-
ing $149 due.

[3] Appellant raises many issues
and objections to the assessment of
these trespass damages. The Bureau
of Land Management contends that
his arguments are without merit or
have not been framed adequately so
as to require a response. As will be
discussed, infra, we disagree with
appellant's contentions and find that
the assessment of the trespass dam-
ages is proper in this case. While the

.monetary amount in this case is
small, the determination that tres-
pass damages are owed to the
United States has important conse-
quences. For example, while no rul-
ing has been made at this time to
suspend, reduce or revoke appel-
lant's license, permit, or base prop-
erty qualifications as authorized by
43 CFR 9239.3-2 (e) (2), such action
may be taken in the future if the
facts warrant it. See Eldon Brinker-
hoff, supra. More significantly here,
regulation 43 CFR 9239.3-2 (d) pro-
vides, in effect, that grazing licenses
or permits will not be issued or re-
newed until payment has been made
of trespass damages. The Judge
ruled that if there is a failure to
make payment of the assessed dam-
ages, the District Manager is au-
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thorized to take such action as may
be proper under the regulations.
Since this decision on appeal is the
final administrative decision on the
trespass damage assessment, we
modify the Judge's decision to clari-
fy that no further license or permit
should be issued or renewed in this
case until the trespass damages are
paid. Eldon L. Smith, 5 IBLA 330,
79 I.D. 149 (1972).

Furthermore, the issues raised by
appellant go to the propriety of the
administrative poceedings within
this Department determining graz-
ing trespass damages. They also go
to other matters of wide and general
applicability concerning trespass
damages, evidence, contract, admin-
istrative and constitutional law.

[41 Appellant asserts generally.
that the decision is contrary to the
evidence, the facts, the law, the Con-
stitution of the United States and
the Constitution of the: State of
Idaho. He argues that the Judge
erred in not ruling on the issues of
law he presented at the hearing. He
argues that the Judge should have
dismissed the' Order to Show Cause
which initiated the trespass pro-
ceeding. ie claims that 'he should
have received a jury trial. He con- 
tends that the decision "does not
conform to the totality of the cir-
cumstances as they' were presented
therein," that the Government's evi-
dence was insufficient to support the
decision, and that the "decision is
based on inference and/or assump-
tion, unsupported by legal evidence,
'and as such, constituted a denial of
due process."

In an additional statement of rea-
sons, appellant expanded upon the
above assertions and further con-
tended that the Government did not
meet its burden to "prove beyond a
reasonable doubt that the defendant
did in fact commit the crime as
charged" and that facts do not sup-
port the charge. Noting that the
procedures had been authorized un-
der the Administrative Procedure
Act, appellant attacks the constitu-
tionality of that statute. He enu-
merates provisions of the Federal
and Idaho Constitutions which he
contends were violated by the deci-
sion, and cites the Judge for failure
to follow these authorities over de-
partmental regulations.

We shall first consider the burden
of proof and evidence issues. Appel-
lant contends that the record did
not show beyond a reasonable doubt
that there was a violation of the reg-
ulation as charged. Although a re-
view of the record dispels any doubt
that appellant violated the regula-
tion, the Government did not have
to prove beyond a reasonable doubt
that the violation occurred. That
standard for the burden of proof
applies only in criminal proceed-
ings, not in civil proceedings. Ed-
wards v. Mazor ilasterpieces, Inc.,
295 F. 2d 547 (D.C. Cir. 1961).

In a hearing held pursuant to the
Administrative Procedure Act, a
decision must be in accordance with
and supported' by reliable, proba-
tive, and substantial evidence, but
the decision need not be supported
by so much evidence as would dispel
all reasonable doubt. 5 U.S.C. a 56
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(d) (1970). Therefore, an Adminis-
trative Law Judge may properly
find a grazing trespass has been
committed where there is reliable,
probative and substantial evidence
of the trespass.

[5] Appellant asserts that the
evidence only shows that he turned
80 cattle out onto his privately
owned land within the allotment,
and that only 25 cattle were found
on federal land on one particular
day. He contends that we may not
presume that the trespass has been
continuous since the time when he
turned his cattle out onto his pri-
vate land until he obtained his li-
cense, and because the regulations
purport to control what appellant
may do on his private land, he as-
serts that they are unconstitutional.

Appellant's land is included in an
allotment with federal land.- With-
in the allotment, no physical bar-
riers separate the private land
from the federal land. In the ab-
sence of any effective restraint, ap-
pellant's cattle were free to graze
throuohout the allotment. In the
absence of evidence to the contrary,
as we indicated, it is therefore
reasonable to conclude that of the
total forage consumed by appel-
lant's cattle, federal forage com-
prised the same percentage as it
comprised of the total forage avail-
able in the allotment, i.e., 33 per-
cent. This same presumption has
been used to calculate damages in
other grazing trespass cases involv-
ing allotments with mixed federal
and private lands. See, e.g., Nick
Chournos, A-29040 (Nov. 6, 1962);

J. Leonard Neal, 66 I.D. 215
(1959). This measure of damages is
applied to determine the value of
the federal forage consumed, not
the forage consumed on the private
land within the allotment. We find
that the Judge's decision is sup-
ported by substantial evidence of
the trespass violation and damages.
Furthermore, we see no merit to ap-
pellant's contentions that the regu-
lations here are unconstitutional.
Cf. Kleppe v. New Mexico, 426 U.S.
529 (1976); Camfield v. United
States, 167 U.S. 518 (1897), and
see discussion, infra.

[6] Some of the references cited
by appellant indicate that it is ap-
pellant's view that the Department
may not regulate the public lands
because the Constitution assigns all
legislative power to Congress and
all judicial power to the Judiciary.
Appellant would raise the separa-
tion of functions doctrine and the
nondelegation doctrine as barriers
to this Department's regulation of
grazing and adjudication of this
case. The nondelegation doctrine
and separation of powers doctrine
were only invoked to invalidate
those delegations of power which
were considered so broad as to be
standardless. See, e.g., A. . A.
Schechter Poultry Corp. v. United
States, 295 U.S. 495 (1935). The
doctrine has little, if any, vitality
today. Recognizing the practical
necessity for Congress to delegate
the exercise of its authority, courts
have ruled that to invalidate such
delegations would be tantamount to
a denial of Congress' own powers
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under the Constitution. See, e.g.,
Sutnskine Anthracite Coal Co. v.
Adkins, Collector of Internal Re-
velnue, 310 U.S. 381, 395-96 (1940).
See generally, 1 K. Davis, Admin-
istrative Law, Chapte-r 2 (1958,
Supp. 1970 & Supp. 1976). For
similar reasons, the courts have re-
jected the argument that the admin-
istrative agencies unlawfully in-
fringe on the judicial function. See,
e.g., Sunshine Anthracite Coal Co.
v. Adkins, Collector of Internal
Revenue, supra at 393. See general-
ly, 1 K. Davis, supra, § 1.09.

The above discussion has been
directed to the validity of the regu-
latory and adjudicative powers of
administrative agencies in general.
Even when the issues discussed
above were considered to have
merit, the authority of the Depart-
ment of the Interior over public
land was firmly established and well
recognized. Implicit in several court
decisions is the recognition of the
regulatory and judicial nature of
this. Department's authority. See,
e.g., Cameron v. United States, 252
U.S. 450, 460 (1920); Knight v.
U.S. Land Asociation, *142 U.S.
161, 181 (1891) ; Williams v. United
States, 138 U.S. 514, 524 (1891);
Lee v. Johnson, 116 U.S. 48 (1885).
This Department's authority over
public lands derives from a great
number of statutes, many of which
have been compiled in Titles 30 and
43 of the United States Code, and
is rooted in the Property Clause of
the U.S. Constitution, art. IV, § 3,
cl. 2, which provides as follows:
"The Congress shall have Power to

dispose of and make all needful
Rules and Regulations respecting
the Territory or other Property be-
longing to the United States; and
nothing in this Constitution shall
be so construed as to Prejudice any
Claims of the United States, or of
any particular State."' The Depart-
ment may control grazing on Fed-
eral land pursuant to appropriate
statutory authority.. Shannon v.
United States, 160 F. 870 (9th Cir.
1908). See also, Kleppe v. New Alex-
ico, spra.

Pursuant to its authority under
the Property Clause, Congress has
enacted the Taylor Grazing Act, 43
U.S.C. § 315 et seq.. (1970), which
confers upon the Secretary of the
Interior the authority to regulate
grazing on public land. Pursuant to
this statutory authority, the Secre-
tary has published regulations, in-
cluding the one which appellant has.
violated and the ones prescribing
the procedures to be used in deter-'
mining this case. Indeed, the Sec-
retary has been authorized to en-
force and to carry into execution
every provision of the public land
laws, 43 U.S.C. § 1201 (1970). This
provision gives the Secretary the
authority to define a trespass on
public land and to take appropri-
ate action to enforce the Depart-
ment's regulations. The Supreme
Court has noted this Department's
authority to promulgate regula-
tions under the Taylor Grazing
Act. Brooks v. Dewar, 313 U.S. 354
(1941). The constitutionality of
this authority is implicit in the
decision.
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[7] Appellant also asserts that
the procedures violate his asserted
right to a jury trial. The instant
case is not a criminal proceeding,
so the Sixth Amendment's require-
ment for a jury trial is not applica-
ble. As we have explained above,
the trespass in the instant case is
defined by regulation, not by the
common law, and because the reg-
ulatory action was unknown at com-
mon law, the Seventh Amendment
does not require the use of a jury in
administrative proceedings. Atlas
Roofing Co., Inc. v. Occupational
Safety and Health Review Com-
nission, 430 U.S. 442, 97 S. Ct. 1261
(1977); United States v. Eugene
Stevens,; 14 IBLA 380, 387-388, 81
I.D. 83, 86 (1974), and authorities
cited therein.

[8] With respect to other proce-
dural due process issues raised con-
cerning the hearing procedure fol-
lowed here, we point out that the
procedures followed here resemble
mining claim contest proceedings
which have been found to meet
Administrative Procedure Act,' 5
U.S.C. § 551 et seg. (1970), and
constitutional due process 'equire-
ments. See United States v. Stevens,
supra at 14 IBLA 385-387, 81 I.D.
81-86, and authorities cited therein.
Although appellant attacks the Ad-
ministrative Procedure Act, the Act
has not been regarded as an intru-
sion upon the powers of the judici-
ary. Indeed, courts have required
agencies to follow the requirements
of the Act not only when another
statute requires an agency to make
its decision on the basis of a record
at a hearing, but also when such

hearings are required as a matter
of constitutional due process. See,
e.g., Wong Yang Sung v. McGrath,
339 U.S. 33 (1950). It therefore fol-
lows that adherence to the require-
melnts of the Administrative Pro-
cedure Act will usually satisfy the
due process requirements of the
Constitution. Because the Adminis-
trative Procedure Act, 5 U.S.C
§ 554(d) (1970), prohibits employ-
ees engaged in investigative or pros-
ecutory functions from acting as
examiners or Administrative Law
Judges in factually related cases,
the constitutional requirement of
due process is not violated by the
fact that the official who presides
at the hearing is also an employee
of the agency. Wong Yang Sung v.
McGrath, supra; United States v.
Stevens, supIa. The Administrative
Procedure Act conferred no new
power upon federal agencies it was
designed to ensure fairness in ad-
ministrative proceedings which
were otherwise authorized, such' as
those in this case."

[9] As for appellant's contention
that the decision is contrary to 'Ida-
ho law including that State's tres-
pass provision, we need only answer
that under the Supremacy Clause
of the United States Constitution,
federal law' necessarily overrides
conflicting state laws with respect to
federal public lands. U.S. Const.,
art. VI, cl. 2; Kleppe v. New Mex-
ico, supra at 543. "A different rule
would place the public domain of
the United States completely at the
mercy of state legislation." Can-
field v. United States, supra at 526;
see also, Utah Power & Light Co. v.

[84 I.D.
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United States, 243 U.S. 389, 404-405
(1917). The federal laws and regiu-
lations are the relevant body of law
in this case.

[10] The final issue which war-
rants discussion concerns appel-
lant's specific argunment that the Bu-
reau's acceptance of the check for
$155 constituted an accord and satis-
faction with respect to the trespass
damages. Neither the facts recited
previously nor the' law warrants
such a conclusion. There was no
knowing acceptance of the amount
in settlement of the trespass dam-
ages. The fact that the Bureau de-
posited a portion of that amount in
a "suspense" account shows that the
check was not accepted in settle-
ient of trespass damages. There-

fore the fact that. the check was
cashed does not constitute an accord
and satisfaction, even though the
check recited that it was in "pay-
ment in full for 1975 grazing fee."
That recitation would not include
trespass damages. C 1 C.J.S., Ac-
cord and Satisfaction § 35 at 539
(1936); Edward Malz, 24 IBLA
251, 83 I.D. 106 (1976); see gener-
ally, United States v. Aetna Cas. &
Sur. Co., 480 F. 2d 1095 (8th Cir.
1973). Judge Morehouse's refusal to
accept appellant's argument on this
point was correct.

Accordingly, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the de-
cision appealed from is affirmed, as
modified by our ordering that no
further license or permit should be
issued or renewed until the $149 re-

maining trespass damage due is
paid. J

JOAN B. TW[MPsoN,
Administratve Judge.

WE CONCUR:

EDWAIRD W. STrUEBING,

Adqninwtrative Judge.

FREDERiCx FsrrMAN,
Administrative Judge.

APPEAL OF W. F. SIGLER
& ASSOCIATES

IBCA-1159-7-77

Decided September 27, 1977

Contract No. H50C14209487, W. F.
Sigler & Associates, Bureau of Indian
Affairs.

Notions granted in part and denied
in part.

Contracts: Construction and Opera-
tion: Contracting Officer

Motions to add four claims were granted
in part and denied in part on the basis of
the Board's findings that the contracting
officer had or had not had a reasonable
time within which to decide the specific
claim.

APPEARANCES: Mr. lames A. Mc-
Intosh, Attorney at Law, Salt Lake
City, Utah, for appellant; Mr. Fritz L.
Goreham, Department Counsel, Phoe-
nix, Arizona, for the Government.

.OPINION BY ADMINISTRA-
TIVE JUDGE STEEL

INTERIOR BOARD OF CON-
TACT APPEALS
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* 1. The appellant on Aug. 1, 1977,
filed five motions (and made service
of copies on the Government) as
follows:

(a) Designation of record on
appeal.

(b) Oral hearing.
(c) Advance the hearing.
(d) Hearing in Salt Lake City,

Utah.
(e) Motion to add four claims to

the appeal.
The Board by Order dated Aug.

16, 1977, gave the Government 20
days from receipt thereof to file any
opposition it might have to said
motions.

2. The Government on Sept. 12,
1977, by telephone (and on Septem-
ber 15 by written response) advised
the Board that it had no objection
to motions (b), () and (d).

3. Motions (b) and (d) are
allowed.

4. The Board reserves ruling on
motion (c) until it receives further
information. The Board orders the
parties to file a statement, within 10
days of receipt of this order (serv-
ing copies on the other party) set-
ting forth the following informa-
tion:

(1) Mutually agreeable dates for
the hearing in Salt Lake City,
Utah-or if agreement cannot be
reached thereon,

(2) proposed dates for the hear-
ing in Salt Lake: City, Utah.

(3) A list of the parties' intended
witnesses with a short description
of the subject matter of their testi-
mony and an estimate of the length
of each party's direct examination
of each of its witnesses.

5. On Sept. 12, 1977, the Govern-
ment, by telephone, and on Sept. 15,
by written motion, asked the Board
to extend the time for the Govern-
ment's response to motions (a) and
(e) until the time the Government
filed the answer, i.e., Sept. 22, 1977.

6. In view of the time required to
determine the position to be taken
on the newly asserted claims and
their relationship to the answer,
the Government's motions for ex-
tension of time are allowed.

7. The Board has considered the
arguments in the "Government's
Answer and Response to Certain
Motions of Appellant."

8. The "Contractor's Designation
of Record on Appeal" is allowed.
The appellant could have offered
them under 43 CFR 4.103(c). The
parties are notified that all docu-
ments hereby made part of the ap-
peal file are "in evidence." Never-
theless, a document in evidence may
only be slight evidence of the facts
mentioned therein and often will be
inadequate evidence to establish a
fact if there is contrary "in person"
testivwny, presented on that issue at
the hearing. The Board does not
hereby rule on the "Contractor's
Objections to Certain Parts of Ap-
peal File submitted by Contracting
Officer" and appellant may renew
said objection at the time of the
hearing. The Government may re-
new its objections to specific docu-
ments in the "Contractors Desig-
nation of Record on Appeal" by a
document filed within 10 days of
receipt of this order.

9. Hotion to add four claims to
appeal. The appellant on pages 49-
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;56 of its "Contractor's Response to
findings of Fact and Decision by
the Contracting Officer dated July
25, 1977," has asked that four other
claims under this contract be added
to the instant appeal.

(1) The disputes clause provides
that first the contracting officer will
consider and decide any dispute of
f act arising under the contract and
then-if there is an appeal-the
IBCA will conduct a hearing and
receive evidence and decide the
dispute. VTN Colorado, IBCA-
1073-8-75 (Oct. 29, 1975), 82 I.D.
527, 75-2 BCA par. 11,542.

(2) Thus, the appellant as the
moving party on these motions must
by affidavit or other evidence estab-
lish that the four additional claims
were submitted to (filed with) the
contracting officer and that the con-
tracting officer has for al unreason-
ably long time period failed to
decide those claims. Manpower, Inc.
of Tidewater v. United States, 206
Ct. Cl. 726, 730 (1975). The courts
have long insisted that contractors
must exhaust their administrative
remedies as long as those remedies
are available and adequate, United
States v. Holpuclh, 328 U.S. 234
(1946); Bianeali v. United States,
373 U.S. 709 (1963). However, if
those administrative remedies are
not adequate, the contractor may go
directly to court. Manpower, Inc. of
Tidewater, supra, New York Ship-
building v. United States, 180 Ct.
Cl. 446 (1967).

(3) Additional Claim No. 1. In
this claim the appellant asserts

that the contracting officer has im-
properly failed to negotiate over-
head rates and that the appellant
has therefor suffered additional in-
terest costs. However, the issue to be
decided now is whether appellant
has submitted such a claim to the
contracting officer and, if so, when.

(4) A "Claim" should concisely
state that operative facts, the
amount claimed, the clauses that
allow or provide relief, state or
estimate the dollar, or other type of
relief requested and indicate there-
by that a claim is being made under
(or outside of) the contract. X

(5) What clauses allow claims
for relief under this contract? The
"changes" clause may, the termina-
tion clause may, the Government
Property clause may, the allowable
cost clause may, as may the over-
head rates clause and others. But
these clauses are not very helpful
in defining what constitutes a
"claim."

(6) Appellant points to letters
of complaint, for example, Exhibit
B to "Contractor's Response * * 8

Dated July 25, 1977." But a "comn-
plaint" is different from a straight
out "claim." 

(7) Appellant points to Exhibit
49-1 to the final decision as being
an erroneous denial of a request to
adjust the overhead rates. How-
ever, except for the "Contractor's
Response * * * Dated July 25,
1977," the appellant appears not to
have made a claim. for added costs
caused by the contracting officer's
action or inaction.
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(8) This Board is authorized to
hear and decide disputes under the
contract. But first the contractor
must clearly make a lain under
the contract, and he must file that
claim. with the contracting offleer.
The Board assumes that interest on
borrowings made necessary by the
contracting officer's allegedly im-
proper failure to negotiate provi-
sional overhead rates would be al-
lowable costs under the contract.
Thus, the contractor's remedy is not
to complain too long but to
promptly file claims.

(9) The appellant also points to
Exhibit K to the "Contractor's Re-
spouse * * * Dated July 25, 1977,"
as a claim. That letter appears to
fulfill all. the requirements of a
claim. The Government under Man-
power, ante is obligated to investi-
gate and decide claims promptly.
The claim for $37,367.37 was filed
June 27, 1977. The "damages" for
the allegedly improper failure to
promptly allow the claim are stated
to be $1,962 (p. 50: of the "Contrac-
tor's Response * * * Dated July
25, 1977,") and could fairly be in-
ferred from the June 27, 1977,
letter.

(10) The only remaining issue is
whether the contracting officer has
had a reasonable time from June
27, 1977, to today to act on the
claim. The answer to this question
turns on the reasonableness of the
delay to date.

(11) The standard of reasonable-
ness relates to the size, nature and
complexity (or simplicity) of the
contract and claim and the contrac-

tor's organization and the purpose
of (and need for) the contract and
does not necessarily relate to the
workload or number of personnel
available to the Government to in-
vestigate the claim. Stated differ-
ently, the standard of reasonable
ness is what a normally prudent
businessman familiar to some de-
gree with this kind of Government
work would regard as reasonable at
the time the contract was signed.
The motion to add claim number
one is denied as premature, The
contracting officer should consider
and decide the claim promptly.

(12) Additional Claim No. B.
This is a claim that certain prop-
erty was Government Property
within the meaning of clause 318,
that it failed to perform properly,
that the contractor incurred costs
of $10,563.01 to correct the equip-
ments; that claim was made on
Mar. 17, 1976, modified on June 7,
1976, and allowed in part and de-
nied in part by the contracting
officer on Sept. 24,1976.

(13) It is the Board's opinion
that the contracting: officer either
has already had the reasonable op-
portunity to consider and decide
this claim within the meaning of
VTN Colorado, supra, or will have
such opportunity in the next 30
days. The motion as to additional
claim No. 2 is allowed. The Gov-
ernment shall file an "Answer to
Additional Claim No. 2" within 30
days of receipt of this Order.

(14) Additional Claim No. .3.
This is a claim for numerous al-
legedly improper actions of the con-

[84 D.
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tracting officer. The first cited ex-
ample is the length of time used by
the contracting officer in issuing his
final decision.

(15) Manpower, spra, and the
cases cited therein discuss individ-
ual situations where the court had
to (and did) decide whether spe-
cific actions or omissions by the
Government were breaches of con-
tract (allowing suit in the court)
or were such as to require the con-
tractor to proceed with the adminis-
trative disputes resolution process.

(16) This Board can provide only
that relief allowed by a clause (as
construed by the Board or' Court of
Claims). The doctrines of construc-
tive change order or similar doc-
trines do. not provide relief for
causes of action properly sounding
as breach of contract claims.

(17) However, the major prob-
lems-entirely aside from the ques-
tion of the "appellate" nature of
our jurisdiction, VTN Colorado,
sZpra,-that arise by reason of ad-
ditional claim No. 3 is the lack of
precision and detail of the allegedly
numerous claims.

(18) For these reasons, the mo-
tion to add claim number 3 is denied
without prejudice to its renewal in
conformity with the principles
stated in this Order. The parties are
also referred again to Manpower,
supra. There the Court said "It is
the Government's obligation, not
the contractor's, to see that a proper
'final decision' is rendered once a
claim has been tendered" at p. 729-
30, ad' "A contractor is not re-

quired to continue to press the Gov-
ernment agency to decide his claim.
It is the [Government's] obligation
to take that step in reasonable
time." The parties may also wish to
consider the appeal of CFR, A
Joint Venture of CEMCO and R.
F. Communications, ASBCA No.
18748 (Oct. 22, 1976), 6-2 BCA
par.12,129 at page 58,288, where the
Board said:

Government contracting agencies have
a general obligation, implied in law, to
cooperate with their contractors and not
to administer the contract in a manner
which hinders,, delays or increases the
contractor's cost of performance. WRB
Corp. v. United States, 183 Ct. Cl. 409, 424
(1968), Joseph H. Roberts v. United
States, 174 Ct. Cl. 940, 950-51 (1966),
Daze Construction Co. v. United States,
168 Ct. Cl. 692,700-01 (1964), Commerce
International Co. v. United States, 167
Ct. Cl. 529, 536 (1964), George A. Fuiler
Co. v. United States, 108 Ct. Cl. 70, 94-95
(1947), Jokn F. Burke Engineering &
Constr. Co., ASBCA 8182, 1963 BCA 3713
at p. 18,560; Nanofast, Inc., ASBCA No.
12545, 69-1 BCA par. 7566 at p. 35,049;
Space Dynamics Corp., ASBCA No. 12085,
69-1 BCA par. 7662 at p. 35,568.

See falso,0. W. Galloway, ASBCA
17436, 77-2 BCA par. 12,620.

(19) Nevertheless, of course, the
Government has the contractual
rights stated in the changes and
termination clauses, and if action is
taken by the contracting officer un-
der those clauses the contractor may
seek the, relief promised therein.

(20) Additional Claim No. 4.
This is a claim for allowance of
costs associated with a retirement
plan. Claim was made by a letter
dated, Apr. 5, 1977. The appellant's

483]



[S4 I.D.488 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

motion to add this approximately
$9,000 claim to the instant appeal is
allowed. The Government shall file
a responsive pleading within 30
days of receipt of this Order.

(21) For the purpose of ruling
on these motions the Board has
taken the written statements of
counsel as argument and not testi-
mony, American Cement Corpora-
tion, IBCA-496-5-65 and IBCA-
578-7-66 (Dec. 2, 1968), 75 I.D. 378,
68-2 BCA par. 7390; see also A.B.A.
Code of Professional Responsi-
bility- (to Feb. 24,. 1970), EC 5-9,
DIR 5-101 B, 5-102; Black's Law
Dictionary, revised 4th Ed. pp.
XLII-~XLVII.

12. The Board notes that the par-
ties to this appeal are: () "W. F.
Sigler & Associates, Inc."7 sometimes
called the "contractor" or the "ap-
pellant" and "United States of
America, United States Department
of the Interior, Bureau of Indian
Affairs" sometimes called the "Gov-
erminent" or the "respondent.". All
pleadings should hereafter so indi-
cate. If appellant seeks to add a par-
ty to this appeal-a very unusual
procedure-it should attempt to do
so by motion supported by a memor-
andum of authorities.

13. The Government impliedly
moves to strike paragraph 11 of the
complaint, citing Cosmo Construc-
tion Company, IBCA-412 (Feb. 20,

1964), '71 I.D. 61, 1964 BCA par.
4059, and John Martin Company,
Inc., IBCA-316 (Sept. 21, 1962),
1962 BCA par. 3486.

Neither case appears to be disposi-
tive, however, of the questions pre-
sented.

Nevertheless, the implied motion
to strike is denied, without preju-.
dice. The Board is hopeful that
counsel will fully brief the topic in

their posthearing briefs.

GEORGE S. STEELE, J.,
Administrative Judge.

I CONCUR:

WILLIAM F. MCGRAw,
Chief Administrative Judge.

POCAHONTAS FUEL COMPANY
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Appeal by Pocahontas Fuel Company

from a decision by Administrative

Law Judge Edmund M. Sweeney, dated

July 16, 1975, in Docket Nos. HOPE

75-670 and 75471, in which Judge
Sweeney denied Pocahontas Fuel Com-
pany's applications for review of two
orders of withdrawal issued pursuant
to sec. 104(c) (2) of the Federal Coal
Mine Health and Safety Act of 1969.

Affirmed.

1. Federal Coal Mine Health and
Safety Act of 1969: Review of Notices
and Orders: Generally

In a proceeding for review of a sec. 104
(c) (2) order of withdrawal, the validity,
substantive or procedural, of a precedent
see. 104(c) (2) order of withdrawal is not

in issue and may not be decided by the
Office of Hearings and Appeals.
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2. Federal Coal Mine Health and
Safety Act of 1969: Review of Notices
and Orders: Generally

The erroneous and inarticulate compre-
hension of the standard for unwarrant-
able failure by the issuing inspector does
not prejudice the operator where the
facts as found support a conclusion of
unwarrantable failure using the proper
standard.

3. Federal Coal Mine Health and
Safety Act of 1969: Withdrawal
Orders: Unwarrantable Failure

The misfeasance of a preshift examiner
in failing to detect the existence of a vio-
lationi of the Act may be imputed to the
operator so as to support a conclusion of
unwarrantable failure on the operator's
part.

APPEARANCES: L. Thomas Gallo-
way, Esq., for appellant, Pocahontas
Fuel Company; Thomas A. Mascolino,
Esq., Assistant Solicitor, and David
Barbour, Esq., Trial Attorney, for
appellee, Mining Enforcement and
Safety Administration.

OPINION BY CHIEF ADMIN-
ISTRATITVE JUDGE DOANE

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

Factual and Procedural
Background

On Oct. 8, 1974, Mining Enforce-
ment and Safety Administration
(MESA) Inspector Donald C.
Phillips entered Pocahontas Fuel
Company's (Pocahontas) Maitland
Mine for the purpose of conducting
,an inspection under the authority
and direction of the Federal Coal

Mine Health and Safety Act of 1969
(Act).1 During that inspection Mr.
Phillips issued a withdrawal order
under sec. 104(c) (2) of the Act,
charging a violation of the manda-
tory safety standard contained in
30 CFR 75.603, whichprohibits ex-
posed wires in trailing cables. The
order, subject of the case numbered
HOPE 75-670, alleged a violative
condition, as follows: "The ener-
gized trailing cable supplying elec-
tric current to the No. 8 shuttle car
(Serial No. 83) in 3 left section con-
tained four damaged areas in the

outer jacket to the extent that the
bare power conductors were ex-
posed."

Later and during the same in-
spection, Mr. Phillips issued an-
other sec. 104(c) (2) withdrawal
order, citing a violation of the man-
datory safety standard set forth in
30 CFR 75.703, which requires ef-
fective grounding of the frames of
all D.C. offtrack machines. The or-
der, subject of the case numbered
HOPE 75 '671, alleged that the fol-
lowing condition was violative of
that standard: "The No. 5 shuttle
car (Serial No. 82) being used in 3
left section was not provided with
frame ground protection, in that
the frame ground wire within the
trailing cable had been removed at
a damaged permanent splice."
Later still, Inspector Phillips ter-
minated both of these orders, be-
cause the allegedly violative condi-
tions had been abated.

'30 U.S.C. § 801-960 (1970).
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The inspector used the sec. 104
(c) (2) form of withdrawal order
because there had been three prior
citations in the mine under a sec.
104(c) series. On Apr. 25, 1974, a
MESA inspector had issued a sec.
104(c) (1) notice of violation. Seven
days later, on May 2, 1974, a MESA
inspector issued a see. 104 (c) (1) or-
der of withdrawal. Finally on Aug.
26, 1974,116 days later, still an-
other citation was issued, this being
a sec. 104(c) (2) order.

Pocahontas filed applications for
review of the two Oct. 8 orders on
Nov. 7, 1974. By decision dated
July 16, 1975, Administrative Law
Judge Sweeney (Judge) affirmed
the issuance of the subject orders.
The Judge concluded that MESA
had made a prima facie case of vio-
lation and that Pocahontas had
failed to carry its burden of rebut-
ting MESA's case as to substantive
issues. On Pocahontas' procedural
claims that MESA was required to
complete an inspection within 90
days of the issuance of any sec. 104
(c) order and that MESA did not
"count" spot inspections between
May 3 and July 1, 1974, towards the
completion of a full inspection of
the mine before Aug. 26, the Judge
concluded that Pocahontas was not
prejudiced by such practices in that
they were "fair and reasonable un-
der the circumstances." Pocahontas
appealed from the decision on Aug.
1, 1975. Both parties filed timely
briefs in support of their respective
contentions in this appeal.

Contentions of the Parties

In appealing the Judge's de-
cision, Pocahontas has contended
that the Judge erred in two general
areas of his decision, one substan-
tive and the other procedural. As
to the former, Pocahontas challeng-
es the Judge's findings and con-
clusions regarding the second order
issued (Docket No. HOPE 75-671)
as having an insufficient evidentiary
basis. (Apparently, Pocahontas has
chosen not to challenge the substan-
tive underpinnings of the Judge's
decision in'Docket No. HOPE 75-
670.) As to the latter, Pocahontas
contends, in essence, that both or-
ders should have been vacated for
the failure of MESA to comply
with what Pocahontas contends is a
statutory mandate to inspect the en-
tire mine within 90 days of the is-
suance of a sec. 104(c) order.

More particularly, regarding the
substantive claims, Pocahontas
makes the following contentions:

1. The Judge erred in using a
standard-for the determination of 
unwarrantable failure which dif-
fered from that of the inspector
who issued the order.

2. The inspector's conception of
unwarrantable failure was incorrect
because it seemed to emphasize the
operator's intention or willfulness
rather than the more appropriate
knowledge or constructive knowl-
edge.

3. The Judge, though using the;
correct "knowledge" standard him-
self, erred in concluding there was
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an unwarrantable failure on the
part of the operator, because to find
the necessary knowledge element,
the Jdge looked to the knowledge
(or the constructive knowledge of
two union employees and of a fore-
man who decided "to attend to
other pressing matters" rather than
to conduct. the inspection which
would have led to:actual knowledge
of the violative condition.

Centering on Pocahontas' argu-
ment that it should not be charged
with the knowledge of its employ-
ees, MESA counters that the mas-
ter is responsible for the servant's
improp er performance of his
duties, and that the errmployee's
knowledge, whether actual or con-
structive, is properly attributed to
the operator here.

issues on Appea-

1. Whether an operator may chal-
lenge the validity .of a sec. 104(c)
(2) withdrawal order on the basis
of the asserted invalidity of a pre-
cedent and prerequisite sec. 104(c)
(2) order, application for review
of which was not timely filed.

2. Whether the Judge's conclu-
sion that the violation charged by
the order reviewed in HOPE 75-
671 was a result of the operator's
unwarrantable failure was sup-
ported by substantial evidence.

a. Whether the knowledge of any
employee regarding a violative con-
dition may be imputed to the
operator.

248-048-77-2

Discussion

I;

As indicated, a major thrust of
Pocahontas' case on appeal is that
the subject orders, are invalid be-
cause they depend on the validity
of a sec. 104(c) (2) order issued in
Aug. and that the Aug. order was
invalid.

The basis for Pocahontas' argu-.
ment: that the earlier order is; in-
valid is the asserted requirement in
the Act-that MESA conduct a full
inspection of the mine within 90
days after. the issuance of a sec. 104
(c). withdrawal order. If MESA
does not complete an, inspection
within that time, reasons Pocahon-
tas, then the continuing chain of
operator liability under sec. 104(c)
is broken and MESA may deal with
an "unwarrantable failure" viola-
tion only by use of the sec. 104(c)
(1) notice (assuming that other
elements prerequisite to the' issu-
ance* of that notice are also
present). V

[1] It is clear that the essence of
the Pocahontas argument is an in-
direct 'challenge to the validity of
the earlier Aug. 26 order. 'Our cases
have consistently held' that the va-
lidity of an earlier order is not in is-
sue in an application for review of a
later order dependent for its pro-
cedural validity on the earlier
order, unless the operator files for
review of the earlier order within
the: statutorily prescribed time
period of 30 days. 30 U.S.C. § 815
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(a) (1970). Our cases have vari-
ously described this holding as
being "a limitation on the Secre-
tary's jurisdiction" (Conso7idation
Coat Company, 1 IBMA 131,79 I.D.
413 (1972) ), as the operator's being
deemed "to have waived * * re-
view" and as being precluded from
review. (Kentland-Elklorn Coal
Corporation, 4 IBMA 166,- 82 I.D.
234, 1974-1975 OSHD- par. 19,633
(1975). See al&o, Zeigler Coal Corn-
pany, 6 IBMA- 182, 83 I.D. 232,
1976-1977 :5( OSHD ,par. 20,818
(1976), and ZeiglerCoaZ Company,
5 IBMA.346, 82 I.D. 632, 1975-1976
OSHD par. 20,232 (1975)). Here,
Pocahontas never timely applied
for review of the Aug.-26 order. As
a result, consistent .with our case
precedents, we -may reach this' issue
and will affirm in result the Judge's
decision on this point since he de-
cided against Pocahontas on it in
any event.2

II 

[2] On the issue of the substan-
tive validity of the withdrawal
order in Docket No. HOPE 75-671,
Pocahontas asserts that since the
inspector used an erroneous con-
cept .of- unwarrantable failure in
issuing the order, despite the fact
that the Judge used the correct
standard (Pocahontas Br., pp. 10-
12), the order must be vacated for
the reason that MESA failed to

2 We mean our decision on this point to

convey no message regarding the Board's view
of the issue raised by Pocahontas. The Board
recognizes the interests of both parties in ob-
taining a decision on the Issue, but they and
we must wait for another case where the
question is directly and properly presented.

make a prima facie case of unwar-
rantable failure. The short answer
to this problem is that if. the order
is sustainable, using the proper
standard on the facts as found by
the Judge, then Pocahontas is not
prejudiced by the inspector's erro-
neous or inarticulate comprehen-
sion of the standard. Thus, Poca-
hontas' argument on this issue fails
and we must look to see whether
the facts as found do indeed sustain
a conclusion of unwarrantable
failurb when the proper standard
is applied.

[3] The visual evidence of the
violation was a 4- to 5inch split in
a permanent splice to a shuttle car's
trailing cable. The portion of the
cable containing the damaged splice
was hanging on a wire connected
to a roof bolt, and the ground wire
was not connected (Dec. 4). The
Judge noted that it was not clear
from the record precisely when the
violative condition first occurred
but found that it was likely that it
occurred prior to the shift in which
the order was issued (Dec. 17). No
argument has been advanced to
persuade us that the Judge erred in
this finding.

The operative section of the Act,
sec. 104(c) (1): (30 U.S.C. § 814(c)
(1)), speaks in terms of "an un-
warrantable failure of [an] oper-
ator to comply" with the health and
safety standards. The term "oper-
ator" is defined in sec. 3(d) of the
Act (30 U.S.C. § 803 (d) (1970) ) as
"any owner, lessee, or other person
who operates, controls, or supervises
a coal mine." Recently, the Board
has construed unwarrantable fail-
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ure to include the failure to abate a
violative condition or practice the
operator knew or should have
known existed. Zeigler CoaZ Con-
pany, 7 IBMA 280, 84 I.D. 127,
1977-1978 OSHD par. 21,676
(1977). Reading these three legal
points together, we point out that
a sec. 104(c) (2) withdrawal order
can be sustained, assuming the exist-
ence of procedural prerequisites and
other necessary elements, whenever
the operator actually knows or
should know of-a violation which it
fails to abate. Howeer, it would be
a tortured construction of the stat-
ute to sustain such an order only
when the mine superintendent or
the. chairman of the board of 'the
mine company, for instance,jhas the
required knowledge or constructive
knowledge personally. A far more
reasonable construction would
charge the operator with the knowl-
edge or constructive knowledge of
employees responsible to the opera-
tor. In this regard the Judge's most
significant conclusion was that since
the violation was in existence before
the beginning of the shift, the con-
dition should have been discovered
and corrected during the preshift
examination required by 30 CER
75.303. The Judge also noted that
there were two other required in-
spections, one by the section fore-
man and one by the shuttle car
operator, which also should have
revealed the problem (Dec. 17-18).

Pocahontas' argument appar-
ently assumes all of the foregoing
but goes farther to answer the
question of which employees are

responsible to the operator by elimi-
nating from that category all those
who are not management em-
ployees. Pocahontas treats the three
purportedly revealing inspections
one by one. The evidence developed
that Pocahontas requires its fore-
man to check the entire area of his
supervision for safety violations
sometime during the shift (Dec.
13), but, argues Pocahontas, the
order was issued before half the
shift was* over "and the foreman
was very busy that morning on
various matters, including safety,
that in his judgment required his
attention first" (Pocahontas Br., p.
14).' Pocahontas notes that the
other two inspections required by
the Judge's decision would be con-
ducted by employees of Pocahontas
who are members of the UMWA.
Because of that status, according to
the argument, they "are not man-
agement employees," and are not
"the company," and thus their
knowledge, actual or constructive,
may not be attributed to Pocahon-
tas. In sum, Pocahontas' argument
is that of the three employees who
could possibly have knowledge of
the violation, the knowledge of only
one, the foreman, may be charged to
the operator since the other two are
not management employees. Since it
is unreasonable to expect the fore-
man to have had knowledge of the

Pocahontas makes no record citation to
support this assertion, but, in light of our
ultimate decision in this case, we will accept
the assertion at face value, since it is unnec-
essary to make a determination of the fore-
man's actual or constructive knowledge.

488, 493
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violation because he had not enough
time to inspect the section com-
pletely at the time of the issuance of
the order, Pocahontas asserts, then
Pocahontas cannot be said to have
had actual or constructive kilowl-
edge of the violation, and unwar-
rantable failure therefore, may not
properly be found.

The Act provides little guidance
on this problem, but in the law gell-
erally, the acts or knowledge of an
agent are attributable to the prin-
cipal. The Act does, however, make
clear that Congress recognized that
the preshift examination is a most
important function of the operation
of a coal mine. The Act (30.U.S.C.
§863(d)(1) (1970)) goes into
lengthy detail regarding the areas
to be examined and the safety pro-
cedures to be followed as part of the
preshift examination. In light of
the fact that the Act further re-
quires the operator to designate a
certified person to conduct the pre-
shift examination (30 U.S.C. § 863
(1970)), we hold that in this case
the preshift examiner was an agent
of Pocahontas for the purpose of
performing this most important
function, and his knowledge or con-
structive knowledge is properly im-
puted to Pocahontas. The Board
recognizes that the duties delegated
to the preshift examiner here are
duties that one might expect an em-
ployer more normally to delegate to
management personnel. See Ocean
Electric Corporation v. OSHRC, -.

F. 2d -, 1977-1978. OSHD par.
22,043 (4th Cir. 1977). That, how-
ever, does not negate the fact that

Pocahontas delegated the duty of
providing a safe workplace for his
brother employees to this preshift
examiner, nor does it absolve Poca-
hontas of the responsibility for the
negligent conduct of his duties. As
noted, the Act requires Pocahontas
to designate a certified person to
conduct the preshift examination,
but the choice is Pocahontas', and in
the absence of evidence to the con-
trary the designation is clearly a
delegation of responsibility to the
preshift examiner. In light of this
holding and our discussion of the
preshift examiner's conduct in this
case; infrd, it is unnecessary for us
to decide whether the shuttle car op-
erator is an employee to whom the
operator has similarly delegated re-
sponsibility for safety matters and
whether the foreman should have
known of the violation when less
than half the shift was completed
at the time of the issuance of the
order.

The only remaining issue is
whether the preshift examiner
could reasonably have overlooked
the violative condition in his exami-
nation. The MESA inspector testi-
fied that the condition was "real no-
ticeable," but Pocahontas contends
that it was only "real noticeable,"
"if one happened toturn one's head
as one passed* that portion of the
hanging cable" (Pocahontas Br., p.
13). Our~ynderstanding of the func-
tion of this preshift examiner leads
us to conclude that it is reasonable
to expect him to turn his head so as
to view all reasonably observable
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areas in the mine Which could har-
bor a safety violation. We are also
persuaded by the Judge's analysis
of the evidence in answer to Poca-
hlontas' contention that the condi-

tion could be easily missed. The
Judge stated that, "it would seem
that a 5-inch split in a cable splice,
hanging down 6 to 8 inches. from a
(30-inch high area (Tr. 249-250),
should be susceptible of more
prompt detection than: [Pocahon-
tas] allows"; (Dec. 18). In short,
Pocahontas has not convinced us
that there was inadequate record
evidence to support the Judge's ul-
timate conclusion of unwarrantable
failure based on the preshift ex-
aminer's failure to detect and cause
abatement of a violation he should
have known about. Since we have
already decided that this preshift
examiner's constructive knowledge
is attributable to the operator, we
will affirm the Judge's decision.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board
by the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that the Judge's dis-
inissal of the case in the above-cap-
tioned appeal IS AFFIRMED, and
the Judge's decision in that case
also IS AFFIRMED, except for
such portion-thereof as dealt with
the asserted procedural invalidity
of the subject orders based on the
asserted invalidity of an Aug. 26,

1974, sec. 104(c).(2) order, which
portion IS SET ASIDE.

DAvID DOANE,
Chief Adsmnistrative Judge.

I ONCUR:

HOWARD J.: SCHE LLENBERG, JR.,

Administrative Judge.

APPEALS OF 3B&C COIEPANY

IBCA-1020-2-74 and ICA-1033-4-
,74

Decided September 28, 1977

Contract No. 1406-100-6785, Con-
tract No. 14-06-100-6727, Specillca-
tions No. lOOC-1101, Specifications No.
10OC-1097, Columbia Basin Project,
Washington, Bureau of Reclamation.

Sustained in Part.

1. Contracts: Construction and Op-
eration: Differing Site Conditions
(Changed Conditions)-Contracts:
Construction and Operation: Action
of Parties-Contracts: Disputes and
Remedies: Equitable Adjustments

A first category differing site condition
claim based upon excessive rock encoun-
tered in excavation under a construction
contract is sustained where the Board
finds there was an adequatel pre-bid site
investigation and that the contract in-
dications of subsurface conditions did not
reveal the excessive quantities of rock in
the areas where it was encountered.

2. Contracts: Construction and Opera-
tion: Changes and Extras-Contracts:
Construction and Operation: General
Rules of Construction
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Where the contract required separated
excavation and stockpiling of topsoil and
the restoration of rights-of-way as near
as practicable to pre-existing conditions,
claims for complying with the Govern-
ment's directions to strip 12 feet in width
on one side of the trench to store unsuit-
able material other than topsoil and to
handpick rocks from the covered trench
are sustained because the directed work
was beyond what was necessary to sat-
isfy the contract requirements and con-
stituted a constructive change.

3. Contracts: Construction and Opera-
tion: Differing Cite Conditions
(Changed Conditions) -Contracts:
Construction and Operation: Action of
Parties-Contracts: Disputes and
Remedies: Equitable. Adjustments

A first category differing site' condition
claim based upon migrating subsurface
water and rock excavation encountered
is sustained where the Board found that
the Government knew of the subsurface
migrating water but failed to disclose
such information to bidders and that both
the rock and the subsurface migrating
water encountered differed materially
from the contract indications.

APPEARANCES: Mr. Fred A. Pain,
Jr., Attorney at Law, Pain & Julian
PA, Phoenix, Arizona, for the appel-
lant; Mr. William N. Dunlop, Mr.
Riley C. Nichols, Department Counsel,
Boise, Idaho, for the Government.

OPINION BY ADMINISTRA-
TIVE JUDGE LYNCH*

INTERIOR BOARD OF CON-
TRACT APPEALS

These appeals involve claims for
constructive changes and differing

*This appeal was heard by former Adminis-
trative Judge Nissen who made a major con-
tribution to the first draft of this opinion.

site conditions. Issues of liability
and quantum are before us.

IBCA-1033-4-74
Findings of Fact

'Contract No. 14-06-100-6727,
hereinafter Specification No. 100-
C-1097 or Block 82, in the estimated
amount of $320,858.09, was awarded
to JB&C Company, a partnership,
on May. 13, 1970. The contract in-
cluded standard Form 23-A, June
1964 Edition, as amended to reflect,
inter adia, the 1967 revision to the
"'Changes" clause and the substitu-
tion of the clause "Differing Site
Conditions" in lieu of the "Changed
Conditions" clause. Work required
by the contract included excavation
for and installation of approxi-
mately 19.2 miles of buried pipe
drains, ranging in size from 4- to
15-inch pipe, and related structures
on Block 82, Grant County, Wash-
ington.

The drains were located in sys-
tems, referred to as the D 82-50,-53,
-53-7 and -66 systems (Location
Map, Govt. Exh. 1). The 50 system
was located in the extreme south-
eastern portion of the project, the 53
sysfem (including laterals D 82-54
and -60) was located in the south
and central portion, the 53-7 sys-
tem was to the north of the 53 sys-
tem and the 66 system occupied the
western and northern portion of the
project. Apparently to facilitate
bidding by small business concerns,
the work was divided into schedules,
Schedule I, totaling approximately
8.6 miles of drains and consisting of
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the 50 and 3 systems (including
laterals D 82-54 and -60) and later-
als 66-2 and 66-3 of the 66 system
and Schedule II, totaling approxi-
mately 10.6 miles of drains and con-
sisting of the 53-7 system and the
balance of the 66 system.

All excavation under Specifica-
tions 1097 was unclassified. JB&C
Company bid $1.42 a cubic yard for
an estimated quantity of 36,000
cubic yards of excavation and back-
fill for drain pipe trenches on
Schedule I and $1.32 per cubic yard
for an estimated quantity of 44,100
cubic yards of excavation and back-
fill for drain pipe trenches on
Schedule II. Although he recog-
nized that Schedule II contained
the more difficult excavation,' Ar.
Jack Butler, general construction
manager for JB&C, testified that it
was his and common practice where
there was not a bid item for mobili-
zation to front load the first part of
the work in order to have money to
work with early in contract per-
formance (Tr. 225-27). Other bids
on Schedule I,0 which were below
the engineer's estimate of $1.50 per
cubic yard, were at $1.40 and. $1.45
per cubic yard (Abstract of Bids,
Govt. Exh. 81). On Schedule II, the
engineer's estimate for excavation
and backfill of pipe trenches was
$1.70 per cubic yard while the sec-
ond and third low bids were at $1.40
and $1.56 per cubic yard. Because

1 He indicated that JB&c anticipated eight
times as much hard or difficult boring [ex-
cavation] on Schedule II as on Schedule I
(Tr. 22G:27).

JB&C was low bidder on Schedule
I only by virtue of its bids on items
other than excavation and backfill
of pipe trenches and its bid for that
item on Schedule II was approxi-
mately 94.3 percent of the next low
bid, we conclude that no substantial
underbidding by JB&C Company
for excavation and backfill of pipe
trenches has been demonstrated.2

Pre-Bid Site Investigation

JB&C Company had not pre-
viously performed any contracts in
the Columbia Basin area and the
Government attacks JB&C's pre-
bid site investigation as totally in-
adequate, asserting that JB&C's bid
was based on a misconception of the
job.

JB&C's site' investigation was
made by Jack Butler, accompanied
by two engineers for JB&C, Messrs.
Bill Erieson and Walt Farr (Tr.
168, 227). The plans for Specifica-
tions 1097 showed 111 logs of ex-
ploration (bore logs) and four test
pits. These bore logs and test pits
oil lines where differing site condi-
tions are claimed are described in
Appendix I, p. 583. Prior to the site
visit Mr. Ericson had made up
charts or "spread sheets" showing

The other bidders referred to, and the next
low bidders on the project as a whole, were
George A. Grant, Inc., of Richland, Washing-
ton, and John H. Keltch, Inc., of Pasco, washw
iugton, each of which has had previous drain
jobs for the Bureau in the Columbia Basin.
Mr. Keltch, who appeared as a witness for the
Government, indicated that he had performed
at least eight drain jobs for the Bureau in the
Columbia Basin (Tr. 1959).
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the bore logs and average depths of
anticipated hard digging.3

Mr. Butler testified that they
were able to find only two of the
test pits. 'one of which had been
partly backfilled (Tr. 168). This
may have: been because the lo-
cation of Test Pit No. 4 was er-
roneously stated on Sheet 42 of the
plans (see Appendix). They then
made arrangements for and con-
ducted the balance of their site in-
spection accompanied by a Bureau
representative, Mr. Berlyn Plant
(Tr. 169, 2254-55). Mr. Plant in-
formed the JB&C personnel in sub-
stance that the test pits were lo-
cated in what the Bureau regarded
as the toughest areas to excavate
(Tr. 174, 234). Accompanied by Mr.
Plant, the JB&C representatives ex-
amined Test Pits 2, 3 and 4 (Tr.
2257-58). According to Mr. Plant,
he informed Mr. Butler with re-
spect to the caliche shown in Test
Pit No. 4 (photos, Govt. Exhs. 7, 8)
that " * * it looked like it would
be a hard, rubbery, dense forma-
tion" (Tr. 2258).

Mr. Butler was aware that the
test pits had been blasted (Tr. 171).
However, he was not overly con-
cerned because he stated that in all
instances the holes in which the
dynamite was inserted were not
drilled at or below the depth of the
excavation (Tr. 171). As indicated
in the Appendix, this is true in all
of the test pits except No. 3 where

Tr. 167, 233. Although he indicated that it
was B&C's practice to retain such spread
sheets and that the sheets could be in exist-
ence, Mr. Butler denied having knowledge of
the location of the sheets or what had hap-
pened to them (Tr. 236-317).

the holes were drilled to 10 feet, the
depth of the excavation. The signif-
icance of this information is that
strongly cemented or hard material
below the depth of the drilling will
not be affected by the blast. (See
p. 3 of Differing Site Conditions
Claim Booklet, appeal file, Exh.
25.) Mr. Butler was also influenced
by the fact excavation of the test
pits was accomplished .with what
he regarded as a very small back-
hoe4 and that all digging was
described as easy. In Mr. Butler's
words, "We felt that dynamite
[blasting] was not a real issue in the

situation" (Tr. 171). See also Beard
(Tr. 537). Mr. Butler and Mr.

Beard,5 who was consulted in the
preparation of JB&C's bid, were
both influenced by the fact that the
job was unclassified and in their
experience unclassified jobs did not
mean rock (Tr. '225, 559).

The precise date of JB&C's site
visit has not been established. Mr.
Butler fixed the date as Apr. of
1970 (Tr. 170) and Mr. Plant testi-
fied that it was early Apr., a few
days prior to the bid opening (Tr.
2255), which was Apr. 16, 1970. In
any event, at this time, John M.
Keltch, Inc. (note 2, supra), was
'performing a drain job for the
Bureau (specifications 1073, App.
Exh. TT), which is located on
Block 82 immediately to the east (to

4 The backhoe used was aCase 80 with 6"
rock teeth.

M Mr. Bud Beard was a construction super-
intendent for JB&C then engaged on an nduc-
trial Park job at Parker, Arizona (Tr. 155,
536). His study of the plans and specifications
was limited to the spreadsheets (note 3,
supra) prepared by Mr. Ericson (Tr. 306).
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the north of the 50 system) of the
principal work performed by JB&C
under Specifications 1097. Included
in the work required under the
Keltch contract was the construc-
tion of an open drain or wasteway,
referred to as DRB4C, which runs
in a north and south direction and
forms a boundary between the work
performed by JB&C and that per-
formed: by Keltch. The DRB4C
drain had been completed and in
fact, Specifications 109T required
the construction of several drains
(53-2, -3, -4, -5 and 53-T) which
outletted directly into the DRB4C.

Mr. Plant was aware of the work
performed by Keitch under Speci-
fications 1073 and Suggested to the
JB&C personnel that they look at
that job (Tr. 2269). He testified
that on the way to the Keltch work
site, they stopped at; the DRB4C
and that he told Mr. Butler that
would give, him an indication of
conditions in the general area. Al-
though the Government now main-
tains that caliche in the embank-'
mnit resulting from, the excavation
of the DRB4C was obvious: and
should have alerted JB&C to the
difficult excavation actually en-
countered, it is noteworthy that Mr.
Plant gave no testimony as to the
extent of caliche observed in'the em-
balkment at the time and indeed,
was not asked whether he saw any
calichein the embankment 5 Be that

( In support of the contention that caliche
in the embankment of the wasteway was obvi-
ous, the Government relies on Exhibit 85, a
piece of caliche allegedly taken randomly from
the embankment which is concededly and obvi-
ously extremely hard rock, and photos (Exhs.

as it -may, if the caliche in the em-
banknent of the DRB4C w as as
plentiful and obvious as the Gov-
ernment now contends, it is note-
worthy that bore logs located with-
in 850 feet of the DIRB4C on lines
53-2 and 53-3, which lines as we
have seen were to outlet directly
into the DRB4C, show nothing but
fine sandy loam, sand, loalmly sand
and silty clay interspersed atwpoints
with occasional aliche gravels or
occasional basalt and c a li c h e
gravels.

John M. Keltch, Inc., utilized a
trencher specially designed and
constructed for drain excavation in
the Columbia Basin (Tr. 1891; pho-
tos, Govt. Exhs. 13, 14). When Mr.
Plant and the JB&C representa-
tives arrived on the site of 1073, the
trencher was not in operation (Tr.
2260). Mr. Butler recalled that the
Keltch trencher was in operation
(Tr. 247) and he testified that there
was no caliche of any kind where
the trencher was located and that
the soil was completely black (Tr.
173,174). He stated that we [JB&C
representatives] concluded that a
good share of the digging [on 1097]
was probably what Ke1tch was
digging. (Tr. 254). Although the
Government introduced photos

101 and 102). Exhibit 85 bears the notation
"Pieces obtained above station 0+00, D82-
53-5, on DR134c." Exhibit 85 was obtained
and the photos were taken in October 1974
and we have viewed skeptically such evidence
garnered after the fact and In preparation for
litigation insofar as it is offered for the pur-
pose of showing what should have been obvious
on a prebid site investigation. See PHlL Con-
tractors, IBCA-874-11-70 (Oct. 23, 1973), SQ
I.D. 667-698, at 682, 73-2 BCA par. 10,293
at 48,598.
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(Govt. Exhs. 76A-46R) of the work
in progress under Specifications
1073, the most pertinent of which
were taken on Apr. 1, 3 and 14, 1970,
which show caliche in the excava-
tion, the precise location of the
IKeltch trencher operation at this
time has not' ben established. Mr.
Plant testified that the open trench
behind the trencher showed normal
digging operations for the area (Tr.
2260-61). While normal digging
for the area might be construed as
encompassing caliche or substantial
quantities thereof, in the absence of
evidence that this was Mr. Plant's
conception of the term, we decline
to so construe it.7 Rather we view
Mr. Plant's testimony as confirming
Mr. Butler's statement that caliche
was not evident in the excavation at
the location of the Keltch trencher
at the time of the site visit. Mr.
Keltch confirmed that his firm en-
countered an easy stretch of exca-
vation during the latter phase of the
first stage of 1073, which ended Apr.
17, 1970 (Tr. 1930-32). Obviously,
the material excavated is more sig-
nificant than the factors relied upon
by the Government (note 7, sUpra).

Of the 111 bore logs shown on
the plans, all except one were drilled
with a Hugh B. Williams Hole Dig-
ger, Model BDH-3, with 70 Brake
horsepower gasoline engine using a
16-inch diameter earth bit or a 6-
inch diameter. rock bit. In all in-
stances where drilling with the 16-

7 Significantly, the Government places pri-
mary reliance on the size of the Iieltch ma-
chine (165,000 pounds) and the fact that it
was equipped with rock teeth as factors which
should have alerted J&C to the conditions
actually encountered.

inch earth bit was discontinued,
further drilling, if accomplished,
was with a 6-inch rock bit. Although
generalizations concerning the bore
logs are difficult, 40 of the bore logs
show hard or moderate boring in
strongly cemented or indurated
caliche.5 Mr. Butler testified that
JB&C had just completed jobs in
Parker and Tucson, Arizona, which
called for excavation of what he
characterized as hard or moderately
hard caliche that had been exca-
vated without difficulty'by an old
Cleveland Model 320 trencher (Tr.
166, 223). He asserted that because,
in most instances, the bore logs on
the plans showed the caliche as ex-
tending only about. 1 /2 feet or 2
feet in depth with easy excavation
below that and only in three or four
instances, did the caliche extend to
the bottom of the trench, they.
(JB&C personnel) felt that the ex-
cavation would be relatively easy
or normnal (Tr. 166-67, 175, 185).
According to Mr. Butler caliche at
the bottom of the trench excavation
is much more difficult to excavate
than caliche in the middle of the
trench (Tr. 184-85, 220). He indi-
cated that JB&C planned to obtain
a new trencher and perform several
drainage contracts for the Bureau in
the Columbia Basin.

Mr. Butler described the process
by which JB&C estimated the
amount of hard or difficult excava-
tion anticipated. In general, this
consisted of adding the hard boring
(with one or two exceptions indi-

Caliche, according to Mr. Butler, was
harder than normal soil, but not as hard as
rock (Tr. 228-29).

L84 I.D.
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cated to be in strongly cemented or
indurated caliche) shown by the
bore logs to 'be within the trench
excavation and dividing by the
number of bore logs on the line in-
eluding those showing easy boring
(Tr. 181-83, 186-220). In some in-
stances, they projected or extrapo-
lated from the nearest bore log as
to what they, assumed a bore log
would have shown had one been
present.9 Mr. Butler further testi-
fied that in bidding, footages of line
had to be and were considered in
determining averages of difficult
and normal excavation (Tr. 206-
07). He asserted that JB&C's basic
conclusion was that there was no
rock in the area 1 and that the diffi-
cult excavation, mostly being in the
middle of the excavation, and aver-
aging something less than /2 foot
overall would present very few
problems (Tr. 220-21). JB&C con-
cluded that hard digging through-
out the job would average four
tenths of a foot or 5 percent of total
excavation (Tr. 244-45). Mr. But-

Department counsel are highly critical of
what they regard as a simplistic method of
estimating the amount of difficult excavation
anticipated (Respondent's Brief at 41 et seq.).
However, counsel selected a particularly un-
fortunate example to illustrate the alleged
fallacies of Mr. Butler's calculations because
on one of the lines selected (66J) r. Butler
anticipated an average of 1.13 feet of hard
excavation, while Mr. MacGregor, respondent's
expert witness, anticipated an average of 1
foot of caliche on that line (App's Exh. ZZ).
While there are many instances where Mr.
MacGregor's conclusions differ substantially
from those of Mr. Butler, projection or ex-
trapolation is, of course, an accepted and
necessary technique. See. The Aruosriez Corpo-
ration v. Uited States, 207 Ct. Cl. 54 (1975).

'0 The conclusion that no rock would be en-
countered was based upon the bore logs and
in part upon the fact that the excavation was
unclassified (Tr. 255).

ler regarded moderate boring as no
different than hard dry clay and
more efficient to .work with than
easy or soft boring because there
would be less sloughing (Tr. 297-
98). i 

Although conceding that they
were extremely wrong on the type
of equipment they initially decided
to. use, he stated that the power
equipment JB&C anticipated using
would excavate a foot or foot-and-
a-half of caliche [with layers of
easy excavation above and below],
if it were in fact caliche, without
slowing down significantly (Tr.
185, 222-23). He conceded that if
they used small equipment for exca-
vation they anticipated that blast-
ing would be required from station
0 + 00 to 5 + 00 on 66Q, which he re-
garded as the worst line on the cil-
tire job (Tr. 200, 238-39, 244).

The Government cites Mr.
Ijeitch's (note 2, supra) testimony
that he would have anticipated en-
countering 75 percent caliche on
1097 and that if he had not had his
specially designed Jetco trencher, he
would have planned drilling and
shooting 50 percent of the job (Tr.
1949). However, to Mr. Keltch even
a bore log describing weakly and
strongly cemented sandy loam was
indicative of caliche and it is clear
that his conclusions were based as
much on his knowledge of the gen-
eral area as the bore logs. 1" Mr. Mac-

n Tr. 1952-53, 1963. Although Mr. eltch
had several contracts with the Bureau prior
to the construction of the Jetco trencher, in
his words "he had steered clear" of the Royal
City area because of the necessity to drill and
shoot (Tr. 1967).
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Gregor anticipated finding no rock
as defined in the specifications 12 on
Schedule I and 5 percent or less on
Schedule II (Tr. 2530). His con-
clusions on caliche will be consid-
ered in connection with the separate
systems and lines.

We find JB&C's site investigation
to have been reasonable under the
circumstances. Of course, to the ex-
tent that JB&C was influenced by
its understanding or assumption
that unclassified excavation indi-
cates that no rock would be e-
countered, it was wrong as a matter'
of law.' 3 Although JB&C's bid
price for excavation on Schedule II
was at best marginal, we further
find that no substantial under-
bidding has been demonstrated.

12 While trench excavation was unclassified,
rock was defined in Paragraph 45 of the spec-
ifications as follows:

"Where the terms 'rock' and 'rock excava-
tion' and 'common' and 'common excavation'
are used in these specifications the following
definitions shall apply:

"Rock eeavation.-Rock s defined as sund
and solid masses, layers, or ledges of. mineral
matter in place and' of. such hardness and tex-
ture that it:

"(1) Cannot be effectively loosened or
broken down by ripping in a single pass with
a late model tractor-mounted hydraulic ripper
equipped with one digging point of standard
manufacturer's design adequately sized for use
with and propelled by a crawler-type tractor
rated between 210- and 240-net flywheel horse-
power, operating in low gear, or

"(2) In areas where it is impracticable to
classify by use of the ripper described above,
rock excavation is defined as sound material
of such hardness and texture that it cannot
be loosened or broken down by a 6-pound drift-
ing pick. The drifting pick shall be Class D,
Federal Specification GGG-H-506d, with han-
dle not less than 34 inches in length.

"Common ecavation.-Common excavation
includes all material other than rock excava-
tion."

"3Promas, Inc., IBCA-317 (Jan. 31, 1964),
71 ID. 11, 1964 BCA par. 4016.

Performance,

JB&C moved a Cleveland Model
Delta 160 ladder type trencher onto
the job on May 25, 1970, and the ma-
chine was tested at approximately
station 31+70 on 66E, where EOC
(end of construction) is, at station
28+00, the following day (Inspec-
tors' Reports of even date, Govt.
Exh. 9). The machine excavated a
trench 7.5 feet in depth for a dis-
tance of approximately 20 feet in
material described as hard caliche
from 1.2 feet to the bottom of the
trench.'d The trencher proved in-
adequate to satisfactorily excavate
hard caliche (Tr. 312, 545-46, In-
spectors' Reports).

A second test of the Delta 160
trencher was conducted at -station
1 + 00 on the 53 mainline in material
-characterized as very unstable on
June 3, 19T0 (Inspector's Report).
Because of sloughing, the machine
was also considered inadequate to
excavate softer material ' and was
subsequently removed from the job
(Tr; 312, 548; Inspectors' Reports).
* Mr. Bud Beard, superintendent

for JB&C, testified that he then
rented a Drott 50 backhoe, which
has a yard-and-a-quarter size
bucket, and commenced excavation'
at 0+00 on mainline 53, proceeding,
northward (Tr. 312-13, 514) . He
indicated that the capabilities of
this achine were well above the

14 It is of interest that a bore log approxi-
mately 140 feet from this station on 6 at
station 30 + 32 shows hard boring caliche from
2 to 4 feet in depth while the balance of the
material is described as fine sandy loam, easy
boring. This bore log isS more particularly
described in Appendix .
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breaking power of rock as described
in the specifications (Tr. 316).

On June 15, 1970, JB&C brought
a Cleveland Model 400W W;Theel
type trencher onto the jb.15 At the
time, this machine was the largest
ahd most powerful trencher com-
mercially available (Tr. 318), being
described by Mr. Jack Butler as the
"Cadillac" of trenching machines
(Tr. 3700) and by Mr. Keltch as
the best trencher on the market for
digging "hard stuff or any other
material." There is a conflict in the
evidence as to the depth to which
this machine will excavate a trench.
Mr. Beard testified it would exca-
vate to 9.5 feet (Tr. 554-55), while
respondent's evidence is to the effect
that its maximum excavation depth
is 8.3 feet (Tr. 2148, 2158, 2710; In-
spector's Report, Sept. 2, 1970).

The Cleveland 400W trencher
was utilized: to excavate the 53
mainline from approximately sta-
tion 25 +15 to EOC at 27+19.5, the
balance of the mainline havin been
excavated with backhoes (Inspec-
tors' Reports). The trencher was
also utilized to excavate all or por-
tions of laterals 53G through' 53P,
except for 53M which was excavat-
ed in its entirety with a backhoe.16

1 5
Tr. 317, 318; Inspector's Reports. Mr.

MacGregor was of the opinion that a self-
propelled wheel type excavator would be the
best type of equipment to use because it was
capable of accomplishing most of the excava-
tion without blasting (App. Exh. CC).

'e Mr. Duane Pedersen was an assistant field
engineer for the Bureau. His diary (Govt. Exh.

.114) for June 26, 1970, states, "Digging in
pretty hard caliche. Logs show sandy loam."
Although the line referred to in the dairy is
not identified, we find it to be 53 N (Tr. 2853;
Inspectors' Reports). On cross-examination,

JB&C completed trench excavation
on the 53 system, including lines
53.2 through 53.5, on July 30, 1970
(Inspectors' Reports). Lines D82-
54 and -60 were then excavated and
JB&C proceeded to the 66-2 and
66-3 lines.

JB&C completed trench excava-
tion of the mainline, including lat-
erals 66A through 66E, to a point
immediately south of IHallsten
Road, which intersects the mainline
at approximately station 26 + 04. At
this point, JB&C was directed to
skip an area extending northward
and including laterals 66F through
P because of unharvested potatoes
in the right-of-way (Tr. 2403).
JB&C's claim for costs attributable
to this skip, in addition to those al-
lowed by the contracting officer, is
considered infra.

Lateral 66K extends in a north-
westerly direction a distance of ap-
proximately 1,386 feet from the 66
mainline at station 44+ 32.8, then
extends eastward a distance of ap-
proximately 927 feet and again runs
in a northwesterly direction, termi-
nating at station 38+33.9. JB&C
proceeded to that leg of 66K which
runs in an east-west direction. After
completing 66K, excepting the in-
itial leg extending from the main-
line and laterals 66K-2 and K-3,
appellant excavated the mainline
from station 56+59 to IEOC at
65+05 (Inspectors' Reports, dated
September 18 and 21, 1970). There-

Mr. Pedersen admitted that the logs did not
indicate to a reasonably prudent bidder what
was in fact encountered at the Station (Tr.
2856). s
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after, JB&C proceeded to the 66T
line, which extends to the east of the
mainline from station 65+05.2, 66S
line, which extends east of the main-
line from station 61+05.2 and 66T
line, which extends to the northwest
of the mainline at station 61+05.2.
It was necessary to blast portions of
the 66T and S lines as the material
was too hard to excavate with the
trencher.

Thereafter, the trencher exca-
vated portions of laterals 66F, 66L,
66N, 66P, all of 66G and the balance
of the 66 mainline (Inspectors'
Reports, dated Oct. 12 thru 14, 20
thru 24, Oct. 26 and 30 and Nov. 2
and 3, 1970). On Nov. 3, 1970, the
trencher was moved from Block 82
to Block 87. The balance of excava-
tion on Block 82 (the remainder of
the 66 ystem the 53-7 and 50 sys-
tems) was accomplished with large
Insley backhoes, which Mr. Butler
described as the largest' available in
the Pacific Northwest (Tr. 1089).
The work was accepted as sub-
stantially complete on March 1,
1971, the scheduled completion date.

The trencher had been operated
from 100 to 150 hours when it was
rented by JB&C and was considered
to be essentially new (Tr. 378). Mr.
Beard testified that the machine
was beginning to get brittle or tired
as they proceeded on the lower por-
tion of the 66 system. He asserted
that they had at least three serious
breakdowns on the 66E line, one of
which was a twisted axle. An In
spector's Report, dated Sept. 8,
1970, confirms that the trencher at
EOC on 66E was "down all day for
repairs." The nature of the repairs

is not disclosed. Mr. Beard attrib-
uted the breakdowns to the hard-
ness of the material and asserted
that "* * it was just beyond what
you should ask a machine to do." 17

He stated that the trencher was re-
moved from the job because it had
been broken and repaired many
times and was unable to excavate
hard material without breaking
down (Tr. 580-81). He described
the condition of the machine as
"very, very poor" when it was
moved off of the job.

Respondent attributes part of the
'difficulties with the trencher to the
pipe laying shield or "boat" which
appellant attached to the rear of the
trencher and for which it was not
designed (Tr. 558-59; App.'s Exhs.
K;'& EEE; Govt's. Exh. 30). The
"boat" included *a hopper or bin for
filter gravel, which when fully
loaded weighed approximately 12,-
000 lbs. (Tr. 1205, 2735-36). How-
ever, Mr. Beard testified that the
action of the wheel was the primary
factor governing progress of the
trencher and that the boat did not
create any appreciable drag on the
machine (Tr. 577-78).

Another controversy concerning
the trencher is the width of the
trench it would excavate. Although
the purchase order specifies 40-inch
buckets (Govt's. Exh. 87-143), Mr.
Beard testified that he thought the
digging buckets were 34 to 36 inches
in width (Tr. 551). The actual

l7 Tr. 379. Bureau records confirm that there
were numerous breakdowns of the trencher,
including the main drive system and several
broken axles. See, e.g., Inspectors' Reports,
dated Sept. 10, 19, 21, 22, 24, 29 and 30, and
* Oct. 13, 14, 20, 22, 23, 27 and.30, 1970.
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width of the buckets was 35 inches
(Tr. 3794-95). Nevertheless, the
minimum width of the trench, be-
cause of the cutter teeth, was 40
inches. Respondent's evidence is to
the effect that the trencher was
actually excavating a trench 0 to
54 inches in width (Tr. 2148; In-
spector's Reports, dated June 25,
26i, 30 and September 9 and 10,
1970; Govt's. Exh. 29 and appeal
file, Exh. 36, photo No. 8). The pay-
line width was only 28 inches and
respondent attributes JB&C's exca-
vation difficulties, its problems with
stripping and cleanup and the use
of extra filter material in-principal
-part to the wide trench. These mat-
ters are consideredinfra. JB&C in-
stalled narrower buckets on the
trencher in Oct. 1970 and thereafter
excavated a trench approximately
37 to 39 inches wide (Tr. 2756).

Mr. Beard testified that narrower
buckets had been ordered at an
earlier date, but that they were not
available (Tr. 554). This testimony
was corroborated by Jack Butler
(Tr. 3698). See also Pedersen at
Tr. 2754.

Differing Site Concitions Claim

Mr. Beard expressed concern to
the Bureau on or. about June 27,
1970, that rock had been encoun-
tered on the 53 system. lHe testi-
fied that a meeting was held there-

1 Chief Inspector Westfahl's diary (Govt.
Exh. 87) for June 27, 1970, states that he was
to meet Superintendent Beard for the purpose
of classifying material on 53N, but that when
he arrived the line had been backfilled from
station 0+00 to 6+00. Mr. Beard is quoted

after with Bureau officials in Othel-
lo, Washington (Tr. 348-50). He
asserted that Bureau personnel
Messrs. Wilcox, - Pedersen and
Westfahl would not make any com-
mitment as to whether rock was
being encountered, but pointed out
that the contract called for unclas-
sified excavation- and, that any
claimn for changed or differing site
,con ditions would have to be sub-
mitted to higher authority (Tr.
350-51; 354). Mr. Westfahl's diary
for' Aug. 13, 1970 (Govt's. Exh. 87)
confirms ithat Messrs. Beard - and
De-geest: attended ma eeting in
Othello,- with Messrs. Kolterman,

WVeisell *and Pedersel. Although
-Mr. Be'ard admitted that conditions
indicated by the b'ore logs were not
-discussed at the'time -he asserted
that the bore logs were' discussed
after the meeting with Mr.- West-
fahl in JB&C's Royal City office on
-numerous occasions and that -he

(Beard) insisted that the bore logs
were differeait from actual site con-
ditions'(Ti. 353-54). Mr. Westfahl
denied knowledge of any such dis-
cussions and stated that he did not
pay a great deal of attention to the
bore logs (Tr. 2189-90). le ad-
mitted having' told -the contractor
in effect that because trench excava-
tion was unclassified, conditions en-
countered -were irrelevant (Tr.
2209). - m

as saying forget this one and they would check
the next one where hard material was en-
countered. See -also Inspector's Report for
June 27, 1970, which states that Mr. Beard
was concerned about rock in the material ex-
eavated from the trenches.
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JB&C's formal claim was sub-
mitted under date of Aug. 29, 1970
(Appeal file, Exh. 9). Because the
Bureau has chosen to interpret the
letter as asserting a claim based on
an erroneous interpretation of
Paragraph 45i of the specifications
rather. than differing- site condi-
tions, we will quote the first para-
graph of the letter in full:

In conjunction with excavation to
date, numerous layers of consolidated
strata have been encountered resulting
in most difficult excavation and addi-
tional effort (see Inel. #1). It is our be-
lief and contention that this increased
digging effort is due to "Rock Excava-
tion" 'as compared to "Common Excava-
tion" defined in Par. 45, Spec. #100C-
1097 for which the contractor should be
reimbursed in accordance, with Par. 4,
General Provisions.

Paragraph 4 of the General Pro-
visions is the "Differing Site Con-
ditions" elause. The enclosure to the
letter claimed a uniform feet, of
rock was encountered on the 53
mainline from station 17+20 to
27 + 20 and on all or parts of lines
53J through aP inclusive and also
on all or portions of lines 53-2
through 53-S inclusive. A uniform

"9 feet of rock was claimed from sta-
ti6n 7;+00 to 16+50 on 53H and
from station 8+ 00 to 10+ 00 on
53F. Rock claimed to have been en-
countered on the 53 system totaled
7,578 c.y. or slightly less than one-

-half of total excavation on this sys-
tem of approximately 15,978 c.y.
JB&C also claimed to have encoun-
tered 7 feet of rock from station
42+00 to 50+00 on 66.2 and from
station 13+25 to 50+00 on 66.3.

Rock to a depth of 8 feet was
claimed from station .11 +50 to
29+00 on 66A, from station 0+00
to 5 + 00 on 66B and from station
10+80 to 29+00 on 66C. From sta-
tion 0+00 to 7+50 on 66C, JB&C
claimed to have encountered 10 feet
of rock.

The foregoing letter was signed
and the claim, which included exca-
vation through Aug. 26, 1970, was
prepared by Mr. Ronald Whit-
lock, an engineer and- trouble
shooter for JB&C, who arrived on
the job on or about Aug. 20, 1970
(Tr. 74, 95, 108, 122, 600-01). Rock
quantities were computed by Mr.
Whitlock from available records,
information supplied' by JB&C
supervisory personnel and by per-
sonal observation (spot checks) on
lines that were still open (Tr. 72,
73, 81, 84, 99, 110, 139). Although
the lines had been backfilled and the
53 system essentially completed at
the time. of his arrival (Tr. 74,
601-02; Inspectors' Reports),' Mr.
Whitlock observed chunks of hard
material on the surface of various
lines, which in his judgment, con-
firmed that rock had been encoun-
tered in the excavation (Tr. 97).
Appellants' claim for costs -of
cleanup in excess of contract re-
quirements is considered injra.
A dollar amount was placed on the

foregoing rock claim in a separate
letter, dated Sept. 1, 1970 (Appeal
file, Exh. 10), which asserted claims
totaling $200,894.21, of which
$116,726.08 was assertedly at-
tributable to rock excavation. The
letter referred to Paragraph 3,

[84 I.D.
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Changes, and Paragraph 4, Differ-
ing Site Conditions, as the bases for
the claims. The letter signed by
Mr. Whitlock as well as the latter
letter signed by Duane Butler, a
JB&C partner, were handcarried
to the office of Mr. B. L. Menden-
hall, then Chief of the Construction
and Engineering Division and
authorized representative of the
contracting officer, in Ephrata,
Washington, on Sept. 1, 1970. Rep,
resentatives for JB&C were
Mr. Whitlock, Mr. Duane Butler
and Mr. Roy Charles, an accountant
for JB&C. Although Mr. Menden-
hall, who had retired at the time of
the hearing, testified that the rock
claim was based on an interpreta-
tion of Paragraph 45 of the speci-
fications (Tr. 2957), the accuracy of
this testimony is refuted by the
opening sentence of a memorandum,
signed by Mr. Mendenhall, sum-
marizing the conference (Govt.
Exh. 72). The memorandum states
that they (JB&C) were encounter-
ing significant amounts of rock in
the drain lines which they felt was
a changed condition and for which
they should receive extra compen-
sation. Notwithstanding this clear
statement of the basis for the claim
and the equally clear references to
the Differing Site Conditions clause
in the claim letters, Mr. Mendenhall
testified that he did not direct any
additional investigation of the rock
claim because he considered that the
claim concerned an interpretation
of the specifications (Tr. 2960). He
asserted that the Bureau knew hard
material existed in the excavation

248-04-77-3

so that there was no reason to in-
vestigate that condition (Tr. 2960-
61). His letter of Sept. 25, 1970
(Appeal file, Exh. 11) responding
to the rock claim does not mention
a claim for differing site conditions,
quotes Paragraph 45 of the speci-
fications and asserts that the defini-
tions of common and rock excava-.
tion contained therein are not appli-
cable to drain pipe trenches. The
letter states that the Bureau is mak-
ing no attempt to deny the existence
of material which could be classified
as rock, but points out that drain
trench excavation is unclassified for
payment and that the difficulty of
excavation should have been taken'
into account in computing JB&C's
bid prices.

JB&C's claims were discussed at
a meeting with the. contracting
officer and other Bureau representa-
tives in Boise, Idaho, on Nov. 6,
1970 (Tr. 442-43, 718, 785-88, 100Q-
15, 1017-18, 2230; Govt. Exh. 82).
JB&C's representatives were told
essentially: that if substantially
more rock than indicated in the con-
tract was encountered, then the
claim would be recognized (Tr.
2323-24). JB&C agreed to resubmit
the claim and the Bureau agreed to
consider a claim properly presented
on its merits. However, as the
events to be recounted hereinafter
make clear, there was no way that
JB&C could meet the Bureau's
standard for *a properly presented
claim.

JB&C submitted a claim covering
excavation through Nov. 30, 1970,
under date of Dec. 16, 1970 '-(App

495] 507



508 DECISIONS OF TEE DEPARTMENT OF THE INTERIOR [84 I.D.

Exh. D; Appeal file, Exh. 12). The
claim for rock excavation was in the
amount of $130,233.04 based on the
excavation of an alleged quantity of
17,252.3 cubic yards of rock at a cost
of $7.62 per cubic yard, reduced by
the amount received for excavation
under the contract. Total rock ex-
cavation claimed on the 53 system
was reduced to 4,740.2 cubic yards. 19

Rock excavation claimed on the 66
system totaled 12,512.1 cubic yards
(Schedule III, IV, V and VI). The
rock computations in this claim
were also made by Mr. Whitlock
chiefly from available records (Tr.
110). However, he conceded that his
primary sources of information on
work performed prior to his arrival
were Bud Beard and Virgil
Degeest, the latter a JB&C foreman
(Tr. 98, 99).

The contracting officer responded
to JB&C's claim for differing site
conditions and its other claims
uLnder date of Mar. 26, 1971 (Ap-
peal file, Exh. 14). Notwithstand-
ing the fact that JB&C had sub-
mitted a detailed list of stations
where rock was assertedlyl en-
countered, notwithstanding the
contracting officer's clear obliga-
tion under the Differing Site Con-
ditions clause to conduct a prompt
investigation and make a deter-
mination, and notwithstanding the
further fact that, as will be seen
infra, the Bureau had inspection
records allegedly showing condi-

1" This is the total set forth on Schedules I
and II of the Dec. 16 letter. However, using
average rock depths claimed to have been
encountered, it is not possible from the lines
and stations given to verify amounts claimed.
See Bureau recomputations, Tr. 1740-42.

tions encountered at each station,
JB&CX was informed in substance
that until it furnished, in detail,
substantiation of the allegation
that conditions encountered differed
from those indicated in the con-
tract, but the contracting officer had
no proper basis for a decision other
than a denial of the claim.

Under date of May 3, 1973,2° ap-
pel]ant's counsel addressed a letter
to the Bureau (Appeal file, xh.
15) enclosing a colored trench pro-
file assertedly showing rock en-
countered, a bore log summary
allegedly indicating no rock and a
photo depicting rock assertedly
taken at the location of the bore log
and inquired whether that was the
type of evidence the Bureau wished
submitted. The contracting officer
responded on May 14, 1973, point-
ing out various asserted deficiencies
in the evidence furnished including,
inter aia, that it was not possible
to determine the type of material
shown in the photo, admitting that
rock was encountered in the trench-
es, but pointing out that excavation
was unclassified for payment and
that the bore logs showed difficult
excavation which should have been
taken into account in bid prices.
With respect to appellant's burden
of proof, the letter stated that, "Es-
sentially you must prove that the
data furnished in the contract was
erroneous or failing that you have

7 Appellant was in financially straitened
circumstances and in effect signed itself over
to the bonding company, Gulf Insurance Com-
pany, in Mar. of 1971 (Tr. 926). JB&C's books
and records were in the custody of the bonding
company and out of JB&C's control for approx-
imately 2 years (Tr. 23). This probably ac-
counts for the hiatus in pursuing the claims.
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the more difficult task of proving
that the conditions encountered
were unknown, unusual and differed
materially from those ordinarily
encountered in drain construction
on the Columbia Basin Project."
The standard stated in the letter
necessary for the establishment of a
category one differing site condi-
tion claim was, of course, erroneous
as a matter of law. 21

On June 20, 1973, appellant's
counsel wrote the contracting officer
enclosing a photograph and colored
log profile and again inquired
whether this evidence was of the
type needed (Appeal file, Exh. 17).
The contracting officer's reply,
dated July 6, 1973 (Exh. 18), stated
that the profile and photo were not
acceptable evidence to substantiate
a claim for changed conditions. The
letter stated there is no provision
in the specifications for photo-
graphic classification of excavation
as the soundness, hardness and tex-
ture of the material cannot be de-
termined by photographs. Para-
graph 45 of the specifications was
quoted for the definitions of rock,
but the letter then pointed out that
the terms "rock" and "rock excava-
tion" were not used in the specifica-
tions applicable to drain pipe ex-

2' See PAL Contractors, note 6, supra, at
48,600- 01:

"* * * the issue is whether there were such
Indications which induced reasonable reliance
by the successful bidder that subsurface con-
ditions would be more favorable than those
encountered."

This is more than a mere semantical differ-
ence, because proving: the bore logs and other
data in the contract erroneous is clearly a
more onerous task.

cavation and that accordingly, the
definitions of rock were not appli-
cable thereto. Appellant was again
informed that it must prove that
data furnished in the specification
was erroneous and then: "It would
appear that your client could estab-
lish this only by drilling new ex-
ploratory holes and/or test pitting
in undisturbed material in the im-
mediate vicinity of the original
drill holes and showing that the
data thus obtained differed mate-
rially from the data which was in-
cluded in the specifications." 22

Appellant's counsel again wrote
the contracting officer on July 18,
1973 (Appeal file, Exh. 19), re-
questing a meeting and pointing out
that even if new holes were drilled,
it would be necessary to take wit-
ness accounts, photographs, etc., to
record the data from the "new
holes." The contracting officer re-
plied under date of July 30, 1973
(Appeal file, Exh. 20), stating that
the Bureau was interested in resolu-
tion of JB&C's claim, but that de-
spite numerous oral and written re-
quests over a period of years for
backup material, JB&C had not fur-
nished any acceptable evidence to
support its claim. The letter then
went on to demonstrate in unequiv-
ocal terms that there was no evi-
dence that would be considered
acceptable.

We have repeatedly explained to your
client that it must be proven that the
logs in the specifications were incorrect.

22 This suggestion is clearly the result of
carrying the Bureau's erroneous standard of
proof for the existence of a category one dif-
fering site condition to its logical conclusion.
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Witness statements that rock was en-
'countered or photographs purporting to

-show rock are unacceptable as a means

'of establishing the existence of rock as
neither method establishes the soundness,

hardness, or texture of the material.
Classification of rock is subject to the

definitions in Paragraph 45- of the
specifications."

As we see it, the only way our logs and
test pits can be proven inaccurate would
be by drilling new holes and excavating

new test pits in undisturbed material in

the immediate vicinity of the original

exploration holes and lits. A direct com-
parison of the materials excavated would

then support or refute the claim.

Having informed JB&C that the
only way it could prove its claim
for differing site conditions was by
-drilling new holes and excavating
new test pits, the Bureau backed
away from this approach when

JB&C offered to put up $50,000 to
have an open trench excavated, the
validity of the claim to turn upon
expert analysis of the results in

comparison to the bore logs (Tr.
950, 974-76, 981, 984; JB&C letter,

dated Nov. 28, 1973, App's. Exh.
X). Not only did the Bureau reject
JB&C's offer, but the successor con-
tracting officer informed Mr. Duane
Butler that JB&C had no right to
even make such a proposal (Tr.
982). The foregoing recitation es-
tablishes to our satisfaction that the
I3ureau was attempting to enforce
an impossible burden of proof in an

(effort to force JB&C to abandon the
claim and lends support to JB&C's

23 The latter statement represents a reversal

from the position stated in the contracting
,officer's letter of July 6 that the definitions of
;rock in Paragraph 45 were, Inapplicable to
itrench excavation.

charge that the Bureau was not act-
ing in good faith.2 4

At a meeting in Boise on Aug. 6,
1973, JB8&C presented a mass of
material, including cost data, in sup-
port of its claims (Appeal file, Exh.
21-25, inclusive). Included in this
material was a document entitled
"Water and Rock Quantity compu-
tations" (Appeal file, Exh. 23;
App. Exh. A) .25 Exhibit A includes

excavation for the entire job, was
substantially prepared by Mr.

Whitlock during the period Aug.
20, 1970, to Feb. 3, 1971, when he

left the job, and represents, accord-
ing to Mr. Whitlock, a refinement 26

based on a review of available rec-

ords and discussions with JB&C sui-

pervisory personnel, chiefly Bud

Beard and Virgil Degeest (Tr. 111,

117-18). Mr. Whitlock professed
amazement at how closely the in-

formation imparted orally by

J£ 5B&C's letter to the contracting officer,

dated Nov. 28, 1973 (App. Exh. X), written

following a meeting with Bureau personnel in

Boise on November 20, states that one rea-

son given by Bureau representatives for not

settling the claim was that it would cause
problems with other contractors in the area
who were watching the outcome of JB&C's
claim. The letter quotes Bureau representa-
tives as stating that they were prepared to
spend more money defending the case than
they would ever pay JB&C company on its
claim.

In this connection, it is significant that Mr.
Mendenhall informed the surety, Gulf Insur-
ance Company, in late March or early April
1971, that JB&C would not be paid any money
for differing site conditions (Tr. 1051) and
that the contracting officer's findings were sub-
stantially prepared by Mr. Weisell in Ephrata.

2 5
Appellant withdrew its claim for differing

site conditions insofar as it was based on
water conditions (Tr. 2789).

e5 The refinement resulted in an increase in
the total quantity of rock claimed to have been
encountered on the 53 system to 5,70Q1.8 cubic

yards.
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Messrs. Beard and Degeest corre-
lated with what he later observed
and was able to verify (Tr. 96).
Mr. Whitlock had no part in the
computations of rock quantities on
the 50 and 53-7 systems (Tr. 91,
122).

Records referred to by Mr. Whit-
lock included daily progress reports
as well as so-called transit type note
or field books.2 t The field books were
maintained by JB&C supervisory
personnel (Bud Beard, who left the
job about Thanksgiving, 1970, Vir-
gil Degeest and Bob Burke). Mr.
Whitlock acknowledged that the
field books did not show rock depths
at each specific station, that the
books were not always in agree-
ment and that he computed average
depths of rock, based on what was
reported and what he observed (Tr.
755, 757-59). His recomputations
and analysis were based in part on
his knowledge and observations of
the capabilities of the machinery as
compared with excavation progress
made (Tr. 145). Confronted with
discrepancies between the amount
of rock on particular lines and sta-
tions, he acknowledged that neither
Exhibits A or D were correct in
their entirety and that he did not
have a full answer for the discrep-
ancies. He insisted, however, that

2T
r. 16, 18, 43, 48, 96, 477-81. B&C prog-

ress reports, three of which are in the record
(Appeal file, xh. 21; Govt. Exhs. 87-150),
were kept on a daily basis, reflected the
amount of trench excavation and other work
accomplished and to that extent would tend to
show whether trench excavation was difficult
or easy. Records of rock encountered were
maintained in log or field books (Tr. 479,
480-81).

both exhibits were more correct
than incorrect (Tr. 146).

Mr. Beard testified as to the
various records maintained by
JB&C Company (Tr. 507-10). He
stated that some of the daily prog-
ress reports contained not so much
rock quantities, but rather the sta-
tions where problems with rock
were encountered. .He explained
that the log or field engineering
books (note 27, mpra) were not
based on surveys or crawling into
the trench and measuring the rock
with a ruler, but were fair estimates
of the average depth of rock (Tr.
479, 509, 519). He insisted, however,
that the records were accurate and
complete, were not - maintained
solely to support a claim, and would
have been maintained in any event
(Tr. 516, 517). He attributed dis-
crepancies and inconsistencies in the
stations and lines' where varying
quantities of rock were claimed to
the judgment of the individual
making the record (Tr. 518).

Mr. Whitlock testified that he
turned all of his notes and work-
sheets over to JB&C upon the 'termi-
nation of his employment (Tr. 760).
He stated that the last time he saw
most of the field books was-when he
left the Othello, Washington area
(Tr. 764). However, he admitted
that he saw some of the field books
after the conglomeration of mate-
rial was released from storage by
the surety, Gulf Insurance Com-
pany. Respondent seizes upon this
testimony as indicative that these
records were and are available to
JB&C and complains that no ade-
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quate explanation has been pres- These classifications are contained
ented for the failure to produce in the Inspector's Reports (Govt.
these records (Tr. 494-97; Brief at Exh. 9) and have also been com-
56-59). However, we accept Mr. piled into a separate volume (Govt.
Duane Butler's unrebutted testi- Exh. 10). Although Mr. Pedersen
mony that except for miscellaneous and Mr. Weisell testified that such
pictures and records maintained or classifications were routine even on
retained by various individuals, all unclassified jobs (Tr. 1726, 2661-63,
of JB&C's records were placed in 2703), Mr. Weisell admitted that
custody of the surety, that the field the classifications were made and
books were among items missing the records maintained because of
when the records were returned to indications received shortly after
JB&C, that he has been unable to the work began (note 18, supra)
find the daily logs or field books and that a claim might arise because
that in discovery proceedings coun- rock was being encountered (Tr.
sel for respondent has had access to 1726). This testimony was con-
all available JB&C records (Tr. 52, firmed by Mr. Mendenhall (Tr.
1055,1068-69, 1072, 1075, 1078)- 2959).

The above finding does not, of Using these records, the Bureau
course, resolve the question of the (Mr. Weisell) has determined that
weight to be accorded the various a total of 8,323 cubic yards of Mh
exhibits representing claimed quan- (moderately hard caliche) and
tities of rock encountered. We con- 2,865.4 cubic yards of hard caliche
dude that no useful purpose would or rock was encountered in the ex-
be served in reciting the discrepan- cavation (Summary attached to
ies in the various rock claims and "As-built" Drawings, Govt. Exh.

accept Exhibit A as representing 12). The foregoing figures are to be
JB&C's final refinement of rock compared with 6,105.9 cubic yards
quantities allegedly encountered. of MHC and 6,087.1 cubic yards of

Bureau Ev neo hard caliche or rock which the Bu-
Bure Eati on Book or reau allegedly anticipated would be
Excavation iainoencountered from examination of

*While Mr. Beard indicated an the bore logs. There is no evidence
awareness that the Bureau was that quantities of moderately hard
keeping records of conditions en- caliche and rock allegedly antici-
countered, he testified that the Bu- pated by the Bureau were computed
reau refused to classify material ex- prior to contract performance. The
posed (Tr. 512-13). Nevertheless, overly facile conclusion 'we are
when the findings were issued, the asked to draw is that conditions en-
Bureau for the first time revealed countered were more favorable than
the existence of records of soil clas- those anticipated. We reject this
sifications purportedly made by the contention since it. is obvious that
inspectors at each 100-foot station. the terminology used by the inspec-
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tors making the classifications is not
self explanatory and it is equally
obvious that Mr. Weisell has re-
solved doubts as to the meaning of
the terms used in a manner to sup-
port respondent's position.

For example, the soil classifica-
tions use terms such as "solid caliche
gravel," "soft caliche," "cemented
caliche gravel," "fractured caliche,"
"caliche chunks," "broken caliche,"
"hard caliche gravel," "caliche" and
"caliche sand" in reporting condi-
tions encountered. Only if the clas-
sification reported hard caliche,
MHC or rock would Mr. Weisell
give any credit for hard or moder-
ately hard excavation having been
encountered. Appellant refers to
these terms as "57 varieties" and
asserts that had the contracting of-
ficer not breached his duty to con-
duct an investigation as required by
the Differing Site Conditions
clause, someone with authority
would, as a minimum, have made an
effort to determine what the inspec-
tors meant by the terms used
(Opening Brief at 13, 14).

Respondent did not call as wit-
nesses the inspectors and has not
alleged that they were unavailable
or otherwise attempted to explain
their absence. Although counsel for
respondent attack (Brief 'at 63) as
unsupported the statement of ap-
pellant's counsel (Opening Brief at
iii) that he repeatedly called for the
inspectors to be produced, counsel
overlooks appellant's objections to
conclusionary testimony of Mr.
Weisell concerning use of a drifting

pick in m6aking the soil classifica-
tions and the statement that if these
witnesses (inspectors) are available
they should be put on the stand (Tr.
1752-53). See also Tr. 3187 wherein
counsel specifically i n q u i r e d
whether respondent intended to call
Inspector Scanlon as a witness.

Because the inspectors were not
called as witnesses, there is no per-
suasive evidence in the record as to
the extent a drifting pick was uti-
lized in making the classification. 2 8

However, in the view we take 'of the
matter, it is unnecessary to resolve
this question. For the reasons here-
inafter appearing, we accept the soil
classifications and profiles 29 as evi-
dence of conditions encountered,
construing them most strongly
against respondent and resolving 'all
doubts in favor of appellant.

53 Systemr
Conditions Reasonably Anticipated

Jack Butler testified that JB&C
anticipated practically no hard
boring [digging] on the 53 system
(Tr. 218). He asserted:

28 As indicated in Appendix I, the Inspectors'
Reports contain several statements from which
it could be inferred that a drifting pick was
used in making the classifications at partic-
ular stations. See also Govt. Exh. 29, a photo
showing a Bureau inspector in the trench,
holding the handle of a pick in his right hand.

so Beginning with Aug. 31, 1970, the In-
spectors' Reports contained, in addition to the
soil classifications, a sketch, referred to as a
profile, of the trench describing conditions
encountered at the various depths at the in-
dicated stations, generally every 100 feet. It
is clear that the inspectors were directed to
make the profiles because of JB&C's formal
claim for differing site conditions (Tr. 1839,
2074-75).
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Just the one [referring to the one bore
log on 53L indicating hard boring] but
again if you total your borings you are
going to find that you won't even have
one one-hundreth of a foot of hard bor-
ing in this particular area.

(Tr. 218). We do not, of course,
agree: that difficult excavation an-
ticipated on 53L can be reduced to
the percentage indicated by Mr.
Butler by averaging it over the en-
tire 3 system. We, nevertheless,
find that the only difficult excava-
tion reasonably anticipated on the
53 system would be on; line 53L.

'Other than' the 53L line, all in-
stances of moderate: boring shown
in the bore logs were in material
described as weakly cemented sandy
loam, noncemented loamy sand,
strongly cemented loam, nonce-
mented silty clay, strongly cement-
ed loamy sand, fine sandy loam,
weakly and strongly cemented fine
sandy loam or loamy fine sand with
no cementation. These bore logs are
siummarized in Appendix .

Mr. Pilz, appellant's expert wit-
ness, testified that sandy loam or
loamy sand denoted unconsolidated
excavation and would not normally 
be expected to be difficult excava-
tion (Tr. 664). He asserted that he

,would not expect difficult excava-
*tion in sands no matter how the
sands were described (Tr. 668, 730).
The result would, of course, be
otherwise if the material was de-
scribed' as sandstone and we note
that although some of the soil clas-
sification applicable to the 66 sys-
tem describe material encountered
as sandstone, none of the bore logs

or test pits on the entire job use that
term.

Mr. Butler's analysis of the 53
system was confirmed in part by Mr.
MacGregor, respondent's expert
witness, who anticipated an average
depth of 3 feet of caliche on the 53L
line for a total of 41 cubic yards
and no caliche on the balance of the
53 system (App. Exh. ZZ). Re-
garding- all instances of moderately
hard boring as meaning moderately
hard caliche, a process appellant

- aptly characterizes as "pure ration-
alization," respondent claims to
have anticipated 366.8 cubic yards

i of moderately hard caliche of which
139.8 cubic yards were on 53L, and
288 cubic yards of hard caliche, all
on 53L, on the 53 system (Summary
attached to "As built,"'Govt. Exh.
12). This position is clearly un-
t tenable and we conclude that wheth-
er viewed as a matter of fact or of
law,30 no reasonable bidder would
anticipate difficult excavation on
.the 53 system except for a mini-
mum of 471 cubic yards on the 53L
line.

Conditions Encountered

[1] JB&C claims to have en-
countered a total of 838.80 cubic
yards of rock on the 53 mainline,
including an average of 2.5 feet
from station 0+00 to 12+75 (App.
Exh. A). Mr. Beard testified that al-
though hard material had been en-
countered at an earlier point, it

seSee John MW. Keltoh, nc., IBCA-830-3-70
(June 22, 1971), 78 I.D. 208, 76-2 BCA par.

12,063, arned (Trial Judge Opinion, Jan. 23,
1974), 19 CeF par. 82,785, adopted generally
by the Court, 206 Ct. Cl. 841 (1975).
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was not to a depth that caused sig-
nificant problems until approxi-
mately station 17+08 on the main -
line (Tr. 314-15; App. Exh. F).
This testimony issupported by the
bureau classifications up to station
14 +00, which show substantial
amounts of topsoil, ranging from
2.5 to 9.0 feet, with the balance of
excavation indicated to be satu-
rated sand and clay, fine sandy silt
with light clay or firm clay mixed
with fine sandy loam.3 -

However, the bureau classifica-
tions reflect substantial amounts of
hard caliche beginning at approxi-
nately station 14+00. In fact, in
the area from station 14 + 00 to
20+±50 respondent has calculated
depths of caliche ranging from 4.8
to 5.8 feet and credited appellant
with 285.9 cubic yards of moder-
ately hard caliche. We accept this
computation and therefore con-
clude that Mr. Beard was. mistaken
as to the station at which difficult
or hard excavation was encoun-
tered.

The 53 mainline averages 9.0 feet
in depth (App. Exh. 33). Mr.
Beard testified that as they pro-
ceeded northward on the 53 main-'
line the topsoil became' thinner and
hard material he described as rock

: It is of interest that soil classifications on
53 station 13+00 do not mention caliche in
any form. Nevertheless, an Inspector's Report,
dated Apr. 8, 1971, states that the contractor
is picking caliche [chunks] along a row of
trees on 53 which were located at station
10+380 (See Inspector's Report, dated June 19,
1970). In this connection, JB&C asserts that
material which was not classified as rock in
the trenches, nevertheless, was referred to as
rock for cleanup purposes. See Inspectors' Re-
ports, dated July 21, 1970, concerning 53H.

became deeper and more difficult to
excavate (Tr. 325-27, 330, 338). He
estimated that there was. 6.5 feet of
hard rock at the final manhole on
the 53 mainline which is at station
27+19.5.32 The' bureau classifica-
tions from station 22+00 to EOC
reflect amounts' of topsoil ranging
from 1.5 to 3.6 feet with the remain-
der of excavation at stationf 22 ±00
described as caliche gravel. From*
station 23+00 to EOC, the balance
of excavation is described as "solid
caliche gravel." Although respond-
ent's classification has not credited
JB&C with any moderate or hard'
excavation-in this area, 'there can,
be no gainsaying that depths from
5.4 to 7.5 feet represent substantial
amounts"'of 'caliche gravel in a
trench averaging 9.0 feet in-depth.
The. inspectors not having been
called as witnesses, there is little'
probative evidence in the record as
to their conception of 'the terms
"caliche gravel" andA "solid caliche
gravel." It is clear, however, that
"solid caliche gravel" was regarded

2 Mr. Beard described the results of a test
conducted with a pick at or near the manhole
where laterals 53N and 53P tie into the main-'
line (Tr. 347-48). He, said that the material
was extremely hard, that the pick bounced
and that some fragments chipped. He con-
sidered this as only natural from the shatter-
ing effect of the machine' excavation on the
trench. He stated that if the topsoil were
stripped from an unexcavated parcel, there
was no way a drift pick could penetrate the
material (Tr. 30-41). Mr. Whitlock empha-
sized the same point, i.e., that use of a drift
pick in the open trenches after the material
had been fractured was not a proper test (Tr.
115-116). Although Mr. Beard regarded the
material as rock, Bureau inspectors (Messrs.
Westfahl and Pedersen) refused' to classify
the material because the: excavation: was un-
classified for payment
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as hard excavations I any event,
what the inspector who made these
classifications described as "solid
caliche gravel" material has been
referred to by respondents own
witness as solid hard caliche24
Under these circumstances we find
that JB&C encountered rock-like
material and hard excavation from
approximately station 21+5.0 to
EO C. 5 The details of our calcula-
tions are in Appenclix I.

Mr. Beard testified that no par-
ticular problems were encountered
on laterals 53A through 53F (Tr.
317). This testimony is consistent
with the Inspectors' Reports and
bureau classifications and is ac-
cepted as accurate.36 Mr. Beard fur-
ther testified that laterals 53G
through 53P were too hard to dig
with backhoes. He described ma-
terial shown in a photo taken at an
unspecified location on. lateral .53J
(App. Exh. N) as typical of lat-

'5 An Inspector's Report, dated July 9, 197T,
states that the trencher pulled off the 53L
line because they got into hard ecavation
(solid caliche gravel) at station +25.

-"The reverse of a photo (Govt. Exh, 29)
taken at station.12+00 on 5G states it shows
"depth of caliche and width of trench." Mr.
lWetch testified that the photo depicted "hard
digging caliche" (Tr. 1958). This testimony
was based in, part on teeth marks shown in
the photo, which Mr. eltch asserted were
indicative of extremely hard caliche (Tr.
1991), In other testimony he answered affirm-
atively questions whether the caliche was of
the. Exh. 85 type and whether the photo
showed a solid wall of caliche (Tr. 1957).

25 Because it-is illogical to expect that thereL
were abrupt changes, to conditions described
at each station, we have generally. assumed
that the. conditions so described extended to
approximately equal distances on each side of
the station.,

5 5
The only rock claimed by JB&O on these

lines is an average of 1.75 feet from station'
8+00 to 9+80 on 53F.

erals 53J, 53L, 53N and the balance
of the mainline. While conceding
that some of the material depicted
in the photo might appear to be
gravel, he attributed this to the
shattering effect of the machine ex-
cavation and asserted that the ma-
terial was a solid mass of extreme
hardness (Tr. 338-39).

We find Mr. Beard's testimony
to be not entirely accurate in that
all of lateral 53M and portions of
laterals 53G, 5311, 53J and 53K ap-
pear to have been excavated with
backhoes (Inspectors' Reports).
Nevertheless, in other respects his
testimony is corroborated by the
Inspectors' Reports and other evi-
dence il the record. We have previ-
ously referred to the evidence con-
firming the existence of rock and
very hard caliche on 53G (note 34,
eupra). In addition, an Inspector's
Report, dated July 2, 170, refer-
ring to excavation of 5311 from sta-
tion 0+90 to 10+60, states that
there was a very hard layer of ca-
liche just under 1.3 foot of topsoil,
which the backhoe could not exca-
vate. At station 15+25, caliche ap-
peared in the trench and was within
1.5 foot of ground surface at the
end of the line (Inspector's Report,
dated Julv 9, 1970). The bureau
classifications merely refer to this
mfaterial as "caliche gravel."

The bureau classification would
credit JB&C with excavating 43.9.
cubic yards of rock and 441 cubic
yards of moderately hard caliche
on laterals 53G through 53P. How-
ever, the classifications are subject

[84 I.D.
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to interpretation" and there is no;
evidence that the inspectors who
made the classification had a com-
mon understanding with office per-
sonnel making the computations as
to the meaning of terms used. 8

Another reason for impugning the
validity of the classifications is the
testimony of Mr. Westfahl, chief
inspector for the Bureau, that in
making the classification "We
used as a guideline the bore log in-
formation * * * (Tr. 2,125). Ac-
cordingly, we have interpreted the
classification most strongly against
respondent and, irrespective of
whether the material would classi-
fy as rock under the definition in
the specifications, have determined
that JB&C encountered substantial
quantities of rock-like material (a
total of 4,855.51 cubic yards) over
and above that allowed by respond-
ent. This total takes into account
471 cubic yards which Mr. Mac-
Gregor anticipated on 53L and
which we have concluded is reason-
able.

On 53X, respondent has credited
JB&C with 190.9 cubic yards of
moderately hard caliche while ad-

mitting that it anticipated none of

3
7

For example, because the word "and" ap-
pears in some classifications between "caliche"
and "sand," we have concluded that a comma
or the word. "and" was omitted between the
words "aliche" and "sand" in other classifica-
tions from station 2+00 to and Including
9+00 on 53G.

38 Respondent's. calculations were made by
Air. Weisell or under his direction (Tr. 1724).
According -to Mr.- Weisell moderately hard
caliche meant removal [with a pick] of a
chunk of caliche: up to the size of a person's
fist (Tr. 1,719). 'There is no evidence of the
inspectors' understanding of this term. A

this line." We, of course, accept this
figure as another instance where the
fact that JB&C encountered mate-
rial not reasonably anticipated from
the contract indications is estab-
lished by respondent's own rec-
ords.4 0

Including lines 53-4 and 53_5,41
we conclude that appellant encoun-
tered 5,308.31 cubic yards of rock-.
like material beyond that indicated
in the contract on the 53 system.
See Appendix I for details.

66 Systenm

JB&C claims that substantial
amounts of rock were encountered
on the 66-2 line. However, Mr.
Beard testified that conditions on
this line were ideal and that no rock
was encountered (Tr. 355, 527-57,
540). The soil classifications cover
the area only through. station 36 +
00 (EOC is at 50+00), and report
deposits of topsoil ranging from 2.0
feet to 7.0 feet, while the remainder
of material (average trench depth
is 8.0 feet) is described as clay and
silty sand, clay or silty sand. We

a9 Summary attached to Govt.'s Exh. 12.
Line 53-4 averages 8.0 feet in depth and ma-
terial encountered is described as a uniform
2.0 feet of topsoil, while the remainder of
excavation is stated to be silty sand and 2.0
feet of calichee or 2.0 feet of silty sand and
the balance caliche. Mr. MacGregor did not
anticipate any caliche on this line.

40 On 53-4 JB&C claims an average of 1.8
feet of rock from station 2+00 to EOC at
6+60.

4' While :JB&C stipulated at the hearing that
no rock was claimed on 53-4 and 53--5, it is
clear that we may relieve a contractor of a
stipulation that is contrary to the evidence.
Armstrong d Armstrong, Inc., IBCA-10.61-
3-75 and IBCA-1072-7-75 (Apr. 7, 1976). 83
I.D. 148, 76-1 BOA par. 11,826 and cases cited.
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find that conditions on this line did
not differ materially from those in-

.dctdin the contract. Bore log
,data and details of JB&C's claim
:,are in Appendix.I.

JB&C claims substantial depths
,of rock were encountered on 66-3
from station 125 to EOC at 51+
60. Although Mr. Beard's testimony
concerning conditions on 66-2 also
applied to 66-3, Inspectors' Re-
ports, dated Aug. 18.and 19, 1970,
state that ca.liche, which slowed the
trencher down considerably, was en-
countered at station 43 +00 and
that hard caliche,,which made prog-
ress slow, was encountered from sta-
tion 47+50 to 51+60. Chunks of
caliche up to 8 inches and 14 inches
in diameter were re-ported on orig-
ahal ground outside of the right-of-
-way. Froni station 42+00 to EO0C)
the soil classifications report depths
of topsoil ranging from 0 feet to
1.5 feet, while the balance of the
excavation is described as caliche
gravel 4 2 and sandy loam. These
conditions are indicated in an* area
where the' applicalebore log in-
dicates caliche gravel only in the
top 2.7 feet. Mr. MacGregor did not
anticipate any caliche would be-en-
countered on 66-3. We, therefore,
conclude that subsurfaces cnditions
in the area, from station 42 +00 to
51 +60 on 66-3 differed materially
from those indicated in the contract.

'We conclude that excavation of caliche
gravel Would not esult in chunks of caliche
of the size reported off. of! the right-of-way
(5 Inches and, 4 inches In diameter), and

agree with Air. Weisell that caliche~ gravel
would not be expected to represent difficult
excavation (Tr. 2099). Accordingly, we find
that what was reported as caliche gravel was
in fact caliche.

Mr. Beard testified that hard
material was encountered on the 66
mainline where it makes the second
turn to the north, which is at station
16+ 54 (Tr. 355-57). The plans for

the mainline call for 15 inch pipe
through approximately station 35 +
'75. Because this size of pipe was too
large for the laying shield attached
to. the trencher, JB&C planned to
excavate that area with a backhoe.
Mr. Beard stated, however, that
they arrived at a point where the
backhoe could no longer dig the
material (Tr. 357-58. Inspectors'
rep 6rts confirm that commencing at
station 18+00 excavation was a-
complished with the trencher.

From 16±50 through EO at
65 + 05, the 66 mainline averages 9.0
feet in depth. In the area from sta-
tio n 18 + QO to 25 ± 00, the soil classi-
fications reflect amounts of topsoil
rangingv from 1.9 . feet to 4.0 feet
while the remainder of material is
described as substantially all caliche
in one form or another, except for
station 19 ± OQ where 3.5 feet of sand
is reported. Rock to a depth of 1.2
feet is indicated from station 20 + 95
to 31 + 35 and rock to a depth of 1.0
feet is reported at station 22 +90,
increasingo to,2.6 feet at station 23 +
00 and decreasing to 1.0 feet at sta-
tion 25 +00. Caliche in varying
amounts is: described as "moderately
hard,"1 "loose" and "loose caliche
chunks." 

These as well as the majority of classifi-
cations on the 66 system were made by in.
specters L., Teske and E1. Baker. Another
inspector, Mr. T. Lynch, appears to have cas-
sified most of this material as moderately hard
caliche. See Inspector's Report, dated Sept. 28,
1970, which reflects moderately hard caliche
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In the area on the 66 mainline
from station 26+00 to 35+00, soil
classifications (there are no profiles
in the record, for this area), show
3.0 feet of topsoil with the balance
of the excavation described as
"brown broken caliche" or "broken
to moderately hard caliche." This
indicates an average of 6.0 feet of
caliche, however designated, in the
mentioned 900 foot reach. Although
the soil classifications state that this
area was excavated with a backhoe,
it was, in fact, excavated through
station 34+50 with the trencher
(Inspectors' Reports, dated Oct. 7, 8
and 13, 1970). Errors of .this nature
are an additional reason for ques-
tioning the validity of the classifica-
tions and construing them most
strongly against respondent.

In the 1,200 foot stretch from
station 36+00 to 48+00, the soil
classifications reflect amounts of
topsoil ranging from 1.0 feet to 2.3
feet (amounts of rock ranging from
0.5 foot to 1.3 feet are reported from
station 37 + 00 to 43 + 00), while the
balance of excavation is referred to
as simply "common." Nevertheless,
the soil profiles reflect substantial
amounts of "caliche," "loose cali-
che," "caliche with rock chunks,"
"soft caliche" and "fractured and
soft caliche." We have already
referred to the fact (note 43 supra)
that these inspectors described as

ranging from 4.2 feet to 5.0 feet In the area
from station 23+69 to 26+33. In another
instance, Messrs. Baker and Teske reported as
common, material in the area 'from station
45+00 through 48+00 on the mainline, which
Mr. Lynch reported as moderately hard caliche
and which ranged in depth from 7.5 feet to
8.5 feet

common material in the area from
station 45 + 00 to 48 + 00 which was
classified by another inspector as
moderately hard caliche and which
ranged in depth from 7.5 feet to 8.5
feet.4 4 Accordingly, we think we are
justified in treating all material
described as rock or caliche in some
form as hard rock-like material.

Soil classifications and profiles
for the, area from station 48+00
through 54 + 00 show depths of top-
soil ranging from 1.0 feet to 2.0 feet
with the balance of material shown
as moderately; hard caliche. At sta-
tions 55+00 and 56+00, classifica-
tions (no profiles for those stations
are in the record). show 2.0 feet and
1.0 feet,- respectively, of topsoil, 3.0
feet of rock and-the remainder of
excavation is shown as 5.0 feet and
6.0 feet of "hard brow" [szc] clay
and sand mixture with minor
amounts, 0.6 feet and .04 feet re-
spectively of sand and gravel. From
station 5+00 to EOC at 65+05,
the soil classifications show topsoil
ranging from 1.2 feet to 1.9 feet,
rock from station 58+00 to 60+00
ranging from 0.5 feet to 1.3 feet and
rock ranging from 0.5 feet to 1.0
feet from 62+00 to 65+00, while
the balance of the material is shown
as common. However, the soil pro-
files reflect substantial amounts of
moderately hard caliche, compacted
caliche chunks, soft caliche, loose
caliche, etc.

4 This may have een one of the areas re-
ferred to by Mr. Westfahl when he testified to
the effect that it was not unusual to find 7.0
feet to 8.0 feet of moderately hard caliche in
a trench (Tr. 2,207).

5194951
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2inspection records, referring to
The area from 56+59 to 61+05,
state that the trencher moved slow-
ly due to moderately hard caliche
and referring to the area from
61 + 05 to 65 + 05, state that "excava-
tion Was hard going on the way"
(Inspectors' Reports, dated Sept. 18
and 21, 1970).

JB&;C's claim for rock in the area
from station 18+50 to EOC on the
66 mainline is summarized in Ap-
pendix I. Mr. MacGregor antici-
pated an average of 3.0 feet for a
total of 1,257 cubic yards of caliche
in the area from 16+50 to 65+00.
We accept this figure as reasonable.
We have, however, determined that
JB&C actually encountered 2,434.72
cubic yards of rock-like caliche ma-
terial in the mentioned area or
1,177.72 cubic yards in addition to
that indicated in the contract. Ap-
pendix I.

Lateral 66A extends to the east.
a distance of 2,900 feet from the 66
mainline at station 16+54. JB&C
does not claim to have encountered
rock on this line until station
11+ 50. However, soil classifications
at stations 8 + 10 and 9 + 00 show no
topsoil and that all material excav-
ated (the trench averages 9.0 feet
in depth) consists of "caliche grav-
els and sandy caliche." Although
minor amounts of topsoil are there-
after indicated, material excavated,
with one or two exceptions, is re-
ported to be substantially all caliche
gravels and sandy caliche through
station 16+00. At station 17+00,
the classification shows 0.8 feet of
topsoil and the balance of material

is described as "solid caliche and
sandy caliche." From station 22+00
to EOC, the material excavated is
reported to be substantially all
"solid caliche and sandy caliche."
Although JB&C indicates excava-
tion from station 20+00 to 29+00
as "normal" (Exh. A), respondent
has determined that 329.2 cubic
yards of moderately hard caliche
were excavated from station 19+80
to 28+50.45

Mr. Beard described initial ex-
cavation on 66A as good or easy, but
asserted that it became more difficult
as they proceeded eastward, the ma-
terial becoming solid rock (Tr.
362). This testimony is substan-
tiated in part by inspection records
which state that caliche was en-
countered at less than 1.0 foot in
places in the area from station
8+00 to 24+00 and that from sta-
tion 26+00 to 29+00 the dozer
could not strip deeper than 2.5 feet
without a ripper (Inspection Re-
ports, dated August 19 and 21,
19.70). Progress of the trencher
from 16 + 50 to 29 + 00 is reported
as slow due to hard caliche.4 6

Mr. MacGregor anticipated an
average of 2.0 feet of caliche on la-

^ This appears to have been computed by
subtracting the reported amount, of topsoil
from trench depth and assuming that 50 per-
cent of the remainder was solid or moderately
hard caliche. We have used the same method
In our determinations. See Appendix 1.

46 This line was checked by the chief inspec-
tor at station 28+70 resulting'in a finding of
weak to moderately hard caliche, from invert
+3 to invert +1. (Inspector's Report, dated

Aug. 21, 1970). The report states that the
material could be broken down with a pick. If
all the classifications were made by inspectors
with a pick as respondent alleges, the reason
for this check is not apparent.
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teral 66A for a total of 501 cubic
yards. While we have some reserva-
tions as to the manner in which this
quantity was determined,4 7 we ac-
cept it as reasonable. We have de-
termined that 730.91 cubic yards of
rock-like material were encountered
on this line or 46 percent more than
reasonably anticipated. The result
is a finding that conditions encoun-
tered on this line differed materially
from the contract indications. See
Appendix I.

Lateral 66B extends to the west
of the 66 mainline at station 20 + 54
a distance of 500 feet. Lateral 66C
extends to the east of the mainline a
distance of 2,900 feet and is in effect
a continuation of 66B. Although
there are no soil classifications for
66B in the record, respondent has
credited JB&C with a total of 6.7
cubic yards of moderately hard
caliche on this line. This calculation
ignores respondent's own records
which describe excavation on 66B
as very tough and as including 5.0
feet of hard caliche. Mr. Beard tes-
tified that excavation on lines 66 B

and C was extremely hard all the

way except for 350 feet to 400 feet.
Mr. MacGregor did not anticipate

any Caliche on lateral 66B and as we
have determined that 215.74 cubic
yards of hard caliche were in fact
encountered (see Appendix I), con-

: The computation appears to have been
made by averaging in the bore log at station
13+06 on the 66 mainline, which shows no
caliche except occasional basalt and caliche
gravels, with the bore log on 66A at station
21+26, 6 feet left, which shows 2.7 feet of
hard boring caliche.

ditions on this line differed materi-
ally fromn the contract indications.

Respondent has credited JB&C
with excavation of 6.7 cubic yards of
moderately hard caliche and 523.3
cubic yards of rock on 66C. Based
on three bore logs, one at 20 + 54 on
the 66 mainline, two on 66C and test
Pit No. 3, Mr. MacGregor antici-
pated an average depth of 3.0 feet of
caliche for a total of 751 cubic yards.
This figure is not divided into mod-
erately hard or hard caliche or
rock. We conclude that a reasonable
bidder would not have anticipated
encountering more than an average
of 2.0 feet of caliche or 500.52 cubic
yards. Construing the soil classifica-
tions most strongly in favor of ap-
pellant, we have determined that
734.78 cubic yards of caliche ma-
terial were encountered on 66C or
48 percent more than reasonably an-
ticipated (Appendix I). It follows
and we find that conditions on this
line differed materially from the
contract indications.

Lateral 66D extends to the west
of the mainline, a distance of 400
feet from station 24+54.3. There
were no bore logs on this line and

* Mr. MacGregor did not anticipate
any caliche. Respondent's calcula-
tions show that 30.9 cubic yards of
moderately hard caliche and .88.3
!cubic yards of rock were encoun-
tered. An Inspector's Report, dated
September 1, 1970, describes excava-
tion-from station 3+10 to 0+10 as
"hard all them way.": Mr. Beard
stated that the depth of hard mate-
rial on laterals 66 A, B, C, and E
was 5.5 feet to 6.5 feet "almost all
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the way" but especially on the ends
- (Tr. 387). Construing the rock

classifications and profiles most
strongly against respondent, we
,have determined that a total of
128.14 cubic yards of caliche were
excavated in this line. It follows
that conditions encountered differed
materially -from the contract
indications.

Lateral 66E extends to the east of
the 66 mainline, a distance of 2,800
feet from station 24+ 54.3. Respond-
ent has credited JB&C with a total
of -326.4 cubic yards of rock and
485.7 cubic yards of moderately
hard caliche. Mr. MacGregor 'antici-
pated a total of 483 cubic yards of
caliche on this line. Mr. Beard's
testimony that the hard material in
lines, including E66E etended to a
depth of 5.0 feet to 6.5~ feet has been
alluded to supra. Testifying with
reference to a photo' (App.'s Exh.
R-3) taken at station 23+00 on
66E, Mr. Beard described the ma-
terial as "solid hard rocky material
that was almost unbearable [un-
breakable]" (Tr. 371). Inspection
records confirm that hard material
was encountered which made prog-
ress with the trencher slow (Inspec-
tors' Reports, dated Sept. 1, 3 and
4, 1970).

Construing the soil classifications
and profiles most strongly against
respondent, we have determined
that 1,045.29 cubic yards of hard
material were encountered and that
conditions on this line differed ma-
terially from -the contract indica-
tions.

The 66F lateral extends to the
east from the 66 mainline, a dis-

tance of ,000 feet from station
28+54.3. Respondent has credited
JB&C with excavation of 277.7
cubic yards of rock and 730.6 cubic
yards of moderately hard caliche
on this line. This, of course, is over
three times the 319 cubic yards of
caliche anticipated by Mr. Mac-
Gregor, which we accept as reason-
able.
* According to Mr. Beard, the rock
was fairly uniform in depth from
station 0 + 00 to approximately
12+80, where 66F is intersected by
a north-south county road (Tr. 432,
460). He asserted 'that a photo
taken at station 3+00 (App.'s Exh.
U) showed 5.5 feet to 6.5 feet of
rock (Tr. 454). East of the county
road there was a boggy area of ap-
proximately 300 feet where no rock
was encountered (Tr. 461). This is
confirmed by the classifications and
profiles which show material from
approximately station 11 +50 to
14+150 as "all native." Thereafter,
according'to Mr. Beard, the rock
was approximately 6.5 feet in depth
(Tr. 462). The trencher pulled off
of the line at approximately station

.25 +80, having proceeded as far as
it could go (Inspector's Report,
dated Oct. 12, 1970). An Insley
backhoe was used to excavate 66F
from station 26+61 to EOC (In-
spectors' Reports, dated Dec. 9, 10,
14, 15,16 and 17,1970).

We have concluded that JB&C
encountered 1,666.85 cubic yards of
caliche on 66F. See Appendix I. It
follows that conditions encountered
on this lateral differed materially
from the contract indications.
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The 66G lateral extends to the
east of the 66 mainline, a distance.
of 2,520 feet from station 32+ 54.3.
Respondent hash credited JB&C
with excavation of 132.5 cubic yards
of rock and 158.2 cubic yards of
moderately hard caliche on this line.
Mr. MacGregor anticipated an av-
terage of 2.0 feet or a total of 435
cubic yards of caliche would be- en-
countered on 66G. Mr. Beard re-
membered excavating this lateral
only as far east as. the north-south
county road at approximately sta-
tion 13+00 (Tr. 465). He stated
that conditions in this area were
about the same as were encountered
to that station on 66F. From; mid-
October -1970, onward, Inspectors'
Reports are largely devoid of com-
ments as to difficulty of excavating
the trenches. A hard spot at station
15+00 was blasted (Inspector's Re-
port, dated Oct. 16, 1970)., Constru-
ing the profiles and soil classifica-
tions most strongly against re-
spondent, we have concluded that
820.60 cubic yards of rock-like ma-
terial (caliche) were encountered on
6.6G and that these -differed mate-
rially from the contract indications.

Lateral 66H extends eastward
from mainline 66 at 35 +72.5, a dis-
tance of 2,520 feet. Respondent's
computations credit JB&C with ex-
cavating of only 77.8 cubic yards of
rock and 243.2 cubic yards of mod-
erately hard caliche, which is far
below the 870 cubic yards antici-
pated by Mr. MacGregor. While our
Computations total 881.84 cubic
yards (average depth 4.0 feet) f

248-048-77-4

difficult excavation (caliche), we
find that conditions encountered oln
66H did not differ materially from.
those reasonably anticipated.

Mr. MacGregor anticipated only
217 cubic yards of caliche (average
depth of 1.0 feet) would be en-
countered on lateral 66J which is
2,520 feet in length and extends
east off the mainline from station
39+97.5. Respondent has credited
JB&C with excavation of 82.7 cubic
yards of rock and 306 cubic yards
of moderately hard caliche. Mr.
Beard described- conditions on lat-
erals, including 66J, in -the, area
west of the north-south county road
(which intersects these laterals at
approximately station 13+00), as
being uniform in containing ap-
proximately the, same amounts of
topsoil and 4.0 feet of rock (Tr.
47475).. Excavation in the area be-
tween station 20 + 50 and 22 + 00
was described as very difficult due
to very hard caliche- (Inspector's
Report, dated Dec. 5, 1970). We
conclude that JB&C excavated
713.87 cubic yards of rock-like hard
material and accordingly, find that
conditions on this line differed
materially from the contract
indications.

Lateral 66K extends to the north-
west of the mainline from section
44+32.8, a distance of approxi-
mately 1,386 feet, then extends east-
ward approximately 927 feet and
again turns to the northwest, termi-
nating * at station 38 + 33.9.. Mr.
MacGregor anticipated an average
depth of 1.0 feet and a total of 331
cubic yards of caliche on this lat-
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eral. Respondents' calculations show
that 191.6 cubic yards of rock and
480.4 cubic yards of moderately
hard caliche were excavated. Mr.
Beard testified that it took the
Drott 50 backhoe approximately
4 to 5 hours to dig a hole approxi-
mately 8.0 feet deep in which to

.set the trencher at the manhole at
,station 23+13 (Tr. 385-86). He
stated that this was a long time to
dig a small hole with that size back-
hoe. He attributed the difficulty to
the hardness of the material and the
necessity for the backhoe to chip
the material. He admitted, how-
ever, that the material was not as
hard as some of that encountered
on the lower system. Photos taken
on Sept. 15, 1970, at station 32+00
(App.'s Exh. S-4) and at station
23+80 (Govt's. Exh. 27) show a
*Drott 50 backhoe excavating in
what, from the pieces and chunks
depicted, appears to be'exceedingly
hard material.'

Testifying with reference to a
photo (App.'s Exh. 5-3) taken at
station 25 + 00, Mr. Beard described
the material as rock from the base
of the trench to ground surface
(Tr. 397-98). Inspectors' Reports
confirm that topsoil in the area
from station 19+00 to 25+75 was
extremely thin4 8 and that a layer
of hard rock was encountered in

4S Inspector Talbot, referring to the stripping
operation, reported only 0.8 feet of topsoil,
which had some caliche gravel in it, in the
area from station 19+00 to 25+75 (Inspec-
tor's Report, dated Sept. 10, 1970). Soil clas-
sifications and profiles by Inspectors Baker
and Teske, nevertheless, report amounts of
topsoil ranging from 1.8 feet to 2.0 feet in
that area.

the area from 22+50 to 24+ 50 (In-
spectors' Reports, dated Sept. 10,
14, and 15, 1970). The initial leg of
66K to station 13+85.9 was exca-
vated with backbones, principally

-the large Insleys (Inspectors' Re-
ports, dated Sept. 30 and Nov. 20,
21, 23 and 30, 1970). From station
12+42 to 11+75, approximately
3.0 feet of very hard caliche were
reported in the bottom of the trench
(Inspector's Report, dated Sept.
30, 1970). The soil classifications
and profiles skip the area from 11+
00 to 14+00 and consequently give
JB&C no credit for this difficult
excavation. We c o n c u d e that
1,269.16 cubic yards of rock-like ex-
cavation (caliche) were encoun-
tered on the 66K lateral. It follows
that conditions encountered dif-
fered materially from the contract
indications.

Lateral 66K-2 extends to the
northwest of the K line from sta-
tion 13+85.9, a distance of 320 feet
and lateral 66K-3 extends to the
northwest of the K line from sta-
tion 18+91.6, a distance of 1,100
feet. Respondent has credited JB&C
with 10.8 cubic yards of moderately
hard caliche on K-2, and 32.1 cubic
yards of rock and 89.2 cubic yards
of moderately hard caliche on K-3.
However, the soil 'classifications and
profiles for K-2 show 1.0 feet of
rock at station 0+50, 0.8 feet of
rock at station 1+100 and 1.5 feet
of rock at station 2+00. Mr. Mac-
Gregor anticipated 28 cubic yards
of caliche on -2 and none on K-3.
Mr. Beard testified that 66K-2 was
relatively more easy than the other
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two [66K and 66K-31 and that the
[caliche] strata seemed to ease as
they proceeded west (Tr. 389). In-
Jspection records indicate that the
trencher moved slowly from station
) + 00 to 1 + 50 because of moderate-
ly. hard caliche and describe mate-
rial from 1+25 to EOC at 320; as
moderately. hard caliche (Inspec-
tors' Reports, dated Sept. 17 and 18,
1970). Mr. Beard stated that mate-
rial: encountered on 66K-3 became
more severe as they advanced (Tr.
389). Excavation on K-3 from sta-
tion 5+00 to 5+75 was described
as fairly hard going (Inspector's
Report, dated September 16, 1970).
We conclude that JB&C encoun-
tered 52.33 cubic yards of rock-like
excavation on K-2 and 237.69 cubic
yards of difficult excavation on K-3.
'Thus, conditions on these lines dif-
fered materially from the contract
indications.,

Mr. MacGregor anticipated a to-
tal of 660 cubic yards of caliche on
lateral 66L, which is. 2,520 'feet in
length and extends to the east of
the 66 mainline from station 44+
32.8. Respondent credits JB&C
with 111.5 cubic yards of rock and
245 cubic yards of moderately hard
caliche. While we have computed
a much higher figure, 698.39 cubic
yards of difficult excavation
(caliche), we find that conditions
on this line did not differ material-
ly from those reasonably antici-
pated.

The 66M lateral extends to the
northwest, a distance of 500 feet
from the-mainline at station 48+
32.8. Mr. MacGregor did not antici-

pate that any caliche would- be en-
countered on this line. Respondent
credits JB&C with 64.1 cubic yards
of rock and 131.9 cubic yards of
moderately hard caliche. Our inter-
pretation of the soil classifications
and profiles results in a finding of
227.81 cubic yards of difficult exca-
vation (caliche) on this line. We
find that conditions encountered
differed materially from the con-
tract indications.
* Mr. MacGregor anticipated 436

-cubic yards of caliche on the 66N
lateral which is 2,525 feet in length
and extends to the east from the
mainline at station 48 + 32.8. Re-
'spondent credits JB&C with 152.1
cubic yards of rock and 269.4 cubic
yards of moderately hard caliche.
Our interpretation of the soil classi-
fications and profiles results in a
finding that 926.91 cubic yards of
rock-like material (caliche) were
encountered on lateral 66N. We ac-
cordingly find that conditions on
this lateral differed materially from
the contract indications.

On lateral 66P, which is 2,800
feet in length and extends eastward
from the mainline at station 52+
51.4, Mr. MacGregor anticipated an
average of 3.0 feet or a total of 725
cubic yards of caliche. Respondent
has credited appellant with 425.6
cubic yards of moderately hard
caliche and 65.2 cubic yards of rock.

Mr. Beard testified that basalt
was encountered east of the north-
south county road which intersects
66P at approximately station 12+
50 (Tr. 411-13). He stated that the
basalt in that area to EOC averaged
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about 1.0 feet in depth at the bot
tom of the trench (Tr. 414-15). He
asserted that topsoil was more plen
tiful, averaging 2.0 feet to 2.5 feet
but that the balance of material was
extremely hard (Tr. 416-17). This
testimony is confirmed in part by ar
Inspector's Report, dated Oct. 30,
1970, which states that-basalt start-
ed appearing at station 25 +70, that
basalt was approximately 3.0 feet at

-station 26+00 and that at station
26+37, the basalt, was too hard for
-the trencher to ecavate. The bal-
ance of excavation was accom-
plished with an Insley backhoe. Al-
though the profile at station shows
5.0 feet of weathered basalt, re-
spondent has credited JB&C with
only 1.9 feet of rock at this point.!

Our interpretation of the logs and
profiles results in a finding of
1,017.16 cubic yards of rock-like ma-
terial (caliche and basalt) or ap-
proximately 43 percent more than
reasonably anticipated. We find that
conditions on this line differed ma-
terially from the contract indica-
tions.

Mr. MacGregor anticipated a to-
tal of 764 cubic yards of caliche on
66Q, which is 2,950 feet in length
and extends eastward from the 66
mainline at station 56 + 59.8. Re-
spondent credits JB&C with 277.1
cubic yards of moderately-hard ca-
liche and 148.2 cubic yards of rock.
The record shows that excavation
of this line to approximately sta-
tion 7+80 was attempted with the
trencher. However, the trencher
suffered numerous breakdowns, i.e.,
twisted pins, axles, etc. (Inspectors'
Reports, dated Sept. 24, 28, 29, and

- 30, 1970). Mr. Beard attributed
e these and other breakdowns to the
- hardness of the material. He as-

serted that except for 18 inches of
topsoil, the hard material, which in
his judgment was extremely hard
rock, extended to the bottom of the
trench (Tr. 417-18). While ad-
mitting that the material might
have cracks or impurities, he stated
that in general it was a solid mass
'of rock. An Inspector's Report.
;dated Sept. 28, 1970, referring to
the area from 1+80 to 7+00, states
that material is hard and that the
trencher moved slowly.

Beyond station 7 + 50, excavation
,on 66Q was accomplished with an
Insley backhoe (Inspectors' Re-
ports, dated Nov. 16, 17, 18, 19 and
21,. 197)) -We have concluded that
JB&C excavated- 960.18 cubic yards
of rock-like material (caliche) or
approximately 26 percent more than
reasonably anticipated. We find
that conditions on this line differed
materially from the contract indi-
cations.

The 66R lateral extends to the
northwest of the mainline from sta-
tion 61+05.2 and is 730 feet in
length. Relying in part on test Pit
No. 4 which is approximately 200
feet to the north and slightly to the
east of .the point where 66R inter-
sects the mainline, Mr. MacGregor
anticipated an average depth of 3.0
feet and a total of 189 cubic yards of
caliche on this lateral. As the bore
log at station 0+20 on 66S shows
3.5 feet of caliche (hard boring) we
think that Mr. MacGregor's deter-
mination is reasonable for approxi-
mately one-half of 66R or through
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station 3 +'65. However, the bore log
at 6 + 00 does not show any caliche
other thanbasalt and caliche gravels
and shows only 1.0 feet of moderate
boring in weakly cemented, fine
sandy loam. Accordingly, we con-
clude that the average depth of

c a l'i c he reasonably anticipated
would not exceed 1.5- feet or 94.49
cubic yards.

Respondent has credited JB&C
with 13.1 cubic yards .of rock and
59.2 cubic yards of moderately hard
caliche on 66R. Our construction of
the soil classifications and profiles
results in a finding of 131.17 cubic
yards of rock-like material (cali-
che) or 39 percent more than reason-
ably anticipated. We find that 'con-
ditions encountered on this line dif-
fered materially from the contract
indications.

MAfr. MacGregor anticipated an
average depth of 3.0 feet and a total
of 456 cubic yards of caliche on the
66S lateral which extends to the
east of the 66 mainline from station
61+ 05.2 and is 1,760 feet in length.
The bore log at station 0+20 shows
caliche hard boring, from 4.0 feet
to 7.5 feet and we accept this deter-
mination as reasonable through sta-
tion 6 + 60. However, the bore log at
station 13+45, although showing
moderate boring from 3.0 feet to 7.0
feet in sandy loam having no ce-
mentation, does not show any ca-
liche other than caliche gravels in
the top 3.0 feet. We, accordingly,
conclude that a reasonable bidder
would not anticipate more than an
average of 1.5 feet of caliche or
227.82 cubic yards on this lateral.

The trencher excavated to ap-
proximately station 4 + 60 and then
pulled out due to the hardness of
the material (Inspectors' Reports,
dated Sept. 23 and 24, 1970).

This line was blasted from station
5+00 to 7+00 (Inspectors' Reports
and Blasting Report dated Sept. 25.
and 30, 1970). Nevertheless, the soil
classifications and profiles report
only 1.5 feet of rock at station 5 +
00, 0.7 feet of rock at station 6+00
and 1.0 feet of rock at station 7+ 00.
Mr. Beard testified that conditions
on 66S were the same as on 66P, i.e.,
extremely hard, the material ex-
tending to the depth of the trench
minus a foot or less of topsoil (Tr.
416-17). Our computations indicate
that a total of 603.92 cubic yards of
rock-like material (caliche) were
encountered on 66S. We find that
conditions' on this line differed
materially from the contract indica-
tlions.-

Lateral 66T extends to the east of
the mainline from station 65+05.2,
a distance of 1,230 'feet. Mr. Mac-
Gregor anticipated an average'
depth of 3.0 feet and a total of 318
cubic yards of caliche on this line.
Because the bore log at 0+20 shows
only 1.2 feet of hard boring in
strongly cemented sandy loam and
no caliche other than caliche gravels
and the bore log beyond the'end of
construction at station 13 + 46 shows
only 1.0 feet of caliche (hard bor-
ing), we find that Mr. MacGregor's
determination places undue; em-
phasis on test Pit No. 2, located
approximately 200 feet to the south,
and we do not accept it as reason-
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able. We conclude, rather, that no
reasonable bidder would anticipate
encountering more than an average
of 1.5 feet of hard excavation on
this lateral or 159.2 cubic yards.

Mr. Beard answered a question as
to the hard material encountered
on 66T: "Most of it was seven feet.
It was right to the top. There was
very little topsoil. * * *" (Tr. 417).
An Inspector's Report, dated Sept.
21, 1970, referring to the area from
0 + 00 to 1 + 75, states that there is a
large formation of a different type
of caliche and sands and that exca-
vation is hard and slow. Between
station 5+00 and 6+30, the
trencher was reported as "almost to
a standstill" and having minor
breakdowns due to the hardness of
the material (Inspector's Report,
dated Sept. 22,1970) . The classifica-
tion and profiles report 1.5 feet of
rock at station 5 + 00, 2.4 feet at sta-
tion 5+50. and 1.9 feet of rock at
station 6 + 00. Because of the severe
strain on the machine, the trencher
was removed from the line. The
area from station 6+42 to 8+00.
w.'as blasted (Inspector's Report,
dated Sept. 28, 1970). The blasted
area was excavated with a backhoe,
the material being described as
caliche. Excavation was accom-
plished with trencher in the area
from station 9+00 to 970. The
material was so hard that the
trencher was raised 1.0 feet and the
trench was not excavated to specifi-
cation grade. The high area was
subsequently excavated with a back-
hoe (Inspectors' Reports, dated
Oct. 2, 6 and 16, 1970).

Respondent has credited JB&C
with 36.6 cubic yards of rock and
139.1 cubic yards of moderately
hard caliche on -lateral 66T. Our
construction of the soil classifica-
tions and profiles results in a total
of 426.21 cubic yards of rock-like
excavation (caliche) on this line or
168 percent more than reasonably
anticipated. We find that conditions
encountered differed materially
from the contract indications of
subsurface conditions.

53-7 System

Mr. MacGregor did not. antici-
pate any caliche would be en-
countered in trench excavation on
the 53-7 system. We find this deter-
mination to be reasonable. Mr. Jack
Butler testified that a considerable
amount .of very hard rock was en-
countered on the 53-T system (Tr.
1087). He estimated that the rock
averaged 4.5 feet in depth (Tr.
1098-99). Respondent has credited
JB&C with 913.4 cubic yards of
moderately hard caliche and 72.1
cubic yards of rock on this system.
We conclude that 2,790.25 cubic
yards of rock-like material
(caliche) were encountered and that
conditions on this system differed
materially from those reasonably
anticipated from the contract
indications.

50 System

Lateral SOB is 920 feet long and
extends to the east of mainline 50
from station 6+12.9. Mr.. Mac-
Gregor did not anticipate that any
caliche wo .uld be encountered on
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this lateral. Our study of the bore.
logs convinces us that this determi-
nation is reasonable. Jack Butler
estimated that an average of 2 feet
of rock was encountered on the 50
system (Tr. 1100). JB&C claims an
average of 2.5 feet of rock was en-.
countered on this line. The soil
classifications indicate that the ma-
terial excavated was principally
topsoil and the profiles show minor
amounts of caliche gravels. We find
that conditions on this lateral did.
not differ materially from those
reasonably anticipated from the
contract indications.

The 50C lateral is 1,770 feet long
and extends to the west of the 50
mainline from station 6 + 12.9.
Mr. MacGregor anticipated an
average of 3.0 feet of caliche in the
first 1,020 feet and an average of
2.0 feet of caliche in the remaining
750 feet for a total of 393 cubic
yards. We find this to be reasonable.
JB&C claims an average of 2.6 feet
of rock from 0 + 00 to 9 + 00 and. an
average of 3.0 feet of rock from
station 9 + 00 to 15 + 70. Respondent
has credited JB&C with 33.6 cubic
yards of moderately hard caliche.
Our construction of the soil classi-
fications and profiles results in a
determination of 587.17 cubic yards
of rock-like material (caliche) or
49 percent more than reasonably
anticipated. We find that conditions
on this lateral differed materially
from the contract indications.

Lateral 50D extends to the east of
the 50 mainline, a distance of 970
feet from station 10 + 63.9. Mr. Mac-
Gregor did not anticipate-that any-

caliche would be encountered on
this lateral. We find this conclusion
to be reasonable. JB&C claims an
average of 1.8 cubic yards of rock.
Our interpretation of these profiles
results in a finding that 18.12 cubic
yards of hard material (caliche)
were excavated. To that extent, we
find that conditions encountered
differed materially from the con-
tract indications.

The 50E lateral is 1,820 feet in
length and extends westward from
the 50 mainliine at station 10+63.9.
Mr. MacGregor anticipated an
average depth of 3.0 feet to station
10 + 50 and an .average of 2.0 of
caliche from station 10 + 50 to
18+20 for a total of 405 cubic yards..
We conclude that this is reasonable.:
JB&C claims an average depth of
4.3 feet of rock from station 0+00
to 5+75 and an average of 3.2 cubic
yards of rock from 5+75 to 18 +20.
Respondent .credits JB&C with
102.7 cubic yards of rock and 144.1
cubic- yards of moderately hard
caliche. Our interpretation of the
profiles results in. a total of 535.55
cubic yards of rock-like material
(caliche) on this lateral or approxi-
mately 32 percent more than reason
ably anticipated. We find this to be
a material difference.

JB&C claims an average of 2.3
feet of rock on lateral SOF, which is.
720 feet long and extends east of the
50 mainline from station 13+34.7.
Mr. MacGregor did not anticipate
that any caliche' would be en-
countered on this line, a conclusion'
we find to be reasonable. The only
caliche indicated by the profiles to
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have been encountered on this
lateral is described as "caliche
gravels and sandy loam." We con-
clude that conditions encountered
did not differ materially from the
contract indications.

The 5G lateral is 1,720 feet in
length and extends to the west of
the mainline from station 13 + 34.7.
JB&C claims to have encountered
rock over the full length of this line,
ranging from an average of 3.0 feet
in the area from station 0 + 00 to
4+50 to an average of 16.5 feet in
the area from station 11 + 00 to
17 +25. Mr. MacGregor anticipated
an average of 3.0 feet of caliche for
a total 446 cubic yards. We find this
determination to be reasonable. Re-
spondent has credited appellant
with only 69.5 cubic yards of mod-
erately hard caliche. Our interpre-
tation of the profiles results in a
total of 635.44 cubic yards of rock-
like material (caliche) or approxi-
mately 42 percent more than rea-
sonably anticipated. We find that
conditions on this line differed ma-
terially from those indicated.

Lateral 50H extends to the west
of the 50 mainline from station
17+16.3 and is 1,570 feet in length.
Air. MacGregor anticipated an
average of 1.0 feet of chliche to sta-
tion 11+70 and an average of 2.0
feet of caliche from station 11+70
to E OC for a total of 170 cubic
yards. While we find this conclusion
reasonable as to the latter 570 feet
of the line, the bore log at station
6 + 00 shows 2.0 feet of easy boring
in strongly cemented fine sandy
loam, does not show any caliche and

shows only occasional basalt gravels
from 10.0 feet to 15.0 feet, average
trench depth being approximately
10.0 feet. Accordingly, we conclude
that a reasonable bidder would not
anticipate any caliche or difficult
excavation to station 10+00. JB&C
claims an average of 1.2 feet of rock
to station 8 + 00 and 3.4 feet of rock
from station 8 +00 to EOC. Re-
spondent has not credited JB&C
with any moderate or hard caliche
on this line. We have concluded that
286.68 cubic yards of rock-like ma-
terial (caliche) were encountered
on this line and that conditions dif-
fered materially from those indi-
cated in the contract.

'Lateral 50J is 1,120 feet in length
and extends to the west of the main-
line. Mr. MacGregor anticipated an
average of . feet of caliche or 48
cubic yards. We find this determin-
ation to be reasonable. We conclude
that appellant encountered 244.75
cubic yards of rock-like material on
this line andthat conditions en-
countered differed materially from
those indicated in the contract.

cDecision

Although JB&C has asserted and
prosecuted its claim for differing
site conditions on the theory that
the hard material encountered was
rock, under the view we have taken
it is unnecessary to decide whether
the material would classify as rock
as defined' in the specifications. It is
clear that we are not restricted to
the theory upon which a claim is
asserted, but may decide an appeal
upon any basis properly disclosed
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by the evidence.49 The issue in our
view is whether the difficult excava-
tion or rodk-like material material-
ly exceeded that reasonably indi-
cated by the contract. Our over-all
findings above have answered this
question in the affirmative.

Our conclusion that the soil clas-
sifications and profiles should be
interpreted most strongly against
respondent is based upon three fac-
tors - (1) the contracting officer's
utter disregard of his obligation
under the Differing Site Conditions
clause to make a prompt investiga-
,tion and determination of whether
subsurface or latent conditions at
the site differed materially from
those indicated in the contract; 5

(2) the fact that. the soil classifica-
tions and profiles were made with
JB&C's rock claims in mind, and
that the existence of these docu-
ments was not disclosed to JB&C

6 See Pre-Con, Inc., IBCA-986-3-74 (Sept.
4, 172)., 73-2 BCA par. 0,227 (footnote 7
and accompanying text). 7

1 0 Counsel for respondent argues that the
formal rock claim of Aug. 29, 1970, was based
upon Paragraph 45 of the specifications. We
have found that the claim was asserted under
the Differing Site Conditions clause and that
respondent was well aware of the basis of the
claim (findings under heading of Differing Site
Conditions Claim). Respondent would appar-
ently require a detailed comparison of condi-
tions expected from the bore logs with those
encountered before recognizing a differing site
conditions claim. It is clear that such specific-
ity is not required. See e.g., Edgar M. Williams,

enerael Cantractor, ASBECA Nos. 16058, et al.
(Oct. 16, 1972), 72-2 BCA par. 9734 (written
notice of a differing site condition is not a
prerequisite to recovery under all circum-
stances). Cf. W. C. Shepherd v. United States,
125 Ct. CL 724 (1953). Our findings above
cast into doubt any contention that the con-
tracting officer's delay in acting upon the claim
can be attributed to good faith requests for
additional information.

until the findings were. issued; 1

and (3) respondent's failure to call
as witnesses the inspectors who
made the classifications and profiles
or to explain their absence.5 2

Respondent has raised other ob-
jections to JB&C's recovery, which
do not warrant extensive discussion.
Basic to these is the assertion that
without reliance upon the bore logs
[and/or other contract informna-
tion], there cannot be a first cate-

.gory differing site condition. The
principle may be sound,53 but has
no application here. It is, of course,
true that the evidence discloses and
we have found that JB&C's con-
clusion that no rock would be en-
countered was influenced by the fact
that trench excavation was unclassi-

- Appellant argues that the whole purpose
of Paragraph 4 of the General Provisions re-
quiring a prompt investigation is to, protect
the contractor from just this type of after-
the-fact desk-work, involving paper shuffling
of figures, done in secret (Opening Brief at
14). Be that as it may, there is no room for
doubt that had the soil classification and pro-
files been presented to appellant at the time
the claims were filed the meaning of terms
'used by the inspectors as well as the accuracy
of their classifications could readily have been
determined.,

52 It is well settled that the failure to call
or explain the absence of a material witness,
,may justify an inference that his testimony
would be adverse. See Dana Corporation,
ASBCA No. 16566 (Nov. 15, 1973), 74-1 BCA
par. 10,370 at 48,973 and cases cited.

53 Logically, there would seem to be no more
reason for denying recovery to one who has
not looked at the bore logs than there is for
denying recovery to one who has failed to
make a site investigation. See Continental
Drilling Company, Bng. BCA No, 3455 (Sept.
9, 1975), 75-2 BCA par. 11,541. In the latter
case, it is clear that a bidder will be charged
with all Information that a reasonable site
investigation would have disclosed, but that
recovery, in an otherwise proper case, may not
be denied solely because of the failure to make
such an investigation.
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fled for payment. To that extent,
JB&C was in error as a matter of
law (note 13, spra). However, it
is also clear that JB&C considered
the bore logs and the test pits and
that any errors in its expectations of
conditions to be encountered have
been fully taken into account in de-
termining the amount of the equi-
table adjustment. Cases cited by re-
spondent are inapposite.54

JB&C's claim for differing site
conditions is sustained to the ex-
tent indicated and is otherwise
denied. The amount of recovery is
determined infra.

Cleanup

This claim is inextricably en-
twined with the claim for excava-
tion of additional topsoil.55

Paragraph 46b. of the specifica-
tions entitled "Excavation" pro-
vides in part:

Where separated excavation is pre-
scribed on the drawings, the material re-
moved in exacavating the upper portion
of the drain trench, to the full width of
the excavated trench, shall be stockpiled

5' Key, Inc. Jones-Robertsoa, Inc., IBCA-
690-12-67 (Nov. 29, 1968), 68-2 BCA par.
7385 (contractor admitted having knowledge
that actual river flow would be greater than
shown on the drawings); Roger V. Brke,
IBCA-661-8-67 (Feb. 8,1969), 69-1 BOA par.
7493 (reference to Key, Inc. Jones-Robert-
sen, Inc., supra, in context of allegation that
particular method of performance not con-
sidered until after contract was awarded).
Respondent's complaint that JB&c in Its orig-
inal claims demanded compensation for all
rock encountered is, of course, consistent with
JB&O's evidence that no rock was anticipated.

5 Although not referred to In the complaint,
testimony on these claims was received with-
out objection from respondent.. We will con-
sider the complaint as amended to include
counts for cleanup and excavation of addi-
tional topsoil. See sec. 4.10S(b) of our rules.

separately along the trench. The upper
portion of the trench shall be the top 2
feet or the depth of suitable topsoil ma-
terial, as determined by the contracting
officer, whichever is less.

With the exception of portions
of the 50 system,5 6 the draw-
ings showed all excavation was
separated.

Paragraph 39c. entitled "Restora-
tion of rights-of-way through farm
lands" provides as follows:

After the drain pipe trenches have been
backfilled, stones, gravel, chunks of ca-
liche, or other material detrimental to
farming operations remaining as a re-
sult of the contractor's operations shall
be carefully separated from the in-place
topsoil material within the right-of-way
and disposed of as directed; and, except
for mounding over the trench, and crops
or other improvements approved for re-
moval within the rights-of-way, the prop-
erties shall be restored to a condition de-
termined by the contracting officer, to be
as near as practicable to that which ex-
isted before the contractor started work.
The contractor's methods for separation
of unsuitable excavated materials from
'the in-place or stockpiled material shall
be such that excessive amounts of topsoil
are not removed, and shall be subject to
the approval of the contracting officer.

Sheet No. 1 of the plans contains
.the following note:

Where "separate excavation" is shown
on the Profile Drawings (1) the top 24"
of excavation, or less as-directed, shall be
stockpiled separately and replaced ad-
jacent to ground surface. (2) Excavation

a Lateral 5SO was the only line on the proj-
ect calling for totally shielded excavation.
Laterals 50B and 50D called for shielded and
separated excavation and portions of 50 E, ,
H and required shielded excavation. -
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from the lower portion of trench con-
taining gravel, rocks, chunks of caliche or
other materials detrimental to farming
operations shall be excluded from back-
fill in the top 12" of trench, and excess
materials disposed of as directed.

Paragraph 46b. of the specifica-
tions, quoted above, requires, where
separated excavation is specified,
that topsoil be stockpiled separately
for the full width of the drain
trench (28 inches). However, Mr.
Beard testified that they were re-
quested by Bureau inspectors to
strip an area at least 20 feet wide
(including 4 feet on either side con-
sidered normal) so that the unsuit-
able material (spoil) not lie on orig-
inal ground, but on the stripped sec
tion in order to avoid contamination
(Tr. 332-337; sketch, App.'s Exh.
0). In later testimony, he stated
that he was directed and ordered to
perform the additional stripping
(Tr. 570-71).

This situation was brought to the
attention of the contracting offi-
cer's authorized representative, Mr.
Mendenhall, by a letter signed by
Superintendent Beard, dated July
30, 1970 (Appeal file, Exh. 33),
which states in part: "We have been
ordered by the Assistant Field En-
gineer, Mr. Peterson [sic], to strip
two feet above trench and an addi-
tional 12 inches in depth and 12
feet in width on the left side of the
trench for the purpose of piling un-
suitable material." The letter
pointed out that this was regarded
as an extra and that a statement
based on the number of yards ex-
cavated would follow. An essential-

ly identical letter, dated Aug. 31,
1970, and signed by Mr. Whitlock
(Appeal file, Exh. 34), states that
the directive for additional excava-
tion must be regarded as a change
under Paragraph 3 of the General
Provisions. This letter was among
letters presented to Mr. Mendenhall
at the meeting of Sept. 1, 1970
(memorandum, dated Sept. 8, 1970,
Govt.'s Exh. 72) . The dollar amount
claimed for additional topsoil ex-
cavation was $34,748.11, based on
the excavation of an asserted
24,470.5 cubic yards at the contract
price of $1.42 per cubic yard (letter
of Sept. 1, 1970, Appeal file, Exh.
10). The amount claimed was later
increased to $49,981.06 based on the
excavation of an alleged 36,963 cu-
bic yards at the contract price (let-
ter of Dec. 15, 1970, App.'s Exh. D).

The Bureau responded to the let-
ters of July 30, Aug. 31, and Sept. 1,
on Sept. 4, 1970 (Appeal file, Exh.
35), denying that any particular
manner of performing separated
excavation had been directed* and
alleging that JB&C's method of
performing separated excavation
resulted in an excess of material
detrimental to farming operations
being retained in the topsoil after
completion of backfill which the
contractor had been directed to re-
move pursuant to Paragraph 39c. of
thc specifications. The accuracy of
this letter is belied by a memoran-
dum summarizing the conference
held in Boise on Nov. 6, 1970, which
indicates that the additional exca-
vation was required in order to save
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all available topsoil in reaches
where topsoil was scarce.5 7 Signifi-
cantly, Mr. Beard testified that
most of their cleanup problems
were i areas where there was not
much topsoil "to begin with" (Tr.

Although Mr. Pedersen testified
that he merely suggested a method
of separation to Mr. Beard (Tr.
2,926, 2,938), this ver'sion of events
is contradicted by Mr. ATestfahl's
diary (Govt.'s Exh. 87): entry for
July 22, 1970, which refers to a con-
versation between Messrs. Pedersen
and Beard and stated: "Present
operation of separating material
from excavation is not satisfac-
tory-stripping or leveling surface
for spoil is required in the fu-
ture." 58 On cross-examiiation, Mr.
Pedersen stated that he did not re-

-call giving such a direction, but in
view of Westfahl's diary entry ad-

57
Paragraph 3 of the meiorandium (Govt's

Exh. 82), states in part:
"Bud Beard, Superintendent for JB&C Co.,

drew a picture of a trench on the blackboard
to show 2 feet of topsoil to be stripped. He
also showed the Government's requirements
for stock-piling and backfilling of trench. Ile
first claimed that he was Instructed to exca-
vate and stock pile in the manner pictured.
But after questioning admitted that he chose
to, perform the excavation and stock piling in
the manner depicted as It appeared to be the
only method which would be approved by the
inspectors. There followed a [back-and-forth,
give-and-take] discussion between Beard and
Kolterman [Chief Construction Field Branch]
concerning the requirement for excavation of
additional one-foot depth to the side of the
2-foot depth top soil excavation., Kolterman's
justification for requiring this additional ex-
cavation was that they were trying to save all
available topsoil in the reaches where topsoil
was scarce e ,

"S Mr. Pedersen's diary (Govt.'s Exh. 114)
entry for July 22, 1970, refers to the fact that
cleanup and separation were discussed with
Mr. Beard. No details of the discussion are
recounted.

mitted " * * I am sure that I did"
(Tr. 2,905). A Westfahl diary entry
for Sept. 4, 1970, referring to the
area from station 20+00 to 25+00
on 66E, stated that Mr. Kolterman
pointed out to Mr. Beard the un-
satisfactory method of separated
excavation, resulting in Mr. Beard
directing a scraper operator to re-
move topsoil over a wider area so
that unsuitable material was not
placed over topsoil. See also Inspec-
tor's Report, dated Aug. 24, 1970,
which states that separated excava-
tion from station.5+00 to 2+50 on
66B was unsatisfactory as the area
where the spoil was being placed
had not been' stripped and caliche
was getting into the [irrigation]
cgrugations. This situation is' ;de-
picted in photos, Govt.'s Exhs. 51
and 52. It should be pointed out,
however that under the specifica-
tions the separation of material
detrimental to farming operations
from the in-place topsoil was to take
place after the trenches had been
backfilled (Paragraph 39c.).

Mr. Beard; admitted that if he
did not strip the' area for the spoil
pile, he would be required to clean-
up the area (Tr. 579-73). The rec-
ord shows that JB&C was required
to do both. le also admitted that
the wider the cut the trencher was
'making, the more area that would
be required in which to deposit the
Spoil.

The record is confused as to the
preferred method of accomplishing
separated excavation. Mr. Keltch,'

-whose operations were apparently
regarded as a model by at least Mr.



535APPEALS OF JB&C COMPANY
September 28,1977

Pedersen,5 9 testified that other than
blading off the irrigation rills, he
stripped behind the trenching op-
eration (Tr. 2,006-09). Because any
contamination of topsoil with un-
suitable material would already
have occurred, the purpose -of this
stripping was apparently to avoid
having to haul excess unsuitable
material to a disposal area. Mr.
Pedersen described an acceptable
method of separation which he ad-
initted resulted in unsuitable mate-
rial being mixed with the topsoil
(Tr. 2,805-06, 2,925; Govt.'s Exh.

E113). Respondent's. criticisms of
JB&C's method of performing sep-
arated excavation are not regarded
as valid.

Under Paragraph 46a. of- the
specifications, backfilling of exca-
*vated portions of drains was to be
completed within 7 calendar days.
CleanLp was not a separate pay item
and the costs thereof were to be in-
cluded in the bid prices for other
items, '.e., excavation and backfill.
The record shows that unless back-
filling and final cleanup was per-
formed to respondent's satisfaction
within the 7-day period, the per-
centage of completion for payment
purposes would be reduced and
JB&C would be threatened with a
prohibition of further excavation.
See Inspectors' Reports,, dated July
7, Jlly 13, Aug. 28 and Sept. 23,
1970. Under these. circumstances, it
makes little: or no difference

5D Mr. Pdersen's diary contains repeated
references to the elteh ob (specs -1O73)'

lcooking good."

whether the method of separation
desired or specified by Bureau per-
sonnel was couched in the form of
directives or suggestions for the
contractor had little alternative but
to comply.

Mr. Duane Butler testified that
when he arrived on the job about
mid-Aug. 1970, he observed JB&C

employees with buckets in their
hands picking rocks and pebbles on
ouie of the lines (Tr. 989-991). He
was informed that Bureau inspec-
tors would not pass the line and
that JB&C could not get paid until
all the pebbles were picked up. He
asserted that similar rocks were
more numerous in the undisturbed
areas. We find the latter assertion

..credible in view of the respondent's
position that caliche is very prev-
alent and noticeable in Grant
County and Mr. Weisell's testi-
mony that caliche cobbles were vis-
ible in numerous agricultural fields
(Tr. 1,694). Accordingly, respond-
ent's present position that there was
no aliche in the top 12 inches of the
adjacent undisturbed areas strains
credibility to the breaking point.6o
Photos cited in respondent's brief as
corroborative of the absence of
caliche on the undisturbed surface
are not persuasive as the: pictures

.5o Mr. Westfabl admitted that it was rather
common to find caliche gravel in the topsoil
(Pr. 2,188)., Mr. Beard testified to the same
effect (Tr. 3,591). This testimony is corrobo-
rated by. inspection records. See, e.g., Inspec-
tors' Reports, dated June 25, Aug. 15 and 19,
Sept. 10, 14 and 22 and Oct. 10,, 1970. Mr.
Pedersen, who described an investigation off
the right-of-way as a result of JB&C's claim,
admitted that they found caliche. albeit in
minor amounts (Tr. 2,733). I

415]
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do not clearly show original ground
surface or stockpiled topsoil.

Beginning with July 17, 1970, In-
spectors' Reports contain numerous
references to laborers hand picking
chunks of caliche, rocks, etc., on
various lines.61 JB&C's letter of
September 1, 1970, claimed that
cleanup required by the Bureau was
unreasonable and excessive (Appeal
file, Exh. 37). The dollar amount
attributed to this claim was $23,-
270.63 (letter of September 1, 1970,
Appeal file, Exh. 10). These letters
were presented to the contracting
officer's authorized representative,
Mr. Mendenhall, at the meeting in
Ephrata of Sept. 1, 1970.

At the meeting of Nov. 6, 1970,
in Boise, JB&C representatives al-
leged that farmers were never sat-
isfied with the way their land was
left after it had been disturbed and
that the Bureau had required hand
picking of hard material as small as
1 inch in diameter (Memo dated
Nov. 6, 1970, Govt.'s Exh. 82). Mr.

el Inspectors' Reports indicate rock picking
taking place on the days and with the number
of laborers listed below. In the absence of
evidence to the contrary we assume the days
represent full 8-hour days: Two laborers on
July 17, 21 and 27, 1970; one laborer on
July 31, Aug. 4, 5, 6 and 7, 1970; five laborers
on Aug. 13; four laborers on Aug. 14; three
on Aug. 26; and Oct. 1, 1970; two on Oct. 16
(4 hours w/flatbed truck) ; four laborers on
Oct. 30 (5 hours) ; two laborers on Mar. 2,
1971 (9 hours; flatbed truck 4, pickup 5);
three laborers on Mar. 12 and 13, 1971 (9
hours; flatbed truck and driver 9 hours), this
totals 302 man hours. The reports do' not
always show equipment used. We nevertheless
allow a flatbed truck for a full 8 hours on each
day rock picking was taking place except
where the reports show the contrary or a
total of 131 hours. While other equipment was
used in connection with cleanup, we conclude
that its use was necessary in any event and
the mentioned 131 hours amply compensates
for equipment usage.

Pedersen estimated that the amount
of cleanup required of JB&C was
30 to 40 percent i excess of that
performed by other contractors
(Tr. 2,734-35).

It appears that the Bureau
rigidly enforced the provisions of
the note on the drawing relative to
the exclusion of materials detri-
mental to farming operations from
the top 12 inches of backfill to the
exclusion of the qualifying lan-
guage of Paragraph 39c. of the
specifications that such detrimental
material be the result of the con-
tractor's operations and that the
'restoration be as near as practica-
ble to that which existed before the
work was begun. We have little dif-
ficulty in concluding that hand-
picking was not a practicable means
of restoration and was thus prima
facie beyond the requirements of
Paragraph 39c.62

Respondent argues that JB&C's
problems with cleanup were exac-
erbated by the wide trench, 50 to 54
inches, excavated with the trencher
and numerous instances where the
material from the lower portion of
the trench, spoil, was placed against
stockpiled topsoil resulting in con-
tamination (Photos, Govt.'s Exhs.

6: While the dictionary reveals that prac-
ticable may mean possible, and hand picking
is certainly a possible means of cleanup, we
are of the view that practicable In this con-
text implies the capability of being easily and
readily effected. Handpicking of the right-of-
way is not, in our opinion, within this concept.
It is evident that respondent considered that
handpicking was an appropriate means of
cleanup in areas where topsoil was scarce. See
Inspector's Report, dated Mar. 12, 1971. Areas
where' topsoil' was the thinnest would, of
course, be more likely to have had caliche
within 12 inches of the surface.

[84 LD_
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50, 66. and 70; Appeal file, Exh. 36,
Photo No. 6). Mr. Beard admitted
that on occasion the spoil was de-
posited on the same side as the top-
soil because to do otherwise created
problems in laying pipe and in ve-
hicle operation along the trench.63
le asserted, however, that the con-

tamination cited by the Bureau was
no problem in that a motor grader
could remove as much of the [cob-
bles] as you want in that "It would
cut like this table top" (Tr. 3,667).
Moreover, Mr. Westfahl's. testimony
was to the effect that it was unusual
for the topsoil and the spoil to be
placed on the same side of the
trench (Tr. 2,160-61). While we
accept Mr. Beard's assessment of
the capabilities of a motor grader,
we note Mr. Whitlock's testimony
that in his judgment some of the
caliche chunks he observed on the
surface of backfilled lines of the 53
system came from the trenches. We,
therefore, find that at least some of
the rocks and caliche chunks found
in the top 12 inches after backfill-
illg were the result of JB&C's oper-
ations. (See, e.g., photos 3, 4 and 5,
Appeal file, Exh. 36.) These photos
do not, of course, establish the ex-
tent to which chunks of similar size
were present in the top 12 inches
of backfilled topsoil. We think it
clear that if such chunks were the
result of JB&C's operations, JB&C

n Tr. 3,666. An Inspector's Report, dated
Jan. 26, 1971, referring to the 50J line, states
that after Mr. Pedersen had [backhoe] oper-
ator put topsoil on right side of line they
could not get gravel to shield and both loaders
get stuck.

had the obligation of excluding the
chunks from the top 12 inches of
topsoil.54

Decision

[2] The only stripping required
by the contract for separated exca-
vation was in the 28-inch area im-
mediately above the area where the
trench was to be excavated. Mr.
Pedersen admitted. suggesting a
method of separation involving
stripping an area of sufficient width
for the spoil pile. However, other
evidence which we have recited
above establishes that it was not
understood as a mere suggestion by
either JB&C or respondent's chief
inspector and that, in any event,
JB&C had little alternative but to
comply. Under these circumstances,
we think it is clear that the addi-
tional stripping constituted a con-
structive change. Accordingly, the
appeal as to this item is sustained.

The 49,900 linear feet of extra
topsoil excavation, which times 1
foot in depth and 20 feet in width
and divided by 27 equals the num-
ber (36,963) cubic yards for which
additional compensation is claimed,
was apparently intended to include
all excavation with the trencher.
However, we note that only ap-
proximately 200 feet of the 53 main-
line was excavated with the
trencher, that line 53-3 was exca-

M The record reflects that in areas where
topsoil was plentiful JB&C accomplished final
cleanup ordered by the Bureau by excavating
shallow trenches adjacent to the backfilled
trenches,. burying the unsuitable material in
the shallow trench and then covering it with
topsoil. See Inspectors' Reports, dated Mar. 12,
24, 25, 26, 27, and 29, 1971.
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vated with a backhoe and that the
claim includes lines on the 53 sys-
tem which were excavated prior to
July 22, 1970, the date we have de-
termined that the directive for ad-
ditional excavation was given. With
these adjustments, the linear feet of
extra excavation is 44,436 which
times 20 feet in width and divided
by 27 equals 32,841.48 cubic yards.
The appeal as to extra excavation of
topsoil is sustained. The amount of
the equitable adjustment is deter-
mined infra.

More difficult of resolution is the
claim for cleanup. We conclude that
machine cleanup such as described
(note 64, supra) was JB&C's re-
sponsibility, but that the required
handpicking was unreasonable. We
accept as full 8-hour days the days
shown by the Inspectors' Reports
(note 61, spra) when handpicking
was accomplished unless otherwise
indicated and conclude that at least
302 hours of laborer's time were
occupied in handpicking chunks of
caliche. Although it is clear that a
flatbed truck was utilized in some
cases with the laborers in the clean-
up operation, the amount of equip-
ment usage is not clear. We accept
131 hours of flatbed truck time as
reasonable (note 61, supra).

The claim for cleanup is sustained
as indicated and otherwise denied.
The equitable adjustment is deter-
mined infra.

Over-excavation Soping

Paragraph 6 of the General Con-
ditions required the contractor to
fully comply with the Bureau of

Reclamation publication "Construc-
tion Safety Standards" and amend-
ments thereto on the date the invita-
tion was received. Section 14.5 of
this publication (Govt.'s Exh. 1)
is entitled "Trench Excavation."
Subsection .14.5.1 provides as
follows:

14.5.1 Cave-in Protection. All exca-
vation over 5 feet in depth, unless in
splice rock,: hard shale, hardpan,
cemented sand or gravel, or similar stable
material, shall be either shored, sheeted
and braced, or sloped to a minimum of
3/4 to 1., Should any question arise over
the sloping or the installation of shoring
for safety of personnel, the decision of
the contracting officer's authorized repre-
sentative shall prevail.

The; Inspectors' Reports are re-
plete with directives to' B&C to
slope the trenches a minimum of 3/4
to 1. Mr. Pedersen's diary entry for
June 19, 1970, states 'Told USBR
and Elton Ollar [JB&C foreman],
& [backhoe] operator unless in cali-
che or solid rock slopes will be
3/4 :1." 65 This directive ignores the
fact that cemented sand and gravel
are listed as stable materials in the
safety standard and also ignores the
possibility that other types of ma-
terial could quality as "similar
stable material" within the meaning
of subsection 14.5.1 of the Construc-
tion Safety Standards.

6 5This language should be compared with
the note appended to an Inspector's Report
dated une 19, 1970, by Mr. Pedersen: "In-
formed contractor that if it wasn't rock-
hard sandy loam-hard caliche slopes would be
3/4 :1." The words "hard sandy, loam" are
above the words "rock-hard caliche" and
because the report contains the initials of
six reviewers, including those of Mr. Pedersen,
may have been added at a later time.
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An Inspector's Report, dated
July 7, 1970, referring to lateral
53M states that excavation ceased
at 11:23 a.m. by orders of D. Peder-
sen because the trench sides were
not sloped 3/4 to 1. According to the
report, operations resumed' at 12
noon with permission of Mr. Peder-
sen. A note appended to the report
by Mr. Pedersen states that the
depth of material to be sloped was
sandy loam and that the-last 2 to 3
feet was stable material with some
caliche. Slope measurements of the
53M and 53F lines on the reverse
of the report indicate that in only
one instance prior to the 11:23 a.m.
shutdown did the horizontal dis-
tanice equal or exceed 3/4 of the ver-
tical distance.5 5

At the time of the cited incident,
Mr. Don Heinrich, project safety
officer for the Bureau, was present
taking pictures of the slopes. He
testified that he visited the job site
on an average of twice a month and
that one of the principal safety in-
fractions observed was failure to
maintain 3/4 to 1 slopes (Tr. 2,328-
29). Apparently referring to the
53IM1 line, he testified that the sta-
bility of the material was "Fair; it
was good material" (Tr. 2,330). On
cross-examination,;he admitted that
the trench walls at that point were
stable (Tr. 2,336). This assessment
is confirmed in part by Mr. Peder-

5c The greatest vertical distance reported is
4.5 feet, which exceeds the depth of topsoil
stated in the soil classifications for 53M. How-
ever, the trench at this point averages 8.0
feet in depth and it does not appear that 83/ to
1 sloping was required for the full depth of the
trench.
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sen's diary entry for July 7, 1970,
which states that the trench looked
good but was not 3/4 to 1. The diary
quotes Mr. Beard as stating the Bu-
reau was being unfair. Soil classifi-
cations on 53M reflect that topsoil
ranged from 3.1 feet to 4.4 feet in
depth and that the remainder of
the material was caliche gravel.
Caliche gravel is prima facie stable
material within the meaning of the
safety standard.

7 \ .~~et .o 3The requirement for 3/4 to 1 slop-
ing is not unqualified and it would
seem that it was the responsibility
of Bureau inspectors to determine if
the trench was being excavated' in
stable material' Nevertheless Mr.,
Heinrich testified 'that none of us
[Bureau personnel] were qualified
to determine if the trench was- safe
(Tr. 2,330). Bureau inspectors re-
quired 3/4 to 1 sloping in material
they recognized as being firm. 67

JB&C's claim for trench excava-
tion beyond the pay lines caused by
the Bureau's enforcement of 3/4 to
1 sloping was. among items dis-
cussed at the meeting in Ephrata on
Sept. 1, 1970. JB&C representatives
argued; that interpretation, of the
sloping requirement by Bureau field

6 An Inspector's Report, dated July 10,
1970, referring to the 53-4 line, states that
material was firm and there was no caving,
but that the slopes were not % to 1 and the
backhoe operator was told to slope them to the
minimum. Slope measurements and a sketch on
the reverse of the report indicate that In this
instance % to 1 slopes were based on the full'
depth of the trench. The Bureau has recog-
nized depths of caliche to 4.7 feet on 53L4 and
the soil classifications show that 53.5 is pre-
dominantly caliche gravel, both of which are
prima facie stable material as defined in the
safety standard.
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personnel was too stringent. Sig-
nificantly, the memorandum sum-'
nmarizing the meeting (Govt.'s.Exh.
72) 'refers to % to 1 'loping as being
applicable to common excavation.
The claim was set forth in a letter
presented at the meeting, dated
Aug. 29, 1970 (Appeal File, Exh.
29), which after referring to in-
stances where excavation beyond
pay lines had been directed to pre-
vent sloughing of the trenches and
stating that JB&C was very cogni-
zant of its safety responsibilities,
asserted that the additional excava-
tion was beyon :that required by
Paragraph. 46(b). of the specifica-
tions and Paragraph 6 of the Gen-:
eral Conditions unless specified as
shielded. excavation on the draw-
ings. It was* also asserted that the
additional, excavation caused the
usage of extensive quantities of
extra filter gravel.

JB&C's letter of Sept. 1, 1970
(Appeal File, Exh. 10) alleges that
the 'additional excavation amounted
to 15,944.76 cubic yards which at
the contract price of $1.42 per cubic
yard totals $22,641.56. The addi-
tional excavation was alleged- to
have been incurred on lines 53,i 53A
thr6uhi53E and on the 66 mainline.

The claim was denied in a letter
from the' COA, .dated" $ept. 23,
1970 (Appeal File,- Exh. 30) which'
nter alia, quoted a portion of Par-
agriph 46 (b).'" of 'the specifica-
tions,q8 -asserted that the require-.: ,.; .: , .- . ,

: 9 ' saragraph46b. reads in pertinent part:X
"Where shielded- excavation is prescribed on

the. drwings, the sides of the drain pipe trench.
belovw the elevation of the top of the graded
gravel filter shall be excavated to vertical

ment for shielded excavation was a
design requirement unrelated to
safety, that shielded excavation
only required the bottom portion of
the trench to the top of the filter
gravel to be supported against
sloughing and alleged that sloping
had 'only been required where the
material was other than stable ma-
terial as defined in the Construction
Safety Standards.

The lines upon which shielded
excavation was specified have been:
identified (note 56, sztpra). It is
noteworthy that Mr.; Kolterman tes-
tified' that the Bureau specified
shielded excavation where it ex-
pected sloughing (Tr. 2,362). It is,
of course, clear from the last sen-
tence of Paragraph 46(b) of the
specifications (note 68, prm) that
specifying shielded excavation does
not relieve the contractor of respon-
sibility for safety under Paragraph
6 of the General Condi'tions.

'Discussions at the Boise meeting
of November .6, 1970, revealed that'
the principal differences between
the parties as to sloping involved
judgment as to the stability of ma
terial excavate (G(ovt.'s Exh. 82).

sides, which shall be gupported by means-of
an; approved shield, cribing, sheeting or pther
approved methods which will prevent slough-
ing of the sides of that portion of the' trench
until after the gravel filter material is in place.
The portion of the trench above the elevaion
of'the graded filter shall be excavated or-main
tained to prevent sloughing of the sides. The
reaches shown on the drawings for shielded
excavation' shall be considered minimum and
are not to be construed as relieving the con-
tractor of the full responsibility for' safety f
persons, or for damage to property because
of his operations under the contract, as pro-
vided in Paragraph 6 of the General
Conditions."
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Because stationing of lines in- and was thus such that sloping of:
volved in the claim has not been fur- 3/4 to 1 was required unless the con-
nished, it is not clear that the claim tractor elected to shore, sheet or
is restricted to backhoe excavation. brace. The evidence would not sup-'

We note that the 53 line from .sta- port a finding that the Bureau re-
tion 25 +00 to EO was excavated quired sloping in excess of 3 to 'I
with the trencher prior to the instal- on these lines (Summary of Slope;
lation of the laying shield., Al- Measurements, Govt.'s Exh. 73).
though backhoe excavation on the Material on the 53 line' through
66 mainline was limited to the area station 13+00 is described in the
from station 6+00: to 18+00, a classifications as principally topsoil
manhole at approximately station with the remainder of -material
27 + 00, the area from station 33 + 70 shown to be chiefly saturated sand:
to 35 + 60 and the area from station and clay or fine sandy silt with light
55+00 to 56+00, the portion of this clay. 'From station 11+00 to 133+00
line excavated through station topsoil is 2.8 feet to 3.0 feet in
35+75 involved 15-inch pipe which depth and the remainder of the ma-
was too large for the laying shield. terial is shown as firm clay mixed
Nevertheless, the clear implication with fine sandy loam. We have little
of Mr. Beard's testimony is that' difficulty in concluding, absent a'
the claim for additional sloping en- showing to the contrary, that ma-'
compasses only backhoe excavation terial so described is not stable as
(Tr. 1,386). He estimated that the defined in the Construction Safety'
sloping required by the Bureau was Standards. .
20 percent in excess of contract; As indicated in considering the
requirements. claim for differing site conditions'

Laterals 53A through 53E in- the soil classifications in the area
volved in the claim were excavated from station 14+25 through 20+00
with backhoes. Examination'of the show. amounts of topsoil ranging
soil 'classifications for these 'lines from 3.3 feet to' 4.3 feet with the
indicates that material excavated remainder of material shown as:

was principally described as saudy hard caliche' and cemented brown'

loam, Sandy silt or'sand. Some c6ay sand. Material so described Would

mixed with caliche was reported on appear to "be within the definition'
533Xand ome''sand~calicheX~sany of:: stable "material in' the safety-and som e "isand calice. [~'a

Iwas r on 3 A standard. However, an Inspectors
-aliclie] was reported . ~ 5.EX. A.- Report, dated JuneI 19, 1970, re-'

sent evidence to the contrar, e, fered' to peviously, cing t;&
i . > s -; if< f < frretto-prevousl7, overmng the

conclude that the material deppribe d area from station 12 +:10 to 14 +30,"

is not stable material as defined in; states that the-backhoe operator was

the Construction Safety .Standards' instructed-to slope trench to a mini'-

8 i U Xi: - :0 t :;;mum of 3% to I as i the'contracting~
T The laying shield was attached during the o / t

period July 20-27, 1970 (Inspectors' Reports). officer's opinion material Was not'

541'
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solid enough to support vertical
'walls. The cited report contains the
notation by Mr. Pedersen quoted
above that unless material was rock,
hard sandy loam or hard caliche
slopes would be /4 to 1. Material in
addition to topsoil described in the
classifications would appear to be
within the exceptions in Mr. Peder-
sen's notation and although subse-
quent Inspectors' Reports indicate
that sloping was discussed, it is not
clear that 3/4 to 1 sloping was re-
quired from station 14+30 to sta-
tion 20 + 00.

An Inspector's Report, dated
June 22, 1970, states there was
severe; caving on the 53 line at sta-
tion 21+20. Soil classifications at
stations 20+90 and 21+ 05 show 4.0
feet and 6.1 feet, respectively of top-
soil and that the balance of material
excavated was saturated sandy silt.
Such material is clearly not stable
and 3/4 to 1 slopes could properly be
required. Material from station
22+00 to EOC at 27+24.3 is shown
by the classifications to be topsoil
ranging from 1.5 feet to 3.6 feet in
depth with the remainder listed as
caliche gravel or hard caliche
gravel. The requirement for sepa-
rated excavation called for the re-
moval of 2.0 feet or the depth of
topsoil, whichever was less, and the
amount of topsoil remaining was
negligible. Caliche gravel or hard
caliche gravel is prima facie stable
material within the meaning of the
safety standard. Nevertheless, an
Inspector's Report, dated June 23,
1970, apparently covering the area
from station 21+00 to 23+30
states that the backhoe operator was

instructed to slope trench sides
more. A separate Inspector's Report
of the- same date shows trench
depths at stations 23 + 00 and
24+00 of 9.29 feet and 9.13 feet,
with horizontal measurements of
7.0 feet, which is slightly in excess
of 3/4 to 1. Excavation of the 53 line
from station 25+00 to EOC was
accomplished with the trencher and
although the laying shield was not
yet attached, there is no. evidence
that 3/4 to 1 sloping was required.
* Material in the soil classifications

for the 66 mainline through station
17 + 00 is predominantly topsoil and
the remainder of material is shown
to be clay, fine sandy clay or calichei;
mixed with silt. Instructions to
maintain 3/4 to 1 slopes in clay ma-
terial were given (Inspector's Re-
port, dated Aug. 27, 1970). Material
so described may not be considered
stable material within the, meaning
of the safety standard. Material ex-
cavated on the balance of the 66
mainline has been described in con-
nection with the claim for differing
site conditions and in Appendix I.
Portions. of this material would
clearly be stable material as defined
in the safety standard. However,
there is no persuasive evidence that
3/4 to 1 sloping was required in this
area by the Bureau.

The record does show repeated
directives by Bureau inspectors to
lay back the'slopes more on the 66
H, J and L lines and on the 53-7
line (Inspector's Reports, dated
Nov. 6 and 9, Dec. 7 and 31, 1970).
The: specific. directive on the 66H
line appears to be applicable to the
area from station 14+25 to 16+80.

5,42
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Soil profiles for this area show 4.0
feet to 4.5 feet of topsoil and that
the remainder of the material is
rock. or some form of caliche. While
the material other than topsoil ap-
pears prima facie to be stable with-
in the meaning of the safety stand-
ard, there is no evidence that 384 to
1 sloping was enforced beyond the
depth of topsoil.

Directives to lay the slopes back
more on 66J appear to be applicable
to the area from station 0 25 to
1+00 and from 5+00 to 9+00. The
former area was unclassified and
the soil classifications and profiles
for the latter area show 4.0 feet to
4.6 feet of topsoil with the balance
of material shown as some form of
caliche. While we consider caliche
as prima facie stable within the
meaning of the safety standard,
again there is no evidence that the
sloping requirement was enforced
beyond the depth of topsoil.

The same findings are applicable
to the other instances of specific di-
rectives recited in the Inspectors'
Reports to lay the slopes back more
on lines 66L and 53-7, that is there
is no evidence that the additional
sloping extended beyond the depth
of topsoil. A sketch labeled "typical
backhoe trench excavation" 70 ap-
pearing in the soil profiles for the
66L line is deserving of comment.
This shows a trench width of 13.5
feet to 14.0 feet at original ground,

50 Similar sketches appear in the profiles
applicable to the 66K, 66P, 66Q and 66S lines.
See also the sketch on the reverse of an In,
spector's Report, dated July 10, 1970, ap-
plicable to the 53-4 and 53-5 lines (note 65,
supra). 4-;

a topsoil depth of 3.0 feet to 4.0 feet
with the remainder of the excava-
tion being shown as caliche. The
narrow part of the trench having
vertical walls is in caliche. Restrict-
ing slope measure to the depth of
topsoil and assuming a topsoil
depth of 4.0 feet, over 3.0. feet of
horizontal distance was excavated
for every 1.0 feet of vertical distance
or a ratio exceeding 6 to 1 when it
is considered that 2.0 feet of topsoil
has been excavated and stockpiled
in accordance with the requirements
for separated excavation. However,
these ratios are drastically reduced
if slope angles are based on the full
depth of the trench and if the meas-
urements exclude the width of the
trench, which the sketch indicates to
be 4.0 feet to 4.3 feet. While the fore-
going indicates that there is room
for interpretation as to the appli-
cation of the 3/4 to 1 sloping require-
ment and certainly room for reason-
able differences of opinion as to
whether material was stable, we
simply cannot say on this record
that sloping required by the Bureau
was in excess of that specified in
the standard.

Decisioq : 

Our findings establish that Bu-
reau inspectors enforced the /4 to
1 sloping requirement in material
they recognized as firm and which
might well have qualified as stable
material within the meaning of the
safety standard. It also appears that
slope angles were computed at times
based on depth of topsoil and at

495]
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other times based on full depth of
trench even though material other
than topsoil appeared to be stable as
defined in the safety standard.
Nevertheless, we hold that appel-
lant has failed to prove that the

*Bureau's interpretation and en-
forcement of sloping requirements
was beyond that required by the
safety standard. It follows that the

'claim for over-excavation on slop-
ing must be, and hereby is denied.

Miscellaneous Claims

JlI3&C's claim for the costs of
sipping the potato 'field was orig-
inally' asserted in the amount of
$15,966 by letter, dated Oct. 14, 1970
(Appeal File, Exh. 40). The claim
inclded equipment moving costs of
'$9,104.80 and 17 10-hour days of
pumping time for 3 pums. during
'the period'September 4 to October
S, 1970, at a rate of $40.36 per hour
or a-total of $6,861.20. Respondent
reqlested a detailed breakdown of
the costs and' substantiating data in
§upport of the claim (letter, dated
Oct. 23, 1970, Appeal-File, Exh.
'41). This letter. was apparently
never answered.' However, in a let-
ter from appellant's counsel, dated
October 4, 1973 (Appeal File, Exh.
27), the claim was reduced to
$10,760.22' based on' equipment
costs. of $6,487;7O, labor and super-
visory costs of, $2,081.49, overhead
of 15 percent and, profit of 10
percent.

The contracting officer deter-
mined that an appropriate equit-
able adjustment was $1,886.21 based
on alleged actual moving time of

equipment involved 71 as reported in
Inspectors' Reports and summar-
ized (Govt.'s Exh. 78) plus a mini-
mal allowance of time for prepar-
ing to move at hourly rates set forth
-in the letter from appellant's coun-
sel of Oct. 4, 1973 (Appeal File,
Exh. 27). The amount allowed by
the contracting officer included 1
month's rent for each of four pumps
(two 4-inch pumps, la 3-inch and a
2-inch pump) and 56 hours of ac-
tual pumping time at $2 an hour.
Rental rates for the pumps were
assertedly based' on the Associated
Equipimet Distributors Publica-
tion1 for 1970. It is not apparent
where the $2 per hour operating
cost' which included fuel and some
labor was obtained and there is no
record support for this figure.' A
flat 15 percent was allowed for
overhead and profit.

Operating time for pumps al-
lowted by the contracting officer does
not include all pumping time dur-
in, the period September 14 to Oc-
tober 7, 1970. For example, operat-
ing time&'for a 3-inch diaphragm
pump allowed by ' the contractiig
officer w only 6/4 hours on
temb e'15, 1970'Nevertheless, 'this
pump is reported to' have: oprated
the eltire shifts of Sept. 30'and Oct.
1 and 4 hours on Oct. 2 at.the man-
hole' at station 13 +85 on 66K '(I'
spectors Reports, dated Oct. 1 and
Oct.', 1970).. We think also that
tle amount allowed by the contract-

7
IEquipment listed: (Govt.'s Exh,. 78) con-

sists of a Austin.Western grader, an AC 260
elevator scraper, a Drott backhoe, the Cleve-
land 400 trencher, an AC 545H front-end
loader and an AC H1D21 dozer.
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ing officer is inadequate in failing
to recognize the. efrects of the move
on the efficiency of the eontractor's
operations generally. However, ap-'
pellant did not offer any specific
evidence in upport of' the amount
claimed at the hearing.

A claim for 617.8 cubic yards of
additional filter material used on
the,53 system at the contract price
of $3.'81 for. a total of $2,353.82 was
presented at the meetilig in Ephrata
on Sept. 1, 1970 (Appeal'file, Ekh.
.10). Inspectors' Reports establish
that JB&C 'was directed to over-
'excavate and place additional filter

atei'al on the 53 system. (See,
e.g., Reports, dated June 11, 17, 18,
23 and July 7, 8, 15, 17, 1970). See
also Inspector's Report, dated Sept.
3, 19.70, concerning over-excavation
for a mahole on the 66E line. In a
letter,' dated Oct. 1, 1970 (Appeal
file, Exh. 48), JB&C; referred to a
specific instance on the 66 mainline
(date'and station,, not specified)
where it had been directed to place
additional filter gravel even though
in the opinionof JB&C re'presenta-
tives the material had been placed
inaccordance, with the specifica-
tions.72'It wa'salso asserted that 2.85
times, the ,specification quantity of
filter gravel'had been used on the
66 'ainline for-Lwhich a billing
wlould follow.. .. '"' .'':

i72 Although it'is' not entirely- clear, the inci-
dent referred to apparently took place on Sep-
tember 18, 1970, and involved'the area from
.station 5 i+5:9'to 5+00 on. the 66 mainline.
An Inspector's Report for that date states
there was only 2 inches of filter gravel over the
pipe in places. The.minimum required by the
specifications and drawings is 4 inches. See
also Pedersen diary entry for Sept. 18, 1970.

The. Bureau respondedto 'the
October 1 letter on October fi, 1970

'(Appeal File, Exh. 50), pointing
out that the filter gravel placed at
particular stations (note 72, supra)
did not nieet the minimum pre-
scribed by the specifications and
that material. placed 'beyond the
'paylines (trench width at the cited
stations was assertedly approxi-
mately 50 inches) was not compen-
sable. 

The claim for additional filter
material in' the amount of $12,-
569.19, based on usage of 3,299 cubic
yards, above specification .reqi-re
ments at the contract price was re-
asserted by letter dated Dec. 15,
1970 (App.'s Exh. D). Excess filter
gravel of '7,344 cubic, yards was
claimed in' the letter of. October 4,
1973 (Appeal file, Exh. 27), and at
the contract price of. $3.81 totals
$27,980.64.. The contracting officer
determined that quantities of filter
gravel' for which JB&C,'was paid
.inclded 154 cubic yards resulting
from. directives of Bureau person-
nel to place' material in fexcess of
minimums required by the specifi-
cations. 'Because the total quantity
,(10,602 cubic yards) paid for by
thie Government exceeds the esti-
mated .quantity (10,550 clubicyards)
by,only.52 cubic yards, it is.not ap-
parent, how the figure of 154. ubic
yards was computed.

'The contracting officer also deter-
7mined tlat extra filter ,gravel used

by appellant was-dlue to'the trench
'<width ekceedilg50 inches in m'any
instances as compared to the pay-
'lines of 28 inches, wastage resulting
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from having to relay off grade pipe
and other factors for which the
Government was not responsible.
It is, of course, not unusual for ac-
tual quantities of filter gravel used
to exceed pay quantities by from 30
percent to 100 percent.3 Apart
from the instances cited in the In-
spectors' Reports referred to above,
there is no evidence that JB&C was
directed to place filter gravel in ex-
cess of minmunums required by the
specifications. Despite the apparent
discrepancy of 102 cubic yards in
the amount above estimated quanti-
ties for which appellant was paid as
determined by the contracting of-
ficer and that shown by the record
( Construction S u min m a r y and
Voucher, Gov't.'s Exh. 11), there is
no evidence that appellant has not
been paid for all quantities directed
to be placed by the Bureau in excess
of specification minimums.

Item No. of Schedule No. 1 and
Item No. 8 of Schedule No. 2 pro-
vided for loading unsuitable mate-
rial for disposal. Item Nos. 9 and 29
of Schedules 1 and 2, respectively,
called for overhaul on the basis of a
unit of a mile cubic yard. A mile
cubic yard was 'defined in Para-
graph 55 of the specifications as a
cubic yard' of' excavated material
hauled I mile in excess of the free-
-haul limit. The free-haul limit was
defined as 500 feet. Under Para-

78 Tr. 2791, 2807-08. An Inspector's Report,
dated June 30, 1970, reflects a discussion be-
tween Messrs. Westfahl and Beard to the effect
that actual quantities of filter gravel might
exceed estimated quantities by from 25 Per-
cent to 100 percent and that Mr. Beard was
aware of this fact. ee also Whalen C Com-
pany, IBCA-1034-5-74 (July 18, 1975), 82
I.D. 335, 75-2 BCA par 11,377.

graph 54(b) of the specifications,
excavated material not suitable for
backfill as determined by the con-
tracting officer was to be deposited
'at designated points along the
right-of-way. This paragraph pro-,
vided that "Waste banks shall be
left with reasonably even and uni-
form surfaces."

In a letter, dated July 27, 1970
(Appeal file, Exh. 1), JB&C as-
serted that its contract did not re-
quire the spreading of excess ma-
terial on the roadway as directed
by Bureau inspectors and requested
reimbursement in the amount of
$227.50. The Bureau did not re-
spond to this letter until Nov. 10,
1970 (Appeal, file Exh. 2). While
referring to the specification provi-
sion requiring waste banks to be left
with reasonably even and uniform
surfaces, sme liability for the ad-
ditional work was recognized. Ap-
pellant' Was requested to resubmit
its costs. The contracting officer de-
termined that an appropriate
equitable adjustment for the addi-
tional work was $168.50.

In the letter of Oct. 4, 1973, from
its counsel, JB&C asserted a claim
for disposal of unsuitable materials
in the amount of $36,884.80. The
claim is based on operating time at
hourly rates for a dozer, scraper,
wheel loader and motor grader
during a period beginning in July
and ending in October 1970. No
attempt was made to relate the
amount claimed to cubic yards of
material loaded or hauled in excess
of the free-haul limit of 500 feet.
The contracting officer determined
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that appellant had been paid under
the schedule items (Nos. 8 and 9
under Schedule 1 and 28 and 29
under Schedule 2) for all loading
and overhaul for which payment
was due.7 4 Appellant has presented
no evidence to controvert this con-
clusion and there is no evidence in
the record to support, a finding that
the contracting officer erred in his
determination that appellant has
been paid for all loading and over-
haul for which payment was due.

The final claim under this head-
ing involves claims for costs result-
ing from Bureau survey or profile
errors. Paragraph 20(a) of the
specification provides, inter aa,
that lines and grades for proper ex-
ecution of the work would be es-
tablished by the contracting officer.
The depth to which the trench was
to be excavated was marked on sur-
vey stakes set by the Bureau. In-
spectors' Reports, dated Aug. 24 and
25, 1970, indicate that there was a
survey error on the 66B line and
that JB&C shut down operations on
August 24 as a result of the error.

This situation was brought to the
attention of the COAR in a letter,
dated Aug. 31, 1970 (Appeal file,
Exh. 31). The letter stated that cost
and accounting data would be sub-
mitted at a later date. Appellant's
letter of Oct. 4, 1973, established
the amount of the claim as $4,079.53
for time lost on Aug. 5 and 31, 1970.

74 An Inspector's Report, dated Sept. 3,
1970, states that the contractor hauled 10
loads of surplus unsuitable material from sta-
tion 13+00 to 28+00 on 66C to stabilize a
wet area, station 10+00 to 12+00, on 66E.

The contracting officer determined
that an appropriate equitable ad-
justment for the lost time (3 hours
for equipment and 3 hours for
laborers) was $419.04. In its answer
to the complaint, the Government
admitted that, because the contrac-
tor had to relay some pipe as a re-
sult of the error, an additional
$529.99 was due appellant.

In its complaint, JB&C alleged
that there was a survey error on the
66S, which apparently accounts for
bringing in the date of Aug. 31,
1970, as a date for which delay costs
are claimed. While the record does
not reflect that there was a survey
error on the 66S line, an Inspector's
Report, dated Sept. 18, 1970, shows
that there was a survey error on the
66T line. However, the report states
that the contractor did not lose any
time. Appellant has not presented
any evidence to establish that the
amount conceded by the Govern-
ment to be due for the survey error
on the 66B line is inadequate or that
any delays were incurred as a result
of survey errors on the 66S or 66T
lines.

Decision

On brief, respondent has taken
the position that the listed claims
have been abandoned. While this is
a permissible conclusion, we have
gone into the claims in some detail
because it was not self evident from
the record that the: claims were
without merit. We deny the claims
for lack of evidence that the sums
allowed by the contracting officer
were erroneous or that the contract-
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ing officer's denial of the claims was
improper.

Equitable Adjustment

In its initial claim (Appeal file,
Exh. 10), JB&C alleged that the
cost of excavating 13,732.48 cubic
yards of rock was $116,726.08 or
$8.50 per cubic, yard. The cost of
excavating 17,252.3 cubic yards of
rock was alleged to be $7.62 a cubic
yard in the submission of December
15, 1970 (App.'s Exh. D). Appel-
lant, credited. the Bureau with the
amount paid ($1.42 a.cubic yard for
Schedule 1 and $1.32 a cubic yard
for.Schedule 2) in determining the
sum-: allegedly due.

Cost data presented by appellant
at a meeting; with, the Bureau in
Boise on Aug. 6, 1973 (Appeal file,
-Exh. 21) shows revenue under the
contract of $322,090.24 as compared
with total costs of $681,709.08 for a
net loss of $359,618.84. Included was
a statement signed by JB&C's ac-
countant Roy M. Charles, that

Accounting for 'additional construction
costs due to changed conditions has been
completed on the basis that any changed
condition results in not only direct costs
on the specific item but also indirectly on
all related: items. Using this line of rea-
soning the cost accounting for the pur-
poses of determining additional costs
includes.. all costs involved on the
contract.

The Bureau requested additional
information including the precise
amount claimed for rock excavation
as well as details and cost data to
support the other claims (letter,
dated Sept. 14,' 1973, Appeal File,

Exh. 26). The response from appel-
lant's counsel (Appeal file, Exh. 27)
indicated that $491,593.20 was
claimed as additional costs for rock
excavation. It was alleged that of
81,660 cubic yards excavated, 32,130
cubic yards 'were rock. A cost factor
of $602 per cubic yard including
overhead and profit was determined
by subtracting from total expenses
for 'the month of January 1971
($54,526.80) the amount of revenue
received for that month ($24,044.-
75;) and dividing the difference of
$30,482.05 by the total amount al-
legedly excavated within paylines
(6,298 cubic yards) for the month.
Mr. Charles testified that the month
of January was selected because' he
thought that it represented a peak
month for the use of manpower and
equipment (Tr. 1,614). He admitted
that there was no such thing as a
typical month on either contract.
The figure of $6.02 was multiplied
not by the amount of rock allegedly
encountered, but by the total
amount of excavation. It is also
noted that computed costs for Janu-
ary 1971 included $2,616.98 for the
trencher even though the trencher
was not used on Block 82 after
Nov. 3, 1970.

Undoubtedy because of these and
other deficiencies in its costs' pres-
entation, appellant presented a re-
vised cost computation at the hear-
ing (App.'s Exh. 00). This docu-
ment and 18 supporting schedules
attempt to allocate income and ex-
penses incurred under the three Bu-
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reau. contracts.' 5- Counsel for re-
spondent objected to the introduc-
tion of this document and on brief
have attacked its validity, denying
that it represents a proper basis for
determining appellant's costs.. Rev-
enue for the Block 82 contract is
identical to that shown on the sched-
ule submitted to the Bureau on
Aug. 6, 1973 (Appeal file, Exh. 21).
Total expenses, are now shown as
$718,250.81 including $60,209.81 in
indirect costs as compared to $47,-
190.20 in indirect costs shown' on
Exhibit 21. This increase as. well as
increases in direct costs were at-
tributed by Mr. Charles to the loca-
tion of additional invoices in the
vendor files, which in turn was as-
sisted by the receipt of certain rec-
ords from Gulf Insurance Com-
pany (Tr. 1,414-15).

Two large boxes of records were
produced-in the hearing room. Mr.
Charles testified that the boxes con-
tained, as nearly as could be located,
complete vendor files on the Wash-
ington jobs performed by JB&C
(Tr. 1,402-03). He testified that al-
though some items (invoices) were
missing, the records were 85 or 90
percent complete and adequate for
the purpose of determining profit
and loss on the three jobs (Tr.
1,408-09, 1,432-33). He. conceded,
however, that assistance was needed
in, for example, allocating equip-
ment usage among the three Bureau

7'JB&C had a third contract (iOOC-1131),
referred to as Block, 20. This contract gene-
rated income in the amount of $136,733.31 and
was performed in the period mid-December
1970 to mid-February 1971 without apparent
difficulty.- -

contracts. For this and other infor-
mation as to allocating costs. be
tween the contracts, he relied chiefly
on Jack Butler (Tr. 1,428-29, 1,551,
1,558, 1,562, 1,564, 1,566, 1,583).

On brief, counsel for respondent
argue that, despite extensive eflorts

.in discovery proceedings to ascer-
tain appellant's, costs they did not
have an adequate opportunity to ex-
amine the records supporting the
costs shown on Exhibit 00. While it
is true that counsel were not given
an opportunity to examine the two
boxes of records produced in the
hearing room until approximately
one; week prior to the commence 7
ment of the hearing, counsel were
specifically informed that they
could request a continuance if more
time was required to examine~ or
audit the records. (Tr. 1,406--07,
1,423-24). No such request was ever
made. Accordingly, the objection is
considered to have .been waived.

Accountants for respondent did
examine 22 of the vendor files, 19 of
which were selected by counsel (Tr.
3,521, 3,531, 3,542; Govt.'s Exh. 87-
142). Schedule 4 of Exh. 00 is en-
titled "Repairs" and, reflects that
costs were allocated i/2 to Block 82,
5/12 to Block 87 and 1/12 to Block
20: Mr. Layne, one of the Bureau
accountants, testified that he was
unable to determine whether that al-
location was proper (Tr. 3,527-28).
Examination of a file (B-8, Chaler
Co.) under Schedule 2, Equipment
Rental, showed total charges of
$45,406.60 of which $30,051 assert-
edly was not applicable to the Bu-

495]
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reau contracts (Tr. 3,529). Mr.
Charles allegedly agreed that the
charge was in error. Respondent's
exaimination also evealed that a
$20,000 payment by JB&C on equip-
ment rental file B-32, Northwest
Roads, was overlooked and that the
amount of a $5,000 check returned
for insufficient funds was not added
to the amount owed (File B-17,
1-agen Equipment Co.). However,
if the total amounts invoiced or
billed were correctly computed, it is
not apparent how these oversights
as- to credits could effect costs in-
curred under the Bureau contracts. 76

File G-6 (Belcoe, M. V.) under
Schedule 4, Equipment Repair, con-
cerns a claim for damages to pri-
vate property allegedly caused by
JB&C trespasses while performing
the Block 87 contract. This obvi-
ously is not a proper charge to Block
82- work. Respondent's accountants
also found that several of the files
examined did not contain invoices
fully X substantiating amounts
charged and that items invoiced to
one contract were charged in whole
or in part to the other contracts.

We share respondent's concern
relative to allocating costs among
the- three contracts. Jack Butler tes-
tified that he was called a couple
of years after the contracts were
completed and that he gave figures
'coffT the top of my head" (Tr.
1,650);. He conceded that the alloca-

'r Respondent's examination revealed under-
statements totaling $1,273.21 and on brief ap-
pellant argues that the total undercharges al-
most offset the overcharges. Although Mr.
Layne appeared to agree (Tr. 3,560), errors as
to credits cannot effect total:costs incurred.

tion as to filter material should
probably have been- 62. percent to
Block 87 and 38. percent to Block
82 rather than 50/50 (Tr. 1,650-51).
He also testified concerning a bill
for $7,000 or $8,000 for a new motor
for a enworth truck (Tr. 1,646).
We note that file C-60, N. W. Ken-
'worth, under the schedule of repairs
reflects a charge of $8,726.18. If this
sum in fact represents the-cost of a
new engine, it would appear that
it should be capitalized rather than
expensed. A similar comment night
well be applicable to the charge of
$9,022.76 shown in file C-19, Dia-
mond Reo. Charges for tires total-
ing $9,282.60 are certainly substan-
tial and might be excessive.

Indirect expenses Schedule 15,
include a charge of $19,241 for legal
services which was a ll o c a t e d
equally between Block 82 and Block
87. It is clear that a portion of this
sum represents services in connec-
tion with appellant's claims against
respondent, including the meeting
in Boise on Nov. 6, 1970, and that
another portion is for correspond-
ence and telephone calls with vari-
ous JB&C creditors (App.'s Exh.
SS). W7Vhile the latter or a pro rata
share thereof may well be a proper
charge against the Bureau con-
tracts, the former involving claims
against the Government would not
be. In this connection, Schedule 16
represents engineering expenses in
the total amount of $642.75, which
were allocated equally among the
three Bureau contracts. Of this sum,
$288.75 is for testing of samples,
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expert opinions, etc., related to
JB&C's efforts to prove the exist-
ence of rock. These being expenses
incurred in support of a claim are
considered unallowable. However,
the sum of $354.01 (Wenatchee Ag-
gregate) is apparently for testing
aggregate for conformance to con-

tract requirements and we accept
this as a proper charge, to the
Bureau contracts.

The foregoing indicates that
there are eliminations and adjust-
ments to be made to appellant's
cost presentation. These adjust-
ments are shown below:

Direct Costs

Item
Labor (including em-

ployer taxes-fringe
benefits)

Material (pipe, filter
gravel, concrete, etc.)
and hauling

Equipment Rental
Repairs
Fuels
Supplies.
Equipment hauling
Subcontractors
Bond

Presented
$176, 234. 61

153, 443. 18
(23.93%
of direct
costs

245, 090.53
41, 802. 42
20, 942. 49

9, 339.24
7, 197.45

782.50
0 % 3, 208. 58

$658, 041.

Indirect costs allocated to con-
tracts on basis of revenue: (revenue
under 3 contracts-$772,223.38, rev-
enue under Block 82-$322,090.924
or 41.7 percent).

7 We accept direct labor, payroll taxes and
fringe benefits in full. While in view of our
elimination of material and hauling costs
from costs considered affected by differing site
conditions (note 78, infra), it might be argued
that a pro rata share of labor costs should
also be eliminated for the same reason, we de-
cline to do so in this instance because labor
costs were directly affected by differing site
conditions.

79 Costs considered not to have been affected
by differing site conditions.

79 Represents allocable portion of adjust-
ment of $2S,791 to equipment rental costs due

Adjustment

78 $153, 443. 18

79 12, 955. 95
80 2, 197. 50

' Ii 551. 82

78 782. 50

$169, 930. 95

Accepted
77$176, 234.:61

0

232, 134. 58
39, 604. 92
20, 942. 49

8, 787.42
7, 197. 45

0 1
:3, 208. 58

$488, 110. 05
Direct costs ($488,110.05) and in-

direct costs ($51,040.66) which we
have accepted total $539,145.71.

We have found that JB&C was
required to excavate 17,110.09 cubic

to fact $30,051 of rental chargea were not
attributable to Bureau contracts and that
equipment rental charges were understated by
$1,260. Allocation was determined on basis
that of original amount laimed ($48,406.60)
under file B-8 (Chaler Co.), $20,432.97 was
allocated to Block 82 and $24,973.63 to Block
87..

80 Represents claim for damages due to
IB&C trespass while working on Block S7

9 'Represents reimbursement of Bud Beard
expenses allocated one-half to Block 82, of
which any amount allowable is considered to
be more properly an overhead expense.
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Item
Office Rent
Communications
Utilities
'Travel ' 0''''- i
lom'e Office Supervision

Legal
Enineering-
Printing Offie 
Insurance (exclusive of bond)
Bud Beard Expenses

yards of rock-like material over and.
above the 9,869.41 cubic yards that
should reasonably have been antici-
pated. 'The total amount of rock ex-
cavation on Block 82 was about 27,-'
000 cubic yards. There appears to
be no. difference of opinion between
the, parties that relatively thin lay-,
ears. of rock-like material measuring
'1 to 2 feet in thickness could have-
beent excavated with little difficulty
using the trencher or backhoe-
equipment. However, much of the.
unanticipated rock was encountered
in .layers between 2 to 10 feet in,
thickness. Under s u c h circum-
stances, the effect on JB&C's work
was that the thicker layering of
rock-like materials encountered im-
peded, the speed of the excavating
equipment, resulted in frequent
breakdowns andrequired substitute

, aWe have accepted this figure 'on the as-
aumption that it represents only the portion
allocable to the Bureau contracts as JB&C bad
other. jobs in progress at the time.

8? Total amount invoiced for legal expenses
was $19,,821. We consider $83,225 as applicable
to claims against the Government and thus
unallowable.

There was evidence that some of Mr.
'Beard's expenses were for entertainment (Tr.
1,586). We note that Mr. Beard left the job

Total
$3, 821. 26
20, 270. 45.

'412. 54
14,274. 26

82 41, 812. 32
16, 096- 00

354. 01i
4, 572.90

19, 454. 74

41.7%
$1, 593. 47

8, 452. 78
, 172. 03
5, 952.37

17, 435. 74
6, 712. 03

147. 62
1, 909. 90
8, 112. 63
84 551 82

$51, 040. 66
methods of excavating. 'Consequent-
ly, the quantity' 'of rock that was to
be reasonably anticipated cannot
fairly be considered' as a reduction
or credit against the reasonably un-
anticipated excavated frck foind
to constitute a differing site condi-
tion."

We-,allow an additional $182,000
in costs for the added rock excava-
tion made necessary by the differ-
ing site condition. Such amount is
determined in the nature of a jury
verdict because of the lack of credi-
ble evidence on the actual cost of
rock excavation. While we recog-
nize that this method of computing
an equitable adjustmient is not
favored, we have made adjustments
to the costs as presented and thus
consider that under the circun-
stances 8 this, represents :the most
shortly after substantial work commenced on
Block 87 and accept one-half of the amount
claimed as a proper indirect charge to Block

g' The adjustments which we have Made as-
sure that B&C is not being reimbursed for
losses not chargeable to the differing site con-
dition. In any event we agree with the
ASBCA: "Moreover, while estimating methods
are to be preferred above the total cost ap-
proach, we are reminded that any adjustment
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appropriate method of determining
the amount due, exclusive of profit
and bond cost, for the, differing site
conditions.86

We have also sustained the: ap-
peal as to excavation of additional
topsoil (1' x 20') in the amount of
44,336 linear feet or 32,84i.48 cubic
yards. In the absence of a better
measure, we simply accept Mr.
IKeltch's estimate that moving this
material in and out costs $.50 a
cubic yard (Tr. 1,903). According-
ly, the amount due on this aspect qf
the claim, exclusive -of. profit and
bond costs, is $16,420.74. '

Is necessarily a subjective matter, in the sense
that the particular ontraetr damaged is to
be made whole. It is somesmeasurefor'guidaned
to know what damages should -amount to
using a 'should cost' approach as the Govern-
ment urges, * * * but we: must bear in ;mind
that we are interested in the subjective dam-
ages suffered by this appellant, assuming it
did not compound them by its own fault, for
the equitable adjustment for this contract."
Robert McMullan d) Sons, Inc., ASBCA No.
19,129 (August 10, 1976), 76-2 BCA par.
12,072 at 57,962-63.

5
sAlthough vigorously denying any liability

for differing site conditions, 'counsel
for respondent, nevertheless, were at some
pains to establish, through Mr. Mendenhall,
respondent's view of appropriate methods of
computing an equitable adjustment (Tr.
2,964-84). One such methodeonsisted of deter-
mining the additional time expended due to
rock excavation by comparing what were con-
sidered to be normal rates of progress using the
trencher and backhoes with the actual rates of
progress as determined from inspection records
and applying hourly cost factors.to the differ-
ence. Another method consisted of simply
multiplying the amount of rock JB&C claimed
to have encountered by what was considered
to be a reasonable bid price for a substantial
quantity of rock excavation, crediting the
amount paid for excavation under the contract.
Either method might be proper under appro-
priate circumstances. However, we conclude
that neither method would have properly
compensated JB&C for the damage suffered
(note 85, supre). : -,

The claim for excessive cleanup
has -been sustained as to 302.hours
of laborer's time and 131 hours for
a flatbed truck.6A The hourly cost
for laborers as stated in the letter of
October 4, 1973 (Appeal file' Eth.
27), is $5.51 which times 302 equals
$1,664.02. The hourly operating'rate
for a flatbed truck with driver is
$11, the rate indicated in appel-
lant'sletter of October 4, 1973. This
multiplied by 131; the number'of
hours we have determined a flatbed
truck was sed equals $1,441. While
we allow an overhead rate of 8 par-
cent on the laborer's wages ($5l,-
002.92 divided by 64i,242.87'dqiuals
.0795). AGC rates normally in-
clde an allowance for overhead
and no additional allowance for
overhead on truck usage is proper.87

Our allowance for excessive, cleaIn-
up, exclusive of bond cost and pro-
fit, thus becomes:

Labor ;
Overhead at 8 percent -

T ruc: k I
Truck~ -- = -_ _- ----

;$1,664. 02
- i 133. 12

: ; 

$1,. 797. 14
1, 441.:00

Total __ $3, 238.14

seA We recognize that a portion of this labor
expense was incurred more than 20 days prior
to.the time JB&C submitted the written notice
required by the Changes Clause. The picking
up of rock by hand was pursuant to the Gov-
ernment's direction, however, and the perform-
ance of such work was contemporaneously
recorded in the Inspectors' Reports (note 61,
supra). This is sufficient compliance with the
written notice requirement of -the Changes
Clause.- eHartford Accident and Indemnity
Compeany, IBCA-1139-1-77 (June 23, 1977),
84 I.D. 296, 77-2 BOA par. 12,604.

8
TSee, e.g., ASPR 15.402-i(e), 32 CER

15.402-1 (c).



554 DECISIONS OF TEE DEPARTMENT OF THE INTERIOR [84 I.D.

Our total allowance ii
to the amount determin
contracting officer ($2,47
follows:

Differing Site Condi-
tions - $1

E x t r a Excavation
Topsoil -

Excessive Cleanup --

~~~2
Profit at 10 percent

$2
Plus additional

amount conceded in
t :Govt.'s answer (as-.

sumed to' include
overhead and prof-
it) - - -

$2
Bond at 1 percent ;

$2

Appellant has demand(
(Amended Complaint, dal
1974) and attorneys' fee:
stant contract does not
clause 88 providing for p:
simple interest on the ar
ally determined to be du
appeal and in the absence
or a contract provision
therefor interest for mer
payment may not be
against the Government.89
terest has, nevertheless,

SO FPR 1-1.3122 (b), 41 CPR 1-1
28 U.S.C. § 2516. See also Wi

sey v. United States, 121 Ct. Cl
and J. L. Sinloons Company, Inc
684 (1969).

a addition lowed as part of an equitable ad-
ed by the justment upon a showing that the
3.75) is as increased costs invoiced by the con-

tractor in, e.g., performing changed
work, has required the payment of

000 oo 00 additional intereste such a result
2, is not open here, even if the required
6 420. 74 showing; had been made, because
3, 238. 14 Paragraph 15 of the Special Con-

ditions entitled "Contract Adjust-
>01,658. 88 ments" provides in pertinent part
'20 165 89 that "Determinations of allowable

costs shall be made conformably
2 *8 7 with the principles stated in 41

21, 8. 77 CFR (Federal Procurement Regu-
'*C ' lations) Part 1-15 * * * and 41

CFR 1-15.205-17 specifically pro-
vides, inter alia, that interest on
borrowings, however represented,
bond discounts, costs of financing
and refinancing operations are

22, 354. 76 Unallowable.
2,223. ; Paragraph 15 of the Special Con-

'_______ ditions entitled "Contract Adjust-
24 578. 31 ments" provides, inter alia, that an

amount for interest, including any
ed interest paid for capital investments, may
Led Nov. 6, be considered in establishing an al-
s. The in- lowable amount of profit. There has
contain a been no showing of interest paid
lyment of and we think we have made an ade-

fin quate allowance for profit. The
e after an claim for interest is denied.
*of-statute -o statute As to the claim for attorneys'
providing fees, the American rule is, of course,
e delay in that attorneys' fees incurred in liti-

Ad~ ~ ~~~~e inuredineuiEL w il ULL

, While in-
been al-

.822(b).
Uliam C. Ram-
L 426 (1951)
., 188 Ct. Cl.

90 Joseph Bell, et al. v. United States, 16 Ct.
CL S9 (1968) Sun Electric Corporation,
A'SBCA No. 13031 (June 30,1970), 70-2 BCA
par. 8371. Cf. New York Shipbuilding Co. a
Division of Merritt Chapman d- Scott Corpora-
tion, ASBCA No. 16164 (June 25, 1976), 76-2
BCA par. 11,979 (contractor entitled to re-
cover as profit imputed interest on equity cap-
ital used to finance changes in contract work)
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gation are not ordinarily recover-
able.91 The same rule as we have in-
dicated, 8upra, is applicable to other
costs, such as consulting fees, in-
curred in prosecuting claims against
the Government. 92 7 I I

The appeal is sustained .in the
amount of $224,578.20 in addition
to that allowed by the contracting
officer and is otherwise denied.

ICA-1020-2-74
Findings of Fact

Contract No. 14-06-100-6785,
Specification No. OOC-1101, here-
inafter Block 87, in the estimated
amount of $316,016 was awarded
to JB&C Company on July 2,
1970. The contract called for the
furnishing and installation of ap-
proximately 18.7 miles of buried
pipe drains ranging from 4-inch to
18-inch diameter pipe and related
structures. As in Block 82, the work
was divided into two schedules:
Schedule I consisting of the 139 sys-
tem, constituting approximately 9
miles of pipe drains and related
structures and Schedule 2, consist-
ing of the 159 system, lines 157 B,
C & D, the DW279 line, the 49 line
and the 49.2 line constituting ap-
proximately 9.7 miles of pipe' drains
and related structures.

" IF. D. Rich Co., Inc. v. Industrial Lumber
Co., 417 U.S. 116 (1974). See Alpeska Pipeline
Service Co. v. Wilderness Society, 421 U.S. 240
(1975). See also, P.L. 94-559, approved Oc-
tober 1976, 90 Stat. 264 (The Civil Rights
Attorneys Fees Award Act of 1976).

9
2

James Hamilton Construction Company
and amilton's Equipment Rentals, Inc.,
IBCA-493-5-65 (July 18, 196S), 68-2 BCA
par. 7127 and eases cited at 33,036. See also
41 CPR 1-15.205-31(d).

The contract included Standard
Form 23-A, June 1964- Edition,
with the 1967 revision to the
Changes clause and the substitution
of the "Differing Site Conditions"
clause for the Changed Conditions
clause.

JB&C bid $1.15 per cubic yard
for common trench excavation on
both schedules and $1.75per cubic
yard for rock trench excavation on
both schedules (Govt.'s Exh. 87-
85). Rock excavation in the trenches
was estimated to be 2,450 c.y. under
Schedule 1 and 3,100 c.y. under
Schedule 2. These estimated quanti-
ties do not include an estimated 190
c.y. of rock in trenches with one to
one side slopes (Item 4) for which
JB&C bid $2.10 a c.y. JB&C's bid is
to be compared with the engineer's
estimate of $1.40 per c.y. for com-
mon excavation and $2.50 for rock
excavation on both schedules and
$1.40 per c.y. for both common and
rock trench excavation on both
schedules submitted by the next
low bidder John M. Keltch, Inc.,
JB&C's total bid on Schedule 1 was
$164,432.50 as compared to Keltch's
$176,172.45 and $151,583.50 on
Schedule 2 as compared to Keltch's
$166,343.

The DW279 is an open drain
which extends approximately 1,330
feet in a northerly and westerly
direction from County Road 12 SE
at station 49 + 99, terminating at
station 36+25.5. Station 36 +25.5
on DW279 coincides with station
0+00 of the D87-49 line. EOC on
the 49 line is station 48 + 50. The 49-
2 line extends to the east, parallel-

24-048-77-6

495



.556 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 ID.

ing County Road 12 SE, from DW
279 at station 49+54.8, turns north-
ward at station 4+83.6,.thus form-
ing what appellant, refers to as the
"dipper area," terminating at sta-
tion 17+49.5.

Among work required was: the
conversion of the D279 open
drain into a closed drain. The DW
279 is in a draw and the slope of the
land is generally to thel north and
west. For example, pipe invert at
the road crossing of, County Road
12 SE is approxinately 1035.90.ele-
vation, while pipe invert at station
48+50 (EOC) on the 49 line, which
as we have seen is a continuation of
the DW279, is at elevation 1159.28.
The plans showed a total of 32bore
logs- on lines in the dipper' area
laterals 279A, 279B, 2790C, the 49
line and laterals:49A through 49N,
the 49-2 .line and laterals 49-2A
through 49-2D..These bore logs. are
described in Appendix U.1 There
were no bore logs on the, DW279, a
fact which respondent attributes to
the continuous flow of water in that
drain. Only a few of these bore logs
warrant particular mention.

O Of the 32 bore logs, 11 showed a
water surface after drilling at or
above trench depth and 20 described
material encountered in part as
saturated. Saturated means that the
material cannot absorb or hold any
more water (Tr. 3284). In addition,
8 of the 32 bore logs showed indica-
tions of hard or moderate boring in
caliche and basalt gravels with
strongly cemented peds, strongly ce-
mented basalt gravels and strongly
cemented caliche or weathered
basalt. Hlowever, in all but three of

these bore logs the moderate or hard
boring was shown at depths below
pipe invert. In two of the three bore
logs showing hard or moderate bor-
ing above pipe invert, 49J at 5 + 00
and 49K .at 3+00, drilling was ac-
complished with a, hand auger and
the logs show a refusal due to hard
boring approximately 0.8 foot and
Q.1 foot, respectively above pipe
invert. The final instance of a bore
log reflecting hard boring at a depth
which may be above pipe invert was
drilled beyond EOG on the 49 line
at station 49+58 and shows ap-
prdxinately 4. feet of hard boring
(caliche), considering pipe invert
at the nearest point.

Material shown by the logs was
principally described as "non-ce-
mInted or no cementation, non-
sticky, nonplastic, - hich accord-
ing to Mr. Briggs, a Bureau
engineer means an essentially non-
cohesive material which would be
expected to have little or no. stabil-
ity when disturbed (Tr.. 3284-85).

The 159 system portions of the
139 system and lines,.157B, 157C,
and 157D lie to the south of County
Road .12 SE. Other portions of the
139 sstem lie to the west and north
of the DW279, terminating at a
point very close to the West' Canal.
The West Canal is part of the irri-
gation distribution system and
forms a northern boundary for the
project. To the north of the West
Canal 93 lies Block 80, hich was
partially developed for irrigation
purposes at an earlier time (App.'1

5 On brief, respondent repeatedly refers to
the West Canal as unlined. There is no record
support for this assertion.
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Exhs. JJJ & NNN). Elevations on
Block 80 are generally higher than
those on Block 87.'The significance
of this information will appear and
is discussed infra.

In addition to the bore logs, the
specifications contained 'other pro-
visions- indicating the presence of
water. For example, paragraph M3,
entitled""Interference with Flow in
Existing Laterals"' provided ill
part::

The'existing laterals are used for the
delivery of irrigation water during' 'the
irrigation season, between about Apr.
1 and Oct. 25, and no work within the
limits: of or adjacent to: the existing lat-
erals that would interfere with the flow
in the laterals shall be done during the
irrigation season except upon specific au-
thorization of the contractingofficer.

Paragraph 40 Water'' Con-
ditions and' Haundling Water"
provides:

a. General.-Ground water, surface
drainage, and irrigation water will be
encountered during construction of, the
drains, ;and it is anticipated that flow of
water will increase in the existing.drain-
age facilities and tributaries proximate
to the drains after about April 1 due to
irrigation. operations.

Water flows throughout the year in
the existing DfW279 Open Drain. There
are no recorded data available as to the
quantity of such flows; but it'is esti-
mated that in February, 1970 approxi-
mately 0.75 to 1 cubic feet per second of
water was flowing in the drain at the
county road crossing at Station 49+99.
Flow in the drain is expected to increase
substantially 'during the i r r i g a t i o n
season.

The existing D87-157 Buried Pipe
Drain flows water continuously, however
no recorded data are available as to the
quantity of such flows.

Water table elevations and the dates
on which water elevationwere measured
are indicated on the.drawings. During
the completion period for this contract,
it is anticipated that the water table
elevations will be at the same or higher
elevations than -those; shown on the
drawings.

The pipe drains to'' be constructed
under these specifications have been' de-
signed for the estimated flows that will
occur after initial drainout of the affected
land area is complete. The discharge rate
of the initial flows will vary depending
on geological and: groundwater condi-
tions,' irrigation operations on adjacent
lands, the weather, and other factors.
The Government does not represent that
the size: of'pipe specified for any drain
or-portion of drain is of sufficient size to
carry- the initial flow of water which
may enter the drain pipe trench during
construction. The contractor shall be re-
spohsible' to provide for any flows en-
countered as' required to perform' the
constrdction in' accordance with these
specificatidus.
' The Government does not represent
that the above information shows or
d'escribes cofipletely the conditions which
may be encountered in performing the
work and the contractor must assume
all responsibility for any deductions or
conclusions which he may derive from
such information.

b. Handling water.-Where the exca-
vation to be performed Lnder these
specifications crosses or otherwise en-
counters ponds or pools of water or where
excavation is performed in material be-
low the ground water surface or in run-
ning water, the contractor shall provide
for controlled drawdown of water during
the progress of the work so that no dam-
age will result to either public or private
interests. The contractor's method of ex-
cavation and handling of excavated ma-
terials and method for control of draw-
down of the water surfaces, including
ground water surfaces, shall prevent
drainout of bank storage at a rate that
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will cause significant sloughing of the
banks, and shall prevent excavated or
loosened material from washing down-
stream into the downstream waterways
by any amount that in the opinion of the
contracting officer, impairs the useful-
ness of the waterway. : C

At manholes or other structures sites,
the flow in an incoming drain pipe shall
not be interrupted by a temporary plug
unless it is determined by the contract-
ing officer that such temporary plugging
will not cause damage to the gravel
filter. Care, shall be taken to prevent the
obstruction or silting-up of an outflowing
drain pipe by installing temporary
screens, baffles, or by other approved
means.

The contractor shall construct and
maintain all necessary cofferdams, bulk-
heads, channels, flumes, or other tem-
porary diversion and protective works;
shall furnish all materials required there-
for; and shall furnish, install,, maintain,
and operate all pumping and other equip-
ment, including well points, necessary to
maintain the excavations in good order
during construction. After having served
their purpose, all cofferdams or other
protective works shall be removed.

e. Costs-The costs of all work re-
quired by this paragraph shall be in-
cluded in the prices bid in the schedule
for excavation.

Paragraph 42 "Records of Sub-
surface Investigations" provides:

The drawings included in these speci-
fications show the available records of
subsurface investigations for the work
covered by these specifications. The
Government does not represent that the
available records show completely the
existing conditions and does not guaran-
tee any interpretation of these records or
the correctness of any information
shown on the drawings relative to geo-
logical or ground-water conditions. Bid-
ders and the contractor must assume all
responsibility for deductions and con-
clusions which may be made as to the
nature of the materials to be excavated,

the difficulties of making and maintain-
ing the required excavations, and of
doing other work affected by the geology
and ground-water elevations at the site of
the work.

Separated excavation has been
defined, in connection with the
claims on Block 82, IBCA-1033-4-X
74. As indicated previously, the
Bureau specifies shielded excavation
where sloughing is expected. Al-
though various witnesses for re-
spondent testified that the purpose
of shielding was to maintain the soil
structure adjacent to the trench
wall, we accept the testimony of
respondent's witness, Mr. Kolter-
man R (Tr. 1818-19) and Mr. Beard
(Tr. 1360) that the purpose of
shielding is to prevent contamina-
tion or clogging of the filter or bed-
ding material surrounding the pipe,
which could impede the function of
tile pipe as a drain.

Shielded excavation was specified
on the 139 line, on lateral 139B,
lateral 49-2D and on laterals. 279B
and 279C. Neither shielded nor
separated excavation was specified
on the DW279,'279A, part of the
159 line, and laterals 49D, 49E and
49F.: Separated excavation was
specified on all other lines.

.JB3 Site. Investigation

JB&C's site investigation was
made by Messrs. Jack Butler and
Bud Beard in late May or early
June 170 (Tr. 1122, 1208A). They
walked the 279 system, the 49 sys-
tem, a large, portion of the 159
system and a portion of the 139
system, below or south of the
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Couanty Road 12 SE (Tr. 1209,
1339) .

They observed that there were
fields under cultivation on each side
of the DW279, 49 and 49-2 lines
(Tr. 1132, 1346, 3579). This is con-
firmed *by photos (Govt.'s Exhs.
27-29, inclusive;, Slides, App.'s
Exhs. MMAI-1, 3, 4,: 5, 6, 8, 9 and
10). The ground appeared to be
completely firm in areas where
water was not draining off of the
fields (Tr. 1133, 1210, 1361). They
observed water flowing in the
DW279 open drain and through an
8- or 10-inch corrugated metal pipe
under County Road 12 SE. Mr.
Beard estimated that the flow was
approximately 1/4 to 5/8 the capacity
of the pipe (Tr. 1351-53). He cal-
culated that the flow of .75 to 1
cubic feet per second in February
1970 as stated in Paragraph 40 the
Specifications was approximately
440 .gallons a minute, which he
stated could be handled by a 4-inch
pump.

They also observed cattails and all
kinds of growth (Tr. 1133, 1353).
The existence of tule and heavy
growth in the area of the DW279,
279 A, B 'and 'C drains; the 49-2
system and portions of the 49 sys-
tem (49 A, B and C) is amply docu-
mented by Bureau photos taken on
June 11, 1970 (Appeal file, Exh. 12,
photos 1 thru 9; Govt.'s Exhs. 27
thru 31). Government's Exh. 28, a
photo taken at station 0+15 on
49-2 shows a corral in the back-
ground 'and ponded water along
the DW279 in the foreground.
While respondent asserts that the

only source for this ponded water
was ground water, Mr. Beard at-
tributed the ponds to a small em-
bankment, resulting from cleaning
of the DW279, which prevented
water from flowing into the ditch
except where there were breaks in
the embankment (Tr. 1353-54).'

Messrs. Beard and Butler at-
tached considerable significance to
the fact that while shielded excava-
tion had been specified on the 139
line it was not specified on the
DW279, 279A or 49-2 lines. Mr.
Beard talked to a farmer and was
.informed that the construction of
the DW279 had helped to drain and
stabilize the area (Tr. 1358-1360,
1378-79). They, therefore, conclud-
ed that the Government did not spe-
cify shielded excavation because it
did not anticipate serious slough-
ing, caving and ground water prob-
lems in the area of the DW279 (Tr.
1285, 1360). They attributed the
flow in the DW279 principally to
surface water which could be di-
verted (Tr. 1355,1361, 1367). While
on cross-examination Mr. Beard ad-
mitted expecting small quantities of
underground water (Tri. 1376,
1380), their overall conclusion was
that the area would stabilize once
the irrigation season ended (Tr.
1285, 1377-78, 1380).

Although Paragraph 39 of the
specifications stated that the irriga-
tion season extended from about
April 1 to Oct. 25, Mr. Butler had
friends and relatives in the area
and knew that in most instances the
irrigation season ended approxi-
mately Sept. 1 (Tr. 1134-35, 1213).

495]
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They therefore, planned to com-
inence operations approximately
Sept. 15 or as soon thereafter as pos-
sible. The reasonableness of the con-
clusion as to when the irrigation sea-
son ends is cast into some doubt by
Paragraph 38b of the specifications
which indicates a crop' harvest date
of Nov. 10' for the DW279 A & B
lines and for the 492B & 2D lines.

Mr. Butler and Mr. Beard recog-
nized that bore logs on the 49-2 line
at station 0+70 and 4+83.6, 15 feet
right, drilled on June 16 ,1969, and
May 8, 1968, respectively, showed
water surfaces after drilling of ap-
proximately 4.8 and 3.5 feet, below
ground surface. Indeed, the latter
log shows a' water surface on
July 15,1968, approximately 1.5- feet
below ground surface. Three bore
logs on the lower 49 line at stations
2+50, 8+63, 75 feet left and 12+
80, all drilled on Aug. 9, 1969,
show a water surface after drilling
approximately '1.5 feet below
ground surface.' Messrs. Beard and
Butler were influenced by the fact
that the bore logs on the' lines lead-:
ing into the mainline, [49] did not
show any water surface"after drill-
ing (Tr. 1213, 1214). They appar-
ently' overlooked or attached' little
significance to the log at station
0 + 00 on 49N, equivalent to station
26+25.5 on the 49 line, drilled on
Aug.'19, 1969, which shows a water
surface after, drilling approxi-
mately 3.0 feet below ground sur-
face. Another log which should be
mentioned was drilled 'on center-
line of the 49-2A at stations 4+00
on Nov. 14, 1969, and shows a

water surface after drilling ap-
proximately X.0 feet below ground
surf ace.94

Mr. Butler testified that even
though there was what he referred
to as a rock clause in the contract,
JB&C expected that most excava-
tion on Block 87 would be easy or
relatively easy (Tr. 1145-46. He as-
serted that there was no rock or
hard boring indicated on the 279 or
49 mainlines (Tr. 1132). Although
this is literally accurate, we note
that a bore log drilled with a hand
auger on centerline of 49J at station
5+00 'shows refusal at 9.0 (appar-
ently; because of caliche) due to
hard boring and that pipe invert is
approximately ' 9.8' feet bel6w
ground surface. A bore log drilled
with a hand auger on centerline of
49K at station' 3+00 shows refusal
at 8.0 feet due to hard boring with
pipe invert approximately 8.1 feet
below ground surface.

Bore logs on 49-2 at 0+70 (sur-
face elevation 1046.7) and 4+83.6
(surface elevation 1043.1) and 279B
at 1+00 (surface elevation 1060.0)
show weathered basalt and basalt
gravels approximately 13.0 to 15.0
feet below ground surface. These
depths are all below pipe invert..

As noted above, there was a cor-
rugated metal pipe under County
Road 12 SE which allowed water in
the DW279 to flow southward. Mr.
Butler testified that the first order

9' Appellant has interpreted this log as
showing a water surface after drilling at or
below trench grade' (Exhs. BB & CC). How-
ever, the water surface shown is approximately
7.0 feet below ground surface and pipe invert
is approximately 10 feet below ground surface.
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of work on the 279 would be to con-
struct the road crossing which~ he
anticipated would drain the area
(Tr. 1134, 1210). Although he
stated that the existing culvert was
silted almost full (Tr. 1210), there
is4 no evidence' that the pipe, what-
ever its size,95 was incapable of
handling the flow in the', DW279.
Nevertheless, the reasonableness of
constructing the road crossing as
the, first item' of work was sup-
ported by Mr. Mendenhall (Tr.
3434, 3458).

JB&C recognized that they
would have some sloughing and wa-
ter to contend with.9 q According to
Mr. Beard, 'their plan was to con-
struct a diversion ditch or trench
along the hillside parallel to the
DW279 and two or three cofierdais
approximately 1,500 to 2,000 feet
upstream (Tr. 1355-56). Water

'6 Mr. Beard's estimate that the existing
pipe was 5 to 10 inches in diameter is cast into,
doubt by Photo No. 1 of Appeal file, Exhibit 12,
which shows the DW279 at station 50+44
upstream (the south side of County Road 12
SE looking north) and appears to show the
pipe in question with a flow approximately 15
to 20 percent of capacity. Comparison of the
pipe with, other objects in the photo and with
what the plans describe as two 12-inch metal
pipes, which appear to be, shown at right
angles to the DW279 on Photo No. 3 of appeal:
file, Exhibit 12, leads to the conclusion that
angles to the DW279 on Photo No. 3 of Appeal
road was greater than 10 inches.

so Tr. 1145, 1147. According to Mr. Butler,
the toughest working conditions were antici-
pated' on the 139 system. This was partly
because of the shielded excavation specified on
part of the system and partly because of the
number of logs showing hard boring or a water
surface after drilling. Of 82 bore logs on the
139 system, 30 showed a water surface after
drilling or at a later time above pipe, invert
and 18 showed hard boring above pipe invert.
Mr. Briggs conceded that logs on the 139 by
themselves showed more severe water con-
ditions (Tr. 3333).

would then be pumped into the
diversion ditch and would f low:
around the worksite and down to
the road.

There can, of course, be no gain-
saying the fact that the continual
flow of water in the DW279, pond-
ed water and water oriented vegeta-
tion, bore logs showing water sur-
face above pipe invert in several
instances and saturated and severely
caving conditions in other instances
and the information provided by
Paragraph 40 of the specifications
clearly warned of water and water
related 'problems to be encountered
during the course of the work.
Nevertheless as' ir. Beard pointed
out, the area was a desert prior to
its being irrigated' and it is reason-
able to conclude that water surface
elevations are directly affected by
irrigation operations. Indeed, Para-
graph 40 of the specifications pro-
viding, inter aia, that the flow in
the DW279 was expected to increase
substantially during the irrigation
season, at least inversely says as
much. The fact that areas adjacent
to the DW279 and 49-2 and on the
49 were farmed attests to the stabil-
ity of at least the surface.

Also of significance is the sen-
tence of Paragraph 40 of the spec-
ifications providing: "The" dis-
charge rate of the initial flows will
vary depending on geological and
ground water conditions, irrigation
operations on adjacent ands, the
weather and other factors.", (Italics
supplied.) We think that no rea-
sonable bidder, not possessed of
special lowledge, would conclude
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that irrigation on adjacent lands in-
cluded lands north of the West
Canal.

We conclude that, while JB&C
was in error in assuming that the
flow in the DW279 was solely or
principally surface water and over
optimistic in its expectations as to
the stability uf the land after the ir-
rigation season was over, for rea-
sons hereinafter appearing, neither
of these conclusions is dispositive of
this appeal.

Perf ormance

JB&C received notice to proceed
oa July 17, 1970. However, the first
attempt to perform excavation on
Block 87 was on Oct. 28, 1970. In a
letter, dated Oct. 2, 1970 (Govt.'s
Exh. 87-89), respondent expressed
concern about the delay, pointed
out that the contract required that
work commence within 30 calendar
days after receipt of notice to pro-
ceed and requested that JB&C. sub-
mit its plans for the prosecution of
the work in order to meet the com-
pletion date of Mar. 10, 1971.
JB&C's response (letter of Oct. 13,
1970, Govt.'s Exh. 87-91) asserted
that the crop dates were such that
it was difficult to begin the con-
struction program . 7 Respondent
uses this letter, a letter, dated Nov.
29, 1970, signed by Jack Butler

97 Harvest dates listed n Paragraph 38b of
the specifications (before which or the har-
vest of the crop, whichever was earlier, work
could not begin) ranged from August 15 to
November 10, 1970, and covered the majority
of lines to be excavated. There were lines such
as the 279 and the 139 up to station 45+90
upon which no date restrictions for prosecu-
tion of the work were imposed.

(Govt.'s Exh. 87-103) and a letter
dated Mar. 2, 1971, discussed inflr,
as a basis for attacking the credi-
bility of the testimony of Messrs.
Butler and Beard (Tr. 1135, 1214,
1327, 1377-78, 1380) that they an-
ticipated waiting for the end of the
irrigation season and for the area
to drain before starting construc-
tion. The contract, as respondent
had reminded JB&C, required that
work commence within 30 days
after receipt of notice to proceed
and this may well account for the
failure to refer at the time to the
end of the irrigation season as a
reason for delay. In any event, we
find the testimony of Messrs. Beard
and Butler to be credible in this
regard and accept it as accurate.

The attempt at excavation on
October 28, 1970, consisted of strip-
ping on both sides of the DW279
with a bulldozer in order to find a
suitable place to construct a cof-
ferdam (Tr. 1194-95, 1364-65). The
bulldozer became mired and stuck
on the right-hand side of the open
drain approximately 450 to 500 feet
upstream from the county road (In-
spectors' Reports, Photos, Govt.'s
Exhs. 54, 55 and 56). JB&C con-
sumed approximately 3 days extri-
cating the bulldozer from the mud
(Tr. 1364-66; Inspectors' Reports).
According to Mr. Beard, JB&C
then pulled out of the 279 area in
order to let it drain more and in
order to accomplish production and
obtain a decent pay estimate (Tr.
1366).

The next attempt at excavation
ol the DW279 occurred Ol Jan. 4,
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1971 (Inspector's Report). JB&C
commenced excavation at station
49 +40 with a Hopto backhoe. There
was some sloughing of the side
slopes and the bottom of the trench
appeared unstable. After making
an attempt to pump out water flow-
ing into the excavation, JB&C's
foreman was reported to have de-
cided delaying further work until
a shield could be obtained. Al-
though Mr. Jack Butler recalled
that the crossing of County Road 12
SE was accomplished in December
1970 (Tr. 1171, .195-96), corru-
gated metal pipe for the crossing
was actually installed during the pe-
riod January 11-14, 1971.98

Excavation and pipe laying for
the DW279 was acomplished during
tle period January 20 through
March a, -19.71 Mr. Harvey Ussery,
who assumed duties as JB&C's su-
perintendent on Block 87 after the
crossing of County Road 12 SE for
the DW279. had been completed,
testified that: the surface water in
the DW279 was stopped by means
of cofferdams (Tr. 1226, 1259-61,
1275). This testimony .was con-
firmed by Jack Butler (Tr. 3616).
He stated that the first cofferdam
which had been constructed before
his arrival,, was located at approxi-
mately the point. where the 279
ended and the 49 line commenced

DB Inspectors' Reports, dated Jan. 11
through 14, 1971; Elide App.'s Rich. vM-
26. Respondent, considered that the crossing
was not properly marked with signs and pro-
tected with barricades. Respondent stationed
inspectors at the crossing around the clock
to protect the public and charged B&C for
the resulting expense.

(Tr. 1259, 1276). On a chart, App.'s
Exh. EE, he affixed the location of
the first coflerdam just above the
point where the 49A and 4DB lines
intersect the 49 mainline, which is
at station 0+00, and the location of
the second cofferdam at approxi-
mately station 10+00 on the 49.99

Mr. Ussery asserted that water
was diverted around the work area
by means of ditches and pumped
or allowed to flow back into the
DW279 at points, manholes, where
pipe had already been laid (Tr.
1260-61, 1277-78, 1281). Mr. Us-
sery's testimony that the cofferdams
stopped the flow in the DW279 is
confirmed in part by a photo taken
at. station 47+ on Jan. 28, 1971
(G-ovt.'s Exh. 71), which shows
water appearing to flow from the
sides of the excavated area, butt lit-
tle or no flow upstream from the ex-
cavation. A photo taken at station
46+ 50 looking upstream on Jan. 29,
1971 (Govt.'s Exh. 72) shows water
flowing below the work area but
none in the channel at or above the
excavation site. See also J. Butler
at Tr. 1163, 1170-71. A photo taken
at station 45 + 90 on the DW279 .on
Feb. 9, 1971 (Govt.'s Exh. 74)
shows water flowing in a ditch
around the work area and back into
the DW279 below the point where
excavation was underway. To the
same effect is a photo taken at sta-
tion 46+ on Feb. 17, 1971 (Govt.'s
Exh. 75). This photo also shows

99 Tr. 1277. An Inspector's Report, dated
Jan. 16, 1971, refers to a plug or dam being
placed across the 279 at station 44+55± .

4951
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water flowing from the sides of the
embankment (Tr. 11 72). Other
photos, e.g., Govt.'s Exhs. 70, 73
and 76, show substantial amounts
of water in the DW279 below the
work area.

Two photos (Govt.'s Exhs. 79
and 82) taken at stations 44+50
and 41+90, respectively on the

'DAW279: on February 25, 1971, show
water in the work area. According
to Mr. Ussery, the water was com-
ing "right out of the ground" and
"up from- underneath" (Tr. 1241,
1275).

Other than the "plug"' previously
referredto (note 99, supra), Inspec-
tors' Reports do not mention the
presence of cofferdams across the
DVW279. However, their existence
was confirmed by Mr. Wilcox, field
engineer for the Bureau, and Mr.
Robert Atkins, chief inspector for
the Bureau on Block 87 (Tr. 3139,
3374). Mr. Atkins was' critical of
JBS&TC'si method of diking and di-
verting the water. He stated that
the diversion ditch was not lined
and that it would silt up.100 In addi-
tion, he complained that the pumps
were not operated continuously
with the result that the dike or dam
would overflow and washout (Tr.
31.39-40). He 'asserted that'; the
banks of the divertion ditch were
also washed out' because of too much
-water and too much'silt, flooding the
work 'area' (Tr. 3141).

I 105Asked how he would have proceeded, Mr.
Atkins replied that he would have constructed
the am or dike on the 279 approximately
where JB&C did. However, he would have lined
the diversion ditch with polyethylene to keep
the banks from washing out and would have
operated the pumps continuously (Tr. 3140).

While Mr. Wilcox in effect con-
firnied Mr. Atkins' testimony, stat-
ing that the diversion ditch would
break. many times (Tr. 3374), In-
spectors' Reports do not confirm
such events and, indeed, rarely men-
tion the existence of such a ditch or
ditches. An Inspector's Report,
dated Mar. 10, 1971, referring'to ex-
cavation on the 49-2, states that a
small ditch by the side of the trench
sloughed in. This is the only instance
ofi a. diversion ditch breaking: or
sloughing mentioned in, the Inspec-
tors' Reports. Mr. Ussery denied
that JB&C had any problem with
the diversion ditches breaking and
water. fowing back into the work
area (Tr.-1281). He asserted that
the diversion ditches were generally
far enough away from the work area
(to prevent this .from happening).
He acknowledged having to clean
the ditches "a lot of times" so that
the water could flow.

Mr. Butler testified that after
starting work on the DW279 they
soon realized that because of the ex-
treme sloughing, the backhoes did
not have the .reach to excavate the
area (Tr. 1153). JB&C then ordered
cranes, referred to as a clamshell and
a dlragline, to dipout what Mr.But-
ler referred to as a complete 'mass
of very, very wet muck." He assert-
ed that the material- Eas so 'wet-that
it would rtm out o -your haids ;al-
most like water (Tr. 1153-54'. As
they excavated the center line, -the
material kept fnruniing into the ex-
cavated area. According to Mr. BLt-
ler, the excav ated area was as wide
as 125 to 150 feet (Tr. 1154). Mr.
Butler denied that JB&C had any
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problems with surface water on the
D'W279 (Tr. 3617).

Mr. Ussery estimated the width
of the trench on the W279 in
places at from 100 to 150 feet due
to sloughing (Tr. 1227-28). .He. at-
tributed the cause of the sloughing
to underground, water (Tr. 1268).
As .will be seen infra, Inspectors'
Reports show the trench on the DW
279 as wide as 100 feet and that
widths. in the.25- to 40-foot range
were common..

- Mr. Butler attributed, part of the
difficulty with extreme sloughing to
hard rock in the bottom of the ex-
cavation (Tr. 1154). He stated that
rock was encountered at the first
manhole north of County Road 12
,SE. and that the rock was 2 or 3
feet above the elevation: where the
pipe.was to be laid. Although there
was a surface water inlet, which is
equivalent to a manhole, very near
the county road at station 49 + 54.8,
in subsequent testimony Mr. Butler
fixed the location where rock was
encountered at station 46.+34.2, the
intersection of the 279A and 279
lines,. approximately.,280 feet from
the road (Tr. 1152). He asserted
that the Government was as sur-
prised -at encounterino'. rock. as
JB&C !and: did not require a base on
the manhole, allowin g it to be set on
the rock.10i 

0 'fTr. 1151-52, 1288-89l.Innspectors' Reports
do not confirm that either the manhole at 46+
34.2 or at 42+09.2 (intersection of 279B and
279C) were allowed, to lbee set. without the
concrete base required by the specifications and
drawings. An. Inspector's Report, dated March
.5,; 1971, referring to. the manhole at sta-
tion 42+09, confirms that the base of the
manhole was set on rock. ir. Ussery testified

Respondent's records indicate
that rock was first encountered on
the DW279 at station 47+40 (In-
spector's Report, dated Jan. 23,
1971; Grade Book, Govt.'s Exh.
22). The subgrade was 0.3 feet +
into caliche and rock from station
47 +20 to 47+00. (Inspector's Re-
port dated Jan. 25,.1971). The in-
spector reported that the saturated
silt sides sloughed in so fast it was
.irpossi'ble to see .exactly what the
hard material was. Boulders jplto
1 cubic foot i diameter were being
excavated, but as the material was
excavated with a clamshell, the in-
spector assumed that the material
was loose rock.

JB&C moved an air compressor
and a jackhammer: onto the job on
Jan. 29, 1971 (Inspector's Report).
Silt was excavated with the clam-
shell. However,; 'the material
sloughed in so fast they were unable
to work with the jackhammer. Four
joints of pipe were laid on that day
by constructing a gravel embank-
ment'around the. work area to keep
;out. water: and mud.:. According .to
Mr. Butler, men operating the jAck-
hammer, were never able to see-what
they were jackhammering because
of the muck (Tr. 1154). Rock en-
countered as 1.0 feet in depth
from station 47 +00 to 46+7,5
(Qovt.'s Exh. 22). However, in the
inspector's. opinion saturated: silt
was the main problem slowing

that because of the. hard rock, he tried getting
the grade of the manholes raisd 0.2 feet, but
that the Bureau would not approve the request
(Tr. 1227, 1270-71). Accord, see 5hashi lant
Sharma, an engineer for JB&C, at Tr. 954,
956-59, 966.
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progress (Inspector's Report, dated
Jan. 30, 1971).

Rock was 1.5 feet in depth from
station 46 +175 to 46+38 (Govt.
Exh. 22). At least 1.3 feet of solid
rock was encountered in the man-
hole at station 46 + 34.2 requiring
use of a jackhammer. Work was
hampered, by mud and water seep-
ing and flowing into the trench.
Trench width was 20 to 25 feet from
station 46+55 to 46+45, 30 feet
from station 46+45 to 46+36 and
40 feet from 46+36 to 46+14
(Inspectors' Reports).

Trench width averaged 14 feet
from station 46+14 to 45+77 (In-
spector's Report, dated Feb. 8,
1971). Seepage continued to' cause
troublesome, difficult conditions and
the banks were caving, making it
difficult to properly set the clam-
shell and mobile crane. The inspec-
tor thought this condition would
get worse as they proceeded up-
stream. JB&C excavated the trench
an extra width and backfilled with
gravel in an effort to keep the
gravel envelope around the pipe
clean. This helped but was reported
to be slow and costly. The inspector
suggested to JB&C that a shield or
similar device be obtained.102

Trench width was 25 to 30 feet
from station 45+77 to 45+51 and
averaged 30 feet from station 45+
51 to 44+54 (Inspectors' Reports).
In the area from station 45+77 to

302 Appellant contends that the inspector
suggested a shield because of the difficulty
TB&C experienced in keeping the filter gravel
clean (Reply Brief at 79). Considering the con-
text in: which the statement was made, we
find this to be a reasonable interpretation. In
any event, respondent's failure to call Inspec-
tor Scanlon as a witness justifies resolution of
the matter in appellant's favor.

45+51, incoming water was con-
trolled to a greater extent by diking
up the channel, laying two or three
joints of pipe and then pumping out
the water. Less seepage from the
sides was experienced. The inspec-
tor thought conditions might im-
prove upstream if they continued to
dam or divert the water (Inspec-
tor's Report, dated Feb. 9, 1971).

Hard rock was encountered at
station 45+72 (Govt.'s Exh. 22).
The rock was 0.4 feet in depth at
station 45+65, 0.6 feet in depth at
station 45+56 and was 0.8 feet in
depth from station 45 + 56 to 45 +

.36. Rock, becoming deeper and
harder as they proceeded upstream,
was 1.2 feet in depth at 45+30 and
1.1 feet in depth at station 45+20.
The inspector expressed doubt as to
whether the drain pipe and filter in
the area to station 45+05 could
carry off the water as intended.l0 2 A
Each morning the work area or pit
was full of- semi-fluid mud, which
had to be removed before excava-
tion 'and pipe laying operations
could begin. Trench width was 40
feet ± in the area from station
44+54 to 44+36, 50 feet from sta-
tion 44+36 to 43+90, 50 to 60 feet
from station 43 + 90, to 43 + 75, and
100 feet from station 43 77.5 to 43
+65 (Inspectors'Reports).

On Feb. 15, 1971, JB&C brought
timber mats and a boat or shield
to the work site (Inspector's Re-
port; Gov't. Exh. 22). These mats,
referred to as swamp pads, were for

02A Inspector's Report dated Feb. 12, 1971.
This was apparently because he saw ponded
water remaining just above the filter gravel
and he thought the filter gravel might have
been partially sealed by silt.
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the purpose of supporting a back-
hoe while it attempted to rip and
chop the hard basalt in the trench.
Mr.. Ussery testified that (the rock
was so hard) they were breaking
teeth on the backhoe bucket, that
the backs of the buckets were break-
ing and that ripper teeth were being
pulled "right out." 03 The shield
was for the purpose of preventing
mud and water from flowing into
the trench while the pipe was laid
and the filter envelope placed. Ex-
cavation in the rock was not suffi-
cient to accommodate the shield, re-
sulting in the shield being set at an
angle and allowing what the inspec-
tor regarded as excessive silt laden
water to flow into the filter gravel.
Consequently, he refused to accept
the pipe. Recognizing the difficult
and unusual conditions, the Bureau
subsequently accepted this pipe
which had been laid to station
44 + 92. The inspector noticed water
standing and collecting in numerous
places where he thought it would
normally drain and was of the opin-
ion that the soil might prove diffi-
cult: to drain. Rock depth was 1.0
feet at station 45 + 02.

Muck excavated from the trench
oozed in and dammed up the trench,
preventing material in 'the work
area from flowing downgrade (In-
spector's Report, dated Feb. 16,
1971). The inspector reported that

" Inspector's Report, dated February 15,,
1971, states that the ripper tooth was set at
the wrong angle and that mechanics installed
a longer more straight tooth atI noon. The
point of the tooth was soon broken and was
not repaired. Progress was reported to be slow
thereafter. A mechanic welded the hard-faced
bucket and teeth of backhoe on Feb. 19, 1971
(Govt.'s Exh. 22).

the mud upstream and on the side
slopes was getting'worse, continu-
ously flowing into the trench exca-
vation. A more highly saturated
area was reached and fluid mud
flowed back into the trench from
wherever it was cast (Inspector's
Report, dated Feb. 17, 1971). Rock
depth was 0.9 feet at station 44+'85
and 0.8 feet at station 44 + 75 and
44+60.

Hard rock tapered out at station
44+±20 and the excavation was not
as difficult. Flowing mud continued
to be a problem. The inspector re-
ported that JB&C was incurring a
large non-pay overrun of filter
gravel because so much gravel was
used in attempting to prevent
sludge and water from flowing into
the- shield (Inspector's Report,
dated; Feb. 18, 1971). Small diver-
sion ditches were excavated on Feb.
19, 1971 (Govt.'s Exh. 22). The
sides of the trench had caved and
sloughed so that the clamshell had
difficulty reaching the shield.

Rock was again encountered at
station 43-+90 and was 0.5 feet in
depth at station 43 + 80 (Inspector's
Report, dated Feb. 22, 1971). Three
pumps were utilized to pump out
the boatI'and work area. The in-
spector was of the opinion that the
pumps should be operated
continuously.104ous Y.~~~~~~~~~~~~~~~~~~~~~~~

X 34Inspectors' Reports Indicate that the
pumps were operated at night on Feb. 23, 24
and 25, and Mar. 2, 8, 12 and 14, 1971. Mr.
Butler stated that it was impossible to man
the pumps on a 24-hour basis because of the
weight of the lines and pumps, inability to get
proper lighting nto the work area, the mud
and muck and safety considerations (Tr. 1158,
3607-09).

495]



568 DECISIONS O TH' DEPARTMENT OK THE INTERIOR [84 D.

Work started at the manhole at
station 42+09.2, the intersection of
279B and 2790 with the DW279 on
Feb. 23, 1971 (nspectors' Reports).
Extensive sloughing occurred and
the excavation reached a width of
60 to 70 feet. Basalt was encoun-
tered at a depth of 2.5 to 2.9 feet
above proper-elevation for the man-
hole base' (note 101, 8u'pra).
-JB&C had a separate crew' laying
pipe on the DtW279, reaching sta-
tion 43+72. '(Inspector's Report,
dated Feb. 24, 1971). JB&C bailed
water and sludge from the trench,
but the inspector reported that it
steined hopeless as more continual-
ly flowed into 'the excavation.
Trench width reached 1 ft.
Work stopped because the backhoe
bucket needed repair.

Appellat attempted to work at
night, ut little was accomplished
because of the'mud'and water (Tr.
1230; Inspectors' Reports, dated
Feb. 23' and 24, 1971). Only three
joints of pipe were laid- at the sta-
tion 43+72 worksite on F6b. 25
(Inspector's Report, Govt.'s Exh.

22) This was partly because of time
required to clean out the-shield, but
principally because teeth on the
backhoe were broken from chop-
ping- basalt. Trench width was 100
feet. More progress was. nide at
the other (station 41-90) wo9rk-
site, pipe laying proceeding to
41+ 17.5. Trench width was .60. feet.
Appkiant 5ekeavatid'"the ren 1
foot beyond the grade shown on- the
drawin-gs and was able to lay. pipe
and place; filter gravel befdre' the
mud closed in. Although many

yards of extra filter gravel were
used, the inspector 'reported that' it
resulted in1a good job.' ''

Silt in the shield and trench work
area at station 43+ 62 had to be re-
moved partly by*hand' on Feb. 26,
1971 (Inspector's Report). Eight
joints of 'pipe were laid, reaching
station 4+42. Trench width was
70 feet +. The inspector attributed
better progress: at the 41+17.5
worksite, 'pipe being laid to 40 + 30,
to the fact the pumps were operated
ohl the previ6us night. It: is noted,
however, that trench width was 20
feet -'-as compared to 70 feet ± at
the other location.

$No progress was made at the
43+38 worksite on Feb. 27, 1971,
because the banks caved in and
mud inundated the work area (In-
Spector's eport). Trench width
hhwas 100' feet. 'At the other worksite
(beginning station 40+30, ending
station 39 +44), the ground was less
saturated and did not cave as badly.
Trench 'width was 20' feet. yard
rock averaged 0.5 feet in depth
from station 43 +38 to 43+15 and
trench width was 90 to 100 feet (In7.
spector's Report, dated Mar. 1,
197 1).*- Sf9e:.gE' 'g l 

Appellant removed the 'shield
antd used the open trench method of
pipe laying fron-station 43+15 to
approximatdly 42+81 (Insjpe'torIs

105 The Grade Book (Gov't Exh.-22--- entry
fo-r Feb: 25,' 197"t'statesi thatsfo shield'; waa
usedat the m'dnhole at-station42 + 09 and.that
(without a shield)" the gravel-bnvelope could;
not be confined to pay lines; This entry also.
indicates that much gravel Was wasted which
was attributed in part to the fact that: tbe
clamshell could-not'always place the gravel
whefe itwas needed.
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Report, dated Mar. 2, 1971). Many in area from station 19 + 70 to
yards of extra gravel were used to 20+70.
hold back the mud. Trench width- Water seepage and sloughing im-
was' 100 feet and hard rock in- peded progress at station 20+70 on
creased to 1.0 feet in depth' at sta- the 49 line. Appellant started a:
tion 42'+ 90. Open ditch pipe laying pump, but the inspector reported
continued on Mar. 3, 1971. Hard that the more they pumped, the
rock was 1.0 feet in depth at station more water came in (Inspector's
42 + 55 and trench width was 65 Report, dated Feb. 23, 1971-
feet +. night shift). Hard caliche from 1.0

The manhole at station 42+09.2 to .2.7 feet in depth was encountered
was completed on Mar. 4, 1971. The from station 20+85 to 21+68 (In-
lower 4.5 feet of excavation was- spector's Report, dated Feb. 24,
rock 'of which 3.5 feet consisted of 1971). Mud and water continued to
hard basalt. After attempting to be a problem. Conditions were suf-
chop the basalt with a backhoe, ap- ficiently wet to require use of a
pellant brought in a compressor and shield in the area from station
jackhammer to break up the rock. 21+81.8 to 24+14. Hard caliche

Appellant excavated and laid 'from 0.8 to 2.0 feet in depth was en-
pipe in the upper reaches of the countered in the area from station
49 line (station 31+39 to EOG at 25+15 to 26+00. Caliche was 3.6
48+50) with a trencher on Feb. 21, feet in depth in the manhole at sta-
1971' (Inspector's Report). Another tion 26 +25 (Inspector's Report,
reach of the 49 (station 16+30 to dated Feb. 26, 1971). Excavation
17+10) was excavated with a back- and pipe laying reached the point
hoe and pipe laid on Feb. 22, (approximately station 31±2')
1971 (Inspector's Report). Material where pipe had previously been laid
was sufficiently "soupy" to require by thetrencher on Mar. 1, 1971 (In-
use of a shield. What was 'described spector's Report). Excavation was
as. soft caliche rangingin 'depth' a6complished with a backhoe and
fromr 2.0 to 2.5 feet was encountered the ground continued to be suf-
in the area from 'statibn'16+60 to ficiently wet as to require use of a
16 90.: Hard caliche ranging in shield.
depth from 0.7 'to 1.5 feet as en- At I this time, the lower portion of

the 491 line had not yetbe con-
countered in the area' from station

nected t 'he 1 DW270. A mahole
18+70 to 19+20 (Inspector's Re- e the I 27I - A I i'' .was installed t station 8+64 and
port, dated Feb. 23, 197). In areas pipe was laid to 1 00'j(Inspector S
wher& 'there was 'no caliohe, extra Report, dated Mar. 1, 1971). Water
filter gravel was used to stabilize continued to be a problem and'
the ide6'and bottom of the trench. pumping ash necessary. Trench
Hard aliche ranging in depth 'from width was 32 feet. Excavation and
0.6 to 1. fet was again encbuntered pipe 'laying proceeded from station
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122+64 to 15+20 on Mar. 4, 1971
(Inspector's Reports). Top width of
trench averaged from 18 to 21 feet.
Pipe was laid to station 16 + 35 the
point where pipe had previously'
been laid, and work began on the
reach below station 8+64 on Mar.
5, 1971. The ground was saturated
and sloughed into the excavation
(Inspector's Report, dated Mar. 8,
1971). Water was lowered by exca-
vating a hole to the side of the
trench and pumping water from the
hole. Over-excavation and use of
extra gravel was necessary for sta-
bilizing pipe bedding. The inspec-
tor reported that a large amount of
extra filter gravel was being used
and that there was no practical way
to confine gravel to specification
paylines with JB&C's method of
placing gravel. Excavation and pipe
laying on the 49 were completed on
Mar. 11, 1971 (Inspector's Report).
This involved the approximately
40-foot reach from 8 + 25 to the man-
hole at station 8 + 64. Trench width
was 30 feet. Average over-excava-
tion for filter gravel was 1.0 feet.

Lateral 279B (station 2+90 to
EOC at 5+00) and Lateral 2790
(station 3+56 to EOC at 5+50).

were excavated and pipe was laid
with the trencher (Inspectors' Re-
ports, dated Mar. 1 and 4, 1971).
Trench was excavated and pipe was
laid from station 1+80 to EOC at
4 + 00 on the 279A lateral on Mar. 3,
1971. Although the trench was ex-
cavated from 0+00 to 1+80, pipe
could not be laid in that reach be-
cause the bottom of the trench had
silted up. Pipe was laid from 0+85
to 1+75 on the 279A on Mar. 12,

1971. From station 0+90 to 1+50,
about 3.0 feet of extra filter gravel
was placed under the pipe. The in-
spector attributed this to careless-
ness of JB&C's employees. Pipe lay-
ing (station 0+00 to 0+8.5) on the
279A was completed on Mar. 13,
1971. Again more gravel than nec-
essary was used due to what the in-
spector considered the contractor's
carelessness.

Trench was excavated and pipe
laid on the 279B from station 3 + 00
to station 1+44 and from 0+00 to
0+20 on Mar. 13, 1971. On Mar. 15,
1971, trench on the 279B was ex-
cavated from station 0 + 40 to 1 + 40.
However, only about 15 feet of pipe
was laid because of excessive mud.
The inspector reported they ap-
peared to be making a "bigger mess
out of a mess." Seeping water and
semi-fluid mud inundated the
trench and prevented closing of the
gap on the 279B (station 0+47 to
1+43) (Inspector's Report, dated
Mar. 16, 1971). The excavated area
was level full of oozing mud 'on
Mar. 17, 1971, so that' there was no
trace of where excavation had ended
the previous day. Much difficulty
was experienced with hoses on the
pumps clogging up with roots, cat-
tails and debris. The inspector at-
tributed this to the lack of cages orX
baskets in which to place strainer
cages. Appellant finally gave up
trying to lower the water level. Lay-
ing of pipe was completed on the
279B on Mar. 18, 1971, after a dike
was removed which was damming
water in the trench. Water could
then flow to the lower end of trench
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(station 47+00), the point where
pipe had previously been laid.

Trench was excavated from 0+00
to 0+35 (pipe was laid to 0+25) on
the 49-2 on February 10, 1971. It
was very wet and progress was im-
peded by the running water which
was dammed up. Pipe laying
reached station 2+09 on February
11, 1971. Water seeped into the
trench approximately 2.0 feet above
subgrade. Top width of trench
ranged from 12 to 20 feet.

Top width of trench raiiged from
16.0 to 19.0 feet in the area from
2 +09 to 4+ 00. Excavation and pipe
laying reached station 5 + 00 on Feb-
ruary 16, 1971. Top width of trench
was 14.0 feet at station 5+00, 22
feet at station 6+00, and 37 feet at
7+00. At station 7+20 material ex-
cavated was referred to as slop (In-
spector's eport, dated Feb. 19,
1971). No progress was made be-
cause material came into the exca-
vation too fast.

No further work appears to have
been attempted on the 49-2 system
until Mar. 4, 1971, when portions of
the 49-2B and 49-2D laterals were
excavated with the trencher. Por-
tions of the 49-2A and 49-2B lat-
erals were excavated with the
trencher on Mar. 5, 1971. Excava-
tion and pipe laying proceeded to
station 7 50 on the 49-2 mainline
on Mar. 8, 1971. The ground was
saturated and sloughing impeded
progress. No progress was made on
Mar. 9, because ground water was
running into the trench and the
trench sidewalls were sloughing.

Appellant began work on the
manhole at station 12 + 30 (intersec-
tion of 49-2B and 49-2C laterals
with 49-2) on Mar. 9, 1971, without
having completed the 480-foot
reach from station 7+50 to 12+30.
Trench width at the manhole was
24 feet. Trench was excavated and
pipe laid to station 12+67. Trench
excavation and pipe laying reached
7+90 on Mar. 10, 1971. Pumping
was necessary to keep seep water
out and progress was slowed by
sloughing.

Top width of trench was 24 to
30 feet from station 12 + 67 to
14 + 33. The backhoe could not place
excavated material far enough away
from the trench and the material
would slide back in. Excavation and
pipe laying reached station 15+50
on March 11, 1971. The backhoe had
to be supported by swamp pads.
IExcavation and pipe laying pro-

ceeded from station 7+90 to 8+60
on the 49-2 on March 11, 1971.

-Ground water and sloughing of
trench sides slowed progress. Al-
though a pump was used most of
the day, trench bottom was de-
scribed as "real sloppy." Pumps
were operated at the manhole at
station 12+ 30 on the nights of Mar.
11 and 12, 1971. The inspector
thought they needed another pumhp.
Pipe was laid to station 17+40 on
Mar. 12 and the manhole at 17 + 49.2
was installed. An average of ap-
proximately 0.8 feet of extra filter
gravel was used from station 12 + 30
to 17+49.5.

248-048-77 7
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At the other worksite on the 49-2,
pipe was laid- to station 9+05. Wa-
ter had to be pumped before exca-
vation could proceed and it was nec-
essary to pump out seep water most
of the day. Sides of the trench
sloughed in and the inspector re-
ported that the dragline had to work
a long time to make any headway.
Trench excavation and pipe laying
reached station 9+55 on Mar. 13.

Excavation proceeded on 49-2C
on Mar. 13. When the excavation
reached the point where pipe had
previously been laid, they had what
was described as a flood. The crew
on the 49-2A were also reported to
have been flooded out. The 49-2A,
49-2C and 49-2D laterals were com-
pleted on Mar. 15. Also excavation
on that date proceeded from 9+55
to 11+40 on the 49-2. The ground
was not as saturated. Excavation
and pipe laying on the final sections
on the 49-2 (station 11 +40 to 12+
30 and 0+00 to 1+84) were com-
pleted on Mar. 16, 1971.

Work under the contract was ac-
cepted as substantially complete on
Apr. 2, 1971, a delay of 23 days.
JB&C was charged liquidated dam-
ages at the rate of $170 per day ($85
under each schedule) for a total of
$3,910.

Under date of March 2, 1971, ap-
pellant requested an extension of
time for completion of the work
(Govt.'s Exh. 117; Appeal file, Exh.
2). The letter states in part:

We have made every effort possible to
complete this project but because of the
extreme sluffing [sic] conditions we have

encountered on line 279 as well as the
rock excavation which has had to be done
by hand and the extreme weather condi-
tions prevailing in this area, we have
lost 30 days of productivity. The rock
conditions mention was [sic] not shown
any place on the drawing nor was it
[sic] mentioned in the specifications.

* * * e *

We would like to request an extention
[sic] of 15 days on both the crop dates
and the completion date for the consti-
tution.

The foregoing letter constitutes
the only written notice in the record
of a claim by JB&C during the pe-
riod of contract performance. How-
ever, Mr. Ussery testified that he
delivered a letter to the Bureau of-
fices in Othello concerning the wa-
ter and rock conditions (Tr. 1243-
44, 1247-48). He further testified
that he wrote the letter in the JB&C
office trailer out on the job with the
assistance of Jack Butler. He could
not recall to whom the letter was
delivered. At another point, he indi-
cated there were several letters de-
livered to the Bureau in Othello.

Mr. Butler confirmed that on two
separate occasions he helped Mr.
Jssery prepare letters concerning

the rock and the extreme sloughing
and water conditions encountered
on the 279 and 49 lines (Tr. 1299,
1300). He asserted that the letters
concerned differing site conditions
and requested compensation for the
additional filter and other materials
being used in an effort to stop the
sloughing. He admitted that he did
not know as a fact that the letters
were delivered to the Bureau, but
stated that Mr. Ussery intended to



APPEALS OF JB&C COMPANY

September 28, 1977

deliver the letters and said that he
had delivered them (Tr. 1298).

Although neither Mr. Ussery nor
Mr. Butler testified specifically that
the letters were signed by Mr. Us-
sery, the clear implication of the
testimony is that such was the fact
(Tr. 1243, 1298). This seems anom-
alous in view of the fact that Mr.
Butler, as construction manager for
JB&C was Mr. Ussery's superior
and aided in the composition of the
letter or letters. There is no evidence
in-the record of any correspondence
to the Bureau signed by Mr. Ussery.

The Bureau has denied receiving
any letters claiming differing site
conditions on Block 87 and JB&C
has not produced copies of any such
letters. However, a contemporane-
ous document which lends some sup-
port to the testimony of Messrs. Us-
sery and Butler is a letter to the Bu-
reau dated Apr. 6, 1971, signed by
Mr. Butler (Govt.'s Exh. 127;
App.'s Exh. GG)' which refers to
a letter from the Bureau dated Mar.
19, 1971 (Govt.'s Exh. 123), con-
cerning release of rtainages under
the three JB&C contracts, and pro-
vides in pertinent part: 

You are fully aware that we have been
subjected to several changed conditions.
We do realize that the Bureau was not
aware of these conditions in awarding the
contract, however, with the fact in mind
that the Bureau was7 not aware of the
existing conditions how could you expect
a contractor to bid accordingly.

We have substantial claims on Block
87 exceeding a quarter of a million dol-
lars and at this time we do insist that our
retainage be reduced to a minimum as
set forth in the contract. You are aware

that JB&C has been trying to appease
suppliers with very little cooperation
from the Bureau of Reclamation. * * *

When: asked what claims he was
referring to in the second para-
graph of the aforementioned letter,
Mr. Butler replied that he was re-
ferring to the claim for changed
conditions that Mr. Harvey Ussery
hand carried to the Othello Office.l"e
Under cross-examination he testi-
fied that he did not know the date of
Mr. Ussery's letter and asserted that
he and Mr. Ussery had written half-
a dozen letters to the Bureau which
he had not seen to date (Tr. 1332).
His only explanation as to why, a
copy of Mr. Ussery's letter had not
been produced was the difficulty in
assembling JB&C's records in order
to process the claims (Tr. 1333).
For the reasons hereinafter appear-
ing, we find it unnecessary to decide
the question of whether the Bureau
received written notice of a claim
for differing site conditions during
contract performance.

Mr. Ussery testified that he had
conversations with Bureau person-
nel in the field concerning the fact
that more water was encountered
than shown on the prints (plans)
and concerning extras for rock and
pipe bedding (Tr. 1245). He as-

1 Tr. 3113-14. Although the COAR, in a
memorandum to the contracting officer, dated
Apr. 28, 1971 (Govt.'s xh. 130), took the
position that the reference to claims was in-
tended to refer to Block 82, file data on the
Butler letter refers to Specifications 10DOC-
1101 and 1131, which are Blocks 87 and 20,
respectively. Mr. Butler emphatically denied
suggestions from counsel for respondent that
the reference was to creditors' claims against
JBaC (Tr. 1332).

5734953
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serted that the discussions involved
rock, hardness of rock and water
shown on the borelogs as being dif-
ferent than what was encountered
(Tr. 1246). The only individual he
specifically recalled having such
discussions with was Duane Peder-
sen who had no official duties on
Block 87 (Tr. 1246-47).

The first formal indication in the
record of a claim for differing site
conditions under Block 87 was pre-
sented at a meeting in Boise on Aug.
6, 1973,°7 wherein claims under
Block 82 were also discussed (Ap-
peal file, Exhs. 4, 5, 6, 7 and 8).
Among documents presented, was a
differing site conditions claim book-
let (Appeal file, Exh. 8) wherein it
was alleged, inter aria, that volume
of hard material indicated by the
contracts for Blocks 82 and 87 was
less than 8 percent whereas 64.8 per-
cent of material encountered was
solid, ledged rock ranging from
4,000-8,000 psi, which is over three
times harder than concrete. This
percentage was .assertedly based on
.38 miles of excavation where 3 or
more feet of subsurface rock was en-
countered. It was further alleged
that the bore logs for Block 87 indi-
cated a water level 6 to 10 feet below
surface, whereas an average of 0 to
3 feet of water was encountered on
the surface. The trench was assert-
edly excavated as wide as 160 feet
and the contractor's difficulties were
allegedly compounded by 2 feet of

107 There are no memoranda or notes in the
record summarizing discussions at this meet-
ing. Mr. Beard testified that requests to tape
record the meeting of Nov. 6, 1970, had been
denied by Bureau Officials (Tr. 504-0).

solid ledge rock at the bottom of the
muck.

Also presented at this meeting
was a statement prepared by Roy
Charles, accountant, showing reve-
nue under Block 87 of $313,499.83
as compared to costs of $777,321.34.

By letter, dated Sept. 14, 1973
(Appeal file, Exh. 9), the contract-
ing officer pointed out that the only
claim received under specifications
1000C-1101 (Block 87) was the
Mar. 2, 1971, request for an exten-
sion of time and inquired whether
JB&C was still pursuing that claim.
The contracting officer also inquired
whether appellant was making a
claim for improper rock classifica-
tion, whether a claim for differing
site conditions was being asserted
and, if so, the nature of the condi-
tions claimed and the specific loca-
tions at which encountered. Appel-
lant was also requested to state the
amount of its claim and to provide
cost data in support thereof.

In a letter, dated Oct. 4, 1973
(Appeal file, Exh. 10), counsel for
appellant answered in the affirma-
tive the question of. whether a claim
for improper rock classification was
being made and asserted that rock
was encountered throughout Block
87. Of the 81,891.92 cubic yards ex-
cavated per the paylines on Block
87, 21,579 cubic yards were asserted
to be rock. Water conditions differ-
ing from those described in the con-
tract were alleged to have been en-
countered on the DW279, D87-139,
D87-159, D87-139M and D87-49
lines or virtually throughout the en-
tire contract work. Because of water
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and muck encountered, a quantity
in excess of 1,000,000 cubic yards
was allegedly excavated.

Using the month of Feb. 1971, as
a study month, appellant computed
a cost factor of $5.90 per cubic yard
as the additional cost for excavating
rock and water (Exh. 10, pp. 13-
15). This figure was multiplied by
total excavation per pay lines on
Block 8 (89, 190 cy.) to reach a
total of $526,221. Additional filter
material of 13,936 c.y. was allegedly
used at a cost of $4.95 c.y. for a total
of $68,983.20. Adding this figure to
the amount claimed for additional
costs of rock and water excavation,
appellant's total claim on Block 87
became $595,204.20.

By a decision and findings, dated
January 18, 1974, the contracting
officer denied the claims in their
entirety.

Discission and Ultimrate Findings

[31At the hearing and on brief,
appellant has abandoned any claim
that differing site conditions existed
throughout Block 87 and has main-
tained that rock and water encoun-
tered on the DW279, 49 and 49-2
lines, the so-called dipper area, con-
stituted differing site conditions.
Concluding that lack of timely no-
tice differing site conditions is no
longer in issue,108 we consider the
claims on the merits.

"Os By an order, dated Dec. 5, 1974, we denied
the Government's. motion to dismiss for lack
of timely written notice the claim for differing
site conditions due to water,' upon the ground,
inter alia, that written notice of differing site
conditions was not under all circumstances a

Citing the testimony of one of its
engineer witnesses to the effect that
basalt was laid down in an es-
sentially horizontal fashion (Tr.
3233, 3257), respondent argues that
a reasonable bidder would have
anticipated encountering basalt at
or above pipe invert on the 1DW279.
The primary basis for this argu-
ment is a bore log at station 1 00
on the DW279B (approximately 60
feet from the 279), which shows
basalt 14.0 feet below ground sur-
face of 1060.0 or at approximate
elevation 1046. The 279B lateral in-
tersects the 279 at station 42+09.2
where pipe invert at the southern
entrance.to the manhole is 1046.52.
An immediate problem with this
contention is that basalt seems to be
approximately 13.0 to 15.0 feet be-
low ground surface irrespective of
surface elevation. See, e.g., the bore
log at station 4+ 83.6 on 49-2 where
surface elevation is 1043.1 and
basalt was encountered at 14.5 feet
below ground surface or at eleva-
tion 1028.6. Another problem with
this contention is that if extensive
basalt were present it would be just

prerequisite to recovery. See cases note 50,
supra. While the order specifically stated that
the denial was without prejudice to renewal
of the motion at the close of the hearing or on
posthearing brief, respondent has not seen fit
to renew the motion. We note that the con-
tracting officer considered the claims in the
dipper area on the merits and that prejudice
has not been alleged or shown. See, e.,
Ardelt-Horn . onstruction COopany v. Unfted
States, 207 Ct. Cl. 995 (1975), affirming trial
judge opinion (June 27, 1975), 21 CCF par.
84,096. We also note the testimony of Mr.
Kolterman, Chief of the Field Construction
Branch for the Bureau, to the effect that
respondent would probably have done nothing
different had written notice of differing site
conditions been received (Tr. 3415-18)..
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as logical to project a basalt outcrop
on the 279 in the area adjacent to
the county road (station 49 + 54.8)
where ground surface is below ele-
vation 1045. There is no evidence of
such an outcrop. More basic and
fatal to respondent's arguments is
the fact that respondent did not
anticipate encountering rock on the
DW279 (memorandum, dated May
20, 1970, nd attached drawings
App.'s Exhs. KKK and KKIK-1).
The drawings show anticipated
rock in red. Conspicuous by its
absence is any red on page 222-116-
37166 which shows the DW279. We
find that rock encountered on the
I)W279 constituted a differing site
condition.

More difficult of resolution is the
claim for water and water related
problems in the- dipper area. Re-
spondent argues that the difficulties
Were clearly indicated by the con-
tract and should have been antic-
ipated. In any event, respondent
asserts that appellant's difficulties
-were principally due to its own in-
efficiencies.

There can be no doubt that the
contract contained ample indica-
tions of water and water related
problems. First and foremost was
the water flowing in the open DW
279 drain. Paragraph 40 of the spe-
cifications stated that this flow was
continuous throughout the year,
estimated the flow in February
1970, at approximately 0.75 to 1
cubic feet per second and warned
that the flow was expected to in-
crease substantially during the ir-
rigation season. This paragraph
also stated that discharge rate of
initial flows will vary depending on

geological and groundwater condi-
tions, irrigation operations on ad-
jacent lands, the weather and other
factors. Paragraph 40 also con-
tained a reference to use of pump-
ing equipment including well
pointing.

The bore logs also warned of
saturated and severely. caving con-
ditions. Indeed, several bore logs
showed a water surface after drill-
ing, or at a later time, substantially
above pipe invert. See in particular
bore logs on the 49 line at station
2*+ 50 (centerline), station 8+63
(75 feet left), 12+80 (centerline)
and station 22+65, 0+00 on 49N
(centerline). These borings were
accomplished during the irrigation
season where the water surface
would be expected to be at its high-
est. In addition, bore logs on the 49-
2 at station 0 + 70 (centerline), 4 +
83.6 (15 feet right) and on the 49-
2A at station 4+00 (centerline) and
on the 279A at station 0+40 (cen-
terline) show a water surface after
drilling, or at a later time, above
pipe invert. The bore log on the 49-
2A was drilled on Nov. 14,1969. All
of the other bore logs referred to
above were drilled during the ir-
rigation season.

Respondent would explain away
the general absence of bore logs
showing a water surface after drill-
ing on the laterals leading to the
mainlines (279, 49 and 49-2) by the
assertion that the laterals were at
higher elevations and it is only nat-
ural that water would flow or perco-
late to the lower levels. This is, of
course, generally true and has logic
on its side. However, it lends some
support to JB&C's expectation that
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the area would drain out and sta-
bilize after the irrigation season.

.Respondent cites the Keltea case
(note 30, supra) wherein we held
that a quick condition in the trench
bottoms was indicated by bore logs
not essentially different from those
described above. Our decision was
upheld by the Court of Claims upon
the ground that plaintiff had failed
to prove that its difficulties were at-
tributable. to an artesian reservoir
not indicated by the contract. The
instant case is distinguishable from
KeltcA for that reason alone. Mfore-
over, it is clear that rock encoun-
tered on the DW279, which we have
found constituted a differing site
condition, added significantly to
JB&C's other problems with water
and sloughing. Even if that were
not so, the KettcA case is not con-
trolling for the reason set forth
below.

Basic to appellant's case is the
position that the surface or visible
flow of water in the DW279 was
stopped by means of cofferdams,
that the water was diverted around
the work area by means of diversion
ditches and pumping, and that its
difficulties were attributable to a vir-
tually unstoppable subsurface flow
of water.

As we Ihave seen, Inspector's Re-
ports are strangely silent on the ex-
istence of the cofferdams and only
rarely mention or imply the exist-
ence of diversion ditches. Neverthe-
less, the existence of the cofferdams
and diversion ditches was confirmed
by witnesses for respondent and
JB&C. Although witnesses for re-
spondent were critical of the depth

to which the diversion ditches were
excavated and the manner in wh-ich
they were maintained, with the ex-
ception of Chief Inspector Atkins,
these witnesses were on the job only
occasionally. We find that the sur-
face flow in the DW279 was success-
fully diverted around the work area
and that appellant's problems with
water and sloughing were attrib-
utable to ground water.

The contract Paragraph 40 of the
specifications and bore logs referred
to above, clearly indicated the
presence of ground water. Appel-
lant relies heavily upon'the fact
that respondent was in possession of
information as to sources of ground
water which 'it failed to disclose.
This contention is based upon a
memorandum, dated February 25,
1969, from the Chief, Drainage
Branch, to the Project Manager
' (App.'s Exh. JJJ) providing in
part:,

Subject: Drain Construction-D87- 4 9,
D87-49-2, D87-139 and D87-159. Drain
Systems and additions to the DW279. and
D87-157. Drain Systems-Farm Units
41-50, 138-143, 56 and 159-Block 87.

The water table has risen and is contin-
uing to rise, under a large portion of
Block 87. The high water table is causing
wet land, reduction in crop yields and
limited farming operations on portions
of the subject units. The high water ta-
ble is also causing bank instability and
serious sloughing along the upper 1,400
feet of the DW279 seriously impeding
the flow in the channel and rendering the
operation and in a i n t e n a n c e roads
impassable.

No applications were received for par-
tial relief of 1969 water service charges
due to wet land. However, our investi-
gations in July, 1968 showed approxi-
mately 90 acres of irrigable land on the
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subject units had a water table less than close its opinions. In Keltch we were
4 feet below the ground surface, with an careful to point out that all factual
additional 340 acres being subjected to data were disclosed and that all that
a water table 4 to 8 feet below the ground
surface. was withheld were opinions drawn

Our investigations indicate the high from data presented to bidders.
water table is caused by application of Here it is clear that subsurface mi-
irrigation water on the subject units, gration from Block 80 is a fact
minor seepage losses from the distribu- known to the Government but
tion system serving the area, and deep- w
percolation losses migrating into the area which has not been shown to be ob-
from irrigation of the higher lands in Ir- vious or a matter of general
rigation Block 80, to the north. knowledge.

The soils in the area are generally 4 to Under such circumstances the
12 feet of fine sandy loam topsoils over duty of disclosure is clear. See PHL
loamy sands, and caliche which overlay
the silty clay Ringold formation. The Contractors (note 6 supra and cases
depth to the less permeable Ringold for- cited in footnote 37). Having con-
mation is generally 16 to 20 feet below cluded that respondent had a duty
the ground surface. to disclose the migration of water

:* :> a * * from Block 80 to the north and
We have also concluded that lining the failed to do so, remaining for con-

distribution system serving the area will sideration is the effect of this find-
not eliminate or materially reduce the
need for conservation of drainage facill- ig. Although the Court of Claims
ties to maintain the area in permanent has held that the failure to disclose
agricultural production. material information affecting costs

It is appellant's position that the is a breach of contract beyond the
reason flows of subsurface water scope of the Changes or Differing
were virtually unstoppable is the Site Conditions clause, 09 the
percolating losses migrating from Boards have not found themselves
Block 80 to the north, a fact of powerless to grant relief under such
which it was unaware. While re- circumstances."" In PHL Contrac-
spondent alleges that the water was tors, spra, we used the Govern-
propelled to Block 87 by no more ment's failure to disclose a soils re-
mysterious a force than gravity and port, which was also alleged to show
that the possibility of migrations only the obvious, to buttress our
of water from higher lands to the conclusion that the contractor's site
north should have been obvious investigation was reasonable under
from a reasonable site investigation, the circumstances. See also Power
we are inclined to accept appellant's City Electric, Inc., IBCA-950-1-72,
contention that it would be reason- 80 I.D. 753, 74-1 BCA par. 10,376
able to expect that the West Canal, and cases cited footnotes 19 and 21.
which forms the northern boundary
of Block 87, constituted a barrier 10

Hardentan-Monier Hutcherson v. United
suchO RsponentStates, 198 Ct. C1. 472 (1972).

to such flows. Respondent also ctes l aryland Painting company, Erhg. BCA

the Keltch case, supra, for the prop- No. 3337 (August 17, 1973), 73-2 BCA par.
10,223, Anderson 4 uerrero, AGBCA No.

osition that it had no duty to dis- 17041 (Nov. 29, 1972), 73-2 BOA par. 9802.
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Having found that appellant suc-
cessfully diverted the surface flow
*of water indicated in the contract
and accepted appellant's contention
that it was reasonable to expect that
the West Canal constituted a bar-
rier to subsurface flows of ground
water from the adjacent Block 80,
we find further that the undisclosed
subsurface flow of virtually un-
stoppable water from Block 80 was
a differing site condition. Had there
not been this continuous subsurface
migration of water from Block 80,
it is reasonable to believe, as appel-
lant did, that the ground water in-
dicated to be present by the contract
would have subsided at the end of
the irrigation season and that the
residual ground water would. have
been dealt with as competently as
the diverted surface water.

We note here an important dis-
tinction between the Ketcgh case,
supra, and the instant case. In
Ke~tch, after being informed of the
claim of a differing site condition,
the contracting officer order the con-
tinuation of the work using added
quantities of gravel to- stabilize the
-bottom of the trench under contract
provisions requiring the Govern-
ment to pay both for the added
gravel and the attendant overexca-
vation. Instead of following the di-
rections of the contracting officer,
Keltch resorted to a well-pointing
system which proved effective, but
was not an approved reimbursable
method of stabilizing the work area.
In the instant case, after knowledge
of the claimed massive underground
water flowing into the work area,
and the unanticipated underlying

rock, the contracting officer made no
site inspection and refused to con-
sider any of appellant's suggestions
to alleviate the- greatly worsened
work conditions (note 101, saupra).
Appellant had no alternative but to
continue to work to meet the specifi-
cations while struggling to cope
with the constant inundation of the
work area with water and silt, and
to use jackhammers and hand labor
when machinery could no longer be
moved within reach of the work.

C Before turning to determination
of the equitable adjustment, we will
deal briefly with respondent's con-
tention that appellant's water prob-
lems were largely of its own mak-
ing. Respondent's arguments in this
regard are based primarily on up'-
stream excavation without an out-
let for the water, failure to well
point and failure to have or operate
sufficient pumps.

Dealing with the former conten-
tion first, it 'is true that JB&C ex-
cavated and laid pipe in upstream
segments of lines in the dipper and
other areas on Block 87 prior to
completion of lower or downstream
segments of such lines. However, we
note that Inspectors' Reports refer
to this method of operation as addi-
ing to JB&C's water. related prob-
lems on only two occasions. See
Inspectors' Reports of Mar. 10 and
13, 1971, concerning the 49, 49-2A
and 49-2C lines. We conclude that
while JB&C 's method of operation
in this respect is not favored, its
adverse effects can easily be exag-
gerated and that its overall impact,
although not readily determinable,
was not great.
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Respondent's arguments concern-
ing well pointing are based on esti-
mates by Mr. Mendenhall that the
DW279 could have been well
pointed for an estimated cost of ap-
proximately $25,000 (Tr. 3434-35).
While he conceded that rock would
have prevented the well points from
being*placed or driven to the depth
of the excavation he was; of the
opinion that well pointing would
have allowed the top 4 or 5 feet of
soil to dry and stabilize the work
area.' However, Mr. Jack Butler tes-
tified that in January 1971, he con-
tacted Stang Well Pointing Com-
pany, a nationwide firm specializing
in well pointing, and that a repre-
sentative of that firm examined the
area and concluded that well point-
ing would not work because rock
would not allow the points to be
driven below the depth of the water
and the silt would plug the points
and prevent free pumping (Tr.
1156-57, 1290-91, 1289, 1329). Mr.
Mendenhall asserted that plugging
of the points could be prevented by
a gravel collar, which he compared
to the gravel envelope placed
around the drain pipe (Tr. 3436-37,
3460-63, 3503). The difference be-
'tween gravity flow into the gravel
around the drain pipe and pumping
action for successful well pointing
would seem to be obvious. Mr. Men-
denhall's experience with well
pointing was limited to observation.
We conclude that respondent has not
established the feasibility of well
pointing in the dipper area.

Concerning pumps, Jack Butler
testified that JB&C had as many as
20 to 22 pumps on the job (Tr.
1154-55, 3608, 3778). He' asserted

that there was a lot o down time in
that the pumps would be down for
repairs or other reasons (Tr. 3779).
Mr. Ussery stated that he had four
or five pumps on the DW279, 49 and
49-2 lines (Tr. 1231). Inspectors'
Reports rarely include pumps in the
lists of equipment used and the
largest number of pumps indicated
by the Inspectors' Reports is seven
-(Report, dated February 24, 1971).
A JB&C Progress Report (Govt.'s
Exh. 87-150), referring to the DW
279, lists eight pumps among equip-
ment on the job. Inspectors' Re-
ports, as we have seen, are silent on
the existence of cofferdams, and Mr.
Butler testified that the pumps at
the dams were operated 24 hours a
'day at all times (Tr. 3616). We ac-
cept seven as the number of pumps
used on the DW279. However, more
important than the number of
pumps is the manner in which they
-were used. The pumps, as we have
iseen (note 104, upra) , were oper-
ated at night on occasion. Perhaps
the pumps could and should have
been operated around-the-clock
more frequently. Nevertheless, we
think there is considerable validity
in Mr. Butler's reasons why this
could not be' accomplished (note
104) and that-respondent criticisms
overlook the differing site condi-
tions which we have found to exist.

In any event, we conclude that
any inadequacies with respect to
pumps and the manner of their use
as well as JB&C's asserted ineffi-
ciencies resulting from alleged ac-
celeration because of the late start
of the work, inadequate supervision
and the turn-over in supervision
should be taken into account in our
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determination of the equitable
adjustment.

EquitabZe Adjustment

As, indicated, supra, appellant
initially claimed $526,221 as addi-
tional cost of excavating rock and
water on Block 87 and $68,983.20
for additional filter material for a
total claim of $595,204.20. The
amount. claimed was based on using,
February 1971 as a study month
even though Mr. Charles admitted
that there was no such thing as a
typical month on either contract.

Expenses under tle contract as
recomputed by appellant total
$813,001.31, of which $52,187.74 are
indirect costs (App.'s Exh. 00). Di-
rect Costs as submitted, total
$760,813.57. Our adjustrnents to this
figure result-in accepted'direct costS
of $755,405.48. This adjustment is
made by revising upward by
$10,794.47 submitted material costs
of $171,345.40 (representing cost of
filter gravel, concrete, pipe, etc., and
hauling) to reach 'a 'total of
$182,139.87, based on Jack Butler's
testimony that allocation of filter
gravel 'should have been 62, percent
to Block 87 and 38 percent to Block
82 rather than 50/50 (Tr. 1650-51).
While it is not clear from Schedule
2 of App.'s Exh. 00 exactly which
account 'numbers relate to filter
gravel, we have assumed that
ay least G & W Sand and Gravel
in the amount of $53,039.02, Bob
Haram (trucking) in the amount of
$14,914.86 and Wymore Construc-
tion in the amount of $22,000 are
so related. Next we reduce sub-

mitted. equipment rental costs of
$286,955.17 by $15,835.05, represent-
ing the allocable portion of equip-
ment rental not applicable to Bu-
reau contracts (note 79, spra).
Finally, we reduce the cost of sup-
plies by $367.51 representing' the
portion of reimbursement of Bud
Beard expenses, which we have de-
termined were more properly an
overhead expense to Block 82 (note
81, supra).

Income under the contract totaled
$313,499.83 or 41 percent of revenue
under the three contracts, Block 82,
Block 87 and Block 0. Indirect
costs represent 41 percent of ac-
cepted' indirect costs shown, supra,
for Block 82, exclusive of Bud
Beard expenses. Indirect costs thus
total $49,627 or 6.57 percent-of di-
rect costs. The total of accepted in-
direct and' direct costs total $805,-
032.48, less income of $313,499.33
equals $491,532.65.

Appellant has abandoned its
claim that differing site conditions
existed throughout Block 87 and the
total cost with adjustment method
which we found appropriate for de-
termining an equitable adjustment

,.on Block 82 is not applicable. We
have found differing site conditions
as to rock and water on the DW279
and as to water on the 49-2 line and
a portion of the 49 line. Although
costs were not segregated for each
line, various computations of exces-
sive equipment and manpower
usage can be derived from the In-
spectors' Reports for the time peri-
ods during which work: was accom-
plished on the DW 279, 49-2 and 49
lines. However, none of these' com-
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putations fully account for the ad-
ditional filter material, material for
filling the ncontrollable widening
of the excavation,11 constant haul-
ing, use of jackhammers to excavate
the unanticipated rock under the
water on DW 279, excessive equip-
ment repairs and the inability. to
*properly use the appropriate exca-
vating equipment.

Even more difficult of precise cal-
culation are the unplanned expendi-
tures of JB&C on other portions of
Block 87 where the difficulties en-
countered were the subject of claims
now abandoned. Similarly, the rec-
ord requires that the determination
of an equitable adjustment take in-
to account the shortened time avail-
able to complete Block 87 because of
the late start of work and the con-
sequent need for acceleration, and
the inadequacies and inefficiencies
inherent in the changes of supervi-
sion during the performance period.

* Therefore, we find it necessary to
rely entirely on the jury verdict
method to arrive at an equitable ad-
justment deemed sufficient to fully
pay JB&C for the additional work
attributable to the differing site
conditions found to exist on lines
DW 279, 49-2 and 49. By this
method we conclude that the allow-
able equitable adjustment for Block
87 is $300,000, which includes the
amount awarded for direct and in-
direct costs, profit at 10 percent and
bond at 1 percent.

* Our conclusion reflects the. fact that
extra gravel and other material was hauled
in for stabilization purposes. Mr. Butler testi-
fled that at all times JB&C had four or five
trucks hauling filter gravel or waste material
to stabilize the banks (Tr. 3611).

The Board also finds that by
reason of the differing site condi-
tions encountered on this contract,
the time for performance of the con-
tract work should be extended by 23
days. The appellant is therefore en-
titled to return of liquidated darn-
ages which were withheld in the
amount of $3,910. Appellant's claim
for interest and attorney's fees is
denied for the reasons set forth in
IBCA-1033-4-4. The appeal is
sustained in the amount of $303,910
including return of liquidated dam-
ages and is otherwise denied.

Summary

1. In IBCA-1033-4-
74 the amount of
the equitable ad-
justment is_--- $224, 578. 31

2. In IBCA-1020-2-
74 the amount of
the equitable ad-
justment is… _ 300,000. 00

3. In IBCA-1020-2-
74 the amount of
liquidated dam-
ages to be re-
funded to appel-
lant is -__ 3,910. 00

Total amount
of award - 528,488.31

RuSSELL C. LYNCHa,
Administrative Judge.

W CONCUR: -

WILLIAM F. MCGRAW,
C/hief Administrative Judge.

G. HERBERT PACKWOOD)
Administrative Judge.
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APPENDIX I

53 MAINLINE :

Bureau Classification

Average Depth
Station Trench- Top- Balance of Excavation

Depth Soil

12+50 to 13+40 9. 0' 2. 8' firm clay & ine sandy loam

13+40 to 13+80 9.0' 3. 0' 6.0' caliche gravel at subgrade,
balance firm clay & fine sandy
loam

Board Determination

50 x 3.0' x 2.33 349.50
27x .0 2 33=349 5°=12.94 cubic yards

Bore log at 13+38, 57' left, shows in part:
0.0'-4.0'-loamy sand, moderate boring, noncemented, few caliche

gravels to 3" diameter.
4.0'-6.2'-loam, moderate boring, strongly cemented.
6.2'-12.1-sandy loam, moderate boring 6.2'-9.0', easy boring

9.0'-12.1', weakly cemented, scattered caliche gravels 2" diameter,
(16" auger to 9.0'.)

Bureau Classif cation

13+60 to-14+00 9.0' 3.0' 1.5' above subgrade-caliche gravel
& hard brown sand

Board Determination

40 x 4.5' x 2.33 419.40
27 -= 27 =15.53 cubic yards

Bureau Cassifcation

14+00 to 14+25 9. 0' 3. 8' hard caliche at 3.8' below og.
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

25 x 5.1' x 2.33 297.07
27 : = 27 =11.00 cubic yards

Bureau CZassification

14+25 to 14+75 9. 0' 3. 8' 5.1' hard caliche & cemented
brown sand

Board Determination

50 x 5.1' x 233 594.15
27-- 27 =22.00 cubic yards

Bureau CZassiftation

14+75 to 15+50 9. 0' 3. 5' 5.5' hard caliche & cemented
brown sand

Board Determination,

75 x 5.5' x 2.33 961.12
27 = 27 =35.59 cubic yards

27 - 2

Bureau Classifeation

15+50 to 16+50 9. 0' 3. 3' 5.7' hard caliche & cemented
brown sand

Board Determination

100 x 5.7' x 2.33 1,328.10
27 27 =49.18 cubic yards

Bureau Classiflcation

16+50 to 17+50 9. 0' 3. 8' 5.2' hard caliche & cemented
brown sand
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Board Determination

585

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 5.2' x 2.33 1,211.60
27 = 27 =44.87 cubic yards

Bureau Classifeation

17+50 to 18+50 9. 0' 4. 3' 4.7' hard caliche & cemented
brown sand

Board Determination

100 x 4.7' x 2.33 1,095.10
27 = ' 27 =40.55 cubic yards

Bureaw Classi cation

18+50 to 19+50 9. 0' 4. 0' 5.0' hard caliche & cemented
brown sand

Board Determination

100 x 5.0' 233 1,165
27 - 27 =43.14 cubic yards

Bureau Classifieation

19 +50 to 20+40 9. 0' 3. 8' 5.2' hard caliche & cemented
brown sand

Board Determination

90 x 5.2' x 2.33 1,090.44
27 27

40.38 cubic yards

- Bore log at 20+55, 60' left, shows in part:
0.0'-15.0'-loamy sand: easy boring.
0.0'-5.5'-moderate boring 5.5'-11.5', easy boring 11.5'-15.0',

noncemented 0.0'-8.5', strongly cemented 8.5'11.5'; few caliche
gravels 3" diameter, became numerous 5.5'-11.5'. (16" auger to
5.5'.)
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Bureau Classifcation

Average Depth-
Station Trench Top Balance of Excavation

Depth Soil

20+40 to 20+90 9. 0' 4. 0' saturated sandy silt
20+90 to 21+50 9. 0' 6. 1' saturated sandy silt
21+50 to 22+50 9. 0' 5. 4' caliche gravel

Board Determination

100 x 5.4' x 2.33 1,258.20
27 = 27 = 46.60 cubic yards

Bureau Classification-Emh. 10

22+50 to 23+50 9. 0' 3. 3' 5.7'-hard caliche gravel

Board Determination

100 x 5.7' x 2.33 1,328.10
27 .= 27 =49.19 cubic yards

Bore log on centerline at station 22+72 shows in part:
0.0'-5.0'-fine sandy loam: easy boring; no cementation.
5.0'-12.0'-fine sandy loam: easy boring, numerous basalt &

caliche gravels 4" to 2"'. (16" auger to 4.5'.)

Bureau C lassifcation

23+50 to 24+50 9. 0' 3. 0' 6.0'-hard caliche gravel

Board Determination

100 x 6.0' x 2.33 1398
27 = 27 -51.78 cubic yards

Bureau Classification

24+50 to 25+50 9.0' 2.1' 6.9'-hard caliche gravel
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 6.0' x 2.33 1,607.705954 cubic yards
27 27

Bureau Classification

25+50 to 26+50 9.0' 1.6' 7.4'-hard caliche gravel

Board Determination

100 x 7.4' x 2.33 1,724.20
27 - 27 =63.86 cubic yards

Bureau Classification

26+50 to 27+00 9.0' 1.5' 7.5'-hard caliche gravel

Board Determination

50 x 7.5' x 2.33 873.75
27 -- 2 32.36 cubic yards

Bureau Classification

27+00 to 27+ 9.0' 1.5' 7.5'- hard caliche gravel
24.6 (EOC)

Board Determination

24.6 x 7.5' x 2.33 429.88
27 = 27 = 15.92 cubic yards

53 Main Line Total= 634.43 cubic yards

Bore log on centerline at station 27+ 19.5 shows in part:
0.0'-2.5'-fine sandy loam: easy boring; numerous basalt & caliche

gravels Y4"-2.0" from 1.0'-2.5'.
2.5'-12.0'-fine sandy loam (calcareous): moderate boring; numerous

basalt & caliche gravels '4"-2.0" (16" auger to 2.5').
248-048-77 8
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TB&C ROCK CLAIM (EXE. A)

53 MAINLINE

Station Average Depth Total.

0+00 to 12+75 2.5' 275.07
12+75 to 20+00- 3.0' 187.69
20+00 to 23+00 5.5' 142.76
23+00 to 27+19 6.5' 217.8

Total 823.32

53G

Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth' Soil

0+26.1 to 0+76.1 Bureau figure, MIHC-10.8

Station 0+00 on lateral 53G coincides with station 14+49.5 on the
53 mainline. The bore log on the mainline at station 13+38, 57' left,
has been described supra. The only caliche indicated is fine or scattered
caliche gravels.

t : \ ~~Bwrfeauh Classificationt

76.1 to 1+50 9.0' 2.0' firm sand, 2' of caliche and sand

Board Determination

73.9' x 1.0' x 2.33 172.19
27 27 = ubic yards

Bureau Classification

1+50 to 2+50 9.0' 2.0' 4.0'-sandy silt
3.0'-caliche[,] sand and water
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

1007xI1.5' x 2.33 349.50
27 - 27 =1 2.9 4 cubic yards

Bureau Classification

2+50 to 3+50 9.0' 2.0' 4.0'-sandy silt
3.0'-caliche[ll sand & water in

bottom

Board Determination

l06x 1.5' x 2.33 349.50
27 27 = 12.94 cubic yards

Bureau Classifieation

3+50 to 4+50 9.0' 2.0' 4.0'-weathered caliche [gravel]
size 4" to 3"

2.6'-caliche[, sand & water

Board Determination

1007xt5.3' x 2.33 1,234.90
27 - 27 =4574 cubic yards

Bureau Claseification

4+50 to 5+00 9.0' 2.0' 4.0'-caliche [gravel] 34" to 3"
mixed w/sandy silt

2.0'-caliche[,l sand & water

Board Deternzination

50 x 4.0' x 2.33 466 17.26 cubic yards
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Bureau Classiflcation

Average Depth -

Station Trench Top Balance of Excavatii
Dirnth Sl -

5+00 to 6+00 9.0' 2.0' 4.0'-caliche gravel lf to 3"
[3.0']-caliche[l] sand & water

Board Determination

100 x 5.5' x 2.33 1,281.50
:27 - = :- 27 =47.46,icubic yards.

Bureau Classifleation

6+00 to 7+00 9.0' .2.0' 4.0'-caliche gravel
1.5'-caliche[,] sand &,water

Board Determination

100 x 4.5' x 2.33 1,048.50
27 =: 27 =38.83 cubic yards

Bureau Cla3sifeation

7+00 to 8+00 9.0' 2.0' 4.0'-caliche gravel
1.5'-caliche[,] sand & water

Board Determination

100 x 4.5' x 2.33 1,048.50
27 = 27: =38.83 cubic.yards

Bureau Classi/ication.

8+00 to 9+00 9.0' . 2.0' 4.5'-caliche gravel
2.0'-caliche[, sand & water

Board Determination

100 x 5.5' x 2.33 1,281.5
27 - 27 =47.96 cubic yards

[84 I.D.,

2111
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I:- Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

3+00 to 10+00 9.0' 2.0' 5.0'-hard caliche
*15'-caliche & sand & water

Board Determination

100 x 5.75' x 2.33 1,339.75
27 -= 27 -49.62 cubic yards

*The "and" between caliche and sand in the above classification and in the classi-
fication at station 1+ 100 makes reasonable our conclusion that a comma was omitted
between these words from stations 2 + 00 through 9 + 00.

Bureau. Classiflcation

10+00 to 10+50 9.0' 1.6' 7.4'-solid calichegravel

Board Determination

50 x 7.4' x 2.33 862.10
27 --- 27=31.93 cubic yards

Bore log on centerline at station 11+00 shows in part:
0.0'-6.0'-fine sandy loam: easy boring 0.0'-2.8', moderate boring.

2.8'-6.0'; no cementation 0.0'-2.8', weakly and strongly cemented
2.8'-6.0'; calcareous 2.8'-6.0'; occasional caliche. gravels 2.3'-6.0'.

6.0'-10.0'-loamy sand: easy boring; no cementation; occasional
coarse basalt & caliche particles. (16" auger to 2.8'.)

Bureau Classification

10+50 to 11+50 9.0' 1.9' 7.1'-solid caliche gravel

Board Determination

100 x 7.1' x 233 1,654.30 6127
27 - 27~ ~ 627cubic yards

Bureau, Classification

11+50 to 12+50 9.0' 1.7' 7.3'-solid caliche gravel

495]
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*Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 7.3' x 2.33 1,700.90
27 - 27 - 63 cubic yards

Bureau Classifcation

12+50 to 13+510 9.0' 1.4' 7.6'-solid'caliche gravel

*Board Determination

100 x 7.6' x 2.33 1,770.80 .c
27 : = t 27 =65.58 cubic yards 27 27

Bureau Classiflcation

14+50 to 15+50 9.0' 1.0' 8.0'-solid calicheTgravel

*Board Determination

.100 x 8.0' x 2.33 1,864
--27 -= 27 -69.04 cubic yards

Bureau 0assication

15+50 to 16+50 9.0' 1.1' 7.9'-solid caliche gravel

*Board Determination

100 x 7.9' x 2.33 1,840.70
27 - 27 =68.17 cubic yards

Bureau Classification

16+50 to 17+50 9. 0' 1. 3' 7.7'-solid caliche gravel

*Board Determination

100 x 7.7' x 2.33 1,794.10
27 = 27 = 66.45 cubic yards
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Bureau Classification:

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

17+50 to 18+00 9. 0' 1. 5' 7.5'-solid caliche gravel
(EOC)

*Board Determination

50 x 7.5' x 2.33 873.75
=32.36 cubic yards

27 - 27

53G Line Total=775.76 cubic yards,

*A footnote in the Bureau Classification (Exh. 10) applicable to stations 12+00
thru 18+00 contains the following: "There is a solid mass between 0.2 & 1.2 at inv.
+4.0 to 5.2 ft. these mass layers are from 8 to 10 ft. long & at 8 to 10 ft. intervals."
In different handwriting is the statement: "This is classified as rock. DGP." (The
initials "DGP" are those of assistant field engineer Duane G. Pedersen.)

A bore log beyond end of construction at station 19+00, 50' right,
shows in part:

0.0'-8.6'-loamy sand: easy boring; noncemented; scattered caliche
gravels 3" diameter, compacted 7.0'-8.6.'

8.6'-15.0'-sandy loam: easy boring; noncemented; scattered caliche
gravels to 1" diameter. (16" auger to 10.0'.)

JB&C IROcK CLAIM (EXE. A)

53G

Station Average Depth Total

1+50-3+00 1. 5' 19. 4 cubic yards
3+00-4+00 4.0' 34.6
4+00-4+50 5. 0' 21. 6
4+50-18+00 6. 5' 758. 2

Total 833. 8 cubic yards

495 1
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53H

0+00 to 0+50 Bureau figure, MHC-10.8

Station 0+00 on 53H coincides with station 14+59.5 on the 53 main-
line. The bore log on the mainline at station 13+38, 57' left, has been
described supra. The only caliche indicated is a few caliche gravels to 3"
diameter and scattered caliche gravels to 2" diameter.

Bureau Classifcation

Average Depth
Station 'Trench Top Balance of Excavation

Depth Soil

.7+50 to 8+50 9' 3. 8' 5.2'-solid caliche gravel

Board Determination

100 x 5.2' x 2.33 1,211.60
- -44.87

27 27

Bureau Classifleation

8+50 to 9+50 9' 1. 5' 7.5'-solid caliche gravel,

Board Determination

100 x 7.5' x 2.33 1,747.50
27 '27 64.72 cubic yards

Bureau Classiftcation:

9+50 to 10+50 9' 1. 5' 7.5'-solid caliche gravel

Board Determination

100 x 7.5' x 2.33 1,747.50
X : 27 =-' 27 =64.72 cubic yards

Bureau Classifioation

9' 1.3' 7.8'-solid caliche gravel10+50 to 11+1150
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 7.8' x 2.33 1,817.40
27 = 27 - 67.31 cubic yards

Bore log on centerline at station 11+00 shows in part:
0.0'-10.0'-sandy loam, easy boring 0.0'-2.5', moderate boring

2.5'-5.5', easy boring 5.5'-10.0', no cementation 0.0'-2.5', wealdy
cemented 2.5'-5.5', no cementation 5.5'-10.0'; occasional caliche
gravels 2.0'-10.0', calcareous 2.5'-5.5'. (16" auger to 2.5'.)

Bureau Classiflcation

11+50 to 12+50 9.0' 7.0' 2.0'-caliche gravel

Board Determination

100 x 1.0' x 2.33 233 .
27 278.63 cubic yards

Bureau Classification

12+50 to 13+50 9.0' 3.6' 5.4'-caliche gravel

Board Determination

100 x 5.4' x 2.33 1,258.20
27 = 27 -46.60 cubic yards

Bureau Classifleation

13+50 to 14+50 9.0' 6.0' 3.0-caliche gravel

Board Determination

100 x 1.5' x 2.33 349.50 .1
27 - 27 12.94 cubic yards
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Bureau Classifioation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

14+50 to 15+50 9.0' 8.27'

Bureau Classifloation

15+50 to 16+00 9.0' 1.5' 7.5'-caliche gravel-

Board Determination

50 x 7.5' x 2.33 873.75
27 = 27 -32.36 cubic yards

Bureau Classification.

16+00 to 16+50 9.0' 3.0' 6.0'-caliche gravel
(EOC)

Board Determination

50 x 6.0' x 2.33 699
27 = 27 -25.89 cubic yards

53H Line Total=368.04 cubic yards

JB&C ROCK CLAIM (ExH. A)

53H

Station

7+00-16+50

Average Depth Total

2. 25' 184. 7 cubic yards
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53

Bureau Classifcation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

0+26.1 to 0+76.1 9. 0':- Bureau figure MHC-12.5 cubic yards

A bore log on centerline at 0+30 shows in part:
0.0'-6.0'-fine sandy loam: easy boring; no cementation; occasional

caliche gravels 5.0'-6.0'.
6.0'-12.0'-loamy fine sand: easy boring 6.0'-8. 5', moderate boring

8.5'-9.5', easy boring 9.5'-12.0'; weakly cemented 6.0'-8.5', no
cementation 8.5'-12.0'; no cementation 8.5'-12.0'; occasional
,caliche gravels 6.0'-8.5'. (16" auger to 8.5'.)

Bureau Classifioation

0+76.1 to 2+50 9. 0' 2. 8' 6.2'-solid caliche gravel

Board Determination

173.9 x 6.2' x 2.33 2,512.16
27 = 27 =93.04 cubic yards

Bureau Classificatio

2+50 to 3+50 9. 0' 2. 5' 6.5'-solid caliche gravel

Board Determination

100 x 6.5' x 2.33 1,514.50
27 = 27 -56.09 cubic yards

Bureau Classification

3+50 to 4+50 9. 0' 2. 2' 6. 8'-solid caliche gravel

495]
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Board Determiation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 6.8' x 2.33 1,584.40
27 --= 27 =58.68 cubic yards

Bureau Classiflcation

4+50 to 5+50 9.0' 2.4' 6.6'-solid caliche gravel

Board Determination

100 x 6.6' x 2.33 1,537.80 cubic yards
- =~56.95cuiyad

27 27

Bureau Classifcation

5+50 to 6+50 9.0' 2.1' 6.9'- caliche gravel in o.g. to
EO'

Board Deter~nination

100 x 6.9' x 2.33 1,607.70_59.54 cubic yards
27 - 27

Bureau Clasification

6±50 to 7+50 -9.0' 2.0' 7.0'- caliche gravel

Board, Determination

100 x 7.0' x 2.33 1,631=60.41 cubic yards
27 27 =04 ui ad

Bureau Cassiftcation

7+50 to 9+50 9.0' 1.8' 7.2'- caliche gravel

Board Determination

200 x 7.2' x 2.33 3,355.20
27 - 27 = 124.27 cubic yards
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Bureau Classifcation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

9+50 to 10+50 9.0' 1.1' 7.9' caliche gravel

Board Determination

100 x 7.9' x 2.33 1,840.70
27 = 27 =68.17 cubic yards

Bureau Classiftcation

10+50 to 12+50 9.0' 1.0' 8.0' caliche gravel

Board Determination

200 x 8.0' x 2.33 3,728
27 - 27 =138.07 cubic yards

A bore log on centerline at station 11 + 00 shows in part:
0.0'-10.0'-fine sandy loam: easy boring 0.0'-2.4', moderate boring

2.4'-6.5', easy boring 6.5'-10.0'; no cementation 0.0'-2.4', weakly
and strongly cemented 2.4'-6.5', no cementation 6.5'-10.0'; oc-
casional caliche gravels 2.4'-6.5'; occasional coarse basalt sands
6.5'-10.0'. (16" auger to 2.4')

Bureau Classification

12+50 to 13+50 9.0' 1.1' 7.9' caliche gravel

Board Determination

100 x 7.9' x 2.33 1,840.70
27 = 27 -68.17 cubic yards

Bureau Classification

13+50 to 14+50 9.0' 0.9' 8.1' caliche gravel

495-]
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 8.1' x 2.33 1,887.30
-27 -69.90 cubic yards27 2

Bureau Classification

14+50 to 16+50 9.0' 0.7' 8.3' caliche gravel

Board Determination

100 x 8.3' x 2.83 1,933 .90
27 : = 27 =71.62 cubic yards

Bureau Classification

16+50 to 17+00 9.0' 1.1' 7.9' caliche gravel

Board Determination

50 x 7.9' x 2.33 920.35
27 = 27 =34.09 cubic yards
27 :279S 

Bureau Classification

17+00 to 17+ 10 9.0' 5.8' 3.2' solid caliche gravel

Board Determination

10 x 3.2' x 2.33 74.56
27 - 27 =2.76 cubic yards

Bureau Classification

17+10 to 17+50 9.0' 6.1' 2.9' solid caliche gravel

Board Determination

50 x 2.9' x 2.33 237.85
27 = 27 =12.51 cubic yards
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Bureau Classification

Average Depth..
Station Trench Top Balance of Excavation

Depth Soil

17+50 to 18+05 9.0' 4.4' 4.6' solid caliche gravel

Board Determination

55 x 4.6' x 2.33 589.49
27 -: = 27 =:21.83 cubic yards

Bureau, Classifcation

18+05 to 18+20, 9.0' 2.6' 6.4' solid caliche gravel
(EOC)

Board Determination

15 x 6.4' x 2.33 223.68
; 27 = 27 -828 cubic yards

53J Line Total- 1,004.38 cubic yards

53M

Bureau Classiflcation

0+50 to 1+50 8' 3.3' 4.7' caliche gravel

Board Determination

100 x 4.7' x 2.33 1,095.10
27 - 27 =40.56 cubic yards

Station 0+00 on 53M coincides with station 22+99.5 on the 53 mainline,
and the bore log at station 22+72 on the mainline has been described
supra. As previously indicated, it shows all easy boring in fine sandy loam
with numerous basalt and caliche gravels " to 2" from 5.0' to 12.0'.

Bu'reau Classiflcation

1+50 to 2+50 8' ; 3.8' 4.2' caliche gravel

Board Determination

100 x 4.2' x 2.33 978.60
27 - 27 =36.24 cubic yards
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Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

2+50 to 4+50 8' 3.6' 4.4' caliche gravel

Board Determination

200 x 4.4' x 2.33 2,050.40
*27 - 27 =75.94 cubic yards

Bureau Classiflcation

4+50 to 5+50 8' 3.7' 4.3' caliche gravel

Board Determination

100 x 4.3' x 2.33 1,001.90_ y
27 - *27 =37.11 cubic yards

Bureau Classifloation

5+50 to 6+50 8' 3.1' 4.9' caliche gravel

Board Determination

100 x 4.9' x 2.33 1,141.70=42.28
27 27

Bureau CZassifoation

6+50 to 8+50 8' 3.3' 4.7' caliche gravel

Board Determination

200 x 4.7' x 2.33 2,190.20
27 - 27 =81-11 cubicyards

Bureau Cassification

8+50 to 9+50 8' 3.6' 4.4' caliche gravel
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 4.4' x 2.33 1,025.20
27 - 27 =37.97 cubic yards

A bore log on centerline at station 9+00 on 53M shows in part:
0.0'-2.0'-fine sandy loam: easy boring; no cementation.

s2.0'-5.8'-oamy and: easy boring, no cementation, occasional
caliche gravels.

5.8'-10.0'-fine sanly loam:. easy boring; weakly cemented; occasional
caliche gravels. (16" ager'to 5.8')

Bureau Classi oation

9+50 to 10+50 8' 2.8' 5.2' caliche gravel

Board Determination

100 x 5.2' x 2.33 1,211.60 .c yad
27 = 27 =44.87 cubicyards

Bureau Classiflcation

10+50 to 11+50 8' 4.4' 3.6' caliche gravel

Board Determination

100Y3.6' x 2.33 838.80
27 = 27 107 cubic yards

2 27

Bwreau Classification

11+50 to 12+00 8' 4.2' 3.8' caliche gravel
(EC)

248-048-77 9
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

50 x 3.8' x 2.33 442.70
27 27 16.40 cubic yards

53 M Line Total 443.55 cubic yards

Line 53M. appears to have been excavated in its entirety with a backhoe
(Inspectors' Reports dated July 1, 6, and 7, 1970). The latter report
describes material excavated as sandy loam, the last 2' to 3' being stable
material containing some caliche. This, of course, does not agree with
the classifications which indicate at almost all stations that one-half or
more of the excavation is caliche gravel.

JB&C ROCK CLAIM (EXH. A)

53M

Station Average Depth Total

0+00 to 8+00 4.0' 276. 5 cubic yards
8+00 to 12+00 2.0' 69. 1

Total 345. 6 cubic yards

53N

Bureau Classifeation

0+50 to 1+50 8' 1.8' 6.2' caliche gravel, hard

Board Determination

100 x 6.2' x 2.33 1,444 60
27 - 27' C53.50 cubic yardsi27 27

Station 0+00 on 53N coincides with station 27+19.15 on the 53 main-
line. The bore log on the mainline at station 27+19.5 has been described
in detail upra. As indicated, the only caliche shown is numerous basalt
and caliche gravels Y4" to 2.0" in diameter.

Bureau Classification

1+50 to 2+50 8' 1.9' 6.1' caliche gravel, hard
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 6.1' x 2.33 1,421.30
27 = 27' =52.64 cubic yards

Bureau Classification

2+50 to 3+00 8' 1.6' 6.4' caliche gravel, hard

Board Determination

50 x 6.4' x 2.33 745.60
27 = 27 =27.61 cubic yards

Bureau GZassifcation

3+00 to 3+50 8' 1.55' 6.45' caliche gravel on O.G. sur-
face, solid caliche gravel

Board Determination

50 x 6.45' x 2.33 751.42
27 = ;27 =27.83 cubic yards

Bureau Classifleation

3+50 to 4+00 8' 1.4' 6.6' caliche gravel on O.G. sur-
face, solid caliche gravel

Board Determination

50 x 6.6' x 2.33 768.90
27 - 27 =28.48 cubic yards

Bureau Classifieation

4+00 to 4+50 8' 1.3' 6.7' caliche gravel on O.G. sur-
face, solid caliche gravel
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Board Deternination

Station
Average
Trench
Depth

Depth
Top
Soil

Balance of Excavation

50x6.7'x 2.33 780.55=28.91 cubic yards
27 27

Bureau CZassification

4+50 to 5+50 8' 9' 7.1' caliche gravel on O.G. surface,
solid caliche gravel

Board Determination

100 x 7.1'x 2.33 1,654.30
27 = 27 =61.27 cubic yards

Bureau Classifieation

5+50 to 6+50 8' .8' 7.2' caliche gravel on O.G. sur-
face, solid caliche gravel

Board Determination

100 x 7.2' x 2.33 1,677.60 6
27 27 -62.13 cubic yards

Bureau. CZassiflcation

6+50 to 7+50 . 8' .5' 7.5' caliche gravel on O.G. sur-
face, solid caliche gravel

Board Determination

100 x 7.5' x 2.33 1,747.50
27 - 270 =64.72 cubic yards

Bureau Classification

7+50 to8+00 . 8' .4' 7.6' caliche surface, solid caliche
gravel
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Board Deternmination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

50 x 7.6' x 2.33 885.40
V 27 - 27 =32.79 cubic yards;

Bureau ClassifIation

8+00 to 9+00 8' .3' 7.7' caliche gravel on O.G. surface;
solid caliche gravel

Board Determination

100 x 7.7' x 2.33 1,794.10
2.7 -= 27 =66.45 cubic yards

53N Total-506.33 cubic yards

A bore log on centerline, beyond the end of construction at station
10+65, shows in part:

0.0'-12.0'-fine sandy loam: easy boring 0.0'-1. 3', moderate boring
1.3'-8.0', easy boring 8.0'-12.0'; no cementation 0.0'-1.3', weakly
and strongly cemented 0.0'-11.0', n cementation 11.0'-12.0';
calcareous 1.3'-8.0'; occasional ca]iche gravels 1.3'-11.0'. (16"
auger to 1.3')

An Inspector's Report, dated June 25, 1970, reports the existence of
"firm solid caliches" in the trench.

JB&C ROCK CLAIM (EXH. A)

53- -

Station . Average Depth Total

0+0. to 9+00 - SE 6.75' - 0 : 524.9'

493]
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J13&C ROCK CLAIM (EXH. A)

53J

Station

0+00 to 0+75
0+75 to 2+50
2+50 to 6+50
6+50 to 18+20

Total

Average Depth

2.1'
1.5'
5.0'
7.0'

Total

13.59 cubic yards
22. 7

172. 8
707. 6

916. 69 cubic yards

53K

Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

0+00 to 0+50 9.0' Bureau figure, MHC-12.5 cubic yards

Bureau Classifieation

0+50 to 1+50 9.0' 4.5' 4.5' sandy caliche

Board Determination

100 x 4.5'x 2.33 1,048.50 c~~~~ 7 = 27 =38.83 cubic yards27 27

Bureau Classification

1+50 to 2+50 9.0' 4.0' 5.0' mixed sandy caliche and loam

Board Determination

100 x 2.5' x 2.33 582.50 2
27 = 27 =21.57 cubic yards



4951

Station

2+50 to 3-

3+50 to 4+e

4+50 to 5+e

5+50 to 6+e

APPEALS OF JB&C COMPANY 609
September 28, 1977

Board Determination

Average Depth
Trench Top Balance of Excavation
Depth Soil

50 9.0' 5.5' 3.5' mixed sandy caliche and loam

Board Determination

100 x 1.75' x 2.33 407.75
27 = 27 =15.10 cubic yards

Bureau CZassification

50 0 9.0' 6.0' 3.0' mixed sandy caliche and loam

Board Determination

100 x 1.5' x 2.33 349.50
27 27 =12.94 cubic yards

Bureau Olaifcation

50 9.0' 5.8' 3.2' mixed sandy caliche and loam

Board Determination

100 x 1.6' x 2.33 372.80
27 *-= 27 = 13.81 cubic yards

Bureau Classifcation:

50 9.0' 5.5' 3.5' mixed sandy caliche and loam

Board Determination

100 x 1.75' x 2.33 407.75
27 = 27 =511 cubicyards
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Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

7+50 to 8+50 9.0'. 6.0' 3.0' sandy gray caliche

Board Determination

100 x 3.0' x 2.33 699--- ¢r/ , -=25 88 ubicyards 
27 ~ 27

Bureau Classification

8+50 to 9+50 9.0' 7.0' 2.0' sandy gray caliche

BoardDetermination

100 x 2.0' x 2.33 466
27 u =27- 17.26 cubic yards

Bureau Classification

9+50 to 12+50 9.0' 8.0',to,8.5' top soil

Bureau Classification

12+50 to 13+50 9.0'. 8.0' 1.0' caliche gravel and sand
pockets

Bureau Classification

13+50 to 16+45 9.0' 5.0' 4.0' caliche gravel and sand
(EOC) pockets

Board Determination

300 x 2.0' x 2.33 1,398
27 = 27 = 51.78 cubic yards

53K Line Total=212.28 cubic yards
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JB&C ROCK CLAim (Ex.. A)

53K

Station Average Depth Total'

0+00 to 2+00 2.2' 37. 9 cubic yards
2+00 to 9+60 2.0' 131. 3
9+60 to 16+45 3.0' 177. 6

Total 346. 8 cubic yards

Bureau Classiftcation

: ... .53LJ : ;:--

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

0+50 to 2+50 9' 1.5' 7.5' caliche gravel

Board Determination

200 x 7.5' x 2.33 3 495 -
- 27 =2=129.44 cubic yards27 27

Station 0+00 on 53L coincides with station 22+99.5 on the 53 mainline.
The bore log at station 22+72 on the mainline has been described supra.
It shows all easy boring in fine sandy lam with numerous basalt and
caliche gravels 4" to 2" appearing from 5.0' to 12.0'.

Bureau( Classifeation

2+50 to 3+00 9' 2.5' 6.5'caliche gravel

Board Determination.

50 x 6.5' x 2.33 757.25
27 27 -=2825 cubic yards

Bureau Classification

4+50 to 5+50 9' 3.0' 6' caliche gravel
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 3.0' x 2.33 699
=- =25.89 cubic yards27 27

Bureau Classiflation

5+50 to 6+50 9' 3.5' 5.5' caliche gravel

Board Determination

100 x 5.5' x 2.33 1,281.5_47.46 cubic yards
27 - 27 =74 ui ad

Bureau Classifcation

6+50 to 7+50 9' 2.5' 4' solid caliche
2.5' caliche gravel

Board Determination

100 x 6.5' x 2.33 1,514.5
27 - 27; =56.09 cubic yards

Bureau Classifieation

7+50 to 8+50 9' 1.5' 4' solid caliche
3.5' caliche gravel

Board Determination

100 x 7.5' x 2.33 1,747.5
2727=64.172 cubic yards

Bureau Classifcation

8+50 to 10+50 9' 1.2' 4' solid caliche
3.8' caliche gravel
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

200x7.8' x233 3,634.8
27 - 27 =134.62 cubic yards

Bureau Classification

10+50 to 15+50 9' 1.0' 4' solid caliche
4' caliche gravel

Board Determination

500 x 8' x 2.33 9,320
27 - 27 =345.18 cubic yards

The bore log on centerline at station 11+00 shows in part:
0.0'-1.6'-fne sandy loam: easy boring; no cementation, occasional

caliche gravels.
1.6'-5.0'-caliche; hard boring; strongly cemented.
5.0'-10.0'-sandy loam; moderate boring 5.0'-7.0', easy boring

7.0'-10.0'; weakly cemented; occasional caliche gravels. (16"
auger to 1.6')

Bureau Classification

15+50 to 18+20 9' 1.2' 4' solid caliche
(EOC) 3.8' caliche gravel

Board Determination

270 x 7.8' x 2.33 4,906.9 8
27 =181.74 cubic yards

Line Total-1,013.39 cubic yards

Beginning at station 7+00 to EOC the classifications contain a foot-
note stating "Caliche gravel with the solid caliche inv.+4'."

495]
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A bore log beyond the end of construction on centerline at station 19 + 69
shows in part:

0.0'-3.2'-loainy sand: easy boring, no cementation, scattered
caliche gravels.

3.2'-8.6'-caliche moderate boring; strongly cemented with scattered
indurated nodules.

8.6'-15.0'-sand: easy boring, no cementation; scattered basalt
gravels. (16" auger. to 3.0'):

JB&C RoCK CLAIM (EXH. A)

53L

Station Average Depth Total

0+00 to 3+50 5. 0' 151. 2 cubic yards
3+50 to 18+20 7: 0' 889. 1

Total 1, 040. 3 cubic yards

53P

Bureau Classifleation

Average ~Depth
Station Tr e:ch Top Balance of Excavation,
Stati n Depth Soil

0+00 to 0+50 8' . 6' 6.4' solid caliche gravel

nBoard Determination

50 x 6.4' x 2.33 745.60
27 - 27 =27.61 cubic yards

Station 0+00 on 53P coincides with station 27+19.5 on the mainline,
the bore log on the-53 mainline at 27+19.5 has been described in detail
supra. As previously indicated the only caliche shown is numerous basalt
and caliche gravels from " to 2.0" in diameter.

[84 I.D.
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September 28, 1977

Bureau Classifleation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

0+50 to 1+50 8' 2. 2' 5.8' solid caliche gravel

Board Determination

100 x 5.8' x 2.33' 1,351.40
270 5 8 x -3=1,1 4°=50.5 cubic yards

27 ~ . .2Z7- 

Bureau Classification

1+50 to 2+50 8' 1. 5' 6.2' solid caliche gravel

Board Determination

100 x 6.2' x 2.33 1,444.60
27 27 =53.50 cubic yards

Bureau CZassification

2+50 to 3+00 8' 1. 6' 6.4' solid caliche gravel

Board Determination

50 x 6.4' x 2.33 745.60
27 - 27 = 27.61 cubic yards

Bureau Classiflcation

3+100 to 3+10 St 1. 95' 4.2' saturated fine sand and
caliche, caving bottom 2.5' is
hard caliche.

Board Determination

10 x 2.5' x 2.33 58.25
27 = 27 =2.16 cubic yards
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Bureau Classiflcation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

3+10 to 3+40 8' 2.35' 5.65' solid caliche gravel

Board Determination

30 x 5.65' x 2.33 27 =14.63 cubic yards
27 27

*The Bureau conceded the existence of 4.3 c.y. of rock in the area station 3+00 to
3+40.

Bureau Classification

3+40 to 3+70 8' 2.4' 5.6' solid caliche gravel

Board Determination

30 x 5.6' x 2.33 391.441450 cubic yards
27 - 27=

Bureau Classification

3+70 to 4+50 ' 1.8' 6.2' solid caliche gravel w/small
pockets of sand

Board Determination

80 x 6.2' x 2.33 1,155.684280 cubic yards
27 .27

Bureau Classification

A,~~~~~~8

4+50 to 5+50 8' 1.7' 6.3' solid caliche gravel wsmall
pockets of sand

Board Determination

100 x 6.3' x 2.33 1,467.90
27 = 27 =54.37 cubic yards
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Station

5+50 to 6+e

6 + 50to (EC

APPEALS OF JB&C COMPANY
September 28, 1977

Bureau Classifatirn

Average Depth
Trench Top Balance of Excavati
Depth Soil

50 8' 1.7' 6.3' solid caliche gravel

Board Determination

100 x 6.3' x 2.33 1,467.90
=54.37 cubic yards

27 - 27

Bureau CZassifeation

IC) 8' 1.8' 6.2' solid caliche gravel

Board Determination

50 x 6.2' x 2.33 722.30
27 27 =26.75 cubic yards

53P Line Total 368.35 cubic yards

JB&C RocK CLAIM (EXu. A)

-: 53 p I

.on

Station Average Depth TotEa31

0.0O to 2+00
2+00 to 7+00

Total

0+50 to 2+50

5.5' 95 cubic yards
4.5' 272.2

367. 2 cubic yards

53-5

Bureau Classiflcation

9' 2' 7' caliche gravel
---
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Average Depth
Station Trench Top Balance of Excavation

Depth Soil

Board Determnination

200 x 7' x 2.33 3,262.
27 27 120.81 cubic yards

Bureau Classification

2+50 to 3+50 9' 2.5' 6.5' c~iiche gravel.

Boarcq Determination

10Qx6.5'x2.33= 1,514505609 cubicyards
27 27

Bureau Classification

3+50 to 4+50 9 ' 3.0''. 6.0' caliche gravel

-Board DeterminatioiX

100x6.0'x 2.33 1,398
027.0'i 2783=1,9=51.78 cubic yards

Bureau Classifleation

4+50 to 5+00 9' 1.3' 7.7' caliche gravel
(EOC)

Board Determination

50 x 7.7' x 2.33 897.05
27 = 27 =33.22 cubic yards

53-5 Total-261.90 cubic yards

Excavation was accomplished with the trencher, which was generally
used in harder material. An Inspector's Report, dated August 13, 1970,
states that a front-end loader and 5 laborers were picking rock on the 53-5
line. See also Inspector's Report, dated August 14, 1970; which states
JB&C is picking rock on 53-2, 53-3, 53-4 and 53-5 lines.
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JB&C ROCK CLAIM (ExH A)

Station Average Depth Total

0+40 to 5+00 1.8' 71.3 cubic yards

66-2

The bore log at station 0+98, 24' right, shows in part:
0.0'-3.7'-sandy loam: easy boring, no concentration; numerous

caliche gravels and nodules, 3%"-2", 2.6'-3.7'.
3.7'-5.6'-Caliche (gravels): easy boring; indurated; scattered basalt

gravel rounded and subrounded 1"-3"
5.6'-8.0'-sand: easy boring; no cementation; numerous caliche and

*: E : basalt graveli"'12-3( . 5.6'-8.0'. (16" auger to 1.0')
The three other bore logs on this line all indicate easy boring in very fine

sandy loam, loamy sand, fine sandy loam, silty clay loam or sand and do
not mention caliche or caliche gravel in any shape or form.

JB&C RocK CLAIM (EXH. A).

Station Average Depth Total

20+50-42+00 2.4' 445. 3 cubic yards
42+00-45+00 2.5' 64. 5
45+00-50+00 5.7' 246. 2

Total -756 cubic yards

66-3

Bureau Classifeation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

42+50 to 44+50 8' .8' 7.2' sandy loam and caliche gravels

248-048-77-10

4951 
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B
Board Determination

Average Depth:.
Station Trench Top Balance of Excavation

Depth Soil

200 x 3.6' x 2.33 1,677.60
27 = 27 =62.13 cubic yards

A bore log on centerline at station 41+09 shows in part:
1.0'-2.7'-fine sandy loam: easy boring; numerous basalt and caliche

gravels 4" to 3".
2.7'-6.0'-Loan: easy boring; no cementation.
6.0'-10.0'-fine sandy loam: easy boring, no cementation. (16" auger

to 2.7')
Bureau Classification

44+50 to 45+50 8' .5' 7.5' caliche gravels and sandy loam

Board Determination

100 x 3.75' x 2.33 873.75
27 = 27 = 32.36 cubic yards

'Bureau Classification

45+50 to 46+50 8' .8' 7.2' caliche gravels and sandy loam

Board Determination

100 x 3.6' x 2.33 838.80
27 = 27 =31.07 cubic yards

Bureau Classification

46+50 to 47+50 8' 1.2' 6.8' mixed caliche gravels and
sandy loam

Board Determination

100 x 3.4' x 2.33 792.20
27 - 27 =29.34 cubic yards



I APPEALS OF JB&C COMPANY

September 28, 1977

Bureau Classifleation

Average Depth
Trench Top Balanc
Depth 0 Soil

621

le of Excavation

47+50 to 48+50 8' .8' 7.2' mixed caliche gravels and
sandy loam

Board Determination

100 x 3.6' x 2.33 838.80 3
27 27 .07 cubic yards

Bureau Classification

48+50 to 49+50 8' 1.0' 7' mixed caliche gravels and sandy
loam

Board Determination

100 x 3.5' x 2.33 815.50 3
27 - .27 =30.20 cubic yards

Bureau Classifcation

49+50 to 51+60 8' 1.5' 6.5' mixed caliche gravels and
(EOC) sandy loam

Board Determination

.100 x 3' x 2.33 6991---=25.89 cubic yards
27 27

66-3 Total 242.06 cubic yards

Station
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JB&C RocK CLAIM (EXH. A)

66-3

Station Average Depth i Total

1+25-23+00 3.7- 694. 5
23+00-30+00 5.5' 332. 2
30+00-35+25 3.0' 84. 2
40+50-51+60 6.0' 575. 4

Total 1, 686. 30

66

Bureau Claasi ation

Average.: Depth,,
Station Trench Top Balance of Excavation

Depth Soil

18+00 to 18+50 9' 3' 2' soil and small caliche chunks
2.5' soft caliche 2.7' sand and
layers of soft caliche

Board Determination

50 x 5.2' x 2.33 605.80
27 - 27 =22.44 cubic yards

The bore log at station 18 +54, 13' right, shows in part:
0.0'-2.7'-sandy loam, easy boring, no cementation, numerous

caliche gravels 2.3'-2.7'.
2.7'-10.0'-caliche, moderate boring, indurated.
10.0'-12.3'-loam, moderate boring, no cementation. (16' auger

to 2.7').
Bureau Classi/cation

18+50 to 19+50 9' 2.4' 1.0' caliche chunks 1.5' moderately
hard caliche

1.1' small chunks of caliche
0.6' sand
0.9' soft caliche
3.5' sand

8. 6

[84. .D.



4951 APPEALS OF JB&C COMPANY. - : 623
September 28, 1977

Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 4.5' x 2.33, 1,048.50
= _ - 38.83 cubic yards

27, 27

Bureau' Classaication

19+50 to 20+50 9' 2.8' 1.2' loose caliche
2.5' moderately hard caliche
1.4' sand
0.6' soft caliche
2.2' sand
1.1' soft caliche

Board Determination

100 x 5.4'* x 2.33 1,258.204660 cubic yards
27 - 27 -

*AI1 caliche so designated.

The bore log on centerline at station 20+54 shows in part:
0.0'-12.0'-very fine sandy; Iqam; ,easy ,boring 0.0'-3.3', moderate

boring. 3.3'-12.0'; no cementation 0.0'-3.3'; strongly cemented
3.3'-12.0'; calcareous 3.3'-12.0': occasional caliche gravels 2.5'-

12.0' (16" aupger-to 3.3i). --

Bureau CZassification

20+50 to 21+50 9' 3.6' 1.0' loose caliche
1.2' rock
3.6' moderately hard caliche

Board Deternination

100 x 5.8' 2.33 1,351.40 yards
27 = 27 , 50.05 cubic

: ~ ~ ~ 2 ., 27 : jX .;f.E?, .-
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Bureau Classifcation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

21+50 to 22+50 9' 3.0' 1.5' soil w/small amounts caliche
gravel

.6' loose caliche chunks
5.0' moderately hard caliche

Board Determination

100 x 5.6' x 2.33 1,304.80
27 - 27 =48.32 cubic yards

Bureau Clas8ifcation

22+50 to 23+50 9' 4.0' 1.2' loose caliche chunks
2.6' rock
2.5' sand & caliche

Board Determination

100 x 4.8' x 2.33 1,118.40
27 - 27 =41.42 cubic yards

Bureau Classiftcation

23+50 to 24+50 9' 3.4' 2.2' loose caliche and chunks
1.7' rock
1.8' mod. hard caliche
1.7' sands and gravels

Board Determination

100 x 5.7' x 2.33 1,328.10
27 -\ ' 27 -=49.18 cubic yards

Bore log at 25+95, 20' right, shows in part:
0.0'-4.0'-sandy loam: easy boring; no cementation, scattered

caliche gravels 1" to 1Y".
4.0'-10.0'-caliche: moderate boring 4.0'-5.7', easy 5.7'-7.0', mod-

erate 7.0'-10.0'; indurated.
10.0'-14.0'-loamy sand: easy boring, no cementation, scattered

caliche and basalt particles. (16" auger to 4.0').
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Bureau Classiication

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

24+50 to 25+50 9' 2. 6' 1.0' loose caliche
1.0' rock
3.4' moderately hard caliche

Board Determination

100 x 5.4'* x 2.33 1,258.20
27 = 27 =46.60 cubic yards

*all except 1.7' sands and gravels

Bureau Classifeation

25+50 to 35+50 9. 0' 3. 0' Broken to moderately hard caliche

Board Determination

1,000 x 6.0' x 2.33 13,980
27 - 27 =517.78 cubic yards

Bore log on centerline at 28+54 shows in part:
0.0'-3.0'-very fine sandy loam: easy boring; no cementation;

occasional caliche gravels 2.8'-3.0'.
3.0'-5.0'-caliche; hard boring, strongly cemented.
5.0'-10.0'-fine sandy loam: moderate boring, strongly cemented;

calcareous.
(16" auger to 3.0')., ,.

Bore log on centerline at 32+54 shows in part:
0.0'-3.4'-sandy loam: easy boring, no cementation; occasional

caliche gravels 3.0'-3.4'.
3.4'-5.5'-caliche: hard boring, strongly cemented.
5.5'-10.0'-fine sandy loam: moderate boring, strongly cemented;

calcareous. (16" auger to 3.4').
Bore log at station 35+42, 33' left, shows in part:

0.0'-3.6'-sandy loam: easy boring, no cementation.
3.6'-8.5'-caliche (gravels): moderate boring 3.6'-4.6', easy boring

4.6'-8.3'; indurated; caliche in gravel form from 3.6'-4.6'; caliche
from 4.6'-8.3'.

8.3'-15.0'-loamy sand: moderate boring 8.3'-11.0', easy boring
11.0'-15.0'; strongly cemented 8.3'-11.0', non-cemented 11.0'-15.0'
(16" auger to 4.6').
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Bureau Ciassification

Average Depth 
Station Trench Top Balance of Excavation

Depth Soil

35+50 to 36+50 2. 3' 1.4' loose caliche 3.3' caliche
'v/rock chunks 3' sand

Board Detern'nination.

100 x 4.7' x 2.33.;. 1, 095 y1ard
' 40.56 cubic yards27 27

Bureau Classiflcation

36+50 to 37+50 , 2. 0':, 1.8' loose caliche
0.8' rock
1.2' moderately hard caliche
0.5' rock
3.6' caliche

. Board Deternzination

100 x 7.9' x 2.33 1,840.70
0 27 0 - :; -:27 68-17 CUbic yards ;27 *27

Bureau Classiftcation:

37+ 50 to 3S+50 1.4': 1.5' loose caliche
1.0' moderately hard caliche
0.7' rock
16'' moderately hard cali'he
3.5' sand

Board Deteri Ntion

100 x 4.8' x 2.33 12118.40 .
27 ' - 27 -41.42 cubic yards

'2 27 . .
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Bureau CZassiflcation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

38+50 to 39+50 9. 0' 1. 5' 1.2' loose caliclie
1.5 moderately hard caliche
1.2' rock
2.1' moderately hard caliche w/

rock chunks

Board, Determnination

100 x 5.4' x 2-33 1,258.2
27 27 =46.60 cubic yards

Bore log on centerline at station 39+43 shows in part:
0.0'-3.2'--fine sandy loam: easy boring; numerous caliche gravels

1/4" to 2".
3.2'-4.0'-caliche: hard boring, strongly cemented.
4.0'-6.5--fine sandy loam (calcareous): moderate boring; occasional

caliche and basalt gravels i/4'!-1".
6.5'-80'-caliche: hard boring, strongly cemented.
8.0'-10 0'-sandy loam: easy boiing; no cementation. (16" auger to

3.2'). . i

Bore log on centerline at station 39+97 shows in part:
0.0'-3.4'-sandy loam: easy boring; no cementation, occasional

caliche gravels 3.0'-3.4'. ;
3.4'-5.5'-caliche: hard boring; strongly cemented.
5.5'-10.0'-fine sandy loam: moderate boring; strongly cemented;

calcareous. (16" auger to 3.4').

Bureau Cassifeation

39+50 to 40+50 -, 1.2' 1.5'soil and caliche
0.5'rock
1.5'moderately hard caliche
4' caliche w/hard layers of ce-

mented sand
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 6.0' x 2.33 1,398
27 27 =51.78 cubic yards

Bureau Classiflcation

40+50 to 41+50 1.2' 1.7' loose caliche
2.4' moderately hard caliche

0.6' rock

2.9' caliche

Board Determination

100 x 6.75' x 2.33 1,374.70 c y
27 - 27 - ,50.91i cubic yards

Bureau Classifleation.

41+50 to 42+50 1.1' 1.2' loose caliche
2.3' moderately hard w/soft layers

0.5' rock

3.4' caliche w/sand layers

Board Determination

100 x 7.3' x 2.33 1,700.90 c
27 = 27 63 cubic yards

Bureau Classiflation.

42+50 to 43+50 1.0' 1.1' loose caliche
0.7' rock
2.0' moderately hard caliche

3.7' caliche

Board Determination

100 x 7.5' x 2.33 1,747.5 64.72 cubic yards

27 27 6



629* APPEALS OF JB&C COMPANY
September 28, 1977

Bureau C7assifcation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

43+50 to 44+50 1.3' 2' caliche chunks
1.8' soft caliche
1.4' sand and caliche
2.9' brown sand

Board Determination

100 x 45' x 2.33 1,048.5
27 27 .83 cubic yards

Bore log at station 44+01, 30' left, shows in part: 0.0'-1.0'-loamy
sand: easy boring; no cementation. 1.0'-8.0'-caliche: moderate
boring; indurated.
8.0'-10.0'-sand: easy boring; no cementation; scattered caliche

nodules. (16" auger to 3.2').

Bureatu Classifieation

44+50 to 45+50 1.5' 7.5' moderately hard caliche

Board Determination

100 x 7.5' x 2.33 1,747.50
27 ~-~~ = 27 64-72 cubic yards27 27

Bureau Classification

45+50 to 46+50 9.1' 1.5' 7.6' moderately hard caliche

Board Determination

100 x 7.6' x 2.33 1,770.80
-27 - 27 =65.58 cubic yards

495]
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Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

46+50 to 47+50 9.2',, 1.0' 8.2' moderately hard caliche

Board Deter,27ination

100 x 8.2' x 2.33 1,910.60 7
- 27- - = 27 =~~70-76 cubic yards27 - 27

Bureau Classification;

47+50 to 49+50 9.5' 1.0' 8.5' moderately hard caliche

Boardi Determnination

200 x 233 3,961..8.5' x 2. - = 146.70 cubic yards
27 27 -

Bureau' Classification

49+50 to 50+50 . 9.7 1.0' 8.7' moderately hard caliche.

Board Deterni nation

100 x 8.7' x 2.33 2jO27.10
*5: 27 = 27.: -=75-08 cubic yards

Bgreaui Classification

51+50 to 52+50 10W .1.0' 9.0' moderately hard caliche

Board Determinatioj%

100 x 9.0' x 2.33 2,097 27 -='7 =77.67 cubic yards
27 27

Bureau Classification

52+50 to 53 +50 9.4' 1.0' 8.4' moderately hard caliche
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Board Determnination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 8.4' x 2.33 1 957.20 u
027 ; = ' 2- 72.49 cubic yards27 27

Bureau Classification

53+50 to 54+50 10.6' 2.0' 8.6' moderately hard caliche

Board Determincation

100 x 8.6' x 2.33 2,003.80.
= 74.21 cubic yards

27 - 27

Bore log at 53 + 10 (centeiline) shows in part:
o.0'-2.0'-sandy loam (spoil bank): easy boring occasional caliche

gravels.
2.0'-3.5'-sandy loam: easy boring; occasional caliche gravels 2.0'-

3.0'; numerous caliche gravels 3.0'-3.5'.
3.5'-6.0'-caliche: hard boring, strongly cemented.
6.0'-8.5'-fine sandy loam:, easy boring, numerous caliche fragments.
8.5'-14.0'-sandy loam: easy boring; occasional coarse basalt sands.

(16" auger to 3.5').

Bureau Cassification

54+50 to 55+50 10.6' 2.0' 3.0' rock
5.0'* hard brown clay and sand

mixture
0.6' sand and gravel

Board Determination

100 x 8.0' x 2.33 1,864
27 = 27 =69.04 cubic yards

* Considered as caliche or its equivalent.

495]
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Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

55+50 to 56+50 10.4' 1.0' 3.0' rock
6.0'* hard brown clay and sand

mixture
0.4' sand and gravel

Board Determination

100 x 9.0' x 2.33 2,097
- = 27 ~=77.67 cubic yards27 -27

* This material has no counterpart in the bore logs and is considered as caliche or
its equivalent.

Bureau Classifieation

56+50 to 57+50 10' 1.9' 4.0' moderately hard caliche
1.2' soft caliche
2.9' brown sand

Board Determination

100 x 5.2' x 2.33 1,211.60
27 ;7- 27 =44.87 cubic yards

Bureau Classification

57+50 to 58+50 1.8' 0.9' rock
4.3' compacted caliche chunks w/

soil mixed
2.8' sand and fine gravel layers

Board Determination

100 x 5.2' x 2.33 1,211.60
27 - 27 =44.87 cubic yards
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Bureau CZassifieation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

58+50 to 59+50 1.6' 1.1' caliche gravel
0.9' moderately hard caliche

1.3' rock

0.8' sand w/layers of caliche

3.9' sand and fine gravel layers

Board Determination

100 x 2.6' x 2.33 605.80
27 = 27 =22.44 cubic yards

Bureau Classifleation

59+50 to 60+50 1.5' 1.7' compacted caliche chunks
2.0' moderately hard caliche

0.5' rock

1.4' sandstone

2.6' brown sand

Board Determination

100 x 5.6' x 2.33 1,304.8048.32 cubic yards
27 - 27*T 83 ui ad

Bureau CZaseifcation

60+50 to 61+50 . 1.3' 0.7' small caliche chunks

2.6' moderately hard caliche

2.8' sand Wv/3 or 4
0.1' layers of soft caliche

2-2' brown sand

Board Determination

100 x 3.3' x 2.33 768.90 2
27 27 =28.48 cubic yards

495]
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Bureau Classificationl

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

61+50 to 62+50 1.2' 1.5' small caliche chunks and soil
0. 5' rock
1. 8' moderately hard caliche
0. 5' rock
1. 0' moderately hard caliche
2.7' sands mass w/gravel seams

Board Determination

100 x 5.3' x 2.33 1,234.90 cui=45.74 cubic yards27 - ~~27

Bureau Classification

62+50 to 63+00- 1.3' 2.0' loose caliche and soil
0. 8' moderately hard caliche
1. 0' rock
1.2' moderately hard caliche and

sands
3.0' mass sands and gravel layers

Board Determination

50 x 4.0' x 2.33 466
27 = 2= 17.26 cubic yards

Bore log at station 63+51, 34' right, shows in part:
0.0'-3.0'-sandy loam: easy boring; no cementation; scattered caliche

gravel round and subrounded 1"-2" 2.0'-3.0'.
3.0'-6.5'-caliche: moderate boring 3.0'-5.0'; hard boring 5.0'-6.5';

indurated.
6.5'-7.5'-loamy sand: easy boring; weakly and strongly cemented

sand particles.
7.5'-9.0'-gravels (caliche and basalt): moderate boring; indurated.
9.0'-10.0'-sand (medium grain): easy boring; no cementation. (16"

auger to 3.0'.)
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Bureau CZaassvifatzon

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

63+00 to 63+51 1.3' 1.2' loose caliche
0.5' rock
1.3' moderately hard caliche 
1.0' cemented sands and gravels
2.0' mass sands
1.9' sands and gravels

Board Determination

51x 3.0' x 2.33 356.49
27 - 27 =13.20 ubic yards

Bureau Classiflcation

63+51 to 64+50 1.4' 2.4' loose caliche
0.5' rock
2.4' moderate hard sands w/caliche

seams
2.2' sands mass

Board Deternination 

99x3.9'x2.33 899.61
27 = 27 = 33.31 cubic yards

Bureau Classi/flation

64+50 to 65+00 1.2' 1.0' loose caliche
0.5' rock
2.0' moderate hard caliche
2.5' sands and gravels
1.9' sands loam

Board Determination

50 x 3.5' x 2.33 407.75
f 0 t27 - = 27' =15.10 cubic yards.

Line total=2,434.72 cubic yards
248-048-77-11
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JB&C RocK. CLAIM (EXH. A)

66 MAINLINE

Station:: : Average Depth Total

18+50-20+50 2.5' 43.2
20+50-24+50 4.0' 138.2
24+50-25+00 4.5' 19.4
25+00-26+10 4.5' 47.7
26+10-28+55 3.25' 68.5
28+55-42+00 5.0' 232.5
42+00-50+00 5.5' 173.0
50+00-54+59 6.5' 258.0
54+59-56+59 6.5' 112.2
56+59-57+00 4.75' 16.4
57+00-58+00 7.25' 62.6
58+00-59+00 8.0' 69.1
59+00-61+05 5.25' 91.0

1,331.8 cubic yards

66A

Bureau Classiflcation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

10+50 to 11+50 9' 3' 6' caliche gravels and sandy caliche

Board Determination

100X3 1 * x 2.33 699
- 25.89 cubic yards

27 27

*3 of caliche gravels and sandy caliche.

Bureau Classi/ication

11+50 to 12+50 9' 8.6'

12+50 to 13+50 9'f 1.2' 7.8' caliche gravel and sandy
caliche
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 3.9'* x 2.33 908.70
27 = 27 =33.65 cubic yards

*Y/ caliche gravel and sandy caliche.

Bureau Classi/ication

13+50 to 14+50 9' 1.2' 7.8' caliche gravel and sandy
caliche

Board Determinat'ion

100 x 3.9'* x 2.33 908.70
*27 = 27 = 33.65 cubic yards

*Y2 caliche gravel and sandy caliche.

Bureau Classifeation

144-50 to 16-50 9' .8' 8.2' caliche ravel and sandy
caliche

Board Determination

200 x 4.1' x 2.33 1,910.60
27 -. 27 =70.76 cubic yards,

Bureau Classifcation

16+50 to 17+50 9' .8' 8.2' solid caliche and sandy caliche

Board Determination

100 x 4.1' x 2.33 955.30
27 27 =35.38 cubic yards
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Bureau Classiflcaion

-: --:-Average Depth
Station Trench Top Balance of Excavation

Depth Soil

20+50 to 21+50 9' .8' 8.2' caliche gravels and sandy
caliche

Board Determination

100 x 4.1' x 2.33 955.30
27 - 27 =35.38 cubic yards

Bureaut Glassifoation

21+50 to 22+50 9' 1.2' 7.8' solid caliche and sandy caliche

100 x 7.8'
27

Board Determination -: .

x 2.33 1,817.40 -,, ,
2 (.6J. CUDC yards27

Bore log at 21+26, 68' left, shows in part:.
0.0'-1.4'-sandy loam: .easy boring; noncemented; few caliche gravels

to 3" diameter.
0 -1.4'-3.6'-Ioany sand: easy boring; noncemnented; few caliche fgravels

to 3" diameter. -

- 3.6' to 9.0'-gravelly sand: moderate boring; noncemented; basalt
gravels 1" diameter.

9.0'-15.0'-loamy sand: moderate boring; noncemented; numerous
basalt gravels 1" diameter, along with strongly cemented caliche
peds, basalt gravels end 11.0'. (16" auger to 3.6'.)

Biureas. Ctssifcation. 

22+50 to 23+1 50 9'- 1.5' 7.5' solid caliche and sandy caliche

Board. Determination

100 x 7.5. x 2.33 1,747.50 ...
27 = 27 - .64:72 cubic yards

: =
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Bureau Classifieation

Average Depth
Trench Top Balan
Depth Soil

639

ce of Excavation
: 2 . : I -,

23±50 to 24+50 9 1. 2' 7.8' solidecaliche anidsandy caliche

Board Determination

100 x 7.8' x 2.33~ 1,817.40673 ui ad
27. 27

Bureau, Classification

24±50 to 26+50 9' 1. 5' 7.5' solid caliche and sandy caliche

Board Determination

200 x 7.5' x 2.33 3,495
27 -=-'---=129 44 cubic yards

Bureau Classiication

26+50 to 27+50 9' 1. 3' 7.7' solid caliche and sandy caliche

Board Determination,

100 x 7.7' x 2.33 1,794.10
27 = 27 =66.45 cubic yards

Bureau Classification

27+50 to 29+00 9' 21.2' 7.8' solid caliche and sandy caliche

Board Determination

150 x 7.8' x 2.33 2,726.10
0 27 = 27 =100.97 cubic yards

66A Line total 730.91 cubic yards

495]

Station
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JB&C RocK CLAIM (EXH. A)

Station Average Depth Total

11+50-14+00 2.0' 43.2 cubic yards
14+00-16+00 4.0' 69.1
16+00-20+00 2.0' 69.1.
20+00-29+00 normal

181.4 cubic yards

66B

Bureau CZassiflcation

Average 'Depth
Station Trench Top Balance of Excavation

Depth Soil

0+00 to 5+00 8.0' 3.5' *.0' hard caliche

Board Determination

500 x 5.0' x 2.33 5,825.00
27 = 27 =215-74 cubic yards

Station 0+00 on 66B coincides with station 20+54.3 on the 66 main-
line. The bore log at station 20+54 on the 66 mainline has been described
in detail supra. The log does not show any caliche other than occasional
caliche gravels.

*There are no soil classifications or profiles in the record for this lateral. The figures
for top soil and hard caliche aie derived fron an Inspector's Report, dated August 24,
1970.

JB&C ROCK CLAIM (EXH. A)

; X t ~~~~~~~66B 3

Station Average Depth Total

0+00-5+00 5.0' 216 cubic yards
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66C

Bureau GOasifcation:

Average Depth
Station Trench Top : Balance of Excavation.

Depth Soil

0+00 to 0+50 9' 3.0' 3.1' medium hard caliche-Bureau
figure- 6.7

Station 0+00 on 66C corresponds with station 20+54.3 on the 66
mainline. The bore log at 20+54 on the 66 mainline has been described
supra. It does not show any caliche other than occasional caliche gravels.

Bureau Classication

0+50 to 2+50 9' 2.5' 6.5' soft caliche w/hard layer of
caliche

Board Determination

200 x 3.25' x 2.33 1,514.50
27 - 27 -56.09 cubic yards

Bureau Classifieation

2+50 to 11+50 6' to 10' of topsoil balance soft caliche

Bureau Classifiation

11+50 to 12+50 9' 1.0' 8.0' caliche

Board Determination

100 x 8.0' x 2.33 1,864
27 - 27 =69.03 cubic yards

Test pit No. 2 was located on centerline at station 12+50 and shows
in part:

0.0'-2.5'-fine sandy loam: easy digging; no cementation.
2.5'-8.5'-caliche: easy digging; strong cementation.
8.5'-12.0'-sandy loam: easy digging; no cementation; occasional

coarse sands and caliche gravels.
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(This pit was blasted with 6 sticks of dynamite after drilling 4 holes a
depth of 8.0' on 3' centers.)

The bore log on centerline at station 13+00 shows in part:
0.0'-1.7'-fine sandy loam: easy boring; numerous basalt and caliche

gravels }J" to 3".
1.7'-3.7'-caliche: hard boring; strongly cemented.
3.7'-7.0'-sandy loam: moderate boring; weakly cemented.
7.0'-10.0'-loamy sand: easy boring; no cementation. (16" auger to

1.7' .)

Bureau Classification

Average - Depth.
Station Trench Top Balance of Excavation

Depth- Soil

12+50 to 13+50 9': 1.0' 1.5' of caliche gravel, then layer
of hard caliche

Board Determination

100 x 6.5' x 2.33 1,514.50
r , = ~~=56.09 cubic yards27a - 27

Bureau Classifcation --

13+50 to 16+50 9' 1.5' 1.5' caliche gravel, then layer of
hard caliche

Board Determination

300 x 6.0' x 2.33 4,194
27 = 27 = 155.33 cubic yards

Bureau Classification

16+50 to 19+50 9' 1.5' 1.5' loose caliche, 4.0' hard caliche,
rest sandi

Board Determination

300 x 4.0' x 2.33 2,79627_= - 6103.55 cubic yards~2727
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Bureau Classification

Average - Depth
Station Trench Top Balance of Excavation

Depth Soil

19+50 to"22+50i .- 9 ' t 2.0' 1.0' loose caliche, 3.8' hard caliche,
rest sand

Board Determination

300 x 3.8', x 2.33 2 656.2095~
270x3.8' 2-32 2 -98.39 cubic yards

Bureau Classification

22+50 to 23+50 9' 1.5' 1.0'loosecaliche,.O'hardcaliche,
1.0' cemented caliche gravel,
1.5' hard caliche, rest sand

Board Determination

100 x 3.5' x 233 815.50 c
27 - 27 =30.20 cubic yards

X , ~~~~Bureaub. C~asai/ ,cation,

23+50 to 24+50 9' 1.8' 1.5' loose caliche, 4.2' hard caliche,
2.3'sand

Board Determination

100 x 4.2' x 2.33 978.60
27 = 27 -36.24 cubic yards

Bureau Classifieation

24+50 to 25+50 9' 1.7' 1.4' loose caliche, 3.4' hard caliche,
1.7' cemented sand and gravel,
1.5'sand

Board Determination

100 x 3.4' x 2.33 792.20
27 = 27 =29.34 cubic yards

49D1
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Bureau Classifteatiofl

' Average Depth
Station Trench Top Balance of Excavation

Depth Soil

25+50 to 26+50 9' 1.6' 2.3' loose caliche, 3.6' hard caliche,
2.4' rust color sand

Board Determn?1ationl

100 x 3.6' x 2.33 838.80 30
27 = 27 =31.07 cubic yards

Bureau Classiftcation

26+50 to 27+50 9' 1.3' 1.5' loose caliche and soil, 3.2'
hard caliche, rest cemented sand
and caliche

Board Determination

100 x 3.2' x 2.33 745.60
27 - 27 =27.61 cubic yards

Bureau Cassifcation

27+50 to 28+50 9' 1.2' 1.0' loose caliche and soil'
3.2' hard caliche, rest cemented

sand and caliche

Board Determination

100 x 3.2' x 2.33 745.60
27 27 =27.61 cubic yards

Bureau Classifeation

28+50 to 29+00 9' 1.5' 1.3' loose caliche and soil
3.3' hard caliche balance hard

cemented sands and caliche
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Board Determination

50 x 3.3 x 2.33 384.45
27 = 27 =14.24 cubic yards

66C Line Total 734.78 cubic yards

A bore log on centerline beyond end of construction at 30+31 shows
in part:

0.0'-3.0'-fine sandy loam: easy boring; numerous basalt and
caliche gravels 4" to 3" in size from 1.0'-3.0'.

3.0'-4.5'-caliche: hard boring; strongly cemented.
4.5'-6.5'-fine sandy loam: moderate boring; weakly cemented;

calcareous.
6.5'-10.0'-fine sandy loam: easy boring; no cementation. (16" auger

to 3.0'.)
On the basis of samples taken from 66B at station 5+00, 66C at station.

29 +00 and 66D at station +58, appellant's expert witness, Mr. Hugo
Pilz, determined that the material was very competent with rebound
hammer readings indicating compressive strengths of 2,400 ps.i. to 8,000
p.s.i. with a preponderance of readings in the 4,000 p.s.i. to 6,000 p.s.i.
range (letter dated Aug..27, 1970, Appeal file, Exh. 9). Mr. Pilz was of the
opinion that equivalent material should be considered solid rock (Tr.
712). He visited the site and was unable to dislodge material with a pick
(Tr. 717, 718).

JB&C ROCK CLAIM (EXH. A)

LINE 66C

Station Average Depth Total

0+00-5+00 5.0' 216.0 cubic yards
5+00-7+00 2.5' 43.2 
10+00-13+00 .- 3.0' 77.8
13+00-29+00 5.5' 760.3 cubic yards

Total 1,097.3 cubic yards
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66D

Bureau Classiflcation

Average Depth
Station. Trench Top Balance of Excavation

*Depth: Soil

0+00 to 0+50 8' 3.8' 0.6' loose caliche
2.8' rock,
1.9' moderate hard caliche

Board Determination

50 x 4.7' x 2.33 .547.55 - . va -- 
27 27 . cubic yards

Bureau Classiftcation

0+50 to 1+50 8' 4.0' 1' broken chunks of caliche '

0.5' hard caliche
3.5'moderately hard caliche

Board Determination

100x 4.0' x 2.33 932
27 -= .5342 cubic yards

Bureau Classification

1+50 to 2+50 8' 3.0' 1.2' caliche gravel and soil
3.5' hard caliche

Board Determination

100 x. 3.5' x 2.33 815.50
- 30.20cuiyad

27 27 .cuiyad

Bureau Classiflcation

2+50 to 3+50 8' 3.5' 0.7' caliche and soil
0.5' hard cemented caliche
3.0' hard caliche
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Board Determination ;

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 3.5' X 2.33 815.50
27 - = =30.20 cubic yards

Bureau CZassiftcation

3+50 to 4+00 8' 4.0' 1.2' loose caliche of soil
3.0' hard caliche

Board Determination

50 x 3.0' x.2:33 349.501
27 = 27 -12.94 cubic yards

*66D Liie Total 1-28.14 cubic yards

*An Inspector's Report, dated' Septermber 1," 1970,0 describes excavation from
station 3+00 to 0+10 as "hard.all the way." Mr. Beard described the depth of the
hard material on lines 66A, B, C, D, and E as 5.5' to 6.5' "almost all the way," but
especially on the ends (Tr. 387). -

-i JB&CGRocKi CLAIM

66D

Station Average Depth Total

0+00-4+00 . 4.0' 138.2

66E

Bureau Clasifeation

Average Depth,
Station Trench, Top Balance of Excavation

Depth Soil

0+00 to 0+50 10' 2.8' 14.65 cubic yards
rock,

Bureau
figure
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Average Depth
Station Trench Top Balance of Excavation

Depth Soil

The bore log at the 66 mainline at 25+95.20' right, is approximately
140' from the point on the mainline (station 24+54.3) corresponding
with 0+00 on 66E. This bore log has been described in detail supra and
shows caliche from 4.0'-10.0'; moderate boring 4.0' to 5.7' and 7.0' to
10.0' with the balance easy boring.

Bureau C(Zassification

0+50 to 1+50 10' 3.5' 1.0' chunks of caliche and soil
4.0' hard caliche or rock
.7' moderately hard caliche

Board Determination

100 x 4.7' x 2.33 1,095.10
27 =: 27e =40.56 cubic yards

Bureau Classi/cation

1+50 to 2+50 10' 2.6' 1.0' broken caliche
0.9' hard caliche
4.6' moderately hard caliche

Board Determination

100 x 6.0' x 2.33 1.398
27 27 51.78 cubic yards

Bureau Ulassifation

2+50 to 3+50 10' 3.6' 1.0' broken caliche
5.6' moderately hard caliche

Board Determination

100x6.1'ix2.33 1,421.30
27 - 27 =52.64 cubic yards
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Bureau Classifloation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

3+50 to 4+50 10' 3.8' 1.0' caliche and soil
4.0' caliche (not hard)
1.7' brown sand

Board Determination

100 x 4.5' x 2.33 1,048.50
27 - 27 =38.83 cubic yards

Bureau Classifcation:

4+50 to 5+40 10' 4.4' 5.7' moderately hard caliche

Board Determination

90 x 5.7' x 2.33 1,195.29
27 27 =44.27 cubic yards

Bureau Classifteation,

5+40 to 6+40 10' Bad caving appeared mostly topsoil, no
measurements or classifications were
taken.

Bureau Classification

6+40 to 7+20 lo' 2.5' 1.0' loose caliche and soil
6.5' moderately hard caliche

Board Determination

80 x 7.0' x 2.33 1,304.80
27 '4 =48.33 cubic yards
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Bureau Classifeation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

7+20 to 7+70 10' 2.5' 1.0' loose caliche and soil
6.5' moderately hard caliche

Board Determination

50 x 7.0' x 2.33 815.50
27 27 30.20 cubic yards

Bu eau Classification

7+70 to 8+50 10' 3.0' 0.8' loose caliche
2.5' moderately hard caliche
1.2' hard caliche
2.0' sands and caliche gravel
1.5' hard caliche

Board Determinatton

80 x 5.6' x 2.33 1,043.84
27 27 38.66 cubic yards

Bureau Claaifletion

8+50 to 9+50 10' 3.0' L.o loose caliche
2.0' hard caliche

* 2.0' moderately hard caliche
1.0' sands and caliche gravels

Board Determination

100 x 4.5' x 2.33 1,048.50
27 R 27 ==38.83 cubic yards

Bureau* Classification

9+50 to 10+50 10' 3.6' 0.6' loose caliche
2.5' hard caliche
2.6' moderately hard caliche
1.6' sands and hard sandstone



APPEALS OF JB&C COMPANY-
September 28, 1977

Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 6.2'* x 2.33 1,444.60
27 : = 27 =53.50 cubic yards 27 27.

*Includes 0.8' hard sandstone.

Bureau Classiftcatio'i

10+50 to 11+60 10' 2.5' 0.8' loose caliche
3.5' moderately hard caliche
3.0' hard caliche

Board Determination

110 x 6.9' x 2.33 1,768.47 c yad
27 = 2,,-= 65.50 cubic yards27 27

Bureau latssifcatio:

11+60 to 14+00 1.0' no classification because of extreme caving

A bore log at station 13+02 on the centerline shows in part:
0.0'--5.0'-fine sandy loam: easy boring; no cementation..
5.0'-9.5'-very fine sandy loam: easy boring; no cementation.
9.5'-10.0'-caliche gravels: easy boring; occasional basalt gravels

};"-3". (16" auger.)

Bureau Classifleation -

14+00 to 14+40 10' 1.7'. 2.0' cemented caliche
3.8' caliche gravels, gravels and

sand layers

Board Determination :

40x 2.0'x 2.33 186 .40
27 ; 27 = .90 cubic yards

248-048-77 12
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Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

14+40 to 15+50 10' 2.1' 0.9' broken caliche
2.7' hard caliche
4.2' caliche gravels and sand

Board Determination

100 x 3.6' x 2.33k 922.6827 - 27 =34.17 cubic yards

Bureau Classification

15+50 to 16+75 10' 2.5' 1.0' caliche and soil
2.0' hard caliche in layers
1.8' hard caliche
1.5' mostly sands

Board Determination

125 x 4.3' x 2.33 1,252.38 c y
27 =-7 46.38 cubic yards27 2

Bureau Cassifleation

16+75 to 17+50 10' 2.0' 0.7' caliche gravel
2.7' cemented caliche (moderately

hard)
3.2' sandstone

Board Determination

75 x 5.9' x 2.33 1,031.02
X : 27 27 = 38.19 cubic yards,

Bureau Classifcation

- 17+50 to 18+50 10' 1.9' 0.6' broken caliche
2.7' cemented caliche (moderately

hard),
2.5' sandstone
1.0' rock



4951 653APPEALS OF JB&C COMPANY

September 28, 1977

Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 6.5' x 2.33 1,574-50 56.09 cubic yards
27 27 

Bureau Classification

18+50 to 19+50 10' 1.5' 0.5' caliche chunks
2.7' caliche (moderately hard)
0.8' sandstone
1.2' rock
1.5' brown sand

Board Determination

100 x4.7'x2.33 1,095.10~
21 7t x 23=275 1=40.56 cubic yards

; ~~ ~~27 27

Bureau Classifcation

19+50 to 20+50 10 1.8' 0.5' caliche gravel
3.0' caliche (moderately hard)
0.8' sand

1.6' rock
1.5' brown sand

Board Determination

100 x 5.01' X 2.33 1,167.43
27 ~27 743.23 cubic yards

Bureau Cla8infioation,

20+50 to 21+50 10' 1.6 1.0' loose caliche
2.0' moderately hard caliche
2.0' rock
2.6' sand (cemented)
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Board Determination

Average Depth.
Station Trench Top Balance of Excavation

Depth Soil

100 x 4.5' x 2.33 1,048.5027.5 2, =38.83 cubic yards

Bureau Classifleation

21+50 to 22+75

* ; , ; I .

10' 1.4' 1.5' loose caliche and top soil
I I , I I I 1.5' moderately hard caliche
I ' , 2.0' hard caliche

u:- .~ :: 3.2' cemented sand and gravel

Board Deternination

125 4.25' x 2.33 1,237.81=4534 cubic yards
27 27 =58 ui ad

Bureau Classiflcation

22+75 to 23+50 10' 1.4' i.O caliche gravel and topsoil
2.0' loose caliche
2.2' rock
1.8' moderately hard caliche
1.3' saturated sand

Board lDetermination.

75 x 5.0' x 2.33 873.752 : 27- . .=.r-=32.36 cubic yards27 27' Vfi 

Bu'reau CZassif cation

23+50 to 24+50 10' 1.8' 1.loos ecaliche
1.0' rock
2.0' moderately hard caliche
0.5' rock

: - 2.9' sand

Board Determination

100 x 4.0' x 2.33 932
27 =27 =34.52 cubic yards
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Bureau Claasication

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

24+50 to 25+50 10' 1.9' 1.0' loose caliche
* - .A 1.0' rock

1.0' moderately hard caliche
* g s 0.8' rock

1.0' moderately hard caliche and
sand

2.3' sand

Board Determination

100x4.3'x2.33 1,001.90
27 - 27,, -37.1 1 cubic yards

Bureau Cla~ssi''eaion

25+50to26±50I 10' 1.7' 1.0' loose caliche
1.7' rock
1.0' moderately hard caliche
2.0' cemented sand and caliche

Board Determination

100x4.2'*x2.33 978.60
-27 = 27 - 36.24 cubic yards

*Includes 1.0' caliche in cemented sand and caliche.

Bureau Classaifcation

26+50 to 27+50 10' 2.0' 1.0' rock
1.5' moderately hard caliche
1.0' rock
3.3' cemented sand

: : . Board Determination

100 x 1.33 1,048.50
5 27 3 : =38.83 cubic yards27 27

495]
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Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

27+50 to 28+00 10' 1.5' 1.0' caliche gravel and soil
(EOC) 1.0' caliche chunks

2.5' rock
2.4' sand and, sand and gravel

layers

Board Determination

50 x 3.0' x 2.33 349.50
27 V 27 12.94 cubic yards

66E Line Totai=1,045.29 cubic yards

A bore log on centerline beyond EOC at station 30+32 shows in part:
0.0'-2.0'-fine sandy loam: easy boring; no cementation 0.O'-1.0;

numerous basalt and caliche gravels 1.0'-2.0'.
2.0'-4.0'-caliche: hard boring, strongly cemented.
4.0'-7.0'-fine sandy loam: easy boring, no cementation, calcareous
7.0'-10.0'-fine sandy loam: easy boring; no cementation. (16"

auger to 2.0'.)

JB&C Rock CLAixM (ExH. A)

Station Average Depth Total

0+00-10+00 . . 5.0' 432.0
10+00-11+25 3.0' 32.4
13+50-16+00 5.0' 107.8
16+00-28+00 6.0' 622.0

1,194.20 cubic yards

66F

Bureau Classiflcation

0+00 to 1+50 8' 3.0' 1.0' soft caliche
2.5' moderately hard caliche
1.6' cemented sand
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Board Determzination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

* 150 x 3.5' x 2.33= 1,223.25
-45.30 cubic yards

* ~27 *. 27.

Station 0+00 on 66F coincides with station 28+54.3 on the 66 main-
line. The bore log at station 28+54 on the 66 mainline has been described
in detail supra. It shows hard boring caliche from 3.0' to 5.0'.

Bureau Classifiation

1+50 to 2+50 8.5' 3.7' 0.8' soft caliche
1.2' moderately hard caliche
0.5' rock
0.7' caliche
1.2' cemented sand
0.5' rock

Board Determnination

100 x 2.6' x 2.33 605.80 .u
27 = 27 =22.44 cubic yards

Bureau Cassifieation

2+50 to 3+50 8.9' 3.7' 0.8' soft caliche
1.3' layers of small caliche chunks,

gravel and sand
3.1' moderately hard caliche

Board Determination

100 x 3.9' x 233 90870 3365
27 - 27 6cubic yards
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Bureau CZassi/lcation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

3+50 to 4+50 9.2' 3.9' 1.0' soft caliche
1.1' rock
1.4' fractured caliche and sand in

cracks
1.8' loosely cemented sand

Board Determination

100 x 3.5' x 2.33 815.50=020 cubic yards
27 = 27

Bureau Classifcation

4+50 to 5+50 .6' 4.5' 1.0' soft caliche
1.3' moderately hard caliche w/

rock chunks
0.8' rock
2.0' cemented caliche and sand

.2. ce~~~~~~~~~~~~~~~~~~~~~~

Board Determination

100 x 4.1' x 2.33 955.30
27 = 27 = 35.38 cubic yards

Bureau Classiflcation:

5+50 to 6+50 9.5' 4.1' 1.0' soft caliche
1.0' rock
3.4' soft caliche (wet)

Board Determnation

100 x 5.4' x 2.33 1,258.20
27 - 27 =46.60 cubic yards
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u :e. C .. e . l . c .i 
Bureaus 01assi~fleation :

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

6+50 to 7+50 9.2': 3.0' 1.3' soft caliche
0.5' rock
1.5' moderately hard caliche
1.0' rock
1.9' soft caliche (wet)

Board Determnation

100 x 6.2' x 2.33 1,444.-60550 
27 - 27 ~~5350cubic yards

Bureau Classitcation

7+50 to 8+50 9i.2' ': 2.1' .1.0' soil and caliche
0.8' rock
2.5' soft caliche w/hard chunks
1.5' soft caliche
1.3' sands, cemented

Board Determination

100 x 5.3' x 2.33 1,23490
=45.74 cubic yards

27 ~~27

Bureau Classification.

8+50 to 9+50 9.3' 2.9' 1.3' soil and caliche
0.8' rock
2.2 moderately hard caliche
0.6' rock
1.5' soft caliche (wet).

Board Determination

100 x 5.75' x 2.33 1,339.75 :
27 - 27 =49.62 cubic yards
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Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

9+50 to 10+50 9.2' 2.1' 1.2' loose caliche
0.5' rock
1.0' moderately hard caliche
2.5' soft caliche
2.0' cemented sands w/caliche

mined

Board Determination

100 x 5.2' x 2-.33 1,211.60
0 207 = 27 =44.87 cubic yards

27 - 27

Bureau Classification

10+50 to 11+50 9.3' 2.0' 1.2' loose caliche
0.5 rock
2.0' moderately hard caliche
0.5' rock
0.5' sand seams (bleeding)
2.5' soft caliche and sands (wet)

Board Determination

100 X 5.2' x 2.33 1,21.1.60
27lO0-x -.2x 2 =27l 0=44.87 cubic yards

Bureau Classification.

11+50 t 14+50 all native

The bore log at section 13 +00 on centerline shows in part:
0.0'-10.0'-sandy loam: easy boring; no cementation; numerous

caliche gravels up to 3", 9.0'-10.0'. (16" auger.)
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Bureau Calassfication

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

14+50 to 15+50 6.9' none 2.5' soft caliche
1.9'* moderately hard caliche
2.5'soft caliche and sands

Board Determination

100 x 4.4' x 2.33 1,025.20
-37.97 cubic yards

27 - 27

*Soil profiles show 1.0' moderately hard caliche. However, Bureau figures do not
total depth of trench by 0.9' and 'this figure is added to total for MHC.

Bureau Classification

15+50.to 16+50 8.7' 1.4' 0.8' broken caliche w/sand in
caliche

2.6' moderately hard caliche
1.7' coarse sand
1.3' soft caliche
0.9' sand

Board Determination

100 x 4.7' x 233 1,095.10
;-27 ; 27 -40.56 cubic yards

Bureau Casi/fcation

16+50 to 17+50 9.3' 2.9' 0.7' soft broken caliche
0.5' caliche
2.1'* moderately hard caliche
2.1' coarse sand

*Soil profiles show 1.3' of MHC. However, Bureau figures do not equal depth of
trench by 0.8' and-0.8' is added to total of MHC.

Board Determination

100 x 4.3' x 2.33 1,001.90
27 = 27 -37.11 cubic yards
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Bureau Ccasscifation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

17±50 to 18±50 9.9' 2.9' 1.2' soft caliche
1.2' rock
1.8' caliche, sand and caliche seams
2.8' sand

Board Deteration

100 x 42' x 2.33 978.606 cui rds
27 - 27 =36.24 cubic yards

Breau Classification

18+50 to 19+50 9.5' 2.9' 0.5' loose, small caliche chunks
2.1' caliche
0.8' moderately hard caliche6
0.6' caliche
2.6' sand

Board Determination

100 x 3.5' x 2.33 815.50
27 , 27 =30.20 cubic yards

Bureaut Classification -

19+50 to 20+50 9.1' 2.6'Q 0.5' loose caliche
3.0' caliche
1.7' sand and layers of cemented

sand
1.3' sand

Board Determination

100 x 3.Ix'2 33' 722.30
27 =2 27' =26.75 cubic yards
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Bureau Classification

6631

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

21+50 to 22+50 8.6' .2.0' 0.7' soil and small caliche gravel

2.4' caliche

* ;, ; -3.5' sand w/a few layers of

cemented sand

Board Determination-

100 x 2.4' x 2.33 559.20
22 =20.71 cubic yards

27 \ 27 -

Bureau Cldssiftcation

22+50to 23+50 8.4' 1.5' 1.0' ffractured caliche w/soil in

* : ::0 : cracks

1.2' soft caliche

1.5' layers of sand of cemented

sand -;
1.0' cementedgravel-

2 2' caliche:

0 Board Determiation

100 x 4.4' x 233 L,025.20
-3797 cubic yards

27 - 27

Bureau Classification .

23+50 to 24+50 8.2' ; 2.0' 0.8' fractured caliche w/soil in

cracks

0.5' moderately hard caliche

2.2' layers of cemented and coarse

* sand:
1.7' moderately hard caliche

Board Determination

100 x 3.0' x 2.33 699 c y
27 = 27 =25.89 cubic yards
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Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

24+50 to 25+50 8.3' 1.7' 0.8' soil and caliche gravel
0.8' fractured caliche v/soil in.

cracks
2.1' moderately hard caliche
1.0' cemented sand and gravel
1.6' moderately hard caliche

Board Determination

100 x 4.5' x 2.33 1,048.5027 - 27 =38.83 cubic yards

'Bureau Classiftcation

25+50 to 26+50 A Common

A bore log on centerline station 26+22 shows in part:
0.0'-4.0'--sandy loam: easy boring, no cementation.
4.0'-4.8'-fine sandy loam: easy boring; no cementation.
4.8'-5.5'-caliche: moderate boring; strongly cemented.
5.5'-10.0'-sandy loam (calcareous): easy boring;-no cementation.

(16" auger to 4.8'.)

Bureau Classification

26+50 to 27+50 7.67' 2.0' 1.0' loose caliche
1.5' rock
3.7' sand and caliche

Board Determination.

100 x 3.35' x 2.33 780.552891 cubic yards
27 = 27
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Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

27+50 to 28+50 7.90' 2.0' 0.8' loose caliche
1.5' moderately ha.rd caliche
1.0' rock
3.7' sand and caliche

Board Determination

100 x 4.35' x 2.33 1,013.55
=37.54 cubic yards

27 27

Bureau Classifieation

28+50 to 29+50 7.53' 2.0' 1.8' loose caliche
2.0' rock
2.2' sand and caliche

Board Determination.

100 x 3.1' x 2.33 722.30 2 . ::
27 = 27 =26.75 cubic yards

Bureau Classiflcation

29+50 to 30+50 7.89' 2.0' 1.0' loose caliche
1.0' moderately hard caliche
1.7' rock
3.0' sand and caliche

I Board Determination

100 x 4.2' x 2.33 978.6062 c
27 =2 =36.24 cub27 yards

495]
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Bureau Classifieation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

30±+50 to 31+50 7.78' 2.0' 2.0' moderately hard caliche
2.0' rock
2.3' sand and caliche

Board Determination

100 x 5.15' x 2.33 1,199.952 = -44.44 cubic yards27 27

Bureau Classifcation.

31+50 to 32+50 7.79' 1.5' 1.0' loose caliche
2.5' moderately hard caliche
1.0' rock
2.3' sand and caliche

Board Determination

100 x 4.65' x 2.33 1,083.45
27 -> 27 =40.13 cubic yards

Bureau Classification 

32+50 to 33+50 7.76' 1.6' 1.0' loose caliche
2.0' moderately hard caliche
1.5' rock
2.2' sand and caliche

Board Determination

100 x4.6' x 2.33 1,071.80
27 : 27 =39.70 cubic yards

Bureau Classiflcation

33+50 to 34+ 50 8.06' 2.0' 0.8' loose caliche
2.3' moderately hard caliche
1.5' rock
2.0' sand and caliche
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Board DeterminatioA

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 4.8' x 2.33 1,118.40- 27 27 -41.42 cubic yards
27 2

Bureau Classifteation

50 to 35+50 8.30' 2.0' 1.0' loose caliche
2.5' moderately.hard caliche
1.0' rock
2.2' sand and caliche

Board Determination

100 x 4.6' x 2.33 1,071.80
27 - 2 39.70 cubic Yards

Bureau Caussiflcation

50 to 36+50 8.35' 2.0' 1.5' loose caliche
3.0' moderately hard caliche
1.8' rock
2.3' sand and caliche

Board Determination

100 x 5.95' x 2.33 1,386.35
27 27.~~ -51.3 5 cubic yards

Bureau Classiftoation

50 to 37+50 7.98' 1.8' 1.5' loose caliche
3.0' moderately hard caliche
1.0' rock
1.0' sand and caliche

Board Determination

lOO x 4.5' x 2.33 1,048.50
27 = 27 -38.83 cubic yards

248-048-77 13
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Bureau Classifcation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

37+50 to 38+50 8.32' 2.4', 1.0' loose caliche
4.4' moderately hard caliche
1.0' sand and caliche

Board Determination

100 x 4.9..x 2.33 1,141.70427 27 .x242.28 cubic yards

Bureau Classification

38+50 to 39+20 7.81' 2.0' 1.0' loose caliche
3.5' moderately hard
1.3' sand and caliche

Board Determination

70x 4.65' x 2.33 758.41
27 27 - 28.09 cubic yards

A bore log on centerline at station 39+43 shows in part:
0.0'-3.0'-fine sandy loam: easy boring; numerous caliche gravels

I" to 2. (16" auger to 3.0'.) -
4.0'-8.5'-caliche: hard boring; strongly cemented.
4.0'-8.5-fine sandy loam (calcareous): moderate boring strongly

cemented.
8.5-10.0'-fine sandy loam: easy boring; no cementation.

Bureau Classification

39+20 to 39+61 9.4' 3.0' 3.5' moderately hard caliche
1.0' rock
2.0' sand and caliche

Board Determination

41 x 5.5' x 2.33 525.41 
27 = 27 =19.46 cubicyards
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Bureau Classification

Average :Depth
Station Trench Top Balance of Excavation

Depth Soil

39+61 to 40+50 All Common

Bureau Classification

40+50 to 41+50 8.05' 2.0' 1.5' loose caliche
2.0' moderately hard caliche
1.0' rock
2.1' moderately hard caliche

Board Determination

100 x 5.1' x 2.33 1,188.30
27 = 27 =44.01 cubic yards;

Bureau /Classification

41+50 to 42+50 8.04' 2.0' 1.5' loose caliche
5.0' moderately hard caliche

Board Determination

00 x 5.0x 2 33 =116543.15 cubic yards
27 27

Bureau Classifeation

42+50 to 43+50 7.81 ' 1.8' 2.0' loose caliche
4.5' moderately hard caliche

Board Determination

100 x 4.5' x 2.33 1,048.50
27 - 27 = 38.83 cubic yards
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Bureau Classifieation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

43+50 to 44+50 8.09' 2.2' 2.5' loose caliche
1.3' *rock
2.9' moderately hard caliche

Board Deternibation

100 x 4.2' x 2.33 978.60
; ; 27 = 27 =36.24 cubic yards

*Profile shows 1.0' of rock at station 44+00. However, total is 0.3' short of trench
depth as shown by Bureau. Accordingly, 3.0' is added to depth of rock.-

Bureau Classificdtion

44+50 to 45+50 7.98' 2.0' 2.0' loose caliche
1.3' rock
3.1' moderately hard caliche

Board Determination

100 x 4.4' x 2.33 1,025 20
27 c 27 -37.97 cubic yards

Bureau Classification

45+50 to 46+50 8.29' 2.0' 1.0' loose caliche
2.0' moderately hard caliche
2.0' rock
1.8' sandy and caliche

Board Determination

100 x 4.9' x 2.33 1,141.704228 cubic yards
27 = 27
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Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

46+50 to 47+50 7.80' 2.0' 1.0' moderately hard caliche
1.6' *rock
3.2' sandy caliche

Board Determination

100 x 3.7' x 2.33 862.1027 7= =31.93 cubic yards

*Profile shows 1.5' of rock. However, figures are 0.1' less than depth of trench.
Accordingly, O.1' is added to depth of rock. 

Bureau Classifleation

47+50 to 48+50 8.09' 1.7' 1.5' moderately hard caliche
1.5' rock
3.9' sandy caliche

Board Determination

100 x 4.95' x 2.33 1,153.35
27 = 27 =42.721cubic yards

Bureau Classifieation

48+50 to 49+50 8.09' 2.0' 1.0' loose caliche :
2.0' moderately hard caliche
3.6 sandy caliche

Board Determination

100 x 3.8' x 2.33 885.40 7 .b c
.-- 27. T 27 =32.79 cubitgyards
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Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

49+50 to 50+00 7.7 1' 2.0' 1.0' loose caliche
3.0' moderately hard caliche
2.2' sandy caliche

Board Determination

50 x 4.1' x 2.33 477.65_ 76 ui ad
27 - 27 =76 ui ad

Line total- 1, 666.85 cubic yards
Less quantity reasonably anticipated- 319.00

1, 347. 85 cubic yards

JB&C ROCK CLAIM (ExH. A)

661"

Station Average Depth Total

0±00-12+85 7.4' 820.6 cubic yards
19±00-26+24 3.5' 62.6
26+24-36±50 2.8' 247.9
36+50-50+00 5.0' 582.5

Total 1,713.6 cubic yards

66G

Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

0+00 to 1+50 8.2' 2.9' 1.1'-soft caliche
*1 1'-rock
3.2'-cemented caliche and sand

with hard seams mixed through-
out.

672
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

150x4.8'x2.33 1,677.60 X
0 0; : 20 - =62.13 cubic yards27 27

*Profile shows 1.0' of rock at station 1+100. However, figures total 0.1' less than
depth of trench as shown by Bureau figures. Accordingly, 0.1' is added to rock at
this point.

Station 32+54.3 on 66 mainline is equivalent to 0+00 on 66 G. A
bore log at 32+54 has been described in detail, supra. It shows caliche,
hard boring, strongly cemented from 3.4' to 5.5'.

Bureau Classifioation

1+50 to 2+50 8.6' 3.5' 1.0'-soft caliche
0.5'-rock
3.6'-cemented sands and caliche

Board Determination

100 x 3.3' x 2.33 768.9027 0 0 = 27 =28.48 cubic yards

Bureau Classification

2+50 to 3+50 8.8' 3.8' 1.0'-soft caliche
0.8'-rock
2.0'-moderately hard caliche
l.2'-cemented sands and caliche

Board Determination

100 x 4.4' x 2.33 1,025.20
27 - 27 =37.97 cubic yards
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674 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 I.D.

Bureau Classifieation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

3+50 to 4+50 9' 5.0' 0.5'-rock
1.0'-moderately hard caliche
1.6'-cemented sands and caliche

-Board Determination

100 x 2.3' x 2.33. 535.90
27 - 27 =19.85 cubic yards-

.Bureau Classifleation

4+50 to 6+50 No measurement taken

Bureau Classification

6+50 to 7+50 9.4' 4.5' 1.0'-loose caliche
3.9'-moderately hard caliche

Board Determination

100 x 4.4' x 2.33 1,025.20
___________ =-,, =37.97 cubic yards27 27

Bureaw Classiflcation

7+50 to 8+50 9.7' 4.0' 1.0'-loose caliche
*2.0'-caliche
2.7'-moderately hard caliche

Board Determination

100 x 5.2' x 2.33 1,211.60
27 27 =44.87 cubic yards

*There are two profiles at station 8+00. One describes this 2.0' of caliche as soft,
the other does not.



APPEALS OF JB&C COMPANY
Septenber 28, 1977

Bureau Cldssinication

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

8+50 to 9+50 9.6' 3.7' 1.1'-loose caliche
*2.0'-caliche
1.0'-rock
1.8'-soft caliche

Board Determination

100 x 5.3' x 2.33 41,234.90 -
27 =-' 27- =45.74 cubic yards

*There are two soil profiles at section 9+00: One describes this 2.0' of caliche as
soft, the other does not.

Bureaul Classiflcation s

9+50 to 10+50 9.8' 3.8' 1.0'-loose caliche
0.9'-moderately hard caliche
0.8'-rock

*3.3caliche-

Board .Deterination

100 x 5.5' x 2.33 1;28I:50
27 - 27 -4746 cubicyards

Bureau. Classifoation -

10+50 to 11+50 9.9' 3.6' 1.0'-lo-ose caliche and gravel
:*1.7 rock
2.0' -moderately hard caliche
1.6'-sand

Board Determination

100 x 4.2' x 2.33. 978.60-
27 - -{: 27= 36.24 cubic yards27 27

*There are two soil profiles at station 10+00. One describes this 3.3' of caliche as
soft, the other does not.
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Bureau Clasifcation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

11+50 to 12+50 10.2' 3.6' 1.8'-loose caliche
1.6'-rock
1.5'-moderately hard caliche
1.7'-sand

Board Determination

100 x 4.0' x 2.33 932
27 = 27 =34;52 cubic yards

Bureau Classifioation

12+50 to 13+50 9.3' 3.7' 1.0'-loose caliche
1.6'-rock
1.4'-sand with some caliche chunks
*1.6'caliche

*There are two soil profiles at section 13+00. One describes this 1.6' of caliche as
soft, the other does not.

Board Determination

100 x 3.7' x 2.33 862.10
27 = 27 ==31.93 cubic yards

A bore log on centerline at station 13+00 shows in part:
0.0'-4.0'-fine sandy loam: easy boring, no cementation; numerous

caliche gravels "-3" at 3.0'-4.0', calcareous 3.0'-4.0'.
4.0'-6.5'-caliche: hard boring; strongly cemented.
6.5'-10.0'-fine sandy loam: easy boring, numerous caliche gravels

S" to 1", calcareous. (16" auger to 4.0'.)

Bureau lassification

13+50 to 14+50 10.2' 3.8' 0.8'-caliche gravel
1.6'-rock
4.0'-caliche

[84 .
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September 28, 1977

Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 5.6' x 2.33 1,304.80
27 ;-= ' 27 -48.32 cubic yards

Bureau C7lassification

14+50 to 15+50 9.4' 3.3' 0.4'-caliche gravel
1.7'-fractured caliche, sand in

cracks
i .6'rock
1.0'-soft caliche
1.9'-coarse sand

Board Determination

100 x 3.8' x 2.33 885.40
27 = 27 =32.79 cubic yards

Bureau Classification

15+50 to 16+50 All soil

Bureau Classification

16+50 to 17+00 6.1' 3.0' 3.1'-soft caliche

Board Determination

50 x 3.1' x 2.33 361.15
27 = 27 =13-38 cubic yards
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Bureau Classcation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

17+00* to 17+50 6.0' 2.5' 3.5'-soft caliche

Board Determination

50 x 3.5' x 2.33 407.75;
27 =.27 =15.10 cubic yards

*Profile states that'stations i7+00 and 17+25 were not taken with a pick due to
danger'of caving.

Bureau C7assifcation

17+50 to 18+50 All soil

Bu'reau Classifiiation

18+50 to 18+85; 8.3' 2.5' 1.0'-caliche
1.3'-cemented sand and caliche
3.5'-soft caliche

Board Determination

35 x 5.15' x 2.33 419.98 .c
27 27 = 15.55 cubic yards

Bureau Classifcation

18+85 to 19+25 9.0' 1.2' 0.6'-caliche-gravel
2. : 2.1cemented caliche and sand
1.5'-sand with caliche seams
3.6'-soft caliche

Board Determination

40 x 6.75' x 2.33 629.10
27 = 27 =23.30 cubic yards



495] 679APPEALS OF JB&C COMPANY

September 28, 1977

Bureau Classiflcation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

19+70 to 20+50 10.4' 2.6' 1.0'-loose-caliche
0.8'-rock
1.8'-moderately hard caliche
2.2'-hard sandstone
2.0'-caliche

Board Determnsiation

80 x 7.3' x 2.33 1,360.72
27 - 27 =50.40 cubic yards

Bureau Glassification

20+50 to 21+50 10.1' 2.1' 1.0'-loose caliche with hard
chunks

0.5'-rock
2.4'-caliche
4.1'-cemented sandstone

Board Determination

100 x 7.5' x 2.33 1,747.50
27 = 27 -64.72 cubic yards

Bureau Classi/ication

21+50 to 22+50 9.8' 2.1' 1.4'-loose caliche
0.5'-rock
1.8'-moderately hard caliche
0.7'-rock
3.3'-cemented sauces

Board Determination

100 x 3.7' x 2.33 862.10
27 27 .93 cubic yards
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Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

22+50 to 23+50 9.7' 2.2' 0.7'-loose caliche
0.5'-rock
2.2'-caliche with rock chunks
.3'-sandstone

2.8'-sands

Board Determination

100 x 4.35' x 2.33 1,013.55 3
27 - 27 =37.54 cubic yards

Bureau Classification

23+50 to 24+50 9.2' 2.2' 1.0'-loose caliche
1.2'-moderately hard caliche
0.7'-rock
1.5'-caliche
1.1 '-sandstone
1.5 '-sand

Board Determination

100 x 4.9' x 2.33 1,147.70 =
27 - 27 =42.29 cubic yards

Bureau Classification

24+50 to 25+20 9.0': 1.8' 1.2'-loose caliche
1.8'-moderately hard caliche
0.7'-rock
3.9'-sands and gravels

Board Determnation

70 x 3.0' x 2.33 489.30
27 = 27 18.12 cubic yards

Line Total 820.60 cubic yards



681APPEALS OF JB&C COMPANY
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A bore line on centerline beyond end of construction at station 26+24
shows in part:

0.0'-4.5'-sandy loam: easy boring; no cementation; numerous caliche
gravels 3.5'-4.5'.

4.5'-6.0'-caliche: moderate boring, strongly cemented.
6.0'-10.0'-sandy loam (calcareous): easy boring; no cementation

(16" auger to 4.5').

JB&C RocE CLAIM (ExH. A)

66G

Station Average Depth Total

0+00-12+83 2.3' 257. 8 cubic yards
18+50-25+20 4.0' 231. 6

Total 489. 4 cubic yards

66H

Bureau Classifiation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

0+00 to 1+50 8.07' 3.0' 0.5'-loose caliche
1.2'-moderately hard caliche
3.4'-soft caliche

Board Determination

150 x 4.6' x 2.33 1,607.70
7 27 = 27;;-59.54 cubic yards27 - 27

Lateral 66H intersects the 66 mainline at station 35+72.5. A bore log
on the mainline at 35+42, 33' left has been described in detail, supra.
It shows in part:

3.6'-8.3'-caliche (gravels)-moderate boring 3.6'-4.6', easy boring
4.6'-8.3', indurated; caliche in gravel from 3.6'-4.6', caliche
from 4.6'-8.3'.
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Bureau Classifcation

Average Depth
Station. Trench Top Balance of Excavation

Depth Soil

1+50,to 2+50 7.99' 3.0' 0.8'-moderately hard caliche
4.0'-soft caliche

Board Determination

100 x 4.8' x 2.33 1,118.40
27 = 27 =41.42 cubic yards

Bureau Classifcation

2+50 to 3+50 7.80' 4.5' 0.8'-loose caliche
1.2'-moderately hard caliche
1.3'-cemented caliche gravel

Board Determination

100 x 2.5' x 2.33 582.50
27 -27=21.57 cubic yards27 27

Bureau Classification

3+50 to 4+50 7.99' 5.0' 2.5'-moderately hard caliche
1.0'-cemented caliche gravel

Board Determination

100 x 3.5' x 2.33 815.50
27 = 27 =30.20 cubic yards

Bureau Classification

4+50 to 5+50 7.88' 5.0' 2.0'-moderately hard caliche
0.9'-cemented caliche gravel

Board Determination

100 x 2.9' x 2.33 675.70
27 = 27 =25.03 cubic yards
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Bureau Classification .

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

5+50 to 6+50 8.12' 5.0' *1.12-cemented caliche gravel
2.0'-soft caliche

Board Determination

100 x 3.12'x2.33 '726.96
27 = 27 =26.92 cubic yards

*Bureau shows 1.0' cemented caliche gravel at station 5+00. However, Bureau
figures are 0.12' less than depth of trench. Accordingly, this amount isladded to
cemented caliche gravel.

Bureau Classification

6+50 to 7+50 8.06' 5.0' I.0'-cemented caliche gravel
2.6'-soft caliche

Board Determination

100 x 3.6' x 2.33 838.80 - c .
27 = 27 =3.07 cubic yards

Bureau CZassification

7+50-to 8+50 8.22' 5.0' 1.6 '-cementedcaliche'gravel
1.6'-soft caliche

Board Determination

100 x 3.2' x 2.33 745.60
27 * 27 =27.61 cubic yards

Bureau Classiflcation

8+50 to 9+50 8. 27' 5. 0' 2.0'-cemented caliche gravel
1.3'-soft caliche

Board Determination

100 x 3.3' x 2.33 768.90
7 =- 7=28.48 cubic yards

248-048-77-14
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Bureau CZassiflcation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

9+50 to 10+50 8.41' 4.5' 0.5' -soft caliche
3.4'-cemented caliche gravel

Board Determination

100 x 3.9' x 2.33 908.70
27 - 27 =33.65 cubic yards

Bureau Classification

10+50 to 11+50 8.41' 4.0' *4.41'-cemented caliche gravel

Board Determination

100 x.4.41' x 2.33 1,027.53
27 = 27 =38.06 cubic yards

*Profile shows 4.0' cemented caliche gravel. However, Bureau figure totals 0.41'
less than depth of trench. Accordingly, this figure is added to cemented caliche gravel.

Bureau Classification

11+50 to 12+50 8.23' 4.0' 0.8'-softcaliche
3.5'-cemented caliche gravel

Board Determination

100 x 4.3' x 2.33 1,001.90
27 - 27 =37.11 cubic yards

Test pit No. 3 was located at station 12+00, 45' left, shows in part:
0.0'-4.2'-fine sandy loam: easy digging, no cementation.
4.2'-10.0'-caliche: easy digging, strong cementation.
(Digging was accomplished after blasting-5 holes drilled to a depth

of 10. 0' on 3' centers--5-8 sticks of dynamite).

[84 .D.
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Bureau Classiflcation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

12+50 to 13+50- 8.8' 4.5' 1.8'-soft caliche
3.1'-moderately hard caliche

Board Determination

100 x 4.9' x 2.33 1,141.70 .c
27 = 27 =42.28 cubic yards

A bore log at station 12+77, 25' right, shows in part:
0.0'-2.5'-loamy sand: easy boring; noncemented.
2.5'-4.6'-sandy loam: easy boring; noncemented; scattered caliche

gravels 1".
4.6'-5.3'-loamy sand: easy boring; nonceinented; few caliche gravels

to 3" diameter.
5.3'-13.3'-caliche: hard boring, indurated.
13.3'-15.0'-loamy sand: easy boring; noncemented (16" auger to

5.3'.)E

Bureau Classification

13 +50 to 14+50 8.34' 4.5' 1.5'-soft caliche
2.8'-moderately hard caliche

Board Determination

100 x 4.3' x 2.33 1,001.90 -
27 - 27 - 37.11 cubic yards

Bureau Classifeation

14+50 to 15+50 8.27' 4.0' 1.0'-soft caliche
1.0'-moderately hard caliche
1.2'-rock
1.1 '-moderately hard caliche

49a]
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Board Determination

- Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 4.3' x 2.33 1,001.90-27.. 27 =37.11 cubic yards

Bureau Classifioation

15+50 to 16+50 8.81' 4.0' 1.0'-soft caliche
1.3'-moderately hard caliche
*1 .4'-rock
1.1'-moderately hard caliche

Board Determation

100 x4.8'x2.33 1,118.40
27 27 =41.42 ubic yards

*Profileshows l.2' rockatl6+00. However, Bureau figures total 0.2' less than depth
of trench as shown by Bureau figures. Accordingly, 0.2' is added to rock.

Bureau Cawsi/ication

16+50 -to 17+50 4.5' - 1.0'-soft caliche
1.0'-rock
1.7'-moderately hard caliche

Board Determination

100 x 3.7' x 2.33 862.10
27 - 27 =31.93 cubic yards

Bureau Classification

17+50 to 18+50 7.98' 3.5' 1.0'-soft caliche
1.5'-rock
2.5'-moderately hard caliche

Board Determination

100 x 4.5' x 2.33 1,048.5027 ;7 ~=38.83 cubic yards
27 - 27
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Bureau Classiflcation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

18+50 to 19+50 7.87' 3.0' 1.0'-soft caliche
1.2'-rock
*2;67' moderately hard caliche

Board Detersninatidt-,.

100 x 4.87' x 2.33 1,34.714203
27 271 . 4.3cubic yard

*EXtrapolated figure not shown on Bureau classification or profile.

B reau Classiflcation

19+50 to 20+50 7.29' - 3.0' 0.8'-soft caliche: 
1.4'-moderately hard caliche
1.0'-rock
1.2'- moderately hard caliche

Board Deterninaion

100 x 4.4' x -2.33. 125.20=37*97 cubic yards
27 27

Bureau Clssifeation

20+50 to 21+50 7.SQ' 2.0' 2.8'-MCH
1.0'-rock
2.3' sand and caliche

Board. Deterrnwinatibn 

100 x 4.95' 2.33 1,533542.72 cubic yards
27 2

Bureau CZassifcation

21+ 50 to 22+50 8.32' 2.0 ' 1.0' -soft caliche
2.0'-rock.
3.8- sanid and caliche

4D35]
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 4.9 x 2.33 1,141.70
27 -= 27 =42.28 cubic yards

Bureau Classification

22+50 to 23+50 8.20' 2.4' O.8'-soft caliche
1.4'-rock
1.0'--MHC
3.1'-sand

Board Dete mination

100 x 3.2' x.2.33 745.60
- 0 27 = 27 =27.61 cubic yards

Bureau Classification

23+50 to 24+50 8.08' 2.0' 1.0'-soft caliche
3.0'-moderately hard caliche
2.6'-sand

Board Determination

100 x 4.0' x 2.33 932
27 = 27=3452 cubic yards

L.Bureau Classification

24+50 to 25+20 8.07' 2.8' 1.4'-soft caliche
2.8'-moderately hard caliche
2.0'-sand

Board Determination

70 x 4.2' x 2.33 685.02
27 = 27 =25.37 cubic yards

66H Line Total=881.84
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Bore log at 26+12, 88' left, shows in part:
0.0'-3.4'-loamy sand; easy boring; noncemented
3.4'-4.3'-gravels; noncemented; moderate boring
7.0'-10.5'-loamy sand; moderate boring; noncemented; numerous

caliche gravels to 1" diameter

JB&C RocK CLAIM (EXH. A)

Station Average Depth Total

66H

0+00-12+76 3.4' 375 cubic yards
12+76-25+20 5.8' 622. 6

Total 997. 6 cubic yards

66i

0+00 Bureau figure'' Rock and moderately hard caliche-
4.1 cubic yards

Lateral 66J intersects the 66 mainline at station 39+97.5. A bore log
at 39+97 on the mainline has been described in detail, supra, and shows
caliche, hard boring, strongly cemented from 2.3' to 4.7'.
0+50 Material was not classified. Nevertheless an Inspector's

Report, dated November 6, 1970, referring to the
area from station 0+25 upstream, states the backhoe
was laying topsoil on right side of line and caliche
material on the left.

Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

3+50 to 4+50 7.57' 4.0' 1.4'-soft caliche
0.8'-moderately hard caliche
1.4'-caliche
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Board Deterqmination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 3.6' x 2.33=838.80=31.07 cubic yards
27 27

: .S : Bureau Classifleation

4+50 to 5+50 7.57' 4.0' 1.2'-soft caliche
0.4'-rock
2.0'-moderately hard caliche

Board Determination

100 x 3.6' x 2.33=838.80=31.07 cubic yards
27 27.

Bureau lCZassifcation,

5+50 to 6+50 7.64' 4.6' 0.7'-soft caliche
0 5'-rock
1 .9'-caliche

: .$ 9 S Board Determination

.100 x 3.1' x 2.33=722,30=26.75 cubic yards
27 . 27

Bureau CZasSification

6+50 to 7+50 7.90' 44.5i' O.6'oft caliche
1.0'-moderately hard caliche- 
:i1.8'-caliche

Board Determination-

100 X'3.4` x 2.33 792.20
2 2=7 2=29.34 cubic yards

:7:.; - 27,
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Bureau Classiftcation :

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

7+50 to 8+50 7.86' 4.4' 0.9'-soft caliche .
1.1'-moderately hard caliche
1 .5'-caliche gravel

Board Determinlation

100 x 3.5* x 2.33 466 .
2 ==30 20 cubic yards27 27

*Mr. Pedersen's diary indicates there was about 4 feet of caliche at station 8+00
(entry of November 9, 1970).

Bureau, Classifcation

8+50 to 9+50 8.07' 4.3' 1.3' -soft caliche
1.2'-moderately hard caliche
1.3' - caliche

Board Deternination

100 x 3.8' x 2.33 885.40
27 = 27 =32.79 cubic yards

Bureau Classification

9+50 to 10+50 7.98' 4.0' 1.2'-soft caliche
1.5'-moderately hard caliche
1.3'-caliche gravel

Board Determination , I

100 x 2.7' x 2.33 629.10 .
27 = 27 =23.30 cubic yards

495]
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Bureau C1assifcation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

10+50 to 11+50 8.09' 4.0' 1.8'-soft caliche
*1.19'-moderately hard caliche
1.1'-soft caliche

Board Determination

100 x 4.09' x 2.33 952.97 3
27 = 27 =35.29 cubic yards

Bureau Classification

11+50 to 12+50 8.37' 3.8' 1.3'-soft caliche
*0.57'-moderately hard caliche
1 .o0-soft caliche
1.7'-caliche

Board Determination

100 x 4.57' x 2.33 1,064.81 y
27 __=_27 39.44 cubic yards

27 - 27

*Profile shows 0.4' moderately hard cliche at station 12+00. However, figures
total 0.17' less than depth of trench as shown by Bureau. Accordingly, 0.17' is added
to depth of moderately hard caliche.

12+50 to 13+50 No classification

Bore log at station 13+00 (centerline) shows in part:
0.0'-4.5'-'sandy loam; easy boring; no cementation 0.0'-3.0';

numerous caliche gravels 3.0'-4.5'
4.5'-5.5'-caliche; hard boring, strongly cemented
5.5'-8.5'-sandy loam; moderate boring, numerous caliche gravels
8.5'-10.0'-sandy loam; easy boring; numerous peds. (16" auger to

4.5')

[84 I.D.t
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Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

13+50 to 14+50 8.13' 4.0' 1.0' soft caliche
3.6' moderately hard caliche

Board Determination

100 x 4.6' x 2.33. 1,071.803070 cubic yards
27 = 27

Bureau CZassifcation

14+50 to 15+50 8.03' 4.0' 1.5' soft caliche
3.0' moderately hard caliche

Board Determination

100 x 4.5' x 2.33 1,048.50
27 -= 27 =38.83 cubic yards

Bureau Classifi cation

15+50 to 16+50 7.f64' 4.0' 1.0' soft caliche
1.0' rock
2.1' moderately hard caliche

Board Ddtermnation

100 x 4.1' x 2.33 955.30
27 = 27 =35.38cubic yards

'Bureau Classiftcation

16+50 to 17+50 7.33' 4.0' 1.6' soft caliche
1.2' rock
1.0' moderately hard caliche

Board Determination

100 x 3.8' x 2.33 885.40
-27 27 =32.79 cubic yards
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Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

17±50 to 18+50 77.78' 4.0' 1.0' soft caliche
1.0' moderately hard caliche
1.48' rock*
0.3' moderately hard caliche

Board Determination

100 x 3.78' x 2.33 880.74
27 : = 27 =3?-62 cubic yards

*Profile shows 1.0' of rock at station 18+00. However, figures total 0.48' less than
depth of trench at this point as showniby Bureau. Accordingly, 0.48' is added to depth
of rock.

Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

19+50 to 20+50 8.44' 3.5' 1.0' soft caliche
1.0' rock
3.1' moderately hard caliche

Board Determination

100 x 5.1' x 2.33 1,188.30
27 -= 27 =44.01 cubic yards

Bureau Classiflcatibn

20+50 to 21+50 3.5' 1.5' soft caliche
2.0' rock
2.8' moderately hard caliche

Board Determination

100 x 6.3' x 2.33 1,467.90
27 = 27 = ,54.37 cubic yards

[84 ID.



695APPEALS OF JB&C COMPANY

Septembier 28, 1977

Bureau Classiflcation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

21+50 to 22+50 8.29' 3.5' 1.5' soft caliche
1.0' rock
2.8' moderately hard caliche

Board Deternmination

100W5.3' x 2.33 1,234.90
27 = 27 =45.74 cubic yards

Bureau CZassifcation

22+50 to 23+50 8.27' 4.0' 1.0' soft caliche
3.0' moderately hard caliche
1.0' sandy caliche

Board Determnination

100 x:4.5' x42.33 1,048.50
27 - 27 = -38.83 cubic yards

Bureau Classifleation

23+50 to 24+50 8.09' 3.5' 1.0' soft caliche
1.0' rock
2.6' moderately hard caliche
1.1' sandy caliche

Board Determination

100 x 5.2' xZ2.33 1,211.60
27 = 27 =44.87 cubic yards

495]
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Bureau Cassifeation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

24+50 to 25+20 8.57' 3.0' 2.0' moderately hard caliche.
1.0' rock
3.1' sandy caliche

Board Determination

70 x 4.55' x 2.33 742.10
27 ; 27 =27-48 cubic yards 27 27

Line Total-713.87 cubic yards

JB&C ROcK CLAIM (ExH. A)

66J -

: ; Station Average Depth Total

0+00-12+79 5.8' 640.1 cubic yards
12+79-25+20 3.2' 342.7

Total 982.8 cubic yards

66K

0+00 to 0+50 Bureau figure, rock to moderately hard caliche, 8.6
cubic yards

Lateral 66K intersects the 66 mainline at station 44+32.8. A bore log
at 44+01 (44+ 00) on the mainline has been described in detail supra and
shows caliche, moderate boring, indurated from 1.0' to 8.0'.

[84 I.D.
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Bureau Classiflcation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

0+50 to 1+50 8.18' 1.3' 2.0'loose caliche
1.0' rock
3.0' moderately hard caliche
1.4' sand and caliche

Board Determrination

100 x 6.7' x 2.33 1,561.10
2727= 57.82 cubic yards

Bureau Classifieation

1+50 to 2+50 8.54' 1.3' 2.0' loose caliche
0.8' rock.
3.0' moderately hard caliche
1.9' sand and caliche

Board Determination

100 x 6.75' x 233 1,572.75
27 = --27 =58.25 cubic yards27 '27

Bureau Olassifiation

2+50 to 3+50 9.04' 1.5' 2.0' loose caliche
7 I. A 1.5' rock

3.5' moderately hard caliche
I. ; : 2.0' sand and caliche

Board. Deter'mnination

100 x 7.5' x 2.33 1,747.50 c d
1 4 27 S I - 27 =64-72 cubic yar s

49e5]
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Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

3+50 to 4+50 92.6' 1.2' 1.2' loose caliche
* ; 1.2' rock
* 3.4' moderately hard caliche

2.8' sand and caliche

Board Determination

100 x 7.5' x 2.33 1,747.50
27 = 27 = 64.72 cubic yards

27~~~~~~~~~~~~~~~~~ 27

Bore log on centerline at station 4+23 shows in part:
0. 0'-4. 5'-fine sandy loam, easy boring, occasional basalt and

caliche gravels, 2.0'-4.5'
4.5'-7.0'-fine sandy loam, moderate boring, weakly cemented
7.0'-10.0'-fine sandy loam, easy boring, occasional basalt and

caliche gravels (All boring with 16" auger)

Bureau Classification

4+50 to 5+50 9.39' -* 1.2' 1.0' loose caliche
2.2' rock
2.0' moderately hard caliche
3.5' sand and caliche

Board Determination

100 x 6.95' x 2.33, 1,619.35 c y=59.98 ubic yards
27, 27

'Bureau Classification

5+50 to 6+50 9.67' 1.4' 1.5' loose caliche
2.0' rock

- 2.3' moderately hard caliche
3.0' sand and caliche
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 7.3' x 2.33 1,700.90
27 27 =63 cubic yards

Bureau Classification

6+50 to 7+50 9.54' 1.5' 1.0' loose caliche
1.8' rock
2.0' moderately hard caliche
4.0' sand and caliche

Board, Determination

100 x 6.8' x 2.33 1,584.40
27 = 27 =58.68 cubic yards

Bureau Classification

7+50 to 8+50 9.67' 1.2' 2.0' loose caliche
.1.0' rock
3.0' moderately hard caliche
3.0' sand and caliche

Board Determ'ination

100 x7.5' x 2.33 1,747.50
*2 0 l 7 5' - 2>47 50=64.72 cubic yards

Bureau Classification -

8+50 to 9+50.. 9.43' 1.2' 1.0' loose caliche
1.0' rock

* - 3.0' moderately hard caliche
3.7' sand and caliche

Board Determination

100 x.6.85' x 2.33 1,596.05
27 = 27 =59.11 cubic yards

248-048-7T-15

699
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Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

9+50 to 10+50 9.06' 4.0' 1.0' loose caliche
1.5' rock
3.0' sand and caliche

Board Determination

100 x 4.0' x 2.33 932
0 27 * = 2- =34.52 cubic yards27 27

Bureau Classification

10+50 to 11+50 8.75' 4.0' 2.0' moderately hard caliche
3.3' sand and caliche

Board Determination

100 x 3.55' x 2.33 850.45
27 - 7 =31.49 cubic yards

Bureau Classification

11+50 to 12+50 All common

Bore log on centerline at 12+80 shows in part:
0'-2.0'-fne sandy loam (spoil bank): easy boring, occasional basalt

and caliche gravels
2.0'-6.0'-fine sandy loam: easy boring, occasional basalt and caliche

gravels
6.0'-7.5'-caliche: hard boring, strongly cemented
7.5'-10.0'-sandy loam: easy boring (16" auger to 6.0')

Bureau Classification

13+50 to 14+50 9.2' 4.0' 0.7' soil and caliche
0.3' rock

;1.4' moderately hard caliche
2.8' brown sand
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 2.05' x 2.33 477.65
27 27 17.69 cubic yards

Bureau Classification

14+50 to 15+50 9.2' 5.6'. 0.5' gravel
1.0' moderately hard caliche
2.0' brown sand

Board Determination

100 x 1.5' x 2.33 349.50 . :
27 = 27 =12.94 cubic yards

Bureau Classification

15+50 to 16+50 9.4' 4.3' 0.5' gravel
1.3' moderately hard caliche
1.6' soft caliche
1.7' brown sandstone

Board Determination

100 x 4.6' x 2.33 1,071.80
2727 = 3 9.70 cubic yards

Bureau Classification

16+50 to 17+50 9.2' 4.5' 1.5' gravel
3.2' soft caliche

Board Determination

100 x 3.2' x 2.33 745.60
27 = 27 =27.61cubic yards
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Burecu Clcssifc'ation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

17+50 to 18+50 9.6' 2.6' 1.2' caliche gravel and soil
3.0' light grayish sand and caliche

layers

Board Deterrminatioln

100 x 1.5' x 2.33 34 9 50
27 = 27 -12.94 cubic ards I 27 27

Bureaw-Classiflcation

18+50 to 18+90 10.4' 1.7' 3.0' moderately hard caliche with
rock chunks

5.7' sandy clayish loam

Board Deternination

40 x 3.0' x 2.33 279.601035
27 = 27 ubic yards

Bore log at 18+86,.80' right, shows in part:
0'-1.0'-sandy loam (spoil bank): easy boring, occasional basalt and

caliche gravels
1.0'-6.5'-sandy loam: easy boring 1.0'-2.0'; moderate boring 2.0'-

6.5'; occasional basalt and caliche gravels 1.0'-2.0'; occasional
caliche gravels 2.0'-6.5'

6.5'-10.0'-very fine sandy loam: easy boring, no cementation (16"
auger to 2.0')

Bureau 'Classification

18+90 to 19+50 8.4' 1.8' 1.5' loose caliche
0.5' rock
1.5' moderately hard caliche
3.0' sandy loam and clayish

[84 I.D.
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- -- Board Determination

Average Depth
Station Trench Top : Balance of Excavation

Depth Soil

60 x 3.5' x 2.33 489.30 :
27 = 27 = 18.12 cubic yards

Bureau Classifeation

19+50to 20+50 . 8.8' '1.1' 1.0 loose caliche
2.0' moderately hard caliche with

rock chunks
1.0' sands and caliche gravels
3.7' sandy loam and clayish mixed

Board Determination

100 x 3.0' x 2.33 699
=- -=25 89 cubic yards

27. .2

Bureau Ccissifoation

20+50 to 21+50 9.0' 1.4' .1.3' loose caliche and soil
0.5' rock
1.8 solid moderately hard caliche
0.5' rock
1.0' cemented sands and caliche
2.5' sandy loam and clay mixed

Board Deternination

100 x 3.95' x 2.33 920.35
* :27 0 - = 27 =34.09 cubic yards

Bureau Classifieation

21+50 to 22+50 9.3' 1.4' :3.5' moderately hard caliche, rock
chunks mixed

1.0' rock
.1.4' cemented sands and gravels
2.0' sands, cemented
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Board Determination

[84 I.D.

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 6.1' x 2.33 1,421.3
1 OO=x 6.'x52.64 cubic yards

27 27

Bureau Classifcation

22+50 to 23+40 9.2' 1.5' 1.0' soil and caliche
1.2' moderately hard caliche
2.3' rock
1.2' hard sands

Board Determination

90 x 4.0' x 2.33 838.80
27 - 7 =31.07 cubic yards

Bore log at 23+13, 15' right, shows in part:
0'-1.5'-fine sandy loam: easy boring; numerous caliche gravels;

hard boring at 1.5'
1.5'-4.5'-caliche: hard boring, strongly cemented
4.5'-7.0'-sandy loam: easy boring; no cementation; calcareous
7.0'-10.0'-loamy sand: easy boring; numerous basalt and caliche

gravels (16" auger to 1.5')

Bureau Classification

23+40 to 24+50 9.6' 1.3' 1.0' soil and caliche
1.0' moderately hard caliche
2.3' moderately hard caliche with

rock seams
2.3' sands and fine gravels
1.8' cemented sands and gravels

- I * 3 Board Determination

110 x 3.8' x 2.33 973 367 cubic yards
27 27
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Bureau Clasification

705

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

24+50 to 25+50:;, 10.0' 2.0' 1.8' loose caliche
0.8' soil
2.0' cemented layers of moderately

hard caliche
4.2' sands with mixed hard layers

of fine caliche

Board Determination

100 x 5.9' x 2.33 1,374.70-5091 cubic yards
27 = 27

Bureau Classification

25+50 to 26+50 10' 2.0' 3.0' loose caliche and gravel
2.0' cemented sands and gravels
0.5' rock
0.5' cemented gravels
2.0' sands and gravels mixed

Board Determination

100 x 0.5' x 2.33 116.50
=4.31 cubic yards

27 27

Bureau CZassification

26+50 to 27+50 9.9' 2.0' 1.0' -soft loose caliche
3.5'-sands and thin layers mod-

erately hard caliche
2.9'-clayish and sandy loam

Board Determination

100 x 1.75' x 2.33 407.75
27 = 27 15.10 cubic yards
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Bubreaub. Cassifloation

[84 I.D.

Average Depth
Station Trench Top Balance of Excavation

-Depth Soil

27+50 to 28+50 10.0'. 2.2' 1.7'-broken caliche:
1.0'-rock
1.1'-moderately hard caliche
4.0'-sand

Board Determination

100 x 3.8' x 2.33. 88M50432.76. cubic yards
27 27

Bureau Classification

28+50 to 29+50 10.2' 2.8' 1.0'-caliche chunks
1.3'-rock
5.1'-sand with clayish seams

Board Determination

100 x 2.3' x 2.33 535.90
27 - 27 =19.85 cubic yards

Bureau Classifieation

29+50 to 30+50 9.1' 2.8' 0.8'-caliche chunks
0.6'-rock
1.1'-soft caliche

. I 1.3'-sand
2.5'-clay

Board Determination

100 x 2.5' x 2.33. 582.50
27 27 21.57 cubic yards
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Buretau CZassifieation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

30+50 to 31+50. 8.5' .3.6' 1.5'-calichesoiandgravelmixed
2.3'-sandstone
1.1'-clay

Board Determination

100 x 3.05' x 2.33 710.65
27 27.~26.32 cubic yards

Bureau C1assification 

31+50 to 32+50 8.8' 3.6'. 1.0'-gravel and caliche
2.3'-moderately hard caliche
1.9'-sand

Board Determination

100 x 2.8' x 2.33 652.40
27 = 27 . =24.16 cubic yards

Bureau C/lassifcation

32+50 to 33+50 9.3' 4.0' 2.3'-mostlysoil with some caliche
1.0'-rock
2.0'-coarse sand

Board Determination.

100 x 2.15' x 2.33 500.95-18.55 cubic yards
7 T -- : 8 ubc ad27 27

*Bureau Classification

33+50 to 34+50 9.8' *6.3' 3.5'-caliche
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Board Determination

Average Depth
Station Trench Top Balance of Excavation.

Depth Soil

100 x 3.5' x 2.33 815.50
2 -= 27 =30.20 cubic yards

*Bureau Classification

34+50 to 35+50 9.5' 6. 0' 3.5'-caliche

Board Determination

100 x 3.5' x 2.33 815.50
27 - 27 = 30.20 cubic yards

*Bureau Classif/cation

35+50 to 36HF50 9.2' 6.1' 1.5'-caliche
1.6'-sandstone

Board Determination

100 x 3.1' x 2.33 722.30
27 - 27~ =26.75 cubic yards27 27 * 

*Bureau Classifeation

36+50 to 37+50 8.8' 5.5' 0.5'-caliche
2.8'-cemented gravel

Board Determination

100 x 1.9' x 2.33 442.70
27 - 27 =16.40 cubicyards

*Bureau lasifoation

37+50 to 38+33.9 8.1' 4.4' 1.5'-soil and caliche gravel
2.2'-caliche

*A note on profiles states, that from 34+00 to 38+33.9, classifications below top
soil are estimates.
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Board Determination

83.9 x 2.2' x 2.33 430.07
27 = 27 =15.93 cubic yards

Line Total
Less: Quantity reasonably anticipated

1,269.16 cubic yards
331.00

938.16 cubic yards

A bore log on centerline at station 38+33.9 shows in part:
0.0'-1.0'-very fine sandy loam: easy boring; no cementation
1.0'-5.5--fine sandy loam; easy boring; occasional basalt and caliche

gravels W"-3".
5.5'-7.5'-sandy loam (calcareous): moderate boring; strongly

cemented
7.5'-10.0'-fine. sandy loam: easy boring; no cementation. (16"

auger to 5.5'.)

-JB&C RocK CLAIM (EXH. A)

66K

Section. Average Depth Total

0+00-12+00 7.3' 756.0 cubic yards
12+00-14+30 3.6' 71.5
14+30-18+91 normal
18+91-20+25 3.5' 41.1
20+25-22+25 7.5' 129.4
22+25-25+00 3.7' 88.0
25+00-38+00 4.8' 538.5

Total 1, 624.5 cubic yards
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66K-2

Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

0+0 to 0+50 3.7' 1.0'-loose caliche
1 .0'-rock
1.0'-moderately hard caliche
,,0.5'-rock
1.3'- hard cemented [sand]

Board Determination

50 x 3.5' x 2.33 407.75 1 0 . yad
27 = 27 =15.l0cubcyards

Line 66 K-2 extends northwest from station 13+85.9 on 66K. The
bore log on centerline of 66K at station 12+80 shows caliche, hard boring,
strongly cemented from '6.0'-to 7.5'.

Bureau Classification

0+50 to 1+50 8.2' 2.2' 2.8'-mass san-ds, seams of small
gravels

0.8'-rock
2 .4'-cemented sands ald gravels

moderately hard

Board Determination

l00 -x 0.8' x 2.33 186.40
27: -~ 27 =6. 90 cubic yards -

Bureau Cflassification

1+50 to 2+50 7.9' 4.0' 1.5'-rock
- 1.0'-MHC
1.4'-brown sand

Board Determination

100 x 2.5' x 2.33 582.50
27 - 27 -21.57 cubic yards
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Bureau Clasi/fication

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

2+50 to 3+20 8.4' -. 3.0 0.5'-fine gavel

2.0'-sand and small chunks
caliche

2.9'-sand Awith large 'chunks

caliche

Board Detzermination

70 x 1.45' x 2.33 236.49 - :
27 = 27 =8.76 cubic yards

66K-2 Line Total 52.33 cubic yards

JB&C RocK CLAIM (EXH. A)

66-K2

Station Average Depth Total

0+00-3+20 4.0' 110.1 cubic yards

66K-3

Bureau Classifloation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

0+00 to 1+50 9.5' 1.7' 0.7'-soil and small caliche chunks
2.0'-moderately hard caliche
5.0'-sand and seams of sand-

stone

495 
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

150 x 4.5' x 2.33 1,572.75 --5825 cubic yards
27 27

Station 0+00 on 66K-3 is equivalent to station 18+91.6 on 66K.
The bore log on 66K at station 18+86, 80' right, has been described in
detail, supra. The only caliche shown is occasional basalt and caliche
gravels and occasional caliche gravels.

Bureau Classi~fcation

1+50 to 2+50 9.0' 3.2' 1.4'-gravel
1.6'-soft caliche
2.8'-sand and seams of sandstone

Board Determination

100 x 3.0' x 2.33 699 . yad
27 27 ubic yards

Bureau Classifieation.

2+50 to 3+50 8.6' 2.9' 1.0'-gravel
2.0'-moderately hard caliche
2.7'-brown sand

Board Determination

100 x 2.0' x 2.33 466
27 =-- 7 17.26 cubic yards

Bureau Classifieation

3+50 to 4+50 8.5' 2.5' 1.7'-soil and some gravel
0.1'-rock
0.8'-moderately hard caliche
1.0'-soft caliche
2.4'-brown sand
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 1.9' x 2.33 442.70164cuiyad
27 - 27 =1 4 ui ad

Bureau Classiflcation

4+50 to 5+50 8.9' 4.7' .9'-rock
1.7'-moderately hard caliche with

small volcanic type rocks about
1" diameter

1.6'-soft caliche

Board Determ~ination

100 x 4.2' x 2.33 978.60
27 27 ~=36.24 cubic yards

Bureau Cassification

51-50 to 6+50 9.0' 3.6' 2.0'-soil-sand
1 5'moderately hard caliche
I.9'-brown sand

Board Detemination

100 x 1.5 x 233 349.50-1.4cui ad
27 - 27 =29 ui ad

Bureau Classification

6+50 to 7+50 8.7' 2.8' 2.5'-soil and gravel
1 .0'-caliche chunks
1.0'-rock
1.4'moderately hard caliche

Board Determination

100 x 3.4' x 2.33 792.20
27 - 27 29.34 cubic yards
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Bureau Classifeation

[84 I.D.

Average Depth
Station Trench ToD3 Balance of Excavation

Depth Soil

7+50 to 8+50. . 8.7' 2.4' 3.5'-nass sands with layers of
small gravels

0.5'-rock
1.5'-sands and cemented caliche
0.8'-moderately hard cemented

caliche gravels

Board Determination

100 x 2.8' x 2-.33 652.40
27 - 27 =24.16 cubic yards

Bureau Classiflcation

8+50 to 9+50 8.6' 2.0' 5.6'-mass sands and layers of
small gravels

1.0'-could be some type of hard
pan (trench unsafe to enter)

Board Determination

100 x 1.0' x 2.33 233 . cubic
X~~~ 0 7 ;;;-8.63 cubic yards

27 ~. ~27 . yad

Bureau Classifieation

9+50 to 10+50 8.5' 3.5' 4.5!-.fine sands mass, small gavel

seams appearing

0.5'-layer hard substance

Board Detenmination

100 x 0.5' x 2.33 116.50
27 * -: i 27 -4.31 cubic yards
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Average Depth.
Station Trench Top I Balance of Excavation

Depth Soil

Bore log at station 10+50, 100' left, shows in part:
0.0'-4.6'-sandy loam: easy boring, no cementation
4.6'-11.0'-loamy sand: easy boring, no cementation; scattered

caliche and basalt gravel, M" to 2". (16" auger.)

Bureau Classification

10+50 to 11+00 8.'7' 2. 1' 6.6''-mass sands and fine gravels
mixed

Line Total-233.42 cubic yards

JB&C ROCK CLAIAI (EXH. A)

66:-3

Station Average Depth Total

5+25-6+00 2. 5' 16.2 cubic yards
6+00-11+00 5.O' 215.7

Total 231.9 cubic yards

66L

R EUeau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

*0+00 to 0+50 Bureau figure-5.6 cubic yards moderately hard
caliche

Station 0+00-on 66L.coincides with 44+32.8 on the 66 mainline. The
bore log at station 44+01 on the 66.mainline has been described in detail.
supra, and shows caliche, moderate boring, indurated from 1.0' to 8.0'.

248-048-77-16

407951 A X 715
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Bureau Classifieation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

0+50 to 1+50 8.0' 1.8' 1.0'-soil and caliche gravel
1.5'-moderately hard caliche
1.7'-soft caliche
1.1'-moderately.hard caliche
0.9'-tan sand

Board Determination

100 x 4.3' x 2.33 1,001.90
27 - 27 =37 11 cubic yards

Bureau Classification

1+50 to 2+50 8.0' 2.0' 1.2'-soil and caliche gravel
1.0'-small cemented caliche

chunks.
0.6'-rock
1.5'-caliche
1.7-brown sand

Board Determination

100 x 3.1' x 2.33 722.30
27 0 - 27 =26.75 cubic yards

Bureau Classifieation.

2+50 to 3+50 7.8' 2.0' 1.1'-soil and caliche gravel
1.6'moderately hard caliche
1.5'-caliche
1.6'-brown sand

Board Determination

100 x 3.1' x 2.33 722.30
I 27 = 27 -26.75 cubic yards

1 84 I.D.
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Bureau Classifleation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

3+50 to 4+50 7.9' 2.5' 0.6'-caliche gravel
3.2'-moderately hard calieh
1.6'-brown sand

Board Determination

100 x 3.2' x 2.33 745.60
27 = 27 =27.61 cubic yards

Bureau Classifleation

4+50 to 5+50 8.1' 2.9' 0.6'-caliche gravel
1.9'-cemented caliche chunks
0.8'-rock
1.5'-caliche chunks and soil
0.4'-brown sand

Board Determination

100 x 3.45' x 2.33 803.85=29.77 ubic yards
27 - 27 297cuiyas

Bureau Classification

5+50 to 7+50 No classification

Bureau Classifieation

7+50 to 8+50 8.15' 3.8' 1.0'-loose caliche
0.3'-rock
1 .2'-moderately hard caliche
1.9'-caliche

Board Determination

100 x 4.4' x 2.33 1,025.20 =37.97 cubic yards
27 - 27
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Bureau Classifleation

[S4; I.D.

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

8+50 to 9+50 8.42' 4.0' 0.5'-sand
1.6'-soft caliche
0.3'-rock
2.0'-moderately hard caliche

Board Determination

100 x 3.9' x 2.33 908.70
27 - 27 =33.65 cubic yards

Bureau Classifleation

9+50.to 10+50 8.44' 4.7' 1.3'-soft caliche
0.4'-rock
2.4'-moderately hard caliche

Board Determination

100 x 4.1' x 2.33; 955.30
27 = 27' =35.38 cubic yards

Bureau CZassification

10+50 to 11+50 8.82' 4.8' 1.3'-soft caliche
0.4'-rock : -
0.3'-sand and gravel-
0.4'-rock
1.7'-caliche

Board Determination

100 x 3.8' x 2.33 885.40
27 = 27 =32.79 cubic yards
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Bureau Classifleation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

11 +50 to 12+50 8.97' 4.5' 0.6'-soft caliche
1.2'-cemented caliche
1.1'-rock
1.6'-cemented caliche gravel

Board Determwination

100 x 2.9' x 2.33 675.70
27 = 27 =25.03 cubic yards

Bureau Classification

12+50 to 12+84 10.82' 4.5' 0.8'-loose caliche
1 .0-rock
2.5'-moderately hard caliche.
2.0'-soft caliche

Board Determmination

34 x 6.3' x 2.33 499.09
27 27 -18.48 cubic yards

A bore log at 12+80, 20' right' shops in part:
0.0'-2.1'-loamy sand, easy boring, noncemented
2.1'-3.3'-sandy loam, easy- boring, noncemented
3.3'-5.6'-loamy sand, easy boring, noncemented, few caliche gravels

to 2" diameter, 4.3'-5.6'
5.6'-10.0'-caliche, moderate boring 5.6'--7.0', hard boring 7.0'-8.3',

moderate boring 8.3'-10.0' (16" auger to 5.0')

Bureau Cassification

12+84 to 13+50v; 9.34' 4.5' 1.3'-loose caliche
2.0'-rock
2.0'-moderately hard caliche
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Board Determvination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

66 x 5.3' x 2.33 815.03
27 =-t 27 =30.19 cubic yards

Bureau Classification

13+50 to 14+50 8. 08' 4. 0' 1.2'-loose caliche
1.5'-rock
1.9'-moderately hard caliche

Board Determination

100 x 4.6' x 2.33 1,071.80
27 27 =39.70 cubic yards

Bureau Classiflcation

14+50 to 15+50 7. 82' 4. 0' 0.5'-loose caliche
1.5'-rock
2.3'-moderately hard caliche

Board Determination

100 x 4.3' x 2.33 1,001.90
27. = 27 =37.11 cubic yards

Bureau Classification

15+50 to 16+50 - 7. 93' 4. 0' 1.8'-rock
2.6'-moderately hard caliche

Board Determination

100 x 4.4' x 2.33 792.20
27 = 2 -=37.97 cubic yards

27 - 27
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Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

16+50 to 17+50 7.8' 5.0' 1.3'-loose caliche
1.0'-rock
1.0'-moderately hard caliche

Board Determination

100 x 3.3' x 2.33 768.90
= =28.48 cubic yards

27 - 27

Bureau Classification

17+50 to 18+50 7.73' 4.0' 1.5'-loose caliche
1.0'-rock
1.7'-moderately hard caliche

Board Determination

100 x 4.2' x 2.33 978.60 : :
27 - 27 =36.24 cubic yards

Bureau Classiflcation

18+50 to 19+50 7.92' 4.0' 2.5'-soft caliche
0.8'-rock
1.1'-moderately hard caliche

Board Deternination

100 x 4.4' x 2.33 1,025.20
27 - 27 =37.97 cubic yards

Bureau Classification

19+50 to 20+50 7.97' 4.0' 1.5'-soft caliche
2.8'-moderately hard caliche
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Board Dtermation

- Average Depth
Station Trench Top . Balance of Excavation

Depth Soil

100 x4.3' x 233 1,001.90.2700 x 4.3' x 27 3°=z37.11 cubic yards

-Burea Classification

20+50 to 21+50 7.84' 4.5' 1.0'-soft caliche
2.8'moderately hard caliche

:~ ~~~~~~~~2~ .cal.,,ch 

Board Determinnation

100 x 3.3' x 2.33 768.90
27:: 27 =28.48 cubic yards

Bureau Classification

21+50 to 22+ 50- 7 .99' 4.5' 1.2'-soft caliche
1.0'-rock

. .8'-soft caliche

Board; Deternmination

100 x 4.0' x 2.33 932
=34.52 cubic yards

27 27

Bureau Classifieation

22+50 to 23+50 -, 7.55' -5.0' 3.1'-sand and gravels

Bureau MCassification

23+50 to 24+50 7.67' 5.0' 3.2i-sandyloam

Bureau Classifieation

24+50 to 25+20 7.67' 5.0' 3.2'-moderately hard caliche
(EOC)
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Average Depth
Station Trench Top, Balance of Excavation

Depth Soil

Board Deternmination

70 x 3.2' x 2.33 521.92; : ; 27; : - 27~ -=19.33 cubic yards.

Line Total-698.39 cubic yards*

*A sketch included in the profiles depicting typical trench excavation shows 3.0'
to 4.0' top soil and 4.0' to 43'-caliche.'

0.0'-3.5'fine sanldy loam:. easy boring; no cementation

3.5'-5.('-gravels (caliche): moderate boring; gravels Y4" to 8" 

5.0'-8.0'-fine sandy loam (calcareous): moderate boring; weakly

cemented

8.0'-10.0'-fine sandy loam: easy boring; no cementation (16" auger

to 3.5')

JB&C RocK C LAIM (EXH. A)

66L;

Station Average Depth Total

0+00-12+79
. 12+79-25+20 '-:

Total

5.2' 573.9 cubic yards
5.0' 535.5

-- 1,109.4 cubic yards

66M

iBureau Classification

0+00 to 0+50 Bureau figure-moderately hard caliche and rock
55.9 cubic yards

Bureau, Classification

0+50 to 1+50 8.45' 1.0' 0.8'-loose caliche
1.0'-rock

4.0'-moderately hard caliche
3.2'-sand and caliche

4951
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

Bureau Classification

100 x 6.6'x 2.33 1,537.80
- 56.95 cubic yards

27 27

1+50 to 2+50 8.55' 1.0' 0.5'-loose caliche
.1.5'-rock
2.('-moderately hard
4.0'-sand and caliche

Board.Determination

100 x 5.5' x 2.33 1,281.50
27 = ' 27 =47.46 cubic yards

Bureau Classification

2+50 to 3+50 8.51' 1.0' 0.8'-loose caliche
2.5'-rock
2.0'-moderately hard caliche
2.7'-sand and caliche

Board Determination

100 x 5.85' x 2.33 1,363.05
27 - 27 50.48 cubic yards

Bureau Classifieation

3+50 to 4+50 8.26' 1.0' 1.0'-loose caliche
1.8'-rock
2.0'-moderately hard caliche
2.8'-sand and caliche

Board. Determination

100 x 5.8' x 2.33 1,351.40
- 27 = 27. =50.05 cubic yards

[84 I.D.
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Bureau Classifieation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

4+50 to 5+00 8.26' 1.0' 1.0'-loose caliche
1.8'-rock
2.0'-moderately hard
3.0'-sand and caliche

Board Deternination

50 x 5.3' x 2.33 1,617.45 -.
27 - 27 =22.87 cubic yards

66M Line Total-227.81 cubic yards

JB&C RcK CLAIM (EXH. A)

66M

Station Average Depth Total

0+00-5+00 6.9' 569.2 cubic yards

66N

Bureau CZawsification

Average Depth
Station Trench : Top Balance of Excavation

Depth Soil

0+00 to 0+50 Bureau figure-moderately hard caliche and rock-
23.5 cubic yards

Bureau Classification

0+50 to 1+50 8.4' 1.2' 1.5'-loose caliche
0.5'.-rock
5.2'-caliche (medium)



726 DECISIONS OF7 THE DEPARTMENT OF THE INTERIOR

Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

xl x 6.45' x 2.33 1,328-10 yards
-~~~-55.66 cubicyad

27 ~27

- s . :Bureau. Classification

1+50 to 2+50 8.3' 1.3' 1.5'-caliche chunks and soil
1.0'-moderately hard caliche
2.4'-soft caliche
2.1'_sands (wet) :

Board Deter2mination

100 x 4.15' x 2.33 966.95
27 -::: = 27 =35.81 cubic yards

Bureau Cassification

2+50 to 3+50 8.5' 1.6' 1.5'-caliche and soil
0.5'-rock
1.8'-moderately hard caliche

2.1'-soft caliche
1.0'-sands

Board Determination

100 x 4.15' x 2.33 966.95 by
27 - =35.81.GUb1C yards

Bureau la~ssification

3+50 to 4+50. 8.6' 1.6' 0.7'-caliche and soil
0.4'-rock
1.51'-moderately hard rock
3.1'-soft caliche and sands layer-

.r - 0 .: 1.5'-caliche I I I :; .

[84 .I.D.
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth, Soil

100 53' x 2.33 1,234.90
*27 -. 27 =45.73 cubic yards

Bureau Classiflcation . .

4+50 to 5+50 8.5 2.4' 0.8'-caliche and soil
0.51'-rock
1.4'-moderately hard caliche
0.6'-rock
2.0'-soft caliche
0.8'-sands (bleeding)

Board Determination

100 x 4.9' x 2.33 1,141.70 .
27 - 27 =42.28 cubic yards

Bureau Classifrcation

5+50 to 6+50 8.9' 2.9' 1.7'-moderately hard caliche
0.6'-rock
3.7'-caliche with hard chunks

- Board Determknation

100 x 6.0' x 2.33 1,398
27 -= 27 =51.78 cubic yards

Bureau Classifation

6+50 to 7+50 8.9' 3.0' 1.0'-loose caliche
2.4'-caliche with rock chunks
1.2'-moderately hard caliche
1.3 '-caliche
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 5.9' x 2.33 1,374.70
=50.91 cubic yards27 27,

Bureau Classifcation

7+50 to 8+50 8.8' 3.6' 1.1'-loose caliche
0.5'-rock
0.8'-hard caliche
0.5-rock
2.3'-caliche with hard seams

Board Determination

100 x 4.65' x 2.33 1,083.45
27 = 27 =40.13 cubic yards

Bureau C7assifieation

8+50 to 9+50 8.8' 4.0' 1.1'-Ioose caliche
3.7'-caliche mass (no section

taken)

Board Determination

100 x 4.8' x 2.33 1,118.40
27 = 27 =41.42 cubic yards

Bureau Cassification

9+50 to 10+50 8.8' 1.2' 1.2'-loose caliche
3.3'-caliche mass (no section

taken)

Board Determination

100 x 4.5' x 2.33 1,048.50
27 27 =38.83 cubic yards
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Bureau Classiflcation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

10+50 to 11+50 8.8' 5.1' 1.2'-loose caliche
2.5'-caliche mass (no section

taken)

Board Determination

100 x 3.7' x 2.33 862.10 3= 27 ~~=31.93 cubic yards-
27 -27

Bureau Cassifeation

11+50 to 12+50 8.25' 3.3' .5' -loose caliche
1.0'-rock
3.0'-moderately hard rock

Board Determination

100 x 4.75' x 2.33 1,106.75 4 . y
27 = 27 40.99 cubic yards

Bureau Cassification

12+50 to 13+50 8.64' 5.0' 1.0'-rock
2.64'-moderately hard rock

Board Determination

100 x 3.64' x 2.33 848.12
27 = 27 = 31.41 cubic yards

Bore log on centerline at 13+00 shows in part:
0.00'-1.5'-very fine sandy loam, easy boring, no cementation
1.5'-6.0'-fine sandy loam, easy boring, no cementation, occasional.

caliche gravels
6.0'-7.5'-caliche, hard boring, strongly cemented
7.5'-10.0'-sandy loam, moderate boring, weakly cemented (16"

auger to 6.0')
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Bureau Classifcation

Average' Depth
Station Trench Top Balance of Excavation

Depth, Soil

13+50 to 14+50 8.3' 4.0' 1.0'-loose caliche
1.8'-rock
2.1'-moderately hard caliche

Board Determination

100 x 4.4' x 2.331,025.20
27 -= 27 =37 97 cubic yards

Bureau Classifleation

14+50 to 15+50 8.42' 4.0' 1.0'-loose caliche
1.8'-rock.
2.1'-moderately hard caliche

Board Determination

100 x 4.4' x 2.33 1,025.20-37.97 cubic yards
27 - 27.

Bureau Classifcation

15+50 to 16+50 8.19' 5.0' 0.8'-loose caliche
1.3'-rock
1.6'-moderately hard caliche

Board Determination

100 x 3.4' x 2.33 792.20
27 - 27 =29.34 cubic yards

Bureau C1asshioation

16+50 to 17+50 8.41' 5.0' 1.2'-loose caliche
2.0'-rock
0.9'-moderately hard caliche

tS4 I.D,



495l APPEALS OF JB&C 0oMPAN- 731
September 28, 1977

Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth soil

100 x 3.5' x 2.33 815.50
: 0 27 -'2 7 =30.20 cubic yards

Bureau Classifleation

17+50 to 18+50 8.26' 5.0'. 1.0'- loose caliche
1.0'-rock
1.8-moderately hard caliche

Board Determination

100 x 3.2' x;2.33 745.60
27 : - = 27 ==27. 61 cubic yards

Bureau. Clasaification

18+50 to 19+50 7.67' . 4.5' - 2.5'-loose caliche
1.0'-rock
2.0'-moderately hard rock

-Board Determination

100 x 4.25' x 2.33 990.25
$ : 27 =27 =36.68 cubic yards

Bureau Classiflation

19+50 to 20+50 8.45' 4.5' 2.0'-loose caliche
1.0'-rock
1.4'-moderately hard caliche

Board Determination

100 x 4.4' x 2.33 1,025.20
27 - ' 27 =37.97 ubic yards

248-048-77-17
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Bureau Classiflcation 

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

20+50 to 21+50 8.36' 4.5' 2.0'-loose caliche
1.0'-rock
1.4'-moderately hard caliche

Board Determination

lOO x 4.4' x 2.33 1,025.20
27 - 27 =37.97 cubic yards

Bureau Classification

21+50 to 22+50 8.23' 5.0' 0.8'-loose caliche
2.0'-sandy caliche
0.9' -rock

Board Determination

100 x 3.4' x 2.33 792.20
27 27 =29.31 cubic yards

Bureau Classifeation

22+50 to 23+50 7.72' 5.0' 2.7'-sandy caliche
0. 5'-moderately hard caliche

Board Determination

100 x 3.2' x 2.33 745.60-
27 = 27. =27.61 cubic yards

Bureau Claissifcation

23+50 to 24+50 7.08' 4.0' 1.0'-loose caliche

-2;i U;2.6'-sandy caliche 
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Board Determination

- Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100k 2.6' X 2.33 605.80
27 - 7=22.44 cubic yards
272

Bureau Classifi ation

24+50 to 25+50 8.0' 4.0' 1.3'-sandy caliche
(EOC) 0.7'-rock

2.5'-moderately hard caliche

Board Determination

75 x 4.5' x 2.33 786.37
27 - 27-~29 .12 cubic yards

Line Total-926.91 cubic yards

Bore log on centerline at station 26+22 shows in part:
0.0'-5.0'-fine sandy loam: easy boring; no cementation; occasional

-caliche gravels
5.0'-7.5'-caliche: hard boring; strongly cemented
7.5'-10.0'-fine sandy (calcareous): moderate boring; occasional

caliche gravels (16" auger to 5.0')

JB&C ROCK CLAIM (Exi. A)

66N - g

Station Average Depth Total

0+00-12+79
12+79-25+25

Total

5.2' 246. 4 cubic yards
. 4.8' 516. 1

I -, I %762. 5 cubic yards
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Average Depth
Station Trench Top Balance of Excavation

Depth Soil

66P

0+00 to 5+50 Bureau figure-M C--1S.8 cubic yards

Station 0+00 of lateral 66P coincides with station 52+51.4 on the 66
mainline. A bore log on centerline at station 55+10 has been described in
detail supra and shows, inter alia, caliche, hard boring strongly cemented,
from 3.5' to 6.0'.

Bureau' Classiftcation

0+50 to 1+50 9.3'' 0.7' 1.5' fractured caliche
1.0' soft caliche
1.0' fractured caliche w/sand in

fractures.
0.6' cemented sand
2.2' brown sand
0.6' seams of caliche
1.7 brown sand

Board Determination,

100 x 4.1' x 2.33 955.30 
27 - 27 =35.38 cubic yards

Bureau Claossifeation

1+50 to 2+50 9.5' 1.2' 1.1' broken caliche
1.5' caliche and cemented sand
0.8' rock
1.8' moderately hard caliche
2.2' light brown sand
0.9' brown sand

Board Determination

100 x 4.45' x 2.33 1,036.85
27 27 "=38.40 cubic yards,
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Bureau Claifssieation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

2+50 to 3+50 9.5' 1.1' 0.8' broken caliche and soil
3.3' fractured caliche w/sand in

cracks
1.0' rock
3.3' light brown, fine sand

Board Determination

100 x4.7' x2.33 1,095.10
27 x 27 =40.56 cubic yards

Bureau Classifieation

3+50 to 4+50 9.3' 1.3' 1.5' caliche chunks & soil
1.0' rock
1.8' broken caliche & sand-
1.0' rock

* ,' ,-0.6' broken caliche & sand
2.1 ' light brown fine sand

Board Determination

100 x 3.95' x2.33 920.35
27 " '=' 27 =34.09 cubic yards.

Bureau lasifcation

4+50 to 5+50 9.3' 1.5' 0.7' soil & caliche gravel
0.6' layers of caliche & sand
0.8' rock
1.4' fractured caliche w/sand in

fractures
0.9' rock
1.1' fractured caliche
2.3' moderately hard caliche

495]
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Board Deteinnation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 6.8' x 2.33 1,584.40u
=-58.68 cubic ards

27 27

Bureau Classification

5+50 to 6+50 9.3' 1.5' 1. 4' soil, caliche gravel and caliche
4.6' MHC
1.8' brown sand

Board Determanation

100 x 5.3' x 2..3 1,234.90=4574 cubic yards
27 27 -

Bureau Classification-

6+50 to 7+50 9.3' 2.2' 0.8' soil w/some caliche gravel
1.9' MHC
1.6' soft caliche
1.5' fractured caliche w/sand in

fractures
1.3' MHC

Board Determination

100 x 6.3' x 2.33 1,467-90
27 27 =54.37 cubic yards

Bureau Classification

7+50 to 8+50 9.2' 2.6' 1.4' soil caliche gravel
1.9' MHC
3.3' layers of caliche & sand

Board Determination

100 x 3.55'x 2.33 827.15 - -
27 - 27 =30.64 cubic yards
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Bureau Classifeation*

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

9+50 to 10+50 9. 1' 4.0' 0.4' caliche gravel & soil
1.2' moderately hard caliche
1.5' rock
2.0' moderately hard caliche

Board Detenmination

100 x 4.7' x 2.33 1,095.10
27 : = 27 =40.56 cubic yards27 27 40

Bureau: Classification*

10+50 to 11+50 8.8' 4.3' 4.5' moderately hard caliche

Board Determination

100 x 4.5' x 2.33 1,048.50
27 - 27 =38.83 cubic yards

A bore log at 11+23, 40' left, shows in part:.
0.0'-5.3'-fine sandy loam, easy boring, no cementation, scattered

caliche gravels.
5.3'-10.0'-caliche; hard boring
5.3'-8.3', 8.3'-10.0'-moderate boring, indurated. (16" auger to 5.3')

Bureau Classification*:

11+50 to 12+50 - 8.8' 4.7' 4.1' moderately hard caliche (esti-
mated) last 1.0' could be sand

Board Determination

100 x 4.1' x 2.33 955.3027 - 27 =35.38 cubic yards
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Bureau Classification*

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

12+50 to 13+50 9.2' 4.9' 1.5'-2.0' soft caliche
2.8'-3.4' moderately hard caliche

(estimate)

Board Determination

100 x 4.9'x2.33 1,141.70 4229 cubic yards
27 27 c *ad

Bureau Casiflcation*,

13 +50 to 14+50 9.1' 5.5' 3.6' moderately hard caliche

Board Deterninati n

100 x 3.6' x 2.33 838.80
27 = 27 -31O7cubic yards

. Bureau Cassification'

14+50 to 15+50 9.4'. 5.4' 1.5' moderately hard caliche
2.5' caliche

j *Note states that at stations 10+0Q thru; 15+00, sections were-taken w/rod with
prong on end as trench was unsafe to eiter.

Board Determination

100 4.0' x 2.33 932x2°7 x2-33=9734.51 cubic yards
... ., , ; .27 2 :

Bureau Classifleation

15+50 to 16+50 8.9' 3.9' 1.3',loose caliche
4.1' caliche mass

[84 I.D.



495,1 : i APPEALS OF JB&C COMPANY. 739
September 28, 1977

Board Deteinination

100 x74.75' x 2.33 1,106.75
X 04 ,27, : = 27 =40-99 cubic yards27 - 27

Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

16+50 to 17+50 -9.0' 3.6' 1.0' loose caliche
4.4' caliche mass

Board -Detemrnination

100 x 4.9' x 2.33 1,141.70
27 t- 27 =42.29 cubic yards

Bureau Classification

17+50 to 18+50 9.1' 4.0' 1.4' loose caliche
3.7' caliche mass

Board Determination

100 x 4.3' x 2.33 1,001.90 cubic yards
27 27

Bureau Classification

18+50 to 19+50 9.0' 4.2' 1.5' loose caliche
3.3' caliche mass

Board Determination

10~'x 4.05' x 2.33_ 943 65
27 27 -~34 ~95 cbic yards

Bureau Classification

19+50 to 20+50 08.8' 45' 1.2' loose caliche
3.1' caliche mass

Board Determination

100 x 3.7' x 2.33 862.10
27 - 27 =31.93 cubic yards
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Bureau Classifcation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

20+50 to 21+50 8.8' 3.6' : 1.5' soil w/some caliche
3.7' layers of soft & moderately

hard caliche

Board Determination

100 x 4.45' x 2.33 1,036.85
27 27 -;=38.40 cubic yards

Bureau Classification

21+50 to 22+50 8.3' 4.4' 3.9' moderately hard caliche

Board4 Determivnation

100 x 3.9' x 2.33 908.70 3
27 = 27 -33.66 cubic yards

Bureau Classifeation

22+50 to 23+50 8.3' 3.9' 0.8' soft caliche
1.7' moderately hard caliche
1.0' hard caliche
0.9' moderately hard caliche

(above are estimates)

Board Determination

100 x 4.4' x 2.33 1,025.20
27 = 27 37-97 cubic yards

Bureau Classification

23+50 to 24+50 7.8' 2.0' 5.8' fine, tan colored sand (esti-
mate, trench not safe to enter)

[8S4 I.D.



APPEALS OF- JB&G- COMPA-Y
Septemzber 2s8, 1977

Average l.Depth
Station Trench Top Balance of Excavation

I : . Depth Soil

Bore log at station 24+59, 53' left, shows in part:
0.0'-5.6'-loamy sand; easy boring, noncemented, numerous caliche

gravels 3" diameter.
5.6'-7.5-sand: easy boring; noncemented, numerous caliche gravels

1W" diameter.
8.9'-10.0'-loamy sand: easy boring, strongly cemented (16" auger

to 7.0'.)
Bureau Classification

24+50 to 25+50 7. 5' 2. 9' 1.0' caliche gravel & soil
3.6' moderately hard caliche

Board Determination

100 x 3.6' x 2.33 838.80
27 - 27 =31.07 cubic yards

Bureau Classifcation

25+50 to 26+50 8.2' 2.3' 0.6' soil & small caliche gravel
1.0' moderately hard caliche
1.0' layers of sandstone & basalt
2.8' rock (basalt)

Board Determination

100 x 4.8' x 2.33 1,118.40
27 = 27 =41.42 cubic yards

Bureau Classzijaton

26+50 to 26+74 7.47' 3.O' 1.3' moderately hard caliche
3.7' weathered basalt wisolatled

basalt cobbles

Board Determination

24 x 5.0' x 2.33 279.60
27 = 10.36 cubic yards

:-741495]



742 DECISIONS OF THE DEPARTMENT :OF THE NTERIOR [84 ID.

Bureau Classiflcation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

26+74 to 27+50 8.98' 2.4' 1.6' caliche
5.0' weathered basalt,

Board Determination

76 x 6.6' x 2.33 1,168.73 c yad
27 .- ;2 -43.29, cubic yards27 27.1

Bureau Classiflcation

27+50 to 28+00 10.33' 2.7' 1.9' hard caliche
(EOC) 5.8' weathered basalt

Board Determination

50 x 7.7' x 2.33 897.05
27 = 27 = 33.22 cubic yards

Line Total 1,017.16 cubic yards
Less: Quantity reasonably anticipated -725.00

292.16 cubic yards

JB&C ROCK CLAIM (Ex. A)

66P

Station Average Depth Total

0+00 to 19+00 5.1' 836.2 cubic yards
19+00 to 28+00 4.1' 318.4

1,154.60 cubic yards



APPEALS OF JB&C COMPANY

September 28, 1977

66q

Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

0+00 to 0+50 Bureau fgure-MHC & rock 6.7'

A bore log on centerline at 0+00 shows in part:
0.0'-2.5'-fine sandy, loam; easy boring, no cementation, numerous

caliche gravels Y2"-2".
2.5'-7.5'-caliche: bard boring, strongly cemented.
7.5'-10.0'-sandy loam (calcareous): easy boring; no cementation,

numerous basalt & caliche gravels. (16" auger to 2.5'.)

Bureau Classification

0+50 to 1+50 10.2': 1.5' 2.4' moderately hard caliche w/
rock chunks

0.7' rock
2.2' layers of caliche & sand
3.6' sands

Board Deternination

100 x 4.2' x 2.33 978.60
:2 . 27 =36.24 cubic yards
27 . 2- 7

Bureau Classifloation

1+50 to 2+50 10.3' 1.3' 2.1' chunks of caliche & soil
1.7' moderately hard caliche
:1.5' soft caliche w/coarse sand -

0.5' sand
2.0' soft caliche
0.4' sand
0.8' soft caliche

743495 ]



744 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

Board Determination

[84 I.D.

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 6.3' x 2.33 1, 467.90
=54.37 cubic yards27 27

Bureau Classiftcation

2+50 to 3+50 10.9' 2.0' 1.3' chunks of caliche iv/soil
w/small 1.0' moderately hard caliche
chunks *6.1'- hard caliche all fractured
caliche w/sand in between fractures

0.5' soft caliche

*Profile shows 3.6' hard caliche all fractured. However, Bureau figures total 2.5'
less than epth of trench as shown by Bureau. Accordingly, 2.5' is added to hard
caliche.
* t 0 - 5 - Board Determination.

100 x8.25' x233 1, 922.25
100 827 2. 927.=71.19 cubic yards

- .. .Bureau Classiflcation_.. .

3+50 to 4+50 10.3' 1.2' 2.3' small caliche chunks & soil
1.2' caliche chunks & soil
1.2' moderately hard caliche
1.4' hard caliche all fractured

w/sanid in between fractures
0.5' sand & aliche -chunks
0.6' soft caliche
1.9' sand

Board Determination

100 x 4.8' x 2:33 1, 118.40
27 27 =41.42 cubic yards



APPEALS OF JB&C COMPANY.

Septemrber 28, 1977

Bureau Classifecation

745

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

4+50 to 5+50 9.9' -1.8' 1.5' soil & caliche gravel 
1.0' cemented caliche
0.7' rock
3.5' hard caliche all fractured

w/sand in between fractures
0.5' soft caliche

Board Determination

100 x 5.7' x 2.33 1,328.10
27 27 =49.19 cubic yards

Bureau Classiflcation

5+50 to 6+50 9.2' 1.7' 1.2' caliche gravel & sdil
1.0' soft caliche
'1.8' moderately hard caliche
0.8' rock
1.4' hard caliche, all fractured

w/sand in between fractures
1,8' soft caliche

Board Determi ation

100: x 6.8 x 2.33 1,584.40
27 27 =58.68 cubic yards

Bureau Classsifeation

6+50 to 7+50 No classification indicated

495]



746 DECISIONS OF THE DEPARTMENT OF TE INTERIOR [84 I.D.

Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

7+50 to 8+50 8.1' - 3.2' 0.5' small caliche gravel & soil
1.2' moderately hard caliche
1.5' large chunks fractured caliche

w/soil in fractures
0.7' rock
1.0' soft caliche

Board Determination

100 x 4.4' x 2.33 1,025.20
=37.97 cubic yards

27: 27

Bureau Classifieation

8+50 to 9+50 8.2' 3.7' 4.5' moderately hard caliche

Board Determination

I100, x 4.5' x 2.33 .1,048.50
27 . 27 =38.83 cubic yards

Bureau' Classiflation

9+50 to 10+50 8.8' 4.0' 1.0' small caliche gravel & soil
.0.8' moderately hard caliche
.0.7' chunks of caliche & soil
2.3' moderately hard caliche

Board Determination

100 x23.45'x 2.33 803.8527
- -3 2 27 29-77 cubic yards

Bureau Classification

10+50 to 11+50 No classification indicated



747APPEALS OF JB&C COMPANY
September 28, 1977

Average Depth
Station Trench Top Balance of Excavation

Depth Soil I -

A bore log on centerline at station 11+30 shows in part:
O.0'-4.5'-very fine sandy loam: easy boring, no cementation,

numerous caliche gravels.
4.5'-9.0'-caliche: hard boring, strongly cemented.
9.0'-10.0'-sandy loam (calcareous): easy boring, no cementation.

(16" auger to 4.5'.)

Bureau: Classification

11+50 to 12+50 9.84' 5.0' 0.8' soft caliche
3.0' cemented caliche gravel
1.0' sandy caliche

Board Determination

100 x 3.3' x 2.33 768.90
27 27 .-2848 cubic yards

Bure au Classiflcation

12+50 to 13+50 9.75' 5.0' 0.8' soft caliche
1.6' cemented caliche
1.0' rock
1.3' sandy aliche

Board Determination

100 x 4.7' x 2.33 1,095.10
'27 27 ~=40.56 cubic yards G 27 - 27

Bureau Classification

13+50 to 14+50 9.49' 4.5' 1.0' [soft caliche]
1.6' cemented caliche
1.4' rock
1.0' sandy caliche

495]

248-048-77-18



748 DECISIONS OF THE DEPARTMENT OF THE INTERIOR t84 I.D.

Board Deterrination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

'100 x 5.0' x 2.33 1,165
27 = 27 =43.15 cubic yards

2 ~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 27

Bureau Classification

14+50 to 15+50 9.28' 4.5' 0.5' soft caliche
1.0' rock
3.3' cemented caliche gravel

Board Determination

100 x 1.5' x 2.33 349.50
27 - 27 =12.94 cubic yards

Bureau Classifieation

15+50 to 16+50 9.57' 5.0' 1.4' soft caliche
2.0' rock
1.2' cemented caliche gravel

Board Determination

100 x 3.4' x 2.33 792.20
27 - 27 -29.34 cubic yards

Bureau C'lassification

16+50 to 17+50 9.41' 5.0' 0.8' soft caliche
1.4' rock
2.2' cemented caliche gravel

Board Deteriination

100 x 2.2' x 2.33 512.60=18.99 cubic yards
27 27



495] . APPEALS OF. JB&;C COMPANY 

September 28, 1977

Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

17+50 to 18+50 9.54' 5.0' 1.0' soft caliche
1.2' rock

2.5' cemented caliche gravel

Board Determination

100 x 3.3' x 2.33 768.90
27 - 27 =28.48 cubic yards

Bureau Classification

18+50 to 19+50 9.54' 5.0' 1.0' soft caliche
3.5' moderately hard caliche

Board Determination

100 x 4.5' x 2.33 1,048.50
27 - 27 =38-83 cubic yards

Bureau Classi/Weation --

19+50 to 20+50 9.48' 5.0' 0.5' soft caliche
2.5' moderately hard caliche

1.5' rock

Board Determination

100 x 4.5' x 2.33 '1,048.501 - u yards!
27 '27 =38.83 cubc yards

Bureau Classification

20+50 to 21+50 9.55' 6.0': 1.0' soft caliche
1.6' moderately hard caliche

1.4' rock

749



750 DECISIONS OF THE DEPARTMENT OF T INTERIOR [84 .DL

Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 4.0' x 2.33 92 34.52 cubic yards
27 27

Bureau Classification

21+50 to 22+50 9.65' 6.0' 1.4' soft caliche
1.0' rock
1.3' moderately hard caliche

Board Determination

100 x 3.7' x 2.33 862.10
=3.3cubic yards27 27

Bureau Classification

22+50 to 23+50 9.42' 7.0' 0.5' soft caliche,
1.0' rock
1.0' moderately hard caliche

Board Determination

100. x 2.5'.x 2.33 582.50
27,, -. 27 =21.57 cubic yards

Bureau Classiflcation

23+50 to 24+50 9.13' 5.0' 1.0' soft caliche
3.6' moderately hard caliche

Board Determination

100 x-4.6' x 2.33 1,071.803970 cubic yards
27 27



495] 751- APPEALS OF JB&C COMPANY
September 28, 1977

Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

24+50 to 25+50; 7; 8.59' i -4.0' 2.0' moderately hard caliche
*2.09' rock
0.5' moderately hard aliche

Board Determination

100 x 4.59' x 2.33 1,069.47
27 = 27 =39.61 cubic yards

*Profile shows 1.5' of rock. However, Bureau figures total .59' less than depth of
trench as shown by Bureau. Accordingly, this figure is added to depth of rock.

Bureau Classification

25+50 to 26+50 7.95' 4.0' 0.8' soft caliche
.5' rock

2.3' moderately hard caliche

Board Determination

100 x 4.6' x 2.33 1,071.80
27 -= \ 27 =39.70 cubic yards

Bureau Classiflcation

26+50 to 27+50 6.53' 3.0' 1.4' caliche gravel & sand
1.3' rock
0.9' MHC-

Board Determination

100 x 2.2' x 2.33 512.6027 = 6 = 18.99 cubic yards
27 - 27



752 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

Bureau. Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

27+50 to 28+50 6.45' 2.0' 3.5' silty caliche gravel
1.2' sandy caliche

Board Deterinqation

100 x 1.2' x 2.33 279.60
27 :;- 27 =10.36 cubic yards

Bureau Classification

28+50 to 29+25 6.63' 2.0' 1.0' silty caliche gravel
3.6' sandy caliche

Board Determination

75 x 3.6' x 2.33 629.10
27. = 27 =23.30 cubic yards

uu- a Classification-

29+25 to 29+50 7.44' 2.0' 4.0' silty caliche gravel
(EOC) . : 1.5' sandy caliche

Board Determnination

25 x 1.5' x 2.33 87.37
27 - 27 =3.24 cubic yards

Line total
Less: quantity reasonably anticipated

960. 18
764. 00

196. 18 cubic yards

[84 .D.



753APPEALS OF JB&C COMPANY
,Septemnber 28, 1977

* JB&C RocK CLAIM (Exh. A)

66Q

Station Average Depth Total

0+0 to 11+26 4.8' 466.4
11+26 to 15+00 4.5' 145.2
15+00 to 29+50 6.0' 750.8

1.362.4 cubic yards

66R

Buxreaut Classification

Average Depth
Station Trench Top Balance of Excavation

Depth. Soil

0+00 to 0+50 Bureau figure-MHC-11.5 cubic yards

Stations 0+00 on laterals 66R and S coincide with station 61+05.2 on
the 66 mainline. A bore log on- the centerline at station 0+20 on 66S
shows in part:

0.0'-4.0'-fine sandy loam: easy boring, no cementation, numerous
caliche gravels 2.0'-4.0'.

4.0'-7.5'-caliche: hard boring, strongly cemented.
7.5'-10.0'--sandy loam: easy boring, no cementation, occasional

basalt & caliche gravels Y2". (16" auger to 4.0'.)

Board Determination

0+50 to 1+50 8.5' 1.7' 0.7' caliche chunks & soil
2.7' moderately hard caliche
3.4' cemented sand w/narrow ca-

liche seams

Board Deterin'ination

100 x 4.75' x 2.33 1,106.75
27 = 27 -40.99 cubic yards



754 DECISIONS OF THE, DEPARTMENT OF THE INTERIOR

Bureau Classifcation

[84 ID.

Average Depth-
Station Trench Top Balance of Excavation

Depth Soil

1+50 to 2+50 8.7' 1.3' 1.0' loose caliche
2.4' mass of moderately. hard

caliche w/1.2' layer of rock:
1.5' cemented sands &. caliche

gravels
2.5' brown sands w/layers of fine

gravels

Board Determination

100 x 3.4' x 2.33 792.20 .c
27 = 27 -29.34 cubic yards

Bureau Classification

2+50 to 3+50 9.3' 1.8'' 2.2' moderately hard caliche w/
rock chunks

0.8' rock.,
1.9' cemented sands & caliche
2.6' brown sands

Board Determination 

.100 x 3.9' x 2.33 908.70 3 c yard
;: ;; : 0 027 * = 27 =33.66 cubic yards -t027 7 27

Bureau Classifcation

3+50 to 4+50 9.0' 4.6' 1.5' cemented sands &.caliche
2.9' sands mass

Board Determination

100 x .75' x 2.33 174.75
-27 - 27 =6.47 cubic yards



4951 755I f I. . q . .4 APPEALS OF JB&C COMPANY
September 28, 1977:

Bureau Classification

Average Depth
Station Trench Top : Balance of Excavation

Depth Soil

4+50 to 5+50 8.9' 5.1' 4.8' cemented caliche .gravels &
sands

Board Determination

100 x 2.4' x 2.33 559.20
27 = 27 20.71 cubic yards

Bureau Classifcation

.5+50 to 6+50 9.3' 5.5' 3.5' sands. and gravels
Bore log on centerline at statiq 6+00 shows in part:

0.0'-5.0'-fine sandy loam'. easy boring,, numerous basalt and caliche
gravels.

5.0'-8.5'-loamy sand: easy. boring, no cementation.
8.5'-10.0'-sand: easy boring, no cementation.

(16" auger to 5.0')

Bureau Classifcation -

6+50 to.7+30 C 8.7'- 4.1', 2.2' caliche gravels
.:;2.4' sandy loam

Line Total-131.17

JB&C RocK CLAIM (ExH.- A)

66R

Station Average Depth Total

0+00 to 7+30 . 3.1' 195.3 cubic yards



756 DECISIONS OF THE -DEPARTMENT OF THE INTERIOR

66S

Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

0+00. to 0+20 . 9.3' 1.5' 3.5' moderately hard caliche
0.5' rock
2.2' cemented sands & caliche
1.6' brown sand

Board Determination

20 x 5.1' x 2.33 237.66
27 = 27 =8.80 cubic yards

See 66R, supra, for description of bore log at station 0+20. Although
Sheet No. 42 of the plans show test Pit No. 4 located on the centerline
of the 66 mainline beyond the end of construction at station 66+90, this
test pit was actually located to the east of the mainline between laterals
66S and 66T at approximately station 63+00 (Location Map, Gov'ts.
Exh. 1). Material in the' test pit is described in part:

0.0'-2.0'-fine sandy loam, easy digging, no cementation.
2.0'-7.0'-caliche, easy digging, strong cementation.
7.0'-8.5'-sand, easy digging, no cementation.
8.5'-9.5'-caliche, easy digging, strong cementation, numerous

coarse basalt sands and occasional basalt gravels.
9.5'-12.0'-sand, easy digging, no cementation. (This pit wasiblasted

with 6 sticks of dynamite after drilling 4 holes, each to a depth of
8' on 3.0' centers.) '

Bureau Classification

0+20 to 1+50 9.4' 1.3' 1.0' loose caliche & soil
2.0' moderately hard caliche w/

rock seams
0.7' rock
2.0' sands cemented & caliche

seams
2.4'. sand

Board Determination

130 x 4.2' x 2.33 1, 272.18
27 =' 27 =47.12 cubic yards

tS4 I.D.



4951 757: : APPEALS: OF :JB&C COMPANY

Septenlber 28, 1977

. .. Bureau flassification...

Average Depth
Station Trench Top Balance of Excavation

Depth Soil --

1+50 to 2+50 9. 6' 1. 0' 2.6' moderately hard caliche
0.5' rock
1.8' cemented sands & gravels
1.0' gravels & sands
2.7' sand

Board Determination

100 x 4.0' x 2.33 -932
2 33- 237 234 52 cubic yards

Bureau Classification

2+50 to 3+50 10. o' 1. 9' 1.7' soil & small caliche gravel
1.8' large caliche chunks & soil

* Q X: 0.6' rock
* : - .1.3' layers of caliche small gravel

& sand
2.7' sand

Board Determination

100 x 2.15' x 2.33 500.95
27 - 27 .18-55 cubic yards

- Bureau Classification

3+50 to 4+20,1 9. 9' 1. 4' 1.1' soil & caliche chunks
* : V 3.3' small chunks of cemented

caliche
0.7' moderately hard caliche-
3.4' sand

I -. -Board Deternination --

70 x 4.55' x 2.33 742.11
27 : = 27 =24.16 cubic. yards



758 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

4+20 to 4+70 9.9' 1.3' 1.0' soil & caliche gravel
1.0' caliche chunks & soil

- - ; - 0. 8' moderately hard caliche
0.4' rock
3.6' cemented caliche chunks
1.9' sand

Board Deter m-nation

50 x 5.3' x 2.33 617.45
27 - 27 =22.87-cubic yards

Bureau. Classification

4±70 to 5+50 9.9' 1.9' 1.5' caliche chunks & soil.
2.0' cemented caliche
1.5' rock

* . - .;1.0' cemented caliche
2.0' sand

Board Determination

80 x 5.25' x 2.33 978.60 c yards
nr = n7 =36-24 cubic yards27 . 2,

Bureau Classification

5+50 to 6+50 9.7' 2.3' 1. 0' caliche chunks & soil
3.7' moderately hard caliche ce-

mented
0.7' rock
1.4' gravel seams & sands ce-

* :- -- mented
0.6' sands

Board Determination

100 x 4.9' x 2.33 1,141.704229
27 = 27 =42.29 cubic yards

[84 I.D.



4951 759APPEALS OFJ JB&C COMPANY.
September 28, 1977

Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

6+50 to 7+50 9.5' 3.1' 1.2' ciche chunks & soil
. .--1.7' moderately hard cemented

caliche
1.0' rock

; :;-.1.0' sands cemented
1.5' sands

Board Determination

100 x 4.9' x 2.33 1,141.70 4 ;
27 = 27 =42-29 cubic yards

Bureau Classiflcation

7+50 to 8+50 8.8' 3.0' 1.0' caliche chunks & soil
2.2' moderately hard caliche
0.8' rock
1.8' moderately hard caliche

Board. Determination-

100 x 5.3' x 2.33 1,234.90 c y
0 27 = 27 ~~=45-74 cubic yards27 -*27

Bureau Classiflcation,

8+50 to.9+50 - 8.0' 2.8' 1.0' caliche gravels.
0.5' rock

* 3.7' soft caliche w/moderately hard
chunks

Board Determination.

100 x 4.2' x 2.33 978.60 
27 = 27 =36.24 cubic yards



760 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 I.D.

Bureau' Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

9+50 to 10+50 8.0' 3.6' 1.0' soils & caliche gravels
0.5' rock
1.9' moderately hard caliche

w/sand seams
0.5' rock

.0.5' cemented sands & caliche

Board Determination,

100 x 2.9' x 2.33 675.70
27 - 27 ~=25.03 cubic yards

Bureau Classi#eation

10+50 to 11+50 8.5' 3.6' 2.6' caliche chunks & sands, caliche
* gravels layers

0.5' rock
1.8' cemented sands & caliche

layers

Board -Veterminution

1,00 x 2.4' x 2.33 559.20
27 x 27 =20.71 cubic yards

Bureaul Classiflcation

11+50 to 12+50 8.1' 3.4' 0.4' soil & small caliche gravel
* '' 0.9' loosely cemented small caliche
* -: chunks

1.4' moderately hard caliche
-- - -- -.. - -- 0.5' rock

1.5', cemented sand

Board Determination -

100 x 2.8' x 2.33 652.40 2
27 = 27 =24.16 cubic yards



4951 761I I APPEALS OF JB&C COMPANY

September 28, 1977

Bureau Cassi feation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

12+50 to 13+10 8.4' 2.8' 0.4' soil & small caliche gravel
1.3' loosely cemented small caliche

chunks
- - 1.0' moderately hard caliche

1.9' chunks of fractured caliche,
soil in fractures

1.0' cemented sand

Board Determination

60 x 4.2' x-2.33 587.16
-27. - 27 =21.75 cubic yards

Bureau Classifoation

13+10 to 13+60 2.5' 0.6' loose caliche
3.4' poorly cemented caliche
1.4' sand & gravel
1.4' brown sand

Board Determination

50 x 1.7' x 2.33 198.05
\ 27 = 27 =7.34 cubic yards

Bore log on centerline at station 13+45 shows in part:
0.0'-3.0'-very fine sandy loam: easy boring, no cementation 0 0'-

2.5', numerous caliche. gravels Y4"-3" from 2.5'-3.0'.
3.0'-7.0'-sandy loam (calcareous)- moderate boring, no cementa-

tion.
7.0'-10.0'-loamy sand (coarse): easy boring, no cementation. (16"

auger to 3.0'.)



762 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

Bureau uClassification

[84 ID.

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

13+60 to 14+50 9.13' 2.6' 0.6' loose caliche
-0 : 3.4' poorly cemented caliche

1.0' sand & gravel
1.6' brown sand

Board Determination

90 x 3.4' x 2.33 712.98
2 - =26.41 cubic yards

Bu'reau Classiftcation

14+50 to 15+50 8.49' 2.6' .0.8' soft caliche:
0.6' moderately hard caliche
0.6' soft caliche
1.9' caliche
1.0' sand & gravel-brown sand

Board Determnination

100 x 3.9' x 2.33I908.703366 cubic yards
27 2

Bureau Classification

15+50 to 16+50 8.2' 2.0' 1.2' loose caliche
0.8' rock
1.3' moderately hard caliche
2.2' caliche
0.7i gray sand

Board Determination..

100 x 4.9' x 2.33 1,141.7027 27 =42.29 cubic yards



495] 763APPEALS OF JB&C COMPANY

September 28, 1977

Bureau Classi fcation,

Average Depth
Station Trench Top : Balance of Excavation

Depth Soil

16+50 to 17+10 8.11' 2.0' 2.0' loose caliche
1.2' rock
2.0' sandy caliche
1.0' gTay sand

Board Determination

60 x 4.2' x 2.33 587.16 7 u
27 *27 =21.75 cubic yards

Bureau, Classification

17+10 to 17+60 8.13' 2.5' 1.1' soft caliche
1.0' moderately hard caliche
0.6' rock
2.4' caliche
0.6' sand

Board Determination

50 x 5.1' x- 2.33 594.15
27 . - 27 .=22.0 cubic yards

66S Line Total-603.92 cubic yards

JB&C RocK CLAIM (Exu.. A)

66S5

Station Average Depth Total

0+00 to 17+60 6.5' 987.2 cubic yards

248-08-77-19
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66T

Bureau GClassiyation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

0+00 to 0+50 9.4' 1.2' 1.0' loose caliche
0. 5' rock
4. 4' sands & gravel
2..0' moderately hard caliche

Board Determnination

50 x 3.5' x 2.3'3 407.75
27 27 =15.10 cubic yards

A bore log on centerline at station 0+20 shows in part:
0.0'-8.0'-fine sandy loam: easy boring, layer hard boring 2.0'-3.2',

strongly cemented 2.0'-3.0', numerous caliche gravels 0.O'-3.0'.
8.0'-10.0'-loamy sand: easy boring, no cementation, occasional ba-

salt & caliche gravels M" to 2". (16" auger to 2.0'.)

Bureau Classification

0+50 to 1+50 9.1' 1.2' 1.0' caliche & soils
1.3' moderately hard caliche
*1.6' rock
1.8' sands & gravels
2.2' mass sands

Board Determination

100 x 3.4' x 2.33 792.20
27 = 2 29.34 cubic yards

*Profile shows 0.5' of rock at station 1+00. However, Bureau figures total 1.1'
less than depth of trench as shown by Bureau. Accordingly, 1.1' is added to depth
of rock.

[84 I.D.
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Septemlber 28, 1977

Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

1+50 to 2+50 9.3' 1.0', 2.3' soil & caliche chunks
1.4' moderately hard caliche
1.9' soft caliche w/layers of sand
1.3' sand w/layers of soft caliche
1.4' brown sand

Board Determination

100 x 4.05' x 2.33 943.65
0 27 : = 27 =34.~95 cubic yards27 : 27

Bureau Classification

2+50 to 3+50 9.6' 1.4' 1.5' soil & caliche chunks
3.5' moderately hard caliche
1.8' sand w/seams of soft caliche
1.4' brown sand

Board Determination

100 x 5.15' x 2.33 1,199.95
27 - lO~ 515 2 7=.5=44.44 cubic yards

Bureau Classifieation

3+50 to 4+50 9.5' i.4' 1.0' soil& caliche gravel
1.0' caliche chunks
1.8' consolidated chunks caliche
1.6' caliche seams & sand
0. 3' rock
2.4' brown sand

Board Determination

100 x 4.0' x 2.33 932
27 =-7=34.52 cubic yards

27 27

495]
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Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

4+50 to5+10 9.2' 1.3' 0.7' soil & caliche gravel
1.2' caliche chunks & soil
1.0' rock
1.5' caliche chunks & soil
0.5' rock
0.5' caliche & sand
2.5' brown sand

Board Determination

60 x 3.5' x 2.33 489.30
27 = 27 =18.12 cubic yards

Bureau Classificationl. 

5+10 to 5+60 9.9' 1.8' 0.8' soil & caliche gravel
2.0' caliche chunks & soil
2.4' rock
1.5' moderately hard caliche

.0.6' brown sand

Board Determination

50 x 4.9' x 2.33 570.85
27 - 27r-21.14 cubic yards

Bureau Classifleation

5+60 to 6+50 8.9' 1.5' 1.3' soil & caliche gravel
1.0' caliche chunks
1.3' caliche chunks & soil
1.9' rock
1.9' moderately hard caliche

Board Determination

90 x 6.1' x 2.33 1,279..17
27 27 -47.38 cubic yards

[84 LD-
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Bureau Classification

767

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

6+50 to 7+50 No classification indicated

Board Determination

100 x 6.0' x 2.33 13.98
27 27 =51.78 cubic yards

Bureau Classification

7+50 to 8+50 7.9' 2.8' 0.6' soil & small caliche gravel

2.6' moderately hard caliche

1.0' caliche chunks

0.8' cemented sand

Board Determination

100 x 4.4' x 2.33 1,025.20 9 c yad
27 27 37.97 cubic yards

Bureau Classification

8+50 to 9+50 7.8' 3.3', 1.0' caliche gravel & soil
3.5' moderately hard caliche w/

seams of sand & cemented sand

Board Determination

100 x 3.5' x 2.33 815.50
27 = 27 =30.20 cubic yards

Bureau Classification

9+50 to 10+50 8.4' 4.0' 2.0' cemented sand & caliche

gravel

1.0' rock

1.4' cemented sand

495]
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Board Determination

Average Depth
Station Trench Top. Balance of Excavation

Depth Soil

100 x 2.0' x 2.33 466.00
u C 27 = 27 ==17 26 cubic yards

Bureau Classification

10+50 to 11+50 8.5' 6.0' 2.5' estimated strongly cemented
sand

Board Determination

100 x 2.5' x 2.33 582.50
27 - 27 =21.57 cubic yards

(Profilestates trench was unsafe to enter.)

Bureau Classification

11+50 to 12+30 8.6' 6.0' 2.6' estimated strongly cemented
sand

Board Determination

100 x 2.6' x 2.33 605.80.
f; 27 = 27 =22.44 cubic yards

(Profile states trench was unsafe to enter.)
Line Total-426.21

A bore log on centerline beyond end of construction at station 13+46
shows in part:

0.0'-1.5'-very fine sandy loam: easy boring; no cementation.
1.5'-5.5'-fine sandy loam: easy. boring; numerous caliche gravels.
5.5'-6.5'-caliche: hard boring; no cementation.
6.5'-10.0'-loamy sand: easy boring; no cementation.

(16" auger to 5.5'.)

[84 I.D.
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September 28, 1977

JB&C ROCK CLAIM (Exh. A)

66T

Station I I Average Depth 1: Total

0+00 to 12+30 6.0' 637 c.y.

Thereafter, according to the report, the trencher operation was almost
to a standstill due to the hardness of the material. Because of the severe
strain on the machine, the trencher was removed from the line.

An Inspector's Report, dated Sept. 28, 1970, states that the contractor
was drilling 4' deep on 4' centers in the area from station 6+42 to 8+00.
After shooting, the area from 6+40 to 7+00 was excavated with a back-
hoe (Inspector's Report, dated Oct. 2, 1970). The report describes ma-
terial excavated as caliche. The balance of 66T was excavated with the
trencher, the area from station 9+00 to 9+20 being described as hard
going (Inspector's Report, dated Oct. 6, 1970). In fact, the material was
so hard that the trencher was raised 1.0' and the trench in the area from
9+00 to 9+70 was not excavated to specification grade. This high area
was excavated with a backhoe (Inspector's Report, dated Oct. 16, 1970).

Mr. Beard answered a question as to the depth of hard material en-
countered on 66T: "Most of it was at seven feet. It was right to the top.
There was very little top soil * * *" (Tr. 417). In further testimony, he
described the depth of top soil on this line as less than one foot.

537

Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

0+00 to 0+150 4.89' 2.5' 2.0' sands & gravels
0.9' caliche

Board Determination

150 x 0.9' x 2.33 314.55
27 = 27 = 11.66 cubic yards
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Bore log at station 1+00, 29' right, shows in part:
0.0'-4.5'-sandy loam: easy boring, noncemented 0.0'-1.2', weakly

cemented 1.2'-4.5'.
4.5'-6.9'-loamy sand: easy boring, noncemented, numerous caliche

gravels to 3" diameter.
6.9'-12.2'-caliche: hard boring, indurated.

(Although this log shows drilling to 46', this depth as well as the depth
of the caliche shown above is below grade for the trench.)

(16" auger to 6.0'.)

Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

-Depth Soil

2+00 to 2+50 5.16' 2.5' 3.2 'sand & gravels
2+50 to 3+50 5.92' 3.5' .2.9' sands & gravels
3+50 to 4+50 5.69' 4.6' 1.6' soft caliche

Board, Deternination,

100 x 1.6' x 2.33 372.80.
=13.81 cubic yards

27 27

Bureau Classification

4+50 to 5+50 6.09' 2.5' 4.1' sandy loam & gravels
2.0' soft caliche

Board Determi-nation

100 x 2.0' x 2.33 466
27 = 27 =17.26 cubic yards

Bureau Classiftcation

5+50 to 6+50 9.43' 2.0' gravelly loam
4.5' top soil
3.4' soft caliche & sand

[84 I.D.
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,September 28, 1977 7

Board Determination-

100 x 1.7' 2.33 396.10
27 - 27 =14.67 cubic yards

Bureau Classification

Average Depth
Station Trench Top, Balance of Excavation

Depth Soil

6+50 to 7+50 7.51' 4.0' 1.0' soft caliche
3.0' moderately hard caliche

Board Determination

100 x 4.0' x 2.33i 932
x-----=34.52 cubic yards

27 27

Bureau Classification

7+50 to 8+50 V9. 15' 4.0' 1.5' caliche gravel
3.0' moderately hard caliche
2.5' sandy caliche

Board Deternination

100 x 5.5' x 2.33 1,281.50 cubic yards
27 27

Bore log on 53-7 centerline at station 8+14 shows in part:
0.0'-4.5'-fine sandy loam: easy boring, no cementation.
4.5'-6.0'--loamy sand: easy boring, weakly and strongly cemented,

numerous caliche gravels & coarse basalt sands.
6.0'-9.0'-fine sandy loam: moderate boring, weakly and strongly

cemented, occasional coarse basalt and caliche gravels; calcareous.
9.0'-10.0'-loamy fine sand: easy boring, no cementation.

(16" auger to 6.0'.)
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Bureau Gassifcation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

8+50 to 9+50 8.37' 4.5' 2.0' soft caliche
2.5' MHC

Board Determination

100 x 4.5' x 233 1,048.50
27 27 =~38.83 cubic yards

Bureau Classification

9+50 to 10+50 9.12' 4.5' 2.0' soft caliche
3.1' MHC 

Board Determination

100 x 5.1' x 233=1188.30=44 01 cubic yards
27 27

Bureau Classiflcation

10+50 to 11+50 9.81' 4.0' 2.0! soft caliche
2.9' MHC
1.4' sandy caliche

Board Determination

100 x 6.3' x 2.33 1,467.90
: 27 = 0 27 =54.37 cubic yards

Bureau Classi fcation

11+50 to 12+50 10.09' 4.0'. 3.0' soft caliche
3.0' MHC
2.0' sandy caliche
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Board Determination

100 x8.0' x2.33 1,864yas
1x.x 3 -=69.04 cubic yards

27 27

Bore log at centerline of 53-7 at station 12+14 shows in part:
0.0'-12.0'-fine sandy loam: easy boring 0.0'-4.8', moderate boring

4.8'-12.0'; no cementation 0.0'-4.3', weakly and strongly cemented
4.3'-12.0'; occasional caliche gravels 4.3'-12. '; calcareous 4.3'-
12.0'. (16"auger to 4.8.) 

Bureau Classifeation:

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

12+50 to 13+50 8.17' 3.0' 2.0' soft caliche
1.0' moderately hard caliche
2.9' sandy caliche

Board Determination

100 x 5.9' x 2.33 1,374.70
27 2 =50.91 cubic yards27 27

Bureau Classifioation

13+50 to 14+50 8.18' 4.0' 1.0' soft caliche
2.0' moderately hard caliche
1.7' sandy caliche

Board Determination

100 x 4.7 x 2.33 1,095.10
27 27 .56 cubic yards

Bureau Classifieation

15+50 to 16+50 8.85' 3.5' 1.0' soft caliche
- 4.0' moderately hard caliche

2.4' sandy caliche

Board Determination

100 x 7.4' x 2.33 1,724.20
27 27 .86 cubic yards
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Bore log on centerline at station 15+88 shows in part:
0.0'-5 0'-fine sandy loam: easy boring, no cementation.
5 0'-11.0'-fine sandy loam: moderate boring, weakly cemented,

calcareous.
11.0'-12.0'-caliche: hard boring, strongly cemented.
(Caliche is obviously below depth of trench.) (16" auger to 5.0'.)

Bureau Cltassification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

16+50 to 17+50 8.40' 4.0' :1.0' soft caliche
2.9' moderately hard caliche
1.0' sandy caliche

Board Deterinination

100 x 4.9' x 233 1141.70
27- - 27 =42.29 cubic yards

Bureau, Classification

17+50 to 18+50 8.34' 5.0' 1 0' soft caliche
3.8' moderately hard caliche

Boardl Deterinination

100 x 4.8' x 2.33 1,118.40
27 27 =41.42 cubic yards

Bureau Classification

18+50 to 19+50 7.86' 4.5' 3.9' soft caliche

Board Determination

100 x 3.9' x 2.33 908.70
27 - 27 =33.66 cubic yards
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Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

19+50 to 20+50 7.88' 7.0' 2.9' soft caliche

Board Determination

100 x 2.9' x 2.33 675.70
27 -. = 27: =2503 cubic yards

Bore log at station 20+02, 40' East shows in part:
0.0'-5.0'-fine sandy loam: easy boring, no cementation.
5.0'-10.0'-fine sandy loam (calcareous): easy boring 5.0'-6.0',

moderate boring 6.0'-10.0', weakly cemented, 6.0'-10.0', weakly
cemented, numerous caliche gravels "-1".

(16" auger to 6.0'.)

Bureau Classification

20+50 to 21+50 8.18' 5.5' 3.2' soft caliche

Board Determination

100 x 3.2' x 2.33 745.60 = 6 c y
27 = 27 =27.61 cubic yards

Bureau Classification

21+50 to 22+50 8.62' 6.0' 3.1' soft caliche.

Board Determination

100 x 3.1' x 2.33 722.30
27 = 27 =26.75 cubic yards

Bureau Classification

22+50 to 23+50 9.0' 5.2' 4.5' soft caliche

Board Determination

100 x 4.5' x 2.33 1,048.50
27 = 27 =38.83 cubic yards
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Bureau Classifloation

Average Depth
Station Trench Top . Balance of Excavation

Depth Soil

23+50 to 24+50 9.42' 5.0' 1.0' soft caliche
1.0' moderately hard caliche
2.0' sand & caliche
0.5' moderately hard caliche

Board Determination

50 x 3.5' x 2.33 407.75
27 .27 =15.10 cubic yards.

Bureau Classification

24+00 to 24+29.7 9.67' 5.0' 1.0' soft caliche
1.0' moderately hard caliche
2.0' sand & caliche
1.5' moderately hard caliche

Board Determination

24.297 x 4.5' x 2.33 254.75 9.44 bi d
27 27.=94cuiyad

Line Total=761.09 cubic yards

Bore log at 24+29.7, 40' east, shows in part:
0.0'-5.0'-flne sandy loam: easy boring, occasional basalt and caliche

gravels 1/4" to 3".
5.0'-10.0'-sandy loam calcareous): moderate boring; numerous

basalt and caliche gravels 1/4" to 3". (16" auger to 5.0'.)

[84 I.D.
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September 28, 1977

JB&C ROCK CLAIM (Exh. A)

53-7

Station Average Depth Total

1+00 to 8+14 4.3' 2.649 cubic yards
8+14 to 12+14 5.4' 1.864
12+14 to 15+88 6.1' 1.968
15+38 to 20+02 5.0' 2.002
20+02 to 24+29 5.2' 1.916

Total 1,039.9 cubic yards

53-7A

Bureau CZassification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

0+00 to 1+50 8.40 4.0' 1.0' soft caliche
3.8' moderately hard caliche

Board Determination

150 x 4.3' x 2.33 1,502.85
27 = 27 =55.66 cubic yards

Station 0+00 on 53-7A coincides with station 8+ 14.3 on 53-7. Bore log
on centerline of 53-7 at station 8+14 is described svpra. No caliche other
than basalt and caliche gravels was indicated.

Bureau Classifcation

1+50 to 2+50 8.82' 3.0' 1.5' soft caliche
4.8' moderately hard caliche

Board Determination

100 x 5.55' x 2.33 1,293 .15
27 = 27 =47.89 cubic yards

495]
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Bureau Classifloation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

2+50 to 3+50 8.46' 2.5' 2.0' soft caliche
4.5' MHC

Board Determination

100 x 5.5 x 2.33= 1, 281.50 cubic yards
=47.46cuiyad27 27

Bureau Classiflcation

3+50 to 4+50 7.61' 3.0' 2.0' soft caliche
3.1' AMHC

Board Determination

100 x 4.1' x 2.33 955.3027 = 27 =35.38 cubic yards

* Bureau Classification

4+50 to 5+50 8.37! 3.0' 2.0' soft caliche
2.9' MIHC

Board Determination

100 x 3.9' x 2.33 908.70 c yad
- =33.66 ubic yards

27 27

Bureau Classification

5+50 to 6+50 8.80' 3.0' 3.0' soft caliche
2.9' MHC

Board Determination

100 x 4.4' x 2.33 1 025 20
27 2 _=37.97 cubic. yards
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Bureau Classification

Average Depth
Station Trench Top Balance of. Excavation

Depth Soil

6+50 to7+50 8 51' 4.0' 1.0' soft caliche
1.0' MHC
3.0' sandy caliche

Board Determination

100 x 4.0'xi 2.33 932
:2 3=27=34.52 cubic yards

Bureau Classification

7+50 to 8+50 7.82' 3.0' 3.3' soft caliche
1.5' moderately hard caliche
1.8' sandy caliche

Board Determiation

100 x 4.95' x 2.33 17'153.35
27 - 27 =42.72 cubic yards

Bureau Classifcation

8+50 to 9+50 8.12' 3.0' 2.0' soft caliche
2.0'- moderately hard caliche
1.6' sandy caliche

Board Determination

100 x 4.6' x 2.33 1, 071.803970
27 - 27 9.70cubic yards

A bore log on centerline of 53-7A at station 900 shows in part:
0.0'-5.5'-fine sandy loam: easy boring, no cementation, occasional

caliche gravels. 1.5'-5.5'.
5.5'-10.0'-caliche: hard boring 5.5'-6.5', moderate boring 6.5'-

10.0'; strongly cemented. (16" auger to 5.5'.)
248-048-77-20
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Bureau Cla8s8ication

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

9+50 to 10+50 8.21' 3.0' 2.0' soft aliche
2.5' moderately hard aliche
1.2' sandy caliche

Board Determination

100 x 4.7' x 2.33 1,095.10
27 27 =40.56 cubic yards

Bureau Clamsifcation

10+50 to 11+37.1 8.59' 2.5' 1.0' soft caliche
3.0' moderately hard caliche
2.6' sandy caliche

Board Determination
87.1 x 5.6'x 2.33 1,136.48 4

27 = 27 =42.09 cubic yards

Line Total=457.61

JB&C ROCK CLAIM (ExH. A)
53-7A

Station Average Depth Total

0+00 to 11+37 6.2' 608.3 cubic yards

53-7B

Bureau Clasiflcation

0+00 to 1+50 8.47' 3.0' 2.0' loose caliche
2.0' moderately hard caliche
2.0' sandy caliche

[84 ID.
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Board Determination

Station Average Depth
Station Trench Top Balance of Excavation

Depth Soil

150 x 5.0' x 2.33 1,747.50
27 27 .72 cubic yards

Station 0+00 53-7B coincides with station 12+14.3 on 53-7. The bore
log at station 12+14 on 53-7 has been described, supra. The log indicates
no caliche other than occasional caliche gravels.

Bureau Classification

1+50 to 2+50 8.96' 3.0' 2.5' loose caliche
1.5' MHC
2.5' sandy caliche

Board Determination

100 x 5.25' x 2.33 1,223.25
27 - = 27 =45.31 cubic yards

Bureau Classification

2+50 to 3+50 8.74' 3.0' 2.0' loose caliche
2.0 MHC
2.2' sandy caliche

Board Determination

100 x 5.2' x 2.33 1,211.60
27 - 7 -44.87 cubic yards

Bureau Classifloation

3+50 to 4+50 7.66' 2.0' 3.0' loose caliche
2.0' MHC
1.2' sandy caliche

Board Determination

100 x 4.7' x 2.33 1,095.10
27 = 27 =40.56 cubic yards

495]
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Bureau Classifieation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

4+50 to 5+50 8.29' 2.0' 2.5' loose caliche
3.0' MHIC
1.4' sandy caliche

Board Determination

100 x 5.65' x 2.33 ,316454876 cubic yards
27 27 ui ad

Bureau Classifleation

5+50 to 6+50 9.09' 2.0' 2.0' loose caliche
3.0' MHC
2.6' sandy caliche

Board Determination

100 x 6.6' x 2.3 1,537.80 .c
27 - 27 -56.96 cubic yards

Bureau Classifleation

6+50 to 7+50 8.81' .2.0' 1.5' lose caliche
2.5' MHC
2.3' sandy caliche

Board, Determination

100 X 5.55' x 2;33 1,293 15
27 27 =-47.89 cubic yards27 27

Bureau Classification

7+50 to 8+50 8.35' 1.5' 1.5' loose caliche
3.0' MHC
2.9' sandy caliche
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September 28, 1977

Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 6.65' x 2.33 1,594.45
-57.39 cubic yards

27 - 27

Bureau Classiflcation

8+50 to 9+50 8.66' 1.5' 1.5' loose caliche
3.5' MHC
2.1' sandy caliche

Board Determination

100 x 6.35' x 2.33 1,479.55
27 = 27 -54.80 cubic yards

A bore log on centerline at station 9+00 shows in part:
0.0'-7.0'-fine sandy loam: easy boring 0.0'-3.0', moderate boring

3.0'-7.0', no cementation 0.0'-3.0', weakly and strongly cemented
3.0'-7.0'; occasional caliche gravels 2.5'-7.0'; calcareous 3.0'-7.0'.

7.0'-10.0'-loamy sand: easy boring; no cementation; occasional
coarse sands and caliche particles. (16"auger to 3.0'.)

Bureau Classifteation

9+50 to 10+50 8.60' 1.5' 3.0' loose caliche
2.0' MHC
2.6' sandy caliche

Board Determination

100 x 6.1' x 2.33 1,421.30
27 - 27 = 52.64 cubic yards27 -27 --- - - - -

Bureau Classification

10+50 to 11+50 8.46' 2.0' 2.0' loose caliche
3.0' MHC
2.0' sandy caliche
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Board Determination

Average Depth*
Station Trench Top Balance of Excavation

Depth Soil

100 x 6.0' x 2.33 1,398
27 - 27 =51.78 cubic yards

Bureau Classification

11+50 to 12+50 8.82' 3.0' 2.0' loose caliche
3.0' MHiI
1.3' sandy caliche

Board Determination

100 x 5.3' x 2.33 1,234.90
- ~ 27 r = '; 27 =45.74 cubic yards

Bureau Classification

12+50 to 13-+-50 8.83' 2.5' 2.0' loose caliche
2.0' MHC
2.8' sandy caliche

Board Determination

100 x 5.8' x 2.33 1,351.40
27 27

Bureau Cassification

13+50 to 14-4-25 8. 56' 2. 5' 3.0' loose caliche
2.0' MHC
1.6' sandy caliche 

Board Determination

75 x 5.1' x 2.33 891.23
27 = 27 =33.01 cubic yards 



495] 785APPEALS OF JB&C COMPANY 

September 28, 1977

Bureau Classifleation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

14+25,to 14+88 8.37' 2.0' 2.0' loose caliche
1.5' MHC
3.4' sandy caliche

Board Determination

63 x 5.9' x 2.33 866.06
27 = 27 =r32.08 cubic yards

Line Total=726.56 cubic yards

JB&C ROCK CLAIM (Exi. A)

53-7B

Station Average Depth Total

0+00 to 8+50 4.3' 315. 4 cubic yards
8+50 to 14+85 5.7' 312. 3

627. 7 cubic yards

53-7c

Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

0+00 to 0+50 9.25' 4.0' 1.5' loose caliche
4.3' MHC

Board Determination

50 x 5.05.' x 2.33 588.33 . :
27 = 27 =21.79 cubic yards I



786 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

Bureau CZaesifilation

[S4 I.D.

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

0+50 to 1+50 8.3' 3.5' 2.5' loose caliche
2.9' MHC

Board Deternination

100 x 4.15' x 2.33 966.95
27 =-27 - =3581 cubic yards

Bureau Classifltotion

1+50 to 2+50 7.75' 4.0' 4.3' soft caliche

Board Deterrnination

100 x 4.3' x 2.33 1,001.90
27 = 27 - 37.11 cubic yards

Bureau Classifeation

2+50 to 3+35 8.09' 6.0' 2.6' soft caliche
1.0' MHC

Board Determination

85 x 2.3' x 2.33 45552
27 - = 27 = 16.87 cubic yards

53-7C Line Total= 111.58 cubic yards

JB&C ROCK CLAIM (EXH. A)
53-7c

Station Average Depth I'otal

0+00 to 1+1
1+50 to 3+1

50 2.6' 33.7 cubic yards
35 1 Normal 



4951 787- APPEALS OF JB&C CONKPANY

September 28, 1977

53-7D

Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

0+00 to71+50 8.66' 3.0' 1.5' loose caliche
2.0' MHC
2.7' sandy caliche

Board Determination

150 x 5.45' x 2.33 1,904.78
27 = 27 -70.55 cubic yards

Station 0+00 on 53-7D coincides with station 16+143 on 53-7.
The bore log at station 15+88 is described in detail supra. The only
caliche shown was from 11.0' to 12.0', which is below trench depth.

Bureau Classifcation

1+50 to 2+50 8.69' 3.0' 1.0' loose caliche
2.5' MHC
2.7' sandy caliche

Board Deterrmination

100 x 5.7' x 2.33 1,328.10
27 7 27 =49.19 cubic yards

Bureau Classification

2+50 to 3+50 8.23' 2.5' 1.5' loose caliche
2.0' MHC
2.8' sandy caliche

Board Determination

100 x 5.55' x 2.33 1,281.50
27 = 27 -47.46 cubic yards



788 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

Bureau Classification

I Average- Depth
Station Trench Top Balance of Excavation

Depth Soil

3+50 to 4-

-4+50 to 54

5+50 to 6-

F50 8.43' 2.5' 2.0' loose caliche
2.0' MHC
2.8' sandy caliche

Board Determination

100 x 5.8' x 2.33 1,351.4027 7 27 . 50.05 cubic yards

Bureau Classification

-50 8.65' 2.0' 2.0' loose caliche
4.0' MHC
1.2' sandy caliche

Board Determination

100 x 6.2' x 2.33 1,444.60 5
27 27 =53.50 cubic yards

Bureau Classification

-50 8.55' 1.5' 2.0' loose caliche
1.0' rock
3.0' MHIC 
1.6' sandy caliche

Board Determination

100 x 6.6' x 2.33 1,537.805696 cubic yards
27 27

[84 .1.



495] . : -: :APPEALS. OF JB&C COMPANY

September 28, 1977

Bureau Classification

Average Depth
Station : Trench Top Balance of Excavation

Depth Soil

6+50 to 7+25 8.38' 1.5' 2.5' loose caliche
2.0' rock
1.9' MHC
1.0' sandy caliche

Board Determination

75 x 6.15 x 2.33 1,074.71
27 - = 27 =39.80 cubic yards

53-7D Line Total=367.51 cubic yards

JB&C RocK CLAIM (EXH. A)

53-7D

Station Average Depth Total

0+00 to 7+90 3.8' 259.1

53-7E

Bureau Classification

0+00 to 0+50 Bureau figure-MIIC-5.4

Station 0+00 on 53-7E coincides with station 24+29.7 on 53-7. The
bore log at 24+29.7, 40' East, on 53-7 has been described in detail supra.
No caliche other than basalt and caliche gravels was indicated.

Bureau Classification

0+50 to 1+50 8.93' 5.5' 1.0' loose caliche
2.9' sandy caliche
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 3.4' x 2.33 792.20 bic yards
- 2934 cubi ad

27 27

Bureau Classiflcation

1+50 to 2+50 8.69' 5.0' 2.5' loose caliche
1.5' MHC

Board Determination

100 x 3.05' x 233 710.65
27 - 27 -26.32 cubic yards

Bureau Classification

2+50 to 3+50 8.06' 5.0' 1.5' loose caliche
2.1' MHC

Board Determination

100 x 2.85' x 2.33 664.05.
27 = 27 =24.59 cubic yards

Bureau Classification

3+50 to 4+50 8.17' 3.0' 2.0' loose caliche
1.7' MHC
2.0' sandy caliche

Board Determination
:

100 x 4.7' x 2.33 1,095.10
27 : 27 =40.56 cubic yards



49,] : APPEALS OF. JB&C COMPANY

September 28, 1977

Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

4+50 to 5+50 8.83' 3.0' 2.0' loose caliche
2.0' MHC
2.3' sandy caliche

5+50 to 6+

6+50 to 7+

7+50 to 8+

Board Determination

100 x 5.3' x 2.33 1,234.90
2-7 27 45.74 cubic yards

Bureau Classification

-50 8.93' 2.0' 2.5' loose caliche
2.0' MHC
2.9' sandy caliche

Board Determination

100 x 6.15' x 2.33 1,432.95
27 = 27 =53.07 cubic yards

Bureau Classification

-50 8.52' 2.5' 3.0' loose caliche
2.0' rock
1.5' sandy caliche

Board Determination

100 x 5.0' x 2.33 1165
27 -: = 27 =43.15 cubic yards

Bureau Classiflcation

-50 8.17' 2.5' 3.0' loose caliche
1.5' rock
1.7' sandy caliche

791

:
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Board Determination

Average Depth-
Station Trench Top Balance of Excavation

Depth Soil

100 x 4.7' x 233 1 095.10.27 = ' =40.56 cubic yards,

Bureau Classification

8+50 to 9+50 8.58' 3.5'. 2.0' loose caliche
1.0' rock
f.O'MHC
1.6' sandy caliche

Board Determination

100 x4.6' x 2.33 1,071.80
27 27 =39.70 cubic yards

Bureau Classification

9+50 to 10+00 8.60' 2.5' 1.5' loose caliche
2.0' rock
2.0' MHC
1.1' loose caliche

Board Determination

50 x .5.3' x 2.33 617.45
27 * 27 =22.87 cubic yards

53-7E Line Total=365.90 cubic yards

JB&C Roci CLAIM (EXH. A)
53-7E

Station Average Depth Total

0+00 to 10+00 2.9' 250.3 cubic yards

D.
;

: 

v I



495] 793APPEALS OF JB&C COMPANY

September 28, 1977

50B

Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

0+00 to 1+50 6.4' 6.0' 0.9' sand & caliche gravels

Bureau Classifleation

1+50 to 2+50 7.37' 3.0' 4.0' silty loam w/gravel veins
0.9' sand & caliche gravels

Bore log at station 2+00 on centerline shows fine sandy loam to 10.0',
silty loam from 10.0' to 15.0', all easy boring, no cementation, with
occasional caliche gravels 6.5' to 10.0'.

(16" auger to 10.0'.)

Bureau Classification

2+50 to 3+50 10.52' 6.0' 3.0' silty loam, loam & gravels
2.0' silt & gravelly sand

3+50 to 4+50 11.09' 6.5' 3.0' silt & gravels
2.1' silty gravel sand

4+50 to 5+50 11.33' 7.0' 2.0' silty loam
2.8' sand & caliche gravels

5+50 to 6+50 11.35' 7.0' 2.0' silty loam
2.9' silty loam & caliche gravels

6+50 to 7+50 11.90' 7.0' 3.0' silty loam & gravels
2.4' caliche gravels & silt

Bore log at station 7+35, 100' left, shows fine sandy loam, loamy sand,
sand and silty clay loam, all easy boring to 15.0', noncemented, with
numerous caliche & basalt gravels to 1X" from 6.3' to 13.7'. 

(16" auger to 10.0')
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Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

7+50 to 8+50 11.99' 7.0' 3.5' silty loam & gravels
2.0' caliche gravels

8+50 to 9+20 11.0' 11.0' 0.5' caliche gravels

Board Determination

None

500

0+00 to 1+50 7.45' 4.5' 3.5' sandy caliche

Board Determination

150 x 3.5' x 2.33 1, 223.25
=45.31 cubic yards

27 - 27

Bore log at station 1+100, 67' left, shows in part:
0.0'-3.5'-sandy loam: easy boring, noncemented, few caliche

gravels to 1" diameter 7 I X

3.5'-7.6'-loamy sand; easy boring, noncemented, few caliche
gravels to 3" diameter, becoming numerous 5.5'-7.6'

7.6'-10.0'-caliche: moderate boring, strongly cemented (the caliche
is below the depth of the trench) (16" auger to 7.6'.)

Bureau Cla.ssifleation

1+50 to 2+50 8.59' 5.0' 3.9' sandy caliche

Board Determination

100 x 3.9' x 2.33 908.70
27 - 27 -33.66 cubic yards

[84 I.D.



495] 795:- A1'PkALS OF 3B&C COkPANY: :
Ieptember 28, 1977

Bureau ClassiflcationA 

AVerage Depth
Station Trench Top Balance of Excavation

Depth Soil

2+50 to 3+50 8.73' 2.5' 2.0' loose caliche

3.7' sandy caliche

Board Determination

100 x 4.7' x 2.33 1,095.10

27 = 27 =40.56 cubic yards

Bureau Classification

3+50 to 4+50 8.96' 2.0' 3.0' loose caliche
-- 4.5' sandy caliche

Board Determination

100 x 5.5' x 2.33 1,281.50
'' 27 D ~~~~=47.46 cubic yards

27 27

Bore log on centerline at station 4+50 shows in part:

0.0'-3.3'-very fine sandy loam: easy boring 0.0'-1.5', moderate
boring 1.5' to 3.3', no cementation, numerous caliche gravels
3"-3" diameter 1.5'-3.3'.

3.3'-7.5'-caliche, moderate boring, strongly cemented
7.5'-15.0'-silty clay loam, easy boring, no cementation.

(16" auger to 3.3')

Bureau Classifioation

4+50 to 5+50 9.09' 2.0' 2.0' loose caliche
3.5' sandy caliche
2.6' sandy loam

Board Determination

-1 - - - 100 x 4.5' x 2.33- 1 048.50
27 =' 27' =38.83 cubic yards

24S-048-77--21
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Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

5+50 to 6+50 8.3' 2.0' 3.0' loose caliche
2.0' sandy caliche
2.9' sandy loam

Board Determination

100 x 3.5' x 2.33 815.50
27 27 =30.20 cubic yards

Bureau Classification

6+50 to 7+50 8.43' 1.0' 2.0' loose caliche
3.9' sandy caliche
2.0' sandy loam

Board Determination

100 x 4.9' x 2.33 1,141.70
27 = 27 =42.29 cubic yards

Bureau Classification

7+50 to 8+50 7.86' 1.0' 2.0' loose caliche
- 3.0' sandy caliche

2.4' sandy loam .

Board Determination

- -- -- > 00x 4.0' x, 2.33-- 932. 
100 2.3 92 34.52 cubic yards27 27

Bureau Classification

8+50 to 9+50 7.03' 1.5' 2.5' loose caliche
- t ; 5- 3.5' sandy caliche

[8 4JLD.



797APPEALS OF JB&C- COMPANY. i ;-

September 28, 1977

Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 4.75' x 2.33 1,106.75
27 - 27 =40.99 cubic yards

Bureau Classification

9+50 to 10+00 6.57' 3.5' 3.0' loose caliche
1.0' sandy caliche

Board Determination

50 x 2.5' x 2.33 291.25 . :
27 : 27 =10.79 cubic yards

Bore log at 10+30, 411' left, shows in part:

0.0'-1.5'-fine sandy loam: easy boring, noncemented
1.5'-9.7'-loamy sand: easy boring 1.5'-3.7', moderate boring

3.7'-9.7', noncemented, numerous caliche gravels to 3 diameter
9.7'-14.7'-weathered basalt, moderate boring. (The above basalt as

well as basalt from 14.7' to 15.0' is obviously for below depth of
trench.) (16" auger to 9.7'.)

Bureau Classification

10+00 to 10+50 6. 60' 4. 0' 2.0' loose caliche
3.0' sandy caliche

Board Deter i'naton 

50 x 4.0' x 2.33 466-.00
27 271 =117.26 cubic yards

Bureau Classiftcation

10+50 to 11+50 6. 60' 3. 5' 3.6' sandy caliche

495] -
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 3.6 x 2.33 838.80
27 = 27 =31.07 cubic yards

Bureau Classifcation

11+50 to 12+50 7.67' 3.5' 4.7' sandy caliche

Board Determination

100 x 4.7' x 2.33 1,095.10
27 27 ~=40.56 cubic yards

Bureau Classification

12+50 to 13+50 7.33' 5.0' 2.8' sandy caliche

Board Determination

100 x 2.8' x 2.33 652.40 c
27 27 =24.16 cubic yards

Bureau Clasification

13+50 to 14+50 6.12' 4.0' 2.6' sandy caliche

Board Determrtnination

100 x 2.6' x 2.33 605.80
27 27 =22A4 cubic yards

Bureau Classification

14+50 to 15+50 5.82' 3.0' 1.0' loose caliche
.--- ;- ..... --- - - -2.5' M HC



799APPEALS OF JB&C COMPANY
September 28, 1977

Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 3.0' x 2.33 699.
- =25.89 cubic yards

27 27

Bureau Classifloation

15+50 to 16+50 7.33' 5.0' 2.8' sandy caliche

Board Deternination

100 x 2.8:' x 2.33 652.40
27 - 27 =24.16 cubic yards

Bore log on centerline at station 16+00 shows in part:
0.0'-4.0'-fine sandy loam: easy boring 0.0'-3.0', moderate boring

3.0'-4.0', no cementation, occasional caliche gravels 3.0'-4.0'
4.0'-7.0'-caliche: hard boring, strongly cemented
7.0'-15.0'-silty clay loam: easy boring, no cementation.

(16" auger to 4.0'.)

Bureau Classification

.16+50 to 17+20 7.18' 4.0' 3.7' sandy caliche

Board Determination

70 x 3.7' x 2.33 603.47
27 .. ~- 27. =22.35. cubic yards

Bureau Classification

17+20 to 17+70 7.39' 4.5', 3.4' sandy caliche

248-048-77 22
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Board Determination

50 x 3.4' x 2.33 396.10
27 = 27 =14.67cubicyards

50C Line Total=587.17

50D

Bureau Classification

0+00 to 1+50 8.08'- 7.0' -I.6' sandy lo-ail&caliche gravels

Bnreau Clcssifleation:

1+50 to 2+50 8.47' 4.0' 2.5' sandy loam
2.5' sandy loam & caliche gravels

Bore log on centerline at station 2+00 shows in part:
0.0'-15.0'-fine sandy loam: easy boring, no cementation, occasional

caliche gravels Y" to, 3". (16" auger to 10.0'.)

Bureau Classifcation

2+50 to 3+50 9.15': 4.0' 3.5' sandy loam
.2.2' sandy loam & caliche -

Board. Determination .

100 x 1.1' x 2.33 256.30
27 27 =9.49 cubic yards

Bureau Classiflcation

3+50 to 4+50 8.80' 5.0' 1.5' sandy loam
2.0' sandy loam & caliche

;Board Determi'nation

100 x 1.0' x 2.33=233
27 27 -8.63 cubic yards

[84 L.D.



801-APPEALS OF JB&*C COMPANY.
September 28, 1977

Bureau Classification

Average Depth
Station .. Trench Top Balance of Excavation

Depth Soil

4+50 to 5+50 10.12' 5.0' 2.0' sandy loam
E 3.0' mostly sandy loam

5+50 to 6+50 10.27' 5.0' 2.5' sandy loam & gravels
3.3' mostly sandy loam

6+50 to 7+50 10.48'q 5.0' 1.5' sandy loam & gravels
------ - - 4.5' mostly loam

Bore log on centerline at 7+50 shows in part:
0.0'-15.0'-fine sandy loam: easy boring, no cementation, occasional

caliche gravels 2"-3" diameter. (16" auger to 10.0'.)

Bureau Classifteation

7+50 to 8+50 10.45' 5.5' 1.5' sandy loam &gravels
4.0' sandy loam

8+50 to 9+20 10.82' 6.0' 2.0' sandy loam & gravels
3.3' sandy loam

9+20 to 9+70 11.23' 6.0' 2.5' sandy loam & gravels
3.2' sandy loam

50D Line Total==18.12 cubic yards -

50E

Bureau Classification'

0+00 to 2+50 No classification indicated

Bureau Cassification

2+50 to 3+50 9.17' 6.3' 3.9' MHC

495]
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Board Determination

Average Depth. . .

Station Trench Top Balance of Excavation
Depth Soil

100 x 3.9' x 2.33 908.70
27 x 27 =33.66 cubic yards

Bureau Classification

3+50 to4+50 9.47' 4.5' 5.0' MHC

Board Determination

100 x 5.0' x 2.33 1,165
ff 0 - 27 = 27 43.15 ubic yards X27 27

Bureau Claesifleation

4+50 to 5+50 9.29' 4.0' 5.3' MHC

Board Determination

100 x55.3' x 2.33 1234.90
>7 27 -=45 74 cubic yards

27 27

Bore log on centerline at station 4+80 shows in part:

0.0'-5.0'-fine sandy loam: easy boring, no cementation, numerous
caliche gravels 1/2" to 2" in diameter.

5.0'-8.5'-caliche: hard boring, strongly cemented.
8.5'-15.0'-silty clay loam: easy boring, no cementation.

(16" auger to 5.0'.)

Bureau Classifeation

5+50to6+50 9.23' 3.2' 6.0' soft caliche

Board Determination

- - :-- - o x 6.0' x 2.33 1,398 1. -c d
27 27 =51.78 cubic yards

[84 I.D.



495] 803APPEALS OF JB&C COMPANY ! -:

September 28, 1977

Bureau Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

6+50 to 7+50 8.92' 3.9' 5.0' caliche sand & gravel

7+50 to 8+50 8.48' 2.8' 5.9' soft caliche

Board Determination

100 x 5.9' x 2.331,374.70 c y
27 27 50-91 cubic yards

Bureau Classification

8+50 to 9+50 8.07' 4.1' 2.7' soft caliche
2.0' [soft caliche]

Board Determination

100 x 4.7' x 2.33 1,095.10
27 27 =40.56 cubic yards

Bureau Classification

9+50 to 10+50 8.68' 4.1' 2.5' soft caliche
2.0' hard caliche

Board Determination

100 x 4.5' x 2.33 1,048.50
27 - 27 =38.83 cubic yards

Bore log on centerline at station 10+62 shows in part:
0.0'-5.5'-very fine sandy loam: easy boring 0.0'-5.0', moderate bor-

ing 5.0'-5.5', no cementation, numerous caliche gravels 1/2" to 2"
in diameter.

5.5'-7.0'-caliche: moderate boring, strongly cemented.
7.0'-15.0'-fine sandy loam: easy boring, no cementation, occasional

basalt gravels 1/2" to 1-1/2" in diameter.
(16" auger to 5.5'.)
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Bureau Classification

-Average Depth-
Station Trench Top Balance of Excavation

Depth Soil

10+50 to 11+50 7.82' 4.1' 2.5' soft caliche
2.0' hard caliche

.Board Determination

100 x 4.5' x 2.33 1,048.50
27 = 27 =38.83 cubic yards

Bureau Classiflcation

11+50 to 12+50 7.56' 4.4' 1.5' soft caliche
1.7' hard caliche

12+50 to 13-

13+50 to 14-

Board, Determination

100 x 3.2' x 2.33 745.60
27 = 27 =27.61 cubic yards

Bureau Classifieation

+-50 7.88' 4.5' 1.5' soft caliche
1.9' hard caliche

Board Determination

100 x 3.4' x 2.33 792.20
27 = 27 =29.34 cubic yards

Bureau Classifieation

-50 7.44' 4.0' 1.5' soft caliche
1.9' hard caliche

Board Determination

100 x 3.4' x 2.33 792.20
27 = 27 =29.34 cubic yards

. _



805- . APPEALS OF JB&C COMPANY

September 28, 1977

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

14+50 to 15+50 7.27' 4.8' 1.0' soft caliche
1.9' hard caliche

Board Determination

100 x 2.9' x 2.33 675.70
27 = 27 =25.03 cubic yards

Bureau Classifleation

15+50 to 16+50 7.79' 4.7' 1.2' soft caliche
1.9' hard caliche

Board Determination

100 x 3.1' x 2.33 722.30
27 - 27 =26.75 cubic yards

Bore log on centerline at station 16 + 00 shows in part:
0.0'-5.2'-fine sandy loam, easy boring, noncemented, scattered

caliche gravels up to 2" in size. (Drilling accomplished with a
hand auger shows refusal at 5.2' on hard material believed to be
caliche.)

Bureau Classification

16+50 to 17+50 8.24' 4.6' 1.3' soft caliche
2.3' hard caliche

Board Determination

100 x 3.6' x 2.33 838.80
27 - 27 =31.07 cubic yards

4951
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Bureau, Classification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

17+50 to 18+20 8.35' 4.5' 1.2' soft caliche
2.6' hard caliche

Board Deternination

70 x 3.8 x 2.33 619.78
27 -*27 =22.95 cubic yards

50E Line Total=535.55 cubic yards

OF

Bureau Classification

0+00 to 1+50 10.10' 4.5' 2.0' sandy loam w/gravels
4.1' sandy loam, caliche gravel

1+50 to 2+50 9.76' 4.0' 3.0' sandy loam & gravel
3.3' sandy loam & caliche gravel

0.0'-15.0'-fine sandy loam: easy boring, no cementation, occa-
sional caliche gravels Y'-2":in diameter.

(16" auger to 10.0'.)

Bureau Classification

2+50 to 3+50 10.45' 4.0' 3.0' sandy loam & gravels
4.0' sandy loam, caliche gravels

3+50 to 4+50 10.38' 5.2' 2.5' sandy loam
2.9' sandy loam, caliche gravels

5+50 to 6+50 10.83' 6.0' 1.5' sandy loam
3.8' sandy loam, caliche gravels

6+50 to 7+20 11.07' 6.0' 2.0' sandy loam
(EOC) 3.6' sandy loam & caliche gravels

[84 I.D.



807: APPEALS OF: JB&O -COMPANY;

September 28, 1977

Board Determnination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

None

Bore log at station 6+77, 54' right, shows in part:
0.0'-5.3'-fine sandy loam: easy boring, noncemented.
5.3'-8.1'-loamy sand:E easy boring, noncemented, few.. caliche

gravels to " diameter.
8.1'-15.0'-sand: easy boring, weakly cemented peds, scattered

caliche gravels to %" diameter.
(16" auger to 7.0'.)

50G

Bureauz Classi cation

0+00 to 1+50 11.44' 8.0' 1.0' silty caliche gravels
- 1.0' sandy caliche

1.9' sandy loam

Board Determination

150 x 1.0' x 2.33 349.50
27 = 27 = 12.94 cubic ards

Bore log at 1+ 63, 100' left, shows in part:
0.0'-6.5'-very fine sandy loam: easy boring, noncemented.
6.5'-8.7'-loamy sand: moderate boring, noncemented, numerous

caliche gravels to 3" diameter.
8.7'-15.0'-sand: easy boring, noncemented, numerous caliche gravels

to l" diameter.
(16"' auger to 8.7'.)

Bureau Classiflcation

1+50 to 2+50 10.89' 6.0' 1.0' silty caliche gravels
1.5' sandy caliche
2.9' sandy loam
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Board Determination

- Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 1.5' x 2.33 349.50
27 - 27 =12.914 cubic yards

Bureau Cassifleation

2+50 to 3+50 10.99' 5.0' 2.0' silty caliche gravels
4.5' sandy caliche

Board Determination

100 x 4.5' x 2.33 1,048.50
27 27 = 38.83 cubic yards

Bureau Classifation

3+50 to 4+50 10.70' 6.0' 1.0' silty caliche gravels
4.2' sandy caliche

Board Determination

100 x 4.2' x 2.33 978.60
27 = 27 =36.24 cubic yards

Bureau Classifeation

4+50 to 5+50 10.74' 5.5' 1.0' sandy caliche gravels
4.7' sandy. caliche

Board Determinatio'n

100 x 4.7' x 2.33 1,095.10
27 27-- 40.56 cubic yards.

Bore log on centerline at station 5+12 shows in part:
0.0'-7.0'-fine sandy loam: easy boring 0.0'-6.0', moderate boring

6.0'-7.0', no cementation, few scattered caliche gravels s'' to 2"
in diameter.

:[84 I.D.
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Average Depth
Station Trench Top Balance of Excavation

Depth Soil

7.0'-11.O'-caliche: moderate boring, strongly cemented

11.0'-15.0'--silty clay-loam: easy boring, no cementation.

(16" auger to 7.0')

Bureau Classifteation

5+50 to 6+50 10.63' 3.5' 1.0' silty caliche gravels

6.6' sandy caliche

Board Determination

100 x 6.6' x 2.33 1,537.80

27 - 27 =56.96 cubic yards

Bureau Classification

6+50 to 7+50 10.13' 3.0' 2.5' caliche

-5.1' sandy caliche

Board Determination

100 x 7.6' x 2.33 1, 770.80

27 = 27 =65.59 cubic yards

Bureau. Classification

7+50 to 8+50 9.84' 2.0' 3.5' caliche

5.8' sandy caliche

Board Determination

100 x 9.3' x 2.33 2,166.90

5; 27 -=: 27 =80.26 cubic yards

Bureau Classifieation

8+50 to 9+50 9.35' 2.0' 3.0' MH

4.9' sandy caliche

495]
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Board Deter-mination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 7.9' x 2.33 1, 840.70 :-
27 0 - 27 =~68 .17 cubic yards

Bore log on centerline at station 10+90 shows in part:
0.0'-4.5'-fine sandy loam: easy boring 0.0'-4.0', moderate boring

4.0'-4.5', no cementation, scattered caliche gravels M" to 22" in
diameter 4.0'-4.5'.

4.5'-8.5'-caliche: moderate boring, strongly cemented.
8.5'-10.0'-silt loam: easy boring, no cementation.
10.0'-15.0'-silty clay loam: easy boring, no cementation.

(16" auger to 4.5'.)

Bureau Classification

9+50 to 10+50 9.67' 3.5' 3.5' MHC
3.2' sandy caliche

Board Deternination

100 x 6.7' x 2.33 1,561 1
27 - 27~~ 57 82 cubic yards

Bore log at 10+90, 105' right, shows in part:
0.0'-5.5'-very fine sandy loam: easy boring 0.0'-4.7', moderate

boring 4.7'-5.5', noncemented.
5.5'-8.8'-caliche: hard boring, indurated.
8.8'-15.0'-silty clay, easy boring, weakly cemented.

(16"' auger to 5.5'.)
Test Pit No. 1 at station 10+00, 80' left shows in part:
0.0'-4.5'-fine sandy loam, easy digging, no cementation.
4.5'-9.0'-caliche, easy digging, strong cementation.
9.0'-12.0-silt loam, easy digging, weak cementation. (Above pit

blasted with 6 sticks of dynamite in 4 holes drilled to 6' in depth
on 3' centers.)

Bureau Classification

10+50 to 11+00 10.00' ; 4.0' 4.0' MHC
2.5' sandy caliche
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

50 x 6.5' x 2.33 757.25
00 27 = 27 =28.05 cubic yards

: -: 0;- - : - -- Bureau Clas8i/1cation

11+00 to 11+50 -7.99' 4.0' 3.3' soft caliche & caliche sand

Board Determination

50 x 1.65' x 2.33 192.22
27 - ,27 =7.12 cubic yards

Bureau Classification :

11+50 to 12+50 7.34' 4.6' 2.8' soft caliche

: f :L ABoard Determination -

100 x 2.8' x 2.33 652.40
27 27 =24.16 cubic yards

-Bureau Olassiftcation

12+50 to 13+50 7.26' -. 5.4' 1.8' caliche & caliche sand

Board Determination

100 x 9'-x 2.33 209.70
2 -7 = 27 =7.77 cubic yards

Bureau Clasif/iation

13+50 to 4+50 -:7.30' 4.3' 3.0' soft caliche
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Board Determination

[84 I.D.

- Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x3-0'x2.33-- 699
27 = 27 -25.89 cubic yards

Bureau Classification

14+50 to 15+50 -6.94' - 3.4' 3.5' soft caliche
: n : -: .4 soft -:lich

Board Determination

100 x 3.5' x 2.33 815.500 cui yard
27 = 27=30.20 cubic yards

Bureau Classification

15+50 to 16+50 6.99' 3.3' 3.6 [soft caliche]

Board Determination

100 x 3.6' x 2.33 38.80
27 f = =--31.07 cubic yards

Bureau Classification. ..

16+50 to 17+20 7.40' -3.0' 3.6' caliche sand & gravel

Board Determinnation

70 x 1.8' x 2.33 293.58
27 -- = 27- = 10.87 cubic yards

50G Line Total=635.44 cubic yards

Bore log on centerline beyond end of construction at station 18+74
shows in part:

0.0'-4.7'-sandy loam: easy boring 0.0'-4.0', moderate boring 4.0'i
4.7', weakly cemented, numerous caliche gravels -to 3" diameter,
4.0'-4.7'.

4.7'-6.8'-caliche: hard boring, indurated.
6.8'-13.0'-weathered basalt: moderate boring, sandy 6.8'-13.0'.

(16" auger to 4.7'.)
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50H

Bureau Classification

Average 7Depth
Trench Top Balance of Excavation
Depth Soil

0+00 to 1+00 10.8' 4.0' 2.0' soft sandy caliche
5.3' silty loam

Board Determination

100 x 2.0' x 2.33 -466
-- -17-26 cubic yards

27-

- Bureau Classification

1+00 to 1+50 10.63' 6.0' 4.0' sandy caliche 
* 2.6' silty clay loam

Board Determination

50 x 4.0' x 2.33 466--- =17.26 cubic yards
27 .27.

Bureau C2assifcation

1+50 to 2+50 10.39' 5.0' 5.9' soft sandy caliche

Board Determination

100 x 5.9' x 2.33 1,374.70
27 = 27 =50.91 cubic yards

Bureau. Classification,

2+50 to 3+50 10.12' 6.0' 4.6' soft sandy caliche

Board Determination

100 x 4.6' x 2.33 1,071.80=39.70 cubic yards
27 27

491]
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Bureau Classification

Average .Depth
Station Trench Top Balance of Excavation

Depth Soil

3+50 to 4+50 9.87' 6.0' 2.0' gray sandy loam
3.4' soft sandy caliche

Board Determination

100 x 3.4' x 2.33 792.20
27 =- 27 :=29.34 cubic yards

Bureau Classification

4+50 to 5+50 9.81' 5.5' 1.6' gray sandy loam
4.2' soft sandy caliche

Board Determination

100 x 4.2' x 2-33 978.60
27 = .27 -36.24 cubic yards

Bureau Classification

5+50 to 6+50 .10.03'; 6.0' 4.5' soft sandy caliche

Board Determnation

100 x 4.5' x 2.33 1,048.50 c y
27 <; = 27 38-83 cubic yards27 27

Bore log on centerline at 6+60 shows in part:

0.0'-15.0'-fine sandy loam: easy boring, no cementation 0.0'-8.0',
strongly cemented8.0'-10. 0', no cementation 10.0'-15.0', occa-
sional basalt gravels Y"-1" in diameter.-

(16" ~auger to 8.0'.) SeS 

[84 LD.
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Bureau Classifieation

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

6+50 to 7+50 10.07' 5.7' 4.4' caliche sand

7+50 to 8+50 10.09' 4.7' 5.3' caliche sand & gravel
8+50 to 9+50 10.19' 2.4' 7.8' caliche sand & gravel
9+50 to 10+50 9.98' 3.0' 7.0' caliche sand & gravel

10+50 to 11+50 3.8' balance not shown.
11+50 to 12+50' 7.39' 4.3' 3.1'caliche & caliche gravel

JBoard Determination

100 x 1.55' x 2.33 361.15. .
27 = ; 27 =13.38 cubic yards

Bore log on centerline at station 11+70 shows in part:
0.0'-4.7'-very fine sandy loam:, easy boring 0.0'-4.0', moderate

boring 4.0'-4.7', no cementation, scattered caliche gravel 1"-3." in
diameter 4'-4.7'.

4.7'-6.5'-caliche: hard boring, strongly cemented.
6.5'-1.0'-silt loam: easy boring, no cementation.
11.0'-15.0'-silty clay loam: easy boring, no cementation.

(16" auger to 4.7'.)

Bureau Classiflcation

12+50 to, 13+50 8.27' 5.7' 2.6' caliche & gravel.

Board Determination

100 x 1.3' x.2.33 302.90
27 - = 27 = 11.22 cubic yards

Bureau Glassfication

13+50 to 14+50 7.72' 5.8' 1.9' caliche & gravel

Board Determination

100 x .95' x 2.33 221.35
24 427 27-8.20 cubic yards

248-048--77---23
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Bureau Classiflcation

Average Depth
Station Trench Top Balance of Excavation

*Depth Soil

14+50 to 15+70 4.9' 4.7' caliche & sand gravel
(EOC)

Board Determination

120 x 2.35' x 2.33 657.06=2434 cubic yards
27 27 - . cubic.a.d

50H Line Total=286.68 cubic yards

50J

Bureau Classifeation

0+00 to 1+50 10.57' 8.0' 3.0' silty loam

Bore log on centerline at 0+ 03 shows in part:
0.0'-15.0'-very fine sandy loam: easy boring, no cementation, few

scattered caliche and basalt' gravels 5"-1" in diameter, caliche
gravels 10.0'-15.0'.

(16" auger to 10.0'.)

Bureau ClassifIcation

1+50 to 2+50 10.75' 7.0' 1.0' silty gravels
3.3' sandy caliche

Board Determination

100 x 3.3' x 2.33 768 90
27 - 27 -28.48 cubic yards

Bureau CZassification

2+-50-to-3+_50 11.38' 6.0' 2.0' silty gravels
3.9' sandy caliche

[84 I.D.
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Board Determination

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

100 x 3.9' x 2.33 908.70
27 = 27 =33.66 cubic yards

Bureau Classification

3+50 to 4+50 10.26' 8.0' 2.8' sandy caliche

Board Determination

100 x 2.8' x 2.33 652.40
27 .27 =24.16 cubic yards

Bureau Classification

4±50 to 5+50 9.79' 6.0' 1.5' silty gravels
- 2.8' sandy caliche

Board Determination

100 x 2.8' x 2.33 652.40 2
0 27 ; = 27 . =2416cubic yards27 .27

Bureau Classification -

5+50 to 6+50 9.31' 7.0' 2.0' silty loam & gravels
0.8' sandy loam & caliche

Board Determination

100 x 0.4' x 2.33 93.20
27 = 27 3 .45 cubic yards

\ Bore log on centerline at station 6+30 shows in part:
0.0'-3.0'-silt loam: easy boring, no cementation.
3.0'-5.0'-very fine sandy loam: easy boring, no cementation.
5.0'-6.5'-silt loam: easy boring no cementation.
6.5'-15.0'-fine sandy loam: easy boring, no cementation 6.5'-10.0',

weakly cemented peds 10.0'-15.0', few scattered caliche gravels
X"-1" in diameter.

(16" auger to 10';6' auger 10' to 15'.)
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Bureau Classiflation

Average Depth
Station Trench Top : Balance of Excavation

Depth Soil

6+50 to 7+50 9.44' 6.5' 1.5' silty loam
'1.9' sandy caliche

Board Determination

100 x 1.9' x 2.33 442.70=l6.40 cubic yards
27 7- 1 c y

Bureau. Classification

7+50 to 8+50 9.56' 6.0' .O' silty'gravels
2.0' MHC basalt & gravel

Board Determination

100 x 2.0' 2.33 466
27 -~-6~=17.26 cubic yards

Bureau, Classi/flation

8+50 to 9+50 . 9.40' 5.4' 1.3' soft caliche
2.7' MHC basalt, gravel

Board Determination

.0 lOx,4.35' x 2.33 1,013.55
=37.54 cubic yards

27 - 27

Bureau .lasifleation

9+50 to 10+50 9.30' 5.1' 1.5' soft caliche
2.8' MHC & basalt

Board Determination

100 x 3.55' x 2.33 827.15
.27; -E \ = ;27: -30-64 cubic yards -

t84 I.D
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Bureau CZassification

Average Depth
Station Trench Top Balance of Excavation

Depth Soil

10+50 to 11+20 9.43' 3.6' 1.5' soft [caliche]
(EOC) 3.3' MHC & basalt

caliche sand

Board Determination

70 x4.8' x 2.33 782.88
0 0 00 27 = 27 =29. 00 cubic yards

50J Line Total=244.75 cubic yards

Bore log at 11+95, 52' right, beyond end of construction, shows in
part:-

0.0'-1.3'-Ioamy sand: easy boring, noncemented.
1.3'-6.3'-sandy loam: easy boring 1.3'-5.5', moderate boring

5.5'-6.5', noncemented 1.2'-3..6', weakly cemented 3.6'-5.5',
numerous caliche gravels to 3" diameter, 5.5'-6.3'.

6.3'=10.5'-caliche: hard boring 6.3'-9.3', moderate boring 9.3'-10.5',
* indurated.
10.5'-13.6'-silty clay loam: easy boring, few cemented (weakly)

peds.
(16'' auger to 6.3'.)

53-4

Board Determination

The bureau classification shows 190.9 cubic yards of moderately hard
caliche on this line which the Board accepts as rock excavation.

53-4 Line Total= 190. 9 cubic yards
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Summary

(All figures are in cubic yards)

Line Rock Excavated Rock Reasonably
Expected Excess rock

634. 43
775. 76
368. 04

1, 004. 38
212. 28

1, 013. 39
443. 55
506. 33
368.35

, 190. 90
261. 90

471. 00

634. 43
775. 76
368. 04

1, 004. 38
212. 28
542. 39
443. 55
506. 33
368. 35
190. 90
261. 90

5,779.31 471.00 5,308.31

761.09 761.09
457.61 457.61
726.56 726.56
111.58 111.58
367.51 367.51
365.90 365.90

2,790.25 2, 790.25

2, 434. Y2
730. 91
215. 74
734. 78
128. 14

1, 045. 29.
1, 666. 85

820. 60
881. 84
713. 87

1, 269. 16
52. 33

233. 42
698. 39

I,1 Yi. u
501. 00

0 O
500. 52

0
483.00
319. 00
435. 00
870. 00
217. 00
331. 00

28. 00
0

660. 00

177ii. iz
229. 91

215.74
234. 26
128. 14
562. 29

1, 347. 85
385. 60

0
496. 87
938. 16

24. 33
233. 42

0

53
53G
53H
53J
53K
53L
53M
53N
53P
53-4
53-5

53-7
53-7A
53-7B
53-7C
53-7D
53-7E

66
66A
66B
660
66D
66E
66F
66G
66H
66J
66K
66K-2
66K-3
66L

[84 I.D.
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Line Rock Excavated Rock Reasonably:
Expected Excess rock

227. 81
926. 91

1, 017.16
960.18
131. 17
603. 92
426. 21

0 0
242. 06

: 0
436.. 00
725. 00
764. 00

94. 49
227. 82
159. 20

0
0

227. 81
490. 91
292. 16
196. 18

36. 68
367. 10
267. 01

0
242. 06

50B

50D :s 
50E
5OF

50J 50 : 

System Totals:
53
53-7
66
50 :. :

16, 161.46 8, 008. 03 8, 094. 20

0 0 0
587.17 393.001 194.17

18.12 0 18.12
535.55 405.00 130.55

0 g : : . O : :: 0 0
635.44 446.00 189.44
286.68 98.38 188.30
244.75 48.00 196.75

2,307.71 1,390.38 917. 33

5,779. 31 . 471.00 5,308.31
2,790.25 0 2,790.25

16, 161.46 8, 008.03 8, 094.20
2,307.71 1,390.38 917.33

27 038 73 9, 86. 41 17 11. 09..

4951

66M
66N.
66P
66Q
66R
66S
66T
66-2
66-3

27, 038. 73 9, 869.41 17,110. 09
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APPENDIX II

Lateral DW279A is 400 feet in
length and extends to the southeast
from the DW279 at station 46 + 34.2.
A boring was drilled with a 6-inch
power auger on centerline of the
279A at station '0.40 on June 18,
1969. Material is shown by the log
to be: silt loam 0.0 to 6.5 feet, satur-
ated 2.5 to 6.5 feet, moderate cav-
ing;: fine sandy loam 6.5 to 11.5
feet, saturated, moderate caving,
caliche gravels 9.0 to 11.5 feet, and
loamy fine sand 11.5 to 12.0 feet, sat-
urated, severe caving. Water surface
after drilling is approximately 9.0
feet below ground surface. Surface
elevation is 1,052 and pipe invert is
at approximately 1,043.5.

Lateral DW279B is 500 feet in
length and extends to the southeast
from the DWAT279 at station 42 + 09.2.
A boring was drilled' with a 6-inch
power auger on centerlines of the
279B at station 1+00 on June 18,
1969. The log describes material en-
countered as: silt loam 0.0 to 3.0
feet, wet, no caving; very fine sandy
loam 3.0 to 8.0 feet, saturated, severe
caving; loamy sand 8.0 to 14.0 feet,
saturated, severe caving; and weath-
ered basalt 14.0 to 15.0 feet, hard
boring, strongly cemented. There
was no water surface after drilling.
Surface elevation is 1,060 and pipe
invert is approximately 1,051.7.

Lateral DW279C is 550 feet in
length and extends to the south
from the DWi279 at station 42+09.2.
A boring was drilled with a 6-inch
power auger on centerline of the
279C at station 5+00 on June 18,
1969. Material encountered is de-

scribed in part: fine sandy loam 0.0
to 6.0 feet, moist 0.0 to 3.0 feet, wet
3.0 to 6.0 feet, slight aving; silt
loam 6.0 to 9.5 feet, wet, no caving
and sandy loam 9.5 to 12.0 feet, sat-
urated, slight caving. The log states
there was no water surface after
drilling. Surface elevation at this
point is 1,064.4 and pipe invert 'is
approximately 1,055.

Three borings on D87-49 were
-made on August 19, 1969, at stations
2 + 50 on centerline, 8 + 63 75 feet
left of centerline, and 12+80 on cen-
terline. The boring at station 2+ 50
shows a water surface after drilling
approximately 2.0 feet below
ground surface, while the water sui-
face after drilling on the other two
logs is approximately 1.5 feet below
ground surface. Each of the above
logs shows a refusal due to severe
caving above pipe invert.

The boring on centerline of the
D87-49 at station 22 + 40 was drilled
with a 6-inch: power auger on June
19, 1969, and shows no water sur-
face after drilling. Surface eleva-
tion at this 'point is 1,127.0 and pipe
invert is at approximately 1,117.5.
The log shows saturated material,
loaniy sand, and severe caving from
3;5 'to 13.0 feet.( Caliche and basalt
gravels, moderate boring, are indi-
cated from 13.0 to 15.0 feet.

The boring on centerline of the 49
line at station 31+50 was drilled
with a hand auger on Aug. 21, 1969.
Surface elevation at this point is
shown as 1,143.5, but appears to be
approximately 1,141.5. Pipe invert
is at approximately 1,131.5. The log
shows a water surface after drilling
approximately 5.5 feet' below

LS4 L;D.
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ground, saturated material com-
mencing at 2.5 feet, severe caving
froms 7.0 to 10:0 feet and a refusal
at 10.0. feet due to severe caving.

The boring on centerline of the
D87-49 . at station 38+50 was
drilled with a hand auger on
Aug. 21, 1969, and the log shows a
water surface after drilling ap-
proximately 9.0 feet below ground
surface and just below pipe invert,
which is approximately 8.5 feet
below ground -surface. Surface ele-
vation at this point is- 1,156.4.

The final boring on the centerline
of the D87-49 at station 49+58,
beyond E OC at 48+50, was drilled
with a 6-inch power auger on
June 20, 1969. The log shows loamy
fine sand, moist, moderate caving
from 0.0 to. 7.0 feet, scattered caliche
gravels from 7.0 to 8.0 feet and hard
boring caliche from 8.0 to 12.0 feet.
The log shows no water surface
after drilling. Surface elevation is
1,167.7 and. pipe invert at the near-
est point is 1,159.28.

Only two of the 14 bore logs on
laterals D87-49A through 49N
(there is one bore log on each lat-
eral with the exception of 4911
which has two bore logs) show a
water surface after drilling. The
first of these, drilled with a hand
auger on 49H at station +50, 10
feet left on Aug. 19, 1969, shows
saturated material from 2.5 to 7.5
feet, a: water surface after drilling
approximately 3.0 feet below
ground surface, severe caving from
4.0 to 7.5' feet and a refusal due to
severe; caving at 7.5 feet. Surface
elevation is 1,112 and pipe invert at

the nearest point is approximately
1,103.L The other bore log showing
a water surface after drilling, 49N,
centerline at station 0-+ 00, was also
drilled with a hand auger on
Aug. 19, 1969. The log shows satu-
rated material from 3.0 to 7.5 feet,
a water 'surface after drilling ap-
proximately 3.0 feet below ground
surface and a refusal at 9.0 feet due
to severe caving. Surface elevation
is 1,131.3 and pipe invert is at
1,122.14.

The borings on laterals 49A
through 49F were drilled with a 6-
inch power auger on June 18, 1969.
These six logs generally show no
caving or slight to moderate caving
'with saturated and severe caving,
if any, below pipe invert. An ex-
ception to this is the log at center-
line, station 7+00 on 49C, which
shows severe caving in moist, loamy
sand starting at 5.0 feet below
grolund surface. Surface elevations
where the borings were made range
from 1,078 to 1,107.7 and pipe in-
vert- is from approximately 8.5 to
10.0 feet below ground surface.

Borings on 49H (centerline at
station 5+00), 49L (also centerline
at station 5+00), and 49M (center-
line at station 2+85) were drilled
with a 6-inch power auger on June
19, 1969. As previously indicated
these logs show no water surface
after drilling. Indeed, the former
logs show neither saturation nor
severe caving. Surface elevation of
the locations where the former logs
were made are 1,117.4 (4911) and
1,127.4 (49L), while pipe invert is
at approximately 1,108 and 1,119,

495]
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respectively. The log at station
2+85 on centerline of 49M, where
surface elevation is 1,134.9 and pipe
invert is at approximately 1,123.8,
shows saturation at 6.0 feet below
ground surface and severe caving
from 7.0 to 11.0 feet, with no cav-
ing 11.0 to 12.0 feet.

The remaining bore logs on the
49 system (station 5+00, centerline
on 49J) and (station 3+00, center-
line on 49K) were drilled with a
hand auger on July 7, 1969. Surface
elevation at the location where the
former boring was drilled is 1,126.3,
while pipe invert is approximately
1.116.5. Surface elevation at the
point where the latter log was
drilled is 1,128.1 and pipe invert is
approximately 1,120. The log on
49J shows saturation 8.5 to 9.0 feet,
buL no caving and refusal at 9.0 feet
due to hard boring. Saturation in
the log on 49K is shown from 6.5
to 8.0 feet with slight caving and
refusal at 8.0 feet due to hard bor-
ing.

The boring on centerline of the
49-2 at station 0+70 was drilled
with a 6-inch power auger on June
16, 1969. Water surface after drill-
ing is' approximately 4.8 feet below
ground surface. The log shows sat-
uration in silt loam 0.0 to 5.0 feet,
no caving' and aturation in loamy
sand, severe caving from 5.0 to 13.0
feet. Strongly cemented b a s a 1 t
gravels, hard boring are shown
from 13.0 to 15.0 feet. Surface ele-
vation at this point is 1,046.7 and
pipe invert is at approximately
,.038.
,A boring on 49-2 at station

4 + 83.6, 15 feet right, approximate-

ly 'the point where 49-2 turns
northward, was drilled, with a 6-
inch power auger on May 8, 1968.
Water surface after drilling is
shown at approximately 3.5 feet be-
low ground surface and water sur-
face- on July 15, 1968, is shown at
approximately 2.0 feet be o w
ground surface. The log: shows
saturated sandy loam 2.0 to 7.0 feet,
no caving and saturated sand,
slight caving 7.0 to 10.0 feet, severe
caving 10.0 to 14.0 feet. Weathered
basalt, hard boring is shown from
14.0 to 14.5 -feet. Refusal' is indi-
cated at 14.5 feet. Surface elevation
is' 1,043.1 and pipe invert at the
nearest point is approximately
1,038.66.

A boring on 49-2 at station 12 + 30
40 feet left, was drilled with a 6-
inch power auger on Nov. 14, 1969.
The log does not show any water
surface after drilling. Saturated,
fine sandy loam, severe caving is in-
dicated 2.5 to 9.5 feet and saturated
silt loam, severe caving is shown 9.5
to 11.0 feet. Saturated sandy loam,
severe caving, is shown 11.0 to 14.0
feet. Surface elevation is 1,065 and
pipe invert at the nearest point is
1,053.83.

'The final boring ol 49.2 (station
17+49, 50 feet left) was, drilled
with a 6-inch power auger Nov. 14,
1969. The log does not indicate any
water surface after drilling. The log
shows saturated material (fine
sandy loam 0.0 to 5.5. feet; very fine
sandy loam 5.5 to 8.5 feet and sandy
loam 8.5 to 14.0 feet), severe caving'
from 3.0 to 14.0 feet below ground
surface. Surface elevation is 1,084.6
and pipe invert at the nearest point
is 1,069.52.
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Lateral D87-49-2A is 500 feet in
length and extends to the southeast
from the 49-2 at station 12 + 30.2.
Water surface, after drilling is ap-
proximately 7.0 feet below ground
surface. A boring was drilled with
a 6-inch power auger on centerline
at station 4+00 on 49-2A on Nov.
14, 1969. The log shows (loamy sand
0.0 to 9.0 feet, loamy coarse sand 9.0
to 10.5 feet, and silt clay 10.5 to
12.0 feet) saturated material from
5.0 to 10.5 feet and severe caving
from 4.5 to 10.5 feet. Surface ele-
vation at this point is 1,069.5 and
pipe invert is approximately 1,059.

Lateral 49-2B is 340 feet in
length and extends to the southwest
from the 49-2 line at station 12 +
30.2. A boring on centerline of the
49-2B at station 3+00 was drilled
with a 6-inch power auger on
Nov. 14, 1969. The log states that
there was no water surface after
drilling. Material encountered is
described as very fine sandy loam,
moist, slight caving from 0.0 to 7.5
feet and very fine sand, moist, mod-
erate caving from' 9.0 to 10.0 feet.
Surface elevation, at this point is
1,071 and pipe invert is approxi-
mately 1,061.25.

Lateral 49-2C is 700 feet' in
length and extends to the southeast
from the 49-2 line at station 17+
49.5. A boring was drilled, with a
6-inch power auger on centerline
of the 49-2C at station 6+00 on
June 18, 1969. The log states that
there was no water surfice after
drilling. Material encountered is de-.
scribed as'sandy loam 0.0 to 3.0 feet.
moist 0.0 to 1.5 feet, wet 1.5 to 3.0

feet, slight caving; silt clay loam 3.0
to 10.5 feet, wet, no caving, no, silt
loam 10.5 to 12.0 feet, wet, slight
caving. Surface' elevation at this
point is 1,084.7 and pipe invert is
approximately 1,076.25.

Lateral 49-2D is 400 feet in
length and extends to the southwest
from the 49-2 line at station 17+
49.5. A boring was drilled with a
6-inch power auger on centerline of
the 49-2D- at station 3 + 00 oh
Nov. 14, 1969. The log states that
there was no water surface after:
drilling. Material encountered is
described as very fine sandy loam
0.0 to 7.0 feet, dry, slight caving;
silt loam, dry 7.0 to 8.0 feet, moist
8.0 to 9.0 feet, slight caving; and
fine sand' 9.0 to 10.0 feet, moist,
moderate caving. Surface elevation
at this point is 1,087.7 and pipe in-
vert is at approximately 1,078.

UNITED STATES STEEL
CORPORATION

8 IBEA 156

Decided September 30, 197

Appeal by the United States Steel Cor-
poration to review an initial decision
entered May 11, 1977, by Administra-
tive Law Judge John R. Rampton, Jr.
(Docket No. DENV 76-85-P), assess-
ing a civil penalty in the amount of
$25-for an alleged violation of sec.
103(e) of the Federal Coal Mine
Health and Safety Act of 1969 (30
U.S.C. § 813(e) (1970)).

Affirmed.
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Federal Coal Mine Health and Safety
Act of 1969: Notices of Violation:
Reportable Accidents

The unintentional covering by intentional
roof fall of a continuous mining machine
during pillar mining constitutes a report-
able accident pursuant to sec. 103(e) of
the Act, as implemented by 30 CFR 80.1
(b) (10).

APPEARANCES: Billy M. Tennant,
Esq., for appellant, United States Steel
Corporation; Thomas A. Maseolino,
Esq., Assistant Solicitor, and William
T. Pendergrass, Esq., Trial Attorney,
for appellee, Mining Enforcement and
Safety Administration.

OPINION BY ADAIINISTRA-
TIVE JUDGE SCJELLEN-
BERG

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

Factual and Procedural
Background

In this proceeding the appellant,
United States Steel Corporation,
seeks to review the decision of Ad-
ministrative Law Judge John R.
Rampton, Jr., in assessing a civil
penalty for a violation of sec. 103
(e) of the Federal Coal Mine
Health and Safety Act of 1969
(A4ct) .0

On Friday, July 11, 1975, the
room and pillar method of mining
was being utilized in the 2 East 8
Right section of U.S. Steel's Geneva
Mine. By this method, a mining
section is developed and pillars
are extracted off the rooms of the
main entry, thereby creating a pil-
lar line which induces caving in or-

30U.S.C. §§ 801-960 (1970).

der to relieve pressure from the roof
and provide safer mining condi-
tions.

After completion of this process
in the aforesaid section of the mine,
the hydraulic system failed on a con-
tinuous mining machine being
trammed from the area, and before
additional oil could be obtained to
reactivate the system the roof fell
covering the machine. Although the
caving was an intentional occur-
rence pursuant to-an approved plan,
MESA contends that the "accident"
required to be reported under sec-
103 (e) consisted of the covering of
the continuous miner by the roof
fall, which necessitated consider-
able recovery work.

Subsequent to the recovery of the
machine 5 days later, on Wednes-
day, July 16, 1975, Mr. J. Freeman,
the MESA subdistrict manager, no-
tified the respondent by letter dated
July 18, 1975, that its failure to no-
tify MESA of the incident was a
violation of 30 CFR 80.11 for which
a petition for the assessment of civil
penalty was filed on June 8, 1976.

In its answer of July 6, 1976,
U.S. Steel denied the violation oc-
curred as alleged and requested
that the petition be dismissed stat-
ing that the letter from Mr. Free-
man notifying it of the violation did
not constitute a notice within the
meaning of section 104(b) because
it failed to allege a violation of any
mandatory standard set forth in
the Act and did not fix a reasonable
time for abatement. On July 13,
1976, MESA filed a response to re-
spondent's answer and a motion to
amend its petition to allege a viola-
tion of sec. 03(e) of the Act.

[8S4 I.D.



UNITED STATES STEEL CORPORATION
September 30, 1977-

Thereafter, by order dated
Sept. 13, 1976, the Administrative
Law Judge granted respondent's
motion to dismiss the alkged viola-
tion of 30 CFR 80.11, and granted
MESA's motion to amend its peti-
tion. The respondent then filed an
answer- to the amended petition
denying that a violation of -sec. 103
(e) -occurred as alleged.

The Judge conducted ahearing
on -the petition in Price, Utah, on
Jan. 4, 19, and on May 11, 1977,
issued his decision which concluded
that the respondent had violated
.sec. 103 (e) for failing to notify
MESA of the occurrence of a re-
portable accident and assessed a
penalty of $25.

Contention of the Parties

On appeal *LUnited. States Steel
argues that the statutory definition
of, the term "accident" in-sec. 3 (k)
of the Act fails to give the operator
notice that he is required to notify
the Secretary of any happening
other than those enumerated, and
it is therefore a denial of admin-
istrative due process to assess a
penalty for failure to notify the Sec-
retary of an incident which by'stat-
utory definition is not a required
sifbject-for notification.

MiESA contends that the Act has
a broad, remedial purpose and
should be interpreted in a manner
which favors the reporting, of acci-
dents. Such a statement, while true,
is not solely determinative -of the
issue. Rather, our decision herein
rests on a more specific regulatory
provision.

Issue Presented

Whether the appellant's failure
'to-notify MESA of the covering of
a continuous mining machine by an
intentional roof fall during pillar
mining constitutes a violation of
see. 103 (e) of the Act, as iple-
mented'by Part 80 of 30 GFR.

Discussion

le concur with the Judge as to
the results reached in -his decision.
We believe 'that he was correct in
assessing a -penalty under sec. 109
and in concluding that the entrap-
ment of the continuous mining ma-
chiine' constituted a. reportable acci-
dent within the meaning of sec. 103
(e) of the Act.2 -

- -Asi defined by Congress in sece. 3
(k) of the Act, an "accident" in-
cludes "'a mine explosion,;mine igni-

tion, mine fire, or mine inundation,
or injury to, -or death of any
person. -

The appellant concedes that the
statutory definition of sec. 3(k) by
its terms- is not all-inclusive, but
argues that the Act provides no
further guidance as to what Con-
gress intended to be included with-
in the term "accident," and that for
the purpose of assessing a civil
penalty under sec. 109 (a) an ope-
rator must have failed tox notify the
Secretary- of an accident within the
meaning of see 3 (k).

2 in pertinent part, ec. 103 (e) provides:
"in the event of any accident occurring In

a cal ine the operator shall notify-the-Sec-
retary thereof and hall -tate appropriate
measures to prevent ;the destruction of any
evidence which would assist in investigating
the cause or causes thereof." - C-

8251 827
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We find no merit in appellant's
argument since the term "accident,"
for reporting purposes has been
further defined by the Secretary's
regulations. Part 80 of Title 30
OFR promulgated: by the Secretary
as an exercise of his rulemaking au-
thority under sec. 508 of the Act is
specifically applicable. At Subpart
A, sec. 80.1(b) (10), the Secretary
implemented and interpreted the
statutory definition of sec. 3 (k) and
provided that an "accident" means:
"any other 'event that could have
resulted in the death or injury had
any person been in the immediate
area. " : ; -; I

Despite the fact that the covering
of a continuous miner is not spe-
cifically enumerated in sec. 3(k),; it
is encompassed under sec. 80.1(b)
(10) as an event that could have re-
sulted in* death or injury had the
caving process begun while efforts
were being made to remove the-ma-
chine from, the pillared area.

Recognizing that our interpreta-
tion is based on a regulation that is
unusually broad and conceivably
applies to a multitude of events, we
are nevertheless bound by its provi-
sions. We held long ago that the
Board, as a delegate of the Secre-
tary, has no authority to determine
the validity of regulations promul-
gated by' the Secretary since the
power 'to declare such regulation's
invalid lies outside the scope of the
Board's 'delegated jurisdiction. We,
have consistently adhered to that
doctrine ever since. -

3See Buffalo 8 inng Companvp.2 IBMA 226,
80 ID. 630, 173-1974 OHD par. 16,618
(1973); and United Mine Workers of America

v. Inland Stee Company 6 IMA 71, 83 LD.
87, 1975-1976 OSED par. 20,529: (1976)..

We conclude therefore that 30
CFR 80.1(b) (10) was meant to be
read with sec. 103(e), and as such
it is deemed that the appellant was
on notice that the covering of a con-
tinuous miner during pillar mining
as a result of a roof fall constituted
a reportable accident under the Act.

It is the operator's responsibility
to keep apprised of the Secretary's
regulations which implement' the
Act, and it will not be heard to com-
plain that it has been denied admin-
istrative due process by the Judge's
assessment of a civil penalty for an
unreported occurrence which, under
the regulations requiring reporting,
constitutes a violation.

Accordingly, we affirm the

Judge's decision.;

ORDER

WHEREFORE, pursuant to the

authority delegated to the Board by
the Secretary of the Interior (43

CFR 4.1(4)), IT IS HEREBY
ORDERED that the decision of the
Administrative Law Judge IS AF-
FIRMED and that the United
States Steel Corporation pay a civil
penalty in the amount of $25 on or
before 30 days from the date of this
decision.,

HOWARD J. SCIIE iJfTNEERG, JR.:

Adinistrative Judge.

I CONCUR:.

DAVw DOANE,

Chief Administrative Judge.

0
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APPEAL OF ROCKY MOUNTAIN CONSTRUCTION CO.
i August 17, 1977

APPEAL OF ROCKY MOUNTAIIx
CONSTRUCTION COMPANY*

IBCA-1091-12-75

Decided Augus3t 17, 917

Contract No. 14-10-7-971-234, Na-
tional Park Service.

Sustained in Part.

1. Contracts: Construction and Oper-
ation-Actions of Parties-Contracts:
Construction and Operation: Changed
Conditions (Differing Site Condi-
tions)-Contracts: Construction and
Operation: Changes and Extras

Interpretation of the parties prior to dis-
pute has great weight and compels con-
clusion that force account work included
placing red dirt fill but not drying and
replacing. Drying or replacement of wet
borrow was not force account work and
was not covered by the changes clause or
changed conditions clause.

2. Contracts: Construction and Oper-
ation: Changes and Extras-Con-
tracts: Disputes and Remedies: Equi-
table Adjustments-Contracts- Per-

'formnance or Default: Compensable
Delays

An order to build a curved wall was a
constructive change outside change order
#1 which was for a straight wall. Thus,;
the claim for extra costs for curved con-
struction and for stand-by time caused
by the Government delay in staking wall
is. compensable.

3.: Contracts:. Construction and Oper-
ation: Actions of Parties-Contracts:
Construction and Operation: Drawings
and Specifications-Contracts: Per-

* Not in Chronological Order.

formnance or Default: Inspection-L
Rules of Practice: Witnesses

The Government failed to show that a
rejected wall did not conform to the
plans and specifications.

4. Contracts: Construction and Oper-
ation: Drawings and Specifications-
Contracts: Construction and Oper-
ation: Changes and Extras-Rules
of Practice: Appeals: Burden of Proof

Claimant has the burden of proof of extra
work and failed to establish that in plac-
ing utility lines the actual work per-
formed differed from contractually re-
quired work.

APPEARANCES: Mr. Bruce E. Toole,
Attorney at Law, Crowley, Haughley
Hanson, Toole & Dietrich, Billings,
Montana, for the appellant; Mr.
John P. Lange, Department Counsel,
Denver, Colorado, for the Government.

OPINION BY ADMINISTRA-
TIVE JUDGE STEELE;

INTERIOR BOARD OF CON-
TRACT APPEALS

INTRODUCTION: These
claims arose out of a $746,556.10
contract for the construction of a
boat ramp and access road in the
Bighorn Canyon National Recrea-
tion Area, Montana. The -contract
consisted of Standard Form 23
(Jan. 1961 Edition), Specifications
and: Drawings. A hearing on the
claims involved in this appeal l was

'Administrative Judge Spencer T. Nissen
was the hearing official. Judge Nissen resigned
from the Board on Jan. 14, 1977. The author-
ity of other members df the Board to decide
the appeal is well established. See, for exaxhple,
T. 31. Industries, ASBCA No. 21025 (ay 12,
1977), 77-1 BC.A par. 12,545.:

84 I.D. No.10
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held in Billings, Montana, on Aug.
16-17, 1976.2

The claims, in order of magni-
tude, are as follows:

(1) $86,520.99 for extra costs by
reason of rework necessary when
rain and snow wet certain fill or
borrow material used to bring the
boat ramp excavation up to grade;

(2) $14,654.03 to construct a
curved wall in lieu of a straight
wall;

(3) $12,895 to demolish, remove
and replace parts of the curved
Wall, curb, gutter and sidewalks;

(4) $2,100 to bury utility lines
deeper than required by the con-
tract.

The First Claim-Reworke of Yet
Borrow Alateria2

Board Decision: Replacement of
borrow does not fall within (a)
force account worle, (b) changes
clause nor () hanged conditions
clause and thus the claim is denied.

INTRODUCTION: The instant
contract was to do "construction of
a concrete boat ramp, parking area,
and access road." Special Provision
SP-01, appeal file Tab B (here-
after "tab" will refer to tabs in the

2 In Apr. 77, the appellant moved to intro-
duce into evidence Mr. Kenney's diary for the
period Oct. 1, 1970 to Feb. 18, 1971. The
Government opposes the motion on the grounds
that the record was closed Aug. 17, 1976, and
the diary was not produced In response to a
Government discovery request dated June ,
1976, which asked for all diaries In connection
with the work performed under the contract.
In response to a Board request both parties
submitted briefs In support of their respective
contentions.

The diary clearly is not newly discovered
evidence. Appellant had It within its control
and could have offered it at the hearing.
Further, it interpreted the Government's dis-

appeal file). Drawing No. 617-
41006 (35 sheets) "are a part of
and are. supplementary to these
Specifications." SP-02, Tab B.

The Govermuent issued an "extra
work Order 1" to furnish all mate-
rials, equipment and labor and per-
form all extra work to "(3) Bring
the boat ramp to the grade estab-
lished by the contracting officer by
* * * grading, and hauling in im-
ported borrow from a borrow pit
designated by the Contracting Offi-
cer ***." Complaint Par. 7 and
Exhibits A, B, and C thereto. (As
Exhibits to the Complaint, these
letters are allegations. The same
letters are in the appeal file, how-
ever, and thus are also "in evi-
dence.")

The contractor asserts that this
order was issued because the true
grade was up to 18 inches below
that shown on Sheet 24; that to cor-
rect this situation, the Govermnent
project engineer instructed the con-
tractor to place and compact red
dirt fill to correct the sub-grade; ald
that this was done in February 1970,
but thereafter inclement weather
caused the red dirt fill to become
mud and caused extra work.

THE CONTENTIONS OF THE
PARTIES-THE BORROW
CLAIM

The contractor appears to base its
claim, on the changed condition

covery request to exclude this diary at
appellant's risk. Cf., K. quarie CorpGrafioni
a/k-/a Ultrasceai Compan#, IBCA-959-3-72
(Nov. 29, 1973), 80 I.D. 769 (1973), 73-2
BCA par. 10,146. As the Board finds -no
special circumstances to justify admission of
this late offered evidence, the appellant's
motion is denied.
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clause, complaint, Exh. B, p. 1, par.
2. (The clause is General Provision
58, p. 17 of the General Provisions,
Tab B.) However, in its Brief, at
p. 12, appellant's counsel specifically:
says Clause 58 is not applicable and
appears to base its claim on Clause
57-the changes clause. In its reply
brief (p. 1) the contractor says "this
was force account work and* force
account work is done under the in-
struction of the engineer." However,
at the trial appellant's counsel said
the changes clause did not apply
(Tr. 10). Thus, appellant's legal
theory is not clear.

The Government in its posthear-
ing brief (pp. 4 & 5) concedes that
the previous contractor had "over
excavated the boat ramp area" and
"that the specifications (presumably
this is intended to mean the "draw-
ings") showed the slope and eleva-
tions for the boat ramp as they
should have been excavated." The
Govermuent further states "It is
for this reason that the Government
contracted with Mr. Kenney under
force account (Tr. 10) to bring the
boat ramp up to the original speci-
fied grade."X

The Government contends that
Kenney (the prime's subcontractor)
performed a "pre bid" investigations
and "must have been aware of the
high and low- spots along the
ramp." -

The Qestion Presented: Does.
the drying and rework of borrow
placed under the force account con-*
stitute (a) force account worl, (b).
formal or construztive change order

work, () a changed condition or
(d) some other category of work?

Findings of Fact: The wet borrow
material claim

The contract was with appellant,
the prime contractor, hereafter.
called Rocky Mt., to build an access
road and boat ramp (Tab B). Rocky
Mt. subcontracted with, Kenney to
build the boat ramp (Exhibit 2).

The contract represented that the
area of the boat ramp would be pre-
pared (excavated out of rock) down
to the grades shown on the contract
drawings (Drawing Sheet 24, Notes
1 and 2, Spec. 1-04, Tab B). How-
ever, this was not the fact and the
true grade was both higher in spots
and lower in many areas (Tr. 21),,
and the lower end of the boat ramp
was narrower than shown on the
drawings (Tr. 22).

After award of the contract and
subcontract, the parties discovered
the facts set forth in the preceding.4
paragraph. Thereupon the Govern-'
ment issued and appellant accepted
extra work Order # which pro-
vided that appellant, and Kenney,
would remove the high spots and
would fill in the low areas with bor-
row material from borrow areas des-
ignated by the Government nearby
at the end of the upper parking-lot
(Tab C, Tr. Brunson (hereafter.

"Tr. B.-") 50, 51).
The parties agreed that this,

would be done as "force account"
work at a stated labor rate and
equipment rental rate (Tab C).
Further, they agreed that the par-
ties' representatives would daily

831
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sign-off on documents recording the
labor and equipment used to per-

form this work (Tab C).
Kenney performed this work of

getting, carrying and placing this
borrow material and bringing the
ramp area approximately to grade

during the period Dec. 1969-Feb.
19710 (Tr. 213,214).

Rocky Mt. and Kenney were paid

for this work in the total amount
of $21,885.74 (Tr. 214, Exhibit 6,

Estimates nmnbered 1, 2, 3, 4, 5, 13,
and 14).

This borrow material was in place
by Feb. 19, 1970 (Tr. 213). The next
work that had to be performed was
to place "base course" (crushed
stone to a stated specification) to a

depth of 3 inches on top of the bor-
row material and thereafter pour 6
inches of concrete to create the boat
ramp (Sheet 25). This was "orig-
inal contract work" not "forced ac-

count work."
Starting Feb. 19, 1970, the

weather became cold and rainy and

snowy and the borrow material on

the boat ramp got damp and occa-
sionally muddy (Tr. 28, .39, 40, 46,

90, 91; Exhibits C, D, E, F; Tr. B.

56, 57, 59 and 61). However, this

rain and snow was not unusual for
the place or the time of year (Tr B.

74; Cf., Tr. 55).-
Kenney' had difficulty because of

the wet borrow material and occa-
sionally the base course, men and

vehicles sank into the wet borrow
material (Tr. 28, 39, 40, 46, 90, 91;

Exhibits (C-F; Tr. B. 56-59, 61).
Nevertheless, Kenney dried out the

borrow material sometimes by re-'

moving it, letting it dry, and replac-
ing it. The work of laying base
course and pouring concrete was
finished early in June 1970 (Tab V;
Ltr. Feb. 11,'1974; Tr. 28, 40, 50,
51).

The Government project engi-
neer, Kenney and Rocky Mt. were
on the work site almost daily (Tr.
28, 39, 49, 89, 90, 91, 237, 240). The
Government project engineer knew
that Kenney was doing substantial
'no-pay"l work in drying the wet
borrow material and therefore di-
rected him to place about 900-920
tons of "pay item" base course un-
der the sidewalks along the boat
ramp; and Rocky Mt. was paid
about $2,300 for this work. Rocky
Mt. .owed Kenney about $7,200 for
this work because of the $5.50 dif-
ference in price for this work (the
prime contract price was $2.50 per
ton while 'the subcontract price was
$8 per ton (Tr. B. 70, 71).

Tw o years later in June 1972,
Rocky Mt. and Kenney, for the first
time, made claim for the work of
drying and replacing the wet bor-
row material and for inefficiency,
delay (lost profits) and added
equipment costs allegedly arising
out of the wet borrow material situ-
ation (June 28, 19.72 claim letter,
Tab L), all hereafter called "re-
work."

[1] Analysis and decision of the
twet borrow rmaterial claim

The Board places great weight on
the parties' interpretation of their
rights and duties under the contract
in issue. (Cf., General Dynamics
Corporation v. United States,-Ct.
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l1. -, decided July 8, 1977, slip
opinion pp. -12; Cf., Julius Pet-
rof sky, D.B.A. Petrof Trading
Company v. United States, 203 Ct.
Cl. 347, 361 (1973); Florida Build-
ers, Inc., ASBCA No. 8728 (Sept.
30, 1963), 1963 BCA par. 3886 at
19,290; NASH, Government Con-
tract Changes, Fed. Publ. Inc. 1975,
pp. 221,222,225.

Icre, by reason of the special
"force account" clause in the project
specification and the special force
account specification, the parties
agreed to daily sign-off on sheets re-
cording the work performed under
the force account. They in effect
agreed that this work ended in Feb-
ruary or March 1970 by their con-
duct in not listing it as force ac-
count work. The Board concludes
that extra work Order #1 work was
only to dig, carry, place and rough
grade the "red dirt" borrow mate-
rial.

After this work was done the rain
and snow came. The weather en-
countered was not abnormal. The
borrow got wet and Kenney "re-
worked" it.

The Board finds that this rework
was not force account work and
that, as it did not result from any
informal direction by the Govern-
ment, it was not constructive change
order work. The Board further finds
that this rework was not attributa-
ble to a changed condition because
there is no evidence that the con-
junction of normal moisture from
the heavens and the "red dirt". cre-
ated a condition that was unusual,
unforeseen, abnormal, or contrary

to any contractual representation.
Appeal of Welch Construction Co.,
Inc., PSBCA No. 217 (Feb. 11,
1977), 77-1 BCA par. 12,322 and
lMonnouth Fund, Inc., ASBCA No.
20158 (Dec. 20, 1976), 77-1 BCA
par. 12,305; Cf., NORAIR Engi-
neering Corp., ENG BOA No. 3568
(Apr. 30, 1976), 7-1 BCA par.
12,225.

Since appellant (or Kenney) has
the burden of proof on this item
and has failed to carry that burden
this claim is denied.

The Curved Wall Claimn

Board decision: Direction to
libuild a curved wall was a construc-
tive change outside of change Order
*1. The claim is allowed to the ex-

tent of $10,1200.

INTRODUCTION: The second
claim for $14,654.03 (pp. 16 and 24
of appellant's first posthearing
brief) is for building a curved wall
rather than a straight wall near the
top of the boat ramp.

The Government does not contest
entitlement (Government brief, p.
26, par. 4; C.O.'s decision, dated
Oct. 24, 1975, Tab A), so the only
issue is quantum.

Contentions of the Parties

The contractor (again the sub-'
contractor) says (by inference) that
the original contract did not call
for this wall (see sheet' 24) ; that
change Order #1, dated Feb. 6,
197M added the' work; that the
Government did not stake the wall

8291
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until June 15, 1970, by which time
all the. original concrete work had
been finished so the contractor had
to keep the concrete batch plant and
other concrete equipment in the
area to do this added work (Appel-
lant's first brief, p. 14) ; that the
subcontractor's total costs for this
added work was $22,809.55; that his
revenue for the wall was $8,009.33;
and that his claim is for the differ-
ence, $14,800.22.

The Government says Kenney
erroneously included other unre-
lated work in this claim (Govt.
brief, p. 28), that standby costs are
improper as that equipment was
needed at the site for .other con-
tractually required work (Govt.
brief, p. 31), that revenues were
$12,942, not $8,009.33 and that
Kenney is entitled to $12 per foot
times 125 percent or $5,835 (of
which $4,668 has already been paid
Kenney) (C.O.'s Finding, Tab A).

FINDINGS OF FACT ON
CURVED WALL CLAIM

The contract did not call for a
wall (Sheet 24, Tr. 30). Change
Order #1 directed appellant to
construct approximately 705 feet of
reinforced concrete retaining wall
along the boat ramp at an agreed
price of $12 per lin. ft. (Tab C).
This work was performed before
early June 1970, by building a
straight wall about 425450 feet
long along the boat ramp (Tr. 38;
Tab A; Tr. 155). Thereafter, in
late May or early June 1970, the

* Government project engineer di-
rected Kenney to build a curved

wall from station 00 about 414 feet
northerly from the top of the boat
ramp along the eastern side of the
parking area at the top of the boat
ramp partly according to a sketch
(Exh. I) prepared by the Govern-
ment (Tr. 143, 138, 144). The Gov-
ernment did not stake out this
curved wall until June 15 or 16,
1970 (Tr. 144, 155). The Govern-
ment concedes liability-agreeing
that Change Order #1 was only
for the straight wall-but says that
a curved wall only costs 25 percent
more than a straight one (Tab A),
thus appellant should get 125 per-
cent of the agreed straight wall
price of $12 per foot or $15 per foot
(Tab A). Appellant says its actual
costs were $22,809.55 (Tab V; Feb.
6, 1975), from which should be
deducted its actual revenues of
$8,009.33 (appellant's first post-
hearing brief, p. 14). It includes in
its claim standby costs for concrete
equipment which it says would have
been out of this area and this job
but for the constructive change
order to build this wall.

[2] Analysis ad Decision of
Curved Wall Claim

The Government concedes lia-
bility so the only question is "how
much?" This breaks down to two
items: (1) direct costs and (2)
standby costs.

Appellant's claim methodology
has many of the defects of a total
cost claim. See W17arren Printing
Co., Inc., ASBCA No. 18456 (Sept.
10, 1974, 74-2 B3CA par. 10,834 at
51,530). It also depends on unclear
evidence as to the precise niumber



829] APPEAL OF ROCKY MOUNTAIN CONSTRUCTION CO.
August 17, 1977

of feet of wall built and the specific
use of particular equipment. The
Government's evidence is also weak,
as the author of Exhibit 15 did not
testify and his qualifications are
unknown. There is evidence, how-
ever, of a week or two delay. In
these circumstances the Board con-
cludes that it may properly deter-
mine the amount of the equitable
adjustment by resort to what has
been described as jury verdict.

Proceeding on such basis the
Board finds that the building of a
curved wall instead of a straight
wall of approximately 314 feet cost
Kenney $5,200 and that stand-by
costs should be awarded in the
amount of $5,000 (Nash, Govern-
ment Contract Changes, Federal
Publications, Inc., 1975, pp. 389, 395,
396. This claim is therefore allowed
in the amount of $10,200.

Claim 3-Wall Removal &
Replacement Claim

Board Decision: As the Govern-
ment failed to show that the
rejected wall did not meet the re-
quirements of the plans and speci-
fications, the claim is allowed to the
extent of $12,000.

INTRODUCTION: The Con-
tentions of the Parties. Appellant
claims $12,895.38 for the rejection,
removal and partial replacement of
the "tangent" wall (from 0 + 53.8 to
elevation 65.9 and parts of the wall
from elevation 65.9 to elevation 71.4
on Sheet 24). Appellant also asserts
that because the Government per-
sonnel were on the site daily and

could have objected to and stopped
later-rejected work the Government
is estopped to later reject the work
and deny this claim.

The Government denies liability
saying the claim was properly re-
jected and further that Kenney was
paid for removal costs in a subse-
quent contract.

Findings of Fact-Rejected
Wall Claim

This wall was built under a verbal
constructive change order and a
sketch made and furnished by the
Government. See prior section of
this opinion.

The Government was unhappy
about the wall as soon as it was;
made in July 1970 (Tr. 248), but
did not formally reject the wall in
writing until Dec. 17, 1970 (Tab
F) and did not give a proper state-
ment of its reasons until Feb. 19,
1971 (Tab H).

A representative of the Govern-
ment was on the site when the wall
was poured (Tr. 162), and in one
instance specifically said one ques-
tionable section was O.K. (Tr. 166).
The joints in the wall curb ramp
and sidewalk did not "line up" (Tr..
B. 19), but this was due to a joint
error by the Government and Ken-
ney in laying out the concrete forms
for the boat ramp (Tr. 247).

The Government alleged five rea-
sons for rejecting the wall. These
were: (1) joints incorrectly placed,
(2) uneven tops of the wall section,
(3) varying curb and wall thick-
ness, (4) bowed wall sections and

835
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(5) nonuniformity of finish and
color (Tab IH). Kenney verbally
objected to the rejection in Oct. 1970
(Tr. 252).

The joints were not even because
of the 4-foot gap at the top of the;
boat ramp slabs and' because the
Government did not tell Kenney
where to put the joints -as it should

-have done (Tr. 30, 247, Tr. B. 19,
45, 4, Tr. 162). The unrejected
wall tops of the straight wall were
comparable to the rejected wall tops
of the curved wall (Tr. 165). The
varying thickness of the straight
and curved walls were quite minor
as Kenney was using snap ties for
all the supports (Tr. 165). The Gov-
ernment project engineer on the spot
verbally agreed the bowed wall sec-
tion was adequate (Tr. 166).

The texture and finish variations
were caused by attempts to alter
same (Tr. 167). The. work of re-
moval and partial replacement of
the curved wall was done in Aug.
1971 to June 1972 (Tab U-Spread
Sheet), and Kenney or Rocky Mt.
notified the Govern-ment of their
claim in June 1971 (Tab V, Ken-
ney's Feb. 6, 1975 letter and June
1972 (Tab L)). emney incurred
costs of approximately $12,895.38 in
replacing the wall (Tr. 175, Tab U,
Spread Sheet with Kenney's Feb. 6,
1975 letter). The curb portion of
the wall was defective and properly
rejected (Tr. 165, 166).

[3] Analysis ad Decision of Re-
jected Wall Caim

The Government has failed to
show that the rejected portions of
the wall did not conform with the

plans and. specifications of the con-
tract or constructive change order.
The Government witness rephrased
the conclusions stated in the Gov-
ernment's rejection letter but gave
no citations to the drawings or spec-
ifications supporting'thos6 conclu-
siolls. Neither did he contradict the
testimony of Mr. Kemiey which is
the basis for the Board's- Finding
of Fact listed in the preceding sec-
tion of this decision that the al-
legedly defective conditions in the
curved wall were accepted in the
straight wall.

There appears to have 'been two
basic causes of the rejection-un-
even joints-and tangent rather
than radius design.

The Government is responsible
for the adequacy of the design and
the drawings (J. W. Hurst & Sons
Atoning, Inc., ASBCA No. 4167
(Feb. 20, 1959), 59-1 BCA par.
2095; Bethlehem Steel7 Corporation,
ASBCA No. 13341 (Nov. 19, 1971),
T2-1 BCA par. 9186).

The unevenness of the joints arose
out of a mutual misinterpretation
of Sheet 24 by the Government
project engineer and Kenney when
they laid out the location of the
forms for the 50-foot concrete slabs
of the ramp. Further, the project
engineer's sketch of the tangent wall
was not sufficiently clear and the
Government representative on the
site did not indicate that he read
the sketch to require joints in speci-
fied places and he did not so inform
Kenney.

The hint in the evidence that Ken-
ney was paid for wall removal un-
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der a later contract is insufficient to
establish that as a fact. Kenney ad-
mitted at the hearing that the curb
was defective. The cost of this ele-
ment is totally unclear. Thus, on a,
jury-verdict basis the Board finds
for appellant in the amount of
$12,000.

Claim 4-Burying the Utility Lines

The Board Decision: The appel-
lant failed to carry its burden of
proof and the claim is denied.

INTRODUCTION: This is a
claim for $2,100 for burying utility
lines deeper than required by the
specifications.

Contentions of the Parties

Appellant says Exh. L represents
rock not the real surface; also that
Mr. Kenney's observations were
more accurate than the exhibit (ap-
pellant's brief, p. 22). The Govern-
ment says Kenney need not have
buried the lines as deep as he did
and his costs are suspect (Govern-
ment's answer brief, p. 39).

Findings of Fact-Utility Lines
Claim

Article 1-21 "Utility conduits,"
of the construction specifications
called for one conduit 18 inches be-
low subgrade and the other two con-
duits 18 inches below and 12 inches
horizontally from the first (Tab B,
Addendum 1 p. 3). The location of
the planned utility lines is shown on
sheet 24 between the top of the boat
ramp and the parking lot (Sheet 24,

drawings in the appeal file). The
-lines were dug at approximately the
location shown on sheet 24 (Tr.
178).

The lines were dug considerably
below 3 feet of the surface of the
ground into solid rock in Feb. 1970
(Tr. 178, 179). This was done to the
grade set by the Government placed
stakes (Tr. 180). The lines were
buried 41/2 feet below the surface of
the rock or subgrade at the center of
the parking lot (Tr. 181, 182, 184).
At the time the trenches were dug
Kenney and the Government did not
know precisely where the subgrade
would be in the end (Tr. 182).

Sheet 25 shows a typical cut sec-
tion and graded section of the park-
ing lot at the boat ramp (Sheet 25;
Tr. 274). Bidders should have esti-
mated their excavation prices based
on finding rock. as the subgrade and
planned to put the trench down so
that it was covered everywhere at
least 36 inches below subgrade and
so the conduits graded slightly (1
percent minimum) to the east side
of the ramp (Tr. 275, Addendum 1
to IFB).

There is no evidence as to what
Rocky Mt. or Kenney expected the
grade, nature or elevation of the
subgrade to be at the location of the
conduits when they prepared their
bids for this item of work. There is
no evidence either that appellant or
Kenney was misled or that Kenney
was required to excavate deeper
than required by the drawings and
specifications; nor is there adequate
evidence of the basis for the bid or
claimed costs.
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[4] Decision of Utility Claim
Appellant has failed to carry its

burden of proof as to how it pre-
pared its bid, how the actual work
differed from the contract required
work or the work bid upon and how
its actual costs were increased. The
claim is therefore denied.

Summary of Decision

Amnount
Item AZlowed

Borrow Rework $0
Curved, Wall 10,200
Rejected Wall 12, 000
Utility Lines 0

Total $22,200

GEORGE S. STEELE, JR.,

Administrative Judge.

I CONCUR:

WILLIAM F. McGRAw,
Administrative Judge.
Chairman.

is nevertheless iven 45 days to file affi-
davits by the bidders on these and other
issues.

2. Rules of Practice: Appeals: Dis-

covery

The parties are entitled to discover all
documents not privileged which are rea-
sonably likely to lead to admissible evi-
dence and do not cause a burden dispro-
portionate to the probable benefit from
the requested discovery taking into ac-
count the size of the claims involved and
their nature as well as the nature of the
defenses.

APPEARANCES: iMr. W. Stanfield
Johnson, Ir. Joseph M. Oliver, Jr.,
Attorneys at Law, Jones, Day, Reavis
& Pogue, Washington, D.C., for the
appellant; Mr. Thomas A. Garrity,
Department Counsel, Amarillo, Texas.
for the Government.
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1. Introduction.
The Government in a Motion for

Protective Order dated Aug. 3,
1977, has asked for an order stat-
ing: (1) that certain enumerated
documents (copies furnished to the
Board and marked) need not be
furnished appellant in discovery
and (2) for an order holding that
appellant's interrogatories 76, 77
and 78 need not be answered.

2. Background.
This is an appeal from the de-

fault termination of an approxi-
mately $1.7 million contract for the
process design and construction of
a helium purification plant. The
pleadings raise issues including ex-
cusable delays (premature default)
(e.g., par. 39 Complaint), and im-
possibility of performance (as-
sumption of the risk of impossi-
bility) (e.g., par. 79(b) Com-
plaint), superior knowledge by the
Government (e.g., par. 63 Com-
plaint) (Summary of Prehearing
Conference, Oct. 12, 1976, p. 2, par.
3), failure to cooperate (e.g., par.
63 Complaint).

3. Decision.
(a) The Govermnent has filed a

Motion for a Protective Order (1)
as to certain documents and (2) as
to interrogatories 76, 77 and 78.

(b) The Motion is denied as to
interrogatories 76, 77 and 78.

(c) The claim of attorney-client
privilege as to certain documents is
denied.

(d) The Motion as to the bal-
ance of the documents is denied
unless on or before Nov. 28, 1977,
the Government files affidavits by

the "third parties" that specific pot-
tions of specific documents (1) con-l
tain information which was propri-
etary when furnished, (2) the third
party expected that the information
would be held in confidence (state
the basis-in detail-for the expec-
tation together with a statement as
to whether the persons furnishing
the informationI made verbal state-
ments or requests that the informa-
tion was to be treated as "confiden-
tial"), (3) the information still is
valuable protected "trade secrets"
and (4) the present disclosure of
the information to appellant would
injure the third party in specified
ways.

(e) This opinion supersedes the
Summary Order dated Oct. 5, 1977.

4. Government's Contentions.
The Government says the docu-

ments furnished the Board are
privileged because they are "mate-
rial submitted by, or comments
about materials submitted by, or
comments and reports of informa-
tions received from, Appellant's
competitors. The deleted material
involved negotiations before the
contract was awarded to appellant."
Further, even if relevant, the infor-
mation-the Government says-is
not material (p. 2 of Government's
Motion).

5. Appellant's Contentions.
The appellant says that the Gov-

ernment has failed to establish that
the material is (a) trade secrets or
(b) its disclosure would harm the
Government.

6. Detailed Rulings biy the,
Board-Part I-Documents.

83s'
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(a) In this order the Board has
grouped the documents into four
groups for the purpose of discus-
sion and ruling thereon.

(b) Group, I-Attorney-Client
Privilege.

The documents in this group in-
clude the following:

Exhibit 11, Agenda May 29, 1968.
(All dates are 1968 unless. other-
wise indicated.)

Exhibit 16, Apr. 8.
Exhibit 19, June 14.
Discusszon. The Exhibit 16,

Apr. 8 memorandum is typical of
the documents in this group. The
advice given by counsel is normally
privileged; Ingalls, ASBCA No.
17717 (Aug. 16, 1973), 73-2 BCA
par. 10,205 at pp. 48,096 and 48,104.
However, the fact that a person con-
sulted counsel, or the identity of
counsel, is not normally privileged
especially in contract appeals (97
C.J.S. Witnesses § 283 (d),; (e),
(f), (g) ; 8 Wigmore (1961 ed.) Sec.
2307, 2313, 2320, 2292). Thus, the
objection made by the Government's
motion is overruled and the motion,
as to this group of documents, is
denied.

(c) Group 11-Documents relat-
ing,-td the identity of prospective or
actual bidders and relating to dis-
cussion or evaluation of technical
proposals and/or negotiation of
terms and conditions of a contract.

These documents include the fol-
lowing:

Exh. 11, Feb. 29, 1968; Apr. 1,
May 31, May 29. 
1 Exh. 12, Nov. 30, 1967; Dec. 1,
1967; Jan. 24, Mar. 6, Mar. 22
May 16.

Exh. 13, Feb. 29, Apr. 1 (Dupli-
cates Exh. 11, Apr. 1 document, al-
though the claim of privilege is not
made as to one paragraph claimed
under Exh. 11), Apr. 15, Apr. 25,
May 31.

Exh. 19, June 14, July 12, Aug. 2.
Exh. 32, May 9, July 12 (Dupli-

cates July 12 in Exh. 19).
Exh. 36, Apr. 25 (Duplicates

Apr. 25 memorandum in Exh. 13).
Exh. 43, July 12 (is a duplicate).
Discussion. The documents in this

group range from those such as Exh.
16, Apr. 8, wherein the Government
seeks to merely delete the identity
of a bidder's name, to the Exh. 12,
Jan. 24 document, where the Gov-
ermnent seeks to prevent access to
a 5-page summary of extensive tech-
nical discussions together with some
*-contractual" negotiations. This
document, and others, is listed in
more tlan one group.

There are regulations applicable
to the Defense Department (e.g.,
ASPR 1-329.3c (4) b; ASPR 1-1004,
ASPR 3-805.3 (b) & (c); ASPR
4-107), which prohibit "technical
transfusion," and "auction tech-
niques" and which very severely
limit the pre-award distribution of
information concerning bidders'
proposals and prices, or the disclo-
sure of trade secrets. Department
counsel has not cited any similar
regulations applicable to the instant
contract except that in its Sept. 27,
1977, submission the Government
did cite 41 CFR 1-3.103 (b). Never-
theless, the Board is not persuaded
that any such regulations would be
applicable, in the present circum-
stances of this appeal, to the docu-
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ments in this group, because the
information contained therein is so
general in nature. Thus, the Govern-
ment's Motion-as to this group-
is denied as indicated in par. 3(d)
ante.

(d) Group III-Discussions of
Processes for eiu purificatio
With or without dollars per unit in-
formation or horsepower data.

These documents include the; fol-
lowing:

Exh. 11, Apr. 1, May 29.
Exh. 12, Nov. 30, 1967 conf. re-

port; Dec. 1, 1967, conf. report;
Jan. 24; Mar. 7 Telecon; Mar. 22,
,conf. report.

Exh. 13, Apr. 1.
i Exh. 32, May 9; Dec. 11, 1967.

Discussion. Exh. 12, Nov. 30, 1967,
is a typical document in this group.
This is a summarry of extensive dis-
cussions with a bidder about the
units that were part (or to be part)
of the instant contract. Apparently,
the Government issued the step I re-
quest for technical proposals on or
about Sept. 25,1967 (see appeal file,
Vol. 2, Tab. 5, Exhibit A, unnum-
beled page, entitled "Technical Pro-
posal' G-5017-A, Scope;" see also
Complaint, par. 4). The discussions
included technical matters such as
pounds per square inch, dollars per
thousand cubic feet, percentage of
recovery and horsepower, etc.

There is no indication that the
matters' reported' were considered
trade secrets of a technical 'process
or a 'financial nature. .There is no
problem now of teclhical transfu-
sion since the instant contract w'as
awarded, performed (at least in
part) and tenninated.

The appellant has alleged impos-
sibility at least as to part of one
unit. Thus, even if the documents
themselves are not admissible there
is a possibility that they will lead
appellant to witnesses who may be
useful at the hearing. Furthermore,
the Board assumes that Mr. Taylor,
Mr. Haynes, Mr. Kalman or Mr.
Whitney may be a Government wit-
ness, and if so, they would probably
review' these documents as part of
their preparation for their testi-
mony and thus make them "avail-
able" to appellant under Rule 612
of the Federal Rules of Evidence,
28 U.S.C. FRE. Finally, the Gov-
ernment's claims of privilege in its
memorandum are so general and
non-specific that they cannot -be a-
cepted. All claims of privilege must
be specific and the grounds ad-
vanced in support of each must be
particularized and in detail. Thus,
the objection as to these documents
is overruled and the Government's
Motion-as to these documents-is
denied as indicated in par. 3 (d)
ante.

(e) Groulp- IV-Documents ap-
parently abstracting technical dat
fromi tecknica proposals.

These documents include the folL

lowing:
Exh. 13, check list, sheets, ab-

stracting data-or processes.
-Apr. 15 Memo with 3 sheets.
Exh. 16, check list, '5 sheets abT-

stractinig data or processes.
Exh. 27 check list.
Exh.' 36, check list-5 sheets..
Discussion' These documeints give

the Board the most trouble. Exhibit
13's sheets abstracting data or proc-
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esses are typical. These appear to
be abstracts of the technical pro-
posals submitted during step one of
this procurement. It appears likely
that the proposals involved were
marked with a restrictive notice.
Department counsel has not said,
however, that this is in fact the case.
The problem with the Government's
briefs is that they assume the criti-
cal fact-that the documents con-
tain proprietary technical processes
or financial data (trade secrets).
The Board will not assume this fact.
It is not self-evident. It is not evi-
dent from a close examination of
the documents themselves. There is
no indication that the data were
considered "trade secrets" by those
who furnished .them to the Govern-
ment. Thus, the Governent's ob-
jections are overruled. The Govern-
ment's motion as to these documents
is denied as indicated in par. 3(d)
ante.

7. Part II-Interrogatories.
(a) Interrogatory 76.
Ruling. The Board denies the

Government's motion for a Protec-
tive Order. The Government is
ordered to answer 76 (a) (identify-
ing persons). The Govermnent is
ordered to answer 76 (b) or to allow
appellant to inspect all files which
would contain these documents.
(The Government may also review
the files and claim privilege in de-
tail on specifically identified docu-
mnents (or portions thereof) or en-
ter into an agreement with appel-
lant reserving the parties' rights to
later argue admissibility.) The in-
formation sought is possibly rele-

vant to the Government's defense
of accord and satisfaction, or to the
issue of excusable delay, and to a
possible issue of waiver of the origi-
nal delivery date, if the parties
wish to introduce evidence on these
issues.

(b) Interrogatory 77.
Ruling. The Board denies the

Government's motion for a Protec-
tive Order. The Government, on p.
6 of its memorandum, misconstrues
the Board's dicta in its decision
dated Apr. 6, 1976. The quote in the
Government's brief related to a
hypothetical discussion in the
opinion of a situation where the
contractor failed to appeal a final
decision on a specific claim of ex-
cusable delay and later appealed a
damages assessment which utilized
the facts found in the unappealed
decision. The Board said in such in-
stance it would not reopen the
earlier unappealed findings. That is
a different situation from Fullford;
it is not the situation in this appeal;
thus counsel's argument is mis-
placed or inapplicable. The Gov-
ernment is ordered to answer this
interrogatory. This ruling on dis-
covery does not, of course, limit the
Government's right to seek, or at
the hearing offer, evidence, and, in
the post-trial briefs to argue the. de-
fenses it calls "Accord and Satis-
faction" or "Laches" in its "An-
swer," dated Apr. 29, 1976..

(c)' Interrogatory 78.
Ruling. The Government's mo-

tion for a Protective Order is de-
nied. Note each interrogatory seems
to contain three parts: (1) the-
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numbered question, (2) question
" (a)," and (3) question " (b) ." The
Board's order encompasses. all three
portions.

In this regard the Board does not
understand Department counsel's
arguments that questions 76, 77 and
78 require a "guess." The Bureau
must merely state the opinions of
its employees (and that of any
other potential witnesses whose
opinion is presently known) as to
the work not completed on the units
at the dates specified in the ques-
tions.

.8. General Guidelines- on Dis-
covery.

(a) There are two alternative
methods the Board can use in
handling discovery. The first is the
normal way which-is established by
our present rules (43 OFIR 4.115
(a)) whereby the Board encour-
ages the parties to engage in volun-
tary discovery and the Board only
deals with discovery when these

.efforts fail. This is the traditional
method followed by most boards
and courts. This method has proved
to be adequate most of the time.

(b) The second approach-which
is advocated in very large complex
cases-is for the board or court to
control all discovery from the very
beginning. The board is willing to
proceed in this manner on such
cases if application is made to it
promptly after the filing of the
pleadings.

(c) Since the parties are already
many months into their discovery
these guidelines may well not be
very helpful -at this late date.

Nevertheless, they are issued for
your guidance and the guidance of
litigants in future appeals.

(d) Discovery is an important
part of litigation. It is necessary
that the boards afford the parties
sufficient discovery so that the par-
ties have a constitutionally (or con-
tractually) adequate trial (the term
as used here includes discovery). It
is also important that the Board
minimize the cost, and other bur-
dens, of discovery. Thus-when
asked-the board will seek to pro-
vide adequate discovery balanced
against the cost thereof. In this re-
gard much of the cost of attorneys'
time can be minimized by the par-
ties if they cooperate in the dis-
covery process.

(e) W here, as in this appeal, ex-
cusable delays, and lack of coopera-
tion, are alleged, and the contract
was terminated for default, the con-
tractor often has a legitimate desire
to review all of the Goverument's
files, about contract performance
(and vice versa).. (Counsel should
advise his client that such requests
are not unreasonable per se and that
the burden will be upon the object-
ing party to establish the existence
of a legitimate reason for withhold-
ing discovery.) Thus, the moving
party may make a relatively mini-
mal showing of good cause to shift
the burden of persuasion onto the
party who opposes discovery.

(f) Where, as here, a party al-
leges superior knowledge and im-
possibility thereby also putting in
issue the assumption of the risk of
impossibility, see The Austin Co. v.
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United States, 161 Ct. Cl. 76 (1973),
the resisting party's burden is even
heavier.

(g) Nevertheless, the board will
indeed rule on objections to discov-
ery. It will require that the objec-
tions be particularized and in de-
tail. It will require that documents
or portions of documents be clearly
identified, that the objection be
stated specifically and the grounds
thereof be set forth in detail. See
IngaZls, ASBCA No. 17717, 73-2
BCA par. 10,205, for a detailed dis-
cussion of the grounds for objec-
tions.

(h) Thus, the "first wave" of dis-
covery may 'well be a motion to
produce all or broad classes of
documents for inspection. If this
discovery is agreed to (or allowed)
it will greatly reduce the need for
time-consuming interrogatories.

(i) The "second wave" of discov-
ery might well be precise interroga-
tories aimed at identifying people
and the knowledge or opinions they
have on precise topics. The board
does not look with favor-in gen-
eral-on interrogatories asking a
party to list all documents in its pos-
session or control which relate to
topic "A," or topic "B."

(j) Such questions require an in-
ordinate amount of time to answer
with less than commensurate bene-
fit. If a party has made full disclo-
sure of its files, and has devised an
accurate system of identifying'
which documents it has produced,
there is no reason to allow such an
interrogatory. Normally, interroga-
tories will not be. allowed, to be used
as a substitute for a Bill of Particl-
lars.

(k) It is clear that interrogatories
may only be directed to parties (and
each corporate or Government
agency party must appoint an offi-
cer, employee or agent to sign an-
swers to interrogatories on behalf of
the party. Such agent should nor-
mally not be the trial lawyer-see
ABA Canon of Prof. Responsibility
ECS-9, 5-10, DR5-101 B; DRS-
102, Black's Law Dictionary XLII
(4th ed. 1951). Thus, it is techni-
cally correct to assert that an in-
terrogatory should not be directed
to appellant's employee "Mr. A. J.
Jones." Nevertheless, depositions on
written interrogatories-can be di-
rected-at much greater expense-
to such an individual employee of
a party. Counsel may often agree to
waive this particular objection, of
course, and treat the interrogatory
as if it was a deposition on w'rit'
ten interrogatories.

(1) The "third wave" of discov-
ery can be oral depositions. This
board has ruled that such deposi-
tions can only-be taken of a party's
pre'sent employees '(see IBCA cases
in' Appendix hereto). If a party
seeks an order to take a deposition
of a person who is not presently an
employee of a party he should brief
and argue the matter exhaustively
as'he must ask the board to over-
rule prior decisions. This lififtation
on the board's' willingness to' rda
depositions does not' limit the par-
ties' ability to agree to depositions
of non-employees.

(in) The board in large and com-
plex cases will look favorabl uon
motions under the discovery and/or
preh'earing rules to compel the si-
multaneous production of lists of
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expected witnesses, the exchange of
exhibits and the exchange of sum-
maries or even verbatim transcripts
of expected testimony (all as dis-
covery and not as evidence)..

(n) Finally, the Board points out
that Rule 103-as to:. the "appeal
file"- (43 CFR 4.103) requires good
faith action by the contracting of-
ficer and the contractor in filing all
documents they believe are relevant
to the dispute as then stated. If
privilege is asserted at ay time, it
should be done in detail.

(o) Thus, the touchstones of dis-
covery are:,

(1) probability that the discov-
ery will lead to admissible evidence
(but it is not a ground for objection
that a document or other material
involved in discovery is not adinis-
sible per se), and

(2) that the burden is commen-
surate with the need.

The objections to discovery are
(a) privilege--but privilege is not
absolute, especially when a compet-
ing concern overweighs the reason
for the privilege, and (b) burden,
i.e., the benefit likely to be' derived
from'the discovery is clearly much
less than the burden of compliance.

'(p) The board in prepatation
for this Order digested the opinions
which are in the Appendix hereto..
They are attached to. this Order for
your information. -

GEORGE S. STEELE, JR.,.
Administrative Judge.

I CONCuR:

WATILLIAM& F. McGSw,
Administrative Judge.
Chairman.

251-126-8-2

APPENDIX

Digest of the Selected Discovery
Decisions of Boards of Contract
Appeals Since 1964. Research
method as limiting scope of cases
digested

The method used to locate the
opinions digested herein was (on
Sept. 1, 1977) to run TITRO,
IBCA-376 (Aug. 6, 1964), 1964
BCA par. 4360, and INGALLS,
ASBCA No. 17717 (Aug. 6, 1973),
73-2 BCA par. 10,205, through the

citator and digest all the relevant
discovery cases listed therein.

Table of Contents
Part I-By Agency

See.: Paragraphs
1 Interior 1.1-11
2 ASBCA 2.1-2
3 Veterans 3.1-5
4 Transportation 4.1-2
5 General Services 5.1-5
6 AtomicEnergy 6.1
7 Part I-Secondary 7

Sources

Part III-Evidentiary

Rulings by IBCA

8 Interior 8.1-2

1.1 Coqno on'wealta Electric Co.
IBCA-048-1174 (Dec. 1.8, 1975),
82. I.D. 625, 76-1 BCA par. 11634.

The issue per the pleadings is
(a) .aibiguous specifications as to
whethe payment ,(,at the rate for
helicopter erection of towers): for
all towvrs is proper or whether this
helicopter tate was oily fortlie erec-
tion of certain towers.

8381 845
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The request, for all documents re-
lating to the use or potential use of
helicopters for erection of transmis-
sion line, was allowed.

The request was allowed for en-
gineering estimates and bid esti-
mates where the Government said
bidders should have been able to
correlate payment provisions with
methods of excavation or erection.

The request for "all documents
related to the use of helicopters for
fire prevention * * *" was denied
as the purpose of the specification
requirement for a water bucket with
helicopters was obvious.

The request for all documents
evaluating the contractor's plan of
work was denied when the Govern-
ment said that there were none.

The request for all documents re-
lating to partial or final payment
was allowed as there is a dispute
over computation, and the docu-
ments may explain the Govern-
ment's decision to allow the heli-
copter payment rate for one tower.

As to the request for "all docu-
ments relating to the contractor's
claim * * * consideration of that
claim and the contracting officer's
final decision" the Board ordered an
in camera review of all documents
which the Government asserted
were protected by privilege.

The Board partially allowed a
request for all specifications issued
by the contracting agency within 5
years which provide for different

payments depending on construc-
tion method. The Board allowed
this only as it related to specifica-
tions that had partial mandatory

helicopter erection provisions. If
this is burdensome the Government
can make the files containing these
contracts available and allow the
appellant to search them.

The request for "all documents
relating to environmental con-
siderations * * * in the project" was
allowed as the Answer stated that
very special environmental con-
siderations were applicable to cer-
tain towers.

1.2 JB&C Co., IBCA 1020-2-74
and IBCA-1033-4-74 (Dec. 11,
1974), 75-1 BCA par. 11017.

The Government filed various
discovery requests on a total cost
claim. The following discovery re-
quests were allowed:

(1) A listing of all equipment
used on the differing-site condition
claim including make, year, model,
size, capacity, mounting and type of
power, all accessory equipment, the
rated capacity, and whether the
equipment was rented (if so list the
owner), whether it was hired on an
operated basis, the rental charge
for each equipment and the base
month for computing costs.

(2) All jobs-similar to that in
this appeal-performed by appel-
lant for a stated 3-year period, with
the location, type of wdrk, name of
agency, and specification number.
The Board gave these general
guidelines:

(a) A party need not produce
documents previously furnished.

(1) Motions to produce are dis-
tint from interrogatories.

(c) A party need not compile
data not readily available to it.



APPEAL OF AIRCO, INC.
October 17, 1977

(d) Occasionally a proper re-
sponse is to make files available for
-the other party to, search.

(e) Generally, contemporaneous
photographs, reports and corre-
-spondence probably is not protected
-b a work product or attorney-
client privilege.

(f) A conditional response-I
will produce the records you seek if
you will produce the records I
seek-is often reasonable.

1.3 Carl TV. Olson & Sols, Co.,
IBCA-930-9-71 (Apr. 4,1974), 81
I.D. 157; 74-1 ECA par. 10,564.

In this case the Government ob-
jected to the demand -for produc-
tion of certain documents asserting
various claims of privilege. The
board, after in camera inspection,
ruled thereon as follows:.

(1) Documeits prepared after
receipt of the claim which evalu-
ated it and apparently were used by
the contracting officer in partial
allowance of the claim were not
"prepared in anticipation of litiga-
tion" (FRCP 26(b) (3))-this ob-
jection was overruled.

(2) The six "tests" or criteria in
Vitro, IBCA-376, 1964 BCA par.
.4360, are still valid.

(3) The objecting party must
specify with particularity the por-
tions of the document which it says
are protected by a specific privilege.

(4) The Government must pro-
duce:

(a) Six-page memorandum of the
project engineer (PE) to the civil
engineer transmitting a draft find-

inlgs of fact of 32 pages (but the
draft need not be produced).

(b) Memorandum from regional
director to PE on geologic and
groundwater conditions involved in
claim.

(c) Nine-page memorandum com-
menting on claim by J. P. Bara...

(d) A handwritten memorandum
from Chief Construction Branch to
field engineer transmitting four
pages of comments by chief inspec-
tor commenting on parts of claim.

(e) A memorandum from Chief
Materials Branch to the field engi-
neer commenting on one page of the
claim.

(5) The Government need not
produce the following:

(a) Draft findings.
(b) Memorandum from Project

Construction Engineer to Director
of Design and Construction with
computations in connection 'with
claim.

(c) Draft findings and decision
prepared in the Office of the Direc-
tor of Design and Construction.

These were examined in camera
and convinced the board that the
contracting officer's decision was
personal and independent and the
documents were protected as mental
processes, deliberations, computa-
tions and methods by which the
contracting officer arrived at his
final decision.

1.4 Carl TV. Oson & Soils, Co;,
IBCA-930-9-71 (Oct. 15, 1!973) ,73-
2 BCA par. 10,269.

This is an appeal involving a $1.7
million claim under a contract to
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construct concrete lined drains,
various concrete and pipe struc-
tures and related earthwork.

The board (in the 2d or 3d
"wave" of discovery) ruled as fol-
lows:

(1) Depositions must be for dis-
covery or evidence but not for both;
allowed in this case for discovery
only.

(2) The board can order deposi-
tions only for Government (or ap-
pellant) employees; requests to de-
pose retired former Government
employees denied.

(3) Evidentiary discovery will be
allowed only on a showing that the
deponent will not be available as a
witness.

(4) A deposition of an expected
expert witness will only be allowed
on a showing of exceptional circum-
stances that it is impractical for the
moving party otherwise to obtain
discovery.

(5) The party requesting the
deposition will bear all expenses
thereof.

(6) At this late and burdensome
stage of discovery (and where the
existence of documents has not been
established) the Government need
only make files available and ap-
pellant may search same.

(7) Documents need only be pro-
duced once.

(8) A draft letter need not be
produced.

1.5 IVersen Conhstmbetion Company,
(ADA ICONCO), IBCA-981-1-

73 (May 1, 1973); 80 I.D. 299; 731
BCA par. 10,019.

In this $90,000 claim the board
denied without prejudice appel-
lant's application for oral deposi-
tions for discovery saying that vol-
untary methods should first be ex-
hausted. It also said it did not al-
low depositions of non-employees,
since it had no jurisdiction over
them.

1.6 Carl W. Olson Sons Co.,
IBCA-930-9-71, Apr. 18, 1973,73-1
BCA 10,009.

The board said that the appli-
cation for the depositions of the
Government's design team, team-
leader and the supervisor of the
geologic studies for discovery and
evidence was defective as the
board's rules (43 CFR 4.115) say
for discovery or for evidence. The
Government was ordered to allow
depositions for discovery in this
$1.7 million claim involving volu--
minous records.

1.7 Allison & Haney, Inc., IBCA-
587-966-' (Sept. 13, 1968), 68-2
BCA par. 242.

Correspondence and a memoran-
dum of telecon between Government-
engineers used by contracting offi--
cer in reaching his decisions are or-
dered produced, (and apparently-
should have been put in the appeal'
file by the contracting officer) but a
draft and two other documents sub-
sequent to the final decision were not-
discoverable under this request for-
all documients used by the contract-
ing officer in reaching his decision.

1.8 Allison HaneyInc., IBCA--
587-9-66 (June 19, 1967), 74 I.D..
178; 67-2 BCA par. 6401.
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The Board ruled on numerous
,discovery requests- as follows:

(1) The Government will respond
to a motion to admit or deny that
the contracting officer consulted
others before he issued the final
decision.

(2) The Government need not
produce policy advice, etc., from
others to the contracting officer used
in reachinghis decision or issuing a
,"Supplemental Notice" (apparently
-an amendment to the IFB or Speci-
fications), because the IBCA rule
then required the contracting officer
to include in the appeal file all of
'the documents on which the con-
tracting officer relied in making his
decision. (Note the present rule 43
CFR 4.103 does NOT contain this
language. It does require the con-
tracting officer to file statements of
Zany witnesses on the matter in
dispute.)

(3) Orders the Government to
answer whether certain specifica-
tions are "stock" specifications.

(4) Denies, as over-broad, the
request that the Government iden-
tify construction projects "of the
UJnited States of America" which
-used certain specifications and im-
-ited the request to the Bureau of
Reclamation-the contracting agen-
cy in this appeal.

(5) Allows for discovery pur-
poses only a question as to revisions
-to the plans and specifications after
award of the contract.

(6) Redesignates certain inter-
rogatories as motions to produce the
last five construction projects of the

Bureau of Reclamation that used
these specifications.

1.9 Winston Brothers Company,
Foley Brothers, Inc., Frazier-Davis
Construction Company and IHurley
Construction Company, IBCA-
625-2-67 (May 22, 1967), 74 I.D.
157; 67-1 BCAepar. 6346.

A discovery motion for all min-
utes, memorandum reports of Gov-
ernment representatives or commit-
tees relating to FPR 1-11.401.1
(relating to a contract clause about
the allowability of taxes as allow-
able costs) was denied without prej-
udice as premature because appel-
lanit had failed to show that it had
applied under certain reg'lations
to the agencies involved for such
documents.

1.10 William L. Lemzesany, d/b/a/
Lemnesany Roofing. and Insulation
Company, IBCA-533-12-65 (Oct.
31, 1966) 66-2 BCA par. 5917.

Where the IBCA examined re-
port of .Division of Investigations
(marked "Non-Security-Confiden-
tial Not for Public Inspection"),
and where it is the policy of the
Department of the Interior to keep
such investigations secure so as to
avoid harrassment of informants
and where the persons interviewed
in said report had either testified
during the appeal or would answer
posthearing interrogatories and
where the report is hearsay, the
Board will not order its production.

1.11 itro Corporation of Amer-
ica, IBCA-376 (Aug. 6, 1964) 71
I.D. 301; 1964 BCA par. 4360.
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Where the contractor apparently
in effect wanted all documents re-
lating to a claim/appeal/contract
and where the Government was
willing to produce all except (i)
inter or intra office communications,
(ii) opinion deductions or cnclu-
sions of engineers, designers or geol-
ogists, (iii) personal notes or diaries
of individual Government person-
nel, (iv) supporting calculations as
to feasibility of prebid engineer's
estimates, the Board said the appli-
cable test under U.S.C. § 488
(1970) is documents "not prejudi-
cial to the interest of the Govern-
ment," see also 43 CFR 2.1-2.20. It
also cited with approval the follow-
ing propositions and cases:

(1) discovery of an official acci-
dent report was denied in a Federal
Tort claims suit as involving secret
material; U.S. v. Reynolds, 345 U.S.
1 (1953);

(2) discovery of an advisory rec-
ommendation to Secretary on policy
issues was denied in breach of con-
tract suit; Kaiser Aluminum Corp.
v. United States, 141 Ct. Cl. 38
(1958);

(3) discovery of staff studies of
CAB, was denied in North Ameri-
can Airlines v. CAB, 240 F. 2d 867
(D.C. Cir. 1956), cert. denied, 353
U.S. 941.

(4) discovery of an official acci-
dent report was denied (Govern-
ment offered to identify witnesses)
as impairing information furnished
in confidence, Machin v. Zuceer, 316
F. 2d 336 (1963), but the Court al-
lowed discovery of the "factual
findings of the mechanics," 316 F. 2d
340.

'The Board said the guidelines for
discovery are as follows:

(1) relevancy to appeal;
(2) necessity of the documents

for proof of appellant's (moving
party) case; 

(3) seriousness of damage to pub-
lie interest caused by disclosure;

(4) factual as opposed to policy
content of the document;

(5) existence of confidential re-
lationship which might be impaired
by disclosure; and

(6) the normal desirability of
full disclosure.

If there is further dispute the
Board said it would ask to review

' the documents in camera.

2.1 Allied Materials & Equipment
Co., Inc., ASBCA No. 17318 (Sept.
11, 1973), 73-2 BCA par. 10,338.

Here the Government asserted
that the work papers of the De-
fense Contract Audit Agency
(D.CAA) generated by DCAA au-
ditors when they audited appel-
lant's claim 'from data in appel-
lant's books and records were privi-
leged as part of the agency's
decision making process.

The board examined the papers
in camera and overruled the general
claim of privilege. The Board dis-
cusses a prior similar (but much
more specific) claim which was sus-
tained as to three papers which
were determined by the Board to be
irrelevant.

2.2 Ingalls Shipbuilding Division,
Litton Systems, Inc., ASBCA No.
17717 (Aug. 16, 1973), 73-2 BCA
par. 10,205.
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The ASBCA after giving a lot of
background ruled as follows:

(1) A report and evaluation of
the claim, which was one basis for
the Contracting Officer's final de-
cision, is discoverable except as to
portions which are policy advice or
attorney-client advice. The Govern-
ment also must identify the authors
of the report.

(2) A fraud investigation need
not be produced or its investigators
identified at least while the investi-
gation is on-going.

(3) The Government is to state
whether Admiral Rickover decided
the claim was overstated and, if he
has, the Government shall state the
basis for that decision and produce
docuinents which comment on the
accuracy of the claim except for
advisory opinions or legal or policy
portions of those documents.

(4) Government audit reports
will be produced.

(5) The expected sales portion of
appellant's financial plan appears
irrelevant and may be excised but
board will examine the whole docu-
ment in camera.

(6) The appellant will allow the
Government to examine its general
ledger but the Government may not
now copy same.

3.1 Backhawk Heating c6 Plumb-
ing Co., ine. & Donovan Construc-
tion Co., VACAB No. 998 (May 3,
1972), 72-1 BCA par. 9438.

The board ordered the Govern-
ment to answer apparently relevant
interrogatories.

3.2 The ational Construction
Co., VACAB No. 775 (Jan. 24,
1969), 69-1 BCA par. 7475.

A Government motion to produce
documents was denied (where the
dispute is over the amount of wages
due an employee of appellant's sub-
contractor) where the record is un-
clear and the board believes' that a
speedy trial is more important.

3.3 Backhawl Heating & Plumb-
ing Co., Inc. & Donovan Construc-
tion Company, VACAB No. 744
(Sept. 23, 1968), 68-2 BCA par.
7252.-

The board at trial admitted a re-
*port of an expert (without authen-

tication or testimony of that ex-
pert).; The Government objected
and moved for the production of all
field notes and soil samples made or
used by the expert. Appellant said
those were in the custody of the
expert.

The board held that its rule only
applied to materials under the con-
trol of the parties and denied the
Government's motion to produce.

3.4 Unicon Management Corpo-
ration, VACAB 470' (Aug. 12,.
1968), 68-2 BCA par. 7180.

Appellant filed a motion to pro-
duce documents. The Government
resisted saying some, were in the
custody and control of an A/E who-
required money to search for same
while as to others the Government
had unsigned copies. Appellant
alternatively asked for a subpoena,
under 5 U.S.C. § 304 (19TO).
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The board ruled as follows:
(1) The motion as to the docu-

ments in the control of the A/E
was denied as rule 19 applied only
to parties.
- (2) 'Themnotion was allowed as to
eopies in the-Government's control.

(3) The request for a subpoena
under 5 U.S.C. § 304 (1970) was
,denied as the same was an extraor-
dinary, not routine, remedy and
appellant had not shown that the
A/E refused to furnish documents
to appellant.

3.5 lerritt Chapman Soott
' Corp., VACAB No. 533 (Aug. 5,
1966), 66-2 BGA par. 562.

Where appellant seeks engineer-
ing documents on specification prob-
lem .there may be a question of
privilege, but the request is denied
because appellant has neither shown
-the documents exist nor sufficiently
'identified them.

4.1 General Investment Corp.,
'DOT CAB No. 67-9A (Feb. 16,
.1968), 68-1 BCA par. 6907.

The Government moved for sub-
poenas under 5 U.S.C. § 304 (1970).
'The appellant opposed.

The board allowed the motion
'saying the information sought ap-
peared relevant.

4.2 Aries Eterprises, Inc., DOT
CAB 67-20 (Dec. 13, 19617), 68-1
BCA par. 6761.

Where the appellant asked for an
investigation which was conducted
in accordance with the Manual for
,Courts Martial and the contracting
officer considered the witness'
statements in that report in reach-

hig his decision that appellant was
contractually responsible for certain
lost equipment and where the DOT
CAB rules required the contracting
officer to place in the appeal file all
witness' statements the contracting
officer considered in reaching his
final decision, the Government
waived any privilege it might have
to protect the courts-martial inves-
tigation report (as to witness' state-
ments). Further, the Board of Con-
tract Appeals said that the Free-
dom of Information regulations
paralleled the discovery rules.

5.1 Coimbustion Associates, Ic.,
GSBCA No. 2366 (Sept. 23, 1968),
68-2 BCA par. 7253.

The board ruled on appellant's
motion to produce documents as fol-
lows (the $23,000 claim was for me-
chanical changes to a boiler. There
appears to be an argument that
chemnical conditions caused the con-
dition in the boiler):

(1) As to data about chemical
conditions, the board fails to see
the relevancy and reserves ruling
pending oral argument or hearing
of the appeal.

(2) The motion is denied as to
certain documents because appel-
lant has failed to establish by depo-
sition or interrogatory that (a) they
exist, (b) that they are identified
with particularity and (c) that re-
spondent has custody or control
over them.

The board did point out the Free-
domn of Information Act which con-
tains no requirement to show rele-
vancy.



V . ~ 853APPEAL OF AIRCO, INC.
October 17, 19,7

5.2 Kahoe Supply Cognpany, Inc.,
GSBCA No. 1730 (Jan. 25, 1967),
67-1 BCA par. 6123.

Memoranda from people who.
worked in the building during the
2 years prior to the janitorial con-
tract in dispute were not relevant
and discovery was denied.

Letters that were written deduct-
ing sums from other contractors'
janitorial contracts in other build-
ings were confidential, privileged
and irrelevant and prior decision
denying discovery (66-2 BCA par.
5876) was affirmed.

5.3 Aberdeen Construction Co.,
GSBCA No. 2165 (Nov. 4, 1966),
66-2 BCA par. 5943.

Where Government counsel as-
-serts that a search has been made
and no records found the Board will
accept the same as the Government's
response to a motion to produce.

Further, the number of other con-
tracts and deficiency notices issued
by the Government during a 3-year
period is irrelevant so this discov-
ery request is denied.

5.4 BlotBros. Construction Co.,
GSBCA No. 1385 (Aug. 10, 1965),
65-2 BCA par. 5043.

The board denies a request for
all reports about test borings as the
board believed those were not in
the Government's custody and it
would not allow a general search for
evidence.

5.5 Blount Bros. Corp., GSBCA
No. 1385 (June 8, 1965), 65-2 BCA
par. 4898.

A motion to produce reports,
memoranda and documents pertain-
ing to those persons preparing and
conducting test borings for the per-
tinent job site was denied as the
moving party must first establish
by deposition or interrogatories that
the, records in fact existed.-

5.6 The Cheqnithon Corp., GSBCA
No. 4525 (Mar. 28, 1977), -77-1
BCA 12536.

Gives guidelines on depositions,
subpoenas and the Federal Rules of
Evidence.

6.1 TVestinghouse Electric Corp.,
AEC BCA 62-2-70 (Apr. 1, 1970).,
70-1 BCA par. 8214.

The board said that voluntary
discovery should be exhausted be-
fore application is made to the
board. The board rules are cited as
being at 10 CFR 3.207.

7. Secondary Sources

(a) Klein, Judicial Admissions
before Boards of Contract Appeals,
7 PCLJ 138 (1973); 86 Harv. L.R.
1047 (1973),FOI.

(b) Hart, "The case for In-
creased Prehearing Discovery in
Government Contract Cases," 1970'
Proceedings A.B.A. Sec. Ins. N. &.
C.L. 110 (1970); 9 Procurement
Articles 199 (Fed. Pubs. Inc.)
(1970)..

(c) Kramer, "Contract Appeals
Boards and the Subpoena Power:
The Curious Background of -
U.S.C. 304," 7 Proc. Art. 565 (Fed.
Pubs. Inc.) (1970); 29 Fed. B.J.
200 (1970).
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8. Evidenticary Rutingg

8.1 Part of a Government mem-
orandum of a conference with ap-
pellant about the claim was ex-
cluded from evidence. The factual
portion of the memorandum made
available confirmed the time and
place of the meetings, the attendees,
*the purpose of the meeting, the
'Government's conclusion from an
-examination of appellant's records
that the overrun involved approxi-
mately $46,000, and the conclusion
that the meetings produced infor-
mation substantiating appellant's
,claim. The author of the memoran-
dun was a witness at trial of Power
,City Construction and E'6qipment,
Inc., IBCA-490-4-65 (July 17,.
1968), 75 I.D. 185, 68-2 BCA par.
7`126 at p. 33,016.

8.2 Appellant's witness on the
issue of reasonableness of contrac-
tor's progress in stringing conduc-
tor during instant contract was not
alloved to testify as to his prog-
ress on the same kind of work on
,other contracts apparently with the
:same administration or agency.
Power City Construction and
Equipment, Inc., IBCA-490-4-65
(July 17, 1968), 75 I.D. 185, 68-2
BCA par. 7126, at 33,017.

ESTATE OF EDWARD LEWIS PITT

6 IBIA 156

Decided October17, 1977

Appeal from an order determining
fair-market value of merchantable
timber on Tract Nos. 124-4490

(Edward Lewis Pitt) and 124-4491
(Lillian Pitt) as of June 9, 1976.

MODIFIED.

1. Indian Lands: Tribal Rights in
Allotted Lands-Indian Probate:
Yakima Tribes: Generally-435.0

A statutory option held by the Tribe to
take such interests in lands which pass
to specific heirs or devisees who are not
enrolled members of the Tribe does not
vest any rights in said interests until
payment by the Tribe of the fair-market
value as determined by the Administra-
tive Law Judge, after hearing if de-
manded, plus unpaid interest.

2. Indian Lands: Tribal Rights in
Allotted Lands-Indian Probate:
Yakima Tribes: Generally-435.0

Fair-market value date is considered to
be the date of hearing to determine value
or if no hearing, the date the Judge
makes an independent finding and judg-
ment as to the fair-market value of the
interest to be taken.

APPEARANCES: Hovis, Cockrill &
Roy by Timothy Weaver, Esq., for the
Yakima Tribe; MacDonald, Hoagne
and Bayless, by Robert Free, Esq., for
the devisees.

OPINION BY ADINISTRA-
TIVE JUDGE SABAGHrl

INTERIOR BOARD OF
INDIAN APPEALS

This is an appeal by the Yakima
Tribe from the decision and order
of Administrative Law Judge Rob-
ert C. Snashall dated Dec. 8, 1976,
determining the fair-market value
as of June 9, 1976, of merchantable
timber on the Yakima Reservation
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referred to as Tract Nos. 124-4490
(Edward Lewis Pitt) and 124-4491
(Lillian Pitt) to be $163,238.70 and
$142,181.08, respectively.

After a hearing held on June 3,
1975, at Warm Springs, Oregon,
Judge Snashall issued an order and
decree of distribution dated July 16,
1975, wherein he determined, among
other things, that Lewis Edward
Pitt died testate on Dec. 30, 1973,
leaving his trust property located on
the Yakima and Warm Springs
Reservations to his children, Char-
lotte Logsden, Lillian Pitt and
Lewis E. Pitt, Jr., with income
therefrom to his wife Elizabeth T.
Pitt during her lifetime; the rest,
residue and remainder, both real
and personal to his wife, Elizabeth
T. Pitt. The decedent's wife and
children were enrolled Warm
Springs Indians.

A caveat included in the July 16,
1975, order and decree warned that
the devisees' interests in the trust
properties on the Yakima Reserva-
tion "may be subject to divestiture
by Yakima Tribal purchase pursu-
ant to the Yakima Act of Dec. 31,
1970 (84 Stat. 1874, 25 U.S.C. § 607
(1970)); accordingly no distribu-

tion shall be made until Dec. 30,
1976.'?

The Yakima Tribe acting by and
through its land committee elected
to purchase all of devisees' interests
in the trust properties located on
the Yakima Reservation as listed by
the BIA in its Apr. 15, 1975, inven-
tory and appraisement attached to
the July 15, 1975, order approving

will.' Upon being notified of said
election and documents having been
filed evidencing, in addition to said
election, the appraisement dated
Apr. 15, 1975, and transfer of pur-
chase funds to the deposit of this
* estate, Judge Snashall on Nov. 11,
1975, issued a supplemental order
of distribution, ordering that' all

iESTATE OF EDWARD LEWIS PITT, YA-
KIMA ALLOTTEE NO. 124-4490 INVENTORY
AND APPRAISEMENT COVERING THE
YAKIMA ESTATE DECEASED: DECEM-
BER 30, 1973

Tract No. Description and Acreage Inter.
eat

124-4490 Sy2NE',4 and Lots 1 & 2 in Sec. 1/1
(Original 1, T. 7 N., R. 14 E. W.M.,

Allotment) WA., cont. 161 a., m/l.
Appraised value: $89,000

124-709 NWY4 Se. 15, T. 9 N., R.E., 1/8
(Minnie W.M., WA., cont. 160 acres,

Parker) m/l.
Appraised value: $1,875

124-710 SWyNWY and NWV4SW4 1/24
(Chapman Sec. 16 and EMSEV4 Sec. 17,

Snun- T. 9 N., R. 16 E., W.M., WA.,
gayah) cont..160 acres, r/l.

Appraised value: $2,730
124-711 SEY4 See. 18, T. 9 N., R. 16 E., 1/8
(Martie W.M., WA., cont. 160 acres,

Snun- ro/l.
gayah) Appraised value: $1,250

124-1569-A NEy4NWY4 Sec. 35, T. 11 N., 1/1
(Charlot R. 19 E., W.M., WA., cont. 40

Edwards) acres, m/l.
Appraised value: $39,420

124-1850 E'ASW4SE4 Sec. 8, T. 11 N., 1/8
(Julia IR. 18 E., W.M., WA., cont.

Edwards) 20 acres, m/l.
Appraised value: $1,350

124-4491 Lots 3 & 4 and S3 2NWYI Sec. 1, 1726/
(Lillian T. 7 N. R. 14 E., W.M., WA., 3780

Pitt) cont. 163 acres, m/i.
Appraised value: $34,692

Total Value on Yakima Reservation- $170,297
Yakima Agency IIM Account No. P-166

as of D.O.D - None
Yakima Agency IIM Account No. as of

4-15-75 -$1,798. 80
Total Value of Yakima Estate- $172,095.80

April 15, 1975. I hereby certify that the foregoing is
an accurate inventory according to the records of the
Yakima Indian Agency, Toppenish, WA 98948, of the
trust real property or interest therein owned by Ed-
ward Lewis Pitt, Yakima Allottee No. 124-4490, at the
time of his death, Decemer 30, 1973.

The above values are based on appraisals performed
by staff appraisers of the Bureau of Indian Affairs.

Realty Officer
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right, title and interest of the afore-
named devisees in said trust prop-
erties on the YakiIlmna Reservation
vest in the United States in trust
for the Yakima Tribe. The Judge
advised that the order becomes final
60 days from the date of mailing
unless within such period an ag-
grieved party shows cause wly said
order should not become final. The
devisees through counsel on Dec. 29,
1975, protested the appraisal of said
trust properties and requested a
hearing for the purpose of deter-
mining the fair-market value there-
of. The devisees contended that the
appraisal of said property incorpo-
rated in the Nov. 11, 1975, decree
and order was substantially below
fair-market value.

Judge Shashall on Jan. 26, 1976,
issued a modification order reflect-
ing that an error existed in the ap-
praised value of three tracts in-
cluded in the Apr. 15, 1975, inven-
tory. Incorporated therein was a
corrected inventory dated Jan. 6,
1976.2

2 CORRECTED INVENTORY ESTATE OF
EDWARD LEWIS PITT, YAXIMA ALLOTTEE
NO. 124-4490 INVENTORY AND APPRAISE-
MENT COVERING THE YAKIMA ESTATE
DECEASED: DECEMBER 30, 1973

Tract No. Description and Acreage Inter-
est

124-4490 S. NEV, and Lots I & 2 in 1/1
(Original See. 1, T. 7 N., R. 14 E.,

Allotment) W.M., WA., cont. 161a., r/L.
Appraised value: $89,000

124-709 NW34 Sec. 15, T. 9 N., R. 16 E., 1/8
(Minnie W.M., WA, cont. 160 acres,

Parker) r/l.
Appraised value: $3,687.50

124-710 SW3/ NW'4 and NWY4 SWV 1/24
(Chapman Sec. 16, and EM2 SEX Sec.

Snuugayah) 17, T. 9 N., R. 16 E., W.M.,
WA, cont. 160 acres, m/l.

Appraised value: $1,820.80
124-711 SEV4 Sec. 18, T. 9 N., R. 16 E., 1/8
(Martie WM.M WA., cont. 160 acres,

Snungayah) m/I.
Appraised value: $1,837.50

A valuation hearing was held at;
Toppenish, Washington, on June 8
and 21, 1976, for the purpose of
determining the fair-market value
of devisees' interest in the trust
properties on the Yakima Reserva-
tion. The parties stipulated and
agreed as to the fair-miarket value-
of all of decedent's interest on the
Yakima Reservation inherited by
the devisees other than the f air-
market value of merchantable tim-
ber on Tract Nos. 124-4490 and 124-
4491.32 

Tract No.

124-1569-A
(CharIot

Edwards)

124-18500
(Julia

Edwards)

124-4491
(Lillian

Pitt)

Description and Acreage Inter-
est
1/1

1/6.

1726/'
3780

NEY4 NW3. See. 35, T. 11 N.,
R. 19 E., W.M., WA., cnt.
40 acres, m/l.
Appraised value: $39,400

E3., SW/I SE Sec.8, T. 11
N., R. 18 E., W.M., WA.,
cont. 20 acres, r/l.

Appraised value: $1,350
Lots 3 & 4 and Si NW4 See.

1, T. 7 N., R. 14 E., W.M.,
WA., cont. 163 acres, n/l.

Appraised value: $34,692
Total Value on Yakima Reservation---- $171, 787. 80'
Yakima Agency IM Account. No P-166

as of D.O.D - None
Yakima Agency IIM Account No. P-166

as of 4/15/75 -$1,798. 80
Total Value of Yakima Estate - $173,506. 60

Jan. 6, 1976. I hereby certify that the foregoing is an
accurate inventory according to the records of the
Yakinsa Indian Agency, Toppenish, WA 98948, of,
the trust real property or interests therein owned by
Edward Lewis Pitt, Yakima Allottee No. 124-4490,
at the tice of his death, Dec. 30, 1973.

The above values are based on appraisals performed
by staff appraisers of the Bureau of Indian Affairs.

Realty Officer'

3UNITED STATES DEPARTMENT OF
INTERIOR, OFFICE OF HEARINGS AND
APPEALS

IN THE MATTER OF THE ESTATE OF EDWARD-

LEWIS PITT, DECEASED ALLOTTEE 124-4490
OF TE YAKIMA. INDIAN: AGENCY OF THE.

STATE OF WASHINGTON

Stipulation of Value Caonceriseg Portions of
Deceased's Property

COME NOW Robert Free, on behalf of the
heirs of Edward Lewis Pitt, and Tim Weaver,.

-
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Upon conclusion of the valuation
,hearing, Judge Snashall issued
:what he termed a "Final Order"
.dated Dec. 9, 1976, wherein he
found, among other things, the pur-
.chase and taking by the Yakima
Indian'Tribe on Sept. 3, 1975, of

,on behalf of the Yakima Indian Tribe, and
stipulate and agree that:

1. The fair market value for Edward
Lewis Pitt's interest in Tract No.
124-1569-A (Charlot Edwards) is $39,400.

2. The fair market value of Edward
Lewis Pitt's interest in Tract No. 124-1850
(Julia Edwards) is $1,350.

3. The fair market value of Edward
.Lewis Pitt's interest in Tract No. 124-709
(iMinnie Parker). is $6,746.

4. The fair market value of Edward
-Lewis Pitt's interest in Tract No. 124-710
(Chapman Snungayah) is $3,067. E

5. The fair market value of Edward
Lewis Pitt's interest in Tract No. 124-711
(Martie Snungayah) is $2,789.

6. The fair market value of the interest
of Edward Lewis Pitt in the forest land
,and young growth trees on Tracts 124-4490
(original allotment) and 124-4491 (Lillian
Pitt) is $56 per acre for forest land and $34
per acre for non-forest land.

Having made the above stipulations and
,agreements, the parties agree that the only
:material issues of fact- remaining to e re-
solved in an evaluation hearing, are the fair

:'market: values of merchantable timber on
Tracts 124-4490 and 124-4491. -

DATED this 22 day of June 1976.

MACDONALD, HOAGUE & BAYLESS
: : 

RoEERT FREE
Attorneys for Heirs of

Edward Lewis Pitt
Eovis, Coc0RILI & RoY

B y … I-----------
Tim WEAVER
Attorneys for Yakima Indian Tribe

.cc: - S 
-Superintendent
Yakima Indian

Agency
P.O. Box 632
Toppenish, WA 95948

Mr. Lewis Pitt
P.O. Box 14
-Warm Springs, OR

97761

Ms. Elizabeth Pitt
P.O. Box 14

-Warm Springs, OR
97761

Nis. Lilliam Pitt
1638 S.E. Harrison
Portland, OR 97214

MNis. Charlotte Pitt
1126 S.E. Ash
Portland, OR 97214

Chairman
Yakima Tribal Council
P.O. Box 632
Toppenish, WA 98948

certain trust properties of the above-
entitled estate referred to in foot-
notes 1 and 2, a verification of the
Yakima Tribe's deposit into the
Dept: Verify makeup from here
thru p. 859 estate account of $171,-
787.80 less certain allowable credits;
that the interested parties entered
into a written stipulation as, to
decedent's interest in the trust
properties on the Yakima Reserva-
tion, referred to in footnote 3, leav-
ing solely for determination the
fair-market.value of merchantable
timber on Trace Nos. 124-4490 and
12-44:91.

Dennis Marlowe, real estate ap-
praiser for the Bureau of Indian
Affairs, appraised the merchantable
timber as of June 9, 1976, as fol-
lows: Tract No. 12474490 (fair-
market . value) $139,412.72 and
Tract No. 124-4491 (fair-market
value) $119,848.72.: Alton-Cronk,, a
consulting forester, appraised the
merchantable timber on.said tracts
as of Mar. 3, 1976, as follows:.Tract
No. 124-4490 (fair-market value)
$183,891 land Tract, No. 124491
(fair-market value) $171,200. Mr.
Cronk also appraised. the. same
properties. as of June 21,: 1976,. as

-follows: Tract No. 124-4490 (fair-
market value) $186,347, and Tract
No. 124-4491 (fair-market value)
$173,528.

Although. other appraisals were
offered by the interested parties, the
Judge found that the appraisals re-
ferred to in the previous paragraph
were the only ones currently appli-
cable as of the date of hearing.

Judge Snashall found the high-
est and best use of the property to
be forest land for the production

18541
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of timber; that there was no con-
flict as to the estimated timber
volimes on Tract Nos. 124-4490 and
124-4491 as of June 9, 1976; that
the Western Wood Products Asso-
ciation Ponderosa Pine Index for
1971 was $183.81 and that this In-
dex when adjusted to June 1976 by
the adjustment figure of 1.329 (ar-
rived at by taking the average of
the Western Wood Products Asso-
ciation Ponderosa Pine figures for
March, April and May which were
$241.40,; $246.28 and $245.27, and
dividing it by $183.81) gave a ba-
sic selling price for June 1976 of
$243.29; that the sales value of by-
products (chip value) was $16.51,
giving a total net value of the sub-
ject! Ponderosa Pine of $259.80;
that total production costs of said
pine were $138.46 as to Tract No.
124-4490 and $141.25 as to Tract
No. 124-4491, giving a stumpage
value for Tract No. 124-4490 of
$124.34 and for Tract No. 124-4491
of $118.55; that Douglas Fir was
forty-two percent (42%) and
Lodgepole Pine was twenty-five
percent (25%) of the Ponderosa
Pine value; that the cash market
value of the merchantable timber on
Tract No. 124-4490 was 1325 MBF
of Ponderosa Pine at $121.34 per
MBF,' 37 MBF of Douglas Fir at
$50.96' per MBF and 52 MBF of
Lodgepole Pine at $30.34 per MBF,
for a total stumpage value of $163,-
238.70; that the: cash market value
of the merchantable timber on
Tract No. 1244491 was: 1152 MBF
of Ponderosa Pine at $121.34 per
MBF and 110 MBF of Lodgepole
Pine at $30.34 per MBF for a total

stumpage value of $142,121.08; and
that devisees' fractionated interest
in Tract No. 124-4491 was 726/
3780.

Judge Snashall concluded, among
other things, that the use for which
the interests in the property in
question is taken is a special con-
sideration use in the United States
in trust for the Yakima Indian
Tribe; and that'the just compensa-
tion to be paid by the Tribe for the
taking of the merchantable timber
on Tract No. 124-4490 is $163,238.70
and Tract No. 124-4491 is 1726/
3780 of $142,181.08, with interest at
eight percent (8%), per annum on
the total of said amounts in excess
of $171,787.80 from Sept. 3, 1975,
until the deficiency is paid into the
estate IIM Account.

The Yakima Tribe appealed con-
tending, among other things that:

(1) The Court erred in its appar-
Qnt ruling that petitioners had sat-
isfied their burden of proof.

(2) Te Court erred in deter-
mining that the date of valuation
should be the date of trial, ie., June
1976.

(3) The Court erred in applying
its formula for determining the
fair-market value of merchantable
timber on Tract Nos. 124-4490 and
194-4491.

(4) The Court erred in deter-
mining the Yakima Tribe was liable
for interest in the amount of eight
percent (8%) per annum on ally
excess amounts above $171,787.80
from Sept. 3, 1975, until such de-
ficiency is deposited to the estate's
account.



ESTATE OF EDWARD LEWIS PITT
October 17, 1977

Preliminary to consideration of
the merits of the case and the con-
tentions of the Yakima Tribe, after
a review of the implementing regu-
lations concerning the Act of Aug.
9, 1946, as amended by the Act of
Dec. 31, 1970, the Board finds said
regulations to be controlling. We
further find said regulations asthey
apply to this matter to be clear and
unambiguous.

Pursuant to these regulations
when a deceased Indian is shown to
have owned a trust estate in and
on the Yakima, Warm Springs, or
Nez Perce Reservations, the pro-
bate proceedings relative to deter-
mination of heirs, approval or dis-
approval of a will and the claim of
creditors shall first be concluded as
final for the Department. The de-
cision is referred to as the probate
decision. 43 OFR 4.301 (a).

In the probate decision, a special
preliminary finding shall be made
showing those interests in land on
the reservation which pass to spe-
cific heirs or devisees, subject to a
statutory option in the Tribe to take
at its fair-market value. If an ap-
praisal or a supplemental thereof of
the property has been filed, the sum-
mary, regardless of the date, shall
be attached to the decision for the
information of the parties subject
to further revisions pursuant to 43
CFR 4.304.

Immediately upon a probate de-
cision becoming final, a notice of
finality and an order of distribu-
tion of the estate shall be issued at
the end of a period of 65 days and
mailed by the Judge to the parties

in interest including the Tribe. 43.
CFR 4.301(b).

The Tribe may then elect within
45 days of the date of mailing the
notice, and not thereafter, to take
under the statute all or part of the
available interests specified in the
probate decision. Notice of election
shall be filed by the Tribe with the
Judge. Copies shall simultaneously
be mailed by the Tribe to the af-
fected heirs or devisees and the
Tribe shall file a certificate that this
has been done.. The right to distri-
bution of all unclaimed interests not
included in the election to take shall
accrue to the heirs or devisees upon
the expiration of the 45-day period.
Ibid.

Upon the expiration of the 45
days allowed to the Tribe, any af-
fected party aggrieved by the find-
ings in the probate decision relative
to the appraisal shall file within- 20
days a complete statement of all of
their reasons for disagreement with
such findings and if a hearing is
desired the demand shall be made
at the same time. Copies of the state-
ment and demand shall be mailed by
the filing party to all other affected
parties including the Tribe. 43 CFR
4.301 (d).

The Judge, upon receipt of a de-
mand for a hearing, may set a time
and place and serve notice thereof
to all affected parties not less than
20 days in advance of the hearing.
At the hearing each party attack-
ing the valuation of the interests
shown by the appraisal report shall
have the burden of proving his own
position. 43 CFR 4.305.
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Upon conclusion of the hearing,
the Judge shall issue a decision
which shall determine all of the is-
sues presented by the objections and
the demand for hearing. The deci-
sion shall include findings of fact
and conclusions in each case with a
judginent establishing the fair-
market value of the interests to be
taken by the Tribe. 43 CFR 4.306.

Nothing shall prevent the parties
from entering into binding written
stipulations with each other. 43
CFR' 4.307.

Where no objection or demand for
hearing nor stipulation is timely
filed, the Judge shall make an inde-
pendent finding of 'and a judgment
as to the fair-market value of the
interest to be taken. In support
thereof the' Judge may, with or
without a hearing at his sole dis-
cretion, require other and further
necessary documents-or evidence as
to value in addition to the appraisal
report or any admissions in the
stipulation in the record. Ibid.

The Judge shall issue a, decision,
a notice thereof with copy of said
decision attached, to all parties in
interest. An aggrieved party may
appeal to the Board within '60 days
of the mailing of the notice and copy
of the decision. 43 CFR 4.308 (a).

Upon the expiration of 60 days
from the date of mailing the notice
of decision or the, expiration of 2
years following the date of death of
the decedent, whichever date shall
be later, the pendency of the estate
shall terminate. 43 CFR 9.309.

Within 20 days after the decision
becomes final the Tribe shall file
with the Superintendent a specific
list of the interests it elects to take
with the names of the heirs or de-
visees affected, and it shall be con-
clusively presumed that the Tribe
has released all claim to any interest
not listed and not paid for as pro-
vided in the next paragraph. 43
CFR 4.310(a).

Simultaneously with its election
the Tribe shall pay in to the Super-
intendent not less than 10 percent
of the fair-market value of all in-
terests included in its list, said part
payment to serve as earnest money
and liquidated damages payable to
the affected heirs or devisees in the
event of a default of full payment
by the Tribe. 43 CFR 4.310(b).

The 'Tribe is obligated to pay the
balance of the fair-market value to
the Superintendent for the affected
parties plus interest on the unpaid
balance at a rate of 8 percent per
annum within 1 year from the date
of filing the election to take. 43 CFR
4.311.

During the pendency of the pro-
bate and up to the date of the pay-
ment of the earnest money by the
Tribe all income received or accrued
from the land interest taken by the
Tribe shall be credited to the estate
account to be distributed to the
creditors or to the heirs or devisees.

43 CFR 4.312(a).
Following payment of the earnest

money by the Tribe, all income from
the interests in land taken by the
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Tribe shall be held by the Superin-
tendent for the Tribe pending the
payment of the balance of the fair-
market value plus interest and upon
such. payment the income shall be
paid over to the Tribe, but upon
-default by the Tribe, the income
shall be credited to the account of
the heirs or devisees. The Tribe may
elect to default in making full pay-
ment as to any or all interest they
previously elected to take. 43 CFR
4.312 (b).

Upon payment by the Tribe of
the full fair-market value as deter-
mined for an interest or interests,
the Superintendent shall issue his
certificate to the Judge that this has
been done, and the Judge shall
make a finding that the fair-market
value as determined in the decision
previously entered has been paid by
the Tribe and upon such finding the
Judge shall issue a decision that the
United States holds the title to such
interest in trust for the Tribe. 43
CPR 4.313.

In this case, after the probate de-
cision was issued the Tribe elected
on or about July 25, 1975, to pur-
chase all of devisees' interests in
the trust properties located on the
Yakima Reservation.

On Dec. 29, 1975, the devisees pro-
tested the appraisal incorporated in
the Nov. 11, 1975, order of distribu-
tion, asserting it to be below the
fair-market value and at the same
time requested a hearing.

A hearing was held on June 8 and
21, 1976, pursuant to section 4.305

of the regulations, wherein among
other things, testimony was taken
first from Alton Cronk, a consulting
forester, for the devisees, and then
from Dennis Marlowe, real estate
appraiser, Bureau of Indian Affairs.
In addition to said testimony, sev-
eral appraisal reports that were
prepared by Messrs. Cronk and
Marlowe were submitted and in-
cluded in the record.

Judge Snashall issued a decision
and order entitled "Final Order"
on Dec. 8, 1976, wherein among
other things, he concluded that as
of June 9, 1976, the fair-market
value of the merchantable timber
on Tract No. 124-4490 to be $163,-
238.70 and on Tract No. 1244491 to
be $142,121.08.

W've consider it appropriate at this
juncture to review the Tribe's con-
tention that the Court erred in its
apparent ruling that devisees had
satisfied their burden of proof. The
record is replete with evidence sub-
mitted by the devisees, the prepon-
derance of which clearly establishes
that the values set forth in 'the ap-
praisal report attached to the pro-
bate decision of July 16, 1975, were
below fair market. Moreover, stip-
ulations entered into by the parties
on June 22, 1976, as to fair-market
value of land interests included in
said appraisal report would further
tend to refute the Tribe's conten-
tion. We find that the devisees did
satisfy their burden of proof re-
garding the insufficiency of the ap-

251-126--78-- 3
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praisal report attached to the July
16, 1975, probate decision.

Upon the issuance of Judge Sna-
shall's Dec. 8, 1976 decision, the
Tribe had a right to appeal to the
Board. Had the Tribe chosen not to
appeal, upon the expiration of 60
days from the mailing of the last
notice of decision required in 43
CFR 4.308, the Tribe could have
exercised its option to take devisees'
interest by filing within 20 days
after the decision became final, a
specific list of interests it elected to
take in keeping with 43 CFR 4.310
(a) and simultaneously paying in
to the Superintendent not less than
10 percent of the fair-market value
of all the interests included in the
list pursuant to 43 CFIR 4.310(b).

The Tribe elected to exercise its
right to appeal and did appeal to
this board.

Upon the issuance of the board's
decision, which is final for the Sec-
retary, and upon the expiration of
60 days from the mailing of the last
notice of decision required by 43
CFR 4.308, the Tribe then will
have 20 days within which to exer-
cise its option to take devisees' in-
terests by filing with the Superin-
tendent a specific list of interests it
elects to take and simultaneously
pay in to the Superintendent 10
percent of the fair-market value of
all the interests included, said part
payment to serve as earnest money
and liquidated damages payable to
affected heirs or devisees in the
event of a default of full payment

by the Tribe. See 43 CFR 4.310 (a)
and (b).

We find that only a statutory
option exists in the Tribe to take
upon issuance of the probate de-
cision. We further find that no
rights vest in the Tribe until such
time as the full fair-market value
is paid in to the Superintendent.
See 43 OFR 4.313.

Consequently, the Judge erred in
finding the properties in question
were taken on Sept. 3, 1975; that
the United States holds the proper-
ties as of Nov. 11, 1975, in trust for
the Tribe; that all income received
or accrued from the land interest
accrued to the benefit of the Tribe
after Sept. 3, 1975; and that inter-
fest on the unpaid balance began to
run from Sept. 3, 1975.

We find that title to said trust
properties did not vest in the United
States in trust for the Yakima
Tribe on Nov. 11, 1975, and would
not until an election is made by the
Tribe at the proper time in keeping
with the regulations, and the full
market value of said trust proper-
ties as determined by the Board
herein is paid into the estate's ITIM
account. The trust properties in
question therefore shall remain
vested in the United States in trust
for the decedent's estate. In addi-
tion, all income received or accrued
from the land interest since Sept. 3,
1975, shall be credited to the estate
account.

We admonish the Superintendent
not to make distribution of any of
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the Tribal funds transferred to the
deposit of the estate or any interest
accruing therefrom from the time of
deposit since at this point in time
said funds and interest therefrom
continue to belong to the Tribe.

We turn now to the question of
the fair-market value of merchant-
able timber on Tract Nos. 124-4490
and 1244491 oln June 9, 1976.

As previously stated, testimony
was offered by Alton Cronk, a con-
sulting forester, and Dennis Mar-
lowe, real estate appraiser, Bureau
of Indian Affairs, who appraised
the land and the merchantable tim-
ber on said tracts and prepared
several appraisal reports that were
submitted and made a part of the
record.

In arriving at the fair-market
value of the merchantable timber
on the tracts in question, Alton
Cronk used what is referred to as a
transaction base comparability ap-
praisal method. In describing this
method, Mr. Cronk stated: "I de-
termine or find out what has taken
place in the market place by actual
sales and the best measure of this
in my judgment was Forest Service
sales that were sold in a comparable
timber in an area adjacent to the
Yakima -Reservation." He selected
basically, two districts on the Sno-
qualmie National Forest, the Tieton
and Naches Districts. The trans-
actions that he selected were what
he considered to be open market
transactions for a period of Oct. 1,
1975, to Mar. 30, 1976, all of the

sales assertedly had a preponder-
ance of Ponderosa Pine on them.

An examination was made of the
comiparables used by Mr. Cronk,
namely, the Devil Rim sale, the T-7
sale, the Flat Salvage sale, the Devil
Swamp sale, the Gold Creek sale
and the Louie sale, which sales were
used by Mr. Cronk to arrive at the
fair-market value of merchantable
timber on Tract Nos. 124-4490 and
121-4491. Among other things, con-
sideration was given to the acreage
of each sale, volume of Ponderosa
Pine, and the statistical high bid
per MBF. It is noted that the
comparable sales bid per MBF that
Mr. Cronk used ran from $3 per
MBF to $117.43 per MBF. In ad-
dition, although Mr. Cronk asserted
that he judged by grade, Ponderosa
Pine was not graded in the Flat Sal-
vage sale and the Devil's Swamp
sale.

The board is constrained to find
that the sales used by Mr. Cronk
were not realistic comparables ap-
plicable to Tract Nos. 124-4490 and
124-4491. Consequently, in arriv-
ing at the fair-market value of the
merchantable timber on the tracts
in question, little or no weight is
given by the board to the transac-
tion base comparability appraisal
method used by Mr. Cronk as it
relates to the comparables used vis-
a-vis the tracts in question.

WVe have equally examined the
direct appraisal method used by
Dennis Marlowe in arriving at the
fair-market value of merchantable

854]
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timber Ol Tract Nos. 124-4490 and
124-4491. After a complete and
thorough review of the record we
find the direct appraisal method to
be more just and equitable than the
method used by Mr. Cronk. Conse-
quently, we adopt same in arriving
at the fair-market value of mer-
chantable timber ol Tract Nos. 124-
4490 and 124-4491 as of June 9,
1976. The record clearly sets forth
the direct appraisal method. Con-
sequently, we do not find it neces-
sary to repeat it againll here.

We, therefore, find that the fair-
market values of merchantable tim-
ber on Tract Nos. 124-4490 and 124-
4491 on June 9, 1976, are as follows:

Tract No. 1t4-4490

Ponderosa Pine:
Sales value of

lumber
Sales value of by-

products

Total Net Value
Less Production

Cost

Stuipage value per
MBF

Douglas Fir:
Sales value of

lumber
Sales value of by-

products

Total Net Value
Less Production

Cost

Stumpage value per
MBF

$226. 19

14. 30

$240.49

Lodgepole Pine:
Stumpage value per

MBF
Ponderosa Pine-

1325 MBF 
$102.03

Douglas Fir-
37 MBF @ $78.28

Lodgepole Pine-
52 MBF @ $25.51

Total Stumpage
Value

Tract No. 124-4491

Ponderosa Pine:
Sales value of

lumber
Sales value of by-

products

Total Net Value
Less Production

Cost

Stuimpage value per
MBF

Lodgepole Pine:
138. 46 Stumpage value per

MBF
Ponderosa Pine-

$102. 03 1152MBF 
$101.61

Lodgepole Pine-
$217. 53 110 MBF @

$25.40
14. 30

$231. 83

153. 55

Total Stumpage
Value

A 1726/3780 interest
in $119,848.72

$25. 51

$135, 189. 75

$ 2,896.36

$ 1, 326. 52

$139, 412. 63

$229. 56

14.30

$243. 86

142.25

$101. 61

$25. 40

$117, 054.72

$2,794. 00

$119, 848.72

$54,724. 57

To recapitulate, the Board finds
$78.28 the following:
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1) The implementing regula-
tions referred to, supra, are con-
trolling in this matter. Moreover,
they are clear and unambiguous.

2) The devisees did satisfy their
burden of proof regarding the in-
sufficiency of the appraisal report
attached to the July 16, 1975, pro-
bate decision, the record being re-
plete with testimony and exhibits
offered by the devisees which clearly
establish the values set forth in the
foregoing report to be below fait-
market value.

3) The fair-market value is to be
determined as of the date of the
hearing. See 43 CFR 4.304 and
4.307.

4) That only a statutory option
exists in the Tribe to take after a
probate decision is issued.

5) No property rights vest in the
Tribe until such time as the full
fair-market value is paid in to the

Superintendent.

6) Title to said trust properties
did not vest in the United States in
trust for the Yakina Tribe on Nov.
11, 1975, and will not until such
time as a proper election is made
after this decision becomes final, in
keeping with the regulations and
full-market value of said trust
properties as determined by the
Board herein is paid into the
estate's IIM account. The trust
properties in question therefore
shall remain vested in the United
States in trust for decedent's estate
until the above is complied with.

VARD LEWIS PITT-
17, 1977
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The Superintendent is again ad-
monished not to make distribution
of any of the. Tribal funds trans-
ferred to the deposit of the estate,
or of any interest accruing from the
time of deposit until the present,
except to the Tribe, since at this
point in time said funds and inter-
est continue to belong to the Tribe.

7) The fair-market value as of
June 9, 1976, of merchantable tim-
ber on Tract No. 124-4490 is $139,-
412.63.
* 8) The fair-market value as of
June 9, 1976, of a 1726/3780 interest
in merchantable timber on Tract
No. 124-4491 is $54,724.57.

9) Upon the expiration of 60
days from the mailing of the last
notice of decision required by 43
CFR 4.308, the Tribe may within
20 days thereafter file with the Su-
perintendent the specific list of in-
terests it elects to take, and pay in
to the Superintendent not less than
10 percent of the fair-market value
of the interests included in the list.
Interest begins to accrue at the rate
of 8 percent on the unpaid balance
from the date of such election and
deposit. 43 CFR 4.311 and 4.312.

NOW, THEREFORE, by virtue
of the authority delegated to the
Board of Indian Appeals by the
Secretary of the Interior, 43 CFR
4.1, the Final Order entered by Ad-
ministrative Law Judge Robert C.
Snashall on Dec. 8, 1976, is hereby
MODIFIED in accordance with the
findings and dictates set forth above.
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: This decision is final for the WE CONCUR:

Department.

D rrICHELL J. SABAG:,

Administrative Judge.

Wmv. PHILIP HORTON,

Adminitrative Judge.

ALxANDER H. WILSON,

Chief Adminitrative Judge.

U.S. GOVEnNMENT PRINTING OFFICE; 1977
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APPEAL OF. COMMONWEALTH
ELECTRIC COMPANY*

IBCA-1048-11-74-

Decided Septembkr 30,1977

Contract No. 14-O3-3217A, Construe-
tion of Hanford-Ostrander 500 KV

Line No. 1, Schedule IIE, Bonneville
Power Administration,

Principal Decision Affirmed On
Motion for Reconsideration.

1. Rules of Practice: Appeals: Mo-
tions-Rules of Practice: Appeals:
Reconsideration-Rules of Practice:
Appeals: Statement of Reasons

The Government's motion for reconsider-
.ation, which advanced a number of ar-
guments designed to show that the
Government's interpretation of the con-
tract was reasonable, provides no reason
for overturning the Board's principal
decision which applied the rule of contra
proferentem. The Board, having previ-
ously found that appellant's interpreta-
tion was reasonable, now affirms its
principal decision since the rule requires
interpretation against the drafter of a
document to resolve an ambiguity even
if each party's interpretation is
reasonable.

APPEARANCES: Mr. Allen L. Over-
eash, Woods, Aitken, Smith, GTeer,
Overcash and Spangler, Attorneys at
Law, Lincoln, Nebraska, for appellant,
Mr. J. Richard Baxendale, Mr. David E.
Lofgren, Department Counsel, Port-
land,' Oregon, for the Government..

OPINION BY ADMINISTRA-
.LTIVE JUDGE PACKWOOD

INTERIOR BOARD OF CON-
TRACT APPEALS

This appeal now comes before the
Board on the Government's motion

TNot in Chronological Order.

for reconsideration of the o13ard's
decision. of July 15, 1977, which sus-
tained the appeal.

The work in question under the
contract was the erection of 36 steel
towers for electric power transmis-
sion lines. The contract required
-helicopter erection of 16 of .the
towers. For the remaining 20 towers,
helicopter erection was neither re-
quired nor forbidden. This appeal
arose from the Government's refus-
al to pay for helicopter erection ex-
cept for the 16 towers specifically
required to be erected by helicopter.
The Board sustained the appeal,
holding that the Government could
have limited payment for helicopter
erection to the initial 16 towers, but
it did not; therefore, when the con-
tractor exercised its option to use
helicopter erection for towers in ad-
dition to those required, it was en-
titled to be paid at the contract
price for helicopter erection and not
at. -the lower contract price for con-
ventional erection.

In moving for reconsideration,
the Government advances a
number of arguments; under four
general headings. The, arguments
will be discussed in the order
presented.

Government's Argunt I

In its first argument, the Govern-
ment asserts that the Board placed
too much emphasis on the 34 pro-
visions in the contract which set
forth ecological requirements and
environmental criteria. The Govern-
ment correctly points out that more
of the provisions apply to the Ore-
gon side of the Columbia River

84 I.D. No. 11
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where the transmission line passes
through' the. Mount Hood National
Forest and that only two of the
eight governmental offices having
jurisdiction over various aspects of
the construction are 'located in the

State of Washington. The Govern-
ment further points out' that nmany
of the 34 provisions have been in ef-
fect for several'years and some date
back to 1968. In this connection, the
Government asserts that hundreds
of miles of transmission lines have
been constructed under those limi-
tations using conventional construe-
'tion methods.

The latter assertion is not based
on evidence of record in this appeal
and while it mai yvery well be true,
it misses the point entirely, as do the
-argumenfs which precede: it. The
:questioniis not Whether appellant
could ha-V6''rected'tlhe towers out-
side the mandatory 'helicopter ered-
tibn area by conventional means,
'but whether 'there were liihitatiol's
oil access' Under Specification 4-

405A.2, if the areas outside the man-
dat6ry helicopter erectioi area were
areas of limited access, the Govern-
i'ent preferred'the use of helicop-
ters for construction.

NWhether the 34 provisions re-

ferred to in the Board's principal
decision are emphasized or deem-
phasized; they cannot be ignored.
The knowledge that other contrac-
tors successfully complied with sini-
ilar limitations and used. conven-
tiolial construction methods, under
other contracts which may or may
not have contained an express Gov-
ernwent preference for helicopter
erection in areas of limited access,

does not diminish appellant's obli-
gation to abide by those limitations
in this contract.

The contract provided for con-
struction of 15 towers in the State
of Washington and 21 in Oregon, of
which 16 were required to be erected
by helicopter and 5 were not.J It is
not necessary to examine: each of the
34 contract provisions to determine
which limitations apply in Wash-
iligton, which in Oregon and which
apply in both states. The: first two
specificatioins cited by the Board in
its- principal decision. give ample
evidende of the myriad of'limita-
tions that apply to the contractor's
access to all construction areas:

1-108. ECOLOGICAL REQUIRE-
MENTS. Special conservation practices

are required to protect the soil, vegeta-

tion, farm lands, forests, wild life, and

fish. Air and water pollution, dust abate-
ment, erosion and esthetics will be criti-

cally watched by Government Agencies,
local land owners, the general public, and

the press.;The Tanner Creek Drainage is

:a 'source of water for the Bonnevilte Fish

Hatchery.
i-109 --ENVIRONMY TAL CRI-

TERIA. The Contractor shall comply

with all applicable anti-pollution laws

and regulations in the prevention, eon-

trol, and abatement of all forms of pollu-

tion. (Refer to Clause 12 of the GEN-

ERAL PROVISIONS. Standard Form 23-

A.). Offices having jurisdiction are * g *

(There follov 'a ist 'of two' offices
in Washington and six in Oregon.)

In the face of these two provisions
alone, without reference to 'the re-
maining.32 contract provisions cited
by the Board, the Government can-
not seriously contend that, the con-

iGovernment Exhibit No' 11; Appeal File
Item 1.
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tractor's, access to the construction
areas was unlimited. There is sub-
stantial evidence to support -the

Board's conclusion that the contract
contained many provisions direct-
ing wppellant to restrict its constric-
tion operations. Accordingly, the
Board rejects the argument that its
conclusion was in error.

Govenmenlt's Argument i:

Under this argument, the Govern-
ment quotes extensively: from- the
transeript of its cro s-exal-Andtion
of. the Northwest Division manager
of Commonwvealth Electric Colipa-
nywho participated in the prepa-

ration of the bid on this project. In
the quoted-testimony- (Tr.. 34, line7,
through Tr. 36, line 8) the Govern-

enlt elicited the information that
the tower sites on the Washirigton
side were accessible from the
-ground that Commn onwealth (lid
take a small crane to :each. site to
erect the tower leg extensions and;
that with' not very munch additional
road construction: it could' have
moved a 60-ton crane to 'each site
and erected the towers completely
from the ground.

The Government argues that the
-quoted testimony refutes appellant's
-contehtion that tle Washington side

-as anarea of limited access. How-
ever, the testimony selected by the
Governillent relates only to access
and not whether that access was lim-
ited. I-lad the Government quoted
further from its cross-examination
of appellant's division manager. a
more instructive colloquy 'on his

views on limited access at the Wash-
ington tower sites would'have been
revealed (Tr. 38, line 19, througII
Tr. 40,line,8):

Q. Now, in-you may not be the man fo'
be askIng these questions of, but in your
complaint, or in Coinmofwealth's com-
plaint and in the claim, quite a bit is
made of the environlmental strictures or
restrictions that were applicable to the
job, okay, that, iin essence, caused you
to -elect the helicopter erection mode on
the project?

A. Yes, it had a bearing on us, sure.
Q Okay. . . -

i. I mean, it's a-the whole area is, in
general-(interrupted) .

Q. Well, now, this is where I want to
be somewhat, specific here. I don't think
there's any agreenent-or disagreement
among the parties that-in terms of con-
-struction on the Oregon- side where heli-
copter erection b'as required, that, the
restrictions were indeed quite strict. But
in terms of terrain and ecological stric-
tures on the Washington side, is it ow
your testimony, and that of' Commoei-
wealth's, that the ecological require-
meh ts -and the terrain did not require
helicopter erection?

A. Did not require it, no.
Q. And did not demand it in terms-

you're a professional, you've had eperW
.ence. on jobs of this type, and I'n pLt-
thlg this question to you directly-did
the conventional-had you utilized con-

: veutional erection techniques on the
Washington side, how much longer or
shorter would it have taken you to com-
plete the project?

L A Well; we analyzed that very care-
fully, and like I testified earlier, the
congestion per tower site-because it
had to be done in a relatively short time;
this-or it would have taken if we-had
we elected toeuse a crane in order to do
it; it would have either been-several
ways., We Nvould have either. been-we
would have had to delay the assembly in
the erection to start behind the funda-

se,1
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tions, or clear a larger area around the
tower site so that we would have ade-
quate room to both assemble and exca-
vate foundations at the same time. And
just after evaluating it all in-there was
some restrictions on routing of a stream
and some lakes that were named in the
contract we had to be careful of. So there
was some: ecological restrictions up
there, too.

Q. This is on the Washington side?
A. Yes.

Specification 4.403 of the con-
tract lists three lakes and three

creeks located in Washington, to-
gether with specific restrictions

which are applicable. As indicated
in connection with the discussion of
Argument I, above, the general eco-
logical requirements and environ-
mental criteria apply to both

Washington and Oregon to limit

aecess to the tower sites and to limit
construction activity.
* The Government cites testimony

of the area engineer for Bonneville
Power to the effect that ground ac-
cess was available to the tower sites
on the Washington: side and that
conventional erection would not
have had an adverse ecological im-

pact on the area (Tr. 101-103). On

eross-examination, the: area engi-

neer conceded that construction lim-
itations in Specification 5-101.D.2
on page 32 of the contract applied

to the entire line and were not ap-

plicable solely in Oregon (Tr. 108).
The Government's second- argu-

mIelnt, that there was no limitation

on access to the tower sites in Wash-

ingto~n, is contrary to. the evi-

dence of record. The Board rejects

sehi argument as a basis for

reconsideration.

* Cove'rrnnset's Argument III

The third argument begins with
the Government stating that it has
reviewed the contracting officerjs
decision to ascertain the basis for
the, following statement from the
Board's principal decision: "In-
deed, the contracting officer con-
cedes in his final decision that: ap-
pellant had the option to use the
helicopter method for the remain-
ing steel towers after the initial 16,
and that apreference for such use
was stated in Specification 4-405."

The Government professes its in-
ability to find the source of the
statement except in the paragraph
boginning at the bottom of p. 6 of
the findings of fact and decision
where the contracting officer was
paraphrasing appellant's argu-
ments and attempting to refute
them. We direct the Government's
attention to p. 3, where the con-
tracting officer makes the following
finding of fact:

For the remainder of the tower erec-
tion work the use of the helicopter
method was optional with the contrac-
tor, although a preference therefor was
stated by BPA in the contract specifica-
tions as follows:

4-405. HELICOPTER. A. General. 1.

All helicopter operations shall conform
to Federal Aviation Regulation No. 133.

2. This specification designates certain
areas where helicopters shall be used for
removal and erection of steel towers. In
other areas of limited or prohibited

ground access the use of helicopters for
logging, line removal, and construction
is the preferred method.

The Board's principal: decision
rested on interpretation of the con-
tract strictly against the drafter to
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resolve an ambiguity-the familiar
rule of contra proferefiteMA.2 In con-
nection with .the discussi'ii of the;
question, the Board pointed out
that the Government failed to limit
payment for helicopter erection as
it did for removal of existing steel
towers and for tower foundation
excavation. The Government now
contends that while this comparison
may appear tantalizing on, its face
it loses its validity when examined.
The required helicopter erection
was spelled out in the contract while'
the required hand or clamshell ex-
cavation depended on a determina-
tion at each tower site based on
ground conditions discovered as'
work progressed.

The point of the comparison was
not to enter into a detailed analysis
of the-means by which the Govern-
ment limited payment for premium
priced construction in other parts
of the contract, but merely to show
that it had included such limita-
tion in the contract and could have
done so with respect to helicopter
erection of the towers if it had so
intended. The application of the
rule of Contraf pr6ferentern? in this'
instance is not dependent upon the
presence of other limitations in the
contract, but rather on the: absence
of any limitation on payment for
helicopter erection of towers.

The Government next argues that
Section 4-405 which encouraged
helicopter erection of the towers in'
areas of limited' access, should not

See Tecon Corporation, et az. v. United
S'tate8, 188 Ct. CL. is (1969) for a discussion
of the rule of contra proferentem.

apply to the entire line since it ap-
pears as. part of Chapter 4, SPE-
CIAL AREAS. The Govermnent
concedes that the Mount Hood Na-
tional Forest on the Oregon side of
the Columbia River is a special area
but apparently does not believe that
the Washington tower sites are in,
special areas. The Board observes
that Chapter 4, Section 4-403 Spe-

eiaZ* Requirements, Subsection B,
specifically mentions the State of
Washington and Subsection C lists
specific areas designated by stations
in Washington where special re-,
quirements are imposed. The Gov-
ernment's: argument is contrary to
the express provisions of the con-
tract.

In a parting argument respecting
Section 4405A.2, the Government
asserts that it was established at the
hearing that the preference for heli-
copter erection has no relevance to
tower erection performed outside of'
the mandatory helicopter erection
area. No transcript references were
provided to show where such fact
was established.

The language used by the Gov-
ermnent in drafting Section 4-405
requires no elaborate interpretatiom
The use of helicopters for erection
of the steel towers is not the pre-
ferred method in the areas where
designated; it is the only methlid It
is in other areas of limited ac-
cess that the Government preferred
the use of helicopters. The reason
for the Government's preference is
not a matter 'for conjecture. Com-
pliance with the lengthy list of eco-
logical requirements and environ-
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mental criteria could be achieved
far more easily if the helicopter
method were used instead o of the
conventional method of tower erec-
ytion. The Government's difficulties
-ith the interpretation of this con-
'ract arose not from the provisions
it placed in the contract but from
those it failed to include. Although
the Government clearly expressed
its preference for the use of heli-
copters, it completely failed to men-
tion that it intended to pay for
helicopter erection only for those
towers specifically designated for
such erection.

The Government contends that
appellant could have deduced the
Government's intentions if it had
paid attention to the significant re-
lationship between th'e estimated
weight of tower steel to be erected
by the helicopter method and the es-
timated weight of the remainder of
the work. This statenient of the
Government's position C was first
made by the contracting officer in
his findings of fact and decision.
There is no evidence that the' Gov-
ernment considered therelationship
to be significant during the forma-
tion of the contract. When the invi-
tation for bids was issued on Jail."
uary 22, 1973, there Were 15 towers
designated for: helicopter erection
with an estimated weight of 768,000
pounds. On Feb. 12, 1973, the invi-
tation was amended by Addendum
No. 2 which added one: tower to
those designated for helicopter
erection. It is noteworthy that the
Government did not increase its es-
timate of the number of pounds of
steel under Item 36 for helicopter

erection nor did it decrease its esti-
.mate under Item 35 for conven-
tional tower erection. The relation--
ship which now' is characterized as
significant was not of sufficient sig-
nificance to- bring to the attention
of prospective bidders. t D

: The Board rejects the arguments
adVanced under general heading
III as a basis for reconsideration.

Government's Argwuinent IV

*: In its fourth argument, the Gov-
ernment contends tat it is crucial
to the outcome of the appeal that
the area engineer. for the Bonne-
ville Power Administration, when
he learned that appellant intended
to erect the towers in Washington
by helicopter, told appellant's proj-
ect superintendent that "there's no
payment for helicopter erection in
Washington" (Tr. 105). Later tes-
timony by the area engineer, how-
ever, indicated that he did not have
full authority as the contracting
officer's representative (Tr. 109),.

The Board attaches little signifi-
:canee: to the superintendent's re-
sponse that he would continue with
the helicopter, erection anyway
(Tr. 107) since there is nothing in
the record- to indicate that the su-
perintendent made the. decision on
helicopter erection in the first in-
stance nor is there any evidence
that he could have changed the de-
cision as a result of his conversa-
tion with the area engineer.

The Government next argues
that appellant should have sub-
mitted its construction plan to the
contracting. officer' for approval be-
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fore beginning construction. The
purpose of such argument is not
fully articulated. The Government
had no objection to helicopter erec-
tion of the towers. Its objection was
to paying the contract .price .for

such erection except for the 16 tow-
ers required to be erected by
helicopter.

It is also argued that appellant
submitted its bid on the basis of the
less expensive conventional method
of tower erection (citing. Tr. 41)
and should therefore be limited to
the contract price for such work.
At Tr. .42, however, appellant's di-
vision manager testified that the
price per pound for helicopter erec-
tion was the same whether they
erected some or all of the towers by
helicopter and that he. believed, he
had the option to utilize that
method.

The Governmnnt's final argument
is that. appellant accepted payment
at the lower unit price for conven-
tional erection and did not make a
claim for the higher unit price for
helicopter erection until several
months . later. The Government
asserts'that appellant's actions show
that it acquiesced in the interpreta-
tion placed on the contract by the
Government. Without giving this
defense its proper name, the Gov-
ernment is attempting to apply the
doctrine of laches against appellant
for its failure to make an immediate
claim for the higher unit Price. The
doctrine of laches is not available
as a defense.

Another board of contract ap-
peals recently applied the doctrine

of laches, at the Government's be--
hest, to deny partial recovery to an
appellant after finding appellant's
interpretation of the contract was
reasonable under the rule of contra
profe'rentegn. The Court of Claims,
however, reversed the, board. H & Al

Moring v Inc. V. United States, 204
Ct. CL 696 (1974). At P. 719, the
Courtstated:

* s What the board did not seem to
realize is what the court stated in Kaiser
Alum. & Chem. 6orp. v. United Stctes, 181
Ct. Cl. 902, 906-07, 388. F. 2d 317, 319
(1967).:

"* * * this court has not accepted the
defense of laches as applying to contract
actions against the Government; that
defense has been confined. to personnel
suits for unlawful removal, suspension,
or demotion from a federal-position, 'and
the court has given special reasons for its
application to that area. [Citations omit-
ted.] So far as the court is aware, no case.
in this court has applied the doctrine as.
a defense to a contract action. * *

We find, then, that the board was in
error as a matter of law in denying re-
covery to plaintiff for travel time claimed
prior to May 12, 1970. Having correctly
found, as a matter of law, that the
language of the contract was ambiguous
and subject to more than one reasonable
interpretation, the board then found as a
matter of fact, which binds us, that plain-
tiff's interpretation thereof was reason-
able. That should have ended the matter,
but then the board erroneously applied
the doctrine of laches, an equitable
remedy not available in construing con-
tract terms, to bar recovery. It is the
contra proferentem rule which governs-
this case and, entitles plaintiff to recover
on its entire claim. * e *

-In the present case, the Govern-
ment has striven vigorously to con-:
vince the Board that its interpreta-
tion of the: payment provisions of.
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the contract is reasonable. As in-
dicated above, some of the argu-
ments find no support in the record
and others are directly contradicted
by; the record. Even if it 'were other-
wise and the Board could agree
that the Government's interpreta-
tion is reasonable, such showing is
not enough to allow the Govern-
ment to prevail so long as appel-
lant's interpretation is also reason-
able.

Conclusion

The Board's principal decision of
July 15, 1977, is hereby affirmed.

G. HERBERT PACKWOOD,

Administrative Jude.

WE CONCUR:.

WILLIAPm F. MCGRAW,
Chief Admninistrative Judge.
Chairman.

KARL S. VASILOFF,
Administrative Judge.

GEORGEI S. STEELE, JR.,

Administrative Judge.

ADMINISTRATIVE JUDGE LYNCH CON-

CURRING:

I concur in the decision rendered
in this case but note an exception
rather than a dissent only because
the. Government's Motion for Re-
consideration has failed to. question
the Board's findings in the original
decision'that the contractor was en-
titled tothe allowance of interest on
the authority of G. L.! Christian and
Associates v. United States, 160 Ct.'

Cl. 1, reh. denied, 160 Ct. Cl. 58,

cert. denied, 375 U.S. 954 (1963).,
reh. denied, 376 U.S. 929, 377 U.S.
1010 (1964). Since I did not par-
ticipate in the decision in which
that judgment was reached, I take
this occasion to note (i) that I re-
gard the decision as an unwarranted'
extension of the so-called Christian
doctrine and (ii) that I have serious
reservations as to whether the
Chrstian decision itself would war-
rant the carte blanche application
in the instant case where the clause
in question was not referenced
several times in the contract as was
the case in Christian and, (iii) that,
whether the Christian decision is
sound law or not, I question the
propriety of the Board's reliance on
Christian for the authority to re-
form a contract, and thereby add a
clause which neither party contem-
plated at the inception of the con-
tract. Should application of the
Christian doctrine again come be-
fore this Board during my tenure,
I will undertake to fully set forth
the rationale for this position.

RUSSELL C. LYNCH,
Administrative Judge.

ALLEN R. ROUSE*

32 IBLA 311

Decided Septenber 30, 1977

Appeal from decision of the Idaho Falls
District Office, Bureau of Land Man-
agement, renewing grazing. lease and
rejecting a conflicting application.
(I-3-77-1(15))

*Not in Chronological Order;
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Affirmed.

1. Federal Land Policy and Manage-
ment Act of 1976: Generally-Grazing
Leases: Generally-Grazing Leases:
Renewal

Under sec. 402 (c) of the Federal Land
Policy and Management Act of 1976, 43
U.S.C.A. § 1752 (c) (West Supp. 1977),
the holder of an expiring grazing lease
receives first priority for the new lease if
the requirements of sec. 402(c) are met.
Therefore, a conflicting applicant is prop-
erly denied the lease where the renewal
applicant meets those requirements.

APPEARANCES: Allen R. Prouse,
pro se.

OPINION BY ADMINISTRA-
TIVE JUDGE THOMPSON

INTERIOR BOARD OF LAND
APPEALS

Allen R. Prouse appeals from the
Mar. 10, 1977, decision of the Idaho
Falls District Office, Bureau of
Land Management (BLM), award-
fing sec. 15 grazing lease I-3-77-1
(15) to the Eastern Idaho Grazing
Association (Eastern Idaho) and
rejecting his application for a lease
of the same lands.' The conflict area
consists of approximately 380 acres
in sees. 4, 5 and 8, T. 4 S., R. 39 E.,
B.M. Both applicants own or con-

ILWe note that the District Office did not
name Eastern Idaho specifically as an adverse
party in its decision. Therefore, appellant was
not required to serve Eastern Idaho with
appeal documents and to file proof of service
with the Board as required by 43 CR 4.413,
although it does appear that appellant sent a
copy of its Statement of Reasons to Eastern
Idaho. In the future, the District Office should
clearly identify adverse parties in its decisions.

trol land contiguous to the federal
public land as required for prefer-
-ence to receive a lease under sec. 15
of the Taylor *Grazing Act, as
amernded, 43 U.S.C. § 315m (1970).

The conflict area is bounded on
the east by the Blackfoot River.
Across the river lie more public
lands. These lands plus the conflict
area have been leased to Eastern
Idaho since 1957. Their preference
lands lie east of this area. Appel-
lant's preference lands bound the
conflict area on the west and south
and are separated from the area by
a fence.

In its decision, the BLM District
Office found that Blackfoot River
would not provide a practical nat-
ural barrier if appellant were
awarded the lease. Additional fenc-
ing would be needed to prevent cat-
tle from crossing the river. No al-
legations have been made of un-
sound range management practices,
or of violations, by Eastern Idaho
while the lands were leased to it.
The District Office renewed East-
ern Idaho's lease and rejected ap-
pellant's application based upon
application of existing regulations,
including 43 CFR 4121.2-1(d) (2),
which provides for consideration of
historical use, proper range man-
agement and use of water for live-
stock, proper use of the preference
lands, topography, public ingress
and egress across preference lands
to the public lands under applica-
tion, *and other land use require-
ments. The' decision also rlied on
sec. 402 (c) of the* Federal Land
Policy and Management Act of
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1976, 43 U.S.C.A. § 1752(c) (West
Supp. ' f977), which gives the
holder of an expiring grazing lease
first priority for receipt of a new
lease on the same lands.

In' his Statement of Reasons, ap-
pellant argues that his rang man-
agement practices were ignored by
the District Office. He asserts that
better use of the range would result
if the lease were awarded to him.
Finally, he argues that the priority
right Lnder 43 U.S.C.A. 1752 (c)
(West 'Siipp. 1977) creates a mo-
nopoly of range use "at the expense
of the taxpayer."

[1] In the past, the Board has up-
held the renewal of 'grazing leases
and the rejection: of conflicting ap-
plicatiofis where BLM determined
that the conflicting apiplicant' had
not'demonsotratcd the award .was im-

-proper under regulatory criteria. In
those cases, BLM held, and the
Board affirmed, that, all else' being
equial, the historical use of the re-
newal applicant was the determina-
tive factor for awarding the lease to
him under 43 CFR 4121.2-1(d) (2).
Eg., Wesley Leininger, 28 IBLA
93 (1976); Doyr r Cornelison, 24
IBLA 155 (1976). However, sec. 402
(c) of' the Federal Land Policy and
Management X.Act, 43 U.S.C.A.
§ 1752(c) (West 'Supp. 1977), en--
acted on Oct. 21, 1976, provides the

following: -

So long as (1) the lands for which the
permit or lease is issued remailn available
for domestic livestock grazing in accord-
ance with land use plans prepared pur-
suant-to sec. 1712 of this title or sec. 1604
of Title 16,. (2) the permittee or lessee is
in compliance with the rules and regula-
tions issued and the terms and conditions
in the permit or lease specified by the

Secretary concerned, and (3) the permit-
tee or lessee accepts the terms and-.eondi-
tions to be included by the Secretary con-
,cerned in the new permit or lease,' the
.holder of the epiring permit or lease
shall be given first priority for receipt of
the new permit or lease. [Italics Sup-
plied.]

-Even if there were some question
whether the factors other than his-

torical use listed in 43 CFR 4121.2-1
(d) (2) weighed more in appellant's
favor than in Eastern Idaho's, East-

-ern Idaho' would be entitled to re-
newal of its lease as long as it'was
in good standing under the old lease.
Although appellant argues this
creates a monopoly, Congress clear-
ly stated its intentions in House Re-
port No. 9 4-1163, 1976 U.S. Code
Cong. & Ad. News 6175; 6186-87,
concerning the provision which be-
came sec. 402(c).:

e " * The general principle embodied
in the section is that existing grazing op-
erations will be, continued so long as the
following prevails: The authorized user
remains qualified under the law and reg-
ulations and accepts and observes the
terms and conditions of his lease or per-
mit; and the lands. remain in Federal

* ownership and available for grazing in
the discretion of the Secretary concerned.

. * * * * * . * *

Subsection (c) specifies that, upon ex-
piration of a lease or permit, existing
users would have a right of first refusal
for any new lease or permit, provided
that grazing will be continued by the
Secretary concerned and they are in good
standing and accept the terms and- con-
'ditions of the new lease or permit.

There is no suggestion in the case
record that Eastern Idaho was not
"in compliance with the rules and
regulations issued and the terms
and conditions in the * * lease,"
nor has appellant alleged such non-
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compliance. Accordingly, we affirm
the decision of the BLM District
Office.

Therefore, pursuant to the au-.
thority delegated to the Board of
Land Appeals by the Secretairy of
the Interior, 43. CFR 4.1, the deci-
sion appealed from is affirmed.

JOAN B. TioimpsoN) i
.Administrative Judge.

Wr CONcuR:

DoUGAs E. IIENRIQITES,

Adrriinistrative Judge.; 8

EDWARD W. STtEBING,

Administrative Judge.

PHIL BAKER v. THE. NORTH
AMERICAN COAL COMPANY*X

8 IBMA 164

Decided Septevzber O, '1977

Appeal by The North American Coal
Company from an initial -decision by
Administrative Law Judge Fauver in
Docket No. VINC 74-872 granting re-
lief based upon an application for re-
view of an alleged discriminatory
discharge under sec. 110(b) of the
Federal Coal Mine Health and Safety
Act of 1969.

Reversed.

1. Federal Coal Mine Health and
Safety Act of 1969: Discrimination:
Filing Period

The 30-day period in sec. 110(b) (2) of
the Act for the filing of an application

*Not in Chronological Order.

for review of alleged discriminatory con-
duct is a statute of limitations and is
therefore an affirmative defense which is
waived if not timely raised. 30 U.S.C0.
§ 820(b) (2) (1970).

2. Federal Coal Mine Health and
Safety Act of 1969: Discrimination:
Intention

Any miner seeking relief from alleged
discriminatory conduct in retaliation for
a safety complaint who has not directly
reported to the Secretary or his author-
ized representative must show that it was
his intention to contact the federal au-
thorities before the protection of the Act
is invoked.

3. Federal Coal Mine ealth and
Safety Act of 1969: Discrimination:
Scope of Review 

A finding that an operator violated man-
datory safety standards is irrelevant in
a-proceeding brought by a miner pursuant
to sec. 110(b) (1) of the Act. 30 U.s&.
§I820 (b) (1) (1970).

APPEARANCES: Charles E. De Bord
II, Esq., and John W. Cooper, Esq., for
appellee. Phil Baker; Timothy M.
Biddle, Esq., and W., Scott Ferguson,
Esq., for appellant The North Ameri-
can Coal Company; Philip G. Sunder-

Cland, Esq., for Joseph D. Christian as
amicus curiae.

OPINION BY CHIEF ADIIN-
ISTRATIVE JUDGE DOANE

INTERIOR BOARD OF d1INE
OPERATIONS APPE ALS

Factual and P6edjural
Background.

The North American Coal Com-
pany (ot Americall) is appeal-
ing from a decision by Administra-
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tive Law Judge Fauver on Mar. 17,
1975, which concluded that North
American violated section 110 ()
(1) of the Federal; Coal Mine
Health and Safety Act (the Act)
by discriminating against Mr. Phil
Baker on May 21 and May 23, 1974.

At the outset, the Board essential-
ly agrees that all relevant facts with
respect to the actual events of May
21 and May 23, 1974, as found by the
Judge are supported by the record.
On May 21, 1974, Mr. Kaldor, a
section mechanic, was notified that
the small roller chain powering the
tramming gear on the extensible
belt tailpiece had come off its
sprockets.' He removed the guard
which covered the chains, replaced
the chain, and reinstalled the guard.
Work resumed, but a short time
later the small tram chain again be-
came displaced. Kaldor was sui-
moned, replaced the chain again,
but advised the section crew that he
was going to observe its operation.
without replacing the guard and
that he wanted Baker, the contim-
ous miner operator, to operate the
miner while he tested the chain. The
section foreman, Mr. McNear, had
earlier that day refused to- allow
Xaldor to do so for safety reasons.

Baker advised Kaldor that he
would not operate the miner while
the chain was unguarded as he be-
lieved such operation to be unsafe
and he feared injury. Following this

1 The extensible belt tailpiece operates on
eaterpillar treads and is placed immediately
behind the continuous mining machine. It pro-
vides a conveyor bridge between the conveyor
belt on the continuous miner and the conveyor
belt which carries newly cut coal out of the
seine. 

refusal, Baker and Kaldor left the
face area to discuss the matter with
McNear who ordered Baker to op-
erate the machine while the chain
was being observed without the
guard. Baker refused, expressed his
opinion about the danger presented,
and finally asked to speak to.a union
safety committeeman. McNear re-
fused his request for a safety com-
mitteeman, and threatened that if
Baker did not run the machine, the
shift foreman would be called to re-
move him from the mine which
would cause Baker to lose wages for
the remainder of the day. A heated
argument ensued with Baker reiter-
ating his desire to talk to the safety
committeeman a number of times,
and McNear refusing to comply.
Following McNear's repeated re-
fusals, Baker picked up the tele-
phone pager and requested the dis-
patcher to call the safety commit-
teeman, whereupon McNear ripped
the communications wires loose,
thereby severing the phone connec-
tion. An argumrent followed con-
cerning McNear's action, and he in-
structed Kaldor to repair the con-
nection which was accomplished
within a minute and one-half of the
disruption. Kaldor was then permit-
ted to call the safety. committeeman.
Both Kaldor and Baker spoke to
the committeeman and, pursuant to
instructions given by him, Baker
agreed to return to his machine and
operate it while theftram chain was
being run without a guard.

Shortly after returning to the
face and commencing operation of
tle miner, Baker and Kaldor again
examined the malfunctioning of the



S7] PHIL BAER VI THE' NORH AMERICAN COAL COMPNY 879
September 30, 1977

tram chain, readjusted bolts on the
ojimotor, and reinstalled the guard.
Mining operations then continued
without further incident during the
shift.

McNear later discussed the day's
incidents with: the mine superinten-
dent, Mr. Kochan, and both agreed
that Baker should not be disciplined
over the events of that day. Baker
spoke further with the safety com-
mitteeman, at the. conclusion, of the
shift, and related all that had trans-
pired. It appears that Baker had not
mentioned to him, in. the earlier
telephone conversation, that Alc-
Near had, disrupted communication
by telephone.

'A safety grievance against Mc-
Near was' issued by the Union
Safety Committee to North Ameri-
can on May 22, 1974. 'The grievance
charged that there was a dispute-
about calling the safety committee
with reference to the tram chain,
and that the communication wires
had been torn out to prevent Baker
from calling the committeeman. It
was alleged that McNear had vio-
lated mining laws of the State of
Ohio and contractual rights of the
United Mine Workers of America.
The safety committee recommended
that McNear be suspended for a 5-
day period.

On that same day, May 22, 1974,
the. mine was idled by a work stop-
page, apparently owing to the Mc-
Near dispute. Several meetings were
held between the union and manage-
ment. Another meeting was held the
following day where the events of
May 21, 1974, were fully discussed

along with the issue of whether Mc-
Near should be suspended. At the
conclusion of this meeting manage-
ment refused to discipline MeNear
in the face of the union's persistent
demand to do so. Shortly after this
meeting-on May 23, 1974, manage-
ment summoned Baker and notifi'ed
him that he was being suspended
for 5 days, subject to discharge at
the conclusion of 5 days. The charge
apparently recited against Baker
was insubordination for refusing to
give the telephone to McNear on
May 21,1974.2

Management informed the union
that the charges against Baker
would be withdrawn if the union
withdrew its safety grievance
against. McNear. The union and
Baker agreed to do so because they
feared that Baker might risk losing
his job if they did not agree.

An application for review was
filed on June 21, 1974, by Phil
Baker and District 6 of the United
Mine Workers of Americaagainst
North American, pursuant to sec-
tion 110(b) (1) of the Act.' A hear-
ing took place in Arlingon, Vir-

2The suspension notice was later torn up
by management and so was not available at
the hearing.

a See. 110(b) (1) provides:
"No person shall discharge or in any other

way discriminate against or cause to be dis-
charged? or discriminated against any itner
or any authorized representative of miners
by reason of the fact that such miner or rep-
resentative (A) has notified the Secretary or
his authorized representative of any alleged
violation or danger, (B) has filed, Instituted,
or aused to be filed or instituted any pro-
ceeding under this Act, or (C) has testified
or is about to testify in any proceeding
resulting from the administration r enforce
ment of the provisions of this Act
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ginia, on Oct. 29, 30, and 31, and
Nov. 19 and 20, 1974.

In his decision of Aar. 17, 1975,
the Judge found that North Amer7
ican had violated section.110.(b) (1)
by discriminating against Baker. It
was initially found that Baker had
a good faith fear of operating the
continuous miner with the small
train chain unguarded. (Dec. 9).
The Judge credited the testimony
of. applicants' expert witnesses with.
respect to the safety risks involved
in MeNear's order to Baker on May
21 (Dec. 8-9). Pursuant to the
court's holding in Phillips v. Inte-
rior Board of Mine Operations Ap-
peals, 500 F. 2c1 772 (D.C. 'Cir.
'1974), the Judge examined the pro-
cedure' in ffect at the mine for
Iiiiers to follow in reporting safety
violations or dangers. A complaint
would initially be lodged with a
foreman, and then with the union
safety committee if unresolved. The
record was unclear as to when and
under 'what circumstances the
safety committee would' report a
safety complaint to the Mining En-
forcement and Safety Admimiistra-
tion (MESA) (Dec. 14). However,
the Judge believed that the latter
fact should not affect the Act's cov-
erage as: the potential 'of a miner's
com'pI aint reaching the fedral au-
thorities is always present (Dec.

After finding the facts to exist as
set forth in detail above, the Judge
'coneluded that: " -

- The speciac acts of discrimination
dujid herein consist. of (1) a: thriat, on
Tfay. 21, 1974, to have Baker disciplined
(i.e., removal from the mine, loss' of

wages and possible discharge) for rais-
ing a safety complaint; (2) refusal, on
May 21, 1974, to call 'a safety committee-
man upon' Baker's request fin connection
with such safety complaint; (3) a sus-
pension of Baker, with threat: of dis-
charge, on May 23, 1974, because of
safety complaints he was pressing against
his fobeman through: his union, begin-
ning with Baker's safety complaints on
May 21;' and (4) c oercion of him and
his union to withdraw such safety com-
plaints on May 23, 1974. Although the
threat on May 21 was not:carried out,
and the suspension and threat on May
23 were withdrawn by Respondent on
that date,:all of the discriminatory acts
againstBaker will operate as precedents
in Respondent's mine if they are not offi-
cially- declared to be contrary to law.
Such precedents would ontinue to. have
a chilling effect on the exercise of the
right of Baker and other miners to com-

plain: of: safety. violations or dangerous
conditions in their employment.

(Dec. 17).

North American was required to
post,'the decision at its mine for 60
days, and ordered to compenstte
Baker for all costs and expenses in-
curred by him' for the institution
and prosecution of 'the proceeding.
The Judge additionally found that
North American was in violation'of
three mandatory safety regulatiins
(D~e'. 133:.; ; X 

A'tiiely notice of appeal' was
filed- with the Board by North
American. Oh Apr. 14, 1975, North
American filed a motion to: defer
briefing :'n'61 the ground that a case
involving similar issues, AMu-nsey v.
M ortoA, 507 F. 2d 1202 (D.C: Oir.
1974), h td been remanded to the
Board on Dec. 17, 974, for further
consiation. As the a COn-

clu'ions of law on remand in t e
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funugey case (GZen lunsey, et al. IBMA 43, and the parties were im-

v. Sitty Baker Coal Co., Inc., 8 mnediately notified- and provided

IBMA 43, 84 I.D. 336 (1977) might with a. copy thereof.:
influence the disposition of its ap-, Based on-a rresentation that

peal, North American requested appellees had no objection, North'

that. its brief be due 20 days after American was permitted to file its

issuance of the Board's decision in brief late on July 25, 1977. Appel-

utunmy. It. was represented that. lees% were similarly granted an ex-

counsel for appellees had no' objec- tension of time within which to file

tion to the granting of this motion. their; brief on appeal. Appellees'

The motion was granted by order brief was-filed on Sept. 1, 1977. A

dated Apr. 17, 1975. .X ' thorough brief on the nature of the
On July 17, 1975, the unsey 30-day filing period was filed'by

case, IBMA 72-21, 8 IBMA 43, 84 Joseph D. ' Christian as amicus

I.D. 336 (1977), was referred by the curiae.
Board to the Chief Administrative -At. the outset, North American

Law Judge for assignment. for a argues on appeal that Secretarial

further hearing and a recommended review of the' incident which oc-

decision. c curred on May 21, 1974, is juiisdic-
Appellees filed a motion to sched- tionally barred as the application

ule briefing on Mar. 18, 1977, citing for review 'was filed 31 days after

in support thereof the unexpect- this event. It is contended that the
edly lengthy period of time tliat incident 'on May 21 was found to

had elapsed since deferral of brief- be a separate discriminatory act,

ing. was- ordered and during which and therefore the Judge erred in

the Mnsey case had been pending viewing it as having "carried over"

before the Administrative Law to May 23.
Judge for further fact-finding. In " North American then contends

denying this motion, by order that McNear's inchoate threat to
dated Apr. 7, 1977, the Board Baker and his refusal to cal the

stated that the recommended deci- safety committeeman at Baker's be-

sion was issued on June 25, 1976. hest did not amount to discrimi-
The. filing of exceptions' and sup- natory conduct. Although tempers
porting briefs was completed on flared' North' American points out

Dec. 17, 1976, and the 'case was un- that the procedures for resolving

'der active ' consideration. The safety disputes were ultimatdly 'fol-
Board highlighted the uncontra- lowed. Additionally, the focus dur-
dicted identity of issues between in d the meetings on May 22 and 23

the present appeal and Munsey, was the union grievance against
and the lack of any assertion of McNear. Manam t, it is argued,
prejudice by appeliees. displayed no illegal motivatidti but

On June 30, 1977, the Board's de- rither issued the suspension notice
vision i n Munsey: was issued; 8 to B'aker for his insubordinate acts.



882 DECISIONS OF TE DEPARTMENT OF THE . INTERIOR f84 I.D.

It is contended that the Judge
misinterpreted the court's decision
in Phillips, supra, in holding that
the procedures in effect at the mine
for resolving safety disputes served
as an automatic link to the federal
authorities. North American states
that there is no evidence that Baker
or anyone else notified or intended
to notify the Secretary's representa-
tive of his safety complaint, but
rather chose to employ the union
contractual procedures for resolv-
ing such complaints. In the absence
of either, notification, or an intent
to notify federal authorities, North
American contends that the protec-'
tion of sec. 110 (b) is not triggered.

Finally, it is argued. that the
Judge was without jurisdiction to
find that North American had vio-
lated mandatory safety regulations.

On appeal, Baker asserts that he
exercised his right to refuse to work
under conditions that he believed in
good faith were dangerous, and that
he was disciplined for exercising
such right. Additional discrimi-
natory conduct allegedly arose out
of his reporting a dangerous
condition to his foreman, and at-
temping to report to the safety
committeeman.

Baker highlights that, under the
interpretation of sec. 110(b) set
forth in Phillips, :Spra, it is un-
necessary for a miner to formally
notify federal authorities before he
is protected. Rather, it is argued,
mere notice to the foreman or a
safety committeeman is sufficient to
automatically bring see. 110(b) into
play. 'Baker contends that because
he, insisted that his 'safety rightsbe
protected, he was'suspended from

his job. Under duress and coercion
the grievance against McNear was
withdrawn in order to avoid
Baker's suspension. The instant case
is distinguished from the situation
presented the Board in Jfumsey,
supra, as here there is no evidence
that Baker's complaint was either
frivolous or made in bad faith.
-'Because the suspension notifica-

tion to Baker on May 23 dates back
to the events which transpired on
May 21, Baker argues that his ap-
plication was properly found by the
Judge to have been timely filed.
Additi6nally, Baker cites an analo-
gous provision in the Occupational
Health and Safety Act, under
which exceptions to the 30-day fil-
ing period have long been
recognized.

-Issues Presented

1. Whether the Application for
Review as to the events of May 21,
1974, was jurisdictionally barred as
it was filed more than 30 days there-
after.

2. Whether the Judge erred il
finding that applicant Baker en-
gaged in protected activity under
sec. 110(b) (1) of the Act and was
discriminated against by North
American because of such activity.

3. Whether the Judge erred in,
finding that North American
violated several mandatory safety
regulations.

Discssnion

'A.

At the- outset it is necessary to
determine whether the Board is
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without jurisdiction to; reviewhe
allegedly ' discriminatory acts of
May' 21, 1974, because the applica-
tion for review was filed 31 days
after that date. In arguing that
such review by the Board is juris-
dictionally baired, North Anierican
highlights the language 'of sec. 110
(b) (2) which provides in pertinent
part that:

Any. miner or a representative of
miners who believes that he has been dis-
charged or otherwise discriminated
against by any person in violation of
paragraph (1)'of this subsection may,
within thirty days after such violation
occurs, apply to the Secretary for a re-
view of such alleged Idischarge or dis-
*crimination. A copy of the application
shall be sent to'such person who shall be
the respondent.

-;,> Judge apparently agreed
th~i-an application for review late-
filed' under sec. 110(b) (2)' would
preclude administrative review of
the incident, but found that in the
instant 'case the 30-day period did
not begin to run until May 23, 1974,
as the' events on that day dated back

too and' were interwoven with, the

acts of May 21, 1974 (Dec. -17).

[1]- The Board is of the opinion

that the 30-day filing period in sec.

110(b)"(2) is not a limit on jurisdic-

tion'l but is; rather, a statute of

limitations. As a statute of limita-

tionstit may, of course, be extended

in appropriate circumstances. See,
e.g., Reeb v. Econonic Q portuity

Atlanta, Inc., 516 F. 2d 924, 927

.:(th Cir. '1075:). .

In so holding, the: Board has ex-

amined- relevant legislative history

as -we' 'believe and' ave 'held in the

past, that Congressional intent is
controlling on this issue. Consolida-
tion Coal C., Inc., 1 IBMA 131,
136, 79 I.D. 413 (1972), 1971-1973
OSHID par. 15, 377 (1971) ; NLRI
v. Local 264, Laborers' Interna-
itional Union of Nortk Ateriad,59:
F. 2d 778, 785 (8th Cir. 1976),;
Burnett v. Vew York Central Rail-
road Co., 380 U.S, 424, 426-
427 (1965).

The Court in Phillips, supra, rec-
ognized that in construing safety
or remedial legislation liberal con-
struction should be employed in
order to effectuate the prime pur-
pose of that legislation Id. At 782.
The prime purpose of sec. 110 (b) is
apparent from statements made by
Senator Kennedy when he intro-
duced this provision.

[T] he rationale for [my] amendment
is clear. For' safety's sake, we want to
encourage -the reporting of suspected
violations of health and safety regula-
tions.

'*: * *: *: * *: *

But miners will not speak up if they
fear retaliation. This amendment should
deter such retaliation, and, therefore, en-
courage miners to bring dangers and
suspected violations to public attention.
115 Cong. Ree. 27948 (19G9).

- In 'so encouraging the reporting
of violations by miners and provid-
ing protection from retaliatory
conduct for such reporting, C
gress was; clearly intent upon :
fording miners an enforceable rem-
edy. If this prohibition against .dis'-
crlmination is unenforceable owing
to a late-filed application for r.--
view occasioned by extenuating, cir-
icumstances, we believe that n-

252 377S-2
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gressional intent is thwarted.
Neither the express *'ording of sec.
-110 (b) nor legislative history sup
ports such a narrow interpretation.

7X'Additionhally, at the time se. 110
(b) was' introduced it was stated
that miners who attempt to assist
in enforcing the Act wolId how be
afforded the same protection
against retaliation as Congress had

provided under other federal stat-
utes. 115 Cong. Rec. 27948 (1969).
A similar provision in the National
Labor Relations Act, 29 U.S.C.
' 158 (a) (4) (1970) was expressly
referred to as analogous by Senator
Kennedy. In interpreting. see. 110
(b) the courts have recognized this
parallel with the NLRA. Philips,
Sf pra at 782; Afunsey, supra at
1210.

Under the NLRA an employee
.who. believes that he has been dis-
tharged or discriminated against
may file an unlawful labor practice
charge pursuant to 29 U.S.C. 160
(b) (1970), which provides in part:

Whenever it is charged that any per-
son has engaged in or is engaging in any
stlh unfair labor practice, the Board, or
ant agent or agency designated by the
Board for -such purposes, shall have
power to issue and cause to be served

* upon suchperson a complaint stating the
charges in that respect, and containing a
notice of hearing before the Board or a

neiiher thereof, or before a' designated
agent or agency, at a place therein'fixed,
aot less, than five days after the serving
of said; complaint:; Pro mded, That no
complaint shall issue based upon any
unfair labor practice occurring more than
six months prior to the? filing of the
,charge with the Boaid and the: Service
of a copy thereof upon the p(erson against
v homn, such chgarge is made,., unless the

person aggrieved thereby was prevented
from filing such charge by reason of serv-
ice in the armed forces, in which event
the: si:x-month period shall be 'computed
from the day of his discharge.

In spite of the mandatory lan-
guage in this- section (unlike the
permissive langugge in sec. 110(b))
prohibiting the issuance of a com-
plaint where a charge has been filed
and served more than 6 months after
the allegedly unfair labor practice,
ihis filing period has been held t'obe
,a statute of limitations. and not a
prerequisite to the-Board's jurisdic-
tion. See, e.g, NLRB v. Local 964,
Laborers' International U"nion of
Nort" America, spe'ra at 785 S'i-
or te v. N'LRB,. 452 F. 2d 717, '720
(4th (Cir. 1971); A. H. Belo Corp.
(WVFAA-TV) v. NLRB; 411 P. 2d
959,. 966-967 (5th Cir. 1969);
NL~R v A. E. Nettleton Co., 241
F. 2d 130, 133 (2d Gir1957>..

In View of the foregoing,, the
Board holds: that the 30-day.,filing
period in sec. 110 (b) (2) is a statute
of limitations andL therefore, the
well-established extensions anq toll-
ings applicable to statutes of limita;-
tiolis will be applied, in extenuating
circumstances, to applications filed
tnder this section.

In the present case, the appliea-
tion for review was filed on Jrune 21,
1974, 'end specifically highlighted
events of May 21, 1974, in pport
Of the. allegations, f d iscriminatory
conduct. Following the granting of
an extension of time within which to
answer, North Aerican filed' its
1Aswer on July 22,. 1974X specif-
ically. setting foxlt four efenbes to

alier's allegtations anct equ istig

-, . i r.11, -_ .:
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a public hearing on the application.
It is well-settled that the expiration
-of..a filing period prescribed by a
-statute of limitations is~ an, affirmna-
tive defense which is waived if , not
tinliely raised. The Fe deral Rules~ re-
quire that~ this defense be raised in
the first responstive pleading, and so,
ini ordeIrto' preserve the defense,
'North American is reqiiired'to.raise
it in its Afiswer. S&M, e~i., St'rauss v.
Dougalas Airci'ft Co., 4041 F. 2d
1152,1 1155 (2d Cir. 1968) ; Grablei'
'v. I'illys'.1loto'rs, Inz.,'282 F.' 2d 644
(9th 'Cir. 1969) ;Fed. R. Civ. P. 8
(6) 12 (b). Herein North American

apparently first challenged the ap-
plication .on the ground that it w~as
late-filed at the hearing (Tr. 5), nd
later in its posthearinge brief on
Feb. .3, 1975." Because this conten-
tion is based upon sec. 110(b),(2)
whikh has beenl found to be a. statute

of~initaios, heBoard concludes

that it is an affirmative defense, un-

-1In. ts posthearing brief, North American
cited cases wherein, it was argued, te Board
li'eld that the 3O-day limit for the :filing of
appI.liceations under spee. 105(a a n s
.dictional rerequisite. (Conjselidatien Coal
'Co'., in2c., 1 IB11MA i131, 79 I 413 (1972)
F-reeman Coal Mining, Corp., 1 IBMA 1,. 7,
ID.. 14(1970)). Therefore, North Amecrican
con edd; the sanie mustibe found wvith re-
spe~f~t to~seti n11O(b) (2)The nature of..the
filing period under sectiof 1S is not: squarely
raised herein and so the Board's holdings ~with~

_nesPect theteto needI not hbe examined. It is
sufficient to point out that oth A eia'
cbiliusory'ftatcment with respiect to the. reln-
tionship, between those, two provisions fai.ls to

-address the obvious distinc'tions. Additionally,
"the clear conlgressionail intent with respect t6
Otec- 110(b), as discussed above, controls, the
nature of the time limit thereiin and the weight
-to be afforded this legislative history mstigites
'-against affording,'persuasive welglit to wh'tt

lir merican assunies to be an analogous
'Pros isbnis

timely, raised by North American
and, therefore, waived..~ 

I..n reaching the mnerits of appli-
cant's allegations of discriininator4
conduct the Board~ adopts th~ fac-
tiial determination made by Ad-
muinistrative Law Judge Fauver
with respect to. the actual events of
May 21, 22 and 23, .1974, as being
amply supported by the record. thle
.Board expresses no opinion as to
whether North American s acts' were
correctly found .to be discrimina-

tory as we believe that the protec-
tion of sc. 110 (b) was not invoked
by~ B3aker. We, therefore, find it nec-
ess ary to reverse thie determination
made b~elow as a matter of law.

in the absence of a direct notifi-
cation b Baker or theuoj to
MESA,- pursuant to the mahdatte
laid down by te court in Phzlip,
stpra, the Judgel examined the pro-
cedue6s' in e t at te mnine .for
lodgi~ safet copans._ t'e

spc tnoification of the federal
authortiesit .was then concluded

that:

:Whether, and to .what extent, this
channel of coimmuinications is se to

tranit safety copl'aints to the fed eral
autfroriies shouid not affec the Act's
coer~age o a miner.w~ho utilizes the dan-
nel by mnaking a safety! coiidlaiit to his
foreman in compli ace With lio'al me
procediure. The potential of his complaint
reaiching th e federal authorities is qy1lvays
there,; indee i asafety comnpiainl s o

.-oie mtt'iiner/foremnan level
nei'ther ,the ioi man nor he miner can
predict its utlnite_ destination.~

[21 We believe that in so holding
the Jdge misinter~preted the PAil
lips de&cision. The Board' is, ~~f the
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opinion that in order to engage in
protected activity within the pur-
view of sec. 110(b), altiough for-
mal notification to MESA need not
be made, the miner must at least
intend to notify MESA of the al-
leged safety violation.

The court in Pkillips was obvi-
ously concerned about the precari-
ous position of a miner, attempting
to assist in enforcing the Act by
lodging a safety complaint, prior
to his formal notification to a rep-
resentative of the Secretary. In that
case, the miner notified his foreman:
of an alleged safety violation, re-
fused to work under such alleged
unsafe condition, and was immedi-
ately fired. The court held that,
under the procedures in effect at
that mine to invoke the Act, noti-
fication to a: foreman was the first
prescribed step. 500 F. 2d at 781. In
affording protection to the miner,
under section 110(b) from the time
the foreman was notified, the court
expressed its primary concern if the
Act's protection was not so ex-
tended:

fTlo endorse this limited concept of
the 'Safety Act's scope vould, be:to put a
premium on the ompany'firing.first, be-
fore the employee has a chance to insti-
tute a proceeding with the Secretary's
representative. To hold that onhI a dis-
charge after a formal proceeding has
been instituted is protected but that a
discharge after the miner has taken the
first step in the complaint procedure by
complaining to his foreman is not pro-
tected, would be to invite all employers
to gut the Safety Act by quick discharges
of complaining employees. [Italics in orig-
inaLI0 ,l 

Id. at 781, n. 32.

The desire to afford protection to
miners who intend to notify the

federal authorities, but who are
thwarted in doing so byspreemptory
retaliatory action by an employer>
is implicit in the court's rationale..

The same court, when presented
with an opportunity to apply its de-.
cision in Phillips, made it apparent,
that it was not the court's intention
to automatically afford the Act's
protection to a miner who lodges a.
safety complaint with his foreman..
In AHunsey, supra, it was recognized,
that when a miner made a report to.
his union safety. coordinator con-
cerning a safety matter it was often
relayed to a federal mine inspector.
507 F. 2d at 1207, n. 33.: Yet rather
than concluding that the potential'
of such a complaint reaching MESA
invoked the protection of sec. 110
(b)' as the Judge herein did, the
court remanded the case to the
Board to determine whether the
miners' complaint to company perk
sonnel under the facts therein could
be equated to notification to MESA.
Id. at 1209.

Upon remand the Board referred
the case for a recommended decision
and specifically asked the Admin-
istrative Law Judge to find whether
or not the miners therein intended
to notify MESA of the alleged safe-
ty violation. Memorandum and Or-
der, Appeal No. IBMA 72-21, July
7,1975.

Administrative Law Judge Stew-
art, in his recommended decision-is-
sued on June 25, 1976, similarly ree-
ognized the necessity for the thres-
hold showing of intent to notify tH
federal aithorities: -

[Ilt is obvious that a report to a fore-,
man under any circumstances that mixht.
exist is not equatable to a report to t40e
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'Secretary. If all such reports were so
-equatable it would not have been neces-
.:sary for the Court of Appeals to* remand
this case for findings' concerning the prac-
ticalities as to the procedures implement-
ing the statute actually in effect at the
No. 1 mine.

-Rec. Dec. Docket No. NORT 71-96, p.
18-19. E

We agree. If the decision in Phil-
-Zips, supra, is to be' expanded to af-
ford protection to a miner who
raises a safety complaint with his
foreman on 'the grounds that there
is always a potential that such com-
plaint will reach the federal author-
ities, then it is for the courts to do
so. The Board is unable to support
such a liberal construction of sec.
110(b) based on either its' express
-wording or its purpose. To hold
'otherwise would embroil the 'Secre-
tary in the litigation of countless
private labor disputes which may
have originated from the lodging of
a complaint concerning safety. Such
was not the intent of Congress in en-
acting sec. 110 (b). ;

In introducing this section, 'Sena-
tor Kennedy stated:

Myproposed amendment would make it
unlawful for any person to discharge or
otherwise discriminate against a miner
for bringing suspected violations of this
act to the attention of authorities.
Ijtalics supplied. :

115 Cong. Rec. 27948 (1969).

Senator Kennedy highlighted Con-
gress' desire to encourage the re-
porting of suspected violations of
health and safety regulationsas evi-
denced by the provision which-per-
mits a representative of the miners
to call for an immediate inspection

by MESA whenever it is believed
that a violation exists.5 It was felt
that this provision would. be inef-
fective if a miner feared retaliation
upon his report of such a violation
to the federal authorities under sec.
103 (g). Sec. 110(b) was therefore
enacted in order that miners might
be protected against such discrimi-
natory conduct and be' encouraged
to lodge reports of suspected viola-
tions with the Secretary or his au-
thorized, representative. This e-
press Congressional purpose is in no
way served by affording the protec-
tion of section 110(b) to a miner
who has no intention of reporting a
violation to MESA, but rather
elects to pursue the remedy pro-
vided him under a union contract.
The dispute remains purely private
and outside the realm of protected
activity under the Act.

In view of the foregoing, we must
determine whether, in the instant
appeal, Baker's actions can be cate-
gorized as protected activity and
therefore within the purview of sec.

6 Sec. 103(g) provides:
"Whenever a representative of the-,'niiners

has reasonable grounds to believe that -a vio-
lation of a mandatory health or safety stand-
ard exists, or an imminent danger' exists, such
representative shall have a right to obtain an
immediate inspection by giving- notice to- the
Secretary or his authorized representative of
such violation or danger. Any such notice-shall
be reduced to writing, signed by the; repre-
sentative of the miners, and a copy shall be
provided the operator or his agent no later
than at the time of inspection, except that,
upon the request of the person giving such
notice, his name and the names of individual
miners referred to therein shall not appear In
such copy. Upon receipt of such notification,
a special inspection shall be made as soon as
possible to determine if such violation or
danger exists in accordance with the provi-
sions of this title."
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110(b).. In his brief on appeal,
Baker does not address himself to
the question of intent ibut 'states that
"notification' is, complete upon
notification to a foreman and/or a
safety connitteeman" citing the
decisions in Phili~Ps, 8supra, 'and
Of1unsey, spra' (Br. 23). As dis-
cussed above, such reliance on these
decisions is misplaced as neither
court held that a miner need not at
least intend' to notify the 'federal
authorities.

The Judge made no express find-
ing witha respect to Baker's intent
as he deemed such intention irrele-
vant (Dec. 15). It is incumbent on
the Board therefore to review'the
extensive record in order to make a
finding with respect to the issue of
intenLt.

It appears from the record that
at least one federal'inspector was
present in the mine daily and that
Baker was aware of how to contact
an inspector if he so desired (Tr.
'311, 34). There was a telephone
"hotline" number prominently
posted for the benefit of the miners,
by which MESA could be con-
tacted at any time with respect to
a. suspected violation . (Tr.' 547,
646). There is no evidence that
Baker Intemded to either directly
contact the inspector in the mine,
or communicate with MESA by
phone. Similarly, there is no evi-
dence that Baker intended his
safety committeeman to contact
MESA in his behalf. Indeed he re-
turned to work upon being told to
'do so by his committeeman. On the
following day the committeeman

answered the inquiry of a MESA
inspector concerning the gathering
of union officials without in any
.way inviting his participation (Tr.
-311-312). X 

The' Board finds that at all rele-
vant times, Baker and the union
viewed the controversy as a private
labor dispute. The grievance filed
on M ay 22, 1974, charged that the
foreman had violated the mining
laws of the State of Ohio and con-
tractual' rights of the United Mine
Workers of America owing to his
actions of the previous day. No ref-
erence was made with respect to
rights Baker asserted under the
Act. We believe that Baker opted
to pursue a private remedy when
*he decided that an unsafe condition
existed and that he cannot now
seek to be protected by the Act
merely because the dispute arose
from' a. suspected safety violation.

C.

Finally, North American as-
signs as error the Judge's finding-
that its actions constituted viola-
tions of 30 OFR 75.1722(a)
75.1725(a), and 7.1600-2(e). The
Board agrees that the Judge erred
in making this determination.

[3] The authority of an Admin-
istrative Law Judge is clearly de-
lineated in 43 CFR 4.582 and does
not include the authority to find an
operator in violation of a manda-
tory standard in the absence of a
charge by MESA that a violation
has occurred. See Zeigler Coal Cov?-
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panyj 2 IBMA 216, 224, 80 I.D. 626,
1973-1974 OSHD par. 16,608
(1973.). Additionally, any findings
with respect to the violation of
safety standards is irrelevant in a
proceeding under sec. 110(b) (1).

In conclusion, because Baker has

failed to meet his,-;prima, facie
burden that he was engaged in pro-
tected activity, within the purview
of sec. 110 (b),' the Boardi denibs his
claim. for relief based upon the
alleged- discriminatory conduct on
May 21 and May 23, 1974.

ORDER

WHEREFORE, pursuant-to the
authority delegated to the Board by
the Secretary of the Interior (43
C FR 4.1(4)),IT IS HEREBY
ORDERED that the decision of the
Judge in the above-captioned case
IS REVERSED, and that the Ap-
plcation for' Review based upon
alleged violations on May 21 and
May 23,. 1974, IS DENIED.

DAVID DOANE,
Chief Administrative Judge.

I CoNctJR:

DAVID TORBETT,
Alternate Administrative Judge.

ADmINISTRATIVE JUDGE SCIHELLEN-
BERG DISSENTING IN PART:

I concur with'the ultimate dis-
position of this case and the con-
clusions of the majority except with
respect to the discussion concerning
the 30-day filing period of sec. '11.0

so, 1977

(b) (2) and the conclusion that it is
a statute of limitations..

In view of the ultimate decision,
I do not believe it was necessary to
reach the issue but having done so I
believe, it has been; erroneously
decided.

Thie statutory language being
here construed appears in sec. 110
(b) (2) of the Act as follows: "Any
miner * * * who believes that he
has been discharged * * * in-viola-
tion of paragraph (1) of this sub-
section may, within thirty days after
such violation occurs, apply to the
Secretary, for a review of such al-
leged discharge * .(Italics
added.)

Substantially identical language
is used in sec. 105(a) (1) of the Act
with respect to review off with.
drawal orders as follows: "An
operator * * * may .apply to- the
Secretary for eviewza of the order
within thirty days of receipt thereof
or within thirty days of its modifi7
cation or' termination." '(Italics
added.)

This Board in Freeman Coal
Mining Corp., 1 IBAA 1, 77 I.D.
149 (1970); and in Consolidation
Coal Co., 1 IBMA 131, 79 I.D. 413
(1972) has held that the 30-day fib-
ing period of sec. 105 (a) was a limib
tation on the Secretary's review
jurisdiction. We have consistently
adhered to this interpretation. I am
unable to find in this case any
logical basis for departing from
this interpretation and treating dif-
ferently-the substantially identical
limitation period contained in see.
110(b) (2).:
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Each of the aforementioned stat-
utory provisions has been transs
lated into the regulations at 43 CFR
4.561 and 43 CFR 4.530(c), respec-
tively, as follows:

43 CFR 4.561 When to file.
An application to review a discharge or

act of discrimination shall be filed within
30 days after such discharge * * e occurs.
[Italics added.]
43 CFR 4.530 Initiation of Proceeding.

(c) Time for filing. An application for
review shall be filed within SO days of
receipt by the applicant of the order or
notice sought to be reviewed *

[Italics added.]

Additionally, the regulations fur-
ther specify in 43 CFR 4.561 a filing
time for actions brought under sec.
110(a) of the Act which has no
statutory counterpart, as follows:
"An application for compensation
shall be fled within 45 days after
the date of isuance of the with-
dqawal order which gives rise to the
clain'i." (Italics added.)

It is highly significant to me that
the majority, while citing vague
and inconclusive legislative history,
National Labor Relations Act pro-
visions and court cases relative
thereto, fails to even mention, let
alone attempt to distinguish the
most recent pronouncement of the
U.S. Circuit Court of Appeals for
the Seventh Circuit interpreting
and construing a limitations period
contained in the'very same section
of the Secretary's regulations: and
relating to the very same section of
the Coal Mine Health-and Safety
Act of 1969.

The 45-day filing time limitation
of 43 CFR 4.561 was challenged in
TJMWA v. Kleppe and Inlan d Steel
Coimpany, U.S. Court of Appeals

for the Seventh Circuit, No. 6-
1377, decided Sept. 13'1977. In its
decision that Court discussed''the
nature. of the regulation involved
and stated as follows:

We believe the petitioner has wholly
mischaracterized the nature of the regu-
lation challenged, which provides only
that an "application for compensation
shall be filed within 45 days after the date
of the withdrawal order which gives rise
to the claim." 43 CFR 4.561. That regula-
tion is not a "statute of limitations" de-
signed to protect mine operators from
stale claims, but simply a condition prece-
dent to invocation of the agency's admin-
istrative jurisdiction analagous to other
procedural rules setting, time limits for
the filing of pleadings, Fed. R. Civ. P. 12
(a), and the taking of appeals from a
final judgment, Fed. R. App. P. 4, or an
administrative order, 43 CFR 4.600.

Later in the decision the Court in
discussing "the reasonableness of 45
day limitations period" states. as
follows:

The 45 day period prescribed byl -the
Secretary for the filing of compensation
claims does seem on its face to be an
unusually short one. On the other hand,
prompt adjudication of compensation
claims is not an unreasonable goal for the
Secretary to seek in view of the strong
federal policy favoring relatively: rapid
resolution of labor disputes (citation
omitted). Moreover, the other limitations
periods prescribed in the Act by Congress
itself are also very short. Miners who
claim to have been discharged in retali-
ation for attempting to obtain compliance
with the health and safety standards set
by this Act, for example, must file their
petitions for reinstatement with the
agency within 0 days of the, allegedly
illegal discharges, 30 U.S.C. § 110 b), and
operators who contest the validity of the
withdrawal orders out of which, the
miner's compensation claims arise must
do so within 30 days of the orders' issu-
ance. 30 U.S.C. § 815(a). [Italics added.]
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DIn my opinion that case is dis-
positive of the question and I re-
spectfuily dissent.

HOWARD J. SCHELLENBERG, JR.

Administrative Judge.

APPEAL OF WILLIAM THOMAS
WOOLARD

2 ANCAB 150 

Decided Novemner 3, 1977

Appeal from the Decision of the Alas-
ka State Office, Bureau of Land Man-
agement rejecting William Thomas
Woolard's application for a primary
place of residence under §14(h)(5)
of the Alaska Native Claims Settle-
ment Act, 43 U.S.C. §§ 1601-1624
(Supp. IV, 1974, as amended, 89 Stat.
1145 (1976)) for lands described in
see. 29 and 32, T. 27 S., R. 22 E.,
Kateel River Meridian.

Decision reversing Bureau of Land
Management Decision 4/F-19746 and
remanding for further disposition.

1. Alaska Native Claims Settlement
Act: Withdrawals: Generally
The withdrawal of lands pursuant to
§11 (a) (1) of ANOSA took place on Dec.
18,1971, the date of passage of ANCSA.

2. Alaska Native Claims Settlement
Act: Withdrawals: Termination,
Under § 22(h) (1) of ANCSA, the with-
drawal of lands pursuant to §11(n) (1)
terminated as' of Dec. 18, 1975, a date four
years after the date of enactment of the
Act, unless the lands were selected by a
Native Corporation under §12 of ANCSA.

3. Alaska Native Claims, Settlement
Act: Withdrawals: Generally-Alaska

Native Claims Settlement Act: Primary
Place of Residence: Generally
When a Village Corporation selects with-
drawn lands in one section, but excepts
from selection a smaller tract of with-
drawn land within the section, no- deter-
mination can be made as. to whether-a
§ 11 withdrawal terminated on the tract
of land excepted from selection until
such time as a decision is rendered by
the Bureau of Land Management on the
validity of the exception from selection..

4. Alaska Native Claims Settlement
Act: Administrative Procedure: Gen-
erally
The Alaska Native Claims Appeal Board
and the Bureau of Land Management are
bound by the rules and regulations en-
acted by the Department of the Interior.

5. Alaska Native- Claims Settlement
Act: Land Selections: Generally-.
Alaska Native Claims Settlement Act:
Primary Place of Residence: Generally
As of Dec. 18, 1973, lands withdrawn un-
der §11(a) (1) or §11(a)(3) and not
selected under §§ 12 or 19 of the Act, be-
came lands outside the areas withdrawn
by § 11 and became available for selec-
tion as a primary place of residence un-

der § 14(h) (5).

6. Alaska Native Claims Settlement
Act: Administrative Procedure: Appli-
cations: Primary Place of Residence

Under § 14 (h.) (5) of ANCSA and 43 CEB
Part 2653, an applicant who desired to
file an application for the conveyance of
a primary place of residence was re-
quired to do so by Dec. 18, 1973, regard-
less of the status of the land at the date

of filing.

7. Alaska Native Claims Settlement
Act: Administrative Procedure: Appli-
cations: Primary Place of Residence
Neither the Act nor regulations permit an

applicant for a primary place of residence

891 8sin
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to refile an application for a primary
place of residence once a § 11 withdrawal
terminates and the land. becomes avail-
able for selection as a primary place of
residence.

8. Alaska Native Claims Settlement
Act: Land Selections: Generally-
Alaska Native Claims Settlement Act:
Primary Place of Residence: Generally

An applicant who filed an application for
a primary place of residence within the
time limits set forth by § 14(h) (5) and
43 CFR 2653.8 on land which was with-
drawn' by §11(a) (1) 'or §11(a) (3) as
of the date of filing, shall: not have his
application rejected pursuant to 43 CR
2091.1 as a premature filing when De-
partmental regulations specifically. per-

mit the selection of formerly withdrawn
land after Dec. 1, 1975 but do not per-
mit a primary place of residence appli-
cant to refile his application.

9. Alaska Native Claims Settlement
Act: Generally

The Alaska Native Claims Appeal Board,
in its discretion, will not rule on issues
raised on appeal' which were not the
grounds cited by the Bureau of Land
Management for'rejection of applicant's
application and which are not dispositive
of the issue on appeal.

APPEARANCES: John W. Burke,
Esq., Office of the Regional Solicitor,
on behalf of the State Director, Bureau
of Land Management; Richard Brown,
Attorney for appellant from Alaska
Legal Services Corporation, Anchorage,
Alaska.

OPIATION BY

ALASKA NATIVE CLAIMS
APPEAL BOARD

''On Dec. 17, 1973, appellant filed
a primary place of residence appli-
cation with the Alaska State Office,

Bureau of Land Management which
-as number F-19746. The applica-

tion was filed pursuant to §14(h)
(5) of ANCSA and implementing
regulations in 43 GFR Subpart
2653 which -' provides that the
Secretary may convey to a Native
applicant the surface estate to his
primary place of residence. On Dec.
18, 1973, Doyon E Limited, the-
Regional Native Corporation affect-
ecl, filed its written concurrence
with Mr. Woolard's application.

On Apr. 13, 1976, the Alaska
State Office, Bureau of Land Man-
agement rejected the; application of
appellant for the reason that the.
lands sought were within the ; 11
(a) ;1) withdrawal areas of the DonC
Lee Corporation (the Village Qor-
poration for the Native Village of
Nikolai). The Decision stated that
on Nov. 9, 1974, Don Lee Coclrpora-
tion selected-all lands embraced in
tIe township in which appellant's
primary place of residence was
located.

On May 12, 1976, Richard Brown,
Attorney, Alaska, Legal Services-
Corporation, Anchorag~e, Alaska,
filed a Notice of Appeal with this
Board on behalf of appellant, said
appeal having . been numbered
ANCAB #PR 76-1. In the appel-'
lant's Statement of Reasons for
Appeal, the following additional:
factual -information is alleged...
First, appellant's application for a
primary place of residence fell,
within two sections of land-Secs.
29 and- 32 of T. 27 S., R. 22 E.,
Kateel River Meridian. The lands
in both of these sections were with-
drawn pursuant to § 11 (a) (1) of
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ANCSA for selection by Don Lee
Corporation. On Nov. 19, 1974, Don
Lee Corporation selected lands
withil Section 32 of T. 27 S., R. 22
E., Kateel River Meridian. Don Lee
Corporation did not select any
lands lying within Section 29 of the
same township and range.

As to thelaiids in Section 29, ap-
pellant cain)s that the withdrawal
of these lands under § 1l(a) termi--
hated pursuant to § 22(h) (1) of
ANCSA because these lands were
not selected by a Native Corpora-
tion Within four years of the date
of enactment of' ANCSA.' These
lands not having been selected by
Don Lee Corporation and the with-
drawal having termiiated, appel-
lant claims that he has the right to
select them f -or his primary place of
residence.

Appellant also contends that as
to those lands in his application
lying within'Section 32, T. 97 S.,
R. 22 E., his application should be
held in abeyance until it is deter-
mined that Don Lee Corporation
will actually receive the lands.

Appellant further states that all
of the lands in his application have
been withdrawn by the Secretary
under § 17(d) (1) of ANOCSA and
have been recommended by the Sec-
retary to Congress for inclusion in
a National Forest. Although his ap-
plication wasn't rejected for these
Teasons, he contends that the'BLM
lilay reject the application as being
in conflict with the § 17 (d) (1) with-
drawal.

On July 9j 1976, the. Bureau .of
Land Managenent, through the Of-

fie of the Regional Solicitor, an-
swered appellant's claim and al-
leged that since all of the lands in
appellant's application had 'once
been withdrawn under §11 of the
Act, they were therefore excluded
from selection as a primary place
of residence Lnder § 14 of the Act.
They further alleged that, since the
lands were not available at the date
of filing the application by. appel-
lant, the application cannot now be
approved.

TiThe Bureau of- Land Manage-
ment agrees with appellant that
Don Lee Corporation did not select
the- lands within Section 29, T. 27
S., R. 22- E. It further states that
Don Lee Corporation excepted from
selection, those lands in appellants
application which were within Sec-
tion 32 of T. 27 S., R. 22 E. The
Bureau of Land Management
claims, however, that this exception
from selection was invalid since a
Village Corporation must select all
available land within a section and
cites for this proposition § 12((a)
(2) of ANCSA and regulation 43
0DFR 2651.3(c). Thus, BLM con-
tends that even if appellant can se-'
lect lands within an area formerly
withdrawn by § 11 of ANCSA, ap-
pellant's application must be re-
jected as to the lands lying in Sec-
tion 32, T. 27'S., R. 22 E., because
these lands should have been se-
lected .by Don Lee Corporation.

The first issue to be decided is
whether an applicant for a primary
place 'of residence may V select land
which has been formerly withdrawn
pursuant to §,11(a).(1) or § 11(a)
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(3) of ANCSA, but which was not
selected by a Native Corporation.
The answer to this question is yes.

Sec. 14 of ANCSA, as it relates.
to appellant's primary place of resi-
dence states as follows:

* * * * * *

(h) The Secretary is authorized to
withdraw and convey 2 million acres of
unreserved and unappropriated public
lands located outside the areas with-
drawn by sections 11 and 16, and follows:

* * * * 

(5) The Secretary may convey to a
Native, upon application within two
years from the date of enactment of this

Act, the surface estate in not to exceed
160 acres of land occupied by the Native

as a primary place of residence on Au-
gust 31, 1971. Determination of occu-
pancy shall be made by the Secretary,
whose decision shall be final. The subsur-
face estate in such lands shall be con-

veyed to the appropriate Regional Cor-
porations;

* * * * * * *:

The regulations which have been
enacted to iplemeht §14(h) (5)
and which pertain to those areas
which can be selected' for § 14(h)
(5) purposes state as follows:

43 CFR 2653.3 Lands available for se-
lection.

(a) Selection may be made for existing

cemetery-sites or historical places, Native
groups, corporations formed by the Na-
tives residing in Sitka, enai, Juneau,
and Kodiak, and for primary places of
residence, from any unappropriated and
unreserved lands which the Secretary
may withdraw for these purposes: Pro-
:vided, That National Wildlife Refuge
System lands and National Forest lands
may be made available as provided by
sec. 14(h) (7) of the Act and the regula-
tions in this subpart..S'elections for these
purposes may also be made from any un-
appropriated and unreserved lands which

the Secretary may withdraw from lands
formerly withdrawn and not selected un-
der sec. 16 of the Act and after December
18, 1975, from lands formerly withdratow
under sec. 11 (a) (1) or 1(a) () and not
selected under sec. 12 or 19 of the Act.
(Italics added.)

* * * * *. * *

Neither party to this appeal dis-
putes the fact that the lands selected
by appellant for his primary place
of residence were withdrawn pur-
suant to § 11 (a) (1) of ANCSA for
the selection of Don Lee Corpora-
tion. The parties dispute the signi-
ficance of the termination of the § 1l
withdrawal as it relates to the abil-
ity of appellant to select such land
as his primary place of residence.

The termination of §11 with-
drawals is governed by § 22(h) (1)
of ANCSA which provides as
follows:

All withdrawals made under this Act,
except as otherwise provided in this sub-
section, shall terminate within four
years of the date of enactment of this
Act: Provided, That any lands selected
by Village or Regional Corporations or
by a Native group under section 12 shall
remain withdrawn until conveyed pur-
suant to sec. 14.

[1, 2] The withdrawal of lands
pursuant to § 11(a) (1) of ANCSA
took place on Dec. 18, 191, the date
of passage of ANOSA. Under § 22
(h) (1), the withdrawal of lands
pursuant to § 11 (a) (1) of ANCSA
terminated as of Dec. 18, 1975, a
date four years after the date of:
enactment of the Act, unless the
lands were selected by a Native
Corporation.

The lands in Section 29, T. 27; S.,
R. 22 E., Kateel River Meridian,'
were withdrawn pursuant to §11
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(a) () of ANCSA on Dec. 18,
1971. These lands were not selected
by Don Lee Corporation and there
is no evidence in the file that indi-
cates any other corporation selected
these lands under ANCSA. Pursu-
ant to §h 22(h) (1), the withdrawal
of Sec. 29 under §11(a) () of
ANCSA terminated as 'of Dec. 18,
1975.

[3] The lands in Section 32, T.
-2 S., R. 22 E., Kateel River Merid-
ian, were also withdrawn on Dec.
18, 1971, under §11(a)(1) of
.ANCSA. These lands were selected
by Don Lee Corporation on Nov.
19, 1974. As pointed out by the Bu-
'reau of Land Management, how-
ever, Don Lee Corporation ex-
cepted from selection, those lands
in Section 32 which were included
in appellant's application for a
primary place 'of residence. This
exception from selection has been
questioned by the Bureau of Land
Management. As of this date, there
is no evidence that the Bureau of
Land Management has made a de-
cision, as to the propriety of the
selection application of Don Lee
Corporation and the exception
from selection contained therein.
Until such time as a decision is is-
sued by the Bureau of Land Man-
agement on Don Lee Corporation's
selection application, no determi-
-nation 'can be made' on 'the question
-of whether the § 11 withdrawal
also terminated on the lands in ap-
pellant's application: lying within
Section 32, T. 27'S., R. 22 E., Ka-
teel River' Meridian. 

Appellant argues 'that § 14(h) of
ANCSA and the implementing

regulations do not prohibit selection
of land for primary places of res-
idence within terminated § 11 with-
drawal areas. He states.:

* * *: *E a' * .* *

ANCSA sec. 1(h) indicates that the
conveyances permitted by the' subsection
may only take place on land "Located out-
side the areas withdrawn by Section 11
and 16" (Italics added). An 11(a) (1)
withdrawal which, like the withdrawal of
Section 29, has been terminated due to a
village corporation's failure to 'select can-
not be considered as falling within the
definition of the phrase "withdrawn by
Section 11" and, thus, cannot be viewed
as coming within the. exclusionary
clause found in Sec. 14(h) and quoted
with italics above. e * 

(Appellant's Reply Brief, page 3.)

* *: * * e * *

'The Bureau of Land Manage-
ment argues to the contrary-'and
states:

* e i SThe land was withdrawn by see.
11 and thereby was excluded by section
14 which did not make any provision for
primary place of residence; applicants
who applied for land which was with-
drawn by section 11, but not selected by
a village.
(Answer of Bureau of Land Management
of July 7 1976, page 2.)

*. : . ~ * * * 

[4, 5] The Secretary of the In-
terior has enacted regulations speci-
fying the type of lands which can be
selected for primary places of' resi-
dence pursuant. to 14(h) (5) of
ANCSA and has addressed this par-
ticular issue. 43 CFR, 2653.3(a),
which has been previously quoted,
sets out in the' proviso that after
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Dec. 18, 1975, lands which were
formerly withdrawn under § 11(a)
(1) or § 1(a) (3),'and which were

*not selected pursuant to § 12 or § 19,
are available for selection as a pri-
mary place of residence. This Board
and the Bureau of Land Manage-
ment are bound by the rules, and
regulations enacted by the Depart-
ment'of the Interior. (United States
exe rel Aceardi v. Shaughessy, 347
U.S. 260 (1954)). The Board there-
fore'finds that as of December 18,
1975, lands withdrawn under § 11
(a)(1) or§11(a) (3) oftheAt, but
not selected pursuant to §12 or § 19
of the Act, became lands outside the
areas withdrawn by § 11 and became
available for selection as' a primary
place of residence under § 14(h) (5).

The Bureau of Land MThnage-
ni t contends that even if selec-
tions of formerly withdrawn lands
is proper, any application for a
prmary place of residence must be
ie4e'Yted if the lands wre not avail-
al at the date of fihilig the selec-

tion application. Cited; for this
proposition is 43 CFR 2091.1 which
states in part:

* * applications which are accepted
for filing must be rejected and cannot be
held pending possible future availability
of the land or interests in land, when ap-
proval of the application is prevented by:

(a) Withdrawal or. reservation" of
lands; * * *

' : ' * * 'C.* * C ''* 

This regulation was not enacted
pursuant to ANCSA and does not
specifically ref erto ANCSA or any
provisions thereof. ' ;

[6,; 7] Under §14(h) (5) of
ANCSA and 43 CFR 2653.8,. an ]

applicant who desired to file an ap-
plication for tie conveyance of a
primary place of residence was re-
quired to do so by Dec. 18, 1973, re-
gardless of the status of the land on
the date of filing. 43 CFR 2653.3 ('a)
further provides that after Dec. '18,
1975,' land that was withdrawi7n
under § 11(a) (1) or § 11(a) (3) but
not selectd under § 12 or § 19 be-
caine available for selection 'for
purposes of primary places of resi-
dence. Neither the Act nor imple-
mnenting regulations permit an
applicant to refile his application
for a primary place of residence
'once a § 11' withdrawal terminates
and the land becomes available for
selection.

Appellant filed his application
for a primary place of residence as
required by Departmental regula-
tions and 'within te time limits set
forth therein. Although the land
embraced in his application was
'withdrawn at the date of filing his
application, -43 CFR 2653.3(a)
Specifically provides tat if the land

'was'withdrawn under § 11(a) (1) or
'1l(a) (3)" of ANCSA and n6t

selected pursuant to 12 or § 19, on
Dec. 18, 1975, the lands became
selectable for applicants such as
appellant.

[81 In order to ive effect to
Departmental regulations enacted
to implement seRection of primary
places of residence; under ANCSA,
this.Board must reject the conten-
tions of. the Bureau of Land Man-
agement. This Board finds that an
applicant who files for a primary
place of residence within the time
limits set forth by § 14(h) (5) and-
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43 CFIR 2653.8, on land' which iS
withdrawn under § 11(a) (1) or

11(a) (3) at the time of filing,
shall not have his application re-
jected.. under-43. CFR 2091.1 as -a
premature filing when Depart-
mental regulations specifically per-
mit-the.selection of formerly with-
drawn1 land after- Dec. 18, 1975, and
do not permit a primeary ,plac of
residence, applicant. to: refile his
ap.plication. ' ' -

Appellant has further - alleged
that, the-land in his aplication has
beeJn withdrawn under 'Public Land
Order No. 5184: (37 FR;' 5588,

Mkar. 16,.1972) pursuant to § 17
.(d).(1:). of ANCSA for study and
-review- by *the Secretary for pur-
poses of 'classification and reclassifi-
cation. He also asserts. that the

;Secretary recommended to Coll-
gress that these lands be included in
a' proposed National' Forest He
further contends that if this Board
reverses 'the -previous decision of
the"-Bureau of Land Management,
the Bureau of Land '3aiiagement
will 'reject his application under 43
CFR 2653.3 (c) whichi states:

A. w' 4 itdrawai nade pursuant to see.
1.7 (d )-(-)of the Act which is not part of
the Secretary's recommendation to on-
gress of Dec. 8, 1973,,on the four na-
tional systems shall not preclude a with-
dra"al pursuant to sec. 14(h) of the Act.

[9] Due to the. fact that appel-
lanit's application was not rejected
on the -grounds 'that the land was
withdrawn under § 17(d) (1) of
ANCSA and recommended to Con-
gress for inclusion in a' National
Forest, this Board finds that 'such
conteition iS not. dispositive of.tlhis

appeal and in its discretion declines
to rule on this issue. ' -

However, the Board notes that
Public Land Order No. 5184 which
was enacted pursuant to § 17(d) (1)
of ANCSA withdrew lands' "for
study and review by the Secretary
of the Interior for'classification or
reclassification of any lands 'not
conveyed pursuant to sdction 14 of
ANCSA." If the Secretary did clas-
sify and recommeni 'the lands in:
appellant's app:lication to Congress
for inclusion in a National 'Forest,
as is alleged.fby appellant, it ap-
pears 'that such classification would
be subject to the provision allowilig
for conveyances under §14(h).

Furtherimore, even if,.as alleged
by appellant, these-lands arb-9put
into a' National Forest by .Coilgress,
as recommended by the Secretary,
§14 (h) (7) of ANCSA permits tie
Secretary to convey lands in Na
tional' Forests for puposes of pri-
mary places 'of residence.

This Boa.rd Orders that the.(D'e-
cision'. of the Anchorage Office' of
the Buieau of' Land Managemedt
on the Primary Place of Residence
of William Thomas Woolard, # F-
19746, and dated Apr. 13, 1976, be
reversed and remanded for an ad-
judication as follows: :

1. That the Anchorage Office oof
the Bureau of Land 'Management
adjudicate the land 'in appellant's
application., for a primary place of
residence, 'which lies within Section
29, T. 27 S., R. -22 E., Kateel River
Meridian, in accordance vith 43
CFR 23.$'(a) as being on lands
formerly withdrawn under § 11(a)
(1) or-§11(a) (3) and not selected
underi § 12 r '§. 19 of the Act.

-*89il 
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2. That any adjudication on that
portion of land in appellant's ap-
plication lying within Section 32,
T. 27 S., R. 22 E., Kateel River
Meridian be held in abeyance pend-
ing an adjudication of the selection
application of Don Lee Corpora-
tion. Upon an adjudication of Don
Lee Corporation's selection; appli-
cation, as it relates to the exception
from selection of that land in appel-
lant's application lying within Sec-
tion 32, T. 2 S., R. 22 E., Kateel
River Meridian, the Anchorage Of-
fice of the Bureau of Land Manage-
ment shall adjudicate, in accordance
with 43 CFR 2653.3 (a) , the- ques-
tioni of whether or not the land in
appellant's application lying within
' Sktion 32 is available for selection
as-a primary place of residence as
being land' formerly withdrawn un-
der.1§11(a) (1) or §11(a) (3) and
not se]ected under 12 or § 19 of
the: Act.

3. That prior to any adjudication
of appellant's application, the Bu-
reau of Land Management receive
a field study from the Bureau of
Indian Affairs as requested by the
Bureau of Land Management on
June 3, 1974, and make a determi-
nation as to whether appellant has
met all qualifications for receiving
a conveyance for a primary place of
residence.

This represents a unanimous de-
cision of the Board.

JUDITH M. BRADY,
Chai"man, Alaska Nati'ei

* :: Claims Appeal Board.

ABIGAIL F. DUNNING,

Board Member.

LAWRENCE MATSON,

Board Member.

APPEAL OF ROCKY MOUNTAIN
CONSTRUCTION COMPANY

IBCA-1091-12-7 ..
Decided November 4,1977

Contract No. 14-10-7-971-234, Na-
tional Park Service

Motion for Reconsideration Granted

1. Contracts: Construction and Opera-
tion: AllowabIe Costs-Contracts:
Construction and Operation: Contract
Clauses-Contracts: Disputes and
Remedies:' Equitable Adjustments-
Contracts: Performance' or Default:
Waiver and Estoppel-Rules of Prac-
tice: Appeals: Reconsideration'

Upon reconsideration, the. Board finds
that where the Government issues an
"Extra Work Order" under a '"force ac-
count" provision for minor extra work
not provided for in other pay items, at
agreed on rates, the contractor is entitled.
to be paid for inefficiency, re-work -cost
and delay costs when moisture causes
borrow material placed under the extra
work order, to become muddy. However,
the appellant's failure to give prompt
notice of the claim 'under the force ac-
count provision caused the Government
to order added pay item work, thus the
claim must be reduced by the amount of
added pay item payment.

APPEARANCES: Mr. Bruce R. Toole,
Attorney at Law, Crowley, Haiighey,
Hanson, Toole and'Dietrich, Billings,
Montana, for the appellant; Mi'. lohn
P. Lange,. Department Counsel, Denver,
Colorado, for the Government.

OPINION BY ADMIAISTRA-
TIVE JUDGE, STEELE

INTERIOR BOARD, OF CON-
TRACT APPEALS

Deeision. Upon reconsideration,
the Board reverses its prior decision
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on the "red dirt borrow" claim and
allows the "late" claim for work
under "force account" provisions of
the contract to the extent of $54,200.

The appellant, on Sept. 16, 1977,
filed a motion for reconsideration of
the board's decision of the "red dirt
borrow re-work" portion of the de-
cision dated Aug. 17, 1977.

The appellant and the Govern-
ient have filed briefs on the motion.
Appellant's contentions. In sup-

port of its motion, the appellant
had advanced a number of conten-
tions, among which are: (i) the
Board did not consider that the
boat ramp was not at the grade
shown on the plans; (ii) after
award the Government issued an
extra work order to bring the ramp
up to grade by hauling imported
borrow; (iii) the contractor (sub-
contractor) had no way of knowing
what the borrow material would be
or his costs of hauling it; (iv) part
of the work of bringing the ramp
up to grade was done (as it was
supposed to be done) under the
force-account provisions of the con-
tract but the Government ran out
of force account funds and the bal-
ance of the work. was done without
reimbursement; and (v) the, prob-
lem of placing the aggregate (a
pay item) and concrete (a pay
item) on top of the red dirt fill (a
force-account item) was that the
red dirt was unsuitable fill when it
got wet-as it did-and caused a
lot of unanticipated work in drying
the red dirt fill, replacing it, re-
grading it and then placing the ag-
gregate and concrete.

The contractor takes exception to
the Board's statement that the
work involved was "original con-
tract work" not "force account
work."

The appellant says that the Dif-
fering Site Conditions Clause
might afford relief. but says that
the changes clause is more likely to
be applicable. As to notice, the ap-
pellant says that the notice was
given before final payment and
that was sufficient in the circum-
stance of this case when the re-
work was a consequence of a writ-
ten extra work order.

We are persuaded by appellant's
brief that the Board should care-
fully re-examine the facts and the
law of this portion of its Aug. deci-
sion on the appeal.

The Government's Contentions.
The Government says that the Gov-
ermnent project engineer and the
contractor were on the site at the
appropriate time, that the weather
was not unusual for the time and
place, that the parties complied with
the force-account provisions and
agreed on the men and equipment
used to place the borrow material
and that the contractor made no
protest or contemporaneous claim
when the force-account funds were
exhausted. The Government there-
fore concludes that the Board was
correct in its ruling that this con-
duct of the parties should be given
great weight when interpreting
their rights and duties under the
force account (or other) provisions
of the contract. The Government
also says that a motion for recon-

252-370-78 3
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sideration that just repeats prior
arguments should be denied.

-Discussion Anclysis and Decision

A. The Facts
In this contract and subcontract,

the contractor agreed to do wliat the
Board calls "no-pay work" and,"pay
work." Pay work on the subcontract
would be the 14 items listed in the
subcontract and the 15th item, the
force-account work. No-pay work
would be the other work necessary
to do the pay item work.

The appellant correctly points
out that neither the prime nor the
subcontractor- could "bid" on the
force account work because it was
not handled that way but was im-
posed upon the contractor under
Specification FA-1.

Thus, the parties and the Board
are faced with the following factual
situations: (1) award of the con-
tract, (2) issuance of extra work
order #1 to bring the ramp to grade
under the force account clause, (3)
bringing: the ramp to grade under
the force account, (4) rain and re-
work of the borrow in the ramp
area, (5) placement of aggregate
and concrete, and (6) filing of a
claim for the cost of No. 4 above.

The Board in its original decision
characterized (5) above as original
contract work. It was item 8 and the
$8 per ton base course work of the
subcontract (Government Exhibit
2).

The decision for the Board is
whether (4) supra, is part of (2)
(the extra work order #1) or
whether it is (a) changed condition

work, or (b) change order work or
(c) no-pay work.V

The appellant seems to say that
factually it was part of the force
account extra work order work.
However, the Board is faced with
the parties' conitrary interpretation
of the force account specification
which requires daily signoff (Tab B,
FA-1, par. 3). The parties signed
off daily on approximately $21,000
blasting and hauling of fill (Exhibit
6), but they did not continue this
practice as to the work for which ap-
pellant here makes claim. Appellant
did not file a protest or a notice of
claim or a claim until 2 years later.
In the meantiie, in reliance on the
absence of protest or notice of claim,
and as an aid to the subcontractor
to partially pay him for this appar-
ently no-pay work,' the Government
directed the subcontractor to place
900-920 tons of pay items worth
$2,300 to the prime and $7,200 to
the subcontractor.

Nevertheless the question re-
mains, is the appellant entitled u1-

der the contract to payment for this
item 4, supra, work?

B. Differing Site Conditions
Was the red dirt borrow a misrep-

resentation under par. (1). of this
clause (the Differing, Site Condi-
tion clause) ?

Neither the plans nor the extra
work order contained an express

12 Tr. 251-2 reads as follows:
"Q. Why did you allow Mr. Kenney to place

that gravel under the sidewalks if it was his
responsibility under the contract to put that
material in there without being paid for it?

"A. Well, that was compensation for the
extra work he was doing with the replacing
of the borrow and I thought Mr. Kenney had
accepted this * *." See also 2 Tr. 257.
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representation with respect to this
"ad o" borrow pit. Appellant
cites Morrison-Knudsen Clo. v.
United States,, 184 Ct. Cl. 661
(1968), as applicable, but that was
a case where the court held that rep-
resentations of borrow pits on the
plans were erroneous and affected
the bidders' cost estimates. The
Board holds that par. (1) (misrep-
resentation) does not afford relief in
the instant appeal.

Was the red dirt, as affected by
the moisture in late February
through early June, an unusual con-
dition under par. (2) of the clause?

X The appellant has detailed many
of the problems with the "red dirt."'
The Government has tried to mini-
mize them. The issue for decision
nevertheless is whether these condi-
tions were "unknown physical con-
ditions at the site, of any [sic]
unusual nature, differing materially
from those ordinarily encountered
and generally recognized as inher-
ing in work of the character provid-
ed for in this contract [extra work
order]." However, a preliminary is-
sue is whether the Differing Site
Condition clause is applicable to ex-
tra work orders at all. iThis whole
clause was presumably inserted in
IFB type contracts to reduce con-
tract prices by reducing contingen.-
cies in bids because bidders would
get paid if the events set out in the
clause occurred. Here, where the
force-account work is really "time
and materials" work, no need is
perceived for resorting to the Dif-
fering Site Conditions clause. The
Board, after reconsideration, con-
cludes that in the circumstances of

this case. this clause-or at least
par. (2)-is not applicable to this
extra work order situation because
appellant had no opportunity to
"bid on" the extra work. So much
of our prior decision as is contrary
hereto is overruled.

C C. Changes clause
Was this work done pursuant to a

formal or constructive change order
under the Changes clause ? 2 Mor-
rison-Knudsen, supra, may be ap-
plicable here except for the absence
of evidence of express Government
order to "rework" the red dirt fill
and the absence of written notice re-
quired by clause (b) of the Changes
clause.

There is no evidence that the Gov-
ernment representative on the site
ordered or directed or required ap-
pellant to remove, dry, or replace.
the wet borrow material. Rather, it
appears that appellant. (or really
Kenney, the subcontractor), did
this work because it was necessary
in order to place not only the red
dirt fill properly, but to place the
aggregate (base course) and con-
crete.

Thus, the Board concludes that
this work was not either formal or
constrhctive change order work but
was part of the work required by'
extra work order 1.

The Board finds that the parties7

failure to continue to "signr off" as

There were two changes clauses in the
contract Clause 57 is the normal post 1968
clause. Clause 34 is a clause that relates only
to the pricing of changes. Specification FA-1,
Force Account Work, in par. 4 said "Payment
for this item shall be in accordance with sub-
paragraphs (a) (1) and (a) (2) of Clause 34
'Changes' in the General Provisions." (Tab B.)
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to men and equipment used on this
"rework" was caused by the exhaus-
tion of force-account funds (1 Tr.
85), and that in the circumstances
present, the appellant's. failure to
protest, make claim, or demand
daily sign off represented ambigu-
ous conduct rather than the type of
conduct required to clearly estab-
lish the parties' rights under the
force-account clause, as we held in
our earlier decision.

D. Force-Account Worle-Fxtrcs
ore Order #1
If the Board is correct in its con-

clusion that the "rework" was part
of extra work order #1, the next
question is what is the effect of the
apparently "late" filing of this
force-account claim?

Most claims are made under the
Differing Site Conditions clause or
the Changes clause, and each clause
has its own notice provisions. How-
ever, the force-account specification
has no express notice provision. The
clause provides for a daily sign off.
This was not done for this rework.
So the question remains, what effect
does this have on the claim? If there
is a reasonable doubt as to amount,
as to whether certain men or
equipment performed force-account
work, it would appear to be clear
that the claim-to that extent-
must fail. But that is a quantum
matter. Is this a late claim, and, if
so, what follows from this conclu-
sion?

When a contractor fails to give
reasonably prompt notice of a
claimt, it unquestionably runs the
risk specified in particular clauses
for the filing or giving notice of
claims thereunder. It also runs the

risk, however, of misleading the
other contracting party to its detri-
ment. Here the force account clause
provides for payment under par.
(a) of Changes clause number 34.
This clause provides for payment
by a negotiated lump sum or rate-
or by actual costs plus 15 percent
(par. (a) (2), see footnote 2). The
appellant is entitled to such pay-
ment and the Board will calculate
it in the next part of this opinion.

Nevertheless, because the claim
was not filed promptly, or notice
thereof promptly given, the Gov-
ernment directed "pay item" work
and made payment thereof to the
extent of $2,300 (see footnote 1).
Thus, the award made in the next
section of this opinion will be re-
duced by $2,300 as a partial estop-
pel arising from appellant's failure
to give reasonably prompt notice of
this claim under the force-account
clause.

The Board's present conclusion is
that the claim is one under the force
account (or extra work order #1),0
it is not a changes claim; it is not
a changed condition claim. Thus,
the notice provisions of the Changes
clause and the Differing Site Con-
ditions clause do not govern this
claim.

Should the Board infer a notice
provision in the force-account spe-
cification? We note that the- Gov-
ernment drafted the provision;
that for the most part it assumed
that there would be a daily sign off ;
and that this would give notice of
claims. Yet, Changes clause 34(a)
(2) which was incorporated by ref-
erence, contemplates a situation
where there was no prior agreement
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oil costs. So the whole scheme is
written not just for cases involving
agreement on the cost of the force-
account work done, but also for
cases where there is no such agree-
ment. Since no express notice pro-
vision governing force-account
work was written into the contract
by the Government, the Board finds
that the only requirement for no-
tice is that the appellant must file
its claim under the contract within
a reasonable time.

It is clear that the Government
has a right to put notice provisions
in its contract clauses and that it
frequently does so. The Board will
not here write-in such a require-
inent in the force-account provi-
sions except as provided above in
our estoppel discussion.

E. Cost of Red Dirt Borrow Re-
'oork

The next-to-last issue is quantum.
Clause 34(a) (2)-in effect-says
"actual cost plus 15 percent."
Standby and delay costs are "ac-
tual" costs. (Clause 34(a) (1) says
use agreed-upon prices.)

A party is not limited to its evi-
dence submitted to the contracting
officer as appeals are de niovo. Nev-
ertheless, the Board will examine
the amount claimed each time it is
claimed. A contractor need not
prove its case, with mathematical
precision. In the absence of such
proof, it is entitled to a fair ap-
proximation of its increased costs.

Additiona Findings of Fact on
Quantum

Appellant, if it had not had 'to
work with the wet red dirt borrow

material, would have laid the
aggregate and poured the concrete
in 21 working days (1 Tr. 61).

Appellant's added costs because
of the wet red dirt borrow material
were approximately as follows:

Labor:
(base pay) --- $10,261.4.3 (Ex. G)
(additives) __ 3,386.36 (Ex. G)

Total --- $13,647.79 (Ex., G)

However, during this period ap-
pellant earned and was apparently
paid $7,860.65 as agreed force ac-
count work. Exhibit 6, $20,946.17
(est. #5) -$13,085.52 (est. #3)
$7,860.65.

On this evidence, as a jury verdict
because the amounts paid under the
force account may not completely
coincide with the claim period, the
Board finds that the appellant's
(Kenney's) added abor cost due to
the wet borrow material was $6,500.

The added. equipment cost of ap-
pellant (Kennby) is not precisely
clear because Kenney had to rely on
memory. He did not testify as to the
rates he actuazy paid but instead,
in Tab V, used the force account
rates. In Exhibit H however, he
sought to use 1970 rates. These fac-
tors seem to account for most of the
difference between te Fbruary 6,
1975 claim of $65,446.26, and the
January 12,1971 claim of $86,520.99
(p. 24, appellant's brief).

The standard for payment is' (a)
agreed prices (clause 34(a) (1)) or
(b) "actual necessary cost" (Clause
34(a) (2)). Extra work order #1,
provided the rates would be as
stated therein (p. 2, 3). Thus the
1970 rates, Exhibit H, are not
applicable.
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The Board finds that thk appel-
lant is entitled to equipment costs
as follows: $65,446.26- $13,647.70
$51,798.56 (gross).

However, this amount er-
roneously includes standby at $31/
day/truck. for 23 days when the two
cement truck were not on the site
or on standby. (There is no evidence
appellant (Kenney) incurred this
cost.) Twenty-three days X 2 trucks
=46 truck days. Forty-sixX$31/
day (not $29.40) = $1,426.

$51,798.56
-1,426.00

$50,372.56

The Board's findings and con-
elusions as to added force account
costs are as follows on the basis of
a jury verdict:

Labor_-- $6,500
Equipment $50,000

$56,500
m i u s $2,300

$54,200

for added "pay
work"

of. Hawaiian Airmotive, A Division
of Pastushin Inuistries, Inc.,
ASBCA Nos. 7892, 8749 (June 30,
1965), 65-2 BCA par. 4946; Eggers
& Higgine v. United States, 185 Ct.
Cl. 765 (1968) , Rixon Electronics,
Inc. v. United States, 536 F.2d 1345,
1352 (1976); Lockheed Shipbuild-
ing & Construction Co., ASBCA
No. 18460 (May 13, 1975), 75-1
13CA par. 11, 246, pp. 53, 554-7.

The appeal on this claim item is
sustained to the extent of $54,200
and is otherwise denied.

F. Iterest
Appellant in its Motion for Re-

consideration dated September 14,
1977, asks for interest.

In Commonwealth Electric Co.,
IBCA-1048-11-74 (July 15, 1977),
84 I.D. 407, 77-2 BCA par. 12,649,
this Board held that the notice of
July 28, 1972, in 37 FR 15, 152, in-
serting clause 41 CFR 1-1.322 Pay-
ment of Interest on Contractor's
Claims, was incorporated by opera-
tion of law into Commonwealth
Electric Company's contract.

The instant contract dated Oct.
24,. 1969, ante-dates the Federal
Register notice by almost -three
years. Thus, Commonwealth Elec-
tric Co., spra, is not applicable to
the instant appeal. That Federal
Register notice says the clause shall
not be incorporated into contracts
executed prior to Sept. 21, 1972.

Appellant has not introduced evi-
dence that it incurred added financ-
ing costs such as those allowed in
Bell v. United States, 186 Ct. Cl. 189
(1968); nor has it shown that it

used its own capital per New York
Shipbuilding, A Division of Mer-
ritt-Chapman & Scott, ASBCA No.
15443 (December 21, 1972), 73-1
BCA par. 9852; Ingalls Shipbuild-
ing Division, Litton Systems, Inc.,
ASBCA No. 17717 (Aug. 16, 1973),
73-2 BCA par. 10,205; and Fisch-
bach and Moore International Corp.,
ASBCA No. 18146 (Dec. 13, 1976),
77-1 BCA par. 12,300; Baifleld In-
dustries, Division of A-T-O, Inc.,
ASBCA Nos. 13418, 13555, 17241
(Dec. 30, 1976), 77-1 BCA par.
12,308 (and such "interest" seems
not to have been claimed in con-
struction contracts, presumably be-
cause it is included in standby rates,
etc.). Thus, appellant's "petition"
for interest, assumes some other
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plenary or discretionary power in
this Board to award interest. The
appellant has not cited any clause
in this contract or any other author-
ity, authorizing the contracting of-
ficer or the Board to grant such re-
lief. We are not, aware of any. The
claim for interest is - therefore
denied.

GEORGE S. STEELE, JR.,
Adqinistrative Judge.

17\TE CONCUR:

IVILLIAM F. McGRAw,-
A dministrative Judge.
Chairman.

ICARL S. VASILOFF,
Administrative Judge.

TAX STATUS OF THE PRODUCTION
OF OIL AND GAS FROM LEASES
OF THE FORT PECK TRIBAL
LANDS UNDER THE 1938 MIN-
ERAL LEASING ACT

Indian Lands: Leases and Permits:
Generally-Indian Lands: Leases and >
Permits: Oil and Gas

Oil and gas produced from leases of Fort
Peck tribal lands cannot be taxed by the
State of Montana.

Indian, Lands: Leases and Permits:
Generally-Indian Lands: Taxation

The taxation proviso contained in 25
U.S.C. § 398 (1970) does not apply to
leases entered into under the 1938 Miner-
al Leasing Act (25 U.S.C. §§396a-396f
(1970)). States cannot tax the production
of oil and gas from such leases.

Mineral Leasing Act: Generally
Oil and gas leases of Indian lands en-
tered into under the 1938 Mineral Leasing
Act (25 U. S.C. §§396a-396f (1970) ), are
not subject to the taxation proviso con-
tained in 25 U.S.C. § 398 (1970). The 1924
Act's (25 U.S.C. §398 (1970)) taxation
proviso applies to leases entered into un-
der the 1891 Mineral Leasing Act (25
U.S.C. 397 (1970)).

Fort Peck tribal lands are not "bought
and paid for" under 25 U.S.C. § 397
(1970).

Overruled Opinions:

1/58 I.D. 35 (1943) (This opinion
is superseded to the extent that it is
inconsistent with M-36896).
2. M-3634a, May 4, 1956, "State
Production taxes on Tribal Royal-
ties From Leases Other Than Oil
and Gas."

/3. M-36318, Oct. 13, 1955 "Oil and
Gas Privilege and License Tax,
Fort Peck Reservation, Under Laws
of Montana."
4. Odt. 27, 1966, Opinion of Assist-
ant Secretary on applicability of
Montana tax to oil and gas leases of
Fort Peck lands.

/5. Dec. 2, 1966, Opinion of Deputy
Assistant Secretary afrming Octo-
ber 2, 1966 opinion of Assistant
Secretary.

M-36896 November 7, 1977

OPINION BY SOLICITOR
KR ULITZ

OFFICE OF THE SOLICITOR

To: ASSISTANT SECRETARY
FOR INDIAN AFFAIRS

'FRom: SOLICITOR I
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SUBJECT: THE TAX STATUS
OF TE PRODUCTION' OF
OIL AND: GAS FROM FORT
PECK TRIBAL LANDS;

You have requested our opinion
on whether or not the State of
Montana has authority to apply its
production tax to oil and gas pro-
duced from mineral leasing of tri-
bal lands of the Assiniboine and
Sioux Tribes of the'Fort Peck Res-
ervation. Production taxes have
been levied by the State under the
purported authority of the Act of

May 29,1924,43 Stat. 244 (25 U.S.C.
§ 398 (1970) ), and are being paid by
the lessees prior to paying royalties
to the Tribes. See Revised Codes of
Montana, §§ 84-7006, 84-5401, 84-
6205, 84-2202, 60-145. In 1966, the
tax was determined applicable to
oil and gas production from Fort
Peck tribal lands by the Assistant
Secretary and the Deputy Assist-
ant Secretary, relying on legal ad-
vice from this office.. See Attach-
ments No. 1 and 2 hereto. After
careful reconsideration, we have
concluded that that earlier deter-
mination is erroneous as a matter
of law. Specifically, we hold that
production of oil and gas on Fort
Peck tribal lands-or lands of
other tribes-from leases made un-
der the Indian Mineral Leasing
Act, May 11,, 1938 (52 Stat. 347; 25
U.S.C. §§ 396a-396f (1970)) are
not taxable by the stated '

'At the present time there are 82 active
leases at Fort Peck, eight of which ate pro-
ducing oil, all of which were authorized un-
der the 1938 Act, Prior to a lease being given,
a sale is conducted under departmental regu-
lations. A notice of advertisement of the sale
is made which cites the 1938 Act and the
regulations published thereunder (25; CFR
Part 171) as the authority for the leasing of

The Assistant Secretary's 1966
determination relied heavily on the
Supreme Court's decision in Brit-
ish-American Oil Co. v. Board of
Equalization, 299 U.S. 159 (1936).
In British-AMerican, a non-Indian
mineral lessee on the Blackfeet Res-
ervation sued to enjoin collection of
state gross production and net pro-
ceeds taxes on its oil and gas reve-
nues.2 The Court held taxation of
the non-Indian lessee was author-
ized by. a 1924 statute (43 Stat.
244), 25 U.S.C. § 398 (1970).3 This
1924 statute permits state taxation
of the production of oil and gas and
other minerals from lands leased
under the earlier 1891 Indian min-
eral leasing statute, 25 U.S.C. 397
(1970). Sec. 397 reads:

Where lands are occupied by Indians
who have bong71t and paid for the same,

and which lands are not needed for farm-
ing or agricultural purposes, and are not

tribal lands. Leases are then awarded to the
bidder who offers the highest "money bonus
on a tract basis."

2 The Tribe's interest was not argued before
the Supreme Court.

a This statute provides:
"Unallotted land on Indian reservations

other than lands of the Five Civilized Tribes
and the Osage Reservation subject to lease
for mining purposes for a period of ten years
under see; 397 of this title may be leased at
public auction by the Secretary of the Inte-
rior, with the consent of the council speaking
for such Indians, for oil and gas mining pur-
poses for a period of not to exceed ten years,
and as much longer as oil -or gas shall: :be
found in paying quantities, and the terms of
any existing oil and gas mining lease may in
like manner be amended by extending the term
thereof for as long as oil or gas shall be found
in paying quantities: Provided, That the pro-
duction of oil and gas and other minerals on
such lands may be taxed by the State in which
said lands are located in all respects the same
as production n unrestricted lands, and the
Secretary of the Interior is authorized and
directed to cause to be paid the tax so assessed
against the royalty interests on said lands:
.Provided, hocever, That such tax shall not
become- a lien or charge of any kind or
character against the land or the property of
the Indian owner."
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desired for individual allotments, the
same may be leased by authority of the
council speaking for such Indians, for
a period not to exceed five years for graz-
ing, or ten years for mining purposes in
such quantities and upon 'such terms and
conditions as the agent in charge of such
reservation may recommend, subject to
the approval of the Secretary of the In-
terior. (Italics added.)

The Court ii British-American
opined that the Blackfeet lease was
authorized by sec. 397; hence, tax-
ation was authorized by the 1924
statute. The Court relied upon "uni-
form administrative practice" and
"judicial decision" construing the
"bought and paid for" language in
sec. 397 "as not confined to lands ac-
quired by Indians through the pay-
ment of a consideration in money,
but equally including lands reserved
for Indians in return for a cession
or surrender by them of other lands,
possessions or rights." 299 U.S. at
164.

We conclude that BrAtiglt-Ameri-
can is inapposite to production un-
der the Fort Peck. leases for a
number of reasons. First, the ques-
tion of whether sec. 397 authorized
the lease was not the subject of any
dispute between the parties. The
State agued that the statute
applied; otherwise, the, 1924 Act
authorizing taxation could not have
been relied upon. The lessee agreed
that the statute applied; otherwise
since there would be noother appli-
cable Indian mineral leasing au-
thority, its underlying lease would
have been void. See 25 U.S.C. § 177
(1970). The Court's statements that

the statute authorized the lease thus
arose in this context. Moreover, the
lease in issue in BritisA-Arne9ican
specifically "recites that it was
given in accordance with § 3 of 'the
Act of Feb. 28, 1891, * * * as
amended by [the] Act of May 29,
1924 * * *." The relationship of
the 1938 Act to sec. 398 was not (nor
could it have been) an issue. The de-
cision is not, then, authority for
holding tribal royalties taxable, par-
ticularly when the lease is made
under the 1938 Act, and not under
the earlier 1891 statute.

It is understandable that, since it
was for many years the only general
mineral leasing authority covering
tribal lands, the 1891 statute would
have been broadly construed by the
Court's dicta in 1936 and by the few
administrative decisions of the De-
partment preceding British-Ameri-
can.4 However, in 1938, shortly after
the decision, Congress enacted a
new general and comprehensive In-
dian mineral leasing statute. 25
U.S.C. §§ 396a-396f (1970). The
1938 Act contains no explicit pro-
vision similar to that in the 1924

i The two earliest Departmental decisions
are expressions by the Assistant Attorneys
General dated Jan. 11, 1892, and Nov. 17,
1897. The 1892 letter states that by using the
"bought and paid for" language:

"* * Congress was legislating with ref-
erence to those Indians who have, under
treaty or otherwise, become possessors or own-
ers of certain specific tracts or bodies of lands,
by purchase, or exchange or surrender of other
property, in contradistinction to those Indians
who are occupying reservations created by
executive order or legislative enactment * * *

(Italics added.)
Strawberry Valley Cattle Co. v. Chipman,

18 Utah 454, 45 P. 348, 351 (1896).
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Act authorizing the imposition of
state taxes.

The failure to clearly state the re-
lationships among the statutes cre-
ates an ambiguity with respect to
whether the 1924 taxing authority
was meant to be repealed by* sec. 7
of the 1938 Act as inconsistent with
the later Act. Since the 1938 Act
made no provision for taxation,
even though it was intended to be a
comprehensive scheme for mineral
leasing of tribal land, that Act
could reasonably be construed,
given the rules for interpretation of
statutes passed for the benefit of In-
dians (discussed nfra), as having
repealed the earlier taxing proviso.
However, I do not believe such a
conclusion is necessary here. Even if
the 1924 taxing authority was not
repealed as to leases entered into
pursuant to the 1891 Act, it is far
from clear that the 1938 Act in-
tended to carry forward and incor-
porate the taxing authority into the
general leasing scheme provided
therein, resulting in a situation
where leases entered into pursuant
to the later Act would be subject to
the earlier taxing authority. In fact,
the clear intent of the 1938 Act was
to replace the earlier leasing stat-
utes, not to complement or incor-
porate them. The 1938 statute, as
noted, does not itself authorize state
taxation, nor does it refer to the
1924 proviso. The failure of the
1938 Act to either clearly repeal or
clearly adopt the earlier Act at most
creates an ambiguity which neces-
sarily calls into play the appropri-
ate rules of statutory construction.

The 1897 decision (25 L.D. 408),
involved the validity of a lease on

the Uintah Reservation. It sets
forth in some detail the history of
that reservation, emphasizing the
process by which tribes ceded other
lands and agreed to move onto the
reservation. 1d. at 410-11. The opin-
ion concludes that where tribal
lands elsewhere are surrendered in
return for the creation of a reserva-
tion, the reservation lands are
"bought and paid for" within the
meaning of the 1891 Act.

The general rules for the con-
struction of Indian statutes, partic-
ularly those in which a tax question
is present, were recently summar-
ized by the Supreme Court in Bryan
v. Itasca County, Minnesota, 426
J.S. 373-392 (1976)

* * * [I]n construing this "admittedly
ambiguous" statute, Board of Com'rs v.
Seber, 318 U.S., at 713, we must be guided
by that "eminently sound and vital
canon," Northern Cheyenne Tribe v. Hol-
lowbreast, 425 U.S. 649, 655 n. 7 (1976),
that "statutes passed for the benefit of
dependent Indian tribes * * * are to be
liberally construed, doubtful expressions
being resolved in favor of the Indians."
Alaska Pacific Fisheries v. United States,
248 U.S. 78, 89 (1918). See Choate v.
Trapp, 224 U.S. 665, 675 (1912) ; Antoine
v. Washington, 420 U.S. 194, 199-
200 (1975), This principle of statutory
construction has particular force in the
face of claims that ambiguous statutes
abolish by implication Indian tax immu-
nities. McClanahan v. Arizona State Tae
Cormm'n, 411 U.S., at 174; Squire v. Ca-
poeman, 351 U.S. 1, 6-7 (1956); Carpen-
ter v. Shaw, 280 U.S. 363, 366-367 (1930).
"This is so because * * Indians stand
in a special relation to the federal govern-
ment from which the states are excluded
unless the Congress has manifested a
clear purpose to terminate [a tax] im-
munity and allow states to treat Indians
as part of the general community." Okla-
homa Taco Comrn'n. v. United States, 319
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U.S. 598, 613-614 (1943) (Murphy, J.,
dissenting).

In Bryan, the Supreme Court
held that sec. 4(a) of Public Law
280 (codified at 28 U.S.C. §1360
(1970)), because it is not a clear
grant of power to the states to tax,
did not terminate the traditional In-
dian immunity from state taxation.
426 U.S. at 393.5

If the 1938 Act incorporated the
1924 taxing proviso, it must have
done so by iplicatione for there
is no express provision. Yet in
Bryan, the Supreme Court declined
to find a similar implied grant of
taxing power in Public Law 280.

In Cheate v. Trapp, 224 U.S. 665 (1912),
the 'Supreme Court considered whether a stat-
utory exemption of allotted reservation lands
from state taxation was repealed by implica-
tion by a second statute which removed cer-
tain restrictions on alienation imposed by the
first statute. The state officials who were par-
ties to the case'relied upon the general prin-
ciple that tax exemptions should be narrowly
construed. After conceding the general appli-
cability of that doctrine, the Court held that
as to

"* * * the Government's dealings with the
Indians, the rule is exactly the contrary. The
construction, instead of being strict, is lib-
eral; doubtful expressions, instead of being
resolved in favor of the United States, are to
be resolved in favor of a weak and defense-
less people, who are wards of the nation,
* * *." 224 U.S. at 675.

Accord, McClanahan v. Arizone State Tax
Commission, spra.

6 An interpretation of the 1938 Act as incor-
porating the 1924 tax proviso would be espe-
cially repugnant in the case of those
reservations and those minerals for which
leasing authority was first created by the 1938
Act, and for which, therefore, no taxing au-
thority previously existed; since as to these,
a tax immunity would be terminated by impli-
cation. See, the transmittal letter of the
Assistant Secretary of the Interior in H. Rep.
1872, 75th Cong., 1st Sess., 1938, describing
the confused situation with respect to existing
leasing authority and demonstrating that, In
certain instances, no authority existed at all.

Observing that CongTess had en-
acted several termination statutes
which were "cogent proof that
Congress knew well how to ex-
press its intent directly when
that intent was to subject
reservation Indians to the full
sweep of state laws and state
taxation," the Court concluded that
"if Congress in enacting Public Law
280 had intended to confer upon the
States general civil regulatory pow-
ers, including taxation, over reser-
vation Indians, it would have ex-
pressly said so." 426 U.S. at 389-
390. With respect to the 1938 leas-
ing Act, the situation is exactly the
same. Had Congress intended to in-
clude state taxing authority, it
would have done so expressly. The
fact that it had earlier done so, for
leases issued under the 1891 Act, is
clear evidence that it knew how to
grant such authority to the states,
had it so intended.

The 1938 Act was proposed by
the Department. The Secretary's
transmittal letter states that
"* * * [o]ne of the purposes of
the legislation now proposed, * * *
is to obtain uniformity so far as
practicable of the law relating to
the leasing of tribal lands for min-
ing purposes.'" Prior to the 1938
Act, "the law governing leases on
tribal land [was] in a patchwork

7 Letter of June 17, 1937, from Acting Sec-
retary 'Charles West to the Speaker of the
House of Representatives, H. Rep. No. 1812,
75th Cong., 2d Sess., also quoted in . S.
Cohen, Handbook of Federal Ideia Law, p.
328, n. 468 (G.P.O. 1940 Ed.).
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state." The 1938 legislation was
intended as a "comprehensive law
covering mineral leases on unal-
lotted land. * * 9 The Act auth-
orized leasing of all "unallotted

lands within any Indian reserva-
tion * by authority of the tri-
bal council or other authorized
spokesmen for such Indians." 25
U.S.C. § 396a (1970). The compre-
hensive procedures in the Act pro-
vide for public auctions of oil and
gas leases, the rejection of all-bids
and readvertisement if it is in the
interests of the Indians (25 U.S.C.
§ 396b (1970) ), and impose bonding
requirements on lessees of tribal
land (25 U.'S.C. §396c (1970) ). The
1938 Act refers to the Indian Reor-
ganization Act (48 Stat. 987) which
permits Indian tribes organized and
incorporated under sees. 16 and 17

Cohen, supra, Ftn. 4 at p. 328.
The law prior to 1938 was described in the

Secretary's transmittal letter proposing the
legislation as follows:

"Under sec. 26 of the Act of June 30, 1919
(41 Stat. 31), as amended, leases for minerals
other than oil and gas may be made on any
reservation in the States of Arizona, Califor-
nia, Idaho, Montana, Nevada, New Mexico,
Oregon, Washington, or Wyoming. Under the
provisions of sec. 3 of the Act of F6b. 28, 1891
(26,'stat. 785), as amended May 29, 1924 (43
Stat. 244), leases for oil, gas and other min-
erals may be made with the consent of the
tribal council on treaty reservations in all
States. Sec. 16 of the Indian Reorganization
Act, approved June 18, 1934 (8 Stat. 984),
provides that organized .Indian tribes shall
have the power to prevent the leasing of tribal
lands. Under see.: 17 of that act Indian tribes
to which charters of incorporation issued are
empowered to lease their lands for periods of
not more than ten. years. There is at present
no law under which Executive order lands
may be leased for mining, outside of the States
mentioned in the act of June 30, 1919, except
for oil and gas mining purposes, unless the
tribes are hereafter qualified under sets. 16
and 17 of the Indian Reorganization
Act. ' * "

Ibid.

of the IRA to lease lands for nin-
ing purposes in accordance with the
provisions of any tribal constitu-
tion and charter. See 25 U.S.C.
§ 476, 477 (1970).

It is clear that states cannot tax
trust property, reservation Indi-
ans, or Indian tribes unless Con-
gress has consented; 10 and it is
likewise well-established that sta-
tutes diminishing Indian tax ex-
emptions are strictly construed. 1

Accordingly, we attach consider-
able significance to the fact that
Congress did not provide in the
1938 Act that tribal royalties re-
ceived under that statute were to be
subject to state taxation. We con-
clude accordingly that royalties re-
ceived from leases executed under
authority of the 1938 statute are
not subject to the proviso in 25
U.S.C. 398 (1970). Only if a lease
is entered into under the 1891 sta-
tute would the proviso consenting
to taxation be applicable. The. Bu-
reau should administer its leases
accordingly.

This interpretation of the 1891
Act, the 1924 amendment and the
1938 Act is consistent with present
Congressional policy on Indians.
Both the U.S. Supreme Court and
the U.S. Court of Appeals for the
Ninth Circuit recently have stated
that when interpreting Indian stat-
utes you must take into consid-
eration the present Congressional

10 Bryan v. Itasca County, spra; Confed-
erated Salish and Kootenao Tribes v. Moe, 48
LEd2d 96 (1976); Mcolanahan v. Arizona
State Tao Commission, supra; Mescalero
Apache Tribe v. Jones, 411 U.S. 145 (1973);
British-American Co. v. Board, supra, at p. 16.

' See; Choate . Trapp, supra, at Ftn. 5.
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policy on Indians. Bryan, supra at
p. 15, fn 14; Santa Rosa Band of
Indians v. Kings County, 532 F. 2d
655, 663 (9th Cir. 1975), cert.
denied, 429 U.S. 1038 (1977). That
Congressional policy is one of "fos-
tering Indian autonomy, reserva-
tion self-governmient and economic
self-development." Santa Rosa, SU-
prna. Our reading of the 1938 Act
is not only consistent with and an
implementation of this policy, but
is also consistent with Congress'
Indian policy when the 1938 Act
was enacted into law. See Indian
Reorganization Act of 1934, 25
U.S.C. § 461-478 (1970). As Felix
Cohen stated in his Handbook of
FederaZ Indian Law, supra, p. 126,
the Indian Reorganization Act,

*- * by affording statutory recogni-
tion of * * [tribal] powers of local
self-government and administrative as-
sistance in developing adequate mecha-
nisms for such government, may reason-
ably.be expected to end the conditions
that have in the past led the Interior De-
partment and various state agencies to
deal with matters that are properly
within the legal competence of the Indian
tribes themselves. (Footnote omitted.)

Our conclusion may to some ex-
tent depart from earlier decisions
of the office. Solicitor Harper held
that the 1924 Act authorized New
Mexico and Montana to. levy vari-
ous taxes on mineral royalties re-
ceived by the Blackfeet and Ute

Mlountain Tribes, relying almost
entirely on British-8American, su-
pra. 5&i I.D. 535. (1943). Although
that opinion postdates theft 1938

statute, the leases in question had
been "executed pursuant to *

the Act of Feb. 28, 1891." 58 I.D.
at 536. Under the circumstances,
Solicitor Harper had no occasion to
consider the impact of the 1938 Act
on his conclusion. While we do not
believe our decision directly con-
flicts with Solicitor Harper's-since
on the facts before him, British-
Anerican, clearly controls-this
opinion would supersede that one as
to leases executed under the 1938
Act. In 1956, Associate Solicitor
Flannery issued an opinion which
held, among other things, that the
1938 Act did not affect the taxing
power of the State of New Mexico
under the 1924 Act. Memorandum,
May 4, 1956, A1-36345, entitled
"State Production Taxes on Tribal
Royalties From Leases Other Than
Oil and Gas." One year earlier, As-
sociate Solicitor Flannery con-
cluded that the Fort Peck Tribes'
royalties may be taxed under the
1924 Act. Memorandum, Oct. 13,
1955, M-36310, entitled "Oil and
Gas Privilege and License Tax,
Fort Peck Reservation, Under Laws
of Montana." These decisions, by
Associate Solicitor Flannery are
hereby reversed.

While our reading of the 1938
Act disposes of the question, we also
conclude that the 1891 statute-25
U.S.C. 397 (1970)-does fiot in
any event cover tribal lands at Fort
Peck. Those lands are not, in our

-view, "bought and paid for" within
the meaning of that section.. The
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dicta in BKitish-Am7encan did not
limit the interpretation of the,
"bought and paid for" clause in the
1891 statute "to lands acquired by
Indians through the payment of a
consideration in money" but also
found it to include "lands reserved
for Indians in return for a cession
or surrender by them of other lands,
possessions or rights." 12 Whether or
not the Blackfeet lands were
"bought and paid for" in British-
A evriean was dietum since the
parties had stipulated to the appli-
cability of the 1924 Act. The peti-
tioner ,did not "question that the
reservation as existing and occupied
by the tribe in recent years comes
within the terms of the proviso in
the Act of 1891 as lands which the
Indians have bought and paid for."
The history of the Blackfeet Reser-
vation shows that the Tribe's origi-
*nal, territory, described in an 1855
treaty,1 was set apart for them as

.a reservation by subsequent execu-

12 The only other judicial decision constru-
ing the statute holds that the statute is satis-
fied "either by the payment of money, or
exchange or surrender of the possession of
other property." Strawberry Valley Cattle Co.
v. Chipmn, supra. In Strawberry, the
Supreme Court of Utah held that the lands of
the Uintah and White River lYtes "were bought
and paid for" (they surrendered the posses-
sion of other property). The Cherokee Indians
are an example of another tribe which "bought
and paid for" lands,.when they surrendered
their lands east of the Mississippi to settle on
lands west of Arkansas.

1 The Blackfeet Reservation was established
pursuant to the treaty of Oct. 17, 1855, 11
Stat. 657. This treaty agrees to a particular
territory as Blackfeet country (Art. 4), per-
mits other tribes to have common hunting
rights in that territory (Art. 3), agrees to
passage of United States settlers through the
territory, and to. the establishment of roads,
telegraph lines and military posts (Arts. 7
and 8).

* tive orders and Acts of Congress.14
On May 1, 1888 (25 Stat. 113), Con-
gress ratified agreements between.
the United States. and the Assini-
boine, Sioux, Gros Ventre and
Blackfeet Tribes in which the four
tribes ceded the 1874 Act reserva-
tion to the United States except for
three smaller reservations retained
by the Tribes. The three reserva-

* tions are Blackfeet, Fort Peck and
Fort Belknap. Each of the Tribes,
by various agreements-as ratified by
the 1888 Act, disclaimed any inter-
est in the reservations set aside for
other tribes (e.g., the Blackfeet
Tribe disclaimed any interest in the
Fort Peck and Fort Belknap Reser-
vations, which between 1874 and
1888 had been the common property
of all four tribes). By another
agreement ratified on Jme 10, 1896
(29 Stat. 321, 353), part of the sep-
arate Blackfeet Reservation was
ceded-to the United States, and the
remainder was set apart as the

-Tribe's future: home. The present
Blackfeet Reservation was created
as a. result of the 1896 agreement, in
which the Tribe ceded to the United
States part of the separate reser-
vation created for it in 1888, while
retaining the remaining land as
its reservation. The Court focused
on this transaction in British-
American. -

There are a number of distinc-
tions between Blackfeet and Fort

14 "Under executive orders of 1873 and 1874,
an Act of Congress of Apr. 15, 1874, c. 96, 18
Stat. 28, and executive orders of 1875 and
1880, the Blackfeet and certain of the other
Indians associated with them came to occupy
a large part of this original territory as a
reservation specially. set apart for them."
British-Ainerican, at p. 162.
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Peck. The 1855 Treaty recognized
Black-feet title to aboriginal lands.
Under later agreements and sta-
tutes, like the one in 1896, the
Blackfeet retained some of their ab-
original lands but ceded other parts
of these lands to the United States.
By contrast, the Fort Peck Reserva-
tion was created by a grant of lands
to the Tribes from the United
States. It was initially set aside by
executive order,'5 confirmed. by stat-
ute,'0 creating a single reservation
of about 20 million acres for the
"Gros Ventre, Piegan, Blood,
Blackfeet, River Crow and other
Indians." 17 The present reservation
was separated from two other res-
ervations-Blackfeet and-: Fort
Belknap-by the Act' of May 1,
1888, supra (which followed agree-
ments with the Tribes that had in-
terests in the larger .reservation).

But title had vested in the Tribes 'by
virtue of eariler grants and not as
*a process of their surrender and ces-
sion of other lands. That is, as ap-
plied to the Fort Peck Tribes, their,
reservation was not created out of'
lands reserved for them in return
for their cession or surrender of
other lands; the Assiniboine and
Sioux Tribes did not. buy these
lands, they already owned them.'8

": Executive Order of July 5, 1873,.1 Kapp.
855.

'5 Act of Apr. 15, 1874, 18 Stat. 28.-
1S "Other Indians" included the Assiniboine

and Sioux Tribes. United S'tates v. Assiniboine
Tribes of 1ndies, 192 Ct. Cl. 679, 6889-, 428
P.2d 1524, 1328-30 (1970). '

Is Notably, Congress in 1922 enacted a spe-
cial authority for leasing unallotted surplus
lands at Fort Peck. 25 U.S.C. § 400 (1070).

Our review 'of prior interpreta-
tions of this "bought and paid for"
provision has convinced us that its
construction has not been altogether
consistent. The requirement of an
exchange, surrender and cession in
Blfiti7sh-Ainerican is not invariantly
followed. For example, an 1892 let-
ter by the Assistant Attorney Gen-
eral shortly after the 1891 Act 19
distinguishes treaty reservations
from those established by "execu-
tive order or legislative enactment."
Similarly, the Acting Secretary's
193'7 letter transmitting the com-
prehensive mineral leasing proposal,
that became the 1938 Act states that
the 1891 statute pertains only to
"treaty reservations." 2 Of course,
if "bought and paid for" is so read,
Fort Peck is also excluded, for it is
not a treaty reservation.

From our research, however, we
have been unable to discover a pre-

19 Ssupra, Ftn. 3.
20 The 1891 Act has historically been held

inapplicable to executive order Indian reser-
vations by the Department. 25 LD. 408
(1897) 49 L.D. 139, 142 (1922). The reason
for this, in part, was doubt as to whether these
lands were public lands (in which case the
United States would be entitled to lease rev-
enues) or Indian trust lands: (in which case
the tribes: would be entitled to the revenues).
In i919, Congress authorized some mineral
leasing excluding oil and gas on executive
order reservations in certain states, 25 U.S.C.

3 899 (1970), and enacted the Mineral Leasing.
Act for public lands the following year. Attor-
ney General Harlan Fiske Stone determined
that executive order Indian reservation lands
could not be leased as public lands, 34 Op. AG.
171 (1924), and Congress by a 1927 Act pro-
vided for oil and gas leasing on all executive
order reservations. 25 U.S.C. § 3ssa (1970). It
was not until the 1938 Act that mineral
leases for other than oil and gas could be made
on executive' order reservations outside the
states covered by the 1919 Act.
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cise or consistent reading of
"bought and paid for." However,
the Supreme Court in Btish-
American, .supra, might have rea-
sonably construed that clause to
mean those lands actually 'pur-
chased by Indians. in a commercial
setting. See Footnote 12, supqa. The
languiage is not a recognized term of
art in Indian law. It was inserted
into the Act in 1891 by the Confer-
ence Committee.2 1 Prior to the pro-
viso's insertion, the bill would have
covered all "Indian lands not need-
ed for allotment, and not suitable
for agriculture or farming, and
[which would] not sell to the ad-
vantage of the Indians." Accord-
ingly, some constriction must have
been intended, 'but the Conference
Report provides no edification of
the Conunittee's intent. Nor is it ap-
parent why Congress wished to dis-
tinguish for leasing purposes lands
that had been "bought and paid for"
from other unallotted tribal, lands.
Since virtually all present Indiani
mineral leasing is under the 1938
Act, it is unnecessary for this office
to reconcile these somewhat con-
flicting readings of the "bought and
paid for" language, or to determine
on a reservation-by-reservation ba-
sis whether particular lands were
"bought and paid 'for."

It is, accordingly, my conclusion
that the State of Montana is with-
out authority to apply its produc-
tion tax to oil' and gas produced
from mineral leasing of tribal lands,
on1 the Fort Peck Reservation.

LEo KRuLITZ.

2121 Cong. Globe 3118 (1891).

: OX 27, 1966

Dear Mr. Sonosky:
On Mar. 16, 1965, you filed an appeal as

attorney for the Assiniboine and Sioux
Tribes of the Fort Peck Indian Reserva-
tion of Montana from a decision by the
Deputy Commissioner of Indian Affairs,
dated Feb. 25, 1965, affirming the appli-
cability of the Montana tax on oil and gas
production to oil and gas produced from
leased Fort Peck tribal lands and au-
thorizing tribal oil and gas lessees to pay
directly to the State of Montana future
taxes due on tribal royalty interests.

Your appeal is based on two assertions:
first, that the Congress did not authorize
State taxation of the tribal lands in ques-
ion, and second, that the Montana tax
violates both the Enabling Act under
which Montana was admitted into the
Union and the Montana Constitution,
both of which provide that, "said Indian
lands shall remain under the absolute
jurisdiction and control of the Congress
of the nited States * 8 .

More specifically, you first contend that
Congress has not authorized State taxa-
tion here since the Act of May 29, 1924
(43 Stat. 244; 25 U.S.C. § 398 [1970]), au-
thorizes taxes only on lands leasable
under sec. 3 of the Act of Feb. 28, 1891
(26 Stat. 795; 25 U.S.C. §397 [1970])-
"Lands leasable under the 1891 Act are
lands occupied by Indians who have
'bought and paid for the same." You claim
that the lands of Port Peek Reservation
are not within the scope of the 1891 Act
since they are not "bought and paid for."

The Fort Peck Reservation was created
by an agreement ratified by Congress
May 1, 1888 (25 Stat. 113). This agree-
ment ereated the Fort Peck, ort Bel-
knap, and Blackfeet Reservations in re-
turn for which the Indians ceded to the
United States much of the land within an
earlier reservation. The applicability of
the Act of May 29, 1924 (43 Stat. 224; 25
U.S.C. §398 [1970]), to the- Blackfeet
Reservation was considered in British--
American Oil Producing Co. v. Board of
Equalization of Montana, 299 U.S. 159
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(1936). In that case, the Court recognized
that the Blackfeet Reservation fell
within the term of lands "bought and
paid for" by the Indians, stating at p.
164:

by uniform administrative prac-
tice and by judicial decision this part of
the proviso has been construed as not con-
fined to lands acquired through the pay-
ment of a consideration in money, but
equally including lands reserved for
Indians in return for a cession or sur-
render by them of other lands, posses-
sions or rights, and citing 25 L.D. 408
and Strawberry Valley Cattle Co. v.
Cipman, 13 Utah 454, 45 Pac. 348
(1896)." 

The Fort Peck tribal oil and gas leases
were approved under the Act of May 11,
1938 (52 Stat. 347; 25 U.S.C. §396 a-f)
[1970]). This act is silent concerning tax-
ation of the royalty interest but there is
nothing inconsistent with the broad
measure of the 1924 Act permitting State
taxation. Sec. 7 of the 1938 Act repeals
only those acts inconsistent with the 1938
Act. In an unpublished Opinion of the
Solicitor, M-36310 (Oct. 13, 1955), it was
decided that the Montana tax was assess-
able against royalties accruing from oil
production on Fort Peck Reservation
tribal land. After thorough consideration
in the Solicitor's Office, nothing in this
appeal has been found which indicates
error in the 1955 opinion.

Finally, we come to the contention
that Montana's tax violates the Enab-
ling Aet of Feb. 22, 1889 (25 Stat. 676),
and Ordinance No. 1, Constitution of the
State of Montana, both of which provide
that "Indian lands shall remain under
the absolute' jurisdiction and control of
the Congress of the United States." The
Montana Supreme Court, in British-
American Oil Producing Co. v. Board of
Equalization of Montana, 101 Mont. 293,
54 P.2d 129, affirined, 299 U.S. 159
(1936), rehearing denied, 299 U.S. 624

(1937), considered this issue, which was
raised by the Blackfeet Tribe, and held
that neither the Enabling Act nor the
Montana Constitution prevented the im-
position of the royalty interest tax. As
recently as 1961 the Supreme Court had
occasion in Hake Village v. Egan, 369
U.S. 60 [1962], to examine similar dis-
claimer language in Alaska's Enabling
Act There the Court quite clearly indi-
cated that such disclaimers by the States
are of proprietary rather than of gov-
ernmental interests. We, therefore, can-
not agree that Montana is prohibited
either by its Enabling Act or constitu-
tion from taxing the tribal royalty
interest.

For the reasons stated, we concur in
the decision of the Deputy Commissioner
and, accordingly, dismiss the. Tribes'
appeal.

Sincerely yours,

HARRY R. ADERsON,
Acting Secretary of the Interior.

Dec. 2, 1966

Dear Mr. Sonosky:
Your letter of Nov. 4, 1966 to the Secre-

tary of the Interior petitions for recon-
sideration of the decision of Oct. 27, 1966,
rendered by the Assistant Secretary
which affirmed a decision dated Feb. 25,
1965 of the Deputy Commissioner of In-
dian Affairs, which held applicable to oil
and gas produced from the tribal lands
on the Fort Peck Indian Reservation the
Montana production tax and authorized
lessees to pay such taxes directly to the
State. You assert, as you did in your
original appeal,, that the Fort Peck Res-
ervation is not land "occupied by Indians
who bought and paid for the same"
within the meaning of the Act of Feb. 28,
1891, 26 Stat. 795, 25 U.S.C. § 397 and

252-370-78-
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that, therefore, oil and gas produced
from these lands is not subject to state
taxation under the Act of May 29, 1924,
43 Stat. 244, 25 U.S.C. §398 [1970].

The Fort Peck Reservation was es-
tablished by an agreement approved by
the Act of May 1, 1888 (25 Stat. 113, 1.
Kappler 261). That agreement created
separate Fort Peck, Fort Belknap, and
Blackfeet Reservation from a much
larger area which had been reserved in
1874 for certain tribes in common. The
Act of M\ay 1, 1888, created three separate
and distinct reservations and set them
apart respectively for 1) a band of the
Assiniboine Tribe and the Sioux Tribe
(Fort Peck), 2) another band of the As-
siniboine Tribe and the Gros Ventre Tribe
(Fort Belknap) and, 3) the Blackfeet
Nation (Blackfeet)'. While it is true that
the tribes did receive monetary consider-
ations for the cessions and reliquishments
which they made under this agreement,
we are convinced that the agreement can-
not be construed as meaning that these
considerations were exclusive. In British-
American Oil Producing Co; v. Board of
Equalization, 299 U.S. 159 (1936), the
Court characterized the agreement as en-
tailing "various considerations moving
from the Blackfeet to the United States
and the reverse, and from the Blackfeet
to their associates and the reverse." Op.
cit. p. 162. In this respect, the. situation
of the Fort Peck Indians is in' no wise
different from that of the Blackfeet. We
are convinced that the setting apart and
the confirmation of separate reservations
for the exclusive use of particular tribes
must be regarded as partial consideration
for what each surrendered.

But even if it could be said that the
reservations established by the agreement
and Act of 1888 were in no part quid pro

quos for what the Indians gave-up, still
it is probable that the lands of their re-
spective reservations would be considered
"bought and paid for" within the mean-
ing of the Act of 1891. In 10 Op. A.A.G.
122, cited in 25 L.D. 408, 412 [1897], the
Assistant Attorney General observes:

"It has been repeatedly ruled that In-
dians who are in possession of lands that
have been given to them by the United
States, for permanent occupancy, where
Congress has recognized the right and
title of the Indians to such lands, hold
said lands as purchasers having Paid for
the same, in the sense in which the words
'have paid for the same' are used in the
Act of 1891."

In this view, the words "bought and
,paid for" are merely intended to dis-
tinguish lands in which Indians have a
Compensable property right under the
Constitution from those, such as uncon-
firmed executive order reservations, in
which they do not. Cf. Siouw Tribe v.
United States, 316 :U.S. 317 (1942);
Hynes v. Grimes Packing Co., 337 U.S. 86,
103 (1948); Healing v. Jones, 174 F.
Supp. 211, 216; 210 F. Supp. 125,
138 (1962)

Your next contention is that the case of
British-American Oil Producing Co. v.

Board of Equalization, 299 U.S. 159
(1936), does not support the holding of
the Assistant, Secretary because British-
American conceded that the Blackfeet
Reservation had been "bought and paid
for"as, you assert, it was required to do
to sustain the validity of its-lease.

It appears from the opinion that Brit-
ish-American was not relying upon the
Act of 1891 as; authority for issuance of
the lease under which it claimed but, on
the contrary, was contending that its
lease should be deemed to have been
granted under special acts relating to the
Blackfeet Tribe. In any event, the Court
states that the reason for the concession
was doubtless that the petitioner recog-
nized that by uniform administrative
practice and by judicial decision the
"bought and paid for" provision of the
1891 Act had been construed as not con-
fined to lands acquired by Indians by the
payment of monetary consideration, .but

equally to lands reserved for Indians in
return for a cession or surrender by them
of possessions or rights. We think it
clear that the Court gave explicit ap-
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proval to the application of the "bought
and paid for" provision of the 1891 Act to
the Blackfeet Indian Reservation which,
as noted, was established under the 1888
Act in the same manner as the Fort Peck
Reservation.

Finally, you contend that the question
whether the State tax is compatible with
the State constitution was not addressed.
in the British-American case. You submit
that the Blackfeet Tribe was not involved
in that litigation and that the issue could
not have been authoritatively disposed in
its absence. While it does not appear that
the Tribe participated in case in the Su-
preme Court of the United States, there
can be no doubt that it participated be-
low. The State Supreme Court's opinion,
54 P. 2d 129 [1936], states that the Black-
feet Tribe filed a complaint in interven-
tion (Ibid. at p. 129), and contains the
following:

"It is urged most strenuously by counsel
on behalf of the tribe that the taxing of
royalties, if permitted to stand, is in vio-
lation of the treaties and agreements; be-
tween the Indians and the United States,
and also in violation of our State Con-
stitution." (Ibid. at p. 133.)

It is obvious from a reading of' the
opinion that the issue of State power was
raised in the case by the Blackfeet Tribe
and was not developed, as suggested by
your letter, solely as an issued between
the State and British-American.

Your arguments have not persuaded us
that the conclusion reached in the de-
cision of Oct. 27, 1966-that the land in
question was "bought and paid for!' with-
in the meaning of the Act of Feb. 28, 1891
(26 Stat. 795, 25 U.S.C. § 397 [1970] )-is
erroneous. The petition for reconsider-
ation is hereby denied.

Sincerely yours,

ROBERT E. VAUGHAN,
Depty Assistant Secretary

of the Interior.:

APPEAL OF CSP, INC.

IRCA-1137-12-76
Decided Noven?'der 10, 1977

Contract No.14-08-0001-15808, Geo-
logical Survey.

Appeal denied.

1. Contracts: Disputes and Remedies:
Burden of Proof-Evidence: Burden of
Proof-Rules of Practice: Evidence

The Government has the burden of proof
that the contractor failed to deliver the
goods. The contractor has the burden of
proof that its failure was excusable.
Where the only evidence of excusability
was a letter from the contractor saying
that it was delayed by delays in procure-
ment of components and unexpectedly
slower rates of system checkout and soft-
ware. debugging, the- contractor has not
carried its burden of proof of excusabil-
ity and the appeal is denied.

APPEARANCES: Mr. Samuel Ochlis,
Executive Vices President, CSP, Inc.,
Burlington, Massachusetts, for the
appellant; Mr. John S. McMunnj De-
partment Counsel, San Francisco, Cali-
fornia, for the Government.

OPINION BY AD ILNISTRA-
TIVE JUDGE STEELE

INTERIOR BOARD OF CON- 
TRACT APPEALS

1. Decision. The Appeal is
Denied.

2. Detailed findings of fact and
conclusions; of law. e

* (a) On Apr. 9,; 1976, the U.S.
Geological Survey; hereafter. re-
ferred to as "the Government," and

917]
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aSP, Inc. entered into a firm fixed
price negotiated contract for
$40,406. CSP, Inc. (hereafter re-
ferred to as CSP, appellant, or the
contractor) agreed to deliver seven
pieces of equipment which would be
made up as a single piece of equip-
ment called a "high speed floating
point array processor" (hereafter
called "the processor"). This equip-
ment is more fully described in the
Government's RFP 249W of Feb.
11, 1976, and CSP's proposal dated
Mar. 5, 1976. Delivery was to be
made within 120 days after date of
"award" (i.e., approximately Aug.
9, 1976).

(b) The processor was to be in-0
corporated into the Marine Inte-
grated Data and Acquisition and
Processing Systeni on board the re-
search'vessel S. P. Lee (Tab 2, con-
tract file Contract 14-08-0001-
15808).

(c) On June 8, 1976, in response
to a written delivery status report
request CSP indicated that delivery
would be on time (Tab 28).

(d) On July 9, 1976, the Govern-
ment advised the contractor by let-
ter that time was of the essence.

(e). On July 19, 1976, the Gov-
ernment was 'advised that the con-
tractor had 30 systems to deliver
ahead of the one equired by this
contract and that the contractor
would not meet the required deliv-
ery schedule.

(f ) On Aug. 9, 1976, the Govern-
ment sent a 10-day show cause let-
ter to appellant.

(g) On Aug. 16, 1976, CSP re-
plied that it had experienced delays
in procurement and experienced

slower rates of system checkout and
software debugging than it ex-
pected, and it anticipated shipment
of the processor the week of Oct. 11,
1976.

(h) The Government issued a de-
fault termination letter on Aug. 23,.
1976, for failure to deliver on time
(and it returned SP's software
package).

(i) On Nov. 22, 1976, the Gov-
ernment notified (aSP that it was
assessing it $4,666 in excess costs.

(j) On Dec. 8, 1976, ASP
appealed.

(k) The reprocurement order
was issued Aug. 24,1976.

(1) Reprocured equipment was
delivered on Sept. 30, 1976, and ac-
cepted Oct. 5, 1976.

(in) The reprocurement con-
tractor was Floating Point Sys-
tems, Inc. (hereafter called "Float-
ing Point") which had been the
next lowest off eror on this solicita-
tion at $56,539.25 (abstract of
"bids"). 

(n) 'The Government has paid
Floating Point Systems, Inc. $45,-
072 (Exhibit A to Answer).

3. Diseussion of the law.
(a) The Government has the

burden of proof to establish: (1)
failure of the contractor to meet the
delivery schedule, (2) reasonably
prompt placement of repurchase
contract, (3) similarity of equip-
ment, and (4) payments actually
made under reprocurement con-
tract.

(b) The appellant has the bur-
den of proof to establish: () jus-
tifiable excuse for failure to deliver
on time, and (2) failure of the Gov-
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erimnent to reprocure at a reason-
able price..t

4. Ultinmate findings and conclu-
8sons.

(a) The Government has sus-
tained its burden of proof on the
elements listed in par. 3(a) above.

(b) We conclude from a coem-
parison of Floating Point's pro-
posal "Quote No. 1043/WRW, Mar.
11, 1976" with the rprocurement
Purchase Order 62676, that the re-
procured equipment was similar
(see, tedhnical evaluation of Long
to Beasley dated Mar. 23, 1976).

(c) The appellant has failed to
sustain its burden of proof on the
elements listed in par. 3(b) above.,

(d) The appellant is obligated to
the Government in the abunt of
$4,666 ($45,072 minus $40,406).

(e) The appeal is denied.

GEORGE S. STEELE,
Administrative 'Judge.

I CONGDR:

WILLIAM F. McGrAw,
Administrative Judge.
Chairman.

MID-CONTINENT COAL AND
COKE COMPANY

8 IMA 204
Decided November 10, 1977

Appeal by the Mining Enforcement and
Safety Administration to review an
initial decision entered June 7, 1977,
by Administrative Law Judge Michael
L. Morehouse (Docket Nos. DENV
76X-140-P and DENV' 76-89-P),

vacating two sec. 104(b) notices of
violation in a civil penalty proceeding
brought pursuant to sec. 109 (a) of the
Federal Coal Mine Health and Safety
Act of 1969 (30 U.S.C. § 819 (1970)).

Affirmed.

1. Federal Coal Mine Health and
Safety Act of 1969: Evidence: Prima
*Facie Case

The mere showing by MESA that a meth-
ane monitor was not set to indicate a
trie reading does not in itself prove a
prima; facie violation under 30 CR
75.313 in that the terms "operative" and
"properly: maintained" refer to the func-
tional properties of the monitor and not
its calibration which is encompassed
within the term frequently tested."

2. Federal Coal Mine Health: and
Safety, Act of 1969 Mandatory Safety
Standards: Methane Accumulations

Neither the Act-nor the regulations pro-
vides that a mere presence of methane
gas in excess of 1.0 volume per centum is
per se a violation. Mid-Continent Coal
and Coke Company, 1 IBMA 250, 79 I.D.
736 (1972).

3. Federal Coal Mine Health and
Safety Act of 1969: Notices of Viola-
tion: Sufficiency

It is improper to cite: a general regula-
tion governing, ventilation plans where
the alleged violation is based solely on
an excessive accumulation of methane
gas.

APPEARANCES: Thomas A. Mas-
colino, Esq.,X Assistant Solicitor, and
Harold J. Baer, Jr., Esq., Trial Attor-
ney; for appellant, Mining Enforce-
ment and Safety Administration; Ed-
ward Mulhall, Jr., Esq., for appellee,
Mid-Continent Coal and Coke Company.

,191 919
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OPINION BY ADMINIS-
TRATIVE JUDGE
SCHELLENBERG

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

FactuaZ and Procedural
Bakgrold

On Dec. 13, 1976, a hearing was
held at Glenwood Springs, Colo-
rado, at which time the Mining En-
forcement and Safety Administra-
tion (MESA) sought the assess-
ment of civil penalties against
respondent, Mid-Continent Coal
and Coke Company for 11 viola-
tions of health or safety Standards
at its Dutch Creek No. 1 and 2
Mines at Redstone, Pitkin County,
Colorado. Four original cases were
initiated under 43 CFR 4.540 and
were consolidated for hearing and
decision.

After an analysis of the six statu-
tory criteria* of section 109(a) the
Administrative Law Judge in his
decision of June 7,1977, ordered the
respondent to pay a combined
penalty of $495.40 for 7 of the 11
alleged violations. Of the four re-
maining violations, two were dis-
missed pursuant to motion by
MESA, and two, Notice No. 2 LV,
issued on Aug. 15, 1975, in Docket
No. DENV 76X140-P; and Notice
No. 2 FES, issued on July 21, 1975,
in Docket No. DENV 76-89-P were
vacated by the Judge's decision. On
June 29, 1977, MESA filed with the
Board its Notice of Appeal, and
presently urges us to reverse the
Judge's decision with respect to
these latter two vacated notices.

The first of the vacated notices
under review is Notice No. 2 LV in
Docket No. DENV 76X140-P,
which alleged the following condi-
tion in violation of 30 CFR 75.313
(sec. 303(1) of the Act)': "[T]he
methane monitor on a 12 CM con-
tinuous mining machine, in slopes,
was not set to indicate a true read-
ing of the mine atmosphere in the
face area."

The record discloses that after
repairs were completed on the con-
tinuous miner's trailing cable at a
point 300 feet from the face the
machine was energized which in
turn energized the methane moni-
tor. Inspector Louis Villegos, a
duly authorized representative of
MESA examined the machine and
found that the monitor was not in-
dicating a true methane reading. He
permitted the machine to be tram-
med toward the face so the methane
monitor could warm up during the
tramming period, and upon a re-;
examination of the monitor at the
face he discovered that it was still
not indicating a true reading,
whereupon he issued the. notice in
question. The inspector testified
that the monitor indicated a low
reading, but since he lost his notes
he could not remember what the
reading was (Tr. 12).

'30 CFR 75.313 provides in pertinent part:
"When installed on any such equipment,

such monitor shall be kept operative and
properly maintained and frequently tested as
prescribed by the Secretary. * * to give a
warning automatically when the concentration
of methane * Ad t which shall not be more than
1.0 volume per centum of methane. * ** [and]
to deenergize automatically equipment * *

when the concentration of methane reaches
* * * 2.0 volume per centum of methane."
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The respondent's mine manager
testified that immediately after the
monitor was energized the mine
mechanic tested it and reported a
high reading of 0.5 percent meth-
ane, in a 0.0 percent methane at-
mosphere, whereupon the machine
was trammed toward the face and
the monitor properly adjusted.-

The Administrative Law Judge
concluded that the adjustment
Made by the respondent constituted
a normal procedure within the
mine, and the only evidence relat-
ing to the methane readings was the
0.5 reading made by respondent's
mechanic. The Judge determined
that the monitor was set to indicate
a true reading of the mine atmo-

sphere prior to the start of actual
mining and he therefore vacated
the notice.

On appeal, MESA contends that
to accept the Judge's interpreta-
tion of 30 CFR 75.313 is to con-
clude that all the regulations de-
mand is that a regular maintenance
schedule as required by 30 CFR
75.313-1 be followed, and the effect
of such rationale would be to ren-
'der 30 CFR 75.313 meaningless,
thus making the statutory mandate
of sec. 303(1) of the Act subordi-
nate to the schedule and record-
keeping requirements of 30 FR
75.313-1.- Q 

The second notice under review,
Notice No. 2 FES, in Docket No.
DENV 76-89-P, cited a violation
of 30 OFR 75.301 (sec. 303(b) of
the Act)2 and alleged that "meth-

2 30 CFR 7.301 provides in pertinent part:
"All active workings shall be ventilated by

ane in excess of 5.0% was detected
in the left side of the face area of.
No. 4 entry of the 2 North section.
Mining was in progress at this
place."

-Prior to issuing the notice of vio-
lation, the inspector observed
miners in the process of loading a
shuttle car in the face area of the
No. 4 entry of the 2 North section
of respondent's mine. After the
loading was completed the inspector
took a methane reading on the high
side of the face, which revealed the
presence of methane in excess of 5
percent. He then issued the notice
for what he felt was an insufficient
current of air to dilute the accumu-
lation of methane at the face.

The Administrative Law Judge
concluded that the ventilating cur-
rent of air was sufficient to dilute
and render harmless the excessive
methane accumulation at the face,
and noted that the inspector failed
to require an increase in the quan-
tity and velocity of air as allowed
by 30 CFR 75.301. Additionally, he
deemed it significant that the re-
spondent was cited under a general
regulation governing ventilation
plans, rather than one of the specific
regulations dealing with methane
accumulation, and thereby vacated
the notice.

a current of air e * e and the volume and
velocity of the current of air shall be sufficient
to dilute, render harmless, and to carry away,
flammable, explosive, noxious and harmful
gases, and dust, and smoke and explosive
fumes. * * The authorized representative of
the Secretary may require in any coal mine a
greater quantity and velocity of air when he
finds it necessary to protect the health or
safety of miners."

919]
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In its brief, MESA argues that
the mere fact tht a 5 percent ac-
cumulation was present demon-
strates the error of the Judge's rul-
ing that the ventilating current was
sufficient to dilute and render harm-
less the methane liberated during
the regular course of mining. It sub-
mits that it is only necessary to show
a harmful accumulation of noxious
or poisonous gases, and not a viola-
tion of the ventilation plan in order
to sustain a violation of 30 CFR
75.301 or sec. 303(b) of the Act.

Issue on Appeal

Whether the two notices of vio-
lation in Docket Nos. DENV 76X
140-P and DENV 76-89-P were
properly vacated.

Discu8sion

Notice No. 2 LTV, Docket No.
DENV 76X140-P

Considering the Judge's decision,
the transcript of the hearing, and
the briefs of the parties, the Board
is of the opinion that MESA's argu-
mnent is nonpersuasive and therefore
cannot prevail. The Administrative
Law Judge found that pursuant to
normal procedure in the mine the
methane monitor was adjusted peri-
odically and was properly cali-
brated prior to the start of actual
mining. In light of these undisputed
findings of fact we reach the same
conclusion as did the Judge.

In a proceeding for the assess-
ment of civil penalties, it is incum-
bent upon MESA to bear the bur-
den of presenting such evidence as

is necessary to establish the fact of
violation, which in'law will suffice
for proof until contradicated or
overcome by evidence presented by
the operator. In the instant case
MESA has failed to meet this bur-
den and prove a prima facie viola-
tion of 30 CFR 75.313 by showing
that the methane monitor was inop-
erative or not "properly main-
tained."V

[1] We are not prone to engage
in a play on words, but contrary to
MESA's interpretation of 30 CFR
75.313 we conclude that the terms
"operative" and "properly main-
tained" were meant to refer to the
functional properties of the monitor
and not its calibration, which we in-
terpret as being encompassed in the
term "frequently tested." The fre-
quency of testing issue was not
raised by MESA and therefore is
not here considered.

Accordingly, the Judge's decision
vacating the notice of violation in
this docket is affirmed.

Notice No. 2 FES, Docket No.
DENV 76-89-P

With respect to the issue of
whether the Administrative Law
Judge erred in dismissing the no-
tice of violation in Docket No.
DENV 76-89-P, we conclude that
he did not. Consistent with our de-
cision is the position of the respond-
ent who argues that the notice under
review should be dismissed on two
theories. First, it submits that meth-
ane accumulation is not per se a
violation of the Act, and second, the
notice was improperly issued under
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30 C:FR 75.301 and therefore camnot
be sustained.

[2] As to the respondent's first
argument, we find that the instant
case is controlled by the Board's
earlier decision in Hid-Continent
Coal and Coke Coinpany, 1 IBMA
250, 79 I.D. 736 (1972) in which we
stated: "Neither the Act nor the
Regulations provides that a mere
presence of methane gas in excess
of 1.0 volume per centum is per se a
violation."

We perceive no necessity to alter
the application of the legal princi-
ple of our earlier decision based on
the facts of the instant case. We so
hold despite MESA's contrary con-
tention that the notice under review
cited a potentially explosive ac-
cumulation of 5 percent methane,
and is therefore not "nearly identi-
cal" to the earlier decision in which
only a 1.2 percent methane concen-
tration was found. Such: an argu-
ment is viewed as an erroneous at-
tempt to circumvent the Board's
earlier rationale. By employing the
phrase "in excess of 1.0. volume per
centum" the Board's decision en-
compassed a 5 percent accumula-
tion as not a per se violations

Although we so conclude, we are in no
sense condoning the presence of such an ex-
plosive accumulation. We readily recognize the
inherent dangers associated with the presence
of 5.0 percent methane, which is sufficient to
justify the issuance of a withdrawal order
under see. 104(a)' as constitnting an "inmi-
nent danger'! (see flastciw Associated Coal
Corp., 3 IBMA 60, 81 I.D. 153, 1973-1974
OSHD par. 17,550 (1974); and Pittsburgh
Coal 00., 2 IiA 277, 80 I.D. 656, 1973-1974
OSHD par. 16,776 (1973) ). Contrary to
MESA's contention, our decision would not
deprive it of enforcement responsibility under
the Act, in that it is free to cite the operator
under section 104(a) or other specific regula'-
tions relating to methane.

The Board is of the opinion that
it would be patently inconsistent
administration to hold that an ex-
cessive methane accumulation c011-

stitutes a violation under 30 CFR
75.301 when the provisions of 30
CFR 75.308 provide for specific ac-
tions to be taken when such an ex-
cessive accumulation is discovered.
As we stated in our earlier Mid-Con-
tinent decision it is -the failure to
act upon becoming aware of the
presence of an excessive methane
accumulation that constitutes the
violation, and not the excess as such.

The regulations contemplate that
even with an approved ventilation
plan which is purportedly sufficient
to "dilute and render harmless ex-
plosive, noxious, and harmful gases"
excessive accumulations of gas may
still be detected from time to time
in which event changes or adjust-
ments are to be made. Also, pre-
sumably when the changes become
so frequent as to become the rule
rather than the exception, a new
plan mu11st be adopted and more air
coursed through the area of the
mine affected..

[31 Clearly the respondent can-
not be properly cited for excessive
methane accumulation under a sec-
tion designed primarily for the
establishment of a ventilation plan
when such was already in existence
at the mine, and as stated by MESA
in its brief the notice was issued
solely because of a 5 percent meth-
ane accumulation at the face.4 It is
also deemed significant that in this
instance MESA failed to exercise

4 Appellant's Brief, p. 3.
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any of its other enforcement powers
provided by the Act and the regu-
lations. 5

We have consistently held that
we do not presume to dictate to
MESA how to enforce the provi-
sions of the Act. Our function is to
determine only the correctness of its
past enforcement actions. In the in-
stant case for MESA to cite the re-
spondent under an inappropriate
standard warrants a dismissal of
the notice.

Therefore, the decision of the Ad-
inistrative Law Judge dismissing

the notice of violation in this docket
is affirmed.

In sum, the Board concludes that
the Judge gave full and fair con-
sideration to all relevant testimony
and evidence and that the findings,
conclusions and resulting order va-
cating the notices at issue herein are
supported by the record.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that the decision of the
Judge in the above-captioned case
IS AFFIRMED.

HOWARD J. SCHELLENBERG, JR.

Administ rcd've Judge.

I CONCUR:

DAVID DOANE,
Chief Adninistrcive Judge.

5These regulations include 30 CFR 75.307
(methane examinations) 30 CFR 75.307-1
(examinations at the face) ; 30 CR 75.308
(accumulations at the face); and 30 Cl
75.308-2 (tests for methane).

APPEAL OF CHESTON COMPANY*

IBCA-1093-1-76
Decided November 19,1976

Contract No. 14-06-D-7029, Solicita-
tion No. DS-6822, Governors for
Hydraulic Turbines, Grand Coulee
Dam, Third Powerplant, Columbia
Basin Project, Washington, Bureau of
Reclamation.

DISMISSED.

1. Contracts: Disputes and Remedies:
Jurisdiction-Contracts: Performance
or Default: Suspension of Work-
Rules of Practice: Appeals: Dismissal

A contractor's claim for additional costs
attributed to the Government's delay in
requesting contemplated installation serv-
ices under a contract calling for the fur-
nishing of governors for hydraulic
turbines is dismissed for want of juris-
diction where the Board finds that the
claim asserted is not redressable under
the Changes clause of Standard Form 32
(Supply Contract) or under the special
Suspension of Deliveries (or Services)
clause which reserves to the Government
the right to suspend services and pre-
serves the contractor's right to make
claim therefor but fails to provide that
any costs attributable to such suspension
shall be recoverable by way of an ad-
justment to the contract price.

APPEARANCES: Mr. Richard M. Hill,
President, Cheston Company, Rancocas,
New Jersey, for the appellant; Mr.
John P. Lange, Department Counsel,
Denver, Colorado, for the Government.

OPINION BY CHIEF ADMIN-
ISTRATIVE JUDGE MCGRAW

INTERIOR BOARD OF
CONTRACT APPEALS

The principal question raised by
this appeal is whether the contrac-

*Not in Chronological Order.
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tor's claim for costs attributed to the
Government's delay in ordering in-
stallation services contemplated by
the contract represents a claim aris-
ing under the contract over which
the Board has jurisdiction. For the
reasons hereinafter stated, we con-
clude that the claim presented is
not subject to our jurisdiction.

Findings of Fact

The instant contract was
awarded to the appellant's prede-
cessor in interest 1 in the amount of
$537,728 on July 23, 1970. The con-
tract called for the furnishing of
three electro hydraulic-type gov-
ernors for regulating the speed of
three hydraulic turbines for the
Third Powerplant, at the Grand
Coulee Dam in Washington. Ac-
cording to the terms of the contract
the governors for units 19, 20, and
21 were initially scheduled to be
shipped- on or before Jan. 12 and
July 11, 1973, and Jan. 7, 1974, re-
spectively. Time extensions for ex-
cusable delays resulted in the time
for shipment of governors for units
19, 20, and 21 being extended to
May 25 and August 16, 1973, and
January 13, 1974, respectively
(Exh. 3).2

The contract authorized the Gov-
ernment to require the contractor
to furnish an erecting engineer to
supervise the installation of the

1
Baldwin.-Lima-lamilton Co r p or at i on.

Throughout the opinion appellant's predeces-
sor in interest and the party prosecuting this
appeal (the Cheston Company) will be re-
ferred to as either the contractor or appellant.

2 Finding of Fact of Apr. 4, 1973. All refer-
ences to exhibits are to those contained in the
appeal file.

governors in questioi. Based upon
the solicitation showing that the
services of an erecting engineer
would be required for 100 calendar
days, the contractor submitted a
bid price for supplying such serv-
ices of $100 per calendar day. In
addition to the General Provisions
contained in Standard- Form 32
(June 1964 Edition), the Contract
(Exh. 1) included a Special Condi-
tion reading in pertinent part as
follows:

A-6 Suspension of Deliveries (or Serv-
ices)-The Government may at any time
suspend, in whole or in part, delivery of
materials or performance of service to
be supplied by the contractor hereunder
but such right of suspension shall not be
construed as denying the contractor ac-
tual, reasonable, and necessary expenses
due to delays, caused by such suspen-
sion * * *

By letter dated Apr. 10, 1975
(Exh. 5), the contracting officer no-
tified the contractor that the serv-
ices of an erection engineer would
be required at Coulee Dam, Wash-
ington, beginning May 1, 1975, to
supervise the installation of the
turbine governors and that pay-
ment for such services would be
made at the rates indicated in the
bidding schedule of the contract.
In its response. of Apr. 16, 1975
(Exh. 6), the contractor advised
that an erection engineer would re-
port to Coulee Dam on the date
specified after which it stated:

We respectfully invite your attention
to the contrast in rates for Erecting En-
giners between that of the subject con-
tract, viz., $100 per day, versus Bureau
of Reclamation Contract DS 6999 which
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is $159 per day, and Bureau Contract DS
7023 which is $168 per day.

The wide variation between the rates
for Grand Coulee vs. :.Mt. Elbert and
Teton is a reflection of two conditions,
the unforeseeable inflation of the na-
tional economy and the equally unfore-
seeable extended time between Grand
Coulee contract inception and equip-
ment erection.-

We C * request that our contract be
modified to increase the daily rate for
the services of our erecting engineer
from $100 per day to the more equitable
rate of $168 per day.

Throughout the ensuing corre-
spondence'the contractor has main-
tained that it is entitled to be paid
for all erection engineering services
furnished at the rate of $168 per
day. The position initially taken by
the Government was that the con-
tractor's request: for additional
compensation for such services ap-
peared not to be meritorious.3 Fol-
lowing further discussion and the
submission of additional informa-
tion by the contractor, the contract-
ing officer forwarded a proposed
ameiinment: to the contract under
which erecting engineering services
would be paid for on two diffeient

'bases (Exh. 10). For the first 120
'days'of such services (the solicita-
tion's estimate of 100 days plus a
20 percent variation), the contrac-

The contracting officer's letter to the con-
tractor of July 28, 1975 ( xhibit 7), concludes
with the following statement- "Therefore, in
view of the fact that' the contract specifically
prohibits the Government from paying your
increased costs during the contract period and
you have not substantiated any increased costs
for a period from early or mid-1974 to.May
1975, your request for additional compensation
'for the increased costs for erecting: engineer
services appears to be without merit.": 

tor would receive a lump-sum pay-
ment of $1,998 to compensate it for
the fact that the erecting engineer's
services had been furnished begin-
ning May 1, 1975, rather than
within a reasonable period after. the
three governors were scheduled for
shipment in early 1974. For the
estimated additional 250 days the
services of an erecting engineer
would be required, the contractor
would be paid at the rate of $168.26

,per calenda day.
The contractor rejected the

'amendment to the contract as pro-
posed, however, on the ground that
the lump-sum figure of $1,998 failed
to give the proper effect to the data
it had submitted (Exh. 11). Whell
the proposed amendment was re-
turned unsigned, the contracting
officer consulted the Regional Soli-
citor's office which confirmed 'that
he had authority to direct that the
services of an erecting engineer be
firnished beyond the contract esti-
mated amount and a normal over-
run (i.e., in excess of 120 days) and
to' provide the contractor with. an
equitable adjustment therefor ul-
der the "Changes" clause. The Soli-
citor's office also advised, however,
that the contracting officer was
without authority to equitably ad-

'just the contract to pay any in-
creased costs sustained by the con-
tractor in furnishing the services of
an erecting engineer for- the.first
120 days he was required to be at
the job site for installation (i.e., the:
difference between the cost of fur-
nishing such services when sched-
uled in early or mid-1974, and when
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actually furnished commencing
May 1, 19T5). The legal advice so
received is reflected in the contract-
ing officer's decision of Dec. 5, 1975
(Elxh. 12), which also states:

In addition, paragraph B-19, which
covers adjustments for changes in cost,
specifically prohibits me from paying the
increased costs that you have incurred
from July 23, 19TO, to early or mid-1974,
when you could have reasonably antici-
pated furnishing the services of the erect-
ing engineer at the rate specified in the
bidding schedule at the time you sub-
mitted your bid.

In the course of rejecting a pro-
posal made in the appellant's latter
of Dec. 16,1975 (Exh. 13) ( the con-
tracting officer stated:

Your claim for increased cost for serv-
ices of your erecting engineer has again
been reviewed. We cannot agree that
there is any entitlement for increased
costs during the contract period.5 We do

The penultimate paragraph of the letter
reads: "Specifically, the contract as originally
written was structured on the premise that
the services of the erecting engineer would be
required on or about early spring of 1974,
while in actual fact, this time frame was
delayed through no fault of the Cheston Com-
pany, until May 1, 1975. What we propose
is a simple contract change incorporating the
actual time frame in which the service work
is being accomplished and a rate change com-
mensurate with the time frame."

As shown by note 4, supra, the appellant
contemplated that the services of an erecting
engineer would be required "on or about early
spring of 1974." Prior to that time the rate for
the services of erecting engineers had increased
materially over the $100 rate per calendar day
for such services reflected in the bid on the
Instant contract. In the contracting officer's
letter to the contractor of July 28, 1975, the
following statement is made: "* * * our staff
has reviewed Solicitation No. DS-6999 offered
Tune 15, 1973, and Solicitation No. DS-7028
offered Oct. 31, 1973, and found that you had
bid $159 and $168 per calendar day, respec-
tively, for the services of the erecting engi-
neers " * '" (Exhibit 7).

The amounts shown by the Government tc
have been bid by the contractor on these solici-
tations correspond to the figures used by thE
contractor in its letter of Apr. 16, 1975 (Exh.
6) as shown by the portion of the letter quoted
in the text, supra.

agree that you encountered unforeseen
additional costs during the period of Gov-
ernment delay4 and we feel that addi-
tional compensation should be made.
However, in accordance with Weardco
Construction Corporation 64 ID 376 and
Comptroller General Decision B-154572
dated Apr. 11, 1965, this claim is not
within my authority to determine. (Exh.
14.)

Since neither party requested a
hearing: the Board entered an
Order Settling Record on Apr. 13,
1976. Tie Order provided that
either party might supplement the
record with additional documents or
exhibits and file briefs by May 17,
1976. Only the Government has filed
a brief.

Decision.

[1] In the findings from which
the instant appeal was taken, the
contracting officer found that he was
without authority to increase the
rate payable for the services of an
erecting engineer for the first 120
calendar days such services would
be required for the installation of
governors on turbines but that for
any number of days erecting en-
gineer; services were required be-
yond the first 120 days (100 days
as estimated in the contract plus 20
days for a normal overrun), the
Government would pay $168.26 per
day. Appellant seeks payment of
$168.26 per day for the first 120 days
as well as for any period thereafter.

The erecting engineer was to supervise the
installation of the governors and the starting
and operating of the equipment until the
field tests were completed but the three gov-
ernors were to be installed by another con-
tractor. Although the record does not disclose

- the reason for the delay in ordering the
service of the erecting engineer, we have
assumed that the installation contractor was

I not ready for the erecting engineer until
Mlay 1, 1975.
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The Government's brief asserts
that the contracting officer is with-
out* authority to "pay for delay"
under either the standard
"Changes" clause or the "Suspen-
sion of Deliveries (or Services)?'
clause quoted above. In support of
its position respecting the latter
clause, the Government cites our de-
cisions in R. A. Heintz Constrmction
Co., IBCA-403 (Julle 30, 1966),73
I.D. 196, 66-1 BCA par. 5663 and in
Teardco Construction Corporation,
IBCA-48 (Sept. 30, 1957), 64 I.D.
376, 57-2 BCA par. 1440. The
clauses construed in Heintz and in
Teardeo were, insofar as pertinent
to the instant appeal, substantially
similar to the clause quoted above.

Concerning its authority to pro-
vide an equitable adjustment under
the terms of the clause involved in
Teardco, the Board stated:

e *' [T]he "suspension of work"
clause contained in this contract does not

7 After quoting the portion of the standard
"Changes" clause outlining the scope of cover-
age, the Government brief states: "There is no
authority set forth in this clause which would
permit the Contracting Officer to 'pay for
delay.'" See Cosmos Engineers, Inc., IBCA-
979-12-72 (Mar. 28, 1973), 73-1 BCA par.
9972.

The present appeal is similar to 'Cosmos
in that this case also involved postponement of
the contemplated installation dates without
any change in the order or: sequence in- which
the work was to be performed.

Also noteworthy is the fact that the changes
clause interpreted in Cosmos and with which
we are here concerned is identical to the
Changes clause construed in Weldfab, Inc.,
IBCA-26S (Aug. 11, 1961), 6 I.D. 241, 61-2
BCA par. 3121, in which the Board found that
delay costs incurred prior-to the issuance of
the order which put an end to the delay were
not covered by the Changes clause.

We, therefore, conclude that the contractor's
claim for cost attributed to the Government's
delay in ordering contemplated engineering
services is not a claim remediable under the
"Changes" clause.

grant to the contracting officer, either
expressly or by necessary implication,
the authority to make an equitable ad-
justment in the contract price in order
to compensate a contractor for expenses
incurred because of a suspension of work
directed or required by the Government.
The reference in that clause to "actual,
reasonable, and necessary expenses due
to delays, caused by such suspension"
appears to be for the purpose. of saving to
the contractor the right, which a reserva-
tion of suspension authority by the Gov-
ernment would otherwise cause him to
lose, of recovering trough court pro-
ceedings such damages as he may have
sustained by reason of a suspension
order, and not to be for the purpose of
creating a basis for the administrative
assessment of those damages. It contains
no provision comparable to the affirma-
tive authorization for the making of an
equitable adjustment by the contracting
officer which appears in some of the other
forms of "suspension of work" clauses
used by Government agencies. (Italics
supplied.)
(64 .D. 376, 383, 57-2 BCA at 4842
(1957)).

Although. the Government has
cited Heintz and Weardeo as dis-
positive of the question presented,
we are itindful of the fact that l-
most a' score of years has elapsed
since the Weardeo decision was
rendered and that during that
period many important decisions
relating to board jurisdiction have
been issued by the Supreme Court,
the Court of Claims and the various
boards. In our view the question of
whether or not the Board has juris-
diction over the claim involved in
the instant appeal can best be deter-
mined by having recourse to criteria
set forth in United States v. Utah
Construction & Mining Co., 384
U.S. 394 (1966), and applied in
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various factual situations in later
cases.

Perhaps most helpful in resolving
the issue before us are the following
remarks in Utah:

When the contract makes provision
for equitable adjustment of particular
claims, such claims may be regarded as
converted from breach of contract claims
to claims for relief under the contract.
See Mosuison.-Knudsen Co. v. United
States, 170 Ct. C. 757, 345 F. 2d 833
(1965). * * * For ease of reference we
will therefore use the term "breach of
contract claims" to refer to contract
claims that are not redressable under
specific contract adjustment provisions.

(384 U.S. 404-405, footnote 6.)

The emphasis in Utah upon the
contract making- provision for
equitable adjustment and claims
being redressable under specific
contract adjustment provisions as
distinguished from what would
otherwise be claims for breach of
contract has been underscored by
the Court of Claims in a number of
subsequent decisions. The year after
the Utah decision was rendered, a
question arose concerning the
nature of board jurisdiction in the
case of the Len Company and As-
sociates v. United States, 181 Ct. Cl.
29 (1967).' Citing Utah, the Court
of Claims stated at 36:

* * * To the extent that complete re-
lief is available under a specific provi-

'Prior to the Len decision, the Board had
applied the Utah guidelines in resolving the
jurisdictional questions squarely raised in
American Cement Corporation, IBCA-496-5-
65 and IBCA-578-7-66 (Sept. 21, 1966), 73
I.D. 266, 66-2 BCA par. 5849, affirmed on re-
consideration, 74 I.D. 15, 66-2 BCA par. 6065.
In that case the Board stated: "For a claim to
be cognizable under the contract, however, it
must be shown that there is a contract pro-
vision under which relief of the type sought
could be granted. * * * (73 I.D. 271, 66-2 BCA
at 27,153.)

sion-i.e., the claim is both cognizable
under and adjustable by the terms of the
contract-such as the currently standard
"Changes", "Changed Conditions", or "In-
spection" clauses, the controversy arises
under the contract and is subject to ini-
tial administrative resolution as pro-
vided Vin the normal "Disputes" article.
But if a fair reading of the particular
contract shows that the specific dispute
has not been committed to agency deci-
sion, the claims are then for a "pure"
breach of contract and are considered de
novo in this court. .(Footnote omitted.)9

Later cases citing Len 10 include

' Later in the opinion the Court stated:
"£: * * Although arising as a result of the

operation of that article, the claims are not
made adjustable under or by it. The Supreme
Court, this court, and the Armed Services
Board have said on many occasions that dis-
putes cannot 'arise under' the contract and
need not be presented to an administrative
tribunal unless some substantive contract pro-
vision authorizes the granting of a specifid
type of relief. (footnote mitted)" (Si Ct. Cl.

I' Marden Corporation v. United States, 194
Ct. Cl. 799 (1971) is one of such cases. In
Marden the Court of Claims found that the

Permits and Responsibilities clause included in
the General Provisions of Standard orm 23-A
was not a contract adjustment provision under
the test enunciated in Utah. The absence of
jurisdiction in the Armed Services Board, h-
ever, appears to have been predicated pri-
marily upon the Court's finding that the work
performed bye the contractor following the col-
lapse of a portion of an airplane hangar prior
to completion and acceptance constituted a
cardinal change and was therefore not redress-
able under the standard "Changes" clause.
Thus in distinguishing its prior holding in L.
W. Foster Sportswear Co. v. United States,
186 Ct. Cl. 499 (1969), the Court stated: "We
adhere to the view stated in Foster. Where a
plaintiff, in a Government contract case, states
a claim which is fully redressable under the
contract, the plaintiff cannot be permitted to
maintain a separate claim for breach which is
merely a recharacterization of the claim which
is redressbale under the contract. To allow a
plaintiff to maintain such a claim would
amount to subversion of the Utah decision. We
would be inclined to view the present case
as indistinguishable from Foster if it were not
for the fact that, in our opinion, plaintiff's
claim, when characterized as a change (as in
Count I), is not redressable under the Changes
clause because it alleges a cardinal change."
(194 Ct. Cl. 808.)
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Bird & Sons, Inc. v. United States,
190 Ct. Cl. 426, 432 (1970) ("It is
settled law that the Disputes clause
applies only 'to the extent complete
relief is available under a specific
contract adjustment provision,'
United States v. Utah Constr. &
lining Co., 384 U.S. 394, 402

(1966) [Emphasis added]; that is,
some 'other F* *[clause] of the
contract calling for equitable ad-
justment of the * * * price or ex-
tensions of time upon the occur-
rence of certain events.' Crown
Coat Front Co. v. United States,
386 U.S. 503, 506 (1967) [Empha-
sis added]. * * A*"); and Sanders
Associates, Inc. v. United States,
191 Ct. Cl. 157, 168 (1970) ("* * *
[I]t is sufficient to say that the pay-
ments clause in question is not the
type of 'specific contract adjust-
ment provision' contemplated by
the Court in United States v. Utah
Constr. & Minng Co., 384 U.S. 394,
402 (1966) * We do not feel
ftat the payments clause in this
case was cast in terms of contract
price adjustment, as specified in
Utah, such that the parties in-
tended liability to be.a matter for
administrative disposition under
the disputes: clause. (Footnote
omitted) * *

Board decisions in which the ju-
risdictional questions presented
have been resolved on the basis of
applying the test enunciated in
Utah-as foreshadowed in earlier or
elaborated upon in later Court of
Claims cases-include E. H. Mar-.
hoefer, Jr. Co., DOT CAB Nos. 70-
17, et at. (Feb. 27, 1970), 70-1 BCA

par. 8177; JCH Corporation, DOT
CAB No. 70-6 (Nov. 13, 1970), 70-2
BCA par. 8586; Boivay Engineers,
Inc., AGBCA No. 303. (Mar.. 31,
1971), 71-1 BCA par. 898; His-
tori cal Services, Inc., DOT CAB
No. 71-8 (June 1, 1971), 71-1 BCA
par. 8903; F. TV. Browen Company,
DOT CAB No. 7-11 (June 21,
1971), 71-2 BCA par. 8939 at 41,561
("The law is now well established
that the jurisdiction of contract ap-
peals boards is limited to claims lun-
der specific contract clauses author-
izing the particular relief sought,
i.e., claims under substantive con-
*tract adjustment provisions, sepa-
rate and apart from the Disputes
clause itself * * *.") ; Potomac Elec-
tric Power Co., GSBCA No. 3448
(Apr. 1, 1972), 72-1 BCA par.
9414 at 43,724 (* * * * This dispute
is. not one that arises 'under this
agreement' according to the stand-
ards set forth by the Supreme Court
in United States v. Utah Construc-
tion, & mining Co., 384 U.S. 394
(1966). There the Supreme Court
agreed with the Court of Claims
that the above-quoted Disputes
clause requirement is met when the
relief sought is available under a
specific contract adjustment pro-
vision."); Southern Pipe and
Supply Co., NASA BCA No. 570-7
(June 28, 1973), 73-2 BCA par.
10,118.

The Armed Services Board has
frequently cited and construed Utah
in deciding cases involving its ju-
risdiction." Before Utah 12 the

"See Luzon tevedoring corporation,
ASBCA No. 15606 (Sept. 30,1971), 71-2 BCA
par. 9104, at 42,196 ("Appellant's prime con-
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ASEBCA had resolved jurisdictional
questions somewhat differently e-
pending upon whether the disputed
items, involved claims asserted by
the contractor or by the Govern-
ment. After Utah the saine line of
demarcation was maintained.' 1 -8 Fol-
loxwing the Court of Claims deci-
sions in the Len and Bird cases,
supra, however, the rationale for the
ASBCA position with respect to the
two types of claims was articulated
with much geater specificity. See
J. J. Fritch, General Contractor,
Inc., ASBCA Nos. 13445, 13672

tention is that the Disputes articles of its con-
tracts provide In themselves an adequate and
sufficient jurisdictional basis for the Board's
resolution of the merits of this appeal. We have
consistently held that we will assume jurisdic-
tion only over claims 'cognizable under the
contract,' that is, claims under contract pro-
visions which may fairly be said to authorize
substantive relief. J. . Fritch, General Con-
tractor, Inc., ASBCA Nos. 13445. 13672, 70-1
BCA par. 8123; Lenoar Wood Finishing Go.,
ASBCA No. 7950, 1964 BOCA par. 4111. This
principle has been recognized by the Supreme
Court in United States v. Utah. Conatrcttol,
and f ining Co., 384 U.S. 394 e * 22)

12 See the extensive discussion of the ASBCA
position in McGraes-diison Co., IBCA-699-2-
68 (Oct. 28, 1968), 75 I.D. 350, 8354-356, 68-2
BCA par. :7335, at 34,111-34,113.

Retention of jurisdiction over the Govern-
ment's claim for common law damages in
McGraw-Edisoa, at least for the purpose of
completing the administrative record, was
predicated upon the fact that there were com-
men questions of fact involved in the Govern-
ment 's claim and the claims asserted by the
contractor of excusable delay and practical
impassibility over which the Board unques-
tionably had jurisdiction.

1 For example, see aton Corporation,
ASBCA Nos. 17713, 18378 (June 5, 1974),
74-2 BOA par. 10,697 at 50,884 ("The cases
cited by appellant in challenging the Board's
jurisdiction, including the leading case of
Ussited States v. Utah ConstsUCtion 4 Missing
Co., 384 U7.S. 394 * * * all involved claims by
contractors against the Government. As this
Board has pointed out previously, the rationale
of the Utah decision is not present in the
situation of claims by the Government against
contractors * 5 *"). I-

(Feb. 10, 1970), 70-1 BCA.par. 8123
and particularly Harrington &
Richardson, IC., ASBCA No. 9839
(May 30, 1972), 72-2 ECA- par.907
at 44,295: -

.-In United States v. Utah Construction
& Mining Co., 384 U.S. 394, C 4 * the Su-
preme Court was concerned with a board's
jurisdiction over breach of - contract
claims for delay damages, by a contractor
against the Government and it rested its
decision on a history of. the treatment
given to unliquidated damage claims by
the boards and the courts over a period
of more than a quarter of a century. Not
one of the thirty published decisions cited
in -Utah to trace that history involved the
reverse situation of a breach of contract
claim by the Government against a con-
tractor. Early Court of Claims decisions
had pointed to the Comptroller General's
unwillingness to be bound by adidinistra-
tive decisions on unliquidated damage
claims for breach of contract against the
Government. See A'thony Miller, Inc. v.
United States, Ill Ct. Cl. 252, 330 ' *

To the same effect see UontisieataZ RUt-
nois Ban-k etal. v. United States, 126 Ct.
Cl. 631, 640 * * * cited by the Supreme
Court in Utah, supra: ;

"The departments are authorized to
spend money only for the purposes for
which it is appropriated by Congress.
Funds are not appropriated to pay dam-
ages for breaches of contracts."

The soundness of this. rationale, may
well be questioned " but it represents a
part of the history on which the Supreme
Court relied.

14 The rationale does not appear to have been
adhered to in Cannon onstrustios o. v.
United States, 162 Ct. Cl. 94 (1963) in which
it was held that the contracting officer had
authority to settle the contractor's damage
claim for Government delays. !See discussion
of Cannon in Utah, supra, at footnote 11 and
our view of Cannon as reflected In James Know
rfha Jk Enterprises, rBCA-684-1l-67 (Feb.
13, 1968), 68-.1 BCA par. 6854 and in Pirate's
Cove Marina, XBCA-1018-2-74 (Feb. 25,
1975), 83 I.D. 445, 75-1 BA par. 11.109.

924]
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But such a factor is not present in the
reverse situation of claims by the Govern-
ment against contractors," whether de-
nominated as equitable adjustment or
breach claims. In such cases, for which
the Utah decision is not a precedent, the
jurisdictional issue is whether the appeal
involves a dispute on a question of fact
arising under the contract. * * *

While the Armed Services Board
has stated that "it should be clear
from the discussion in the Fritch
appeal that [the] Board does not
share the artificially narrow view
of its jurisdiction that was articu-
lated in the Len decision," 16 it is
clear from reading the Board's de-

5 Later, on the same page, the Board states:
"This does not mean that the Board has juris-
diction over all claims against contractors or
that the existence of a contract clause related
to the subject matter of a dispute is irrelevant.
But it does mean that, where a dispute plainly
involves questions of fact arising under the
contract, such as those involving specification
conformance, inspection procedures or similar
performance problems, a separate contract pro-
vision that expressly provides for an equitable
price or other contractual adjustment is not
necessarily essential. The contractor may ob-
tain the administrative relief of a decision that
the Government's claim is either partially or
entirely invalid, with the force of the Wunder-
lich Act behind the Board's factual findings.
Obviously the force of the findings is no less
should the decision be unfavorable to the
contractor."

1' Delchser Brothers Storage Co., ASECA No.
15193 (Nov. 10, 1970), 70-2 BOA par. 8583 at
39,876. Cf. F. W. Brown, Co., DOT CAB No. 71-
11 (June 21, 1971), 71-2 BOA 8939 at 41,561
("This Board recognizes that its jurisdiction is
limited and depends upon the terms of the
parties' contract. We have declined jurisdiction
over various claims where the contract failed
to provide an adjustment clause for the type
of relief sought (Citations omitted). If this
view of board jurisdiction seems too narrow
or restrictive, the ready solution is for the
drafters of contract language to fashion ad-
ditional contract adjustment provisions for any
and all matters which they wish to make re-
dressable under the Disputes clause procedure.
See Len Company and Associates v. United
States, 181 Ct. Cl. at pp. 2-53,-and United:
Statesv. Utah Construction and Minin g Co.,
[suoraj 384 U.S., at pp. 412-413, 415-417.").

cision on reconsideration in Fritoh 17
that the basis for retaining juris-
diction over the claims asserted by
the contractor in that case is entirely
compatible with the holding in the
Len case.

Notwithstanding the emphasis in
Utah and Len upon a specific con-
tract adjustment provision in coii-
junction with the Disputes clause as
the sources from which board juris-
diction is derived, there are well rec-
ognized exceptions to. the require-
ment that the contract contain a
substantive contract provision spe-
cifically authorizing the relief
sought. The same day the Len case
was decided, the Court of Claims
handed down its decision in Schles-
inger v. United States, 181 Ct. Cl.
21 (1967), in which, after referring
to the Changes and Changed Con-

*: 1J J. Fritch s General ontractor, Inc.;
ASBCA No. 13672 (July 14, 1970, 70-2 ECA
8422 t39,192 ("e k: [T]he Board has been
authorized by the Secretaries to decide Cape-
hart claims which are, quite simply, breach of
contract claims. It should also be aparent
that the Len case is not authority for a con-
trary conclusion. * * Insofar as the case is
directly relevant to the Secretarial memo-
randa, it merely contains a brief discussion of
the Navy memorandum. It expresses the view
that the memorandum had no intention of
requiring administrative relief for breach of
contract claims or of converting breach claims
into claims 'arising under' the contract subject
to the Disputes process. While we are con-
cerned primarily with the Air Force and De-
fense memoranda at this time, we would agree
with the 'Court's view, as thus expressed. Quite
clearly we would not agree with the further
dictum, if it was so intended, that claims not
cognizable under the peculiar Capehart
changes article may not be decided under spe-
cial Secretarial authority. We think the Court
merely meant that, unless claims have been
made cognizable under the contract so as to
call for the application of the Wunderlich Act,
then the Court may not be ousted from a de
novo trial." (Footnotes omitted.)
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ditions clauses as examples of stand-
ard adjustment clauses, the Court
states at 26'27:

* > X Admittedly, neither of these
clauses points with unerring certainty to
the scope of their coverage, and disputes,
such as plaintiffs (dealing with the tak-
ing of erroneous-discounts), might argu-
ably be viewed as pure breach claims.
Nevertheless, we directed plaintiff to

seek out administrative relief because
the, matter of claim denomination is 'a
subject that is better settled in the light
of accepted administrative practices than
through the reflections of abstract analy-
sis. [W] e reaffirm our rejection

of plaintiff's "breach" argument by again
pointing to the teachings of settled ad-
ministrative practice. x E

The "teachings of settled admin-
istrative practice" is no doubt the
basis for recognition of board ju-
risdiction' in a host of constructive
change cases not involving simply a
formalization of an oral directive
to the contractor to proceed in a
way not required by the contract
(see, or example, Gulf & Western
Precisionl ngitneering Co. v. United
States, at. Cl. No. 335-70, slip opin-
ion, at 9-13 (ct. 90, 1976); Aero-
deb, Inc. v. Uneid States, 189 Ct.
Cl. 344 (1969) ; and Red Circle Cor-
poration v. 'nited States, 185 Ct.
Cl. 1 (1968)), as well as in cases in-
volving board determinations of ex-
cess cost assessed under defaulted
contracts (see Nager l5ectric Co. v.
United States, 184 Ct. 04. 390,397
at footnote 6 in which the Court of
Claims stated that all issues bearing
on- a termination for default includ-
ing interference with plaintiff's per-
formance and the reasonableness of
the excess costs claimed by the Gov-

erinment were "grist for the admin-
istrative mill").

Based upon the foregoing analy-
sis and under the authorities cited,
we conclude that the contract con-
tains no substantive contract provi-
sion authorizing an equitable ad-
justment in the contract price for
the claim here asserted. In dismiss-
ing the claim presented in T'eardco

on the ground that the contract's
suspension of work clause contained
"no provision' comparable to the
affirmative authorization for the
making of an equitable adjustment.
by the contracting officer which ap-
pears in some of the other formis of
'suspension of work' clauses used by
Government agencies" (64 I.D. 380,
57-2 BCA par. 1440 at '4842); the
Board appears to have anticipA-ted
the jurisdictional test established in
Utah, supra, and underscored in
Len, supra, that "disputes cannot
'arise under' the contract un-
less some substantive contract pro-
vision authorizes the granting of a
specific type of relief." (181 Ct. Cl.

51)
The "Suspension of Deliveries

(or Services) " clause included in
the instant contract is not an "ad-
justment provision" as defined in
Utah, Len' and later cases.' 8 The
holdings in Weardeo and Heintrs,,
suproa, negate resort to settled ad-
nminstrative practice as a basis for
taking jurisdiction. We, therefore,,
dismiss the claim presented as one

'i/rden v. United States, note 10, aupraj

at 807 ( * We remain of the opinion that
an adjustment provision is one whicli 'auther-
izes the granting of a specific type of
relief* * 5'").
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not "arising under" the contract
and one therefore for which we are
not authorized to provide relief.'

Conclusion

- The appeal is dismissed.

WILLIAM F. McGRAw,
Chief Administrative Judge.

I co>.cunR:!

SPENCER T. NISSEN,

Administrative Judge.

I dissent for reasons stated in
separate opinion.

KARL S. VASILOFF,
Administrative Judge.

DISSENTING OPINION BY
JUDGE VASILOFF:

I dissent from the opinion of the
majority.

19 Since we are dismissing the claim for lack
of jurisdiction, we express no opinions on the
merits thereof. We note, however, that the con-
tracting officer has acknowledged that the
appellant encountered unforeseen additional
costs during the period of Government delay
and has expressed the opinion that additional
compensation should be made. With respect to
the portion of the claim considered to be
meritorious, the attention of the contracting
officer is invited to Comptroller General De-
cision -15534 dated Dec. 22, 1964, in which
the following statements appear:

- 5 [I]t is well established that the
United States can be required to compensate
a contractor for damages which he has actually
sustained as a result of a breach of the con-
tract by the Government, limited to the aetual
costs incurred in excess of the costs which
reasonably would have been incurred but for
the breach. We do not concur in the view
sometimes expressed that we are without
jurisdiction to consider claims for damages
resulting from breach of contract * 
[OIur Office will settle claims where there is

no doubt regarding the liability of the Govern-
ment and the amount of damage can be
determined with reasonable certainty." (44
C.G. 353, at 357-358).

The Government's position is that
no increase can be granted for the
first 120 days (100 days as provided
in the contract plus 20 days for a
normal overrun) but for any num-
ber of days beyond that first 120
days the Government would pay
$168.26 per day. Appellant seeks
payment of $168.26 per day for the
first 120 days as well as for the
period beyond the first 120 days.

That appellant encountered'addi-
tional cost due to the Government
delay in not requiring the services
of an erection engineer until May 1,
1975, is conceded by the Govern-
ment. Indeed, the Government has
stated to appellant that "We do
agree that you encountered unfore-
seen additional costs during the
period of Government delay and we
feel that additional compensation
should be made" (Ex. 14).

There is no dispute that both ap-
pellant and the Government antici-
pated the utilization of the services
of an erection engineer during the
early part of 1974. Appellant knew
the services of the erecting engineer
would only be needed after the three
governors were delivered. Since the
last governor was scheduled to be
delivered in Jan. 1974, the erecting
engineer's services would be needed
shortly thereafter. It would be rea-
sonable, therefore, for appellant to
anticipate, that the Government
would request the services of the
erecting engineer in the early part
of 1974. The Government in its pro-
posed Modification No. 6 admits
that the delay is approximately 14
months (Jan. 1974 to May 1975)
(Ex. 10).
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All requests made by appellant
for time extensions were granted by
the Govermnent,' and all extensions
were found to be excusable. Even
with the extensions the governor for
unit 21 was delayed 1 week, the gov-
ernor for unit 20 was delayed over 1
month and the governor for unit 19
was delayed .just over 2 months.
There is no showing by the Gov-
ernment that-e-ven had all three:
governors been delivered as required
by the original, schedule that the;
services of the erecting engineer
would have been utilized in the
early part of 1974 'as anticipated.,
Another contractor was to actually
install the three governors supplied'
by appellant (Ex. 1). Although the
record does not* disclose the reason
for the delay in the need for the
erection engineer, I may draw the
conclusion that the installation con-
tractor was not ready for him until
May 1, 1975 (Ex. 4).!

The Government relies upon the
authority of the holdings in Comp..
Gen. Dec. B-1545'72 (Apr. 14,1965),
and Weardeo Construction Corp..,
IBCA-48 .(Sept. 30, 1957), 64 I.D.
376,. 57-2 BCA par. 1440.

The factual situation before the
Comptroller General in Comp. Gen.
Dec. B-l154572 involved the con-
struction and completion of equip-
ment installation in the Hoover.
Powerplant. Ihe Government was
to furnish some of the equipment to
be installed. Due to the absence of.
any express covenant to make thee
equipment available at a particular
date, the 'Comptroller General -held
that the delay in delivery of the;

equipment would not make the Gov- 
ernment liable for any damages. But

in regard to the other portion of the
claim, a delay involving a change
order issued to a supplier by the
Government, the Comptroller Gen-
eral ruled that the contracting of-
ficer had ;authority to pay excess
costs incurred due to delays in de-
livery of Government-furnished
equipment.. One of- the possible
courses of action the contracting of-
ficer could have takenrsaid- the
Comptroller General, was to issue a
suspension of work order. Comp.
Gen. Dec. B-154572 does, not sup-
port the Government's position.

The, Weardco decision involved a,
construction' contract wherein the
contractor alleged that due 'to the
delay of ' the delivery' of Govern-
ment-furnished material work had
to" be stopped. The contractor
sought an equitable adjstment on
the ground that additional costs

were incurred' because of the 'delay..
The contracting officer found that
the failure to' deliver the material
delayed the contractor for a period
of' 30 days and granted an extension
of 30 days as an excusable delay. The
contracting officer found that Xthe
claim did not fall within the suspen-

sion of work clause, the changed
conditions clause, or the changes
clause of the contract.

The uspension of work. clause in.

Weardcoreads as follows at 382:'

"The Government may at any time sus-
pend the whole or, any part of the work
under this contract ,but this right to sus-
pend the work sh all not be construed as
denying the contraetor actual, reasonable,

252-370-78-6
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and necessary expenses due to delays,
caused by such suspension, it being under-
stood that expenses will not be allowed
for such suspensions when ordered by the
Government on account of weather con-
ditions.':

This Board in Weardco found
that the Government did. not stop
the work by any order or request.
Nor did the record show that a stop-
page of the work would have been
for the* onvenience of the Govern-
ment, Nor did the contractor ac-
tually stop work, but continued to
work until it had to stopbecause of
failure of dlivery of the material.
Nor'did the record show if the Gov-
ernment was responsible for the de-
lay of delivery, of the material. The
Board did comnent, as dictum, that
the above-quoted suspension of
work clause:

.* * * contained in this contract does
not grant to the contracting officer, either
expressly or y necessary implication, the
authority to 'make an' equitable adjust-
ment in the contract price in order'to
compensate a contractor for expenses in-
curred because of a suspension of work
directed or required by the Government.
The reference in that clause to "actual,
reasonable, and necessary expenses due to
delays, caused by such suspension" ap-.-
pears to be for the purpose of saving to
the contractor the, right, which a reserva-
tion of suspension authority by the Gov-
ernment would otherwise cause him to.
lose, of.recovering through court proceed-
ing.s such damages as he may have
sustained by rason of a suspension
order, and not to be for the purpose of
creating a basis for the administrative
assessment of those damages. It contains
ao provision comparable to the affirma-
tive authorization for the making' of an
equitable adjustment by the' contracting
oficer which appears in some of the other
forms of "uspension of work" clauses

used by Government agencies. (Italics
supplied.)

(64 I.D. at 383, 57-2 BCA at 4842.)

Since Weardco, this Board. has
continued tocite this dictum as au-
thority in Adler Construction Con-
pany, IBCA-156 (Jan. 4, 1960), 60-
1 BOA par. 2513; Utah Construc-
tion Co., IBCA-133 and IBCA-140
(June 10, 1960) 67 I.D. 248, 60-1
BCA par. 2649; J. A. Jones Con-
struetion Co.,.IBCOA-233 (June 17,
1960), 60-1 BCA par. 2659; Bay,
Construction, Inc., IBCA-77 (Nov.
30, 1960), 61-1 BCA par. 2876;
Kenneth Holt, IBCA-279 (May 26,
1961), 68 I.D. 148, 61-1 BOA par.
3060; Commonweaith Electni& Co.,
IBCA-347 (Mar. 12, 1964)971 I.D.;
106, 1964 BCA par. 4136; ont-
go'neryiAjacri Co.,- IBCA-59 and
IBCA-42 (June 30, 1964)9 71 I.D.
253, 1964 BCA par. 4292; EZectrical
Builders, Inc., IBCA-406 (Aug. 12,
1964), 1964 BA par. 4377; Con-
crete Construction Corp., IBCA-
432-3-64'(Nov. 10, 1964), 71 I.D.,
420; 65-1 BCA par. 4520; Crafts-"
wmen Construction Co., Inc., IBCA-;
360 and IBCA-361 (Mar. 25, 1965),
72 I.D. 134, 65-1 BCA pa. 4739;
B. A. Heintz Construction Co.
IBCA-403 (June 30, 1966), 73 I.D.
196,-66-1 BA par. 5663; Orndorff
Construction Conpany, ' Inc.,

IBCA-372 (Oct. 25, 1967), 74 .D.
305, 67-2 BCA par. 6665; and Alli-
son and Haney, Iac., IBICA 642'5-'.
67 (Feb. 7 1968), 68-1 BCA par.
6842. ' Thesep cases are all construe-
tion cases.

T he suspension of work clause in '
this contract appears in A-6' of the
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Special Conditions and reads as
follows:

The Government may at any time
suspend, in whole or in part, delivery of
materials or performanceof service to be
supplied by the contractor hereunder but
such right of suspension shall not be con-
strued as denying the contractor actual,
reasonable, and necessary expenses due
to delays, aused by such suspension
Provided, That if this solicitation pro-
vides that all or part of the funds for
payment of earnings under the contract
are contingent upon future appropria-
tions, expenses will not be allowed for
such suspension when ordered or au-
thorized by the Government -on- account
of the failure of Congress to make the
necessary appropriations for expendi-
tures under this contract.-

While the TVeardoo suspension of
work clause involved a construction
contract, the suspension of work
clause in this instance involves a
supply contract and the language is
tailored for supplies and services.
Even in the Weardeo suspension of
work clause -a plain reading of the
language would appear to authorize
a contracting officer t make an
equitable adjustneit'due to Gov-
ernment caused delay. I believe that
the Board in Weardco was unduly
influenced by the reasoning in
United States v. Rice, 317 U.S. 61
(1942). The Supreme Court has
recognized since the Ricq ease that
boards of contract appeals have
broadened their interpretation: of
contract clauses to provide an ad-
ininistrative. settleheht -of claims.
United States v. Utah Constrution
& Mining Co., 384 U.S. g894, 418.
(196C). - : -

The Armed Services Board of:
Contract. Appeals has said in S.
Patti Construction Co., ASBCA
No. 8423 (Apr. 30, 1964) 1964 BCA
par. 4225 at 20,503:

A predecessor to this board early de-
cided that the Suspension of Work article
is not limited in application to those in-
stances where the contracting officer ae-
tually orders the work stopped but. also
affords relief where he should have done
so or constructively did: so.wr * We
have consistently followed this principle.
* e * Thus generally in situations where
the courts hold that Government-caused
delays to the contractor's work constitute
a breach of contract, we hold that relief
is also available under the Suspension of
Work article. This is held to apply, for
example, where the Government fails in
a duty to make timely delivery of the
work site or of materials to be used in the
work. *-* *

Most recently the Court of 'Claims
in C. H. Leaveill & Co. v. United
States, 208 Ct: C. 776,'802, 530 F. 2d
878 (1076), has had an opportunity
to interpret a suspension of work

* For example, in John A. Johnson
&- Sons v. United States, 180 Ct. Cl. 969
(1967) the court concluded:

"But the plaintiff's right to a price ad-
jUs'tment under the suspension. of work
clause-does not depend on a, breach of the
contract by the defendant. The issue is
whether the defendant, for its own ad-
vantage and convenience in administer-
ing the project, has taken action which
delayed the plaintiff's access to its work-
sites for an unreasonable length of time
and thereby caused the plaintiff addi-
tio al expense not due to the plaintiff's
fault or negligence.'If it has, the suspen-
sion of work clause directs that the- con-
tracting officer shall make an equitable
adjustinent'in the contract price." [Ital-
ics supplied.:
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clause in a construction contract. In
contrasting a breach of contract ac-
tion with an equitable adjustment
the 'Court said:

180 Ct. C1. at 990

This Board has not hesitated to
take jurisdiction of an appeal even
in the. absence of* specific language
authorizing the action taken by the
contracting officer. In Farber &
Pickett: Contractors, Inc., IBCA-
591-9-66 (Mar. 15, 1967), 74 I.D.

0, .67-1 BCA par. 6190, 'this Board
upheld the right of the contracting
officer to deduct from the contract
payment a set-on pursuant to appli-
cable state law under provisions in
the contract makingthe contractor
responsible for preserving public
and private property adj acentto the
worksite and also to comply with
applicable state laws. In a supply
contract, McGraw-Edison Compa-
ny, IBCA-669-2-68 (Oct. 28, 1968),
75. I.D. 350, 68-2 BOA par.-7335,
this Board held it could hear an ap-
peal involving the Governments ac-
tion for comon-law damages to de-
termine the question of jurisdiction.
The. Government had withheld
money due the contractor for the al-
leged failure of the contractor to de-
liver autotransformers on schedule.

To fragment a claim arising out
ofthe same contract does not serve
to provide an expeditious adminis-
trative settlement of disputes. The
dictum in Weadco shouldno longer
control the settlement of disputes.

The language in the suspension; of
work clause in this contract is clear
and broad enough to authorize the

contracting officer to make an equi-
table adjustment in regard to the
first 120 days of the' service needed
by the Government for the erecting
engineer.

The dictum in Ilfeardco was not
necessary to reach a decisionin that
case. I believe the dictum in Weard-

Co. was n error and little- purpose
is served in continuing to follow
such a 'gratuitous 'statement without
evaluating the rationale for its va-
lidity. I believe the language in the
suspension of work clause,-in this
contract is clear thatit provides for
an equitable adjustment and' resort
to another clause is not necessary.
Even adopting the majority reason-
ing the suspension of work clause in
this contract meets the test set forth
in Utah. I would, therefore, hold
that the Board does have jurisdic-
tion to hear this appeal and would
sustain the appeal and allow appel-
lant to recover tie' sum of $168.26
per day for the first 120 days for
the services of the erecting engineer.

KARL S. VASILOFF,
Adninistrative Judge.

ADMINISTRATIVE APPEAL OF
WHATCOM COUNTY' PARK
BOARD (APPELLANT) v. AREA
DIRECTOR, PORTLAND AREA
'OFFICE, BUREAU OF INDIAN AF-
FAIRS (RESPONDENT),' LUMXI
INDIAN TRIBE (INTER VENOR)-

6 IBIA 196
Decided Noembe,7,eq 1977

Appeal from a decision of the Area
Director, Portland Area Office, Bureau
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of Indian Affairs, terminating a right-
of-way over tidelands of the Lummi
Indian Tribe.

Dismissed.

1. Indian Lands: Rights-of-Way

It was not error for the administrative
law judge to interpret ambiguous pro-
visions of the subject right-of-way as
if they were agreed to in an easement
by contract through consideration of
the intentions of the parties. If the ease-
ment was created by Federal grant,
intentions of the parties could still
be examined to resolve ambiguous
language.

2. Indian Lands: Rights-of-Way

The intention of the parties was that
appellant would consummate a lease of
tribal tidelands as a condition to re-
ceiving the grant of a right-of-way over
the tidelands.

3. Indian Lands: Rights-of-Way

Appellant was required to complete a
lease of tribal tidelands before it could
subject them to public use. The foremost
condition of the right-of-way grant was
that the public not have access to tribal
tidelands before a shellfish protection
plan could be incorporated in a lease of
the tidelands.

4. Indian Lands: Rights-of-Way

There was an unauthorized opening of
the right-of-way by appellant before
compietion of a tidelands lease agree-
ment. 

5. Indian Lands: Rights-of-Way
Appellant was required to make improve-
ment on the right-of-way before it
could be opened to the public. The Bu-
reau of Indian Affairs was entitled to
cancel the, right-of-way grant in accord-
ance with 25 CR 161.20(a) when ap-
pellant violated this condition.;

APPEARANCES: Chester T. Lackey,
Esq., Bellingham, Washington, for ap-
pellant; Arthur Biggs, Esq., Regional
Solicitor's Office, Department of the
Interior, for respondent; Daniel A.
Raas, Esq., Bellingham, Washington,
for the Lummi Indian Tribe.

OPINION BY ADMINISTRA-
TIVE JUDGE HORTON

INTERIOR BOARD OF
INDIAN APPEALS

This is an appeal by the What-
corn County Park Board (appel-
lant), from .a decision of the Port-
land Area Director, Bureau of In-
dian Affairs (respondent), uphold-
ing an, action of the Superintend-
ent, Western Washington Agency,
Bureau of Indian Affairs, which
terminated appellant's right-of-way
over tidelands of the Lummi Indian
Tribe (Intervenor). Appellant al-
leges that the termination is unlaw-
ful and inequitable.

PROCEDURAL BACKGROUND

This appeal, filed with the Com-
missioner of Indian Aff airs on Sept.
16, 1976,.was referred to the Board
for decision on Nov. 9,19V6, by the
Acting Deputy Commissioner of
Indian Affairs in accordance with
25 CFR 2.19 (a) (2). By order
dated Nov. 12, 1976, the Board re-

That see. provides in part:
"(a) Within 30 days after all time for

pleadings (including extension granted) has
expired, the Commissioner of Indian Affairs
shall '

* '5 *l >n '* 5. *

"(2) Refer the appeal to the Board of Indian
Appeals for deoision."
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ferred this case to the Hearings Di-
vision, Office of Hearings and Ap-
peals, for a fact-finding hearing by
an administrative law judge and i -
suance of a recommended decision,
pursuant to 43 CFR 4.361.

A hearing was held on Jan. I to
13, 1977, in Bellingham, Washing-
ton, by Chief Administrative Law
Judge L. K. Luoma. Judge Luoma
issued a recommended decision on
Sept. 16, 1977, in whichi he con-
cluded that appellant's right-of-way
was rightfully terminated. The par-
ties were allowed 30 days within
which to file exceptions to the rec-
ommended decision.

Parts of Judge Luoma's recoi-
mended decision have been adopted
by the Board, as later set forth. The
recommended' decision is therefore
attached as an appendix to this
opinion, p. 952.

The Secretary of the Interior, in
the exercise of his supervisory au-
thority, has expressly' reserved the
privilege of reviewing the Board's
decision in this case upon request by
any interested party. Decisions of
the Board are otherwise final for
the Department. 43 CFR 4.1(2) and
4.21 (c) .2 Accordingly, the parties
are advised that they Imay request
a review of this decision by the
Secretary.

Explanation of the Right-of -Way

There is general agreement as to
the facts below."

2 Pursuant to, 43 CFR 4 the regulations
of -the Office of Hearings and Appeals may
not be construed to deprive the Secretary of
any power conferred upon him by law. En-
closed with the parties, copies of this decision
are two communications from the Office of the
Secretary which set forth-the additional oppor-
tunity for review of this ease.

Portage Island, also known as
Point Francis, consists of approxi-
mately 1,000 acres of naturally oc-
curring land. It is situated in Bell-
ingham Bay, State of Washington,
and lies entirely within the bound-
aries of the Lummi Indian Reser-
vation. The island is colnected to
the Lummi Peninsula by a strip of
tidelands known as the "portage." 3

Access to and from Portage Island
is possible at low tide by crossing
the portage on foot or by vehicle.
At high tide, the waters of Belling-
ham Bay flow across the portage.
The subject right-of-way consists
of an easement across the portage
which was obtained by appellant
through the consent of the Lummi
Indian Tribe and subsequent ap-
proval by, the Bureau of Indian Af-
fairs (BIA) in behalf of the Secre-
tary of the Interior..:

At one time Portage Island was
entirely allotted to individual In-'
dians pursuant to the Treaty of
Point Elliott, 12 Stat. 927, II
Kappler 669 (1855), and the Treaty
with the Omahas, 10-Stat. 1043, II
Kappler 611 (1854). However, the
individual allotments of land did
not include the tidelands, surround-
ing the island or the portage. It has
been long recognized that these tide-
lands are held in trust by the-United
States for the use and benefit of the
Lummi Indian Tribe.-' United

Portage is a- word coined by seamen. It is
defined in Webster's. a the route followed in
transferring boats or goods overland from one
body of water to another.

4 The Lummi Indian Tribe is the political
successor to certain bands and tribes of
American Indians who signed the Treaty of
Point Elliott, supra. The Lummi Indian Res-
ervation, which the tribe governs, was en.
larged to its present size by the Executive
Order of Nov. 22, 1873. I. Kappler 917.
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States v. Boyntcon, 53 F. 2d 297 (9th
Cir. 1931); United States v. Stotts,
49 F. 2d 619 (W.D. Wash., 1930).

Through the years various Indian
allottees or their heirs obtained un-
restricted fee patents to their par-
cels of land on Portage Island.
Eventually some of these interests
were purchased by non-Indians. By
1966 only about 0 percent of Por-
tage* Island remained in Indian
ownership.

During 1965 and 1966 several of
the non-Indian owners of land on
Portage Island developed plans to
subdivide their land for sale to
other non-Indians. The Lummi
Tribe and the Whatcom County
Park Board were concerned about
the possible individual development
of Portage Island through such sub-
divisions. These two parties were
also concerned about county pro-
posals to link Portage Island with
another island b bdge.

From the tribe's standpoint, de-
velopment of Portage Island posed
a threatto the traditional way of
life of the Lummi people. As the
ancestral home of many Lummi In-
dian families, the island and its
tidelands have remained of cultural
and historical importance to the
Lummi Tribe.- Also, from treaty
times until today, the beaches and
tidelands of Portage Island have
been used by' tribal members for
food gathering.' .

Since its inception in 1965, the
Park Board h regarded Portage
Island as a prime location for a

county park. In addition to its po-
tential for salt-water oriented ac-
tivities, such as boating and swim-
ming, the island is known for its
scenic qualities. Among other Isites,
it is situated in view of the Cascade
Mountains.

As a result of their respective in-
terests in Portage Island, the Lum-
mi Tribe and the Park Board began
negotiations in 1965 with respect to
'a proposed park on the island. The
tribe at this time was poor, as were
maiiy of the tribal members. Along
with other considerations, therefore,
the tribe was encouraged that. de-
velopment of a park on Portage
Island would produce income for
the tribe and employment opportu-
nities for the Lummi people. The
primary source of tribal income was
expected to result from the leasing
of the Lummi tidelands around
Portage Island. Other income was
possible through management of
concessions at the park.'

All parties recognized that con
version of Portage Island into a
-marine park facility hinged 'on
three developments. First, it was
necessary that the Park- Board ac-
-quire ownership of either' all of the
land on the island .(as maintained
in this case by the tribe and the
BIA), or as much of the island as
possible. Second, the tidelands sur-
rounding the island would have to
beleased from the Lummi Tribe in
order to satisfy the recreational de-
mands of the public. And third, ac-
cess to the island would have to be
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guaranteed by acquisition of a
right-of-way across the portage
which is beneficially owned by the
tribe.

In the beginning, it was envi-
sioned that the Park Board would
simultaneously acquire the neces-
sary right-of-way across the, por-
tage as well as a lease of the tide-
lands around the island. In 1966,
however, the Park Board learned
that its sources of funding for ac-
quiring lands on Portage Island,
including the Bureau of Outdoor
Recreation of the Department of
.the Interior, would not make funds
available unless the Park Board
could show that it had a legal right-
of-way to the island. Accordingly,
the Park Board requested the Lum-
mi Business Council, which is the
governing body of the Lummi In-
dian Tribe, to consent to the grant-
ing of a right-of-way across the
portage without, awaiting consum-
mation of a general tidelands lease.

On July 29, 1966, the Lummi
Business Council passed a resolu-
tion which consented to a road
right-of-way over the portage. Cer-
tain conditions were attached to the
tribe's consent.' The precise nature

G The conditions as worded on the face of

the Resolution are as follows:
"WHEREAS, it is the desire of the Lunmi

Business Council that this right-of-way be
granted contingent upon the area known as
"Point Francis' or 'Portage Island' being
acquired for governmental recreational park
purposes, only, and limited, exclusively to gov-
ernmental recreational park purposes, and

"WHE REAS, the Lummi Business Council
also desires that the granting of this right of
way shall be subject to access without charge
to members of the Lummi Indian Tribe and the
right for Lummi Tribal members or legal
agents to have access to Lummi Tribal tide-
lands across the easement and Portage Island

of these conditions and whether or
not there was a failure by the Park
Board to fulfill one or more of them
form the basis of this appeals

Review of Reconmended Decision
: -Iand Exceptions

The recommended decision iden-
tifies the issues and sub-issues in this
case as follows:

The first issue is whether Appellant
fulfilled the conditions contained in. the
1966 Tribal Resolution.

A) The first sub-issue is a determina-

tion of the applicable law governing
interpretation of the 1966 Resolution.

B) The; second sub-issue is whether
Appellant was required to acquire all
land on Portage Island.

0) The third sub-issue is whether the
right-of-way grant necessitated that a
tidelands lease agreement be completed.

for tideland shell fish culture or tideland de-
velopment, and in the event that for any
reason the area known as 'Point Francis' or
'Portage Island' shall cease to be a County
park, said right of way with improvements
shall automatically revert to the Lumni In-
dian Tribe, and the granting of this right of
way shall be subject to the County to limit
the use of this road so as to not allow third
parties access to Point Francis other than
those cited above, violation of which shall
cause automatic reversion of easement and
improvements to the Lummi Tribe, and

"WHEREAS, prior to opening the easement
to public access, negotiations for the use of
tidelands will be undertaken, between the
parties hereto, in good faith,

"Now, THEREFORE, BE IT RESOLVED
that the Lummi Business Council I hereby
consents to the granting of this right of
way, subject to the provisions mentioned
above t * *." 

6 For purposes of this administrative appeal,
the validity of the original grant of the right-
sf-way and the 'authority of the BIA to termi-
nate such rights-of-way are not at issue (Tr.
7, 8). The BIA's post-hearing brief neverthe-
less provides a detailed explanation of the
steps followed in processing the subject right-
of-way request and the regulatory require-
ments in force at the time (Brief of Area
Director, at 8-12).
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D) The fourth sub-issue is whether the
newspaper article of May 14, 1970, con-
stituted a breach of the right-of-way
grant.

E) The fifth sub-issue is whether
Appellant was required to make improve-
ments across the right-of-way.

The second issue is whether the right-
'of-way should have been terminated
under 25 CFR 161.20.

A) The first sub-issue is a determina-
tion of the purpose for which the right-of-
way was granted.

B) The second sub-issue is what con-
stituted the reasonable time within which
improvements were to be constructed.

e) The third .sub-issue is whether a
termination of the right-of-way is equi-
table.

We will follow the above format
in reviewing the recommended de-
cision.

I. Were the, Conditions Fulfilled

A. Determination of Applicable
Law

Judge Luoma concluded that
Federal contract law is .applicable

to the subject controversy (Recom-
mended Decision 5, 8). The Lumm i
Tribe takes exception to this con-
clusion. .The tribe submits that the
subject right-of-way represents a
Federal grant of an interest in land
and that the terms and conditions
of the right-of-way can be no more
nor less than what was federally
imposed (Intervenor's Exceptions,
at 3 -

7 The BIA did not file exceptions to the
recommended decision but it advanced the
same argument as the tribe in its post-trial
brief (See Brief of Area Director, at 16-20.)

It is not disputed that the Tribal
Resolution of July 29, 1966, con-
senting to the subject right-of-way,
is the source document of whatever
conditions were attached to the
approval of the easement. However,
it is also agreed-and Judge Luoma
so found-that several of the condi-
tions recited in the Resolution are
ambiguously worded (Recom-
mended Decision, 5).

By holding 'that the grant of the
right-of-way in question consti-
tuted a complete contract, Judge
Luoma resolved ambiguities found
in the Tribal Resolution by exam-
ining the intentions of the parties.
As a result, some of the' conditions
of the right-of-way were interpreted
in a manner contrary to the alleged
intentions of the tribe and the BIA.

Technically, the tribe and the
BIA may be correct that the subject
right-of-way was acquired by grant
and not by contract.8 Nevertheless,
the rules of construction are the
same for easements by grant and
easements by contract. 25 Am. Jur.
2d, Easements and Licendes, §§ 22-
23. Accordingly, if the language of
an easement is uncertain or ambigu-
ous in. any respect, regardless of
whether the easement arose by grant

Rights-of-way granted under authority of
25 CFR 161 are considered to be in the nature
of easements. See 25 CFR 161.18 (1976) and
25 CFR 161.19(1966). The usual practice is
that easements are acquired by grant, al-
though they may arise by ontract. 25 Am.
Jur. 2d, Basements and,. Licenses, § 17;
Thompson on. Real. Property, Vol. 2,. 5 8.
Whereas the term "grant" Is repeatedly cited
In 25 DCFR Part 161, the term "contract" does
not appear.



944 DECISIONS OF THE DEPARTMENT OF THE INTERIOR : [84 I.D.

or contract, "all the surrounding
circumstances, including the con-
struction which the parties have
placed on the language, may be in-
quired into and taken into consid-
'eration by the court, to the end that
the intention of the parties may be
ascertained and given effect." Fox
V. Miller, 150 F. 320 (9th Cir. 1906).

We know of no authority which
says that intentions of the parties
may not be considered in resolving
ambiguous Federal grants or con-
tracts, or more specifically that am-
biguous'provisions in a right-of-way
across Indian land shall be inter-
preted only in accordance with the
intentions of the Indians.

As a Federal grant in an interest
'in land, however, it is clear that the
subject right-of-way would not
evoke the common-law rule of con-
struction advanced by appellant,
viz., Jthat an ambiguously worded
easement will be construed favor-
ably to the grantce.9 That rule is
reversed when Federal grants are
invokved'so that doubtful expres-
sions; in such grants are to be con-
strued favorably to the government.
United States v. Union Pacific Rail-
.road Co., 353 U.S. 112 (1957);
United States v. Grand River Damn
Authority, 363, U.S. 229 (1960);
Caldwell v. United States, 250 U.S.
14 (1919) l- t 

9 Brief of appellant filed June 2, i977, at 11.
1 In furtherance of this rule, the tribe and

the BIA suggest that Federal law requires
ambiguities contained in rights-of-way over
Indian land to be construed favorably to the
Indians (Brief of Area Director, at 20; Post-
lHearing Memorandum of Lnummi Indian Tribe,
at 9 Intervenor's Exceptions to Recom-
mended Decision, at 3). None of the cases
cited by the parties makes this point. The
only right-of-way case referred to is Beanett

It is noted that the recommended
.decision does not make reference to
rules of construction favoring either
party. Such reliance is generally re-
-garded as a device of last resort and
inappropriate when the intentions
of the parties are otherwise ascer-
tainable.

[1] In summary, we hold that it
was not error for the Adiministra-
tive Law Judge to interpret am-
-biguous provisions: of the subject
right-of-way as if- they were agreed
to in an easement by contract
through consideration of the inten-
tions of the parties. If the easement
was created by Federal grant, in-
tentions of the parties could still be
examined to resolve ambiguous
lanugage. Further, the recoin-
mended decision does not suggest
that doubtful expressions in the
right-of-way provisions, were Ln-
lawfully construed in favor of the
grantee in contradiction of the can-
ons of construction concerning Fed-
eral grants. Whatever favorable in-
terpretations were received by ap-

County, Soth Dakota v. United States, 394
F.2d (8th Cir. 1968), but the chief issues
there were whether certain Indian treaties
amounted to recognition of Indian title- and
whether the Highway Act of 1866 specifically
granted easements for highway purposes over
the land in question. The Bennett Comnty case
simply reenforced the fundamental principle
enunciated in Worbester v. Georgia, 31 U.S. (6
Pet..) 515 (1832), that ambiguities in Federal
treaties or statutes dealing with Indians be
resolved in their favor.

The Whatcom County case does not involve
interpretation of Federal treaties or statutes
but of a Federally approved right-of-way over
Indian land. The task of resolving ambiguities
in this grant is more akin to resolving ambi-
guities in a Federally approved lease of Indian
land. With respect to the latter, it has been
held that proper interpretation is dependent
an the intentions of the parties. United States
v. Lewiston Lime Company, 466 F.2d 1358
(9th Cir. 1972).
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pellant appear to have resulted
from the Judge's evaluation of the
evidence.

B. Acquisition of Land Require-
ment

A -major issue at the hearing was
whether the grant of the subject
right-of-way require appellant to
purchase all land on Portage Isla nd.
The tribe and the BIA argued that
this was a condition of the grant.
The Park Board, which has ac-
quired substantially all of the land
there, but not all of' the land, dis-
agreed.

Judge Luoma found that there
was nIo 100 percent acquisition re-
quirement. None of the parties filed
an exception to this finding. The
-Board' adopts Judge Luoma's rec-
ommended findings on this sub-issue
and they are incorporated by refer-
ence to pages 6-7. of the recom-
mended decision.

C. Lease of Tidelands Requirement

:[2] The third sub-issue, as framed
by the Administrative Law Judge,
is whether the 1966 Resolution ne-
cessitated that a tidelands lease
agreement be completed. Judge
Luoma found that it did not. The
Board disagrees-.

We think it is clear that the par-
ties knew that at some time a tide-
lands 'lease agreement had to be
completed. The issue: which con-
sumed; a major portion of the hear-
ing was whether or not such an
agreement had' to be completed be-

fore appellant: could open the right-
of-way to public access.

Other findings of the Administra-
tive Law Judge support the conclu-
sion that a tidelands lease agree-
ment was required. These are:

* * ' Development of the island would
serve Appellant as an.excellent park fa-
cility and would serve the Tribe by pro-
viding jobs for tribal members as well as
income from lease of tidelands surround-
ing Portage 'Island (Tr. 19, 351).

At p. 4.

When Appellant initiated negotiations
with the Tribe, both parties intended that
a right-of-way providing access to Por-
tage Island,; and a lease of the tribal tide-
lands 'surrounding the island, would be
concluded simultaneously. However, the
Tribe gave its consent to the grant of a
right-of-way before a lease of the tide-
lands was agreed upon (Tr. 351).

The Tribe waived its right to monetary
compensation for Appellant's use of a 200-
foot wide right-of-way because the tide-
lands over which the right-of-way passed
were considered to be part of the tide-
lands to be eased by Appellant at a later
date (Tr. 347, 351-52). [Italics added.]

At pp. 4-5.

;* * [N]o monetary benefit accrued
to the Tribe under the right-of-way grant,
but rather was deferred and was to be
included in the tidelands lease.

At pp. 7-8. L

The' testimony from' Park Board
officials consistently indicated that

unless they could obtain a lease of

the tidelands around Portage Is-

land, it was not reasonable to plan

a marine park there (Tr. 128, 170,

183-185).

Nor, i-n appellant's opinion, was

there a likelihood that State and
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Federal agencies would fund a ma-
rine park project without availabil-
ity of the tidelands (Tr. 171).
Accordingly, in appellant's applica-
tion for funding from the Depart-
ment's Bureau of Outdoor Recrea-
tion, it wa's represented that
Portage Island Park would provide
the following recreational uses,
among thers:. swimming, water
skiing,, skin and scuba diving, salt-
water fishing, and boating (Exh.
W-3, Tr. 177).
* Members of the Lummi Business
Council testified that a tidelands
lease agreement was a definite con-
dition of the right-of-way grant
and that such a lease had to be com1-
pleted before the island could be
opened to the public (Tr. 213, 236,
263, 293, 295, 300). 'The tribe's par-
amount concern was that public
use of the park and tidelands would
endanger the shellfish culture un-
less a lease agreement existed which
guaranteed effective protection
(Tr. 207, 227,. 297).

While income from: a tidelands
lease may have been a secondary
consideration to the Lummi Indi-
ans (Tr. 213), the BIA's approval
of. the right-of-way was influenced
considerably by the; economic ad-
vancements which a lease of the
tidelands would mean to a very
poor tribe (Tr. 337).- In addition,
the Park Board realized that the
-only "direct dollar recompense"
which the tribe stood- to gain from
appellant in the right-of-way 'ar-
rangement was through lease of its
tidelands (Tr. 109, 110).

The tribe submits in its ex-
ceptions to. the recommended de-

cision that Judge Luoma's finding
that a completed lease agreement
was not a condition of the subject
easement "leads ineluctably to the
conclusion that the right-of-way is
granted without consideration"
(Intervenor's Exceptions, at 3).
Under 25; U.S.C. § 325 (1970), no
grant of a right-of-way over Indian
land may be made without the pay-
ment of just compensation. Since
the parties have stipulated to the
validity of the subject asement
(Tr. 8), it is not necessary to decide
whether the right-of-way was sup-
ported by just compensation.
However, we agree that it is of in-
terpretative value to contemplate
the tribe's incentive to consent to the
subject right-of-way in the absence
of a tidelands lease guarantee as
well as the motives of the BIA
which granted the easement in its
fiduciary capacity.

The recommended decision ob-
serves that no material or essential
terms of a tidelands lease were speci-
fied in the 1966 Resolution, and that
to be enforceable, an agreement to
make a future contract must include
such specificity (Recommended De-
cision, 8). Assumhmg arguendo that
this general rule of contracts is ap-
plicable when a future lease require-
ment is imposed as a condition to an
easement grant, it is arguable that
most of the material terms of the

" The BIA's theory of compensation was
stated in its letter of Mar. 8, 1976, to the
Park Board as follows:

"Since no monetary compensation was paid
to the Lummi Tribe for this easement, the
grant was approved based upon the considera-
tion that the terms and conditions a . * con-
tained in the resolution of the Lummi Business
Council * * * would be faithfully performed."



938 ADMINISTRATIVE APPEAL OF WIHATCOM COUNTY PARK 947
3D. (APPELLANT) V. AREA DIRECTOR, PORTLAND AREA OFFICE, BUREAU

OF INDIAN AFFAIRS (RESPONDENT), LUMMI INDIAN TRIBE (INTERVENOR)
November 28, 1977

contemplated lease were preor-
dained in this case, including, e.g.,
the names of the parties, a descrip-
tion of the premises, length of the
term (co-extensive by necessity with
the term of the easement), and
amount of rental (by law, Indian
land cannot be leased for less than
fair annual rental, except as other-
wise provided at 25 .CFR 131.5 (c)).

:However, because the parties
have stipulated to the validity of
the subject right-of-way, our pres-
ent task is simply to ascertain the
conditions attached thereto. From
the evidence previously detailed, we
hold that one condition was the con-
summation of a lease of Lummi
tidelands around Portage Island.

As previously stated, the Board
believes the, issue formed by the
record is not whether a tidelands
lease was required, but when it was
required.

[3] The evidence is susceptible to
only one logical conclusion. A lease
of the tidelands was mandatory be-
fore the appellant could subject the
tidelands to public use.

Notwithstanding that the 1966
Resolution conveys at one point that
upon commencement of good faith
negotiations for the use of the tide-
lands, the right-of-way may be
opened to the public, 12 it is com-

pletely inconsistent with the under-
standing of any of the parties that
the tidelands would be exposed to
public traffic before a tidelands pro-

I2 See fn. 5, last "WHEREAS" clause.

tection plan. could be finalized in a
completed lease agreement.

Park Board officials acknowl-
edged at the hearing that a major
concern of the Lummi Indian Tribe
and the Board itself, was develop-
ment of a shellfish protection plan
(Tr. 64, 65, 93, 155). Prior to the
hearing, a legal spokesman for the
Park Board stated to the BIA in
response to alleged violations of the
right-of-way grant: "Contrary to
the impression I gain from your
letter, there has been no official
opening of the park to the public.
As a matter of fact, the park cannot
be opened until this problem over
the lease of the tidelands has-been
resolved." 13

While various: Lummi officials
disagreed on some points at the
hearing, the issue of tidelands pro-
tection evoked united, oratorical
replies. According to the tribe, the
clearest and most important of all
conditions attached to the right-of-
way grant was that the public not
have access to Lummi tidelands be-
fore shellfish protection could be
organized by agreement with the
appellant. See Tr. 203, 204, 207, 208,
212, 213, 219, 220, 221, 222, 227, 236,
237, 293, 296, 297; 502.

The Administrative Law Judge,
who questioned at the hearing why
such a vital element of the right-of-
way grant was not clearly spelled
out in the 1966 Resolution (Tr. 236,
237), ultimately found that "the
protection of the tidelands is an

Is Eh. 20, p. 2.
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essential part of the right-of-way
grant" (Recommended Decision,
8) 14

We hold that tidelands protection
was the foremost condition of the
right-of-way grant and that it was
therefore understood that Lumini
tidelands would not be subjected to
public use before a plan for such
protection was negotiated in a lease.

P. Was the iasemnent Opened

The fourth sub-issue under the
matter of condition fulfillment in-
volves the allegation that there was
an unauthorized opening of Port-
age Island to the public.

On May 14, 1970, an article ap-
peared in the Bellingham Herald
newspaper under the headline
"Park Campground Set For Sum-
mer Season." (Exh. 11.) In this ar-
ticle Appellant's Director, Mr. Ken-
neth Hertz, was quoted as saying
that Portage Island is 1,000 acres of
undeveloped' land, accessible by a
hike or by boat, but that the park's
development plans had not yet been
determined by the county. The ar-
tiele also stated:

1 Initially, the parties were not bothered by
the seeming vagueness of the 1966 Resolution.
Forrest Kinley, a 2year member of the
Lummi Business Council, explained to Judge
Luoma that 'the Resolution was created be-
tween "neighbors * * t people just like our-
selves * * * interested in a project" (Tr. 23T;
see also Tr. 501-502).

Council for Appellant has stated:
"The initial dealing between the Parks De-

partment and the tribe was cooperative. It
Is apparent that consent was not granted in
an adversarial setting. The very imprecision
of the 1966 Resolution supports this conclu-
sion. As a result, no hard enforceable agree-
ment was, worked out, and both parties as-
sumed that the present attitudes would
prevail. Therefore, the language of the reso-
lution should be viewed in that context"
(Brief of Appellant filed June 2, 1977, at 12).

The county has a 200-foot easement on
Indian tidelands at the sand spit so that
the public can get to the island.

Persons can hike across the spit at low
tide of plus 3.5 feet or less. During the
summer, persons can walk across about
80 percent of the time, but Hertz advised
persons going to the island to bring their
tide table books.

The only admonition reported in
the article was that campers should
bring litter bags and be cautious
with fires.

Mr. Hertz testified that he be-
lieved he had authority to advise the
public that they could go to Por-
tage Island. He stated that the
newspaper article was prompted by
inquiries he' was receiving as to
whether the island was available for
public use (Tr. 77).

Subsequent to tribal objection
over the foregoing article, the Park
Board Director sent news releases
to the Herald for clarification that
visitors to the island should first
seek permission from the Lummi
Tribe (Tr. 56; Exh. 39, pp. 15-16).

On June 12,1970; the Park Board
Director wrote a letter of apology to
the Chairman of the Lunumi Busi-
ness Council (Exh. W-3). The
opening paragraph states: "Please
let me take this opportunity to ex-
press to you and the Lumini Tribal
Council my most sincere apologies
for any problems created due to the
increased public use of Portage
Island tidelands.".

That the May 14, 1970 article in
fact resulted in public use of the
tidelands was proved. Kenneth
Cooper, a Lumnii policeman,, testi-
fied that after the Herald article
was published, people began coming
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to the island and the tidelands (Tr.
431, 432). Some who came went
clam digging and removed oysters
from the tribal shellfish beds (Tr.
433). Tribal council members also
testified to the public use of Lummi
tidelands after the Herald article
was published (Tr. 256, 257, 274,
275).

The Park Board does not deny
that it promoted public access to
Portage Island in 1970 (Tr. 77-78,
82, 84). While appellant denies that
there was an official opening of the
park, its position in this appeal has
been that because good faith nego-
tiations for a lease of the tidelands
had been commenced, any opening
of the easement to the public was
nevertheless justified. The Admin-
istrative Law Judge so held. (Rec-
ommended Decision, 9.)

We have already ruled, however,
that the appellant was not at liberty
to open the easement to public ac-
cess until such time as a tidelands
lease had been completed. This con-
dition stemmed from the obvious
detriment which public access would
present to the tribe's shellfish
culture.

[4] We further rule that it is
clear that there was an unauthorized
opening of the subject right-of-way
in May 1970. Whether or not such.
opening was "official" is irrelevant
in finding a violation of the condi-
tion.'5

'5 The 1966 Resolution does not contain the
word "official" in its reference to opening of
the easement. See f. 5, last "WHEREAS"
clause. That "unofficial" openings were also

The record shows that subsequent
to the opening, appellant took no
steps to patrol Portage Island and
made only token attempts to pre-
serve tribal interest in the tidelands
(Recommended Decision, 9).1 6 As
previously detailed, the fears of the
tribe associated with premature
public admission were in some de-
gree realized.

E. Construction Improvements

The fifth sub-issue is whether
appellant was required to make
improvements across the right-of-
way. Judge Luoma found that at
the time the Lummi Business

Council gave its consent for the
right-of-way, all the parties con-
templated that improvements
would be constructed (Recom-
mended Decision, 10)..

Appellant does not deny that im-
provements to the right-of-way
were contemplated, but contests
the subsequent findings of the ad-
ministrative law judge regarding
the scope and timing of improve-
ment construction. (Appellant's
Brief on Exceptions, at 3-5).

We hold that appellant was re-
quired to make improvements on

prohibited is obvious. Indeed, more harm
would seem foreseeable from a premature un-
official opening than from a premature official
opening for which preparation might be
expected.

16 The recommended decision points out that
the 1966 Resolution does not specifically re-
quire either party to protect tribal tidelands
and that appellant was not regarded by the
tribe as having the sole duty of protection
(Recommended Decision, 8).
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the right-of-way and Judge Luo-
ma's findings to this effect are in-
corporated by reference to page 10
of the recommended decision.

II. Should the Easement Have
Been Terminated

The Board incorporates the pro-
cedural history of the easement ter-
mination recited in the recom-
mended decision by reference to
pages 10-11 therein.

A. Purpose of the Right-of-PWay
Grant

The Board adopts Judge Luo-
ma's finding that although appel-
lant may have requested the sub-
ject right-of-way to assure funding
agencies that access existed to Port-
age Island, the conditions con-
tained in the 1966 Resolution were
an inalienable part of the grant.
The grant, therefore, is terminable
if any condition attached to the
grant is unfulfilled (Recommended
Decision, 11). 

B. Time for Construction of IJq-
provemnents

We have previously affirmed the
finding that appellant was obligated
to make improvements across the
right-of-way as a condition of the
1966 Resolution. The next question
is when were such improvements to
be made.
*Judge Luoma found that coi-

mencing in at least 1969, the issue
of nonuse of the right-of-way had
been raised and that because appel-
lant has to this date not constructed
improvements across the easement,

there has been a breach of a condi-
tion of the grant (Recommended
Decision, 12).7

Appellant takes strong exception
to the finding that the issue of non-
use was raised in 1969 (Appellant's
Brief on Exceptions, at 5-8). We
agree that such finding is not sup-
ported by the evidence cited in the
recommended decision (i.e., Tr. 49),
nor does it comport with the record
as a whole. Rather, it appears that
nonuse was first alleged on Apr. 9,
1971, when the Acting Superintend-
ent of BIA's Western Washington
Agency issued a notice of violation.
to the appellant in which the re-
quirements of 25 CFR 161.20 were
quoted (Exh. l5).18

Appellant submits that the non-
use theory for termination is unjus-
tified regardless of the date that it
may have first been raised. Appel-
lant contends, first, that it was un-
derstood by the parties that no im-
provements would be made to the
right-of-way until the nature of
such construction was agreed to by

17 The nonuse issue derives from application
of 25 CR 1,61.20 which provides that a right-
Df-way shall be terminable for "(b) A nonuse
of the right-of-way for a consecutive 2-year
period for the purpose for which it was
granted."

In 1966, the regulations merely stated that
rights-of-way were terminable for nonuse,
omitting reference to any period of time. 25
CFR 161.19 (1966).

18 The issue was later addressed in the
tribe's resolution of Nov. 4, 1975 (Exh. 36)
and the BIA's "show cause" letter to the Park
Board dated Mar. , 1976 (Exh. 517). The
BIA sent a letter to the appellant in 1969
which advised that failure to comply with the
conditions contained in the Tribal Resolution
of 'July 29, 1966, could result in revocation of
the easement. However, this letter did not
make reference to federal regulations or the
question of nonuse (Exh. 8).
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the Lummi Business Council, and
second, that the prospects for such
agreement were frustrated by the
actions of an uncooperative tribe
(Appellant's Brief on Exceptions,
at 4).

The testimony indeed shows that
the tribe expected to be consulted
on'the nature of any easement im-
provement and that no improve-
ments were -to be made until after
appellant acquired the uplands of
the island and negotiated a lease of
the tidelands (Tr. 269-270).1 9

[5] The BIA official who drafted
the 1966 Resolution for the tribe
testified that the intent of the ease-
ment grant was that an improve-
ment to the right-of-way would be
completed before the easement could
be opened (Tr. 346,347). The Board
holds that this interpretation is con-
sistent with all other conditions of
the right-of-way. and particularly
the matter of shellfish protection.

Because the appellant opened the
right-of-way to the public before
improvements were constructed, we
hold that the BIA was entitled to
cancel the easement pursuant to 25
CFR 16l.20(a).2 -

"9 Appellant took this position, in its brief
on exceptions: "It is equally undisputed * * *
that Appellant and the tribe contemplated
that the improvements were not. to be con-
structed until after uplands had been ac-
quired and the tidelands leased." (At p. 7.)
The foregoing statement is also noteworthy
because it conveys appellant's understanding
that a tidelands lease had to be completed.

20 This section provides that a right-of-way
is terminable for: "(a) Failure to comply

C. Was Terinination EquitaUe

Judge Luoma concluded that the
Department should uphold termi-
nation of the right-of-way notwith-
standing that the Park Board has

-expended money and effort to pur-
chase property on Portage Island
and that the BIA did not. act
promptly to preserve the trust es
-(Recommended Decision, 12). We
concur and incorporate by reference
his findings and conclusions in this
regard.

The following additional opin-
ions are furnished.

While there is ample support for
appellant's claim that the Lumni
Indian Tribe unilaterally decided in
1972 that it did not want to go
ahead with plans for a park on
Portage Island, the record is con-
vincing that this change of attitude
occurred only after the appellant
breached important conditions of
the right-of -way grant. The rela-
tionship between events was miade
plain (Tr. 208, 209).

Further, although the . Park
Board has invested substantial
funds towards acquisition of land
on Portage Island, it possesses a
valuable piece of real estate and
may yet achieve some tidelands
rights.

with any term or condition of the grant or
the applicable regulations." The foregoing pro-
vision was quoted to appellant in the BIA's
Apr. 9, 1971 notice of violation (Exh. 15) and
its subsequent notice dated Mar. 8, 1976 (Exh.

7).

252-370-78 7
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u Finally, when the equities are
weighed it cannot be overlooked
that the Lummi Indian Tribe,
which has long been poor, never de-
rived a dollar from an unsuccessful
easement plan.

There remains the common in-
terest of both sides that Portage Is-
land be perpetuated as a wilderness
area. But for the right-of-way
which was granted, it would likely
not be so now. The Board is hopeful
that a natural park can yet be es-
tablished on Portage Island to the
satisfaction of the Lummi Indians
and all residents of Watcom
County.

SUMMARY

The issue in this appeal has been
whether the termination of appel-
lant's right-of-way should be up-
held. The Board holds that it should
on the basis that conditions of the
right-of-way grant, which were pri-
marily imposed to protect the shell-
fish culture of the Lummi Indian
Tribe, were violated by appellant in
two ways: (1) appellant opened the
right-of-way to public use before
completion of a tidelands lease
agreement; and (2) appellant
opened the right-of-way to public
use before construction of improve-
ments on the right-of-way.

ORDER

The appeal is dismissed.
Because the Secretary has re-

served the right to review this deci-
sion upon request by any interested

party, the above Order will not be
made effective for a period of sixty
(60) days from the date of this de-
cision in order to allow sufficient
time for the submission of review
requests to the Secretary. A timely
request for review shall stay the ef-
fectiveness of this decision.

Wm. PHILIP HORTON,
Adninistrative Judge.

AE CONCUR:

ALEXANDER H. WILSON,

Chief Administrative Judge.

MITCHELL J. SABAGH,

Administrative Judge..

RECOMMENDED D CISION

BACKGRO UND

On Sept. 16,1976, the Whatcom County
Park, Board (appellant) appealed a de-
cision of the Portland Area Director, Bu-
reau of Indian Affairs (Respondent)
which terminated a right-of-way over the
tidelands of the Lummi Indian Tribe. On
Nov. 9, 1976, the Acting Deputy Commis-
sioner of Indian Affairs referred this ap-
peal to the Interior Board of Indian
Appeals in accordance with 25 CR 2.19
(a) (2).' By order dated Nov. 12, 1976,
the Interior board of Indian Appeals, pur-
suant to 43 CFR 41,2 referred this matter

IThat section provides, in part.:
"(a) Within 30 days after all time for

pleadings (including extension granted) has
expired the Commissioner of Indian Affairs
shall:

* * * * * * *

"(2) Refer the appeal to the Board of
Indian Appeals for decision."

2 That section provides, in part:.
"The Office of Hearings and Appeals, headed

by a Director, is an authorized representative
of the Secretary for the purpose of hearing,



938] ADMINISTRATIVE APPEAL OF WATCOM COUNTY PARK 953
BD. (APPELLANT) V. AREA DIRECTOR, PORTLAND AREA OFFICE, BUREAU
OF INDIAN AFFAIRS (RESPONDENT), LUMMI INDIAN TRIBE (INTERVENOR)

Novenber 28, 1977

to the Chief Administrative Law Judge
for a fact-finding hearing de novo. A hear-
ing' was held on Jan. 11 to 13, 1977, in
Bellingham, Washington. At the hearing,
the Lummi Indian Tribe was permitted
to join the proceeding as an intervenor.

Portage Island and the tidelands that
surround it are part of the ummi Indian
Reservation (Tr. 15). In 1966, appellant
entered into negotiations with the Lmni
Tribe for the creation of a park on Por-
tage Island. The park would be reached
by a right-of-way across tribal tidelands.
The park, as first envisioned, was to in-
clude the land on Portage Island as well
as a recreational lease of the tidelands
which surround the island.
* For purposes of this administrative ap-
peal, the validity of the original grant
of the right-of-way and respondent's au-
thority to terminate such rights-of-way
are not at issue (Tr. 7, 8) .'

considering and determining, as fully and
finally as might the Secretary, matters within
the jurisdiction of the Department involving
hearings, and appeals and other review func-
tions of the Secretary. Principal components
of the Office include (a) a Hearings Division
comprised of administrative law judges who
are authorized to conduct hearings in cases
required by law to be conducted pursuant to 5
U.S.C. see. 554 [1970], * * and hearings in
other eases arising under statutes and regula-
tions of the Department, * * .

"(2) Board of Idian Appeals. The Board
decides finally for the Department appeals to
the head of the Department pertaining to (i)
administrative actions of officials of the Bu-
reau of Indian Affairs, issued under Chapter I
of Title 25 of the Code of Federal Regulations,
in cases involving determinations, findings
and orders protested as a violation of a right
or privilege of the appellant, ( ' *." (Foot-
note omitted.)

a25 CFR 161.5, Application for right-of-
way, provides, in part:

"Written application e * * for a right-of-
way shall be filed with the Secretary. The
application shall cite the statute or statutes
under which it is filed and the width and
length of the desired right-of-way, and shall
be accompanied by satisfactory evidence of
the good faith and financial responsibility of
the applicant; * Except as otherwise pro-

ISSUES,

The first issue is whether appellant
fulfilled the conditions contained in: the
1966 Tribal Resolution.

A) The first sub-issue is a determina-
tion of the applicable law governing in-
terpretation of the 1966 Resolution.

B) The second sub-issue is whether ap-
pellant was required to acquire all land
on Portage Island.

C) The third sub-issue is whether the
right-of-way grant necessitated that a
tidelands lease agreement be completed.

D) The fourth sub-issue is whether the
newspaper article of May 14, 1970, con-
stituted a breach of the right-of-way
grant.

El) The fifth sub-issue is whether Ap-
pellant .was required to make improve-
nents across the right-of-way.

vided in this section, the application shall
be accompanied by a duly executed stipula-
tion 4 * * expressly agreeing to the following:

"(a) To construct and maintain the right-
of-way in a workmanlike manner.

"(b) To pay promptly all damages and com-
pensation * * * determined by the Sectetary
to be due the landowners and authorized
users and occupants of the land on account
of the survey, granting construction and
maintenance of the right-cf-way

"(c) To indemnify the landowners * 4 4 for
loss of life, personal injury and property dam-
age arising from the construction, mainte-
nance, occupancy or use of the lands by the
applicant, * *. -

"(d) To restore the lands as nearly as may
be possible to their original condition upon the
completion of construction to the extent com-
patible with the purpose for which the right-
of-way was granted.

" (e) To clear and keep clear the lands
within the right-of-way to the extent com-
patible with the purpose of the right-of-
way * *

% * % 5 * * *

"(h) To build and repair such roads,
fences, and trails as may be destroyed or
injured by construction work * *

* * *: 4 * * *

"(k) That the applicant will not interfere
with the use of the lands by or under the
authority of the landowners for any purpose
not inconsistent with the primary purpose for
which the right-of-way is granted."
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The second issue is whether the right-
of-way should have been terminated un-
der 25 CFR 161.20.'

A) The first sub-issue is a determina-
tion of the purpose for which the right-
of-way was granted.

B) The second sub-issue is what con-
stituted the reasonable time within which
improvements were to be constructed.

C) The third sub-issue is whether a
termination of the right-of-way is equi-
table.

,Disc ssion, Findings and Conolusions

Portage Island consists of approxi-
mately 1,000 acres and is connected to the
mainland by a strip of tidelands known
as the "portage." At low tide, the portage
is crossable by foot or vehicle. At high
tide, the waters of Bellingham Bay flow
across the portage. The subject right-of-
way crosses the portage; (Tr. 21).

Years before this controversy, Portage
Island had been entirely allotted to indi-
vidual Indians, however, these allot-
ments of land did not include the tide-
lands which surround the island (Tr.
20-22). The tidelands are held in trust
by the United States for the use and
benefit of the Lummi Indian Tribe,
United States v. Boynton, 53 F.2d 297
(9th Cir. 1931).

In 1965, appellant, a municipal cor-
poration organized under the laws of the
State of Washington, was created to set

4 That section provides, in part:
"All rights-of-way granted under the regu-

lations in this part shall be terminable in
whole or in part upon 30 days written notice
from the Secretary mailed to the grantee at
its latest address furnished in accordance
with § 161.5(j), for any of the following
causes:

" (a) Failure to comply with any term or
condition of the grant or the applicable regu-
lations

"(b) A nonuse of the right-of-way for a
consecutive 2-year period for the purpose for
which it was granted;

"(c): An abandonment of the right-of-way.
"If within the 30-day notice period the grantee
fails to correct the basis for termination, the
Secretary shall issue an appropriate instru-
ment terminating the right-of-way. * * "

up and administer a system of county
parks. Accordingly, appellant designated
certain areas in Whatcom County which
were appropriate for use as water-front
parks. Portage Island was a high pri-
ority in this designation (Tr. 11, 12).
Development of the island would serve
appellant as an excellent park facility
and would serve the Tribe by providing
jobs for tribal members as well as in-
come from lease of tidelands surround-
ing Portage Island (Tr. 19, 351).

When appellant initiated negotiations
with the Tribe, both parties intended
that a right-of-way providing access to
Portage Island, and a lease of the tribal
tidelands surrounding the island, would
be concluded simultaneously. However,
the Tribe gave its consent to the grant
of a right-of-way before a lease of the
tidelands was agreed upon (Tr. 351).
The Tribe waived its right to monetary
compensation for appellant's use of a
200-foot wide right-of-way because the
tidelands over which the right-of-way
passed were considered to be part of the
tidelands to be leased by appellant at a
later date (Tr. 347, 351-52).

On July 29, 1966, the Lummi Business
Council enacted a resolution which gave
consent to the right-of-way (Exh. 1).
The Lummi Business Council is the gov-
erning body of the Lummi Tribe.

In 1966 and 1967, intense negotiations
were held concerning lease of the tide-
lands. In 1968 and 1969, negotiations
were less frequent (Tr. 11-13-) Notwith-
standing the lack of progress in negoti-
ating a tideland lease, appellant ac-
quired property on Portage Island. Ac-
quisition of the property did not include
any tideland interest because of the tide-
land's trust status. To date, appellant
has acquired all but two interests-in land
on Portage Island (Tr. 11).

All lands in question are located in
Whatcom County. Acquisition of land
by appellant on Portage Island does not
affect reservation boundaries (Tr. 13-
16).

The first issue is whether the condi-
tions contained in the 1966 Tribal Reso-
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lution, which gave consent for. the right-
of-way, were fulfilled-

The Resolution which granted the
right-of-way across the Portage, contains
a number of conditions which are limita-
tions upon the grant of the right-of-way.
Several of these conditions are ambigu-
ously worded. This necessitates interpre-
tation of the language used 'there.

The first sub-issue is a determination
of' the applicable law governing interpre-
tation of the 1966 Resolution'.

The Tribe contends that the rules of
statutory construction must be applied to
ascertain intent where the 1966 Tribal
Resolution is ambiguous. The basis of
this contention is that an Indian Tribe
is analogous to any other local govern-
ment, and that a resolution of the Tribal
Business Council has the force of law
upon the Lummi Indian Reservation.

I find that Federal contract law is ap-
plicable to the subject 'controversy. On
Aug. 14, 1967, appellant's application for
the right-of-way, which included the 1966
Resolution, was recorded. Although the

grant of the right-of-way constituted a
grant of an interest 'in land, the 1966
Resolution was a contract whereby the
Tribe gave its consent to the right-of-way
in return for the fulfillment of certain

conditions by appellant.,A resolution of
the Business Council has the force of law
upon the Tribe, however, the 1966 Resolu-
tion was written as a result of, and was
directed to, negotiations which took place
between the-Tribe and appellant. In,1966,
both the Tribe and appellant were 'work-
ing toward a common goal, i.e.. the de-
velopment of a park on Portage Island.
The 1966 Resolution was written, adopted
and agreed to in an atmosphere of coop-
eration. Both parties assumed that, coop-
eration would prevail and the language
of the resolution must be viewed in that
context (Tr. 377):. Adnministrative Appeal
of Brown County, Wisconsin, IBIA 74--
32-A (June 27, 1974). '

The second sub-issue is whether appel-
lant was required to purchase all land on
Portage Island.

Prior to 1966, three types of land own-
ership existed: on Portage Island; i.e.,
land held in fee by Indians, land held in
fee by non-Indians, and land held by the
Government in trust for Indians (Tr.
33). The land now owned by appellant
is owned in fee (Tr. 13, 239).

During 1965 and 1966, several non-In-
dian owners of fee land on the island
planned to subdivide their land for sale
to other non-Indians. Both the Tribe and
appellant wanted to prevent individual
development of the island through such
subdivisions (Tr. 33-34, 62, 169, 174, 264,
228).

Although appellant did not acquire all
of the land on Portage Island, appellant
has acquired the ownership of substanti-
ally all land there (Tr. 11). The land
which is not owned by appellant consists
of two relatively small tracts (Tr. 58).
These tracts are: owned by members of
the Lummi Tribe. One tract is owned in
fee, the other is held in trust by the U.S.
Government for individual Indians (Tr.
260, 261. 307, 308, 317).

On June 8, 1971, a cotenant of the tract
held in trust conveyed a 1/2,000 interest
to the Tribe as a gift (Exh. L-3, Tr. 25,
308). This was done to prevent appellant
from. acquiring that interest through con-
demnation proceedings (Tr. 320-23).
Land held in trust for Indians. is con-
veyed through mechanisms set up by re-
spondent,: but neither the Tribe nor re-
spondent induced or encouraged the mak-
ing of this gift deed to the. Tribe (Tr.
261, 311-312).,

Federal law allows the condemnation

of lands held in trust-for individual In-
dians (25. U.S.C. § 257 (1970)), but there
is no provision of Federal law which al-
lows the condemnation .of lands held in
trust for an Indian, tribe, United States
v. 10.69. Acres, etc. Yakima City, 425 F.
2d 317 (9th Cir. 1970).
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That provision of the tribal resolution
which deals with the acquisition 'of land.
on Portage Island states that the right-of-
way is granted contingent upon the area
known as "Portage Island" being
acquired for governmental park purposes
only.

Appellant contends that there was no
100 percent acquisition requirement and
if there were such a requirement,
respondent's action in approving trans-
fer of an interest in land to the Tribe was
a breach of the requirement (Tr, 89, 112).

Respondent contends that the subject
language required appellant to purchase
the entire island and develop the land for
public use (Tr. 342, 338, 339).

I find that there was no 100 percent
acquisition requirement contained in the
Tribal resolution. The 1966 Resolution
did not state that all land must be
acquired, the resolution only stated that
Portage Island would be used only for
park purposes. The most logical way of
preserving Portage Island solely for gov-
ernmental park purposes is the acquisi-
tion of 100 percent of the island by ap-
-pellant. However, it does not follow-that
a 100 percent fee acquisition of the island
is the only method available. Situations
are conceivable whereby appellant could
assure use of the island solely for govern-
mental park purposes without total
acquisition of the land there. An example
of such a situation would be the use of
strict scenic easements.

Appellant had initiated condemnation
proceedings against land which it could
not buy outright, including the two plots
discussed above (Tr. 67, 68, 317). Until
the' mid 1970's appellant continued to
negotiate for these areas (Tr. 51). In
effect, appellant, by its acquisitions and
continued negotiations for acquisition,
was assuring that Portage Island would
be used for park purposes only.

Appellant's contention that respondent
should not have allowed the conveyance
of an interest to the Tribe because such
was inconsistent with a 100 percent
acquisition requirementis fnot valid. Re-
spondent has a fiduciary duty to both in-

dividual Indians and to- the tribe. Each
duty is independent from the other (Tr.
478, 479). I have found that there was no
100 percent requirement. This finding is
based upon the wording of the document
and the situation which existed when the
resolution was drafted. That the Tribe
may have gained a 1/2,000 interest in
land on Portage Island is not inconsistent
with Portage Island's status as a park.
Similarly, that the appellant has not
acquired all land on the island does not
necessarily threaten the park status of
the island. To date, appellant has
acquired substantially all of the 1,000-
acre island and, therefore, has sub-
stantially complied with its duty to pre-
vent the land on Portage Island from
'being used for other than park purposes.

The third sub-issue is whether the 1966
Resolution necessitated that a tidelands
lease agreement be completed.

Since the Tribe agreed to grant im-
mediate access to the park by means of a
right-of-way and since no monetary bene-
fit accrued to the Tribe under the right-
of-way grant, but rather was deferred
and was to be included in the tidelands
lease, the Tribe contends that a reason-
able time limit was implied for conclusion
of the tideland lease (Tr. 347, 351, 420)
and that the right-of-way could not be
opened for public use until such a lease
had been completed, (Tr. 263, 293, 295,
300).

The grant of the right-of-way consti-
tuted a complete contract. To be enforce-
able, an agreement to make, a future
contract must specify all material and es-
sential terms with none left to be agreed
upon as the result of future negotiations.
The 1966 Resolution merely anticipated
that a tidelands lease would be nego-
tiated at some future time. No material
and essential terms of that~ lease were
specified. I find, therefore, that the 1966
Resolution did not necessitate that a tide-
lands lease be completed.

The fourth sub-issue is whether the
newspaper article of May 14, 1970, con-
stituted a breach. of the right-of-way
grant.
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The 1966 Resolution states that prior
to opening the right-of-way to public ac-
cess, negotiations for the use of the tide-
lands will be undertaken, between the
parties, in good faith.

Appellant commenced negotiations to
obtain a lease of the tribal tidelands sur-
rounding Portage Island in 1966. From
1966 to 1969, there were meetings between
appellant and the Tribe to negotiate
mutually agreeable terms and conditions.
These meetings produced several pro-
posed leases (Exhs. W-1, B-2 through
B-7). The last draft of a proposed lease
was prepared and received in 1969 (Exh.

As late as Dec. 8, 1971, appellant made
a new offer with. respect to the amount
of renttobe paid (Exh. 23; Tr. 53). How-
ever; the recreational use of the tidelands
was never leased to appellant.

Appellant recognized that any lease
would require a balance between use of
the tidelands for recreational purposes
and their use for aquaculture (Tr. 137,
E143). Notwithstanding,'appellant did not
prepare plans to advise the Tribe as; to
how many people were expected to use
the park, what activities were to be of-
fered, what improvements were to be
made nor where they were to be located
(Tr. 289).V

The Tribal Resolution of 1966 does not
specifically require either party to pro-
tect tribal tidelands, however, the pro-
tection of the tidelands is an essential
part of the right-of-way grant. All parties
intended that tribalinterests in the tide-
lands would not be damaged by the de-
velopment of the park. The Tribe, how-
ever, concedes that charging appellant
with the sole duty of providing tidelands
protection is unreasonable and contrary
to- the intent of the 1966 resolution (Tr.
78, 84-87, 115, 203).

In a newspaper article of May 14, 1970,
appellant's Director was quoted as say-
ing that Portage Island is 1,000 acres of
undeveloped land, accessible by a hike

or by boat, but that the park's develop-
ment plans had not been determined. The
article further stated that appellant had
a 200-foot wide right-of-way across the
tidelands so that the public could get to
the island (Exh. 11). Later, appellant
qualified the article by adding that the
public must obtain permission from the
Tribe to use the tidelands (Tr. 55, 56).

Appellant has no park police and took
no steps to patrol Portage Island. Al-
though non-Indian use of the island in-
creased after the newspaper article of
May 14, 1970, appellant made only token
attempts to preserve tribal interest in
the tidelands (Tr. 432). Appellant did not
provide financial assistance to the Tribe
for tideland protection.

On May 26, 1970,. the Lummi Council
adopted a resolution to revoke the right-
of-way because appellant had failed to
comply with Tribal conditions. The res-
olution stated that the May 14 article
constituted an opening of the right-of-
way to public use and as such was a cause
for revocation (Exh. 12).
* Appellant contends that it had under-
taken negotiations in good faith as evi-
denced by the many negotiation sessions
since the drafting of the 1966 Resolution.

Respondent contends that appellant's
lack of planning for development of the
park and tidelands did not constitute
negotiating in good faith because it evi-
denced appellant's failure to recognize the
genuine concerns of the Tribe and to
make reasonable attempts to resolve those
concerns (Tr. 99).

I find that the newspaper article of
May 14, 1970, did not constitute a breach
of' the right-of-way. On its face, the mean-
ing of the disputed condition is clear:
upon commencement of good faith nego-
tiations, the right-of-way may be opened
to the public.

All'the patties agree that, at least until
'May 1970, the negotiations were reason-
able and fair. Good faith negotiations,
therefore, had been undertaken and ap-
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pellant had a right, absent other con-
siderations, to open the right-of-way to
public access.

That appellant may have failed to rec-
ognize the genuine concerns of the Tribe
in the lease negotiations alone is not evi-
dence of bad faith in those negotiations.
However, appellant initiated the whole
concept of a park on Portage Island (Tr.
37, 38). Appellant, therefore, should have
been more responsive to the Tribe when
the * Tribe requested proposed plans and
provisions for protection of aquaculture
on the tidelands.

The fifth sub-issue is whether appellant
was required to:: make improvements
across the right-of-way.

The 1966 Resolution provided that if
for any reason the area known as "Por-
tage Island" shall cease to be a county
park, the right-of-way with improvements
shall automatically revert to the Tribe.

Appellait contends that this provision
merely envisioned that negotiations
would be held to determine what type of
improvements would be made.

Respondent contends that the 1966 Res-
olution obligated appellant to make im-
provements across the right-of-way (Tr.
345-46).

The right-of-way was to be improved
by the construction of a causeway (Tr.
260, 345-46). In its application to acquire
funds, appellant indicated that the cost
of constructing a causeway would be a
major development cost (Exh. W-2).
Thus, at the time the Business Council
gave its consent for the right-of-way, all
the parties contemplated that improve-
ments would be constructed (Tr. 175,
176). I find, therefore, that appellant was
required to make such improvements up-
on the right-of-way.

The second issue is whether the, right-
of-way should have been terminated un-
der 25 CFR 161.20. *

In 1970, the Lummi Business Council
concluded that appellant had violated
several conditions of the right-of-way

grant. On May 26, 1970, the Council en-
acted a resolution to revoke the right-of-
way (Eih. 12). On Apr. 9, 1971, respond-
ent notified appellant by letter that ap-
pellant had 30 days to show cause why
the right-of-way should not be terminated
for failure to comply with the conditions
set forth in the 1966 Tribal Resolution
(Exh. 15).

In response, appellant offered to pur-
chase land on Portage Island from two
of the remaining owners (Exhs. 16 and
17). Appellant also suggested a time and
place for renewing negotiations for the
lease of the tidelands surrounding Por-
tage Island (Exh. 18).

Respondent, however, did not termi-
nate the right-of-way upon the expira-
tion of the 30-day period. A notice of
intent to terminate was not given until
approximately 5 years later. During this
5-year gap, appellant continued efforts
to lease the tribal tidelands (Exh. 23-
32).

On Nov. 4, 1975, the Lummi Business
Council enacted a resolution which re-
quested that respondent declare the
right-of-way null and void. This resolu-
tion stated that appellant had failed to
use the right-of-way for the purpose for
which it was granted (Exh. 36). On Mar.
8, 1976, respondent informed appellant
that the right-of-way would be termi-
nated unless the conditions of the 1966
Resolution were complied with within
30 days (Exh. 37). After a review of the
situation, respondent had concluded that
the conditions upon which the Tribe had
consented to the right-of-way had not
been fulfilled (Tr. 405).

The first sub-issue is a determination
of the purpose for which the right-ofl
way was granted.
- Appellant began its purchases: of. land

on Portage Island using locally gener-
ated money. Later, appellant realized
.that additional funds were available
from Federal and State agencies if ap-
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peliant could show access from the main-
land to Portage Island (Tr. 498). There-
fore, appellant asked the Tribe to im-
mediately grant a right-of-way to assure
the funding agencies that access existed
to the island.

Since the right-of-way was granted to
satisfy funding agencies that access
existed to Portage Island, appellant con-
tends that there was no breach because
the right-of-way was used, throughout,
for the purpose for which it was granted
(Tr. 16-17).

As the beneficial owner of the tidelands
surrounding Portage Island, however, the
Tribe, through its governing body, could
withhold -or give consent for a right-of-
way. The Tribe could attach such terms
and conditions to its consent as it deemed
necessary or appropriate. Appellant
recognized that the Tribe's consent was
granted subject to the terms and condi-
tions imposed by the Tribe's 1966 Resolu-
tion (Tr. 19, 153). Further, 25 FR
161.20(a) provides that failure to comply
with any term or condition of a grant is
cause for termination of the right-of-way.

In effect, although appellant may have
requested the right-of-way merely to get
outside money, the conditions contained
in the 1966 Resolution were an inalien-
able part of the grant. The grant there-
fore, is terminable if any condition
attached to the grant is unfulfilled.

Earlier, I found that appellant was
obligated to make improvements across
the right-of-way as a condition of the
1966 Resolution. The second sub-issue is
when were those improvements to be con-
structed.

Proposed lease agreements were drawn
up by- respondent in 1967 and in 1969.
Neither of these- lease proposals were
agreed to by the parties, however, after
the second lease proposal in 1969 re-
spondent and the Tribe began to raise the

issue of abandonment or non-use of the
right-of-way (Tr. 49).

The 1966 Tribal Resolution provides
no time limits for construction of im-
provements, however, 25 CFE 161.20(b)
states that a grant of a right-of-way may
be terminated if it has not been used for
a consecutive 2-year period for the pur-
pose for which it was granted. Although
the subject right-of-way was a means by
which appellant got Federal money for
construction of a park on Portage Island,
the construction of improvements there
was an equally important use for which
the right-of-way was granted (Tr. 17-
19).

Since the issue of non-use was first
raised by respondent and the Tribe in
1969, I find that the 2-year time period
began to run, at very latest, at that time.
To date, appellant has not constructed im-
provements across, the right-of-way. This
constitutes a breach of a condition of the
right-of-way grant. The grant was, there-
fore, properly terminated.

The third sub-issue is whether a termi-
nation of the right-of-way is equitable.

Eight years elapsed between the first
order to show cause issued by respondent
and respondent's termination of the
right-of-way (Tr. 451-484). Appellant
expended money and effort to purchase
property on Portage Island both before
and during this 8-year gap (Tr. 19-20).
Appellant contends that, because of lack
of diligence, respondent should not be
allowed to terminate the right-of-way.

I find that the Tribe is entitled to
termination of the right-of-way notwith-
standing that respondent was extremely
slow to act. The fact that respondent let
so much time pass between its show cause
letter and its termination of the right-of-
way is not cause to invalidate the
termination. i

Since respondent holds the subject
tidelands, including the area over which
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the right-of-way passes, in trust for Ithe
Luinmi Tribe, respondent has a fiduciary
duty to the Tribe. Respondent, therefore,
is held to the highest standard of care
when dealing with the trust property,
Seminole Nation v. United States, 316
U.S. 286, (1942); Roclbridge. v. Lincolrn,
449 F.2d 567 (9th Cir., 1971) ; Coomes v.
Adkcinson, 414 P. Supp. 975 (D.S.D.,
1976). Respondent's duty is to act to pre-
serve and protect the trust res whenever
reasonable and proper, Sessions, Inc. v.
Morton, 348 F. Supp. 694 (C.D. Calif.
1972). Aff'd, 491 P.2d 854 (9th Cir., 1974).

Notwithstanding that respondent did
not act promptly to preserve and protect
the trust res, i.e., the Tribal tidelands,
that slowness to act should not be im-
puted to the Tribe. Since a condition of
the grant of the right-of-way was not ful-
filled, the grant failed and the Tribe is
entitled to termination of the right-of-
way.

The proposed findings of fact and con-
clsions of law submitted by the parties
have been considered and, except to the
extent that they have been expressly or
impliedly affirmed in this decision, they
are rejected on the grounds that they are,
in whole or in part, contrary to the facts
and law or because they are immaterial.

ORDER

The appeal is dismissed.

L.;K. LuoMA,
Chief Administrative Law Judge.

EVERETT L. PRITT

8 IBMA 216

Decided November 30, 1977

Appeal by the Mining Enforcement and
Safety Administration from a decision

by Administrative Law Judge Edmund
M. Sweeney dismissing a civil penalty
proceeding under sec. 109(c) (30
U.S.C. § 819(c) (1970)) of the Federal
Coal Mine Health and Safety Act of
1969 in Docket No. MORG 76-56-B.

Reversed and remanded.

Federal Coal Mine Health and Safety
Act of 1969: Penalties: Elements of
Proof

Although the fact of violation of a man-
datory health or safety standard by a
corporate coal mine operator is a neces-
sary element of proof, such proof is not
legally required to be established in a
separate or consolidated proceeding
against such operator as a condition
precedent to instituting a proceeding
against an agent of such operator under
sec. 109(c) of the Act. 0 U.S.C. §.819(c)
(1970) .

APPEARANCES: T. Philip Smith,
Esq., for appellant Mining Enforce-
ment and Safety Administration.
Everett L. Pritt did not participate in
this' appeal.

OPINION BY CHIEF ADMIN-
TSTRATIIVE JUDGE DOANE

INTERIOR BOARD.OF MINE
OPERATIONS APPEALS.

Background

On Nov. 13, 1975, a fatal roof fall

accident occurred in the No. 41
Mine of Bethlehem Mines Corpora-
Lion (Bethlehem)' which resulted
in the' death of miner Harry L.
Henderson. An investigation of the
acident Was conducted by the Min-
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ing Enforcement and Safety Ad-
ministration (MESA) and a re-
port of the investigation was com-
piled by Richard J. Vasicek, Fed-
eral coal mine inspector. The report
states that on the 8 a.m. to 4 p.m.
shift of Nov. 13, 1975, the roof con-
trol plan was not being complied
with and that the accident was
caused by improper pillar extrac-
tion. On Nov. 14, pursuant to sec.
104(c) (1) of the Federal Coal
Mine Health and Safety Act of
1969 (the Act), Notice of Viola-
tion No. 1 ALC/RJV was issued to
Charles Wolfe, mine foreman. It
described the following condition
or practice:

The sequence of pillar extraction that
is described in Drawing No. 7 of the ap-
proved roof control plan was not being
followed. Nos. 3 and 4 primary splits
were connected before the fender of No.
3 primary split was extracted which re-
sulted in a fatal roof, fall accident on
11-13-75 in the 5 south section. It was
determined; by tape measurements that
the continuous mining machine operator
had: operated such machine inby roof
supports in the primary splits, 10 and 6
feet respectively. Temporary roof sup-
ports were not installed as required by
the approved roof control plan in that
three temporary roof, supports were re-
portedly installed in No. 3 primary split
and no roof supports were installed in
the final mining of the No. 4 primary
split.

On Mar. 4, 1976, MESA filed a
petition for assessment of civil pen-
alty. against Everett L. Pritt
'(Pritt) pursuant to; sec. 109 (c) of
the Act. 30 U.S.C. § 819(c) (970).

The petition alleged that Pritt as
acting section foreman at the mine,
"knowingly authorized, ordered, or
carried out" the above violation as
an agent of Bethlehem, the corpo-
rate operator of the mine. The peti-
tion also alleged that Bethlehem
carried out the violation described
in the above notice. There is no in-
dication in the record that a copy
of the petition was served on Beth-
lehem, nor does the record indicate
whether there has been a petition
for assessment of civil penalty
against Bethlehem. Sec. 109(c) of
the Act provides:

Whenever a corporate operator vio-
lates a mandatory health or safety
standard or knowingly violates or fails
or refuses to comply with any order is-
sued under this Act or any, order incor-
porated in a final decision issued under
this Act, except an order incorporated
in a decision issued under subsee. (a) of
this sec. or sec. 10(b) (2) of this title,
any director, officer, or agent of such
corporation who knowingly authorized,
ordered, or carried out such violation,
failure, or refusal shall be subject to the
same civil penalties, fines, and imprison-
ment that may be imposed upon a person
under subsecs. (a) and (bi of this
section.

On Apr. 9, 1976, Pritt filed an
answer requesting a hearing and
denying that he knowingly author-
ized, ordered, or carried out the
violation, as an agent or otherwise.

A hearing was held in Charleston,
West Virginia, on May 18, 1976.
Pritt appeared pro se.

The Judge issued his initial deci-
sion on July 9, 1976. He determined

9601;
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that liability for the assessment of a
civil penalty against an individual
under sec. 109 (c) is contingent upon
a previous iding of a violation
committed by the corporate opera-
tor. He concluded that since Bethle-
hem was not a party in this proceed-
ing, it could not be found liable in
absentia for a civil penalty therein.
For these reasons the Judge reached
no conclusion as to the liability, if
any, of Pritt and therefore dis-
missed the proceeding.

Contentions on Appeal

MESA concedes that when an op-
erator's agent is charged with know-
ingly authorizing. ordering, or car-
rying out a violation, it must be
shown that the operator violated the
mandatory standard in question.
MESA argues however that it
proved the violation charged against
Bethlehem and against Pritt in the
instant proceeding. Citing salient
portions of the testimony, MESA
states that "the actions and admis-
sions of agent Pritt were in effect the
actions and admissions of Bethle-
hem," as to the fact of violation by
the operator, "for the purpose of
section 109(c):" (MESA Br. 9 ).
(Italics in original.) MESA re-
quests the Board to remand the case
for findings as to the individual lia-
bility of Pritt. No briefs were filed
with the Board by Pritt.

Issue 

Whether sec. 109(c) requires
proof of a previous quasi-judicial

finding of a violation by the corpo-
rate operator as an element of proof
that an agent knowingly authorized,
ordered or carried out such a viola-
tion when the sec. 109(c) proceed-
ing has not been joined with a pro-
ceeding against the operator pursu-
ant to sec. 109 (a).

Dioecuesioqi

Sec. 109(c) provides for the as-
sessment of a civil penalty against
an officer or agent of a corporate op-
erator, if that person knowingly au-
thorized or carried out a violation
by the corporation. This section
provides that such an individual
"shall be subject to the same civil
penalties, fines, and imprisonment
that may be imposed upon a person
under subsections (a). and (b) of
this sec." In his decision the Judge
concluded that:

Under the provisions of see. 109(c) of
the Act, it is a legal condition precedent
that a corporate operator be shown to
have violated a particular health or safety
standard before a person as its agent can
become subject to a civil penalty action
thereunder for knowingly authorizing,
ordering,, or carrying out the said viola-
tion.

(Dec. 11).

It was held,' therefore, that since
MESA failed to show that Bethle-
hem was previously found to. have
violated the safety standard in ques-
tion, and because Bethlehem was not

'Sec. 109(a) provides for penalties of up
to $10,000 against an operator for each sep-
arate violation, and sec. 109(b) allows for
fines or Imprisonment upon the willful viola-
tion of mandatory standards.
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joined in the present action (Dec.
8), a necessary condition precedent
to the institution of a proceeding
tinder sec. 109(c) was not met. We
disagree.

There is nothing in either the lan-
guage or the legislative history of
sec.: 109(c) which would lead to a
determination that the civil liability
of an agent thereunder is dependent
upon a previous or contemporaneous
administrative determination of the
civil liability of the corporate owner
under sec. 109 (a). Neither is the
Judge's conclusion compelled by any
due process rights of either Pritt or
his employer.

Sec. 109 (c) begins ith the
words: "Whenever a corporate
operator violates a mandatory
health or safety standard * *'

Such clause, phrased as it is in the
present tense, establishes merely an
element of a prima facie case under
sec. 109(c). There..is no. ambiguity
in this language or warrant in the
legislative history. to justify the
interpretation placed on this section
by the Judge. MESA, in assessing
the liability of an agent .pursuant
to see. 109(c), must establish that
the. corporate operator similarly
violated the standard at issue, but
such may be established in the. see.
109 (c) proceeding, in the absence ofV
the operator as a party. 2

2 In previous cases other administrative law,
judges have so proceeded in sec. 109(c) cases.
See, e.g ,:'MESA v.] Daniel. Henser, Docket No.
VINC 75-374-P (Mar. 31, 1976) MESA v.
Ronald orl, Docket No. PITT 75-445-P
(Apr. 23, 1976), ,

In a proceeding in the posture of
the present case, any findings favor-
able to MESA are, of course, bind-
ing only as to the agent and would*
be excluded as irrelevant in any
subsequent proceeding brought
against the corporate operator. In
fact a penalty might well be
assessed against an individual agent
pursuant to sec. 109(c), with the
corporate operator found not liable
for that same violation in a sub-
sequent sec.' 109(a) proceeding.
This result is inescapable' as: the
liability of the agent under sec. 109
(c) is not derivative in 'nature;
rather he is liable by virtue of' his
individual acts of omission or com-i
mission. Additionally, we can easily
conceive of a situation -where, for
whatever reason, a corporate opera-
tor elects not to contest a notice 'of
violation, and, in effect admits the
fact of violation by electing to pay
the' assessed penalty. In such in-
stance, it would be highly pre-
judicial to permit evidene' of the
operator's .admission against an
agent in the 109(c) proceeding who
wishes to contest the existence of
the violation.3

Similarly, the criminal liability
of an agent can be deternined with-
out a prior or. contemporaneous
determination of the operator's
guilt under sec. 109(b). By way of

sThis analysis comports with, the express
legislative intent that the agrent, 'under sec.
109(c), should not bear the brunt of a cor-
porate violation. Legislative History of the
Federal Coal Mine; Health and 'Sfety Act of
1969, P.,:INo.,91-178, Part-1 at 1191' (1975).

960]
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an analogy, it is not uncommon that
an accessory is found guilty in a
criminal proceeding separate and
prior to that brought against the
principal. See 21 Am. Jur. 2d,
Crimina Law, § 127. 

The Board is.concerned, as the
Judge may well have been, about a
multiplicity of proceedings when it
would be fairer and simpler to join
relatedsec.109 (a) and (c) proceed-
ings. A case such as the present one
certainly encourages the waste of
scarce adjudicative resources and
tax dollars. However,: we are unable
to, perceive any legal. basis for en-
forcing such a joinder -policy under
sec. 109 (e) in the absence of any di-
rect regulatory support therefor.
Due process demands that MESA
prove each element. of its :prima
facie case under sec. 109 (c) and that
the agent be afforded the 'opportu-
nity of fully contesting each- such
element, including the operator's
liability.

Because it was determined that
MESA failed to establish what the
Judge found to be a condition pre-
cedent in any proceeding against
Pritt, no findings were made with,
respect to whether Bethlehem had
violated the standard in question
and whether Pritt was liable, under
sec. 109 (c), for this same violation.
Therefore, having held that MESA
can proceed against an agent in the
absence of the corporate operator,
and without first proceeding
against such operator under sec. -109
(a), this case iust'be emanded in
order that the above-cited findings

may be made pursuant to .sec.
109(c).

ORDER

WHEREFORE, pursuant to au-
thority delegated to the Board by
the. Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that the decision ap-
pealed from IS REVERSED and
that the case IS REMANDED for
appropriate further prodeedings On
the merits.

DAVID DOANE,
Chief Administrative Judge.

I CONCUR:

DAVID ToRBETr,
Alternate Administrative Judge.

ADMINISTRATIVE JUDGE SOHELLEN-

BERG DISSENTING:

The legislative purpose of sec.
109(c) was not to establish a sep-
arate and distinct penalty proceed-
ing against agents, officers: and
directors of corporate operators but
rather to extend assessment of pen-
alty provisions and advance the
cause of safety. In piercing the cor-
porate veil Congress intended to
make such persons conscious Of
their individual responsibilities and
aware that as individuals they could
not hide behind the corporate status
and "knowingly" authorize, order,,
or carry out health and safety vio-
lations with impunity secure in the
knowledge that any penalties as-
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sessed would be paid out of corpo-
rate funds.

The operative part of sec. 109 (c)
is the opening phrase "Whenever a
corporate operator violates a man-
datory health or safety standard or
knowingly violates or fails or re-
fuses to comply with any order is-
sued under this Act * " which,
in my opinion, sets out a condition
precedent to any charge against an
agent, officer or director.

If there is no violation by a cor-
porate operator, there can be no
charge against an agent for know-
ingly authorizing, ordering, or
carrying out such violation.

With this in mind, I find myself
unable to agree with any interpre-
tation of sec. 109(c) which would
permit a finding of liability against
an agent for knowingly authoriz-
ing, ordering, or carrying out a vio-
lation and also permit a subsequent
finding of no liability against a cor-
porate operator, a situation which
the majority concedes to be a dis-
tinct possibility. Either a violation
occurs or it does not. I find no sup-
port for the assessment of penalty
against an agent for what later may
prove to be a nonviolation of a cor-
porate operator. Such interpreta-
tion, in my opinion, does violence
to the conscious concern and inten-
tion of the Congress that an agent
should not bear the brunt of corpo-
rate violations (See Legislative His-
tory of the Federal Coal Mine
Health and Safety Act of 1969, P.L.
No. 91-173, Part 1 at 1191 (1975)).

Furthermore, I have trouble ac-
cepting the concept of a finding of
liability against an absent corporate
operator solely for the purpose of
sec. 109(c). The liability of a cor-
porate operator for penalty arises
out of sec. 109 (a). The liability of
an agent arises out of sec. 109(c)
for knowingly authorizing order-
ing or carrying out such corporate
violation. Therefore, the liability of
the agent necessarily must be de-
pendent upon a finding of corporate
operator liability, which liability,
in my opinion, cannot be established
either solely for purposes of sec.
109 (c) or in the absence of the cor-
porate operator.

If the concept of establishing cor-
porate liability in the absence of
the operator and solely for 109(c)
purposes is accepted, it should be
applicable whether the 109(c) pro-
ceeding against an agent is held be-
fore or after a 109 (a) proceeding
against a corporate operator. How-
ever, in the situation where a cor-
porate operator is held not liable in
a prior 109 (a) proceeding, I can-
not conceive of any circumstances
where a proceeding could or would
be brought against an agent since
the 109 (a) finding would be forever
dispositive of the question of viola-
tion by the corporate operator. In
other words, the condition preced-
ent would be unfulfilled. I conclude,
therefore, that since such concept
cannot be applied equally in related
circumstances, it is unreasonable
and unacceptable.

960]
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For the foregoing reasons, I re- (c) consistent with the purposes of
spectfully dissent and would affirm the Act and intent of Congress.
the Judge's decision which I con-
sider to be a more reasonable and HOWARD J. SCHELLENBERG, JR.,

workable interpretation of sec. 109 Administrative Judge.
: : :~~~~4 '



. APPEAL OF BRILES:WING &. HELICOPTER, INC.

December 2 977

APPEAL O:F BRILES WING &
:XHELICOPTER, INC.

IECA-1158-7-77

Decided December 2,1977

Contract No. 81-0018 (Geological Sur-
vey), Office of Aircraft Services.

Government Motion To Dismiss
Denied.

1. Rules of Practice: Appeals: Dis-
missal-Rules of-a Practice: Appeals:
Motions-Rules of Practice: Appeals:
Notice of Appeal-Rules of Practice:
Appeals: Statement of Reasons
A Government motion to dismiss an ap-
peal is denied where the ground for the
motion is that the contractor failed to
raise its allegations before the contract-
ing officer prior to filing. its appeal but
the board finds that the contracting offi-
cer did have an opportunity to pass upon
the principal allegations of the con-
tractor prior to rendering his decision.

APPEARANCES: Messrs. Richard S.
Cohen, Richard T. Williams, Attorneys
at Law, Kadison, Pfaelzer, Woodard,
Quinn & Rossi, Los Angeles, California,
for the appellant; Ms. Joyce Wolfe,
Department Counsel, Anchorage,
Alaska, for the Government.

OPINION BY CHIEF
ADMINISTRATIVE JUDGE

McGRAW

INTERIOR BOARD OF
CONTRACT APPEALS

The Government has moved to
dismiss the instant appeal for lack
of jurisdiction on the ground that
the contractor "failed to raise, its

254-916- 78

allegations before the Contracting
Officer prior to, filing this appeal."

.The Government motion .is accom-
panied by a memorandum citing
cases relied upon and by affidavits
from the Chief, Branch of Con-
tracting, Office of Aircraft Services,
Alaska Region, and from the Chief,
Division of Technical Services,
: Alaska Region.

Appellant has filed a Memoran-
dum. of Points and. Authorities in
Opposition To Motion To Dismiss
Appeal, together. with, affidavits
from appellant's Director of Mar-
keting and from the General Man-
ager of Tundra Copters, a wholly
owned subsidiary of the appellant-
corporation.

For the purposes of this motion,
it is unnecessary to resolve all of the
manifest differences in the position
of the parties with respect to what
allegations were presented to the
contracting officer prior to the time
the contract was terminated for de-
fault. This is because the appeal file
itself discloses that in at least one
instance the contracting officer was
apprised of the contractor's posi-
tion that the Government was re-
sponsible for the difficulties exper-
ienced in performing the contract
before the contracting officer ren-
dered. his final decision.

It is clear that the termination
for default xwas effected by a tele-
gram dated May 26, 1977 (Appeal
File Exh. 24), in which, the con-
tracting officer found that as of the
close of business on May 26, 1977,
the contractor had failed to furnish
pilot and mechanic data required by

-84I.D. No. 12

:96790] -
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the contract and that such failure
was noti excusable. In such telegram
the contractor was also advised that
-it would be -liable for any excess
costs incurred by the Government
in reprocuring the required serv-

-ices. More than a week before the
termination for default,. the con-
tiactor had sent a telegram, marked
for the attention of the contracting
officer, from which the following is
quoted :

H2. ave found upon investigation of
your statement that "Tundras complete
Inability to. plan and execute pilot re-
quirement," ?:was di
the U.S. Geologica'
reasonably restrict!
criminatory approa
requirements.

Cannot comprehel
qualified when exiq

3. We have spar
money in an attem,
suitable requiremei

3. Contacted per
specialize in pilot pl
* 4. Made. telephor
operators in Alaska
pilots that met requL

5. Contacted O.A.
pilots known to m
ards.

(Appeal File Ex]
The position o

tractor's telegran
from which we 
was elaborated
and expanded so:
tice of appeal. b
basic, position I
same, as is illustr
ing passage from

peal, at p. 2:

3. * * [T]he Go
arbitrary and capri
its trmination of t

ure to supply qualified-pilots is a direct
result of this early capricious Govern-
ment action and is itself arbitrary, capri-
cious and unlawful

We note that Clause 3 "Default"
.of the Contract enumerates excus-
able causes of delay and that the
causes so enumerated include "(c)
* * * acts of the Government in
either its sovereign or contractual
capacity * * *." (Appeal File, Exh.
9, General Provisions, Service Con-
tracts, OAS-17 (Rev. 12-75.))

Deoision -

rectly attributable to The case before us involves an
survey Branch u- appeal by a contractor from a termi-

Iye, Closed-union, i nation for default of its contract in
Lh concerning pilots which; the contracting officer had

aid how new pilots are found the contractor's delay in fur-
sting pilots retire. nishing data required by the con-
red neither time nor tract was not exclusable and where
apt. to find pilots witht . toinpltwth the record shows that both before
its as follows: 

:ts as'followsand after the termination fr de-
* * * .- 

son:e agnfault the contractor ias charged
rsonnel agencies that 
acement. that the delays experienced in per-

ne inquiries to other forming the contract were attribuLt-
and Calif. for avail able to the Government's own ac-

[rements. : tions. The contractor also contests
.S. Boise for names of . -

. names ofthe assessment of excess costs in thes
set restrictive stand-

amount of $52,035. There is no doubt
concerning the authority to this

. 1 ) .o Board to determine the propriety of
atlnedin he on-a termination for default and the

a of Mtay 18, 1977 amount of excess costs, if any, prop-
hlave quoted bove r-n -\-- 

*ave quoted above erly assessable against the defaulted
upon considerablymepont cnide contractor. See K Square Corpora-

-wh in :toh, n- n //A Ultrascan Cornpany,
ut the ..; appellant's -

IBCA-959-3-72 (Nov. 29, -1973),
has remained the

80 I.D. 769, 73-2 BCA par. 10,363,
Hated b the ollow-

ated by thefo and cases cited therein.
the Notice of Ap-

[1] We find that the contracting
officer did have an opportunity to

ernment engaged in
cious agency action; pass upon the principal allegations
he Contract for fail- of the contractor prior to rendering
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his decision. The fact that the No-
tice of Appeal may have elaborated
upon the contractor's basic position
in certain respects does not deprive-
us of jurisdiction over the appeal
where, asihere, the central issue re-
mains the same- (i.e., the extent to
which the appellant's delay in per-
forming the contract is attributable
to Government action).

It has long been held that pro-
ceedings before boards of contract
appeals are de no-vo. See Monroe
Garment Company, Inc. v. United
States, 203 Ct. Cl. 324 (1973) ; S.W.,
Electronics & Manufacturing Corp.,
ASBCA Nos. 20698 and 20860
(June 23, 1977), 77-2 BCA par.
12,631; Bendix Field Engineering,
ASBCA No.,10124 (Nov. 8, 1966),
66-2 BOA par. 5959; and Eastern
Maintenance Company, IBCA-275
(Nov. 29, 1962), 69 I.D. 215, 1962
BOA par. 3583. Generally speaking
boards of contract appeals have
been loath to dismiss an appeal on a
technical ground, if it is possible to
make findings on the merits of the
real controversy between the parties.
See, for example, Webb Manufac-
turing Company, GSBCA No. 4063
(Oct. 3, 1974), 74-2 BCA par.
10,881.

Accordingly, the Government's
motion to dismiss the instant appeal
as beyond the purview of our juris-
diction is denied.

Wiiar F. McGRAw,
Administrative Judge Chairman.

I COOcUR:

GEORGE S. STEELE, JR.,
Administraxtie Jdge. 

APPEAL OF HARRY CLATERBOS
CO. V

IBCA-1153-5-77

Decided December 6, 1977

Contract No. 116-0001-5795, Fish
and Wildlife Service.

Motion To Dismiss Granted.:

1. Rules of Practice: Appeals: Burden
of Proof-Rules of Practice: Appeals:
Dismissal-Rules of Practice: Appeals:
Motions-Rules of Practice: Appeals:
Timely Filing

An appeal is dismissed as untimely when
it was not filed within 30 days of the
date on which the contracting officer's
final decision was received by a person
who was not employed by the appellant
but who was authorized to receive his
mail during the 6 weeks the appellant
was away on vacation. While the appel-
lant denied that such person was au-
thorized to sign a return receipt for cer-
tified mail, the Board noted that no
question of authority to sign for certi-
fied mail had been raised in the contrac-
tor's letter requesting an extension in the
time for filing the appeal and that no
such question was raised until the Gov-
ernment's motion to dismiss the instant
appeal was filed.

2. Rules of Practice: Appeals: is-
missal-Rules of Practice: Appeals:
Extensions of Time-Rules of Practice:
Appeals: Motions-Rules of Practice:
Appeals: Timely Filing-Rules of
Practice: Supervisory Authority of the
Secretary

A motion to dismiss an appeal is granted
when the appellant had failed to file an
appeal within 30 days of the date on
which the contracting officer's final de-
cision was received. Respecting the con-
tractor's argument that the 30-daytime
limit should be waived, the Board noted
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that the right to extend the time for filing
a notice of appeal had been specifically
excepted from the grant of authority to
the Board as set forth in the regulations
governing board proceedings.

APPEARANCES: Mr. ohn H. Bright,
Attorney at Law, eller, Rohrback,
Waldo & Hiscock, Seattle, Washington,
for the appellant; Ms. ean P,. Lowman,
Department Counsel, Portland, Oregon,
for the Government.

OPINION BY CHIEF ADMIN-
ISTRATIVE JUDGE McGRAW

INTERIOR BOARD OF
CONTRACT APPEALS

The Government has moved to
dismiss the instant appeal under the
captioned contract on the ground
that the appeal was untimely and
that the Board is therefore without
jurisdiction in the matter. In oppo-
sition to the motion, the appellant
asserts that the appeal was timely
filed but that, even if it were not, the
late filing should be waived since the
delay in taking the appeal did not
prejudice the Government in any
way.

Findings of Fact

1. Contract No. 14-16-0001-5795
was entered into between Harry
Claterbos Co. JV, and the Govern-
ment under date of Apr. 30, 1975, in
the amount of $831,915. The con-
tract called for the furnishing of all
labor, equipment, and supplies re-
quired to construct approximately
0.89 miles of access road to the pro-
posed Makah National Fish Hatch-
ery (Phase A), and for the con-
struction of earthwork, drainage,
seeding, and other related work at
the Hatchery (Phase B), which was

located near Neah Bay, Washing-
ton. Prepared on standard f-ormis
for construction contracts, the con-
tract included the General Provi-
sions of Standard orm 23-A (Oct.
19-69 Edition), Labor Standard'Pro-
visions, General Conditions, Special
Conditions, and separate Technical
Specifications for' Phase A and for
Phase B (Exhibits 1 and 2).'

2. The notice to proceed with the
work was given to the contractor
by letter from the contracting officer
dated May 9, 1975, which specified
that the work was to commence
within 10 calendar days after date
of receipt of the notice to proceed
and to be completed within 500 cal-
endar days after date of receipt
thereof.

3. By Change Orders 1, 2,3, and 4,
the contract amount was increased
by $65,943 to $897,858 2 and the time
for completion of the contract work
was extended to Oct. 11, 1976 (Ex-
hibits 4, 5, 6 and 10) .

4. The bid which resulted in the
award of the instant contract was
submitted by a partnership under
the name of Harry Claterbos Co.
JV, Route 1, Box 984, Astoria,
Oregon 97103. In addition to Harry
Claterbos, Jr., the partners as de-
scribed in the bid, were Wayne
Construction, Inc.-D. W. Arntzen,
President, and Claterbos, Inc.,
Harry Claterbos III, President.

The letterhead of Harry Clater-
bos Co. JV shows the address of the
company to be Routed 1, Box 984,

1 All references to exhibits are to those con-
tained in the appeal file.

2 The revised contract amount stated in
Change Order Nos. 3 and 4 are understated by
$20, apparently as a result of misreading the
revised contract amount shown in Change
Order No. 2.
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Astoria, Oregon. 97103. The address
for Claterbos, Inc., is also listed
thereon as Route 1, Box 984, As-
toria, Oregon 97103. The letterhead
shows the address of Wayne Con-
struction, Inc., to be at 3810 Stone
Way N., Seattle, Washington 98103.

o. All Change, Orders. (Finding
3) ,' and all correspondence from the
Government to the Contractor were
sent to Harry Claterbos Company
JV> or to Harry Claterbos, Route 1,
Box 984, Astoria, Oregon 97103.4
The contracting officer's decision
from which the appeal was taken
was directed to the same address and
this is the address shown in the not-
ice of appeal (Exhibits 13 and 17).
There is nothing in the record be-
fore us indicating the contractor
ever requested a different address be
used than the one set forth in the
contract.

6. In its claim letter of Sept. 17,
1976, the contractor stated:

(Item 1) Excavation, (Item 4) Bor-
row for structural engineered fill, and
(Item 6) compaction for structural engi-
neered fill over ran 14,335 cy or 55
percent.

We respectfully request that we be
paid $124,857.85 for this overrun. 14,335
cy X $8.71 (aggregate of bid items 1, 4,
and 6).

Support data for this request will be
forwarded within a few days.

3 Change Order No. 3, dated June 30, 1976,
was addressed to Harry Claterbos Co., Route
1, Box. 894, Astoria, Oregon 97103. The
apparent transposition of figures in the box
number appears not to have seriously inter-
fered with delivery for the change order was
sent by Certified Mail, Return Receipt Re-
quested (Certified No. 014692), and was re-
ceipted for by Barbara. Claterbos on July 9,
1976 (Exhibit 6).

4 The abbreviations for the words "com-
pany," "route" and "Oregon" were frequently
used.

We request a 20-day extension of time.

(Exhibit 7)..
7. By a letter to the contracting

officer under date of Oct. 13, 1976,
the contractor forwarded additional
information in support of the claim
consisting of a copy of two pages
from a notebook of the Govern-
ment's field engineer showing that
the contractor had used 40,335 cy
of engineered fill material from
July 25, 1975, to Sept. 11, 1975. The
amount so used was stated to be a
net figure reflecting an allowance of
281/2 percent for compaction. Noting
that the additional work had been
performed without additional mobi-
lizing and during the course of the
contractor's regular work, the letter
proposed a unit cost of 80 percent
of the contractor's original proposal
resulting in a revised claim of
$99,914.95. The letter concluded by
requesting a change order be pre-
pared allowing the contractor the
claimed amount and providing for
a 30-day extension of time (Exhibit
8).

8. The contracting officer's letter
of Jan. 31, 1977, denying the claim
was addressed to Mr. Harry Clater-
bos, Jr., Harry Claterbos Co., Route
1, Box 984, Astoria, Oregon 97103,
and concluded as follows:

This decision is made in accordance
with the Disputes Clause, Standard Form
23-A, and shall be final and conclusive as
provided therein; unless, within 80 days
from the date of receipt of this decision,
a written notice. of appeal (in tripli-
cate) addressed to the Secretary of the
Interior is mailed or otherwise furnished
to the Contracting Officer. The Notice of
Appeal, which is to be signed by you as
Contractor or by an attorney acting in
your behalf, and which may be in a letter
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form, should indicate that an appeal is
intended, should refer to this decision,
and should identify the contract by num-
ber. The Notice of Appeal- may include a

statement of the reasons why the decision
is considered to be the erroneous['] The
Interior Board of Contract Appeals is
the authorized representative, of the Sec-
retary of the Interior for hearing and

determining such disputes t *
This letter is my final decision concern-

ing the responsibility of the Contractor to
excavate, fill and compact the area out-

lined in bid items 2, 4 and 6 on the Makah
National Fish. Hatchery site under Con-
tract No.: 14-16-0001-5795.

Immediately below the signature
line of the contracting officer, the
following handwritten notation ap-
pears: "Attachment to Letter:
Rules, Interior Board of Contract
Appeals." (Exhibit 13.)

9. The contracting officer's deci-
sion (Finding 8), was sent by Cer-
tified Mail, Return Receipt Re-
quested (Certified No. 824375). The
receipt form is signed by one Mar-
garet M. Ronian on the line imme-
diately above the words "SIGNA-
TURE OF ADDRESSEE's
AGENT, IF ANY" but no date ap-
pears under the caption "DATE
DELIVERED." On the side of the
card on which the return address
"Division of Contracting & General
Services, U.S. Fish & Wildlife

The quoted language appears to have been
included in accordance with the require-
ments of FPR Sec. 1-1.318-1 (contracting
officer's decision under a Disputes Clause),
which also provides:

"(b) A copy of each contracting officer's
decision shall be furnished to the contractor
by certified mall, return receipt requested, or

by any other method which provides evidence
of the date of receipt of the decision by the
contractor."

Service" appears, however, there is
a postmark of February 2.1 

10. In a letter dated March 8,
1977, the contractor requested an
extension of time for the taking of
an appeal, stating:

In reference to your letter dated Jan.
31, 1977.

We have arrived home on Mar. 5,1977,
from a 6 week vacation. Your letter had
been waiting for us at that time.-

We do request an additional 20 days
extention [sic] in which to prepare an
answer to the Contracting Officer [sic]
decision.

(Exhibit 14).
11. The contracting officer re-

sponded by letter dated Mar. 11,
1977,1 in which he stated: "A re-
quest for an extension of time for
appeal has to be made before the 30
days expires, before a contracting
officer may consider a request for an
extension of time. Therefore, I

6In an affidavit which accompanied the
Government's motion to dismiss the appeal,
the contracting officer states:
- "The return: receipt shows receipt by the

Contractor's agent, but it does not bear the
date of such receipt * * The address side
of the return receipt, whereby the same was
addressed for return to me, bears a postmark
showing the date Feb. 2, 1977 i c *2" (Affida-
yit of Richard D. Mundinger, dated May 25,
1977).

7 The letter was accompanied by a copy
of an opinion from the Office of the Regional
Solicitor. Among the cases cited therein was
the case of, Refer Construction Comipany,
IBCA-209 (Oct. 20, 1960), 67 I.D. 457, 461
60-2 CA par. 2831, at 14,689, in which the
Board stated:

* * C C 

"It is correct that the Board 'has no author-
ity to waive this limitation or otherwise ex-
tend the 30-day period,' particularly in. view
of the precise language of 43 CFR 4.16:

'The Board may grant extensions of time
except with respect to the filing of the notice
of appeal.'

"However, before the appeal time has elapsed,
contracting officers may validly extend the
appeal period in the same manner as they have

the power to enter into contracts, modify, and
terminate them * * 5"

[84 I.D.
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cannot grant an extension of time"
(Exhibit 16).;

12. In support of its opposition to
the granting. of the Government's
motion to dismiss, -the appellant
submitted an affidavit, the entire
contents of which is quoted below:

I larry Claterbos, being first duly
sworn on oath, state as follows:

On Mar. 5, 1977, I arrived home from
a six week vacation and found a letter
dated Jan. 31, 1977, from Mr. Richard D.
Mundinger, Contracting Officer, denying
our claims for reimbursement for 14,335
cubic yards of excavation, structural en-
gineered fill and compaction of the struc-
tural engineered fill. Said letter also
provided that the .denial would be final
unless I appealed within thirty days from
the date of receipt of the decsion [eic].

I immediately wrote a letter to Mr.
Mundinger requesting an additional
twenty days extension in which to pre-
pare an appeal. I in turn was advised
that since my request for an extension
of time had not been made within the
appeal period of thirty days, that I could
not get an extension.

Subsequently I discussed the matter
with my attorney and belatedly filed the
istant appeal.8

The individual who signed the. receipt
for certified mail is one Margaret Roman
who had previously been requested by
myself to transfer my mail from my mail
box to my home. She had never been au-
thorized to receive certified mail and cer-
tainly was not my agent for any other
purpose than to deliver my mail un-
opened from my mail box to my home in

8 The Notice of Appeal, dated May 4, 1977,
stated:

"The contracting officer's decision was con-
trary to the ruies, terms and General Pro-
visions governing this contract No. 14-16-
0001-5795. Said decision was further errone-
ous because of incorrect interpretation* and
definition of contract terms and language as
applied to the Notice of Claim" (Exhibit 17).

order to prevent my mail box from over-
flowing during my absence.

The refusal on the part of the Contract-
ing Officer to allow me an' extension of
time in order to file an appeal, which re-
fusal was based upon the asserton.that
requests for extension can only be granted
when made within the appeal period
proper, misled me' into believing that
there was no method by which I could
have this matter reviewed.

Contentions of the Parties

In the brief filed in support of
the motion to dismiss the appeal, the
Government quotes from the Dis-
putes Clause included in the con-
tract to show that the decision of
the contracting officer becomes "final
and conclusive" unless, within 30
days from the date of receipt there-
of, "the Contractor mails or other-
wise furnishes to the Contracting
Officer a written appeal addressed
to the head of the agency in-
volved." Thereafter, the Govern-

9 "6. Disputes:
"(a) Except as otherwise provided in this

contract, any dispute concerning a question
of fact arising under this contract which is
not disposed of by agreement shall be decided
by the Contracting Officer, who shall reduce
his decision to writing and mail or otherwise
furnish a copy thereof to the Contractor. The
decision of the Contracting Officer -shall be
final and conclusive unless, within 30 days
from the date of receipt of such copy, the
Contractor mails or otherwise furnishes to
the Contracting Officer a written appeal
addressed to the head of the agency involved.
The decision of the head of the agency or his
duly authorized representative for the deter-
mination of such appeals shall be final and
conclusive. This provision shall not be pleaded
in any: suit involving a question of fact,
arising under this contract as limiting judicial
review of any such decision to cases where
fraud by such official or his representative or
board is alleged: Provided, however, That any
such decision. shall be final and, conclusive
unless the same is fraudulent or capricious or
arbitrary or so grossly erroneous as necessarily

-: . : - I; (Continued)-

973
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ment asserts that the decision of the
* contracting officer from which the
instant appeal was taken was made
on Jan. 31, 1977, and was mailed to
the contractor on that date by cer-
tified mail, return receipt requested;
that the return receipt shows the
decision was receipted for by the
contractor's agent not later than
Feb. 2, 1977; that computed in the
usual manner from the Feb. 2, 1977
date, the time for taking an appeal
expired on Mar. 4, 1977; that it was
not until Mar. 8, 1977, or 4 days after
the 30-day period for taking an ap-
peal had expired that the contrac-
tor requested a 20-day extension of
time for taking an appeal; that the
contracting officer advised the con-
tractor that a request for an exten-
sion of time to file an appeal must
be made prior to the expiration of
the 30-day period; and that since
the appeal was not timely filed, the
Board has no jurisdiction in the
matter.

Opposing the Government's mo-
tion to dismiss the appeal, appel-
lant's counsel takes exception to
what he describes as "the govern-
ment's characterization of the re-

(Continued)
to imply bad faith or is not supported by sub-
stantial evidence. In connection with any
appeal proceeding under this clause, the Con-
tractor shall be afforded an opportunity to be
heard and to offer evidence in support of his
appeal. Pending final decision of a dispute
hereunder, the Contractor shall proceed dili-
gently with the performance of the contract
and in accordance with the Contracting
Officer's decision." *

"(b) This Disputes clause does not preclude
consideration of questions of law in connec-
tion with decisions provided for in paragraph
(a) above. Nothing in this contract, however,
shall be construed as making final the decision
of any administrative official, representative,
or board on a question of law." (General Pro-
visions, Standard Form 23-A, Oct. 1969 Ed.)."

cipient of said decision as appel-
lant's agent." Elaborating upon this
position the brief states:

The individual who signed the certi-
fied mail receipt was, as the appellant's
affidavit shows, neither authorized nor
appointed to in' any manner deal with
certified mail.

* * *: * e

* * * In this case the individual who
receipted the certified mail did so for the
purely protective purpose of getting the
mail out of the mail box and into the ap-
pellant's house where it would not be de-
stroyed in his absence. 0 Certainly appel-
lant's neighbor would not be a person au-
thorized to receive ervice on behalf of
the appellantif original process were in-
volved and it seems extraordinarily un-
just to bind the appellant to the decision
of a delivery man for the United States
post office whose decision to deliver a
piece of certified mail into the hands of
a person who may or may not be quali-
fied to receive it is now operating to de-
prive appellant of his rights in this
matter.

*: C: *o e *; C.* ,

It is almost inconceivable that any rea-
sonable person could agree that the law
requiresappellant to be deprived of his
rights, for his failure to be at home at
the proper time or on the proper day that
the government chose to render its deci-
sion * *

15 Addressing this argument the Department
counsel states

"This could not be. the case. Certified mail,
return receipt requested, is not left in the
mail box. If no one is available to sign the
receipt, it is retained by the post office for a
time and then returned to sender" (Memo-
randum to Board dated July 1, 1977).

11 The Department counsel comments:
"EWhliether Margaret Roman would be

authorized to receive service of summons and
complaint is not relevant. Those are not the
requirements of the contract" (Memorandum,
note 10, supra). This view of the matter is
supported by the decided cases. See, for
example, Maney Aircraft Parts, Inc., ASBCA
No. 14863 (Nov. 2, 1973), 73-2 CA par.
10826, at 48,767.

I "Government counsel examines the ques-
tion from a different vantage point stating:



975APPEAL OF" HARRY CLATERBOS- CO. JV

December 6, 1977 

The second position advanced by
the appellant in opposition to the
motion to dismiss is grounded on the
premise that the Board has author-
ity to waive the 30-day notice' re-
quirement for taking an appeal. In
appellant's brief the argument is
stated in the following terms:

The government's brief continues to
assert the position that the rights of the
government vest after the thirty day ap-
peal period has passed when, in fact, the
well known case of Mancy Aircraft
Parts, Inc. v. U.S., 17 CO' par. 81,070
(1972), long ago disposed of this matter
when it established that Boards of Con-
tract Appeals have power, in proper cir-
cumstances, to waive or extend the am
peal period specified in the usual disputes
of laws [sic]. See also Monroe M1. apper
v. U.S., 17 CCF par. 81,288 (1972). In this
case, there is a substantial hardship
worked upon the appellant for failing to
be at his mail box at the time that the
government's decision was delivered.
Moreover, no conceivable prejudice could
flow to the government as a consequence
of allowing this appeal on the merits.` .

"[Thils is not true. In the exercise of
ordinary care and diligence, the Contractor
could and should have handled his affairs so
that timely action would have been taken on
this matter" (Memorandum, note , supra).

The question of diligence has arisen in a
number of cases involving the timeliness of
an action taken by a contractor. A recent
case in which such question was addressed is:
Fred Sehsartz, ABCA No. 20724 (May 11,
1976), 76-1 BCA par. 11,916 where the Board
stated:

"I]f the notices did not, in fact, come to
appellant's personal attention until after the
cure dates had passed, thefault must lie in the
failure of appellant and his business concern
to exercise due diligence Respondent cannot
be blamed for appellant's. carelessness In
handling its mail .and appellant may not be
permitted to benefit, at the other party's ex-
pense, from its own lack of diligence" (76-1
BCA at 57,121).

' The Government flatly contests this
assessment, asserting:

"[TIhis Is patently not true. The Govern-
ment cannot be required to go behind every

Time iness of the Appea C

A. Discwssion
Prior to considering the ques-

tions raised by the instant appeal,
there would appear to be some
value in outlining the general
principles in this area as reflected
in the decided cases. At. the outset
we note that a motion to dismiss an
appeal as untimely generally raises
questions as to (1) the date upon

which the contractor received the
contracting officer's final decision;

(2) the date on which thecontrac-
tor mailed 14 or otherwise furnished

return receipt signed for a contractor in the
space provided for "Signature of Addressee
Agent" to learn whether there is only one
person who may receive mail for a firm, and,
if so, whether the person signing was specif-
ically authorized by that individual to receive
certified mail. The resultant burden would be
highly prejudicial both to the Government and
to its Contractors" (Memorandum, note 10,
supra).

In any event, it is clear that the mere
absence of any showing of prejudice to the
Government is not necessarily dispositive of
the matter. This is evident from the language
employed by the Court of Claims in its de-
cision in the case of Monroe M Tapper and
Associates v. United States, 198 Ct. Cl. 72, 77
(1972) ("Plaintiff's position is that a waiver
must be accorded, and the appeal period en-
larged, unless the Government can show
prejudice from such enlargement. We cannot
accept that as the sole and exclusive cri-
terion * * *"). See also Maney Aircraft
Parts, nc. v. United States, 202 Ct. Cl. 54,
61 (1973) ("Prejudice to the government is a
factor to be considered, but the lack of such
prejudice does not automatically entitle the
plaintiff to a waiver. Furthermore, careless-
ness or neglect on the part of the contractor is
relevant, though not necessarily concln-
-sive * * "

t
'where timeliness of an appeal is in issue

and the mails have been used to effect delivery,
the contractor has the burden of proving by a
preponderance of the evidence that the appeal
was properly and timely mailed. Astro Indits-
tries, Ic., ABCA No. 19082 (Oct. 22, 1974),
74-2 BCA par. 10,921. Showing an appeal to
have been properly mailed entails proving
that, the envelope containing the notice of
appeal was properly addressed and carried

(Continued)

969]
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to the contracting officer the notice
of appeal, and (3) the method of
computing the. 30-day period.'
Pyramid Van Storage Company
of Monterey, ASBCA No. 14,257
(Oct. 14, 1969), 69-2 BCA par.
7952.0

It is clear that in ordinary cir-
cumstances the decision of the con-
tracting officer is required to be
mailed to the contractor at the ad-
dress shown in the contract. Vinnell
Corp. of California, ASBCA No.
3382 et al. (Nov. 8, 1957), 57-2
BCA par. 1517; Chicago Garment
Co., Inc., ASBOA No. 4657 (July
16, 1959), 59-2 BCA par. 2278

(Continued)
sufficient postage. In most instances the post-
mark is used to establish the time of mailing.
There are cases, however, where appellants
have succeeded in establishing (i) that a
notice of appeal was mailed earlier than the
time indicated by a postmark (e.g., Allied
Contractors, Inc., ASBCA No. 5254 (Mar. 12,
1959), 59-1 BCA par. 2143) or (ii) that a
notice of appeal was properly and timely
mailed even though the Government denied
having received it. Astro Industries, supra.

1u The 30 days allowed for taking an appeal
is. governed by the time that elapses between
the date when the contracting officer's de-
cision is received by the contractor and the
date when the notice of appeal is mailed to
the contracting officer. Wiscombe Painting
Company, IBCA-78 (Oct 26, 1956), 56-2 BCA
par. 1106. In computing the 30 days allowed
by the "Disputes" clause, the several boards
have uniformly followed the general rule of
excluding the date on which the appellant
received the contracting officer's decision and
including the day on which the appellant
mailed, or delivered his appeal. Gye Con-
struction Co., ASBCA No. 4756 (Jan. 7, 1959),
59-1 BCA par. 2060; Bisto Construction Co.,
IBCA-409 (Feb. 28, 1964), 71 I.D. 68, 1964
BCA par. 4120. When the 30th day falls on a
Sunday or a day that Is established as a pub-
lic holiday by Federal law, the time for ap-
pealing does not expire until the end of the
next succeeding day which is neither a Sun-
day nor a Federal holiday. Bushman Con-
struction Company, IBCA-193. (Apr. 23,
19591), 66 I.D. 156, 59-1 BCA Par. 2148. Our
rules have been modified to also include Sat-
urdays or other nonbusiness days (43 CFR
4.22(e)).

Where the contractor properly re-
quests the Government to use a dif-
ferent address, however, the deci-
sion should be sent to such address
and, in the event it is not, the ap-
peal period commences to run when
the decision is received at the desig-
nated address. General Motors
Corp., Ternstedt Division, ASBCA
Nos. 2830, 2831 (Aug. 15, 1956),
56-2 BOA par. 1041.

It is also clear that the time for
taking an appeal starts to run when
the contractor receives the contract-
ing officer's final decision and that
the Government has the burden of
proving when the contractor re-
ceives the decision. It accomplishes
this in most instances by producing
a return receipt. McBride & Wach-
tel, Govermuent Contracts, Sec.
6.90[2]. In cases where the time of
receipt of the contracting officer's
decision or a board decision 16 is in
issue, the question presented fre-
quently turns on the effect to be
given to the rebuttable presumption
that a letter properly mailed and
posted reached its destination and
was received by the party to whom
it was addressed. See Saneolmar
Industries, Inc., ASBOA No. 16879
(Dec. 12, 1972), 73-1 BA par.
9812, where an appeal was dismissed
as untimely on the basis of apply-
ing this presumption. The pre-
sumption may be invoked, however,
only if the decision is sent to the
contractor's correct address. That
address will he the address shown in
the contract unless prior to the issu-

see Vap-Air Division, Vapor Corporation,
ASECA No. 14411 (Dec. 17, 1971), 72-1 BCA
par. 9240 (Government's motion for recon-
sideration denied as untimely).
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ance of the decision the contractor
has requested that a different ad-
dress be used. In the comparatively
early case of Chicago Garment Co.,
Inc., ASBCA No. 4657 (July 16,
1959) , on reconsideration, 59-2 BCA
par. 2278,. the Government urged
that the appeal be dismissed as un-
timely, citing as authority the rule
stated in 31 C.J.S., Evidence, Sec-
tion 135a, as follows: "There is a
strong presumption that mail mat-
ter properly addressed, stamped and
mailed was received by the ad-
dressee. * * * As to registered
mail, there is a presumption that it
was delivered, and that the person
who signed the receipt therefor had
authority so to do * * *" (59-2
BCA at 10,205).

While in Chicago Garment, the
Government's motion to dismiss the
appeal as untimely was denied, on
the dual grounds that the decision
was sent to the wrong address 17 and
that the person who receipted for
it was without authority to do so,
contractors have rarely succeeded in
overcoming the effect of the pre-
sumption in cases where the evi-
dence shows that the decision was
sent to the contractor's proper ad-
dress. In many instances, such dis-
missals have involved attempts by

17 With respect to this ground, the Board
stated:

"[T]he presumption of the authority of the
person signing for the letter does not apply
unless the letter was properly addressed, and
the Government is not entitled to the benefit
of this presumption unless it is first estab-
lished that the letter was 'properly addressed'
to appellant * * The contract did not show
Traverse City as appellant's mailing address,
and at no time did appellant request the Gov-
ernment to use that address" (59-2 BCA at
10,206).

corporate contractors to deny that
receipt by a clerical employee was
receipt by the corporation for the
purpose of commencing the 30-day
appeal period contemplated by the
"Disputes" clause. See, for example,
L & V .17 achine and Tool Works,
Inc., ASBCA No. 15243 (Aug. 12,
1971), 71-2 BOA par. 9035 in which
addressing this question the Board
stated:

[T]he Disputes Clause provides that
the appeal period shall begin to run upon
receipt of the contracting officer's final
decision. It does not specify that only a
particular class of persons shall be au-
thorized to accept the communication con-
taining the decision. All that is required
is that the contractor receive a copy of
the decision. It is well known that a cor-
poration can only act through its agents
and employees. The receipt of mail is an
ordinary business function commonly and
uniformly entrusted to clerical person-
neL We know of no case, and none has
been brought to our attention by appel-
lant, which requires that the clerk who
receipts for the mail of a corporation be
an officer of the corporation or a person
authorized to bind the corporation con-
tractually. We are satisfied from the
record that the contracting officer's final
decision was delivered to appellant on
17 Apr. 1970.

Unincorporated concerns have
not been any more successful in
overcoming the effect of the pre-
sumption where the mail has been
delivered to the contractor's proper
address. Illustrative is the recent
case of Fred Schwartz, ASBCA No.
20724 (May 11, 1976), 76-1 BCA
par. 11,916 in which the Armed

Services Board stated:

Addressing the issue of the validity of
the Notices of Default in the terms posed

9691 977
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by appellant, the essential dispositive
fact is appellant's receipt of the Notices.
Appellant's assertion that the Notices did
not come to his personal attention until
after the cure dates had expired, even if
true, does not dispose of the matter. In
accordance with generally observed prin-
eiples of commercial law, codified in the
statutes of nearly every state, including
the State of California where appellant
conducts its business, appellant received
each Notice when it was duly delivered
at the place of business through which
the contract was made. Uniform C ommer-
cial Code, Sec. 1-201(26) (b)_[E]

Our findings that the Notices of De-
fault * * * were duly delivered to ap-
pellant's place of business through which
the contracts were made on 5 June 1975
and 9 June 1975, respectively, are rein-
forced by the signing of the return
receipts therefor by an employee of
appellant who had actual authority to
receive mail on appellant's behalf. It is
not a prerequisite to the effectiveness of a
notification sent to an unincorporated
business concern that the notification be
received only by an official of the concern
authorized to bind the company con-
tractually. Ban Electronics, ASBCA No.
16616, 73-2 BCA par. 10,045 (76-1 BCA
at 57121).

See also 2I7. D. Wiltner, DOT
CAB No. 73-9 (Dec. 6, 1974), 75-1
BCA par. 11,011 (appeal dismissed
as untimely where not filed within
30 days of the date when the con-
tracting officer's final decision was
received for the contractor by his
wife).

B. Decision
The principal question presented

for our decision is the date upon
which the appellant received the

15 Oregon has adopted the Uniform Com-
mercial Code including the subsection cited
without any variation. See Anderson Uniform
Comnercial Code, Sec. 1-201 :2 Local Statu-
tory Citations and variations.

contracting officer's final decision. It
is clear that under the Disputes
clause (note 9, supra), the contract-
ing officer is required to mail or
otherwise furnish a copy of his de-
cision to the contractor. For the
most part, the facts having a bear-
ing on the manner in whi6h this ob-
ligation was discharged are undis-
puted. In this case the contracting
officer (i) issued a final decision;
(ii) stated that his decision was be-
ing rendered in accordance with the
Disputes clause; (iii) gave notice to
the contractor that the decision
would, become final and conclu-
sive unless within 30 days from
the date of receipt thereof a written
notice of appeal addressed to the
Secretary of the Interior was mailed
or otherwise furnished to the con-
tracting officer; (iv) instructed the
contractor as to the contents of any
notice of appeal and as to the per-
son authorized to sign such notice;
(v) informed the contractor that the
Interior Board of Contract Appeals
was the authorized representative of
the Secretary of the Interior for the
purpose of hearing and determin-
ing contract disputes; (vi) fur-
nished the contractor with a copy of
the rules of the Interior Board of
Contract Appeals; and (vii) sent a
copy of the final decision to the con-
tractor at the address shown in the
contract by certified mail, return re-
ceipt requested (see note 5, supra).

The appellant denies, however,
that the individual who signed the
receipt for certified mail which ac-
companied the contracting officer's
final decision had any authority to
do so. In the affidavit quoted in the
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text above, the denial is couched in
the following terms:

Tie individual who signed the receipt
for certified mail is one Margaret Roman
who had previously been requested by
myself to. transfer my mail from my mail
box to my home. She had never been au-.
thorized to received certified mail and'
certainly was not my agent for any other
purpose than to deliver my mail un-
opened from my mail, box to my home in
order to prevent my mail box from over-
flowing during my absence.

Neither in the above-quoted lan-
guage nor'elsewhere in the record is
there an indication that Margaret
Roman was given any instructions
at all with respect to how she should
handle mail addressed to the con-
tractor and sent certified, return re-
ceipt requested. The record clearly
shows, however, that in the ordi-
nary course of administering the
contract prior to the issuance of the
findings, the contracting officer fre-
quently transmitted documents to
the contractor by certified mail, re-
turn receipt requested (Exhibit
Nos. 4, 5, 6, and 10). One of the
documents so transmitted was
Change Order No. 2 involving an
increase to the contract price of
$363 (Exhibit No. 5), as contrasted
with the amount involved in the re-
vised claim for which a change or-
der was requested in the amount of
$99,914.95 (Finding ). We note
that some 31/2 months elapsed be-
tween the time the contractor com-
pleted its claim presentation on Oc-
tober 13, 1976 (Finding 7), and the
contracting officer issued. his final
decision on Jan. 31, 1977. (Finding
8.)

That Margaret Ronman regarded
signing for certified mail addressed
to the contractor as within the am-
bit of the authority conferred upon
her is evident from the fact that she
signed her name on the return re-
ceipt card immediately above the
words "SIGNATURE OF AD-
DRESSEE'S AGENT. IF ANY."
(Finding 9.) It is considered sig-
nificant that no question was raised
concerning Margaret 'Roman's au-
thority to sign for certified mail in
the contractor's letter *of Mar. 8.
1977, requesting a 20-day time ex-
tension for taking 'an appeal (Find-
ing 10). In fact, no such question
was raised until the Government
filed itsI'motion to dismiss the in-
stant appeal.

[1] As we have 'previously noted
with citation to authorities, the pre-'
sumption is that mail properly ad-
dressed and bearing the necessary
Postage is received by the addressee
and that the person signing for
such mail has the authority to do so.
Where, as here, the presumption is
applicable, the burden is on the ap'
pllant to show that the recipient
was not authorized 'to receive the
mail and to'sign the receipt. NTo
such showing has been made in this
case. We, therefore, find that the
contractor received the contracting
officer's decision within the meaning
of the Disputes clause when Mar-
garet R oman received and receipted
for such decision on or before Feb.
2, 1977, and thereby started the run-
ning of the 30-day appeal period.''

In accordance with the fgeneral
rule, the 30-day periodi for taking
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an appeal commenced to run on
Feb 3 1977, and expired on 'Mar.
4, 1977. rrespective of whether
Mar. 8, 77 (the date of the ire-
quest to extend the time for taking
an appeal), or May 4, 9t7 (the
'date of the notice of appeal), is con-
sidered to be the date the appeal
'was taken, there was no timely
filing.

Waiver of the SO-day time init for
- taking'an appeal

A. Discussion
The question of whether a board

93 contract appeals has authority to
waive the 30-day time limit for tak-
ing an appeal depends upon (1) the
construction to be placed upon the
language contained in the standard
Disputes clause and () the terms
of the delegation of authority from
the head of a department or agency
to a particular board of contract
appeals. Prior to the Court of
Claims' decision in Haney Aircraf t
Parts, Inc. v. United States, 197 Ct.
Cl. 159 (1972), the various boards
of contract appeals were uniform in
holding that the filing of an appeal
within 30 days from the date of re-
ceipt of a contracting officer's final
decision was a prerequisite to the
board having jurisdiction over an
appeal. In dismissing an appeal for
lack of jurisdiction in the case of
Maitland Brothers, ASBCA No.
6607 (Feb. 25, 1966), 66-1 BCA
par. 5416, the Armed Services
lBoard of Contract Appeals stated:
JF]or more than twenty years this Board
and its predecessor Board have consis-
tently held that it does not have juris-
diction to consider and decide an appeal
unless there has been a timely appeal

from the contracting officer's decision.
See General Motors' Coi'poration,
WDBOA No. 9, 1OP 100, decided 9 April
1943,.where the Board dismissed an un-
timely appeal as beyond its jurisdiction,
saying: "When an appeal is not: taken in
time, neither this Board nor its presi-
dent as representative of. the Secretary
of War has power to act thereon." This
rule has been consistently followed to the
present time * * * (66-I BOA at 25,429).

Following the Court of Claims'
decisions in' Zaney Aircraft Parts,
Inc., supra, and in Monroe M. Tap-
per and Associates v. United
States, 198 Ct. Cl. 72 (1972), most
boards of contract appeals that have
had occasion to consider the' ques-
tion have accepted the Court of
Claims' view that the 30-day time
limitation is not jurisdictional and
that, subject to good cause being
shown, a board of contract appeals
may exercise its discretion and
waive the requirement of the Dis-
putes clause that a contractor file his
appeal within 30 days after he re-
ceives the final decision of the con-
tracting officer. See, for example,
West Coast Dredging, Inc., ENG
BCA No. 3254 (Apr. 28, 1972), 72-
1 BCA par. 9461; SWH Company,
DOT CAB No. 72-29 (June 29,
1972), 72-2 BCA par. 9570; Con-
neor, Inc., GSBCA No. 4654
(Dec. 7, 1976), 77-1 BA par. 12,-
255.19 Cf. Central Reforestation,
AGBCA No. 76-179 (Feb. 25,
1977), 77-1 BCA par. 12369 (no

19 The General Services Board took excep-
tion to the Court of Claims ruling in Maney,
supra, in runley-Walsh Construction Co.,
Inc., GSBCA No. 132 (Sept. 26, 1972), on
reconsideration, 72-2 BCA 9687. In onneor,
Inc., tewt supra, however, the General Serv-
ices Board noted that since the Court of
Claims had specifically set forth its position
to that Board in runley-Walsh Construction



98196] -APPEAL OF HARRY CLATEREOS CO. JV
December 6, 1977

authority to consider 'waiver ques-
tion where, regulation expressly
prohibits. extending the time- for
taking- an -appeal).

The Court of Claims' decision in
1aney, supra, has not been accepted

as dispositive of the question by the
Armed Services Board'of Contract
Appeals, however, as is clear from
its subsequent decision in Maney
Aircraft Parts, Inc., ASBCA No.
14363 (Apr. 28, 1972), 72-1 BCA
par. 9449, where the following state-
ment appears: "In this instance,
the Board must respectfully decline
to follow the Court of Claims' sug-
gestion concerning its discretion to
waive the requirement of appeal
within thirty days of receipt of the
contracting officer's final decision"
(72-1 BCA at 43,887).

Thereafter, acting pursuant to
the authority contained in Public
Law 92- 415,86 Stat. 652, amending
28 U.S.C. § 1491, the Court of
Claims remanded the case to the
Armed Services Board and directed
it to exercise its discretion and
determine whether the 30-day time
limit requirement should be waived
(see Haney Aircraft Parts, Inc. v.,
United States, 202 Ct. Cl. 54
(1973)). While in Haney Aircraft
Parts, Inc., ASBCA No. 14363
(Nov. 2, 1973), 73-2 BCA par. 10,-
326, the Board did comply with the
Court's directive, it made clear that
it had not altered its views with re-

(Continued)
Go., Ino. v. United tates, 206 Ct. Cl. 887
(1975), the Board now considers the matter
of waiver, citing 1 d 0 Indistries, Inc.,
GSBCA No. 4582 et al. (July 30, 176), 76-2
BCA par. 12,026 and B. C. Hedreen Corn-
pany, GSBCA No. 4259 (Apr. 15, 1975), 75-I
BCA par. 11,202.

spet to the u)'nderlying questions, as
is evidenced 4 tte follow ng state-
ment from the opinion.

At the outset, we reiterate that we
are considering this case again in its
present posture solely because of the
Court's remand order and pursuant to its
instructions. As such, we do not regard
ourselves as acting under, our Charter or
the language of the contract's Disputes
clause as written or properly interpreted.
Our actions here in these circumstances
should not be interpretedxas any modifi-
cation of the views we expressed the last
time this case was before us. Maney Air-
craft Parts, Inc., 72-1 BOA par. 9449.[2°]

(73-2 BCA at 48,765.)
Based upon such consideration,

the Board determined that the ap-
pellant had "not shown good cause
or justifiable excuse under all the
facts and circumstances of the case
for failing to file its appeal within
the 30-day time limit." (73-2 BCA
at 48,768.) This ruling was sus-
tained by the Court of Claims in
Order No. 191-70, dated Dec.. 13,
1974, by which the Government's
motion for summary judgment was
allowed and the plaintiff's petition
was dismissed (see 205 Ct. Cl. 881).

The terms of our delegation of au-
thority are set forth in 43 CFR,
Part 4. With respect to the question
presented, the following provisions
therefrom are of particular impor-
tance:

(f) Extensions of time. (1) The time
for filing or serving any document may

2 This same position has been 'enunciated
by the Board in subsequent decisions where
the question of the timeliness of an appeal
has been in issue. E.g., see Henry Products
company, Inc., ASBCA No. 18299 et al.
(Jan. 28, 1974), 74-1 BCA par. 10,457.



982 DECISIONS OF THE DEPARTMENT OF. THE INTERIOR t84 I.D.

be extended by the Appeals Board or
other officer before whom the proceed-
ing is pending, ecept for the time for fil-
Mg a notice of appeal and except where
such extension is contrary to law or regu-
lation. (43 CFR Sec. 4.22 Documents)
[Italics added.]

* (b) [Wihere it has authority to extend
time limitations, the Board may extend
them in appropriate circumstances, on
good cause shown e * e (43 FR Sec.
4.100 Guidelines).

B. Decision

[2] Since the above-quoted regu-

lations are considered to be deter-

minative of the question presented,

we need not undetake to determine

whether the language of the Dis-

putes clause itself precludes the

Board from exercising jurisdiction

over an appeal not filed within 30

days from the date and contractor

receives the contracting officer's final

decision. While the Board of Con-

tract Appeals has been authorized

to decide finally for the Department

appeals to the Secretary of the In-

terior from findings of fact or de-

cisions by contracting officrs of the
Department (43 CFR 4.1), the

right to extend the time for filing a

notice of appeal has been specifi-

cally excepted from the grant of

authority to the Board. We, there-

fore, find that we are without autho-

rity to extend the 30-day time limit

requirement of the Disputes clause

for taking an appeal from a con-

tracting officer's final decision.

Conclusion a

The Government's motion to dis-
miss the inutant appeal for lack of

jurisdiction is granted and the ap-
peal is dismissed.

WILLIAM F. MCGRAW,
Chief Administrative Judge

Chairman.
WVE CONCUR 

G. HERBERT PACKWcOD,
Administrative Judge.

RUSSELL C. LYNCH,
Administrative Judge.

APPEAL OF EKLUTNA, INC.

2 ANCAB 214

DecidedDecember 19,1977

Pursuant to regulations contained in
43 CFR Part 4, Subpart B, 4.21(c), on
Dec. 7, 1977, the Bureau of Land Man-
agement (hereinafter ELM), through
the Office of the Regional Solicitor,
Anchorage Region, filed a Petition for
Reconsideration of this Board's "Deci-
sion Reversing Bureau of Land
Management Decision #AA-6661-B"
issued Sept. 28, 1976.

Decision affirming Bureau of Land
Management's Decision of Aug. 1, 1974
and reversing this Board's Decision
dated Sept. 28, 1976.

Granting Petition for Reconsidera-
tion and Decision on Reconsideration.

1. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Reconsideration

Where regulations provide that a party
may promptly request the reconsidera-
tion of a decision but provides no time
limit for the filing of such a request, a
request for reconsideration filed within
a reasonable time under the circum-
stances of the appeal will be considered
timely.
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2. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Reconsideration

A Petition for Reconsideration will be
granted when in its discretion, the Alaska
Native Claims Appeal Board finds that
extraordinary circumstances do exist that
had not been considered by the Board
in rendering its decision.

3. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Generally
A regulation enacted to implement the
sale of isolated tracts pursuant to 43
IJ.S.Ci § 1171 (1070), which defined the
term "cornering" for purposes of that Act
and which was not enacted pursuant to
ANCSA, is not binding upon this Board
in interpreting the meaning of the phrase
"cornering" pursuant to §11 (a) of
ANCSA.

4. Alaska Native Claims Settlement
Act' Alaska Native Claims Appeal
Board: Appeals: Generally

This Board will not reverse an adminis-
trative determination of the Bureau of
Land Management that is a reasonable,
consistently applied interpretation of the
law, and on which many Village Cor-
porations relied in making their land
selections under ANCSA, even though it
is not the only reasonable interpretation
of the statute.

5. Alaska Native Claims Settlement
Act: Survey: Generally-Alaska
Native Claims Settlement Act: Sur-
vey: Standard Parallel-Alaska
Native Claims Settlement Act:
Withdrawals: Cornering

The Alaska Native Claims Appeal Board,
in reversing a previous decision, finds
that townships, which by legal descrip-
tion have a common corner, but are not
in actual physical contact due to the loca-
tiont of a "standard parallel" or "correc-
tion" line, such townships shall be con-
sidered as not cornering for purposes of
§ 11 (a) of ANCSA.

254-916-78 2

APPEARANCES: Saul R. Friedman,
Esq., Rice, oppner, Blair & Hed-
land, Edward G. Burton, Esq. and
John W. Sedwick, Esq., Burr, Pease &
Kurtz, Inc., for Eklutna, Inc.;
John W. Burke, Esq. and Joyce B.
Wolfe, Esq., Office of the Regional
Solicitor, on behalf of Bureau of Land
Management; James Vollintine, Esq.,
John R. Snodgrass, Esq. and ames D.
Linxwiler, Esq., for Cook Inlet Re-
gion, Inc., and James N. Reeves,
Esq., Assistant Attorney General, for
the State of Alaska.

OPINION BY ALASKA NA-
TIVE CLAIMS APPEAL
BOARD :

The Alaska Native Claims Ap-
peal Board, pursuant to delegation
of authority in the Alaska Native
Claims Settlement Act, as avwncld,
43 U.S.C. §§ 1601-1624 (Supp. IV,
1974), and implementing regula-
tions in 43 CFR Part 4, Subpart A,
4.1 (5), and Subpart B, 4.21(c), and
Subpart J, Part 2650, hereby makes
the following findings, conclusions:
and decision on the Bureau of Land
Management's Petition for Recon-
sideration.

43 CFR Part 4, Subpart B, 4.21
(c) provides as follows:

Finality of decision. No further appeal
will lie in the Department from a deci-
sion of the Director or an Appeals Board
of the Office of Hearings and Appeals.
Unless otherwise provided by regulation,
reconsideration of a decision may be
granted only in extraordinary circum-
stances where, in the judgment of the Di-
rector or an Appeals Board, sufficient rea-
son appears therefor. Requests for re-
consideration must be filed promptly, or
within the time required by the regula-

982] :
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tions relating to the particular type of
proceeding concerned, and must state
with particularity the error claimed. The
filing and pendency of a request for re-
consideration shall not operate to stay
the effectiveness of the decision involved
unless so ordered by the Director or an
Appeals Board. A request for reconsider-
ation need not be filed to exhaust admin-
istrative remedies.

The Bureau of Land Manage-
nient filed this Petition for Recon-
sideration some 39 days following
this Board's Decision of Sept. 28,
1976. Eklutna, Inc., alleges that the
Bureau of Land Management failed
to file this Petition in a timely
fashion as required by 43 CFR 4.21
(c). This regulation requires that
"Requests for reconsideration must
be filed promptly, * * *." No time
limitations for filing such motions
are set forth in the regulation.

[1] This Board finds that the
Petition for Reconsideration was
filed within a reasonable time under
the circumstances and will be con-
sidered timely filed in accordance
with 43 CFR 4.21(c).

In its Petition for Reconsidera-
tion, the Bureau of Land Manage-
ment claims specifically that this
Board's Decision of September 28,
1976 is contrary to Departmental
regulation; that this Board's Deci-
sion is contrary to the intent of Con-
gress; and that this Board is bound
to follow the reasonable, consis-
tently applied Departmental inter-
pretation of the meaning of the
word "cornering" as it is used in
§11 of ANCSA.

The Bureau of Land Manage-
ment further contends that the

Board's Decision redefines the term
"cornering" as it was used y ap-
pellant in implementing ANCSA,
and that this will result in a loss of
land entitlement for many villages
and several regions under ANCSA.

At no time prior to the submittal
of the Petition for Reconsideration
did the Regional Solicitor's Office,
Attorneys for the Bureau of Land
Management, argue that the inter-
pretation of the term "cornering"
by the Bureau of Land Manage-
ment had been a reasonable consist-
ently applied administrative inter-
pretation. No evidence was submit-
ted to this Board showing that this
interpretation was a reasonable in-
terpretation in light of ANCSA
and its method of identifying with-
drawn land, nor was any evidence
submitted showing any consistency
in application of the definition of
the term. The Board assumes that
the Regional Solicitor was not then
aware of the full implications of
the appeal.

[2] In light of these allegations
of Petitioner and the memorandum
submitted by them in support of
their Petition for Reconsideration,
this Board finds that extraordinary
circumstances do exist that were not
considered by the Board in render-
ing its Decision of Sept. 28, 1976
and sufficient reason appears for
this Board to grant the Petition for
Reconsideration. This Board there-
fore grants the Petition for Recon-
sideration. The parties having
briefed the issues presented on re-
consideration, the Board renders
the following decision:
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The issues presented in the origi- tiguous to or cornering on the lands
nal appeal concerned the definition withdrawn in the first tier.
of the term "cornering" as used by Thus, in the case of a village lo-
the Bureau of Land Management cated entirely within- one township
to identify withdrawals made un- and having one "core" township, 25
der § 11 (a) (1) of ANCSA. This townships would be withdrawn for
sec. provides that lands were with- selection by a village. This would
drawn for selection by a village be comprised of the core township,
corporation in two concentric tiers the first tier townships which con-
surrounding the township or town- sist of four townships which are
ships in which a village corporation contiguous to and four townships
was located. The lands in the first which corner on the core township,
tier were described as being those and the second tier townships
lands which were contiguous to or which consist of four townships
cornering on the township that en- which corner on and twelve town-
closes all or part of a Native village. ships which are contiguous to the
The second tier of withdrawn lands first tier townships. This is shown
were those lands which were con- in Diagram A as follows:

DIACMI' A: /g /I I

I Ci C 121

X = Core Township

C m Cornering Township, 1st Tier

C/2 = Cornering Township, 2nd Tier

Contiguous TownshipEZ=
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In the case of a village located in two townships, and thus having a "double
core," 30 townships would be withdrawn: two "core" townships, eight
cornering townships, and 20 contiguous townships as follows:

DIAGRAM B: <C/ C

:_ :

XX Double Core Townships

C =,Cornering Townships 1st Tier

C/2 = Cornering Township, 2nd Tier

Elj3= Contiguous Townships 
In both cases the basis pattern of
two concentric tiers is maintained.

This pattern of withdrawal of
two concentric tiers of townships as
represented by Diagrams "A" and
"B" is disturbed, in practice, by the
existence of "standard parallel" or
"correction" lines. A correction line
under the public land survey sys-
tem is necessary to compensate for
the convergence of meridians to-

DIAGRAML C:. C 2 C

c12 C/2

ward the pole. As the meridians
converge, the area between two
meridians from one baseline north
to the next baseline is reduced. Thus,
to reestablish the correct measure-
ment of township boundaries, a cor-
rection line is established every four
townships in the public land survey
system.

The effect of offset lines on the
withdrawal pattern is as follows:

STiMAhfRD PARALLEL (Correction Line)

X = Core Township

C = Cornering Township, 1st Tier

.C/2 = Cornering Township, 2nd Tier

m = Contiguous Townships

Townships not included in withdrawal due
to fact that they do not corner and are
not contiguous with the core township nor
a township that corners on or is contiguous
with the core township.

.(The definition of cornering used for this
Diagran is "actual physical touching").
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The Bureau of Land Manage-
ment claims that cornering means
actual physical touching of the- cor-
ners of townships. Without the cor-
rection offset, Township "B" of
Diagram C would have been con-
tiguous to a township cornering on
the core township, and Township
"A" would have cornered on a cor-
nering township. Under the peti-
tioner's definition of cornering, due
to. the correction offsets, Township
"A" and "B" no longer corner on or
are contiguous to the core township
or with those townships which cor-
ner on or are contiguous to the core
township. Township "B," rather, is
contiguous to a township which in
turn is contiguous to a township
which is in the first tier. Township
"A" corners Ol a township which is
contiguous to a township in the first
tier. Both-Township "A" and "B"
would thus be located outside of the
withdrawal area.

Eklutna contends that actual
physical cornering was not neces-
sary in instances where a village
withdrawal was affected by a correc-
tion line. Eklutna contends that
where two townships would corner
by legal description, and would have
physically cornered but for the ex-
istence of a correction line, the re-
spective townships should be
deemed to corner for the purpose of
being withdrawn and available for
selection of the Village Corpora-
tion. Under -this approach, both
Township "A" and "B" of Diagram
C would be within the withdrawal
area.

In a Decision of Sept. 28, 1976,
this Board held that where town-

ships, which- by legal description
have a common corner, but are not
in actual physical contact due solely
to the location of a "standard paral-
lel" or "correction" line, the require-
ments of §-11 that the townships
corner will be satisfied. D -

In light of the contentions made
by the Bureau of Land Management
that their administrative interpre-
tation of the definition of the term
"cornering" should be upheld as it
relates- to the identification of with-
drawn lands to be made available
for village selection, this Board on
Feb.:18, 1977, issued an Order re-
questing certain information from
the Bureau -of Land Management.
This Order included a request for
a statement of facts and authorities
supporting the administrative de-
termination of those lands identi-
fied by the Bureau of Land Manage-
ment as being withdrawn pursuant
to § 11 of ANCSA, information
demonstrating consistency of appli-
cation of this determination, and
maps and information made avail-
able to, Eklutna and other villages
indicating which lands were with-
drawn pursuant to § 11(a) (1) of
ANCSA and made available for vil-
lage selection.

On Mar.. 9, 1977, the Bureau of
Land Management, in complying
with this Board's Order of Feb. 18,
1977, submitted various information
including an 'Affidavit of Ann
Ivanoff," an employee of the Adju-
dication Office of the Bureau of
Land Management, maps of several
villages identifying land withdrawn
pursuant to §11 (a) (1) of ANCSA
and other information concerning
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the method used for identifying § 11
(a) (1) withdrawn lands.

The first point of error alleged by
the Bureau of Land Management is
that this Board's Decision was con-
trary to the definition of cornering
as established by Departmental reg-
ulation. The Bureau of Land Man-
agement asserts in its Memorandum
in Support of its Petition for Re-
consideration that regulations in
Chap. 2 of Title 43 CFR 2710.0-
5(d) contain the definition of cor-
nering which was used by the Bu-
reau of Land Management and ap-
plied to all villages under ANCSA
in identifying those lands with-
drawn by § 11 (a) (1) of the Act.
This regulation which was promul-
gated by the Department of the In-
terior to implement provisions for
sale of isolated tracts in 43 U.S.C.
§ 1171 (1970) contains the follow-
ing definition of cornering:
The term "isolated or disconnected tract"
means a tract of one or more contiguous
legal subdivisions completely surrounded
by lands held in non-Federal ownership
or so effectively separated from other
federally-owned lands by some perma-
nent withdrawal or reservation as to
make its use with such lands imprac-
ticable. A tract is considered isolated if
the contiguous lands are all patented,
even though there are other public lands
cornering upon the tract. The term "cor-
nering" refers to ands having a common
survey corner but not a common bound-
ary.

(43,CFR 2710.0-5(d) ) (Italics added.)

[3] This regulation was not en-
acted pursuant to ANCSA_ and
there is no indication that this regu-
lation was to be used in identifying
lands withdrawn under ANCSA.
This Board therefore finds that it

was not ruling contrary to Depart-
mental regulations when it held
that for purposes of identification
of withdrawal areas pursuant to
§11 (a) (1) of ANCSA, that the
term "cornering" could be defined
to include those townships which
cornered by legal description, even
though such townships might not
physically touch due to the exist-
ence of correction lines.

The question remains, however,
that if the Bureau of Land Manage-
ment did define cornering to mean
those townships physically touch-
ing and cornering, was this defini-
tion a reasonable, consistently ap-
plied interpretation that this Board
should have found controlling?

When the meaning of the lan-
guage of a statute is not free from
doubt, courts have regarded as con-
trolling a reasonable, consistently
applied administrative interpreta-
tzon of the statute [EhZert v. United
States, 402 U.S. 99, io5 (1971) ].

In upholding the. Secretary of the
Interior's interpretation of Execu-
tive Orders and Public Land Or-
ders, the Court in Udall v. TaTman,
380 U.S. 1 (1965) stated as follows:
When faced with a problem of statutory
construction, this Court shows great def-
erence to the interpretation given the
statute by the officers or agency charged
with its administration. "To sustain the
Commission's application of this statu-
tory term, we need not find that its con-
struction is the only reasonable one, or
even that it is the result we would have
reached had the question arisen in the
first instance in judicial proceedings,"
[citations omitted]. Particularly is this
respect due when the administrative
practice at stake "involves a contempo-
raneous construction of a statute by the
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men charged with the responsibility of
setting its machinery in motion, of mak-
ing the parts work efficiently and
smoothly while they are yet untried and
new." Id. at 16.

In the present case, employees of
the Bureau of Land Management
made an administrative interpreta-
tion of the meaning of the word
"cornering." The affidavit filed
with this Board by Ann IvanoffI an
employee of the Bureau of Land
Management, substantiates the fact
that they did consider the termn
"cornering" to mean "touching."
Paragraph 3 of this affidavit states
as follows:

I do not recall receiving any written in-
structions or guidelines defining "corner-
ing" and "contiguous" in section 11(a)
(1). I, and the other examiners involved,
did not consider there to be any am-
biguity in those terms. We considered
those terms to mean physically touching.
We recognized that because of the town-
ship offset most villages would have an
irregular withdrawal pattern.

It appears from this document
that the Bureau of Land Manage-
ment examiners found no ambiguity
in the term "cornering" and as-
sumed that the term meant actual
touching rather than cornering by
legal description. It also appears
that they arrived at this definition
without the aid of 43 CFR 2710.0-
5 (d) or any other Departmental
regulation.

Other documentation submitted
by the Bureau of Land Manage-
ment shows that the Executive Di-
rector of the Federal-State Land
Use Planning Commission believed
that cornering was limited to those
circumstances where the. corners of

townships physically touched. In a
map attached to a. memorandum
prepared by the Executive Director
of the Federal-State Land Use
Planning Commission, townships
which might corner from the stand-
point of their legal description are
shown not to corner, when by virtue
of a correction line, the corners of
the townships do not physically
touch. Although it does not appear
that the Bureau of Land Manage-
ment relied on this memo and map,
such evidence does show that a fur-
ther agency which deals with land
conveyancing problems under
ANTCSA came to the same conclu-
sion on the meaning of the term
"cornering" as did the Bureau of
Land Management.

In view of the fact that a regu-
lation interpreting cornering in
respect to other public land laws
defined cornering as lands having a
common survey corner and the fact
that the Bureau of Land Manage-
ment and the Federal-State Land
Use Planning Commission have in-
terpreted cornering to mean those
townships which physically touch,
this Board does not believe that the
Bureau of Land Management's in-
terpretation of the meaning of
cornering is unreasonable.

It is also asserted, without con-
tradiction, in the affidavit and
other information submitted to this
Board that the Bureau. of Land
Management consistently used this
definition of cornering in identi-
fying those lands withdrawn under
§11 (a) (1) for all villages under
ANCSA. Maps submitted for the
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Villages of Koliganek and Lime
Village show that the Bureau of
Land Management identified these
withdrawals in a pattern Iwhereby
townships which do not physically
touch due to a correction dffset are
deemed not to corner. Information
submitted on several other villages
also evidence this fact. There is no
showing that the Bureau of Land
Management identified cornering
townships in any other maimer in-
volving other situations where vil-
lage withdrawals were affected by a
correction line.

Information contained in the Bu-
reau of Land Management's Mem-
orandum in Support of its Peti-
tion for Reconsideration also shows
that at least 18 villages, and possibly
more, made their selections based on
this determination of the Bureau
of Land Management. It is asserted,
without contradiction, that at least
18 villages, if not all villages except
Eklutna, have relied upon this de-
termination made by the Bureau of
Land Management.

[4] Even though this Board does
not believe that, the interpretation
of cornering as determined by the
Bureau of Land Management was
the only reasonable interpretation
of the word cornering, this Board
does believe that it was a reasonable
interpretation of § 11(a) (1) of
ANCSA. Since it has been applied
consistently with reliance thereon
by the village corporations in mak-
ing their land selections under
ANCSA, this Board will not disturb
the procedures followed by the Bu-
reau of Land Management in iden-

tifying the § 11 (a) (1) withdrawal
areas under ANCSA.

[5] For the above reasons, this
Board, upon reconsideration, re-
verses its Decision of Sept. 28, 1976,
and finds that townships, which by
legal description have a common
corner, but are not in actual physical
contact due to the location of a
"standard parallel" or 'correction"
line, such townships shall be on-
sidered as not cornering for pur-
poses of § 11(a) of ANCSA. The
Decision of the Bureau of Land
Management of Aug. 1, 1974, which
rejected the selection application of
Eklutna, Inc., in T. 17 N., R. 3 E.,
Seward Meridian, Alaska, is here-
by affirmed.

This represents a unanimous de-
cision of the Board.

JUDITHn M. BRADY)
Chairman, Alaaca Native

Claims Appeal Board.

ABIGAiL F. DUNNING,

Board Member.

LAwRENCE MATSON,

Board Member.

ALASKA PLACER COMPANY

33 ILA 187

Decided December 21,1977

Appeal from the decision of the
Alaska State Office of the Bureau of
Land Management holding for rejec-
tion appellant's mineral patent appli-
cation F-13922.

Reversed.
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1. Administrative Procedure: Adju-
dication-Administrative Procedure:
Decisions

Where a decision calls upon an applicant
to supply certain documents and make
certain showings in support of its mineral
patent application or face rejection of the
application, and on appeal it is estab-
lished that all of the documents and evi-
dence called for had already been fur-
nished by the applicant and incorporated
in the case record, where they were ap-
parently overlooked by those who ex-
amined the application, the decision will
be reversed.

2. Conveyances: Generally-Mining
Claims: Generally-Mining Claims:
Possessory Right.-Mining Claims:
Special Acts

Where a corporation allegedly acquired
a group of unpatented mining claims,
but the instruments of conveyance and
the abstract of title are subject to various
objections by the Government's title ex-
aminer,; which the corporation finds are
difficult or impossible to cure, the cor-
poration nonetheless may receive a patent
to the claims pursuant to the Act of
July 9, 1870 (R.S. §2332; 30 U.S.C. §38
(1970)), by demonstrating its qualifica-
tions under that Act.

3. Mining Claims: Possessory Right-
Mining Claims: Special Acts

Where it becomes necessary for a cor-
porate applicant for mineral patent under
R.S. § 2332, 30 U.S.C. § 38 (1970) to
demonstrate that it and its predecessors
have held and worked the subject mining
claims for a specific term of years, the
applicant may tack the predecessor's
period of possession to its own if there
was a privity of interest between them
which was demonstrated by any agree-
ment, conveyance or understanding, the
purpose of which was to transfer the
right and possession of. the previous ad-
verse claimant to the successor, and this

991ER COMPANY
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is accompanied by actual delivery of pos-
session.

4. Mining Claims: Possessory Right-
Mining Claims: Special Acts

An applicant for a mineral patent under
30 U.S.C. § 38 (1970) may be credited
with actual possession and working of the
claims for the period when the claims
were occupied and worked by the claim-
ant's lessee who recognized the title as-
serted by the claimant.

5. Mining Claims: Possessory Right-
Mining Claims: Special Acts

An applicant for a mineral patent under
30 U.S.C. § 38 (1970) maybe credited with
actual possession and working of the
claims for the period when the claims
were occupied and worked by others
under a conditional contract of sale with
the claimant, as well as the period after
the claimant lawfully declared the con-
tract forfeited but the putative pur-
chasers continued to hold and work the
claims, contending the continued validity
of the sales contract, during the course
of the claimant's litigation to eject them,
Which ultimately was successful.

APPEARANCES: Risher M. Thornton,
Esq., Anchorage, Alaska, for the
appellant.

OPINION BY ADHINISTRA-
TIVE JUDGE STUEBING

INTERIOR BOARD OF LAND
APPEALS

On May 12, 1971, Alaska Placer
Company (Alaska Placer) filed its
application for patent for nine
placer mining claims embracing a
total of 172.167 acres in the Port
Clearance Mining District near
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Nome, Alaska.' The claims were in-
cluded in what was known as the
Cape Creek Group, which was the
subject of Mineral Survey No. 2199,
completed on Dec. 12, 957, and ap-
proved and certified May 15, 1957.
The claims at issue were located at
various times from 1935 to 1952,
and are allegedly based upon dis-
covery of valuable deposits of tin,
consisting of cassiterite pebbles
and sand. Alaska Placer asserts
title to the claims through a deed:
dated Mar. 1, 1965. However, when
the abstract of title was examined
by the Assistant Regional Solicitor,
Anchorage, in Nov. 1971, he found
that the instruments of conveyance
by and to the several predecessors
in interest were so irregular and de-
ficient that he could not confirm
that record title to the unpatented
claims was reposed in Alaska
Placer Company. Accordingly, in
his opinion dated Nov. 9, 1971, he
described the specific title objec-
tions he had identified and the cura-
tive material which Alaska Placer
would have to provide to overcome
them. Upon being apprised of these
objections and the nature of the re-
quired curative material, Alaska
Placer determined that to procure
the curative instruments would be
extremely difficult, if not impos-
sible. It therefore made an election
to pursue its application for patent
under the Act of July 9, 1870, R.S.
§ 2332, 30 U.S.C. § 38 (1970). This

Following the BIM. report of mineral
examination Alaska Placer withdrew the
Valley claim, comprising 34.514 acres, from
the application for patent. Therefore, we are
here concerned with an application for only
eight claims embracing 137.653 acres.

statute requires that a mineral pat-
ent applicant provide evidence of
having possessed and worked the
claims for the period of time equal
to that prescribed by the statute of
limitations for mining claims in the
State or Territory where the claims
are sited. In Alaska the statutory
period is 10 years. Alaska Stat.
§ 09.10.030.

The processing of the application
proceeded on that basis, and Alaska
Placer supplemented the record
with additional materials calculated
to demonstrate its entitlement un-
der 30 U.S.C. § 38 (1970). In Mar.
1977, these were referred to the Of-
fice of the Regional Solicitor, to-
gether with the case file, with a re-
quest for an opinion as to whether
the record was legally sufficient to
show possessory title.

In an opinion dated Mar. 25,
1977, the attorney to whom the mat-
ter was referred found that the ap-
plication was still deficient in. a
number of respects and specified a
number .of requirements which
Alaska Placer must meet in order to
cure the alleged deficiencies.

[1] The major portion of this
1977 title opinion was incorporated
verbatim in the text of the decision
by the Alaska State Office of the
Bureau of Land Management, from
which this appeal is taken. The de-
cision, dated Apr. 15, 1977, held
that Alaska Placer has not. satisfied
the requirements to obtain mineral
patent, and it allowed the company
60 days in which to file submissions
in support of seven enumerated re-
quirements, failing in which Alas-
ka Placer's patent application
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would be rejected without further
notice.
- In its. appeal from that decision

Alaska Placer maintains that it has
already met each of the seven speci-
fied requirements. We will examine
each of them in a sequence of our
own choosing.

First, the Regional Solicitor's
1977 title opinion and the decision
states, "a certificate of incorpora-
tion must be filed to satisfy the citi-
zenship .criterion. 43 CFR section
3862.2-1." li response appellant
says: "The decision is in error in
requiring the filing of a certificate
of incorporation as to ALASKA
PLACER COMPANY. A. certifi-
cate of incorporation and a certifi-
cate of good standing from the
State of Alaska were filed with the
original patent application, and are
contained in the BLM files."

A perusal of the case record re-
veals that appellant is correct. Not
only are the certificates contained
in the record, but also a certified
copy of the articles of incorporation.
The Bureau's receipt stamp shows
that these documents were filed on
May 12, 1971. The certificates bear
the seal of the Department of Com-
merce, State of Alaska, and are
signed by the Commissioner, and
appear otherwise to. be in good
order. Accordingly, the decision is
reversed as to this issue.

Next, the title, opinion and the de-
cision state: "The Company must
establish that discovery of a valu-
able mineral occurred at the mining
site. 43. CFR 3863.13. United States
v. Springer, 491 F.2d 239, 242 (9th

Cir. 1974); United States v. Has-
kiMns 505 F.2d 246 (9th Cir. 1974).
The agency determines whether a
discovery was made."

In its statement of reasons for
appeal Alaska Placer responds:
"The decision is in error in denying
that a valuable discovery has oc-
curred. Discovery has already been
allowed on all claims included in the
original application except for the
valley [sic] claim, as to which the
company withdrew the application
on June 27, 1974, at the request of
the Bureau."

Appellant is correct. The case file
contains the report of mineral ex-
amination dated Jan. 11, 1973,
performed jointly y the BLM's
Minerals Specialist for the State of
Alaska and a BLM mining engineer.
It concludes that a discovery of a
valuable mineral has been made on
eight of the nine claims, but finds
no discovery on the "Valley" claim.
After a "technical review" and a
"management review" the report
was approved as supplemented on
Feb. 2,1973. The report recommends
that the other eight claims "be clear-
listed for patent, all else being regu-
lar." The Anchorage office of BLM
advised Alaska Placer of these find-
ings-and informed the company that
contest proceedings would be initi-
ated against the Valley claim,
whereupon the company withdrew
the Valley claim from the appli-
cation on June 27, 1974. It thus
appears that "the agency"' hias deter-
mined that a' discovery has been
made on each of the eight claims
remaining in the application and

'90]
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that appellant is under no obliga-
tion to make any further showing in
this regard. Accordingly, the deci-
sion is reversed as to this issue.'

The title opinion and the decision
then state: "A statement showing
proof of improvements must be
filed."

Alaska Placer responds as fol-
lows:

The decision is in error in finding that
proof of improvements have not been
filed.:This proof-has been included in the
original patent application, and appar-
ently has satisfied a field examination by
the Bureau of Land Management. (See
letter dated April 30, 1974, attached as
"Exhibit A".) In addition to that re-
flected in the original filing, the posses-
sion .affidavit of R. Kirk Dunbar, dated
April 4, 1977, reflects an additional ex-
penditure in excess of $625,000.00 on the
claims since 1974, and subsequent to the
EMR1 examination.

Again, appellant is correct. The
file is replete with evidence of the
improvements to such a degree that
anyone. who carefully reviewed the
record would be familiar with the
place on a subsequent first visit. The
report of the U.S. Mineral Survey-
or describes in great detail the im-
provements as they existed in 1957.
At that time he valued the expelldi-
tures at nearly $200,000 exclusive
of the eight buildings which he de-

2 This is the second such mineral examina-
tion performed by BLM. The earlier ex-
amination was performed In 1959 In re-
sponse to a previous patent application by
Alaska Placer's predecessors In interest. The
report of that examination, which is con-
tained in the case file, declared that discovery
of a valuable mineral deposit had been made
on all nine claims originally listed in this
application, including the Valley claim. Thus,
ELI has twice verified the discoveries on the
subject claims.

scribed but did not appraise.3 Ap-
pellant's patent application, which
is notarized, devotes pages 9
through 16 to a description of the
improvements on each of the
claims. The BLM report of mineral
examination verified the expendi-
ture of the requisite amount, stat-
ing: "The statutory equirement of
$500 development work on each
claim has more than been met with
the drilling, road work and build-
ings constructed." The affidavit of
11. Kirk Dunbar, President of Alas-
ka -Placer, dated Feb. 4, 1977, does
indeed describe expenditures of an
additional $625,000 on the eight
claims during the period from 1974
through Sept. 1'976. In addition, the
case file contains maps showing the
location of improvenents and
aerial and on-the-g round color pho-
tographs of the improvements. We
find that there has been ample den-
onstration and verification of the
required statutory expenditures;
Accordingly, the decision is re-
versed as to this issue.

Next, the title opinion and the
decision state:

[T]he Company must file affidavits that
the annual assessment work has been
performed. In Oliver v. Burg, 154 Ore. 1,
58 P.2d 245, 250 (1936) the court con-
cluded that 30 U.S.C. section 38-"does
not relieve the applicant of the necessity
of showing performance of the necessary
assessment work in 'addition to posses-
sion for the statutory period."

3 There were 15 claims in this group at the
time, and these values refer to the improve-
ments on the entire group, rather than ex-
clusively to the eight claims at issue here.
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Failure to file 'affidavits is evidence
that the assessment work has not been
performed.:

* * . * * *

The Company has filed only one affi-
davit of annual work filed in 1970. Addi-
tional proof of substantial compliance or
evidence of resumption of work prior to
a government contest proceeding must be
presented to satisfy the assessment re-
quirement.

To which the appellant has-re-
sponded:

The decision is in error in finding that
the Applicant has not satisfied the assess-
ment requirement. Assessment work affi-
davits have been filed annually each year
since the claims were located in 1935 as
to five claims, 1947 as to two claims, and
1952 as to one of the claims. Copies of
these affidavits were included in the ab-
stract filed with the application for
patent.

Yet again appellant is correct,
and the title opinion and the deci-
sion are wrong. The affidavits of as-
sessment work are included in the
abstract of title, together with the
Notices of Intention to Hold Min-
ing Claims authorized by joint res-
olution of Congress in lieu of the
performance of assessment work
during and following World War
II. These proofs of labor and notices
of intention to hold comprise 35
pages in the abstract and could
hardly be missed by anyone examin-
ing it. In addition, there is a second
bound file of duplicates in the case
record. All proofs and notices show
recording data in the Nome (or
Cape Nome) Recording District.
Therefore, the, decision is reversed
as to this issue.

[2] The remaining issues relate
to the general question of whether

Alaska Placer has adequately dem-
onstrated that it has. "held and
worked" the claims for a period of
10 years so as to qualify for patent
under 30 U.S.C. §38 (1970). The
title opinion and the decision below
hold that it has not shown that it
has done so, and require certain ad-
ditional proof. Alaska Placer ar-
gues that its showing, properly in-
terpreted, is sufficient. The resolu-
tion of this question will require
some analysis of the background.

The eight claims involved in this
appeal were part of a group of 15
claims' ostensibly acquired in 1957
by a partnership comprised of
Ralph Lomen and H. G. Gabrielson.
The claim of the partnership was
based upon various transfers from
diverse predecessors extending back
to the original locators. In 1962
Gabrielson died and his interest in
the partnership passed to his
widow, Pauline Gabrielson. In 1963
Mrs. Gabrielson gave her son-in-
law, Kirk Dunbar, a special power
of attorney with respect to the
claims. Subsequently, Ralph Lomen
did the same. (Dunbar was also the
manager of Lomen and Gabriel-
son's mining operations in the Nome
area.) On Mar. 1, 1965, Pauline
Gabrielson and Ralph Lomen con-
veyed all of the assets of the part-
nership, including the subject min-
ing claims, to Alaska Placer Com-
pany. At the time of. this convey-
ance to Alaska Placer, all of the out-
standing stock of Alaska Placer
Company was owned by Ralph
Lomen and Pauline Gabrielson.

995b-o) :
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In 1960, prior to H. G. Gabriel-'
son's death; the partners had ex-
ecuted a lease of the claims to Rich-

ard E. Lee. Under the terms of, this
agreement Lee was. to work the
claims and mine every year, but as
of 1964 Lee had only stripped some
of the overburden,, and had not
taken any ore out.

Alaska Placer having taken over
the interest held by the partnership,
Lee was notified that the company
was dissatisfied with his failure to
produce. A meeting ensued between
Ralph Lomen and Kirk Dunbar
with Richard Lee, and a new agree-
ment was reached. Lee and his wife,
Phyllis, contracted to purchase the
claims for $400,000 by paying $2,500
cash, $5,000 from smelter receipts
for .the coming 1965 production, and
the balance in annual installments
equal to 15 percent of the annual net
mineral production of tin concen-
trates. The Lees were to work the
claims to their full capacity during
the season when mining was feas-
ible, operating two 10-hour shifts
per day and delivering 1,200 tons
of ore per day to the washing plant
for concentration. It, was provided
that Alaska Placer had the option
to forfeit the Lees' interest in the
property if they failed to perform.
I During the 1965 mining season

the Lees delivered only 3,500 tons
to the washing plant, whereupon
Alaska Placer gave them notice of
the forfeiture of their interest on
Oct. 5, 1965. The Lees refused to
vacate and a lawsuit ensued which
was ultimately decided by the Su-
preme Court of the State of Alaska
by its decision of June , 1969.

Alaska Placer Co. v. Lee, 455 P.2d
218 '(Sup. Ct. Alas.: 1969). The
Court held that Alaska Placer had
properly exercised its right to ter-
:minate the agreement and that " [the
Lees'] failure to vacate the mining
claims after forfeiture of their in-
terest made them trespassers," and
it enjoined the Lees from continu-
ing to occupy and mine the claims.

According to affidavits submitted
to BLM by Alaska Placer in sup-
port of its patent application, when
the Lees were evicted in 1969 Alaska
Placer began working the claims for
its own account. In 1974 Alaska
Placer leased the claims to Len
Grothe and C. T. Pearson. Accord-
ing to an affidavit by R. Kirk Dun-
bar, now president of Alaska,
Placer, these lessees expended in ex-
cess of $200,000 on these claims in
1974, in excess of $250,000 in 1975,
and $175,000. during 1976 up to the
month of September.

[3] The 1977 title opinion from
the Regional Solicitor's Office and
the BLM decision from which this
appeal'is taken hold that Alaska
Placer may not be given credit for
holding and working the claims for
the statutory 10-year period for the
following reasons:

:1. The possession and develop-
ment of the claims by. Lomen and
Gabrielson from 1957-65 cannot be
tacked to the period of possession of
Alaska Placer because although
under' 30' U.S.C. §38: (1970) the
possession of the claims by appli-
cants' grantors may be counted, the
instrument of conveyance from
Ralph Lomen and Pauline Gabriel-
son merely conveyed "all of the
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business and assets of Lomen and
Gabrielson" to Alaska Placer. The
1971 title opinion concluded that
this was inadequate to serve as a
deed to the claims.

2. Dunbar's affidavit "does not in-
dicate precisely whether the Lees
were successors in interest whose
holding and working the claims can
be tacked by the Company * *

Also, the litigation that arose in
.1966 precludes the Company from
tacking the Lees' possession of the
claim from 1966 to 1969, since the
Lees were adverse claimants during
that period."

3. Dunbar also states that:
Beginning (in) 1966 ALASKA PLACER
COMPANY performed all necessary as-
sessment work and in 1969 once again
went into actual possession of the claims,
and operated them for its own account
during the years 1965 through 1973.
(Italics added.) 

This statement could be inter-
preted to mean that the Company
resumed possession in 1969, yet "op-
erated" the claims from 1965 to
1973. What is needed is a clear
statement,' evidentially supported,
that the company held and worked
the claim continuously from 1965 to
1973. Evidence is needed also to
substantiate that Grotbe and Pear-
son were lessees and that they
worked the claim from 1973 to 1976.

In its brief on appeal with re-
spect to item 1, supra,L Alaska
Placer asserts that the Lomen and
Gabrielson possession can be tacked
to the possession of Alaska Placer,
noting that the "Agreement of Sale
and Assignment" from Lomen and
Gabrielson was a sale of all of the

assets of the partnership, which in-
cluded the subject mining claims, as
well as. a specific assignment to
Alaska Placer of the lease of those
claims which the partnership had
given to Richard Lee. While appel-
lant still asserts that this instru-
,ment was sufficient to pass good title
to the claims, notwithstanding the
Solicitor's title opinion, it points
out quite effectively that it is not
necessary that the predecessor pass
good title in order to tack-the prede-
cessor's period of adverse possession
to the successor's, citing the majority
rule relating to tacking and privity
as stated in 3 Am. Jur. 2d, Adverse
Possession § 60:
* * It is generally held that the privity

necessary to support the tacking of sue-
cessive possessions of property may be
based upon any connecting relationship
which will prevent a break in the adverse
possession and refer the several posses-
sions to the original entry. The continuity
of the original adverse possession may be
effected by any conveyance or under-
standing the purpose of which is to trans-
fer to another the rights and the posses-
sion of the adverse claimant, when ac-
companied by an acutal delivery of the
possession. * * [Citing a number of
cases from many different states.] [Foot-
notes omitted.]

Inasmuch as Lomen and Gabriel-
son owned all of the stock of Alaska
Placer at the time they assigned all
of the assets and business of the
partnership to Alaska Placer, and
since at that time Kirk Dunbar was
not only the vice president of
Alaska Placer, but also the general
manager of Lomen and Gabrielson
and attorney-in-fact for each of the
partners, it is clear that there was



998 DECISIONS OF THEs DEPARTMENT OF THE INTERIOR [84 I.D.

a connecting relationship and a
priVity of interest between the part-
nership and the company. There-
fore, the continuity of the adverse
possession of the partnership was
not broken by reason of any legal-
technical deficiency in the convey-
-ance to Alaska Placer, since "any
conveyance or understanding," the
purpose of which was to transfer
possession of these claims, would be
sufficient to preserve the continuity
of possession under these circum-
stances. It cannot be doubted that
it was the intention of the partners
to transfer and assign the claims to
Alaska Placer, along with the min-
ing lease held by Richard Lee at
that time. For example, paragraph
No. 3 of the instrument states:

3. The First Party [the partnership]
hereby assigns to the Second Party
[Alaska Placer] all of its rights and lia-
bilities under that certain * * * sublease
entered into on April 6, 1960 by and be-
tween Lomen & Gabrielson and Richard
E. Lee, of Nome, Alaska, and the Second
Party hereby accepts all rights and lia-
bilities under the said lease and sublease.

Paragraph No. 6 states:

6. It is understood that the rights and
liabilities of the First and Second Parties
under the said leases are of nominal
value only at the present time but may
increase in value due to future workings
of the mining claims represented thereby.
Any increase in value of said mining
claims and leases will accrue to the First
Party by virtue of the stock ownership
of the Second Party.

Obviously, if Lomen and Gabriel-
son intended to realize the benefit of
any increase in the value of the
claims through the enhanced value
of their stock in Alaska Placer, they
must have contemplated that

Alaska Placer would be the owner
of the claims. Otherwise, the in-
crease in the value of the claims
would have accrued to them di-
rectly, as the owners.

The Court of Appeals for the
Ninth Circuit, in construing the
Alaska adverse possession statute,
has applied the majority rule con-
cerning privity and continuity of
possession. In Rinqgtad v. Granns,
171 F.2d 10 (9th Cir. 1948), the
Court held that "adverse posses-
sion may be by different occu-
pants where privity exists between
them," adding that if successive
possessions are connected by any
agreement or understanding which
has for its object the transfer of the
rights of the possessor, and is ac-
companied by a transfer of posses-
sion in fact, it is sufficient to consti-
tute a continuous possession.

We are of the opinion that there
was the requisite privity, agree-
ment and intent between the part-
nership and Alaska Placer to bring
Alaska Placer within the purview
of this rule.

[4] We must now consider
whether the actual physical occupa-
tion of the land by Richard Lee and
his wife was in fact the occupancy
and possession of the partnership
and Alaska Placer, respectively, or
whether the holding by the Lees
interrupted the continuity of pos-
session under the statute.

Richard Lee first took possession
of the claims in 1960 pursuant to a
mining lease issued by the partner-
ship, and Lee remained in posses-
sion under authority of that lease
until March 25, 1965, when Richard
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and Phyllis Lee contracted! to. ur-
chase the claims ' from Alaska
Placer. Thus, Lee was in possession
under the permission granted by the
lease, and could not have been hold-
ing adversely against his lessors.
"It is elementary that adverse pos-
session cannot be permissive. Con-
versely, pernissive possession is not
adverse." 3 Am..' Jur. 2d Adverse
Possession § 36. Yet the question
remains, where the lessor is assert-
ing title; under 30 U.S.C. § 38
(1970), based upon a statute of
limitations, can the lessor be
credited with actual possession of
the claims during the time they
were being occupied and worked by
his lessee? We find in the affirma-
tive.

Actual possession of land consists of
exercising acts of dominion over it, mak-
ing the ordinary use of it, and taking the
ordinary profits it is capable of produc-
ing in its present state. Pedis possessio is
not indispensable to the necessary posses-
sion * * *. The possession need not be
by the claimant personally, but may be
effected through another on his behalf.

: *: . e * * .

Accordingly, the requirement of actual
possession may be met through posses-
sion on behalf of the adverse claimant by
an agent, licensee, relative or tenant. If
the possession is by tenant of the claim-
ant it is in law the claimant's possession
and he may avail himself of its benefits.
The nature of the required possession is
not altered when it is supplied through
a tenant, however. In such case, the ten-
ant is the means by which the necessary
open, hostile, notorious, continuous, ex-
clusive possession under a claim of right
is achieved; in common parlance, the
tenant flies the landlord's flag.

3 Am. Jur. 2d Adverse Possession
§§ 13, 15 (1962) [Footnotes omit-

254-916--78-3

ted]. See also 2 C.J.S. Adverse Pos-
session, §§ 46, 47 (1972).

Actual possession by a tenant of
the adverse claimant will -inure to
the latter's benefit and ripen 'into
title in his favor. Combs v. Ezell,
232 Ky. 602, 24 S.W.Md'301 (Ct. of
App., Ky., 1930).

Therefore, Richard Lee's ccu-
pation and working of the claims
under the lease. constituted posses-
sion of the claims, at'first by the
partnership and, subs6quently, by
Alaska Placer. Since we have held
that the possession of Lomen and
Gabrielson can be tacked to that of
Alaska Placer, we are brought to a
recognition of qualifying possession
for the period from 1957, when the
partnership first took possession, to
Mar. 1965, when the mining lease
was supplanted by the conditional
contract of sale by Alaska Placer to
Richard and Phyllis Lee. Because a
possession from 1957 to 1965 does
not satisfy the Alaska 10-year stat-
ute, we must now determine wheth-
er the Lee's possession thereafter
also can be regarded as the posses-
sion of Alaska 'Placer.

[5] During the Lees' operation of
the claims during the 1965 mining
season, Alaska Placer' had its own
representative on the ground in the
person of Kimball Dunbar, Kirk
Dunbar's son. It was apparently his
function to observe and report on
the progress of the work and the
extent of the Lees' compliance with
their contract obligations to Alaska
Placer. About' the' end of that
mining season, one October 5 1965,
Alaska Placer notified the Lees that
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it was invoking the f orfeiture clause
in the contract. However, the Lees
failed to vacate the premises, and
in March 1966 Alaska Placer
brought an action in the state court
to enjoin them from the claims. This
litigation was finally concluded by
the decision of the Supreme Court
of the State of Alaska on June 4,
1969. Alaska Placer Co. v. Lee,
supra. While the litigation was in
progress the Lees remained in pos-
session of the claims, asserting that
they had a right thereto by reason
of their contract with Alaska
Placer, which they maintained had
not been breached. During this pe-
riod the Lees continued to work the
claims and produced and sold a
considerable quantity of ore.4 In
1969, however, the Alaska Supreme

LCourt held that the Lees had
breached their contract in 1965, that
Alaska Placer had properly invoked
the forfeiture clause, and that "[the
Lees'] failure to vacate the mining
claims after forfeiture of their in-
terest made them trespassers." Id.,
at 455 P. 2d 229.

There followed litigation initi-
ated by Alaska Placer to recover
damages from the Lees for the pro-
ceeds from the smelter runs of ore
mined and shipped by the Lees
while they were resisting Alaska
Placer's efforts to eject them. Alaska
Placer Co. v. Lee, 502 P.2d 128
(Sup. Ct., Alas., 1972), and Alaska
Placer Co. v. Lee, 553 P.2d 54 (Sup.
Ct., Alas., 1976). Neither of these

4 The, Supreme Court found that the proceeds
from the claims were:

"1966-175,948.39
1967-80,245.91
1968-105,620.17 "

553 P. 2d at 62, N. 27.

latter decisions concerned the title
to the claims. Rather, they col-
cerned the nature and character of
the Lees' trespass on the claims and
the consequent measure of damages
to be applied.

The Mar. 1977 title opinion by the
Regional Solicitor's Office and the
decision from which this appeal is
taken expressed certain misgivings
about this litigation, stating:
"[T]he decision in each of these
suits ad their effect on (1) The
Company's ability to establish pos-
session for the statutory period, and
(2) The Lees' status as possible ad-
verse claimants must be inlidd in
the narration of facts presented by
the applicant."

As noted above, only the 1969 de-
cision by the Supreme Court of
Alaska was concerned with the ques-
tion of the title and possessory
rights to. theclaims, and it held in
favor of Alaska Placer and declared
the Lees to be trespassers. The two
subsequent decisions had nothing
whatever to do with the title or pos-
sessory interests.

With regard to "the Lees' status
as possible adverse claimants," both
the title opinion and the decision
failed to take note of the fact that
the Lees had on March 1, 1973, filed
a formal protest against this patent
application. By decision of the
Alaska State Office dated May 30,
1975, the Lees' protest was dis-
missed, the State Office holding, in
part, that "the parties of protest
[the Lees] have failed to provide
sufficient, evidence to establish an
adverse title or interest in the min-
ing claims described." The Lees ap-
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pealed to this Board from that State
Office decision, and on Oct. 30, 1975,
their appeal was dismissed. Richard
E. and Phyllis Lee, 22 IBLA 284
(1975). Therefore, the Lees' status
as possible adverse claimants has al-
ready been adninistratively adjudi-
cated, as reflected by the case record.

During the entire period of the
Lees' possession and working of
these claims they were asserting
their right to be there on the basis
of either the mining lease or the con-
ditional sales contract. That is, they
were there by virtue of their recog-
nition of Alaska Placers' asserted
paramount legal title. They were
mining the claims not only for their
own account, but 'also for the ac-
count of Alaska Placer. At no time
prior to the filing of their 1973
protest did they assert a claim of
title or interest independent from
or exclusive of the title asserted by
Alaska Placer. Their sole dispute
with Alaska Placer was whether
they had breached their conditional
sales contract to the extent that
Alaska Placer could properly de-
clare their interest forfeited. The
fact that Alaska Placer had entered.
into the conditional sales contract
did not divest Alaska Placer of the
title it was asserting. The contract
only served to invest the Lees with
a certain equity, which was subse-
quently vitiated by their failure of
performance and forfeiture. In fact,
the execution of the contract to sell
to the Lees actually strengthened
Alaska Placer's claim to an adverse
possession of the claims, viz; "Also,
-adverse possession may be evidenced

by such acts as coniveying, leasing,
mortgaging, or paying the insur-
.ance or taxes on the property; * * *"
:5 Thompson on Real Property, Ad-
,verse Possession, § 2544. [Italics
added.]

Upon default by the Lees, Alaska
Placer cted promptly and dili-

'gently to assert its claims of title
and to evict them, as noted by the
Alaska Supreme Court in its 1969
opinion, supra. The Lees at all times
material to this discussion recog-
nized the title asserted by Alaska
Placer and claimed: their interest
under that title. A substantial por-

'tion of the value of the ore mined
by them was awarded by the court
to Alaska Placer. In light of this,
the occupancy and working of the
-claims by the Lees under the condi-
tional contract of sale cannotbe dis-
tinguislhed in; any meaningful or
material aspect from their. working
.of the claims under the mining
lease Therefore, for the purposes
of 30 U.S.C. §38 (1970), we hold
thattlle occupancy and working of
the claims by the Lees froi 1960 to
1969 was in law the possession of
Alaska Placer, and it may avail it-
self of the benefit of such possession.

R. Kirk Dunbar filed in the
Alaska State Office his affidavit
dated February 4, 1977, wherein he
states that in 1969 (after the Lees
were enjoined from occupying the
claims) Alaska Placer went into ac-
tual possession of the claims and op-
*erated them for its own account
through 1973, when Alaska Placer
granted a mining lease to Grothe
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-and Pearson, who worked the claims
from 1973 through 1976.

The title opinion and the decision
appealed from require the submis-
sion of more evidence to substanti-
ate these statements. We fail to see
the necessity for this. The state-
ments are the sworn, notarized dec-
larations of the president of the
applicant company, and there is
nothing at all in the record to sug-
gest that they are untrue. f BLM
has reason to doubt the veracity of
the affidavit, it has a duty to require
further evidence, but lacking any,
such reason it is pointless to demand
further evidence of facts already
verified. Moreover, the affidavit of
R. Kirk Dunbar was corroborated
by the affidavit of Guy Rivers, pres-
ident of Rivers C. & M. Co., a con-
struction and mining firm. In this
affidavit Rivers describes his famil-
iarity with the claims since the
1950's, states that he knew both
Ralph Lomen and H. G. Gabrielson,
as well as R. Kirk Dunbar, and
states that he has read Dunbar's af-
fidavit and that the matters set forth
therein are true and correct. Absent
any reason for doubt, this submis-
sion would be adequate to satisfy
the requirement for corroborative
proof imposed by 43 CFR 3862.3-3.

We have held that the possession
of Lomen and Gabrielson can be
tacked to that of Alaska Placer un-
der the privity rule, supra, and that
the occupancy and working of the
claims by the Lees in recognition of
the title asserted by the partnership
and the company was in law the pos-
session of those who were asserting
the title. We conclude, therefore,

that Alaska Placer can be credited
with occupancy and working of the
claims from 1957 through 1976.

The only remaining question con-
cerns Alaska Placer's compliance
with 43 CFR 3862.3-2, which re-
quires a court certificate that no suit
or other action involving possession
of the claims is pending, etc. The at-
torney employed by Alaska Placer
to assist in the filing of this applica-
tion has submitted an affidavit of his
own. In it he describes his efforts to
procure the required certificate. ie
states that because "[t]he State of
Alaska does not have any particular
court which has jurisdiction of min-
ing cases within the udicial district
embracing the claims, the Clerk of
the Alaska Trial Courts, situated in
Nome, Alaska, refuses to make a cer-
tificate in accordance with Bureau
of Land Management PRegulation
No. 3862-3.2." In substitution of
such certificate, he then offers his
own affidavit to the effect that no
such actions are pending.

This poses something of a di-
lemma. This Board has no authority
to compel the Court or any officer or
employee thereof to execute a certifi-
cate in the face of such a refusal. On
the other hand, the Department
should not be obliged to waive its
regulation simply to accommodate
the personal recalcitrance of an in-
dividual who is beyond Depart-
mental control. Accordingly, we
must insist that either 1) the cer-
tificate be obtained and submitted,
or 2) that the Clerk or superior of-
ficer of the Court having jurisdic-
tion of civil actions in the area of
the subject claims indicate in writ-
ing that the execution of such a cer-
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tificate is refused, whereupon the
certificate of some attorney in pri-
vate practice, or officer of a title
abstract company, or title insurance
company, approved by the BLM,
will be received in substitution
thereof. If no written refusal to
execute the certificate can be ob-
tained, Alaska Placer will be left
with no alternative but to seek to
procure such certificate through an
appropriate legal process such as
mandamus or quo warranto.

AWhen this final requirement is
met we perceive no bar to the issu-
ance of the patent applied for.

Accordingly, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion appealed from is reversed, and
the case is remanded to the Alaska
State Office, BLM, for further ac-
tion consistent with this opinion.

EDWARD W. STrEBING,
Administrative Judge.

WTE CONCUR

NEWTON FusiiBERG,
Chief Administrative Judge.

DOUGLAS E. HENRIQUES1

Administrative Judge.

UNITED STATES STEEL
CORPORATION

8 IBMA 230

Decided Decemb er 21, 1977

Appeal by the United States Steel
Corporation from a decision of Chief

Administrative Law Judge- L. K.
Luoma in Docket No. BARB 76-345-P,
dated July 23, 1976, assessing a $100
civil penalty pursuant to sec. 109 of
the Federal Coal Mine Health and
Safety Act of 1969.

Affirmed.

Federal Coal Mine Health and Safety
Act of 1969: Regulations: Generally

An operator's failure to notify MESA im-
mediately of a gas ignition, in accordance
with 30 CFR 80.11, constitutes a viola-
tion of sec. 103(e) of the Act (30 U.S.C.
§ 813 (e) (1970)).

APPEARANCES: Billy M. Tennant,
Esq., for appellant, United States Steel
Corporation; Robert J. Phares, Esq.,
Acting Assistant Solicitor, and Jona-
than Strong, Esq., Trial Attorney, for
appellee, Mining Enforcement and
Safety Administration.

OPINION BY ADMINISTRA-
TIVE JUDGE SCHELLEN-
BERG

INTERIOR BOARD OF MVINE
OPERATIONS APPEALS

* ProceduraZ and Factual
Background

On Oct. 29,1974, at approximate-
ly 12:30 p.m., a methane gas igni-
tion occurred at the United States
Steel Corporation's (U.S. Steel)
Concord No. I Mine. This ignition
was extinguished within 1/2 to 2
minutes and caused no injuries. The
section foreman examined the room
where -the ignition had occurred
and found no evidence of smoke or
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fire. A check for methane produced
a maximum reading of .04.

The fact that this ignition oc-
curred was not reported to the U.S.
Steel surface personnel until the
section foreman came out of the
mine at 4:33 p.m. U.S. Steel then
attempted to contact the Mining
Enforcement and Safety Adminis-
tration (MESA), but it was unable
to do so immediately as the MESA
office had earlier closed at 4:30 p.m.
Contact was eventually made at
5:45 p.m. and a MESA inspector
arrived at the mine around 8 p.m.
The inspector thereupon issued an
order under sec. 103(f) of the Act
(30 U.S.C. § 813(f) (1970)) which
had the effect of closing the section
of the mine where the ignition oc-
curred. However, he did not go into
the mine itself as the eyewitnesses
had ended their shift and were
unavailable.

On Nov. 6, 1974, MESA sent a
letter to U.S. Steel in which it cited
a violation of 30 CFR 80.11 for the
latter's failing to report the igni-
tion promptly, using the fastest
available means of communication.
Thereafter, MESA filed a petition
for a civil penalty assessment. It
amended this petition to reflect the
fact that U.S. Steel was sent a "Let-
ter of Violation," rather than being
served with a notice of violation.
In a subsequent amendment,
MESA struck the word "Stand-
ard," from the Order of Assessment
thereby conforming its pleading to
the agreement of counsel for both
parties that 30 CFR 80.11 is not a
health or safety standard.

Following a hearing on this peti-
tion in Docket No. BARB 76-71-P,

Chief Administrative Law Judge
Luomia found that U.S. Steel had
violated 30 CFR 80.11 in failing to
report the ignition immediately to
MESA, even though the means to
do so were available. The Chief
Judge further found an "inextrica-
ble relationship" between this reg-
ulation and sec. 103(e) of the Act
(30 U.S.C. § 813(e) (1970)).
Nevertheles, in his decision dated
Apr. 28, 1976, Chief Judge Luoma
held that a civil penalty could not
be assessed pursuant to sec. 109 of
the Act (30 L7.S.C. § 819 (1970)),
as the petition alleged neither a vio-
lation of a health or safety stand-
ard, nor of "any other provision" of
the Act. The Chief Judge therefore
dismissed the petition without prej-
udice.

Following the dismissal, MESA
again petitioned for a civil penalty
assessment, this time alleging a vio-
lation of secs. 103(e) (30 U.S.C.
§813(e) (1970)) and 111 (30
U.S.C. §821 (1970)) of the Act.
Notions for summary decision were
filed subsequently by both MESA
and U.S. Steel.

In his decision, in Docket No.
BARB 76-345-P, dated July 23,
1976, Chief Judge Luoma adopted
his findings from the prior proceed-
ing (Docket No. BARB 76-71-P)
and held that U.S. Steel's failure
to notify MESA immediately of
the ignition in accordance with 30
CFR 80.11 resulted in a violation of
sec. 103(e) of the Act (30 U.S.C.
§ 813(e) (1970)). Accordingly, a
civil penalty in the amount of $100
was assessed. It is from the finding
of this sec. 103 (e) violation that
U.S. Steel appeals.
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Contentions of the Parties evidence requirements of sec. 103
(e) of the Act (30 U.S.C. § 813 (e)

U.S. Steel contends that the 41970)) were intended to be read
Chief Judge Is conclusion that 30 together, so as to insure a prompt
CFR 80.11 is proper and necessary and torough investigation of the
to carry out the meaning and in- accident. MESA also contends that
tent of sec. 103(e) of the Act (30 tile additional requirement of "im-
U.S.C. § 813 (e) (1970) ) requires a mediacv" is to be inferred from the
strained interpretation of the statu- language, construction, and pur-
tory language that is not justified. pose of sec. 103(e). It argues that,
It argues that the notification and if the Secretary (of the Interior) is
preservation of evidence aspects of not notified quickly of the accident,
see. 103 (e) are separate and dis- testimonial evidence and, in many
tinct and have no particular ela- cases physical evidence as well,
tionship to one another. U.S. Steel fades or disappears altogether,
further argues that it is the notifi- thereby frustrting the remedial
cation portion of see. 103 (e) which purpose of he Act.
serves as the statutory basis for 30 MESA further argues that, as 30
CFR 80.11,while it isthepreserva- CFR 80.11 was intended to imple-
tion of evidence portion which pro- ment section 103(e) of the Act (30
vides the statutory basis for 30 U.S.C! §813(e)(1970)), a failure
CFR 80.12. It contends, therefore, to find that a violation of this
that if, as the Chief Judge felt, the regulation likewise violated the
meaning and intent of the preser- Act would render such regulation
vation of evidence portion of sec. unenforceable.
103(e) justifies regulatory lan-
guage connoting "immediacy," such Issue on Appeal
regulatory language should be con-
tained in 30 CFR 80.12, rather than Whether an operator's failure to
in section 80.11. notify MESA immediately of a gas

U.S. Steel also argues that, in ignition, in accordance with 30 CFR
promulgating 30 CFR 80.11, the 80.11, constitutes a violation of see-
Secretary of the Interior exceeded tion 103(e) of the Act (30 U.S.C.
his statutory authority under sec. § 813(e) (1970)).
508 of the Act (30 U.S.C. § 957 . .s -
(1970) ), which allows him to adopt
regulations "to carry out" the pro- [1] Section 103 (e) of the Act (30
visions of such Act. Finally, U.S. U.S.C. § 813(e) (1970) ) requires
Steel contends that a penalty cannot that, in the event of a coal mine ac-
be assessed fr a violation of a re- cident, the operator: (1) notify the
porting regulation which is 'not a Secretary (of the Interior), and
safety standard. (2). take the appropriate measures

MESA takes the position that the to prevent the destruction of any
notification and preservation of evidence which would assist in in-
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vestigating the cause of such acci-
dent.1 We hold that the sec. 103 (e)
requirements were intended to com-
plement one another, that read to-
gether, they form but a single stat-
utory obligation. Thus, were an
operator to comply with one re-
quirement, but not the other, a vio-
lation of sec. 103(e) would result.

We further hold that there is an
inference of immediacy in sec. 103
(e) of the Act (30 U.S.C. § 813 (e)
(1970) ) for, in a practical sense,
should the Secretary receive other
than expeditious notice, this, statu-
tory provision for preservation of
evidence would be of progressively
diminished value. Drawing upon
this inference, the Secretary pro-
mulgated 30 CFR 80.11,2 which re-
quires that, in certain instances, the
operator is to notify MESA im-
mediately of the accident by way of
the fastest available means of com-

1 Sec. 103(e) of the Act (30 U.S.C. § 813(e)
(1970)) reads in pertinent part:

"In the event of any accident occurring In
a coal mine, the operator shall notify the
Secretary thereof and shall take appropriate
measures to prevent the destruction of any
evidence which would assist in investigating
the cause or causes thereof." * 

2 30 CFR 80.11 in pertinent part provides:
"§ 80.11 Notification by operator.
"The operator of a coal mine shall, using the

fastest available means of communication,
immediately notify the District or Subdis-
trict Coal Mine Safety Office of the Mining
Enforcement and Safety Administration of
the District in which the mine is located of
the occurrence of any of the following acci-
dents:

"(a) A fatal injury;
"(b) A serious nonfatal Injury that the

operator or a medical officer believes could
result in the death of the injured person 

"(c) A death occurring on mine property;
"(d) A mine fire not extinguished within

30 minutes;:
" (e) A mine explosion;
"(f) An ignition of gas or dust or com-

bination thereof."

munication. In promulgating this
regulation the then Acting Secre-
tary noted:

The regulations X * * are being pro-
mulgated *0 * because they will provide
the Bureau with immediate notification
when needed and enable the Bureau to
utilize its investigative resources most
effectively to achieve the purpose of the
Act.

35 FR 19999 (Dec. 31,1970).

The Board finds inescapable the
conclusion that 30 CFR 80.11 was
intended to implement sec. 103(e)
of the Act (30 U.S.C. § 813 (e)
(1970) ). Furthermore, we find that,
in those instances enumerated in
section 80.11, the element of im-
mediacy is to be construed as an in-
tegral part of the notification and
preservation of evidence obligation
of sec. 103(e).

We, therefore, hold that in not
reporting the gas ignition imme-
diately to MESA, U.S. Steel failed
to comply with. 30 CFR 80.11 and
that this failure constituted a viola-
tion of sec. 103(e) of the Act (30
U.S.C. § 813 (e) (1970)). We
further hold that as a result of this
violation, a civil penalty was prop-
erly assessed pursuant to sec. 109 of
the Act (30 U.S.C. § 819 (1970)).
Accordingly, the Chief Judge's de-
cision, as well as the $100 civil pen-
alty assessment, should be affirmed.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that the decision of the



APPEAL. OF TERRY E., KRIZE': & J. BURGLIN
December 28, 1977

Chief Administrative Law. Judge
IS. AFFIRMED and that the
United States, Steel Corporation
pay a civil penalty in the amount of
$100 on or before 30 days from the
date of this decision.

HowARD J. SCOBELLENBErG, JR.,

Adrmnwistrative Judge.

I CONCUR:

DAVID DO 4NE,

Chief Admiiitrative Judge. :

APPEAL OF TERRY E. KRIZE
AND

J. BURGLIN

2 ANCAB 247

Decided December 28,1977

Reconsideration of dismissal of appeal
from the Decision of the Alaska State
Director, Bureau of Land Illanagement,
#F-8201, rejecting the offer of
appellants, under provisions of the
Mineral Leasing Act of 1920, 30 U.S.C.
§ 226 (1970), for a noncompetitive oil
and gas lease, based on a conflict with
an interim conveyance issued Nov. 29,
1976, to the Arctic Slope Regional
Corporation under the Alaska Native
Claims Settlement Act, 43 U.S.C.
§§ 1601-1624 (Supp. II, 1972).

Appeal on reconsideration dismissed
December 28, 1977.

1. Alaska Native Claims Settlement
Act: Administrative Procedure: Gen-
erally-Alaska Native Claims Settle-

ment Act: Alaska Native Claims
Appeal Board: Appeals: Generally

Where the Secretary, pursuant to regu-
lations in 43 CFR 4.5, takes original ju-
risdiction of a case and renders a final
decision, the Board is bound by his find-
ings, conclusions, and statements of De-
partmental policy.

2. Alaska Native Claims Settlement
Act:; Conveyances: Generally-Alaska
Native Claims Settlement Act: Alaska
Native Claims Appeal Board: Appeals:
Standing

Where, pursuant to Departmental regula-
tions, a party must claim a property in-
terest in land affected by a decision in
order to have standing to appeal such a
decision, and the Secretary has found as
a matter of law that a noncompetitive oil
and gas lease offeror has no property in-
terest in his offer, the Board finds that
offerors for noncompetitive oil and gas
leases do not have standing under 43
CFR 4.902 to appeal a BLM decision to
issue conveyance to a Native Corporation
under ANCSA.

3. Alaska Native Claims Settlement
Act: Administrative Procedure: Gen-
erally-Alaska Native Claims Settle-
ment Act:. Alaska Native Claims
Appeal Board: Appeals: Generally-
Oil and Gas Leases: Noncompetitive
Leases

The Secretary's policy against appealing
the-rejection of oil and gas lease offers to
the Interior Board of Land Appeals sepa-
rately. from an appeal of the decision to
issue conveyance, confers on the Alaska
Native Claims Appeal Board exclusive
jurisdiction over decisions rejecting non-
competitive oil and gas lease offers be-
cause of conflicts with land selections by
Native Corporations under ANCSA.

4. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal

1007] 1007



1008 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 I.D.

Board: Appeals: Jurisdiction-Alaska
Native Claims Settlement Act: Convey-
ances: Generally

Where interim conveyance has been is-
sued for the lands embraced by oil and
gas lease offers, the Department no
longer has jurisdiction over the lands and
has no authority to convey any interests
in the lands, including mineral leases.

5. Alaska Native Claims Settlement
Act: Land Selections: Third-Party
Interests-Alaska Native Claims Set-
tlement Act: Conveyances: Generally

Sec..22(i) of ANOSA, 43 U.S.C. § 1621
(i) (1970), does not authorize the issu-
ance of mineral leases on lands to be
conveyed under ANOSA.

6. Alaska Native Claims Settlement
Act: Administrative: Procedure: Deci-
sions-Alaska Native Claims: Settle-
ment Act: Alaska Native Claims
Appeal Board: Appeals: Generally

Where Departmental policy is to expe-
dite conveyances under ANSCA by re-
jecting noncompetitive oil and gas leases
which conflict with conveyances under
ANOSA, and the Secretary has announced
that oil and gas leases will not be issued
as a consequence of administrative ap-
peals, the Board interprets this policy as
a mandate to affirm a BLM decision re-
jecting a noncompetitive oil and gas lease
offer because of conflict with a convey-
ance under ANCSA.

7.: Alaska Native Claims Settlement
Act: Administrative Procedure: Gen-
erally-Alaska Native Claims Settle-
ment Act: Conveyances: Generally,

The Board vacates its previous ruling
that BLM's rejection of a noncompeti-
tive oil and gas lease offer, because of
conflict with an ANCSA conveyance, con-
stitutes final agency action from which
no appeal will lie.

8. Alaska Native Claims Settlement
Act: Administrative Procedure: Deci-

sions-Alaska Native Claims Settle-
ment Act: Alaska Native Claims
Appeal Board: Appeals: Statement of
Reasons-Alaska Native Claims Set-
tlement Act: Alaska Native Claims
Appeal Board: Appeals: Standing

The Board will accept appeals from de-
cisions rejecting noncompetitive oil and
gas lease offers based on conflicts with
interim conveyances under ANCSA, but
will dismiss such appeals after elapse of
the thirty-day period in which statements
of reasons and standing may be filed.

9. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Jurisdiction
All challenges to the validity of ANCSA
are beyond the jurisdiction of an admin-
istrative adjudicative body organized to
decide appeals under that statute.

APPEARANCES: Stephen C. Ellis,
Esq., Reed, McClure, Noceri & Thonn,
P.S., for appellants; John E. Allen,
Esq., Regional Solicitor, for the
Bureau of Land Management; and
Kevin F. Kelly, Esq., Wickwire, Lewis,
Goldmark, Dystel and Schorr, for
Arctic Slope Regional Corporation.

OPINION BY
ALASKA NATIVE CLAIMS

APPEAL BOARD
The Board, on Aug. 5, 1977, dis-

missed the above appeal from a Bu-
reau of Land Management Decision.
rejecting a noncompetitive oil and
gas lease offer because of a conflict
with an interim conveyance to Arc-
tic Slope Regional Corporation
pursuant to ANCSA. The basis for
the Board's dismissal was a decision-
issued by the Secretary in the case
of Arctic Slope/Western, Arctic,
Slope/Eastern (Central), ANCAB
# RLS 76-11 (A)-(MM),ANCAB
# RLS 76-12(A)-(O). Appellants
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have requested reconsideration of
the dismissal.

The Board, on Sept. 2, 1977,
granted appellants' request for re-
consideration and directed the par-
ties to file briefs on the following
issues:
1. Whether an offeror for a noncompeti-
tive oil and gas lease, whose offer is re-
jected because of the conflict with a con-
veyance to a Native Corporation under
ANCSA, can have standing under the
Secretary's ruling in Arctic Slopel West-
ern, to appeal such rejection to this
Board.
2. Whether having issued interim con-
veyance of the disputed lands the Depart-
ment may now assert jurisdiction over
such lands for purposes of lease issuance
in view of Interior Board of Land Ap-
peals (IBLA) decisions cited in Decision
#F-8201 and in view of the Board's rul-
ing in Appeal of Eklutna, Inc., 1 ANCAB
305 (#VLS 75-1) 84 I.D. 105 (1977), that
when an interim conveyance has been
issued pursuant to the Alaska Native
Claims Settlement Act, the Secretary of
the Interior and this Board lose all au-
thority and jurisdiction over those inter-
ests in land which have been conveyed.

Appellants' request for reconsid-
eration was based, in general, on the
fact that the Board sunmmarily dis-
missed its appeal, in reliance on
interpretation of Secretarial policy
expressed in Arctic Slope/Western,
before the elapse of the thirty-day
period allowed the appellant in
which to file Statement of Reasons
and Standing. Appellants timely
filed their Statement of Reasons and
Standing in connection with their
request for reconsideration

Appellants assert the following
reasons for appeal:

The Alaska Native Claims Set-
tlement Act violates the terms of the

public trust imposed upon the Fed-
eral government by common law,
which requires that natural re-
sources must be reserved for all the
public and developed according to
the most democratic means possible.

Appellants argue that the Con-
stitutional power of Congress to
deal with the public lands is limited,
for Congress must administer the
public lands as a public trust. Ap-
pellants contend that transfer of
certain public lands in Alaska into
private hands violates the public
trust doctrine and renders the
transfer void.

The characterization of the public
trust as charitable or private yields
no difference in the duties owed by
the trustee to the beneficiaries. Ap-
pellants contend that transfer of the
disputed lands to Arcitic Slope Re-
gional Corporation breaches certain
enumerated trust duties, and that
Congressional action in passing the
Alaska Native Claims Settlement
Act was therefore arbitrary and
contrary to law.

Appellants argue that the trans-
fer of public lands to the Arctic
Slope Regional Corporation is not
for a public purpose as contem-
plated by the Fifth Amendment;
the sole beneficiary of the transfer
being Arctic Slope Regional Cor-
poration, and without compensat-
ing benefits for the United States
and the public, the transfer violates
the standard of care demanded of
the United States as trustee.

Appellants assert that the right
of public to development of the pub-
lic land and resources in the best
interests of all citizens is protected

1007]
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by the Ninth Amendment to the
United States Constitution. Appel-
lants further attack the constitu-
tionality of § 10 of ANCSA which
imposes a one-year statute of limita-
tions on any civil action to contest
the authority of Congress to enact
the Act, designates the State of
Alaska as the only party who may
file such an action, and vests exclu-
sive jurisdiction in the United
States District Court for the Dis-
trict of Alaska. Appellants assert
that this section of ANCSA also
violates the First Amendment right
to petition govermnent for the re-
dress of grievances.

Finally, appellants allege that
the transfers of land violate the Na-
tional Environmental Policy Act of
1969, Jan. 1, 1970 (83 Stat. 852) in
that no environmental impact state-
ment or negative declaration of im-
pact has been filed. Appellants con-
tend that the transfer of 38 million
acres of Federal land into private
ownership constitutes "major Fed-
eral action" significantly affecting
the quality of human environment.

Responding to the Board's Order
on reconsideration, the appellants
allege standing as beneficiaries of a
public trust challenging a breach
of fiduciary obligations by the trus-
tee.

Appellants argue that Depart-
mental regulations in 43 CFR
4.902 and 43 CFR 4.1(5), on stand-
ing to appeal and duties of the
Board, conflict with the mandate of
the National Environmental Policy
Act, supra, that all Federal agencies
shall prepare environmental impact
statements for major Federal ac-

tions which significantly affect the
quality of the human environment.

Appellants respond to the second
issue on reconsideration (whether
the Department retains any juris-
diction over the disputed lands after
issuance of interim conveyance for
such lands to Arctic Slope Regional
Corporation, pursuant to the
Board's Decision in Appeal of
Elo7utna, Ine., spra, by asserting
that because the Department re-
tains authority to survey boundaries
of Native selections after issuance
of interim conveyances, the Depart-
ment retains jurisdiction over such
lands.

Arctic Slope challenges appel-
lants' standing because regulations
in 43 CFR 4.902 require a claim of
property interest and a noncompeti-
tive oil and gas lease offer is at most
a hope, or expectation, rather than
a claim. Arctic Slope rejects ap-
pellants' public trust theory on the
grounds that beneficiaries of such a
trust are not identifiable.

As to jurisdiction over lands on
which interim conveyance has is-
sued, Arctic Slope would uphold the
Board's conclusion in Appea of
Eklutna, Inc., spra, that an interim
conveyance of land is substantively
the same as a patent and transfers
legal ownership of land so that,
upon issuance of interim conveyance
to Arctic Slope Regional Corpora-
tion, the Department of the Interior
lost all jurisdiction to control the
land, including the power to issue
mineral leases to the appellants.

Arctic Slope denies the Board's
jurisdiction over appellants' chal-
lenge to the legality of ANCSA, be-



1011APPEAL OF TERRY E. KRIZE & J. BURGLIN

December 28, 1977

cause this claim is subject to the
limitations in § 10, and the Board,
as an administrative agency orga-
nized to adjudicate claims under
ANCSA, cannot consider a consti-
tutional challenge to the Act.

The Bureau of Land Manage-
ment, on reconsideration, agrees
that the appeal was subject to dis-
missal because appellants had no
property, interest in the disputed
land and therefore. no standing to
appeal, and because-the Department
had no jurisdiction over the dis-
puted lands since interim convey-
ance had already been issued to
Arctic Slope Regional. Corporation.

The Bureau of Land Manage-
ment requests however, that the
Board vacate that portion of its De-
cision reading as follows:

The Board further finds that where BLM,
il accord with Secretarial policy quoted
herein, rejects a noncompetitive oil and
gas lease offer because of conflict with a
conveyance under ANCSA, such rejec-
tion by BLM constitutes final agency ac-
tion from which no appeal will lie by the
offeror to the Board or to the Interior
Board of Land Appeals.

The Regional Solicitor points out
that BLM has no authority to act
finally for the Department except
where such a delegation has been
explicitly made; all decisions of
BLM made under Chapter II, Title
43 CFR are subject to the provisions
of 43 CFR Part 1840, referencing

appeals procedures of 43 CFR Part

4; these rules grant ANCAB ap-

pellate jurisdiction over "matters

relating to land selection" under

ANCSA and grant to the Interior

Board of Land Appeals appellate

jurisdiction over decisions "relating
to the use and disposition of public
lands and their resources." These
two grants of jurisdictional author-
ity, which are binding on BLM, are
intended to cover all BLM decisions
under ANCSA.
- ,Finally, the- Regional, Solicitor
arg~ues that ANCAB. lacks jurisdic-
tion to decide whether the Interior
Board of.Land Appeals has juris-
diction over an appeal. When the
Secretary stated in Arctic Sope/
Western, supra, that Secretarial, ac-
tion in the matter would "obviate
the confusion and delay"' of. trans-
fers of jurisdiction, he. contemplated
only the fact that ANCAB and
IBLA have, been defining.their re-
spective jurisdictions and, that the

Secretary in taking personal uris-
diction of an appeal could eliminate
such delay.

DISCUSSION

On reconsideration, the Board
makes the following findings and
conclusions:

Binding effect of Secretarial
decision

[1] The Board reaffirms its rul-
ing that where the Secretary, pursu-
ant to regulations in 43 CFR 4.5,
takes original jurisdiction of a case
and renders a final decision, the
Board is bound by his findings, con-
clusions, and statements of Depart-

mental policy in such decision.

Standing

Standing'before the Board is gov-
erned by regulations in 43 CFR
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4.902 which provide in pertinent
part:
Any party who claims a property inter-
est in land affected by a determination
from which an appeal to the Alaska Na-
tive Claims Appeal Board is allowed, N * *
may appeal as provided in this sub-
part. *

In Arctic iSope/ Western, the Sec-
retary accepted as controlling a
body of case law holding that a non-
competitive oil and gas lease offeror
has no right to a lease, and no prop-
erty interest in his offer. (Arctic
Slope/Western, supra at 5)

[2] Where, under Departmental
regulations, a party must claim a
property interest in land affected by
a decision in order to have standing
to appeal such a decision, and the
Secretary has found as a matter of
law that a noncompetitive oil and
gas lease offeror has no property in-
terest in his offer, the Board finds
that appellants, as offerors for non-
competitive oil and gas leases, do not
have standing under 43 CFR 4.902
to appeal to ANCAB a decision to
issue conveyance to a Native Cor-
poration under ANCSA.

The Secretary in Arctic Slope!
Western, responded to an argument
that his failure to lease to appellants
violated a public trust responsibil-
ity, holding:

* * * * .*

* * * The Department is authorized to
administer the public domain; its duties
in this regard derive from Congressional
exercise of its authority.under the Prop-
erty Clause of the Constitution, not any
fiduciary-trust responsibilities. * * *
(Italics added.)

.,* *:: * * *.

Thus it appears the Secretary would
reject the argumient of appellants in

the present appeal that they have
standing as beneficiaries of a public
trust.

The present appeal is not from a
decision to issue conveyance, but
from a decision to reject appellants'
offers based on a conflict with u pre-
viously issued interim conveyance.

Pursuant to 43 CFR 4.1(3), the
Interior Board of Land Appeals
(IBLA) decides appeals "* * * from
decisions rendered by Departmental
officials relating to the use and dis-
position of public lands and their re-
sources * * *." A right of appeal is
extended by 43 CFR 4.410 to
"* * * any party * * * 'adversely
affected by a decision of an officer of
the Bureau of Land Manage-
ment * * *

Thus, a party unable to assert a
property interest for standing be-
fore ANCAB might still be found
by IBLA to be adversely affected"
so as to have standing before that
Board.

However, in Arctic Slope/West-
err, s8upra, after finding that offer-
ors for noncompetitive oil and gas
lease offers lacked standing to ap-
peal to ANCAB a decision to con-
vey, the Secretary stated:

* * * * *

This decision will avoid attempts to in-
voke the jurisdiction of the Interior
Board of Land Appeals by appealing the
rejection of the oil and gas lease offers
separately from the appeal of the deci-
sions to issue conveyance. The Board of
Land Appeals has such appeal authority
in the regular oil and gas lease offer case,
43 CFR 4.1(3). Since August 6, 1975,
however, appeals in "matters" relating to
land selection arising under [ANOSA]"
lie with ANCAB. 43 CFR 41(5), 40 F.R.
33172 (1975). This Order will obviate the
confusion and delay of multiple appeals,
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determinations of jurisdiction under this thority to convey any interests in
regulation, and case transfers under 43 the lands, mineral leasesth adincludingmiealas.
0 CR 4.901(c). .0 [5i] Even if the Department re-

* '' *: 0 *a * * tained jurisdiction over the lands,
[3] The Secretary's policy lease issuance would still be barred

against appealing the rejection of by the Secretary's conclusion, in
oil and gas lease offers to the Inter- Arctic Slope/Western, that sec. 22
or Board of Land Appeals separ- (i) of ANCSA, 43 U.S.C. § 1621 (i)

ately from an appeal of the de- (1970), does notauthorizetheissu-
cision to* issue conveyance, and ance of mineral lease on lands to be
against multiple appeals, determi- conveyed. under ANCSA. (Arctic
nations of jurisdiction, and case Slope/Western,spra, 1.) Further,
transfers, confers on the Alaska Na- even if ANCSA did not preclude
tive Claims Appeal Board exclusive lease issuance, the Secretary in the
jurisdiction over decisions rejecting same decision established Depart-
noncompetitive oil and gas lease of- mental policy contrary' to mineral
fers because of conflicts with land leasing, stating:
selections by Native Corporations * * . * -
under ANCSA, as well as jurisdic- e - i

5Issuance, o f leases on the. pendingtion over decisions to issue convey- offers would frustrate Congressional

ances under ANCSA. policy by denying Alaska Native. cor-
[4] The second issue raised by the pdrations the full benefit of the resources

Board on reconsideration, involves in the lands which Congress intended to.be conveyed to them. (Arctic Slope/West-
Departmental jurisdiction over era, supra, 11.)

lands for purposes of lease issuance ,, * * * *

in view of the Board's ruling in Additional grounds exist for
AppeaZ of Ekiutna, Inc., stpra, and denying the present appeal. The
is dispositive. The Board ruled that Secretary announced in Arctic
interim conveyance and patent, Slope/Western:
pursuant to 43 CFR 2650.0-5(h) * * * *

and (i), are documents of equal * It is the policy of the Department

significance in granting title under of the Interior to expedite conveyances
ANCSA, and that when an interim - under ANCSA by rejecting pending non-

conveyance has been issued, the Sec- competitive oil and gas lease offerswhich conflict: in whole or in part with
retary and this Board lose all au- conveyances under ANOSA * * (Arctic
thority and jurisdiction over those S'ope/Western, spra, 10.)
interests conveyed. The Board here '1 * * * *

reaffirms this ruling. Because in- In accordance Vith this policy,
terin 'conveyance has been issued the 'Secretary stated,- oil and gas
for the lands embraced by appel- leases will not be issued as a con-
lants' oil and gas lease- offers, the sequence of administrative appeals
Department no longer has jurisdic- and appeals requesting lease issu-
tion over the lands and has no au- ance were rejected.

-101317
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[6] Where Departmental policy
is to expedite conveyances under
A-NCSA by rejecting noncompeti-
tive oil and gas leases which conflict
in whole or in part with convey-
ances under ANCSA, and the Sec-
retary has announced that oil and
gas leases will not be issued as a
consequence of administrative ap-
peals, the Board' interprets' this
policy' as a mandate to: affirm a

'BLM decision rejecting a noncom-
'petitive oil and gas lease:offer'be-
cause of coniflict with4 conveyance
ulder ANCSA.'

[] On reconsideration, the
Board vacates' its previous ruling
that BLM's rejection of a noncom-
petitive oil and gas lease offer, be-
eause of' conflict with an ANCSA
conveyance, constitutes final agency
action from which no appeal will
lie. As pointed out by the Regional
Solicitor, the Bureau of Land Man-
agement has no authority to act fi-
nally for' the Department except
where such authority has been spe-
cifically delegated to it, and all de-
cisions of the Bureau are subject to
appeal either to ANCAB or to
IBLA. Therefore, unless specifi-
cally delegated such authority, the

.Bureau of Land Management can-
not act finally for the Department
'without administrative review.

[8] At the same time, the Board
sees no reason to compel individuals
to pursue a burdensome appeal
process when no substantive appeal
is, in fact, possible. Therefore, in
recognition of the fact that the Bu-
reau of Land Management deci-
sions are not administratively final,
the Board will accept appeals from
decisions rejecting noncompetitive

oil and gas lease offers based on con-
flicts with interim conveyances unl-
der ANSCA. However, the Board
will dismiss such appeals after
elapse of the thirty-day period in
which Statements of Standing and
Reasons for appeal may be filed, un-
less the parties allege factual cir-
cumstances which distinguish the
appeal from Arctic Slope!Western.

[9] The Board further rules that
all challenges to the validity of
ANCSA are beyond its jurisdiction
as an administrative, adjudicative
body . organized to decide appeals
under the Act.
.i With regard to appellants' col-
tention that ANCSA, violates the
:National Environmental; Policy
Act, stprca, the Board also direct
appellants' attention to initial reg-
ulations on Alaska Native Selec-
tions, published in the Federal
iRegister, May 30, 1973, which was
prefaced by the following finding:

It is hereby determined that the publi-
cation of this rule making is not a major
Federal action significantly affecting the
quality of the human environment and
that no detailed statement pursuant to
section 102(2) (c) of the National En-
vironmental Policy Act of 1969 (42 U.S.C.
4332 (2) (c) ) is required. This conclusion
has been reached on the basis that all
actions authorized by these regulations
which could significantly affect the qual-
ity of the human environment have either
been directed by Congress or the action
can be taken only after the exercise of
discretion by the Secretary. In the latter
instance an environmental impact state-
ment will be prepared when appropriate
prior to the exercise of discretion.

* In accordance with the above
findings and' conclusions, the Board
On reconsideration hereby dismisses
this appeal.
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This represents a unanimous de-
cision of the Board.

JUDITH M. BRADY,
Chairman, AlasAa Natieve

Cainms Appeal Board.

.ABIGAIL F. DUNNING,
Board Member.

LAWRENCE MATSON,
Board Member.

APPEAL OF DONALD WATSON

2 ACAB 258

Decided Decemnber 29, 977

Appeal from the Decision of the Alaska
State Office, Bureau of Land Xanage-
ment 4AA-8595, dated June 3, 1976,
rejecting a primary place of, residence
selection of Donald Watson, under
§14(h) (5) of .; the Alaska Native
Claims Settlement Act, 43 U.S.C.
§§1601-1624 (Supp. IV, 1974), as
amended, 9 Stat.. 1145 (1976), dis-
mised Dec. 29, 1977..

Decision affirming Bureau of Land
Management decision #AA-8595.

1. Alaska Native Claims Settlement
Act: Primary Place of Residence:
Criteria

In order to' establish a primary place of
residence pursuant to § 14(h) (5) of
ANOS, a dwelling must be constructed
upon the land applied for as a primary
place of residence.

2. Alaska Native Claims Settlement
Act: Primary Place of Residence:
Criteria

:The fact that an applicant has a dwell-
ing in the vicinity or adjacent to land
sought as a primary place of residence

254-916-78-

'is not sufficient to meet the criteria nec-
essary to establish a primary place of
residence. 

APPEARANCES: Chancy Croft, Esq.,
Gary Thurlow, Esq., Croft, Thurlow &
Loutrel, 425 G Street, Suite '710,
Anchorage, Alaska 99501, for the
appellant Donald Watson; Bruce E.
Schultheis, Esq., Office of the Regional
Solicitor, 510 L Street, Suite 408,
Anchorage, Alaska 99501, for the
State Director, Bureau of Land Man-
agement.

OPINION BY

ALASKA NATIVE. CLAIMS
APPEAL BOARD

The Alaska Native Claims Ap-
peal Board, pursuant to delegation
of authority in the Alaska Native
Claims Settlement Act, Dec. 18,
1971 (85 Stat. 688), 43 U.S.C.
§§ 1601-1624 (Supp. II, 1972), and
the implementing regulations in 43
CFR Part 2650 as amended, 41 FR
14734 (Apr. 7, 1976), and the regu-
lations in 43 CFR Part 4, Subpart
J. hereby makes the following find-
ings, conclusions, and decision af-
firming the decision of the State Di-
rector, Bureau of Land Manage-
ment #AA-8595 (hereinafter the
State Director).

On Dec. 14,1973, Donald Watson
filed an application for a primary
place of residence under § 14(h) (5)
of the Alaska Native Claims Settle-
ment Act (85 'Stat. 705) which pro-
vides as follows:

The Secretary may convey to a Native,
upon application within two years from
the date of enactment of this Act, the
surface estate in not to exceed 160 aecres

: 1015]
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of land occupied by the Native as a pri-
mary place of residence on Aug. 31, 1971.
*Determination of occupancy shall be
made by the Secretary, whose decision
shall be final. The subsurface estate in
such lands shall be conveyed to the ap-
propriate Regional Corporations;

The lands described in Donald
Watson's application included cer-
tain lands in Sec. 6, T. 3 N., R. 6 W.,
Seward Meridian and Secs. 31 and
32, T. 4 N., B. 6 W., Seward Merid-
ian and specifically excluded the
patented land in U.S. Survey 3141.

Appellant stated in his applica-
tion that he had occupied these
lands as a primary place of resi-
dence each year from May 1970 to
the present time.

On Mar. 12, 1974, the Bureau of
Land Management issued a notice
to Mr. Watson that additional evi-
dence was required before his ap-
plication could be processed further.
This notice stated that the Depart-
mental regulations required that
there must be a dwelling on the tract
of land applied for and further-
more, casual or occasional use was
not considered sufficient occupancy
to make the tract of land applied
for a primary place of residence.
Mr. Watson was allowed 30 days
from receipt of the notice to submit
any additional evidence of improve-
ments present on the land for which
he applied and any other additional
evidence in support of his claim. On
Mar. 28, 1974, Mr. Watson sent to
the Bureau of Land Management a
response to the notice for addi-
tional evidence and stated as fol-
lows:
Improvements on the above property to
qualify as a primary place of residence

include, a 2 bedroom house, an out-
house a large garden, have also cleared
brush and deadfall from the area.

On May 6,1974, James B. Mon-
nie, the Refuge Manager of Kenai
National Moose Range prepared a
statement concerning the applica-
tions for primary place of residence
of Mr. Donald Watson and three
other applicants. Mr. Monnie stated
that on Apr. 26, 1974, a aerial sur-
vey was made of the tract of land
applied for by Mr. Donald Watson.
No dwellings or other structures
were located on this tract. A small
house and several other structures
and a garden were found to be lo-
cated on tract USS 3141, a fee title
tract, and a dilapidated old cabin
was found to exist on a tract of land
applied for as .a primary place of
residence by Mr. Watson's son,
Donald A. Watson. Mr. Monnie fur-
ther stated that on May 2, 1974, he
personally spent five hours ex-
amining the area for. houses and
other developments and/or other
occupancy of the tracts of land ap-
plied for as primary places of resi-
dence. No house as described by
appellant was located on the tract
of land sought by appellant as a
primary place of residence.

In summary, Mr. Monnie stated
as follows:

Donal Watsov-AA8595-No building
or garden located on this described tract
of land. The description appears to be of
his fee title property located on US1
Tract 3141.

On June 27, 1975, Alan Backford
and Gary Rasmussen, Realty Spe-
cialists for the Bureau of Indian
Affairs, conducted an investigation
of lands applied for as primary
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places of residence by Donald Wat-
son, Russell Watson, Teresa (Wat-
son) Neitz and Donald A. Watson.
In making a report on this investi-
gation, Mr. Rasmussen stated that
an extensive search for evidence of
use and occupancy was conducted on
the ground with Donald Watson
serving as a guide. He stated that
Donald Watson owned five acres of
fee title property located in U.S.
Survey 3141. Brass caps were found
to be located at corners one, and three
of U.S. Survey 3141. All usable im-
provements found in the area were
located within U.S. Survey 3141 and
consisted of a two bedroom cabin
of recent construction, smokehouse,
outhouse, and garden. On the
lands applied for by Donald A.
Watson, son of appellant, was lo-
cated a small dilapidated old cabin.
No other improvements were lo-
cated on any of the four parcels. In
summary, this report stated as fol-
lows:

'Evidence of use and occupancy is
limited to trapping on each of the four
parcels. All usable improvements are lo-
'cated on a five acre parcel of fee land
owned by Donald Watson. The applica-
tions of Donald Watson and Donald A.
Watson are in conflict with Native Allot-
'ment application AA-8235 of Benjamin
-P. Lindgren, Sr.

On June 3, 1976, the application
.of Donald Watson was rejected by
'the Bureau of Land Management as
not meeting the statutory or regu-
latory requirements necessary for
establishing a primary place of resi-
,dence. One of the grounds for re-
jection of appellant's application
-was that no dwelling had been con-

structed upon the land for which
appellant had applied.

Appellant timely filed his Notice
of Appeal and Brief in Support of
Appeal. No request was made for a
hearing pursuant to 43 CFR .4.911
(c) on any matters in this appeal.

A primary place of residence is
defined in the regulations at 43 CFR
2653.0-5 (d) as follows:

"Primary place of residence" means a
place comprising a primary place of resi-
dence of an applicant on Aug. 31, 1971i at
which he regularly resides on a perma-
nent or seasonal basis for a substantial
period of time.

Further regulations in' 43 CFR
2653.8-2 set forth the 'criteria for
establishing a primary place of res-
idence. This regulation provides as

follows:

(a) Periods of occupancy. Casual or
occasional use will not be considered as
occupancy sufficient to make the tract
applied for a primary place of residence.

(b) Improvements constructed on the
land. () Must have a dwelling.

(2) May include associated structures
such as food cellars, drying racks, caches
etc.

(c) Evidence of occupancy. Must have
evidence of' permanent or seasonal oc-
cupancy for substantial periods of time.

[1] In order to establish a pri-
mary place of residence, one of the
requirements which must be met is
that there must be a dwelling con-

structed upon the land (43 CFR
§ 2653.8-2(b) (1)).

Appellant contends that he has
met all the criteria set forth in the
Act and regulations for establish-
ing a primary place of residence.
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Although he does not specifically
controvert the finding of the Bu-
reau of Land Management that all
'iinprovernents were located on land
owned by appellant, he does make
two assertions regarding improve-
ments which are required to be on
the land applied for. First, he states
that during the BIA' field investi-s
gation, a small trapper's cabin was
found on the land selected by "Don-
ald Watson." (Appellant's Brief in
Support of Appeal, p. 3.) Second-
ly, in summarizing the time he
-spent "at- the location," he states
that a home was built in 1970, and
that a smokehouse and garden were
also maintained at the location.
(Appellant's- Brief in Support of
Appeal,. pp. 3-4.) This latter asser-
tion was also made by appellant in a
letter to the Bureau of Land Man-
agement on Mar. 28, 1974, when ap-
pellant stated that a two bedroom
house, outhouse and garden were on
the property.

The field exaimination of the pri-
mary place of residence of appel-
lant, which was conducted by the
Bureau of Indian Affairs in the
presenceo aofpellant, found no im-
provements to be constructed upon

the land which appellant seeks to
have conveyed 'as his primary place
of residence. Regarding the "trap-
per's cabin" found on Donald Wat-
son's selected land, the field exami-
nation found a suall dilapidated
cabin on the land for which Donald

A. Watson, the son of appellant,
has applied as a primary place of
residence. This land was not in-

eluded in the primary place of resi-
dence application of appellant.

Regarding appellant's claim that
a 'house, smokehouse and other im-
proviements were at the location, the
field report of the Bureau of Indian
Affairs confirmed the fact that
there was a house, smokehouse, and
garden in the vicinity of the land
sought by appellant. This report
stated, however, that these. ii-
provements were located within
U.S. Survev 3141, a tract of land
owned by appellant and which- was
excluded from his primary place of
residence application. Appellant
did not specifically controvert this
finding 'in his brief. In su'mmariz-
ing time spent ""at the location' he
stated that a home had been con-
structed there. There was no spe-
cific assertion that this home was on
the land for which he applied
rather than being located on the
land lying within U.S.- Survey 3141.

[2] The fact that appellant owns
land on which he has constructed
a house and other improveiments and
which is in the vicinity or adjacent
to the land he claims as a primary
place of residence is not sufficient to
meet the criteria necessary to estab-
lish a primary place of residence.
The regulations in 43 CFR 2653.8-2
(b) (1) specifically require that a
dwelling must be constructed on
the land.

Appellant has also asserted that
the regulation's allowance in 4a
CFR 2653.8-2(b) (2), of associated
structures, such as food cellars, dry-
ing racks and caches, to compromise
evidence of improvements con-
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structed on the land can be used to
Csubstitute or bolster a finding of a
dwelling place." Since appellant has
not asserted that any structures ex-
ist on the land other than those
which were found in the field exam-
ination to be located on land owned
by appellant and on land which was
not included in appellant's applica-
tion, this Board need not rule on
this issue.

The Bureau of Land Management
having rejected appellant's applica-
tion for, among other reasons, not
having a dwelling constructed upon
the land for which appellant sought
to have conveyed as a primary place
of residence and appellant having
not shown that a dwelling or any
other structures were constructed
on such land, the Decision of the
Bureau of Land Management is
hereby affirmed.

The Board having affirmed the
Decision of the Bureau of Land
Management of June 3, 1976, on the
above grounds, this Board finds that
the remaining issues raised on ap-
peal are not dispositive of the ap-
peal and the Board in its discretion
declines to rule on such issues. I

This represents a unanimous de-
cision of the Board.

J-uDIT M. BRAkDY,

Chairman, Alaska Native
Claims Appeal Board.

ABIGAIL F. DIUNNING,
Board Member.

LAWRENCE MATSON,
Board Member.

APPEAL OF SCONA, INC.*

IBCA-1094-1-76

Decided December 28, 1977'

Contract No. 150C14208649, Specifica-
tions No. H53-090-1000-4-4, Bureau
of Indian Affairs.

Motions 'for reconsideration and for
new hearing granted.

1. Rules of Practice: Appeals: An-
swers-Rules of Practice: Appeals:
Hearings-Rules of Practice: Appeals:
Motions-Rules of Practice: Appeals:
Reconsideration

Motion for quantum hearing will be
allowed when the Government admitted
liability on certain claims in the Answer
and the first hearing was limited to en-
titlement.

2. Contracts: Disputes and Remedies:
Appeals-Rules of Practice: Appeals:
Effect of-Rules of Practice: Appeals:
Notice of Appeal

Notice of appeal of all issues in a con-
tracting officer's decision puts all the is-
sues contained therein "at issue" before
the IBCA until the parties state the is-
sues then in dispute in the complaint and
Answer.

3. Rules of Practice: Appeals: Hear-
ings-Rules of Practice: Appeals:
Reconsideration

Request that hearing of a substantial
complex appeal be limited to "entitle-
ment,"- will not be construed to be a
waiver of right to hearing on "quantum"
absent a clear record that the request was
so intended.

4. Contracts: Disputes and Remedies:
Appeals-Rules of Practice: Appeals:
Reconsideration

*Not in Chronological Order.
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-The findings and determinations of the
contracting. officer which have been ap-
pealed become some evidence to be con-
sidered and weighed by the Board to-
gether with all the other evidence in the
record when the appeal is decided by the
Board.

5. Rules of Practice: Appeals: Hear-
ings-Rules of Practice: Appeals:
Motions-Rules of Practice: Appeals:
Reconsideration-Rules of Practice:
Evidence

Motion for reconsideration is granted
where original ruling that hearing will be
limited to entitlement may have contri-
buted to lack of evidence at the hearing
and where issues included complex
question of concurrent fault and damages.

APPEARANCES: Alva A. Harris,
Attorney at Law, Shelley, Idaho, for
appellant; Dir. Fritz L. Goreham,
Department Counsel, Phoenix, Arizona,
for the Government.

OPINION BY ADMINISTRA-
TIVE JUDGE STEELE

iNTERIOR BOARD OF
CONTRACT APPEALS

Sumrmary of Decision

The Board allows the motion for
reconsideration and for .a new hear-
injg and vacates its May 6, 1977, de-
cision (77-1 BCA par. 12,518). The
transcript of that hearing will be
stricken and will be treated as tanta-
mount to discovery depositions. The
Complaint and Answer are stricken
and the appellant has 30 days to file
a new Complaint. The Government
will have 30 days thereafter to file a
new Answer. The issues on appeal
are all those in the contracting offi-
cer's decision repudiated in the not

tice of appeal unless the; parties
hereafter narrow those issues.

Background

The appellant was awarded a con-
tract to do certain construction
work. Before the work was com-
pletecl the Government terminated
the contract for default (without
issuing a final contracting officer's
decision) and the work was com-
pleted by others. The appellant filed
various claims. The contracting offi-
car denied some claims and allowed
others resulting in a finding that the
appellant was entitled to $77,437.08
and a 102 calendar day time exten-
sion. The appellant pro se filed a
timely appeal. The parties did some
discovery and the case was set for a
preheating conference and for hear-
ing of the appeal. At the prehearing
conference it was decided that the
hearing would be limited to entitle-
ment (Tr. 5). The parties presented
evidence at the hearing and the
Board decided the appeal by a de-
cision dated May 6, 1977.

Appellant's Motions

There are three matters presently
before this Board. These are:

(1) Request for a hearing on
quantum ("Request for Hearing,
Appellant's Objection to Monetary
Amounts Awarded by Decision of
Contracting Officer, dated Dec. 2,
1975,") filed on Aug. 19, 19T7.

(2) Motion for a new trial or fur-
tler trial, nade by a document
dated June 15, 1977.

(3) Motion for reconsideration of
the Board's decision dated May 6,

1020
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1977, made by the "Motion for Re-
consideration of Decision Decided
May 6, 1977, and For Rehearing"
dated June 15, 1977.

Decision on Lotion for Quantum
Heaing 

[1] The contract's "Disputes"
clause says in part: "In connection
with any appeal Proceeding under
this clause, the Contractor shall be
afforded an opportunity to be heard
and to offer evidence in support of
his appeal * * *"

The contracting officer admitted
in his final decision that the Gov-
ernment was liable on the embank-
ment claim (contracting officer's
decision, pp. 64-65), and he calcu-
lated an equitable adjustment of
$77,437.08 for all of the claims, in-
cluding this one. The appellant ap-
pealed from this final decision, and
thus the issues of entitlement/lia-
bility and quantum/amount were
'tat issue" and to be tried at the
hearing and thereafter decided by
the Board. However, when the
Board at the prehearing conference
ruled that only entitlement would
be tried, there was no need to (and
it would have been improper to)
present quantum evidence at the
hearing. 

The appellant now asks for a
hearing and decision on the quan-
tuim issues with respect to claims on
which the contracting officer ad-
mitted entitlement and found quan-
tum in a specified amount.

Since in our view the appellant
has a right to such a' hearing, this
motion is allowed.

As indicated in the transcript,
the request to limit the hearing to
entitlement was not intended to bei
a waiver of the right to a hearing
on quantum. We will find such a
waiver only on a clear and unam-
biguous record. In COAC, Inc.,
IBCA-1004-9-73 (December 6,
1974), 81 I.D. 700 74-2 BCA par.
10,982 at p. 52,260, cited by Admin-
istrative Judge Pack-wood, in his
dissenting opinion, neither party
requested a hearing so the appeal
was decided on the record without a
hearing. The Board on reconsidera-
tion (Feb. 19, 1975, 75-1 BCA par.
11,104) clearly pointed to sec. 4.109
of the rules (43 CFR 4.109) as to
the timing for the filing of demands
for a hearing and pointed to the
facts in that case indicating that
appellant had failed to demand a
hearing even after receipt of notice
that it had such right until after it
received the Board's Dec. 6, 1974,
decision of the appeal. In COAC'
there was a clear waiver of the right.
to a hearing on entitlement and on
quantum. Consequently, there is no
inconsistency between the present
decision and COAC, Inc.

[2, 3] Because the Board lacks
Unanimity in this opinion we elab-
orate on the majority's view of (a)
how issues are "framed" in an ap-
peal (b) the distinction between
entitlement/liability and quantum/
amount, and (c) the weight given
to the contracting officer's findings.

If we disregard breach of con-
tract claims then the contracting of-
ficer and the Board can provide re-
lief to contractor claimants only as
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provided in a contract clause (also
disregarding the Christian doc-
trine. (G. L. Christian and Asso-
ciates v. United States, 160 Ct. Cl.
1, rehearing denied, 160 Ct. Cl. 58,
cert. denied, 375 U.S. 954 (1963),
rehearing denied, 36 U.S. 929, 377
U.S. 1010 (1964)). Thus, the relief
generally available is that provided
by provisions such as the "Changes"
clause, or the 'Differing Site Con-
ditions" clause, or the "Termination
For Default-Damages For De-
lay-Time Extensions" clause.
These clauses-when a dispute
arises-refer to the procedure set
out in the "Disputes" clause under
which the contracting officer first
decides the dispute and the con-
tractor, if he wishes to carry all or
part of the dispute to the Board,
then files a notice of appeal. If the
contractor appeals "all issues" in
the contracting officer's decision, he
contests all questions so decided and
the contracting officer's decision is
not presumed to be correct. In such
circumstances the principal effect
of the decision is to define the issues
in dispute and to serve as an eviden-
tiary admission by the Government.
Absent an appeal, the contracting
officer's decision is "binding" on the
parties; when there is a timely ap-
peal, the contracting officer's deci-
sion is not binding on either the
parties or the Board. The conclu-
sion follows that either the con-
tractor or the Government or both
can take partially or completely
different "positions" in the course
of the appeal, than they did during
the dispute before the contracting
officer. This is one consequence of

the phrase that proceedings before
the Board are de novo. Cf. Bendix
Field Engineering Corporation,
ASBCA No. 10124 (Nov. 8, 1966),
66-2 BCA par. 5959, especially at p.
27,570 where the Board said as
follows:
[T]he Government's reply brief contains
a point titled "The Contracting Officer's
Decision is Presumed Correct." We do not
believe that extended discussion is neces-
sary to demonstrate that no such pre-
sumption exists, and that appeals under
the Disputes procedures have long been
recognized as providing de novo consid-
eration of the dispute.

Support for the views expressed
in Bendix. Field. Engineerzng,
supra, may be found in cases decided
almost a quarter of a century bef ore.
See, for example, Fox Sport Em-
ble'ni Corporation, BCA No. 87
(Mar. 4, 1943), in which the War
Department Board of Contract Ap-
peals held that the taking of the
appeal, "which confers jurisdiction
on the Board to consider the case,
opens up the entire case * *
While findings of fact favorable to
a contractor may be treated as evi-
dentiary admissions by the Govern-
ment (see, for example, Roy L.
MIatehett, IBCA-826-2-70 (Feb. 26,
1971), 71-1 BCA par. 8722), the
finding is not binding upon. the
Board, Fox Sport Em~blems Co'rpo-
ration, supra. See also, Eastern
Maintenance Company, IBCA-275
(November 29, 1962), 69 I.D. 215,
218-19, 1962 BA par. 3583, at
18,119, where the Board stated: 
Here, the contracting officer found that
as a part of the equitable adjustment due
appellant as a result of Change Order No.
1, the reduction in the contract price re-
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suiting from the elimination of one race-
way should be $58,294.66 rather than
$70,000.00 as stated in Change Order No.
1. It follows that, although appellant did
not appeal from that finding, the Board
nevertheless has jurisdiction to consider
the equitable adjustment because of pos-
sible errors, which, if left unnoticed,
would defeat the ends of justice.

The de novo nature of the juris-
diction of boards of contract ap-
peals has 'been reaffirmed in many
cases over the intervening years and
recently in S.- TV. Electronics &
Manufachtring Corp., ASBCA Nos.
20698 and 20860 (June 23, 1977),
77-2 BOA par. 12,631. The Court of
Claims is of the same view. See
Monroe Garment Company, Inc. v.
United States, 203 Ct. Cl. 324
(1973), in which the Court stated at
345:

Plaintiff argues defendant is bound by
the finding of the contracting officer at
the Apr. 14, 1969, meeting that the 80-
shirt inspection was legally insufficient as
a basis for warranty invocation. Any de-
termination as to the required size of
the sample involves interpretation of the
provisions of the shirt specification and
of the sampling standard. Such interpre-
tation involves a question of law, and
neither the views of the contracting of-
ficer nor the views of the board would
be final. With regard to questions of fact,
findings by the contracting officer are not
necessarily binding upon the board. The
board proceeding is de novo, and the
board may .base its decision on a pre-
pondence of the evidence in its entire
record. The board is not limited to evi-
dence before the contracting officer. [Ci-
tations omitted]. Conclusions reached by
the Government representatives at the
April 14, 1969, meeting, expressed in an
internal Government record, are not de-
terminative of the adequacy or inade-
quacy of the size of the sample under the

requirements of the contract. The valid-
ity of invocation of the provisions of the
Supply Warranty clause in this case
rests upon the inspection that was ac-
complished in May 1969.

The question of the effect to be
given to a contracting officer's find-
ings has been raised by the appel-
lant in the "Motion for Reconsid-
eration of Decision Decided May 6,
1977, and for Rehearing" dated
June 15, 1977, as is evidenced by the
following quotes therefrom:

F.- The decision leaves many questions
unanswered, such- as: (1) What effect
has decision on Contracting Officer's en-
titlement award and his unilateral and
arbitrary calculation of award amount?
(2) Is appellant bound by Contracint
[sic] Officer's determination of amount
awarded? Appellant thought he was ap-
pealing from those calculations and for
further entitlement.

Subsequently, in a document filed
with the Board on Aug. 19, 1977,
and entitled "Request for Hearing,
Appellant's Objection to Monetary
Amounts Awarded by Decision of
Contracting Officer Dated Decem-
ber 2, 1975," the appellant's counsel
requested a "hearing on that por-
tion of appellant's appeal objecting
to the monetary amounts awarded
appellant for work charges ac-
knowledged by contracting officer
as found on pages 46 throughh 65 of
that certain- Findings of Fact and
Decision by the Contracting Officer,
No. 1, dated Dec. 8, 1975."

Under the cases cited above, it ap-
pears to be clear that the appellant
is not bound by the contracting of-
ficer's determination of the amount
awarded where, as here, a timely ap-
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peal was taken from the contracting
officer's findings and the contrac-
tor's request to limit the hearing to
the question of entitlement was ap-
proved by the Board member before
whom the case was tried.

Thus the issues in dispute in the
appeal are, in the first instance, de-
termined by examination of the
contracting officer's decision and the
notice of appeal. These in turn rely
in part on the issues defined in the
claim letters.

The parties may refine or redefine
these issues in their Complaint and
Answer. After discovery they may
do so again by amending their
pleadings or by filing prehearing
briefs. At trial they may again re-
define the issues by the evidence
they adduce (see 43 CFR 4.108 (b) ).
Further since the appeal file is "in
evidence" those documents may also
raise issues. Their next chance to
define the issues is in the posthear-
ing briefs and the final opportunity
during the appeal is on the motion
for reconsideration. (Note, how-
ever, that the parties normally only
have one opportunity to present
testimony.)

In the instant appeal the issues
were restated in the Complaint and
the Answer. The Government in its
Answer chose to conform its posi-
tion in the appeal to the positions
taken by the contracting officer in
his decision. This it did by specifi-
cally incorporating the contracting
officer's decision into the Answer.
Government counsel has this au-
thority. See General Dynamics v.
United States, 214, 558 F.2d 985
Ct. Cl 607, July 8, 1977. Cf. DeFoe

Shipbuilding Company, ASBCA
No. 17095 (Mar. 11, 1974), 74-1
BECA 10,537.

Up until the preheating confer-
ence "the issues" were all those is-
sues in the contracting officer's deci-
sion which were challenged by the
notice of appeal. (The Contractor
appealed "all the findings of fact
and conclusions of law set forth in
the contracting officer's decision
dated Dec. 8, 1975." Last page of
notice of appeal dated Jan. 8, 1976.)
However, when it was decided at the
preheating conference (Tr. 5) to
limit the hearing (and thus the de-
cision) to "entitlement," all "quan-
tum" issues were removed from that
hearing and the decision thereof.
Moreover, the Government's ad-
missions of liability in its Answer
made it unnecessary for appellant to
introduce any evidence on entitle-
ment on those claims which the Gov-
ernment admitted it was liable for.
This, for example, included the em-
bankment claim. Because the hear-
ino was limited to entitlemen t/li-
ability appellant was not obligated
(nor was the Government) to intro-
duce any evidence of the extra cost
allegedly caused by the misrepresen-
tation of the size of the embank-
ment.

Thus we come to discuss the dis-
tinction between liability/entitle-
ment and amount/quantum.

The distinction at common law
was between "liability" and "dam-
ages." Cf. Back's Law Dictionary
(3d ed.), "liability" and "dam-
ages;" Words and Phrases (1961
ed.), "liable." Courts and: boards
may order separate trials for par-
ticular issues (often liability and
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damnages). 88 C.J.S. Trial § 9(a),
p. 33; of. §§ 9 (b) and (e); FRCP
42 (b). In civil suits if the defendant
fails to file an answer the issue of
liability may be taken as admitted
and the only issue then to be tried
is damages. C.J.S. Damages § 163 et
seq. Cf. FRCP 37(b) (ii). A party
may claim a jury trial as to some
issues only. FRCP 38(c). In an
automobile personal injury case the
liability witnesses are the vehicle
operators and the accident observ-
ers, while the damages witnesses are
the plaintiff, the doctors and the
auto mechanics. Generally speaking,
in a Government contract appeal the
liability/entitlement witnesses are
the engineers who testify as to what
they say the specifications mean, as
contrasted with the quantum wit-
nesses represented by change order
estimators and pricing and audit
personnel. Delay and liquidated
damages issues complicate the dis-
tinction between entitlement and
quantum but the witnesses who tes-
tify as to the causes and extent of
delay cover both issues. Cause is
"liability," extent is "quantum," and
''cost' is quantum; but when there
are complex issues' of cause and ef-
fect the parties and the Board may
have a difficult time sorting them
out especially if the hearing is not a
full one but is limited to "entitle-
ment" issues only. This complexity
is one reason why the Board is rul-
ing as it does in this opinion. Where,
as here, a substantial complex ap-
peal involving appealed admissions
of liability and findings of quantum
by the contracting officer, as well as

clearly contested issues of entitle-
ment and amount, came on for a
hearing on all issues, the request by
appellant that the hearing be lim-
ited to entitlement (said request
being allowed by the trial judge),
will not be construed as a waiver of
the right to a hearing on contested
quantum issues. Such a waiver will
only be found on clear convincing
evidence that such waiver was in-
tended or upon clear evidence that
a reasonable man would so construe
the actions or conduct of the party.

[4] The final matter is the proper
weight to be given the contracting
officer's decision. In general, the
contracting officer's decision is one
of the factors that the Board must
weigh in reaching a decision. In
Southwest TVelding & Mfg. Co. v.
United States, 188 Ct. Cl. 925, 954
(1969), the Court stated:

At other points, the first Board deci-
sion refers to "defects which the Con-
tracting Offlcer has classified as cracks,"
and to "the reasonableness of the Con-
tracting Officer's decision." In the
"factual" portion of this opinion, it is
recited that "the action of the Contract-
ing Officer in ordering the replacement
of all questionable welds cannot be found
to be arbitrary or capricious."

The "Disputes" article under which
these Board decisions were rendered, does
not countenance a rubber-stamping of
the contracting officer's decision. Under
the "Disputes" article, his decision en-
joys no presumptive validity whatever.
It is vacated by the appeal to the Chief
of Engineers, or a Board representing
him. The latter then owes the contractor
a de novo hearing and a de novo deci-
sion based on the applicable law, the con-
tract terms, and a preponderance of the
evidence. [Citations omitted.] The Board
cannot abdicate that resnonsibility by'
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applying Wunderlich Act-type tests to
the contracting officer's decision. Those
tests are reserved for a court engaged in
any subsequent judicial review of a
Board decision.

Compare J. D. Iledin Comwtr. Co.,
Inc. v. United States, 171 Ct. Cl. 70
at 83, 84 (1965).

Decision on Motion for a New Tria
or a Further Trial

The appellant has also moved for
a new trial, or a further hearing,
and stated numerous arguments in
support thereof. The Board will not
discuss most of the grounds assigned
because the basis for the decision
reached makes such consideration
unnecessary. The Board specifically
notes, however, one of the grounds
assigned which was stated as fol-
lows: "The hearing examiner re-
fused to let counsel for the bonds-
men, who was present, have any say
or take any part in the proceed-
ings." This allegation is not sUp-
ported by affidavit. It is subscribed
to by Mr. Darrell M. Anderson (ap-
pellant's president) and Mr. Alva
A. Harris, who until recently, rep-
resented the bondsmen. The evi-
dence in the transcript (1 Tr. 4, 5)
is as follows:

[THE COIURT:] At this time, I want
to ask the parties to enter their appear-
ances. For the Appellants, Mr. Anderson?

MR. ANDERSON: Mr. Darrell M.
Anderson.

THE COURT: You are the president
of Scona, Inc.?

MR. ANDERSON: Yes, sir, I am.
THE COURT: You're not represented

by counsel today?
MR. ANDERSON: No your honor.
THE COURT: You are going to repre-

sent yourself?

MR. ANDERSON: Yes, I am.
THE COURT: Mr. Harris, would you

like to introduce yourself?
MR. HARRIS: I am Alva A. Harris,

Attorney at Law, representing the former
bondsmen of Scona, Inc. I will not be
participating actively in this hearing.

THE COURT: You are merely here as
an observer, then?

MR. HARRIS: Yes.

Thus the Board finds the allega-
tion in the motion is not only not
supported by the evidence in the
record but is flatly contradicted by
such evidence.

One of the critical issues in the
appeal is the proper interpretation
of the contract as it relates to the
method set out therein for doing
the construction work "in the chan-
nel." Mr. Anderson, the appellant's
president, testified as to his opinion
on this point. The only contrary
testimony was by Government wit-
ness. Wiebe in his answers to lead-
ing questions (3 Tr. 29).

The appellant asserts that several
witnesses were not available at the
hearing for various reasons but that
they would now be available and
testify at a rehearing.

W*ile it is doubtful that this
situation meets the criteria enun-
ciated in South Portland Engineer-
ing Co., IBCA-771-4-69 (Jan. 29,
1970), 70-1 BCA par. 8092 (Cf.
Southland M1anufacturing Corp.,
ASBCA No. 10519 (Oct. 22, 1969),
69-2 BOA par. 7968, p. 37,030) for
granting a motion for reconsidera-
tion, it is not necessary for us to de-
termine this question, where, as
here, no hearing on quantum has
been accorded to the appellant and
where there are complex questions of
concurrent fault and damages which
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can only be properly resolved on a
record encompassing both entitle-
ment and quantum.

Judges Packwood and Vasiloff
point out that appellant's document
filed Aug. 19, 1977, did not meet the
30 day requirement in a motion for
reconsideration (43 CFR 4.125).
Nevertheless it is* our view that
paragraphs F (1) and (2) of appel-
lant's motion dated June 15, 1977,
are sufficient to open the issue on re-
consideration. Those paragraphs-
quoted earlier in this opinion-
question the Board's decision and
its relationship to. the contracting
officer's allegedly arbitrary calcula-
tion of amount. This is sufficient to
raise the issue on a motion for re-
consideration. Compare United
Microwave Company, Inc., ASBCA
Nos. 9420,9629 (Nov. 29, 1965), 65-2
BCA par. 5244 at p. 24,698.

The motion for a rehearing is al-
lowed. The parties may have a new
hearing as if the first hearing had
never occurred. The appeal has been
reassigned (at Judge Vasiloff's re-
quest) to a different hearing officer
who will have the opportunity to
hear all the testimony to be pre-
sented, and to observe the demeanor
of the witnesses. The transcript of
the hearing is stricken from evi-
dence. It is nevertheless available to
the parties as if it were discovery
depositions.

The exhibits introduced at trial
are also stricken from evidence. If
any party wishes to reintroduce
them, this will have to be done at
the next hearing. New copies of such

exhibits will not be required, only
a new offer, authentication, etc. 

[5] Decision on Motion for Re-
consideration

Because of the Board's rulings on
the two motions just decided the
motion for reconsideration is al-
lowed and the Board's decision
dated May 6, 1977, is vacated.

The Board is allowing this mo-
tion because the Board's ratification
of appellant's request to limit the
hearing and decision to entitlement
may have contributed to a failure
to present evidence at the hearing.
J & B Costruction Company, Inc.,
IBCA-667-9-67 and IBCA-767-3-
69 (Apr. 17, 1970) ; 70-1 BOA par.
8240 at p. 38,300.

Thus the motion for reconsidera-
tion is granted and upon reconsid-
eration the decision of May 6, 1977,
is vacated. Cf. Richey Constution
Company, IBCA-187 (June 18,
1963), 70 I.D. 222, 1963 BCA par.
3788.

Finally, because appellant is now
represented by counsel and the Gov-
ernment may wish to reconsider its
position on all the issues, the Com-
plaint and Answer are stricken.

Appellant is to file a new Com-
plaint within 30 days of receipt of
this opinion. Thereafter the Gov-
ernment will have 30 days from re-
ceipt of the new Complaint to file a
new Answer.

Thereafter the parties may have
such further discovery as they agree
to, or as the Board orders. If the
issues defined by the new pleadings
then seem inadequate to the parties
or to the Board, we will consider
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issuing any necessary prehearing
orders, to clarify the situation and
avoid substantial surprise and
prejudice at the hearing.

GEORGE S. STEELE,
Administrative Judge.

IVE CN~CUR:

:RITssELC. .0. H .

Admninistrative Judge.

WILmAxM F. McGRAw,
Chief Administrative Judge.

ADMINISTRATIVE JUDGE
VASILOFF DISSENTING:

I dissent and would deny the mo-
tions filed with this Board by the
appellant.

Appellant filed a document with
the Board dated June 15, 1977, re-
ceived June 20, 1977 entitled "Mo-
tion for Reconsideration of Decision
Decided May 6, 1977 And For Re-
hearing." In the same document,
Mr. Alva A. Harris, attorney at law,
entered his appearance as counsel
for Scona, Inc. , The document is
signed by Mr. Darrell M. Anderson,
President, Scona, Inc., and by Mr.
Alva A. Harris. On June 20, 1977,
the Board also received a letter from
.Mr. Anderson which corrected five
errors in the motion described above.
On July 11, 1977, Mr. Harris tele-
phoned the chief administrative
judge of the Board to request the
Board's consent to file a brief in
support of the motion filed by ap-

pellant. The request was granted by
the Board and the parties were noti-
fied that the brief of appellant
would be due by Aug. 10, 1977. The
brief was received by the Board on
Aug. 15, 1977, but it has been con-
sidered.

On Aug. 19, 1977, the Board re-
ceived a document signed by Messrs.
Anderson and Harris entitled "Re-
-quest for Hearing, Appellant's Ob-
jection to Monetary Amounts
Awarded By Decision Of Contract-
ing Officer Dated Dec. 2, 1975." In
this document appellant requests a
"hearing on that portion of appel-
lant's appeal objecting to the inone-
tary amounts awarded appellant"
by the contracting officer in the final
decision.

In opposing appellant's motions,
Government counselpoints out that
.the. several volumes of documents
which were submitted to the con-
tracting officer by Mr. Anderson
were included in the appeal file;
that depositions were taken by Mr.
Anderson; that appellant was al-
lowed to present its case in any man-
ner it saw fit; and that Mr. Ander-
son exercised his right to cross-ex-
amine Government witnesses.

Appellant's motion filed with the
Board on June 20,1977, in the main,
simply advances contentions made
at the hearing and reiterates argu-
ments made in its posthearing
briefs. It does not allege newly dis-
covered evidence. The grounds upon
which appellant relies may be stated
as follows:
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1. Appellant's general superin-
tendent'is now available to testify
but due to sickness was not availa-
ble during the-hearing.

2. Five different persons are now
available to testify since "At time
of hearing they had filed suit
against Scona, Inc., and had refused
to testify. :'Scona, Inc., has 'sub-
sequently earned enough to settle
said suits and obtain testimony."

3.- Appellant was not represented
by legal counsel and Mr. Anderson
did not 'understand the nature of
the proceedings. Moreover, it is al-
leged that 'the hearing examiner re-
fused to let counsel for the bonds-
.Man, who was present, have any say
or take any part in the proceed-
ings."'

4. The hearing was limited to the
issue of entitlement.

These contentions will be con-
sidered herein seriatim.

In regard to appellant's conten-
tion that his general superintend-
ent, Mr. Ray Everett, was ill and
unavailable during the hearing, the
record shows that Mr. Anderson
was fully cognizant of the Board's
rules concerning the utilization of
depositions for use as evidence or
for the purpose of discovery. On
Mar. 11, 1976, prior to the hearing
in this appeal, Mr. Anderson wrote
to the Board to request that he be
allowed to take depositions of six
Government employees citing the
appropriate Board rule authoriz-
ing such procedures. The record in-
dicates that the depositions were

taken since the court reporter wrote
to the Board on Feb. 15, 1977, re-
questing information about pay-
ient for his services in taking the
depositions. The record shows the
failure of appellant to request that
the hearing be postponed until such
time that Mr. Everett would be
available. It should be noted, also,
that appellant made no request at
the hearing to keep the record open
in order to permit the taking of
Mr. Everett's deposition* for the
purpose of refuting the evidence re-
ceived which reflected adversely
upon Mr. Everett's competence.

Appellant's motion alleges that
Mr. Everett as unable to testify at
the hearing due to illness but that
he is now well enough to testify.
No details have been provided,
however, as to when the illness oc-
curred or the date by which Mr.
Everett had recovered sufficiently
to be available as a Witness. The mo-
tion is not accompanied by a physi-
cian's certificate etting out the
prior or present state of Mr. Ever-
ett's health; nor has the Board been
furnished an affidavit fromn Mr.
Everett concerning the matters.
Tfhere is nothing in the information
provided by appellant to indicate
that the testimony of Mr. Everett
could not have been obtained prior
to the time the record was closed if
the appellant had exercised due dil-
igence.

The Board found that: "[a]ppel-
lant's superintendent [Mr. Everett]
vas not qualified to oversee the

10191 1029



1030 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 I.D.

work and to ensure the specifica-
tions were followed." (77-1 BCA at
60,705). Earlier in the opinion, the
Board had cited the testimony of
the Government's chief inspector,
Mr. Crawford, concerning the lack
of qualifications of Mr. Everett
(77-1. BA at. 60,702).- The ex-
tremely damaging nature of that
testimony is illustrated by the fol-
lowing colloquy between Govern-
ment counsel and the chief inspec-
tor for the Government, Mr. Craw-
ford, upon direct examination.

Q. What is your appraisal of Mr.
Everett as a construction superintendent
in respect to this job?

A. As a construction superintendent in
respect to this job, I would have to rate
Mr. Everett extremely low. I can relate
to you a couple of instances as to why I
say this * X *. We were up about, oh,
I don't know, four feet or so with the fill,
and nothing had been done towards con-
struction of these road embankments,
and so I went to Ray, I said, "Ray, as a
suggestion, don't you think it would be a
good idea to bring your road embank-
ment up along with your fill rather than
to try and tie them into it somehow after
the fill is completed?" He looked at me
and he said, "Oh, yea, whatever you want
to do. Go ahead. That's fine with me. I
don't care what you do." And I said,
"Hey, Ray, look, this is not my job. It's
yours. All I'm here for is to see that it is
done correctly. You have got to take hold
and do the job." Then later on, at a later
date, oh, somewhere about halfway
through the fill, Ray came to me one day
and he said, "Would you tell me what
this is supposed to look like when it's
done?" I said, "What do you mean, what
is it supposed to look like when it's
done?" He says, "Well, I don't know what
it's supposed to look like when it's fin-

ished." I said, "Ray, do you have a set of
the specs with drawings in them?" He
said, "Oh, yeah, I got a set, but they don't
mean anything to me." And I said, "Well
Ray, I don't know how to explain it to
you any better than it is drawn -in those
drawings," but this was typical of Ray's
supervision. He spent .very little time out
on the fill.

(3 Tr. 72-74).

Upon direct examination, Mr.
Anderson gave the. following ap-
praisal of Mr. Crawford:

MR. ANDERSON : Of '74. At which
time, and I would like to make this com-
ment: Earl Crawford, who was the in-
spector, you know, he was a good in-
spector, you know, he done things as far
as I'm concerned, he was straightfor-
ward, there was nothing wrong with
Earl's approach. He was very helpful.
He was the type of person you: like to
have around, you know, that you're work-
ing with, you have got to be coopera-
tive * *

(2Tr. 12).

With respect to the second
ground urged by appellant, the
Board found that appellant's em-
ployees, suppliers and subcontract-
ors would not perform because they
were either underpaid, not paid, or
paid with checks returned by the
bank marked "insufficient funds."
In the brief filed by counsel for ap-
pellant, he states that a subcon-
tractor was successful in a Miller
Act suit against Scona, Inc. The
fact that, according to the motion,
five different persons of three dif-
ferent firms would not testify in
appellant's favor during the trial
because they were suing appellant
for nonpayment of money owed for
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work performed on this contract
confirms the finding of the initial
decision that appellant failed to
pay its subcontractors.

Appellant notes that it was not
represented by legal counsel. While
this statement is correct it does not
constitute a basis to support a mo-
tion for reconsideration. The fact
that appellant chose to proceed pro
se was a matter wholly within its
own discretion. There is no provi-
sion in the Board's rules that re-
quires contractors to be represented
by legal counsel. Nor is there any-
thing in the Board's rules which
mandates the application of differ-
ent or more lenient rules to con-
tractors who elect to proceed pro
R9e.

Appellant's representative at the
.hearing, Mr. Anderson, its presi-
dent, demonstrated, for a layman,
an astonishing competence and
knowledge of legal procedures and
an ability to utilize legal skills. He
submitted a prehearing brief of 28
pages containing extensive cita-
tions to judicial and contract ap-
peal board precedents. His per-
formance during the hearing was
capable and he cross-examined
Government witnesses extensively.
Following the hearing, Mr. Ander-
son submitted a 34 page brief with
appropriate references to the tran-
script and hearing exhibits to-
gether with citations to legal au-
thorities. Finally, Mr. Anderson
filed a 21 page reply brief in which
he again demonstrated competence

far beyond that ordinarily pos-
sessed by laymen.

Appellent alleges that "the hear-
ing examiner refused to let counsel
for the bondsman, who was present,
have any say or take any part in
the proceedings." The referenced
counsel for the bondsman is Mr.
Alva A. Harris. He now represents
appellant in its motion for recon-
sideration. The record shows that
the appeal was filed and docketed
with this Board on January 26,
1976. Both Mr. Anderson and Mr.
Harris signed the appeal notice. By
letter dated Feb. 27, 1976, Mr. Har-
ris informed the Board that he rep-
resented only the two individual
bondsmen on the contract involved
in this appeal. On Mar. 10, 1976,
Mr. Anderson notified the Board by
letter that "Mr. Harris does not
represent Scona, Inc., nor has Mr.
Harris ever had an interest in
Scona, Inc. Mr. Harris does repre-
sent the two bondsmen, Mr. Darrel
Cook and Mr. Thomas Christen-
sen." The fact that Mr. Harris was
not counsel for appellant prior to
its pending motion is demonstrated
not only by the foregoing but by
the hearing transcript which is
quoted by the majority above (1 Tr.
4. 5). At no time during the three
day hearing did Mr. Harris either
request or attempt to participate in
the hearing. Nor did Mr. Anderson
make a request that Mr. Harris par-
ticipate. As the transcript, shows,
Mr. Harris attended the hearing
merely as an observer.
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Appellant's fourth ground in
support of its motion is predicated
on the fact that the hearing was
limited to the issue of entitlement.
However, this was done pursuant to
appellant's request and over the ob-
jection of Government counsel. Ap-
pellant has not revealed its rea-
son (s) for demanding that the hear-
ing be limited solely to entitlement
but it may have been due to the fact,
as stated in its complaint, that ap-
pellant had not performed an audit
of its own costs. Be that as it may,
the fact remains that appellant Was
not denied an opportunity to try the
issue of quantum, as intimated by
appellant. The hearing was re-
stricted to entitlement solely be-
cause appellant itself wanted it that
way.

In its motion, appellant alleges
that "it had come prepared to
discuss the equity and justice of
the contracting officer's earlier
[final] decision of entitlement and
equitable adjustment; he did not
understand this was foreclosed by
the hearing officer's statement that
he would only consider further
entitlement." (Italics supplied.)

There is not a shred of evidence to
support, the. allegation that the
hearing officer stated he would only
consider further entitlement and
the allegation is simply untrue. As
noted, the hearing was limited to en-
titlement because appellant. re-
quested that that be done. Appellant
had the burden of demonstrating
that the amount found due by the

contracting officer in his final deci-
sion was incorrect. That is all ap-
pellant was required to do. It did
not have to demonstrate, as the ma-
jority appears to think, that entitle-
ment to a specific number of dollars
had to be proved in order to pre-
vail. During the hearing, appellant
did not limit its evidence on entitle-
ment solely to matters beyond what
the contracting officer found to be
due but attacked what the contract-
ing officer found was due. Appel-
lant simply failed to prove that it
was entitled to anything more than
what the contracting officer found to
be due. This failure was not due to
any restrictions placed upon appel-
lant's opportunity to present what-
ever evidence it wished.

Appellant has requested a hear-
ing on "that portion of appellant's
appeal objecting to the monetary
amounts awarded appellant" by the
contracting officer in his final deci-
sion. The request which was re-
ceived by the Board on Aug. 19,
1977, comes more than two months
beyond the requisite notice require-
ment of ;'30 days specified in the
Board's rules. Moreover, compound-
ing the error, although appellant
has only asked for a hearing on that

portion of entitlement found to be
due. by the contracting officer, the

majority opinion allows the appel-
lant to wipe the slate clean and start
all over again on all issues previ-
ously tried, briefed, considered, and
decided. Such a decision is unprec-
edented and will surely lead to con-
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fusion and turmoil..I see nothing in
the facts of this case, in equity, or
in established legal precedent for
granting appellant "two bites at
the apple."

KARL S. VASILOFF,
Administrative Judge.

I concur in the dissenting opinion
of Administrative Judge Vasiloff.

G. HERBERT PACKWOOD,
Adrninist'i'tive. Judge.

ADMINISTRATIVE JUDGE
PACKWOOD DISSENTING:

I dissent for the reasons stated by
Administrative Judge Vasiloff and
for the reasons which follow.

The majority cites that portion of
the disputes clause which states that
"the contractor shall be afforded an
opportunity to be heard and to offer
evidence in support of his appeal."
Then, by a leap in logic which I am
not prepared to follow, it translates
the requirement for an opportunity
to be heard into a requirement that
a hearing must be held on both en-
titlement and quantum. In the re-
cent past, the Board recognized the
distinction between the opportunity
to be heard and the necessity for a
hearing, holding that an appellant
who failed to request a hearing, and
who received an adverse decision on
the record, was not entitled to re-
open the record to receive a hear-
ing, COAC, Inc., IBCA-1004-9-73
(Feb. 19, 1975), 5-1 BCA par.

11,104. In the present appeal, Scona
requested a hearing but also re-
quested that it be limited to entitle-
ment. With respect to quantum,
therefore, Sconawas in thessame po-
sition it would have been in if it had
requested no hearing at all. Under
the precedent of COA C, there is no
issue of quantum which requires a
hearing and Scona. is entitled only

to have the-issue of quantum decided
on the record.

The questions asked by appellant
about the quantum calculations o f
the contracting officer and the offer
of further testimony which was
omitted raise no issue which could
form a proper basis for recoonsidera-
tion of the Board's principal de-.
cision under precedent heretofore

followed by this Board. I SoutA
Portland Engineering ompanyl,
IBCA-771-4-69 (Jan. 29, 1970),
70-1 BA par. 8092, the Board
held:

[T]he rulings on the admissibility of
evidence made by the hearing official also
were neither misleading nor unclear. If
appellant did not comprehend their sope,
it should have requested further expla-
nation at the time of the hearing. The,
function of a motion for reconsideration
is not to correct procedural errors or
omissions by a party in the presenta-
tion of its case. KEY, INC. & JONES-
ROBERTSON, INC., IBCA-690-12-6T
(Jan. 10, 1969), 69-1 BCA par. 7447.

Upon reconsideration the Board can
properly consider significant newly-dis-
covered evidence or evidence not readily
available prior to the time the principal
decision was rendered. We have no such
situation here. To the contrary, by the
appellant's own admission, it is seeking.,
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reconsideration in order to introduce evi-

dence which was readily available at the
time of the hearing. * * *

* * * * *

The present appeal falls squarely
within the above holding. If appel-
lant did not comprehend the con-
sequences of a favorable ruling on
his request to limit the hearing to
entitlement, he should have inquired
at the time of the hearing. The evi-
dence appellant now seeks to offer
at a new hearing, by his own state-
ments, is evidence which was readi-
ly available at the time of the hear-
ing. The Board should not allow a
new hearing to correct procedural
errors and omissions on the part of
Scona unless it is prepared to over-
rule the decision in Key and South
Portland, 8upra, and to turn its back
ond the precedent previously fol-

lowed in determining the merit of a
motion for reconsideration.

Finally, the statement that the
Board is allowing this motion be-
cause of the Board's ratification of
appellant's request to limit the hear-
ing to entitlement is a statement
that will come back to haunt the
Board. It raises the spectre of every
future appellant having an option

.to try his appeal pro se and then, in
the event of an adverse decision,
being able to demand a new hearing
because the Board permitted such
pro se representation.

G. ERBERT PACKWOOD,
-Administrative Judge.

I concur in the dissenting opinion
of Administrative Judge Pack-
wood.

KAin S. VASnLOrF,
Administrative Jdge.
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(Note-See front of this volume for tables)

ACCOUNTS
PAYMENTS

1. Where cattle are admitted to
an allotment at the begin-
ning of the usual grazing
season but prior to the
issuance of a license for
that season, and pay-
ment is later made by
a check which recites that
it is "payment in full for

-1975 grazing fee," the Bu-
reau of Land Management
may properly deposit the
check, allotting part of
the proceeds for the graz-
ing license for the rest of
the season, and deposit
the remainder of the pro-
ceeds in a suspense ac-
count pending resolution
of the trespass. Such ac-
tion indicates that the
the check was not ac-
cepted in settlement of
the trespass damages,
and cashing the check
does not constitute an
accord and satisfaction
of the trespass damages.

ACT

1.
OF AUGUST 15, 1894
The Agreement of Dec. 4,

1893, between the Yuma
(now Quechan) Indians
and the United States,
ratified in sec. 17 of the
Act of Aug. 15, 1894, was
an absolute, present ces-
sion of any and all inter-
ests of the Indians to the
nonirrigable lands in the
Fort Yuma Indian Reser-
vation created by Ex-
ecutive Order of Jan. 9,
1884 --------

page ACT OF AUGUST 15, 1894-Con. page
2. Assuming that the Act of-

Aug. 15, 1894, was a con-
ditional rather than an
absolute cession by the
Yuma (now Quechan)
Indians of their rights to
the nonirrigable lands in
the Fort Yuma Indian
Reservation, all material
conditions on the part of
the United States were
met, and the cession has
occurred … _______ I

476

1

ACT OF JANUARY 31, 1901
1. Under 30 U.S.C. §§ 162 and

262 (1970), valuable
deposits of sodium com-
pounds are not open to
location and disposition
under the mining laws,
but may be disposed of
only under the Mineral
Leasing Act, except for
certain claims under 43
CFR 3501.1-1(b), exist-
ent at passage of Mineral
Leasing Act of 1920
which have since been
maintained in accordance
with statute and regula-
tion .__-- --- ----

ACT OF APRIL 21, 1904
1. Sec. 25 of the Act of Apr. 21,

1904, which authorized
the application of the
Reclamation Act of 1902
to the Yuma Indian Res-
ervation, did not repeal
by implication: sec. 17
of the Act of Aug. 15,
1894, which provided for
the cession, reclamation
and allotment of the Res-
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ACT OF APRIL 21, 1904-Con. i

ervation, and is in no way
inconsistent with the
1894 Act _- --

ADMINISTRATIVE AUTHORITY

(See also Federal Employees and
Officers, Secretary of the
Interior).

1. The epartment of the In-
tetior does not have the
'authority to modify a stat-
'ut ratifying an agree-
imen with a Indian tribe
on the grounds of fraud
or coercion- in the execu-
tion of the agreement__

2. Pursuant to the Property
Clause of the U.S. Const.
art. IV, § 3, cl. 2, Congress

* 'has enacted the Taylor
Grazing Act, 43 U.S.C.
§315 et seq. (1970), and
other statutory authority
which empower the See-
;etary of the Interior to
define what conduct con-
stitutes a grazing trespass
and to deterriine whether
or not an individual has
committed a tr6spass

3. Under the Supremacy, Clause,
U.S. Const., art. VI, cl. 2,
federal laws, including
federal grazing regula-
tions, override conflicting
state 'laws with respect
to public lands - __

ADMINISTRATIVE PRO.CEDURE
ADJUDICATION

1. Where a decision-calls upon
an applicant to supply
certain documents and
make certain showings in
support of its' mineral
patent application or face
rejection of the applica-
tion, and on appeal it is
established that all of the
docuiments and evidence
cakled' for had already
been furnished by the
applicant and incorpo-

ADMINISTRATIVE PROCEDURE-Con.
ADJUDICATION-Cont. Page

rated in the case record,
L where they were appar-

ently overlooked by those
who examined the appli-

* cation, 'the decision will
be reversed __-_-_

ADMINISTRATIVE LAW JUDGES

1. Administrative hearings re-
quired in grazing trespass
cases are not an unlawful
excercise' of judicial
power and meet constitu-

*tional requirements and
the standards of the
Administrative, Proce-

1 0 dure Act. The constitu-
tional 'requirement ' of
due process is not vio-
lated merely because an
Administrative Law
Judge is employed by the
Department of the Interior

ADMINISTRATIVE PROCEDURE ACT

1. Administrative hearings re-
quired in grazing trespass
cases are not an unlawful
excercise of judicial power
and meet constitutional
requirements and the

475 standards of the Admin-
istrative Procedure Act.

* The constitutional re-
,quirement of due process
is not violated merely be-
cause an Administrative

476 * Law Judge is employed
476 by the Depatment of the

Interior …
BURDEN OF PROOF

1. One challenging the accuracy
of an appraisal. of water
based on fair-market'val-
ue must show by substan-
tial evidence the nature
of the alleged' error;
where the appraisal has
been conducted in accord-
ance with generally ac-
cepted appraisal princi-
ples, 'allegations of error
unsupported by vidence
will be given little weight.

1036
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2. In a Government contest
challenging the validity
of mining claims located
for a clay-type material,
an adequate prima. facie
case is established here
there are expert witness
opinions that the deposit
is only a common clay or
share and it cannot meet

-refractory standards. The
contestees' then must go
for'ard with-evidence to

-rebut the Government's
case with a preponderance
of the evidence -___-_-__ 137

3. After holding' a hearing pur-
suant to the Administra-
tive Procedure Act, an
Administrative
Law Judge may properly
find that a person has
committed a grazing
trespass if that finding
is 'in accordance with
and supported by reli-
able, ' probative, and
substantial evidence. Be-
cause a grazing trespass
prcceeding is not a crim-
inal proceeding, it need
not be proved beyond a
reasonable doubt that a
particular individual com-
imitted the trespass _ 475

DECISIONS

I. After holding a hearing pur-
suant to the Administra-
tive Procedure Act, an
A d in i n i st r a t iv e
Law-Judge may properly
find- that a person has
committed 'a grazing
trespass if that finding
'is in accordance' with
and supported by re-
liable, probative,. and
substantial evidence. *Be-
cause a grazing trespass
proceeding is not a crim-
inal proceeding, it need

ADMINISTRATIVE PROCEDURE-Con.
DECISIONS-Contiuued Page

not be proved beyond a
reasonable doubt that a
particular individual com-
mitted the trespass- 475

2. Where a decision calls
upon an applicant to
supply certain documents
and make. certain show-
ings in. support of its
mineral patent applica-
tion or. face* rejection of
the application,, and on
appeal -it .is established
that all of the documents
and evidence, called for
had already been fur-. :
nished by the applicant
and incorporated in the
case record, where they

:were apparently over-
looked' by those who
examined the application,
the decision will be
reversed- 991

HEARINGS

1. After holding a hearing pur-
suant to the Administra-
tive Procedure Act, an
Administrative Law
Judge may properly find
that a person has com-
mitted grazing trespass
if that finding s in ac-
cordance with and sup-
ported by reliable pro-
bative, and' substantial
evidence. Becaus a graz-
ing trespass ptoceeding
is hot a criminalproceed-
ing, it aeed not be proved
beyond, a reasonable
doubt that a particular
individual committed the
trespass …- - --

2. There is no constitutional
right to a jury trial in an
administrative proceed-
ing such as a grazing
trespass hearing -- __

475

476
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3. Administrative hearings re-
quired in grazing trespass
cases are not an unlawful
exercise of judicial power
and meet constitutional
requirements and the
standards of the Adminis-
trative Procedure Act.
The constitutional re-
quirement of due process
is not: violated merely
because an Administra-
tive Law Judge is em-
ployed by the Depart-
ment of the Interior - 476

SUBSTANTIAL EVIDENCE

1. In a contest of a patent appli-
cation for a lode mining
claim, the Board of Land
Appeals may remand the
case for further hearing
to complete the record
regarding the (1) avail-
ability and expense of
necessary financing, land
and water (2) the
expense of labor, and (3)
the expense of compli-
ance with environmental
protection laws - __ 283

2. After holding a hearing pur-
suant to the Administra-
tive Procedure Act,
an Administrative Law
Judge may properly find
that a person has com-
mitted a grazing trespass
if that finding is in
accordance with and sup-
ported by reliable, pro-
bative, and substantial
evidence. Because a graz-
ing trespass proceeding
is not a criminal proceed-
ing, it need not be proved
beyond a reasonable
doubt that a particular
individual committed the

trespass _-- __-- 475

ALASKA NATIVE CLAIMS SETTLEMENT
ACT

GENERALLY Page

1. Lands withdrawn for the pro-
tection of Alaska Natives'
selection rights are not
available for oil and gas
leasing under the Mineral
Leasing Act. 43 U.S.C.
§ 1621(i) (Supp. III.
1973) __ 176

2. A pending noncompetitive oil
and gas lease offer is not
a valid existing right pro-
tected by the savings
clause in the Alaska Na-
tive Claims Settlement
Act -_----_----__---- 176

3. The Alaska Native Claims
Appeal Board, in its dis-
cretion, will not rule on
issues raised on appeal
which were not the
grounds cited by the
Bureau of Land Manage-
ment for rejection of ap-
plicant's application and
which are not dispositive
of the issue on appeal- - 924

ABORIGINAL CLAIMS

1. Until Congress acted to ex-
tinguish rights of Alaskan
Natives to use and occu-
pancy of aboriginal lands,
such rights remained as
an encumbrance on the
fee, and title to land
claimed by Alaska Na-
tives, to which use and
occupancy might be
proved, was void when
given- _ 350

2. The retroactive extinguish-
ment of aboriginal title,
and the resulting valida-
tion of State title, mandat-
edbysec. 4(a) of ANCSA,
applies to those lands
tentatively approved to
the State which are
located outside* Native
village withdrawal areas- 351
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3. Extinguishment of aboriginal
title did not vest the
State's title to those
TA'd lands located within
sec. 11(a)(2) withdrawal
areas, for Congress clearly
conferred-on Native Vil-
lage& Corporations a su-
perior right to select up
to 69,120 acres of such
lands --------- 351

ADMINISTRATIVE PROCEDVRE

Generally

1. Since ANCSA recognizes and
protects State-created in-
terests as valid existing
rights, as well as interests
recognized or created un-
der Federal law, and thus
involves interests which
would not be of record
in the BLM land office,
BLM's administrative re-
sponsibility to identify,
adjudicate and protect
"valid existing rights"
under ANCSA, are
broader than under gen-
eral Federal public land 354
laws -…-- - - - - -

2. The Alaska Native Claims
Appeal Board and the
Breau of Land Manage-
ment are bound by the
rules and' regulations

enacted by the Depart-
ment of the Interior - 891

3. Where the Secretary, pursu-
ant to regulations in 43
CFR 4.5, takes original
jurisdiction of a case and
renders a final decision,
the Board' is bound by
his findings, conclusions,
and statements of De-
mental policy -_-_-_ 1007

4. The Secretary's policy against
appealing the rejection of

ALASKA NATIVE CLAIMS SETTIEMENT
ACT-Continued

ADMINISTRATIVE PRO CED WR-Oontinued
'i Generally-Continued Page

oil and gas lease offers to
the Interior Board of
Land Appeak separately

* from an' appeal of the
decision to issue convey-
ance, confers on the Alas-
ka Native Claims Appeal

' Board exclusive jurisdic-
tion over decisions reject-
ing noncornpetitive oil
and gas lease offers be-
cause of conflicts with
land selections by Native'
Corporations under AN-
CSA ____ _ __-1007

5. The Board vacates its pre-
vious ruling that BLM's
rejection of a noncompet-
itive oil and gas lease
offer, because of conflict
with an ANCSA convey-
ance, constitutes final
agency action from which
no appeal will lie -____ 1008

Applications
PrimaryPlace of Residence

1. Under sec. 14(h) (5) of AN-
CSA and 43 CFR Part
2653, an applicant who
desired to file an appli-
cation for the convey-
ance of a primary place
of residence was required
to do so by Dec. 18, 1973,
regardless of the status of
the land at the date of
filing ______------__- 891

2. Neither the Act nor regula-
tions permit an applicant
for a primary place of
residence to refile an
application for a primary
place of residence once
a sec. 11 withdrawal
terminates and the land
becomes available for
selection as a primary
place of residence … ___ 891
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1. Where Departmental regu-.
lations; provide for the
elapse of a 30-day appeal
period before a decision
to convey becomes final
waiver by one of a num-

. ber of parties who might
appeal does not render
BLM's decision final so
as to permit conveyance
before elapse of the 30-
day appeal period - _ 349

2. While decisions of the Bureau
of land Management and
documents conveying

title to Native corpora-
tions pursuant to AN CSA
properly contain a gen-

eral provision protecting

"valid existing rights" in
accordance with the pro-
visions of sec. 14(g) of
ANSCA and the regula-
tions in 43 CFR 2650,
such documents must ad-*
ditionally describe valid
existing rights according
to the nature of the right
and approximate location

on the land, and may in-
corporate by reference

other BLM files and files

of the Alaska Division
6 of Lands only as a sup-

-plemental source of in-

mation -_--__-- 354

3. Under ANCSA and the reg-

ulations in 43 CFR 2650,
the Bureau of Land Man-

agement has the duty to

ascertain whether a less-

than-fee interest was is-

sued to a third party, and

must recite in the decision

approving lands for con-

veyance to a Native

Corporation that the

ALASKA NATIVE CLAIMS SETTLEMENT
ACT-Continued

ADMINISTRATIVE PRO CED URE-Continued
Decisions-Continued Page

conveyance is "subject
to" such an interest- 354

4. Where the claimed "valid
existing rights" were
created by.the State on

* lands tentatively ap-
proved to the State under
,the Statehood Act, the

* .adjudication of the State's
selection must be consoli-
dated with the adjudi-
cation of the Native land
selection, and valid exist-
ing. rights in the land
must be determined in a
single decision __- __ 354

5. Both the decision to convey
"lands, and the interim
'conveyance, must specifi-
cally indentify those in-
terests protected under
ANCSA as valid existing
rights.:' Where the title
conveyed will be "subject

. to" a less-than-f ee in-
terest, the nature of the
interest must be identified
and the. lands affected
must be described, at
least by section and,
where possible, according
to the . smallest legal
subdivision 354

6. Decisions to convey and in-
terim conveyances should,
as a minimum, state the
use for which each ease-
ment is reserved, state
the width of each ease-
ment, state at least the
sections through which
an easement passes or, if
a site easement, the sec-
tion or sections in which
the easement is located;
alternatively, the ease-
ment could be. located
by incorporating in the

1040
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conveyance document a
map depicting the ease-
-meit- . 355

7. Where the BuR eau of Land
Management has devel-
oped new. procedures for
the reservation and iden-
tification of easements
subsequent to issuance of
a Decision to Convey,
the Board will remand the
Decision to Convey to the
-Bureau ofLand Manage-
ment far the limited pur-
pose of identifying the
easements reserved in the
Decision t. Convey under
appeal according to the
uniform easement iden-
tification system currenit-
ly beingfCoilotei -_ 35a

8. Where Departmental policy
is to: expedite convey-
ances under ANCSA by
rejecting noncompetitive
oil and gas leases, which
conflict with conveyances
under ANOSA, and the
Secretary has anounced
that oil and gas leases
will not be issued as a
consequence of adminis-
trative appeals, the Board
interprets this policy as
a mandate to affirm a
BLM decision rejecting
a noncompetitive oil and
gas lease. offer because
of conflict with a con-
veyance under ANCSA_ 1008

9. The Board will accept appeals
from decisions rejecting
noncompetitive oil and
gas lease offers based on
conflicts with interim
conveyaEces under
ANSCA, but will dismiss
such appeals after elapse

AlASKA NATIVE CLAIMS SETTLEMENT
ACT-Continued

ADMINISTRATMiE PROCEDU1tE-Cantiaued

Decisions-Continued rage

of the thirty-day period
in,. which statements of
reasonF and standing may
be filed- 1008

Interim Conveyance
1. Where Departmeital regu-

lations provide fr the
elapse of a 0-day appeal
period before a decision
to convey becomes final,
waiver by one of a
number- of parties who
might appeal does ' not
render BLM's decision
final so as to perrnit
conveyance before elapse
of- the 30-day aipeal
period.- 

2. The interests described in.sec.
14(g) of ANOSA are of; a
temporary or Iimited na-
ture, in contrast to those
interests. derivied from
laws leading to a grant
of fee title such' as the
entries protected by sec.
22(b). Inclusien in Native
conveyances of lands sub-
ject to: such interests,
under administrative,. ar-
rangements o utlined in

_se.. 14(g) is appropriate,
because such temporary
or limited interests are
not incompatible with
Native ownership of the
fee _ I _ _

3. Leases issued for the surface
or minerals eoveTedUby a
Native selection consti-
tute a, valid. existing
right protected by: see.
14(g) of ANCSA and any
conveyance to a Native
Corporation of lands on
which such a lease has.
issued must be subject to
the leasehold iterest--

349

352

353
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4. State-issued permits and
contracts for resource

'uses issued to third
parties before Dec. 18,
1971, are protected as
valid existing rights
under sec. 14(g) of
ANCSA, and any con-
veyance to a Native
Corporation of lands on
which such permits or

''contracts have been
issued must be subject to
such interests -_-___ 353

5. Under ANOSA and the regu-
lations in 43 CFR 2650,
the Bureau of Land Man-
agement has the duty to

- ascertain whether a less-
- thai-fee interest was is-

sued to a third party, and
must recite in the decision
approving lands for con-
veyance to a Native Cor-
poration that the con-
veyance is "subject to"
such an interest - ___ 354

6. Both the decision to convey
lands, and the interim
conveyance, must specif-

-ically identify those in-
terests; protected under

* ANCSA as valid existing
rights. Where the title
conveyed will be "subject
to" a less-than-fee inter-
est, the nature of the

; interest must be identified
and the lands affected
must be described, at
least by section and,
where possible, according
to: the smallest. legal
subdivision - 354

7. Decisions to convey and
interim conveyances
should, as a minimum,

ALASKA NATIVE CLAIMS SETTLEMENT
ACT-Continued

ADMIN1STRATIVE PROcEDURE-Coenitnued
Interim Conveyance-Con. Page

state the use for which
each easement is reserv-
ed,' state the width of
each easement, state at
least the sections through
which an easement passes
or, if a site easement, the
section or sections in
which the easement is

*located; alternatively,
the easement could be

located by incorporating
in the conveyance docu-
ment a map depicting
the easement - ___ 355

ALASKA NATIVE CLAIMS APPEAL BOARD

Appeals
Generally

1. A regulation enacted to im-
plement the sale of iso-
lated tracts pursuant to

43 U.S.C. § 1171 (1970),
which defined the term
"cornering" for purposes
of that Act and which was

knot enacted pursuant to
ANCSA, is not binding
upon this Board in inter-
preting the meaning of
the phrase "cornering"
pursuant to § 11(a) of
ANCSA - 983

2. This Board will not reverse
an administrative deter-
mination of the Bureau

*of Land Management
.that is a reasonable, con-
sistently applied inter-

pretation of the law, and
on which many Village

- Corporations relied in
making their land selec-
tions under ANCSA,
even though it is not the
only reasonable interpre-
tation of the statute. -_ 983
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3. Where the Secretary, pur-
suant to regulations in 43
CFR 4.5, takes original
jurisdiction of a case and
renders a final decision,
the Board is bound by his
findings, conclusions, and
statements of Depart-
mental policy--------- 1007

4. The Secretary's policy against
appealing the rejection of
oil and gas lease offers to
the Interior Board of
Land Appeals separately
from an appeal of the de-
cision to issue convey-
ance, confers on the Alaska
Native Claims Appeal
Board exclusive jurisdic-
tion over decisions re-
jecting noncompetitive oil
and gas lease offers be-
cause of conflicts with
land selections by Native
Corporations under AN-
CSA- -___--_--_-__ 1007

5. Where Departmental policy
is to expedite convey-
ances under ANCSA by
rejecting noncompetitive
oil and gas leases which
conflict with conveyances
under ANCSA, and the
Secretary has announced
that oil and gas leases
will not be issued as a
consequence of adminis-
trative appeals, the Board
interprets this policy as a
mandate to affirm a BLM
decision rejecting a non-
competitive oil and gas
lease offer because of
conflict with a convey-
ance under ANCSA--__ 1008

ALASKA NATIVE CLAIMS SETTLEMENT
ACT-Continued

ALASKA NATIVE CLAIMS APPEAL
BOARD-Continued

Appeals-Continued
Jurisdiction . Page

1. When an.interim conveyance
and/or patent has been
issued pursuant to the
Alaska Native Claims
Settlement Act, the Sec-
retary of the Interior
and this Board lose all
authority and jurisdic-
tion over those in-
terests in land which
have been conveyed--. 106

2. Under 43 CFR Part 4, Sub-
part J, and 43 CFR 2650
appeals to the Secretary
under ANCSA relating
to land selection are to
the Alaska Native Claims
Appeal Board. In the
absence of regulations
establishing a procedure
by which the Secretary
will review easements re-
served in conveyances as
contemplated by 43 CFR
2650.4-7(c) (1) and Sec-
retarial Order No. 2982,
the Board is not pre-
cluded from exercising
the Secretary's authority
to review easement reser-
vations when such re-
view is requested
through an. appeal to
the Board - 106

3. When an interim convey-
ance has been issued
pursuant to ANCSA, the
Secretary of the Interior
and ANCAB lose all au-
thority and jurisdiction
over those interests in the
land which have been
conveyed, and the Sec-
retary is without jurisdic-
tion to reserve any ease-
ments not originally con-
tained in the conveyance
or to deprive the grantee
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- of the interim conveyance
: of any interests conveyed

therein ------- 349
4. For the purpose of determin-

'ing jurisdiction, a patent
issued by the State of
Alaska on TA'd lands
within an 1 (a) (2) with-
drawal, will be accorded
t he same dignity as a Fed-
eral patent, i.e., the effect
of the issuance of a patent
to public lands by the
United States, even if
issued by mistake or in-
advertence, is to transfer
the legal- title from the
United'States and to end
all authority and juris-
d'ction in the Dtpart-
merit of the Interior over

' the lands- coinveyed.
Therefore the Board finds
it lacks 'jurisdiction to
decide the status of
patents issued by the
'State of Alaska prior to
'ANCGSA to 'third parties
on TA'd lands, as' the
proper form for such an

''adjudication is in a judi-
c'ial proceeding - _ 352

5. Although the validity' of S.0.
No. 2982 is being'challenged
on numerous grounds in
pending litigation, the
Board currently is bound by
S. O. No. 2982, and insofar
as it purports to limit and
restrict the Board's juris-
dictional authority, the
Board's jurisdiction is so
affected- - -__- 355

6. Where interim conveyance
has been issued for the
lands embraced by oil and
gas lease offers, the De-
'artment no longer has
jurisdiction over the lands

ALASKA NATIVE CLAIMS SETTLEMENT
ACT-Continued

ALASKA NATIVE CLAIMS APPEAL'
BOARD-Contirnued

Appeals-Continued
Jurisdictien-Continued ' ' Page

and has no authority to
convey any inter ests in
the lands, including min-
eral leases. _ 1008

7. All challenges: to the validity
of ANCSA are beyond
the jurisdiction of an ad-

-;ministrative adjudicative
body organized to decide
appeals under that
statute- = , 1008

Parties

1. Under' regulations contained
in 43 CFR '4.902 a Re-
gional Corporation has a
right of appeal

2. Where a.person is designated
a necessary party by
Order of the Board and
is given actual notice of
administrative proceed-
ings which may affect a
'claimed property interest,
and such person fails to
appeal and assert any
claim, such person may
be dismissed as a party
and the Board may ad-
judicate the property in-
terest of other 'parties

without regard to any
interest which may be
claimed: by the party
who fails to appear

Reconsideration

1. Where regulations provide
that a party may prompt-
ly request the reconsid-
eration of decision but
provides no time limit for
the filing of such 'a re-
quest, a request for re-
consideration filed within
'a reasonable time under
'the- circumstances of the
appeal will be considered
timely ' _

350

350

982
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2. A Petition for Reconsidera-
tion will be granted when
in its discretion, the
Alaska Native Claims
Appeal Board finds that
extraordinary circum-
stancesdo exist that had
not been considered by
the Board in rendering its
decision- _- 982

Standing . ; X : - . : :

1. The Board, in its discretion,
will not summarily dis-
miss an appeal for failure

:-to file a Statement of
Standing merely because
a Statement'of Standing

.was not separately filed
or separately labeled,
where the timely filed
Statement of Reasons
clearly discloses the
claim of property inter-
ests required for standing
to appeal by 43 CFR
4.902

2. Where, the State clearly has
standing to appeal a
decision, and its appeal is
consolidated by the
Board for adjudication
with another appeal in
which the State's stand-
ing to. appeal is chal-
lenged, the States' stand-
ing to appeal in the con-
solidated matter will not
be prejudiced - -

3. Where, pursuant to Depart-
mental regulations, a
party must claim a prop-
erty interest in land af-
fected by a decision in
order to have standing
to appeal such a decision,
and the Secretary has
found as a matter of law

''that a noncompetitive
oil and gas lease offeror

350

350

ALASKA NATIVE CLAIMS SETTLEMENT'
ACT-Continued .:

ALASKA NATIVE CLAIMS APPEAL
BOARD-Continued

Appeals-Continued
Standing-Continued Page

has no property interest
in his offer, *the Board
,finds that off rors for
'noncompetitive oil and
gas leases do -'not have
standing under 43 CFR
4.902 to appeal a BLM
decision to issue convey-
ance to a Native Cor-
poration under ANCSA-

4. The Board'will accept appeals
from decisions rejecting
noncompetitive oil and
-gas lease offers based on
conflicts with interim
conveyances' under AN
CSA, but will dismiss
such appeals after elapse
of the thirty-day peiod
in which statements "of
reasons and standing may
be filed _

Statement of Reasons 

1. The Board will accept appeals
from decisions 'rejecting
noncompetitive oil: and
gas lease offers based on
conflicts with' interim
conveyances under AN-
CSA, but Iwill dismiss
'such appeals after elapse
'of 'the thirty-day period
in which statements 'of
reasons and standing may
be filed i

Summary Dismissal'

1. The Board, in its discretion,
will not' summarily dis-
miss an appeal for failure
to file a Statement of
Standing merely because
a Statement of Standing
was: not separately filed
or separately labeled,
'where 'the timely filed
Statement of Reasons
clearly discloses the claim
of property interests re-
quired for standing to
appeal by 43 CFR 4.902.

1007

1008

1008

350
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1. Where Departmental regula-
tions provide for the
elapse of a 30-day appeal
period before a decision
to convey becomes final,
waiver by one of a num-
ber of parties who might
appeal does not render
BLM's decision final so as
to permit conveyance be-
fore elapse of the 30-day
appeal period -___ _- 349

2. Proper filing of a Notice of
Appeal during the 30-day
appeal period will be
treated as a revocation of
a prior waiver of appeal
rights -____ _ 350

[CONVEYANCES

Generally
1. For the purpose of deter-

mining whether or not
the Secretary of the In-
terior retains jurisdiction,
to review easement in-
terests reserved to the
Federal government, in-
terim conveyance and
patent, pursuant to 43
CFR 2650.0-5(h) and (i),
are documents of equal
significance in the grant-
ing of title under the
Alaska Native Claims
Settlement Act, 43 U.S.C.
§§ 1601-1624 (Supp. I,
1974), as amended, 89
Stat. 1145 (1976) -- 106

2. When an interim convey-
ance and/or patent has
been issued pursuant to
the Alaska Native Claims
Settlement Act, the Sec-
retary of the Interior and
this Board lose all au-
thority and jurisdiction
over those interests in
land which have been
conveyed -_-- -- 106

ALASKA NATIVE CLAIMS SETTLEMENT
ACT-Continued

CONVEYANCES-Continued
Generally-Continued Page

3. Pursuant to 43 CFR 2650.4-
7(c) (1) and Secretarial
Order No. 2982, the Sec-
retary of the Interior
does have jurisdiction to
review those easement
interests reserved to the
Federal government in
an interim conveyance or
patent issued under the
Alaska Native Claims
Settlement Act --__-__-_.106

4. When an interim conveyance
or patent has issued, the
Secretary of the Interior
is without jurisdiction to
reserve any easements not
originally contained in
the conveyance, or to
deprive the grantee of the
interim conveyance or
patent of any interest
conveyed therein ____

5. For the purpose of determin-
ing whether or not the
Secretary of the Interior
retains jurisdiction to
reniew easement interests
reserved to the Federal
government, interim con-
veyance and patent are
documents of equal sig-
nificance in the granting
of title under ANCSA_

6. When an interim conveyance
has been issued pursuant
to ANCSA, the Secretary
of the Interior and
ANCAB lose all authority
and jurisdiction over
those interests in the
land which have been
conveyed, and the Secre-
tary is without jurisdic-
tion to reserve any
easements not originally
contained in the convey-
ance or to deprive the

106

349
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grantee of the interim
conveyance of any inter-
ests conveyed therein_ 349

7. The Secretary retains juris-
diction pursuant to 43
CFR 2650.4-7(c) (1) and
S.O. No. 2982, to review
easements interests re-
served to the Federal
government in an interim
conveyance; and in the
absence of regulations
establishing a procedure
for such review, the Board
is not precluded from
exercising the Secretary's
authority to review ease-
ment reservations when
such review is requested
through appeal to the
Board- - _---- _ 349

8. Where, pursuant to Depart-
mental regulations, a par-
ty must claim a property
interest in land affected
by a decision in order
to have standing to ap-
peal such a decision, and
the Secretary has found
as a matter of law that
a noncompetitive oil and
gas lease offeror has no
property interest in his
offer, the Board finds that
offerors for noncompeti-
tive oil and gas leases
do not have standing
under 43 CFR 4.902 to
appeal a BLM decision
to issue conveyance to a
Native Corporation under
ANCSA- 1007

9. Where interim conveyance
has been issued for the
lands embraced by oil
and gas lease offers, the
Department no longer
has, jurisdiction over the
lands and has no author-

ALASKA NATIVE CLAIMS SETTLEMENT
ACT-Continued

CONVEYANCES-Continued
Generally-Continued Page

ity to convey any in-
terests in the lands, in-
cluding mineral leases -

10. Sec. 22(i) of ANCSA, 43.
U.S.C. §1621(i) (1970)
does not authorize the
issuance of mineral leases
on lands to be con-
veyed under ANCSA_ _-

11. The Board vacates its pre-
vious ruling that BLM's
rejection of a noncom-
petitive oil and gas lease
offer, because of conflict
with an ANCSA convey-
ance, constitutes final
agency action from which
no appeal will lie

DEFINITIONS

Generally
1. Lands on which the United

States has issued patent
either to the State or to
a private individual are
not within the definition
of "public lands" in sec.
3(e) of ANCSA, were not
withdrawn by sec. 11 of
ANCSA, and therefore
are not available for selec-
tion under ANCSA

EASEMENTS

Review
1. For the purpose of determin-

ing whether or not the
Secretary of the Interior
retains jurisdiction to re-
view easement interests
reserved to the Federal
government, interim con-
veyance and patent, pur-
suant to 43 CFR 2650.0-
5(h) and (i), are docu-
ments of equal signifi-
cance in the granting of
title under the Alaska
Native Claims Settlement
Act, 43 U.S.C. §§ 1601-

1003

1008

1008

254-916-78 -6
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1624 (Supp. IV, '1974),
as amended, 89 Stat. 1145
-- _ (1976) 106

2. Pursuant to 43 CFR 2650.4-l
7(e) (1) and Secretarial
Order No.- 2982, *the

-Secretary of the 'Interior
does have jurisdiction to
review those easement in-
terests reserved to'e the
Federal government in
an interim conveyance or
patent issued under the
Alaska' Native Claims
Settlement Act -- 106

3. Under 43 CFR Part 4, Sub-
part J, and 43 CFR 2650
appeals to the Secretary
under ANCSA relating to
land selection are to the
Alaska Native Claims
Appeal Board. In the ab-
sence of regulations es-
tablishing a procedure by
which the Secretary will
review easements re-
served in conveyances as
contemplated by 43 CFR
2650.4-7(c) (1) and Secre-
tarial Order No. 2982, the
Board is not precluded
from exercising the Secre-
tary's authority to review
easement reservations
'when such review is re-
quested through an ap-
peal to the:Board -106

4. When an interim conveyance
or patent has issued, the

* Secretary of the Interior
is'without jurisdiction to
reserve any easements
not originally contained
in the conveyance, or to
deprive the grantee of the
interim conveyance or
patent ' of any interest
conveyed therein -106

ALASKA NATIVE CLAIMS SETTLEMENT
ACT-Continued'

EASEMENTS-Continued
Review-Continued' Page

5. For the purpose of determin-
ing whether or not the
Secretary' of the Interior
retains jurisdiction to re-
view easement interests
reserved t o the Federal
government, interim con-
veyance *and patent are
documents of 'equal sig-
nificance in the granting
of title under ANCSA __ 349

6. The' Seeretary retains juris-
diction pursuant to 43
CFR -2650.4-7(c) (1) and
S.O. No. 2982, toreview
easement interests reserved
to the Federal government
in an interim conveyance;
and in the absence' of
regulations establishing a
procedure for such re-
view,, the Board is not
precluded, from exercising
Secretary's authority to
review easement. reserva-
tions when such review is
requested through appeal
to the'Board -349

LAND SELECTIONS :

Generally

1. As of Dec. 18, 1975, lands
withdrawn under sec.
' 11(a)(1) or sec.11 i (a) (3)
and not selected under
secs. 12 or 19 of the Act,
became' lands outside the

* areas withdrawn by sec.
11 and became available
for selection as a primary
place 'of residence under

-sec. 14(h) (5) __ _ 891
2. An applicant who filed an

application for 'ia pri-
mary place of 'r6sidence
within the time limits set
forth by ec. 14(h) (5)
and 43 CFR 2653.8 on
land which was with-
drawn'by sec.'l1(a) (1) or
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sec. ll(a) (3)i as 'of the'
date of filing, shall not
'have his application. re-
jected: Xpursuant to 43
*CFR-2091.1 as a prema-
.ture filing 'when De-
partmental regulations
specifically *permit the
selection of. formerly
withdrawn 'land after
-Dec. 18, 1975, but do. not

. permit a primaryplace of
residence applicant to re-

: file his application - 892

Conveyances
1. The interests described in see.

14(g) of ANCSA are of a
*'temporary or limited na-
ture, in contrast to those
interests derived from
laws leading to a grant of
fee title such as the en-
tries protected by. sec.
22(b). Inclusion in Native
conveyances of lands sub-
ject to such' interests,
under administrative ar-
rangements outlined in
'sec. 14(g) is appropriate,
because such temporary
or limited interests are
not incompatible with
Native ownership of the
fee- ' '-- 352

2. Leastis issued for the surfdce
or' minerals covered by a
Native selection consti-
tute' a valid existing right
protected by sec. 14(g) of
ANCSA and any convey-
ance to a Native Corpo-
ration of lands on which
.such a lease has issued
must be subject to the
leasehold interest … _-_-_ 353

3. State-issued permits and con-
.tracts for resource uses
issued to third parties
before. Dec.;18; 1971, are

ALASKA NATIVE CLAIMS SETTLEMENT
ACT-Continued

LAND SflECTIONS-Continued

Conveyances--C'ontinued Page

protected as valid exist-
ing rights under sec. 14(g)
of ANCGSA, and any con-
veyance to a Native Cor-
poration of lands on
which; such, permits or
contracts have been is-
stied must be subject to
such interests -- _ - 353

Easements .
Generally

1. Where the Bureau of Land
Management has devel-
oped new procedures for
the reservation and
'identification of ease-
ments subsequent to
issuance of 'a: Decision

' to onvey, the Board
* Will remand the Decision

to Convey to the Bureau
of Land Management for
the limited purpose of
identifying the easements
reserved' in the Decision
to Convey under appeal

a' according to the uniform
easement identification
system currently being
followed ------ _-_-_-- 355

Description

1. Description of easements
solely by; reference to a
BLM or -State Division
of Lands case file number

.is not sufficient to meet
the requirements of see.
17(b) of ANCSA, regu-
lations promulgated
thereunder, and Secretar-
ial Order No. 2982 ___ 355

2. Decisions to convey and
interim .conveyances
should, as a minimum
state the use for which
each .: easement is . re-
served,- state the width
of each easement, state
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at least the sections
through which an ease-
ment passes or, if a site
easement, the section or
sections in which the
easement is located;
alternatively, the ease-
ment could be located by
incorporating in the con-
veyance document a map
depicting the easement__

Entrymen
1. ANCSA protects, as "valid

existing right," those
rights, whether derived
from the State or Federal
government, which do
not lead to a grant of fee
title and which; were
created prior to enact-
ment of ANCSA. Rights
leading to a fee, which
had vested prior to en-
actment, would not be
subject to Congressional
disposal and would be
excluded from withdraw-
als for Native selections.
Rights of entry men
leading to a grant in fee
under Federal public
land laws, which had not
vested prior to ANCSA,
are treated by ANCSA
as if vesting had occurred
and are not categorized
as "valid existing rights"

State Interests
Generally

1. Where the State had not
acquired equitable title
to tentatively approved
land selections within
village withdrawal areas
prior to ANCSA, a
grantee of the State could
not acquire a greater in-
terest than its 'grantor

355

351

ALASKA NATIVE CLAIMS SETTLEMENT
ACT-Continued

LAND SELECTION-Continued
State Interest-Continued 

Generally-Continued Page

and could not, prior to
ANCSA, acquire equit-
able title sufficient to
deprive Congress of
power to dispose of the
land in settlement of
Native claims. Accord-
ingly, any protection or
priority afforded to third-
party interests in the
disputed lands must be
statutory, conferred by
ANCSA ---------------

2. "Valid existing rights" pro-
tected by ANCSA include
not only interests created
by the Federal govern-
ment, but may also in-
clude interests created by
the State of Alaska so
long as the latter are not
interests leading to ac-
quisition of fee title-__

3. Open-to-entry leases issued
by the State of Alaska
pursuant to A.S. 38.05.-
077 are protected as valid
existing rights by the
specific terms of sec. 14(g)
of ANCSA because they
are leases issued under
sec. 6(g) of the Alaska
Statehood Act _- ___-_

4. Where open-to-entry leases
contain no provisions to
purchase the leased land,
but provide only for re-
newal upon expiration of
a five-year term, the right
of purchase asserted under

-A.S. 38.05.077 is not grant-
ed by the lease within
the ternms of sec. 14(g) of
ANCSA, but appears to
be an associated pref-
erence right granted in
connection with the leas-
ing program to individu-
als holding such leases __

351

352

352

353
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5! Where the asserted right to
purchase lands held under
an open-to-entry lease can
be exercised under State
statutes only if the lease
is relinquished, relin-
quishment of the lease
and subsequent issuance
of patent to the: land
would constitute a new
interest created subse-
quent to ANGSA, con-
trary to sec. 11(a)(2)
which specifically with-
draws lands TA'd to the
State "from the creation
of third-party interests
under the Alaska State-
hood Act" -- 353

6. The State may not extend a
preference tight to pur-
chase lands under an
open-to-entry lease pro-
gram to which a Native
Corporation will hold
title; although a Native
Corporation, succeeding
under sec. 14(g) to the

X interest of the State as
lessor, may wish to sell
the leased land to the
lessee, the Board finds no
mechanism in ANCSA
for the enforcement of

- such a right in the lessee
against a Native
patentee - _---- 353

7. When an interest in land
selected by and tenta-
tively approved to the
State of Alaska was trans-
ferred from one State
agency to another, the
complete interest re-
imained subject to the with-

drawal and selection pro-
visions of sec. 11(a) and
sec. 12 of- ANCSA; thus
transfer by the State

ALASKA NATIVE CLAIMS SETTLEMENT
ACT-Continued
LAND SELECTIONS-Continued
State Interests-Continued
Genprally-Continued Page

of a permit to extract
natural resources; from
the State Division of
Lands to the State Divi-
sion of Aviation does not
place the State in the
position of a protected
third party under AN-
CSA - __ 353

Statehood Act Selections

Tentative Approvals

1. ANCSA provides in secs.
11(a)(2) and 12(a)(1)
that each village may
select up to 69,120 acres

E of its total entitlement
* from TA'd lands sur-

rounding the village. Such
State TA's, already en-
cumbered by aboriginal
title to lands on which
use and occupancy could
be proved, were not sub-
ject to a statutory prior
right of selection by Vil-
lage Corporations; a Na-
tive right of selection,
based not on aboriginal
title, but on Congression-
al grant in ANCSA - 350

2. The retroactive extinguish-
ment of aboriginal title,
and the resulting valida-
tion of State title, man-
dated; by sec. 4(a) of
ANCSA, applies to those
lands tentatively ap-
proved to the State
which are located: out-
side Native village with-
drawal areas - _-__- 351

3. Extinguishment of aboriginal
title did not vest the
State's title to those
TA'd lands located with-
in sec. 11(a)(2) with-
drawal areas, for Con-
gress clearly conferred on
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Native Village Corpora-
tions a superior right to
select up to 69,120 acres
of such lands351

4. The State's interest in TA'd
lands located within sec.
11(a) (2) withdrawal areas
did: not vest prior to
ANCSA, and did not vest
subsequent to ANCSA as
to lands properly selected
by Village: Corporations
within the. three-year
period.mandated by sec.
12(a) -- 351

5. The State's interest vests in
those TA'd lands within
sec. 11(a),(2): withdrawals
not selected by Village
Corporations within sta-
tory deadlines, for, upon
completion of: .Native
selections,; the last en-
cumbrance on the State's
title is removed - _ 351

6. In withdrawing sec. 11(a)
(2) lands tentatively ap-
proved to the State, Con-
gress rejected the State's
contention that tenta-
tive: approval vested 
equitable title in the
State, and in consequence
rejected': the title the
State. had relied upon to
dispose of TA'd lands to
third parties …_ 351

7. Where the claimed "valid
existing rights" were
created by the State on
lands tentatively ap-
proved to the State
under the Statehood Act,
the adjudication of the
State's selection must be
consolidated with the
adjudication of the native
land selection, and valid

ALASKA NATIVE CLAIMS.SETTLEMENTS
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LAND SELECTIONS-Continued
State Interests-Continued

.Statehood Act Selections-Continued
Tentative Approvals-Continued Page

* existing rights in the
land must be determined
in a single decision - 354

Third-Party Interests
1. Where the State had not

-acquired .equitable *-title
- to tentatively approved

land selections within vil-
lage withdrawal areas
prior to ANCSA, a grant-
ee of the State could not
acquire a greater interest
than its grantor and
could not, prior to AN-
CSA,. acquire equitable
title sufficient to deprive
Congress -of power to: dis-
pose of the land in settle-
ment of Native claims.:
Accordingly, any protec-
tion or priority afforded
to third-party interests
in. the disputed lands
must be statutory, con-
ferred by ANCSA --- 351

2. Open-to-entry leases issued
by the State of Alaska
pursuant, to A.S. 38;05.-
077 are protected as valid
existing rights by the spe-
cific terms of see; 14(g) of
ANCSA because they are
leases issued under sec.
6(g) of the Alaska State-
hood Act -352

3. Where open-to-entry leases
contain no provisions to
purchase the leased land,
but provide; only- for
renewal upon expiration
of a five-year term, the
right of purchase asserted
under A.S. 38.05.077 is
not granted by the lease
within the terms of- sec.
14(g) of ANCSA, but
appears to be an asso-
ciated preference right
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granted in connection
with the leasing program
to individuals holding
such leases -353

4. Where the asserted right to
purchase lands held under
an open-to-entry lease
can be exercised under
State statutes only if the
lease is relinquished, re-
linquishment of the lease
and subsequent issuance
of patent to the land
would constitute a new
interest created subse-
quent to ANCSA, con-
trary to sec. 1 1 (a) (2)
which specifically with-
draws lands. TA'd to the
State "from the creation
of third-party interests
under the Alaska. State-
hood Act" -353

5. The State may not extend a
preference right to pur-
chase lands under an
open-to-entry lease pro-
gram to which a Native
Corporation will hold: ti-
tle; although a Native
Corporation, succeeding
under sec. 14(g) to the
interest of the State as

..lessor, may wish to sell
the leased land..to the
lessee, th6 Board finds no
mechanism in ANCSA
for the enforcement of
such a right in the lessee
against a Native pat-
entee- - _--- _- 353

6. When an interest in land
selected by and tenta-
tively approved to the
State of Alaska was trans-
ferred from one: State
agency to another, the
complete interest re-
mained subject to the
withdrawal and selection

ALASKA NATIVE CLAIMS SETTLEMENT
ACT-Continued :

LAND SELECTIONS-Continuel

Third-Party Interests-Con. Page
provisions of sec. 11(a)
and sec. 12 of ANCSA;
thus transfer by the State
of a permit to extract
natural resources from
the State Division of
Lands to the State Divi-
sion of Aviation does not
place the State in the
position of a protected
third party under
ANCSA -_------ 353

7. Sec. 22(i) of ANCSA, 43
U.S.C.. § 1621(i) . (1970)
does not authorize the
issuance of. mineral leases
on lands, to be conveyed
under ANCSA -- 1008

Valid Existing Rights
1. ANCSA protects, as "valid

existing rights," those
rights, whether derived
from the State or Federal
government, which do not
lead to a grant of fee
title and which were
created prior to enact-
ment of ANCSA. Rights
leading to a fee, which
had vested prior to en-
actment, would not be
subject to Congressional
disposal and would be
excluded from withdraw-
als for Native selection.
Rights of entrymen lead-
ing to a grant in fee under
Federal public land laws,
which had not vested
prior to ANCSA,: are
treated by ANCSA as if
vesting had occurred and
are not categorized as
"valid existing rights"-- 351

2. "Valid existing rights" pro-
tected by ANCSA include
not only interests created
by the Federal govern-
ment, but may also in-
clude interests created by
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the State of Alaska so
long as the latter are not
interests leading to ac-
quisition of fee title …_ 352

3. The interests described in
sec. 14(g) of ANCSA are
of a temporary or limited
nature, in contrast to
those interests derived
from laws leading to a
grant of fee title such as
the entries protected by
ste. 22(b). Inclusion in
Native conveyances of
lands subject to such
interests, under adminis-
trative arrangements out-
lined in sec. 14(g) is
appropriate, becaust such
temporary or limited
interests are not incom-
patible with Native own-
ership of the fee -_-__-__ 352

4. Open-to-entry leases issued
by the State of Alaska
pursuant to A.S. 38.05.077
are protected as valid
existing rights by the
specific terms of see. 14(g)
of ANCSA because they
are leases issued under sec.
6(g) of the Alaska State-
hood Act ---- _ 352

5. Where open-to-entry leases
contain no provisions .to
purchase the leased land,
but provide only for
renewal upon expiration
of a five-year term, the
right of purchase asserted
under A.S. .38.05.077 is
not granted by the lease
within the terms of sec.
14(g) of ANCSA, but ap-
pears to be an associated
preference right granted
in connection with the
leasing program to indi-
viduals holding such

leases- --- _ 353

ALASKA NATIVE CLAIMS SETTLEMENT
ACT-Continued

LAND SELECTIONS-Continued
Valid Existing Rights-Con. Page

6. Where the asserted right to
purchase lands held under
an open-to-entry lease
can be exercised under
State statutes only if the
lease is relinquished, re-
linquishment of the lease
and subsequent issuance
of patent to the land
would constitute a new
interest created subse-
quent to ANCSA, con-
trary to sec. 11(a)(2)
which specifically with-
draws lands TA'd to the
State "from the creation
of third-party interests
under the Alaska State-
hood Act" - __-_- 353

7. The State may not extend
a preference right to
purchase lands under an
open-to-entry lease pro-
gram to which a Native
Corporation will hold
title; although a Native
Corporation, succeeding
under see. 14(g) to the
interest of the State as
lessor, may wish to sell

the leased land to' the
lessee, the Board finds
no mechanism in ANCSA
for the enfordement of

such a right in the lessee
against a Native pat-
entee ------------ _ 353

S. Leases issued for the surface

or minerals covered by a
Native selection consti-
tute avalid existing right
protected by sec. 14(g)
of ANCSA and any con-
veyance to a Native
Corporation of lands on
which such a lease has
issued must be subject to

the leasehold interest--- 353
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9. State-issued permits and con-
tracts for resource uses
issued to third parties
before Dec. 18, 1971, are
protected as valid exist-
ing rights under sec. 14(g)
of ANOSA, and any
conveyance to a Native
Corporation of lands on
which such permits or
contracts have been is-
sued must be subject to
such interest_ 353

10. When an interest in land
selected by and tenta-
tively approved to the
State of Alaska was Trans-
ferred from one State
agency to another, the
complete interest re-
mained subject to the
withdrawal and selection
provisions of sec. 11 (a)
and sec. 12 of ANOSA;
thus transfer by the State
of a permit to extract
natural resources from
the State Division of
Lands to the State Di-
vi-sion of Aviation does
not place the State in
the position of a pro-
tected third party under
ANCSA -___--_----__ 353

11. Since ANCSA recognizes
and protects State-cre-
ated interests as valid
existing rights, as well as
interests- * recognized or
created under Federal
law, thus involves in-
terests which would not
be of record in the BLM
land office, BLM's ad-
ministrative responsi-
bility to identify, adjudi-
cate and protect "valid
existing rights" under
ANCSA, are broader than
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under general Federal
public land laws- __ 354

12. While decisions of the Bu-
reau of Land Manage-
ment and documents
conveying title to Native
corporations pursuant to
ANCSA properly contain
a general provision pro-
tecting "valid existing
rights" in accordance
with the provisions of
sec. 14(g) of ANCSA and
the regulations in 43
CFR 2650, such docu-
ments must additionally
describe valid existing
rights according to the
nature of the right and
approximate location on
the land, and may incor-
porate by reference other
BLM files and files of the
Alaska Division of Lands
only as a supplemental
source of information= 354

13. Under ANCSA and the reg-
ulations in 43 CFR 2650,
the Bureau of Land Man-
agement has the duty to
ascertain whether a less-
than-fee interest was
issued to a third party,
and must recite in the
decision approving lands
for conveyance to a Na-
tive Corporation that the
conveyance is "subject
to" such an interest- 354

14. Where the claimed "valid
existing rights" were
created by the State on
lands tentatively ap-
proved to the State under
the Statehood Act, the
adjudication of the
State's selection must be
consolidated with the
adjudication of the Na-
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tive land selection. and
valid existing rights in
the land must be deter-
mined in a single de-
cision - _-----_- 354

15. Both 'the, decision to convey
lands,; and the interim
conveyance, must speci-
fically identify those in-
terests protected under
ANCSA as valid existing
rights. Where- the title
conveyed will be "subject
tdo" a less-than-fee in-
terest, the nature of the
interest must be identified
and 'the lands affected
must be described, at
least by section and,
where 'possible, according
to the smallest legal
subdivision -_-_- _ 354

Village Selections
1. ANCSA provides in secs. 11-

(a) (2) and 12(a) (1) that
each village may select
up to 69,120 acres of its
total entitlement from
TAd lands surrounding
the village. Such State
TA's, already encumbered
by aboriginal title to
lands on which use and
occupancy - could be
proved,, were not sub-
ject to a statutory prior
right of selection by Vil-
lage Corporations; a Na-
tive right of selection,
based not on aboriginal
title, but on Congressional
grant in ANCSA _

PRIMARY PLACE OF RESIDENCE

Generally
1. When a Village Corporation

selects withdrawn lands
in one section, but ex-
cepts from selection a
smaller tract of with-

350

ALASKA NATIVE CLAIMS SETTLEMENT
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drawn land within the
section, no determination
can be made as to
whether 'a sec. 11 with-
drawal terminated on the
tract of land excepted
from selection until such
time as a decision is
rendered by the Bureau
of Land Management on
the validity of 'the ex-
ception from selection--

2. As of Dec. 18, 1975, lands
withdrawn under sec. 11
(a)(1) or sec.' 11(a)(3)
and not selected under
sees. 12 or 19 of the Act,
became lands outside the
areas withdrawn by sec.
11 and became available
for selection as a primary
place of residence under
sec. 14(h)(5) …_- __

3. An applicant who filed an
application for a primary
place of residence within
the time limits set forth
'by see. 14(h) (5) and 43
CFR 2653.8i on land
which was withdrawn by
sec. ll(a)(1) or 'sec. 11
(a) (3) as of the date of
filing, shall not have his
application rejected pur-
suant to 43 CFR 2091.1
as a premature filing
when Departmental reg-
ulations specifically per-
mit the selectien of for-
merly withdrawn land
after Dec. 18, 1975, but
do not permit a primary
place of residence appli-
cant to refile his appli-
cation _- -_

Criteria

1. In order to establish a pri-
mary place of residence
pursuant to § 14(h)(5 of
ANGSA a dwelling must

891

891
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ALASKA NATIVE CLAIMS SETTLEMENT
ACT-Continued

PRIMARY PLACE OF RESmENCE-Cantinued
Criteria-Continued, Page

be constructed upon 'the
land applied fdr as a pri-
mary place f residence 1015

2. The fact that an applicant
has adwelling in the vicin-
ity or adjacent to land
sought as a primary place -

of residence is not suffi-
cient to meet the criteria
necessary to establish a
primary place of resi-
dence 1015

SURVEY

Generally
1. The Alaska Native Claims

Appeal Board,. in revers-
ing a previous decision,
finds that townships,
which by legal descrip-
tion have a common
corner, but are not in:
actual physical contacti
due to the:iocation of a
"standard, parallel" or
"correction" line, such

- townships shall be. con-
sidered as not cornering
for purposes of § 11(a)

::of ANCSA' _t -__- 983

Standard Parallel
1. The Alaska' Native Claims

Appeal Board, in revers-
ing a previous decision,

' finds tha t townships, '
which by legal descip-

- tion have ' a common
corner, but are not in

"''actual physical contact
due to the location of a
A"standard parallel" or

"correction" 'line, such
townships; shall be con-

- sidered as not cornering
for 'purposes of §11(a)
of ANCSA- _ __ _983

ALASKA NATIVE CLAIMS SETTLEMENT
ACT-Continued

WITHDRAWALS
Generally Page

1. The State's interest in TA'd
lands located.within sec.
1l(a)(2) withdrawal areas
did not yest prior to
AN GSA, and did not vest
subsequent. to' ANCSA
as to lands' properly se-
lected by Village . Cor-
porations within the
three-year: period man-
dated by sec. 12(a) - 351

2. The State's interest vests in
those TA'd lands within
sec. 11(a)(2) withdrawals
not selected by Village

D - Corporations within stat-
utory deadlines, for,
upon completion of Na-
ttive selections, the last

i ' encumbrance on the
State's title is removed. 351

3. In Withdrawing sec. Jl(a)(2)
lands tentatively approv-
ed to the State, Congress
rejected the State's con-
tention that tentative
approval vested equit-
able title in the State,
and in;4 consequence re-
jected the title the State
had relied. upon to dis-
pose of TA'd lands to
third parties- 351

4. Lands on which the United
States has issued patent
either to the State or to
a private individual are
not within the definition
of "public lands" in sec.
3(e) of ANCSA, were not
withdrawn by% sec. 11 of

- ANCSA, and therefore
ate not available for selec-
tioh under AiNCSA- 352

5. The withdrawal of lands pur-
suant to sec. 11(a)(1) of
ANCSA *took place on
Dec. 18, 1971, the date of
passage of ANCSA_ ~ 891
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ALASKA NATIVE CLAIMS SETTLEMENT

ACT-Continued
WITHDRAWAlS-Continued

Generally-Continued Page

6. When a Village Corporation
selects withdrawn lands
in one section, but excepts
from selection a smaller
tract of withdrawn land
within the section, no
determination can be
made as to whether a
sec. 11 withdrawal termi-
nated on the tract of land
excepted from selection
until such time as a deci-
sion is rendered by the
Bureau of Land Man-
agement on the validity
of the exception from
selection _- - -

Cornering
1. The Alaska Native Claims

Appeal Board, in re-
versing a previous deci-
sion, finds that town-
ships, which by legal
description have a com-
mon corner, but are not
in actual physical contact
due to the location of a
"standard parallel" or
"correction" line, such
townships shall be con-
sidered as not cornering
for purposes of §11(a)
of ANCSA .___

Terminations
1. Under sec. 22(h) (1) of AN-

CSA, the withdrawal of
lands pursuant to sec.
11(a)(1) terminated as
of Dec. 18, 1975, a date
4 years after the date of
enactment of the Act,
unless.the lands were se-
lected by a Native Cor-
poration under sec. 12 of
ANCSA -- _

891

APPLICATIONS AND ENTRIES

VAIID EXISTING RIGHTS

1. A pending noncompetitive oil
and gas lease offer is not a
valid existing right pro-
tected by the savings
clause in the Alaska Na-
tive Claims Settlement
Act _ _

2. Neither the filing of an over-
the-counter oil and gas
lease offer, nor the hold-
ing of a drawing of simul-
taneously filed offers to
determine the first quali-
fied offeror, creates any
right to a lease or any
property rights in the
offeror that diminish the
Secretary's discretion
whether or not to issue a
noncompetitive oil and
gas lease on a given tract

VESTED RIGHTS - 0

1. Under 30 U.S.C. § 262 (1970),
a valuable deposit of
sodium must be leased
competitively even
though the Geological
Survey determination
that lands are so known
may have been made sub-
sequent to appellant's
filing of its application-

APPRAISALS

983 1. One challenging the accuracy
of an appraisal of water
based on fair-market
value must show by sub-
stantial evidence the na-
ture of the alleged error;
where the appraisal has
been conducted in accord-
ance with generally
accepted appraisal prin-
ciples, allegations of error
unsupported by evidence

981 will be given little weight

. Page

176

176

342
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BOUNDARIES
. (See also Surveys of Public Lands)

1. In determining what land is
conveyed under patents
or grants of public land
bordering a meandered
watercourse, the general
rule is that the waterline
itself, not the neander
line, constitutes the
boundary. There is an ex-
ception where the mean-
der line may constitute
the boundary between
lands omitted from the
survey and the water-
course if fraud or gross
error is shown in the
survey. This exception is
only applicable to limit
the boundary of the sur-
veyed lots on the side of
the watercourse where
the omitted land is
shown. It does not apply
to a lot on the opposite
side of the watercourse
from the omitted land so
as to pass title to the
omitted land with title to
the lot on the opposite
side. The waterline would
remain the actual bound-
ary of that lot .- __

2. Extrinsic evidence may be
used to make definite the
description in a private
deed which contains a
latent ambiguity, either
to determine actual or
color of title. Therefore,
a color of title claimant
may -introduce extrinsic
evidence to * establish
whether the deeds in her
chain of title were based
upon plats, records and
other documentsvwhich
can be read together with
the deeds as creating a
color of title beyond the
actual title shown on an
official federal survey
plat --___----_-

Page COAL LEASES AND PERMITS
GENERALLY

1. The Mineral Leasing Act of
1920, as amended and
supplemented, most re-
cently by the Coal Leas-
ing Amendments Act of
1975, allows the Secretary
to authorize development
of coal leases by methods
which were not utilized
by the industry at the
time of passage of the
1920 Act. The broad
grants of authority to the
Secretary in the 1920 Act
allow technological devel-
opments in the coal min-
ing industry - ______

2. The grant of the privilege to
mine and dispose of all
coal includes in situ meth-
ods of development__-_

3. The Federal Coal Leasing
Amendments Act of 1975,
which amended sec. 2(b)
of the Mineral Leasing
Act, subject to "valid
existing rights" termi-
nated the Secretary's au-
thotity to extend pre-

276 - viously granted prospect-
ing permits .__---_-_

LEASES

1. The grant of the privilege to
mine and dispose of all
coal includes: in situ meth-
ods of development- _

PERLiTS

Generally
1. The Federal Coal Leasing

Amendments Act of 1975,
which amended sec. 2(b)
of the Mineral Lasing
Act,,, subject to "valid
existing rights" termi-
nated the Secretary's au-

- thority to extend previ-
ously, granted prospecting
permits-

276

244

244

415
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COAL LEASES AND PERMITS-Con.
PERMITS-Continued
Generally-Continued Page

2. A prospecting permit for coal
cannot be issued for land
subject to a claim. If a
prospecting permit for
coal purports to cover
land subject to a mining
claim, it is invalid as to
that land.; Consequently,
in demonstrating a dis-
covery of coal . in' com-
mercial quantities in land
subject to a prospecting
permit, the permittee
must exclude coal in land
covered by a mining
claim- _ _ _ 442

ROYALTIES

1. Royalty provisions, which
do not specifically men-
tion in situ development,
are applicable to such
development. The Secre-
tary, through the Geo-
logical Survey, is em-
poweredl to promulgate
by regulation a conver-
sion ratio of in situ
extraction to coal ex-
pended in order to
determine the royalty
due _- -_ -- - -_ --_

COLOR OR CLAIM OF TITLE
GENERALLY

1. A claim, or color of title must
be based on a document
or documents, from a
source other than the
United States, which on
their face purport to con-
vey title to the land
applied for, but which is
not good title. The mere
mistaken belief that the
land applied for was
included in the descrip-
tion set forth in the claim-
ant's deed is insufficient
to' 'establish a claim or
color of title __

244

276

COLOR OR CLAIM OF TITLE-Con.;
GENERALLY-Continued ' Page

2. The obligation for proving a
'valid color of title claim
is upon the claimant.
Where a claimant has
alleged facts which, if
proved, may, establish
her color of title, the
Board of Land Appeals
may order a fact-finding
hearing pursuant to 43
CFR 4.415 - 277

3. A color of title claim stem-
ming from a tax sale by a
state in 1900 to a color of
title applicant's predeces-
sor in interest on which
taxes have 'since been
paid is an adverse claim
sufficient to warrant the
Depat tment in not set-
ting aside an 1853 deci-
sion erroneously' reject-
ing a swampland selec-
tion or from not giving a
new state selection prior-
ity over the color of title
application - __-_-- 421

DESCRIPTION OF LAND

1. Extrinsic evidence may be
used to make definite the
description in a private
deed which contains a
latent ambiguity, either
to determine actual or
color of title. Therefore,
a color of title claimant
may introduce extrinsic
evidence to establish
whether the deeds in her
chain of title were based
upon plats, records and
other documents which
can'be read together with
the deeds as creating a
color of title beyond the,
actual title 'shown on an
official ' federal survey
plat----= _ _ _ 2761
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COLOR OR CLAIMS OF TITLE-Con.
GOOD FAITH Page

1. The requirement of- good
faith contained in the
Color of Title Act neces-
sitates, establishing the
20-year period of pos-
session under claim or
color of title prior to the
time the claimant learned
of the defect in her pur-
ported title. If this re-
quires counting years
during which the clai-
mant's predecessors in
interest held the land,
their good' faith must
also be established---- 276

CONSTITUTIONAL LAW
GENERALLY

1. Pursuant to the Property
Clause of the U.S. Const.
art. IV, § 3, cl. 2, Con-
gress has enacted the
Taylor Grazing Act, 43
U.S.C. § 315 et, seq.
(1970), and other statu-
tory authority which em-
power the Secretary of the
Interior to define what
conduct constitutes a
grazing trespass and to
determine whether or not
an individual has com-
mitted a trespass _- _

2. There is no constitutional
right to a jury trial in an
administrative proceed-
ing such as a grazing
trespass hearing _

3. Administrative hearings re-
quired in grazing trespass
cases are not an unlawful
exercise of judicial power
and meet constitutional
requirements and the
standards of the Admin-
istrative Procedure -Act.
The constitutional re-
quirement of due process
is not violated merely
because, an Administra-

475

476

CONSTITUTIONAL LAW-Continued
GENERALLY-Continued Page

tive Law Judge is em-
ployed by the, Depart-
ment of the Interior- __ 476

4. Under the Supremacy Clause,
U.S. Const., art. VI, c. 2,
federal laws, including
federal grazing regula-
tions, override conflict-
ing state laws with re-
spect to public lands---- 476

CONTRACTS
(See also Rules of Practice.)

GENERALLY

1. A lessee of the water from a
well owned by the Federal
government, who agrees
that his use :of the water
will not be used as a basis
for obtaining a permanent
water right and who
nevertheless proceeds to
try to obtain a water
right in state court based
on that use, will be
estopped from asserting
any resulting decree of
the state court for any
purpose - ---- -

CONSTRUCTION AND OPERATION

Actions of Parties
1. Interpretation of the parties

prior to dispute has great
weight and compels con-
elusion that force account
work included placing red
dirt fill but not drying
and replacing. Drying or
replacement of wet bor-
row was not force account
work and was not covered
by the changes clause or
changed conditions clause-

2. The Government failed to
show that a rejected wall
did not conform to. the
plans and specifications_

88

829

829
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CONTRACTS-Continued
CONSTRUCTION AND OPERA-

TION-Continued
Actions of Parties-Con.

3. A first category differing site
condition claim based
upon excessive rock
encountered in excava-
tion under a construc-
tion contract is sustained
where the Board finds
there was an adequate
pre-bid site investiga-
tion and that the contract
indications of subsurface
conditions did not reveal
the excessive quantities
of rock in the areas where
it was encountered …-_

4. A first category differing site
condition claim based
upon mitigating subsur-
face water and rock ex-
cavation encountered is
sustained where the
Board found that the
Government knew of the
subsurface mitigating
water but failed to dis-
close such information to
bidders and that both
the rock and the sub-
surface mitigating water
encountered differed ma-
terially from the contract.
indications-

Allowable Costs
1. Upon reconsideration, the

Board finds that where
the Government issues
an "Extra Work Order"
under a "force account"
provision for minor extra
work not provided for in
other pay items, at agreed
on rates, the contractor
is entitled to be paid for
inefficiency, rework costs
and delay costs when
moisture causes borrow
material placed under the
extra work order, to be-
come muddy. However,
the appeliant's failure to

Page

495

496

CONTRACTS-Continued
CONSTRUCTION AND OPERA-

TION-Continued
Allowable Costs-Con.

give prompt notice of the
claim under the force
account provision caused
the Government to order
added pay item work,
thus the claim must be
reduced by the amount
of added pay item pay-
ment .____--_--___--_

Changed Conditions (Differing
Conditions)

1. Interpretation of the parties
prior to dispute has great
weight and compels con-
clusion that force account
work included placing
red dirt fill but not drying
and replacing. Drying or
replacement of wet bor-
row was not force account
work and was not cov-
ered by the changes clause
or changed conditions
clause …------ ---- -- _

Changes and Extras
1 The Government'smotionto

dismiss an appeal because
of the failure of the con-
tractor to give the 20-day
written notice required
by the Changes clause
is denied, where the
Board finds that there
was timely notice with
respect to some of the
costs on which the claim
is based and that the
hearing to be held may
show that some or all of
the remaining costs fall
within other recognized
exceptions to the strict
application of the 20-day
cost-limitation provision

2. Interpretation of the parties
prior to dispute has great
weight and compels con-
elusion that force account
work included' placing

1062
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CONTRACTS-Continued
CONSTRUCTION AND OPEtATION-Continuei

Changes and Extras-Continued page

red dirt fill but not drying
and, replacing. Drying or
replacement of wet bor-
row was not force account
work and was not covered
by the changes clause or
changed conditions clause- 829

3. An order to build a curved
wall was a constructive
change outside change
order #1 which was. for
a straight wall. Thus, the
claim for extra costs for

* curved construction and
for stand-by-time caused
by the Government delay
in staking wall is com-
pensable- ------------ 829

4. Claimant has the burden of
proof of extra work and
failed to establish that in
placing utility lines the
actual work performed
differed from contract-
ually required work_-- 829

5. Where the. contract required
separated excavation and
stockpiling of topsoil and
the restoration of rights-
of-way as near as practica-
ble to pre-existing condi-
tions, claims for -com-
plying with the Govern-
ment's directions to strip
12 feet in width on one
side of the trench to store
unsuitable material other
than topsoil and to hand-
pick rocks from the
covered- trench are sus-

:.tained because the di-
rected work was beyond
what was necessary to
satisfy the contract re-
quirements and consti-
tuted a constructive
change- -_----_--_-_- 496

Construction Against. Drafter

1. When the contractor's: in-
terpretation of the con-
tractual clauses is

25?-916-78- 7

CONTRACTS-Continued
CONSTRUCTION AND OPERATION-Continued.

Construction Against
- Drafter-Continued Pa

reasonable the Govern-
ment cannot impose its
own interpretation, since
the Government, as the
drafter, could have been
explicit in conveying its
intent but failed to do so. 4

Contract Clauses

1. Where a transformer failed
shortly after being placed
in service and the' con-
tractor acted promptly
after notice to return the
transformer. to the fac-
tory for repairs at no cost
to the Government, the
Board held that the
Government could not
invoke provisions of the
inspection clause of the
contract relating solely
to correction of defects
at the point of installa-
tion to charge the con-
tractor with the costs of
removing and reinstal-
ling the transformer_._

2. Upon reconsideration,: . the
Board. finds that where
the Government issues
an "Extra Work Order"
under a "force account"
provision for minor extra
work not provided for in
other pay items, at agreed
on rates, the contractor
is entitled to be paidfor
inefficiency, rework costs
and delay costs when
moisture causes borrow

' material placed under the
extra work order, to; be-
come muddy. flowever,
the appellant's failure to
give prompt notice of the
claim under the force
account provision caused
the Government to order
added pay item work,
thus the claim must be

go

164
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CONTRACTS-Continued
CONSTRUCTION AND OPERATION-Continued

Contract Clauses-Continued Page
reduced by the amount
of added pay item pay-
ment -_____--____--__ 898

Contracting Officer
1. Motions to add four claims

were granted in part and
denied in part. on the
basis of the Board's find-
ings that the contracting
officer had or had not had
a reasonable time within
which to decide the
specific claim - 483

Differing Site Conditions (Changed
Conditions) 

1. A first category differing, site
condition claim' based
upon* excessive rock en-
countered in excavation
under-a construction con-
tract is sustained where
the Board- finds there was
an adequate pre-bid site
investigation and that the
contract indications of

.'subsurface conditions did
not reveal the excessive
quantities of rock in the
areas where it was en-
countered-

2. A first category differing site
condition claim * based

upon mitigating subsur-
face water and rock ex-
cavation encountered is
sustained where the
Board found that the
'Government knew of the
s'ubsurface mitigating
water but failed to dis-
close such information to
bidders and that both the
rock, and the subsurface
mitigating water encoun-
tered differed materially
from the contract indi-
cations-

495

496

CONTRACTS-Continued
CONSTRUCTION AND OPERATION-Continued

Drawings and Specifications Page
1. The Government failed to

show that a rejected wall
did not conform to the
plans and specifications. 829

2. Claimant has the burden of
proof of extra work and
failed to establish that in
placing utility lines the
actual work performed
differed from contract-
fulally required work - 829

General Rules of Construction
1. When the contractor's in-

terpretation of the con-
tractual clauses is reason-
able the Government
cannot impose its own
interpretation, since the
Governmenti: as the
drafter, could have been
explicit in conveying its
intent but failed to do
so - :

.2. Where- the contract required
separated excavation and
stockpiling of topsoil-and
the: restoration of rights-
of-way as near as prac-

- ticable to pre-existing
conditions, claims for
complying with the Gov-
ernment's' directions to
strip. 12 feet in width on
one side of the trench to
store unsuitable material
other than:topsoil and to
handpick rocks from the
covered trench are sus-
tained because: the di-
rected work was beyond
what was necessary to

* satisfy the contract re-
quirements and consti-
tuted a constructive
change-

Notices

1. An appeal is dismissed where
the prime contractor has
stated that nothing will

407

496
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CONTRACTS-Continued
CONSTRUCTION AND OPERATION-Continued

Notices-Continued Page
be done to further. an ap-
peal takenby a subcon-
tractor in its own name
and the Board finds that
the action of the prime
contractor in giving the
Government written no-
tice of a potential claim

. of changed conditions by
the subcontractor and
any statements made by
the prime contractor en-
dorsing the potential claim.
at the time such notice was
given are not a sufficient
basis upon which to
ground jurisdiction over
the appeal ___ _ 119

2. Where a transformer failed
shortly after being placed
in service and the con-
tractor acted promptly
after notice to return the
transformer to the fac-
tory for repairs at no cost
to the Government, the
Board held that the Gov-
ernment could not invoke
provisions of the inspec-
tion clause of the contract
relating solely to correc-
tion of defects at the
point of installation to
charge the contractor
with the costs of remov-
ing and reinstalling the

_,the transformer - 164
3. The 20-day notice provision

of the changes clause is
found inapplicable, when
the Board finds numerous
survey errors were the
principal cause of most of
the costs claimed and that
such errors came within
the defective specifica-
tion exception to the no-
tige requirement of the
changes clause - _ 260

CONTRACTS-Continued
CONSTRUCTION AND OPERATION-Continued

Notices-Continued Pago
4. The Government's motion

to dismiss an appeal
because of the failure, of
the contractor to give the
20-day written notice re-
quired by the Changes
clause is denied, where
the Board finds that there
was timely notice with
respect to some of the
costs on which the claim
is based and that the
hearing to be held may
show that some or all of
*the remaining costs fall
within other recognized
exceptions' to: the strict
;application of the 20-day
cost-limitation provisiou_ 296

Privity of Contract
1. An appeal taken by a sub-

contractor0 ini its own
name is dismissed where
the Board finds the sub-
contractor has no stand-
ing to invoke the pro-
visions of the Disputes
Clause as -a means of
securing an adjudication
by the Board of, the
rights and obligations of
the contesting parties - - 119

2. An appeal is dismissed.where
the prime contractor has
stated that nothing will
be done to further an
appeal taken by a sub-
contractor in its own name
and the Boad finds that
the action-of the prime
contractor in giving the
Government written no-
tice of a potential claim
of changed conditions by
the subcontractor and
any statements made by
the prima contractor en-
dorsing' the potential
claim at the time such
notice was given are not
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CONTRACTS-Continued
CONSTRUCTION AND OPERATION-Continued
I Privity of Contracts-Continued

Page
a sufficient basis upon
which to ground juris-
,diction over the appeal_

Subcontractors and Suppliers

i. An appeal taken by a sub-
.contractor in its own
name is dismissed where
the Board finds the sub-
contractor has no stand-
ing to invoke the provi-
sions of the Disputes
Clause as a means of
securing an adjudication
by the Board of the rights
and obligations of the
contesting parties __

2. An appeal is dismissed where
the prime contractor has
stated that nothing will
be done to further an
appeal taken by a sub-
contractor in its own
'name and the Board finds
that the action of the
prime contractor in giving
the Government written
notice of a potential claim
of changed conditions, by
the subcontractor and
any statements made by
the prime contractor en-
dorsing the potential
claim at the time such
notice was given are not
a suffidient basis upon
which to ground jurisdic-
tion over the appeal_._,.

DISPUTES AND REMEDIES

Appeals
1. Notice of appeal of allissues in

a contracting officer's de-
cision puts all the issues
contained therein "at is-
sue" before the IBCA
until the parties state the
issues then in dispute in
the Complaint and An-
swer _ - _

119

119

119

1019

CONTRACTS-Continued.
DISPUTES AND REMEDIES-Continued:
. Appeals-Continued

Page
2. The findings and- determina-

tions of the contracting
officer which have been
:appealed become some
-evidence to be consid-
ered' and weighed by
the Board together with
all the other evidence in
the record when the ap-
peal is decided by the
Board - __--_-----__-1020

Burden of Proof
1. The' Government has the

burden of proof that the
contractor failed, to* de-
liver the goods. The eon-
tractor has the burden of
proof that its failure was
excusable. Where the only
evidence of excusability
was a letter from the eon-
tractor saying that it was
delayed by delays in
procurement of compo-
nents and unexpectedly

'slower rates of system
checkout and software
debugging, the contractor
has not carried its burden
of proof of excusability
and the appeal is denied.

Equitable Adjustments
1. An order to build a curved

wall was a constructive
change outside change
order #1 which was for a
straight walL Thus, the
claim for extra costs for
curved construction and
for stand-by time caused
by the Government de-
lay: in staking wall is
compensable - ___

2. A first category differing site
condition claim based
upon excessive rock en-
countered in excavation
under a construction con-
tract is sustained where
the Board finds there was

917

829
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CONTRACTS-Continued
DISPUTES AND EMEDIES-Continued

Equitable Adjustments-Con.
an adequate pre-bid site
investigation and that the
contract indications of
subsurface conditions did

not reveal the excessive
quantities of rock in the
areas where it as 'en-
countered __-_-__-_

3. A first category differing site
condition' claim based
upon mitigating subsur-
face water and rock ex-

: cavation encountered is
sustained where the
Board. found that the
Government knew of the
'subsurface . mitigating
water but failed to dis-
close such information to
bidders and that both the
rock and the subsurface
mitigating water encoun-

* tered differed materially
from the contract indica-
tions .__--____----_

4. Upon reconsideration, the
Board finds that where
the Government issues
an- "Extra Work Order"
under a "force account"
provision for.minor extra
work not provided for
in other pay: items, at
agreed on rates, the con-
tractor is entitled to be
paid for inefficiency, re-
work costs and delay
Costs; when moisture
causes borrow material
placed under the extra
Iwork order, to become
muddy. However, the ap-
pellant's failure to give
prompt' nC'tiie of: the

' claiA -under the force
* -account provision caused

the Government to order
'added- pay item work,
thus the claim must be
reduced by the amount of
added pay item payment

CONTRACTS-Continued
DISPUTES AND REMEDIES-iCoitinued

Page Jurisdiction
1. An appeal taken by a sub-

contractor in its own
name is dismissed where
the Board finds the sub-
contractor has no.stand-
ing to invoke the, pro-
visions of the Disputes

495 Clause as a means of
securing an adjudication
by the Board of the rights
and obligations of the
contesting parties .- __

2. An appeal is dismissed where
the prime contractor has
stated that nothing will
be done to further: an
appeal taken by a sub-
contractor in its own
name and the Board finds
that the action of' the
prime contractor in
giving the Government
written notice of a poten-

"'tial claim of changed con-
496 ditions by the subcon-

tractor and any state-
'ments made by the prime
contractor endorsing the
potential claim at the
time such notice Was
given are not a sufficient
basis upon which to
ground jurisdiction over
the appeal_

3. A contrator's claim for -addi-
tional costs attributed to
the Government's delay
in requesting contemplat-
ed installation services
under a contract calling
for the furnishing of gov-
ernors for hydraulic tur-
bines is dismnissed for
want of jurisdiction where
the Board finds that the
claim asserted is not re-
dressable -under the
Changes clause of Stand-
'ard Form ?2 (Supply
contract) or- under the

898 ' special Suspension of De-
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CONTRACTS-Continued.
DISPUTES AND REMEDIES-Continueds

Jurisdiction-Continued

liveries : (or Services)
clause which reserves to
the Goveinent the right
-to suspend services and
preserves the contractor's
right to make claim there-
for but fails to provide
that any costs attribu-
table to such suspension
shall be recoverable by
way of an adjustment to
the contract price __

FORMATION AND VALIDITY

Bid Award

1. A rejected- bid in an outer
continental shelf oil and
gas lease, sale may be
reconsidered and accepted
when it is in the public
interest to do so. The
essential elements in al-
lowing such a reconsider-

. ation are the fairness and
impartiality of the sale
toward all bidders. In a
situation where -a bid was
initially rejected as. too
l ow for the tract identified
in the bid and the bidder
immediately requests -re-
consideration because he
intended to bid for a dif-

* ferent tract, where the
tract number stated in
the bid corresponds to
the block number of the
intended tract, where all
other relevant data in the
bid corresponds to the
intended tract and only to
the intended tract, and
where no: other person
submitted a bid for the
intended tract it is proper
to reconsider the bid to
determine if it is in the
public interest to accept
the bid for the intended
tract …

CONTRACTS-Continued - -

FORMATION AND VALIDITY-Continued

'Page - Formalities Page

1. When a federal procurement
regulation makes an in-
terest clause mandatory
and the contract omits
the clause, it is incorpo-
rated under thn -Christian
doctrine 407

PERFORMANCE OR DEFAULT

Compensable Delays
1. When the Government is

924 obligated to provide the
requisite surveying and
staking services on a

* project the, contractor is
entitled to compensation
for delays caused directly
by the Governmentls fail-
: ure :to have sufficient
surveying and; staking
performed or, caused di-
rectly by erroneous sur-
:veying and staking - _ 260

2. An order to build a curved
wall was a constructive
change outside change
order #1 which was for a
straight wall. Thus, the
claim for extra costs for
curved construction and
for stand-by time caused
by the Government delay
-in staking wall is com-

- pensable --- 829

115

Inspection
l. Where a transformer failed

shortly after being placed
-in service and the con-
tractor acted promptly
after notice to return the
transformer to the. fac-
tory for repairs at no
cost to the Government,
the Board held that the
Government could not in-
yoke provisions of the
inspection clause of the
contract relating solely
to correction of defects
at the point of installa-
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CONTRACTS-Continued
PERFORMANCE OR DEFAULT-Continaed

Inspection-Continued e age

tion to charge te con-
: tractor with the costs of

removing and reinstal-
* ling the transformer_ _ 164
2. The Government failed to

show that i rejected wall
-did not conforn to the
plans and specifications- 829

Release and Settlement.

1. Where cattle are admitted to
an allotment at the' be-
ginning of the usual, graz-
ing season but prior to
the issuance, of a license
for that season, and pay-
ment is later made by a

-check which recites that
it is "payment in full for
1975 grazing fee," the
Bureau of Land -Manage-
ment may properly de-
posit the ch6ck, allotting
part of, the proceeds for
the grazing license for the
rest of the season, and
deposit the remainder of

* the proceeds in a suspense
account pending resolu-
tion of the trespass. Such
action indicates that the
check was not accepted
in settlement of the tres-
pass damages, and cash-
ing the check does not
constitute an accord and
satisfaction of the tres-
pass damages W _____

Suspension of Work
1. A contractor's claim for addi-

tional costs attributed to
: the Government's delay

in requesting contem-
plated installation :serv-
ices under a contract
calling for the furnishing
of governors for hydraulic
turbines is dismissed for

476

CONTRACTS-Continued' . -
PERFORMANCE OR DEFAULT-Continued'-

Supension of Works-Continned
page

want of juiisdiction where
the Board finds that the
claim asserted is nt re-
dressable under ' the
Changes clause of Stand-
ard Form 32 (Supply
Contract) or under the
special Suspension of De-
liveries (or iServices)
clause which reserves to
the Government the right
to suspend services and
preserves the contractor's
right to make claim there-
for but fails to 'provide
that any costs attribut-
able to such suspension
shall be recoverable by
way of an adjustment to.
the contract price _- _

Waiver and Estoppel
1. Upon reconsideration,' the

Board finds that where
the Government issues an
"Extra Work Order" un-
der a "force account"
provision for minor extra
work not provided for in
other pay items, at agreed
on rates, the contractor is
entitled to be paid for
inefficiency, rework costs
and delay costs when
moisture 'causes borrow
material placed under the
extra work order, to be-
come muddy. However,
the appellant's failure to
give prompt notice of the
claim under the force ac-
count provision caused
the Government to order
added pay item work,
'thus the claim must be
reduced by the amount
of added pay item pay-
ment…______--____-----

-924
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CONVEYANCES'
GENERALLY Pag

1. Extrinsic evidence may be
used to make definite the
description in a private
deed which contains a
latent ambiguity, either
to determine actual or
color of title. Therefore,
a color of title claimant
may introduce extrinsic
evidence to establish
whether the deeds in her
chain of title were based
upon plats, records and
other documents which
can beread together with
the deeds as creating a
color of title beyond the
.actual title shown on an
official federal survey
plat-___ _ ____- 27

2. Where a corporation allegedly
acquired a group of un-
patented mining claim§,

*but the instruments oi
conveyance and the ab-
stract of title are subject
to various objections by
the Government's title
examiner, -which the cor-
poration finds are difficult
or impossible to cure, the
corporation nonetheless
may receive a patent to
the claims pursuant to
the Act of July 9, 1870
(OR.S. §2332; 30 U.S.C.
§38 (1970)), by; demon-
strating its qualifications
under that Act- _ _ 99

ENDANGERED SPECIES ACT OF 1973
SECTION 7

Critical Habitat

I. A federal agency's responsibil-
ity`to insure against criti-

-cal habitat modification
or destruction cannot be
satisfied with the adop-
tion of project modifica-
tions which'am iiorate
and reduce, but do not

ENDANGERED SPECIES ACT OF
ge 1973-Continued

SECTION 7-Continued
Critical Habitat-Continued

eliminate, the adverse
impacts of the project
upon critical habitat-___

Mitigation
1. A federal agency's respon-

sibility to insure against
critical habitat modifica-
tion or destruction cannot
be satisfied with the adop-
tion of project modifica-
tions which ameliorate
and reduce, but do not
eliminate, the' adverse
impacts of the project
upon critical habitat ---

403

403

ENVIRONMENTAL POLICY ACT
(See also National Environmental Policy

6 Act of 1969.)
1. When parties are to offer

evidence as to costs, to
a mining claimant, of
measures * required by
statute or regulation to
mitigate environmental
impact from development
of 'a mine, it would be
helpful for a Government
contestant to assist an
intervening state govern-
ment. and the claimant
in computation of such
costs; however, under
42 U.S.C. § 4332 '(1970),
an environmental impact
statement is not required
prior to 'the nondiscre-
tionary federal action of
issuance of a mineral
patent - 7 _- 283

ESTOPPEL

1. A lessee of the water from a
well owned by the federal
government, who agrees
that his use of the water
will not be used as a basis
for obtaining a perman-
tent water right and who
nevertheless: proceeds to
try to obtain a water right

1070
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ESTOPPEL-Continued:

in state court based on
that use, will be estopped
from asserting any result-
ing decree of the state
court for any purpose --

EVIDENCE
GENERALLY

1. Extrinsic evidence may be
used to make definite the
description in a private
deed which, contains a
latent ambiguity, either
to determine actual or
color of title. Therefore,
a color of title claimant
may introduce extrinsic
evidence to establish
whether the deeds in her
chain of title were based
upon plats, records and
other documents which
can be read together with
the deeds as creating a
color of title beyond the
actual title shown on an
official federal survey
plat _

2. When 33 percent of the avail-
able forage in a graring
allotment is on federal
land and the remainder
is on private land, it is
appropriate to find that
33 percent of the forage
consumed by cattle
throughout the allotment
was federal forage, in the
absence of evidence to
the contrary __

BURDEN OF PROOF

1. After holding a hearing pur-
suant t6 the Administra-
tive Procedure Act, an
'Administrative Law
Judge may properly find
that a person has com-
mitted, a, grazing trespass
if that finding. is in.
accordance with and sup-.
ported by reliable, pro-
bative,; and substantial

Page EVIDENCE-Cntinued
BURDEN OF PROOF-Continued

evidence. Because a graz-
' ing trespass proceeding

is not a criminal proceed-

88 ing, it need not be proved
beyond a reasonable
doubt that a particular
individual committed
the trespass - -

2. The Government has the
burden of proof that the
contractor failed to de-
liver the goods. The con-
tractor has the burden
of proof that its failure
was excusable. Where the
only evidence of excus-
ability was a letter from
the contractor saying that
it was delayed by delays
in procurement of com-
ponents and unexpectedly
slower rates of system
checkout and software
debugging, the contractor
has not carried its burden
of proof of excusability

276 and the appeal is deniedL

475

1071

Page

475

.. 917

PRESUMPTIONS:

1. One challenging the accuracy
of an appraisal of water
based on fair-market
value must show by sub-
stantial evidence the na-
ture of the alleged error;
where the appraisal has
been conducted in ac-
cordance with generally
accepted appraisal prin-
ciples, allegations of error

-unsupported by evidence
will be given little weight-

SUFFICIENCY

1. In a contest of a patent] ap-
plication for a lode mining
claim, the Board of: Land
Appeals.may remand the
case for further hearing
to complete: the record

v regarding the (1) avail-
ability and expense of

X necessary-financing, land

87
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EVIDENCE-Continued
.SUFFICIENCY-Continued

and water (2) the ex-
pense of labor, and (3)
the expense of compliance
with environmental pro-
tection laws 

2. After holding a hearing pur-
suant to the Administra-
tive Procedure Act,: an
'Administrative. Law
Judge may -properly find
ithat a person has con-
mitted a grazing trespass
if that finding is in ac-
cordance with and sup-
ported by reliable, pro-
bative, and substantial
evidence. Because a graz-
ing trespass proceeding is
not a criminal proceed-
ing, it need not be proved
beyond a reasonable
doubt that a particular
individual committed the
trespass-… -

FEDERAL COAL MINE HEALTH
SAFETY ACT OF 1969

ADMINISTRATIVE PROCEDURE

Appeals
1. In a civil penalty proceeding,

where an Administrative
- Law Judge' applies an

amended version of- a
mandatory standard al-

' leged to have been vio-
lated in lieu of the version
in effect at the time the
citation was issued, he
errs, and where he has
made all of the basic
findings necessary to
apply the correct version

,of the pertinent manda-
tory standard to the
facts, the Board may so
apply the correct stand-
ard in the interests of
saving time and expense,
rather than remanding.
30 U.S.C. §819 (1970);
43 CFR 4.603, 4.605,
4.505(b) ---------------

: FEDERAL COAL M1INE .HEALTH AND
Page SAFETY ACT OF 1969-Continued

ADMINISTRATIVE PROCED URE-Continued
Hearings
Amendments to Pleadings Page

* 1. The Interior Board 6f Mine
283 Operatioas Apeals will

not overturn a procedural.
ruling by an Administra-
tive Law Judge disallow-
ing an amendinent' to a'
' pleading uhless the record
manifests' an abuse of
discretion by' showing
such ruling to have a
clear prejudicial effect
upon the objecting party 100

APPEALS

Generally 
1. The filing of a timely. notice

of appeal stays the effect
of an initial. decision by
an .Administrative .Law
Judge: by operation of
law, preventing it from

475 becoming final, but such
a stay.is not a restraint

AND on further enforcement
action by MESA based
upon the notice of viola-
tion or order of with-
drawal under review. 43
CFR 4.594 -- _____ 124

103

Penalties
1. Where the record shows that

- the Administrative Law
Judge has taken into con-
sideration all relevant
mitigating factors sup-
ported by the evidence,
and has fixed the amount
of the penalty accord-
ingly, in the absence of a
showing of an abuse of
discretion on his part,
the Board on appeal will
not further modify the

penalty assessed ___ _

APPLICATIONS FOR REVIEW

Investigations
1. In the circumstances of a

given case, an Admin-
istrative Law Judge may

202
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FEDERAL COAL MINE HEALTH AND
,SAFETY ACT OF, 1969-Continued

APPLICATIONS FOR REVIEW-Continued
- Investigations-Continued page

properly rule that a hear-
Ji : ing, by itself, is sufficient

to satisfy the requirement
of sec. 105 of the Act that
the Secretary shall cause
an' investigation to be
made as he deems 'appro-
priate ____--____--__ 394

DISCRIMINATION

Filing Period

1. The '30-day period in sec.
110(b)(2) of the Act for
the fiing of an applica-
tion for review of alleged
discriminatory conduct
is a statute of limitations
and is therefore an affirm-
ative defense which is
waived if nt timely
raised. 30 U.S.C. § 820
(b)(2) (1970)

Intention

1. Any miner seeking relief from
-alleged' discriminatory
conduct 'in retaliation
for a safety complaint
who has not directly re-
ported to the Secretary or
his authorized representa-
tive must show that it was
his intention to' contact
the federal' authorities
before the protection' of
the Act is invoked _

Scope of Review

1. A finding that an operator
violated mandatory safe-
ty standards is irrelevant
in a proceeding- brought
by a miner pursuant
to sec. 110(b)(1) of the
Act. 30 U.S.C. §820(b) (1)
(1970) __

877

877

877

FEDERAL COAL NINE HEALTH AND
SAFETY ACT OF 1969-Continued

ENTITLEMENT OF MINERS
Compensation
Generally Page

1. A claim for' compensation
under sec. 110(a) for
miners idled by a with-
drawal order issued under
sec. 104(a) of 'the Act is
sustainable 'only' as 'to
those miners specifically
withdrawn from the mine
or an area of the mine by
the terms of the with-
drawal order as issued -- 255

2. A claim, for compensation
under sec. 110(a) at the
rate allowable for with-
drawal orders issued for
an unwarrantable failure"'
to comply-with a manda- 
tory standard is not sus-
tainable where such claim
is predicated upon. an
imminent danger with-
drawal order issued under
sec. 104(a) of the Act__ 255

Good Faith
1. Any miner seeking relief from

an allegedly, discrimina-
tory discharge or refusal
to rehire in retaliation for
a safety complaint to the
Secretary or his author-
ized representative and a
refusal to work must show
as part of his prima facie
case that his complaint
was based upon a good
faith belief that there was
a dangerous condition or
practice- 336

EVIDENCE

Credibility of Witnesses

1. In the absence of a clear and
convincing showing of
prejudicial error, a
Judge's findings as to
witnesses' credibility will
not bei disturbed on ap-
peal _ -- 333
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FEDERAL COAL MINE HEALTH AND FEDERAL COAL MINE HEALTH AND
SAFETY ACT OF 1969-Continued SAFETY ACT OF 1969-Continued

EVIDENCE-Continued MANDATORY SAFETY STANDARDS

Prima Facie Case Tage Accumulations of Combustible Xa-

1. The mere showing by MESA, terials
that a methane monitor Generally page
was not set to indicate a 1. The phrase "Ishall be cleaned
true reading does not in up and not permitted to
itself prove a prima facie accumulate" encompasses
violation under 30 CFR but one act of violation
75.313 in that the terms of the safety standard
"operative" and "prop- set forth in sec. 304(a)
erly maintained" refer to of the Act an in 30
the functional properties CFR 75.400 - 459
of the monitor and not Congressional Purpose

its calibration which is 1. The Congressional purpose of
encompassed within the the safety standard con-
term"frequently tested". 919 tained in sec. 804(a) of

the Act was to minimize,
HEARINGS: :, . f rather than eliminate, the

Admissibility of Evidence inevitable accumulations
1. When an inspector-trainee of combustible materials

observes conditions and in active workings of coal
practices in a mine rele- mines so that they would
vant to a notice or order be-unlikely to contribute
issued under the Act by to coal mine fires or prop-

agate coal mine explo-
an inspector, the former's sions-459

testimony ~ ~ ~ ~ ~ ~~sin ---------- 459r hee
testimony in regard there- Coal Mine Operator Responsibility
to is not inadmissible on 1. At least three specific obliga-
the ground that he is not tions are imposed, upon
an authorized representa- coal mine operators by
tive of the Secretary- 394 the provisions of sec.

IMMINENT DANGER 304(a) of the Act and 30
Extent of Withdrawal * CFR 75.400: (1) to inau-

1. In the review of a withdrawal gurate and maintain reg-
order issued under sec. -ular programs to clean up

order combustible materials
104(a), the inconsistency * that inevitably acumu-
between an inspector's late as a result of ordinary
finding of imminent dan- and routine mining oper-
ger and, his -failure to ations.; (2) to clean up as
withdraw men from one promptly after discovery
of the areas logically, as reasonable,; extraor-:
affected thereby, should dinary accumulations of
not be relied on directly combustibles resulting
* tt find that no imrniment from such incidents as
danger existed but it is roof, falls, belt breakage,
not improper to rely on and haulage accidents;
that inconsistency indi- and (3) to diligently pur-
rectl in determining/the sue prompt discovery of
inspector's credibility at such accumulations in
the hdaring _ 332 active workings -- 459
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FEDERAL COAL MINE HEALTH AND
SAFETY ACT OF 1969-Continued

MANDATORY SAFETY STANDARDS-Continued
Accumulations of Combustible Ma-

terials-Continued
Elements oa Proof

1. The elements of pro.of
required to establish a
violation of the safety
standard under sec.
304(a) of the Act, or 30
CFR 75.400, are: (1) that
an accumulation of coal
dust, float coal dust de-
posited on rock dusted
surfaces, loose coal, or
other combustible. mate-
rials existed in the active
workings of a coal mine;
(2) that the coal mine op-
erator was aware, or, by
the exercise of due dili-
gence, should have been
aware of the existence of
such accumulation; and
(3) that the operator
failed to clean up such
accumulation, or under-
take cleanup, within a
reasonable time after dis-
covery, or after discovery
should have been made._

Reasonable Time

1. What constitutes a "reason-
able time" within which

Page

an operator may clean up
an accumulation after dis-
covery, in order to avoid
violation of sec. 304(a) of
the Act,' or 30 CFR
75.400, depends upon a
case-by-case evaluation
of the likelihood, of the
spillage to contribute to
a mine fire or to propa-
gate an explosion. Factors
to be considered include
the mass, extent, com-
bustibility, and volatility
of the accumulation; as
well as its proximity to
an ignition source - 460

FEDERAL COAL MINE, HEALTH AND
SAFETY ACT OF .1969-Continued

MANDATORY SAFETY STANDARDS-Continued
Accumulations* of Combustible Ma-

terials-Continued
Violations rage

1. The mere presence of a de-
posit or accumulation of
coal dust, float coal dust,
loose coal or other com-
bustible materials in
active workings in a coal
mine is not, by itself, a
violation of sec. 304(a) of
the Act or' 30 CFR 75.-
400 --- ____------- 460

2. Where a large accumulation
of combustible material
was present in the
active workings of a coal

* mine, consisting mostly
of spillage caused by a
defective beltline, and the
coal mine operator, with-
in a reasonable time
after discovery, dis-
.patched a sufficient num-
ber of mine personnel to
promptly clean up the
accumulation, the opera-
tor did not permit the
accumulation, and thus,
did not violate the safety
standard of sec. 304(a) of
the Act or 30 CFR 75.-
400-_ ___ I _ _ 460

Methane Accumulations
1. Neither the Act nor the regu-

lations provides that the
mere presence of methane
gas in excess of 1.0 vol-

*ume per centum. is per
se a violation - ___ 919

Protective Equipment
1. Under 30 CFR 77.403, 36 FR

9364 (May 22, 1971), an
operator was obliged to
provide front-end loaders
with roll protection; con-
ditioned, however, on
there being a necessity
therEfor, and when there

-was only an extremely
I slight chance of roll- over,

1075



INDEX-DIGEST

FEDERAL COAL MINE HEALTH AND
2 SAFETY ACT OF 1969-Continued

MANDATORY SAFETY STANDARDS-Continued
Protective Equipment-Continued

Page:
there was no such neces-
sity and accordingly no
obligation to do so __

Roof Control
1. A violation of 30 CFR 75.200

is established where it is
shown that an operator

: failed to comply with the
provisions of its approved
roof control plan in that
the roof bolting pattern
prescribed therein was
destroyed by loosening
two roof bolts for use as
cable anchors __- _

103

470

Ventilation Plan
1. Evidence of failure by an

operator to comply- with
the provisions of its ap-
proved ventilation plan
constitutes a violation of
30 CFR 75.316 - ___ 470

MODIFICATION OF APPLICATION OF MANDA-
TORY SAFETY STANDARDS

Generally.
1. Wherej in a proceeding to

modify the application of
-the mandatory safety
.standard requiring that
self-propelled electric face
equipment be equipped
with canopies or cabs
(30 CFR 75.1710-1), a
coal mine operator proves
that the state of relevant
mining operational condi-
tions varies from time to
time and does not remain
static, it is error for the
Administrative Law
Judge to grant relief on
the basis of the state of
such conditions at a par-
ticular point in time or at
a particular operating lo-
cation in the mine in
disregard of the varia-
bility of those conditions 208

FEDERAL COAL MINE HEALTH. AND
SAFETY ACT OF 1969-Continued

MODIFICATION OF APPLICATION OF MANDA.
TORY SAFETY STANDARDS-Continued

Generally-Continued rage
2. It is error to grant relief in

mining sections with min-
ing heights above 56
inches where the Petition
for Modification prayed
for relief only in sections
where the mining height
is 56 inches or less- 208

3. It is error for the Judge to
deny all relief that is
requested where the evi-
dence of record will per-
mit the granting of some
relief-___ __-_- _- 209

Burden of Proof
1. Where an operator has estab-

lished a prima facie case
of diminution of safety,
the issue of the availability
of technology which
would allow compliance
with a mandatory safety
standard Without a dimi-
nution of safety is an
affirmative defense: avail-
able to the Mining- En-
forcement and Safety
Administration, and it is
not necessary for the
operator to prove that no
such technology exists in
order to prevail

NOTICES OF VIOLATION

Reportable Accidents
1. The, unintentional covering

by intentional roof fall
of a continuous mining
machine during pillar
mining constitutes a re-
portable accident pursu-
ant to see. 103(e) of the
Act, as implemented by
30 CFR 80.1(b)(10)_-_

Sufficiency
1. It is improper to cite a

general regulation gov-
erning ventilation plans
where the alleged viola-

208
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FEDERAL COAL MINE HEALTH AND
SAFETY ACT OF 1969-Continued

NOTICES OF VIOLATION-Continued

Sufficiency-Continued Page
tion is based solely on an
excessive accumulation of

' methane gas __
PENALTIES

Amounts
1. In a sec. 109 de novo pro-

ceeding, an Administra-
tive Law Judge may
determine an amount of
civil penalty' for viola-
tions charged and found
to have occurred higher
than that proposed by
the MESA Assessment
Office for such violations
where such determination
is based upon considera-
tion of the statutory
criteria and findings
which justify his assess-
ments _

Elements of Proof
1. Although the fact of violation

of a mandatory health or
safety standard by a
corporate coal mine
operator is a necessary
element of proof, such

* proof is not legally re-
quired to be established
in a separate or consoli-
dated proceeding against
such operator as a con-
dition precedent to insti-
tuting a proceeding
against an agent of such
operator under sec. 109(c)
of the Act. 30 U.S.C.
§ 819(c) (1970) ___-_

Existence of Violation
Generally

1. A violation of 30 CFR 75.805
is established where it is
shown that Miller plugs,
connectors of the single-
phase variety, are being
employed on high-voltage
electrical equipment

919

FEDERAL COAL MINE HEALTH AND
SAFETY ACT OF 1969-Continued

PENALTIES-Continued
. Negligence Tage

1. An operator can be liable for
a civil penalty under see.
109 of the Act even
though there is no show-
ing of negligence on his
part. Negligence is con-
sidered solely in deter-
mining the amount of the
penalty _-- ____---__

Procedure of Assessment
1. A technical defect in the

assessment process does
not affect the jurisdiction
of an Administrative Law
Judge and, in the absence
of prejudice to a party,
may be'' cured by an
amendment to the peti-
tion __- -- - --- -- _

REGULATIONS
100 Generally

960

202

An operator's failure to notify
MESA immediately of a
gas gnition, in accord-
ance with 30 CFR 80.11,
constitutes a violation of
sec. 103(e) of the Act
(30 U.S.C. §813(e)
(1970)) _ _ _ _ _ _

REVIEW OF NOTICES AND ORDERS

Generally
1. In a proceeding for review of

a sec. 104(c) (2) order of
withdrawal, the validity,
substantive or proce-
dural, of a precedent sec.
104(c) (2) order -of with-
drawal is not in issue and
may not be decided by
the Office of Hearings
and Appeals __-___-__

2. The erroneous and inarticu-
late comprehension of the
standard for unwarrant-
able failure by the issuing
inspector does not preju-
dice the operator where

111

202

1003

1077



INDEX-DIGEST

FEDERAL COAL MINE HEALTH AND
SAFETY ACT OF 1969-Continued

REVIEW OF NOTICES AND ORDERS-Con,

Generally-Continued rage

the facts as found sup-
port a conclusion of un-
warrantable failure using
the proper standard __

TEMPORARY RELIEF

Generally
1. Temporary relief from the

effect of a notice of viola-
tion issued under sec.
104(b) in the form of an
order by the Board re-
straining MESA from is-
suing an order of with-
drawal thereunder during
the pendency of a review
proceeding pursuant to
sec. 105 of the Act is ex-
pressly barred as a matter
of law. 30 U.S.C. § 815(d)
(1970), 43 CFR 4.572-__

UNWARRANTABLE FAILURE

Generally
1. The phrase: unwarrantable

failure to comply means
the failure of an operator
to abate a condition or
practice constituting a
violation of a mandatory
standard it knew or
should have known
existed, or the failure
to abate such a condition
or practice because of a
lack of due diligence, or
because of indifference or
lack of reasonable care.
30 U.S.C. §814(c)
(1970) __-- __-- ___

WITHDRAWAL ORDERS

Specificity
1. Where a sec. 104(a) with-

drawal order fails to give
any description of the
conditions or practices
assertedly creating the
alleged imminent danger,
the' various portions of
the Act relating to the

489

FEDERAL COAL. MINE HEALTH AND
SAFETY ACT OF 1969-Continued

WITHDRAWAL ORDERS-Continued

Specificity-Continued Page

sec. 104(e) requirement
that orders issued con-
tain a detailed descrip-
tion of such conditions
or practices demand that
such an order be vacated: 454

Unwarrantable Failure
1. The misfeasance of a preshift

examiner in failing to
detect the existence of a
violation of. the Act may
be-imputed to the opera-
tor so as to support a con-
clusion of unwarrantable
failure on the operator's
part--- -

124

127

489

FEDERAL EMPLOYEES AND OFFICERS
GENERALLY

1. It is not the responsibility of
Bureau of Land Manage-
ment employees to de-
cipher ambiguous bids for
outer continental shelf
oil and gas leases in order
to save the bidder from
the consequences of his
own negligence. A bid
which was apparently in-
tended for one tract and
contains data appropriate
for that tract, but identi-
fies a different tract as the
subject of the bid, is prop-
erly considered, and re-
jected as too low, for the
identified tract 114

FEDERAL LAND POLICY AND MANAGE-
M rENT ACT OF 1976

GENERALLY

1. Under sec. 402(c) of the Fed-
eral Land; Policy and
Management Act of 1976,
43 U.S.C.A. § 1752(c)
(West' Supp. 1977), the
holder of an expiring
grazing lease receives
first priority for the new
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FEDERAL LAND POLICY AND MAN-
AGEMENT ACT OF 1976-Continued

.GENERALLY-Continued I Page

lease if the requirements
of see. 402(c) are met.
Therefore, a conflicting
applicant is properly de-
nied the lease where the
renewal applicant meets

-those requirements -_-_ 875

GRAZING LEASES
GENERALLY

1. Under sec. 402(c) of the Fed-
eral Land: Policy and
Management Act of 1976,
43 U.S.C.A. § 1752(c)
(West Supp. 1977), the
holder of an expiring
grazing lease receives first
priority for the new lease
if the requirements of sec.
402(c) are met. There-
fore, a conflicting appli-
cant is properly denied
the lease where the re-
newal applicant meets
those requirements _-__

RENEWAL

1. Under -sec. 402 (c) of the
Federal Land Policy and
Management Act of 1976,
43 U.S.C.A. § 1752(c)
(West Supp. 1977), the
holder of an expiring
grazing lease receives first
priority for the new lease
if the requirements of
sec. 402(c) are met.
Therefore, a conflicting
applicant is properly

i denied the lease where
the renewal applicant
meets those require-
ments _ _ _ _ __

875

875

GRAZING PERMITS AND LICENSES
-GENERALLY

1. Where there is a final admin-
istrative determination of
the assessment of dam-
ages for a grazing tres-
pass by a licensee, no
license or permit should

25-916--78: 8

GRAZING PERMITS AND LICENSES-
Continued

GENERALLY-Continued Page

thereafter be issued or
renewed until payment
of the assessed amount_- 475

2. Under the Supremacy Clause;
U.S. Const., art. VI,
cl. 2, federal laws, in-
cluding federal grazing
regulations, override con-
flicting state laws with
respect to public lands-_ 476

ADMlNISTRATIVE LAW JUDGE

1. Administrative hearings re-
quired in grazing tres-
pass cases are not an
unlawful exercise of judi-
cial power and meet con-

- stitutional requirements
and the standands of the
Administrative Proce-
dure Act. The constitu-
tional requirement of due
process is not violated
merely because an Ad-
ministrative Law Judge
is employed by the De-
partment of the Interior.

TRESPASS

1. One who grazes livestock in
a grazing allotment with-
out authorization prior
to the issuance of a
license commits a grazing
trespass __-- __---_

2. Under existing regulations,
where a grazing trespass
is not clearly willful,
damages are to be com-
puted at the rate of $2
per AUM of federal for-
age consumed or the
commercial rate, which-
ever is greater _-__-__

3. Where there is a final ad-
ministrative determina-
tion of the assessment of
damages for a grazing
trespass by a licensee,
no license or permit
should thereafter be is-

476

475

475
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GRAZING PERMITS AND- ICENSES-
Continued

TRESPASS-Continued Page

sued or renewed until
payment of the assessed
amount ------------ 475

4. When 33 percent of the
available forage in a
grazing allotment is on
federal land and the re-
mainder is on private
land, it is appropriate to
find that 33 percent of
the forage consumed by
cattle throughout the al-
lotment was federal for-
age, in the absence of
evidence to the con-
trary- - _-- _-------- 475

5. Pursuant to the Property
Clause of the U.S. Const.
art. IV, § 3, cl. 2, Congress
has enacted the Taylor
Grazing Act, 43 U.S.C.
§315 et seq. (1970), and
other statutory authority
which empower the Secre-
tary of the Interior to
define what conduct con-
stitutes a grazing trespass
and to determine whether
or not an individual has
committed a trespass ---- 475

6. There is no constitutional
right to a jury trial in an
administrative proceeding
such as a grazing tres-
pass hearing - __-__ 476

7. Administrative hearings re-
quired in grazing trespass
cases are not an unlawful
exercise of judicial power
and meet constitutional
requirements and the
standards of the Admin-
istrative Procedure Act.
The constitutional re-
quirement of due process
is not violated merely be-
cause an Administrative
Law Judge is employed
by the Department of the
Interior -____--_--_____ 476

GRAZING PERMITS AND LICENSES-
Continued

TRESPASS-Continued Page

S. Where cattle are admitted to
an allotment at the begin-
ning of the usual grazing
season but prior to the
issuance of a license for
that season, and payment
is later made by a check
which recites that it is
c"payment in full for 1975
grazing fee," the Bureau
of Land Management*
may properly deposit the
check, allotting -part of
the proceeds for the, graz-
ing license for the rest of
the season, and deposit
the remainder of the pro-
ceeds in a suspense ac-
count pending resolution
of the trespass. Such ac-
tion indicates that the
check was not accepted in
settlement of the tres-
pass damages, and cash-
ing the check does not
constitute an accord and
satisfaction of the tres-
pass damages -- _- 476

HEARINGS

(See also Administrative Procedure,
Federal Coal Mine Health and
Safety Act of 1969, Grazing Permits
and Licenses, Indian Probate, Min-
ing Claims, Multiple Mineral De-
velopment Act, Rules of Practice,
Surface Resources Act.)

1. After holding a hearing pur-
suant to the Administra-
tive. Procedure Act, an
Administrative. Law
Judge may properly find
that a person has com-
mitted a grazing trespass
if that finding is in ac-
cordance with) and sup-
ported by reliable,
probative, and substan-
tial evidence. Because a
grazing . trespass pro-

ceeding is not a criminal
proceeding, it need not

1080
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HEARINGS-Continued
be proved beyond a rea-
sonable doubt that a
particular individual
committed the trespass-

2. There is no constitutional
right to a jury trial in an
administrative proceed-
ing such as a grazing
trespass hearing __-_

3. Administrative hearings re-
qured in grazing trespass
cases are not an unlawful
exercise of judicial power
and meet constitutional
requirements and the
standards of the Admin-
istrative Procedure Act.
The constitutional re-
quirement of due process
is not violated merely be-
cause an Administrative
Law Judge is employed
by the Department of
the Interior _ 

INDIAN LANDS
(See also Indian Probate.)

GENERALLY
1. The Department of the In-

teror does not have the
authority to modify a
statute ratifying an agree-
ment with an Indian
tribe on the grounds of
fraud or coercion in the
execution of the agree-
ment___ ___-----__

CEDED LANDS

1. The Agreement of Dec. 4,
1893, between the Yuma
(now Quechan) Indians
and the United States,
ratified in sec. 17 of the
Act of Aug. 15, 184, was
an absolute, present ces-
sion of any and all in-
terests of the Indians to
the nonirrigable lands in
the Fort Yuma Indian
Reservation created by
Executive Order of Jan. 9,
1884 -------

page INDIAN LANDS-Continued
CEDED LANDS-Continued
2. Sec. 25 of the Act of Apr. 21,

1904, which authorized
475 the application of the

Reclamation Act of 1902
to the Yuma Indian Res-
ervation, did not repeal
by implication sec. 17 of

476 the Act of Aug. 15, 1894,
which provided for the
cession, reclamation and
allotment of the Reser-
vation, and is in no way
inconsistent with the
1894 Act _- -

3. Assuming that the Act of
Aug. 15, 1894, was a con-
ditional rather than an
absolute cession by the
Yuma (now Quechan)
Indians of their rights to
the nonirrigable lands in

476 the Fort Yuma Indian
Reservation, all material
conditions on the part of
of the United States were
met, and the cession has
occurred _--- _--

4. The administrative treatment
of land as reservation
land under the jurisdic-
tion of the Bureau of
Indian Affairs for many
purposes is not dispositive
of the status of the land
in the face of clear legisla-
tion demonstrating that
it was absolutely ceded,
even without conflicting
administrative treatment
of the lands as public
domain or under the
jurisdiction of the Re-
clamation Service. The
Department has the
authority to resolve dis-
putes and correct errors
in the status of lands
within its jurisdiction---

1081
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INDIAN LANDS-Continued
GRAZING

Appeals
Generally

1. A person who has no interest
that would be adversely
affected by the outcome
of an appeal is not an
interested party and serv-
ice of an appeal on such
person is not necessary
under 25 CFR 2.11(a)_-_

Sales
Generally

1. Submission of more than one
bid on any one unit by
any given bidder is con-
sidered proper unless pro-
.hibited by the sale terms

LEASES AND PERMITS

Oil and Gas
1. Oil and gas produced from

leases of Fort Peck tribal
lands cannot be taxed
by the State of Montana

RESERVATION BOUNDARY

1. Once boundaries of a reserva-
tion are established,
neither the boundaries
nor title to tracts within
them can be altered or
abolished without a clear
statement of Congres-
sional intent to do so--

RIGHTS-OF-WAY

1. It was not error for the
administrative law judge
to interpret ambiguous
provisions of the subject
right-of-way as if they
were agreed to in an
easement by contract
through consideration of
the intentions of the
parties. If the easement
was created by Federal
grant, intentions of the
parties could still be
examined to resolve am-
biguous language _

2. The intention of the parties
was that appellant would

INDIAN LANDS-Continued . .
RIGHTS-OF-WAY-Continued r!age

Page

439

439

905

72

939

consummate a lease. of
tribal tidelands as a condi-
tion to receiving the grant
of a right-of-way over the-
tidelands --_

3. Appellant was required .to
complete alease of tribal
tidelands before it could
subject them to public
use. The foremost con-
dition of the right-of-way
grant was that the public

.not have access to tribal
tidelands before a shell-
fish protection plan could

-be incorporated in a
lease of the tidelands--

4. There was an unauthorized
opening of the right-of-
way by appellant before
completion of a tidelands
lease agreement__".._

5. Appellant was required to
make improvement on
the right-of-way before it
could be opened to the
public. The Bureau of
Indian' Affairs: was en-
titled to cancel the
right-of-way grant in ac-
cordance with 25 FR
:161.20(a) when appellant
violated this condition-

TAXATION

1. The taxation proviso con-
tained in 25 U.S.C. § 398
(1970) does not apply to
leasesenteredintounderthe
1938 Mineral Leasing Act
(25 U.S.C. §§396a-396f
(1970)). States cannot tax
the production of oil and
gas from such leases -

TRIBAL RIGHTS IN ALLOTTED LANDS

1. A statutory option held by
the Tribe to take such in-
terests in lands which
pass to specific heirs or
devisees who- are not
enrolled members of. the
Tribe does not vest, any

939

939

939

939
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INDIAN LANDS-Continued
TRIBAL RIGHTS IN ALLOTTED

LANDS-Continued

rights in said interests
until payment by the
Tribe of the fair-market
value as determined by
the Administrative Law
Judge, after hearing if de-
manded, plus unpaid in-
terest _ - -

2. Fair-market value date is
considered to be the date
of hearing to determine
value or if no hearing, the
:date the Judge makes an
independent finding and
judgment as to the fair-
market value of the
interest to be taken

INDIAN PROBATE-Continued
DETERMINATION, OF HEIRS BY

fPage WAIVER OR AGREEMENT-Continued

854

854

INDIAN PROBATE

(See also Indian Lands and Indian
Tribes.)

COMPROMISE SETTLEMENTS

175.0 Generally
1. Absent approval by an auth-

orized representative of
the Secretary of the Inte-
rior a document purport-
ing to constitute a pri-
mary devisee's relinquish-
ment of her inherited
interest- of a deceased
Indian's trust estate can
be given no effect. Nor
can such an instrument
be the basis for a com-
promise settlement pur-
suant to 43 CFR 4.207
when the primary devisee
disavows the alleged
agreement before the Ad-
ministrative Law Judge 98

DETERMINATION OF HEIRS BY WAIVER OR
AGREEMENT

200.0 Generally
1. Absent approval by an au-

thorized representativTe of
the Secretary of the In-
terior a document pur-
porting to constitute a
primary devisee's relin-

quishment of her in-
herited interest of a de-
ceased Indian's trust es-
tate can be given no
effect. Nor can such an
instrument be the basis
for a compromise settle-
ment pursuant to 43 CFR
4.207 when the primary
devisee disavows the al-
leged agreement before
the Administrative Law
Judge __----__--___-__

INDIAN REORGANIZATION ACT OF JUNE
1934 (WHEELER-HOWARD ACT)

270.0 Generally
1. The Indian Reorganization

Act, generally, recognizes
two classes of persons
who may take testator's
lands by devise, that is,
any member of. the tribe
having jurisdiction over
lands and legal heirs of
the testator …-_-_ 1

270.2 Nonapplicability
1. Certain provisions of the

Indian Reorganization
Act, including the section
which dictates who may
take testator's land by
devise, do not apply to
certain named Indian
tribes in Oklahoma, in-
cluding the Kiowa,
Comanche, and Apache
tribes … -------… --

REOPENING

375.0 Generally
1. Where no cogent reasons are

alleged and the petition
for reopening is submitted
after the statutory period
for filing, a reopening will
not be allowed -

WILLS

(See also Inheriting, Felon)

187

253

1083
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INDIAN PROBATE-Continued
WIIS-Cotinued

425.27.0' State Law
425.27.2 Applicability to Indian Pro-

bate, Testate

1. A power of appointment is a
power of disposition given
to a person or persons
over property not their
own, by someone who
directs the mode in which
that power shall be exer-
cised by a particular in-
strument. It is an au-
thorization to do an act
which the owner grant-
ing the power might him-
self by law fully perform

2. A power of appointment in-
eluded in a purported
Indian will concerning
trust allotments or re-
stricted personal prop-
erty is not valid unless
first approved by the Sec-
retary of the Interior or
his duly appointed sub-
ordinate ._

YAXIMA TRIBES

435.0 Generally
1. A statutory option held by

the Tribe to take such in-
terests in ands which
pass to specific heirs or
devisees who are not en-
rolled members of the
Tribe does not vest any
rights in said interests until
payment by the Tribe of
the fair-market value as
determined by the Admin-
istrative Law Judge,
after hearing if de-
manded, plus unpaid in-
terest ____--__--__

2. Fair-market value date is con-
sidered to be the date of
hearing to determine
value or if no hearing,
the date the Judge makes
an independent finding
and judgment as to the
the fair-market value of
the interest to be taken__

INDIAN TRIBES
(See also Indian Probate.)

HUNTING AND FISENG
On Reservation

rage 1. Is U.S.C. §1165 (1970) con-
firms the right of Indian
Tribes to control, regu-
late and license hunting
and fishing within their
reservations _: __I_

68

68

854

854

JURISDICTION

1. 18 U.S.C. §1165 (1970). con-
firms the right of Indian
Tribes to control, regu-
late and license hunting
and fishing within their
reservations …

MINERAL LANDS
DETERMINATION OF CHARAOTER OF

1. Under 30 U.S.C. § 262 (1970),-
a. valuable deposit of
sodium must be leased
competitively even
though the Geological
Survey determination
that lands are so known
may have been made sub-
sequent to appellant's
filing of its application _

LSES:

1. Under 30 U.S.C. § 262 (1970),
a valuable deposit of sodi-
um must be leased com-
petitively even though
the Geological Survey
determination that lands
are so known may have
been made subsequent
to appellant's filing of its
application . _.__

2. Under 30 U.S.C. §§ 162 and
262 (1970), valuable de-
posits of sodium com-
pounds are not open to
location and disposition
under the mining laws,

but may be disposed of
only under the Mineral
Leasing Act, except for
certain claims under 43
CFR 3501.1-1(b), exist-
ent at passage of Mineral

Page
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MINERAL LANDS-Continued
LEASES-Continued

Leasing Act of 1920 which
have since been main-
tained in accordance with
statute and regulation __

PROSPECTING PERMITS

1. Under 30 U.S.C. §§ 162 and
262 (1970), valuable de-
posits of sodium com-
pounds are not open to
location and disposition
under the mining laws,
but may be disposed of
only under the Mineral
Leasing Act, except for
certain claims under 43
CFR 3501.1-1(b), exist-
ent at passage of Mineral
Leasing Act of 1920

''which have since been
maintained in accordance
with statute and regula-
tion __ _--__

1085

MINERAL LEASING ACT--Continued
Page Gsnerally-Continued : Page

396f (1979)) are not subject
to the taxation proviso con-
tained in 25 U.S.C. §398.

342 The 1924 Act's (25 U.S.C.
§398 (1970) taxation proviso
applies to leases entered
into under the 1891 Mi-
neral Leasing Act (25
U.S.C. §397 (1970)) -__ 905

3. Fork Peck tribal lands are
not "bought and paid
for" under 25 U.S.C.
§397 (1970) -_---_-_-_-_ 905

342

MINERAL LEASING ACT
(See also Coal Leases and Permits, Oil

and Gas Leases, Phosphate Leases
and Permits, Sodium Leases and
Permits.)

GENERALLY

1. The Mineral Leasing Act of
1920, as amended and
supplemented, most re-
cently by the Coal Leas-
ing Amendments Act of
1975, allows the Secretary
to authorize development
*of coal leases by methods
which were not utilized
by the industry at the
time of passage of the
1920 Act. The broad
grants of authority to the
Secretary in the 1920 Act
allow technological de-
velopments in the coal
mining industry_ __

2. Oil and gas leases of Indian
lands entered into under
the 1938 Mineral Leasing
Act (25 U.S.C. §§396a-

244

APPLICABILITY

1. A silicate will be considered to
be a sodium silicate and
subject to disposal under
the Mineral Leasing Act
either where the sodium
within the deposit is com-
mercially valuable or
where the sodium is es-
sential to the existence of
the mineral ___-__-_

2. Under 30 U.S.C. §§162 and
262 (1970), valuable de-
posits of sodium com-
pounds are not open to
location and disposition
under the mining laws,
but they be disposed of only
under the Mineral Leas-
ing Act, except for cer-
tain claims under 43
CFR 3501.1-1(b), exist-
ent at passage of Mineral
Leasing Act of 1920
which have since been
maintained in accordance
with statute and regula-
tion __--_

LANDS SUBJECT TO

1. Under 30 U.S.C.D §§ 162 and
262 (1970), valuable de-
posits of sodium com-
pounds are not open to
location and disposition
under the mining laws,
but may be disposed of
only under the Mineral
Leasing Act, except for
certain claims under 43

309

342



INDEX-DIGEST

MINERAL LEASING ACT-Continued
LANDS SUBJECT TO-Continued Page

CFR 3501.1-1(b), exis-
tent at passage of Mineral
Leasing Act of 1920 which
have since been main-
tained in accordance with
statute and regulation__ 342

METHODS OF DEVELOPMENT

1. The Mineral Leasing Act of
1920, as amended and
supplemented, most re-
cently by the Coal Leas-
ing Amendments Act of
1975, allows the Secre-
tary to authorize devel-
opment of coal leases by
methods which were not
utilized by the industry
at the time of passage
of the 1920 Act. The
broad grants of authority
to the Secretary in the
1920 Act allow techno-
logical developments in
the coal mining industry 244

MINING CLAIMS
(See also Multiple Mineral Develop-

ment Act.)

Generally .

1. In determining whether a de-
posit of clay is locatable
as a valuable mineral de-
posit under the mining
laws, there is a distinc-
tion between a deposit
considered to be a com-
mon or ordinary clay,
which is not locatable,
and a locatable deposit
having exceptional quali-
ties useful and market-
able for purposes for
which common clays can-
not be used - ___-__

2. "Common Clay." A "common
clay" not locatable under
the mining laws does not
.include clay having ex-
ceptional qualities which
meets refractory and
other quality standards

137

MINING CLAIMS-Continued
Generally-Continued

for high grade ceramic
products or other prod-
ucts requiring a high re-
fractoriness, or which is
useful for certain indus-
trial uses, such as in the
oil and oil well drilling
industries, outside. the
manufacture of general
clay products. It does in-
clude, however, clay us-
able or used only for
structural .and other
heavy.clay products, for
pressed or face brick, as
well as ordinary brick,
and for pottery and. or-
dinary earthenware and
stoneware. The fact in-
dustrial and.technological
changes may make a cer-
tain clay deposit valu-
able for a given major
manufacturer of. brick,
tile and other clay prod-
ucts, because it meets its
peculiar specifications for
blends with other raw
materials, does not war-
rant a change from De-
partmental precedents
and a strong Congres-
sional policy establishing
that clay usable only for
such purposes is a com-
mon clay not locatable
under the mining laws_ _

3. A mining claim located after
Oct. 21, 1976, for which
a notice of recordation
required to be filed by
sec. 314(b) of the Federal
Land Policy and Manage-
ment Act of 1976, has not
been filed within 90 days
from the date of location
is void, and the Depart-
ment may not accept or
give force to. a notice of
recordation filed after the
90-day period_____ _

Page
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MINING CLAIMS-Continued
Generally-Continued
4. Where a corporation allegedly

acquired a group of un-
patented mining claims,
but the instruments of
conveyance, and the ab-

,stract of title are subject
to various objections by
-the Government's title
examiner, which the cor-
poration finds are difficult
or impossible to. cure, the
corporation nonetheless
may receive a patent to
the claims pursuant to
the Act of. July 9, 1870
(Rl.S. §2332 30 U.S.C.
§ 38 (1970)), by demon-
strating its qualifications
under that Act----

CONTESTS . .-

1. In. aGovernment contest
challenging the validity
of mining claims located
for a clay-type. material,
an adequate prima facie
case is established where
.there are:expert.witness
opinions that the deposit

' is only a common clay or
* shale 'andit cannot meet
refractory standards. The
-.contestees then must go

-forward with evidence to
rebut the Government's
case with as preponder-
ance of the evidence _ -

2. A mining claimant must.
prove a discovery under
the prudent, man test,
including that the min-
eral can he extracted,
'removed and marketed at
a profit

3. In a contest of a patent
application. for a lode
mining claim, the Board
of. Land Appeals may

, remand the case for fur-
ther hearing, to. complete
the record regarding the
(1) availability and ex-
pense of necessary financ-

254-O16-78

Page
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282

MINING CLAIMS-Continued
CONTESTS-Continued

ing, land andwater, (2)
the expense of labor,
and (3) the expense of
compliance with environ-
mental protection laws-

DETERINATION OF VALIDITY

1. A mining claim located after
Oct. 21, 1976; for which
a notice of recordation
required to be filed by
sec. 314(b) of the Federal
Land Policy and Man-
agement Actl of 1976,
has not beenifiled within
90 days. from the date of
location is void, and the
Department may not ac-
cept or give force to a
notice of. recordation
filed after the, 90-day
period

2. A mining claimant ipustprove
a discovery under the
prudent .man test, . in-
eluding that the mineral
can be gxtracted, removed
and marketed at a
prof it_ - _-

3. In a contest of a patent appli-
cation for a. lode mining
claim, the Board of Land
Appeals may remand the
case for further hearing to
complete the record: re-
garding the;, (1) avail-
ability and .expense of
necessary financing, land
and water (2 the ex-
pense of labor, and (3)
the expense of compliance
with environmental pro-
tection laws .___ 

DISCOVERY .

Generally
1. A- mining claimant must

prove -a discovery under
the prudent man. test,
including that the min-
eral can be extracted, re-
moved and marketed at
a profit ______________

1087
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MINING CLAIMS-Continned
DISCOVERY-Continued

Generally-Continued
2. In a contest of a patent ap-

plication for a lode mining
claim, the Board of Land
Appeals may remand the
case for further hearing
to complete the record
regarding the () avail-
ability and expense of
necessary financing, land
and water (2) the ex-
pense of labdr,: and (3)
the expense of compliance
with environmental pro-
tection laws __-_

ENVIRONMENT

1. 1n a contest of a patent appli-
cation for a lode mining
claim, the Board of. Land
Appeals may remand the
case for further hearing
to complete the record
:regarding the (i) avail-
ability and expense of
necessary financing, land
and water (2) the expense
of labor, and (3) the
expense of - compliance

* with environmental pro-
tection laws__

2. When parties are to offer
evidence as to costs, to a

* mining claimant, of meas-
ures required by statute
or regulation to mitigate

* environmeptal impact
from development of a
mine, it would be helpful
for a Government con-
testant to assist an inter-
vening state government

- and the claimant in com-
putation of such costs;
however, under 42 U.S.C.
§ 4332 (1970), an environ-
mental impact statement
is not required- prior to

- the nondiscretionary fed-
eral action of issuance of
a'miineral patent

MINING CLAIMS-Continued
HEARINGS

Page 1. In a Government contest*
challenging the validity
of mining claims located
for a clay-type material,
an adequate prima facie
case is established where
there are expert witness
opinions that the deposit
is only a comnioi clay or

* shale and it cannot meet
refractory standards. The
contestees then must go
forward with evidence to
-rebut the- Government's

283 case with a preponder-
ance of the evidence -_

1ANDS SUBJECT TO

1. Under 30 U.S.C. §§ 162 and
262 (1970), valuable de-
posits of sodium com-
,pounds are not, open to
location, and; disposition
under the mining .laws,
but may be disposed of
only .under the- Mineral
Leasing: Act, except for

.certain claims under 43
CFR 3501.11(b), exist-
ent at, passage of Mineral

283 - Leasing' Act of 1920
23 which have since been

maintained in accordance
* with statute and regula-

tion _-
LOCATABIIEY OF IINERAL.

Generally -

1. In determining whether a
deposit of clay is locatable

- as a valuable mineral
- deposit under the mining

laws, there is a distinction
between a deposit consid-
ered to- be a common or

- ordinary clay, which' is:
not locatable, and a loat-
able deposit having' ex-
ceptional qualities useful
and marketable for
purposes for which com-
mon clays cannot be

283 - used _ _

1088
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Generally-Continued
2. "Common Clay." A "common

clay" not locatable under
the mining laws does not
include clay having
exceptional qualities
'which meets refractory
and other quality stand-
ards for highgrade ce-
ramic products or other
products requiring a high
refractoriness, 'or which
is useful for certain in-
dustrial uses, such as in
the oil and oil well drilling
industries, 'outside the
manufacture of: general
clay products. It does in-
elude, however,' clay
usable or used only for
structural and dother
'heavy clay product', for
.pressed or face brick, as
'well' as ordinary brick,
and for 'pottery and ordi-
'ary earthenware and
stoneware. The fact in-
'dustrial and technological
changes may make a
"certain clay: deposit valu-
able for a given major
manufacturer of brick,
tile and other clay prod-
ucts, because it meets its
peculiar specifications for
blends with other raw
materials; does not war-
rant a change from De-
partmental precedents
and 'a strong Congres-
sional policy establishing
that clay usable only for
'such purposes- i a com-
mon clay: not locatable
under the' mining laws

Leasable Compounds
l. Under 30 U.S.C. §§ 1132 and

262 (1970), valuable de-
posits of sodium' com-
pounds' are not open to
'location 'and disposition

MINING CLAIMS-Continued
tOCATABILITY OF MINERAL-Continned

Page Leasable Conipound-Continued rae
under kthe mining laws,
but may, be disposed of
only under the Mineral
Leasing Act, except for
certain claims under 43
CFR 3501.1-1.(b), exist-
ent at passage of Mineral
Leasing Act of 1920 which
have since been. main-
tained in accordance with
statute and regulation- 342

PATENT.

137

1. A mining. claimant 'must
prove a discovery; under
the prudent man; test,. 
including that the mineral
can be: extracted, re-
moved 'and marketed at
*aprofit -:_ _

POSSESSORY RIGHT
1. Where a corporation al-

legedly acquired a group
of unpatented mining
claims,' but, the; instru-
ments of conveyance and
the abstract of title are
subject to various objec-
tions by' the 'Govern-
ment's 'title examiner,
which the corporation
finds are difficult or im-
possible to cure, the cor-
poration nonetheless may
receive a patent 'to the
claims pursuant 'to the
Act of July 9, 1870 (R.S.
§ 2332; 30 U.S.C. § 38
(1970)), by demonstrat-
ing its qualifications un-
der that Act --_-_-_

2. Where it becomes necessary
for a corporate' applicant
for minetal patent under
R.S. §'2332,' 30' U.S.C.
§ 38 (1970) 'to demon-
strate' that it and its
predecessors 'have held
and wrked the subject
mining claims: for a spe-

282

991

1089;



INDEX-DIGEST

MINING CIAIMS-Continued
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cific term of years, the
applicant may tack the
predecessor's period of
possession to its own if
there was a privity of in-
terest between them
which was demonstrated
by any agreement, con-
veyance or understand-
ing, the purpose of which
was to tansfer the right
and possession of the
previous adverse claimant
to the successor, and this-

:is accompanied by actual
-delivery: of possession -

2. An applicant for a mineral
patent under 30 U.s.c.
. 38.(1970) may be cred-
ited with, actual posses-
sion and working of the
claims for theI period
when the claims were-
occupied and worked by
the uclimant's lessee who
recognized the title as-

* serted cby te claimant- 
3. An applicant for a mineral

patent under 30 U.S.C.
§ 38 (1970) may be cred-
ited with actual posses-
sion and working of the
claims for the period
when the claims were
occupied.,apd worked by
.others Ader.a conditional
*V contract of sale, with the
claimant, as well' as the
period' after the claimant
:IaWfull declared the con-
-tract forfeited but tihe
putative purchasers con-
tinued to hold and work
the claims, contending the
continued validity of the
sales contract, during the
course of the claimant's
litigation to eject them,
which ultimately, was
successful _- -

- MINING CAIS-,Continued
'P,0 _ Rr - -)_^r~

991

991

991

1.. A mining claim loegled after
Oct. 21, 1976, for.which a
notice of recordation re-
quired to be filed by sec.
314(b) of the Federal
Land Policy and MNanage-
ment Act of 1076, has not
been filed within .90 days
from the date of location
is void, and. the Depart-
ment may not accept or
give force to a notice of
recordation filed after the
90-day period,_

SPECIAL ACTS

1. Whiere a corporation allegedly
acquixed- a group of un-
patented mining, claims,
but the, instruments of
conveyance and the ab-
stract of title are subject
to various objiections by
the Government's title
examiner, which the cor-
poration finds are difficult
or impossible to. cure, the
corporation nonetheless
may: receive, a patent to
the claims pursuant to the
Act of July 9, 1879 E(S.
§2332; 30 .SO. §3,8
(1970)), by. deipanstrat-
ing its. qualifications
under that Act- _

2. Where it becomes necessary
afor a corporate applicant
for mineralpatept. under

.RE.. § 23,32,, ,30 + .S.C.
§ 38. (1970) ..to :demon-

strate that it and its pred-
ecessors .lave heldl L and
worked the ubject min-
,,ing claims fqr a specific
term of years the appli-
cant may tack the pred-
ecessoris period of: pos-
session to its own if there
was a privity of interest
between them which was
demonstrated by any
agreement, conveyance or

1090

Page

188

991

rage.



INDEX-DIGEST

MINING CLAIMS-Continued
SPECIAL ACTS-Continued

* 0. - understanding, the pur-
- ; pose of which was to

transfer the right and
possession of the previous
adverse claimant to the
successor, and this is ac-

: companied by actual de-
livery of possession

3. An applicant for a mineral
patent under 30 U.s.C.
§ 38 (1970) may be cred-
ited with:- actual posses-
sion and working of the
claims for the period
when the claims were oc-
cupied and worked by the
claimant's lessee who rec-
ognized the title asserted
by the claimant _

4. An applicant for a mineral
-patent under 30 U.S.C.
§ 38 (1970) may be cred-
ited with actual posses-
sion and working of the
claims for the period
when the claims were oc-
cupied and worked by
others under a condi-
tional contract of sale
with the claimant, as
well as the period after
the claimant lawfully de-
clared the contract for-
feited but the putative
purchasers continued to
hold and work the claims,
contending the continued
validity of the sales con-
tract, during the course
of the claimant's litiga-
tion to eject them, which
ultimately was success-
ful -

SPECIFIC MINERAL(S) INVOLVED

Clay
1. In determining whether a

* deposit of clay is locat-
able as a valuable mineral
deposit under the mining
laws, there is a distinction

- between a deposit consid-

MINING CLAIMS-Continued
Page SPECIFIC MINERAL(S) INVOLVED-Con.

Clay-Continued
ered to be a common or
ordinary clay, which is
not locatable, and a lo-
catable deposit having
exceptional qualities use-
ful and marketable for

991 purposes for which com-
mon clays cannot be
used

2. In a Government contest
challenging the validity
of mining claims located
for a clay-type material,
an adequate prima facie
case is established where
there are expert witness
opinions that the deposit

991 is only a common clay or
shale and it cannot meet
refractory standards. The
contestees then must go
forward with evidence to
rebut the Government's
case with a preponder-
ance of the evidence-__

3. "Common Clay." A "common
clay" not locatable under
the mining laws does not
include clay having ex-
ceptional qualities which
meets: refractory *and
other quality standards
for highgrade ceramic
products or: other prod-
ucts requiring a high re-
fractorinessi or which is
useful for certain indus-
trial uses, such as in the
oil and oil well drilling
industries, outside the
manufacture of general

991 clay products. It does in-
clude, however, clay us-
able or used only for
structural and other
heavy clay products, for
pressed or face brick, as
well as ordinary brick,
and for pottery and or-
dinary earthenware and
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Clay-Continued Page

stoneware. The fact in-
dustrial and technological

-changes may make a cer-
tain clay deposit valuable
for a given major manu-
facturer of brick, tile and
other clay products, be-
cause it meets its peculiar
specifications for blends
with other raw materials,
does not warrant a change
from Departmental prec-
edents and a strong. Con-
gressional policy estab-
lishing that clay usable
only for such purposes is
a common clay not lo-
catable under the mining
laws - - -------- 137

MULTIPLE MINERAL DEVELOP-
MENT ACT

GENERALLY

1. The Multiple Mineral De-
velopment Act, did not
amend the Mineral Leas-
ing Act to authorize the
issuance of prospecting
permits for coal which
cover lands subject to
mining claims - - _

NATIONAL ENVIRONM ENTAL
POLICY ACT OF 1969

ENVIRONMENTAL STATEMENTS

1. When parties are to offer
evidence as to costs, to a
mining claimant, of
measures required by
statute or regulation to
mitigate environmental
impact from develop-
ment of a mine, it would
be helpful for a Govern-
ment contestant to assist
an intervening state gov-
ernment and the clai-
mant in computation of
such costs; however,
under 42 U.S.C. §4332

443

NATIONAL ENVIRONMENTAL POLICY
ACT OF 1969-Continued

ENVIRONMENTAL STATEMENTS-Con. Page
(1970),. an environmental
impact statement is not
required prior to the
nondiscretionary federal
action of issuance of a
mineral patent - _ 283

OIL AND GAS LEASES:
GENERALLY,

1. An assessment greater than
the normal royalty charge
may be required for oil
and gas that are wasted

2. Whereas 30 CFR 221.48 and
221.50 clearly indicate the
lessee must pay royalty
on all production, the
lessee is obligated to pay
full value. on, all gas
wasted (221.35), and the
supervisor has no .discre-

tion to collect less than
the full value of gas
wasted __

3. The interpretation of the
Mineral Leasing Act of
1920 set forth in the
Oct. 4, 1976, Solicitor's
Opinion (M-36888) is
compelled by the statute

4. Terms of an oil and gas lease
inconsistent with the stat-
ute are equally as invalid
as a regulation which
operates to create a rule
out of harmony with the
statute _-- --- --- -__

5. A lessee gains no rights
through a lease which
could not be bestowed
lawfully, since regulations
or lease terms inconsist-
ent with the statute are
invalid

6. The involuntary invalidation
of a lease term does not
amount to pro tanto can-
cellation of the lease ---

54

64

171

171

171

171
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7. The Oct. 4, 1976, Solicitor's-
Opinion (M-36888), in
effect, found that the
Secretary, by. permitting
exemptions from royalty
requirements for oil and
gas used for production
purposes or unavoidably
lost, was alienating the
royalty interest of the
United States on certain
leases without authority
to do so - _-- __---_ 171

S. Court cases indicate that it
is in the Secretary's
discretion to apply the
corrected interpretation
of the statutes in the
collection of additional
royalty retroactively or
prospectively based . on
equitable considerations- 171

9. The Secretary is limited in
the exercise of this au-
thority only by the rule of
estoppel where the appli-
cation of the corrected
interpretation of law
threatens to work a seri-
ous injustice and if the
public's interest would
not be unduly damaged
by the imposition of
estoppel _- __-- _- 171

APPLICATIONS

GENERALLY

1. The signature of the offeror
on a simultaneous oil and
gas lease offer entry card
may be affixed by means
of a rubber stamp if it is
the intention of the offeror
that it be his or her
signature _-_-- _-_-__ 192

2. Use of a rubber-stamped
facsimile of an offeror's
signature on a simulta-
neous oil and gas lease
entry card invites inquiry
into whether the card was

stamped by the offeror
or, instead, by his agent_ 192

OIL AND GAS LEASES-Continued
APPUICATIONS-Continued

GENERALLY-Continued

-3. Where a person files an oil
and gas lease offer through
a leasing service under an
arrangement whereby the
leasing service advances
the first year's rental,
selects the land, and con-
trols the address at which
the offeror may be
reached, but no: enforce-
able agreement, is entered
into whereby the offeror is
obligated to transfer any
interest in any lease to
be issued to the leasing.
service, the service is not
a party in interest in the
offer merely because it
may have a hope or ex-
pectancy of acquiring an
interest, and the offeror
is not precluded from
stating that he is the sole
patty in interest in the
offer _- -- - -- _ --_

Attorneys-in-Fact or Agents

1. Use of a rubber-stamped
facsimile of an offeror's
signature on a simulta-
neous oil and gas lease
entry card invites inquiry
into whether the card
was stamped by the of-
feror or, instead, by his
agent - _

2. Where an agent of an offeror
for a simultaneous oil
and gas lease signs the
entry card by affixing a
rubber-stamped facsimile
of the offeror's signature,
the requirements of 43
CFR 3102.6-1 apply and
separate statements of
interest by both offeror
and the agent must be
filed, or the offer will be
rejected

1093
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3. "Agent." The word "agent,"
as used in 43 CFR
3102.6-1, requiring state-
ments of authority and
disclosure of interests in
oil and gas leases by
agents, includes all per-
sons or companies having
discretionary authority to
act on the offeror's behalf
concerning the offer or
lease --------------

Drawings
1. Neither the filing of an over-

- the-counter oil and gas
lease offer, nor the
holding of a drawing of
simultaneously filed offers
to determine the first
qualified offeror, creates
any right to a lease or any
property rights in the
offeror that diminish the
Secretary's discretion
whether or not to issue a
noncompetitive oil: and
gas lease on a given tract-

2. Where an agent of an offeror
for a simultaneous oil
and gas lease signs the
entry card by affixing a
rubber-stamped facsimile
of the offeror's signature
the requirements of 43
CFR 3102.6-1 apply and
separate statements of
interest by both offeror
and the agent must be
filed, or the offer will be
rejected _--- ----_-__

3. "Agent." The word "agent,"
as used in 43 CFR 3102.-
6-1, requiring statements
of authority and dis-
closure of interests in oil
and gas leases by agents,
includes all persons or
companies having dis-
cretionary authority to

193

176

OIL AND GAS LEASES-Continued
APPLICATIONS-Contiaued

Drawings-Continued Page

act on the offeror's be-
half concerning the offer
or lease -_--_--_-_-_-_ 193

Filing
1. A pending noncompetitive oil

and gas lease offer is not
a valid existing right pro-
tected by the savings
clause in the Alaska Na-
tive Claims Settlement
Act -176

Sole Party In Interest
1. Where a person files an oil

and gas lease offer through
a leasing service under an
arrangement whereby
the leasing service ad-
vances the first year's
rental, selects the land,
and controls the address
at which the offeror may
be reached, but no en-
forceable agreement is
entered into whereby the
offeror is obligated to
transfer any interest in
any lease to be issued to
the leasing service, the
service is not a party in
interest in the offer
merely because it may
have a hope or expec-
tancy of acquiring an in-
terest, and the offeror is
not precluded from stat-
ing that he is the sole
party in interest in the
offer

192 CANCELLATION
1. "Cancellation" and "termina-

tion." The "cancellation"
and the "termination" of
oil and gas leases are
separate, distinct con-
cepts. Cancellation re-
quires a specific act by
the Department author-
ized by various statutes.
Termination under 30

193
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U.S.C. § 188(b) (1970)
is automatic, occurring
by operation of law when
the lessee fails to pay his
rental timely -92

COMPETITIVE LEASES

1. The provisions of 30 U.S.C.
§§ 188(b) and (c) (1970),
and decisions of the
Board discussing those
provisions, are generally
applicable to both com-
petitive and noncompeti-
tive oil and gas leases on
which there is no well
capable of producing oil
or gas in paying quan-
tities- 92

2. In order to constitute a clear
and definite offer, a bid
for an outer continental
shelf oil and gas lease
must adequately identify
the tract which is the
subject of the bid-- 114

3. It is not the responsibility of
Bureau of Land Manage-
ment employees to de-
cipher ambiguous bids
for outer continental shelf
oil and gas leases in order
to save the bidder from
the consequences of his
own negligence. A bid
which was apparently
intended for one tract
and contains data ap-
propriate for that tract,
but identifies a different
tract as the subject of the
bid, is properly consid-
ered, and rejected as too
low, for the identified
tract _--_--__--- _-114

4. A rejected bid in an outer
continental shelf oil and
gas lease sale may be
reconsidered and ac-
cepted when it is in the
public nterest to do so.
The essential elements in

OIL AND GAS LEASES-Continued
COMPETITIVE LEASES-Continued Page

allowing such a recon-
sideration are the fairness
and impartiality of the
sale toward all bidders.
In a situation where a bid
was initally rejected as too
low for the tract identified
in the bid and the bidder
immediately requests re-
consideration because he
intended to bid for a dif-
ferent tract, where the
tract number stated in
the bid corresponds to the
block number of the in-
tended tract, where all
other relevant data in the
bid corresponds to the
intended tract and only
to the intended tract, and
where no other person
submitted a bid for the
intended tract, it is
proper to reconsider the
bid to determine if it is in
the public interest to
accept the bid for the
intended tract ---------- 115

DISCRETION TO LEASE

1. Neither the filing of an over-
the-counter oil and gas
lease offer, nor the hold-
ing of a drawing of simul-
taneously filed offers to
determine the first quali-
fied offeror, creates any
right to a lease or any
property rights in the
offeror that diminish the
Secretary's discretion
whether or not to issue a
noncompetitive oil and
gas lease on a given tract- 176

2. An oil and gas lease is not
issued until it is signed
by the authorized officer;
the acceptance of first
year's rental in advance
as required by regulation
does not create a lease
contract. Until lease issu-

1095



INDEX-DIGEST

OIL AND GAS LEASES-Continued
DISCRETION TO LEASE-Continued

ance, the Secretary re-
tains his discretion to
lease or not to lease a
given tract _- -__

DRILLING

1. An oil and gas lease is ex-
tended by operation of
law for 2 years beyond
the expiration of its pri-
mary term when actual
drilling operations were
commenced on the lease
(or for the lease under a
unit plan) prior to the
expiration of the primary
term and such operations
are being diligently pros-
ecuted on the expiration
date, even though the
lease may also have pro-
duction at that time----

EXTENSIONIS

1. The lessee of an oil and gas
lease, issued after Sept. 2,
1960, which has reached
the end of its primary
term, must submit the
rental for the first year
of an anticipated ex-
tended term under 30
U.S.C. § 226(e) (1970),
on or before the regular
anniversary date of the
lease. Failure to submit
the rental timely will re-
sult in the automatic ter-
mination of the lease by
operation of law under
30 U.S.C. § 188(b) (1970).
Unless the lessee can
show that he is entitled
to reinstatement of his
lease under 30 U.S.C.
§ 188(c) (1970), he can-
not obtain the extension

2. The discretionary authority
granted to the Secretary
of the Interior by 30
U.S.C. §188(d) (1970),to
reinstate oil and gas
leases terminated for fail-

OIL AND GAS LEASES-Continued
Page EXTERSIONS-Continued page

ure to pay rental timely,
which leases are eligible
for extensions under 30

177 U.S.C. §226-1(d) (1970),
because drilling opera-
tions commenced prior to
the end of the term of the
lease and were being dili-
gently prosecuted at that
time, applies only to oil
and gas leases issued be-
fore Sept. 2, 1960. An oil
and gas lease issued after
that date, which has ter-
minated for failure to pay
rental timely, can be re-
instated only under the
provisions of 30 U.S.C.
§188(c) (1970) - 92

3. An oil and gas lease is ex-

198 tended by operation of
law for 2 years beyond
the expiration of its pri-
mary term when actual
drilling operations were
commenced on the lease
(or for the lease under
a unit plan) prior to the
expiration of the pri-
mary term and such
operations are being dili-
gently prosecuted on the

expiration, date, even
though the lease may also
have production at that

time - __--_---- 198

FIRST QUALIFIED APPLICANT

1. Where an agent of an offeror
for a simultaneous oil and
gas lease signs the entry

card by affixing a rub-'
ber-stamped facsimile of

the offeror's signature,
91 the requirements of 43

CFR 3102.6-1 apply and

separate statements of

interest by both offeror
and the agent must be

filed, or the offer will be
rejected _--- - -- -- - 192
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2. Where a person files an oil and
gas lease offer through a
leasing service under an
arrangement whereby the
leasing service advances
the first year's rental,
selects the land, and
controls the address at
which the offeror may be
reached, but no enforce-
able agreement is entered
into whereby the offeror
is obligated to transfer
any interest in any lease
to be issued to the leasing
service, the service is not
a party in interest in the
offer merely because it
may have a hope or
expectancy of acquiring
an interest, and the of-
feror is not precluded
from stating that he is
the sole party in interest
in the offer _- _-_

LANDS SUBJECT TO

1. Lands withdrawn for the
protection of Alaska Na-
tives' selection rights are
not available for oil and
gas leasing under the
Mineral Leasing Act. 43
U.S.C. § 1621(i) (Supp.
III 1973) - - - - -

NONCOMPETITIVE LEASES

1. The Secretary's policy against
appealing the rejection of
oil and gas lease offers to
the Interior Board of
Land Appeals separately
from an appeal of the
decision to issue convey-
ance, confers on the
Alaska Native Claims
Appeal Board exclusive
jurisdiction over decisions
rejecting noncompetitive
oil and gas lease offers
because of conflicts with
land selections by Native
Corporations under
ANCSA _------_--

OIL AND GAS LEASES-Continued
Page OPIIONS page

1. Where a person files an oil
and gas lease offer
through a leasing service
under an arrangement
whereby the leasing ser-
vice advances the first
year's rental, selects the
land, and controls the
address at which the
offeror may be reached,
but no enforceable agree-
ment is entered into
whereby the offeror is
obligated.to transfer any
interest in any lease to be
issued to the leasing ser-
vice, the service is not a
party in interest in the
offer merely because it
may have a hope or
expectancy of acquiring
an interest, and the
offeror is not precluded
from stating that he is

193 the sole party in interest
in the offer - 193

176

1007

PRODUCTION

1. "Production." "Production"
as used in all Federal oil
and gas leases includes all
oil and gas withdrawn
from a reservoir

2. "Production." Oil or gas that
is wasted is in a category
by itself, distinctly sep-
arable from "produc-
tion," when it is oil or gas
that is lost on the surface
or in the subsurface
through the negligence of
the lessee, i.e., without
the specific sanction of
the supervisor _

3. An oil and gas lease is ex-
tended by operation of
law for 2 years beyond the
expiration of its primary
term when actual drilling
operations were com-
menced on the lease (or
for the lease under a unit
plan) prior to the expira-
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tion of the primary term
and such operations are
being diligently prose-
cuted on the expiration
date, even though the
lease may also have pro-
duction at that time---- 198

REINSTATEMENT

1. The discretionary authority
granted to the Secretary
of the Interior by 30
U.S.C. § 188(d) (1970), to
reinstate oil and gas
leases terminated *for
failure to pay rental
timely, which leases are
eligible for extensions
under 30 U.S. C. § 226-1 (d)
(1970), because drilling
operations commenced
prior to the end of the term
of the lease and were being
diligently prosecuted at
that time, applies only to
oil and gas leases issued be-
fore Sept. 2, 1960.; An oil
and gas lease issued after
that date,:which has ter-
minated for failure to pay
rental timely, can be rein-
stated only under the
provisions of 30 U.S.C.
§188(c) (1970) -92

2. The provisions of 30 U.S.C.
§§188(b) and (c). (1970),
and decisions of the Board
discussing those provi-
sions, are generally ap-
plicable to both competi-
tive and noncompetitive
oil and gas leases on
which there is no well
capable of producing oil
or gas in paying
quantities - - ---- 92

3. An oil and gas lease which
has terminated by opera-
tion of law for failure
to pay the annual rental
timely may not be rein-
stated under 30 U.S.C.

OIL AND GAS IEASES-Continued
REINSTATEMENT-Continued : age

§ 188(c) (1970),: unless,
among other things, pay-
ment has been tendered
at the proper office within
20 days of the date due--- 92

RENTALS

1. The lessee of an oil and gas
lease, issued after Sept. 2,
1960, which has reached
the end of its primary
term, must submit the
rentalforthefirst year of
an anticipated extended
term under 30 U.S.C.
§ 226(e) (1970) on or
before the regular an-
niversary date of the
lease. Failure to submit
the rental timely will
result in the automatic
termination of the lease
by operation of law under
30 U.S.C. § 188(b)
(1970). Unless the lessee
can show that he is en-
titled to reinstatement
of his lease under 30
U.S.C. § 188(c) (1970),
he cannot obtain the
extension -91

2. An oil and gas lease is not
issued until it is signed
by the authorized officer;
the acceptance of first
.year's rental in advance
as required by regula-
tion does not create a
lease contract. Until lease
issuance, the Secretary
retains his discretion to
lease or not to lease a
given tract-

ROYALTIES

1. "Production.' "Production"
as used in all Federal oil
and gas leases -includes
all oil and gas withdrawn
from a reservoir ..

177

54

1098
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OIL AND GAS LEASES-Continued
ROYAlTIES-Continued

2. In the absence of a specific
statutory bar, such as is
found in secs. 18 and 19 of
the Mineral Leasing Act
of. 1920, royalty is due in
the "amount or value" of
all production from a
federal oil and gas lease,
including vented and
flared gas and gas or oil
leaked, spilled or used in
producing operations--

3. An assessment greater than
the normal royalty charge
may be Tequired for oil
and gas that are wasted--

4. "Production." Oil or gas that
is wasted is in a category
by itself, distinctly sepa-
rable from "production,"
when it is oil or gas that
is lost on the surface or in
the -subsurface through
the negligence of the
lessee, i.e., without the
specific sanction of the
supervisor

5. The loss through waste to the
lessor compensable under
30 OFr 260.20 is either
the royalty or the full
value and the choice be-
tween them is a matter
which iscommitted to the
sound exercise of the
supervisor's discretion--

6. Whereas 30 CFR 221.48 and
221.450 dlearly indicate the
lessee must pay royalty
on all production, -the
lessee is obligated to pay
'full value On all gas
waSted (221.35), and the
supervisor has no discre-
tion to collect less than
the 'full value 'of gas
wasted

7. The Oct. 4, 1976, Solicitor's
(pOpinion (M-36888), in
lfect, 'foufid that the 'See-

retary, by permitting ex-

iage

)IGEST 1099

OIL AND GAS LEASES-Continued
ROYATIES-Coniinued Page

emptions from royalty
requirements for oil and
gas used for production
purposes or unavoidably,
lost, was alienating the
royalty interest of the
United 'States on certain
leases without authority
to do so - ---

8. Court cases indicate that it is
in the Secretary's discre-

54 tion to apply the cor-
rected interpretation of
the statutes in the collec-
tion of additional royalty

54 retroactively or prospec-
tively based on equitable
considerations -- _-__

9. The Secretary is limited in
the exercise of this au-
thority only by the rule
of estoppel where 'the
application of the cor-
rected iterpretation of
law threatens to work a
serious injustice and if

64 the public's interest
would not be unduly
damaged: by the imposi-
tion o'f estoppel ___

TERMIMATION

1. The'lessee of an oil and gas
lease, issued after Sept. 2,
1960, which has reached
the end of its primary

64 term, must submit the
rental for the first year
of an anticipated ex-
tended term under 30
U.S.C. § 226(e) (1970),
on or before the regular
anniversary date of the
lease. Failure to submit
the rental timely will
result in the automatic
termination f the lease

64 * by operation of law under
30 U.S.C. § 188(b)
(1970). IJnless the lessee
can show that ;'he is
entitled to reinstatement
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OIL AND GAS LEASES-Continued
TEREVNATIOK-Contiaued Pa

of. his lease under 30
T.S.C. § 188(c) (1970),

he cannot, obtain the
extension - - -

2. The provisions of 30 U.S.C.
* §§188 (b) and (c) (1970),

and decisions ' of the
* Board discussing those
provisions, are generally
applicable to both com-
petitive and non competi-
tive oil and gas leases on
which there is no well
capable of producing oil
or gas in paying quanti-
ties --_-

3, "Can-ellation" and termina-
tion." The "cancellation"
and the "termination" of
oil and gas leases are

* separate, -distinct con-
cepts. Cancellation, re-
quires a specific act by
the Department author-
ized by various statutes.
Termination under 30
U.SC. §88(b) (1970),
is automatije, 'ocurring
by operation of law, when
the lessee fails, to py his
rental timely - 7

4. An oil and gas lease, is ex-
tended by operation of
1aw for 2 years beyond
the expiration of its
primary term when
actual drilling'operations
Were commenced on the
l ease (or for the lease
under a unit plan) prior
to the expirationd of the
primary term and such

, operations are being dili-
gently rosecutedWoh the
expiration , date,. even
though the lease May
also have production at
that time -1

UNIT AND COOPERATIVE AGREEMENTS

1YAn oil and gas lease is ex-
.. tended by operation of

law for 2 years beyond

OIL AND GAS LEASES-Continued
ge UNIT AND COOPERATIVE AGREE-,

MENTS-Continued - page

the' expiration of its
primary term when actual

in - drilling operations were
* commenced an the lease
(or for the lease under a
unit plan) prior tothe
expiration of the primary
term and such operations
are being diligently pros-
ecuted on the expiration
date, even though the
lease mny also have pro-
duction at at t timk - -198

OUTER CONTINENTAL SHELF'
LANDS ACT

(See also Oil and Gas Lases.)
GENERAILY

1. In order to constitute -a clear
and definite ofer,, bid

, for an outer- continental
.shelf oil-. ,d gas ease
-must a dequately identify
the. tract whichAs -the
,subject, of the bid.- . 114

-2. It is not the responpibility of
-Bureau of La nd Manage- .
ment emplyees tg de-

,Lcipher am~biguouis bids.f or
92 , outer continental helf

oil and gas leases in-order
: to save the. bidderfrom

the -consequences: of Is
own negligence. A ;bid
which . was-, apparently
intended for one tract

-and contains dataappro- '
pniate for. that tract, b.ut
identifies a different tract
as the subject',of the bid,

- is properly considered,
and rejected as too low,

., for the identified tr4,t= 114
3. A rejected bid in an outer

- continental shelf oil and
gas lease sale may be re-

i8 .considered and accepted-
when it -is in the public
interest. to, do so. The
essential -elements-in al-
lowtingsuch areconsidera-

1100
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OUTER CONTINENTAL SHELF-
LANDS ACT-Continued

GENERI~ALLY-COntinut .Page

tion are the fairness and
impartiality of .the .sale
toward all bidders. In a
situation where a bid was
initially rejected, as too
low for the tract identified
in the bid.and the bidder
immediately requests re-
consideration because, he
intended to bid for a
different tract; where the
tract number stated in

-the.: bid. corresponds to,
the block.number of the
intended tract, where all
other relevant data in the
bid:corresponds. to -the
intended tract :and only
to. the intended tract, and
where no -other- person
submitted- a bid. for the

. intended, tract, it - is
proper to -reconsider the
bid.to:det.ermine if it is-in

. the: public 'interest to
-accept the; bid -for the
-intended tract_- tm-t 115

OIl AND GAS LEASES-

1. "Production." "Production"
as used in all Federal oil -

and gas leases includes all
oil and gas withdrawn -
from a reservoir 54

2. In the absence of a specific.
statutory balt such as is " -

X 'found in secs. 18 and 19
of the Mineral 'Leasing
Act of 1920, royalty is
'due in the amount or
"value" of all production
from a fedefal oil and gas
lease, including vented

-and -flared gas and gas r
o il leaked, spilled or used
in:producing' oerations 54

3. An assessment' greater than
the normal royalty charge
may 'be required for' oil
and gas that are wasted- 54

4. "Production." Oil or gas that
is wasted isin a category

OUTER CONTINENTAL SHELF
LANDS ACT-Continued

O1I AND GAS LEASES1-Continued

by itself, distinctly, sepa-
rable from "production,"
.when it is oil or gas that
is lost on the surface or in
the subsurface, through
the negligence of the
lessee, i.e., without. the
specific sanction of. the
supervisor ___

5. The loss through waste to the
lessor compensable under
30 CFR 250.20 is either
the royalty or-.the full
value and the choice-
between them is a matter
which is committed to the
sound exercise of 'the
supervisor's discretion-__

6. The interpretation of the
Mineral Leasing Act of
1920 set forth in the
Oct.. 4, 1976,. Soicitor's

. Opinion (M+36S88) is
compelled by the statute-

' '7. Terms of an oil and gas' lease
inconsistent with the stat-
uteare equally as intalid
as a regulation which

'operates to create a rule
. out of harmony with the

statute _
S. A lessee gains no- rights

through a lease which
could not be 'bestowed
lawfully, since regulations
or lease terms-inconsistent
with the statute are in-
valid -- .- -

9. The involuntary invalidation
of -a lease term does not
amount to pro -tanto can-
collation of the lease---

10. The'Oct. 4, 1976, Solicitor's
Opinion (M-36888), in
effect,, found' that the
Secretary, by permitting
exemptions -from royalty
requirements for oil and
gas used for. production
purposes' or unavoidably
lost, was alienating the

1101
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OUTER CONTINENTAL SHELF LANDS
ACT-Continued

OIL AND GAS IEBASES-Continued rage
royalty interest of the
United States on certain
leases without authority
to do so -171

11. Court cases indicate that it
is in the Secretary's dis-
cretion to apply the cor-
rected interpretation of
the statutes in the col-
lection of additional
royalty retroactively or
prospectively based on
equitable considerations- 171

12. The Secretary is limited in
the exercise of this au-
thority only by the rule
of estoppel where the
application of the cor-
rected interpretation of
law threatens to work a
serious injustice and if
the public's interest
would not be unduly
damaged by the imposi-
tion of estoppel -171

PATENTS OF PUBLIC LANDS
GENERALLY

1. In determining what land is
conveyed under patents
or grants of public land
bordering a meandered
watercourse, the general
rule is that the waterline
itself, not the meander
line, constitutes the
boundary. There is an
exception where the-me-
ander line may constitute
the boundary between
lands omitted from the
survey and the water-
course if fraud or gross
error is shown in the
survey. This exception is
-only applicable to limit
the boundary of the sur-
veyed lots on the side of
the watercourse where
the omitted land is

PATENTS OF PUBLIC LANDS-Con.
GENERALLY-Continued Page

shown. It does not apply
to a lot on the opposite
side of the watercourse
from the omitted land so
as to pass title to the
omitted land with title
to the lot on the opposite
side. The waterline would
remain the actual bound-
ary of that lot _- ___ 276

PHOSPHATE LEASES AND PERMITS
PERMITS

1. A prospecting permit for
phosphate cannot be is-
sued for land subject to a
claim. If a prospecting
permit for phosphate pur-
ports to cover land sub-
ject to a mining claim, it
is invalid as to that land.
Consequently, in demon-
strating a discovery of a
valuable deposit of phos-
phate in land subject to
a prospecting permit, the

- permittee must exclude
any phosphate in land
covered by a mining
claim __-- --

PUBLIC LANDS
(See also Boundaries, Surveys of

Public Lands.)
GENERALLY

1. Under the Supremacy Clause,
U.S. Const., art. VI, c. 2,
federal laws, including
federal grazing regula-
tions, override conflict-
ing state laws with re-
spect to public lands-_

ADMINISTRATION

1. The administrative treatment
of. land as reservation
land under the jurisdic-
tion of the Bureau of
Indian Affairs for many
purposes is not disposi-
tive of the status of the
,land in the face of clear
legislation demonstrating

442

476
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PUBLIC LANDS-Continued
ADfINISTRAI-- Continued -

that it was absolutely
ceded, even without con-
flicting administrative
treatment of the lands as
public domain or under
the jurisdiction of the
Reclamation Service. The
D Department has the a-
thority to resolve dis-

; putes and correct errors
in the status of lands
'within its jurisdiction_.

LEASES AND PERITS

1. Under 30 U.S.C. § 262 (1970),
a valuable deposit -,of
sodium must be leased
competitively even
though the Geological
Survey determination
-that lands are so known
may have been made
subsequent to 4pellant's

' filing of its application._

RIPARIAN RIGHTS

1. In determining what land is
conveyed under patents
or grants of public land
bordering a meandered
Watercourse? the general
rule is that the waterline
itself, not the meander
line, :constitutes. the
boundary. There is an
exeeption where the me-
'ander line may consti-
tute the boundary
betwe'en -lands omitted'
from the survey -and the
watercourse, if fraud or
'gross error is shown in the
survey. This exception is
oally applicable to limit

'the boundary 'of 'the sur-
veyed lots on the side of
the watercourse where
the omitted land is shown.
It does not apply to a lot
on the opposite side of the
watercourse from the
omitted: land so as to pass
title to the omitted land

PUBLIC LANDS-Continued
'age RIPARIAN RIGHTS-Continued Page

with title to the lot on the
opposite side. The water-
line would remain the
actual boundary of' that
lot _---- ---- ---- - 276

RECLAMATION LANDS
GENERALLY

1. Sec. 25 of the Act of Apr. 21,
1904, which authorized
the application of the
Reclamation Act of 1902
to the Yuma Indian
Reservation, did not re-

'peal by implication sec.
17 of the Act of Aug. 15,
1894, which provided for
the cession, reclamation
and allotment' of the
Reservation, and is in no
way inconsistent with the
1894 Act

342
RES JUDICATA

1. Where a state swampland
selection 'has been re-
jected on the ground that
the land selected has been
disposed of, but in fact
that land was available to
the state, the judgment
is valid and binding until
set aside. 'Since the Secre-
tary has jurisdiction to
determine whether the land
selected- is available, he
has jurisdiction' to decide
erroneously. The erro- '
neous decision will not be
set aside where the state
did not appeal and the
decision has remained
unchallenged for over

100 years, the state it-
self sold the land to a

color of title applicant's
predecessor, and an ad-
verse right has inter-
venedf ' _- 421

254-916-78-10
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RULES OF PRACTICE
(See also Federal Coal Mine

Health and Safety Act of 1969,
Hearings,, Indian Probate.)

APPEALS

Generally,

1. Where a state swampland se-
lection has been rejected on
the ground. that the'land
selected has been disposed
of, but in fact that land
was available to the state,
the: judgment is valid
and: binding.: until set
aside. Since the Secretary
'has. ,jurisdiction to de-
termine whether the land
selected is available he
has jurisdiction to decide
erroneously., The' errone-
ous decision will not be
set aside where the state
did, not appeal and the
decision' has remained un-
challenged for over 100
years, the state itself
sold the land to a color of

- title_ applicant's pred-
ecessor,. and an ad-
verse right, has inter-
vened______ _

Answers
1. Motion- for quantum hearing

will be allowed when the
Government admitted li-
ability on certain claims
in. the Answer and the
first hearing was limited
to entitlement …

Burden of Proof.
1. A mining claimant must

prove a- discovery under
the prudent. man test,
including that the mineral
can be extracted, re-
moved and marketed at
a profit ____--_--__

2. Claimant hasthe burden of
'proof of extra work and
failed to establish' that
in 'placing 'utility lines

'the actual 'work: per-
; - , formed differed from con-

tractually required work

RULES OF PRACTICE-Continued
APPEALS-Continued

Burden of Proof-Continued

3. An 'appeal is dismissed as
untimely when it was not

Page filed: within 30' days of
the date on, which the
contracting offier's final
decision was received by
a person Who-was! not
employed by the appel-
lant but who was au-
thorized; -to receive his
mail during the 6 weeks
the appellant was away
on vacation.. While the
appellant .denied that
such person. was, au-
thorized to sign return
receipt forcertified mail,
the Board noted that no
question of authority to
sign for certified mail had
been raised iia the con-
tractor's letter requesting
an extension in the time
for filing the appeal and
that no such queti6n was
raised until the Govern-
ment s mnotion'to dismiss

421 the instant appeal was
filed.:

Discovery .
1. The parties are -entitled to

discover all documents
not privileged which are
reasonably likely tolead
to admissible evidence

[019 and do not cause a burden
disproportionate, to . the
probable benefit from.,the
requested discovery tak-
ing into account the size

'of the claims involved
and their nature as well
as the nature of. the

282 defenses,

829

Dismissal
1. An appeal taken by a sub-

contractor in its-' own
name is ' dismissed- where
the Board finds the sub-
contractor has' no stand-
ing to invoke the provi-

Page

969
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RULES OF PRACTICE-.Continued
APPEAIS-Continued

Dismissal-Continued '

sions of the Disputes
Clause as a means of
securing an adjudication
by the Board of the rights
-and obligations of the
contesting parties ______

2. An appeal is dismissed where
the. prime contractor has
stated that, nothing will
be done to further an
appeal taken by asub-
contractor in its own
.name and the Board finds
.that the action of the
prime -contractor in giv-
ing-the. Government writ-
ten notice of a potential
claim of changed condi-
tions by the subcontrac- 

s tor and any: statements
-made by the prime con-
.tractor-endorsing the po-
: tential -claim- at the time
-such notice was: given
* are- not a- sufficient basis
.upon-e which: to ground
jurisdiction over the ap-
-.peal

3. The Government's motion to
-dismiss an appeal because
of the failure of the con-
'tractor to: give the 20-day

- written notice required
by the Changes clause is
denied, where the Board
finds: that- there was
timely notice with respect
to-som of the costs on

-'which the claim is based
-and that the hearing to
-be held may 'show that
-some, or all of the remain-

:-- ing costs fall within other
recognized exceptions to
the strict application of

' the 20-day cost-limitation' 
provsion- -----------

4. A contractor's claim for ad-
ditional costs. attributed
to the Government's de-
lay in requesting contem-

RULES OE PRACTICE-Continued
APPEALS-Continued

Page Dismissal-Continued Page

plated installation serv-
ices under a contract

- calling for the furnishing
of governors for hydraulic
turbines is dismissed for

119 . , want of jurisdiction where
the Board' finds that the
claim asserted is' not re-

- dressable' under the
Changes' clause of Stand-
ard Form 32 (Supply
-Contract)" or under the
' special Suspension'of De-

- liveries' ' (or Services)
clause which reserves to
the Government the right
to suspend services and
preservesthe' contractor's
right to make claim there- --

- for but fais to provide
- that 'any costs attribu-

table to such suspension
shall be recoverable by
way of an adjustment to

'' the contract price 924
5. A Government motion to dis-

miss an appeal is denied
119 where the grou'nd for the

motion is tha t the con-
tractor failed to raise its
allegations before the
-dontracting ofcer prior
to filing its appeal but the
.board finds that the con-

- tracting officei did have
an opportunity to pass
upon the principal allega-
tions of the contractor

: - prior to. rendering his -

decision. --- 967

6. An appeal is dismissed as :un-
-timely. _when it was not

filed within 30 daysof the
date on- which the- con-
tracting offidet's' final; de-
cision:was received by. a

296 -- person who was not em-
ployed by the ;appellant -
but who was authorized
to receive his mai during
the, 6 weeks the apellant
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APPEALS-Continued

Dismissal-Continued 'Page

was away on vacation.
While the appellant de-
nied that such person was
authorized to sign a re-
turn receipt for certified
mail, the Board noted
that no question of au-
thority to sign for certi-
fied mail had been raised
in the contractor's letter
requesting an extension
in the time for filing the
appeal and that no such
question was raised until
the Government's motion
to dismiss the instant ap-
peal was filed. _- _ 969

7. A motion to dismiss an ap-
peal is granted when the
appellant had failed to file
an appeal within 30 days
of the date on which the
contracting officer's final
decision was received. Re-
spectilg the contractor's
argument that the 30-day
time limit should be
waived, the Board noted
that 'the right to extend
the time for 'filing a no-
tice of appeal had been
specifically excepted from
the grant of authority to
the Board as set forth in
the regulations governing
board proceedings - 969

Effect of
1. Notice of appeal of all issues

in a contracting officer's
decision puts all the issues;
contained therein 'at is-

sue" before the IBCA
until the parties state the
issues~ then i dispute in

:* the Complaint and
-Answer -1019

Extensions of Time
1. A motion to dismiss an

appeal is granted when
the appellant had failed

RULES OF PRACTICE-Continued
APPEALS-Continued

Extensions of Time-Con.
to file an appeal within
30 days of the date on
which the contracting
officer's final decision was
received. Respecting the
contractor's ar gument
that the 30-day time
limit should be waived,
the Board noted that the
right to extend the time
for filing a notice of
appeal had been specif-
ically excepted from the
grant of authority to the
Board as set forth in the
regulations governing
*board proceedings

Failure to Appeal
1. Where a state *swampland

selection has been re-
jected onthe ground that
the land selected has been
disposed of, but in fact
that land was available
to the state, the judgment
is valid and binding until
set aside. Since the Secre-
tary has jurisdiction to
determine whether the
land selectedi is available,
he has jurisdiction to
decide erroneously. The
erroneous decision will
not be set aside where the
state did not appeal -and
the decision has remained
unchallenged for over 100
years,: the stateitself sold
the land to a color of title
applicant's predecessor,
and an adverse right has
intervened-

Hearings
1. The obligation for proving a

valid color of title claim
is upon the claimant.
Where a claimant has
alleged facts which,' if
proved, may establish her

color of title, the Board of

1106

Page
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RULES OF PRACTICE-Continued
APPEALS-Continued

Hearings-Continued
Land Appeals may order
a factfinding hearing pur-
suant to 43 CFR 4.415

2. Motion fot quantum hearing
will be allowed when the
Government admitted li-
ability on certain claims
in the Answer and the
first hearing was limited
to entitlement ---_

3. Request that hearing of; a
substantial complex ap-
peal be limited to "en-
titlement," will not be
construed to be a waiver
of right to hearing on
"quantum" absent a clear
record that the request
was so intended - -

4. Motion for reconsideration
is granted where oiginal
ruling that hearing will be
limited to entitlement
may have contributed to
lack of evidence at the
hearing and where issues
included complex ques-
tion of concurrent fault
and damages _

motions
1. The Government's motion to

dismiss an appeal because
of the failure of the con-
tractor to give the 20-day
written notice required
by the Changes clause
is denied, where the
Board finds that there
was timely notice with
respect to some of the
costs on which the claim
is based and that the
hearing to be held may
show that some or all of
the remaining costs fall
within other recognized
exceptions to the strict
application of the 20-day
cost-limitation provision

RULES OF PRACTICE-Continued
APPEALS-Continued

SPage ; Motions-Continued
2. The Government's motion

for reconsideration, which
277 advanced a number of

arguments designed to
;to show that the Govern-
ment's interpretation of
the contract was reason-
able, provides no reason
for overturning the

1019 Board's principal decision
which applied the rule of
contra proferent em. The
Board, having previously
found that appellant's
interpretation was reason-
able, now affirms its
principal decision since
the rule requires inter-

1019 pretation against the
drafter of a document
to resolve an ambiguity
even if each party's in-
terpretation is reason-
able ------

3. Motion for a protective order
to prevent the disclosure
of pre-award technical
discussions: with bidders

1020 in a two-step 1FB un-
supported by affidavits
that the information fur-
nished was (a) a trade
secret and was (b) fur-
nished in confidence, was
denied, but the Govern-
ment is nevertheless given
45 days to file affidavits
by< the bidders on these;
and other issues-

4. A Government motion to
dismiss an appeal is
denied where the ground
for the motion is that
the contractor failed to
raise its allegations before
the contracting dofficer
prior to filhtg its appeal
but the board finds that
the contracting officer

296 did: have an oppoirtunity

1107
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RULES OF PRACTICE-Continued
APPEALS-Continued

Motions-Continued
to pass upon the principal
allegations of the contrac-
tor prior.to rendering his
decision 7 _-___-_

5. An appeal, is dismissed as
untimely when it was not
filed within 30 days of
the date on which the
contracting. officer's final
decision was received by
a person who was not
employed by the appel-
lant but who was au-
thorized to receive his
mail during the 6 weeks
the appellant was away
on vacation. While the
appellant denied that
such -person was author-
ized to sign a return
receipt for certified mail,
the Board noted that no
question of authority to
sign for certified mail had
been raised in the con-
tractor's letter requesting
an extension in the time
for filing the appeal and
that no such question
was raised until the Gov-
ernment's motion to dis-
miss the instant appeal
was filed _------ __

6. A motion to. dismiss an ap-
peal is granted when the
.appellant had failed to file
an appeal within 30 days
of the date on which the
contracting officer's final
decision was received.
Respecting the contrac-
.tor's argument that the
30-day time limit should
be waived, the Board

..noted that the right to
extend the time for filing
a notice of appeal had
been specifically excepted
from the grant. of au-
thority to the Board as

Page
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RULES OF PRACTICE-Continued
APPEAIS-Continued

,Motions-Continued

set forth in the regula-
tions governing board
proceedings _- _

7. Motion for quantum healing
will be allowed when the
Government admitted
liability on certain claims
in the Answer and the
first hearing was limited
to entitlement _- _

S. Motion for reconsideration
is granted where original
ruling that hearing will
be limited to entitlement
may have contributed to
lack of evidence at the
hearing and where issues
included complex ques-
tion of concurrent fault
and damages __

Notice of Appeal
1. A Government motion to

dismiss an appeal is
denied where the ground
for the motion is that the
contractor failed to raise
its allegations before the
contracting officer prior
to filing its appeal but the
board finds that the con-
tracting officer did have
:an opportunity to pass
upon the principal alle-
gations of the contractor
prior to rendering .. his
decision _----- _-_-_

2. Notice of appeal of all issues
in a contracting officer's
decision puts all the issues
contained therein "at is-
sue" before the IBCA
until the parties state the
issues then in dispute in
the Complaint and An-
swer .-- - -- - -- -

Reconsideration
1. The Government's motion for

reconsideration, which
advanced a number . of
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RULES OF PRACTICE-Continued
APPEALS-Continued

Reconsideration-Continued
arguments designed to
show that the Govern-
ment's interpretation of
the ontract was reason-
able, provides no reason
for overturning the
Boai d's principal decision
which applied the rule of
contra proferentem. The
Board, having previously
found that appellant's in-
terpretation was reason-
able, now affirms its
principal decision since
the rule requires inter-
pretation against the
drafter of a document to
resolve an ambiguity even
if each party's interpre-
tation is reasonable

2. Upon reconsideration, the
Board finds that where
the Government issues
an "Extra Work Order"
under a "force account"
provision for minor extra
work not provided for in
other pay items, at
agreed on rates, the con-
tractor is entitled to be
paid for inefficiency, re-
work costs and delay
costs, when moisture
causes borrow material
placed under the extra
work order, to become
muddy. However, the ap-
pellant's failure to, give
prompt notice of the
*claim under the force
account provision caused
the Government to order
added Ipay item work,
thus the claim must be
reduced by the amount of
added pay item payment

3. Motion for quantum hearing
will be allowed when the
Government admitted
liability on certain claims
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RULES OF PRACTICE-Continued
APPEAlS-CortinulEd

Reconsideration-Continued-
in the Answer and the
first hearing was limited
to entitlement ____

4. Request that hearing of a
substantial complex ap-
peal be limited to
"entitlement," will not
be construed to be a
waiver of right to hearing
on "quantum" absent a
clear record that the
request was so intended__

5. The findings and determina-
tions of the contracting
officer which have been
appealed become some
evidence to be considered
and weighed by the
Board together with all
the other evidence in the
record, when the appeal
is decided by the Board_

6. Motion for reconsideration is
granted where original
ruling that hearing will be
limited to entitlement
may have contributed to
flack of evidence at the
hearing and where issues
included complex ques-
tion of concurrent fault
and damages -

Standing to Appeal
1. An appeal taken by a sub-

contractor in its own
name is dismissed where
the Board finds the sub-
contractor has no stand-
ing to invoke the pro-
visions of the Disputes
Clause as a means. of
securing an adjudication
by the Board of the rights
and obligations of the
contesting parties_

2. An appeal is dismissed where
the prime contractor has
stated that nothing will
be dne to: further an
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RULES OF PRACTICE-Continued
APPEALS-Continued

Standing to Appeal-Can.
appeal taken by a sub-
contractor in its own
name and the Board
finds that the action of
the prime contractor in
giving the Government
written notice of a poten-
tial claim of changed
conditions by the sub-
contractor and any state-
ments made by the prime
contractor endorsing, the
potential claim at the
time such notice: was
given are not a sufficient
basis upon which to
ground jurisdiction over
the appeal _--__-_-_

Statement of Reasons
1. The Government's motion for

reconsideration, which
advanced a number of
arguments designed to
show that the Govern-
ment's interpretation of
the contract was reason-
able, provides no reason
for overturning the
Board's principal decision
which applied the rule of
contra proferentem. The
Board, having previously
found that appellant's
interpretation was rea-
sonable, now affirms its
principal decision since
the rule requires inter-
pretation against the
drafter of a document to
resolve an ambiguity even
if each party's interpreta-
tion is reasonable _- __

2. A Government motion to dis-
miss an appeal is denied
where the ground for the
motion is that the con-
tractor failed to raise its
allegations before the con-
tracting officer prior to
filing its appeal but the
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RULES OF PRACTICE-Continued
APPEALS-Continued

Statement of Reasons-Con.
board finds that the con-
tracting officer. did have
an opportunity .to pass
upon the principal allega-
tions of' the contractor
prior to rendering his
decision _- - - -_ - -

Timely Filing
1. An appeal is dismissed as un-

timely when it was not
filed within 30 days of the
date on which the con-
tracting officer's final de-
cision was received by a
person who was not em-
ployed by the appellant
but who was authorized
to receive his mail during
the 6 weeks the appellant
was away on vacation.
While the appellant de-
nied that such person was
authorized to sign a re-
turn receipt for certified
mail, the Board noted
that no question of au-
thority to sign for certi-
fied mail had been raised
in the contractor's letter
requesting an extension
in the time for filing the
appeal and that no such
question was raised until
the Government's motion
to dismiss the instant ap-
peal was filed _-_-_

2. A motion to dismiss an appeal
is granted when the ap-
pellant had failed to file
an appeal within 30 days
of the date on which the
contracting officer's final
decision was received. Re-
specting the contractor's
argument that the 30"day
time limit should be
waived, the Board noted
that the right to extend
the time for filing a notice
of appeal had been spe-
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RULES OF PRACTICE-Continued
APPEALS-Continued

Timely Filing-Continued
cifically excepted from
the grant of authority
to the Board as set forth
in the regulations gov-
erning board proceed-
ings

EVIDENCE

1. In a Government contest
challenging the validity
of mining claims located
for a clay-type material,
an adequate prima facie
case is established where
there are expert witness
opinions that the deposit
is only a common clay or
shale and it cannot meet
refractory standards. The
contestees then must go
forward with evidence to
rebut the Government's
case with a preponder-
ance of the evidence ---

2. After holding a hearing pur-
suant to the Administra-
tive Procedure Act, an
Administrative Law
Judge may properly find
that a person has com-
mitted a grazing trespass
if. that finding is in
accordance with and sup-
ported by reliable, proba-
tive, and substantial evi-
dence. Because a grazing
trespass proceeding is not
a criminal proceeding, it
need. not be proved
beyond a reasonable
doubt that a particular
individual committed the
trespass .------__

3. When 33 percent of the
available forage in a
grazing allotment is on
federal land and the re-
mainder is on private
land, it is appropriate to
find that 33 percent of
the forage consumed by

rage
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RULES OF PRACTICE-Continued
EVIDENCE-Continued

cattle throughout the al-
lotment was federal for-
age, in the absence of
evidence to the contrary.

4. The Government has the
burden of proof that the
contractor failed to de-
liver the goods. The con-
tractor has the burden of
proof that its failure was
excusable. Where the only
evidence of excusability
was a letter from the con-
tractor saying that it
was delayed by delays in
procurement of compo-
nents and unexpectedly
slower rates of system
checkout and software
debugging, the contractor
has not carried its burden
of proof of excusability
and the appeal is denied

5. Motion for reconsideration
is granted where original
ruling that hearing will
be limited to entitlement
may have contributed to
lack of evidence at the
hearing and where issues
included complex ques-
tion of concurrent fault
and damages

HEARINGS

1. There is no constitutional
right to a jury trial in
an administrative pro-
ceeding such as a grazing
trespass hearing

2. Administrative hearings re-
quired in grazing trespass
cases are not an unlawful
exercise, of judicial power
and meet constitutional
requirements and the
standards of the Admin-
istrative Proce dure Act.
The constitutional re-
quirement of due process
is not violated merely

-1111
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RULES OF PRACTICE-Continued:
. REARIHGS-Continued 'Page

because an Administra-
tive Law. Judge, is em-
ployed by the Depart-
ment of the Interior - 476

SUPERVISORY AUTHORITY OF THE SECRETARY

1. A motion to dismiss an appeal
is granted when -the ap-
pellant had failed to file an
appeal within 30 days of
the date on which the
contracting officer's final
decision was received.
Respecting the con-
traetor's argument that
the 30-day time limit
should be waived, the
Board noted that the

- right to extend the time
for filing a notice of ap-
peal had been specifi-
cally excepted from the
grant. of authority to the

* Board as set forth in the
regulations governing
board proceedings - __-_ 969

WITNESSES

1. The Government failed to
show that a rejected wall
did not conform to the
plans and specifications--

SECRETARY O THE INTERIOR

1. The Department of the In-
terior does not have the
authority to modify a sta-
tute ratifying an agree-
ment with an Indian
tribe on the grounds of
fraud or coercion in
the execution of the
agreement _--- __

2. Pursuant to the Property
Clause of the U.S. Const.
art. IV, § 3, cl. 2, Con-
gress has enacted the Tay-
lor Grazing Act, 43 U.
S.C. §315. et seq. (1970),
and other statutory au-
thority which empower
the Secretary of the In-
terior to define what con-

829

1

SECRETARY OF THE INTERIOR-Con.
Page

duct constitutes a grazing
trespass and to deter-
mine whether or not an
individual hasc.ommitted
a trespass __-_-_

3. Under the Supremacy Clause,
U.S. Const., art, VI, el.
2, federal laws; including
federal grazing regula-
tioins, override conflicting
state laws with respect
to public lands

SODIUM LEASES AND PERMITS
GENERALLY

1. A silicate will be considered
to be a sodium silicate
and subject to- disposal
under the Mineral Leas-
ing Act either where the
sodium within the de-
posit is commercially val-
uable or where the sodium
is essential to the exis-
tence of the mineral __

LEASES

1. Under 30 U.S.C. § 262
(1970), a valuable deposit
of sodium must be
leased competitively even
though the Geological
Survey; determination
that lands are so known
may have been made
subsequent to appellant's
filing of its application---

2. Under 30 U.S.C. §§ 162 and
262 (1970), valuable de-
posits of sodium * com-
pounds are not open to
location and disposition
under the mining laws,
but may be disposed of
only under the Mineral
Leasing Act, except for
certain claims under 43
CFR 3501.1-1(b), exis-
tent at passage of Min-
eral Leasing Act of 1920
which have since been
maintained in accordance
with statute and regula-
tion _-- -- - _--- -
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SODIUM LEASES AND PERMITS-Con.
PERMTS rage

1. Under 30 U.S.C. § 262 (1970),
a-valuable deposit of so-
dium must be leased com-
petitively even though
the Geological Survey
determination that lands
are so known may have
been made subsequent to
appellant's filing of its
application -- __-_- 342

2. Under 30 U.S.C. §§ 162 and
262 (1970), valuable de-
posits of sodium com-
pounds: are not open to
location and disposition
under the mining laws,
but may be disposed of
only under the Mineral
Leasing Act, except for
certain claims under 43
CFR 3501.1-1(b), exis-
tent at passage of Mineral
Leasing Act of 1920 which

..have since been main-
tained in accordance with
statute and regulation__ 342

STATE GRANTS
1. Although a grant to a state

pursuant to the Swamp
Land Act of 1849 or 1850
is a grant in praesenti, in
that the state is immedi-
ately vested with an in-
choate equitable title, the
legal title does not pass
until the Secretary has
determined that the land
is swamp in character and
otherwise available for
disposition _-_ -__ 421

STATE LANDS
1. If the intent of the United

States in administering
lands now comprising a
state was clearly to re-
serve the bed of a river
for some particular pur-
pose, then that intent,
embodied in an appropri-
ate legislative or admini-

STATE LANDS-Continued
strative act, results in
exclusion of the riverbed
from lands passing to the
state upon statehoodt_

STATE LAWS
1. Under the Supremacy Clause,

U.S. Const., art. VI, cl. 2,
federal laws, including
federal grazing regula-
tions, override conflicting
state laws with respect
to public lands-

STATUTORY CONSTRUCTION
ADMINISTRATIVE CONSTRUCTION

1. The administrative treatment
of land as reservation
land under the 'jurisdic-
tion of the Bureau of
Indian Affairs for many
purposes is not dispdsitive
of the status of the land
in the face of cleat legis-
lation demonstrating that
it was absolutely ceded,
even without conflicting
administrative treatnent
of the lands as public
domain or under the
jurisdiction of the Rec-
lamation Service. The
Department has the
authority to resolve dis-
putes and correct errors
in the status of lands
within its jurisdiction--

IMPLIED REPEALS

1. Sec. 25 of the Act of Apr. 21,
1904, which authorized
the application of the
Reclamation Act of 1902
to the Yuma Indian Res-
ervation, did not repeal
by implication sec. 17 of
the Act of Aug. 15, 1894,
which provided for the
cession, reclamation and
allotment of the Reser-
vation, and is in no way
inconsistent with the 1894
Act _
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SURVEYS OF PUBLIC LANDS
GENERALLY

1. In determining what land is
conveyed under patents
or grants of public land
bordering a meandered
watercourse, the general
rule is that the waterline
itself, not the meander
line, constitutes the
boundary. There is an
exception where the
meander line may con-
stitute the boundary be-
tween lands; omitted from
the survey and the water-
course. if fraud or gross
error is* shown in the
survey. This exception is
only applicable to limit
the boundary of the sur-
veyed lots on the side of
the watercourse where
the omitted land is
shown. It does not apply
to a lot on the opposite
side of the watercourse
from the omitted land so
as to pass title to the
omitted land with title
to the ot on the opposite
side. The waterline would
remain the actual bound-
ary of that lot _- _

SWAMPLANDS
1. Although a grant to a state

pursuant to the Swamp
Land Act of 1849 or 1850
is a grant in praeesent, in
that the state is immed-
lately vested wit'h an
inchoate equitable title,
thelegaltitle does not pass
until the eeretary has
determined that the land
is swamp in character and
otherwise available for
disposition - - -

2. Where a state swampland
selection hasbeen rejected
on the ground that he
land selected has been dis-
posed of, but-in fact that

SWAMPLANDS-Continued
rage land was available to the

state, the judgment is
valid and binding until set
aside. Since the Secretary
has jurisdiction to deter-
mine whether the land
selected s available, he has
jurisdiction to decide erro-
neously. The erroneous de-
cision will not be set aside
where the state did not
appeal and the decision
has remained unchalleoged
for over 100 years, the
state itself sold, the land
to a color of title appli-
cant's predecessor, nd
an adverse right has

276

421

intervened - -
3. A color of title claim stem-

ming from a tax sale by a
state in 1900 to a color of
title applicant's predeces-
sor in interest on which
taxes have since been
paid is an adverse claim
sufficient to warrant the
Department in not set-
ting aside a 1853 deci-
sion eroneouslyvrejecting
a swampland selection or
from not giving a new
state selection priority
over the color of title
application-

TRESPASS
GENERALLY

1. One who grazes livestock in a
grazing: allotment with-
out authorization prior to
the issuance of a license
commits a grazing tres-
pass-

2. Where there is a final admin-
istrative determination of
the assessment of dam-
ages for a grazing trespass
by a licensee, no license
or permit should there-
after e issued or re-
newed -until payment of

- the assessed amount -_- 
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TRESPASS-Continued
'GENERALLY-Continued I

3. Pursuant to the Property
Clause of the U.S. Const.

-art. IV, § 3, cl. 2, Con-
'gress has enacted the
Taylor Grazing Act, 43
U.S.C. § 315 .et seq.

: -(1970), and other' statu-
* tory authority which em-
power the Secretary of
the -Interior to define
-what conduct constitutes
* a grazing trespass and to
determine whether or not
an.. individual has com-
mitted a trespass---

4. There is no constitutional
right to a jury trial in an-
administrative proceed-
ing such as a grazing

*.trespass hearing .
5. Where cattle are admitted to

an allotment at the begin-
-ning of the 'usual grazing
season blt prior to the
issuance of a license for
that season, and payment
is later made by a check
-which recites that it is
"payment in full for' 1975
grazing fee," the Bureau
of Land -Management
-may properly deposit the
check, allotting part 'of- 
the proceeds for .the graz-
ing license for, the rest of
the season7 and deposit
the remainder of 'the
proeceds in a suspense
account.. pending resolu-
tion. of the trespass. Such
action indicates that the
check was not accepted
insettlement of:the tres-
pass. damages, .and cash-
ing the check does not
constitute an accord and
satisfaction of the tres-

- . TRESPASS-Continued : ' - : ' i-
age MEASURE OF DAMAGES-Continued f _Tage

475

476

- pass damages_- 476
MEASURE OF DAMAGES , : e . . -

1. Under' existing regulations, :
where a grazing trespass
is- ndt clearly ' willful,

damages' are to be com-
puted at the rate- of $2
per AUM of federal for-

-age consumed !or; the
commercial rate, which-
ever is greater ---- ' 475

2. When 33 percent of I the
available: forage- in a
grazing allotment is on
federal land-and the re-
mainder- is on' private
land,: it is appropriate to
find that 33 percent of
the forage :cdnsumed: by

'cattle throughout the al-
lotmhent Was' federal for-
age,: -in: the absence of
evidence to the contrary- 475

WATER ANDe WATER RIGHTS,
GENERALLY

1. One challenging the accuracy
of an appraisal' of 'water
based' on fair-market
value- mfust sho'w by sub-
stantial evidence the na-
ture of the ale'ged error;
where the 'apprgisa 'has
been conducted in ac-

cordance with generally
accepted appraisal prin-
ciples, allegations of'error
unsupported by evidence
will be given little'''
weight '' - 87

2. An attempted'adjudication of
federal water rights will
not be ecognized where
the state couil41) lacked
'jrisdtction ' ov the
'United- Stat6s' for failure
to serve; process 'upon the
Attorney 'Gteneral of the
United States ' r his
designated epres'tiative

pursuant to' 43' U.S.C.
§ 666(b) @4070);- and 2)

InLacked.: jurisdiction over
the: isubject matter for
failure of: the :litigation to
cOnfornr to the require-
.ments of a general litiga-

111:5
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WATER AND WATER EIGHTS-Con. . -
GENERAILY-Continued rage

tion of . all water rights
pursuant to 43 U.S.C.
§ 666(a) (197O)_ _ 87

3. A lessee. of the water from a
welLowned by the federal

: government, who agrees
that his use of the water
will not -be used as a
basis for -obtaining a per-
manent water right and
who nevertheless pro-
ceeds to try to obtain a
water right-in state court
based on that use, will be
estopped from asserting
any resulting. decree of
the state court for any
purpose- 88

FEDERALLY RESERVED WATER RIGRTS

1. Where .a waterhole and the
surrounding land were
withdrawn, pursuant to
both an Executive Order
-and an Act of. Congress
and reserved exclusively
for 'use by the public

. before the water-had been
appropriated by others,
the, federally reserved
water right is superior to
and precludes any acqui-
sition .of rights to the
water by others - 88

STATE LAWS

1. An attempted adjudication of
federal, water rights will
not be recognized where
the state court 1) lacked
jurisdiction over the
United States for failure to
serve process upon the
Attorney General of the
United States or his des-
ignated : representative
pursuant to 43 U.S.C.
§ 666(b) (1970); and .2)
lacked; jurisdiction ever
the subject. .matter for
failure of the litigation
to conform to the require-
ments of a general litiga-
tion of all- water rights

WATER AND WATER RIGHTS--Con. -
STATE LAWS-Continued .Page

pursuant to 43 U.S.C.
§ 666(a) (1970) _ __ 87

2. Where a waterhole and the
surrounding land - were
withdrawn pursuant. to
bothan Executive Order
and an Act of Congress
and reserved exclusively
for use by the public
before the water had been

. appropriated by others,
the federally-reserved-wa-
ter rght is superior -to

.and precludes any- acqui-
sition of rights to. the
water by others - 88

WITHDRAWALS AND'RESERVA-TIONS
GENERALLY -

1. The Agreement of Dee. 4,
.1893, between the Yuroa
(now Quechan): Indians

. and the: United States,
ratified in see. 17 of the
Act of-Aug. 15, 1894,. was
an absolute, present ces-
sion of any, and all
interests of the- Indians
to the nonirrigable-lands
in the Fort Yuma Indian
Reservation, created. by
Executive Order, of Jan.
9, 1884…___

2. Assuming that the Act' of
Aug. 15, 1894, was a con-
ditional rather than an
Xabsolute cession by the
Yuma (now Quechan)
Indians of their rights to
the nonirrigable lands in
the Fort Yuma Indian
Reservation,' all material
conditions on the paTt of

-the United - States were
- met, and the cession'has

occured ---- --
3. Lands withdrawn for the pro-

-tection'of Alaska Natives'
selection rights are not
available for oil -and gas
l leasing under. the Mineral
Leasing -Act. 4-3: U.S.C.
§ 1621(i) (Supp. III 1973.
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WITHDRAWALS AND.
RESERVATIONS-Continued

SPRINGS AND WATERHOLES

1. Where a waterhole and the
surrounding land were
withdrawn pursuant to
both an Executive Order
and a Act of Congress
and reserved exclusively
for use by the public be-
fore the water had been
appropriated by others,
the federally reserved
water right is superior to
and precludes any ac-
quisition of rights to the
water by others _-_-_-_

WORDS AND PHRASES

1. "Production." "Production"
as used in all Federal oil
and gas leases includes all
oil and gas withdrawn
from a reservoir __-___

2. "Production." Oil or gas that
is wasted is in a
category by itself,
distinctly separable from
"production," when it is
oil or gas that is lost on
the surface or in the sub-
surface, through the negli-
gence of the lessee, i.e.,
without the specific sanc-
tion of the supervisor----

3. "Cancellation" and "termina-
tion." The "cancellation"
and the "termination" of
oil and gas leases are
separate, distinct con-
cepts. Cancellation re-
quires a specific act by
the Department author-
ized by various statutes.
Termination under 30
uS.C. 188(b) (1970) is
automatic, occurring by
operation of law when
the lessee fails to pay his
rental timely __

4. "Common Clay." A "common
clay" not locatable under
the mining laws does not
include clay having ex-

WORDS AND PHRASES-Continued page
ceptional qualities which

Tage meets refractory and
other quality standards
for highgrade ceramic
products or, other prod-
ucts requiring a high re-
fractoriness,. or which is
useful for certain indus-
trial uses, such as in the
oil and oil well drilling
industries1 outside. the
manufacture of general
clay products. It does in-
elude, however,. clay us-
able or. used only for

88 structural and other
heavy clay products, for
pressed or face brick, as
well as ordinary brick,
and for pottery and ordi-
nary earthenware and.
stoneware. The fact in-

54 dustrial and technological
changes may make a cer-
tain clay: deposit valuable
for a. given major manu-
fabturer of brick. tile and
other clay products, be-
cause it meets its. peculiar
specifications: for blends
with other raw materials,
does not warrant a change
from Departmental prec-

64 edents and a strong Con-
gressional policy estab-
lishing: that clay usable
only for such purposes is
.a common clay not Ic-
catable under the mining
laws ____._____----_ 137:

5. "Apent." The word `"agent,"
as used- in 43 CPFR
3102.6-1, requiring state-
inents of authorty and
disclosure of interests in
oil and gas leases by
agents, includes all per-

91 sons or companies hav-
ing discretionary author-
ity to act on the offeror's
behalf concemihng- the
offer or lease 193
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