UNITED STATES DEPARTMENT

OF THE INTERIOR

WASHINGTON, D.C. 20240
Secretary of the Interior .............

Rogers C. B. Morton

Office of Hearings and Appeals . . . James M. Day, Director
Office of the Solicitor ... Kent Frizzell, Solicitor

DECISIONS
OF THE
UNITED STATES

DEPARTMENT OF THE INTERIOR

Edited by
Vera E. Burgin
Annis K. Olsen

VOLUME 80
JANUARY-DECEMBER.
U.S. GOVERNMENT

1973

PRINTING OFFICE, WASHINGTON:

1974

For sale by the Superintendent of Documents, U.S. Government Printing Office
Washington, D.C. 20402

PREFACE
This volume of Decisions of the Department of the Interior covers the

peritd from January 1, 1973to December 31, 1973. It includes the most
important administrative decisions and legal opinions that were rendered by officials of the Department during the period.
The Honorable Rogers C. B. Morton served as Secretary

of the

Interior during the period covered by this volume; Mr. John C.
Whitaker, served as Under Secretary; Messrs. Jack 0. Horton, John
Kyl, Laurence E. Lynn, Jr., Nathaniel Reed, Stephen Wakefield
served as Assistant Secretaries of the Interior; Mr. Kent Frizzell
served as Solicitor of the Department of the Interior and Mr. Raymond
C. Coulter as Deputy Solicitor. Mr. James M. Day, intermittently
served as Director, Office of Hearings and Appeals.
This volume will be cited within the Department of the Interior as "80

I.D."

Secretary of the Interior.

CONTENTS

Page

Preface
Errata-

_----

__--------II
IV

-------------------------------------------------

Table of Decisions Reported -

_------------

V

_
Table of Opinions Reported _ _
Chronological Table of Decisions and Opinions Reported Numerical Table of Decisions and Opinions Reported -_-_-_-__XV
Table of Suits for Judicial Review of Published Departmental Decisions
Cumulative Index to Suits for Judicial Review of Departmental Decisions
Table of Cases Cited _---_-_-_-__--Table of Overruled and Modified Cases -_-_-_-_-Table of Statutes Cited:
-_-----_-_-_-_-__(A) Acts of Congress -

(B) Revised Statutes ----__
------(C) United States Code---------------Executive Orders, Reorganization Plan and Treaties Departmental Orders and Regulations Cited _- -

_-

IX
XI
XIX
XXIII
XXXIX
LXV
LXXIX

LXXXVII
LXXXVIII
XC
XCI

Decisions and Opinions of the Interior Department
_-___---1
__
__
I ---_-_--_---Index-Digest

813
III

ERRATA
Page

5-Left

Page

6-Signature--Edward

Page

14-Right

Page

18-Title

Col. par. 4, line 6, correct citation 43 U.S.C. § 2851 to 851.

W. Stuebing.

Col., line 17 from bottom, correct to read, data contained in the

reports.
of Decision, add period after the initial M.

Page 21-Signature-Anne
Page
Page

Poindexter Lewis.

50-Right Col, line 5, correct date to October 28, 1964.
51-Footnote 69, line 6 (Cen-Vi-Ro Correspondence).

Page 78-Beginning left col. insert particular defect but not for other.
Page 154-Right

col., line 2-add

to pages 27, 36, 37. We consider that wVehave

jurisdiction over the claims.
Page 212-Par. 3, line 3, correct date to read July 28, 1953.
Page 215-Delete-317 from Lynn E. Erickson's decision.
Page
Page
Page
Page

299-Correct Title of Decision to read IVERSEN.
341-Upper right, add 1 to page 34.
363-Left col., par. 2, line 6, correct Exhibit, from AA to 00.
398-Left col., par. 4, line 10, legal citation year from 1969 to 1960.

Page 428-Right col., par. 3, line 13, correct the word corroborate.
Page
Page
Page
Page

491-Right col. line 4 from the bottom delete the word at.
517-Left col., line 22, delete s correct to read Kake.
539-Left col., par. 1, line 3 legal citation should read 189.
552-Left col., line 7, correct vol. no. to 79 I.D. 379.

Page 559-Footnote 1, correct citation to IBCA-757-z-69.
Page 566-Footnote 13, should read, 79 I.D. 158 (1972).
Page 598-Right col., line 12, decided delete d.
Page 606-Left col., par. 1, line 21, correct statute 83 Stat. 742-804.

Page 697-Odd page should read 667 Appeal of PHL Contractors, October23, 1973.
Page 702-Add-Opinion by Mr. Fishman.
Page
Page
Page
Page
Page
Page
IV

707-Right col., par. 1, line 15 delete 3, should read 801 et seq. (1970).
727-Footnote 2 correct CFR title from 30 to 43.
746-Left col., par. 3, line 7 correct to read 15,380.
786-Right col., par. 1, last line add s to italic.
805-8 pt. par. 5, line 6 correct Act to read May 8, 1906 (34 Stat. 182).
806-Left col., par. 3 add s to italic.
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The table below sets out in alphabetical order, arranged according to
the last name of the first party named in the Department's decision, all
the departmental decisions published in the Interior Decisions, beginning with volume 61, judicial review of which was sought by one of the
parties concerned. The name of the action is listed as it appears on the
court docket in each court. Where the decision of the court has been
published, the citation is given; if not, the docket number and date of
final action taken by the court is set out. If the court issued an opinion in
a nonreported

case, that fact is indicated; otherwise no opinion was

written. Unless otherwise indicated, all suits were commenced in the
United States District Court for the District of Columbia and, if appealed, were appealed to the United States Court of Appeals for the
District of Columbia Circuit. Finally, if judicial review resulted in a
further departmental

decision, the departmental

decision is cited. Ac-

tions shown are those taken prior to the end of the year covered by this
volume.

Adler Construction Co., 67 I.D. 21 (1960)(Reconsideration)
Adler Construction Co.v. U.S., Cong. 10-60. Dismissed, 423 F. 2d 1362 (1970);
rehearing denied, July 15, 1970; cert. denied, 400 U.S. 993 (1970); rehearing denied,
401 U.S. 949 (1971).

Adler Construction Co. v. U.S., Cong. 5-70. Trial Commr's. report accepting &
approving the stipulated agreement filed September 11, 1972.

Estate of John J. Akers, 1 IBIA 8; 77 I.D. 268 (1970)
Dolly Custer Akers v. The Dept. of the Interior, Civil No. 907, D. Mont. Judgment
for defendant, September 17, 1971; order staying execution of judgment for 30 days
issued October 15, 1971; appeal dismissed for lack of prosecution, May 3, 1972.

State of Alaska,
Andrew Kalerak, Jr., 73 I.D. 1 (1966)
Andrew J. Kalerak, Jr., et al. v. Stewart L. Udall, Civil No. A-35-66, D. Alas.
Judgment for plaintiff, October 20, 1966; rev'd., 396 F. 2d 746 (9th Cir. 1968); cert
denied, 393 U.S. 1118 (1969).

Allied Contractors, Inc., 68 I.D. 145 (1961)
xxIII

XXIV
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Allied Contractors, Inc. v. U.S., Ct. Cl. No. 163-63. Stipulation of settlement filed
March 3, 1967; compromised.

Leslie N. Baker, et al., A-28454 (October 26, 1960). On reconsideration
Autrice C. Copeland, 69 I.D. 1 (1962).
Autrice Copeland Freeman v. Stewart L. Udall, Civil No. 1578, D. Ariz. Judgment
for defendant, September 3, 1963 (opinion); aff'd., 336 F. 2d 706 (9th Cir. 1964); no
petition.

Max Barash, The Texas Co., 63 I.D. 51 (1956)
Max Barash v. Douglas McKay, Civil No. 939-56. Judgment for defendant, June
13, 1957; rev'd & remanded, 256 F. 2d 714 (1958); judgment for plaintiff, December
18, 1958. Supplemental decision, 66 I.D. 11 (1959); no petition.

Barnard-Curtiss

Co., 64 I.D. 312 (1957) 65 I.D. 49 (1958)

Barnard-Curtiss
909 (1962).

Co. v. U.S., Ct. Cl. No. 491-59. Judgment for plaintiff, 301 F. 2d

Eugenia Bate, 69 I.D. 230 (1962)
Katherine S. Foster & Brook H. Duncan, 1I v. Stewart L. Udall, CivilNo. 5258,D.
N.M. Judgment for defendant, January 8, 1964; rev'd., 335 F. 2d 828 (10th Cir. 1964);
no petition.

Sam Bergesen, 62 I.D. 295 Reconsideration denied, IBCA-11 (December

19, 1955)

Sam Bergesen v. U.S., Civil No. 2044, D. Wash. Complaint dismissed March 11,
1958; no appeal.

BLM-A-045569,

70 I.D. 231 (1963)

New York State Natural Gas Corp. v. Stewart L. Udall, Civil No. 2109-63.
Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil No. 2109-63.
Judgment for defendant, September 20, 1965; Per curiam decision, affd., April 28,
1966; no petition.

Melvin A. Brown, 69 I.D. 131 (1962)
Melvin A. Brown v. Stewart L. Udall, Civil No. 3352-62.Judgment for defendant,
September 17, 1963; rev'd., 335 F. 2d 706 (1964); no petition.

R. C. Buch, 75 I.D. 140 (1968)
?. C. Buch v. Stewart L. Udall, Civil No. 68-1358-PH, C.D. Cal. Judgment for
plaintiff, 298 F. Supp. 381 (1969); rev'd., 449 F. 2d 600 (9th Cir. 1971); judgment for
defendant, March 10, 1972.

The California Co., 66 I.D. 54 (1959)
The California Co. v. Stewart L. Udall, Civil No. 980-59. Judgment for defendant,
187 F. Supp. 445 (1960); affd., 296 F. 2d 384 (1961).

In the Matter of Cameron Parish, Louisiana, Cameron Parish Police Jury ,
Cameron Parish School Board, June 3, 1968 appealed by Secretary July 5, 1968, 75
I.D. 289 (1968).

Cameron Parish Police Jury v. Stewart L. Udall, et al., Civil No. 14,206, W.D.
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XXV

La. Judgment for plaintiff, 302 F. Supp. 689 (1969);order vacating prior order issued
November 5, 1969.

Carson Construction Co., 62 I.D. 422 (1955)
Carson Construction Co. v. U.S., Ct. Cl. No. 487-59. Judgment
December 14, 1961; no appeal.

for plaintiff,

Chargeability of Acreage Embraced in Oil and Gas Lease Offers, 71
I.D. 337 (1964), Shell Oil Co., A-30575 (October 31, 1966)
Shell Oil Co. v. Udall, Civil No. 216-67. Stipulation of dismissal filed August 19,
1968.

Chemi-Cote Perlite Corp. v. Arthur C. W. Bowen, 72 I.D. 403 (1965)
Bowen v. Chemi-Cote Perlite, No. 2 CA-Civ. 248, Ariz. Ct. App. Decision against
the Dept. by the lower court aff d., 423 P. 2d 104 (1967); rev'd., 432 P. 2d 435 (1967).

Stephen H. Clarkson, 72 I.D. 138 (1965)
Stephen H. Clarkson v. U.S., Cong. Ref. 5-68. Trial Commr's. report adverse to
U.S. issued December 16, 1970; Chief Commr's. report concurring with the Trial
Commr's. report issued April 13, 1971. P.L. 92-108 enacted accepting the Chief

Commr's. report.

Mrs. Hannah Cohen, 70 I.D. 188 (1963)
Hannah and Abram Cohen v. U.S., Civil No. 3158, D. R. I. Compromised.

Barney R. Colson, 70 I.D. 409 (1963)
Barney R. Colson, et al. v. Stewart L. Udall, Civil No. 63-26-Civ.-Oc, M.D. Fla.
Dismissed with prejudice, 278 F. Supp. 826 (1968); affld., 428 F. 2d 1046 (5th Cir.
1970); cert. denied, 401 U.S. 911 (1971);

Columbian Carbon Co., Merwin E. Liss, 63 I.D. 166 (1956)
Merwin E. Liss v. Fred A. Seaton, Civil No. 3233-56. Judgment for defendant,
January 9, 1958; appeal dismissed for want of prosecution, September 18, 1958, D. C.
Cir. No. 14,647.

Appeal by the Confederated Salish & Kootenai Tribes of the Flathead

Reservation, in the Matter of the Enrollment of Mrs. Elverna Y.
Clairmont Baciarelli, 77 I.D. 116 1970)
Elverna Yevonne Clairmont Baciarelli v. Rogers C. B. Morton, Civil No. C70-2200-SC, D. Cal. Judgment for defendant, August 27, 1971; affd, July 16, 1973;
rehearing denied, August 15, 1973.

Appeal of Continental Oil Co., 68 I.D. 337 (1961)
Continental Oil Co. v. Stewart L. Udall, et al., Civil No. 366-62. Judgment for
defendant, April 29, 1966; aff d., February 10, 1967; cert. denied, 389 U.S. 839 (1967).

Autrice C. Copeland, See Leslie N. Baker et al.
E. L. Cord, Donald E. Wheeler, Edward D. Neuhoff, 10 IBLA 363; 80
I.D.

301 (1973)

XXVI
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Edward D. Neuhoff & E. L. Cord v. Rogers C. B. Morton, Civil No. R-2921, D.
Nev. Suit pending.

Appeal of Cosmo Construction Co., 73 I.D. 229 (1966)
Cosmo Construction Co., et al. v. U.S., Ct. Cl. 119-68. Ct. opinion setting case for
trial on the merits issued March 19, 1971.

John C. deArmas, Jr., P. A., McKenna, 63 I.D. 82 (1956)
Patrick A. McKenna v. Clarence A. Davis, Civil No. 2125-56. Judgment for
defendant, June 20, 1957; aff'd., 259 F. 2d 780 (1958); cert. denied, 358 U.S. 385
(1958).

The Dredge Corp., I.D. 368 (1957), 65 I.D. 336 (1958)
The Dredge Corp. v. J. Russell Penny, Civil No. 475, D. Nev. Judgment for
defendant, September 9, 1964; aff d., 362 F. 2d 889 (9th Cir. 1966); no petition. See
also Dredge Co. v. Husite Co., 369 P..2d 676 (1962); cert. denied, 371 U.S. 821 (1962).

David H. Evans v. Ralph C. Little A-31044 (April 10, 1970), 1 IBLA
269; 78 I.D. 47 (1971)
David H. Evans v. Rogers C. B. Morton, Civil No. 1-71-41, D. Idaho. Order
granting motion of Ralph C. Little for leave to intervene as a party defendant issued
June 5, 1972. Judgment for defendants, July 27, 1973; appeal docketed August 27,
1973.

John J. Farrelly, et al., 62 I.D. 1 (1955)
John J. Farrelly & The Fifty-One Oil Co. v. Douglas McKay, Civil No. 3037-55.
Judgment for plaintiff, October 11, 1955; no appeal.

T. Jack Foster, 75 I.D. 81 (1968)
Gladys H. Foster, Executrix of the Estate of T. Jack Foster v. Stewart L. Udall,
BoydL. Rasmussen,
appeal.

Civil No. 7611, D. N.M. Judgment forplaintiff, June 2,1969; no

Franco Western Oil Co., et al., 65 I.D. 316, 427 (1958)
Raymond J. Hansen v. Fred A. Seaton, Civil No. 2810-59.Judgment for plaintiff,
August 2, 1960 (opinion); no appeal.
See Safarik v. Udall, 304 F. 2d 944 (1962); cert. denied, 371 U.S. 901 (1962).

Gabbs Exploration Co., 67 I.D. 160 (1960)
Gabbs Exploration Co. v. Stewart L. Udall, Civil No. 219-61. Judgment for
defendant, December 1, 1961; affd., 315 F. 2d 37 (1963); cert. denied, 375 U.S. 822
(1963).

Stanley Garthofner, Duvall Bros., 67 I.D. 4 (1960)
Stanley Garthofner v. Stewart L. Udall, Civil No. 4194-60.Judgment for plaintiff,
November 27, 1961; no appeal.

General Excavating Co., 67 I.D. 344 (1960)
General Excavating
December 16, 1963.

Co. v. U.S., Ct. Cl. No. 170-62. Dismissed with prejudice
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Nelson A. Gerttula, 64 I.D. 225 (1957)
Nelson A. Gerttula v. Stewart L. Udall, Civil No. 685-60.Judgment-for defendant,
June 20, 1961; motion for rehearing denied, August 3, 1961; affd., 309 F. 2d 653
(1962); no petition.

Charles B. Gonsales, et al., Western Oil Fields, Inc., et al., 69 I.D. 236
(1962)
Pan American Petroleum Corp. & Charles B. Gonsales v. Stewart L. Udall, Civil
No. 5246, D. N.M. Judgment for defendant, June 4, 1964; aff d., 352 F. 2d 32 (10th
Cir. 1965); no petition.

James C. Goodwin, 9 IBLA 139; 80 I.D. 7 (1973)
James C. Goodwinv. Dale R. Andrus, State Dir., BLM, Burton W. Silcock, Dir.,
BLM & Rogers C. B. Morton, Secretary of the Interior, Civil No. C-5105, D. Colo.
Suit pending.

Gulf Oil Corp., 69 I.D. 30 (1962)
Southwestern Petroleum Corp. v. Stewart L. Udall, Civil No. 2209-62.Judgment
for defendant, October 19, 1962; affd., 325 F. 2d 633 (1963); no petition.

Guthrie Electrical Construction, 62 I.D. 280 (1955), IBCA-22 (Supp.)
(March 30, 1956)
Guthrie Electrical Construction Co. v. U.S., Ct. Cl. No. 129-58. Stipulation of
settlement filed September 11, 1958. Compromised offer accepted and case closed
October 10, 1958.

L. H. Hagood, et al., 65 I.D. 405 (1958)
Edwin Still, et al. v. U.S., Civil No. 7897, D. Colo. Compromise accepted.

Raymond J. Hansen, et al., 67 I.D. 362 (1960)
Raymond J. Hansen, et al. v. Stewart L. Udall, Civil No. 3902-60. Judgment for
defendant, June 23, 1961; affd., 304 F. 2d 944 (1962); cert. denied, 371 U.S. 901
(1962).
Robert Schulein v. Stewart L. Udall, Civil No. 4131-60. Judgment for defendant,
June 23, 1961; affd., 304 F. 2d 944 (1962); no petition.

Kenneth Holt, an Individual, etc., 68 I.D. 148 (1961)
Kenneth Holt, etc. v. U.S., Ct. Cl. No. 162-62. Stipulated judgment, July 2, 1965.

Hope Natural Gas Co., 70 I.D. 228 (1963)
Hope Natural Gas Co. v. Stewart L. Udall, Civil No. 2132-63.
Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil No. 2109-63.
Judgment for defendant, September 20, 1965; Per curiam decision, affd., April 28,
1966; no petition.

Boyd L. Hulse v. William H. Griggs, 67 I.D. 212 (1960)
William H. Griggs v. Michael T. Solan, Civil No. 3741, D. Idaho. Stipulation for
dismissal filed May 15, 1962.
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Idaho Desert Land Entries--Indian Hill Group, 72 I.D. 156 (1965),
U.S. v. Ollie Mae Shearman, et al.-Idaho Desert Land Entries-Indian Hill Group, 73 I.D. 386 (1966)
Wallace Reed, et al. v. Dept. of the Interior, et al., Civil No. 1-65-86, D. Idaho.
Order denying preliminary injunction, September 3, 1965; dismissed, November 10,
1965; amended complaint filed, September 11, 1967.
U.S. v. Raymond T. Michener, et al., Civil No. 1-65-93, D. Idaho. Dismissed
without prejudice, June 6, 1966.
U.S. v. Hood Corp., et al., Civil No. 1-67-97, S.D. Idaho.
Civil Nos. 1-65-86 & 1-67-97 consolidated. Judgment adverse to U.S., July 10,
1970; reversed, June 4, 1973; cert. denied, December 3, 1973.

Interpretation of the Submerged Lands Act, 71 I.D. 20 (1964)
Floyd A. Wallis v. Stewart L. Udall, Civil No. 3089-63. Dismissed with prejudice,
March 27, 1968.

J. A. Terteling & Sons, 64 I.D. 466 (1957)
J. A. Terteling & Sons v. U.S., Ct. Cl. No. 114-59.Judgment for defendant, 390 F.
2d 926 (1968); remaining aspects compromised.

J. D. Armstrong Co., 63 I.D. 289 (1956)
J. D. Armstrong, Inc. v. U.S., Ct. Cl. No. 490-56. Plaintiffs motion to dismiss
petition allowed, June 26, 1959.

Anquita L. Kluenter, et al., A-30483, November 18, 1965.See Bobby
Lee Moore, et al.
Leo J. Kottas, Earl Lutzenhiser, 73 I.D. 123 (1966)
Earl M. Lutzenhiser and Leo J. Kottas v. Stewart L. Udall, et al., Civil No. 1371,
D. Mont. Judgment for defendant, June 7, 1968; aff d., 432 F. 2d 328 (9th Cir. 1970);
no petition.

Max L. Krueger, Vaughan B. Connelly, 65 I.D. 185 (1958)
Max Krueger v. Fred A. Seaton, Civil No. 3106-58. Complaint dismissed by
plaintiff, June 22, 1959.

W. Dalton La Rue, Sr., 69 I.D. 120 (1962)
W. Dalton La Rue, Sr. v. Stewart L. Udall, Civil No. 2784-62. Judgment for
defendant, March 6, 1963; aff'd., 324 F. 2d 428 (1963); cert. denied, 376 U.S. 907
(1964).

L. B. Samford, Inc., 74 I.D. 86 (1967)
L. B. Samford, Inc. v. U.S., Ct. Cl. No. 393-67. Dismissed, 410 F. 2d 782 (1969);
no petition.

Charles Lewellen, 70 I.D. 475 (1963)
Bernard E. Darling v. Stewart L. Udall, Civil No. 474-64. Judgment for defendant, October 5, 1964; appeal voluntarily dismissed, March 26, 1965.
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Milton H. Lichtenwalner, et al., 69 I.D. 71 (1962)
Kenneth McGahan v. Stewart L. Udall, Civil No. A-21-63, D. Alas. Dismissed on
merits, April 24, 1964; stipulated dismissal of appeal with prejudice, October 5, 1964.

Merwin E. Liss, et al., 70 I.D. 228 (1963)
Hope Natural Gas Co. v. Stewart L. Udall, Civil No. 2132-63.
Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil No. 2109-63.
Judgment for defendant, September 20, 1965; per curiam dec., aff'd., April 28, 1966;
no petition.

Bess May Lutey, 76 I.D. 37 (1969)
Bess May Lutey, et al. v. Dept. of Agriculture, BLM, et al., Civil No. 1817, D.
Mont. Judgment for defendant, December 10, 1970; no appeal.

Elgin A. McKennaExecutrix, Estate of Patrick A. McKenna, 74 I.D.
133 (1967)
Mrs. Elgin A. McKenna as Executrix of the Estate of Patrick A. McKenna,
Deceased v. Udall, Civil No. 2001-67. Judgment for defendant, February
affd., 418 F. 2d 1171 (1969); no petition.

14, 1968;

Mrs. Elgin A. McKenna, Widow and Successor in Interest of Patrick A. McKenna, Deceasedv. Walter J. Hickel, Secretary of the Interior, et al., Civil No. 2401,
D. Ky. Dismissed with prejudice, May 11, 1970.

A. G. McKinnon,

62 I.D.

164 (1955)

A. G. McKinnon v. U.S., Civil No. 9433, D. Ore. Judgment
Supp. 913 (1959); rev'd., 289 F. 2d 908 (9th Cir. 1961).

for plaintiff, 178 F.

Wade McNeil, et al., 64 I.D. 423 (1957)
Wade McNeil v. Fred A. Seaton, Civil No. 648-58. Judgment for defendant, June
5, 1959 (opinion); rev'd., 281 F. 2d 931 (1960); no petition.
Wade McNeil v. Albert K. Leonard, et al., Civil No. 2226, D. Mont. Dismissed, 199
F. Supp. 671 (1961); order, April 16, 1962.
Wade McNeil v. Stewart L. Udall, Civil No. 678-62. Judgment for defendant,
December 13, 1963 (opinion); aff d., 340 F. 2d 801 (1964); cert. denied, 381 U.S. 904
(1965).

Salvatore Megna, Guardian, Philip T. Garigan, 65 I.D. 33 (1958)
Salvatore Megna, Guardian etc. v. Fred A. Seaton, CivilNo. 468-58.Judgment for
plaintiff, November 16, 1959; motion for reconsideration
no appeal.

denied, December 2, 1959;

Philip T. Garigan v. Stewart L. Udall, Civil No. 1577 Tuc., D. Ariz. Preliminary
injunction against defendant, July 27, 1966; supplemental dec. rendered September
7, 1966; judgment for plaintiff, May 16, 1967; no appeal.

MevA Corp., 76 I.D. 205 (1969)
MevA Corp. v. U.S., Ct. Cl. No. 492-69. Suit pending.

Duncan Miller, Louise Cuccia, 66 I.D. 388 (1959)
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Louise Cuccia and Shell Oil Co. v. Stewart L. Udall, Civil No. 562-60.Judgment
for defendant, June 27, 1961; no appeal.

Duncan Miller, 70 I.D. 1 (1963)
Duncan Miller v. Stewart L. Udall, Civil No. 931-63. Dismissed for lack of
prosecution, April 21, 1966; no appeal.

Duncan Miller, Samuel W. McIntosh, 71 I.D. 121 (1964)
Samuel W. McIntosh v. Stewart L. Udall, Civil No. 1522-64. Judgment for defendant, June 29, 1965; no appeal.

Duncan Miller, A-30546 (August 10, 1966), A-30566 (August 11, 1966),
and 73 I.D. 211 (1966)
Duncan Miller v. Udall, Civil No. C-167-66, D. Utah. Dismissed with prejudice,
April 17, 1967; no appeal.

BobbyqLee Moore, et al., 72 I. D. 505 (1965), Anquita L. Kluenter, et al.,
A-30483 (November 18, 1965)
Gary Carson Lewis, etc., et al. v. General Services Administration, et al., Civil
No. 3253 S.D. Cal. Judgment for defendant, April 12, 1965; aff d., 377 F. 2d 499 (9th
Cir. 1967); no petition.

Henry S. Morgan, et al., 65 I.D. 369 (1958)
Henry S. Morgan v. Stewart L. Udall, Civil No. 3248-59. Judgment for defendant,
February 20, 1961 (opinion); affd., 306 F. 2d 799 (1962); cert. denied, 371 U.S. 941
(1962).

Morrison-Knudsen

Co., 64 I.D. 185 (1957)

Morrison-Knudsen Co. v. U.S., Ct. Cl. No. 239-61. Remanded to Trial Comm'r.,
345 F. 2d 833 (1965); Commr's. report adverse to U.S. issued June 20, 1967; judgment for plaintiff, 397 F. 2d 826 (1968); part remanded to the Board of Contract
Appeals; stipulated dismissal on October 6, 1969; judgment for plaintiff, February
17, 1970.

Glenn Munsey, Earnest Scott, & Arnold Scott v. Smitty Baker Coal
Co., 1 IBMA 208, 79 I.D. 676 (1972)
Glenn Munsey, Arnold Scott & Earnest Scott, Miners v. Rogers C. B. Morton,
Secretary of the Interior, et al., No. 72-2095, United States Court of Appeals for the
District of Columbia Circuit. Suit pending.

Navajo Tribe of Indians v. State of Utah, 12 IBLA 1, 80 I.D. 441 (1973)
Navajo Tribe of Indians v. Rogers C. B. Morton, Joan B. Thompson, Martin Ritvo
& Frederick Fishman, members of the Board of Land Appeals, Dept. of the Interior,
Civil No. C-308-73, D. Utah. Suit pending.

Richard L. Oelschlaeger, 67 I.D. 237 (1960)
Richard L. Oelschlaeger v. Stewart L. Udall, Civil No. 4181-60. Dismissed,
November 15, 1963; case reinstated, February 19, 1964; remanded, April 4, 1967;

rev'd. & remanded with directions to enter judgment for appellant, 389 F. 2d 974
(1968); cert. denied, 392 U.S. 909 (1968).
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Oil and Gas Leasing on Lands Withdrawn by Executive Orders for
Indian Purposesin Alaska, 70 I.D. 166 (1963)
Mrs. Louise A. Pease v. Stewart L. Udall, Civil No. 760-63, D. Alas. Withdrawn
April 18, 1963.
Superior Oil Co. v. Robert L. Bennett, Civil No. A-17-63, D. Alas. Dismissed, April
23, 1963.
Native Village of Tyonek v. Robert L. Bennett,
Dismissed, October 11, 1963.

Civil No. A-15-63, D. Alas.

Mrs. Louise A. Pease v. Stewart L. Udall, Civil No. A-20-63, D. Alas. Dismissed,
October 29, 1963 (oral opinion); affd., 332 F. 2d 62 (9th Cir. 1964); no petition.
George L. Gucker v. Stewart L. Udall, Civil No. A-39-63, D. Alas. Dismissed
without prejudice, March 2, 1964; no appeal.

Paul Jarvis, Inc., 64 I.D. 285 (1957)
Paul Jarvis, Inc. v. U.S., Ct Cl. No. 40-58. Stipulated judgment for plaintiff,
December 19, 1958.

Peter Kiewit Sons' Co., 72 I.D. 415 (1965)
Peter Kiewit Sons' Co. v. U.S., Ct. Cl. 129-66. Judgment for plaintiff, May 24,
1968.

Harold Ladd Pierce, 69 I.D. 14 (1962)
Duncan Miller v. Stewart L. Udall, Civil No. 1351-62.Judgment for defendant,
August 2, 1962; aff d., 317 F. 2d 573 (1963); no petition.

Port Blakely Mill Co., 71 I.D. 217 (1964)
Port. Blakely Mill Co. v. U.S.,
prejudice, December 7, 1964.

Civil No. 6205, W. D. Wash. Dismissed with

Ray D. Bolander Co., 72 I.D. 449 (1965)
Ray D. Bolander Co. v. U.S.. Ct. Cl. 51-66. Judgment for plaintiff, December 13,
1968; subsequent Contract Officer's dec., December 3, 1969; interim dec., December
2, 1969; Order to Stay Proceedings until March 31, 1970; dismissed with prejudice,
August 3, 1970.

Estate of Crawford J. Reed (Unallotted Crow No. 6412), 1 IBIA 326; 79
I.D. 621 (1972)
George Reed, Sr. v. Rogers Morton, et al., Civil No. 1105, D. Mont. Dismissed,
June 14, 1973; no appeal.

Reliable Coal Corp., 1 IBMA 97; 79 I.D. 139 (1972)
Reliable Coal Corp. v. Rogers C. B. Morton, Secretary of the Interior, et al., No.
72-1417, United States Court of Appeals for the Fourth Circuit. Suit pending.

Richfield Oil Corp., 62 I.D. 269 (1955)
Richfield Oil Corp. v. Fred A. Seaton,
prejudice, March 6, 1958; no appeal.

Civil No. 3820-55. Dismissed without

Hugh S. Ritter, Thomas M. Bunn, 72 I.D. 111 (1965), Reconsideration
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denied by letter decision dated June 23, 1967, by the Under Secre-

tary.
Thomas M. Bunn
1966.

v. Stewart L. Udall, Civil No. 2615-65. Remanded, June 28,

Estate of William Cecil Robedeaux, 1 IBIA 106; 78 I.D. 234 (1971), 2
IBIA 33; 80 I.D. 390 (1973)
Oneta Lamb Robedeaux, et at. v. Rogers C. B. Morton, Civil No. 71-646, D. Okla.
Dismissed, January 11, 1973.

Houston Bus Hill v. Rogers C. B. Morton, Civil No. 72-376,W.D. Okla.Judgment
for plaintiff, October 29, 1973; amended judgment for plaintiff, November 12, 1973;
appeal docketed, December 26, 1973.

Houston Bus Hill & Thurman S. Hurst v. Rogers C. B. Morton, Civil No.
73-528-B, D. Okla. Suit pending.

San Carlos Mineral Strip, 69 I.D. 195 (1962)
James Houston Bowman v. Stewart L. Udall, Civil No. 105-63. Judgment for
defendant, 243 F. Supp. 672 (1965); affd., sub nom. S. Jack Houston, et al. v.
Stewart L. Udall, 364 F. 2d 676 (1966); cert. denied, U.S. 878 (1966); supplemented by
M-36767, November 1, 1967.

Seal and Co., 68 I.D. 94 (1961)
Seal & Co. v. U.S., Ct. Cl. 274-62. Judgment for plaintiff, January 31, 1964; no
appeal.

Shell Oil Co., A-30575 (October 31, 1966), Chargeability of Acreage
Embraced in Oil & Gas Lease Offers, 71 I.D. 337 (1964)
Shell Oil Co. v. Udall, Civil No. 216-67. Stipulated dismissal, August 19, 1968.

Sinclair Oil & Gas Co., 75 I.D. 155 (1968)
Sinclair Oil & Gas Co. v. Stewart L. Udall, Secretary of the Interior, et al., Civil
No. 5277, D. Wyo. Judgment for defendant, sub nom. Atlantic Richfield Co. v.
Walter J. Hickel, 303 F. Supp. 724 (1969); affd., 432 F. 2d 587 (Oth Cir. 1970); no

petition.

Southern Pacific Co., 76 I.D. 1 (1969)
Southern Pacific Co. v. Walter J. Hickel, Secretary of the Interior, Civil No.
S-1274, D. Cal. Judgment for defendant, December 2, 1970 (opinion); no appeal.

Southern Pacific Co., Louis G. Wedekind, 1 IBLA 50; 77 I.D. 11 (1970)
George C. Laden, Louis Wedekind, Mrs. Vern Lear, Mrs. Arda Fritz & Helen
Laden Wagner, Heirs of GeorgeH. Wedekind, Deceasedv. Rogers C. B. Morton, et
al., Civil No. R-2858, D. Nev. Suit pending.

Southwest Welding and Manufacturing Division, Yuba Consolidated
Industries, Inc., 69 I.D. 173 (1962)
Southwest Welding v. U.S., Civil No. 68-1658-CC, C.D. Cal. Judgment for plaintiff, January 14, 1970; appeal dismissed, April 6, 1970.
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Southwestern Petroleum Corp., et al., 71 I.D. 206 (1964)
Southwestern Petroleum Corp. v. Stewart L. Udall, Civil No. 5773, D. N.M.
Judgment for defendant, March 8, 1965; affd., 361 F. 2d 650 (10th Cir. 1966); no
petition.

Standard Oil Co. of California, et al., 76 I.D. 271 (1969)
Standard Oil Co. of California v. Walter J. Hickel, et al., CivilNo. A-159-69, D.
Alas. Judgment for plaintiff, 317 F. Supp. 1192 (1970); aff'd., sub nom. Standard Oil
Co. of California v. Rogers C. B. Morton, et al., 450 F. 2d 493 (9th Cir. 1971); no
petition.

Standard Oil Co. of Texas, 71 I.D. 257 (1964)
California Oil Co. v. Secretary of the Interior,
for plaintiff, January 21, 1965; no appeal.

James K. Tallman,

Civil No. 5729, D. N.M. Judgment

68 I.D. 256 (1961)

James K. Tallman, et al. v. Stewart L. Udall, Civil No. 1852-62. Judgment for
defendant, November 1, 1962 (opinion); rev'd., 324 F. 2d 411 (1963); cert. granted,
376 U.S. 961 (1964); Dist. Ct. affd., 380 U.S. 1 (1965); rehearing denied, 380 U.S. 989
(1965).

Texaco, Inc., 75 I.D. 8 (1968)
Texaco, Inc., a Corp. v. Secretary of the Interior, Civil No. 446-68.Judgment for
plaintiff, 295 F. Supp. 1297 (1969); affd. in part & remanded, 437 F. 2d 636 (1970);

affd. in part & remanded, July 19, 1972.

Texas Construction Co., 64 I.D. 97 (1957) Reconsideration denied,
IBCA-73 (June 18, 1957)
Texas Construction Co. v. U.S.,
plaintiff, December 14, 1961.

Ct. Cl. No. 224-58. Stipulated judgment

for

Estate of John Thomas, Deceased Cayuse Allottee No. 223 and Estate
of Joseph Thomas, Deceased, Umatilla Allottee No. 877, 64 I.D. 401
(1957)
Joe Hayes v. Fred A. Seaton, Secretary of the Interior, Civil No. 859-581. Judgment for defendant, September 18, 1958; affd., 270 F. 2d 319 (1959); cert. denied, 364
U.S. 814 (1960); rehearing denied, 364 U.S. 906 (1960).

Thor-Westcliffe Development, Inc., 70 I.D. 134 (1963)
Thor-Westcliffe Development, Inc. v. Stewart L. Udall, Civil No. 5343, D. N. M.,
Dismissed with prejudice, June 25, 1963.

See also:
Thor-Westcliffe Development, Inc. v. Stewart L. Udall, et al., Civil No. 2406-61.
Judgment for defendant, March 22, 1962; aff d., 314 F. 2d 257 (1963); cert. denied, 373
U.S. 951 (1963).

Richard K. Todd, et al., 68 I.D. 291 (1961)
Bert F. Duesing v. Stewart L. Udall, Civil No. 290-62. Judgment for defendant,
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July 17, 1962 (oral opinion); aff d., 350 F. 2d 748 (1965); cert. denied, 383 U.S. 912
(1966).
Atwood, et al. v. Stewart L. Udall, Civil Nos. 293-62-299-62, inc. Judgment for
defendant, August 2, 1962; aff'd., 350 F. 2d 748 (1965); no petition.

Union Oil Co. Bid on Tract 228, Brazos Area, Texas Offshore Sale, 75
I.D. 147 (1968), 76 I.D. 69 (1969).
The Superior Oil Co., et al. v. Stewart L. Udall, Civil No. 1521-68. Judgment for
plaintiff, July 29, 1968, modified, July 31, 1968; affd., 409 F. 2d 1115 (1969); dismissed as moot, June 4, 1969; no petition.

Union Oil Co. of California, Ramon P. Colvert, 65 I.D. 245 (1958)
Union Oil Co. of California v. Stewart L. Udall, Civil No. 3042-58. Judgment for
defendant, May 2, 1960 (opinion); affd., 289 F. 2d 790 (1961); no petition.

Union Oil Company of California, et al., 71 I.D. 169 (1964),72 I. D. 313
(1965)
Penelope Chase Brown, et al. v. Stewart Udall, Civil No. 9202,D. Colo.Judgment
for plaintiff, 261 F. Supp. 954 (1966); affd., 406 F. 2d 759 (10th Cir. 1969); cert.

granted, 396 U.S. 817 (1969);rev'd. & remanded, 400 U.S. 48 (1970);remanded to
Dist. Ct., March 12, 1971.
Equity Oil Co. v. Stewart L. Udall, Civil No. 9462, D. Colo. Order to Close Files
and Stay Proceedings, March 25, 1967.
Gabbs Exploration Co. v. Stewart L. Udall, Civil No. 9464, D. Colo. Order to
Close Files and Stay Proceedings, March 25, 1967.

IHarlan H. Hugg, et al. v. Stewart L. Udall, Civil No. 9252, D. Colo. Order to
Close Files and Stay Proceedings, March 25, 1967.
Barnette T. Napier, et al. v. Secretary of the Interior, Civil No. 8691, D. Colo.
Judgment for plaintiff, 261 F. Supp. 954 (1966); affd.,.406-F. 2d 759 (10th Cir. 1969);
cert. granted, 396 U.S. 817 (1969); rev'd; & remanded, 400 U.S. 48 (1970); remanded
to Dist. Ct., March 12, 1971.
John W. Savage v. Stewart L. Udall, Civil No. 9458, D. Colo. Order to Close Files
and Stay Proceedings, March 25, 1967.
The Oil Shale Corp., et al. v. Secretary of the Interior, Civil No. 8680, D. Colo.
Judgment for plaintiff, 261 F. Supp. 954 (1966); aff d., 406 F. 2d 759 (10th Cir. 1969);
cert. granted, 396 U.S. 817 (1969); rev'd. & remanded, 400 U.S. 48 (1970); remanded
to Dist. Ct., March 12, 1971.
The Oil Shale Corp., et al. v. Stewart L. Udall, Civil No. 9465, D. Colo. Order to
Close Files & Stay Proceedings, March 25, 1967.
Joseph B. Umpleby, et al. v. Stewart L. Udall, Civil No. 8685, D. Colo. Judgment
for plaintiff, 261 F. Supp. 954 (1966); affd., 406 F. 2d 759 (10th Cir. 1969); cert.
granted, 396 U.S. 817 (1969); rev'd. & remanded, 400 U.S. 48 (1970); remanded to
Dist. Ct., March 12, 1971.
Union Oil Co. of California, a Corp. v. Stewart L. Udall, Civil No. 9461, D. Colo.
Order to Close Files & Stay Proceedings, March 25, 1967.

Union Oil Co. of California, 71 I.D. 287 (1964)
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Union Oil Co. of California v. Stewart L. Udall, Civil No. 2595-64.Judgment for
defendant, December 27, 1965; no appeal.

Union Pacific R.R., 72 I.D. 76 (1965)
The State of Wyoming and Gulf Oil Corp. v. Stewart L. Udall, etc., Civil No. 4913,
D. Wyo. Dismissed with prejudice, 255 F. Supp. 481 (1966); aff d., 379 F. 2d 635 (10th
Cir. 1967); cert. denied, 389 U.S. 985 (1967).

U.S. v. Alonzo A. Adams, et al., 64 I.D. 221 (1957), A-27364 (July 1,
1957)
Alonzo A. Adams, et al. v. Paul B. Witmer, et al., Civil No. 1222-57-Y.,S.D. Cal.
Complaint dismissed, November 27, 1957 (opinion); rev'd. & remanded, 271F. 2d 29
(9th Cir. 1958); on rehearing, appeal dismissed as to Witmer; petition for rehearing
by Berriman denied, 271 F. 2d 37 (9th Cir. 1959).
U.S. v. Alonzo Adams, Civil No. 187-60-WM, S.D. Cal. Judgment for plaintiff,
January 29, 1962 (opinion); judgment modified, 318 F. 2d 861 (9th Cir. 1963); no

petition.

U.S. v. E. A. Barrows and Esther Barrows, 76 I.D. 299 (1969)
Esther Barrows, as an Individual and as Executrix of the Last Will of E.A.
Barrows, deceased v. Walter J. Hickel, Civil No. 70-215-CC, C.D. Cal. Judgment
for defendant, April 20, 1970; aff'd., 447 F. 2d 80 (9th Cir. 1971).

U.S. v. Lloyd W. Booth, 76 I.D. 73 (1969)
Lloyd W. Booth v. Walter J. Hickel,
defendant, June 30, 1970; no appeal.

Civil No. 42-69, D. Alas. Judgment for

U.S. v. Alice A. & Carrie H. Boyle, 76 I.D. 61, 318 (1969),Reconsideration denied, January 22, 1970.
Alice A. & Carrie H. Boyle v. Rogers C. B. Morton, Secretary of the Interior, Civil
No. Civ-71-491 Phx WEC, D. Ariz. Judgment
docketed June 5, 1972.

for plaintiff, May 4, 1972; appeal

U.S. v. R. W. Brubaker, et al., A-30636 (July 24, 1968),.9IBLA 281; 80
I.D. 261 (1973)
R. W. Brubaker a/k/a Ronald W. Brubaker, B. A. Brubaker a/k/a Barbara A.
Brubaker & William J. Mann a/k/a W. J. Mann v. Rogers C. B. Morton, Civil No.
73-1228 EC, D. Cal. Dismissed with prejudice, August 13, 1973; appeal docketed,
September 13, 1973.

U.S. v. Ford M. Converse, 72 I.D. 141 (1965)
Ford M. Converse v. Stewart Udall, Civil No. 65-581, D. Ore. Judgment for
defendant, 262 F. Supp. 583 (1966); aff d., 399 F. 2d 616 (9th Cir. 1968); cert. denied,
393 U.S. 1025 (1969).

U.S. v. Alvis F. Denison, et al., 71 I.D. 144 (1964), 76 I.D. 233 (1969)
MarieW. Denison, Individually & as Executrix of the Estate of Alvis F. Denison,
deceased v. Stewart L. Udall, Civil No. 963, D. Ariz. Remanded, 248 F. Supp. 942
(1965).

XXXVI

CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW

Leo E. Shoup v. Stewart L. Udall, Civil No. 5822-Phx., D. Ariz. Judgment for
defendant, January 31, 1972.

Reid Smith v. Stewart L. Udall, etc., Civil No. 1053, D. Ariz. Judgment for
defendant, January 31, 1972; affd, February

1, 1974.

U.S. v. Everett Foster, et al., 65 I. D. 1 (1958)
Everett Foster, et al. v. Fred A. Seaton, Civil No. 344-58. Judgment for defendants, December 5, 1958 (opinion); aff d., 271 F. 2d 836 (1959); no petition.

U.S. v. Henault Mining Co., 73 I.D. 184 (1966)
Henault Mining Co. v. Harold Tysk, et al., Civil No. 634, D. Mont. Judgment for

plaintiff, 271 F. Supp. 474 (1967);rev'd. & remanded for further proceedings, 419 F.
2d 766 (9th Cir. 1969); cert. denied, 398 U.S. 950 (1970); judgment for defendant,
October 6, 1970.

U.S. v. Charles H. Henrikson, et al., 70 I.D. 212 (1963)
Charles H. Henrikson, et al. v. Stewart L. Udall, et al., CivilNo. 41749,N.D. Cal.
Judgment for defendant, 229 F. Supp. 510(1964); affd., 350 F. 2d 949 (9th Cir. 1965);
cert. denied, 384 U.S. 940 (1960).

U.S. v. Humboldt Placer Mining Co. & Del De Rosier, 8 IBLA 407; 79
I.D. 709 (1972)
Humboldt Placer Mining Co. & Del De Rosier v. Secretary of the Interior, Civil
No. S-2755, D. Cal. Suit pending.

U.S. v. Ideal Cement Co., 5 IBLA 235 (1972)
Ideal Basic Industries, Inc., formerly known as Ideal Cement Co. v. Rogers C. B.
Morton, Civil No. J-12-72, D. Alas. Suit pending.

U.S. v. Independent Quick Silver Co., 72 I.D. 367 (1965)
Independent Quick Silver Co., an Oregon Corp. v. Stewart L. Udall, Civil No.
65-590, D. Ore. Judgment for defendant, 262 F. Supp. 583 (1966); appeal dismissed.

U.S. v. Richard Dean Lance, 73 I.D. 218 (1966)
Richard Dean Lance v. Stewart L. Udall, et al., Civil No. 1864,D. Nev. Judgment
for defendant, January 23, 1968; no appeal.

U.S.v. Charles Maher, et al., 5 IBLA 209; 79 I.D. 109 (1972)
Charles Maher & L. Franklin Mader v. Rogers C. B. Morton, Secretary of the
Interior, Civil No. 1-72-153, D. Idaho. Dismissed without prejudice, April 3, 1973.

U.S. v. Mary A. Mattey, 67 I.D. 63 (1960)
U.S. v. Edison R. Nogneira, et al., Civil No. 65-220-PH, C. D. Cal. Judgment for
defendant, November 16, 1966; rev'd. & remanded, 403 F. 2d 816 (1968); no petition.

U.S. v. Kenneth McClarty,

71 I.D. 331 (1964), 76 I.D. 193 (1969)

Kenneth McClarty v. Stewart L. Udall, et al., Civil No. 2116, E.D. Wash.
Judgment for defendant, May 26, 1966; rev'd. & remanded, 408 F. 2d 907 (9th Cir.
1969); remanded to the Secretary, May 7, 1969; vacated & remanded to Bureau of
Land Management, August 13, 1969.
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U.S. v. Frank & Wanita Melluzzo, et al., 76 I.D. 181 (1969), Reconsideration,

1 IBLA

37; 77 I.D.

172 (1970)

WJM Mining & Development Co., et al. v. Rogers C. B. Morton, Civil No; 70-679,
D. Ariz. Judgment for defendant,
1972.

December 8, 1971; appeal docketed January 31,

U.S. v. Frank & Wanita Melluzzo, 76 I.D. 160 (1969)
Frank & Wanita Melluzzo v. Rogers C. B. Morton, Civil No. Civ 73-308 PHX
CAM, D. Ariz. Suit pending.

U.S. v. New Jersey Zinc Company, 74 I.D. 191 (1967)
The New Jersey Zinc Corp., a Del. Corp. v. Stewart L. Udall, CivilNo. 67-C-404,
D. Colo. Dismissed with prejudice, January 5, 1970.

U.S. v. Lloyd O'Callaghan, Sr., et al., 8 IBLA 324; 79 I.D. 689 (1972)
Lloyd O'Callaghan, Sr., individually & as Executor of the Estate of Ross O'Callaghan v. Rogers Morton, et al., Civil No. 73-129-S, D. Cal. Suit pending.

U.S. v. J. R. Osborne, et al., 77 I.D. 83 (1970)
J. R. Osborne, Individually & on behalf of R.R. Borders, et al., v. Rogers C. B.
Morton, et al., Civil No. 1564, D. Nev. Judgment

for defendant, March 1, 1972;

remanded district court with directions to reassess Secretary's conclusion,February
22, 1974.

U.S. v. E. V. Pressentin and Devisees of the H. S. Martin Estate, 71
I.D. 447 (1964)
E. V. Pressentin, Fred J. Martin, Admin. of H. A. Martin Estate v. Stewart L.
Udall & Charles Stoddard, Civil No. 1194-65. Judgment for defendant, March 19,
1969; no appeal.

U.S. v. Ollie Mae Shearman et al., 73 I.D. 386 (1966)
See Idaho Desert Land Entries-Indian Hill Group.
U.S. v. C. F. Snyder, et al., 72 I.D. 223 (1965)
Ruth Snyder, Admr[x] of the Estate of C. F. Snyder, Deceased, et al. v. Stewart
L. Udall, Civil No. 66-C-131, D. Colo. Judgment for plaintiff, 267 F. Supp. 110
(1967); rv'd., 405 F. 2d 1179 (10th Cir. 1968); cert. denied, 396 U.S. 819 (1969).

U.S. v. Southern Pacific Co., 77 I.D. 41 (1970)
Southern Pacific Co., et al. v. Rogers C. B. Morton, et al., Civil No. S-2155, E.D.
Cal. Suit pending.

U.S. v. Clarence T. & Mary D. Stevens, 77 I.D. 97 (1970)
Clarence T. & Mary D. Stevens v. Walter J. Hickel, Civil No. 1-70-94, D. Idaho.
Judgment for defendant, June 4, 1971.

U.S. v. Alfred N. Verrue, 75 I.D. 300 (1968)
Alfred N. Verrue v. U.S., et al., Civil No. 6898Phx., D. Ariz. Rev'd. & remanded,
December 29, 1970; aff'd., 457 F. 2d 1202 (9th Cir. 1971); no petition.

U.S. v. Vernon 0. & Ina C. White, 72 I.D. 522 (1965)
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Vernon 0. White & Ina C. White v. Stewart L. Udall, Civil No. 1-65-122, D.
Idaho. Judgment for defendant, January 6, 1967; aff d., 404 F. 2d 334 (9th Cir. 1968);
no petition.

U.S. v. Merle I. Zweifel, et al., 11 IBLA 53; 80 I.D. 323 (1973)
Merle I. Zweifel, et al. v. U.S., Civil No. C-5276, D. Colo. Dismissed without
prejudice, October 31, 1973.

Kenneth Roberts, et al. v. Rogers C. B. Morton & The Interior Board of Land
Appeals, Civil No. C-5308, D. Colo. Suit pending.

E. A. Vaughey, 63 I.D. 85 (1956)
E. A. Vaughey v. Fred A. Seaton, Civil No. 1744-56. Dismissed by stipulation,
April 18, 1957; no appeal.

Estate of Florenee. Bluesky Vessell (Unallotted Lac Courte Oreilles
Chippewa of Wisconsin),

1 IBIA 312; 79 I.D. 615 (1972)

ConstanceJean Hollen Eskra v. Rogers C. B. Morton, et al., Civil No. 72-C-428,
D. Wis. Suit pending.

Burt A. Wackerli, et al., 73 I.D. 280 (1966)
Burt & Lueva G. Wackerli, et al. v. Stewart L. Udall, et al., Civil No. 1-66-92, D.
Idaho. Amended complaint filed March 17, 1971.

Weardco Construction Corp., 64 I.D. 376 (1957)
Weardco Construction Corp. v. U.S., Civil No. 278-59-PH, S.D. Cal. Judgment
for plaintiff, October 26, 1959; satisfaction of judgment entered February

9, 1960.

Estate of Mary Ursula Rock Wellknown, 1 IBIA 83; 78 I.D. 179 (1971)
William T. Shaw, Jr., et al. v. Rogers C. B. Morton, et al., Civil No. 974, D. Mont.
Dismissed, July 6, 1973 (opinion); no appeal.

Frank Winegar, Shell Oil Co. & D. A. Shale, Inc., 74 I.D. 161 (1967)
Shell Oil Co., et al. v. Udall, et al., Civil No. 67-C-321, D. Colo.Judgment for
plaintiff, September 18, 1967; no appeal.

Estate of Wook-Kah-Nah, Comanche Allottee No. 1927, 65 I.D. 436
(1958)
Thomas J. Huff, Adm. with will annexed of the Estate of Wook-Kah-Nah, Deceased, Comanche Enrolled Restricted Indian No. 1927 v. Jane Asenap, Wilfred
Tabbytite, J. R. Graves, Examiner of Inheritance, Bureau of Indian Affairs, Dept.
of the Interior, & Earl R. Wiseman, District Director of Internal Revenue, CivilNo.
8281, W.D. Okla. Dismissed as to the Examiner of Inheritance; plaintiff dismissed

suit without prejudice as to the other defendants.
Thomas J. Huff, Adm. with will annexed of the Estate of Wook-Kah-Nah v.
Stewart L. Udall, Civil No. 2595-60. Judgment for defendant, June 5, 1962; remanded, 312 F. 2d 358 (1962).
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Dickey, Ella I. (22 L.D. 351); overruled, 32
162, 225).
L.D. 331.
Coffin, Edgar A. (33 L.D. 245); overruled so
Dierks, Herbert (36 L.D. 367); overruled by
far as in conflict, 52 L.D. 153.
case of Thomas J.
the unreported
Coffin, Mary E. (34 L.D. 564); overruled so
Guigham, March 11, 1909.
far as in conflict, 51 L.D. 51.
Colorado, State of (7 L.D. 490); overruled, 9 Dixon v. Dry Gulch Irrigation Co. (45 L.D.
4); overruled, 51 L.D. 27.
L.D. 408.
Condict, W. C. et al. (A-23366) June 24, Douglas and Other Lodes (34 L.D. 556);
modified, 43 L.D. 128.
1942, unreported; overruled so far as in
Dowman v. Moss (19 L. D. 526); overruled,
conflict, 59 I.D. 258-260.
25 L.D. 82.
Cook, Thomas C. (10 L.D. 324) (See 39 L.D.
Dudymott v. Kansas Pacific R.R. Co (5
162, 225).
C.L.O. 69); overruled so far as in conflict,
Cooke v. Villa (17 L.D. 210); vacated, 1
1 L.D. 345.
L.D. 442.
Cooper, John W. (15 L.D. 285); overruled, Dumphy, Elijah M. (8 L.D. 102); overruled
so far as in conflict, 36 L.D. 561.
25 L.D. 113.
Copper Bullion and Morning Star Lode Min- Dychev. Beleele (24 L.D. 494); modified, 43
L.D. 56.
ing Claims (35 L.D. 27) (See 39 L.D. 574).
Copper Glance Lode (29 L.D. 542); over- Dysart, Francis J. (23 L.D. 282); modified,
25 L.D. 188.
ruled so far as in conflict, 55 I.D. 348.
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Florida Railway and Navigation Co. v. Miller
(3 L.D. 324); modified, 6 L.D. 716; overruled, 9 L.D. 237.
Florida, State of (17 L.D. 355); reversed, 19
L.D. 76.
Florida, State of (47 L.D. 92, 93); overruled
so far as in conflict, 51 L.D. 291.
Forgeot, Margaret (7 L.D. 280); overruled,
10 L.D. 629.
Fort Boise Hay Reservation (6 L.D. 16);
overruled, 27 L.D. 505.
Oil Company et al.
Franco-Western
(Supp.), 65 I.D. 427, is adhered to, 66
I.D. 362.
Freeman, Flossie (40 L.D. 106); overruled,
41 L.D. 63.
Freemanv. Summers, 52 L.D. 201 (1927), is
overruled; United States v. Winegar,
Frank W. et al., 16 IBLA 112 (June 28,
1974), 81 I.D. 370.
Freeman v. Texas and Pacific Ry. Co. (2
L.D. 550); overruled, 7 L.D. 18.
Falconer v. Price (19 L.D. 167); overruled, Fry, Silas A. (45 L.D. 20); modified, 51 L.D.
38154;oerue,6
.D
..
24 L.D. 264.
Fargo No. 2 Lode Claims (37 L.D 404) Fults, Bill, 61 I.D. 437 (1954); overruled, 69
modified, 43 L.D. 128; overruled so far as l I.D. 181.
iGalliher, Maria (8 C.L.O. 137); overruled, 1
in conflict, 55 I.D. 348.
Easton, Francis E. (27 L.D. 600); overruled, 30 L.D. 355.
East Tintic Consolidated Mining Co. (41
L.D. 255); vacated, 43 L.D. 80.
*Elliot v. Ryan (7 L.D. 322); overruled, 8
L.D. 110 (See 9 L.D. 360).
El Paso Brick Co. (37 L.D. 155); overruled
so far as in conflict, 40 L.D. 199.
Elson, William C. (6 L.D. 797); overruled,
37 L.D. 339.
Emblepv Weed (16 L.D. 28); modified, 17
L.D. 220.
Epley v. Trick (8 L.D. 110); overruled, 9
L.D. 360.
Erhardt, Finsans (36 L.D. 154); overruled,
38 L.D. 406.
Espingv. Johnson (37 L.D. 709); overruled,
41 L.D. 289.
Ewingv. Rickard (1 L.D. 146); overruled, 6
L.D. 483.

L.D. 57.
Farrill, John W. (13 L.D. 713); overruled so
Gallup v. Northern Pacific Ry. Co. (unpubfar as in conflict, 52 L.D. 473.
lished; overruled so far as in conflict, 47
Febes, James H. (37 L.D. 210); overruled,
L.D. 304.
43 L.D. 183.
Federal Shale Oil Co. (53 I.D. 213); over- VGariss v. Borin (21 L.D. 542) (See 39 L.D.
l 162, 225).
ruled so far as in conflict 55 I.D. 290.
Joshua (7 C.L.O. 55); overruled, 5
sfaasicofit
ruled IGarrett,
L. D. 158
Ferrell et al. v. Hoge et al. (18 L.D. 81);
Garveyv. Tuiska (41 L.D. 510); modified, 43
overruled, 25 L.D. 351.
L.D. 229.
Fette v. Christiansen (29 L.D. 710); overGates v. California and Oregon R.R. Co. (5
ruled, 34 L.D. 167.
C.L.O. 150); overruled, 1 L.D. 336.
Field, William C. (1 L.D. 68); overruled so
Gauger, Henry (10 L.D. 221); overruled, 24
far as in conflict, 52 L.D. 473.
L.D. 81.
Filtrol Company v. Brittan and Echart (51
Glassford, A. W. et al. 56 I.D. 88 (1937);
L.D. 649); distinguished, 55 I.D. 605.
overruled to extent inconsistent, 70 I.D.
Fish, Mary (10 L.D. 606); modified, 13 L.D.
159.
511.
Fisher v. Heirs of Rule (42 L.D. 62, 64); Gleason v. Pent (14 L.D. 375; 15 L.D. 286);
vacated, 53 I.D. 447; overruled so far as
vacated, 43 L.D. 217.
in conflict, 59 I.D. 416, 422.
Fitch v. Sioux City and Pacific R.R. Co.
(216 L. and R. 184); overruled, 17 L.D. Gohrman v. Ford (8 C.L.O. 6); overruled so
far as in conflict, 4 L.D. 580.
43.
Flemingv. Bowe (13 L.D. 78); overruled, 23 Golden Chief "A" Placer Claim (35 L.D.
557); modified, 37 L.D. 250.
L.D. 175.
Florida Mesa Ditch Co. (14 L.D. 265); over- Goldsteinv. Juneau Townsite (23 L.D. 417);
vacated, 31 L.D. 88.
ruled, 27 L.D. 421.
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Goodale v. Olney (12 L.D. 324); distinguished, 55 I.D. 580.
Gotebo Townsitev. Jones (35 L.D. 18); modified, 37 L.D. 560.
Gowdy v. Connell (27 L.D. 56); vacated, 28
L.D. 240.
Gowdyv. Gilbert (19 L.D. 17); overruled, 26
L.D. 453.
Gowdy et al. v. Kismet Gold Mining Co. (22
L.D. 624); modified, 24 L.D. 191.
Grampian Lode (1 L.D. 544); overruled, 25
L.D. 495.
Gregg et al. v. State of Colorado (15 L.D.
151); modified, 30 L.D. 310.
Grinnel v. Southern Pacific R.R. Co. (22
L.D. 438); vacated, 23 L.D. 489.
*Ground Hog Lode v. Parole and Morning
Star Lodes (8 L.D. 430); overruled, 34
L.D. 568 (See R. R. Rousseau, 47 L.D.
590).
Guidney, Alcide (8 C.L.O. 157); overruled,
40 L.D. 399.
Gulf and Ship Island R.R. Co. (16 L.D. 236);
modified, 19 L.D. 534.
Gustafson, Olof (45 L.D. 456); modified, 46
L.D. 442.
Gwyn, James R. (A-26806) December 17,
1953, unreported; distinguished, 66 I.D.
275.

Hagood, L. N., et al., 65 I.D. 405 (1958);
overruled, Beard Oil Company, 1 IBLA
42, 77 I.D. 166 (1970).
Halvorson, Halvor K. (39 L.D. 456); overruled, 41 L.D. 505.
Hansbrough, Henry C. (5 L.D. 155); overruled, 29 L.D. 59.
Hardee, D. C. (7 L.D. 1); overruled so faras
in conflict, 29 L.D. 698.
Hardee v. United States (8 L.D. 391; 16
L.D. 499); overruled so far as in conflict,
29 L.D. 698.
Hardin, James A. (10 L.D. 313); revoked, 14
L.D. 233.
Harris, James G. (28 L.D. 90); overruled, 39
L.D. 93.
Harrison, Luther (4 L.D. 179); overruled,
17 L.D. 216.
Harrison, W. R. (19 L.D. 299); overruled,
33 L.D. 539.
Hart v. Cox (42 L.D. 592); vacated, 260
U.S. 427 (See 49 L.D. 413).
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Hastings and Dakota Ry. Co. v. Christenson et al. (22 L.D. 257); overruled, 28
L.D. 572.
Hausman, Peter A. C. (37 L.D. 352); modified, 48 L.D. 629.
Hayden v. Jamison (24 L.D. 403); vacated,
26 L.D. 373.
Haynesv. Smith (50 L.D. 208); overruled so
far as in conflict, 54 I.D. 150.
Heilman v. Syverson (15 L.D. 184); overruled, 23 L.D. 119.

Heinzman et al. v. Letroadec's Heirs et al.
(28 L.D. 497); overruled, 38 L.D. 253.
Heirs of Davis (40 L.D. 573); overruled, 46
L.D. 110.
Heirs of Mulnix, Philip (33 L.D. 331); overruled, 43 L.D. 532.
*Heirs of Stevenson v. Cunningham (32
L.D. 650); overruled so far as in conflict,
41 L.D. 119 (See 43 L.D. 196).
Heirs of Talkington v. Hempfling (2 L.D.
46); overruled, 14 L.D. 200.

Heirs of Vradenberg et al. v. Orr et al. (25
L.D. 232); overruled, 38 L.D. 253.
Helmer, Inkerman (34 L.D. 341); modified,
42 L.D. 472.
Helphrey v. Coil (49 L.D. 624); overruled,
Dennis v. Jean (A-20899), July 24, 1937,

unreported.
Henderson, John W. (40 L.D. 518); vacated,
43 L.D. 106 (See 44 L.D. 112 and 49 L.D.
484).
Hennig, Nellie J. (38 L. D. 443, 445); recalled and vacated, 39 L.D. 211.
Hensel, Ohmer V. (45 L.D. 557); distinguished, 66 I.D. 275.
Herman v. Chase et al. (37 L. D. 590); overruled, 43 L.D. 246.
Herrick, Wallace H. (24 L.D. 23); overruled, 25 L. D. 113.
Hess, Hoy, Assignee (46 L.D. 421); overruled, 51 L.D. 287.
Hickey, M.A. et al. (3 L.D. 83); modified, 5
L.D. 256.
Hiidreth, Henry (45 L.D. 464); vacated, 46
L.D. 17.
Hindman, Ada I. (42 L.D. 327); vacated in
part, 43 L.D. 191.
Hoglund, Svan (42 L.D. 405); vacated, 43
L.D. 538.
Holbeck, Halvor F., A-30376 (December 2,
1965); overruled, 79 I.D. 416,(1972).
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Holden, Thomas A. (16 L.D. 493); overruled, 29 L.D. 166.
Holland, G. W. (6 L.D. 20); overruled, 6
L.D. 639; 12 L.D. 436.
Holland, William C. (M-27696); decided
April 26, 1934; overruled in part, 55 I.D.
221.
Hollensteiner, Walter (38 L.D. 319); overruled, 47 L.D. 260.
Holman v. Central Montana Mines Co. (34
L.D. 568); overruled so far as in conflict,
47 L.D. 590.
Hon v. Martinas (41 L.D. 119); modified, 43
L.D. 197.
Hooper, Henry (6 L.D. 624); modified, 19
L.D. 86, 284.
Howard v. Northern Pacific R.R. Co. (23
L.D. 6); overruled, 28 L.D. 126.
Howard, Thomas (3 L.D. 409) (See 39 L.D.
162, 225).
Howell, John H. (24 L.D. 35); overruled, 28
L.D. 204.
Howell L.C., (39 L.D. 92) (See 39 L.D.
411).
Hoy, Assignee of Hess (46 L.D. 421); overruled, 51 L.D. 287.
*Hughes v. Greathead (43 L.D. 497); overruled, 49 L.D. 413 (See 260 U.S. 427).
Hull et al. v. Ingle (24 L.D. 214); overruled,
30 L.D. 258.
Huls, Clara (9 L.D. 401); modified, 21 L.D.
377.
Humble Oil & Refining Co. (64 L.D. 5); distinguished, 65 I.D. 316.
Hunter, Charles H. (60 I.D. 395); distinguished, 63 I.D. 65.
Hurley, Bertha C. (TA-66 (Ir.)), March 21,
1952, unreported; overruled, 62 I.D. 12.
Hyde, F. A. (27 L.D. 472); vacated, 28 L.D.
284.
Hyde, F. A. et al. (40 L.D. 284); overruled,
43 L.D. 381.
*Hyde et al. v. Warren et al. (14 L.D. 576;
15 L.D. 415) (See 19 L.D. 64).

Instructions (51 L.D. 51); overruled so far
as in conflict, 54 I.D. 36.

Interstate Oil Corp. and Frank 0. Chittenden (50 L.D. 262); overruled so far as in
conflict, 53 I.D. 228.
Iowa Railroad Land Co. (23 L.D. 79; 24
L.D. 125); vacated, 29 L.D. 79.
Jacksv. Belardet al. (29 L.D. 369); vacated,
30 L.D. 345.
Jackson Oil Co. v. Southern Pacific Ry. Co.
(40 L.D. 528); overruled, 42 L.D. 317.
Johnson v. South Dakota (17 L.D. 411);
overruled so far as in conflict, 41 L. D. 22.
Jones, James A. (3 L.D. 176); overruled, 8
L.D. 448.
Jonesv. Kennett (6 L.D. 688); overruled, 14
L.D. 429.

Kackmann, Peter (1 L.D. 86); overruled, 16
L.D. 464.
Kanawha Oil and Gas Co., Assignee (50
L.D. 639); overrulled so far as in conflict,
54 I.D. 371.
Keating Gold Mining Company, Montana
Power Company, Transferee, 52 L.D. 671
(1929), overruled in part. Arizona Public
Service Company, 5 IBLA 137, 79 I.D. 67
(1972).
Kemp, Frank A. (47 L. D. 560); overruled so
far as in conflict, 60 I.D. 417, 419.
Kemper v. St. Paul and Pacific R.R. Co. (2
C.L.L. 805); overruled, 18 L.D. 101.
Kilner, Harold E. et al. (A-21845); February 1, 1939, unreported; overruled so
far as in conflict, 59 I.D. 258, 260.
King v. Eastern Oregon Land Co. (23 L.D.
579); modified, 30 L.D. 19.
Kinney, E. C. (44 L.D. 580); overruled so
far as in conflict, 53 I.D. 228.
Kinsinger v. Peck (11 L.D. 202) (See 39
L.D. 162, 225).
Kiser v. Keech (7 L.D. 25); overruled, 23
L.D. 119.
Knight, Albert B. et al. (30 L.D. 227); overruled, 31 L.D. 64.
"Ingram, John D. (37 L.D. 475) (See 43
Knight v. Heirs of Knight (39 L.D. 362,
L.D. 544).
491); 40 L.D. 461; overruled, 43 L.D. 242.
Inman v. Northern Pacific R.R. Co. (24
Kniskem v. Hastings and Dakota R.R. Co.
L.D. 318); overruled, 28 L.D:-95.
(6 C.L.O. 50); overruled, 1 L.D. 362.
*Instructions (32 L.D. 604); overruled so far
as in conflict, 50 L.D. 628; 53 I.D. 365; Kolberg, Peter F. (37 L.D. 453); overruled,
43 L.D. 181.
Lillian M. Peterson et al. (A-20411), August 5, 1937, unreported (See 59 I.D. 282, Krighaum, James T. (12 L.D. 617); overruled, . 26 L.D. 448.
98).
_v--.
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*Krushnic, Emil L. (52 L.D. 282, 295); vacated, 53 I.D. 42, 45 (See 280 U.S. 306).
Lackawanna Placer Claim (36 L. D. 36);
overruled, 37 L.D. 715.
La Follette, Harvey M. (26 L. D. 453); overruled so far as in conflict, 59 I.D. 416, 422.
Lamb v. Ullery (10 L.D. 528); overruled, 32
L.D. 331.
Largent, Edward B. et al. (13 L.D. 397);
overruled so far as in conflict, 42 L.D.
321.

Larson, Syvert (40 L.D. 69); overruled, 43
L.D. 242.
Lasselle v. Missouri, Kansas and Texas Ry.
Co. (3 C.L.O. 10); overruled, 14 L.D. 278.
Las Vegas Grant (13 L.D. 646; 15 L.D. 58);
revoked, 27 L.D. 683.
Laughlin, Allen (31 L.D. 256); overruled, 41
L.D. 361.
Laughlin v. Martin (18 L.D. 112); modified,
21 L.D. 40.
Law v. State .of Utah (29 L.D. 623); overruled, 47 L.D. 359.
Layne and Bowler Export Corp., IBCA245 (Jan. 18, 1961), 68 I.D. 33, overruled
in so far as it conflicts with Schweigert,
Inc. v. United States, Court of Claims
No. 26-66 (Dec. 15, 1967), and Galland-

Henning

Manufacturing

Company,

IBCA-534-12-65 (Mar. 29, 1968).
Lemmons, Lawson H. (19 L.D. 37); overruled, 26 L.D. 398.
Leonard, Sarah (1 L.D. 41); overruled, 16
L.D. 464.
Lindberg, Anna C. (3 L.D. 95); modified, 4
L.D. 299.
Lindermann v. Wait (6 L.D. 689); overruled,
13 L.D. 459.
*Linhart v. Santa Fe Pacific R.R. Co. (3
L.D. 41); overruled, 41 L.D. 284 (See 43
L.D. 536).
Liss, Merwin E., Cumberland & Allegheny
Gas Company, 67 I.D. 385 (1960), is overruled, 80 I.D. 395 (1973).
Little Pet Lode (4 L.D. 17); overruled, 25
L.D. 550.
Lock Lode (6 L.D. 105); overruled so far as
in conflict, 26 L.D. 123.
Lockwood, Francis A. (20 L.D. 361); modified, 21 L.D. 200.
Lonnergran v. Shockley (33 L.D. 238);
..

.

.

..
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overruled so far as in conflict, 34 L.D.
314; 36 L.D. 199.
Louisiana, State of (8 L.D. 126); modified, 9
L.D. 157.
Louisiana, State of (24 L.D. 231); vacated,
26L.D. 5,
Louisiana, State of (47 L.D. 366); overruled
so far as in conflict, 51 L.D. 291.
Louisiana, State of (48 L.D. 201); overruled
so far as in conflict, 51 L.D. 291.
Lucy B. Hussey Lode (5 L.D. 93); overruled, 25 L.D. 495.
Luse, Jeanette L. et al. (61 I.D. 103); distinguished by Richfield Oil Corp., 71 I.D.
243.
Luton, James W. (34 L.D. 468); overruled
so far as in conflict, 35 L.D. 102.
Lyman, Mary 0. (24 L.D. 493); overruled so
far as in conflict, 43 L.D. 221.
Lynch, Patrick (7 L.D. 33); overruled so far
as in conflict, 13 L.D. 713.
Madigan, Thomas (8 L.D. 188); oerruled,
27 L.D. 448.
Maginnis, Charles P. (31 L.D. 222); overruled, 35 L.D. 399.
Maginnis, John S. (32 L.D. 14); modified (42
L.D. 472).
Maher, John M. (34 L.D. 342); modified, 42
L.D. 472.
Mahoney, Timothy (41 L.D. 129); overruled, 42 L.D. 313.
Makela, Charles (46 L. D. 509); extended, 49
L.D. 244.
Makemson v. Snider's Heirs (22 L.D. 511);
overruled, 32 L.D. 650.
Malone Land and Water Co. (41 L.D. 138);
overruled in part, 43 L.D. 110.
Maney, John J. (35 L.D. 250); modified, 48
L.D. 153.
Maple, Frank (37 L.D. 107); overruled, 43
L.D. 181.
Martin v. Patrick (41 L.D. 284); overruled,
43 L.D. 536.
Mason v. Cromwell (24 L.D. 248); vacated,
26 L.D. 369.
Masten, E. C. (22 L.D. 337); overruled, 25
L.D. 111.
Mather et al. v. Hackley's Heirs (15 L.D.
487); vacated, 19 L.D. 48.
Maughan, George W. (1 L.D. 25); overruled, 7 L.D. 94.
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(46 L.D. 301); modified, 48 L.D. 88.
McBride v. Secretary of the Interior (8
C.L.O. 10); modified, 52 L.D. 33.
McCallav. Acker (29 L.D. 203); vacated, 30
L.D. 277.
McCord, W. E. (23 L.D. 137); overruled to
extent of any possible inconsistency, 56
I.D. 73.
McCornick, William S. (41 L.D. 661, 666);
vacated, 43 L.D. 429.
*McCraney v. Heirs of Hayes (33 L.D. 21);
overruled so far as in conflict, 41 L.D. 119
(See 43 L.D. 196).
McDonald, Roy (34 L.D. 21); overruled, 37
L.D. 285.
*McDonogh School Fund (11 L.D. 378);
overruled, 30 L.D. 616 (See 35 L.D. 399).
McFadden et al. v. Mountain View Mining
and Milling Co. (26 L.D. 530); vacated, 27
L.D. 358.
McGee, Edward D. (17 L.D. 285); overruled, 29 L.D. 166.
McGrann, Owen (5 L.D. 10); overruled, 24
L.D. 502.
McGregor, Carl (37 L.D. 693); overruled, 38
* L.D. 148.
McHarry v. Stewart (9 L. D. 344); criticized
and distinguished, 56 I.D. 340.
McKernan v. Bailey (16 L.D. 368); overruled, 1.7 L.D. 494.
*Mclittrick
Oil Co. v. Southern Pacific
R.R. Co. (37 L.D. 243); overruled so far
as in conflict, 40 L.D. 528 (See 42 L.D.
317).
McMiken, Herbert et al. (10 L.D. 97; 11
L.D. 96); distinguished, 58 I.D. 257, 260.
McNamara et al. v. State of California (17
L.D. 296); overruled, 22 L.D. 666.
McPeek v. Sullivan et al. (25 L.D. 281);
overruled, 36 L.D. 26.
*Mee v. Hughart et al. (23 L.D. 455); vacated, 28 L.D. 209. In effect reinstated,
44 L.D. 414, 487, 46 L.D. 434; 48 L.D.
195, 346, 348; 49 L.D. 660.

L.D. 436.
Midland Oilfields Co. (50 L.D. 620); overruled so far as in conflict, 54 I.D. 371.
Mikesell, Henry D., A-24112 (Mar. 11,
1946); rehearing denied (June 20, 1946),

overruled to extent inconsistent, 70 I.D.
149.
Miller, D. (60 I.D. 161); overruled in part,
62 I.D. 210.
Miller, Duncan, A-29760 (Sept. 18, 1963),
overruled, 79 I.D. 416 (1972).
Miller, Duncan, A-30742 (December 2,
1966), overruled, 79 I.D. 416 (1972).
Miller, Duncan, A-30722 (April 14, 1967),
overruled, 79 I.D. 416 (1972).
Miller, Edwin J. (35 L.D. 411); overruled,
43 L.D. 181.
Millers. Sebastian (19 L.D. 288); overruled,
26 L.D. 448.
Milner and North Side R.R. Co. (36 L.D.
488); overruled, 40 L.D. 187.
Milton et al. v. Lamb (22 L.D. 339); overruled, 25 L.D. 550.
Milwaukee, Lake Shore and Western Ry.
Co. (12 L.D. 79); overruled, 29 L.D. 112.
Miner v. Mariott et al. (2 L.D. 709); modified, 28 L.D. 224.
Minnesota and Ontario Bridge Company (30
L.D. 77); no longer followed, 50 L. D. 359.
*-Mitchell v. Brown (3 L.D. 65); overruled,
41 L.D. 396 (See 43 L.D. 520).
Monitor Lode (18 L.D. 358); overruled, 25
L.D. 495.
Monster Lode (35 L.D. 493); overruled so
far as in conflict, 55 I.D. 348.
Moore, Charles H. (16 L.D. 204); overruled,
27 L.D. 482.
Morgan v. Craig (10 C.L. O. 234); overruled,
5 L.D. 303.
Morgan, Henry S. et al. (65 I.D. 369); over-

ruled to extent inconsistent, 71 I.D. 22

(1964).
Morgan v. Rowland (37 L.D. 90); overruled,
37 L.D. 618.
Moritz v. Hinz (36 L.D. 450); vacated, 37
*Meeboer v. Heirs of Schut (35 L.D. 335);
L.D. 382.
overruled so far as in conflict, 41 L. D. 119 Morrison, Charles S. (36 L.D. 126); mod(See 43 L.D. 196).
ified, 36 L.D. 319.
Mercer v. Buford Townsite (35 L.D. 119); Morrow et al. v. State of Oregon et al. (32
overruled, 35 L.D. 649.
L.D. 54); modified, 33 L.D. 101.
Meyerv. Brown (15 L.D. 307) (See 39 L.D. Moses, Zelmer R. (36 L.D. 473); overruled,
162,. 225).
44 L.D. 570.
.
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Mountain Chief Nos. 8 and 9 Lode Claims
(36 L.D. 100); overruled in part, 36 L.D.
551.
Mountain Fuel Supply Company, A-31053
(December 19, 1969), overruled, 79 I.D.
216 (1972).
Mt. Whitney Military Reservation (40 L.D.
315) (See 43 L.D. 33).
Muller, Ernest (46 L.D. 243); overruled, 48
L.D. 163.
Muller, Esberne K. (39 L.D. 72); modified,
39 L.D. 360.
Mulnix, Philip, Heirs of (33 L.D. 331); overruled, 43 L.D. 532.
Munsey, Glenn, Earnest Scott and Arnold
Scott v. Smitty Baker Coal Company,
Inc., 1 IBMA 144, 162 (Aug. 8, 1972), 79
I.D. 501, 509, distinguished, 80 I.D. 251
(1973).
Myll, Clifton O., 71 I.D. 458 (1964); as
supplemented, 71 I.D. 486 (1964), vacated, 72 I.D. 536 (1965).
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242 (See 26 L.D. 265; 33 L.D. 426; 44 L.D.
218; 117 U.S. 435).
Northern Pacific R.R. Co. v. Bowman (7
L.D. 238); modified, 18 L.D. 224.
Northern Pacific R.R. Co. v. Burns (6 L.D.
21); overruled, 20 L.D. 191.
Northern Pacific R.R. Co. v. Loomis (21
L.D. 395); overruled, 27 L.D. 464.
Northern Pacific R.R. Co. v. Marshall et al.
(17 L.D. 545); overruled, 28 L.D. 174.
Northern Pacific R.R. Co. v. Miller (7 L.D.
100); overruled so far as in conflict, 16
L.D. 229.
Northern Pacific R.R. Co. v. Sherwood (28
L.D. 126); overruled so far as in conflict,
29 L.D. 550.
Northern Pacific R.R. Co. v. Symons (22
L.D. 686); overruled, 28 L.D. 95.
Northern Pacific R.R. Co. v. Urquhart (8
L.D. 365); overruled, 28 L.D. 126.

Northern Pacific R.R. CO.v. Walters et al.

(13 L.D. 230); overruled so far as in conflict, 49 L.D. 391.
National Livestock Company and Zack Cox, Northern Pacific R.R. Co.
v. Yantis (8 L.D.
I.G.D. 55 (1938), is overruled, United
58); overruled, 12 L.D. 127.
States v. Maher, Charles et al., 5 IBLA *Northern Pacific Ry. Co.
(48 L.D. 573);
209, 79 I.D. 109 (1972).
overruled so far as in conflict, 51 L. D. 196
Nebraska, State of (18 L. D. 124); overruled,
(See 52 L.D. 58).
28 L.D, 358.
Nunez, Roman C. and Serapio (56 I.D. 363);
Nebraska, State of v. Dorrington (2 C. L. L.
overruled so far as in conflict, 57 I.D. 213.
647); overruled, 26 L.D. 123.
Nyman v. St. Paul, Minneapolis, and ManNeilsen v. Central Pacific R.R. Co. et al. (26
itoba Ry. Co. (5 L.D. 396); overruled, 6
L.D. 252); modified, 30 L.D. 216.
L.D. 750.
Newbanks v. Thompson (22 L.D. 490);
O'Donnell, Thomas J. (28 L.D. 214); overoverruled, 29 L.D. 108.
ruled, 35 L.D. 411.
Newlon, Robert C. (41 L.D. 421); overruled
Olson v. Traver et al. (26 L.D. 350, 628);
so far as in conflict, 43 L.D. 364.
overruled so far as in conflict, 29 L.D.
New Mexico, State of (46 L.D. 217); over480; 30 L.D. 382.
ruled, 48 L.D. 98.
New Mexico, State of (49 L.D. 314); over- Opinion A.A.G. (35 L.D. 277); vacated, 36
L.D. 342.
ruled, 54 I.D. 159.
Newton, Walter (22 L.D. 322); modified, 25 Opinion of Acting Solicitor, June 6, 1941;
overruled so far as inconsistent, 60 I.D.
L.D. 188.
333.
New York Lode and Mill Site (5 L.D. 513);
*Opinion
of Acting Solicitor, July 30, 1942;
overruled, 27 L.D. 373.
overruled so far as in conflict, 58 I.D. 331
*Nickel, John R. (9 L.D. 388); overruled, 41
(See 59 I.D. 346, 350).
L.D. 129 (See 42 L.D. 313).
Opinion of Associate Solicitor, Oct. 22, 1947
Northern Pacific R.R. Co. (20 L.D. 191);
(M-34999); distinguished, 68 I.D. 433
modified, 22 L.D. 234; overruled so far as
(1961).
in conflict, 29 L.D. 550.
Opinion of Associate Solicitor, M-36463, 64
*Northern Pacific R.R. Co. (21 L.D. 412, 23
I.D. 351 (1957); overruled, 74 I.D. 165
L.D. 204; 25 L.D. 501); overruled, 53 I.D.
(1967).
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Opinion of Associate Solicitor, M-36512
(July 29, 1958); overruled to extent inconsistent, 70 I.D. 159.
Opinion of Chief Counsel. July 1, 1914 (43
L.D. 339); explained, 68 I.D. 372 (1961).
Opinion of Secretary, 75 I.D. 147 (1968);
vacated, 76 I.D. 69 (1969).
Opinion of Solicitor, October 31, 1917 (D40462); overruled so far as inconsistent,
58 I.D. 85, 92, 96.
Opinion of Solicitor, February 7, 1919 (D44083; overruled, November 4, 1921 (M6397) (See 58 I.D. 158, 160).
Opinion of Solicitor, August 8, 1933 (M27499); overruled so far as in conflict, 54
I.D. 402.
Opinion of Solicitor, June 15, 1934 (54 I.D.
517); overruled in part, February 11, 1957
(M-36410).
Opinion of Solicitor, Oct. 25, 1934, 55 I.D.
14, overruled so far as inconsistent, 77
I.D. 49 (1970).
Opinion of Solicitor, May 8, 1940 (57 I.D.
124); overruled in part, 58 I.D. 562, 567.
Opinion of Solicitor, August 31, 1943 (M33183); distinguished, 58 I.D. 726, 729.
Opinion of Solicitor, May 2, 1944 (58 I.D.
680); distinguished, 64 I.D. 141.
Opinion of Solicitor, Oct. 22, 1947 (M34999); distinguished, 68 I.D. 433 (1961).
Opinion of Solicitor, March 28, 1949 (M35093); overruled in part, 64 I.D. 70.
Opinion of Solicitor, 60 I.D. 436 (1950); will

not be followedto the extent that it conflicts with these views, 72 I. D. 92 (1965).
Opinion of Solicitor, M-36051 (December 7,
1950), modified; Solicitor's
Opinion,
M-36863, 79 I.D. 513 (1972).
Opinion of Solicitor, Jan. 19, 1956 (M-36378;

overruled to extent inconsistent, 64 I.D.
57.
Opinion of Solicitor, June 4, 1957 (M-36443;
overruled in part, 65 I.D. 316.
Opinion of Solicitor, July 9, 1957 (M-36442);

withdrawn and superseded, 65 I.D. 386,
388.
Opinion of Solicitor, Oct. 30, 1957, 64 I.D.
393 (M-36429); no longer followed, 67 I. D.
366 (1960).
Opinion of Solicitor, 64 I.D. 351 (1957);
overruled, M-36706, 74 I.D. 165 (1967).
Opinion of Solicitor, 64 I.D. 435 (1957), will

not be followedto the extent that it con-

flicts with these views, M-36456 (Supp.)
(Feb. 18, 1969), 76 I.D. 14 (1969).
Opinion of Solicitor, July 29, 1958 (M36512); overruled to extent inconsistent,
70 I.D. 159 (1963).
Opinion of Solicitor, Oct. 27, 1958 (M36531); overruled, 69 I.D. 110 (1962).
Opinion of Solicitor, July 20, 1959 (M-36531,
Supp.); overruled, 69 I.D. 110 (1962).
Opinion of Solicitor, 68 I.D. 433 (1961); distinguished and limited, 72 I. D. 245 (1965).
Opinion of Solicitor, M-36767 (Nov. 1, 1967)
(supplementing, M-36599), 69 I. D. 195
(1962).
Opinions of Solicitor, September 15, 1914,
and February 2, 1915; overruled. September 9, 1919 (D-43035, May Caramony)
(See 58 I.D. 149, 154-156).
Oregon and California R.R. Co. v. Puckett
(39 L.D. 169); modified, 53 I.D. 264.
Oregon Central Military Wagon Road Co. v.
Hart (17 L.D. 480); overruled, 18 L.D.
543.
Owens et al. v. State of California (22 L.D.
369); overruled, 38 L.D. 253.
Pace v. Carstarphen et al. (50 L.D-.'369);
distinguished, 61 L.D. 459.
Pacific Slope Lode (12 L.D. 686); overruled
so far as in conflict, 25 L.D. 518.
Papinav. Alderson (1 B.L.P. 91); modified,
5 L.D. 256.
Patterson, Charles E. (3 L.D. 260); modified, 6 L.D. 284, 624.
Paul Jarvis, Inc., Appeal of (64 I.D. 285);
distinguished, 64 I.D. 388.
Paul Jones Lode (28 L.D. 120); modified, 31
*L.D. 359.
Paul v. Wiseman (21 L.D. 12); overruled, 27
L.D. 522.
Pecos Irrigation and Improvement Co. (15
L.D. 470); overruled, 18 L.D. 168, 268.
Pennock, Belle L. (42 L.D. 315); vacated, 43
L.D. 66.
Perry v. Central Pacific R. R. Co. (39 L. D.
5); overruled so far as in conflict, 47 L. D.
304.
Phebus, Clayton (48 L.D. 128); overruled so
far as in conflict, 50 L.D. 281; overruled
to extent inconsistent, 70 I. D. 159.
Phelps, W. L. (8 C.L.O. 139); overruled, 2
L.D. 854.
Phillips, Alonzo (2 L.D. 321); overruled, 15
L.D. 424.
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Phillips v. Breazeale's Heirs (19 L. D. 573);
overruled, 39 L.D. 93.
Phillips, Cecil H., A-30851 (November 16,
1967), overruled, 79 I.D. 416 (1972).
Pieper, Agnes C. (35 L.D. 459); overruled,
43 L.D. 374.
Pierce, Lewis W. (18 L.D. 328); vacated, 53
I. D. 447; overruled so far as in conflict, 59
I.D. 416, 442.
Pietkiewicz et al. v. Richmond (29 L.D.
195); overruled, 37 L.D. 145.
Pike's Peak Lode (10 L.D. 200); overruled in
part, 20 L.D. 204.
Pike's Peak Lode (14 L.D. 47); overruled, 20
L.D. 204.
Popple, James (12 L.D. 433); overruled, 13
L.D. 588.
Powell, D. C. (6 L.D. 302); modified, 15
L.D. 477.
Prange, Christ C. and William C. Braasch
(48 L.D. 488); overruled so far as in conflict, 60 I.D. 417, 419.
Premo, George (9 L.D. 70) (See 39 L.D.
162, 225).
Prescott, Henrietta P. (46 L.D. 486); overruled, 51 L.D. 287.
Pringle, Wesley (13 L.D. 519); overruled, 29
L.D. 599.
Provensal, Victor H. (30 L.D. 616); overruled, 35 L.D. 399.
Prue, Widow of Emanuel (6 L.D. 436); vacated, 33 L.D. 409.
Pugh, F. M. et al. (14 L.D. 274); in effect
vacated, 232 U.S. 452.
Puyallup Allotment (20 L.D. 157); modified,
29 L. D. 628.
Ramsey, George L., Heirs of Edwin C.
Philbrick (A-16060), August 6, 1931, unreported; recalled and vacated, 58 I.D.
272, 275, 290.
Rancho Alisal (1 L.D. 173); overruled 5
L.D. 320.
Ranger Fuel Corporation, 1 IBMA 163 (July
17, 1973), 80 I.D. 708; Set aside by
Memorandum Opinion and Order Upon
Reconsideration in Ranger Fuel Corporation, 2 IBMA 186 (September 5, 1973), 80
I.D. 604.
Rankin, James D. et al. (7 LD. 411); overruled, 35 L.D. 32.
Rankin, John M. (20 L.D. 272); reversed, 21
L.D. 404.
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Rebel Lode (12 L.D. 683); overruled, 20
L.D. 204; 48 L.D. 523.
*Reed v. Buffington (7 L.D. 154); overruled, 8 L.D. 110 (See 9 L.D. 360).
Regione v. Rosseler (40 L.D. 93); vacated,
40 L.D. 420.
Reid, Bettie H., Lucille H. Pipkin (61 I.D.
1); overruled, 61 I.D. 355.
Reliable Coal Corp., 1 IBMA 50, 78 I. D. 199
(1971), distinguished, Zeigler Coal Corporation, 1 IBMA 71, 78 I.D. 362 (1971).
Rialto No. 2 Placer Mining Claim (34 L.D.
44); overruled, 37 L.D. 250.
Rico Town Site (1 L.D. 556); modified, 5
L.D. 256.
Rio Verde Canal Co. (26 L.D. 381); vacated,
27 L.D. 421.
Roberts v. Oregon Central Military Road
Co. (19 L.D. 591); overruled, 31 L.D. 174.
Robinson, Stella G. (12 L.D. 443); overruled, 13 L.D. 1.
Rogers v. Atlantic & Pacific R.R. Co. (6
L.D. 565); overruled so far as in conflict, 8
L.D. 165.
Rogers, Fred B. (47 L.D. 325); vacated, 53
I.D. 649.
Rogers, Horace B. (10 L.D. 29); overruled,
14 L.D. 321.
*Rogers v. Lukens (6 L.D. 111); overruled,
8 L.D. 110 (See 9 L.D. 360).
Romero v. Widow of Knox (48 L.D. 32);
overruled so far as in conflict, 49 L.D.
244.
Roth, Gottlieb (50 L.D. 196); modified, 50
L.D. 197.
Rough Rider and Other Lode Claims (41
L.D. 242, 255); vacated, 42 L.D. 584.
St. Clair, Frank (52 L.D. 597); modified, 53
I.D. 194.
*St. Paul, Minneapolis and Manitoba Ry.
Co. (8 L.D. 255); modified, 13 L.D. 354
(See 32 L.D. 21).
St. Paul, Minneapolis and Manitoba Ry. Co.
v. Fogelberg (29 L.D. 291); vacated, 30
L.D. 191.
St. Paul, Minneapolis and Manitoba Ry. Co.
v. Hagen (20 L.D. 249); overruled, 25
L.D. 86.
Salsberry, Carroll (17 L.D. 170); overruled,
39 L.D. 93.
Sangre de Cristo and Maxwell Land Grants
(46 L.D. 301); modified, 48 L.D. 88.
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Santa Fe Pacific R.R. Co. v. Peterson (3'
L.D. 442); overruled, 41 L.D. 383.
Satisfaction Extension Mill Site (14 L.D
173) (See 32 L.D. 128).
*Sayles, Henry P. (2 L.D. 88); modified,
L.D. 797 (See 37 L.D. 330).
Schweitzer v. Hilliard et al. (19 L.D. 294)
overruled so far as in conflict, 26 L.D.
639.
Serrano v. Southern Pacific R.R. Co. (6
C.L.O. 93); overruled, 1 L.D. 380.
Serry, John J. (27 L.D. 330); overruled sc
far as in conflict, 59 I.D. 416, 422.
Shale Oil Company (See 55 I.D. 287).
Shanley v. Moran (1 L.D. 162); overruled
15 L.D. 424.

Shillander, H.E., A30279 (January 26,
1965), overruled, 79 I.D. 416 (1972).
Shineberger, Joseph (8 L.D. 231); overruled, 9 L.D. 202.
Silver Queen Lode (16 L.D. 186); overruled,
57 I.D. 63.
Simpson, Lawrence W. (35 L.D. 399, 609);
modified, 36 L.D. 205.
Sipchen v. Ross (1 L.D. 634); modified, 4
L.D. 152.
Smead v. Southern Pacific R.R. Co. (21
L.D. 432); vacated, 29 L.D. 135.
Snook, Noah A., et al. (41 L.D. 428); overruled so far as in conflict, 43 L.D. 364.
Sorli v. Berg (40 L.D. 259); overruled, 42
L.D. 557.
Southern Pacific R.R. Co. (15 L.D. 460);
reversed, 18 L.D. 275.
Southern Pacific R.R. Co. (28 L.D. 281);
recalled, 32 L.D. 51.
Southern Pacific R.R. Co. (33 L.D. 89); recalled, 33 L.D. 528.
Southern Pacific R.R. Co. v. Bruns (31 L.D.
272); vacated, 37 L.D. 243.
South Star Lode (17 L.D. 280); overruled,
20 L.D. 204; 48 L.D. 523.
Spaulding v. Northern Pacific R.R. Co. (21
L.D. 57); overruled, 31 L.D. 151.
Spencer, James (6 L.D. 217); modified, 6
L.D. 772; 8 L.D. 467.
Sprulli, Lelia May (50 L.D. 549); overruled,
52 L.D. 339.
Standard Oil Company of California et al.,
76 I.D. 271 (1969), no longer followed, 5
IBLA 26, 79 I.D. 23 (1972).
Standard Oil Company of California v. Mor-

ton, 450 F.2d 493 (9th Cir. 1971); 79 I.D.
23 (1972).
Standard Shales Products Co. (52 L. D. 522);
overruled so far as in conflict, 53 I.D. 42.
Star Gold Mining Co. (47 L.D. 38); distinguished by U.S. v. Alaska Empire Gold
Mining Co., 71 I.D. 273 (1964).
State of California (14 L.D. 253); vacated,
23 L.D. 230.
State of California (15 L.D. 10); overruled,
23 L.D. 423.
State of California (19 L.D. 585); vacated,
28 L.D. 57.
State of California (22 L.D. 428); overruled,
32 L.D. 34.
State of California (32 L.D. 346); vacated,
50 L.D. 628 (See 37 L.D. 499 and 46 L.D.
396).
State of California (44 L.D. 118); overruled,
48 L. D. 98.
State of California (44 L.D. 468); overruled,
48 L. D. 98.
State of California v. Moccettini (19 L.D.
359); overruled, 31 L.D. 335.
State of California v. Pierce (3 C.L.O. 118);
modified, 2 L.D. 854.
State of California v. Smith (5 L.D. 543);
overruled so far as in conflict, 18 LD.
343.
State of Colorado (7 L.D. 490); overruled, 9
L.D. 408.
State of Florida (17 L.D. 355); reversed, 19
L.D. 76.
State of Florida (47 L.D. 92, 93); overruled
so far as in conflict, 51 L.D. 291.
State of Louisiana (8 L.D. 126); modified, 9
L.D. 157.
State of Louisiana (24 L.D. 231); vacated, 26
L.D. 5.
State of Louisiana (47 L.D. 366); overruled
so far as in conflict, 51 L.D. 291.
State of Louisiana (48 L.D. 201); overruled
so far as in conflict, 51 L.D. 291.
State of Nebraska (18 L.D. 124); overruled,
28 L.D. 358.
State of Nebraska v. Dorrington (2 C.L.L.
467); overruled so far as in conflict, 26
L.D. 123.
State of New Mexico (46 L.D. 217); overruled, 48 L.D. 98.
State of New Mexico (49 L.D. 314); overruled, 54 I.D. 159.
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State of Utah (45 L.D. 551); overruled, 48
L.D. 98.
*Stevenson, Heirs of v. Cunningham (32
L.D. 650); overruled so far as in conflict,
41 L.D. 119 (See 43 L.D. 196).
Stewart et al. v. Rees et al. (21 L.D. 446);
overruled so far as in conflict, 29 L.D.
401.
Stirling, Lillie E. (39 L.D. 346); overruled,
46 L.D. 110.
Stockley, Thomas J. (44 L.D. 178, 180); vacated, 260 U.S. 532 (See 49 L.D. 460, 461,
492).
Strain, A. G. (40 L.D. 108); overruled so far
as in conflict, 51 L.D. 51.
Streit, Arnold (T-476 (Ir.)), August 26,
1962, unreported; overruled, 62 I.D. 12.
Stricker, Lizzie (15 L.D. 74); overruled so
far as in conflict, 18 L.D. 283.
Stump, Alfred M. et al. (39 L.D. 437); vacated, 42 L.D. 566.
Sumner v. Roberts (23 L.D. 201); overruled
so far as in conflict, 41 L.D. 173.
Superior Oil Company, A-28897 (September 12, 1962) and William Wostenberg, A-26450 (September 5, 1952), distinguished in dictum; 6 IBLA 318, 79 I.D.
439 (1972).
Sweeney v. Northern Pacific R.R. Co. (20
L.D. 394); overruled, 28 L.D. 174.
*Sweet, Eri P. (2 C.L.O. 18); overruled, 41
L.D. 129 (See 42 L.D. 313).
Sweeten v. Stevenson (2 B.L.P. 42); overruled so far as in conflict, 3 L.D. 248.

roles v. Northern Pacific Ry. Co. et al. (39
L.D. 371); overruled so far as in conflict,
45 L.D. 93.
ronkins, H. H. (41 L.D. 516); overruled, 51
L.D. 27.
Traganza, Mertie C. (40 L.D. 300); overruled, 42 L.D. 612.
Traugh v. Ernst (2 L.D. 212); overruled, 3
L.D. 98.
Tripp v. Dumphy (28 L. D. 14); modified, 40
L.D. 128.
Tripp v. Stewart (7 C.L. O. 39); modified, 6
L.D. 795.
Tuckerv. Florida Ry. & Nav. Co. (19 L.D.
414); overruled, 25 L.D. 233.
Tupper v. Schwarz (2 L.D. 623); overruled,
6 L.D. 624.
Turner v. Cartwright (17 L.D. 414); modified, 21 L.D. 40.
Turner v. Lang (1 C. L. O. 51); modified, 5
L.D. 256.
Tyler, Charles (26 L.D. 699); overruled, 35
L.D. 411.
Ulin v. Colby (24 L.D. 311); overruled, 35
L.D. 549.
Union Pacific R.R. Co. (33 L.D. 89); recalled, 33 L.D. 528.
United States v. Bush (13 L.D. 529); overruled, 18 L.D. 441.
United States v. Central Pacific Ry. Co. (52
L.D. 81); modified, 52 L.D. 235.
United States v. Dana (18 L.D. 161); modified, 28 L.D. 45.
United States v. Kosanke Sand Cbrporation, 3 IBLA 189, 78 I.D. 285 (1971), set
aside and case remanded, 12 IBLA 282,
80 I.D. 538 (1973).
United States v. McClarty, Kenneth, 71
I.D. 331 (1964), vacated and case remanded, 76 I.D. 193 (1969).
United States v. Mouat, M. W. et al. (60
I.D. 473); modified, 61 I.D. 289.
United States v. O'Leary, Keith V., et al.
(63 I.D. 341); distinguished, 64 I.D. 210,
369.
Utah, State of (45 L.D. 551); overruled, 48
L.D. 98.

Taft v. Chapin (14 L.D. 593); overruled, 17
L.D. 414.
Taggart, William M. (41 L.D. 282); overruled, 47 L.D. 370.
Talkington's Heirs v. Hempfling (2 L. D. 46);
overruled, 14 L.D. 200.
Tate, Sarah J. (10 L.D. 469); overruled, 21
L.D. 211.
Taylor, Josephine et al. (A-21994),June 27,
1939, unreported; overruled so far as in
conflict, 59 I.D. 258, 260.
Taylor v. Yates et al. (8 L.D. 279); reversed, 10 L.D. 242.
*Teller, John C. (26 L.D. 484); overruled, 36
L.D. 36 (See 37 L.D. 715).
Thorstenson, Even (45 L.D. 96); overruled
Veatch, Heir of Natter (46 L.D. 496); overso far as in conflict, 47 L.D. 258.
ruled so far as in conflict, 49 L.D. 416 (See
Tieck v. McNeil (48 L.D. 158); modified, 49
49 L.D. 492 for adherence in part).
L.D. 260.
r

,
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Vine, James (14 L.D. 527); modified, 14 Western Pacific Ry. Co. (40 L.D. 411; 41
L.D. 599); overruled, 43 L.D. 410.
L.D. 622.
Virginia-Colorado Development Corp. (53 Wheatonv. Wallace (24 L.D. 100); modified,
34 L.D. 383.
I.D. 666); overruled so far as in conflict,
White, Anderson (Probate 13570-35); over55 I.D. 289.
ruled, 58 I.D. 149, 157.
Vradenburg's Heirs et al. v. Orr et al. (25
White, Sarah V. (40 L.D. 630); overruled in
L.D. 323); overruled, 38 L.D. 253.
part, 46 L.D. 56.
Wagoner v. Hanson (50 L.D. 355); over- Whitten et al. v. Read (49 L.D. 253, 260; 50
L.D. 10); vacated, 53 I.D. 447.
ruled, 56 I.D. 325, 328.
Wahe, John (41 L.D. 127); modified, 41 L.D. Wickstrom v. Calkins (20 L.D. 459); modified, 21 L.D. 553; overruled, 22 L.D. 392.
637.
Walkerv. Prosser (17 L.D. 85); reversed, 18 Widow of Emanuel Prue (6 L.D. 436); vacated, 33 L.D. 409.
L.D. 425.
Walker v. Southern Pacific R.R. Co. (24 Wiley, George P. (36 L.D. 305); modified so
far as in conflict, 36 L.D. 417.
L.D. 172); overruled, 28 L.D. 174.
Wallis, Floyd A. (65 I.D. 369); overruled to *Wilkerson, Jasper N. (41 L.D. 138); overruled, 50 L.D. 614 (See 42 L.D. 313).
the extent that it is inconsistent, 71 I.D.
Wilkins, Benjamin C. (2 L.D. 129); mod22.
ified, 6 L.D. 797.
Walters, David (15 L.D. 136); revoked, 24
Williamette Valley and Cascade Mountain
L.D. 58.
Wagon Road Co. v. Bruner (22 L.D. 654);
Warren v. Northern Pacific R.R. Co. (22
vacated, 26 L.D. 357.
L.D. 568); overruled so far as in conflict,
Williams, John B., Richard and Gertrude
49 L.D. 391.
Lamb (61 I.D. 31); overruled so far as in
Wasmund v. Northern Pacific R.R. Co. (23
conflict, 61 I.D. 185.
L.D. 445); vacated, 29 L.D. 224.
Wass v. Milward (5 L.D. 349); no longer Willingbeck, Christian P. (3 L.D. 383); modified, 5 L.D. 409.
followed (See 44 L.D. 72 and unreported
case of Ebersold v. Dickson, September Willis, Cornelius et al. (47 L.D. 135); overruled, 49 L.D. 461.
25, 1918, D-36502).
Wasserman, Jacob N., A-30275 (September Willis, Eliza (22 L.D. 426); overruled, 26
L.D. 436.
22, 1964), overruled, 79 I.D. 416 (1972).
Waterhouse, William W. (9 L.D. 131); over- Wilson v. Heirs of Smith (37 L.D. 519);
overruled so far as in conflict, 41 L.D. 119
ruled, 18 L.D. 586.
(See 43 L.D. 196).
Watson, Thomas E. (4 L.D. 169); recalled, 6
Winchester Land and Cattle Company, 65
L.D. 71.
I.D. 148 (1958), and E. W. Davis,
Weathers, Allen E., Frank N. Hartley (AA-29889 (March 25, 1964), no longer fol25128), May 27, 1949, unreported; overlowed in part, 80 I.D. 698 (1973).
ruled in part, 62 I.D. 62.
Weaver, Francis D. (53 I.D. 179); overruled Witbeck v. Hardeman (50 L.D. 413); overruled so far as in conflict, 51 L.D. 36.
so far as in conflict, 55 I.D. 290.
Weber, Peter (7 L.D. 476); overruled, 9 Wright et al. v. Smith (44 L.D. 226); in
effect overruled so far as in conflict, 49
L.D. 150.
L.D. 374.
Weisenborn, Ernest (42 L.D. 533); overruled, 43 L.D. 395.
Werdenv. Schlecht (20 L.D. 523); overruled Zimmerman v. Brunson (39 L. D. 310); overruled, 52 L.D. 714.
so far as in conflict, 24 L.D. 45.
NOTE.-The abbreviations used in this title refer to the followingpublications: "B.L.P." to Brainard's Legal
Precedents in Land and MiningCases, vols. and 2; "C.L.L." to Copp's PublicLand Laws edition of 1895, 1 volume;
edition of1882,2 volumes;edition of 890,2 volumes;"C.L.O."to Copp'sLand Owner,vols. 1-18;"L. and R." to records
ofthe former Divisionof Lands and Railroads; "L.D." to the Land Decisions of the Department ofthe Inteior, vols.
1-52; "I.D." to Decisionsof the Department of the Interior, beginningwith vol. 53.-EDITOR.
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Classification and Protection of
1970, June 18: Cir. So. 2273-JurisPublic Interest in Lands (37 FR
diction over Appeals to the Direc5583)_
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In the first case, IBLA 71-211,
W-26982, several indemnity

selec-

9 IBLA 22

tions were clearlisted on various
Decided January 10, 1973 dates from 1899 to 1908 with the
Appeal from decisions of the Land State of Wyoming offeringVsections
Office, Cheyenne,

Wyoming,

No. W-

26982; W-27006; W-28537:and W28559; holding for rejection applications for State school land indemnity
selections.
Affirmed.

of school lands as base. In each in*stance, the area offered as base was

one unsurveyed section, presumably
640 acres. Subsequently,, from 1944

to 4963, the subject base lands were
either surveyed or platted by pro-

jection

diagram and each was found

School Lands: Indemnity Selections

to contain more than 640 acres per
section. On the basis of the discovA resurvey of either the base lands or
the lands selected by a State will have
cry of more than the' standard
no effect upon the State's right to furnumber of acres in the base lands
ther lieu selection.
previously given up, the State of
APPEARANCES: A. E. King, Cbmmnis- Wyoming made another application
sioner of Public Lands, State of Wyo- to select more lieu lands. By its deci-,
ming, and W. M. Sutton, Special Assist- sion of February 3, 1971, the Wyoant Attorney General, State of Wyo- ming Land Office held the State's:
ming, for appellant; Assistant Solicitor, application for rejection.
Division of Public Lands, for appellee.

The second

ase, IBLA

1-194,

W-27006, involved several indemOPINION BY AR. STUEBING nity selections clearlisted on various
INTERIOR BOARD OF LAND dates from July 1901to June 1918.
Each of the sections offered as base
APPEALS
had been surveyed and shown to
This opinion involves a consolida- contain 640 acres. Upon resurvey of
tion1of several Wyoming schoolland these base sections,, between 1915
indemnity lieu selection appeals. and 1945,all the sections were found
Their facts will be set out sepa- to contain more than 640 acres. The
rately; however, the same law may State of Vyoming offered this exbe applied to the disposition of all cess as base for a further selection
the appeals.
and on February 1, 1971, the Wyo80 I.D. No. 1
1

2
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ming Land Officeheld the applica-

tion for rejection.i
In the third case, Wyoming lieu
selections W-28537 and W-28559,
IBLA 71-307,the situation is reversed from that in the first two
cases. Here, the State of Wyoming
was invested with title to certain
surveyed school sections in place on
the date of its' statehood, July 10,
1890. The survey at that time
showed the sections involved contained 640 acres. Upon subsequent
resurvey by the United States the
sections were revised and from that
revision the State of Wyoming determined the acreage of each section
to be something less than 640 acres

OF THE
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the one-half of section 16 that is in
Montana. However, the land which
Wyoming selected in 1884 was de-

pendentlyv resurveyed in 1963 and
it was determined that the selected
section and a half contained 655.78
acres instead of the usual 960 acres.
The State asks that the loss of 304.22
acres discovered by the dependent
resurvey of the selected lands be ofset by the admitted overselection of
the half section, 320 acres, determined to be in Montana, thus leaving an overselection of only 15.78
acres. By its letter decision dated
December 28, 1970, the Wyoming
Land Officedenied that request.
From all the above denials, the
State of Wyoming appeals.
In the four cases the Bureau of
Land Management used as a basis
for its decisions the cases of State
of New Mlexico, 53 I.D. 222 (1930)
and State of New M~exico,51 L.D.

per section. On the basis of the
State's recalculation of the number
of acres in the resurveyed school
sections, an indemnity selection application was filed for the balance.
The application was held for rejection by the Wyoming Land Office 409 (1926). The former case held:
on May 7, 1971.

The fourth case- IBLA 71-279,
involves a situation where the State
was originally presumed to have
one-half of a certain section 16 and
all of a certain section 36 in Yellowstone National. Park. One-half of
section 16 was apparently

in Mon-

tana. On that basis, the State made
a selection of one and one-half sec-

tions elsewhere. Later, it was determined that all of section 16 was in
the State of Montana. Wyoming
does not contest the finding that it
has an excess selection because of
1
Apparently no serial number was assigned
to this case by the Wyoming Land Office. The
record consists principally of several items
of correspondence.

* * *

When the State of New Mexico

in 1915, prior to a survey in the field, offered all of Sec. 2 as base land for an
indemnity selection it, by implication, accepted the protraction diagram as correct for the purposes of the case; having received the indemnity land for which
it applied, the State is now estopped to
assert anything to the contrary, or to
make a further indemnity claim on account of the said Sec. 2.

The latter case states:
A deficiency in acreage caused by alleged gross inaccuracies in the surveys
is not a ground for adjustment of a State
grant, inasmuch as section 2396, Revised
Statutes, declares that in the disposal of
public lands the official surveys are to
govern, and that each section or subdivision thereof shall be held and con-

.1]
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sidered as containing the exact quantity
shown on the piat.

The bulk of appellant's briefs are
directed to distinguishing the above
quoted cases and to quoting 43
U.S.C.

la§

851, 852 (1970). The per-

by the United States in lieu thereof, subsequent discovery of deficiencies in acreage caused by inaccuracies in the surveys will not afford,
a new basis for adjustment of the
grant. The rationale of this longestablished rule is fully stated in
the 1926 decision in State of New
Mexico, supra:-

tinent provisions of. these sections
which relate to deficiencies in the
States' grant of school land by reasons of settlement or otherwise and
In denying the State's claim for credit
how to fill these deficiencies are set on account of the alleged deficiency, the
Commissioner held that Section 2396, Reout as follows:

vised Statutes, contemplated that in the
disposal of public lands the official surare also appropriated and granted, and veys are to govern, and that each section
may be selected, in accordance with the or sectional subdivision, the contents
provisions of section 852 of this title, by whereof have been returned by the, sursaid State to compensate deficienciesfor veyor general shall be held as containschool purposes, where sections 16 or 36 ing the exact quantity expressed in the
are fractional in quantity, or where one return that the design and purpose' of
or both are wanting by reason of the this statute was to establish beyond distownship being fractional * *
pute all lines and lines and monuments
(b) Where the selections are to com- of accepted official surveys;, to obviate
pensate for deficiencies of school lands in; inquiry and contention with respect to
survey inaccuracies and place a statutory
fractional townships, such selections shall
be made in accordance 'with the' follow- : bar, against. attempts to alter the same
Ing principles of adjustment, to wit: For or to set up complaints of deficiency of
areas as a basis for resurvey. The Comeach township, or fractional township
containing a greater quantity of land than missioner observed that aside from this
three-quarters of an entire township, one statutory limitation, administrative rea* * * And other lands of equal acreage

section

*

* *

Provided, That the States

which are, or shall be entitled to both
the sixteenth and thirty-sixth sections in
place shall have the right to select double
the amounts named, to compensate for deficiencies of school land in fractional
townships..

sons precluded the granting of the State's
claim; that the stability of surveys and
the title to lands described by reference
thereto should be unassailable by parties
finding differences in measurements and

areas from those returned, and if trans-

We believe that the disposition of
each of these cases is, governed by

actions involving the disposition of public
lands were not made final, and the Government was obliged to open up for readjudication the question as to the area, of

the decisions cited above. These de-

a particular tract or tracts granted and,

cisions establish the rule that, the
extent of a State's right to receive
a school indemnity grant is limited
to the acreage shown by the official
surveys (or protraction diagrams
for unsurveyed lands), and where
indemnity lands have been granted

patented,

controversies

would be con-

stantly arising and resurveys and. readjudications would be interminable. (Ibid.
at 411).
*

*

*

*

*

The Department has carefully considered the matter and finds no reason to
differ with the conclusion reached by the

4
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Commissioner.- The provisions of section
2396, Revised Statutes, recognize the fact
taught by experience that measurements
of lands can not be performed with precise accuracy and that the work of no
two surveyors would exactly agree. True,
-the alleged shortage in this case looms to
a figure of impressive proportions but
the very purpose of the declaration of law
above referred to was to obviate inquiry
and contention in regard to survey inaccuracies. Moreover, the recognition of
right to an adjustment in this. instance
would establish a far-reaching precedent
and afford a basis for similar claims by
other States. and a multitude of claims
by individuals who had purchased Goverminent.lands and found the area short
of that expressed. on the plat. of survey.
Also, the rule vorks. both ways, in favor
of -and against the United States. Manifestly the. Government has no basis for
claim to readjustment, of boundaries or
for further payment, or for restitution in
those cases of ertified or patented lands
where-there was an excess of acreage over
*that paid for. or taken, in harmony with;
the suryey retuns& at the- time of disposal.
And if the returns- are conclusive against
the Goyerument they must also be conclusive in. its favor. Take the.present case;
the Government can not inquire into the
contents -of the school sections and subdivisions assigned by the State as basis
for its indemnity selections, but accepts
them as containing the exact quantity expressed in the return. Examination might
disclose a deficiency in the area of these
sections; frequently, no doubt, exchanges
have .been made of unequal areas, the discrepancy being in favor of the State, but
the. law gives these transactions repose
and they, cannot be disturbed. Otherwise
endless confusion would ensue. U(bid. at
- 412). - f
S
:
:
;

The same principle was applied in
the' ±930 decision .in State of New

Mexico, supra, where it was held:
Where a State submits as base for an
indemnity school selection an unsurveyed

section within a national forest the area
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of which was estimated by protraction,
the adjudication of its claim for indeminity on that basis is final and the State.
will be estopped from asserting a claim
for further indemnity on the ground that
the section when surveyed was shown to:

contain a greater area than that estimated by the protraction. (Syllabus).

By application of this principle
'we can resolve the issues raised in
the present four appeals.
The first two fact situations set
out above will be discussed together
for the reason that the only difference in the facts is that the base land
in the first case was unsurveyed at
the time of the transfer and in the
second case the land had. been surveyed prior to the transfer for lieu.
In both cases,-thebase land was later
determined to: have more than 640
acres, or a greater number of acres
than th6 land selected.-The State of
WVyom
Iing, in both the first and second appeals, distinguishes their fact
situations from the New Mexied
case (53 I.D. 222, eupra). Appellant

pdints out that the New Mexico lieu
selections waere based on a protrac-

tionLand in the Wyoming cases the
first was not-even, protracted aiid.
the second involved a prior survey.
Th State next contends that. the
New Mtexico (593 I.D.

222) case

stands for the proposition that
equity Would, in §ituations such as

the present case, allow the State to
choose more land, pointing out that
in the New Mexico case,the Department allowed the State to keep lieu
lands mistakenly selected and approved on the basis of the resurveyed base. The distinction

here,.

also made clear by the NewAMexico

1]
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case, is that the Department did not
recognize an equitable right to select
additional land oncethe mistake'was
discovered. Although the State
points to certain factual variations
in the situations involved the law
is settled that once a State gives up
its base and accepts lieu, the ex-

change is final.
The State, in cases one and two,
next points to 43 U.S.C. § 851 which
provides for lieu selections where
the base had been in some manner
taken from the State in whole or in
part. The significant part of that
statute, here, reads:
* * * Provided, That the selection of
any lands under this section in lieu of
sections granted or reserved to a State

shall be awaiver by the State of its right
to the granted or reserved sections. * * *

The intent of the statute is that
once

.the

exchange has. been made

the matter is settled, and no further
adjustments may be made. This is
pointed out in the cases discussed
above.

The third case involves a situation
where the State is asking a lieu
selection based upon a resurvey of
the base land which it still retains.

Again the arguments relating to
§§ 2851. and 852 were-utilized. The basic rule' of law, as we
see it, is that the area shown on the
plat at the time title passes is to control what the State receives, and
that a later survey will not affect
that grant. This is the general principle set out in State of New Mexico,
43 U.S.C.

51..L.D. 409., 412 (1926), and the
cases cited at 43 U.S.C.A. § 752 N3

(1964). To rebut this, the State dish

tinguishes the fact situation of State
of Newv M1,exico,
case in that in the
New Mexico case the State made
the resurvey, but in the present case,
the federal government made the?
resurvey. This does not change the
.fact that the grant was finalized atthe time title passed to the State,
and so the State is bound by the

original plat upon whichthat grant
was based.

One further question remains in
the third appeal. The State enclosed
a letter, 1364141 "F" WJC, dated'
January 30, 1930,from the General
Land Office, Washington, to the
Commissioner of Public Lands in
Wyoming, granting the State a lieu
selection for base in a situation
closely resembling the present case.
In light of our analysis of the precedent relied upon for our holding
in this case, we cannot regardthis
letter as having continuing authority.
The fourth case involves the
situation where the State selected
lands were, by a dependent resurvey, determined to contain less than
they had originally been shown to
contain. The question involved in
that situation has been decided inthe first two cases discussed above.
However, here the State also asserts
an equitable ground. The-State ad-.
mittedly must reduce 'its entitlement to select lieu land to the extent
of the half section of school land in
place which was ultimately- determined to be in Montana,; not Wyoming. In return the State asks that
it be allowed to offset the land lost
by that resurvey against the half

6
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section of selected land for which it
admits it must now offer new base,
leaving only an overselection of
<15.78acres. In support of its equity
argument, the State cited the State
of New Mexico, 53 I.D. 222 (1930),
which grants equity by allowing
the State to keep the already ap*proved lieu lands selected on the
basis. of an' enlarged resurveyed
base section;. The equities are not
directly similar, in that the base
land here was not ever in the State
of Wyoming, so that no equitable
interest therein can be vested in the
State.
-Accordingly, pursuant to the authority delegated to -the 'Board of
JLand Appeals by the Secretary of
the interior,. 43 CFR 4.1, the decisions appealed'from are affirmed.

[SO .D.

the lands in the field, which are found to
have been made on sections sixteen or
thirty-six, those sections shall be subject

to the claims of such settlers; and if such
sections or either of them have been or
shall be granted, reserved, or pledged for
the use of schools or colleges in the State

in which they lie, other lands of equal
acreage are hereby appropriated and
granted, and may be selected, in accordance with the provisions of section 852
of this title, by said State, in lieu of such
as may be thus taken by preemption or
homestead settlers. And other lands of
equal acreage are also hereby appropriated and granted and may be selected,
in accordance with the provisions of section 852 of this title, by said State where
sections sixteen or thirty-six are, before
title could pass to the State, included
within any Indian, military, or other
reservation, or are, before title could
pass to the State, otherwise disposed of
by the United States: Provided, That, the
selection of any lands under this section
in lieu of sections granted or reserved
to a State shall be a waiver by t State

>....:

EDWARD W. STEurBING,

.

JEBRIOR

WE. CONCUR:

;

Member.;

sections. And other lands of equal acre-

age are also appropriated and granted,

r.

-MARTINRITVo, Member.
FR3EDERICK FrSP~,~'e~

FREDERICK

of. its right to the granted or reserved

Ff81H/AN

At first blush the main opinion's
rationale in part suggests that the
grant under the Lieu Selection Act
[43 U.S.C. §§ 851452 (1970)1 is in
terms of sections, not acres.
The opinion does not discuss the
apparently disparate provisions- of
* 43 U.S.C. §861 (1970), which reads
as follows:
Where settlements with a view of preemption or homestead have been, or shall
.hereafter be made, before the survey of

and may be selected, in accordance with
the provisions of section 852 of his ttle,
by said State to compensate deficiencies
for school purposes, where sections sixteen or thirty-six are fractional in quantity, or where one or both are wanting
by 'reason of the township being fraetional, or from any natural eatise' whatever. And it shall be the duty of the S-

retary of the Interior, without awaiting
the extension of the public surveys, to
ascertain and determine, by protraction
or otherwise, the number of tow'nships
that will be included within such Indian,

military, or other reservations, and there
upon the state shall be entitled to select
indemnity lands to the extent of section
for section in ife!u of sections therein
which have been or shall be granted, reserved, or pledged; but such selections
may not be made within theuboundaries of
said reservation:
Provided, however,

7
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That nothing in this section contained
shall prevent any State from awaiting

change in any relevant part, it manifested
its approval and ratification of the administrative construction of the earlier
the extinguishment of any such military,
Indian, or other reservation and the :Resurvey Acts by the Department of the
restoration of the lands therein embraced Interior, the effect given thereto by such
Department, and such practices and proto the public domain and then taking the
cedures. [Footnote omitted]
sections sixteen and thirty-six in place
therein. [Italics supplied]
The soundness of this approach, in

Concededly the statute speaks of its evenhandedness and practical"section for section"; however, it ity, is articulated in State of New
also addresses itself to "other lands
MIexico,51 L.D. 409 (1926), quoted
of equal acreage," a contradiction in the main opinion.
in many situations.
'In view of the fairly consistent inAs I see it, the crucial point is the terpretation given by the Departfact that the 'schoolindemnity stat- ment to the lieu selection statutes
utes, Rev. Stats. § 2275 and 2276 and the reasonableness' of such' inwere amended by the Acts of Feb- terpretation, I see no: reason to*deruary 28, 1891 26 Stat 796, the Act part therefrom and therefore conrur
of August:27 1958,72;Stat. 928, the in the main opinion.
Act of September:14, 1960, 74'Stat.
1024, and the .Act: of June 24, 1966,
JAMES C.Q

ODWIN

80 Stat.220 at whichtimes Congress
must be presumed to have known the
thblifu 'selecinterpretation§ put Oil
tion law by th6 Department. 'That
Congressi did nothing by statute to
change the'.admiiihistrative 'practice
aandinterpretationris tantamount to
Congressional approval there6f.This view is buttressed by State of

'Review of recommenided' decision

Wyomng v.- United.States,.310 F.

1
0127926 and
ing permits C-027891,

1962), cert.
2d 566, 580 (10th .Cir.
denied, 372 U.S. 953.-(1963), as fol-

0127927.

lows:,

,.A

'When. Congress passed the Resurvey
Act of.1908, it must be presumed to have
known the construction which had been
placed on the Resurvey Acts of 1903 and
1905 and the effect given to such earlier
Acts by the Department of the Interior
and the practices and procedures followed
and carried out by such Department, with
respect to the lands in the original school
sections and resurveyed school sections.
Therefore, when Congress enacted the
Resurvey Act of 1908, without substantial

9 IBLA
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Decided January 23,1973
of

Administrative Law Judge Dent D.
Dalby, recommending reversal f a
Bureau off Land Management decision
rejecting applications for coal prospect-

Affirmed as modified.
Coal Leases

and

Permits:i Permits:

Workability
The workability of any coal will ultimately be determined by two offsetting

factors- (1) its character and heat-giving quality, whence comes its value, and
(2) its-accessibility, quantity, thickness,
depth, and other. conditions that affect
the cost of its extraction. It must be
considered a workable coal if its value,
as determined by its character and heat-
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-giving quality,
extraction.

exceeds

the

cost

of

Coal Leases and. Permits: Permits:

Workability
Workability as defined by the USGS is
concerned with the economics of the in-

trinsic factors. Extrinsic factors such as
tracisportation, markets, etc., are not considereL However, the cost of mining must
be considered. In its classification of coal
lands, USGS has anticipated and assumed
the ultimate coming of conditions favorable for mining and marketing of any coal
if the coal is workable in terms of the

r80 LD.

the Secretary of the Interior is entitled
to rely upon the reasoned opinion of his
technical expert, the Geological Survey.
Only upon a clear showing that the Survey's determination
was improperly
made, will the Secretary act to disturb
the determination.

APPEARANCES: Darrell J. Skelton,
Esq., for James C. Goodwin; John P.
Hughes, Esq., Office of the Solicitor,
U.S. Department of the Interior, for
the Bureau of Land Management and
the U.S. Geological Survey.

intrinsic factors. In this respect, the test
of workability under the Mineral Leasing
Act differs from the prudent man rule
under the mining laws.

Coal Leases and Permits: Permits:
Workability
Although workability is basically a prob-

lem of the physical parameters of the
coal, the test of workability is dependent
upon economic factors. If the value of

the coal is greater than- the cost' of its
extraction, the-deposit.is workable.-

Coal Leases and Permits: Permits:
Workability
Workability may be established by geologic inference where detailed information is available regarding the existence
-of a workable deposit in adjacent lands
-and there are geologic and other surrounding conditions from which the workability of the deposit can be reasonably
inferred. However, geologic inference,as

a tool for determining'workability, has
certain limitations. The'mere fact that
lands applied for adjoin other lands
which-contain workable coal deposits does
not, per se, permit the inference that they
contain coal deposits in workable quality

and quantity.
Coal Leases-and Permits: Permits
In-determining whether lands are of such
character as to subject then to leasing
rather than prospecting under permits,

OPINION BY MR. DAY
OFFICE OF HEARINGS AND
APPEALS
This matter is before the Board
via a long, unusual, and circuitous
route. It had its origin on April 20,
1966,when Mr. James C. Goodwin
filed three applications for coal
prospecting permits
(Colorado
0127891,.0127026and0127927)

pur-

suant to the provisions of the Mineral Leasing Act of February 25,
1920, as aended,

30 U.S.C. § 201

(b) (1970), hereinafter called the
"9Act".':
On June 20, 1966, the Colorado
Land Officedenied the applications
"because the lands are known to
contain a workable coaldeposit and are more properly subject to the
leasing provisions of the Mineral
Leasing Act- than. the' prospecting
provisions thereof."' After Mr.
Godw's
appeal to the Director,
Bureau of Land Management, was
denied he appealed. to the Secretary. In a letter decision dated De1 Appendix A ontains a description of the
original permit application and amendments.

-

JAMES C. GOODWIN
January 23, 197,
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cember 19, 1969, the Assistant Sec-

testify as witnesses for the appel-

retary of the Interior set aside the
Bureau's decision and remanded the

lant.4

case for a hearing

7 IBLA 200, 213, 79 I.D. 571, 5v-

and a recom-

mended decision by a Hearing Examiner "on the question of the
existence and workability of such
coal deposits as there may be in the
land."

2

In Clear Creek Inn 'Corporation;
578 (1972), the Board clearly put
cases of this nature in their perspective with respect to Departmental
authority to determine workability
and the burden of proof.
* * * It has long been accepted that

Extensive hearings were held in
Denver, Colorado, on. April 20; it is for the Secretary or his delegate to
May 1, and June 16, 17 and 18, 1970.

In, his recommended decision, dated
November 8, 1970,' the. Judge con-

cluded that the prospecting periits
should. be. issued, for the lands contaimed in the amended applications.
On November 27, 1970, the Assistant .Secretary requested the Board
of Land Appeals to consider and decidethe- appeal.3. Upon request' of
the Bureau and appellant oral
argument was-held on June 2, 1971.
This matter is novel in a number

determine whether, from the: information
which he has at the time he considers
an application for prospecting permit,
prospecting or exploratory work is necessary to determine the existence or workability of coal deposits. D. E. Jenkins 55
I.D. 13 (1934). Of course, we recognize'
that the Geological Survey in conducting
its field examinationss and' collectio of
other data is acting 'a's the Secrtar's
expert and. is providing technical advice
so that a proper determination can be
made in these matters. In addition, the
Director of the; Geological Survey has
been expressly entrusted by Congress
with the classification of the public lands
and examination of the, geological struicture, mineral resources, and products of
the national domain." Act of March 3,

of ways. To the best of our knowledg'e, it- is the first time a decision
regarding the workability of a coal 1879, 20' Stat. 377, 394; 43 U.S.C.' 31
deposit has had the advantage of a (1970). Thereore,' when the Geological
hearing on the facts. Furthe-r,-:b6 Survey has concluded from all the availcause'the Agsistant Secretary recog- able geologicaldata that further exploration is, or is not, needed to determine the
nized' "that there: are strong difer- existence or 'Workability:'of
oal 'deposits
ences of views on this subject
* in a particular area, the Secretary is
and as 'to the proper criteria to be entitled, to rely upon the reasoned opinion
his technical expert in the field. Roland.
employed in cases of'this kind," he of
C. Townsend, A-30250 (September 14,
permitted two USGS employees to 19665) Carl Nyman, 59 I.D. 238 (1946).
The title "Hearing Examiner" was superseded by "Administrative Law Judge." 37 F.R.
16787 (August 19, 1972).
SJurisdiction over appeals to the Director,
Bureau of Land Management, was delegated
to the Board of Land Appeals, June 18, 1970.
Cir. 2273, 35 P.R. 10009, 10012.
2

This accepted procedure has been followed consistently, placing a burden on
the applicant to'present.a convincing and
persuasive argument to rebut the conclu4 John P. Storrs, Regional Mining Supervisor, Branch of Mining Operations, and J. D.
Turner, Chief of Branch of Mining Operations.;
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sions of the Geological Survey. Absent a
clear showing that the Survey's determination was improperly made, the Secre

tary will not act to disturb a mineral
classification or determination made by
the Geological Survey, f. Lillie Mae
Yates, A-26271 (February , 1952).

Under section 2 (a) of the Act, the
Secretary is authorized,. in his discretion, to offer coal lands owned by
the United States for leasing
through competitive bidding. Under section 2 (b) of the Act, the Secretary may issue prospecting permitts "[w]here

prospecting

or ex-

[.) LD.

mapping of the area by Hancock in
1925 (USGS Bulletin 757), and by
Hancock and Eby in 1930 (USGS
Bulletin 812c) show many coal oc-

currences throughout the Williams
Fork Formation. Hancock and Eby
estimated the multiple beds of coal
to have a total of 62 feet under much
of the area in T. 3 N., R. 93 and
94 W. in which the permit applications lie, and a total of 2 billion tons
of available coal in the two
townships.
. In the surrounding area of the
lands sought by Goodwin there were

ploratory work is necessary to determine the existence or workability eleven existing coal leases issued unof coal deposits in any unclaimed, der the Act at the time of the hearing. Several of the existing leases
undeveloped area * *
Each of the applications was re- were issued in response to preferjected upon the basis of reports ence rights earned by, Goodwin
from thei U.S. Geological Survey through discovery of commercial
'(Ut3}SGthatthe lands applied'for- coal on. previously is'sid prospectare known to contain a workable ing permits.
There are ,two coal mines opercoal deposit and are therefore subject to leasing, rather than to pros- ating in the area. The Reinau mine,
pecting. However, we hold that the located about 5 miles south of Crecord does not contain sufficient ev- 0127926-7,,is a seasonal operation
,idence to establish that the lands producing between 10 and 20 tons
Contain workable coal deposits.
per day for consumption in the
The application lands lie in north- Meeker area. The Redwing mine of
western Colorado, about 12 miles Colowyo Coal Company, situated
northeast from Meeker, Colorado, about 2. miles north of C-0127927
at elevations varying from approxi- and 3 miles east of C-0127891, promately 6,500 to 9,000 feet above sea duces about 1,000tons per day from
level. The terrain is rugged and the Collom bed during the peak
mountainous,: cut by numerous can- season.
The Blue Streak mine, located
yons, and heavily vegetated, so that
it is difficult to traverse, as well as about 1 and /2 miles south of
to trace the continuity of such coal C-0127926 and 1 mile southwest of
beds as may be exposed. The area is C-0127927, operated until the late
underlain by the coal bearing Wil- 1950's. 'Other abandoned mines in
liams Fork Formation of the Mesa the vicinity include the Cornrike or
Verde Group. Detailed geologic Nine Mile mine, approximately 3

7]

JAMES

C. GOODWIN

January 2, 1973

miles south of 0-0127927,the Gentry mine, approximately 2 miles
south of C-0127926, and the James
mines, about 1/2 mile north of
C-0127927.An unnamed abandoned

hole, approximately 1/4 mile fron'

mine, in NW1/4 sec. 3, T. 3 N., R. 94
W., containing seams of coal of 1

seams of 7 and 2 feet.

foot 3 inches and 5 feet 8 inches separated by 4 inches of bone, was
discovered within the area of
C-0127891 by USGS engineers
while investigating the subject applications. Nothing is known of the
abandoned mine, but it is surmised
that it was worked by a local rancher for his personal needs.
At least 31holes have been drilled
into or through the Williams Fork
Formation in the vicinity of these
applications. Almost all have encountered coal of varying character
and thickness at different depths.
Goodwin drilled six exploratory
holes in connection with other prospecting permits at distances 'ranging from 1,000 feet to 61/2 miles
south of C-0127926-7. As a result
of his findings in these drill holes,
he earned preference rights to coal
leases.

C-0127926 and C-0127927, showed

seams of 4 and 12 feet. The Val.
James water well, approximately 1/4
mile north of C-0127927, showed
There are no known outcrops or
other exposures of coal in any of
the lands remaining in the three
applications except the unnamed'
abandoned mine on -0127891.V
Goodwin concedes that

coal beds'

exist within the application areas,
but maintains that the existing
knowledge is not adequate to permit an inference of workability.
With regard to quality of the coal,
the Government demonstrated that
coal mined in the vicinity had heat-'
ing capabilities between 10,500 to
12,000 BTU's and contended that.
coals having a minimum, value of
8,500 BTU's were workable. Good-

win admitted that coals mined from
the Williams Fork Formation meet
the test for heating capacity, but
was of the opinion that any coal
having less than 10,000 BTU's
would be difficult to market. However, as we discuss below, market-

A coal bed of 6 feet within 163 ability is not at issue here.
feet of the surface was'observed in
Goodwin testified that his investhe Taylor well, approximately 114 tigations show errors in the pubmiles southwest of C-0127927. The lished literature on the Williams
Sun Gossard oil well in SE1/4SEt/4 Fork Formation and coal beds
therein, because of the failure by
sec. 17, T. 3 N., R. 93 W., within
the original area of C-0127926, Hancock and Eby to establish ac-'
curate vertical control for their
showed 7 feet of coal in 10' beds,
each greater than 4 feet thick. The original studies. Goodwin stated"
Kilroy oil well, over 2 miles north that the thickening and thinning of
-of C-0127926, showed 116 feet of the beds within very short distances'
coal in 10'beds, each greater than 4 precluded accurate inference as to
feet thick. The Van James test lateral extent of the beds and made-'
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'any-imeaningful determination of
workability, or correlation between
the existing exposures of coal, almost impossible.
Goodwin contends that assuinptions by the Government as to correlation of exposed coal beds are
shown to be incorrect in light of
more recent geological evidence and
that the demonstrated errors in correlation limit the lateral extent of
any exposed beds. The Government
admitted that some assumed correlations it had used may be in error.
Goodwin averred that there was no
tracement of the' Collum bed'being
mined in the Colowyo Redwing
mine, and that the exposures of coal
tended to show thickening and thinning within relatively short distances, e.g., Hancock and Eby sites
340 and 345, where a 10-foot seam

of coal went to 10 feet of bone in
approximately

one mile.

Goodwin also claimed that the
stairstepping of geological formations from the transgression-regression break the continuity of the coal
beds and that the coal shown in drill

OF THE
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[80 1.1).

splits with the bone thickening and
thinning.
Goodwin testified, without disiagreement from the Government's'
witnesses, that splits had been encountered in the Reinau mine, as
well as in the now-closed Blue
'Streak mine. Inferentially, it was
suggested that the splits were a
major factor in the closing of the
Blue Streak.
Dr. Russell G.- Wayland, Chief
Conservation Division, USGS,
maintained there were' no serious
problems due to lenticularity or
thickening or thinning in the. Williams Fork Formation, because if
one seam pinched out, surely there
would be another bed in the vertical series which could be mined.
Evidence of burning was reported by Hancock and Eby on the
outcrops both north and south
of the area in applications
C-0127926-7, with no expression as

to depth of burning, but with a
comment that it was difficult to
trace the lateral exposures of the
coal because of the great amount of
burning. Goodwin reported clinkholes 35-1, 35-2, 25-1 and 28-1 indiered and burned coal in drill holes
cate a thinning trend toward the
25-1 and 28-1.'In fact, only clinknorth, into the area of applications ered coal was encountered in hole
CQ0127926~.
28-1 to its total depth of 490 feet.
Dr. Robert G. Dickinson, a geolo- The burned coal at the bottom of
gist employed in Branch of Mineral hole 28-1 was approximately 1,850
Classification, USGS, admitted the feet back from the outcrop. In hole
thickening-thinning nature of the 25-1 the burning was approxibeds, but could not tell where the mately 2,500feet from the outcrop.
change occurred, or if the changes This is strong evidence that burnwere abrupt or gradual. He and ing has extended through the entire
other Government witnesses agreed distance from the outcrop to the
that the coal formations could have drill holes. It was reported that coal

JAMES, C. GOODWIN
January
ZS, 1973.
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was burned to a distance between
100 and 200 feet from the outcrop
at the Streeter mine. Goodwin reported other evidence of' burned
coal in hole 35-2 at a depth of 170

feet and in hole 35-1 at depths of
110j, 130 and .250 feet.. John

P.

Storrs, Regional Mining Supervisor, Branch of Mining Operations,
USGS, testified that deep burning
can be ascertained only by drilling.
Dickinson thought *.the extensive.
burning to be vertical in extent,
rather than lateral, contrary to
Storrs' and Goodwin's assertions,
but he admitted that closely spaced
drill holes, are the only method of
.

determining the extent, of under-

ground b urning. Wayl and considered; burning Sanirrelevant issue in
these cases becauseof' the general
occurrence of multiple seams of coal
in the Williams Fork Formation,
and insisted that at least one of the
many coal beds would surely be
workable.

Goodwin pointed out, without
widespread
contradiction, that
burning seriously affects the overlying rocks so that any attempt to
mine through the burned area would
be saddled with serious roof problems. He also asserted that the friable sands encountered in several of
the drill holes indicate the possibility that the coal may be unworkable
because of an inadequate roof or
floor.

The appellant has presented
specific evidence of discontinuity
and lack of lateral extent of the coal
beds, shown that there are coals of
noncommercial thickness in the

13

area, pointed out errors in the Government's attempted correlations of
coal seams, and shown other indica-

tions of conditions affecting the cost
of extraction.
Goodwin recognizes that geologists may' dier in the interpretation of the same data. In contrast to
the broader geological approach
taken by the Geologi 'Survey, the
appellant directed his evidence to
the absence of specific data pertaining to the coal beds within the application area. It is his conclusion that
the available 'information' does not
j ustify an inference that the' depos-t
its are workable because of the lack:
of continuity of the coal beds due
to lenticularity, faulting, intrusion
of dikes and splits, bone and burning. He asserts that the evidence
does not establish the lateral extent
of any coal bed.
The Government's position, is
based on generalities and broad inferences. USGS assumes workability where it can be 'shown that like
quality products are being produced
elsewhere. The Survey contends
that the successful coal mining operations in the Colowyo mine together with the large number of
outstanding coal leases and the general geology support its thesis that
coal deposits underlying the areas
sought by Goodwin are workable
by legal definition.
The Government's reports and
testimony, based on geologic inference has been successfully refuted
by specific.testimony and evidence
as to the actual conditions. The topography and vegetation on the
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lands make, it difficult, to trace a
workable coal seam through the
area. Hancock and Eby stressed that
their correlations were only tentative. Goodwin showed that many of
the correlations were in error. The
Geological 'Survey failed to show a
correlation of known workable seam
of coal into or through'the application' lands. The Government admitted that its correlations of the
James bed for six miles were in
error. Storrs admitted that his previous correlation of Location 404
with the, James mine was incorrect.'
He would now correlate Locations.
408 and 409, crossing the area in,
C-0127926, but admits that this
seam is thin (less than 2 feet thick),
dirty and, therefore unworkable.
'USGS by its testimony claims.
that the numerous drill holes and.
mines, both operating and aban-,
doned, in the area show the presence
of' workable coal. We cannot agree.
The variances in the height and
number of seams' in the holes and
the inability of Dr. Dickinson to
correlate the seams to our satisfaction weakens the Government's case
when added to the distances of the
drill holes and mines from the application lands in the rugged terrain. Therefore, it appears that
USGS has failed to show it possessed appropriate information regarding continuity, required to
determine workability. American

OF. THE
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the cost of extraction," brought out
by Goodwil and mentioned in
USGS Bulletin 537,,p. 82.
The cost of mining oal is affected by
many factors-such
as cost of prospecting, shaft sinking, or other mine opening,
surface and underground plant, perhaps
community plant, water, supplies, timber, feed, and insurance-all
of which
vary from place to place or in accordance with the method of working the
mine. Within the mine the main factors
are mining rate, thickness, depth, and
dip or pitch of bed, variations or irregularity in thickness, partings, "sulphur"

or other impurities that must be removed,' kind of roof or floor, presence
of gas or water, provision for drainage
and ventilation, haulage and hoisting,
faults, and igneous intrusions.

Goodwin and his expert witnesses
raised doubts in our minds as to the
workability by specifically challenging the lack of knowledge of the dip:
or pitch, irregularity in thickness,
partings, roof and floor, faults and
intrusions. Further he presented
specific findings based on available
data contained in thereports, sam
ples,, and other evidence, while
USGS was generally content to rely
on broad 'inferences. Further, the
USGS reports and testimony failed
to follow the USGS criteriaset out.
in Bulletin 537 and adopted by the
Department in Emil Usibelli, A.
Rens Shadtt, A-26277 (October 2,
1951). (Trans. p. 552.) Therefore,.

we must conclude that the applicant
made a clear enough showing that
Nuclear Corporation, A-30808 the USGS determination was improperly made.
(March 5, 1968).
The testimony of the USGS exBy this opinion, we are not requirpert witnesses failed to adequately ing USGS to undertake comprehencover "other conditions that affect sive drilling programs, or to engage
'
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in extensive exploratory investiga- too thin, or too deep. USGS Bul. 537, p.
tion in order to determine if a pros- 67. (Italics added.)
pecting permit should issue. Clear
This definition of workability was
CreekInn Corporation supra. The adopted by the Department in Enil
intent of the Act is to allow explora-. Usibelli A. Ben Shallit, supra, a_
tory work-to determine the existence case which arose under the Alaska
or workability of a coal deposit Coal Leasing Act, 38 Stat. 742, Ocwhen the information is not known. tober 20, 1914,as amended, 41 Stat.
The Mineral Leasing Act does not 1363, March 4, 1921. The present
define "workability." In the fulfill- Manual of the Conservation Divi-'
ment of his duties under the Act sion of the Geological Survey has
of March 3, 1879, 20 Stat., 394, 43' the above definition set forth as its
current policy. See Section 671.5.2
U.S.C. § 31 (1970), the Director,
Geological Survey, formulated pol- (b)'.'
;;
icy guidelines to 'be followed in the
Although workability is basically'
classification of)public lands and the a problem of the physical parameexamination of the mineral resource ters of the coal, the test of work-'
of the national domain. In 1913 the ability is dependent upon economic
then Director, George Otis Smith, factors. If the value of the coal is
authored USGS Bulletin 537,,"The greater than the cost of its extracClassification of the PublicLands,"
tion, the deposit is, workable. It is
setting forth, inter alia, the factors not enough to show that mining is
to be considered in determining the physically possible. Clear Ceek
workability of coal deposits.
Inn Corporation, supra. The cost of
The workability of any coal will ulti- extraction figured in the meaning
of workability in Usibelli by reamately be determined by two offsetting
factors- (1) its . character and heat- son of inaccessibility due to the progiving quality, whence comes its value, hibitive construction costs
of railand (2) its accessibility, quantity, thickroad
tunnels
and
bunkers
on the
ness, depth, and other conditions that
mining
site.
affect the cost of its extraction. It must
be considereda workable coal if its value,
Workability as defined by the'
as determined by its character and heat- USGS is concernled with bhe':eco-0
giving quality, exceeds the cost of etracnomics of the intrinsic factors. Extion, either as 'judged by actual eperience at the point where it is found or as trinsic factors such as transportajudged by actual eperience on similar tion, markets, etc.,, are not considcoals similarly situated elsewhere. There ered.'However, the cost of mining'
are no absolute limits to any of the fac- must be considered. In its classificators. The mining of 1 inch of coal that
tion of coal lands, USGS has anticmay involve the mining of S feet of, rock
is physically possible but would not pay. ipated and assumed the ultimate
Most unworkable coal beds lack one or coming of conditions favorable for
more of three ,things-quality, thickness,
mining and marketing of any coal
accessibility-that
is, they are too poor, if the coal is workable in terms of
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the intrinsic factors. In this respect,
the test of workability under the
Mineral Leasing Act differs from
the prudent man rule under the
mining laws.
A further differentiation from
the' "prudent man" requirement of
"a reasonable prospect' of success"
was made in Atlas Corporation, 74'

ing conditions must lead reasonably
to the inference of workability. It
has been held that acoal 'prospecting permit may be issued for lands
which adjoin other lands containing known workable deposits of coal
but which themselves are not known
to contain coal in workable quantity
and thickness, ClarenceE. Feiw,

I.D. 76, 84 (1967).

A.-30197 ' (January

It* *5[]t is not necessary, in order to
sustain a finding that such deposits do
exist in workable quantity, that a deterntination Can be made wivth some degree

7, 1965), even

where there were known outcrops of
coai on' the' application lands. Usi)elli,

supra.

USGS and Goodwin agree with
of assurance that a mining operationwill the' general rule applied by the coal
be an economai success. Rather, it is
industry that an 'exposure of coal
enough. that the available data is sufestablishesthe inferred existence of
ficient to determine that the lands under
such deposit for a radius of one-half
consideration would require only limited
prospecting to; project a program for de- mile, absent known contravenin
velopment but would not require pros-, factors such 'as faults. 'Goodwin adpecting for the purpose of determining
the presence or workability of the deposit. mits that he attempted to include
in his applications only lands more
[Italics supplied.]
half-mile from known coal
Workability may be established than a
In cases where he was
exposures.
by geologic inference where detailed
that he had included
made
aware
information is available regarding
a half mile of known
within
lands
the existence of a workable deposit
he
withdrew all affected
exposures,
in adjacent lands and there are gethe
applications.
from
lands
ologic and other surrounding condi- On past occasions when USGS
tions from which the workability of
workable coal was present
believed
the deposit can be reasonably inbut
not all, of the lands unpart,
on
ferred. Atlas Corp., supra. See Diait recommended
application,
der
mond Coal and Coke Co. v. United
be issued
permits
prospecting
that
'States, 233 U.S. 236, 249 (1914).
was
there
where
parts
on
those
only
However, geologic inference, as a
of
evidence
sufficient
available
not
tool for determining workability,
coal.
Clarof
workable
presence
the
has certain limitations. The mere
fact that lands applied for adjoin eneeE. Felix, supra.
Accordingly, we hold that prosother lands which contain workable
coal deposits does not, per se, permit pecting permits should be issued for,
the inference that they contain coal all lands described in the applicadeposits in workable quality and tions with the exception of the folquantity. As pointed out in Atlas, lowing, which lie within one-half
supra, geologic and other surround- mile of known deposits of workable

I
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coal deposits or regarding which
Goodwin has not refuted USGS as
to their workability:
(1) Within the area of inference
of the abandoned mine located on
C-0127891 : N

1/2

section 3 and E

C-0127891 (3,926.49 acres)
T. 3 N., R.
93 W., 6th P.M.-Sec.
6: SWI4SW1V/j;
Sec. 7: Lots 1, 2, 3, 4, 5, 10, ED/2 NW 14,,

.E%. T. 3 N., R. 94 W., 6th P.M.-Sec. 1:

All; Sec. 2: All; Sec. 3: All; Sec. 4:
E½/2E'/A; Sec. 9: N4NE1/A,;. Sec. 10:
N1 /2 N/2; Sec. 11: SW/,4SE'/4, N'/2 SEY4

SW'/4, N1/2; Sec. 12: Lots 1, 3, NWI/4'
section 4;
SEMI,
N.1/2'
(2) Within the area of inferC-0127926 (2,097.98 acres):
T. 3 N.,
ence of the Sun Gossard well and R. 93 W., 6th P.M.-Sec. 17: ESW14,
the Van James test hole within SEI4; Sec.. 20: Lot 1, N1,4SE1/4, WY_
C-0127926: NE 1/4 , E 1/2 NW 1/4 SE'/1, SWNj, E 2 NWy4, NE/; Sec. 21:
1, 3, 6, 7, 10 NW'/ 4 SE1/4, N/ 2 SW14,
section 20 and all lands in sections Lots
N 1/2; Sec. 28: Lots .6, 7; Sec. 29.:. Lots 2,
21 and 28; and within C-0127927: 3, 5, NW1/ ; Sec. 30: SW'4SE14/ N
4
2
.all lands in section 28;
S E)1/4,NxR% W /
(3) XWithin
the area of inference
C-0127927 (2,703.82 acres) : T. 3N., R.
of the Van James water well within 93 W., 1 6th P.M.-Sec. 13: SW45SE'/4,
4; Sec. 14: SE'/4; Sec. 22: Lots
Q-012927: NE 14 NE 14 section 22 Sy'SW
10, 11, 14, 20, 22, SW'4E814,: E E/2;

.1/2NE 14

and NWV1/4

"TT 1/4

section 23.

Therefore, pursuanit to the authority delegated to the Board, 43
.CFR 4.1, the recommended decision

'of the Administrative Law Judge is
affirmed as modified and the appli*cationsare remanded to the Bureau
,of Land Management for action
consistent herewith.
JAMES

M.

DAY,

Egi OfficioMember.
I

CONGuR:

NEWToN FiRsHBERG,Chairma.

I DISSENT:
MARTIN RIrvo, Member.

Sec. 23: All; Sec. 24: W½, W

E/2A1/2

Sec. 25: N1/ 2 SWY4, NWY4; Sec. 26: NY 2 ;
Sec. 27: Lot 1, SW4NW%4, El/ 2 NWI/4,
NEI4; Sec. 28: Lots 2, 19.

On June 6, 1966, permit C0127927 was amended to include
320 additional acres described as
Si/2 sec. 26, T. 3 N., R. 93 W., 6th

P.M.
On September 25, 1967, the following described lands were deleted
from the permit applications:
C-0127891 (777.86 acres deleted, leaving a total of 3,148.63 acres in permit
application

area)':

P.M.-Sec.

6: SW1/4SWl!4 ; Sec. 7: Lots

T. 3 N., R. 93 W., 6th

1, 2, 3, 4, 5, 10 E-/2 NWY4, EY2. T. 3 N.,

R. 94 W., 6th P.M.-Sec.

1: SE1/4SE1/4 ;

Sec. 12: Lots 1, 3, E1/2 NE%4 .

APPENDIX A
JAIES C. GOODWIN--Coal Prospect-

ing Permit Applications-Land Description

The original permit applications,
dated April 20, 1966, included the
following described lands:

C-0127926 (240.00 acres deleted, leaving a total of 1,857.98 acres in permit
application

area)

:

: T. 3 N., R. 93 W., 6th

P.M.-Sec. 17: F12SW'/4, SE14.

DISSENTING OPINIONBY
MR. RITVO
I dissent from so much of the
decision as remands the a-pplications

:
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to the Bureau of Land Management
for the issuance of coal prospecting

permits in part.
I would affirm the. decision of the
Director, Bureau of Land Management, which affirmed a decision of
the Colorado Land Office, Bureau
of Land Management, rejecting the
applications in their entirety. A
statement of my views will be filed
later.
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sons have passed but not two full years,,
he files an application to transfer some
of the qualifications from his base property to other land acquired by him, his.
base property qualifications are still in
good, standing at the time of filing thetransfer application because the term.
"two consecutive years' specified in the
regulation means two consecutive application years and not two growing seasons. Accordingly, the District Manager
should have considered the transfer ap-plication on its merits.

Grazing Permits and Licenses: Base,
WILLIAM

H. CASEY,

Property (Land): Generally-Grazing

G. N. AND

M SHARP,

Permits and Licenses: Base Property
(Land) : Transfers

A PARTNERSHIP,
INTERVENOR
9 IBLA 163

Decided January 26,1973
Appeal by the intervenor from decision by the Bureau of Land Management remanding Casey's section 3
grazing permit case (Nevada-6-68-1)
to the District Manager for consideration ol its merits of an application filed
by him to transfer a portion of the
grazing privileges attached to his base
land to other lands acquired by him.
Affirmed as modified.

aGrazing Permits and Licenses: Base

Property (Land): Generally-Grazi ng Permits and Licenses: Base Prop-

erty

(Land):

Commensurability-

'Grazing Permits and Licenses: Base
Property (Land): Transfers
Where a grazing permittee has been
*given two consecutive years in accordance with 43 OFR 4115.2-l e) (9) (i)
within which to increase the production
of his base property or suffer the loss of
.all or part of his base property qualifications and, where after two growing sea-

Where an application to transfer base
property qualifications to other land
owned by an applicant is approved, the
transfer is effective as of the date the
transfer application was filed. A sale at
a later date by the proposed transferee
would not affect the transfer, and the
District Manager properly may consider

the transfer application if the purchasers
of the: property have indicated an interest in obtaining any grazing privileges
for which that land is base property.

Words and Phrases
"Two Consecutive Years." The term "two
consecutive years" in 43 OFP 4115.2-1
(e) (9) (i) means two consecutive application years and not two growing seasons.
APPEARANCES: W. Howard Gray,
Esq. of Reno, Nevada, Gray, Horton

and Hill, for appellant; Charles E.
Evans, Esq., of Elko, Nevada, for
appellee.

OPI1VIONBY :MRS. LEWIS
INTERIOR BOARD OF LAND

APPEALS
This is an appeal to the Secretary
of the Interior 'by G. N. and M,

:
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WILLIAM H. CASEY, G. N. AND: M. SHARP,

-

anuary 26, 1973

Sharp, a Partnership, the intervenor, from the decision of Octo-

now sold the Goss Ranch land and

that all holdings of the Bureau's
ber 13, 1969, amended November 14, decision are moot. Sharp further
1969, by the Office of Appeals and contends that Casey is in the same
Hearings, Bureau of Land Manage- position as before he acquired the,
ment, which affirmed the Adminis- Goss Ranch property and that the
trative Law Judge's 1 decision of Casey property, exclusive of the
May 15, 1969, pertaining to the Goss Ranch land, will support no
grazing privileges of William H. more than 4,844 AUMs. Sharp disCasey under section 3 of the Taylor agrees with the interpretation of the
Grazing Act, 43 U.S.C. § 315b two-year rule but thinks it is moot.
Casey filed an answer alleging
(1970), in the Nyala Unit of Nevada Grazing District No. 6. The that the notice of appeal was never
served on him; that neither the
Judge's decision affirmed a decision
of the Bureau's Battle Mountain, notice of appeal nor the statement
Nevada, District Manager, dated of reasons was timely filed; and
that, as he owned the Goss Ranch
January 22, 1968.
The Bureau decision held that the land on January 17, 1968, the date
"two consecutive years" specified in of his application to transfer the
the regulation at 43 CFR 4115.2-1 grazing privileges, the transfer
would be effective as of January 17,
{e) (9) (i) means two consecutive
application'years andunottwo grow- 1968, and'-the'- prvileges would&.at-.
ing seasons, and an application to tach to the Goss Ranch land as of
transfer grazing privileges attached that date, and the later sale of the
to the base property to the newly land-would not affect the validity of
acquired Goss Ranch lands, which such transfer. Casey requested that
application was filed before the ex- the appeal be dismissed. Sharp filed
piration of the second application a reply to Casey's answer. For the
year, is timely filed, and the base reasons stated below, the request to
property qualifications of' licensee dismiss the appeal is denied..
Casey are in good standing.
We find no merit in the proceThe Bureau further held that dural objections -made by Casey.
when its decision became final, the The signed return receipt shows.
case would be returned to the Dis- that the notice of appeal was served
trict Manager, through the State on the attorney for Casey. As the
Director, for consideration of the decision was served on Sharp on,
transfer application on its merits. Novemnber 10, 1969, he' had 30 days
In the instant appeal, G. N. and thereafter plus a 10-day grace peM. Sharp contends that Casey has riod if he mailed the notice of apThe change- of title' of the hearing officer
from "Hearing Examiner" to "Administrative Law Judge" was effectuated pursuant to
order of the Civil Service Commission, 37 F.R.
16787 (August 19, 1972).
1

peal' during the 30 days. As the
notice of appeal was filed on December 11, 1969, it was timely filed.

Sharp then had 30 days dating from'
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the time of filing the notice of appeal:to file his statement of reasons.
As he filed such statement of easons on January 7, it also was timely
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only after the expiration of two
consecutive application years and
then only if nonuse has not been
granted for those privileges that

filed.

camlot be utilized due to the.insuffi-

With respect to the substantive
questions, the record shows the
following:

cient production of the base property. Accordingly, he held that as

On October 27, 19.67, Casey filed
all application with the District

1966 and 1967 granting nonuse for
those privileges that could not properly be utilized due to the lack of
productivity on his base property,

Casey was issued licenses during

Manager, Bureau of Land Management; Battle Mountain, Nevada, in
'which he requested a license for 399 ,and as two consecutive application
animal unit months. (AU:Is) of years did not intervene between the
forage on an active use basis and' time of the Dist rict Ialnager's letter
5,339 AUMs on a non-use basis, for of April 15, 1966, and January 17,
a total of 5,738AUMs. By decision 1968, the date of filing the transfer
of Jainuary: 22,.1968,
Sthe District application, Casey had not lost any
Manager held that: the forage pro- grazing privileges under the reguladuction of. Casey's base property tion. at the time the transfer appliwas sufficient to issue a license Tfor cation was filed. He, therefore, reonly 4,844 AUk s, or a reduction of manded the case for appropriate
action ol the transfer application.
84AMs.
The Bureau and G. N. and AL
Casey appealed the decision, con,
tending that the District iManager Sharp appealed. to: .the,.Director,
\as in error as he failed to take any
Bureau of Land Management. The
action on a pending application Officeof Appeals andHearings affiled by Casey to transfer a portion firmed the Judge and remanded the
of his base property qualifications case to the District
anager for
to other property owned by him,. consideration of the transfer app] i
called the Goss Ranch land, that cation on its merits.
-would
provide sufficient forage to
In affirling, The Bureau decision
justify the issuance.of a license for noted:
all of the' AUMs requested.
In the case of fMrs.7C. B. Stark, NeA hearing on the appeal was held vada 6-62-2 (January 28, 1964), the
by the Judge on December 11, 1968.

Casey, the District Manager and
G. N,..and M.. Sharp all appeared
and were represented by counsel.
The Judge concluded that if the
productivity of base property decines, grazing privileges are lost
ulnder'.43 CFR 4115.2-1(e) (9) (i)

Bureau stated, "It is hereby construed
that the 'two consecutive years' referred
to * * * is interpreted to mean two consecutive application years and not two
calendar years * ." In JackI a. Taylor,
A-31014 (June 25, 1969), in discussing
the regulation, 43 CR 4115.2-1 (e) (9),

the Department held that the "intent of
the regulation is to require an applicant
to assert his demand timely so that it can
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be adjudicated and to bar one who does
not do so within a period, of 2 years
from thereafter pressing his claim." The
Department
also stated in Anaivalt

CARBON CORP.

feet on the rights of the puichasers.

of the base property to the grazing
privileges attached thereto under
43 CFR 4115.2-2. The grantees
6
al.,
70
I.D.
attle
Co.,
et
PRanch
(1963), that "the decision establishing
named in the deed are George A.
base qualifications at a limit commensuManley and Linda M. Manley. If
rate with the etent to which it was cov- the latter have expressed an interest
'ered by the appellant's applicationsfor 2
years immediately preceding was correct in obtaining any grazing privileges
to which the base land is entitled,
* * *." (Italics suppliedby the Bureau.)
As to the interpretation of "two the transfer application should be
consecutive years," we affirm and considered on its merits.
Therefore, pursuant to the au:adopt the rationale and finding of
thority delegated to the Board of
the decision of The Bureau.
We agree with appellants that Land 'Appeals by the Secretary of
-the sale by Casey of the Goss Ranch the Interior, 43 CFR 4.1 (1972),
'land reduces his base property the decision below is affirmed as
herein modified, and the case record
,commensurability.
With respect to the Goss Ranch is returned to the Bureau of Land
land, which has now been sold by TManagement for any action that
Casey, while there seems to be no may be deemed necessary or
precedent on this issue, we agree advisable in accordance,'with this.
with Casey that the transfer appli- decision.
cation, if it were- approved on its
ANNE PIONDEXTERLEWIS,
merits, would be effective as of JanMember.
-uary 17, 1968, the date his transfer
WE CONCUR:
Application was filed, and while he
owned the land. 43 CFR 4115.2-2 FREbERICK: FISI-InMAN,Member.
(b) (3).' Therefore, the grazing
privileges requested to be trans- NFWTON FS1BmRG, Chaitg-maf.
'ferred would then be attached to
-that land, and the sale of the land
FRANKLIN PHILLIPS
'by him.at a.-later date would not
V.
affect the transfer. Under the doc'KENTUCKY CARBON
trine of "relation back" as stated
CORPORATION
cabove,it could possibly have an ef2 IBMA 5
a This regulation

part:

(3)

*

"

provides in applicable

.* Uponapproval of te application

by the District Manager after reference to
the advisory board, the transfer shall be effective as of the date of filing of the application,
and the base property from which the transfer
is made will thereupon lose, its qualifications to
the extent indicated in the transfer. (Italics
supplied.)

Decided January 30, 1973
Appeal from a decision of William
Fauver, Administrative Law Judge
(formerly Departmental Hearing Examiner), reinstating the employment
of a coal miner pursuant to section
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110(b) of the Federal Coal Mine
Health, and Safety Act of 1969.
Reversed.

Federal Coal Mine Health and Safety
Act of 1969: Entitlement of Miners:
Discharge: Burden of Proof
Proof by a discharged miner that he has
notified only a member of the mine safety
committee of an alleged violation or
danger without showing a notice or insti-

gation thereof to the Secretary or his
authorized representative fails to' sustain
the burden of proving a violation of section 110(b): (1) (A) of the Act.

Federal Coal Mine Health and.Safety
Act of 1969: Administrative 'Irocedure: Generally
The Board may be persuaded by the findings of fact in an arbitration proceeding
where they are made a part of the record,
but-the Board is not'bound or controlled
thereby.

APPEARANCES: R. 'G. Kelly, Esquire,
Charles Q. Gage, Esquire,

of Jackson,

Kelly, Holt, & 0'Farrell, attorneys for
Kentucky Carbon Corporation; Joseph
W. Justice, Esquire, of Burke & Justice,
attorneys' frT Franklin Phillips; and
'Guy- Farmer, Esquire, attorney for
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of the Federal Coal Mine Health
and Safety Act of 1969 (the Act)'
with the Office of Hearings and
Appeals, Arlington,.Virginia. On
June 22, 1971, Kentucky Carbon
-Corporation (Kentucky Carbon)
filed a Motion to Dismiss and Answer, and on October 15, 1971, filed

a Motion for 'Summary Decision.
The Administrative Law Judge, on
October 15, 1971, ordered Phillips
to amend or to show cause why his
application should not be dismissed,
to which Phillips responded on
November 12, 1971. On November 18, 1971, Kentucky Carbon filed

its Statement in Response to Applicant-Petitioner's Response . to
Gorder to Show, Cause. The Judge
denied Kentucky Carbon's Motion
to Dismiss and Motion for; Summary Decision on November 22,
1971.i..A hiearing was held Decenber 10, 191, and a decision was is-

sued in favor of Phillips on June 8,
1972. Kentucky., Carbon filed a No-

tice of Appeal with this Board on
June 28, 1972,and Bituminous Coal
Operators' Association (BCOA)
filed a p.Tetitionon July 18, 1972, to

participate as amicus curiae, which
was granted by the Board. Timely
tion, amicus curiae.
briefs were filed by the parties, and
OPINION. BY- THE' BOARD oral argument before the Board was
Bituminous

Coal Operators'

Associa-

INTERIOR BOARD OF MINE
OPERATIONS APPEALS
Procedural Background
On May 28, 1971,' Franklin
.Phillips ( applicant) -filed:a Petition
for Reinstatement to Employment
as a Result of Discriminatory Discharge under section 110 (b) (1) (A)

held August 24, 1972.

Factual Background
Franklin Phillips was a regular
employee of Kentucky Carbon Corporation at its Ken-Car No. 1 Aline
at Phelps, Kentucky. On April 28,
P.L. 91-173, 83 Stat. 742-804, 30 U.S.C.
§§ 801-960 (1970).
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1971, he reported for work on the
second shift (4 p.m.) to perform
duties as a shuttle car operator 2 in
the No. 1 section. Phillips had
hauled several loads of coal when it
became apparent to him that water
sprays on the loading machine were
operating inadequately. The loading machine operator, Ermil Justice, also recognized that a problem
existed and requested Phillips to get
some tools with which the malfunctioning water sprays could be disassembled. The' loading machine,
which transferred coal from the
working faces to the shuttle cars,
was provided with water sprays to
retard coal dust from "boiling up"
as the coal-hit .the bottom of the
shuttle cars (Tr. 13)V Ermil Justice
and Phillips removed several water
spray heads and were in the process
of cleaning them when the section
forenman,H. E. Edwards, appeared
*onthe scene. Phillips and the foreman exchamiged'words relating to
the tenporary work stoppage and
tempers grew short. Edwards ended
the conversation by firing Phillips,
who then left the ine.
There is some evidince in the record that Edwards had at times displayed to some of the miners a short
temper and an intolerance of safety
complaints related to the mine s op2 Shuttle Car Operator: "In bituminous coal
mining, one who drives an electrically powered
truck (shuttle car) in a coal mine to transport
coal from the excavation point to the conveyor
belt." A Dictionary of Mining, Mineral and
Related Terms at 10*7 (P. Thrush ed. 1968).
a References to pages of the transcript of
hearing will be abbreviated as "(Tr. -)"
in this decision. References to exhibits which
were accepted as part of the record will be
noted as "(Ex.
)."

CARBON CORP.
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eration. It also appears that Phillips had made various complaints to
Edwards and to a union mine safety
committee member prior to his
discharge.

Phillips did not seek any immediate redress of the incident and two
days afterward was given a discharge slip-"For interfering with
the operation of the mine and
abridging the rights of management. Also refusing to obey a direct
and proper order" (Ex. 1). Ol
May 6, 1971, the 'United Mine
Workers of America (UMWA), on
behalf of Phillips, filed a grievance
tunder the applicable arbitration
provisions of the National Bitumi11ou§Coal Wage Agreement of 1968,
alleging'that Phillips had been unjustly discharged. The final decision
by the umpire on this grievance,
dated June 21, 1971,was in favr of
management

(Kentucky

Carbon),

and was based in part on Phillips'
own'admission'(Ex. 4(a), p. 65)4:
"In this case the grievant (Franklin
Phillips) admits' that he refused to
work and' obey a direct order of
management to perform his duties' ^*." (Ex. 4(c), p. 11.)

Contentionsof the Pacties8
Kentucky Carbon contends that
Phillips failed to prove by a preponderance of the evidence that he
was discharged because he had noti-,
fied the Secretary or his authorized
Q. 22 '"Did you hear the section foreman
tell you to get back on your shuttle car and
haul coal ?
A. "He told me to haul, but I said I wouldn't,
haul in that dust-it was too dusty."
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representative of any alleged violation or danger, but in fact was discharged for another reason, i.e., that
he refused to work. The. strict interpretation of the term "Secretary"
as defined in section 3 (a) of the Act
is urged..
Phillips argues that his complaint to a member of the mine
safety committee or to the union
safety coordinator of an alleged
safety violation is equivalent to a
complaint to the Secretary under
section 110(b)(1) (A) of the Act
'and contends that the remedial pur>poses of the Act require that section 110(b) (1)(A) be given abroad
and liberal interpretation. In sum,
his case is that he was discrimina-

-

torily discharged in violation of section 110 of the Act for having made
a report to a mine safety committee,man,and that the Judge's decision
and findings of fact are supported
by substantial evidence.
The points argued by BCOA as
amicus curiae are: first, that Phil,lips made no report to the Secretary
or his authorized representative and
that the Judge erred by interpreting section 110(b) (1) (A) to mean
that an employee's complaint

on a

safety matter to -a member, of the
local, union safety committee is
equ'ivalent to making a safety complaint to the Secretary or his authorized representative; and second7 that the Judge erred in refusing to find the umpire's ruling controlling where, in an arbitration
proceeding instigated by Phillips,
his discharge was found to be
justified.

t80 ID.

IssuesPresentedon Appeal

Did Phillips prove by a preponderance of the evidence that he was
discharged for the reason that he
had notified the Secretary or his
authorized representative of any alleged violation or danger so as to
bring his discharge under the protective provisions of section 110(b)
(1) (A) of the Act?

It
Is a determination made by an
umpire pursuant to a collective bargaining agreement on the matter of
a miner's discharge binding upon an
Administrative Law Judge or this
Board in a proceeding brought
under section 110(b) of the Act?

It is undisputed that Franklin
Phillips was discharged by Kentucky Carbon

on April 28, 1971.

The Administrative Law Judge
made the following Findings of
Fact with respect to the reason for
the discharge:
33. I find from the evidence as a whole
that the frenan's
discliarge of the Applicant was arbitrary and discriminatory
against the Applicant because of his activities in complaining to the foreman and
the Mine Safety Committee about safety
and health conditions and because of the
Applicant's safety activities in assisting
other miners in corrective maintenance to
prevent exposure to excessive and hazardous coal dust.
34. I find further that the motivating
factor in the discharge of the Applicant
was an intent to penalize him for such
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safety complaints and safety activities,
and to set an example- for other employees not to complain of safety and
health conditions or interrupt production
by making necessary safety adjustments
and repairs.

We find no substantial evidence
in the record to support the above
two findings. We find instead that
the preponderance of the evidence
manifested by the testimony of
Phillips before the Administrative
Law Judge (Tr. 14-15) and before
the umpire (Ex. 4(a), p. 65) Ermil
Justice' (Tr. .31), and 1H1.E. Edwards, the foreman (Tr. 110), and
Exhibit 1 establishes the reason for
the'disoharge to be the refusal of
Phillips to obey the direct order of
the foreman to haul coal. AlthoLigh
the foremans action may be looked
upon as harsh or extreme, it is not
within theprovince of the Judge or
this Board to find that he had no
authority to. discharge any miner
who disobeyed an order to work or
otherwise acted in an unreasonable
manner. We note that the.umpire in
the' arbitration proceeding concluded, '"As unpleasant as it is, the
umpire must find that the managesnent had the rAght unzdersuch circumstance.s. to discharge the employee (italics added) (Ex. 4(c),
p. 11). We are concerned here only
with the question of whether the
discharge was in violation of section 110(b) (1) (A) of the Act. The.
principal objective of that section
is to preserve the, integrity of the
Act and not to provide a new forum
for the litigation of management
and labor grievances.

CARBON CORP.

Included among the Administrative Law Judge's Conclusions of
Law were the following:
3. An employer's discrimination against
a coal miner because the miner has notified his Mine Safety Committee (or one
of its members) of an alleged safety
violation or danger at the mine is a violation of section 110(b) (1) (A) of the Act.
4. Respondent violated section 110(b)
(1) (A) of the Act by discharging the
Applicant on April 28, 1971, because he
had notified his Mine Safety Committee
of alleged safety, violations andi dangers
in the No. 1 Section of Respondent's mine.V

We hold these two Conclusions of
Law to be an erroneous construction
of the Act for reasons set forth
herein.

In this appeal, Phillips contends
that his frequent safety complaints'
to foreman Edwards and occasionally to members of the mine safety
committee motivated his discharge.
Assuming arguendo, that the' fore-man did luioW of such reports' to a
safety committeeman and -was motivated by them, this alone would'not
malte a prima facie case under sec-

tion 110' of the Act. The scope of
the protection afforded by section.
110(b) (1) (A) is narrow. See 11un1sey v. S1i2itty Baker Coal Co. Inc.,
1 IBMA

144 at 154, 79 I.D. 501,: .505.

(1972), wherein we stated:
: * However, the plain language of
clause (A) of subsection 110(b) (1)
limits the protection to reporting alleged
violations or dangers to the Secretary or
his authorized representative. It does not

protect the making of general safety pro-*
tests or the rporting of alleged violations or dangers to fellow employees,supervisors, or te management of the coal
mine. a ** (Italics added)
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: We find nothing in the record to
support a finding or an inference
that Phillips either reported or intended to initiate a reporting process to the Secretary or his authorized representative, or that management in discharging him was
motivated by such belief. We hold,
therefore, that Phillips failed to
prove entitlement to reinstatement
or back wages pursuant to section
110(b) of the Act and that the contrary ruling of the Judge must be
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virtue of the record before us and
not because we were controlled

or

bound by the umpire's findings and
determination. He made his decision
pursuant to the arbitration provisions of the union wage agreement
and the record presented to him. He
expressly stated in his decision that
he had "no authority to interpret or
enforce the regulations of the Federal [oal Mine] Health and Safety
Act" and declined to rule on the
question as to whether the discharge violated any rights granted
reversed.
to the applicant under that Act
II
00
(Ex. 4 (c), p. 10). We may very well
BCOA, as amicus curiae, contends consider and weigh the findings of
that the Judge erred by refusing fact of an arbitrator for whatever
to find as controlling the umpire's they may be worth as persuasive in
determination that Phillips was dis- reaching our decision provided such
charged, for refusing to work. In findings are made a part of the
support of its contention, BCOA record before us, but we are. not..
submits that_ Phillips had - con- balind by his decision. Qur duty,
tracted to arbitrate his grievance unlike his, is to rule only on the
pursuant to the union wage agree- question of whether the discharge
ment, 8upra, and points out that the violates the provisions of section
arbitrator's ruling was subsequently 110(b) of the Act.
appealed to the Regional Director
As delegates of the Secretary, we
of the National Labor Relations are obliged by the mandate of secBoard (NLRB), who refused to as- tion 1:10(b)
(2) of the Act to: (1)
sert jurisdiction (ostensibly on the see that an investigation is made of
ground that the. arbitration pro- alleged violations of section 110(b)
ceeding was determinative of the ( 1); (2') provide an -opportunity
issue). BCOA submits that there for a public hearing; and (3) make
are sound policy considerations why a decision, independent of other adthe Board should follow the lead ministrative forums, determining
of the NLRB and defer to the um- tle rights of' the parties under the
pire's decision. We cannot agree provisions of the Act. Should we
with this view.
defer to an umpire's decision made
In reversing the Judge's decision uenderthe National Labor Relations
in this case, it so happens that we Act of 1947 (NLRA), dran arbihave reached the same result as that tration agreement, as controlling
of the umpire, but we did so by upon us, we would be abdicating the
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statutory obligations assigned to
the Secretary by the Congress.
These two public laws (NLRA and
the Act) are inherently different,
designed to accomplish different objectives, and have been assigned by
Congress to different agencies for
administration and enforcement. In

NLRB v. Pacifte Intermountain
Express Co., 228 F.2d 170, 176 (8th

Cir., 1955) the Court said:
* * * Each fact-finding agency is entitled to make its own decision upon the

evidence before it, and the fact that another tribunal has reached a different
conclusion upon the same issue arising
out of the same transaction does not invalidate any decision which has proper
*
evidentiary support.

BCOA also expresses concern that

our Departmental decisions may
have the effect of undermining the
grievance and arbitration procedures promulgated under the union
wage agreement. This is neither the
intent of the Act nor of the Board.
As we stated in Munsey, supra, 1
IBMA at 158 and 79 I.D. 507:
Section 110 of the Act may not be
*
broadened to provide relief for all unfair
or unjust labor practices, and may not be
used as a vehicle for resolving grievances
which are subject to arbitration under a
labor contract or disputes under general
labor law.

Although the Board may be influenced by the persuasiveness of an
umpire's findings in an arbitration
proceeding if, as stated above, it is
incorporated into the record of a:
case before us, we hold that this
Board is not bound or controlled
thereby in determining the rights of
the parties under the Act. We
reverse the Administrative Law
Judge on the merits of this case, but
we find no error committed by him
in failing to treat the umpire's decision as binding or controlling upon
him.

ORDER
WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43

CFR 4.1(4)), IT IS HEREBY
ORDERED that the Order of the
Administrative Law Judge, issued
June 8, 1972, reinstating applicant,
Franklin Phillips, to employment
and awarding other damages, IS
REVERSED and the application

IS DENIED.
JR., Chairnan.
C. E. RoGERs,
DAVID Do-AkE, member.

HOvARDJ.

SCHELLENBERG, JR.,

A lternmate Men&ber.
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Construction and Operation: General

APPEALS OF CEN-VI-RO OF
TEXAS, INC.

IBCA-718-5-68
IECA-755-12-68

Decided February'

Rules of Construction

I

XI X :

Where a contract provision prescribed a
method for the repair of airholes in
7, 12973 gasket bearing areas of concrete pipe

Appeals Under Contract, No. 14-06-

and provided that "All other repairs
shall' be' made in accordance with the

bC-6000 : procedures of Chapter VII of the Sixth
Edition of the Bureau of. Reclamation
and' Contract No. 14-06-I D-52441, Concrete Manual," and the Concrete'
Specifications No. DC-6130.
Manual, in addition to prescribing methods of repair, listed nine defects which
Canadian River Project Texas.
were normally repairable and where the
Bureau of Reclamation.
evidence established that during con-'

D-5028,

Specifications

No. D

.

tract performance the parties considered

Sustained in Part-IDismi: *seed mn the Concrete Manual to control not only

Part.

methods of repair but also the types of

Opera- repairable defects, repair of the. listed

Contracts: Construction and
tion: Actions of Parties-Com n~tracts:
Construction and Operation: CChanges
and Extras-Contracts:
Constroction
and Operation: General: Rides of
Construction
Where the contractor's interpret

tion of
an arguably ambiguous construct ion 'Conin
tions
tract provision governing 'varia
internal pipe diameters would largely
nullify a limitation on the lengti Ii of the
pipe over which the maximum internal
variation of the pipe could extiand and
where the contractor did not prodest the
Government's interpretation, b ut took
actions which were only consistsmnt with
agreement to.or acquiescence in the Gov-0
ermnent's interpretation, the Boa Lrdholds:
that a disagreement with they Government's interpretation first e:Kpressed
over three months after a pfobl'em with
internal pipe diameters: was brn)ught to
the contractor's attention by the rejection'
of a substantial quantity of pi pes was
untimely and the contractor's c.Laim for
a constructive change based on r nisinterpretation of the contract was dlenied.

Contracts: Construction and Opera-

tion: Actions *of.Parties-Co:ntracts:

defects was permissible notwithstanding
that the contract reference was to ."procedures" of the Concrete Manual and:,
the Government's Contention that under
the dictionary "procedures" and "methods" have the same meaning.

Contracts: Construction and Operation: Changes and Extras-Contracts:
Construction and Operation: Drawings
Con-';
and. 'Specifications-Contracts:
struction -and Operation: Intent of

Parties
Where the Board found that, thea contracts contemplated that repair: of listed
defects in accordance with the Concrete
Manual was permissible and the Concrete Manual contained a provision
providing that "repairs should not be permitted when the imperfections or 'dam-'
age are the result of a continuing failure
to take known corrective action,"' the
Board rules that a reasonable interpretation of the quoted provision would permit the denial of otherwise allowable
repairs if the defects or damage were
attributable to the contractor's continued
or prolonged failure to implement measures which the contractor either knows
or as a reasonably skilled contractor
should know would eliminate or alleviate

80Jlit
497-456-73T:-1

No. 2
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the defects. The evidence having established the cause of a particular defect
and that the defect occurred in significant numbers of pipes over a substantial
period of time, the refusal to permit such
defects to be repaired did not constitute
a change to the contract 'The Govern-

ment's refusal to permit certain other
repairs which the evidence established
was based on' concern for the integrity
of any repair generally rather than the
contractor's continuing failure to take
known corrective ationdid constitute a
change to the contract.

'Contracts: Construction, and Operation: Changes and Extras-Contracts:
Disputes and Remedies: Burden of
Proo

Where the Concrete Manual placed limi-

tations on the repairable area of certain
defects and did not limit the repairable
area of certain bther defects but the evidence established that all such defects

were not repairable' without regard to
magnitude and extent, and the evidence
established that repairs normally permitted by the Concrete Manual were not
allowed, but evidence of the extent of defects on rejected pipes was lacking, the
Board-holds that the contractor has failed
to carry its burden of proof. that pipes
were improperly rejected. As to identified pipes which appellant's expert witness testified were repairable in accordance with :the Concrete Manual, the
Board. holds that appellant has established, prima facie that the pipes were

i-properly.rejected.
Contracts: Disputes and Remedies:
PerBurden of Proof-Contracts:
of
Acceptance
Default:1
or
formance
Performance
Performance-Contracts:
or Default:. Inspection
Where substdntial quantities- of, pipes
which had been accepted were rejected on
a subsequent inspection, and the evidence did not' establish that the pipes
did not conform' to contract requirements,
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the subsequent rejection of the pipes was
improper even though the initial acceptance was not the final acceptance contemplated by the contract and even
though it is a general rule that the burden is on the seller to prove that goods
rejected prior to acceptance conform to
contract requirements. The Board holds
that the initial' acceptance, in the absence of evidence to the contrary, established that the pipes conformed to -the
requirements of the contract.

Contracts: Construction and Operation: Changes and Extras- -Contracts:
Disputes and Remedies: Burden of
Poof
Where the Government refused to allow
repairs to certain defects permitted by
the Concrete Manual prior to.conducting
hydrostatic tests on the pipes and it appeared that at least some of the pipes
would have passed the test and been
acceptable if repairs in accordance With
the Concrete Manual had been allowed,
the Government by its actions has made
the evidence unavailable and the Board
utilizes a 'jury verdict" approach to determine the number of pipes which could
have been repaired under the Concrete
Manual and made acceptable.

Contracts: Construction and Operation: Changes and Extras-Contracts:
Disputes and Remedies: Equitable
Adjustments
Where the Government required hydrostatic tests of pipes in excess- of those
specified by the dontracts, the Board rules
that the contractor's entitlement to compensation:.for such tests could properly
turn on the results of the tests inasmuch
;as the Inspection and Acceptance Clause
of the. General Provisions (Standard
Form 23-A, April 1961 Edition) allows
the Government at any time before final
aceptance of the entire work to request
the removal of completed, work at the
contractor's expense if the work does not
conform 'to contract requirements and for
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an equitable adjustment to the contractor
if the work does conform to the contract.

Contracts: Construction. and Operation: Changes and' Extras-Contracts:
Disputes and Remedies:' -Equitable
Adjustments
Where the evidence failed to support the
contractor's claim as to the amount; of
extra repair work and testing required by
the Government and the quantity of pipe
which was improperly rejected and there
was: substantial evidence that the 'ontractor had underbidthe work and that a
signiffcant. portion of the contractor's
costs in addition to its estimates was due
to factors 'such aslunproven or unsuitable
machinery- and equipment, 'improper
maintenance and inexperienced and .un
skilled, labor, justification for the total
cost, method of computing an equi ,table
adjustment has not been established. The

Board holds that the equitable adjust-

ment due the contractor may properly be
computed on the,- basis of summaries of
costs from appellant's books;and recordsi
overruling a Government objection to
such ost presentation made for the first
time on brief that the books and records
from which the summaries were prepared
were' not available at the hearing, since

the record revealed that appellant had
repeatedly offered. to make its records
available for audit by the Government
piior to the hearing.

Contracts: 'Construction and, Operation: Changes and Extras-Contractis:
Disputes

and, Remedies:.

Jurisdictiokn

The Board denied the Government's motions to dismiss as beyond the jurisdiction of the Board, the contractor's* claims
to be compensated for ineffici6ncy resultlag1from the ifterim wrongful rejection
of substantial quantities of pipes and for
reimbursement of a sum :paid. to its subcontractor' because 6f the unavailability
of pipe for laying which 'was allegedly
attributable: to r the, ,Government'-s incorrect interpretation of the contract as to
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permissible internal diameters of the pipe.
On.the merits the latter claim was denied,
since Government' responsibility for this
payment had not been: established.

Contracts: Construction and Operation: Changes and Extras-Contracts:
Disputes and Remedies: Jurisdiction
A Government motion'to

dismiss as beyond the jurisdiction of the Board a claim
arising out of severe and arbitrary inspection was, denied, the Board. holding
that such a claim was not readily, dis:
tinguishable from claims based upon the
imposltibn of excessive standards' of
workmanship hich claims are' clearly
cognizable by the Board as -constructive

changes. A contractor's,,claim .for lost
profits in such circumstances was dismissed as beyond the jurisdiction of the
Board' since the concept of an equitable
adjustment excludes anticipatedl or unearned profits on work not accomplished.

Contracts: Constructioh and' Operation': Changes and Extras-Contracts:
Disputes: and 'Remedies': 'Equitable'
Adjustments
A contractor's claim for interest as part
of an equitable adjustment was denied
where there was no evidence of specifie
loan, transactions or' of payments of in-

terest in the record.
APPEARANCES: HI A. Federa, Secretary, and Counsel, Cen-Vi-Ro of

Texas, Inc., c/o Raymond International, Inc., Houston 'Texas for' the
appellant; Henry J. Strand and
David . Askin, Department Counsel,
Denver, Colorado,for the Government.

OPINION BY MR. NISSEN
INTERIOR BOARDOF COATRACTPAPPEALS.
.
These appeals involve claims for
coructive
hanges, which as initiafly. asserted and excepted from
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the releases (Exhibits 5A and 81A)
total $3,297,385.05.'We have previously ruled on appellant's motion to
expunge certain exhibits from the

(principally

[80 ID

54-, 60-, 66- ad

72-

inch in diameter) ,. and subcontracted laying of the pipe and all
other work to R. H. Fulton.
appeal file. I a prophetic stateContrac t 'No. 14-06-D-5244
ment jGovernment counsel asserted (Exh.: 79) was awarded to 'R. :H.
that the appeals raised "such sub- Fulton- on August 13, 1964. The
stantial questions of fact that it is or contract called for completion of
will be virtually impossible to re- earthwork, concrete pipe and strucsolve: them adequately." (Second turesof a portion of the Main AqueStatement of Position, p. 4.) An ex- duct (Lubbock to Lamesa), Southtended hearing and prolonged study west Aqueduct, totaling approxiof the record have convinced us of mately 140 miles of pipeline, and
the, accuracy of that assertion.,
Pumping Plants Nos. 8, 9, 10 and
-?Contract

*No.'' 14-06-D4028

(Exh.' 1) was awarded to Cen-ViRo of Texas, Inc.,3 on November'12,
1963.. The contract, incorporated
Specifications. DC-6000.. (pertinent
portions of which, are attached ',as
'Appendix A") and called for the
completion of. the earthwork, concrete pipe and structures of a portion (approximately 90 miles) of
the Main Aqueduct of the Canadian
River Project 4 for an estimated
price of $12,464,227. Cen-Vi-Ro un-

dertook to manufacture the pipe

I Claims totaling $34,750 (120,314 of
which was applicable t DC-6000), constituting the estimated costs of disposing of
disputed rejects, were withdrawn at the hearing (Tr. 987, 993).
2 IBCA-718-5-68
and, IBCA-755-12-68
(May 28, 1970), 77 I.D. 106, 70-1 CA par.
8297.
The name Cen-Vi-Ro is derived from the
centrifugation, vibration, and rotation method
of producing concrete pipe (Tr. 18). Cen-Vi-Ro
of Texas, Inc., is a wholly-owned subsidiary
of Raymond International, Inc., and was
formed for the express purpose of bidding on
the Canadian River Project (Tr. 5).'
4 The Canadian River Project involved the
construction of a total of 322 miles of pipeiihe, pumping plants and related facilities for
the furnishing of water to 11 cities in the Panhandle of Texas (Tr. 1979). The contracts
involved in these appeals are the second and
third of four major contracts.

11 in accordance with:Specifications

DC-6130 for an estimated price of
$8,785,519.02.In conformance with
the practice of the parties, the contracts will be referred to in this
opinion' by their, specification
numbers..
At the time of award of the first
contract:

(D.C-6000),

Cen-Vi-iRo

had no facilities for the manufacture of pipe in the Panhandle of
Texas area (Tr. 1982). 'Cen-Vi-Ro
commenced construction of a plant,
referred to' as the north plant, :for
the manufacture: of. reinforced concrete pressure pipe .(RCP) at PlainView,'Texas, in December 1963 and

substantially completed it in May of
1964.6The plant consisted essentially of equipment for the mixing
While the notice of appeal under this contract (xh. 82) was from Cen-VI-Ro in the
name of R. El. Fulton, the parties have consistently referred to the appeals as those of
Cen-Vi-Ro in reliance upon a power of attorney from R. ll. Fulton, dated November 24,
1967 (Exh. 76).
Tr. 1214, 1215. The first steel reinforcing
cage was manufactured on May 25, 1964, and
the first concrete pipe was spun on May 29,
1964 (Tr. 1380, 1858; Inspectors Daily Reports of May 25 and May 29, 1964, Exh. 44).
Reference to Inspectors Daily Reports will be
to Exhibit 44 unless otherwise Indicated.
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(batching)* of concrete and the
manufacture of steel recinforcement
cages a 20-foot spinner for the
manufacture of 66- and 72-inch
diameter pi-Pe referred to as~the
gro spinner,

a 16-foot spinner

33

static tsting.9, The south plant for
the manufacture of the smaller diameter RCP (42-inch and below):
was completed on or about February 1, 1965, and the first NCP pipe
core was manufactured

on April 2,

for the manufacture of 54- and 60-.
inch diameter pipe sometimes called
the pneumatic spinner, steam tnnels for curing the pipe a stripn

testing and coating of NOP pipe cores commenced

area

Exh. 100).

where ,forms were removed'

1965.1-01Wrapping,

on June 3, 1965 (Tr. 921; 1Inspec-

tors D'aily Report of Ju ne, 3, 1965,

fromn the'~pipe and facilities for

hydrostatictet

(Tr. 1323-1327;

'Plant Layout, Exh. 75' and Special
Report, dated May 21, 1965, Exh.
83).

After receipt, of a purchase order
(Exh. 8IB,) from R. HI. Fulton for
approximately 682,000 feet of concrete Ipipe 'in diameters. ranging
from

18 through 72 inches in ac-

cordance with. Specifictions DO6130, appellant, began construction
of a facility for manufacture of 18through '42-inch pipe referred to as:
the south plant. in addition to mi-xing equipment, this facility conssted of a 16-foot spinner for'the
manufacture of .27- and' 42-inch dliameter. pipe and a 1-foot spinner
for the nianufacture of 18-through
27-inch diameter pipe together with
equipment for 'prestressing, coating,

EatrlyProduction
Cenl.Vi-Ro experienced imminediate difliculties.,with the manufac

ture, of adequate quanitities of, acceptable reinforcement cages *for
-R. pipe (Tr.~ 347. These&difflculties, principally concerned sizing,

spacing of steel within permissible
tolerances and workmianship.'.' Mr.
Kenneth Thomi , hief of lant,
ppi pcetiinsn f o th~ B u e a u te stai f ecda hes er pr ba b y, on e
ofr ehae es c a se s of. de a y in

Exiits; 75and 83. A poposed constrIuction productionsreheadule, dated August 7, 1964
(Exh. Si-P), reflects. that 261,586 foot of pipe
for DC-6180 waSto be~NCP (noncylinder prestress) pipe while te, bala nce was to be RCP
pilpe..ROP pipe was, for heads not to exceed
125 feet (paragraph 77b.,' Specifications'DC6130).~XOP concrete pipe consisted of awcore
containing prestressed longitudinal. reinforcing
rods, wires or strands which was] helically
with steel
ire under high tension
and wrapping pipe cores, steel rein- ,wound
and a mortar encasement (Subparagraphs
forcement 'fabrication and, hydro- M9e.and g., Specifications DC-6180).
T5Tr. 920, 921; Franklinnmemoranda dated
February, 1 and. March 3, 165, Cen-Vi-Ro
'In the "yro" spinner, the rotatingfoc
Correspondence, Exh. 120; Inspectors; Daily
was applied to the form by steel wheels trackReport of. February. 1, 1965, Exh.. 100. Exhibit
ing in rings which encircled the form at points
120 was obtained by the Government on disequidistant from the ends ('
1330-1332,
covery and stipulated 'into evidence (Tr.:689).
1856;~ Photos B, F and G attached to GovernReferences to tis exhibit hereinafter; will be
ment's Statement of Position, 11BCA-715-- to "Cen-Vi-Ro Correspondence."
"'JTr. 1355-1347 ; see, among others, InIn this spinner the rotating force is applied
Daily 'Reports of June 19 and 22,
to, the form by rubber-tired: drive, wheels (see
July 1, 8, 15, 20 and'31, 4ugust 8, 5, 6 19,
references note 7 supra).
24, and 51, 1964.

~spectors

~
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production (Tr. 1349).. Mr. M. J.
Franklin, appellant's residentproject manager until May of 1965,admitted that cage manufacture problems were partially attributable to
Amachine that was not suitable (Tr.
557, 58). While Cen-Vi-Ro contin-

ued to have problems with cages
throughout the period of pipe
manufacture, these difficulties were
largely resolved by January 1965,
through the replacement of the foreman for cage manufacture and the
addition of a second mandrel-type
cage machine (Tr. 134,1345-4347).
ell-Vi-Ro also experienced nut;
merous difficulties in the manufacture of acceptable pipe. Among the
difficulties was so-called "gyro area,"

concrete in pipes manufactured on
the* 20-foot spinning machine (Tr.

472, 1847). This concrete had a different color or texture and appeared
on the pipes at points where the
gyro rings encircled the forms on
which the pipes were made (Tr. 98,
1847) . The Bureau took the position
that this concrete. was unconsolidated or porous and did not,comply
with the specifications. Other difficulties encountered by Cen-Vi-Ro
included fallouts-segments of concrete pulling or filing away' from
the reinforcing steel (Tr. 1366,1854,
158)'; rocky bells -xposed aggregates in bell areas (Tr. 579, 1364;
Exh 5M,:,p.:B4) ; lonugitudinaland
circumferential cracks (Tr. '1875L
1877.;Exh. 69); unconsolidated concret in 'barrel and spigot areas and
cracking and flaking interiors. It
should be emphasized that there. is
no such thing as "zero defects" in

INTERIOR
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concrete pipe. In the words of CenVi-Ro's expert witness, Mr. Howard
Peckworth, "it is impossible for any
pipe man to build a perfect piece
of [concrete] pipe." (Tr. 79, 210.)
While Cen-Vi-Ro brought some
experienced personnel, i.e.,machine
operators and supervisory personnel, from California (Tr. 348, 499),
it, relied principally on the surrounding area for its. supply of
labor (Tr. 503-505). Mr. Franklin
admitted that many of these people
were inexperienced in industrial,
production or construction work
and that he did have problems with
inexperienced personnel (Tr. 511).
He also admitted that labor was a
contributing cause of defects and
that there was a substantial turnover in the wobk force, but stated
that Cen-Vi-Ro paid prevailing
wages and denied that this turnover
was,attributable to low pay.'2 There
is evidencethat Cen-Vi-Ro's management attributed its difficulties,at
least, in part, to inexperienced and
unqualified labor (Tr.. 521, 788;
Murray memorandum, dated July 8,
196,

Gen-Vi-Ro

Correspondence;

Travel Report of R. C. Bordei
dated June 9, 1965, Exh. 23; Notes

on Meeting of July 24, 1965, Exh.
24). See also undated stateient

of

i2Tr. 519, 520, 521. Mr. Mike iIerrera, production manager, from TJly 10, 1965, until
the completion of pipe production in June of
1966, confirmed that there was a high turnover of personnel and that, it was excessive
at the stat of the job (Tr. 789). Although
Mr. lierrera was not assigned permanently
to the Cen-vi-Ro plant until MaYlof 1965 the
record reflects that he made'''frequent, extended visits to the plant as an adviser and
was present in Thnue,July, August, September
and October, 164 and in 'February 1965 (Tr.
690, 755; Inspectors Daily Reports.
'
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Robert L., Dragoo (Exh. 39) concerning Cen-Vi-Ro's difficultyin obtaining qualified personnel at the
compensation offered.. Mr. IDragoo
confirmed the accuracy of his statement at the hearing (Tr. 1206,
120^7).

Sztspeniwor
of Pipe Laying
Operations

additional 16-foot spinner, the procurement of additional forms and
hydrostatic testing equipments, the
addition of two key supervisory
personnel and the hiring and training of 'additional pipe repairmen.
Cen-Vi-Ro presented a revised pipe
laying schedule, dated September
28, 1964 (note .14, supra), which
contemplated a suspensation of pipe
laying operations for the period

Cen-Vi-Ro's origin al construc- November 3, 1964, until February 1,
tion program, dated April 13, 19641
1965,in order that sufficient quanti(Exh. 77), contemplated that laying
ties
of acceptable pipeIcould be manof pipe for Specifications DC-6000
ufactured to assure economical laywould commence on August 1,
ing operations. Representatives of
1964.'-At a meeting on October 28,
R. H1.Fulton pointed out that the
1964;attended by representatives of
proposed suspension represented
the Bureau, Cen-Vi-Ro' and R. -H.
minimum down time and proposed
Fulton, Cen-Vi-Ro conceded that that pipe laying operations be disoverestimation of the capabilities of
continued in mid-November 1964,
the 20-foot spinner and other pipe
and resume May 1, 1965 (letter
manufacturing problems made the
dated October 30, 1964, note 14,
original schedule impossible to
supra). Pipe laying operations were
meet.- Among the measures to im'discontinued on November 21, 1964,
prove pipe. production discussed at
and resumed on May 10, 1965 (Tr.
the. meeting was;rebuilding the 20- 1843). The suspension necessarily
foot spinner,15 the installation of an
reduced Cen-Vi-Ro's revenue17 and
T2
Fr. 1841. In fact, the subcontractor, R. H.
Fulton, did not commence laying operations
(66" pipe) until September 2, 1964 (Tr. 1841;
Inspectors Daily Report, dated August 27,
1964). By September21, 1964, the supply of
66-inch pipe had been exhausted and R. :H;
Fulton skipped a section of the line and commenced laying 54-inch and 60-inch pipe (Tr.
1842).
14Letter, dated October 30, 1964, Dixh. 9.
These statements are attributed to 'Mr. S. 'R.
'Duke" Hubbard, vice president and gneral
manager of Cen-Vi-Ro '(Tr. 1095). The Board
finds that the letter accurately reflects events
at the meeting (Tr. 563, 677, 1844).
15 Mr. 'Franklin testified that the gyro spinner was essentially out of 'production from
September 1, 1964, to January 1, 1965, 'for
modifications and machining.of forms which
were sent to Fort Worth and Los Angeles
(Tr. 559). A total of 760 pipes had been produced on this spinner by November 16, 1964

(Tr. 1862). While the gyro spinner had previously been used for the manufacture of 32
miles of 87-inch X 40-foot pipe for the East
Bay Municipal Utility District (Oakland, California), this was not'RCP pipe (Tr. 565, 566,
595). Mr. Franklin expressed the opinion that
the nachin was. capable of producing good
quality pipe under proper' supervision, i.e.,
skilled operators (Tr. 614);.
16Mr. Franklin stated that production during this period was sometimes curtailed awaiting additionali forms (Tr. 562). This testimony is confirmed by a memorandum - from
the resident engineer dated' October 22, 1964
(Exh. S). and Inspectors Daily Reports, dated
August , September 11, 21 and 26, and
October 16, 19 and 20, 1964.
'12It appears that Cen-Vi-Ro received approximately 60% (less 10% etainage) of a
pay item for pipe accepted but not laid
(Franklin memoranda of March
and May 1,
1965, Cen-Vi-Ro Correspondence).
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tions DC-6000, were manufactured
in the south plant. As in the north
plant, Cen-ViRo experienced difficulties in manufacturing cages having cover and spacing of steel within
permissible tolerances (Inspectors
Daily Reports, dted February 1,

resulted in Cen-Vi-Ro carrying a
large pipe inventory for the suspension period.
Under date of September 23, 1965,
Cen-Vi-Ro and R. H. Fulton entered into amendments of Cen-ViRo Purchase Order No. 10 to R. H.
Fulton under Specificatiolns DC6000' and R. H. Fulton Purchase
Order No. 1050to Cen-Vi-Ro under
specifications DC-6130 (Exhs. 25,
8iF;

OF THE- INTERIOR

3, 4, 11, 18, 26, and 27, 1965, Exh.

100). Some pipes had defects such
as fallouts, rocky bells, circumferential and longitudinal cracks and
broken and cracked, spigots.. (Inspectors Daily Reports, dated Feb-

Corre-

spondence). The amendments provided for the revision of the
existing' production construction
schedules so as to complete the Bureau contracts on or before March 1,
1967,for the waiver by R. H. Fulton
of all claims against Cen-Vi-Ro
based on prior-schedules and* coinmitments, for the substitution of
pretensioned pipe manufactured'by
Gifford-Hill-Anerican in lieu of
NCP high head pipe manufactured

ruary

11, 12, 13, 19, 22, 24, 26, and

27; April 1, 2, , 15, 19, 23, and 29,

1965,Exh. 100.) A total of 188 RCP
pipe units, sizes 42 inches and below,

were rejected for all causes prior to
May 15, 1965.19

Cen-Vi-Ro experienced difficulties
manufacturing '.high head NCP
pipes that would successfully pass
the hydrostatic tests.2 0 Some of these
pipes, were downgraded, i.e.- they
were accepted atf a lower head than

by Cen-Vi-Ro: ffor Specifications

for which they were designed.21 Mr.
Murray, Cen-Vi-Ro's production

D(C-6130and for a lump-sum' pay-

ment' of: $100,000 to R. H. Fulton. 4 5

reimburseCen-vi-Ro's claim
ment of this sum'isconsidered ii/ra.
.for

S eeificatiom9 DC-6130

As we have previously noted CenVi-Ro, as subcontractor to R. H.
Fulton. under Specifications DC613Q, completed a .facility (south
plant) for the manufacture of RCP
pipe in diameters of 42-inch and
below on or about February 1, 1965
(note 10,-supra). RCOP pipe in diIameters below 54 inch for Speoifica-.
1: Mr. Franklin testified that the $iO0,000
H. Fulton
payment was to settle a claim by BR.
of twice that sum (Tr. 1, 382).

-

"'E9xh.94. ir. W. B. Murray. testified that
In addition to problems encountered on DC6000, the south plant had insufficient floor
space in stripping and spinning areas (Tr.
91s). See also the memorandum written by
Mr Murray, dated July 8, 1965, (Cen-Vi-Ro
Correspondence).
20 Tr. 925, 926; Inspectors Daily Reports,
dated June 3, 10, 11, 15, 21, and 25, 1965,
Exh. 10. The specifications required each
unit of NCP pipe to be tested and to withstand a pressure of 125% of the design head
for four minutes without cracking and without leakage appearing on the exterior surface
9.i.(2), Specifications DC(Subparagraph
6130).
21 Tr. 930, 931; Murray memorandum, dated
July 8, 1965, note 19, supra. Cen-Vi-Ro manufactured only 865 NCP pipe units (Exh. 93).
Exhibit 81W reflects that of a total of 590
pipe units designed for heads of 150 to 250
feet, 310 were downgraded due to hydrostatic
test failures at the design head.
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manager for the period January to
July of 1965,testified that the process of making NOP pipes was new,
and was more complicated and more
sophisticated than the process of
making RCP pipes (Tr. 924).
At the time of his replacement as
production manager by Mr. Herrera
in July. of 1965, Mr. Murray wrote
a memorandum detailing the difficulties in producing NCP pipes and
recommending that all NCP pipes

alia, review pipe. manufacturllng
problems.2 2 Mr. Rippon's visit to the
Cen-Vi-Ro plant- was followed by

that of Mr. iR. C. Borden, Bureau
liaison engineer, during the period
April 20-23, 1965.-Mr.Borden testified that upon his return to Delnver
a determination was made to furnish guidelines to the project as-to
the scope of permissible repairs,
such-as the size of fallouts and rock
pockets which could be repaired. 2 3

with heads above 150 foot be sub-

Under date of May 13, 1965, the
contracted or "farmed out" (note 19, project engineer 24 addressed a let-8upra). Mr. Murray

was of the

ter2 5

to 'Cen-Vi-Ro,

opinion that Cen-Vi-Ro could not: follows:
nrodnce the hioh liead NC'P nine
22 Tr. 1998. Mr. Rippon
economically and that substitute
pipe
be cpurcha
uld
ed fro

other

sources at a lower cost (Tr. 932). As
.
have already. noted, C
w

we

alreadyXnoted, Ceh-vi-lo

subcontracted the manufacture of a
lr ge quantity

*n
o p ipe to Gi

rd:

Hill-Anerican, substitutingpretensioned concrete pie for iN P
(ex. 25 e e
p
rThe
(Exhs. 25 and 81F).
The.Mcty 13 l etter and The May 15,
196,5~~:
1n~~entory
165, 0 0
iMr.C-.O. Crane, the project cOlnstruction
engineer for
strtetion engineerffor the Bureau,
hereinafter "project engineer," testi
fledthat he becameconcerned about
theDflarge number of pipes -with
fl 7nai~mg
inig iineriors
indtthand other ddefects
f t
manufactured

~~ of

.

as

made a visit to the
Cen-Vi-Ro plant during the period March 1517, 1965 (Travel Rteport, dated September 183,
1965, Exh.. 138). He concluded that- pipe
manufacturing problems were attributable to
&aave
lack of quality control and that a detailed
investigation was required in order to determine proper corrective measures.
2 Tr. 1707. These determinations and others
were furnished the project by a telegram
from the Chief Engineer dated May 12, 1965.
telegram is referred to in Mr. Borden's
Travel Reports, dated May 18, and June 9,
1965 (Exh. 20 and 23), and has been furnished pursuant to the Board's call of
August 18, 1971.
14

Mr."Crane,

as justification for the letter,

testified that while it appeared now that, the
quality of the pipe was improving, there was
no way of telling whether the defeCt rAtei
~pipesproduced In the last two lWeeksof.April
had improved (Tr. 2001, 2071), as alleged
by Cen-Vi-Ro (Exh. 5L, pp. 4 and 7; Production Quality Graph) We have considerable
difficulty

accepting

thisntestimony

since

it

apparently rests on the-assumption that Cen0 Vi-Ro
pipes in nor
inventory
'Which had
had thousands
been neitherof luspected
tested

by the Bureau. As we find Jufra (note 59), this
~~~assumption
is not in acdordance with the

994, facts. The Bureau apparently had no difficulty
1965 (Tr- 1Ql
stated he cohsideredthat in
ie concluding that a good grade-of pipe was

molltns
earY

1995).

by Cen-Vi-Ro in the

reading

a state of emergency was developing

and.that he requested Mr. Frank
Rippon: of the Chief Engineer's
Officeto visit the project and, nter

being produced after May 10, 1965 (see page

9 of special Report, dated May 21, 1965,
Exh. 83).
xh 5E; Exh. 5NT,pp. 12 and 138 An
Identical letter was addressed to R. H. F'ulton
under Specifications DC-6130 (Exh. 81C).
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The importance of the Canadian River
Project Aqueduct and the exacting performance that will be required in delivery
of municipal water on a continuing and
uninterrupted basis make it imperative
that only first quality pipe be used in its
construction.
Your Plainview plant, manufacturing
pipe for this Project, has continued daily
since work was initiated t6 produce some
questionable and unacceptable pipe with
many sections leaking so badly they have
failed to pass the hydrostatic tests.
The specifications, by reference to the
concrete manual, state that repairs to
concrete pipe shall not be permitted, when
imperfections or damages are the result
of continuing failure of the contractor to
eliminate cause (sic) of imperfections or
damages. You are expected, under your
contract, to exercise quality control in
the manufacturing processes and to exereise care in handling of pipe at all times
to produce a uality product.
Since corrective measures to eliminate
causes of imperfections have not been accomplished at-this date, and since pipe
units which leak' under hydrostatic tests
continue to be' produced, I find it necessary to invoke. the following requirements :

n

S

:-

.

;

A;

1.' Pipe sections with large fallouts' on
the interior surfaces will be rejected, and
only those pipe with fallouts oftapproximately one square. foot or less ar6 acceptable for repair.
2. All pipe with scaling or loose and
weak interior surface material will be

rejected.
3. Experience has been that extensive
repair to bells and spigots has impaired
the function of joints. .Pipe having imperfeetions or damaged areas that extend over six inches of gasket area in the
bell or four inches in the spigot will be
rejected. Any repairs to gasket areas
shall be made.against precise forms and
dimensions accurately checked to assure

that pipe is installed with joints within
the approved tolerances.
4. Extensive repairs to, rock pockets
in bells and lack of consolidation of the
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concrete that will result in poor bond between the concrete and the steel will not
be permitted.
5. All pipe having transverse (circumferential) cracks that, extend through
wall of pipe will be rejected. The possibility of these cracks opening further due
to beam action from handling and backfill loads is too great to allow use of such
pipe.
6. Pipe cracked longitudinally for sub:stantially the full length will be rejected. All pipe containing shorter longitudinal cracks must be hydrostatically
tested. Pipe failing to withstand the required test pressure for 20 minutes without leakage or showing evidence of
extension of eracks under pressure will
be rejected.
.7. Failure to observe specifications requirements in respect to saturated.steam
curing will be.cause for rejection of. all
pipe in the steam curing chamber.
S. Any other defects shall be judged
conformably with above.'
'
9.. All permissible repairs will beImad&
promptly and within a 'few days after
the pipe is manufactured..
The above requirements apply to pipe
that has been manufactured and/or repaired as well as newly manufactured
pipe.

The: letter was hand-carried to
Cen-Vi-Ro by Mr. Vern Granthan,
assistant project engineer, on May
13, 1965.26On May 14, 1965, an inspection of pipes in the yard, including pipes previously accepted, in
accordance with criteria in the
May 13 letter was begun (Tr. 1519;
Inspectors Daily Report, dated
28Tr. 2003.; However, the criteria for repair
of fallouts (only those of one square foot
or less were repairable) and rocky bells (only
those of 6-inches or less in gasket areas were
repairable). were applied prior to the May 13
letter
(Inspectors
Daily Report, dated
April 30, 1965). See also Tentative Instructions to Concrete' Inspectors, dated May 7,
1965, furnished in response .to the Board's
call of August 18 1971.
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May 13, 1965)..This inspection will
be referred to as the "May 15 inventory.". At this time there were
between 12,000 and 13,000 pipes in

the yard f or the two contracts (Tr.
846, 1515, 1516, 1714). The inven-

tory of pipes under DC-6000 was
completed prior to. May. 21, 1965
(page 3 of Special Report, note. 24,
supra). However, see tabulation
entitled "Change., of Inventory
Status, as of 5-16-65" attached
to memorandum, dated May. 27,
1965.27 During this inventory,
21,877 pipes (54- through 72-inch)

were rejected under DC-6000, and
337 pipes

(18- through

27-inch)

2 8;
were rejected under DC-6130.
On May 24, 1965,the resident engineer issued a memorandum (Exh.
SN, p.1 7 ) which stated:,

In accordance with requirements set
forth in letter dated May 13, 19&5,from
Project Construction Engineer to CenVi-R6 of Texas, Inc., and '. H. Fultoil,
Contract6r,'the following 'will govern the
acceptance;- of pipe after hydrostatic

tests:
1. Pipe cracked longitudinally for substantially less than the pipe length must
27Exh. 22. The tabulation bears the Initials
"LWL," presumably Leigh: W. Lloyd of CenVi-Ro, and the date 'May 25 l965."i
28Tabulation, dated April 18, 1967, Exh. 60,
and undated tabulation, IExh.94. The total 'of
2,877 pipes rejected under DC-6000 does not
include 404 pipes marked. for special hydro
on that date (tabulation datedMay 25, 1965,
note 27, supra). The tabulation dated April 18,
1967, states "Supersedes previous tabulations."t
ir
: .
H
29"Substantially less than the pipe length"
does not appear to have been clearly defined
until the chief plant inspector's memorandum
of Mareh 1,1966 (Exh. N, pp. 32, 33) which
appears to be limited to' reclaims and which
after referring to Cen-Vi-ito's contention that
pipes which dripped on the test' stand 'would
heal within seven days and to an amendment
to Subparagraph '67.j. (2) effected by the Chief
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be hydrostatic (sic) tested, before. any
repairs are made to the crack. Pipe failing to withstand the required test pressure for 20 minutes without leakage or
showing evidence of extension of cracks
will be rejected. Pipe passing the required test pressure will be accepted

without additional repairs.
2. Short longitudinal cracks which
were repaired prior to, May' 13, 1965,;
and not hydrostatic (sic) tested,. may be

hydrostatic tested without additional repair work. The pipe will be rejected if it
fails to pads the required' test.
3. Circumferential

cracks

whichI ap-

pear only on outside of pipe should be hyA
drostatic (ic). tested before repairs,' to
determine if crack extends through the
pipe wall. The pipe will be rejected if it
fails to pass the required test. Pipe that'
pass the' teat 'without leakage or extension of the craek may be accepted without repairs.:
4. Grout lakage at seams may 'be repaired before tests are made if cracks are
not evident after all' defective' concrete
is removed. The repaired p:ipewill be;rejected if it fails to pass the required. tost.
5. 'Drummy areas of poor consolidation

similar to those appearing at gyr oring
areas may be repaired prior to testing
only if the drummy concrete can. be removed by shallow excavation. All other
pipe showing evidence' of poor consolidation of coneretelwill be;tested without reEngineer's letter of January 20, 1965, provides

in pertinent part 'as follows:
"The following defects 'are a basis for rejection regardless. of 'whether i (sic) leeks or

not:

"1. Pipe 'with longitudinal cracks over 1/a'
the length of pipe.,.
"2. Pipe with more than 1 crack If cracks
are over 4' in length.
"3. Shorter longit. cracks which extend under pressure.
"4. Completely unconsolidated gyro areas.
"5. Cir. cracks' in spigot or barrel which
appear on inside and outside of pipe wall.
."6 Pipe 'with more than 2 core holes repaired.S Pipe with 2 repaired core holes are
acceptable if they pass hydro. provided cores
are not within 6 feet of each other"' '-
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pairs and rejected if dripping occurs under required test pressure and will not
heal within 7 days.

ep-

tember)':1965 (Exh. 146).'
.Produ'ction After May 15, 1965
May:

15, 1965,

rejects. Cen-Vi-Ro produced a total
of 30,13330 pipe units: under D 6000 of which 10,641 were manufac-

1965, and

19,492 from May 1, 1566, until the

The process of einspecting, re'pairing, testing, and securing the
Bureau's acceptance of pipes rejected during, the May 15 inventory
is referred to as the reclaim program. The reclaim program did not
commence until on or about the first
week in August 1965 (Tr. 1424,
1522; Inspectors Daily Reports,
dated August 3 and' August 9,
1965). However, only eight pipes
are listed as reclaims prior to September; of 1965 (Summary of Pipe
Units Reclainied Exh. 146). This
process continued until the completion of pipe manufacture in June of
1966 (Exh. L). Of e '2,877 pipe
units tulder Specifications DC-6000
rejected during the May 15 inventory, at least 2,260 pipes, including 1,920rejected for scaling or flak-,
ing' interiors, were later accepted
(App'sExh. C).. Howor reclam
ever, the above number of reclaims
does not include 150 pipes rejected
for fallouts and 233 pipes rejected
for rocky bells during the May 15
inventory which were subsequently
accepted. The majority of the reclaimed pipes were accepted during
the period July through December

After
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tured prior to May 1

The ReozaimProgram

(1,032 were accepted during

OF THE

'Cen-Vi-BRo

experienced an improved rate of
production and a reduced rate of

cessation of production in June of
1966 (Exh. SQ). Final rejects
totaled 1,845or approximately 6.12
percent, of Which 1,250 wHee manu-

factured prior to May 15,1965. Under Specifications

DG-6130, Cen-

Vi-Ro produced 25,86 pipe units
1i8", 21", 24" and 27"
(PU,
diameter), of which 5,898 were
manufactured prior to May 15, and
19,688; were produced after May 15,

1965.-I Final rejects of RCP under
DC-6130 totaled 1,078of which 319
were manufactured prior to May 15
and 759 afte that date.5 2
Cen-Vi-Ro

originally

contem-

plated conpleting pipe production
under both contracts in September
1966 (Exs. 77 and 81P). Pipe
manufacture was actually completed on June 16, 1966,or approximately 21/2. months earlier than
planned (Tr. 1846).
Cen- Vi-Ro's Claims
In a meeting with Bureau repre-.
sentatives on May 20, 1965, Cen-Vi-

io placed the Bureau on notice that
soIncludesr 54" and 72" pipes manufactured
in the north plant for Specifications. DC-6130
(Tr.1 1627 and 1630).
' Exh. 81R. This tabulation includes 170
special 8-foot length pipes while the Comparison of rlejected Pipe Remaining in Yard
July .1966 to Total Production (Exh. 81Q)
excludes such pipes.
s Exh; 81_. There appears to be a transposition of figures on this exhibit since rejects of
27-inch pipes prior to May 15, 1965,. are
totaled as seven when, the correct total is
nine and rejects after May 18 are totaled as
323 when the correct total is 321.
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it considered that the May 13 letter
rewrote the specifications and would
increase contract costs by 25 percent
(memorandum, dated May 21, 1965,
Exh. 21). Bureau representatives
stated that the basic purpose of the
letter was to assure that only quality
pipe be installed in the line under
both contracts. By letter dated June
10, 1965. (E-xh.

5G),

Cen-Vi-Ro

commented on each requirement of
the May 13 letter and stated tlhat it
was preparing a claim which wduld
include additional manufacturing
costs incurred by the changes, costs
of pipes previously manufactured
and accepted but now rejected and
additional costs to the pipe-laying
subcontractor because of unavailability of pipes which had been previously accepted. Cen-Vi-Ro reiterated its contention that the May 13
letter effected changes to 'the specifications in a formal statement of
position, datedAugust 09,1966 (Exh.
5L), which included allegations that
neither the contract nor the bid
papers placed, the, contractor on notice that certain pipes must pass hydrostatic tests prior to repair, that
certain repaired pipes could not be
accepted and that pipes must be of
such Iquality that the line could not
be closed during the 3-year maintenance warranty period forrepairs.33
Cen-Vi-Ro. submitted its, formal
33The latter contention is based on the
opening statement of the May 1 ietter which
refers to the requirement for the delivery of
municipal water' on a continuing and uninterrupted basis. However, the evidence reflects
that Cen-vi-Ao was permitted to break the
line for repairs during the' warranty period
(Tr: 608, 1726, 1727).
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claim for additional compensation
in the amount of $2,267,S68,exclusive of a claim for surplus cages,

under date .of October 13, 1966
(Exh. SM). The items constituting
alleged changes will be taken up in
the order in which they were treated
in the contracting officer'sFindinlgs
of Fact and Decisionof' Marcl 26,
1968 (Exh 5).

Appicablity of theConcrete
ManuaZ

(en-Vi-Ro's,
C:
position that
May; 1

the

letter* effected changes 'to

the specifications is based primarily
upon the contention that the contracts expressly: incorporated the
provisions of the Bureau of; Reclamation Concrete Manual

84

3

as to

permissible repairs.
:Cen-Vi-Ro
relies upon Subparagraph 67.j. (2) Specifications DC6000:
Individual.airholes in gasket bearing
areas of precast-concrete pipe may be
filled with a hand-placed, stiff,,pre-shrunk
1:1 mortar of cement and fine sand with
no other preparation than thorough washing with water. Such fillings shall be kept
moist under wet burlap for at least 48
hours or steam cured as required in Subparagraph e.(4) (a) for a minimum 12

hours.AZl other repairs shall be made in
accordancewith the procedures of Chapter V.II of the Siwth .Edition of the.Biureau of Reclamation Concrete ManuaL.35
(Italics supplied),
54 Sixth Edition, Exh. 4, as to DO-aO00 and
Seventh Edition, Exh. 117, as to DO-130.
Section 137 of Chapter viI of the Sixth
Edition, is set forth in Appendix A'B".e
Ecept that the reference is to the seventh
Edition of the Concrete Manual, an identical
provision is contained in Subparagraph
77J. (2), Specifications DC-6l30.
`
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lIt should be emphasized that the
Concrete Manual is also referred to
(
of the
in Subparagraph 67.eq)
specifications. concerning mixing
time and compressive strenith tests.
Section 137 of Chapter VII of the
Sixth Edition of the Concrete Manual provides in part:
137. Procedure for Repair of Precast

'

Concrete Pipe-(a) General.*

*

~~**

-
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concrete having been placed in the form.
(3) Porous, unconsolidated spigots in
dry-tamped pipe.
(4) Exposed steel inside of pipe smaller
than 36 inches in diameter.
Repairs should not be permitted on
pipe damaged by impact when the damaged area covers more than 450 of the
pipe circumference. Also, repairs should
not be permitted on gasketed spigots if
the break is entirely through the shell and
into or beyond the area of gasket bearing
and extends more than 4 inches around

Most imperfections in. and damage to
precast concrete pipe, such as inadvertent
or occasional imperfections or damage
that occurs during normal operations, can
be repaired and the pipe made acceptable. But: repairs should not be permitted
where the imperfections or-damage are

the circumferenceunder the gasket. Pipe

the result of continuing failure to take

Concrete Manual covers how repairs
are to be accomplished but not what
can be repaired.37 In other words,
the' Government's position is that
after 'the Bureau, in its discrefion,
determined that a specificpipe could
be repaired, then and only then did
the ConkreteManual comeinto play
in determining how'the repair was
to be efFected- Cen'Vi-Ro points

known corrective action to eliminate the
cause of the imperfections or damage.
Imperfections and damage that can normally be repaired are:
(1) Rock pockets.
(2) Exposed steel on the outside of any
size pipe' and on the Inside of pipe 36
inches or larger in diameter.
(3) Roughness due to form-joint leakage.
X"(4) Broken bells 'containing circumferential reinforcement.
(5) Impact damage over less than 450
of circumference except for spigots.
or cracks passing
(6) Fractures

through the shell.
(7) Out-of-round bells, if not so far
out of round that reinforcement steel will
be exposed after repair.
(5)' Spalled shoulders on spigots for
support of rubber gaskets.
* (9) Air holes and roughness in the gasket bearing surfaces of bells and spigots.
Imperfections and damage that cannot
normally be repaired are:
(1) Spigots or bells that are out of
round or are off center to the extent that
reinforcement would be exposed after the

repair.
(2) Spun pipe out of limits for diameter because of an excess or deficiency of

that is imperfect or damaged beyond repair on one end can frequentlybe cut and
the good end used, at structure connections.
(b) Methods' of Repair
6
*

The Government asserts that the

26 Section 141 of Chapter VII of the Seventh
Edition contains Identical provisions as. to
imperfections and damage that normally can
and cannot be repaired. However, the section
contains additional provisions that imperfections should be detected and the causes corrected as early as possible in the manufacturing process and repairs effected immediately. The section also limits repairs of
prestress pipes to defects that do not involve
structural adequacy.
37Statement of Position, IBCA-718-5-68,
pp. 21-26; Brief p. 104, et seq.
8 The following provision of Paragraph 72,
Specifications DC-6130, arguably supports the
Government's position:
"* * * Any unit of pipe that, in the
opinion of the contracting officer, Is damaged beyond repair by the contractor in hauling, handling, unloading, storing, or otherwise shall be removed from the site of the
work and replaced by and at the expense of
the contractor with another unit, reinforced
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out that had the Bureau intended to
limit application of the Concrete
Manual to the method of repair it
would have referred only to Subsection (b) entitled "Methods of Repair" of Section 137.39The Government's answer to this contention is
that the reference in the contracts
to the Concrete Manual is to "procedures" and that 'procedures and
methods are synonymous. We find
little merit in this argument since
Section 137 of Chapter VII of the
Concrete Manual is entitled "Procedure for Repair of Precast Concrete
Pipe" and it is highly probable that
this explains the reference to procedures in the contracts. While it is.
true that the dictionary affords support for the. Government's position,
it is well settled that the dictionary
is not the sole or final source of inquiry as to the meaning of-a contrac-

INC.
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of air holes in the specifications is
unnecessary and redundant if the
provisions of the Manual as to what
type of defect can' be repaired are
incorporated into the contracts as
contended by Cen-Vi-Ro. We have
examined Section 137 of the Sixth
Edition of the Concrete Manual-and
find nothing which specifically de-

scribes a method for. repair of air
holes.41 Accordingly, we think it evi-

dent that the reference to air holes 42
in Specifications DC-6000 was to es-

tablish a simplified method for their
repair and to remove any doubts
that the elaborate provisions of the
Manual as to preparations for re-.
pair (removal of: unsound concrete,
sand blasting, scrubbing) and cure
(repairs. at joints to be cured under
wet burlap for seven days) are inapplicable. Viewed thusly, the specification method for the repair of air
holes is at variance with the methods
tualprovisionei
The Government's principal con- of repair in the Manual and the sentention is that the reference to repair tence following' that all other repairs shall be made in accordance
to withstand the same or greater head and
with the Manual. is eminently
loading requirements.- Repairs in concrete
logical.
pipe, when allowed, shall be made in accordance with the provisions of Chapter VII of
Another very important conthe Seventh Edition of the Bureau of Reclais the conduct of the parsideration
mation Concrete Manual." While it might be
argued that "when allowed" refers to the
Concrete Manual as well as the specifications,
the term does not appear to serve any useful
purpose under such a construction. It is, of
course, clear that this provision contemplates
repairs to pipes in addition to air holes. No
comparable provision appears in Specifications
DC-6000.39Page 4 of Notice of Appeal, dated May 3,
1968, Exh. 6.
40

PaschenContractors,Inc. v. United States,

190 Ct. CL 177 (1969). Cf. United States v.
Lennox Metal Mlffg.Co., 225 F.2d 302 (2d Cir.,
1955) (word "may" in partial payments clause
did not confer unfettered discretion on contracting officer in making payments to
contractor).

41Section . 141 of the Seventh Edition contains a provision describing a permissible
method for the repair of air holes which
is identical to that quoted above from the
specifications
42We recognize that the provisions of Subparagraph 67.h.(4) (g), DC-6000 (77.h.(4) (g),
DC-6130), providing that "The surfaces of
bell and spigot in contact with the gasket and
adjacent surfaces that may come in contact
with the gasket within a joint movement
range of three-fourths inch, shall be free of
airholes, * * * or other defects, except that
individual air holes may be repaired * * *,"
implies that no other repairs to gasket areas
of bells or spigots are permissible.
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ties prior to any dispute.-I First and
foremost, the May' 13 letter from
the project engineer stated that the
specifications, by' reference to the
Concrete. Manual, prohibited reC
* pairs to concrete pipe when the
imperfections were the result of
continuing failure. of the contractor to eliminate clauses of' imperfections or damage4 4 That this
was also the view of the contracting officer is established' by his
telegramof May 12, 1965, to the';
project engineer (furnished in response to the Board'scall of ,August
18, i971), which resulted in the May
13 letter. Secondly, contemporaneous documents clearly reflect that
prior to the Ma :13letter the par-.
ties operated' on the premise that
whether repairs to specific pipes
'Werepermissible was governed by
the Concrete Manual.45 Thirdly,
Messrs. Franklin, Herrera and
Murray all testified that the Concrete Manual was used as the basis
for determining what pipes could be
repaired (Tr. 435,753, 83) . Fourthly Mr.' Rippon, who wrote the:
4 It is, :of course, well settled that
the
Interpretation placed upon a contract provision by the parties is entitled to great weight
in determining its meaning. Hydromatics,Inc.,
ASBCA No. 12137: (October 20, 1969), 69-2
BCA par. 7962; Compec (a Joint Venture),
IBCA-573-6-66 (January 4, 1968), 75 I.D. 1,
68-1 BCA par. 6776 and cases cited.
44Appellant points out that this quotation
is inaccurate inasmuch as it eliminated the
phrase"'known correctiye-action."
*See
Inspectors Daily Reports, dated January .1 and 8, and April 16, 1965; see also Pipe
Rejection Certifications, dated. December 2, 8,
21, 23, 24, and 31, 1964, and March 31,
April 6, 16 and 23, 1965 (App's Exh. E; Exh.
121). In addition, see the reference to "known
corrective action' in the assistant project engineer's memorandum, dated February 18, 1965
(Ext. 15).
:
.
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specifications at least in part, con-

ceded that it was his intent that
repairs were to be permitted in accordance with the Concrete Manual.4 6 In view of this evidence, we

find that the testimony of the chief
plant inspector, the resident engineer, and the project engineer that
the Concrete Manual was only a
guide (Tr. 1485, 1955-1956, 2084)

does not accurately depict the practice of the parties.,
We find therefore, that the con-

tracts contemplatedthat repairs in
accordance with the Concrete Manual were permissible. Remaining to,
be determined is the effect of this
finding. The Government asserts
that even if the Concrete Manual is
elevated to the status, of a contractual document, the Manual permits
,the repair of only occasional imperfections and daniage. However, appellant points out' (Brief, pp. 6 and
7) and we think correctly, that the
Government's emphasis on the word
"occasional"' results from an inaccurate reading of the Manual. The
fact is that the Manual provides:
Most imperfections in and damage to
precast concrete pipe, * * 8, can be repaired and the pipe made acceptable.

The clause "such as inadvertent or
occasional imperfections or daulage
that occurs during normal operations" which we have omitted from
the quoted sentence is in our view
merely illustrative and not restric- Tr. 1771, 1772. See also statement of Mr.
Ryland at the meeting of July 24, 1965, to
the effect that repairs as outlined in the
Concrete Manual were to be permitted on only
occasional imperfect pipe (p. 5, Notes on Meeting, Exh. 24).
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tive of the frequency of repairs.4 1
Our view is strengthened by the fact
that the Manual lists nine types of
defects which cant normally be repaired (only four which normally
calmot be repaired) and by the next

prepared by the Government and
the Table of Comparison 'Betweeln
Bureau's Letter of May 13, 1965,
and the Concrete Manual (Exh. 6
of Notice of Appeal), prepared by
Cen-Vi-Ro. However, it should be
sentence which does constitute a re- emphasized that Mr. Rippon testistriition on the frequency of re- fied that the Bureau's decision to
limit rpairs to the pipe was empairs:
bodied in the 'May 13 letter (Tr.
But repairs should not be permitted
1752). It would seem anomalous inwhen the imperfections or damage are
the result of continuing failure to take deed.that the. Bureau considered it
known corrective action to eliminate the necessary to instruct its representacause of the imperfections.or damage.r
tives in' the' field to limit repairs not
We; must determine whether the authorized by the contract.
May 13 letter or Bureau practice 4 5
The task of comparing the' prodiffered from 'the Concrete Manual' visions of the Concrete Manual and
as to the extent of permissable re- the May 13 letter is complicated by
pairs: and if so; whether the iperthe fact that the terminology used
fections'were the result of Cen-Vi- differs. Nevertheless, we proceed
lo's continuing failure to take with our comparison:
known corrective action. The conConcrete Manual
Allows Repair of:
May IS letter:
trasting views of the parties on the
1. Pipes with large (1) Rock pockets and
first: of' these 'questions are illus- fallouts
will be re- (2) exposed steel on
trated hy the Comparison of Pipe jected and only pipes the outside of any size
fallouts of one pipe and on the inside
Acceptance Guidelines (Exh. 116) with
square foot or less are of pipe 36 inches or
If it was intended otherwise the sentence
could easily have, been modified to make the
intention clear, e.g., "Inadvertent or occasional imperfections or damage that occur during normal operations can be repaired and the
pipe made acceptable." f. The language concerning repairs in ASTM Standard. Specifications for Concrete Sewer, Storm Drain, and
Culvert Pipe (Ci4) and ASTM Tentative
Specifications for Reinforced Concrete Culvert,
Storm Drain, and Sewer Pipe (C76), contained in Appendix of Concrete Pipe Handbook (xh. 102), which clearly contemplate
repairs made necessary by occasional imperfections in manufacture or accidental injury
in handling. See also the language in the Bureau's Standard Specifications for RCP Pipe,
dated February , 969 (App's Esh. 'Q),which
leaves no doubt repairs are limited to occaimperfections or accidental damage.
sional
45
dDaily Report, dated
i~ee 'Inspectors
April 80,1965 (note 26, smyra), and Tentative
Instructions to Concrete Pipe Inspectors dated
May 7, 1965, furnished in 'response to the
Board's ball ofAugu tIS, 1971.
2
497-456-73-

7

acceptable for repair. larger in diameter."
2. All pipe with scal- Not covered. 0 I
ing or loose and weak
interior surfaces will
be rejected.
that the Con4D The Government asserts
crete Manual is permissive as to what may
be repaired and if no size limitations are
specified the contracting officer is free to
impose such limitations (Brief, p.; 111). CenVi-Ro argues that where limitations on the
sizes of repairable defects were intended, the
Manual supplies them and that if none are
specified for a particular defect no size limitations were intended (Appendix I to Ciaims on
DC-6000,; Exh. N, pp. 2 & 3; Notice of
Appeal, p. 22). We think Cn-VI-RO 'has the
better of this argument.
50Cen-Vi-Ro points to the provision in; the
Manual under Section 137(c), Preparation of
Imperfections for Repair, calling for the removal of all visibly unsound or imperfect
concrete.:However, we cannot equate this with
an express; provision for the repair of 'pipes
with scaling or loose and weak interior
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Concrete Maynal
Allows Repai- of:
(4) Broken bells containing
circumferential reinforcement and
(5) impact damage
over less than 450
of circumference except for spigots. (8)
Spalled shoulders on
spigots for support of.
rubber gaskets. Repairs not permitted on
gasketed' spigots ifi
break
is
entirely
through shell into, or
beyond area of gasket
bearing and extends
*more than 4 inches
'around circumference
under gasket.
4. Extenaslve~ repairs (4) Rock pockets-no
to rock pockets In limitation
on: size.
bells and lack of consolidation o the concrete, that will result
in poor bond between
tb'e oncrete and'the
steel will not~ be permitted.
5' Air p p e hving: (6)'~p
Fa ct ur es or
transverse (ircumfer- cracks -paSsI ng
ential cracks) that ex- through
the shell,
tendthrough the wall
of pipe will be rejected.
or
6- Pipe cracked longi- (6) Fractures
tudinally for substan craeks passing
tially tre full length through the shelLn
- : :I
.
: :
will be rn jce
eed.
All pipe containing
shorter
longitudinal
cracks must be hydrostatically tested.
May, 18 letter:
3. Pipes having imperfections or damaged areas that extend over six inches of
gasket area In the bell
or four inches in the
spigot will be rejected.

From the above it is apparent
that the limitation on the repair of
surfaces and consider this a procedure for the
repair of pipes otherwise repairable, that is,
pipes with the listed imperfections.
si With respect to tests on repaired, pipe,
Cen-Vi-Ro points to paragraph (h) of Section
137 of the Concrete Manual which provides
that each pipe on which major repairs have
been effected be tested at the service head
and for tests on occasional pipe having lesser
repairs capable of affecting performance of
the pipe-to assure the security of such repairs.
This paragraph' also provides for tests on
representative units ,of cracked but unshattered pipe and states that If there is noleakage, other than sweating at 50-foot head, the
pipe may be accepted for heads, of less than
50 foot.
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fallouts to those of one square foot
or less was a restriction on repairs
expressly permitted by the Concrete
Manual as to pipes 36 inches .or
larger in diameter, that 'limitation
of repairs to six inches in, gasket
area of bell was also such a restric-

tion (only in case of impact damage
to pipes below I8 inches' in diameter-45' on an 18-inch diameter
pipe 'would be approximately seven
inches-would'it not be restrictive
of repairs permitted by the Manual) that the refusal to permit extensive repairs to rock pocketsin
bell areas may have been such a restriation and that the refusal to per-;
mit repair. of at least some circ1unferential cracks. 2 and of some longitudinal'cracks were restrictions on
repairs permitted by. the Concrete
Manual.,,,,

Notwithstandingthe above findings we conclude that the language
of the; Concrete Manual cannot be

interpreted as.a mandatory requirement that the Government.must allow repair of any and all of the
listed defects 'without regard to
magnitude. and extent and that
some room for the application of
judgment as to whether particular
defects may be repaired must be
allowed.

58

.

6 The Tentative Instructions to Concrete
Pipe Inspectors provided that pipes having
circumferential cracks in the spigot of 12
inches or more would be rejected.
Ms
Cen-Vi-Ro appears to agree, for in its
letter of June 10, 1965 (Exh. 5G), in reply
to the Bureau's May 13 letter, Cen-Vi-Ro

stated that the specificationsallow repair. of
circumferential cracks but agrees that extensive circumferential cracks should not be
allowed and that each section should be judged
on its own merits. The same comments are
made with:respect to longitudinal cracks.
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While the Manual does not expressly define major repair and
varying definitions of the term were
given at the hearing,"4 it is clear
that under the Manual only repairs
such as extend :through the shell
thickness or large repairs to bell are
major. Cen-Vi-Ro's expert witnesses, Mr. Howard F. Peckworth
and Dr. Raymond E. Davis, although recognizing that it depended
onithe extent of the defect, characterized the list of nine normally repairable defects in the Manual as
being generally or usually minor 're-:
pair."z; The Government's expert
witness, Mr. Walter . McLean,
testified that a major repair is any

INC.

A summary prepared by Mr.
Kenneth Thomas, chief plant inspector, reflects that 25.6 percent of
all pipe units less rejects manufactured under DC-6000required major repairs (24.6 percent of pipes
installed) . 7'The summary reflects
that 14.3 percent of total pipes less
rejects manufactured. under DGC130required major repair (14 percent of all-pipes installed). These
perce'ntagesare based in part on Mr.
Thomas' estimate ft om'his observations, aidmittedto be a guessthat

50

percent' of pipes produced prior to
May 15-, 19651'required major repair.5 8 Percentages of pipes requir-

ing major

.repair

produced after

May 15 are based on Bureau recof the pipe?' We accept this defini- ords. While we have no doubt of Mr.
Thomas' sincrity, we cannot accept
tion.
this analysis as accurate. First, as to
5
iThe Bureau's concept of major repair is
pipes requiring major repairs which
that all repairs other than those normally
were produced prior to May 15s
accomplished on the rollaway are major (Tr.

repair affectingstructural integrity

1411, 1412) . Mr. Herrera. was of the opinion
that a major repair was anything requiring
replacement of concrete and cure to make it
V
part of the original pipe (Tr:. 791).
i5 Tr. 104-lOs; Deposition of Dr. Davis, pp.
18-15. Mr. Peckworth, whose qualifications as
an expert in concrete pipe are clearly supported
by the record and were conceded by the
Government (Tr. 132), described the late Dr.
Raymond R. Davis as "probably the most
famous man in the world on concrete" (Tr.
118).
5cTr. 2256. Mr. Bordenj Bureau engineer,
testified that a patch of a chip, or piece of
concrete on the outside of a pipe which fell
off and which had no bearing on quality would
not be a cause for concern (Tr. 1688, 1689).
Yet under the Government's definition, this
could and probably would be a major repair.
The resident engineer was of the opinion that
a major repair was a repair to a large area
of the bell, repair of an extended length of
the spigot groove or a repair to a fallout of
any consequence (Tr. 1925). We conclude
that the Government's witnesses- have repudiated the concept of major repair which is
based on where the repairs were accomplished
(note 54, supra).

1965, it is admitted to be a guess. It
.57Analysis of the State of Production Just
Prior to Bureau's May 15 Inventory (Exh. 133,
pp. 5 and 7). It appears that the definition of
major repair used n compiling this exhibit is
all repairs other than those normally accomplished on the rllaway as part of regular
production procedure (note 54, supro).
GTr. 1413, 1414, 1599. The record reflects
that Mr. Thomas responded at one point 'with
the 50 percent estimate to a question concerning pipe manufactured before May [15 which
was repaired after May [15] and at another
point with the 50 percent estimate to a question concerning pipe requiring repair which
was in inventory or produced prior to May
[15] (Tr. 1413, 1414). While we assume that
the latter Is intended, we note that Department counsel's supplemental brief of March 26,
1971, refers to the estimate as being "of pipes
in inventory prior to May 15 requiring repair."
The difference could be significant since it
appears that R. H. Fulton laid in excess of
1,200 pipes prior to the suspension of laying
operations in November of 1964 (par. 86,
Findings of Fact).
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should be noted that the Govern- dence of the definition of major rement's own record indicates 251 pair utilized by Cen-Vi-Ro in mainpipes required major repair as of taining its records, we do not conOctober 17, 1964 (tabulation en- sider that the Cumulative Daily
closed with memorandum, dated Oc- Pipe Record is. necessarily indicatober 22, 1964,Exh. 8). Second, it is tive of all pipes requiring major rebased on a concept of major repair pair as of May 7, 1965.However, it,
which is at variance with that we nevertheless represents a record
have adopted based on the Concrete maintained at the time which in our
Manual and testimony of the Gov- view precludes acceptance of the esernment's own witnesses. Thirdly, timate that 50 percent of all pipe
the Cumulative Daily Pipe Record produced prior to May'15, 1965,,re(DC-6000) as of May 7, 1965, indiquired major repairs.60 '
We will take up the question of
cates that. 10,526 pipes had been
manufactured of which 706 required Cen-Vi-Ro's alleged failure to take
major repair. Since there is no evi- known corrective action in conjunction with Cen-Vi-Ros claims for inCumulative Daily Pipe Record for period
:
May 7 to 14, 1965 (App's Exh. 0). The Gov- dividual changes.
w

ernment, asserts (supplemental Brief of
that this
March 26, 1971, note 58,' spra)
figure cannot be'acceptedI because '(i)/ it'was
copied from Cen-Vi-Ro's -records [and presumably represents an incorrect definition'of
major repair ; (ii) there is no evidence
whether it represents. pipes marked for repair
or actually repaired and (iii) it does not inlude thousands of faulty pipe In inventory
which were not inspected by the Bureau or
repalred; by Cen-Vi-Ro prior to May 15, 1965.
While there is no evidence of the definition
of major repair utilized by Cen-Vi-Ro in keeping its records, we have rejected the concept
of major repair utilized by the Bureau in
compiling Exhibit 133. We see no reason for
regarding the figure 706 as anything other
than pipes marked for major repair anymore
than there is for regarding the figure 668
(App's Exh. 0) as anything other than pipes
marked for special hydro as of May 14, 1965
(Tr. 1607). We refuse to believe that the
Bureau copied figures Into its records which
were completely devoid of meaning. Reason
(iii) advanced by counsel will not withstand
analysis. Page 1 of Exhibit 133 reflects that
10,641 pipes had been manufactured under
DC-6000 through May 7, 1965 (Tr. 15821585), of which 612 had been rejected,' 7,698
accepted, 664 marked for special hdro and
1,667 were unclassified (that is tests not complete or not submitted to Bureau, etc.). Mr.
Lincoln admitted that at this time only approximately 700 'pipes had not been inspectedby
1930). Accordingly, it is
the Bureau (r
apparent that there could not 'be thousands
of pipes in inventory which had not been
inspected by the Bureau.

Small Diameter Criteria
Cen-Vi-Ro contends that the. Bureau incorrectly interpreted the contract as to internal pipe' diameter
tolerances thus contributing to the
shutdown of laying operations and
necessitating the payment of $100,000 to its subcontractor, R. H. Fulton, referred to previously (note 18,

supra). CenVi-Ro further alleges
that the Bureau's enforcement of an
incorrect pipe diameter interpretation resulted in machine operators
underfilling -the forms and-.caused
flaking interiors, a matter which
will be discussed in subsequent paragraphs of this opinion.:
Appellant has stipulated' that
small diameter pipes (as interpre60It is of interest that in the meeting of
July 24, 1965, Mr. Rippon is quoted as saying
that it was not the intent of the specifications
to permit repair of 400 to 500 sections of pipe
with 'these types of defects (p. 6, Notes on

Meeting,
note46,spra).

:

'

'
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ted by the Bureau) were manufactured in July, August and September 1964.61 However, because Cen-

Vi-Roat this time did not normally
measure the internal diameter of the
pipe prior to presenting it to the Bureau 62 and because pipes were not
always presented for inspection as
manufactured, the full extent of
small diameter pipes did not come
to light until October 1964.63
By letter, dated October 16, 1964
(Exh. 5B), the project. engineer approved the substitution of 9,280
lineal feet of undersized 54-inch
pipes for full size pipes provided
:larger size pipes were substituted to
compensate for excess friction loss.
In a letter, dated October 30, 1964
(Exh. C), appellant reported the
existence of 1,054 pipes totaling
17,784linear feet classified as small
diameter and furnished a listing of
proposed substitutions.34 The letter
6Tr.

568.
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stated that correcti ve,measures had
been initiated which'-had substantially eliminated ljae problem of
small diameters,
Substitutions
proposed by appellant (except for
40 units of 72-inch pipe for which
appellant had not proposed to compensate for friction loss) were approved by the project engineer's
letter of Novtember 23, 1964 (Exh.

SD), upon the understanding that
manufacturing procedures were being corrected to eliminate overfilling. However, the malufacture of
some small diameter pipes continued and by.letter, dated January
66

212,1965 (Exh. 14), the project en-

gineer expressed his concern and
suggested that appellant review its
manufacturing procedures to assure
that pipes weremanufactured in accordance with the specifications.
the amount requested in the substitution proposal because some of those were marginal
and then we undoubtedly produced some pipe
by the time that was requested; after the time
that it ivas requested, it was excessive."
(Tr. 589.)'0 The corrective measures included milling
the forming rings at the ends of the pressure
roller, building up the roller in the center and
instructing machine operators not to overfill
the forms (Tr. 355, 856. 360-362; Inspectors
Daily Report, dated October 3, 1964).
66Tr. 838, 839. It appears that during the
five-mouth period November 1964 through
March 1965, only 158 additional small diameter pipes were produced (memorandum, dated
September 20, 1966; note 62, scpras). However,
an Inspectors Daily Report, dated March 27,
1965, reflects that eight small diameter pipes
had been manufactured on. the preceding day.
It is Interesting to note that memoranda written by Mr. Franklin to Raymond International,
Inc., as late as May 1, 1965, reflect concern
over the production, of small diameter pipe
and that during the meeting of July 24, 1965,
Mr. Kiesel, Vice President of Raymond, indicated that small diameters were one of the
major problems facing Cen-Vi-Ro (p. 7, Notes
onMeeting, note 46, sopra).

50

DECISIONS OF THE DEPARTMENT OF THE INTERIOR

The referenced, correspondence
contains no hint of any disagreement byCen-Vi-Ro with the Bureau's interpretation of what constituted small diameter pipe. Other
actions of Cen-Vi-Ro personnel at
the time are also consistent.with acceptance of or acquiescence in the
Bureau's interpretation of internal
pipe diameter requirements.6 7While.
Mr. Franklin testified and Mr.
Thomas confirmed that there were
numerous discussions concerning interpretations of the specifications,
how pipes were to be.measured, why
small diameter pipes were produced
and how they could be eliminated,
Afr. Franklin admitted' that he did
not object to the Burieau's interpretation at first, and was less than
positive as to any later disagreement
with the Bureau's interpretation. 6 s
Indeed, at one point he adinitted
that it was pure speculation as~to
what he said (Tr. 570). In later testimony he asserted that Bureau representatives were. told that their
method of measuring the pipes was
incorrect

(Tr.' 571, 52).

While8lie

indicated that these conversations
occurred in late October 164, he
subsequently stated that he did not
know the dates of these conversations. His explanation for not sub67 An Inspectors Daily Report, dated October S, I964, states that Cen-Vi-Ro was checklig
internal pipe diameters prior to Bureall
inspection in order to avoid having patchers
waste time on small diameter pipes. Inspectors
Daily Reports, dated October 9, 1964, and
thereafter, reflect the acceptance as reclaims
of pipes upon which the interiors had been
ground out to enlarge the bore.
68 Tr. 353, 569, 1434. le stated "I feel sure
that I expressed my opinion that the pipe * e
probably would meet the measurement specifications on proper interpretation." (Tr. 569.)

[80 ID.

mitting the matter to the Bureau in
writing was that it did not occur to
him that it would be expected (Tr.
575). We note that at the conference of October 30, 1964,

en-Vi-

Ro's representatives were, asked to
comment on Government procedures
which they considered were delaying the work and that the reported
response was that they were cognizant of no such procedures, either at
the work site or at the pipe manIifacturing plant (letter, dated October 30, 1964, note 14, supra). The
only documented instance of Mr.
Franklin's disagreemient with the
Bureau's interpretation occurred at
Ithe meeting' of August

25, 1966

(memorandum, dated Septenber 20,
1966, note 62, §7i a).

Mr. N. B. Mirray testified that
in late January 1965 he protested
verbally to Mr. Thomas and Mr.
Lincoln the criteria applied by the
Bureau in determining that pipes
were small diameter (Tr. 837,'886,
887). He stated that.the: specifiea-

tion was reviewed word for word,
that a free-hand ketch of the Bureau's and CenT-Vi-Ro'sinterpretations was prepared'.and that-Mr.
Charles Davis, Bureau inspector,
was present (Tr. 887-888). He did
not have any explanation of why a
written protest was not made to the
Bureau. Mr. Lincoln' stated flatly
that Cen-Vi-Ro's representatives
did not indicate any disagreement
with the Bureau's interpretation of
small diameter pipe between June
and October 1964 (Tr. 1900). When
asked hetherI prior to March of
1965 a request had been made to ac-
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cept pipes in accordance with a
sketch similar to that shown on page
G6 of Exhibit SM, which reflects
Cell-Vi-Ro's interpretation, he answered, "Not to my recollection."
(Tr. 1906). Under cross examination, he admitted that Cen-Vi-Ro
-had complained "far before" the
meeting of August 25; 1966, about
pipe sizes and that the only thing
naewbrought up at this meeting was
the alleged relationship between
small diameters and flaking interiors (Tr. 1943).'Mr. Thomas testified that he did
not believe Cen-Vi-Ro indicatedally
disagfeimint with the Bureauns interpretation of small diameter pipe
prior to March of 1965-(Tr. 1484).
e testified that during the 'first

INC.

disagreement by Cen-Vi-Ro with
the Bureaiu's interpretation of internal pipe diameter tolerances was
not conveyed to the Bureau until
late January 1965 at the earliest.
Cen-Vi-Ro's

request

was

dis-

cussed with the Chief Engineer's
Office in Denver by telephone on
March 8, 1965, and it was determined that the pipe could be ac1 Mr. Lincoln testified that
cepted.7
Cen-Vi-Ro was notified of the approval within at day or two thereafter.'2 In earlier testimony, Mr.
Thomas referred to the date the Bureau agreed to accept small diameter
pipe as about March 19, 1965 (Tr.
1318). This resulted in the acceptance of pipes having a restricted

area double the first permissible
overfilf ve1nthough the restricted
area extended more than one-fourth
cerning small diameter pipe under the length of the pipe (Tr. 1905).
paragraph 67.j. of the specifica- There were no final rejects under
tion.6 9 He stated that Mr. Franklin DC-6000 due to pipes being classiIiad made up a sketch showing vari- hed as small diameter by the Bureau
ations in" diameter cbmpared to (T-r. 589, .590). The Governinent
lengths'of pipe andinquired if pipe
Tr. 1905. 1906, 2051. Mr. Thomas testified
could be" accepted in accordance that if Cen-Vi-Ro had expressed disagreement
with
Bureau's interpretation at an earlier
with the sketch 7 IIlie asserted that date, the
he would have' taken the matter up with
even-then it was not a question of his superiors and there would be memoranda
that effect ;(Tr. 1434).i However, the only
whether the; Bureau's interpreta- to
documentary evidence in the record of. the
tion was correct, but-simply whether Bureau's relaxation of pipe diameter tolerances
a memorandum signed by Mr. Lincol;, dated
pipe could be' accepted in accord- isSeptember
20, 1966 (note:62, supra),-which is
ance with- those tolerances (Tr. long after the events in question. While the
memorandum confirms the-March 8,1965, tele1435). The Board finds that' any phone
conversation with the Chief Engineer's
week in March' 1965', he' had 'a conversationf with Mr. Franklin con-

adA memorandum, dated February , 1965,
signed by Mr. M. J. lFranklin, refers on page 2
to recent trips to the project construction
engineer's office in which he requested relief
for installation of pipes with slightly smaller
bore (Cen-Vi-Ro Correspondents).
70Tr. 1454, 1435. The'sketch was similar to
that shown on page G-6 of Exhibit 5M (Tr.
1905), which is: dated November 23, 1965.

Office, it does not state when Cen-Vi-Ro was
notified of thedecision to relax internal pipe
diameter tolerances.
-nH;owever, Mr. Franklin, whose recollection
was refreshed by reference to a Cen-Vi-Ro
diary' entry not in evidence, testified that
,Cen-Vi-Rowas not notified of the relaxation of
internal pipe diameter tolerances until
April 12,.1965 (Tr. 369-371). We accept this
testimony as accurate.
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states that the relaxation of pipe
diameter tolerances was a waiver of
strict compliance with the specifications and not an acknowledgment
that the Bureau's interpretation
was incorrect. Mr. Lincoln testified
that the reason for the waiver was
that Cen-Vi-Ro had improved its
techniques so that small diameters
were being eliminated and the few
that were being made were not a
threat to the properties of the line
(Tr. 1907).:
AMr.Murray testified that, when
he arrived at the plant in January
1965,the principal problem was considered to be the production of
small diameter pipe (Tr. 887). He
stated that the project engineer's
letter of January 21, 1965 (Exh.
14), increased the concern that CenVTi-Rowould be unable to substitute small diameter pipe and made
it more imperative that pipe be produced in accordance with the Bureau's interpretation of the specifications. He asserted that he insisted
that the operators n ot make small
diameter pipe even though h disagreed with the Bureau's interpretation (Tr. 890-892).
Permissible variations in internal
diameter for the various pipe sizes
are contained in Subparagraph 67.j.
(1), Specifications DC-6000. This
subparagraph provides in part:
J. Miscellaneous requirements.
(1) Sizes and permissible variationsVariations of the internal. diameter shall
not exceed plus or minus 1.50percent for
pipe having an internal diameter of 12 to
24 inches, inclusive; 1 percent for pipe 27
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to 36 inches, inclusive; and 0.75 percent
for 39-inch diameter and larger; Pro-

vided, That in not more than 10percent of
the pipe units of any one size to be installed in one continuous reach of pipeline, up to two times the above listed permissible variations will be accepted if
such variation does not extend more.than
one-fourth of the length of the pipe unit.

Within this distance the net area of the
pipe opening shall not be reduced by more
than 4 percent for pipe having internal
diameters of 12 to 36 inches, inclusive, or
more than 3 percent for pipe having in-

ternal diameters 39 inches and larger and
the transitions to the restricted area shall
be gradual and smooth.

Contentions of the parties concerning the proper interpretation
of this subparagraph are reflected
on the drawings (pp. G2 and GGof
Exh. M; Exhs. P and 118). The
Government asserts that this language clearly means that any vamation in permissible diameter in addition to the original 0.75 percent
for pipe 39 inches in diameter or
larger must not exceed one-fourth
the length of the pipe. 73 This was
the interpretation enforced by the
Bureau until April of 1965 (note
72, supra) and the interpretation
adopted by the contracting officer.
Cen-Vi-Ro, on the other hand,
vigorously argues that the quoted
paragraph can only nean that a
variation of two times 0.75 percent
of the pipe diameter may extend for
one-quarter the length of the pipe
and that in addition there shall be a
gradual and smooth transition to
the restricted one-fourth area.7 4
73 Statement of Position, IBCA-71S-5-6s,
pp. 27-31.
74Pages 5-8, Notice of Appeal, Exh. 6..
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nal variation and all transitions to
the second variation. In addition,
If "restricted area" in the phrase Cen-Vi-Ro's position does not ap"and the transitions to the re- pear to recognize the opening
stricted area" be read as referring phrase of the final sentence, "Withto an area one-fourth the length of in this distance * * " which in our
the pipe, there can be no doubt that view can only refer to a distance of
has one-fourth the length, of the pipe
Cen-Vi-Ro's interpretation
something to be said for it. The and serves to eliminate doubts that
language "does not extend more transitions to any variation in addithan one-fourth of the length of the tion to the 0.75 percent for pipes 39
pipe" would seem to warrant the inches in diameter and larger must
view that the maximum variation be within one-fourth of the length
can extend up to one-fourth the of the pipe. It is, of course, well
length of the pipe. However, if the settled that an interpretation which
transitions to the "restricted area" gives effect to all terms of a contract
must be within one-fourth the is tot be preferred to one which
length of the pipe, the maximum would nullify or render meaningpermissible variation cannot extend less other terms of the contract.re
for one-fourth the length of the
Another reason why the Governpipe, but, of necessity must be somement's
interpretation is to be preWhat less."" Nevertheless, to accept
ferred
is
that in mid-October 1964
Cen-Vi-Ro's position would largely
when
the
magnitude of the small
nullify the one-fourth of the length
diameter
problem
was brought to its
of the pipe limitation. This is so beattention
with
the
classification of
cause under Cen-Vi-Ro's inter1,045
pipes
as
undersize,
Cen-Vi-Ro
pretation. one-fourth of the length
took
actions
which
are
only
consistof the pipe operates as a restriction
ent
with
acceptance
or
acquiescence
only on the maximum permissible
variation and is inapplicable to all ill the Bureau's interpretation.
lesser variations beyond the origi- First, it milled the forming rings at
the end of the pressure roller and
built up the roller in the center in
7 This is illustrated by the drawing (Exh.
5P) which the Government alleges represents
order to increase the diameter of the
,the correct interpretation of the cited subpipes and instructed the operators
paragraph. The effect of the Bureau's interpretation was to preclude en-Vi-Ro from taking
not
to overfill the forms. Secondly, it
advantage of the maximum permissible variatook measures to grind the interiors
tion for one-fourth of the length of the pipe
since Mr. Murray testified that it was imposof pipes rejected for small diameter,
sible with the straight line of the packer
roller to have the roller riding on the end
in order to enlarge the bore of the
rings and still be able to obtain the maximum
pipes and gain their acceptance.
tolerance allowed by the specifications for a
4- or 3-foot section in the center of the pipe
Thirdly, it wrote the letter of oc- 0:00

0

Decision

(Tr. 888). Of course, this result is not peculiar
to the Cen-Vi-Ro process, but is inherent in
the view that transitions must be within onefourth the length of the pipe.

Hol-Gar Manufacturing Corp. V. United
States, 169 Ct. Cl. 384 (1965), and cases cited.
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tober 30, 1964, requesting approval
of substitutions of larger diameter
pipes in order to compensate for excess friction loss through instal]ation of the small diameter pipes
without expressing: any disagreement with the Bureau's interpretation. The letter stated in part "corrective measures have been initiated
which have substantially eliminated
the manufacturing of small diameters." Although the letter is explainable by Mr. Franklin's testimonythat the pipes upon which substitution were requested would have

brought to the fore comes too late
to alter the result.7
Cen-Vi-Ro argues that the fact
the Bureau to this day insists that
its view of the contract is the only
and correct interpretation establishes that a written protest would
have been unavailing and that the
Bureau has not shown that it was
prejudiced by the absence of such
a'protest. The doctrine of*contemporaneous construction is not dependent on a showing of prejudice
but is instead founded on the premise that the actions of the parties
been small diameter even nder Cen- prior to a dispute is the most persuaVi-Ro's interpretation (note 64, sive evidencejof the meaning to be
accorded a contract provision which
supra), acceptance of this testimony
might
reasonably be susceptible to
would largely negate the small
diameter claim. Mr. Franklin ad- differing interpretations.
'For the reasons set forth above,
mitted that Cen-Vi-Ro did not
we hold that' the Bureau did' not
object to the Bureau's interpretation
at first. The conclusion is inescap- misinterpret the contract as to
able that Cen-Vi-Ro found the Bu- permissible internal pipeidiameter
reau's interpretation sufficientlyrea- tolerances and that even if 'Subsonable in the first instance that it paragraph 6.j. (1) be regarded as
did not take issue therewith. Under ambiguous and Cen-Vi-Ro's interthese circumstances, the doctrine of pretation reasonable, Cen-Vi-Ro accepted and acquiesced in the Bucontemporaneous construction is fo r reau's interpretation. The appeal as
application."' Even if Mr. Murray's to the criteria for determining small
testimoiy that he protested the Bii- diameter pipes is denied.
reau's interpretation in late January
of 1965 is accepted, we hold that a

D.

Wtmy

Concrete

disagreement with the Bureau's interpretation first expressed
over
three months after the problem was

Cen-Vi-Ro asserts that the Bureau improperly rejected many
pipes for alleged drumly concrete

See cases note 43, supra. O1ras! stated by
the. ,Court "; e * the construction that the

5m, p.' C4). These were pipes mann-

77

parties have themselves placed on a contract
provision anto ltesa me'tam should iiot; be
disturbed when at a later date, the meaning
of the provision is called into question by one
of them." . 'S. Silberblat,
œIn.tv. United
States, 193 Ct. Cl. 269-810 at 278 (1976).

(Claim of October 13, 1966,. Exh.
factured on the 20-foot. spinner
(principally-prior to May 15, 1965),
7 lize Jordan' corntpaiy, ASBCA No. 10874
(December 15, 1966), 66-2 BECApar. 6030.
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which had concrete of a different jected to hydrostatic tests, called
color or texture at the points where "special hydros" because they were
the gyro rings encircled the forms not required by the contract, as a
in which the pipes were mnade(Tr. condition of their acceptance.80
98, 1847). As noted previously, the Some of these pipes were rejected
Bureau took the position that gyro even after passing hydrostatic tests
area concrete was porous or lucon- because the Bureau questioned the
solidated and did not conform to structural soundness of the pipe.",
'Subparagraph 67.(c) of the specifi- Cen-Vi-Ro concedes that concrete
cations requiring freedom from de- in. the gyro areas on some of the
fects such as blisters and drummy pipes was not as dense as that in
areas 9 or other evidence of exces- the remainder of the pipe (Claim of
sive segregation of aggregate (Tr. October .13, 1966, ETh. 'SM, p. C4).
1493, 1494, 1847, 1848). Mr. W. B. However, Cen-Vi-Ro contends that
Murray testified that some of this this concrete was of quality sufficient
concrete contained voids, varying
soAn Inspectors Daily Report, dated July 20,
from an inch to an, inch-and-a-half
'states that
en-Vi-Ro agreed to test
in depth (Tr. 861, 862, 906). How- 1964,
enough pipe to assure the Bureau and themever, he. stated that the gyro area selves that gyro areas would not leak. Mr.
testified that Cen-VI-Ro tested six
was not visible on "a lot of pipe" Hubbard
sections of pipe having gyro area concrete,
containing this type of concrete (Tr. which' at first exhibited minor dripping but
watertight within a few days (Tr. 1103,
818) thus indicating that the gyro were
1105, 1129, 1131, 1132). While the Bureau at
area did not extend through the pipe one time appears to have agreed to this method
proving acceptability of otherwise doubtful
wall. Mr. M. J. Franklin: and Mr. of
pipes (memorandum dated February 18, 1965,
Mike Herrera, production manager note 45 seupra; p. 9, Notes on Meeting' of
24, 1965, note 46, supra), it subsequently
for, Cen-Vi-Ro after July 10, 1965, July
refused to rely upon such tests for determining
conceded that in some'instances gyro the acceptability of various pipe having such
or flaws .(Tr. 1104, 1406, 1407). An
area concrete did not conform to the defects
Inspectors Daily Report, dated June 8, 1965
specifications (Tr. 472, 741). 'When (Exh. 100) refers to three 72-inch pipes with
at gyro ring areas which were to be filled
asked how he would classify gyro seeps
with water for 'seven days to ascertain if the
ring concrete as compared to con- seeps healed. The record does not show the
of these tests. Inspectors Daily Reports,
crete in the remainder of the pipe, results
'dated July 5 and 9, 1964, reflect that two pipes
Mr. Franklin answered, "Not as apparently tested for gyro ring areas healed
good.". (Tr. 471).i

X

In 'accordance with the resident
engineer's memorandum of May 24,
1965,many, if not most, of the pipes
with -gyro area concrete were subi5Drummy concrete refers to voids in the
pipe wall created by the entrapment of water
which is subsequently' absorbed or evaporates.
It is detected by. differences in sound, created
by striking the wall with a hammer or other
instrument (Tr. 99, 858, 859).

sufficiently for acceptance. Mr. Thomas testified that hydrostatic tests were conducted on
pipes, including those with gyro areas, which
still leaked after seven days (Tr. 1406, 1407).
51 Tr. 1493, 1494; letter from project engineer dated May 1, 1966, Eh. 5N, pp. 30-31.
The letter describes gyro area concrete' as
"honeycomb, popcorn-type" of extremely onestionable structural competence and states that
where the uncompacted area was large the pipe
has been rejected, even though it passed hydrostatic tests, in order to preclude the installation of structurally weak units in the, line
which might subsequently crack under the
weight of the backfill with superimposed loads.
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to meet the requirements of the specifications. It denies that gyro area
concrete was blistered, drummy or
evidenced excessive segregation of
aggregate and denies that the structural competence of the pipe was
thereby endangered (Exh. 5M, p.
C4; Appendix to Claims ol DC6000, Exh. 'SN, pp. 4, ; Notice of
Appeal, pp. 15-17). We note, however, that Cen-Vi-Ro refers to attempts to "eliminate all of the segregation of aggregate and drumiy
areas on the pipe surface at the
gyro rings" (Exh. M, p. CIO).
In support of its contention that
pipes with gyro area concrete were
properly rejected, the Government
points to the testimony of Mr. Peckworth who stated that if pipes
leaked at gyro*areas on hydrostatic
tests, the concrete in such areas was

unconsolidated (Tr. 225). It also
relies upon the results of special hydrostatic tests which indicate that
out of 291 pipes tested. for gyro
areas 185 or approximately 64 percent failed; (Hydrostatic Test
Study, Exh. 64). Cen-Vi-Ro objected to testimony concerning test
failures and by implication to the
introduction of this Study in the absence of a clear definition of. failure
(Tr. 862, 863, 907, 908), asserting

that many of the pipes classified as
failures by the Bureau would have
Ehealed within a seven-day period.8 2
s2The process by which concrete will heal or
seal itself is referred to as "autogenous healing" (Tr. 94, 95; Concrete Pipe Handbook,
p. 358 et seq., Exh, 102). The healing process
requires the presence of moisture.
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Cen-Vi-Ro's position as to the validity of these test results will be covered in detail under the heading of
"Testing Criteria." For reasons
therein stated, we accept as prima
facie valid the test results shown by
the Government.
Cen-Vi-Ro complains of the Bureau's refusal to permit pipes having gyro area concrete to be repaired
-prior to hydrostatic testing. It will
be recalled that paragraph 5 of the
resident engineer's memorandum of
May 24, 1965,'permitted the repair
of drummy areas of poor consolida-'
tion similar to gyro areas prior to
testing only if the druiuiny concrete
could be removed by shallow excavation. A memorandum, dated May
22, 1967 (Exh. 89), written by Mr.

Dess Chappelear, Bureau engineer
in charge of pipe laying under DC6130, states that rock pockets or
drumimy areas were cause for rejec-

tion if the defective area exceeded
one inch in depth. The record indicates that in general Bureau inspec'tors at the plant and in the field
endeavored to apply the same criteriaf for rejection (Inspectors Daily
Report, dated August 4, 1965). The
Board finds that shallow excavation was defined as not exceeding

one inch in depth. Although the
specification (Subparagraph 7.g.)
requires that pipes below 72 inches
in diameter have a minimum of 3/4
of an inch of concrete cover over r einforcing steel (one inch for pipe of
72 inches and larger diameter), the
Conlorete,Manual clearly contemplates the repair of defective concrete extending into or beyond rein-
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forcing steel.e3 There is no evidence
of the number of pipes with
drummy or unconsolidated areas
which were within the Bureau's
definition of "shallow excavation."
It is, of coutse, reasonable,to suppose that at least some of the pipes
tested for gyro area concrete would
have passed hydrostatic tests if repairs had been effected prior to conducting the tests. Indeed, it appears,
that the Bureau's concern that a
superficial repair might conceal a

ets (Tr. 2289, 2311). He testified

serious structural

pockets (Tr. 1129, 1850, 1851). The

weakness was the

reason for refusingto permit substantial repairs. prior *to testing
(note.81, supra). Understandably,
there is no evidence of the number
of- failing pipes, which, if repaired,
would have passed the test. However, in order to 'find merit in CenVi-Ro's complaint, it is necessary to
find that gyro area concrete is normally repairable.
The resident engineer's memorandium 'of May 24, 1965, clearly re-

gards gyro concrete as similar to
drummy areas. Mr.' Chappelear's
memorandum of May 22, 1967,indicates that he regarded drummy
areas and rck pockets as similar if
not identical. The Government's expert witness, Mr. Walter McLean,
equated gyro areas with rock pock83Paragraph (b), Methods of Repair of Section 137 of the Manual at page 355, characterizes as shallow excavation exposed steel on the
outside of any size pipe and on the inside of
pipe 36- inches or larger in diameter" and
provides in part: "Pneumatically applied mortar should not be used where more than onehalf square foot of the area to be repaired
extends back of reinforcement steel. Preshrunk
concrete should be used for the repair of all
other imperfections including areas' where
more than one-half square foot of the area
extends back of reinforcement steel."

that gyro areas on pipes which he
observed were not completely Unconsolidated.A4 Mr. Murray, al-

though denying that all gyro area
concrete was sufficiently unconsoli-

dated to constitute a rock pocket,
testified that some unconsolidated
gyro areas were very similar to rock
pockets (Tr. 939).. The resident
engineer testified and questions of
Government counsel indicate that
gyro areas were regarded as rock
tabulation "Change of Inventory
Status as of 5-16-65" attached to
memorandum, dated May 2, 1965
(note 27,sp),
includes very bad
gyro areas under the heading of
pipes rejected for rock pockets. The
Board finds that gyro area concrete
on an undetermined number of
pipes was unconsolidated to some
extent and thus constituted a defect
within the meaning of Subparagraph 67.() of the. specifications.85
We further find that these unconsolidated areas were similar or iden-

81Mr. McLean examined pipes in the yard at
Cen-Vi-Ro's plant in Plainview, Texas, and in
Hobbs, New Mexico, in May of 1970 (Tr. 2246).
He found only one pipe he considered acceptable. The largest percentage of the pipes which
he examined were 21 and 27 inches in diameter.
The majority of the larger size pipes he examined had been moved from Cen-Vi-Ro's plant.
He left no doubt that he did not favor any
repairs to concrete pressure pipe (Tr. 22462252, 2257, 2258, 2268, 2326). 'Since the standards invoked by Mr. McLean are not consistent
with the contract before us, we find his testimony in this regard to be unpersuasive.
"I We note that the final sentence of' Subparagraph 67.e. (3) of the specifications provides with respect to spun pipe: "The duration and speed of spinning shall be sufficient
to completely distribute and thoroughly con-.
solidate the concrete and produce an even
interior surface." (Italics supplied.)
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tical to rock pockets and thus normally repairable in accordance with
the Concrete Manual.86 It' follows
that to the extent hydrostatic test
failures are attributable to the Bu-,
reau's unjustified refusal to allow
permissible repairs, the test- results
may not be accepted as indicative of
substandard pipe.:
Mr. Peckworth, who examined
every third row oi an estimated
2,000 pipes remaining in th&yard at
Ce'n-Vi-Ro's pla t at Plainview,
Texas, on January 16'aild 17 19 67 ,

testified that concrete in' gyro areas
of pipes which he examined was not
druinmly or blistered and did not
evidence excessive segregation -of
aggregate (Tr. 98-103)'. He was of
the opinion that the gyro areas did
not extend through the pipe wall
and'-that the existence 'of such concrete did 'not 'afford a; reasonable
basis for questioning the structural
soundness of the pipe.' He stated
that his obseivations gave liim a
"good, fair example:(sic) of pipe in
the yard" (Tr. 41, 42). See also Tr.
148-150. He estimated' that' 50 perPhotos Y and AA attached to the Government's statement of position as well as other
documents prepared by the Government, e.g.,
Exhs. 146 and Q, characterize gyro area concrete as unconsolidated.
87Tr. 40. There were a total of ,670 rejected large diameter pipes (54 inches and
above) in the yard on June 20, 1966, and
1,0.78 small diameter pipes . (18 through 27
Inches in diameter) which were rejected under
DC-6130 in July of, 1966 (Comparison of Rejected Pipe Remaining in Pipe Yard on
June 20, 1966, Exh. 5Q; Comparison of Rejected Pipe Remaining in Pipe Yard July 1966
to Total Production,' Exh. 81Q). The record
does not indicate how many, if any, of these
pipes had been removed at the time of Mr.
Peckworth's visit. There were an additional 86
apparently icceptable but surplus pipe in the
yard in December of 1966 (xh. 37).

[80 ID.

cent of the rejected pipe in the yard
should have been accepted or repaired under the specifications (Tr.
114). He testified that his examin&tion and determinations were made
in the light of the specifications and
the Conelrete Manual. We assume
that- "repaired" means- acceptable
with repairs in accordance with the

ConcreteManual.;
- Mr. Peckworth asserted that the
only report made-to Cen-Vi-Ro was
*~ * i~*that it was a 'Pretty tough
proj ect" (Tr. 152). Although we respect 'Mr. Peckvworth's:expertise in

the field of

oncrete pipe, 'we find

his testimony as to' the number of
acceptable pipes or which could 'be
made so to be lacking in specificity
and 'too general to be of substantial
probative value. We think that as a
minimum Cen-Vi-Ro had an-obligation to identify pipes which it considered were improperly rejected.8 8
s We think there Is merit in the Government's' assertion (Brief, p. 133) that Cen-ViRo has largely eschewed identification, of
particular pipes which it considers were
improperly rejected. For example, Mr. Murray
testified that after May 13, 1965, he took
photographs of pipes that were in dispute (Tr.
913)'; yet, no proffer of any such photographs
was made at the hearing. Further, Reject
Certifications, slips signed by representatives
of thd Bureau and Cen-Vi-Ro (xh.
121),
which -identify particular pipes, state the Bureau's reasons for, rejection and Cen-Vi-Ro's
comments thereon, were largely discontinued
after June of 1965 (Tr. 623), even though it
would seem that these slips were a ready
means of documenting the Bureau's alleged
improper Inspection practices. Our examination of the approximately 365; slips identifying
particular pipes under. DC-6000 indicates that
in the great majority of instances Cen-Vi-Ro's
representatives agreed with. the. action, taken
and: that disagreement was over whether a
leaking pipe would heal or whether a defective
or damaged pipe was repairable. We note that
a few of the slips are dated in early April
1966.' We also note that 131 of the reject
slips are dated. May 4,. 1965, and listed..as
CVRrejects.
E
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There is also a question of Cen-ViRo's capability and willingness to
satisfactorily repair pipes, assuming the pipes were' repairable in accordance with the Manual.8 9
Dr. 'Rayiond E. Davis examined
a total of 226 pipes0seleoted randomly which remained in the yard
at Cen-Vi-iRo's lAant in lainview,
Texas, during the period March 2025, 1967.90The record does not indicate the nuinber of pipes in the yard
at this time. Dr. Davs supported

Mr. Peckw h's tetimony 'that
gyro area concrete was not druny,
blistered and did; not evidence excessive segregation of aggregate
(Depo~sition,pp. 9, fi .'He testified
that the existence of such concrete
would not appreciably affect the
ability of the pipe to withstand internal hydrstatic.pressure
or to
Withstand external loads produced
by backfill (Deposition, p. 11).. He
characterIzed'gyro area concrete as
shown on a photo (photo Y, attached to Statement of Position,
which the: Government states is
typical) as a very mnior, defect
(Deposition, pp. 76, 77). He recog-

nized, however, that the area at the
surface was not completely consoli-

dated andstated that if the area
was real or. more 1"popcornlike"
M89fr.
Franklin testified that the cost of
repairs as compared with the cost of a new
pipe and scheduling, i.e., the; necessity for
particular pipes: in point ,,of time, were all
considered in determining whether to undertake repair (Tr. Z45,
546).
i
X
::
55 Depositionj pp. 3, 4. Dr. . Davis. testified
that his examination. and determinations were
made after a study: of the specifications and
other documents bearing on the acceptance and
rejection of pipe and in accordance with the
specifications and concrete manuals (d. ). : .

9AP
.59

(photo AA, attached to Statement
of Position), he would hydrotest
the pipe or chip out the "popcorn"
and replace it with a quality patch
(Deposition, pp. 77, 78).
We think it evident that Dr.
Davis' conclusion that gyro- area
concrete was a very minor deffect
rested on the premise that the unconsolidated area was shallow and
that the reinforcing steel was covered, for he . indicated that; if the
"popcorn'. area extended through
the pipe wall, le would reject the
pipe. He. stated that the unconsolidated 'area would be worse,or more
pronounced oI. the outside of''the
pipe.. Although he testified that he
did iot. see any pipes where the unconsolidated area'extended throiugh
the pipe wall, he considered that 7
of-th'e23 pipes he examined which
were' 'rejected for gyro area concrete were properly rejected.s1.Dr.
D~av'siconsidered that five, of tie re-

maining six pipes were acceptable
as is or with some:repairs and that
one pipe with: gyro area concrete
should be hydrostatically tested.9 2
i Deposition, p.r 78; Summary. of Prof.
Davis' Comments on Pipe in Plainview, Texas,
Exh.. 2 of Deposition. The. Government questions whether this exhibit is included in. the
record (Brief, p. 122). We think, it- obvious
that a necessary concomitant of the admission
of the Deposition (Tr. 395, 396) is the admission of any attached exhibits.,
9 The validity, of Dr. Davis' conclusions Is
weakened by the fact that only I8 of the III
pipes he considered acceptable as is, or with
some- repairs,: were identified in. response to
Government. interrogatories (Exh. 124). The
Government's reasons-for the rejection of these
pipes are set forth ona schedule (Exh. .154).
This schedule includes only two pipes rejected
for gyro .areas, of which one is indicated..to
have failed two, hydrostatic tests: (Final Inventory of Rejected Pipe, DExh.12, p.;. 50),
and the other is listed as a en-Vi-Ro reject.
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The Board finds that unconsolidated areas on the great majority
of pipes rejected for gyro area concrete did; not extend through the
pipe wall. We further find that the
Bureau did, in fact, restrict repairs
to gyro area concrete, which was
normally repairable as rock pockets in accordance with the Concrete
Manual.93 We find that unconsolidated areas on an undetermined
llulber of pipes with gyro area concrete were so substantial as to*justify their rejection notwithstanding
that the Concrete Manual does not
place any size or depth limits on the
repair of rock pockets.
Ten pipes manufactured on the
20-foot spinner were rejected for
rock pockets prior to the May 15
inventdiy '(Exh. 59). It appears
that approximately 19 pipes were
rejected outright for bad gyro areas
during the, May 15 inventory (tabulation attached to' memorandum,
Although the Bureau
93Note 83, spr.
agreed to consider allowing the repair of
"minor gyro ring areas" after, as well as
before, hydrostatic testing (Inspectors Daily
Report, dated July 9, 1965; memorandum of
Bureau Meeting, dated July 9, 1965, Cen-Vi-Ro
Correspondence), there is no evidence that
any significant repairs to gyro ring areas
were ever allowed after May of 1965. It is
clear that Bureau representatives from Denver
did not favor any repair to gyro areas (Inspectors Daily Report of July 22, 1965). The chief
plant inspector's memorandum of March 31,
1966 (note 29, supra), did allow leakage at
gyro ring areas on hydrostatic tests to be
cured if it could be accomplished by repair
of a "small area." There is no evidence of
the area regarded as "small" or the number
of such pipes. We note that a Reject Certification (note 88, sapra)' states that one pipe
(72A25X20, No. 5D,' mfg. 3-11-66) leaked on
hydrostatic test, was repaired, passed the test
and acepted. There is evidence and we find
that gyro areas in excess of one square-foot
were considered not repairable by the Bureau
(Photo 5208, p. 101, Vol. II, and photo 3622,
p. 15, Vol. IV, Exh. 40).
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dated May 27, 1965,'note 27, supra).

An additional 404 pipes were
marked for special hydrostatic tests
of which approximately

267 were

for bad gyro areas. Of these 404
pipes, 102 had been previouslyiaccepted (tabulation enclosed with
Special Report, dated May 21, 1965,
note 24, smpra). The tabulation contains headings reflecting that the
404 pipes required special hydrotests to determine'acceptability4
An explanatory note states, that
almost all of the 102 previously accepted pipes were marked for special hydro because of gyro ring
areas. The Board finds that this ref;erenceis to 94 of the previously accepted pipes which were manufactured on the 20-foot spinner. Prina
facie these 94 pipes complied with

contract requirements. A total of
102: pipes previously rejected for
gyro area concrete; were acceptedduring the reclaim program (Sum-

mary of Pipe. Units Reclaimed,
Exh. 146).
The Summary purportedly represents the disposition of all pipes
rejected during the May 15 inventory which were subsequently accepted.9 5 Although we have found
'C This supports Cen-Vi-Ro's contention that
some pipes were neither accepted nor rejected,
but were placed in limbo and that contrary to
the contract, the Bureau substituted hydrostatic tests as determinative of acceptability
(Notice of Appeal, p. 29 ; Tr. 350). We note,
however, that Dr. Davis apparently considered
the acceptability 'of at least one pipe with
gyro area concrete to be sufficiently doubtful
as to require the issue to be determined by
a hydrostatic test.
:
s5 Tr. 2135; "Disposition of Pipes Initially
Rejected in the May 15, 1965 Inventory,"
App's Exh. C. This summary was originally
included in the appeal: file as Exhibit 92. It
was among the documents expunged on appel-
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that pipes'marked for special hydro were marked for special hydro durin the May 15-inventory were not ing the May 15 inventoryY .
listed as rejects in the tabulations
There were a total of 229 final
resulting from that inventory (note rejects for unconsolidated gyro area
28, supa) v it is obvious that at least concrete, exclusive of any rejects for
83 pipes marked for special hydro this reason in 175 pipes which were
because of gyro areas were listed as *disposed of prior to June 20, 1966.97
reclaims of prioIr rejects. Since 267 Forty-two of the final rejectsfor
pipes, including 94 previously ac- gyro areas were manufactured subcepted pipes,:were marked for spe- 'sequent to May 15,1965.It might be
cial hydro because of gyro areas supposed that the number of rejecduring the May 15 inventory, it is tions for structural'reasons notwithpossible that' many of the previ- standing. g, that the pipes
pipe-S;
; passed hyously accepted pipes were not in- drostatic tests (note 81,supra) is 44
eluded in the 102 gyro area reclaims. (the difference between the 229 final
We note that one pipe (66AB50X- rejects for unconsolidated gyro
20, No. 2N, mfg. 4/5/65) contains
areas and 185,the number indicated
k notation that the "AOKI" was re- as failing special hydros) (Exh.
moved for special hydro and that 64). However, the number rejected
the caption under the photo states for this reason is almost certainly
it leaked at the spigot gyro ring substantially less, since we find only
area when tested ol May 26, 1965
9dAn Inference is a logical deduction or
(p. 2, Vol. I, Exh. 40). This pipe is conclusion from an established fact. 21 Words
Phrases, Inference. It is recognized that
included in the Final Inventory of and
the fact that the majority of these reclaim
Rejected Pipe (Exh. 152, p. 32). It pipes were accepted during the period Febthrough May 1966 (xh. 146), could
is probable that this is ne of the ruary
lead to an inference that most of these pipes
previously accepted'pipes which was were repaired. However, such an inference Is
supported, by the, chief plant inspector's
marked for special hydro during not
memorandum of March 31, 1966 (note 29,
the May 15 inventory. There is no

other evidence that any of. the remaining 93 previously accepted
:pipes were included in final rejects
for gyro aeas. ULIder the cfircumstances, we infer that the 102 reclains ..of pipes evidencing gyro
area concrete included 93 of the
previously accepted pipes which
lant's motion (note 2, supia) and was offered
at the hearing by appellant and accepted in
evidence without objection from the Governmeift (Tr. 480).

497-46-73-3

supra). In addition, we think this delay in
acceptance could be explained as well by
congestion of the test stands. We are also
influenced by the fact that substantial repairs
to gyro areas were not allowed after May 13,
1965.
9 Exh. Q. Although the numbers of final
rejects for various reasons are stated in absolute terms, our examination -of the "Final
Inventory of Rejected Pipe" (xh. 12) indicates that quite frequentiy more than one
reason was given for rejection. We count a
total of 215 rejects for unconsolidated gyro
areas in this inventory based on the more or
less arbitrary assumption that where multiple
reasons for rejection are given, t first represents the primary reason for rejection. Eightyone of these pipes are indicated to have failed
hydrostatic tests.
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eight pipes rejected for gyro areas
which are indicated to have passed

hydrostatic tests in 'the Final Inventory of Rejected Pipe (Exh.
152) (which by our count contains
1,711 pipes). Only one of these rejected pipes (72A25X20, No.

N,

mfg. 11-10-65) was produced: subsequent to July 1965.98
Cen-Vi-iRoasserts that this reason
for rejection is specious and was advanced so belatedly (it appears to
have been clearly articulated for the
first time in. the project engineer's
letter

of May

31, 1966, note

81,

supra) that Cen-Vi-Ro'was unable
to refute it.' Mr. Lincoln testified
that the reason pipes with gyro area
concrete were rejected even though

the pipes passed hydrostatic tests
was the requirement. of the specifications that concrete be uniform
throughout the pipe (Tr. 1948).
We find a requirement for uniformity in the composition and conPage 43, Final Inventory of Rejected
Pipe, Exh. 152. A photo of this pipe indicates
that it was rejected for an unapproved repair
on April 18, 1966, notwithstanding that it
passed the hydrostatic test (pp. 23, 13, Vol.
II, Exh. 40). It appears that the unapproved
repair exceeded one square foot in area.
99There can be no doubt that the rejection
of pipes with gyro area concrete notwithstanding the pipes passed the hydrostatic test represented a change in the Bureau's position. At.
a meeting on May 26, 1965, Cen-vi-Rorepresentatives were advised that the 404 pipes
marked for special hydro during the May 15
Inventory (of which we have found approximately 267 were for gyro areas) would be
accepted if the pipes passed the hydrostatic
test (memorandum, dated May 27, 1965, note
27, spra ; Tr. 1703, Travel Report of R. C.
Borden, dated June 9, 1965, xh. 23). Mr.
Thomas Is quoted as saying that if pipes
passed the hydrostatic test, the Bureau had
no basis for rejection for lack of consolidation
(p. 10, Notes on Meeting of July 24. 1965.
note 46, supra). This position would seem to
be implicit in paragraph 5 of the resident
engineer's memorandum of May 24, 1965.
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as dis-

charged from the mixer (Subpar.
67.e.(1)), but no requirement for
uniformity of concrete in the pipe.
Indeed, Dr. Davis testified that concrete was such a heterogonous material that you ould not make a.
6 x 12-inch cylinder which was uni-

form throughout with the greatest.
of skill (Deposition, p. 58).
As we have seen, Mr. Peckworth
was of the opinion that gyro area
concrete did not afford a reasonable
basis for questioning the soundness
of the pipe.100Dr. Davis was also of
the opinion that gyro area concrete
would not appreciably affect the
ability of the pipe to carry an external load produced by backfill (Deposition, p.. 11). However, when
asked, Mr. Peckworth

quickly dis-

claimed any assumption that gyro
area concrete was as strong as concrete in the remainder of the pipe
and Dr. Davis had no doubt that at
least some gyro area concrete was
the weaker (Tr. 103; Deposition .
11). There is no evidence that CenVi-Ro experienced any difficulty
in complying with compressive
strength requirements which were
determined by tests on cylinders.
made from the concrete used in pipe
manufacture in accordance with
'10Tr. 102, 103. He asserted that if there.
was any real question of structural competence, it would be a simple matter to take
a core sample and test it. While the Bureau
took core samples of gyro areas (core photo F,
attached to Statement of Position, BCA-718-.
5-S68;Inspectors Daily Report, dated November 8 and 11, 1965), there Is: no evidence.
of compressive strength tests. on these samples. Mr. Lincoln denied knowledge of any
such tests (Tr. 1948, 1949). Apparently the
Bureau would not have regarded such tests
as representative (Tr. 1104, 1406).
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Subparagraph 67.e.(1) and (4) of
the specifications. The project engineer testified that the p.s.i. QfCenVi-Ro pipe was always excellent
(Tr. 2079). There is no evidence
that any of these pipes were structurally weak, and' did not comply
with the compressive strength requirements of the specifications. The
record will not support a finding
that any pipes with gyro area concrete which passed hydrostatic tests
would not support the weight of the
backfill with superimposed loads.
Dr. Davis testified that the hydrostatic test tends to show the tensile
strength of. the pipe (Deposition,
p. 64). There is an implication (letter of May 31, 1966,note 81, supa),
but no persuasive evidence, that lilconsolidated areas on these pipes extended into or beyond reinforcing
steel when chipped out for repair.101
The Government asserts that even
if defects such as unconsolidated
gyro area concrete are normally repairable. in accordance with the
Concrete Manual, Cen-Vi-Ro failed
to take known corrective action and
thus the Bureau's restrictions on
otherwise allowable repairs were
fully justified. The Government's
position is based on the provision
of the Concrete Manual: "But repairs should not be permitted when
10IThe record reveals

that on one such
pipe (66A75 No. IIN, mfg. 4/19/65), the unconsolidated area extended into and beyond
reinforcing steel to a depth in excess of two
inches' after being chipped. (photos 3704, 370,
Vol. I, p. 56, Exh. 40). This photo supports
our finding (note 93, supra) that gyro areas
in excess' of one square foot were considered
not repairable.:

INC.

the imperfections or damage are-the
result of a continuing failure to take
known correctivelaction to eliminate
the cause of the imperfections or
damage." We must analyze the reeord in terms. of the causes of gyro
.

area concrete and the nuiber, of
.

such defects. The Government fur-ther asserts that, if, the contractor
ultimately. finds or discovers cor-"

rective,measures to eliminate,a par-ticular defect there is a known cor--

rective action for that particular
.

defect.1 02

The immediate

problemi

with the Government's position- iS
that the quoted sentence would have
the same Xmeaning if the word
"known" were. eliminatedA therefrom. Ae arel not at liberty to read
,the word "known" out of the
- ,
Ianlual. i
It is, also apparent that, the Government's reading of the. Manual
gives little or. no meaning to the
words "continuing failure." The,
language "continuing failure to take
known corrective action"' could be
construed as implying a willful failure to take reasonable corrective
measures. There is evidence that the
Bureau construed the quoted phrase
as justifying the refusal to permit
repair Cwhere the defects are attributable to the contractor's lack of
"2 Brief, p. 108. For this assertion it relies
principally on the testimony of Mr. Peckworth (r. 291). We do not find his testiniony as clear cut as the Government would
have .us believe since be' answered in the
negative when asked if there was a known
corrective action for every type of concrete
pipe problem and his affirmative answer was
in response to a question that did not contain
the word. "known."
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ing problem and a possible need for

that a - reasonable interpretation vibration 'isolation' (Tr. 613).- He
testified that vibrators were added
-to the'20-foot spimner and vibrators
were moved in an effort to copewith
the gyro 'ring problem (Tr. 615).
'Howeve,' it' appears that some of
the experimentation with the vibra'tors was in an effort to solve other
defects.'i 5 -C
overcome the particular defect.'-1 t
There is general agreement and
In any event, Cen-Vi-Ro operated
Cen-Vi-Ro admits that the gyro for the period January 21 to July 8,
-rig phenomena was attributable to 1965,.with the two vibrators adjadampening of vibration at points cent to' the gyro rings (there were
'where the gyro rings-encircled. the six vibrators on the 20-foot spinner)
forms in which the 'pipes were pro- inactivated.10 Mr. Lincoln testified
duced (Tr. 223, 224, 468, 469, 1130, that extra-large heavy-duty vibra-1854, 1855;': Notice of Appeal, pp. tors were installed 'adjacent to the
14, 15);-Mr. Franklin admitted that gyro rings' on November 18, 1965,
increasing vibration was one of the and that gyro area concrete was not
things you think about and do to a; significant problem: thereafter
eliminate rock pockets in concrete (Tr. 1864). However, there is no0
pipe (Tr. 629). He asserted that the evidence' that pipes with gyro' area
dampening of vibration -as the cause 'concrete were manufactured in sigof gyro area concrete was disco'v- nificant quantities 'after July of
ered sometime during' the period 1965 (Exh. 5Q), and Mr.' Franklin
January through.June of 1965 (Tr.
105For example, fallouts were at one time
469, 613). He. also' admitted that attributed to excessive vibration being transto the form' through the gyro rings
from the inception of production he mitted.
(Inspectors Daily Reports, dated June 8 and 9,
'considered there could be a dampen- 1964). See also' Inspectors Daily Report, dated
would permit the rejection of otherwise repairable pipes if the defects
'are shown to be attributable to the
contractor's continued or prolonged
failure to implement measures
:whicl it' knows or 'as' a reasonably
skilled contractor -should know-will

IDS
Mr. Ryland of the Bnraul's Denver office
is quoted as saying that the Bureau did not
intend to allow repair of major defects which
were the result of lack of quality control
(p.' 5; Notes on Meeting, note 46,; spra). Cf.
Paragraph 13 of the Bureau's Standard Specifications for Reinforced Concrete Pressure
Pipe (App's Exh. Q) which expressly empowers the contracting offcer to suspend the
acceptance of repaired pipes if proper quality
control procedures are not being maintained.
104What evidence there is of the. Bureau's
interpretation of the phrase prior to the May
13 letter indicates that threats to, reject pipes
for failure to take: known corrective action
were made only when the Bureau considered
the remedy to be clear (Inspectorst Daily Report, dated January 1, 1965; memorandum
dated February 18, 1965, note 45, spra.).

July 14, 1964,' which indicates fallouts were
then attributed to rubber cushions:at the gyro
rings absorbing vibration Iand states that
these cushions were being removed.
'Tr. 1863, 1864; An Inspectors Daily Report, dated January 21, 1965, states Cen-Vi-Ro
was using four rather than six vibrators on
66-inch pipe. The report indicates that failure
to: use these vibrators was the probable cause
of unconsolidated concrete in gyro areas. Mr.
Lincoln testified that pipes with gyro area
concrete seemed more' numerous during this
period. The Bureau's figures indicate that final
rejects for gyro area concrete totaled nine or
approximately 0.9%. of pipe production in
December 1964, nine or approximately 0.6%1
in January 1965, 12, 14 and 15 or slightlylin
excess of 1% during the' months February
through April, respectively, two or approximately 0.2% in May, eight or approximately
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insisted that -other factors such, as
experience of the machine operator
contributed to the solution of the
problem. 5T On: this

'evidence we

would 'not be:warranted in adopting
the Government's theory that installation of the. larger vibrators.
constituted the sole solution to gyro

Concrete.'"D

Nevertheless, it cannot be denied
that there is a known corrective action for factors such as experience
of machine operators and in view of
Mr. Franklin's.. testimony that increasing vibration is one of the
things,normally done to eliminate
0.6% in June and, 17 or in excess of' 1% in'
July 1965 (xh. 5Q). There are an additional
22 final rejects for gyro area concrete: with
dates of manufacture illegible whichthe Government nevertheless attributes to the period
prior to May 15, 1965. We think we are justified in excluding the first three months of
production ( June, July and August 1964),
when 100 of the 229 final rejects for gyro area
concrete were manufactured, because Mr.
McLean testified that it was very common
when' establishing a new' plant for: the manufacture of concrete.or steel pipe to have a
2- or 3-month period elapse before oasatisfactory: product was produced (Tr. 2276, 2277).
IV/Tr. 618, 619. we note that after his visit
to the plant In 'May of 1965, Mr. Borden reported' that accurate machining and proper
maintenance of gyro rings had minimized gyro
area: concrete (Travel Report, dated June 9,
1965, Ex. 23).
108In addition to the testimony of Mr. Lincoln 'referred to above, questions of Government counsel focused on: the November 1,
1965, date (Tr. 617, 618). The date larger
vibrators were installed is'stated as September of .1965 in a chronology appended to
Centex-I Production Quality Graph (Exh. 73).
We think it significant, however, that Inspec-;
tors Daily Repbrts do not mention gyro area
concrete as a problem after July of 1965, that
the installation of larger vibrators on DC6130 production ' on an. experimental basis
was contemplated in early August and that
Cen-'Vi-Ro representatives are quoted as saying that larger vibrators would be installed
on the 20-foot spinner if the experiment indicated they were warranted (Inspcctors:Daily
Report, dated August 4, 1965).
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rock pockets and that he considered'
there was a possibility of a dampening of the vibration ptoblem from
the beginning, we find that. Cen-Vi-Ro is chargeable with knowledge:of
corrective action, for gyro area concrete.109 we also conclude that- thei

production of.significant numbers
of pipes-with. unconsolidated gyro
areas continued .. for a sufficient
period of time-to find that Cen-ViRo continually, failed to take known
corrective action to reduce-or eliminate, gyro area concrete.10
Final rejects for gyro area cons
crete manufactured after July of
1965 did.not exceed 1' .(Exh. 5Q)..
As we have:noted above, there is no

evidence that gyro 'ateaconcrete was'
a' significant problem after: July of
1965.Messrs. liippon and; Crane
readily admitted that the quality of
pipes improved substantially after
May of 1965 (Tr. 1753,'2006;Travel,
109We have not overlooked Mr. Franklin's
testimony that there were so many strange
conditions in concrete pipe that you could not
state' there was a known corrective action
for:rock pockets (Tr. 628, 629) .:
'IOWhile we recognize that .a "Summary of
Rejects Thru 10-17-64" (1Exh. 8) does not
list 'any rejects for; gyro areas,: and contains'i
only 44 rejections for miscellaneous reasons
of which only 20 were manufactured on the
20-foot spinner, Cen-Vi-Rowas awatreas early;
as July 8, 1964, that some pipes leaked at the
gyro ring areas on hydrostatic test (Inspectors Daily Report, dated.J'uly '`8, 1964).' The:
record. reflects that CenlVi-Ro was manufac-:
turing pipes with the gyro ring ibrators
not working properly as late as July 10, 1965
(Inspectors Daily Report of even date; p. 10,
Notes on 'Meeting,, note 46, spre).
Under
these: circumstances, we conclude' that rates
of final rejects,-(note. 106, supra) taken as
defects, knowledge: of which Cen-Vi-Ro can
hardly be heard to deny,, supports, if not compels, 'our finding of. a continued or prolonged
failure to take known corrective action to re-'
duce or eliminate gyro area concrete.
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Report, dated February , 1966," "and five are 72 inches in diameter.
Exh. 29). Nevertheless, the' criteria One of these pipes (66A75, No. 16D,
for pipe repair in the May13 letter, mfg. 1-13-66), although' tested for
and by implication the May 24 gyro areas, appears to have actually
memorandum, were' affirmed in let- been rejected for a damaged spigot
ters from the project engineer dated gasket groove (Reject CertificaMay 9 (Exh. N, p. 26),- and May tions,'Exh. 121; p. 80, Vol II, Exh.
31, 1966' (note' 81, supra), even 40). The other four 66-inch pipes
though the' former letter expressly are all indicated to have failed more
stated that pe of good quality was than one hydrostatic test. Three, of
the 72-inch pipes are listed as havthen being manufac tured."'1
Mr. Rippon testified that the more ing failed hydrostatic tests.
One of the pipes indicated to have
numerous the repairs, the more
likely it was that pipe s'-wouldnot be failed two hydrostatic tests (72Aadequately 'repaired (Tr. 1736). It 100, No. 13D, mfg. 9-30-65) is
should be 6bvious that the Bureau among the pipes considered accept-0
could, not properly refuse to allow- able by Dr. Davis (Exh. 154). Cen,,repairs permitted by the -contract Vi-Ro has established prima facie
upon, the ground that pipes might that this pipe was properly repairnot be.adequately repaired. We find able in accordance with the Conthat the Bureau was not justified in crete Manual. The: Government has*
refusing to permit repairs to gyro -made no attempt to demonstrate
areas which were: normally allow- that the contrary is true.
able in accordance with the concrete
The Bureau did not prohibit all
MaInualafter July of 1965when the repairs to gyro areas, but only those
incidence of pipes with such defects where the defective concrete could
had been reduced to negligible not be removed by "shallow excavation." There is no evidence that any
In addition to the 72-inch pipe of these pipes, including the one
which was rejected for an unap- identified by Dr. Davis, had been
proved' repair notwithstanding that repaired prior to conducting the test
it passed the hydrostatic test (note or retests. We conclude that the
98, spra), we have identified 12 pipes referred to above as having
other pipes rejected for gyro areas failed hydrostatic tests were not rewhich were manufactured subse- paired. We further conclude that
quent to July 31, 1965 (Exh. 152)f. these pipes which- were hydiostatiSeven of these pipes are 66 inches caily tested were not obviously so
defective that they would not pass
project engineer's: letter of May 9,
3The
the test or that they needed repair.
Cen1966, which was written in response to
Vi-Ro's protest of April 18, 1966 ('Exh. 31),
This would seem to be especially
states the assumption that pipes referred to
true as to unrepaired pipes which
early
In
the
in the protest were manufactured

numbers.X

stages of production. However, Cen-Vi-Ro's reply of May 20, 1966 (Exh. 32) makes it clear
that current production was also Involved.

were tested'more

than once since

they-must have been considered to
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have a reasonable chance of healing solidated areas were similar or idenwhen retested. It is therefore un- tical to rock pockets and were thus
likely that the Bureau's refusal to normally repairable in accordance
permit substantial repairs to gyro with the Concrete Manual. Alareas contributed to the above fail- though the Concrete Manual does
ures. Nevertheless, we have found not impose any size or depth limithat the Bureau improperly re- tations on the repair of rock pockets,
stricted repairs to gyro area con- it is clear that rock pockets are not
crete after July 31, 1965. In the repairable without regard to size or
nature of 'a jury verdict, we con- depth of the defective area.
The memorandum of May 24,
clude that one 66-inch and one 72inch pipe, in addition to the 72-inch 1965, required that all pipes expipe identified by Dr. Davis, would hibiting drummy areas of poor conhave passed the test if substantial' solidation such as gyro areas be hyrepairs had been accomplished prior drostatically tested and provided
that such areas could be repaired
to testing.
This finding leaves for considera- prior to testing only if the defective
tion three rejected pipes (66A100 concrete could be removed by
X20, No. 2N, mfg. 9-28-65; 72A25, "shallow excavation." Shallow exNo.' 6D, mfg. 4-6-66 and 72AB50, cavation was defined as' not exceedNo. 16D, mfg. 6-7-66) which were ing one inch in depth and one square
produced after July 31, 1965. The foot in area. Since the Concrete
66-inch pipe is indicated as having Manual clearly contemplates the rean "unconsolidated gyro" (Final pair' of areas exceeding one-half
Inventory of Rejected Pipe, p. 41). square foot which extend back of
The former 72-inch pipe is listed as reinforcing steel, repairs to gyro
"hydro, gyro" with no indication it area concrete normally permissible
was actually tested and the latter 72- in accordance with the Concrete
inch pipe was simply rejected for Manual were not allowed. This re"gyros", (Final Inventory of Re- striction on repair was not relaxed
jected Pipe, pp. 43 and 50). Cen-Vi- to any significant degree. There
Ro has not shown that these three were 229 pipes which were final repipes were properly repairable in jects for gyro area concrete.
The Government asserts that its
accordance with the Concrete
actions were fully in accord with
Manual.
the Concrete Manual inasmuch as
Decision
gyro area concrete was a defect reGyro area concrete on an unde- sulting from Cen-Vi-Ro's continutermined number of pipes was un- ing failure to take known corrective
consolidated to some extent and action. This phrase reasonably inconstituted a defect within the terpreted means that the contractor
meaning of Subparagraph 67.(c) either knows the remedy for a parof the specifications. These uncon- ticular defect, or as a reasonably
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skilled contractor is chargeable with
knowledge of the appropriate remedy.112 We find that this interpretation is consistent with the Bureau's
actions prior to the letter of May 13,

had substantial repairs been,,permitted prior to testing. We find that
these pipes were properly repairable and thus were improperly r-

1965.113

Mr. Peckworth, who examined.
approximately one third of an estimated 2,000 pipes, remaining in the

We have found that the gyro area
problem was attributable to a
dampening of vibration at the
points where the gyro rings encircled the forms and that Cen-ViRo is chargeable, with knowledge of
appropriate corrective action. We
have also found that gyro area concrete considered as a defect con-

tinued for a sufficient period to
support a finding that Cen-Vi-Ro
continually failed to take known
corrective action. It follows that
Cen-Vi-Ro has failed to establish
that restrictions on the repair of
gyro area concrete were improper
prior to August, 1965 when gyro
areaconcrete

ceased to be a signifi-

cant problem. Of the 13 identified
pipes manufactured after July 31,
1965, -which were rejected for gyro
areas, nine are indicated to, have
failed one or more hydrostatictests.
In the nature of a. jury verdict we
have concluded that two of the nine
(one 66-inch x 20-foot and one 72-

inch) would have passed the test
112We think the following statement concerning trade usage is applicable here: "By
bidding to perform work * * * appellant Is
chargeable with: the knowledge of the technology possessed by a reasonably intelligent
person familiar with the field." Ahearn Painting ontractors, Inc., DOTCAB No. 67-7
(March 20, 1968), 68-1 BCA par. 6949 at 32,
124.
-SNote 104, suPra. It Is well settled that
the conduct of theparties may be decisive: of
the interpretation to be placed upon contract
language. (See citations, note 43, a"pra.)

jected.

yard at Cen-Vi-Ro'splant during
a two-day period in January 1967,
estimated that 50 percent of the rejected pipe should have been accepted or repaired in accordance
with the specifications and Concrete
Manual. We find that this estimate
is lacking in specificity and is too
general to be of substantial probative value. Dr. Davis examined 226
randomly selected pipes out of an
unknown number remaining in the'
yard in March of 1967. He determined that five out of 23 pipes
rejected for gyro area concrete
should have been accepted with repairs. However, only two of the
pipes evidencing'gyro areas which
he considered acceptable with repairs have been identified, one of
which is indicated to be a Cen-ViRo reject and one is indicated to
have failed two, hydrostatic tests.
We find that Cen-Vi-Ro has established that the latter of these pipes
was improperly rejected. However,
we consider it inappropriate to ap-'
ply this percentage' of approximately 22 percent to the 229 rejected pipes of 66- and 72-inch
diameters in several difierent
classes, which were manufactured

at widely varying periods of time,
for the purpose of determining the
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number of repairable, rejected pipes
4
with gyro area concrete."1
It is a general rule that if goods
are rejected as nonconforming to
contract requirements prior to acceptance, the burden is on the seller
to prove conformance, while the
buyer must prove nonconformance
if the goods have been accepted.15
Except for the three pipes referred
to above and with the single additional exception hereinafter noted,
we hold that Cen-Vi-Ro has failed
to establish that any of the 229
finally rejected pipes conformed to
contract requirements or could be
T5Projecting the resuilts of Inspection and
tests of samples to the mass from which the
samples were extracted has been held not to
permit an accurate determination of the condition of the mass at an earlier time, i.e., the
time of acceptance, where the mass had since
been moved to varying locations. Phoenim Steel
Container Co., Inc., ASBCA No. 9987 (September 8, 1966), 66-2 CA par. 5814. Dr.
Davis testified that the manufacturing process
for steel items suci asf cans is productive
of more uniform results than the, production
of concrete pipe (Deposition, pp. 87, 92, 93).
"Miron v. Yonkers Raceway, Ino., 400 P.2d
112 (2d Cir., 196S), applying §§ 1-204, 2-602,
2'606, and 2-607 of the Uniform Commercial
Code. cf. Southwest Welding & manufacturing
Company v. United States, 188 Ct. Cl. 925-958
(1969) and ASBCA decisions cited at footnote
7 thereof. Southwest Welding & Manufacturing
Co. involved prior versions of Standard Form
23-A (probably 1953) and it is clear that
there had been an acceptance within the meanlng of the Inspection and Acceptance Clause.
We note that the ASBCA has declined to
approve what It characterized as dictum in
one of the cases referenced in the cited footnote, Hard eman-Monier-Hutcherson, ASBCA
No. 11785 (March 11, 1967), 67-1 BCA par.
6210, that the Government has the burden of
persuasion that rejected items did not conform
to contract requirements. See Fishback
Moore nternational Corp., ASBCA No. 14216
(March 16, 1971), 71-1 BCA par. 8775, affiramed on reconsideration (September 17,
1971), 71-2 BCA par. 9081.
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made to so conform in accordance
with the Concrete Manual."5
We turn to the propriety of the
Government's rejection during the
May: 15 inventory of 94 previously
accepted pipes manufactured on the
20-foot spinner which exhibited evidence of gyro area concrete. Although it is clear that the earlier
acceptance was not the final acceptance contemplated by the contract,

it doesnot followthat the rejections
were proper.1 7 We hold that the
prior acceptance established prima
facie that the pipes complied with
contract requirements and that in
the absence of evidence to the con: O1In Joseph Sternberger, Trustee in Banruptoy for Spenco, Inc. v. United States, 185
Ct. Cl. 528 (1968), a claim for costs resulting
from the improper rejection of test samples
was held to have been properly denied where
there was no probative evidence of the number
of samples improperly rejected.
117 Paragraph
(a) of this clause (Clause 10
oft the General Provisions, Standard Form
23-A, April 1961 Edition) ptovides in pertinent part: "To the extent specified by the
Contracting Officer at the time of determining to make off-site inspection or test,
such inspection or test shall be conclusive
as to whether the material involved conforms
to contract requirements.'? This provision was
supplemented by Par. 26, entitled '!Materials,"
of the Special Conditions which provides in
part: "b. Inspection of materials-Materials
and equipment, furnished by the contractor
which will become a part of the completed
construction work shall be -subject to inspection in accordance with Clauses 9 and 10 of
the General Provisions at an one or more
of the following locations as determined by
the contracting officer; at the place of production or manufacture, at the shipping point,
or at the site of the work. " 8 **" Since the
record reflects that pipes were inspected at
the plant and also at the laying site, it is evident that the prior acceptance was not final.
Cf. Merritt-Chapman
Scott Corporation V.
'United States, 178 Ct. Cl. 883 (1967) (actions
of parties taken as establishing that off-site
inspection was not intended to be final).
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passed hydrostatic tests. This is, a
72-inch diameter pipe manufactured on November 10, 1965, which
was rejected for an "unapproved
repair" (note 98, supra). It appears
ceptance, the evidence has estab- that the repaired area exceeded one
lished nonconforming materials or square foot. The propriety of this
limitation is considered infra under
workmanship.1 8
The evidence establishes that the the heading of "Fallouts." The evi"AOK" on a pipe manufactured on dence does not support the GovernApril 4, 1965, was removed and the ment's stated reason for the rejecpipe hydrostatically tested. This tion of pipes with gyro area conpipe is included in themfinal inven- crete notwithstanding the pipes
tory of rejects. There is no evidence passed hydrostatic tests, that is, that
that any of the other 93 previously the pipes were structurally weak.
accepted pipes were included in The evidence.does support the confinal rejects for gyro areas. Accord- clusion that Cen-Vi-Ro had no difingly, we conclude that these 93 ficulty complying with compressive
pipes were improperly rejected in strength requirements of the conthe May 15 inventory. Our finding tract. We find that the rejection of
that Cen-Vi-Ro failed to take cor- this pipe was improper.
The appeal as to drummy conrective action to reduce or eliminate
gyro area concrete prior to August crete" is sustained as to disruption
1, 1965,does not justify the rejection costs associated with the interim
of conforming pipes. It follows that wrongful rejection of 93 pipes, as to
Cen-Vi-Ro is entitled to an equita- one repaired 72-inch and three unble adjustment for the interim repaired pipes (two 72-inch and one
wrongful rejection of these 93 pipes. 66-inch x 20-foot pipe which were
Cen-Vi-Ro's claim for the cost of improperly rejected) and is otherconducting. hydrostatic tests on wise denied. The amount of the
those pipes is considered infra under equitable adjustment will be deterthe heading of "Testing Criteria." mined in a subsequent portion of
The foregoing findings make it this opinion.
necessary that we consider the propriety of the rejection of only one Repair of Insignifcant Air Holes
of the eight identified pipes which
Subparagraph 67.h.(4) (g) of the
n' A. J. Bumb, Administrator, BCA-475-1- specification provides that "The sur65 (June 0, 1965), 65-2 BCA par. 4944;
faces of the bell and spigot in conW. L. Spruill and Compiany,ASBCA No. 14390
tact with the gasket, and adjacent
(June 12, 1971), 71-2 BCA par. 8930 and
cases cited. Cf. Pains Prodtucts, ASBCA No. surfaces that may come in contact
15847 (March 31, 1972), 72-1 BCA par. 9401
with the gasket within a joint move(contractor entitled to equitable adjustment
where Government failed to prove that work
ment
range of three-fourths inch,
ordered corrected by contracting officer was
shall be free from air holes, chipped
nonconforming to contract requirements).
trary Cen-Vi-Ro has carried its
burden of proof that these pipes
conformed to contract requirements.
In instances where the Government
has overcome the effect of prior ac-
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or spalled concrete, laitance or other
defects, except that individual air
holes may be repaired as provided in
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require repair, stated that Cen-ViRo had informally been so advised
on several occasions and asserted
Subparagraph . (2).' Cen-Vi-Ro that the practice of coating the enasserts and Mr. Peckworth testified tire bell surf ace-with epoxy was not
(Tr. 108) that all concrete has air a requireilelnt of th6 Bureau, but a
holes. Cen-Vi-Ro contends that the production expedient adopted by
quoted provisions, properly inter- Cen-Vi-Ro.
preted, requires only that air holes
Mr. Thomas denied that the Buaffecting the water tightness, serv- reau required the repair'of small air
iceability or structural strength of holes in the gasket area (Tr. 1423).
the pipe be repaired (Exh. 5m, p.
Mr. Herrera testified that Bureau
05; Notice of Appeal, pp. 18,19). inspectors required the repair of air
Cen-Vi-Ro states that Bureau in- holes a quarter of an inch or larger
spectors did not exercise any prac- in diameter which he referred to as
tical judgment and insisted that all "bug holes" (Tr. 822). He considair holes be pointed or filled because ered that many of these repairs were
the specification did not limit the unnecessary because a certain numsize of air holes to be repaired. Cen- ber of "bug holes" was normal in
Vi-Ro alleges that in order to ex- Cen-Vi-Ro pipe, and because it had
pedite production, it was forced to been proved that te large rubber
coat the entire bell gasket bearing gasket would effect a seal (Tr. 823).
surface with epoxy.
However, he admitted directing
In a letter dated November 8, Cen-Vi-Ro employeesto coat the en1965 (Exh. 5N, p. 34), Cen-Vi-Ro
tire bell surf ace partly because of
protested the requirement that all the number of holes, but mainly beminor holes in the bells be filled with cause Cen-Vi-Ro did not have per,epoxy or other patching material sonnel sufficiently experienced to
and requested a ruling that small determine which holes require reholes inherent in the spinning proc- pair and which did not (Tr. 806,
ess were not of a size to cause joint
807, 829). An Inspectors Daily Releakagmeand thus were not defects port, dated October , 1965, mdirequiring patching. The project en- cates that ir. Herrera was not in
gineer replied to Cen-Vi-Ro by let- favor of eliminating epoxy in the
ter dated December 6, 1965 (Exh. bells. An Inspectors Daily Report,
5N, p. 21), stating that observations dated November 8, 1965, recomand experience have shown that mends that Cen-Vi-Ro have a qualisome pipes could be accepted with- fied man on -each shift to determine
*out repairs to the bell surfaces, but which bells should be repaired.
that the majority of the bells reDecision
quired minor work. The letter ex*pressed agreement with, Cen-ViThe record establishes that air
'Ro's position that all bells did not holes are normal in concrete pipe
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imanufactured by the Cen-Vi-Ro
process and that Bureau inspectors
required the repair of air holes in
the bell area which were a quarter
of an inch or. larger in diameter.
Since the specification required that
bell and spigot areas in contact with
tle gasket within a joint movement
range of three-fourths of an inch be
free fron air holes, we cannot say
that this requirement was erroneous
or unreasonable. The record further
establishes that the practice of coating the entire bell surface with
epoxy was initiated by CenVi-Ro
principally because it lacked personel
with sufficient expertise to
determine which air holes required
repair and whichdid not. It follows
that the claim for repair of insignificant air holes must be, and
hereby is denied.
:-ton tudina and Circuinfeetia

~0 E 0 f
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hibiting all cracks in the pipe.
However, even Cen-Vi-o' admits
that extensive longitudinal and circumfereutial cracks should not be
allowed (letter of June 10, 1965,
note 3, supra).
Cen-Vi-Ro's basic contention is
that the specification through the
Concrete Manual specifically allows
the repair of "fractures or cracks
passing through the shell" and that
such repairs are prohibited only on
breaks entirely through the shell on
gasketed spigots which extend more
than four inches around the circunference under the gasket or
which are the result of "continuing
failure to take known corrective action." In addition, Cen-Vi-Ro asserts that the requirement that pipes
with such cracks be tested prior to
repair constituted a unilateral
change. We have previously agreed
with Cen-Vi-Ro's contention that

:the

contracts contemplatedthat re-

baga
0e '
- '' 6.
of00
in accordance with the Cono he::
67.i. (2)
(2) -pairs
'pSubparagraph
speciication provides, inter 7a~a::Crete Manual Were permissible.
Mr. Lincoln testified that the Bube Tfre
pipes be
that the
ree from frayc.-tnat
tlle ppes
reall in sone instancesprior to May
thre
Mr Pe kwohin t
retld that
1965, allowed cracks extending enthlere are
cracksin all concrete
pip e tire
-hoohteiewl
ob
~~tirelyy through the' pipe
..
R :were
, , alla- fractures
anthat
while
p p wall to be:
He stated that many of
repaired.1"9
the
converse was*not
cracs,
.true
was:1not true
te converse
*

X

racgs,

(Tr. 212, 213, 218). He defined a
fracture as a crack where there had
been movement (Tr. 212, 244, 245,
296). The Government has not even
attempted to r'ebut this testimony.
Iiided, we consider that any such

these pipes leaked and that the repaired area of the pipe extended
under hydrostatic tests (Tr. 1882,

attempt would be futile?
thie
b' futlsince'
'ne' the

wall and
repairthere
made
(Tr.
188).
Hrethe
stated
wasinnothat
wayarea"
of telling
whether, the, epoxy entirely~ filled' the crack.
Although the Sixth Edition of the Concrete
lanual does not provide for epoxy repairs,
the Seventh Edition, which was originally
issued in 1963 (Tr. 2056), does provide for

Concrete Manual clearly does not
regar
s;' d
0 id
readfractures and cracks as identical. The Board finds that the contract may- not be Construed as pro-

Tr. 1882. He described the repair process

asfollwss

"**a
small "V'"was chipped out on the
inside and. outside of the crack In? the pipe

such repair.
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1883) The record do'es not indicate 1
the number of sch riepaired pipes.
He further' stated 'that the Bureau,
did not considerssuch 'r epairs 'to be
'were
not
:safe and, that such repairs
aillowed' after May 13, 1965. -Mr.
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:::

jected, for circumferential cracks
andI five0 for longitudinal cracks
prior to the May 15 inventory (Exh.
59).' The iabulation, dated April 18,
1967: (Exh.

60), indicates

that

564

pipes wererejected for circumferThomas expressed th.opinioi that ential cracks ahd 53 for Iongitudial
5`uld satisfactor-: cracks during the May15 nventory,
proof Ceni-Ro
ily repair 'longitudinal and circum- A tabulation attached to the'memofferential. cracks was lacking (Tr.c randiim, dated'May 2,7,,:1965'(note:
27, s~upra), reflects that auring tle'.:
0.
1423). :X
The Tentafive Instructions to
May 15 inventory 84 pipes were reConcrete Ispectors, dated May 7, jected for circuimf:erentiallycracked'
1965 (note 26, supra) , provided that spigots of which approximateiy so'
,percent had'been repaired 'and that
all pipes 'having circuferential,
lngitudinal
cracks inthe spigot of 12 inches or 56 were rejected
more should be rejected and that all. cracks*of which- most had :been repipes with longitudinal cracks must paired.!As a result of the May 15 inbe hydrostatically. tested. these in-' ventdr~y82 repaired and previousiy
structions were' superseded by the accepted pipes.were no longer acceptable (tabulation enclosed with
May. 13 letter whicht provided that
all pipes having circumferential Special.Report, note 24 supra). TheS
cracks which "extend 'through the Board finds that. these 82 repaired.
pipe wall would be rejected because andl pireviously accepted pipes were
of the possibility of such cracks pipes with longitudinal andcircu-i,
opening further. due to beam'laction ferential cra'cks. We further find
from handling, and backfill loads. that 42,of these pipes had repairs to
The memorandum of May 24, 1965, circumferential cracks n the spigot:
provided for hydrostatic testing to and that 40-had repairs to longitudetermine if the crack, extended dinal cracks.
There can be no doubt that the
through the pipewall.. The May 13
letter also provided'that. all pipes. May 13 letter constituted 'a changehaving longitudinal cracks which to the Bureau's prior practice inso-'
extended for substantially. the full far', as previously accepted pipes,
length o the pipe would be rejected were now: rejected and insofar' as it,
and that all pipes having shorter precluded repair. of any pipes. with
longitudinal cracks must be hydro- longitudinal 'or: r circumferential:
statically tested. As'we have seen, cracks. We have found that th Con-"substantially", was subsequently crete Manual cannot' be interpreted
defined as' over one-half of 'the as 'amandatory requirement that all
length of the pipe (inemorandLunm of the listed defects be rep-aired.
of March 31, 1966, note 29, supraa). without regard to extent. Messrs.
It appears that 64 pipes were re- Peckworth and Davis agreed that
'for
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all cracks in concrete pipe were not
repairable (Tr. 221;' Depositioi, p.
52)'. Since 'Cen-Vi-Rol agrees that
extensive longitudinal and circumferential cracks should not, be allowed, we cannot say that the rejec- 0
tion f pipes with longitudinal
* cracks extending over one-half of
-the length of the pipe was unreason':able. However, the flat prohibition
-on the repair of any circumferen-

OF THE

INTERIOR
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tests.'2 0 Of 270 16-foot pipes tested

study also reflects that 30 of 84 or.

for pulled or cracked spigots, 123or
approximately 45.5 percent failed
the tests. We accept these failure
rates as prima facie valid insofar
as the, method of conducting the
tests isconcerned, in the absence of
evidence to the contrary.
Cen-Vi-Ro asserts that the results
of special hydro tests are distorted
by the Bureau's refusal to allow repairs prior to testing. Although
there is understandably no evidence
of the number of pipes failing
1ydrostatic tests which would have
passed had repairs been permitted
prior to. testing, it: would appear
that there is merit to this contention. Indeed, one of the Bureau's,
reasons for refusing to permit repairs to cracked pipes prior to testing was concern that repairs might
falsely represent the competence of
.
the pipe.42 1
However, 'Dr.'Davis testified that
with proper woikmanship an epoxy
grout repair was almost certain to
be 100 percent' effective and that if
the crack was 'properly grouted, the
likelihood of any failure in the

approximately 35.7 percent of 20foot pipes testedf or circumferen-"
tial cracks failed the test. The tests
for circumferential cracks were. for.
cracks in the barrel. The -Study indicates. that 82 of 163 or approxi-,
mately 5.0.3;percent of 16-foot pipes
tested for longitudinal cracks and 21
of 690or approximately 30.4 percent:
of 16-foot pipes tested for circumferential clacks failed hydrostatic

120The Study does not includei the results
of special hydrostatic tests on 16-foot pipes
which were tested at 'lower heads than for
which the pipes were manufactured.
of July 8,; and 19, 1965, May 9,
'M'Letters
17, and 31, 1966'(Exh. 5N, pp. 18, 19, 20, 26,
27 and 30). In a' letter, dated November .17,
1965 (Exh. 27), en-vi-Ro referred to the
Bureau's practice of rejecting pipes when
fractures or cracks were determined to extend
through the shell and asked for a written
ruling if the practice was to continue. The
project engineers reply; dated December 3,
1965 (Exh. 5N, pp. 35, 36), reaffirmed the
criteria in the May 13' letter and stated that
the competence of any repair of a craeLthrough the pipe: wall was questionable.'

.-tial cracks cannot be accepted as.

'reasonable since it constitutes a ne-:
-gation of the Concrete Manual ex.cept as to breaks entirely through
'the shell and which extend-into or
beyond gasket bearing, area and extend more than four inches around
circumference under the gasket.s:
The Government again relies on
the results of special hydrostatic
tests as proof of substandard pipe
manufactured ::y Cen-Vi-Ro. The
Hydrostatic Test Study (Exh. 64)
reflects that 64 out of 82or approximately 78 percent of 20-foot pipes
tested for longitudinal cracks failed
the special hydrostatic'test. The
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crack itself was extremely remote
(Deposition, pp. 71, 72). Mr. Rippon is quoted as saying "* * * that
most pipe (sic) with epoxy repairs
would probably pass the hydrostatic
test." (p. 9, Notes on Meeting, note
46, spra.) It is Cen-Vi-Ro's position that a properly repaired pipe is
no longer defective but in the words
of the Manual has been "made acceptable" (Brief, p. 9). Dr. Davis
testified that a properly repaired
pipe may be as good as an unrepaired pipe and should pass specification requirements (Deposition, p.
89). Mr. Peckworth stated that a
properly repaired pipe should give
as good or better service than an
unrepaired pipe (Tr. 119).
On brief, the Government characterizes the above testimony as
"patently illogical" and asserts that
repair introduces crucial uncertainties as to the integrity of the pipe.
There are several answers to these
assertions. The first is that the contract contemplates that repairs in
accordance with the Concrete Manual were permissibl1:2

2

The, second

INC.

pose of testing the efficacy of the
repair (Par.. (h), Sec. 137, p. 358),

and at least tending to remove the
uncertainties of which the Government now complains. Mr. Murray,
who had 29 years of experience in
concrete pipe production, testified
that one could never be certain about
the wall of any pipe (Tr. 953, 954).
It appears that the Bureau desired a
standard of certainty as to pipe acceptability not contemplated by the
contract. We accept Cen-Vi-Ro's
contention that a properly repaired
pipe is no longer defective and that
the Bureau's concern for the integrity of the pipe was not a proper
basis for refusing to permit allowable repairs prior to testing.123
Our examination of the Final Inventory of Rejected Pipe (Exh.
152) reveals 108 pipes for which the
primary reason for rejection appears to have been longitudinal
cracks which are also indicated to
have failed hydrostatic tests. Fifteen of these pipes are indicated to
have more than one defect. Of the
remaining 93 pipes, seven are 54
inches, six are 60 inches, 53 are 66
inches (including ten 66-inch x 16-

answer is that the Manual provides
for hydrostatic tests on each repaired pipe on which major repairs foot), and 27 are 72 inches in dihave been effected and for occa- ameter. One pipe (72AB50X20, No.
sional tests on pipe units having SD, mfg. 10-18-65) was rejected be12 we have not overlooked Mr. Rippon's
lesser repairs for the obvious purWe think It significant that the Bureau's
Standard pecifleatlons Fr Reinforced concrete Pressure Pipe, dated February 1, 1969
(App's Exh. Q), although providing for the
rejection of many pipes which are normally
repairable under the concrete Manual, nevertheless, provides for substantial repairs, e.g.
fallouts of less than two square feet and imperfections of less than 45 in gasket bearing
areas of bell or spigot.
122

testimony that numerous large repairs would
endanger the serviceability of the line (Tr.
1736) and Mr. Peckworth's statement that
numerous large repairs to concrete pressure
pipe are not to be tolerated (Tr. 284). However, we have rejected the concept of major
repair used by the Government, in compiling
its schedule of the number of repaired pipes
(note 56, supra), and in the absence of some
standard by which to consider "numerous
and large'" we consider this testimony
unpersuasive.
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cause of a four-foot longitudinal

OF THE

INTERIOR

[80 I.D.

ord supports the finding that Cen

crack notwithstanding that -it Vi-Ro continually; failed to 'take'
passedthe hydrostatic test. Another known corrective action to reduce
pipe (66AB50X20, No. UN, mfg. 630-65)
developed longitudinal
cracks when tested, was repaired
and again failed the test. There is
no other evidence of the results of
hydrostatic tests on 'particular repaired pipes.
We find 42 pipes in the Final Inventory of Rejected Pipe or which
the primary reason for rejection appears to have been circumferential
cracks which areialso idicated to
have failed hydrostatic tests. Fifteen of these pipes have more than

or eliminate gyro area concrete
prior to August 1, 1965.
The record reflects and Cen-ViRo concedes that circumferential
cracks, most of which appeared in;
the spigot,124 occurred

almost en-

tirely during the sripping of the'
form.125We are unable to determine
from the record the causes of circumferential cracks in the barrel.
Mr. Lincoln attributed circunferential cracks in the spigot to improperremoval of the spigot-forming ring
and to the fact that the forms,
one defect. Of the remaining 27 through repeated use, became out of
pipes, two are 54 inches, ten are 60 shape causing tension on the spigot.
inches, 13 are 66 inches (including
It would, of course, seem that there
four 66-inch x 16-foot) 'and two are was a known corrective action for
72 inches in diameter. Two' addi- circumferential cracks in the spigot,
tional pipes (66AB5QX16, No. N, namely, proper removal 'of 'the
mfg. 11-10-65 and 72AB50, No. 4N, forms.126 However, even if circummfg. 5-31-66) were rejected for cir- ferential cracks be attributed excumferential cracked spigots even
28 and 34 of Findings of Pact.
though they passed hydrostatic The Pars.
contracting offlcer considered ciroumtests. Two pipes (OAB50, No. N1, ferentially cracked spigots uder the headmfg. 8-28-64 and 54AB50, No. 2D,

mfg. 10-21-65) leaked at circumferential cracks in the spigot after being repaired (Reject Certifications,
note 88, supra). Only the former
pipe is included in the Final Inventory of Rejected Pipe (Exh. 152, p.
The Government again alleges
that Cen-Vi-Ro continually failed
to take known corrective action
to eliminate the causes of longitudinal and circumferential cracks.
We have previously defined this
phrase and have found thattthe rec-

ing of bell and spigot defects. If his finding.
that only eight of the final rejects for circumferential cracks had cracks in the barrel
is accurate, at. least 43 pipes tested for cr-.
cumferential cracks in the barrel and which
initially failed hydrostatic tests, were uiti-.
mately accepted (xh. 64).
7
'25 Tr.
12-59, 1260, 1890;, Dwg. No. 662525-1860, Exh.' 70; Deposition of Dr. Davis,
p. 70; Statement of Cen-Vi-Ro's Position,
dated August 9, 1966, Exh. 5L, p. 8; Claim,
Exh. M,p. CI.
'21 Deposition,
p. 76. The specification,
Subparagraph 67.e.(2), provides in part "The
form and end ring shall be so constructd
that the pipe when manufactured will have
circular and cylindrical Inner surfaces, and
(sic) so that they may be stripped from the.
pipe without damage to the pipe or its surfaces. Forms shall be cleaned and oiled before filling. Defective forms, end rings, and
gaskets shall be adequately repaired or
discarded."
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elusively to human error in removal
of the forms, it is clear that it would
be unrealistic to expect the complete
elimination 'of'such cracks. Even the
Government's expert' witness,' Mr.'
McLean, who did not favor any repairs to concrete pressure pipe,
conceded that some repairs were to
be expected (Tr. 2255, 2256, 2341,
2342). The record reflects that Cen-

Vi-Ro manufactured 11 final rejects
for circumferential cracks in September 1964 (for reasons previously
stated, note 106, supra, we exclude
the first' three months' of production), six in October, three in November, and only one in December
and that during the so-called crisis
period from January through April
1965, final! rejects for circumferential cracks averaged approximately"
four a month or approximately 0.3
percent of pipe production (Exh.
5Q). Even if we were to treat the
number of circumferential cracks
reflected in these rates as defects, we

would not be warranted in determining that this rate of defects constituted a continuing failure to take
corrective action even if the remedy
be regarded as obvious. It would appear that this is the type of occasional defect which even' under the
Government's theory was intended
to be repairable under the Manual.
We recognize the Government's
position that final rejects were
merely the tip of an iceberg and
that there were literally hundreds
of other pipes with similar defects
which were accepted with or without repairs. The 21 pipes which
-were subjected to special hydro497-456-73-i

:

INC.

static tests f or cracked or pulled
spigots of which 124 failed, lendsf
some support to the Government's
position (Exh. 64). However, there*
is evidence that pipes subjected to.
the special hydrostatic test were
listed under the defect for which
the pipe failed, which was not necessarily the reason for the test (Tr.
1562). We note that the 126 final rejeets for circuimferentially cracked
spigots were only two more than
those-indicated to have failed the
test which makes it unlikely there
were numerous other pipes with
similar defects. As to those pipes
which passed the test, the Government concluded that cracks in such
pipes were not extensive and accepted the pipes without repair
(Par. 32,' Findings of Fact). We
conclude that the evidence does not
support a finding that Cen-Vi-Ro
continually failed to take known'
corrective action to eliminate circumferential cracks in the spigot.
The Government argues that all
defects must be considered in determining the question of failure. to
take known corrective action. We
decline to accept this argument.
First, we do not consider the phrase
'continuing failure to take known
corrective action" is equivalent to a
provision allowing the rejection of
otherwise repairable pipes for failure to maintain proper quality control procedures (note 103, supra).
Second, there does not appear to be
a relationship between circumferentially cracked spigots and other
defects. There may, of course, be a
known corrective action for a
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defects or at least not one shown by
the record.127 We note that the extremely high rate of final rejects
manufactured during February and
March 1965 (15.8 and 15 percent,

respectively), is due primarily to
cracking and flaking interiors, the
extent of which was not discovered
until the May 15 inventory (Tr.
1912).
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dling (Tr. 1875, 1883, 1971). How-

ever, Mr. Lincoln tesified that he
did not know the causes of longitudinal cracks in the barrel,1 29 and
we are unable to determine from the
record the cause or causes of this
defect.130 While, it is, of course, the
contractor's responsibility to find
and eliminate the causes of such
cracks, we cannot, on this record,

As to longitudinal cracks, there
were only five rejects for this reason prior to May 15, 1965 (xh. 59).
Final rejects for longitudinal
cracks manufactured in September

find that there was a known correc-

1964, were slightly in excess of 0.5

in concrete

percent of pipe production, in excess of one percent in October, approximately 0.3 percent in November, approximately 0.8 percent in
December, in excess of one percent
in January 1965,approximately 1.8
percent in February, about one percent in March and approximately
two percent of pipe production in
April 1965.211These are, of course,
substantial rates of rejections which
continued for a substantial period
and clearly placed Cen-Vi-Ro on
notice that corrective action was

which was supported by Mr.
McLean (Tr. 2263), does not persuade us to the contrary.
Even if our finding that the record does not support the Government's contention that Cen-Vi-Ro
continually failed to take known
corrective action to eliminate the
causes of longitudinal and circumferential cracks had been otherwise,
there is ample evidence to support
the conclusion that the Bureau's refusal to permit repairs to pipes with:
circumferential cracks; and pipes
with longitudinal cracks extendparticular defect but not for other

necessary.

The record indicates that some
longitudinal cracks developed during hydrostatic tests and in han127 There is evidence that action to correct
one defect could result in other defects. For
example, Mr. Murray's memorandum, dated
July S 1965 (Cen-Vi-Ro Correspondence),
which is quoted in detail ifra in connection
with the clais on D-68:30, indicates that
if the mix was sufficiently dry to stop slump
or fallouts, the pipes had rocky bells and
that if the mix was wt enough for good
I
:
bells, slump or fallouts resulted.:
12SExh. Q. There are. an additional 15
pipes with dates of manufacture illegible
which the Government attributes to, the
period prior to May 15, 1965.

tive action for longitudinal cracks
which Cen-Vi-Ro failed to take. Dr.
Davis' testimony that there was a
cure for most of the known defects
(Deposition,

p. 63),

'9 Tr. IS79. There is evidence that some
short longitudinal cracks in the early period
of production were attributable to rigid supports on tunnel cars used to transport pipes
through steam tunnels (Tr. 1875-1877);
Dwg. No. 662-525-1581, Exh. 69). This
cause for cracking was largely eliminated
through use of a flexible, cable type support.
130Although Mr. Lincoln indicated that a
high incidence of longitudinal cracks was attributable to: the type of "chair" used to
separate the form from the cage (Tr. 1882;
Exh. 68), on cross examination he stated
that a review ofVBureau records did not support the conclusion that longitudinal cracks
were attributable to the chairs (Tr. 1973).
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ing less than one-half the length
of the pipe was unrelated to CenVi-Ro's alleged failure to take.
known corrective action. It is true
that, the May 13 letter stated the
Bureau's view that corrective measures to eliminate the causes of imperfections had not been accomplished to date. It is also true that
the project engineer's letter of December 3, 1965 (note 121, upra),
tated that as long as pipes having
cracks completely through the wall
,came off of the production line at
rather frequent intervals, it would
be necessary to reject such pipe.
However, the May 13 letter stated
'that all pipes -with circumferential
cracks extending through the pipe

INC.

79

affirmed them notwithstanding an
awareness that the quality of the
pipe had improved and that CenVi-Ro was producing pipes of good
quality (Ti. 1753; Travel Report,
dated February 7, 1966, Exh. 29;
letter of May 9, 1966, note 121,
supra).

:'We see no escape from the

conclusion that concern for the integrity of any repair to pipes with
longitudinal and circumferential
cracks was the moving cause for the
restrictions on such repairs.
There were 64 rejects for circumferential cracks prior to May 15,
1965 (Exh. 59), and 72 of the 134
final rejects for circumferential
cracks are indicated to have been
manufactured

after May 15, 1965

Swall would be rejected because the

(Exh. Q). Accordingly, it would
possibility of the cracks opening appear that the 55pipes rejected for
further due to beam action was too circumferential cracks in the May
great to allow the use of such pipe. 15 inventory plus at least two of the
The determination of whether the prior rejects must have been accrack extended through the pipe cepted. However, the Summary of
wall was made by a hydrostatic test. Pipe Units Reclaimed (Exh. 146),
The May 13 letter also provided for which purportedly represents the
the hydrostatic testing of all pipes disposition of all pipes rejected durlongitudinal cracks (sub- ing the May 15 inventory which
w.'short
sequently defined as less than one- were subsequently accepted (note
half the length of the pipe) prior 95, spra) , reflects that only twenty.
'to any repairs being effected. WVepipes 'rejected for circumferential
'have found that this policy was due cracks in the May 15 inventory were
-to the Bureau's concern that repairs reclaimed., We have previouslyX
-might falsely represent the compe- found that the total of pipes re'tency of the pipe. The Bureau did jected during the May.15 inventory
not significantly relax these restric- (Exh. 60) does not include 404 pipes
tions,' 31' but in fact repeatedly re- marked for special hydro. It ap-,
131 Pipes with not more than two longitudinal
-racks other than in bell or spigot gasket areas
-which did not exceed two foot in length and
-which did not extend under pressure were
acceptable with repair and without rehydro
after September 1, 1965. After December 14,

196a, pipes with circumferential cracks on
outside in spigot- gasket groove did not require special hydro if the cracks were not
visible inside the pipe (Inspectors Daily
Reports, dated September 1 and December 14,
196a).

80

DECISIONS

OF THE

DEPARTMENT

OF THE:; INTERIOR

[80 LD.

pears, nevertheless, that a substantial number of such pipes are inc]uded in the summaries which purport to represent the disposition of
all pipes actuallyrejected in the
May 15 inventory (Exh. 146, App's
E;xh. C). As will appear hereinafter,
the effect of this inconsistency apfpears priiarily to have concealed
the actual number of reclaims for
fallouts and rocky bells. Of course,
it also makes more uncertain conclusions as to the disposition of actual rejects during the May 15 inventory. Nevertheless, except as
otherwise noted, we accept the Summary of Pipe Units Reclaimed

In view thereof, we conclude that
the twenty reclaims of rejects in the
May' 15 inventory for circuiiiferential cracks were other than any of
the 42 repaired pipes. In any event,
there is no evidence to the contrary.
Although no precise determination
of the diameters of these 42 pipes is

(Exh. 146) as accurate.
'We have found that' 55 pipes re-

inches in diameter. We further find
that the rejection of these pipes was
improper.

jected for circumferential cracks in
the May 15 inventory included 42
repaired and previously accepted
pipes. Prima facie these 42 pipes
coniplied with contract requirements. A logical conclusion might be
that these pipes were subjected to
hydrostatic tests and that twenty
passed and the balance failed. However, there is no evidence that pipes
with repairs to circumferential
cracks were tested or accepted after
the May 13 letter. Indeed, it would
appear that to have accepted such
pipes would have been contrary to
the May 13 letter (which provided
for the rejection of all pipes with
circumferential cracks extending
entirely through'the shell) or the
May 24 memorandum (which provided for the testing of all pipes
upon which circumferential cracks
appeared only on the outside of pipe
before repairs were accomplished).

possible, based on a comparison of
the sizes of pipes rejected for ir-

cumferential cracks in the May 15
inventory (Exh. 22) with the numbers of each size which were final rejects for such reason (Exh.'5Rj, we
find that two of these pipes were 72
inches two were 66 inches, twenty
were 60 inches and eighteen were 54

*As we have seen, there were five

rejects for longitudinal cracks prior
to May 15, 1965 Exh. 59). There
were an additional 53 rejections for
longitudinal cracks during the May
15 inventory of which forty had
been previously repaired and accepted. Prima facie these forty
pipes complied with contract requirements. Of the 276 final rejects
for longitudinal cracks, 129 were
manufactured subsequent to Allay15
(Exh. 5R). Twenty-eight of the rejects for longitudinal cracks during
the May 15 inventory are listed as
reclaims (Exh. 146). Pipes with repairs to short longitudinal cracks;
accomplished prior to May 13, 1965,.
were subjected to hydrostatic tests
in accordance with the May 24memorandum.r-There

is no evidence of

how many of the forty repaired and
accepted pipes had cracks which ex-
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tended less than one-half of the
length: of the pipe. A photo indicates that one pipe (60AB50,. No.

these pipes had more than one defect. 'Of the remaining five pipes,
three are 54 inches in diameter, one

6N, mfg. 2'+-65) had a repair to a is 66 inches and one is 72 inches in
longitudinal crack which extended 'diameter.
the full length of the pipe (p. 22,
While we have refused to accord
Vol. IV, Exh. 40). There is no evi- substantial probative value to Dr.
dence that this pipe had been ac- Davis' findings insofar as projectcepted. Since it is the Government ing the results of his examination
that is representing that the 28 re- to rejected pipes not identified-1s2
claims are pipes rejected, as dis- we conclude that Cen-Vi-lo has esguished from marked for special tablished prima facie that pipes not
hydro in the May 15 inventory, we shown to have extensive cracks, e.g.,
decline to speculate on how many, longitudinal cracks which extended
if any, of these reclaims were over one-half of the length of the
marked for special hydro during the pipe and not shown to have multiple
May 15 inventory. If the reclaims defects, were properly repairable in
are in fact among the 53 pipes re- accordance with the Concrete Manjected during the May 15 inventory ual and thus improperly rejected.
of which 40 had been repaired and The Government has made no ataccepted, it follows that at least fif- tempt to demonstrate that' these
teen of the reclaims were previously pipes could not properly be repaired
accepted pipes. We so find. We furin accordance with the Concrete
ther find that the rejection of these -Manual.
fifteen pipes was improper.
Decision
Of the identified pipes considered
' The contract required that the
acceptable by Dr. 'Davis, fourteen
pipes
be free from fractures. Howhad longitudinal cracks and six had
ever,
fractures and cracks are not
circnunferentially cracked spigots
-(Exh. 154). Nine of the former
'X The Government cites an additional reapipes are indicated to have failed son for questioning the results of the Davis
Peckworth inspections, namely, that there
one or more hydrostatic tests. Three and
is no evidence that pipes examined by them
of the pipes failing hydrostatic tests had been presented to the Bureau. We note
16 of 'the 58 pipes identified as acceptable
had more than one defect and one that
by Dr. Davis (xh. 154) were apparently not
'pipe listed as failing the test had included in the' Final Inventory of Rejected
:a full length crack. One other pipe Pipe (Exh. 152), which presumably means
that these were acceptable but surplus pipe.
'which was not tested had a full However, we can identify only two 20-foot
(66 AB 0 mfg. 12-17-64; 66A 100,
length crack. Of the remaining nine pipes
No. 11D, mfg. 8-23-65) and one 16-foot pipe
rPipesjfour are 54 inches in diameter (60 AB 50. No. N13; mfg. 2-2-65) on the list
58 pipes which are also on the; list of
and five are 66 inches in diameter. of
acceptable but surplus pipes (Exh. 37). We
Three of the pipes rejected for cir- conclude that it is highly unlikely- that any
cumferential cracks, in the, spigot substantial number of pipes examined by Mr.
Peckworth and Dr. Davis had not been
failed the hydrostatic tests. One of presented to the Bureau.
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identical and the contract may not
be construed as requiring that the
pipes be free of all cracks.
The Concrete Manual provides
that fractures or cracks extending
entirely through the shell are normally repairable except for cracks
through the shell of gasketed spigots which extend into or beyond
the gasket bearing area and more
than four inches around the circumference under the gasket and
except where the defect is. attributable to a continuing failure to
take known corrective action. Although the Bureau allowed some
pipes with cracks extending entirely through the shell to be repaired
prior to May 13, 1965,such repairs
were not permitted after that date.
Pipes with longitudinal cracks
which extended more than one-half
of the length of the pipe were rejected, as were all pipes with circumferential cracks extending
through the pipe wall irrespective
of size. Pipes with longitudinal
cracks which extended less than onehalf of the length of the pipe were
subjected to hydrostatic tests and
all pipes with circumferential
cracks were hydrostatically tested to
determine if the crack extended
through the pipe wall. If the pipes
passed the tests, it was concluded
that the cracks were minor and the
pipes were accepted without repairs.
Since the evidence establishes and
en-Vi-Ro admits that whether
longitudinal and circumferential
cracks are repairable depends upon
the magnitude and extent of the
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crack, we cannot say that the rejection of pipes with longitudinal
cracks extending over one-half of
the length of the pipe was unreasonable. The requirement that pipes
with lesser longitudinal cracks be
hydrostatically tested prior to any
repairs and rejected if they failed
the test was clearly contrary to the
Concrete Manual. Left to his owrt
devices the project engineer would
apparently have permitted the repair of substantial circumferential
cracks in the barrel of the pipes and
cracks of 12 inches or less in the
spigot. The requirement that, all
pipes with circumferential cracks
be hydrostatically tested without
repairs and rejected if they failed
the test was clearly contrary to the
Concrete Manual. These restrictions were not relaxed in any significant degree.
The evidence will not support a
finding that Cen-Vi-Ro continually
failed to take known corrective action to eliminate the causes of longitudinal and circumferential cracks.
It indicates rather that the Bureau
imposed the restrictions because of
concern for the integrity of any repairs. There were 134 final rejects
for circumferential cracks (eight of
which had cracks in the barrel) and
2'76 final rejects for longitudinal
cracks.
The Government relies on the
high percentage of pipes assertedly
tested for longitudinal and circuinferential cracks which failed hydrostatic tests as proof that pipes:
manufactured by Cen-Vi-Ro did not
conform to the specifications. CenVi-Ro asserts that these test results-
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are distorted by the Bureau's refusal to permit repairs permissible
under the Concrete Manual prior to
conducting the test. We conclude
that this contention must be sustained. We have identified 108 pipes
in the Final Inventory of Rejected
Pipe which are. indicated to have
failed hydrostatic tests and for
which the primary reason for rejection appears to have been longitudinal cracks. We have also identified 42 pipes for which the primary
reason for rejection appears to have
been circumferential cracks and
which are indicated to have failed
hydrostatic tests. Thirty of these
150 pipes are indicated to have
more than one defect. We think
there is sufficient doubt as to
whether pipes with more than one
defect were repairable as to justify
their rejection. Of the remaining
120 pipes, nine are 54 inches, sixteen are 60 inches, fourteen are 66inch x 16-foot, 52 are 66-inch x 20-

foot and 29 are 72-inch pipes. One
72-inch pipe was rejected for a
longitudinal crack notwithstanding
it passed the hydrostatic test. In
addition,

one 66-inch by 16-foot

pipe and one 72-inch pipe were rejected for circumferentially cracked
spigots notwithstanding the pipes
passed hydrostatic tests.
There is, of course, no way of determining how many of the above
pipes would have passed the hydrostatic test if repairs had been permitted prior to testing. However,
the Government is not in a position
to complain since its refusal to permit repairs allowed by the contract
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has made the evidence unavailable.
In the nature of a jury verdict we
conclude that Cen-Vi-Ro should
have been permitted to repair ten of
the 54-inch pipes, five of the 60-inch
pipes, 24 of the 66-inch pipes, five of
which are 66-inch x 16-foot, and ten
of the 72-inch pipes and that these
pipes would have passed the hydrostatic test and then been acceptable
pipes. These figures include the
identified pipes (seven 54-inch, six
66-inch x 20-foot and one 72-inch)

considered acceptable by Dr. Davis
which are not shown to have multiple defects or extensive cracks. It
follows that Cen-Vi-iRo is entitled
to an equitable adjustment measured by the cost of producing these
pipes less the cost of repairs. We
also concludethat Cen-Vi-Ro should
have been permitted to repair the
three pipes referred to above (two
72-inch and one 66-inch x 16-foot)
which passed the hydrostatic test
and that they would then have been
acceptable pipes. Cen-Vi-Ro is also
entitled to an equitable adjustment
for the cost of producing these pipes,
less the cost of their repair.
During the May 15 inventory, 55
pipes, 42 of which had been repaired
and previously accepted, were rejected for circumferential cracks
and 53 pipes, forty of which had
been repaired and previously accepted, were rejected for longitudinal cracks. The prior acceptance
establishes prima facie that the 82
previously accepted pipes complied
with contract requirements. Duringthe reclaim program twenty pipes;
previously rejected for circumferen-
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tial cracks and 28.pipes previously
rejected; for longitudinal cracks
-were accepted. The Bureau regarded
-as reclaims of prior rejects certain
pipes marked for special hydro dur-ing the May 15 inventory, even
though these pipes were not listed
as rejects during the May 15 inventory. We have found that the twenty
reclaims of prior rejects for circumferential cracks were other than any
of the 42 repaired and previously
accepted pipes. We conclude that
Cen-Vi-Ro has met its burden of
proving that these 42 pipes complied
with contract requirements and were
improperly rejected. Two of these
pipes were 72 inches in diameter,
-two were 66-inch by 20-foot, twenty

were 60 inches and eighteen were
-.54inches in diameter.
Pipes with repairs to short longi-tudinal cracks which were accomplished prior to May 13, 1965, were
-subjected to hydrostatic tests in accordance with the May 24 memorandum. The record does not show
*the length of the cracks on any of
'the forty repaired and previously
accepted pipes rejected for longitu-dinal cracks in the May 15 inventory. However, accepting the 28 reclaims for longitudinal cracks as
: pipes rejected in the May 15 inventory, it is obvious that a minimum
-of fifteen of the repaired and previ-ously

accepted

pipes

were reac-

-cepted. We find that these fifteen
pipes passed the hydrostatic test and
:that their rejection was improper. It
follows that Cen-Vi-Ro is entitled
-to an equitable adjustment for the
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interim wrongful rejection of these
fifteen pipes.
The appeal as to longitudinal and
circumferential cracks is sustained
as to 94 pipes (28 54-inch, 25 60inch, 21 66-inch x 20-foot, six 66-

inch x 16-foot, and 14 72-inch)
which were improperly rejected, as
to the interim wrongful rejection of
15 pipes and is otherwise denied.
Gen-Vi-Ro is entitled to an equitable adjustment measured by the
cost of producing 42 of these pipes.
For the remaining 52, Cen-Vi-Ro:is
entitled to an equitable measured
by the cost of production less the
cost of necessary repairs. The
Vamount of the equitable adjustment
will be determined infra.

Defects in Bell and Spigot Areas
and UnconsolidatedConcretein
-Spigotsand Barrels
Included under this heading are
146 pipes rejected for rocky or unconsolidated, sometimes referred to
as underfilled, bells, 170 pipes re-

jected for impact damage to bells
and spigots and 67 pipes rejected for
unconsolidated areas in barrels or
spigots for a total of 383 pipes
(Exh. 5Q). As we have seen (note
124, supra), the contracting officer considered circumferentially
cracked spigots under this heading.
The specification, Subparagraph
67.e.(3), provides in part: "The
duration and speed of spinning shall
be sufficientto completely distribute
and thoroughly consolidate the concrete and produce an even interior
surface."' -Subparagraphi 67.h.(4)

(g),provides:

29]
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(g) The surfaces of the bell and spigot

consolidation of concrete (Deposition, p. 75) and it is clear that the
surfaces that may come in'contact with
Bureau regarded rocky bells as re- I
the gasket within a joint movement range
pairable,3 4 , it is far from clear that
of three-fourths inch, shall be free from
airholes, chipped or spalled concrete, rocky bells are normally repairable,
laitance, or other defects, except that in- in accordance with the Concrete
dividual airholes may be repaired as pro- Manual. However, the Govern-.
vided in Subparagraph . (2).
ment's argument that rocky bells
Cen-Vi-Ro relies on provisions of are not repairable appears to be
the Concrete Manual providing that. based solely upon Cen-Vi-Ro's alimperfections or damage which can leged failure to take known correcT
normally be repaired include the tive action and; we assume that,
following:
rocky bells are normally repairable
in contact with the gasket, and adjacent

(1) Rock pockets.
(4) 'Broken bells containing eircum-.
ferential reinforcement.
(5) Impact damage over less than 450
of circumference except for spigots.
(7) Out-of-round bells, if not so far out
of round that reinforcement steel will be

exposed after the repair.
(8) Air holes and roughness in gasket
bearing surfaces of bell and spigots (xh.
5N, p. 7).

The Bureau's letter of May 13,
1965, provided in part:

as rock pockets, exposed steel, or as

roughness in gasket bearing surface
of bells. Although the Manual does,
not provide any area or size limitations on the repair of the above defects, we hold that all of such defects are not repairable and that
some discretion may be exercised as

to the extent of the area that is properly rep airable 1Bureauinstructions
in effect as early as April 30, 1965

the function of the joints. Pipe having'
imperfections or damaged areas that extend over .six inches of gasket area in the
bell 133 or four inches in the spigot will
be rejected. * *
4. Extensive repairs to rock pockets in
bells and lack of consolidation of the concrete that will result in poor bond between the concrete and the steel will not
be permitted.

(note 133, supa), precluded the repair of rocky bells in excess of six
inches. This restriction was continued in the May 13 letter which,
as we have seen, provided that pipes
having imperfections or damaged
areas of bells in excess of six. inches
would be rejected. Since the Manual
allows the repairof impact damage
to bells extending over less than
450 of circumference (450 on the

Although: it appears that rocky

circumference of a 54-inch' pipe is

3. Experience has been that extensive

repairs to bells and spigots has impaired

bells result from:;a lack of complete
' Instructions precluding repair of rocky
bells In excess of six inches in gasket areas
and fallouts in excess of one square foot were
In effect as early as April 30, 1965 '(note 26,
supra). This restriction was reiterated in the
Tentative Instructions to Concrete Inspectors'
dated May- 7, 1965 (Id).

in excess of 21 inches), the May 13.
letter clearly prohibited repairs to'
In A Pipe'V Rejection
Certification, dated
April 2, 1965 (App's Exh. E), clearly indicates that the Bureau regarded rocky bells,
a's repairable. An Inspectors Daily Report,
dated July 29, 1964, reflects that only bells.
regarded as "too rocky" were not repairable..
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impact-damaged bells which were
-permissible under the Manual.,
While the Tentative Instructions
-to Concrete Pipe Inspectors of May
`7, 1965, allowed the repair of dam-

aged spigot gasket areas of six
:inches and below, the May 13 letter
precluded repair of imperfections
-ordamage to gasket areas of spigots
in excess of four inches. Since
''breaks entirely through the shell in
gasketed spigots which extend into
-or beyond the gasket bearing area
and extend more than four inches
around the circumference under the
gasket are not normally repairable
under the Manual, it is obviousthat
restrictions on repairs to spigots
were much less extensive than the
restrictions to repair of bells. However, read literally, the May 13 letter precluded the repair of defects
.in spigot gasket areas in excess of
four inches irrespective of whether
-the break extended entirely through
-the shell and to that extent was contrary to the Concrete Manual.
We find that some unconsolidated
*areas in barrels and spigots were
-normally repairable as rock pockets'
in accordance with the Concrete

'Manual.
In its letter of June 10, 1965
(Exh. 5N, p. 15), Cen-Vi-Ro stated

-that its experience was that prop*erly repaired bells and spigots have
not impaired the function of the
joints and that pipes so repaired
were equal to pipes not requiring
-repairs. Cen-Vi-Ro also stated that
a certain number of rocky bells was
inherent in manufacturing pipe by
the spinning processand that prop-
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erly made repairs to rocky bells and
damage to spigot ends should be allowed in accordance with the specifications without the restrictions in
the May 13 letter. The contracting
officerfound that the Bureau, in the
early stages of the work, permitted
extensive repairs to bells and spigots
but withdrew this concession when
it was determined that such repairs
impaired the function of the joints
(par. 37, Findings of Fact). The
only evidence supporting the contracting officer'sfinding that repairs
to bells and spigots impaired the
function of the joints is some rather
vague testimony by Mr. Rippon to
the effect that repairs to bells and
spigots which were not accomplished within specification tolerances on other contracts resulted in
leaking joints (Tr. 1752), and some
testimony equally lacking in specificity by the resident engineer of
reports to the effect that the laying
contractor experienced difficulty in
joining.,pipes with rough bells.'8 5
hydrostatic tests on joints produced
satisfactory results (Page 4 of Special Report, dated May 21, 1965,
note 24, supra). This is some evidence that joints were not defective.
Roughness in gasket bearing surfaces of bells and spigots, is, of
1ssTr. 188S, 1889. A letter from R. H. Fulton
to Cen-Vi-Ro, dated October 7, 1965 (Exh. 26)
states that because of the marginal quality
of the bells Cen-Vi-Ro had consigned repair
crews to the field in order to avoid laying
problems. However, a memorandum written
by Mr. Herrera, dated October ll, 1965 (CenVi-Ro Correspondence) states that he has
made periodic checks in the field, that pipes
were above average requirement and indicates
laying difficulties were attributable to practices of R. H. Fulton's laying crews.
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Course, normally repairable under
the Manual.
During the May 15 inventory 278
pipes were rejected for damaged
bells or spigots which includes 233
rejected for-rocky bells, and 31
pipes were rejected for rock
pockets. 13 6 There is no evidence that

any of these pipes had previously
been accepted. It appears that prior
to May 15 inventory 143 pipes had
been rejected for bell and spigot
defects and 12 pipes had been rejected for rock pockets (Exh. 59).
In early August 1965, the Bureau
relaxed the criteria for repair of
Tocky bells stated in the May 13
letter so that rocky bells which extended less than one-quarter of the
circumference of the bell and which
did not extend beyond the reinforcing steel when chipped out
were repairable

(Tr. 1289; memo-

randum of Bureau Meeting, dated
July

9, 1965, Cen-Vi-Ro

Corre-

:spondence; Inspectors Daily Report, dated August 4, 1965). The
relaxation applied to pipes undergoing review in the reclaim program as well as to current production. Hydrostatic testing of these
pipes does not appear to have been
required (Inspectors Daily Report,
dated August 4, 1965). The criteria
-in the May 13 letter for the repair
*ofbells was not further relaxed and
-the Bureau continued to reject pipes
with bell defects or damage other
'30 Pipe
Units Rejected on May 15, 196D
(Exh. 60), and tabulation attached to memorandum, dated May 27, 1965 (note 27, supra).
The tabulation Indicates that 233 pipes were
rejected for rocky bells and 25 for rock
,pockets during the May 15 inventory.
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than rocky bells in excess of six
inches in bell area.131 The Summary
of Pipe Units Reclaimed (Exh.
146) indicates that; only 34 pipes
previously rejected for bell or spigot.
defects were accepted in the reclaim
program during the seven-month
period November 1965 through.
May of 1966. However, since there
were 146 pipes finally rejected for
rocky bells (Exh. 5Q), which in-.
cludes at least 22 rejects manufactured subsequent to May 15,
1965,it is apparent that a minimum
of 109 pipes previously rejected for
rocky bells must have been accepted.
The above figure does not include
any pipes rejected for rocky bells
prior to May 15, 1965,and we have
no doubt that a majority of the 143
pipes rejected for bell and spigot
defects prior to May 15 were for
rocky bells. We have previously
found that pipes marked for special
hydro in the May 15 inventory were
not listed as rejects in the summaries resulting from that inventory
but that some of such pipes were,
nevertheless, included in the tabulations purportedly representing
the disposition of all rejects in the
May 15 inventory (note 95, supra).
We conclude that most, if not all,
of the 233 pipes rejected for rocky
137 Mr. Herrera is reported to have inquired
of Mr. Thomas why the Bureau was still rejecting pipes with rocky bells which could be
repaired. The response was that the extent of
defective concrete could not be determined
until it was chipped out, the pipes were rejected until satisfactorily repaired, all such
pipes were not repairable and in any event,
Cen-Vi-Ro would, never repair all of such
pipes.
(Inspectors
Daily Report, dated
August 19, 1965.)
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bells in the May 15 inventory were
subsequently accepted.

Our examination of the Final Inventory of Rejected: Pipe (Exh.
152) indicates that it contains 88
final rejects for broken or impact
damage to bells, of which five were
charged to Fulton, and 72 pipes 'rejected for broken or impact damage
to spigots, of which four were
charged to Fulton. It is not clear
how many pipes were rejected for
these reasons prior to the May 15
inventory or how many, if any, of
the 45 apparently rejected for this
reason in the May 15 inventory
were accepted during the reclaim
program.
The Hydrostatic Test Study
(Exh. 64) reflects that 25 percent;
of 16-foot pipes subjected to special
hydrostatic tests for rock pockets
or unconsolidated areas failed the
tests and that approximately 16 percent of 16-foot pipes subject to
special hydrostatic tests for miscellaneous reasons failed the tests.
Only three 20-foot pipes appear to
have been specially hydrostatically
tested for rock pockets or unconsolidated areas other than gyro
areas of which two passed and one
failed. Approximately 32 percent
of 20-foot pipes tested for miscellaneous reasons failed the tests.
While it may well be as Cen-Vi-Ro
asserts that some of the above pipes
classified as failures would have
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We turn to the question of CenVi-Ro's alleged failure.. to take
known corrective action. Dr. Davis
attributed rocky bells to the failure
to have sufficient 'c6ncrete in the bell

due to lack of vibration during the
spinning process (Deposition, p.
75). The project engineer and the
resident engineer considered that
rocky bells were caused by difficul-

ties in properly filling the bells due
to the relatively dry en-Vi-Ro
mix (Tr. 1889, 1890, 2043). This
reason is supported by Mr. Mur-

ray's memorandum of July 8, 1965,
(note 127, supra). Irrespective of
whether one or the other or both
of these reasons may account for
rocky bells, we conclude that there
was a corrective action. for rocky

bells which Cen-Vi-Ro either knew
or as a reasonable skilled contractor is chargeable with knowing,
namely, proper mix. and proper filling of the.' bells..? However, Dr.
Davis testified that in spinning con-.
crete pipe, segregation of aggregate
tends to occur, (Deposition, p. 75).
and we accept as accurate Cen-Vi-

Ro's assertion (letter of June 10,.
1965,Exh. SN, p. 15) that a certain
number of rocky bells is inherent in
manufacturing concrete pipe by
spinning methods.
'The record reflects that- 124 of
the 146 final rejects for' rocky
bells were manufactured prior to
May 15, 1965 (Exh. Q). Ten of
healed 'within seven days, we find. the final rejects for rocky bells'
Vere manufactured in September
infra under the heading of "Testing
Criteria"? that the contract placed. (approximately 1.4 percent of pipe

the burden of proof that dripping productions), 24' in November (appipes would heal on Cen-Yi-Ro. 0

proximately 2.4 percent of pipe-

;:
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production)', 37 in December 1964
(approximately 3.6 percent of pipe
production), four in January (approximately 0.28 percent), three in
Fdbruary (approximately 0.27 percent). three' in 'March (approximately 0.22 percent) and 13 in April
1965 (slightly over one: percent).
Final rejects for rocky bells, considered as evidenceof defects, manufactured in November and December of 1964 were, of course, very
substantial. However, the reject-defect rate for rocky bells declined
significantly during the following
three months, which is evidence that
corrective action was being taken to
reduce or elimiiate rocky bells.
Although we have considered that
each defect must be examined separately to determine if the record
establishes a cause and a corrective
action therefor,, we have noted an

a significant problem after May 15,

1965 (only 22 final rejects for such
reason were manufactured after
that date) and we find that repairs
to' rocky bells normally permissible
under the Concrete Manual could
not properly be refused after
May 15, 1965.

We have identified 23 pipes in the
Final Inventory of Rejected. Pipe
(Exh. 152) manufactured after
May 15,1965, for which the primary
reason for, rejection appears to
have been rocky bells. Three of these
pipes are indicated to have multiple
defects. Defective areas on two of
the pipes 66AB50X16, No. 8N and
19D, mfg. 11-16-65 and 12-31-65,

respectively) extended more than
one-quarter of the circumference of
the pipe (pp. 30 & 74, Vol. II, Exh.
40). One other pipe (72AB50, No.

6D, mfg. 1-28-66).' upon which the
defective area appears to extend
bells and slmp 'or fallouts (note less than one-quarter of the circum127, szpra). This relationship is ference had exposed steel in the
confirmed in part by tlie fact' that rocky area (p. 91,'Vol. II, Exh. 40).
final rejects for fallojits manufac- We conclude that Cen-Vi-Ro should
turied in January 1965 were 0.35 have been permitted to repair this
percent of pipe production 0.92 pipe. The rocky area on about eight
percent in February, 1.5 percent in of. a row of approximately sevenMarch and 0.5'percent in April teen 66-inch' pipes which were re.1965.;Weconclude that reject-defect jected for rocky. bells and fallouts
rates for' rocky bells and fallouts appears to extend more than onemay be combined for the purpose of _quarter of the circumference of the
determining the' question of "con- pipe (p. 42, Vol. III, Exh. 40).
tinuing failure to' take kIown cor- These pipes have not been identified
rective action" and' that these de- and it is not possible to determine
fects continued for a sfficient if they are included in the Final
period of time that Cen-Vi-Ro may Inventbry of Rejected Pipe. The exproperly be charged with such a tent of the rocky area on the remainfailure prior to May 15, 1965.There der of the pipes rejected for rocky
inverse relationship

between rockyt

is no evidence that rocky bells were

bells is not shown.
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Impact damage to bells and spigots, as the name implies, occurred
*duringhandling of the pipes. It can,not, of course, be doubted that there
isa known corrective action for npact damage, namely careful handling of the pipes. We note Mr. Herrera's testimony (Tr. 779) that he
thought Cen-Vi-Ro experienced unnecessary impact damage because he
didn~t think they should have had
any. We also note 'that if the delays
in pipe manufacture which forced
the suspension of laying operations
by the subcontractor, R. H. Fulton,
Iare Cen-Vi-Ro's responsibility, then
the resulting inventory of pipes and
increased handling which would
normally result in more impact
*damage are also Cen-Vi-Ro's ye'sponsibility. Nevertheless, and in
view of the provisions of the Concrete Manual, we conclude that it
would be uirealistic to expect the
total elimination of such damage on
a project involving the manufacture, test and installation of thousands of pipes.
There is also the matter, of increased handling due to hydrostatic
tests in excess of contract requirements. In a letter to Raymond International, Inc., dated July 2,
1965 (Cen-Vi-Ro Correspondence),
Mr. Hubbard expressed the opinion
that rejects norially expected, due
to accidental damage and other factors, should not exceed one-half of
one' percent. This letter was, of
course, written over one year after
production of pipes had coinmenced. Relating final rejects to the
months in which the pipes- were
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manufactured indicates that; only
one month (October, 1964) appears
to have been free of final rejects for
impact damage, Exh. 5Q). However, comparing pipe production in
particular months with the number
of pipes manufactured in those
months which were ultimately rejected for impact damage would
serve no useful purpose, since rejection did not necessarily occur as
the pipes were produced and the
record does not support the view
that the majority of impact damage
occurred during or immediately
after the pipes were produced. The
170 final rejects for impact damage
constitute approximately 0.56 percent of the 30,133 pipes produced
under DC-6000. The evidence does
not establish any relationship between impact damage and other defects. We find that the record would
not support a finding that Cen-ViRo continually failed to take known
corrective action to eliminate or reduce impact damage.
From our examination of the
Final Inventory of Rejected Pipe
(Exh.

152), we identify

88 pipes-

rejected for broken or impact damaged bells, of which 13 have multiple defects (seven of which failed
hydrostatic tests), two additional
pipes failed, hydrostatic tests, one
pipe (66A75X20, No. 14D, mfg. 418-66) passed the test and five were
charged to Fulton. The pipe which
passed the test is on the list of identified pipes considered acceptable to
Dr. Davis. Photos indicate that the
damaged areas- on two pipes
(66AB50X16, No. 8D, mfg. 3-7-66;
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and 72AB50X20, No. D, mfg. 222-66) extend less than 450 of Ithe

circumference of the pipe and thus
were normally repairable in accordance with the Concrete Manual (pp.
96, 109, Vol. II, Exh. 40). As noted
below, the former pipe is on the list
of identified pipes considered acceptable by Dr. Davis. A Reject
Certification (Exh. 121) contains a
statement by the Cen-Vi-Ro representative that the. seepage from impact cracks on the second pipe could
be solved by minor repair. We accept this statement as accurate.
We also identify 72 pipes for
which the primary reason- for rejection was broken or iipact damaged spigots of which ten have
multiple defects (two of.these failed
hydrostatic tests), one additional
pipe failed the test, two pipes
(66AB5OX20, No. 6N and 4D, mfg.

12-7-64 and 12-3-65, respectively)
passed the hydrostatic test and four
pipes were charged to Fulton. A Reject Certification (Exh. 121) states
that the gasket groove on the former
pipe which passed the test was
broken "completely, ofi" for a distance of about ten inches. Photos
of seven of the rejected pipes are in
the record. With two exceptions,
the photos establish that the rejections were proper. While it appears
that the damaged area on one of the
pipes (72AB50, No. 9N, mfg.: 7-13-

65) extended for more than four
inches along the spigot gasket
groove, it is not clear that the break
was entirely through the shell (p.
70, Vol. I, Exh. 40). The other pipe
(66A25X20, No. 3D, mfg. 3-2-66)
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is indicated to have leaked on hydrostatic test at a slump area in the
spigot (p. 106, Vol. II, Exh. 40).
We conclude that Cen-Vi-Ro has
not shown that these pipes were
properly repairable.
During his March 1967inspectiona
Dr. Davis examined 16 pipes which
were rejected for impact damage of
which he considered that eight
should have been accepted.13 8 Five
pipes (one 54-inch and four 66-inch
of which one is 66-inch x 16-foot)

with broken or impact damage to
bells are on the list of identified
pipes considered acceptable b Dr.
Davis (Exh. 124 and 154). One of
the 66-inch pipes with a broken bell
failed two hydrostatic tests and one
66-inch pipe (66A75X20, No.

i4D,

mfg. 4-18-66) with a broken bell
passed the test. One of the pipes
considered acceptable by Dr. Davis
(66AB50X16, No. 8D, mfg. 3-766) has been identified previously as
included in the photographs (p. 96,
Vol. II, Eh. 40). The photo con"s Summary of Professor Davis' Comments
on Pipe (note 91, supra). The Final Inventory
of Rejected Pipe (xh. 152) lists broken bells
and spigots and impact damage to bells and
spigots as separate reasons for rejection. The
Concrete Manual also'freats broken bells and
impact damage separately. Dr. Davis apparently did not distinguish between broken bells
and impact damage since his summary does
not indicate that he inspected any pipes for
broken bells. Yet the list of identified pipes
which he considered acceptable (xh. 154)
contains two pipes rejected for broken bells.
Mr. Peckworth attributed broken bells primarily to impact damage (Tr. 106). Summaries of rejected pipes prepared by the Government do not distinguish between broken
bells and spigots and impact damage to bells
and spigots (xhs. 5Q and 55R).In view of
the above and since we regard permissible
repairs to broken bells and impact damage to
bells as comparable under the Manual, we are
justified In, treating the two defects similarly.
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firms that the damaged area of the Thirty of these are indicated to have
bell on this pipe extended less than been manufactured during the
450 of the circumference. Since the shakedown period. Thereafter, unGovernment refused to permit re- consolidated concrete other than in
pairs to impact damaged bells in gyro areas does not appear to have
accordance with the Concrete Man- been a significant problem. Final
ual we attach -little or no signifi- rejects for this reason taken as evicance to the fact that one of the dence of defects, averaged approxiidentified pipes failed two hydro- inately 0.22 percent of production
static tests.'We conclude that Cen- 'during the so-called crisis period of
Vi-Ro has established prima facie January through April 1965. The
that these five pipes were properly record rather' than supporting a
repairable under ' the Concrete finding of a continuing failure to
Manual.
take known corrective action to reDr. Davis examined 26 pipes re- duce or elininate unconsolidated
jected for rocky bells. He consid- concrete other than in gyro areas,
ered that four out of 26 or approxi- in our opinion supports the contrary
mlately .15 percent should have been

accepted with repair. However,
none of the pipes rejected for rocky
bells which he examined has been

identified.:
The record does not reveal any'
reason for uneionsolidation of concrete in barrels and.spigots. Since
-wehave found that unconsolidated
gyro area concrete was attributable
to a dampening of vibration at the
points where the gyro rings encircled the forms on the 20-foot spinner, it would seem logical to attribute uncoiisolidation in barrels' and
spigots to similar causes. H-owever,
-there does'not appear to be any correlation between the number of final
rejects 'for unconsolidated concrete
in barrels and spigots and final. rejects for gyro areas. The Governnient attributes

64 off the 67 final.

rejects for uncolnsolidated concrete
'in barrels-and spigots to the period
prior to ay 15., 1965 (Exh. 5Q).

conclusion. We so find.
We have identified 32 of the 67

final rejects for unconsolidated
areas in barrels or spigots as distinguished from gyro areas. Fifteen
of these pipes have multiple defects,
or are indicated to have been rejected by Cen-Vi-Ro (two of these
f ailed hydrostatic tests). One other
pipe (2AB50, No. 15N, ifg. 3-965) passed the hydrostatic test. We
conclude that Cen-Vi-Ro should
have been permitted to repair this
pipe. Dr. Davis does not appear to
have examined any 'pipes which
were rejected for this reason. None
of these pipes are included' in the
photographs of defective pipes.
Although'the contracting officer
does'not appear toliave specifically
considered unconsolidated concrete
other than gyro aeas as a reason
for rejection, it is clear that his intention was to deny Cen-Vi-Ro's
claims in their' entirety. We con-
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lude that remand to the contracting. Officer would serve no useful
purpose.

Decision
Directives and 'instructions in
effect as of April 30, 1965, provided

that pipes with imperfections or
damaged areas extending 'over six
inches in gasket area of bell would
be rejected. These instructions were
affirmed in the May'13 letter which
also provided that pipes with imperfectioiis or damaged areas exceeding four inches in gasket areas
of the spigot would be rejected.
Rocky bells result from insufficient concrete in the bell and are
otherwise referred to as unconsolidated or underfilled bells. Difficulty
in properly filling the bells appears
to be due primarily to the mix used
in the Cen-Vi-Ro process.'Although
it'is not altogether clear, we assume
that rocky bells' are normally repairable as rock pockets, exposed
steel or 'as rouglhness in the gasket
bearing areas of the bell in accordance with the Concrete Manual. In
any event, the; Bureau permitted
substantial repairs to rocky bells
prior to April 30,1965,and the Government's only argument that rocky
bells are not'repairable' appears to
be; based, on' en-Vi-Ro's alleged
failure to take "known' corrective
actioji." During 'the May 15 inven-
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ning methods, we have concluded
that there is a known corrective action for rocky' bells which Cen-ViRo either knew or is chargeable with
knowing, namely a properinix and
proper filling of the bell. We have
also found that rocky bells considered as defects were manufactured
for a sufficient period of time and in
sufficient quantities that Cen-Vi-Ro
may be found to have continually
failed to take that corrective action
prior to May 15,1965.After May 15,
1965, rocky bells were not a signifi-

cant problem and the record sup.ports the conclusion that corrective
action was taken to reduce rocky
bells after that date.
In early August 1965 the Bureau
relaxed the restriction in the May
13 letter and permitted the repair
of rocky bells which extended less
than one-quarter of the circumference of the pipe and did not extend
beyond reinforcing steel when
chipped out for repair. This relaxed
criteria was applied to previously
rejected pipes as well as current production and resulted in the acceptance of most, if not all, of the 233
pipes which were rejected for rocky
bells in the May 15 inventory. While
it is clear that not all rocky bells are
repairable and that the magnitude
and extent of the defect must be considered, the Manual permits the repair of exosed steel on the inside
tory, 'which was conducted in ac- of pipes 36 inches or larger in dicord'iace' with the May 13 letter, the ameter. It also contemplates' the; reBureau rejected 233'pipes for rocky pair of areas extending beyond reinbells'.'Although alimited number 'of forcing steel. We cannot 'say that
rocky' bells is-inherient in the manllu- limiting; restrictions o' repaid of
facture' of 'concrete pipe by spin- roky 'bellsto an air'ea less than 6ne-
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quarter of the circumference of the
bell was unreasonable; however, we
conclude that limiting repair of
rocky bells to areas which did not
'extend beyond ieinforcing steel was
not in accordance with the Manual.
-As pointed out ante, (note 88,
ipa) , 'Cen-Vi-iRo has largely
eschewed identification of particular pipes it considers were improp'erly rejected. A photo of one 2-inch
pipe having exp-osed'steel in the
rocky area reflects that the defective area on this pipe extended less
'than one-quarter of the ircumference. We find'that this pipe 'was improperly rejected.
The Bureau's instructions precluding repairs to damaged 'bells
that extend over six inches in gasket
areas clearly constituted a restriction on repairs to impact damaged
or broken bells-which are normally
repairable in accordance with the
Concrete Manual. There is no evi'dence that' these restrictions were
ever relaxed or changed in any way.
The evidence would not support a
finding that Cen-Vi-Ro continually
failed to take known corrective action to reduce or eliminate impact
damage. We have identified 88 final
rejects for broken or impact damageto bells of which 13 have multiple defects and five were charged to
R. H. Fulton, the pipe laying subcontractor. While a photo indicates
that a 72-inch pipe which was rejected for impact damage to the bell
leaked when hydrostatically tested,
we have accepted as-accurate a statement by. a Cen-Vi-Ro representative that the leakage could be cured
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by minor repair. In addition, Cen'Vi-Ro has identified and established
prima facie that five pipes (one 54inch and four 66-inch of which one
is 66-inch x 16-foot) examined by
Dr.. Davis which were rejected for
broken or impact damage to bells
.were properly repairable in accordance with the Concrete Manual. We
find that the rejection of these six
pipes was improper.
Since breaks oingasketed spigots
which are entirely throughthe shell
and into or beyond the gasket bearing area and which extend for more
than four inches around the circumference under the gasket are not
normally repairable under the Concrete Manual, it is not clear that Bureau instructions precluding repair
of imperfections or damage which
extend more than four inches in the
Spigot gasket area restricted repairs
allowable by the Manual. However,
read literally, the May 13letter precluded repairs to damaged or defective spigot gasket areas in excess of
four inches irrespective of whether
the break was through the shell. We
have identified 72 pipes rejected for
broken or impact damage to spigots. The extent, of the damaged
areas on the great majority of these
pipes is not shown. Photos of seven
o'f the rejected pipes are in the rec:ord. The photos support the conclusion that the rejection of five of the
pipes'was proper. Although two 66.inch x 20-foot pipes rejected for
broken spigots passed the hydrostatic test, ,other. evidence establishes that the rejection, of one of
these pipes was proper. We con-
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elude, that Cen-Vi-Ro has not carried its burden of proving that any
of these 72 pipes were improperly
rejected.
We have found that some unconsolidated concrete in barrel and
spigot areas of the pipe was normally repairable as rock pockets in
accordance with the Concrete Manual. 'The record would not support
a finding that Cen-Vi-Ro continu-,
ally failed to take known corrective
action to reduce or eliminate this
type of defect. We have. identified
32 of 67 final rejects for this reason
of which 15 have multiple defects
or were 'Cen-Vi-Ro rejects. There is
no evidence of the extent of unconsolidation on these pipes. One 72-

inch pipe is indicated to have passed
the hydrostatic test. We conclude
that Cen-Vi-Ro should have been
permitted to repair this pipe.
It is clear that the Bureau's restrictions on the repair of impact
damage to bells) and rock pockets
were not:. in accordance with the
:concrete Manual and thus constituted changes within the meaning
of the "hanges" clause. While not
so clear, the Bureau's. restrictions
on repair of damaged or defective
spigot gasket areas and its relaxed
criteria for the repair of rocky bells
were also' contrary to the Concrete
Manual. However, it is well settled
that the mere fact a change has been

in pipe barrels is sustained, as to
eight pipes, (one 5-inch, one 66inch x 16-foot, three 66-inch x 20foot and three 72-inch), which were
improperly rejected for unconsolidation, rocky and broken or impact
damage to bells and is otherwise
denied. !Cen-Vi-Rois 'entitled to an
equitable adjustment measured by
the cost of producing these pipes less
the cost of repair. The amount .of
the equitable adjustment will be determined infra.
*

t

: FaZlouits

In addition to sections of' the
specifications' previously

cited, re-

quiring that'pipes have an even interior surface, the Specifications
required that placing of concrete be
such as to assure satisfactory bond
between the concrete and the steel
(Subparagraph 67.e.(3), Specifications DC-6000), and that pipes
have circular and cylindrical inner
surfaces and be free from excessive
interior urface crazing an'd roughness (Subparagraphs

67.e. (2), and

j.(2)).
Cea-Vi-Ro contends that the provisions of the Concrete Manual pro,
viding for the repair of rock pockets
and exposed:steel on. the outside:of
any 'siie pipe'and on the'inside of
pipe 36 inches or larger in diameter

withoitany repaired area linita-

tion being specified means that most
tablish entitlement to additional fallouts are repairable. There is no
compensation Joseph Stem'Therer evidence of the area of fallout the
v. United States (note 116, supra). Bureau considered repa'irable prior
The :appeal as to 'bell and spigot to, April 30, 1965. Bureau instruct
defects and unconsolidated concrete tions in effect as of April 30, 1965
effected does not, without more, es-
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(note 26, squpra), which were reaffirmed in the May 13 letter, restricted repairs of falloufts to those
of one square foot or less.i;;
:
It appears that prior to May'15,
1965, a total of 116 pipes had been
rejected 'for fallouts of' which 42
had been rejected by Cen-Vi-Ro
(Exh. 59). The record does nt indicate the area of the fallouts ol
these pipes. During the May 15 inventory-which was conducted in accordance with the. criteria in the
May 13 letter, 214 pipes were rejected for fallouts in excess of one
square foot of which approximately
25 percent had been repaired.39 In
July. 1965 the Bureau relaxed the
criteria for the repair of fallouts so
that the matter of the permissible
repairable area was left more to the
judgment of the inspectors.'4 0 Although Mr. Lincoln testified that
the relaxation was because fewer
pipes with fallouts were being. encountered (Tr. 1895), the relaxation apparently applied to previously rejected pipe as well as current production.(Inspectors Daily
Report, dated July 22,1965) . There1s5 Tabulation, dated April 18, 1967 (Exh.
60). The tabulation'attached to memorandum,
dated May 27, 1965 (note 27, spra), indicates that 210 pipes were rejected for fallouts
in excess of one square foot during the May 15
inventory of which approximately 25 percent
had been repaired.
W Tr. 1288, 1289, 1894, 1895; Inspectors
Daily Report, dated July 22, 1965; memorandum of Bureau Meeting, dated July 9, 1965,
and Hubbard letter of August9, 1965, Cen-ViRo Correspondence. An. Inspectors Daily. Report, dated liy 16, 1965 (xh. 100), indicates
that the project.lengineer. expressed concern,
because the inspectors accepted a 54-Inch pipe
vth a repaired fallout three-feet' by' 1%ifeet
in area. Such actions would have: a natural
., i:
;
~:j:.; the
'
, .: ' .
, .-. ,
! _ .:
: I
tendency
to,: . fmake
inspectors
conservative

in deiding what was,repairable..

OF TE

JNTERIOR

[80 I.D.

after fallouts of approximately two
square feet were considered repair-

able.-4'It doesnot appear that this
limitation

was based on any evi-

dence of what Cen-Vi-Ro was capable of repairing. Despite the relaxation, tle Summary of 'Pipe Units
Reclaimed (Exh. 146) indicates
that onlyf 16 'pipes previously rejected for fallouts were accepted
during the reclaini program. However, since there were 205 final re-

jects for fallouts of which 26 are
indicated to have been manufactured after May 5, 1965, and the
record indicates there were 330
pipes rejected for fallouts as of May
15, 1965, we find that a minimum of

150 pipes previously rejected for
fallouts were ultimately accepted.
This is in accord with the contracting officer's finding

(pars. 42 anl

43, Findings of Fact). Although
Mr. Thomas testified that pipes with
repairs to fallouts were hydrostatically tested in order to test the repaired areas (Tr. 1399, 1400) the
Hydrostatic Test Study (Exh. 64)
does not indicate the number of tests
for such purpose.'
141We note, however, that photos of rejected
pipes manufactured after July of 965 continue: to reflect 54-inch and larger. diameter
pipes as being :"rejected for fallout in excess
of one square- foot." See, e.g., p. 141; Vol. I;
pp.-21, 28, 38, .43, 57,. 61, 72, 75 and 120,
Vol. II (Exh. 40). However, we.find that all
of the pipes shown in: these photographs are
not included-in the Final Inventory oflejected
Pipe (xh. 152). In addition, a note appended
to an Inspectors Daily Report, dated January 10, 1966, by Mr. Lincoln states that repair
of an eight-inch square area of a pipe upon
which concrete had been removed to the steel
for the* purpose of determining the water/
cement ratio was outside thel limits of acceptable iepairs 'in the specifications and the
Bay :13letter. : ' -*:- .
a '. .- i.::.a,'
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Dr. Davis testifed that; the one clude that the 2-square-foot limitasquare foot limitation was appro- tion was unduly restrictive and that
priate for pipes of only 36:inches in an area-up to a maximum of four
diameter, but that for a pipe 72 square feet. for a pipe 72 inches in
inches in diameter he would prob: diameter was reasonably repairable.
ably allow an, area of up to four Twenty-one of the final rejects for
square feet to be repaired (Deposi- fallouts were 72 inches in diameter
tion, p. 74). He stated that fallouts of which three were manufactured
usually occur immediately after the after May 15, 1965, 122 were 66
pipes were manufactured and that inches in diameter of which 21 were
the reinforcing steel would usually manufactured after May 15, 16 were
be exposed. This testimony has not 60 inches in diameter of which only
been rebutted. The.Board finds that one was manufactured after May
fallouts are normally repairable in 15, 1965, and 46 were 54 inches in
accordance with the Concrete Man- diameter all of which were manuual. We, therefore, reject the con- factured prior to May 15 (Exhs.
tracting officer'sfinding, which was 5R & 152).
based primarily on the conclusion
Dr., Davis examined 21 pipes rethe Concrete Manual was not appli- jected for fallouts of which he concable, that the Bureau's action in sidered that 15 were acceptable with
allowing repair of any fallouts was repairs (Exh. 2 of Deposition).
a matter of grace. However, it is Only one of these pipes (54AB50,
clear that the pernissible. area for No. 6D, mfg. 9-18-64) has been
the repair of fallouts varies depend- identified (Exh. 154). Although the
ing upon the size of the pipe and record does not establish the area of
that all fallouts are not repairable the fallout on this pipe, we conclude
notwithstanding the lack of a re- that Cen-Vi-Ro has' established
paired area limitation in the Con- prima facie that it was repairable in
crete Manual. The Bureau's action accordance with the Concrete Manin relaxing the repairable area of ual. However,'we find infra that
fallouts to approximately two Cen-Vi-Rois chargeable with a consquare feet constitutes a recognition tinuing. failure to take known corthat the one square foot limitation rective action to reduce or eliminate
was too restrictive.
fallouts prior to May 15, 1965,and
Since limiting the repairable area Cen-Vi-IRohas not established that
of fallouts to one square foot is ap- rejection of this pipe was improper.
propriate for pipes 36 inches in diAs we have seen, there were 116
ameter, we cannot say that the Bu- rejects for fallouts prior to May 15,
rean's action in limiting repairs of 1965. The Government attributes
fallouts to two square feet on pipes manufacture of 180 of the final reof 54 inches in diameter' was unrea- jects for fallouts to the period prior
sonable. However, as to pipes larger to May 15, 1965 (Exh. 5Q). Howthan 54 inches in diameter, we con- ever, 40 of the 180 are listed as hav-
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ing dates of manufacture illegible.
Sixty-seven of the final rejects for
fallouts were' manufactured during
the shakedown period. f the renmaining 73, definitely

manufac-

tured prior'to May 15, 1965,18 were
manufactured in September (approximately 2.5 percent of pipe production), ten in October' 1964 (approximately

1.1 percent

of pipe

Production), five in January 1965
'(approximately' 0.35 percent of
pipe production), ten in February
(approximately 0.9 percent of pipe
production), 21 in March (approximately 1.6 percent of pipe production) and ' seven in April 1965
(approximately 0.54 percent of pipe
production). Final-rejects for fallouts man-utfacturedin other months
do not appear to have constituted .
significant problem.
( In its letter of June 10, 1965
(Exh. 5 G), Cen-Vi-Ro stated "We
'seldomhave fallouts with our present mix," thereby conceding fallouts vere attributable primarily to
mix design. Mr. Lincoln testified
that fallouts were correctable by
machine operators and design of the
imix (Tr. 1892). Cen-Vi-Ro has
made no attempt to rebut this testimony. We have previously referred
to the inverse relationship between
fallouts and rocky bells.
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rective action. We further find that
this defect was sufficiently numerous and continued

for a sufficient

length of time that Cen-Vi-Ro may
be charged with a continuing failure to take that corrective action as
to pipes manufactured prior to May
15, 1965.However, fallouts were not
a significant problem after May 15,
1965, and Cen-Vi-Ro may not be
charged with a failure to take
known corrective action after that
date.
Our finding that Cen-Vi-Ro is
chargeable with a continuing failure to take known corrective action
to reduce or eliminate fallouts prior
to May 15, 1965, makes it necessary
that we consider the propriety of
the rejection of only those pipes
which were manufactured after
that date. We have identified 26
pipes manufactured after May 15
in the Final Inventory of Rejected
Pipe (Exh. 152) which appear to
have been rejected for fallouts.
Photos of eight of these pipes are in
the record (p. 141, Vol. I; pp. 4, 5,
38, 61, and 75, Vol. II, Exh. 40). In-

formation written in five of the
pipes states that the fallouts on
these pipes exceeded four square
feet. The area of the fallout on one
pipe (66B25 x 16, No. 2D, mfg. 921-65), which the caption indicates
f On the above evidence, we find
was rejected simply for a fallout in
that there is a corrective action that
Cen-Vi-Ro, as a reasonably skilled excess of one square. foot, is not
contractor, either knew or is charge- shown (p. 4, Vol. II, Exh. 40). Anable with knowing, namely,' the other pipe 66AB50 x 16, No. 2D,
proper mix and skilled operators, mfg. 8-20-65), which the photo inand that this defect was sufficiently dicates had a fallout one-half foot
serious that Cen-Vi-Ro cannot deny by 21/2 feet in area (p. 141, Vol I,
that it had a'problem requiring cor- Exh. 40) is stated to have three
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ets or exposed steel on the outside of
any size pipe, and on the inside of
(66B 25 x 20, No. ID, mfg. 9-22-65)
pipes 36 inches or larger in diamupon which the area of fallout does eter" in accordance with the Connot appear (p. 5, Vol. II). is indi- crete ManuaL However, not all fallcated to also have a broken spigot outs are repairable' and some limi(p. 19, Exh. 152).. We conclude that
tation on the repairable area of
the evidence establishes that one of fallouts is justified. The record indithese pipes (66B25 x 16, No. 2D, cates that 116 pipes, including 42
mfg. 9-21-65) which was stated to rejected by Cen-Vi-Ro, had been rebe rejected for a fallout in excess of jected for fallouts prior to the May!
one square foot was repairable in 15 inventory. The evidence does not
accordance with the Concrete indicate the area of fallout the BuManual.
reau permitted to be repaired prior
Of. the remaining 18 rejected toApril 30, 1965.
Beginning on April 30, 1965, the
pipes which were manufactured
after.May 15,1965, one pipe (66AB- Bureau restricted the repairable
50 x 16 No. 11N, mfg. 12-1465) is area of fallouts to one square foot or
indicated to have a fallout 12 inches less regardless of the size of the
pipe. During the May 15 inventory
by 46 inches in area (p. 16, Exh.
152). Since the fallout area on this 214 pipes were rejected for fallouts
pipe approaches the maximum area in excessof one square foot of which
considered repairable by Dr. Davis approximately 25 percent had been
repaired. After mid-July 1965, the
for a 72-inch pipe,' we conclude that
this pipe has not been shown to be Bureau permitted the repair of fallrepairable. Another pipe, (66AB50 outs up to-an area of approximately
x 20, No. 121, mfg. 11-4-65) is indi- two square feet. This revised criteria
cated to have a broken spigot in ad- was applied to pipes previously re-.
dition to a fallout (p. 34, Exh. 152). jected as well as to current product
One pipe -(66AB50 x 20, No. D, tion and resulted in the acceptance
mfg. 10-19-65) passed the- hydro- of 150 of the pipes previously restatic' test (p. 33, Exh. 152). A jected for fallouts.
The appropriate repairable area
Reject Certification (Exh. 121)
of
fallouts depends on the size of
states that the area of the fallout
the
pipe. A limitation on the repairon this pipe was 3½/-feet by 14inches
able
area to one square foot or less;
or in excessof four square feet. Cenis
proper
for pipes of 36 inches in
Vi-Ro has not shown that any of
diameter,
but
for pipes of 72 inches
these pipes were repairable.
in diameter an area of up to a maximum of four square feet may rea-: :t C
-;Decision
sonably be regarded as repairable.We have found that fallouts are It follows that the limitation of renormally repairable as "rock pock- pairable fallouts to one square foot
(p. 14, Exh.' 152). The third pipe
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or less in area irrespective of the
size of the pipe was a restriction on
repairs normally permissible under
the Manual. The Bureau by its action in increasing the permissible
repairable area of fallouts to approximately two square feet has
recognized that the one square foot
limitation was too restrictive. We
cannot say, however, that limiting
the repairable area of fallouts on 54inch diameter pipes to an area of
approximately two square feet was
unreasonable.
Fallouts are attributable to mix
design and machine operators and
Cen-Vi-Ro, as a reasonably skilled
contractor, is chargeable with
knowledge of the appropriate corrective action, namely having.proper mix and skilled machine operators. There is an inverse relationship
between fallouts and rocky bells and
we hold that these defects were sufficiently numerous and continued
for a sufficient period of time that
Cen-Vi-Ro may properly be held to
have continually failed to take
known corrective action prior to
May 15, 1965. It follows that restrictions on the repairable area of
fallouts on pipes manufactured
prior to May 15 was not improper.
The record establishes that corrective action to reduce or eliminate
fallouts was taken after May 15,
1965.X

;

'Dr. Davis considered that 15 of
21 pipes examined by him which
were rejected for fallouts were acceptable with repairs. Only one of
these pipes has been identified. Al-
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though we have found that. Cen-ViRo has established that the identified pipe was repairable in accordance with the Concrete Manual, this
pipe was manufactured during a
period in which Cen-Vi-Ro is
chargeable with; failure to take
known corrective action.
The 26 pipes rejected for fallouts
after May 15, 1965, were all larger
than 54 inches in diameter. We have
found that the repairable area limitation of approximately two square
feet for fallouts was improper as to
pipes larger than 54 inches in diameter. The evidence indicates the
area of the fallout on one 66-inch x
20-foot pipe manufactured after
May 15, 1965, was 1.25 square feet.
However, this pipe had two other
fallouts including one in the spigot.
The area of -fallout on one 66-inch x
16-foot pipe manufactured after
May 15 approached four square
feet.' A second 66-inch x 20-foot pipe
manufactured after May. 15, 1965,
passed the hydrostatic test. The
fallout on this pipe exceeded four
square feet. We conclude these pipes
were properly rejected.
A 66-inch x 16-foot pipe manufactured after May 15, 1965, was
simply rejected for a fallout in excess of one square foot. We conclude
that this pipe was repairable.
The appeal as to fallouts is sustained as to the one 66-inch x 16-foot
pipe, which was improperly rejected and is otherwise denied. Cens
Vi-Ro is entitled to an equitable adjustment for the cost of this pipe
less the cost of repair. The equitable
adjustment is determined nfra.
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Interior Seaing or Flaking of

the Bureau in inspecting pipes. did
not always distinguish between the
two conditions..
As we have seen, the specifications
While it appears that one or two
(Subparagraph 67.j.(2)) provided pipes which had or developed sealin part: "Pipe shall have cylindrical ing or flaking interiors as disinterior surfaces and shall be free tinguished -from bad interiors may
from fractures, ewcessive interior have been manufactured as.early as
surf ace crazing, and roughness." September of 1964 (Exh. 5Q; Exh.
(Italics supplied.).
152 Exh 2 of Notice of Appeal,
The cited subparagraph also pro- Exh. 6), we find that the great
vided in pertinent part:
majority of pipes which had or
Pipe manufactured, by a centrifugal
developed. these conditions were
spinning method shall be free from ex- manufactured during the period
cessive brush marks, that indicate hard
brushing of the interior surface for the late February through March of
removal of water and laitance, and which
will markedly affect the water-carrying
capacity of the finished pipeline.

The terms "scaling and flaking"
were used to describe two distinct
types of conditions on the interior
surfaces of the pipes: cracking and
actual flaking. The resident engineer
described scaling or flaking interiors
as ranging from surface cracking
on the inside of the pipes to pipes
in the storage yard in which a depth
of up to /4 of an inch, would crack,
curl and flake out of the pipes (Tr.
1909). Mr. Murray testified that
pipes which the Bureau regarded as
having unacceptable interiors fell
into two categories: half-moon
shrinkage cracks and actual flakmig.142 As will appear hereinafter,
142 Tr.
851. An informative discussion of
the two conditions of pipe interiors appears
on page two of Mr. ubbard's letter, dated
August 9, 1965 (Cen-Vi-Ro Correspondence)
wherein the interiors on a majority of the
pipes rejected for scaling or flaking are described as "more like a shrinkage crazing."
Mr. Franklin described bad interiors made on
the 16-foot spinner as "crescent cracks" (Tr.
635). See also Kiesel letter of July 26, 1965
(Cen-Vi-Ho Correspondence).

1965 (Tr. 851, 1099,1911,1912,1994,
2010; IEXh.
Q). Cracking, fre-

quently, if -not always, preceded
flaking and there is no doubt that
the condition on some of the pipes
was progressive (Tr. 731, 732, 769,
903, 1910, 1911; Inspectors Daily
1Report, dated May 26, 1965). Al-

though scaling or flaking sometimes
appeared in pipes on the rollaway,
that is, immediately after removal
from the steam curing tunnel (Tr.
1910; Inspectors Daily Reports,
dated March 22 and 23, 1965),
cracking most often developed into
flaking on pipes in the storage
yard.'4 3 The record reflects and we
.i Tr. 731, 732, 769, 903, 1910 and 1911.
L
Cen-Vi-Ro asserts that a certain amount of
surface crazing is normal in all concrete pipes
left exposed to the weather (letter of June 10,
1965, Exh. N, p. 15). However, we note the
provisions of Subparagraph67.o. of the specifieations which provides in part:
"Hauling and handling-Pipe shall not be
stored in the manufacturer's yard or at the
jobsite for an extended period of time under
conditions which would cause injurious drying
out of the concrete, Whenever necessary, in
order to prevent cracking of the concrete or
other objectionable effect of drying, stored
pipe shall be adequately protected by means
of shelter and application of water.
* *'

102

DECISIONS

OF THE

DEPARTMENT

find that flaking or scaling interiors
were the Bureau's principal cause
for concern:over the quality of the
pipe beginning in early March of
1965 (Tr. 1747,1994,1995), and was
the defect which led ultimately to
the issuance of the May 13 letter.
However, there is evidence, which
we accept as correct, that prior to
March of 1965 the Bureau did not
regard minor interior surface crack-

OF THE. INTERIOR
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by the Bureau were the primary
cause of flaking or scalinginteriors
We have previously referred to Mr..
Murray's testimony that the principal problem at the time of his arrival on the job in January'1965 was.
considered to be the production of
small diameter pipe. An Inspectors
Daily Report, dated January 5,
1965,reflects that 1,014small diameter pipes had been approved for

ing, and even some flaking as a

use while 1,129 had been manufac-

cause for rejection.144
'Cen-Vi-Ro asserts that the flaking interiors were caused by changes
in manufacturing methods made
necessary 'by the Bureau's enforcement of an erroneous interpretation
of the contract with respect to internal pipe diameters (Claim of
October 13, 1966, Exh. SM, p. A3;
Notice of Appeal, p. 23). While we
have ruled that the Bureau did not
misinterpret the contract as alleged
by Cen-Vi-Ro, we find that efforts
to reduce or eliminate production of
small diameter pipes as interpreted
-0 E
3

tured. The report states that CenVi-Ro was advised that it was
doubtful that anymore small diameter pipes would be approved. The
project engineer's letter of January 21, 1965 (xh. 14), expressing
concern that small diameter pipe
continued to be produced, heightened en-Vi-Ro's concern that it
would not be allowed to use such.
pipe (Tr. 887).
Mr. Murray asserted that in an
effort to avoid small diameter pipes,
the operators had been instructed
not to overfill the forms with the
~~~consequence
that the bores of the

1 The resident engineer testified that
cracks first observed were not considered
serious and that pipes with minor surface
cracking would not be a cause for concern
(Tr. 1910, 1911). Mr. flerrera asserted that
pipes with minor flaking or scaling were acceptable at one time (Tr. 732). An Inspectors
Daily Report, dated January 12, 1965, signed
by the chief plant inspector, questions whether
he should "AOK" pipes with several shrinkage cracks, but expresses doubt that he could
make a rejection stand. An Inspectors Daily
Report, dated March 23, 1965, states that
pipes coming out of the steam tunnel have
excessive laitance which flakes to a depth of
V4 to 1/2 inch but that the area is not great
enough to reject. A memorandum from the
assistant project engineer, dated February 18,
1965 (note 45, spra) states that there are
two types of interior surface crazing neither
of which appear severely detrimental to the
pipes and which would be a cause. for rejection 'only in case of a failure to take
"known corrective action."

pipes were contouredtoo straight,
and water and laitalce 145 which
surfaced during spinning operations couldnot be discharged(Tr.
841, 842). He conceded,however,
that it was possibleto make and
that Cen-Vi-Rohad in fact made
pipes that neither flakednor were
small diameteras interpreted by the

Bureau(Tr. 891,892).Mr. Herrera
explainedthat in the Cen-Vi-Ro
processit wasnormalto overfillthe
145Laitance is a scum composed of the finest
particles of cement, mostly calicum carbonate, which when dry constitutes a chalky
material having little strength (Tr. 178).
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form in the center and to rely on the
spiral effect of the, roller to distrib-

specification requirements as to wall
thickness (Tr. 825, 843, 844).. Mr.

Murray testified that any pipe you.
material (Tr. 812; accord, Tr. 177 spin has some laitance in it (Tr.,
(Peckworth) and Tr. 362 (Frank- 892). While it is not clear'whether
ute the concrete anid remove excess

lin)). Mr. ierrera stated that the this testimoy ;applied solely to
reason for the flaking was that the
inside pipe wall was completed by
material that should have been
wasted (Ti. 813). He attributed this
in principal part to underfilling the,
forms (Tr. 763). Mr. Hubbard
testified that the resident engineer
and the chief plant inspector sug-.
gested that Cen-Vi-Ro underfill or
pour less concrete in the forms (Tr.

pipes during the spinning operationt,
its accuracy appears to be recognized by the specification pfrovision
concerning freedom from excessive
brush marks' for removal of water
and laitance cited ante.
'Mr. Peckworth and Dr. Davis
testified that the poorest concrete
was always on the inside of spun
pipe (Tr. 126;; Deposition p. 75) .
1097, 1115, 1117). This testimony'
While Messrs.. Peckworth and Mcwas not denied.
Lean were asked and referred to
Mr. R. C. Borden, Bureau liaison other possible causes of scaling and
engineer, who visited Cen-Vi-Ro's flaking nteriors such as storage
plant during the period April 20 to under arid conditions,14 6 improper
23, 1965, was of the opinion that mix (too wet), dirty aggregates,14 7
scaling of interior pipe surf aces was improper curing, rapid temperature
caused by underfilling of the' forms
permitting entrapment of water and
S46
5ince we have found that cracking most
'cement between the end rings dur- often developed into flaking in the storage
yard, it would seem that storage conditions
ing spinning and Adeficiency in the. were a prime cause of flaking (see the prosand mix (Tr. 1690; Travel Report, visions of the specifications quoted in note
143, sura). I owever, the resident engineer
dated May 18, 1965,Ex h. 20). An testified as to Cen-Vi-Ro's. efforts to prevent
Inspectors Daily Report, dated flaking (coating the interior surfaces of the
pipes with a sealing compound and covering
April 14, 1965,states the belief that ends of some pipes and placing water inside
the tendency to aulderfill pipes was to preserve moist conditions) which apparently had little or no effect onethe flaking: and
a primary cause of mushy pipe in- indicated that belief the condition was athad been abandoned (Tr.
teriors. The Government's expert tributable to drying Dr.
Davis attributed craz-.
1914, 1915). While
underfilling
that
-witness testified
ing and flaking to a drying shrinkage assothe pipe in order to avoid small ciated with a wet mix, Mr. Peck-worth indicated' that it was unlikely drying would cause
diameters would likely result in an flaking (Tz. 150).
At the hearing and on Brief (pp. 66, 67),
excess of slurry on the inside of the
the Government emphasized Cen-Vi-Ro's alpipe (Tr. 2295). In this connection leged difficulties with aggregates and its
it should be noted that the practice change of aggregate suppliers. However, the
record supports the conclusion that aggre-'
of placing less concrete in the forms, gates used by Cen-Vi-Ro were within tolerreferred to as underfilling, did not dnees allowed by the specifications (Pars. 94'
1527

mean insufficient. concrete. to meet

and 95) :for deleterious materials
915, 916).

(Tr. 557,'
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changes, and inexperienced machine the May 15 inventory (Exh. 59). It
operators (Tr. 176-180, 2287), we' will be recalled that numbered parathink it significant that 106 final re- graph 2 of the letter of May 13,
jects for scaling and bad interiors, 1965, required the rejection of all
were manufactured in February,. pipe with scaling or loose and weak
131 in March, and only eight in' interior surface material. As we
April 1965 (Exh. CQ). It thus ap- have seen, 2,240 pipes were rejected
pears that there is some merit to for scaling (tabulation attached. to
Cen-Vi-Ro's contention that the in- Memorandlun of May 27, 1965,note
cidence of pipes with severe scaling 27, suprat, reflects that 2,162 pipes
or flaking interiors declined at or were,rejected for bad interiors) durafter the time the Bureau relaxed ing the May 15 inventory of which
the criteria (April 12, 1965,note 72,- approximately 1 579 had previously
supra) for determinationof permis- been accepted. An explanatory note
sible internal pipe diameters and (Special Report, dated May 21,
that scaling or flaking interiors were 1965,note 24, supra) states that this
not a significant problem thereafter scaling or laking had developed
(Tr. 730, 841). We recognize that since the pipes were accepted. 40
there is evidencethat most pipe with
At a meeting with Cen-Vi-Ro
flaking interiors were manufactured representatives on May 26, 1965,
on the 20-foot spinner while most Cen-Vi-Ro was advised that a repipes with small diameters appear view would be made in the immedito have been manufactured on the, ate future of all pipes rejected for
16-foot spinner (Tr. 632, 674, 675, scaling (Tr. 1686; memorandum,
839; memorandum of October 27, dated May 27, 1965,note 27, spra;
1964,Exh. 8; Exh. 5R). The Board Travel Report of R. C. Borden,
finds that the practice of underfill- dated June 9, 1965,Exh. 23). While
ing the forms in order to avoid man- it appears that Mr. Borden, at the
ufacturing pipes with small diam- time of his second visit to the Ceneters resulted in excessive laitance. Vi-Ro plant (May 24 to 27, 1965),
being retained in the pipe and was participated in a limited review of
the principal cause of scaling or approximately 600 pipes rejected
for scaling (resulting in a deterflaking interiors.14 s
The record-reflects that 95 pipes national, Inc., state that pipes with poor inwere rejected for scaling prior to terior finish resulted from efforts to reduce
118The Government asserts that the alleged
relationship between sall
diameters and.
flaking or scaling interiors was first raised
by Cen-Vi-Ro representatives in a meeting
on August 25, 1966, which was after the
completion of pipe manufacture (memorandum, dated September 20, 1966, note 62,

supra). While the record does not reflect that
this relationship was raised with the Bureau
prior to the August 25 meeting, memoranda
written by Mr. Franklin to Raymond Inter-,

the number of small diameters (memoranda
of April 16 and May: 1, 1965, Cen-Vi-Ho
Correspondence).
105Reflecting obvious concern over the effect
of prior acceptance, the contracting officer determined that pipes with scaling or flaking interiors constituted latent defects inasmuch
as the scaling frequently progressed and its
ultimate extent could not be determined immediately after manufacture (Par. 51, 'Findings of Fact"). Cen-Vi-Ro admits that some
of the rejections for scaling or flaking interiors
relate to latentdefects (Exh. M, p. C5).
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mination that 12 ere acceptable
with the understanding that any
progression of the relatively minor
scaling would again be cause for
their rejection, Exh. 23), the immediate review of rejected flaking
or scaling pipe did not take place.
The Government asserts, and the
contracting officer found, that this
review was postponed at Cen-ViRo's request pending demonstration
of the Centriline Process for the repair of scaling or flaking pipe.150
'Cen-Vi-Ro denies requesting a delay

in the Bureau's consideration of rejected pipe and asserts that it had.
never intended to repair any but a
small quantity of the badly flaking
pipes by the Centriline Process (pp.
26 and 27, Notice of Appeal). The
project engineer testified that the
Bureau took a second look at rejected pipes with scaling interiors
at the time 'Cen-Vii-Rowanted them.
to look,' that is' after demonstration
of the Centriline Process (Tr.
2068). However somewhat inconsistently he also stated that the Bureau agreed to review scaling pipes
after the deterioration had stopped
(Tr. 2010)."
We find that the terms flaking
or scaling'were used by the Bureau
to describe two types of pipe interiors : cracking and actual flaking
'and that the Bureau frequently did
I50The Centrillne Process, which involved the
removal of weak material by' a high velocity
jet of water and installation of a thin mortar
lining wasidemonstrated during the week of
'July 19, 1965 (Tri 752,'1915; Inspectors Daily
Reports, dated: July 19, 20, and 22, 1965,
Notes on Meeting of July 24, 1965,i note 46,
.supra).,The: process was considered unacceptablelbytheBureau. i 1? z
i

INC.

not distinguish between the two conditions. We note'Mr. Rippon's testimony that the Bureau did not accept flaking. pipe because "we
wanted to see if we got a progressive failure as it stood out there in
the yard" (Tr. 1755). The contracting officer found that interior scaling was a Tatent defect the evidence

of or the ultimate extent of which
most frequently could not be determined immediately after manufacture but only after an extended period of storage in the yard (par. 48,
FFindings of Fact). We also note the
statements attributed to Messrs.
Crane and Rippon at the July 24,
1965, meeting that the Bureau
would reexamine previously rejected pipe with minor scaling and/
or surface cracking. In addition,
Mr. Ryland of the Bureau's Denver
Officeis quoted as stating that Bureau inspectors had been instructed
'to be conservative in the acceptance
of pipe with minor scaling or
cracked interiors because of the possibility of the cracking or scaling

progressing further and'that it was
obvious from the present inspection
there had been little if any, further
development in many of the pipe
sections (Notes on Meeting of
July 24, 1965, note 46, spra). The
resident engineer testified that the
instructions to- be conservative in
the acceptance. of pipe, -with flaky
interiors had been given him by the
project engineer and that conserva-

tive to him meant "not to accept"
(Tr. 1L956).

The Board finds that the Bureau's
concern that the scaling would pro-
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gress (i.e., that cracking would de- flaking but had minor interior survelop into flaking) precludedirm- fa6e cracking and that these pipes
mediate acceptance of the pipe re- were rejected because of the Bujected for cracking *or flaking 1
reau's concern the cracking would
and that the Centriline Process was develop into flaking which did not,
intended for repair of only those in fact, occur. The resident engineer
pipes with actual flaking.152 While testified that some of the pipes rethe Government emphasizes that
ected during the May 15 inventory
Cen-Vi-Ro was told on several oc-

were subsequently accepted because

casions to locate pipes they consid- the scaling had not progressed to
ered could be reclaimed and that the the point it was detrimental to the
Bureau would look. at these pipes pipe (Tr. 1916). It is clear that the
(Brief, pp.- 57, 58) the project engi- Bureau reversed its position as to
ieer testified this -did not involve the acceptability of much of this
pipes -with flaky interiors (Tr. pipe.153As noted ante, 1,920 of the
pipes previously rejected for scal2018).
We find that approximately 1,579 ing or flaking (the Summary of
of the pipes rejected for scaling or Pipe Units Reclaimed, Exh. 146,
flaking during the May 15 inven- puts the figure at 1,919). were actory had previously been accepted. cepted during the reclaim program.
Although an explanatory note writ- While the project engineer exten at the ime states that the scal- pressed the opinion that the reing or flaking. had developed since claimed pipe did not comply with
the pipes were. accepted, there can the specifications (Tr. 2023), and
be no doubt that the interiors on a the extent of repairs, if any, to these
majority of these pipes could not pipes prior to their acceptance or
properly be regarded as scaling or reacceptance is not clear, we think
it significant that 1,013of the pipes
151 Mr. Borden's 'testimony makes it clear
that the Bureau had decided prior to the
previously rejected for scaling were
meeting of July 24, 1965, to accept pipes
accepted in September 1965 (Exh.
with minor flaking if the flaking did not
progress (Tr. 1707, 1708).
146). This indicates that it is highly
152We think it significant that letters concerning the Centriline Process written by Cen- unlikely that any: substantial reVi-Ro to, Raymond International, Inc. (letters
of June 4 and 25, 1965, en-Vi-Ro Correspond*ence) refer only: to pipes rejected for flaky
interiors while at approximately the same time
Mr. Ilubbard is quoted as saying he intended
trying to convince the project engineer that
pipes with moon shaped cracks were acceptable
*(Inspectors Daily Report, dated June 24,
1965). Cen-Vi-Ro. was-clearly aware of the
two types of interior pipe conditions. We recog-niie' that the' statement to the effect that if
fCen-Vi-Ro could, sell Centrilin
to the ureau, it stood to recover nearly 1,800, sections
of pipe (letter of July 12, 1965, Cen-Vi-Ro
Correspondence): is-sone evidence that-&the
'Centriline Process was intended to apply to
all pipes rejected for c6racking'or. scaling.'

I ,,

pairs were eflected to these pipes.154
152Notes of Meeting of July 24, 1965, note
46, s.re. See also Hubbard letter of August 9,
1965, and Kiesel 'letter of July 26, 1965 (note

142, spra),j the latter of which states that

Messrs. Rippon and Ryland of the Bureau's
Denver ofce agreed that "crescent'shrinkage
cracks" were acceptable aslong as there is no

flaking.
15

': - . - i

'

-

'

hAn Inspectors' Daily Report dated-July 22,
1965, signed by the chief plant inspector, stites
that Messrs.' Crane, Ryland' and Rippon examined, minor flaking. 54-inch pipe (umber not

stated) aif&states the writer's conclusionthat
these pipes would be acceltablbiwithoiit

re-

APPEALS OF CENi-VI-RO OF TEXAS,9 INC.
. I >February
7, 1973

29]'

The project engineer testified that
tscalings pipes were accepted after
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contracting officerfound that .252of
these were rejected because of scal-

ing or flaking interiors (par. 50,
method of repair and the resident Findings of Fact). Our count of the
engineer indicated that a majority Final Inventory .of Rejected.Pipe
,of these pipes required some repair (Exh. 152) indicates 110final rejec(Tr. 2019, 1957). The resident en- tions for bad interiors and 243 final
gmeer further' stated that pipes rejections for scaling or flaky intewith flaking could not be used with- riors.L55It appears that 49 of 55 rejections for scaling and bad inteout repair (Tr. 1913).
The resident engineer's testimony riors manufactured up to and inthat a majority of these pipes re- cluding December 31,1964, were for
quired some repair must be viewed bad interiors rather than flaking or
in the light of Mr. Herrera's state- scaling. interiors (Exh. 152). It
-ment that every pipe, perfect as it further appears that four out of
'may be, needs some repair which he thirteen final rejections for scaling
referred to as manicuring (Tr. 735). or flaking and bad interiors manuMr. Peckworth stated that in many factured in January 1965 were for
fconcrete] pipe plants every piece bad interiors and that eighteen of
of pipe is repaired in some particu- 106 final rejections for these reasons
lar and that 90 percent of the [con- manufactured in February '1965
,crete] pipe that comes out of some were for bad interiors. There were
yards has some repair (Tr. 259, 131 final rejections for scaling or
260). The contracting officer found flaking and bad interiors manufacthat 620 54-inch pipes (A25, B25 tured in March 1965 of which nine
and ABO0) were found acceptable were rejected for bad interiors.
after the extent of scaling had been Based on the foregoing, the Board
determined (par. 53, Findings of finds that the peak months for the
production of pipes with flaking or
Fact).
The Comparison of Rejected Pipe scaling interiors were late February
Remaining in Pipe Yard on June and March 1965.This finding is con20, 1966,to Total Production (Exh. firmed by a chart prepared by ap5Q) reflects a total of 352 rejections pellant which compares the producfor scaling and bad interiors. There tion of small diameter pipe and bad
is no breakdown of the number of interiors (Exh. 2 of Notice of Appipes rejected for each reason. The peal, Exh. 6).
The breakdown of pipes examined
by Dr. Davis- (Exh. 2 of
pairs. An Inspectors' Daily Report, dated
August 3, 1965, reflects the examination of
Deposition)
indicates that he ex142 34ABR0,and 54B25 pipe and 'states that
31.
pipes,
rejected for bad
amined
111 54AB50 and seven 54B25 pipes were
Cen-Vi-Ro

-developed

an

epoxy

'either O.1. as is or with minor cleanup
and/or epoxy' repair. It appears that repair
,of 54-inch reclaim pipes did not commence

untll S6p'teie

1463

Iielort of even date),.

(Inspector'sI Daily
'"'

' Again based on the assumption that where
multiple reasons for rejection are stated, the
first represents the primary, reason for rejec-
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interiors of which eleven were considered acceptable with repairs and
twenty were considered to be properly rejected. He'apparently made
no distinction between pipes rejected' for scaling or flaking interiors and those rejected for bad interiors since the list of identified
pipes he considered acceptable
(Exh. 154) includes two pipes rejected for flaky interiors and four
rejected for bad'interiors. Although
it is clear that the Bureau treated
bad interiors and scaling or flaking
interiors as separate causes for rejection, the record is not clear as to
the types of conditions constituting
bad interiors or what were the
causes of this defect or defects. In
its letterof June 10, 1965 (note 143,
supra), Cen-Vi-Ro referred to the
repair of localized scaling that occasionally occurs as provided in the
'contract specifications. The reference is to the Concrete Manual and
apparently to the provisions (Section 137. (c), Preparation of Imperfections for Repair) providing for
the removal of unsound or imperfect concrete.'

OF THE
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and should have been accepted (Notice of Appeal, pp. 23-27). Accordingly, we conclude that to the extent
the Government permitted the repair of pipes with actual flaking, it
did so as a matter of grace rather
than of contractual right. This
holding makes it unnecessary to
consider the question of Cen-ViRo's alleged failure to take known
corrective action to reduce or eliminate flaking interiors.
Decision
The specifications as we have seen

do not prohibit 'all interior surface
crazing but only that deemed excessive. Among. the definitions of
"craze" is "to shatter" and in the
field of pottery "craze" is defined as

"minute cracks on the surface of the
glaze."

156

Obviously,

"excessive

crazing" is a matter of judgment.
Construing specifications with similar general language we have regarded the conduct of the parties
prior to the dispute as of primary
importance.5 7 Here we have found
that the Bureau did not regard interior surface cracking and even

However, we think that this provision is applicable only to the re- some flaking as a cause for rejecpair of normally repairable defects tion when these conditions were
as listed in 'the Manual and may not first observed. We have also found
that although cracking degenerated
be construed as authorizing the repair of defects not so' listed. While into actual flaking on some of the
Cen-Vi-Ro asserts that' most flak- pipes, 'it was the Bureau's concern
ing was of a minor nature and easily that this degeneration might occur
repairable, it' cites nto provision of on all pipes that led to the rejection
the 'Concrete Manual authorizing of 2,240 pipe units for scaling dur.
such repairs and it is clear that the ing the May 15 inventory of which

primary thrust of this aspectof its
claim is that most of the pipes complied 'with'' contract "requirements

ils Webster's New International Dictionary,
2nd EdionL
,~16 Comspec.(a Jointventura),ICA-573-666 (note 43, sajpra).
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approximately 1,579had previously
been accepted. Bureau personnel at
the time characterized the interiors
of many of the pipes rejected for
scaling' as "minor interior surface
cracking" and reversed their position as to the acceptability of these
pipes when it became evident the
cracking was not progressive. We

think it evident that 'conforming
materials may not properly be rejected out of concern that the materials may degenerate into an
unacceptable status at an unspecified future date.'5 8

ground. We have determined that it
is unlikely that any substantial repairs were effected to 1,013of these
pipes which were reaccepted in
September of 1965. We conclude
that these' pipes should not have
been rejected.,
The appeal as to scaling or
flaking pipe is sustained as to disruptiol costs associated with the
interim Wrongful rejection of 1,01o
pipes and is otherwise denied. The
amount of the equitable adjustment
will be determined in a subsequent
portion of this opinion.

The next question is the number
Claim for Surplus Cages
of such pipe which were improperly
rejected. The contracting officer
By letter, dated May 10, 1966
found that 620 pipes (54A25, B25
(Exh. 5J), Cen-Vi-Ro submitted a
and ABSO) rejected during the claim in.the
amount of $525591.05
May 15 inventory were accepted
for 364 .54AB50 surplus cages. The
after the extent of scaling had been letter alleged that 24 54A25, 185
determined. We have treated simi- 54B25 and 670 .54AB'50 pipes were
lar findings of the contracting offirejected during the May 15 invencer as evidentiary admissions where tory. The Government's tabulation
not rebutted..59

However, we need

not predicate our decision on that
Or as stated by Cen-Vi-Ro, "The Governmienthas a right to reject 'a pipe unit because
of an alleged latent defect but if the Government's judgment proves to be wrong [and
there is no rejectable defect, latent or otherwise], then the Government must bear .the
burden of its error." Notice of Appeal, p. 24.
Of. MsannChemical Laboratorfes, In. v. United
States, .182 F. Supp. 40 (D.C. Mass., 1960),
(Government's delay in accepting water purification 'tablets'until' an independent analysis
revealed that brown.spots on, tablets were not
detrimental held reasonable and not a breach
of contract.) The distinguishing factor is that
the brown spots were aforeign condition while
the instant contract did not prohibit all
crazing but only that deemed excessive.
'i'Ro1y L3.atch tt, I cA-826-2'70 (February.26,, 1971), 71,1 BCA par; 8722; Steenberg' ConstructiohCompany, ICA 520-10-65
-(May8, 1972),'79 I.D. 158, 211; 72-1 BCApar.
9459 at 43, 967.,
,
258

497-456-73-6

(Exh. 60) confirms that 879 54-inch
pipes of the listed classes were re-

jected for all 'causes during the
May 15inventory. The letter stated
that appellant began the lanufacture of replacement steel cages on
June 8, 1965, for 54AB50 pipes
(which cages could also be used for

54A25.and '54B25 classes of pipe),
and that the Bureau's acceptance of
over 400 of these pipes after manufacture of replacelent cages had
been completed resultedfin a surplus
of 364 54ABSQ cages&e0As we have
"16 Photos
of wasted reinforcing steel and
completed cages appear on p. 46, Voluflf III,
Exsh.IQ. t
- -'-: -::
:' ':
i; :.:
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seen in- connection with the claim
for scaling and flaking interiors, the
contracting officer found that 620
54-inch pipe of the listed classes
-were accepted after the extent of
scaling had been determined.]
The claim was computed on the
basis that there were 270,561pounds
of steel in, the surplus cages which
had a completed value of $.15 per
pound. Mr. Peterson, who was
principally responsible for the
computation of Cen-Vi-Ro's claims,
testified that $.15 a pound represented the cost of the cages shown
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placement. cages for an extended
period of time on the assumption
that a portion of the rejected pipe
might eventually be accepted. It is
true that Messrs. Murray and Herrera admitted that they considered
a percentage (Mr. Herrera indicated that he thought up to 25 percent of the pipe rejected in the May
15 inventory would be reclaimed
with minor repair) of the rejected
pipe would ultimately be accepted
(Tr. 735, 749, 780, 885). Examina-

tion of the contract (Exh. 1) indicates that in excess of 4,900 54-inch
of the listed classes were repipes
on Ceni-Vi-Ro's books (Tr. 1007,
for DC-6000. A tabulation
quired
1078). After allowing a' salvage
a memorandum from the
attachedto
credit of $.005per pound, the direct
dated March 8,
'engineer,
resident
loss was computed at $39,231.35. To
this

figure,

Cen-Vi-Ro

added

a

lump sum of $6,500 for disruption

1965 (Exh. 16), reflects that 2,425
pipes (54A25, B25 and ABS0) were

required to meet pipe laying rechine changeovers, rehandling of quirements through July 31, 1965.
cages, steel, etc., and 15 percent for While the tabulation indicates that
550pipes in excessof laying requireoverhead and profit..
ments through July (laying requireThe' contracting officer emphaments for' this size and classes of
sized the fact that Cen-Vi-Ro reppipe beyond July are not stated)
resentatives were advised that the had been manufactured, 172 of these
Bureau would review pipes rejected
pipes had been rejected prior to May
for scaling, found that Cen-Vi-Ro
15e 1965 (Exh. 59). As we have
requested delay of this review pendfound, 879 additional-pipes of this
ing.demonstration of the Centriline size in these classes were rejected
Process and denied the' claim for the
during the, May 15 inventory. The
reason that Cen-vi-Ro's proceeding Board finds that' Cen-Vi-Ro's deciwith cage manufacture under such
sion to resume manufacture of cages
circumstances was a voluntary and for these pipes was reasonable.
of production

schedules, cage ma*

unnecessary act.

Gen-Vi-Ro cites paragraphs (b)
and (c) of Clause 10, Inspection
and Acceptance, 'requiring it, to
promptly replace rejected material

or workrninshipiand-allges that it
could not delay manufacture of re-

Decisioni
Sine

e have:found that Cen-Vi-

Ro's 'decision to resume Rmanufacture of '54AB50 cages was reasonable, the issue is whether at le'ast'364
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54-inch pipes (classes A25, B25, and

AB50): rejected during the May 15
inventory complied with the specifications. In view,of our finding that
1,013 pipes were, wrongfully rejected during the May 15 inventory,
we have no hesitation in answering
this question in the affirmative.
We accept Cen-Vi-Ro's direct cost
figure for these 'cages less the $.005
per pound salvage credit. However,
there is no evidence to support the
lump' sum of $6,500 claimed for disruption of production schedules, rehandling of cages, steel and etc. The

Among the defects normally repairable in accordance with the
Concrete Manual is: "3. Roughness
due to forim-joint leakage."
Paragraph (h) of Section 137 of
the Concrete Manual provides in

part:
Occasional pipe having lesser repairs
capable of affecting the performance of

the pipe if the repairs are not sound shall
be tested to assure the security of such

typical'esser repairs.

While it is possible that somefinal
rejects for seam joint roughness"are
included in the 91 final rejects for
appeal as to surplus cages is sus- miscellaneous reason (Cen-Vi-Ro's
tained in the amount of $39,231.35. tabulation of 1,744 final rejects'inThe matter of overhead and profit cludes 63 for miscellaneous reasons,
Exh. N, p. 10), there is no evidence
is considered infra.
that this is so. Our examination of
the Final Inventory of Rejected
Seanms
Pipe (Exh. 152) reveals a total of
This aspect of the claim involves eight pipes where bad seams or seam
pipes with grout leakage at form leaks were listed as among the reaseams. In addition to provisions of sons for rejection. None of the identhe specifications quoted previously tified pipes examined by' Dr. Davis
providing for adequate repair of (Exh. 154) list seam leaks or bad
forms and for discarding defective seams as a cause for rejection.
forms (note 126, supra), 'SubparaSince Cen-Vi-Ro's claims under
graph 67.e.(2) of' the specifications this heading appear to be limited to
provided in pertinent part:
alleged excessive testing;on pipes
All forms shall be sufficiently tight with
suitable gaskets provided at all form
joints and gates to prevent leakage of

mortar.

Paragraph 4 of the resident engineer's 'memorandum of May' 24,
1965, provided:'
4. Grout leakage at seams may be repaired 'before tests' are made if cracks
are not evident after all defective' concrete is removed." The repaired pibe will
be rejected if it fails td pass' the required

test.

'

-

9

with repairs at seams, we vill con-

sider this aspect of the claim under
the heading "Testing Criteria."
Core Hoes

D

This claim involves pipes in which
holes were drilled to obtain 'samples
of concrete. It will be recalled tha't
the chief plant inspector's memorandum ofMarch'31,

1966. (note 29,

'supra),..required the rej'ecti6n' of
pipes with more than two repaired
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core holes. Pipes with two repaired
core holes were acceptable if the
core holes were more than six feet
apart and if the pipe passed the hydrostatic test. In itt letter of protest,
dated April

18, 1966 (note
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cated to have six core holes and a
bad interior (6AB50 x 20, No.
13D, mfg. 3-3-65) and one is indicated to have five core holes and a

flaky interior (66AB50 x 16, No. 9N,
:11, mfg. 6-8-65.). The remaining pipe

supra) Cen-Vi-Ro 'conceded that
the Concrete Manual did not provide for the repair of core holes but
alleged that it had for many years
made a practice of repairing such
holes regardless of their position in
the pipe. The project engineer's reply. of May 9, 1966 (note 111,
supra), stated flatly that pipes in
which core holes had been drilled to
obtain samples could not. be

(54B75, No. 3N, mfg. 6-4-65) is indicated simply to have been cored
and also to have a rocky bell.

Decision

Cen-Vi-Ro concedes there is no
provision of the Concrete Manual or
the specifications providing for the
repair of core holes. However, CenVi-Ro asserts: that it is industry
practice to permit the repair of such
accepted.
holes without testing. While there
3nfnthe. Appendix to its claim is no doubt that industry practice
(Exh. 5N, p. 9), Cen-Vi-Ro admits may properly be applied to deterthat neither the specifications nor mine the meaning of contract lanthe Concrete Manual provide for guage notwithstanding that the conthe repair of pipes with core holes. tract is unambiguous1o1we do not
-However, Cen-Vi-Ro asserts .that it think that such trade practice even
is industry practice to allow the re- if it existed, would in the circunpair of such pipe without testing. stances present here, justify a holdThere is no evidence to support this ing that all core holes were repairassertion.
able. In any event, there is no evi* The contracting officerfound that dence of such a practice. It follows
no pipes. were rejected in accord- that the claim with respect to core
ance with the criteria in the chief holes must be and hereby is denied.
plant inspector's memorandum
Testing critenra
(par. 61, Findings of Fact). He determined .that one pipe with two
The contract (Subparagraph
core holes was downgraded because
67i.
(1)) required hydrostatic presof leaks at the repaired area on hysure
tests in each test period on one
drotest and that only one pipe with
percent,
but not less than, one pipe
six core holes was rejected for core
unit
of
each
size and class of pipe,
:holes. We find, only three pipes in
and
hydrostatic.
joint tests on one-the: Final :Inventory. of* Rejected
Pipe (Exh. 152) in whichcoreholes
Ghol8on, Bear& ; JHomes: elni8trutio#
G
are listed. as among the reasons for Company v. United State8, 173 Ct. Cl. 374
(1,965) WRB orporation, et a, v. United
rejection. Oineofthese pipes-is indi- State8, 183 Ct. Cl. 409 (1968).
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half percent,lbut not less than one ary to require a hydrotest on'every
joint, for each size and class of pipe.
The length of the test period, for the
purpose of selecting representative
pipe units for tests, was set at the
number of days the, plant of the
manufacturer was normally operated in. a calendar week. The
length of the test. period could be
reduced at the discretion of the con-

section of' concrete pressure pipe
(Tr. 2324, 2325). It is therefore
clear that by not requiring a hydrostatic test on each pipe, the Bureau
obtained a more economicalline and
accepted the risk, subject to rights
under the 'Inspection and Acceptance and Maintenance Warranty

tracting officer if there were a sig-

tive pipes might not be detected.
Cen-Vi-Ro contends that the Bureau consistently held the contractor to a standard of pipe quality
different from that called for by the
contract (Exh. 5L, p. 2; Exh. SM, p.
C2). Cen-Vi-Ro asserts that the Bureau refused to permit the repair
of many pipes which were repairable in accordance- with the Concrete Manual prior to hydrostatic
testing and thus achieved additional
depth in lot testing. We have found
that this assertion is correct as to
repairable rock pockets and longitudinal and circumferential cracks.
Cen-Vi-Ro complains that Bureau
representatives visually selected the
most questionable pipes to be tested
rather than using random sample
techniques. It is further alleged that
units were rejected arbitrarily or
were placed in limbo whereupon the
contractor had the burden of proving the pipes were satisfactory
which could only be done by a hydrostatic test (Notice of Appeal,
pp. 29-3). Cen-Vi-Ro further asserts the a Bureau inspectors were
inexperienced in concrete pipe, that
the project engineer and the chief
plant inspector had previously been
associated with a prior contract of

nificant change in the materials
used in the pipe, in the mix proportions, in production procedures or if
there were numerous shutdowns of
the pipe manufacturer's plant due
to failures of the plant or equipment. Tie specifications (Subparagraph 67.1.(2)) required that the
pipe be soaked at least three hours
uinder ten p.s.i. prior to conducting
the hydrostatic test. Pipes were to
be tested at 120 percent of the specified internal pressure of the class for
which the pipes were designed for
20 minutes and if the unit selected
as representative of the lot failed
the test (leaked or evidenced cracks
extending under pressure), the contractor was entitled to have two
other pipes selected by the contracting officerfrom the same lot tested.
If these pipes passed the test, referred to as check tests, the lot was
accepted. If either of these pipes
failed, the lot would not be accepted
until each pipe in the lot passed the
test.
It is, of course, more expensive to
require testing of each piece of pipe
(Tr. 165-1767). The Government's
expert witness, Mr. McLean, testified that it was normal and custom-

Clauses, that some flawed or defec-
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the Canadian River Project (Spe-

pipes with imperfections which

cifications No. 5863) wherein each

could not be represented by lot or

pipe was required to be tested and
that it was difficult for them to adjust to a contract requiring only lot
testing. It is furither allegedthat
contrary to the contract, Bureau mspectors substituted hydrostatic
testing for visual judgment and desired to have the maximum possible
number of pipes hydrotested.
According to Cen-Vi-Ro's figures, there were 1,680special hydro-

check tests (par. 6, Findings of
Fact). The Government has stipulated that no provision of the contract authorized special hydrostatic
tests (Tr. 343). This stipulation
must, of course, be viewed in the
light of the Govermnent's position
that the Concrete Manual'is not a
part of the contract. We note Mr.
Herrera's testimony that tests on
repaired, pipes in accordance with
the Concrete Manual were considered special hydro tests (Tr. 704,

static tests (Exh. 5N, p. 11). Cen-

Vi-Ro is apparently claiming the
cost of conducting 1,483 of these
tests. Government figures indicate
that there were 764 lots, 767 lot tests
of individual pipes of which 106
failed, 165 check tests representing
lots of which 38 failed, 95 check
tests of individual pipes of which 18
failed and 1,801 special hydrostatic
tests of which 821, or 45.6 percent,
resulted in f ailure.'62 The total number of hydrotests (lot, check and
special) was 3,171. As we have indicated ante, "special hydro" was
the name given to hydrostatic tests
other than lot tests which were not
required by the contract. The contracting officer found that special
hydro tests were permitted to be
performed by the Government on
: 2 Hydrostatic Test Study, Exh. 64. We
have some difficulty with the accuracy of this
percentage since it is based on adding into the
total of 1,589 special hydrostatic tests, the
total (212) of a column entitled "Repair and
Re-Hydro." Mr. Dale Powell, who prepared the
Study, testified that the 212 represented tests
in addition to the 1,589 (Tr. 1654); yet an
explanatory note appended to the Study states
that these were pipes which initially failed
hydro and that retests, if made, are indicated
in the failure column or in the "Downgraded
and accepted" colunn
-

705).

Cen-Vi-Ro computed its bid on
the basis that approximately three
percent of 30,000or 900 pipes would
be tested under DC-6000 and that
one test stand capable of testing two
63'
pipes at a time would be sufficient.1
In view of the fact that a plant for
the manufacture of the pipe had to
be constructed, that it is normal in
the operation of a newly constructed
plant to have a considerable period
elapse before satisfactory pipes are
produced (note l06,suprac) and in
view of the provisions of the contract requiring the testing of each
pipe in the lot if either of the check
tests resulted in failure, we think it
clear that the assumptions on which
the bid was based were too sanguine,
to say the least. As we have seen,
hydrostatic tests actually conducted
were approximately 31/2 times the
number contemplated at the time
the bid was prepared.
The riginal test equipment ca163 Tr. 337, 338, 635, 636. Working papers
upon which the bid was calculated are not
in the record.
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pable of testing' two pipes at a time,
proved to be inadequate. The heed
for additional hydrostatic testing
equipment-was apparent by October
of 1964 (Tr. 338, 526, 527, 680;

that Cen-Vi-Ro personnel on occasion mnarked
'pipe for special hgdvo
and that there was a relationship
between hydrostatic' tests and the
number of defective pipes (Tr. 534,.

memorandum, dated October 22 and

535)'. Testimony

idtter dated October 30,1964, Exhe.

personnel at times marked pipes for

8 and 9). Cen-Vi-Ro installed additional testing- equipment at a date
not certain from the record.
Mr. Franklin testified that the additional testing came about because
of special hydrotests (Tr. 339). He
stated that the practice originated
'at an early date in 'pipe production
on pipes which were not acceptable
to the Bureau based on visual examination 'and not finally rejected in
order that a determiiation of
whether the pipe was acceptable
could be iade. He further stated
that one of the purposes of special
hydrotests was to convince Bureau
inspectors that pipes with apparent
minor defects were sound (Tr. 340,
341). He conceded, however, that in
the initial stages of pipe production
special hydros were the result of a
joint effort by Cen-Vi-Ro and Bureau personnel, that such tests were
a means of determining the viability
of repaired pipes 164 and that some
'of the early special hydros were conducted at Cen-Vi-Ro's initiative
(Tr. 343, 529, 531)i He also admitted
164 The earliest indication of special hydrostatic tests is an Inspectors Daily Report,
dated June 27, 1964, which states that four
pipe joints were tested: one of which had a
patched bell, one had a slump patch, one had
minor repairs to bell and barrel and one had
drumimy aeas at gyro rings. Thereafter the
practice of marking pipes, for special hydro
is mentioned frequently' in Ispectors' Daily;
Reports.
:

that

Cen-Vi-RE

'special hydro was confirmed by Mr.

Herrera, Mr. Thomas, chief plant
inspector for the Bureau, and by
contemporaneous memoranda (Tr.
705, 1409, 1410; Inspectors

Daily'

Reports, dated May 4 and 11, 1965).
The Hydrostatic Test Study (note
162, supra) reflects that there were

a total of 42 pipes tested for Cen-ViRo quality control of which 15
failed the test. The Board finds that
Cen-Vi-Ro participated in and
agreed to the practice of conducting
special hydrostatic tests on otherwise doubtful pipes in the early
stages of production.
The chief plant inspector testified
that pipes upon which the Bureau
required special: hydrostatic tests
were pipes, with obvious defects
which would otherwise have been
rejected. 165 However, he also testi151 Tr. 1399, 1408. We note at least
three
instances of pipes marked for special hydro
because -of alleged improper cure (Inspectors
Daily Reports of August 31, September 2 and
Oetober 27, 1964). It is at least doubtful that
these pipes had obvious defects. In any event,
the test established by the contract for proper
cure' was compressive strength of concrete
cylinders. See also -Inspectors Daily Report,
dated November 20, 1964, which indicates
'pipes were subjected to special hydros because of being vibrated only during charging
of, the form and because of being spun while
the form was only one-half full of concrete. :A
memorandum, dated March 25, 1966, written
by Mr. Herrera, stated - that, although ' four
20-foot pipes manufactured on March 18, 1966,
passed hydrostatic: tests, the Bureau required
four more pipes of the quantity manufactured
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fled that the Bureau required special
hydros because they questioned the
seriousness of the defect and to give
the Bureau another means of judging the extent of the defect (Tr.
1400, 1511, 1512). As we have seen,

most pipes with gyro area concrete
were required to be tested as a con-

dition of their acceptance. If the
pipes passed the test they were generally accepted without the necssity of repairs unless the Bureau
questioned the structural soundness
of the pipe (Tr. 1400). The Government asserts that this resulted in
undoubted savings to Cen-Vi-Ro
(Brief, p. 89). The Bureau also required hydrostatic tests on pipes
with major repairs 'such as repairs
to bells and spigots, fallouts, impact
damage and longitudinal, and circumferential cracks in order to test
the repaired areas (Tr. 1399, 1400,
1412). If the repairs were properly
classified as major, this practice was,
of course, fully in accord with the
Concrete Manual.
An Inspectors Daily Report,
dated December 7, 1964, indicates
that 462 pipes had been marked for
special hydro as of that date, that
52 had passed and that there were
410 remaining to be tested. The
number of pipes requiring special
hydrostatic tests had increased to
583as of February 12, 1965 (mem-

OF THE
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pipes marked for special hydro had
increased to 668 as of May 14,.1965.
Page 4 of the 'Special Report, dated
May 21,1965 (note 24,supra), states
that 377 special hdro tests had
been conducted through May 15,
1965,.of which 178 resulted in-failure. The report also indicates that
there were 231 rejects for failure to
pass the- hydrostatic test out of a
total of 631 tests, including lot, special and retests, representing 2.17
percent of 10,639 pipes produced
through May 15, 1965. It appears
that the number f pipe marked for
special hydro was decreased to 404
as a result of the May 15 inventory
.(Tr. 1607,1608;tabulation attached
to memorandum, dated May 27,
1965, note 27, supra) Mr. Thomas
testified that the decrease came
about because, pipes previously
marked for special hydro were rejected (Tr. 1608). Of course, any
such decrease was temporary since
Cen-Vi-Ro was required to conduct
hydrostatic tests on many of the rejected pipes in order to obtain their
acceptance.

While

we have some

doubts in the matter, we accept as
accurate the number (1,801) of special hydrostatic tests shown on the
Hydrostatic Test Study '(note 162,
supra). There is no persuasive evidence of the number of these tests
which were for the purpose of testorandum, dated.February 18, 1965, ing major repairs. However, we note
note 45, supra). The Cumulative that Cen-Vi-Ro lists 153 special
Daily Pipe Record (note 59, hydros under D.C6000 as "repair
supra) reflects that the number of tests" (Exh. N, p. 11). Mr. Peteroi that date'to be hydrostatically tested be- son testified that these were tests on
cause one of the pipes developed a longitudinal
pipes with major repairs (Tr. 1008,
crack at 50-foot head after' the test period of
1009). This figure appears to be low
20 minutes had elapsed.
I
'
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based on 6en-Vi-Ro's evidence of- Inspectors Daily Report,' dated
pipes marked for major repairs as August 17, 1965, Exh. 100).
The project engineer also considof May 7, 1965 (note 59, supra). Results of these tests are not shown by ered that all pipe with circumferthe record.'
entially cracked spigots should be
As indicative of the Bureau's at- hydro-tested notwithstanding the
titude: of desiring the maximum crack appeared on only one sideof
amount of hydrostatic testing, iCen- the pipe and that test results on
Vi-Ro points to the testimony of Mr. pipes with this kind of defect manuHubbard that he was told by the factured recently had been good
project engineer in May of 1965that (Inspectors Daily Report, dated
if it was up to him all pipe sections * November 8, 1965). Another indicaon the job would be hydrotested tion of the Bureau's attitude toward
(Tr. 1097, 1118,1119). The project hydrostatic tests is that in a discusengineer testified that Mr. Hubbard sion concerning selection of pipes as
complained as to the great number representative of the lot for lot tests,
of hydrostatic tests and admitted in- Cen-Vi-Ro was advised that if the
quiring of Mr. Hubbard as to what best appearing pipe was selected, all
it would cost to hydrostatic-test all that appeared to be less than the
pipes (Tr. 2031). He stated that he best would be marked for special
did so because of concern over the hydro and that increasing the lot
large number of patched and re- test period would also result in
paired pipes being placed in the line. more special hydros (Inspectors
The memorandum from the assist- Daily Report, dated December 30,
ant project engineer dated Febru- 1964. See also note 165, svra.)
ary 18, 1965 (note 45, suprc), states
Mr. Franklin testified that Cenin part "Inspection appears ade- Vi-Ro's start-up problems were agquate and special hydros and repairs gravated by an excessive number of
should be requested to maintain con- special hydro tests (Tr. 349, 350).
trol of quality of finished pipe." A While he conceded that he made no
memorandum, signed by Mr. Her- written protest to the Bureau of the
rera, dated November 8, 1965 (Cen- practice of conducting special hyVi-Ro Correspondence), states that dro tests (Tr. 532), we find that he
inspection crews are needlessly se- verbally protested to the chief plant
lecting excessive joints for special inspector that the Bureau was rehydros. Mr. Hubbard was of the jecting and special hydroing too
same view (Tr. 1106). The project many pipes (Inspectors Daily Reengineer is reported to have advised port, dated September 17, 1964).
the chief plant inspector to mark Mr. Murray onfirmed that there
some pipe'for special hydro in order were verbal protests of a number of
to obtain a better check on the pipe special hydros (Tr. 846). It is,
since, several 20-foot pipes repre- therefore, clear that the Bureau was
senting lot tests had recently failed aware t a relatively early date in

118

DECISIONS

OF THE

DEPARTMENT

pipe production of Cen-Vi-Ro's dissatisfaction with- the large number
of hydrostatic tests; (Tr. 759, 2031;
memorandum dated. February -18,
1965, note 45, supra, Inspectors
Daily Reports, dated Februarv,6,
June 1, and29, 1965. See also Spe7
cial: Report, dated May,21, 1965,.
note 24, spra). Cen-Vi-Ro. recognized the practice; of conducting
'special hyrostatic tests when it requested reduction of the soak period for such pipe (letter of November 30, 1964, Exh. 12). Qen-Vi-Ro's
request.was approved by the Bu-,
reau in a. letter, dated December 30,
*1964 (Exh. 13). By, letter, dated
April 6, 1965 (Exh. 18),, Cen-Vi-Ro

requested approval to eliminate, at
-its:option, the soak period on all
Special hydrostatic test pipes. The
letter concluded with the following
'statement:
,*By eliminatingithe soak period, more
questionable pipe can be proven to be
adequate and meeting all spcification requirements.

OF THE
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10, 1965, which placed the Bureau
on notice. that

ered thatthe

Cen-Vi-Ro. consid-

letter o May 13 ef-

fected. changes to. the specl ications

and would increase contract 'costs.
lHowever,.Cen-Vi-Ro was responding directly to the Bureau's May 13
letter and the only reference to additional: testing in this letter is that.
all pipes having, shorter longitudinalf cracks, that is less tllan substan-

tially the full length of the pipe,
must be . hydrostatically' tested.
There is- no evidence that; Cen- i-

Ro was aware at this time of'.the
resident engineer's memorandum of'
May 24, 1965, to pipe inspectors, con-

cerning, special hydrostatic tests.. It
is, of course, clear that cen-Vi-Ro
complained it was required totest
far more' pipe than required by the
specifications, at the, meeting of
July

24, 1965 -(page 8, Notes on

Meetings note 46, supra). Cen-ViiRo ag.ain recognized the practice of

special hydrostatic testing. when it
protested what it regarded as a,
This request was approved by the seven-day time linit, on retesting
Bureau.' 6 6
f-ormerlyrejected pipes imposed by
It might be considered peculiar the chief plant inspecto's' memothat appellant did not specifically randum of March.31, 1966, which
raise the issue of excessive special pipes were being tested' as part of
hydrostatic tests in its letter of June the reclaim program to prove their
competence (letter of. April 18,
'6 Letter of May 19, 19 65 (Exh. 5F). While
1966, note 111, aupra). Since the
'Cen-Vi-Ito'srequest to eliminate the soak period was in terms limited to special hydro Bureau was clearly aware of Cenpipe, the project engineer testified (Tr. 2024)
Vi-3Ro's position that it was being
and the contracting officer found (par. 69,
Findings of Fact) that the waiver applied required to perform too many speto all hydrostatic tests. It apparently applied cial hydrostatic tests and since we
to RCP pipes under DC-6130 also. There is
some evidence that the elimination of the soak regard Cen-Vi-RKo'sletter of June
period contributed to the high incidence of
10,'1965, as sffi6iently broad to entest failures on pipes stored in the yard for
extended periods (errera memoranda, dated compass a claim for Iany alleged
March 23 and May 31, 1966, Cen-Vi-Ro
changes stemming -from the Bu-Correspondence).
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reau's May 13 letter (it is clear that
the resident engineer's memorandum of May 24 was based on the
May 13 letter), the Board finds that
Cen-Vi-Ro's failure to protest in
writing the number and practice of
special hydrostatic tests does not
preclude the assertion of the instant

claimnl:X

As high as 64 percent of pipes
subjected to special hydrostatic
tests for individual defects (gyro
area concrete) failed the tests while
45.6 percent of all pipes so tested
failed the tests (Hydrostatic Test
Study, Exh. 64). The study indi;cates that approximately 86 percent of tests on pipes representing
lots and 77 percent of pipes involved
in check tests passed the tests. The
Bureau has recognized that the failure rates would be higher if each
pipe was tested (p. 4, Special Report, note 24, supra). Cen-Vi-Ro, as
we have seen, objected to testimony
concerning test failures and by implication to the introduction of the
test study in the absence of a clear
definition of failure in the contract.
Cen-Vi-iRo's position

is based on

the final sentence of Subparagraph
67.i.(2) of the specifications which
provides that "Slow forming beads
of water that result in minor dripping which can be proven to seal
and dry within one week while
under the prescribed test pressure
will be considered acceptable." CenVi-Ro therefore asserts that pipes
7 It is noteworthy that none of the written
protests by Cen-Vi-Ro resulted in any written
modification of the May 13 letter and directives based thereon.

INC.

which would heal with seven days
cannot be classified as failures. 16 8

Because of limited test facilities,
Cen-Vi-Ro could not, as a practical
matter leave pipes-on the test stands
for extended periods of time (Tr.
866, 1104).-

We have little difficulty in concluding that Subparagraph 67.i.(2)
of the specification which provides
in part that pipes shall withstand

the specifiedinternal pressurefor at
least 20 minutes without cracking
and without leakage appearing on
the exterior surface establishes adequate criteria for determining failure. We also readily agree with CenVi-Ro that pipes which exhibited

minor dripping on the test stand
but which healed and ceased to drip
within one week were acceptable in-

sofar as hydrostatic tests are concerned.16 9 However, we think it
16'While the. Bureau occasionally accepted
pipes which dripped on the test stand on the
basis of a judgment the pipes would heal (Tr.
864, 865, 1406, 1407, 1853; Inspectors Daily
Report, dated January 18, 1965), as a general
rule such pipes were rejected unless they
healed while under the prescribed test pressure within a one-week period (Tr. 702, 865,
909, 1406; Inspectors Daily Report, dated
July 30, 1964).
9 By letter, dated January 20, 1965 (fur.
nished in response to the Board's call of
August 18, 1971), the Chief Engineer authorized the acceptance of pipes under Specifications DC-6000 in accordance with the final
sentence of Subparagraph 771. (2), Specifications DC-6130, which reads, "Where slow
forming beads of water result in minor dripping, the pressure may be released and the,
pipe unit may be retested within 1 week and
if no dripping is evident during retest, the
pipe unit may be accepted for use.,, The letter
described the requirement that the pipe remain
under pressure as unintended and unnecessary.
There is only fragmentary evidence (Inspectors Daily Report, dated August 30, 1965) of
any recognition of this authorization prior to
the chief plant inspector's memorandum of
March 31, 1966. (note.29, supra).:
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clear that whether pipes were tested
in accordance with the specification
as originally written or under the
Chief Engineer's, authorization
,(note,169,supra), the burden was
on Cen-Vi-Ro to demonstrate that
pipes which initially dripped on the
test. stand had healed when retested.
The only. persuasive evidence of
dripping pipes healing is the test
on representative sections referred
to by Mr. Hubbard, and two pipes
referred to in Pnspectors Daily
Reports.""'
Although a memorandum written
by Mr.. Herrera expresses the opinion that a high percentage of hydro
test results were called failures
where marginal results could have
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dence we find that Cen-Vi-Ro's ob-

jections to the Hydrostatic Test..
Study are not well taken. We accept.
as prima facie valid the indicated'
failure rates of pipes undergoinghydrostatic tests insofar as methods
of conducting theotest and results of"
the tests are concerned. However,
it should be emphasized that thereis uncontradicted evidence that uncertainty as to 'Whether particular
concrete pipes would pass the hy-1
drostatic test is normal.
Mr. Murray, who had 29 years'experience in concrete pipe production, testified that many pipes which.
"looked good on the surface" leaked
at the gyro 'areas on hydrostatictests while some with apparent;
voids did not.1 72 He asserted that.
been classified. as satisfactory
(memo of May 13, 19,66,.Cen-Vi-Ro this could happen any time as well
Correspondence), there is no per- as in the rest of the pipe wall and.
that he did not understand how any-.
suasive evidence to. support Cen-ViRo's allegation that the Bureau ,one could ever be certain about anyimproperly classified ' as failures wall of any pipe. It should also be
pipes undergoing hydrostatic tests emphasized that there is evidence'
which were not leaking as defined in that an undetermined number of
the specifications.17' On this evi- pipes which were tested for one reason failed for another reason.'75 In
170Note 0, supra.In its Notice of Appeal
(Exh. 6, p. 16), Cen-Vi-Ro refers to tests on
200 pipes having gyro area concrete which
healed within seven days. These tests are
allegedly represented by a tabulation furnished on discovery and stipulated into evidence (Exh. 129). However, the tabulation
does not indicate the length of time the pipes
were on the test stand, the test results are
not self-explanatory and no testimony with
respect thereto was offered at the hearing. We
note that several pipes (e.g., 66A75 X 20,
Nos. SN and 7N, mafg.5-6-65 and 66AB50 X 20,
No. 9D, mfg. 12-0-64) are indicated to have
been rejected for leakage at gyro areas (pp. 1
and 18, Vol. II, Exh. 40), but are not included
in the Final Inventory of Rejected Pipe (Exh.
152). It is probable that these pipes, among
others, healed and were accepted.
1n Subparagraph 67.i.(2) 'of the specifications provides that moisture appearing on the
surface of the pipe in the form of beads or

patches will not be considered leakage. CenVi-Ro asserts that the Bureau classified wet
and sweating areas as leakage (Appendix I,
Claims on DC-6000, Exh. N, p. 1). However,
we note that Rejection Certifications (note 88,
s'upra) reflect disagreement over whether leaking pipes would heal, but not over the classification of the pipes as leaking.
172Tr. 953, 954. Mr. Murray's testimony is:
supported by the fact that some pipes tested
for gyro concrete did not leak at the gyro
areas, but did leak at areas which appeared
sound (Tr. 1407; Inspectors Daily Reports,
dated December 16, 1964, and July 9, 1965).
173Amemorandum, dated May 13, 1966,
written by Mr. Herrera states that this occurred in many cases (Cen-Vi-Ro Correspondence). This was supported by Mr. Franklin
(Tr. 537). Mr. Dale Powell testified that a
pipe which failed the test was listed under
the condition which it failed, which would not
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view thereof and since we have.
found that certain restrictions on
repairs to pipes prior to testing canmot be justified, e.g.; longitudinal
.and circumferential cracks of any
degree, we think that the results
*ofhydrostatic tests, as an indication
-of the quality of the pipes, must be

-viewedwith skepticism.' 7 4
Cen-Vi-Ro also attacks the re.sults of special hydrostatic tests
upon the ground that the tests
should have been conducted at the
service head in accordance with Sec-tion 137, par. (h) of the Concrete
Manual, rather than at 120 percent
-thereof and that the pipes should
-not have remained under pressure
for 20 minutes (Notice of Appeal,
p. 20). There is no mention of this
contention in the claim documents
and it appears to have been raised
for the first time in the Notice of
Appeal. The obvious purpose of testuing
repaired pipes is to test the effi.cacy of repair and it would seem to
'be anomalous 'indeed that repaired
-pipes weref to be tested at a lower
pressure than representative units
of unrepaired pipes. We have found
that Cen-Vi-Ro participated in and
agreed to the practice of conducting
necessarily be the reason for the test (Tr.
1d62). We note that captions under photos of
several pipes state that pipes being tested for
unconsolidated gyro ring areas or form seams
developed cracks during the.test (See pp. 2,
33, 70, 71, 80,96 and 116. Vol. I, Exh. 40).
'~ We recognize that,:there is testimony to
the effect that some pipes were.tested as many
as five times (Tr. 1410). Although we accept
this testimony as accurate, it is clear that
-these were isolated rather than regular occurrences and we conclude that the necessity
for such tests was likely. due to inability to
maintain particular pipes on the t st stands
:forlong periods.; - ,* ; i
.

special hydrostatic tests on otherwise doubtful pipes in the early
stages of production. Cen-Vi-Ro
recognized that special hydrostatic
tests should be conducted at 120percent of service head for 20 minutes
-in its letter of November 30, 1964
(Exh. 12), wherein it requesteidapproval to reduce the soak period for
special hydro pipes from three
hours to 11/2 hours. The Board finds
that: Cen-Vi-Ro acquiesced in and
agreed to the practice of conducting
special hydrostatic tests at 120 percent of service head for 20 minutes.
We have found that the rejection
during the May 15 inventory of 93
previously accepted pipes which
exhibited evidence of gyro area codA
crete was improper. These pipes
were reaccepted after passing hydrostatic tests. We find that these
tests were excessive and should not
have been required. The record indicates that there were a total of 291
pipes tested for gyro area concrete. 7' This total is pipe units
tested and not necessarily the number of tests. Although it is clear that
most, if not all, pipes exhibiting
gyro area concrete were subjected
to hydrostatic tests as a condition
of their acceptance, we have found
that Cen-Vi-Ro continually failed
to take corrective-action'to'reduce or
eliminate gyro area concrete-prior
tro the-end of July 1965. Thus the
Bureau may not be faulted for re. ,.tnydrostatic,
Test u.tudy,,
note 162, spra.
Thisfigureas well, as others hereinafter stated
as tol the number of pipes tested fortparticular
defects must be ,:viewed ith the.caveat that
fuiling, pipps were liste6-,under.the condition
under which theyfailed.
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were not required on pipes with circumferential cracks on the outside
in spigot gasket groove if the, crack
was not visible on the inside of the
pipe afterDecember 14, 1965 (note
131, supra). The evidence does not
establish that the pipes which passed
the test contained defects sufficient
to justify their rejection. The Board
finds that 292 pipes (145 tested for
circumferential cracks in the barrel
and 147 tested for circumferential
cracks in the spigot) passed the special hydrostatic test and were
Bureau after May 13, 1965, we con- accepted.
The. resident engineer's memoclude that these pipes healed sufficiently to pass when retested. There randum of. May 24, 1965, required
were 21 pipes with pulled or pipes with short longitudinal cracks
cracked spigots (270 of which were which were repaired prior to May
16-foot pipes) subjected to special 13, 1965,to be hydrostatically tested
hydrostatic. tests of which 124 re- irrespective of whether the repairs
sulted in failure. The number fail- were major and required pipes with
ing is only two less than the number short longitudinal cracks (less than
finally rejected for circumferential one-half the length of the pipe) to
cracks in the spigot. In accordance be hydrostatically tested prior to
with the resident engineer's memo- repair. These requirements were
randum of May 24, 1965, all pipes modified to the extent that pipes
with circumferential cracks were re- with not more than two longitudinal
quired to be hydrostatically tested cracks other than in bell or spigot
to determine if the crack extended gasket areas which did not exceed
through the shell. As the contract two feet in length and which did
may not be construed as prohibiting not extend under pressure were acall cracks in the; pipe, this was ceptable with repair and without reclearly a misuse of the testing pro7 hydro after September 1,1965 (note
cedure. However,; special hydros 131, supra) . The record does not indicate the number of pipes in this
176 Hydrostatic Test Study (note 162, susFra).
category.
There appear to have been
Tile Study distinguishes between pipes upon
fusing to permit the repair prior to
testing of pipes exhibiting gyro area
concrete which were manufactured
prior to July 31, 1965.
The record indicates that 153
pipes were tested for circumferential cracks in the barrel, as distinguished from the spigot, of which
51 resulted in failure.'7 6 All but
eight of the 51 pipes which initially
failed the tests were subsequently
accepted (note 124, supra). Since it
is clear that repairs to circumferential cracks were not permitted by the

which, special hydros were conducted for circumferential cracks and those tested for
cracked or pulled pigots. However, a tabulation of pipes relected in the May 15 inventory
(Exh. 60), the Summary of Pipe Units Reclaimed (xh. 146) and the Comparison of
Rejected Pipe' Remaining in the Yard on
June 20, 1966 (lbxh. Q), make no such

distinction.

'

'

'

245 pipes subjected to hydrostatic

tests for longitudinal cracks :-of
which 146, or approximately 59.6
percent, failed (Exh. 64). As we
have found, 40 of these pipes having
repairs to short longitudinal cracks
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had previously been accepted and
were rejected during the May 15 inventory. At least 15 of these pipes
passed the tests and were reaccepted.
We find that 99 pipes, including 15
referred to above, tested for longitudinal cracks passed'the test and
were accepted.

The memorandum of May 24,
1965, required that all pipes having
repairs tooseams (such pipes were
repairable prior to testing, provided
cracks were not evident after removal of defective concrete) be hydrostatically tested irrespective of
whether the repair could properly
be considered-major. There appear
to have been a total of 66 pipes subjected to special hydrostatic tests
because of' bad seams, other than
tests at a lower head than for which
the pipes .were manufactured, of
which

15;, or. approximately

INC.
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stated that duiring the first six- or
eight m6nths of operation while the
forms were new the absence of gas-

kets did not appear to make much
difference, but that as the forms be-&
came "beat up" through repeated
use more grout leakage resulted at
the seam and at the bell and spigot
forming ring. It appears that grout
leakage occurred on significant
quantities of pipes, 10 to 15 percent,
as late as April of 1966 (chronology
appended' to 'Production Quality
Graph, Exh. 3). This evidence,
which we accept as accurate, cormpels the finding Ithat Cenll-Vi-Ro
continually failed to take known
corrective action to reduce or
eliminate form joint leakage. It follows that the Bureau could properly require hydrostatic tests on
these pipes as a condition of their

22.T

acceptance and that Ce -Vi-Ro hats

percent, failed (Hydrostatic Test
Study). This figure does not include
retests! if any, on pipes which initially failed the tests. Cen-Vi-Ro asserts that form joint leakage does
not mean that the pipes were
cracked and that under the Concrete
Manual there was no basis for requiring hydrostatic tests on all such
repaired pipe
e(Appndix
to Claims
on DC-6000, Exh. N, p. 8).9Messrs.
Peckworth and Davis characterized
seam joint roughness*as being generally or usually minor repair (Tr.
105; Deposition,'p. 14). .
Mr. Thomas. testified without
contradiction that -Cen-Vi-Ro did
jiot use- gaskets
the
to
prevent mortar -leakage as required
by te specifications. (Tr,. 1353).He

not established that these tests were
excessive or improperly required.
There were 31 pipes subjected to
special hydrostatic tests for rock
pockets other than gyro areas of
which eight failed the test (Exh.
64). These are pipes tested and not
necessarily the number of tests. One

.on

.,forms

pipe (72AB50 x 20, No.- 15N, mfg.
3-9-65) indicated to have Uncon-

solidated concrete is in the Final Inventory of Rejected Pipes; (Exh.
-152) even though it, passed the test.
dWe&
find that the balance of the
pipes which passed the test Were

.accepted
..-.. : .
-i'The remaining- category is 248
pipes subjected to special hydroh-

-static tests for miscellaneous reasons of -which:54 or, approximately
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prima facie were not in accordance
vwiththe contract. Accordingly, we
decline to. assume that any number
of pipes tested for miscellaneous
reasons were for the.purpose of testing the repaired area of fallouts or
other major repairs. We have referred to several pipes upon which
special hydros were conducted for
the purpose of testing alleged. improper vibration, spinning or cure
(note 165, spra). We infer that
many of the- other special hydros
listed under miscellaneous were for
similar reasons. The test provided
in the contract for proper cure of
the pipes was compressive strength
of the concrete and not hydrostatic
tests. The evidence does not establish that all of the pipes subjected to
special hydrostatic tests which
passed the tests contained. defects
sufficient to justify their rejection.
If the pipes passed the test, the
Bureau concluded that the defects
15 inventory were subsequently
were minor and except for three
accepted.X
,pipes
referred to above accepted the
'We agree with the resident
pipes
without repairs (par. 72,
engineer that a repair to a fallout of
Findings
of Fact). We find that 191
any consequence would be a major
pipes,
were accepted after
of
these
repair (note 56, 8upra). Conseassing
the
special
hydrostatic test.
quently, hydrostatic tests for the
testified
that a seeMr. Franklin
purpose of testing the repaired area
of fallouts were fully in accord with ,ond.source of hydrostatic tests not
the Concrete Manual. However, it anticipated when the bid was preis the Government that is asserting pared was a decrease in the lot-test
that pipes subjected to special hy- period from one work week to three
drostatic tests contained defects days-:(Tr. 344, 345):..'This decrease
sufficient to justify their rejection was effected "on.May. 10, 1965 (Tr.
or that the tests were for the' pur- 1534.; Special Report,.datedMay 21,
pose f testing repaired areas.' We 1965, noete 24, 'supr'a). Mr.' Thomas
-think that the Governmentat the stated-that the' reason 'f or-thedevery least had an obligatio to crease was'the many failures on' lotidentify the.purpose 'dftests Which tests andthe great number' of pipes
21.7 percent resulted in failure
(Exh. 64). This figure does not include retests on pipes which initially
failed the tests. It appears that approximately 15 of these pipes were
tested for impact damage to or
broken bells and spigots (three, of
which are indicated to have passed
the test), and are included in the
Final Inventory of Rejected Pipe
(Exh. 152). It is probable, but far
from certain, that many of the other
tests in the miscellaneous category
were for similar reasons. We have
found that 233 pipes rejected for
rocky bells in the May 15 inventory
were subsequently accepted. However, hydrostatic tests on repaired
rocky bells do not appear to have
been generally required (Inspectors
Daily Report, dated August 4,
1965). We have also found that 150
,pipes rejected for fallouts in excess
of one square foot during the May
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being produced per shift. When
asked whether the latter was a justifiable reason for reducing the lottest period under the contract,,lhe
replied that his justification was instructions from the project engineer.
The contract does not permit a decrease in the lot-test period for the
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:'The lot-test period was -restored
to one work week or six days as to
all pipes except 20-foot pipes and
IDG-6130 pipes of 100. and 125-foot

'head on July 12, 1965 (Inspectors
Daily Report of date cited). While
it appears that the Bureau agreed to
increase the lot-test period where it
reasons. given, but does permit a de- was justified by good test results
crease in the discretion of the con- (memorandum of Bureau Meeting,
tracting officerif there is, inter alia, dated July 9, 1965, Cen-Vi-IRo Cora' ignificant change "in the mix respondence), there is no specific
proportions." (Subparagraph 67.i. evidence in the record that the lot.(1) of the specifications.) The rec- test period for 20-foot pipes was
.ord' reflects that there were: mix. ever restored to six: days. There
changes initiated by Cen-Vi-Ro' on were 419 lots of 20-foot pipes, but
March 6 and 26,.April 2,06, 13, and only 390 lot tests. on such pipes
14, and May 3 and 26, 1965.171Based
(Hydrostatic Test Study) . There is
on the variances in sand, water, ce- no' explanation in the record for
ment and aggregate content,, the this discrepancy
e do find, howBoard finds that mix changes on ever, that there were 377 lot tests on
March 26, April 2,13 and 14, 1965, 345 lots of 16-foot pipes. From
were significant.
W7Memorandum, dated March 6, 1965, Cen-

Vi-Ro Correspondence; Inspectors Daily Reports of dates cited. Cen-Vi-Ro appears to have
begun using the following mixes as of March 8,
1965:
'cbicc.11.38 cubic

yard

yard

bd~tch batch
(pounds) (pounds)

610
…
Cement ----------207
Water
_
… _
1,073
_------Sand
…
__ 1,
1 140
1-inch aggregate
%-inch aggregate --- 1, 133

842
286
1,481
1, 573
1, 564

(Memorandum, dated March 6, 1965, Cen-ViRo Correspondence.)
Based on a weight of approximately 8.3 lbs.
per gallon of water, it appears that approximately 25 gallons of water were used in the
small batch and approximately 34.4 gallons
'in the-"large batch. Water In the large batch
was reduced' to approximately 21 gallons as
of March 26, 1965. On that date A -inch aggregate in the large batch was' reduced from

49T-456-73-

7

1,590 to 960 lbs. and 1inch aggregate was
increased from 1,590 to 2,234 lbs. Quantities
of %3-Inchand 1-inch aggregate per batch were
restored to equal proportions as of March 30,
dated
1965 (Inspectors
Daily Report,
-March 29, 1965). As of April 2, 1965, small
batches consisted of 694.lbs. of cement, 1,435
1
lbs. of sand, 1,420 lbs. of /2-inch aggregate
and 1,433 lbs. of 1-inch aggregate. On April 13,
1965, the materials for the small batch were
changed to 564 lbs. of cement, approximately
23 gallons of water, 1,096 lbs. of sand, 1,388
lbs. of 1'/s-inch aggregate and 919 lbs. of %inch aggregate (memo,' dated April 13, 1965,
Cen-Vi-Ro Correspondence). Materials for the
large batch as of April 13, 1965, consisted of
694 lbs. of cement, 28.4 gallons of water, 1,348
lbs. of sand, 1,707 lbs. of 18-inch aggregate
and 1,130 lbs. of Vs-inch aggregate. On
April 14, 1965, large batch materials were
changed to 750 lbs. of cement, 1,375 lbs. of
sand, 1,680 lbs. of Y8-Inch aggregate and
1,120 lbs. of /8-inch aggregate. These are
exclusive of mix changes involving substantial
increases in sand content, referred to as
U.S.B.R. mixes 1 and 2, suggested by Mr.
Borden at the time of'his visit to the plant
in April of 1965 (Inspectors Daily Report,
dated April 22, 1965; Travel Report of R. C.
Borden. dated May 18, 1965, note 23, spra).
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units~produced. and thff'-nuinbe' of that the contracting offlcer h.ad
lots, we coniclude-that it :is highly :ample;.justification' under -the con'unlikely that t-he'excess lot tekts 'on tiiact.-for -'reducing the lot-test pe:
riod'.n any event;-wecannot sayon
16-foot pipes:-dasi be 'eiplain'cd`,by
lot: sizes in ekic'ss of l00 :units.17 this riesord-that ally iadditional tests
The apparently7 excess:lot tests 'si6f attiributable to 'reduction of thelot16'foot pipes-may'be due. to. the r&- test period were improper.
G)}.en-Vi-o omplains that Buduction in the lot-test period.;- Of
,the the 390'lot tests.on 20- oot.pipes, -rean i'ispectorsvisually selected the
101 were conducted through May 'most questionable pipes to'be tested
-1, 1965, resulting in an average lot as repsesenfative
f the o16tinstad
of
using
randon
sampling techsize of approximately 37- based on
niques (Exm.- M,p. C2; Notice of
-production of: 3,738 pipes (Exhs.
-Appeal, p. 29). While the GovernSR and 83).
,
io .thle'period after- May' -15, -Inent deilie§ thazt the'most cquestion-

'

able ipes were seiected, it does not
1;965, 289 lot tests' we-re conducted
'ol' 8,619. 20-foot' pipesl for an ayer. Adenythat selection ofr the l6t-test
'age lot'size of approximately 29.8. rpipe wis 'nt' truiy random until
',Thisdecrease inth1eaverage lot size 'November 'of 1965(Brinef; pp. 94,
ata' thine' wiheY difficeulties;with .htlc t9i).'An nspectofs'Daily''Rcport,,

-20-foot spinner vere'-`being - over- 'dated Augutt 3, 1965,'statesthat a
comie and when the6'quality 6f the .lot-t;est ismple was' closen. from 16pipe was improving suggests that foot pipes with poorly'finished spigtelttest
periodfor20-foot pipes ots since the contractor's personnel
wrasnot restored to six days. How,- 'coql"ee nothing .-wron'g with -the
evr thi record is silent with re- pipe. This was confirmed -by Mr.
'spect to complaints by Cen-Vi-Ro Praaiklii (Tr. 550,'5i). The results
for failure to~ret
the lot-test pe- of the- test on this sample do not
c'ppear
i the record. The Govern.iod. to six -days for-'-20-foot,pipes.
,IniewofIthe~mrx,jlhags, i.rwerred ment also asserts that the contract
provides 'that the contracting officer
to abov e which- 'e have deterniined
were sigificanlt,.,, Boarl , :finds shall 'select the'sampIe.We fiu'dthat
the contract is silent on the method
of seleting -the -lot-test 'pipe and
,' Th7ydrosttatic Test' Study
(note 162,
su-a). T/here wera to'tal. of 0 133 pipes that the provision relied upon by the
tproduced in 704 lots of which 1.2,3354w'ere 2067.i.
*foot pipes Althongh 20-foot pipies representeid Government (Subparagraph
a'pproimately 41, percent of, all pipes- plro
(1))
i
applicable
to
check
tests,
.. ,
diuced, 20-foot pipes accoruntedfor, 1,862 or
tests on two pipees.fromthe lot after
in excess of '59 percenit of 'total hydrostatic
'tests.' Tere is no evidence to support the con
'failure of -the original lot-test
tracting fflcer's dnding (par .68
sndgs of
-

'6ait) that numerous lots had slightly over
100 pipesl The record reveals oly one in
stanlce of a complaint by the e'oitsaetox that
thei Biiieau required''twoilot tests on the samne
size and, class of pipe (sire and class not
'stated) for'one period' f-nspectors Daily'Re
port, dated June 29, 1965).

'samlple.:'i--';V--;
e hav. preyiouslyreferred to a

m-1r*ejn.th
.. t, . o.in
discussioli on December'30, 1964,
,whre the ioltractor, desired one
of the apparent best, pipes-to be se-
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lected as the lot-test saluple and was n4ee perioddeclined

advisedthatin that eventall that
looked less than the best would'be
marked for special hydro. Altg.
this conversation would not.suppoit
an inference that the most question-

from 14.71

Pet day upon the,
?T1Igallon per milehatac-.
per 'dhyK"79ML Peeorth
aloh1s

p&

h4e

riitial,flihto

tedriged the, results of., the test as:
phlenomellal as compared with the.

sam'ple, it clearlyimplies that other
tlan the best was selected. Mr.

standar destablished by the American 'Waterworks Association for
noncylinder concrete -pressure pipe'

Franklin testifiedthat initially the

of 100 to 150 galpos

able pipe was selected as the test

per inch, of.

was arbitrarily internal diameter per mile per day.
6
lot-test sample
and (Tr. 113, 116,117). Itappears, howpersonnel
chosen by Bureau
- S cqu
that subsequently a method of selec- ever, that the, test was static, ie.,.
tion from cards was utilized (Tr. the line was merely filled with water
i(Tr.72 ; Order for Changes No.
53, 549, 553). He.did not recall the
and Mr. Peckworth. admitted
1),
date of the chaige. The Governmneiit
asserts that the change to random that his coiclusion would be different if Ie kiiew the linewas only
bovemberi
sanpling occurred on N
1965GS(hTr. 5,49

Brief,

p-''943'-

Mr..

filed with

a12 r (Cr. 254)e.

n-i-

wvas
Franklin admitted that' if the blind; Rb asserts
-,
-~ ,lineie in-p,-use
~ ~ that
~ ~the
R~
selection method resulted in an obvi- a gravity line, not a pumped lie,
ouslv defective pipe being selected and Ithat the hydrostatic pressure
for the test, that pipe would be set duriig the test approached the servaside and, another pipe chosen (Tr. ice head of the line (R eply3ref,,
553, 554). This obviously was a p. 7). The first assertion'appears to,
benefit to Cen-ZVi-Ro.Other than be accurate since we find no referthe single instance. referred to ence to pumpig plants in Specifiabove, the evidence does not sup- cations DC-6000. The-second as-'
port the proposition that the Bu-' sertion is not supported by any,
reoau.consistently selected the most evidence of record. There can, of'
questionable pipest as the lot-test course, be no doubt that the weight
of the water plus diffetences in elesamnple.
As evidence that Cen-Vi-Ro fur- vation would result in. hydrostatic.
nished pipes of excellent quality pressureonthepipes.
and beyofid the requirements of the
X
M r. Rippon, who characterized
contract, Cen-Vi-Ro introduced the the results of the test -as "acceptaresults of a test, of 30,238.67linear ble," testified that no line. loss was
feet of the installed line during the anticipated in the planning 'f the
period March 24 througl April 15,
Although not so stated on-the results of'
1966 (App's Exh. A). The test inRippon de-:
test,; Mr. Franklin e ir.
dicates' that water loss not includ- the
scribed the test results in galons per Inch
'75

ilng evaporation

during

this thre&-

in diameter per mile (Tr. 460, 461,-796)

'

128

DECISIONS

OF. THE

aqueduct.180 However,

on

DEPARTMENT

cross-

examination he stated that if the
pipeline is allowed to soak for 21
to 30 days, the loss would drop to
almost zero unless there were leaking joints or pipes. He admitted
that the Bureau had provided for
exfiltration rates of 50 gallons per
inch of diameter on large aqueducts
in other specifications and stated
that he regarded any test results
within specification limits as acceptable (Tr. 1797-1799). The instant contract did not contain any
allowable exfiltration rates. Mr.
Franklin and Mr. Chappelear, the
Bureau's engineer in charge of pipe

OF. THE

INTERIOR

[80 I.D

plished, upon occasional. units of
pipes having' lesser repairs, and
upon Irepresentative
units of
cracked but unshattered pipes, the
tests were not required by the contract. Although Cen-Vi-Ro, in the
early stages of production, joined
in the practice of conducting special
hydros in order to prove the competence of otherwise questionable
pipes, it verbally protested the frequency of special hydros on several
occasions. The Bureau was clearly
on notice as early as Septemiber 1964

that Cen-Vi-Ro considered that too
many pipes were being marked for
special hydros. Cen-Vi-Ro's letter
laying
for 'specifications DGlg1o0; of June 10, 1965,placed the Bureau
aracterized the results of the test on notice.that a claim for all alleged
as "good" (Tr.45, 461). While the changes flowing from the May 13
Governrientalso belittles the results letter' was being asserted. We holdoftthetest upon the ground it rep- that Cen-Vi-Ro's failure to protest
resented a small percentage of the in writing the frequency of special
line (in excess of six percent) and hydros does'not preclude the asserwas intended to be a test of 'pipe tion of the instant claim for exceslaying rather than of pipe quality, sive and unreasonable special hy-'
we conclude that the test is substan- dros, i.e., those conducted on pipes
tial evidence that the quality of the which could not properly be
pipes installed in the line was not rejected.
There were a total of 1,801 special
substandard.
hydros
of which 45.6 percent reDecision
sulted in failure. The Government
Hydrostatic tests performed on contends this high failure rate'is
pipes other than lot or check tests proof of substandard pipe ianufacwere called "special hydros." Ex- 'tu'red by Cen-Vi-Ro
and vindication
cept to the extent that these tests of its inspector's judgnient of pipes
were performed on pipes upon which were questionable. Cen-Viwhich major repairs were accom- Ro asserts that many of the' pipes
rejected would have healed within
LBDTr. 1730. This testimony is simply incredible if the exfiltration rates established
seven days and could not properly
by the Aerican Waterworks Association rebe regarded as failures, that many
ferred to by Mr. Peckworth, and with which
Mr. Rippon was also clearly familiar (Tr.
pipes would have passed had re1795, 1796), are regarded as normal for conpairs been permitted prior to test-crete pressure pipe.
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ing, that the tests should have been
conducted at service head in accordance with the Concrete Manual
rather than at 120 percent thereof
for 20 minutes and that the Bureau
improperly classified sweating pipes
as leakage. It is, of course, well st-

tled that the burden of proving that
tests were improperly conducted
and yielded erroneous results is on
the appellant. 18l We hold that a
pipe which leaked on the test stand
was properly regarded as a failure
until Cen-Vi-Ro demonstrated that
the pipe had healed. Since Cen-ViRo recognized in writing the practice of conducting special hydros at
120 percent of service head for 20
minutes and failed to object thereto
at the time, we hold that Cen-Vi-Ro
is now precluded from objecting to
the manner in which special hydros
were conducted.' 8 2

We have found merit in Cen-ViRo's contention that many pipes
having longitudinal or circuinferential cracks or unconsolidated
areas which failed the hydrostatic
test would have passed the test had
repairs in accordance with the Concrete Manual been permitted prior
See, among others, Chester Barrett, d/b/a
The American Tank Company, IBCA-420-3-64
(February 28, 1966), 66-1 BCA par. 6406,
affirmed on reconsideration (April 7, 1966),

66-

BA par. 503;

ontinental Chemical

Corp., SBECANo. 2735 (August 14, 1969),
69-2 BCA par. 7839 and Universal Steel
Strapping Co., ASBCA No. 13686 (July 10,
1969), 69-2 BCA par. 7799.
18'See S. S. Silberblatt, Inc., v. United
States, note 77, spra (construction parties
placed on contractual provision before controversy arose should not be disturbed); Precision Paodvts, Inc., ASBECANo. 14284 (August 19, 1970), 70-2 BA par. 8447 (contractor failure to object to nspection standards at time they were chosen).
.I

to testing. The Bureau's reason for
refusing to permit such repairs was
that a superficial repair mig(Ahten-

able the pipes to pass the hydrostatic test and yet conceal a structural weakness. While the Bureau
could properly refuse to accept a
defective pipe until it was satisfactorily repaired, it could not prop,
erly refuse to permit repairs allowed
by the Concrete Manual for the reason stated. The Bureau concluded
that defects on all but a very few
of the pipes which passed the test
were minor and the pipes were accepted without repair. In the absence of other justification for the
Bureau's actions,,i.e., failure to take
known corrective action or that the
tests were conducted for the purpose of testing major repairs or on
occasional pipes having lesser repairs, Cen-Vi-Ro has established
prima facie that a change to the
contract was effected.
The evidence does not establish
that Cen-Vi-Ro continually failed
to take known corrective action to
eliminate or reduce longitudinal
and circumferential cracks, and unconsolidated concrete in barrels and
spigots. The record reflects that 424
pipes were subjected to special hydros for circumferential cracks (153
in the barrel and 271.in the spigot)
of which 175 failed. Fifty-one of the
failures were-pipes with circumferential cracks in the barrel and all
but eight of these were ultimately
accepted. Since repairs to circumferential cracks were not allowed
after May 13, 1965, we conclude that

these pipes healed sufficientlyto pass
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which 54. failed, it appears that at
least 15 of these tests were for
broken bells or impact' damage to
bells and spigots. Two pipes with
impact damage to or broken spigots
were rejected notwithstanding they
And accepted prior to May 13, 1965. passed the test. We have found that
There were 31 special hydrostatic Cen-Vi-Ro has not established that
tests for unconsolidated concrete the rejection of these pipes was imother than gyro areas of which eight proper. We conclude that the costs
failed the tests. One pipe with un- of the tests iay follow the results
consolidated concrete is in the Final and that Cen-Vi-Ro is entitled to
Inventory of Rejected Pipe 'even be compensated for conducting an
though it passed the test. We have additional 192 special hydrostatic
concluded that Cen-Vi-Ro should tests.
have'been permitted to repair this
We have found that Cen-Vi-Ro is
pipe'' As to the balance of the pipes chargeable with a continuing failwhich passed the test, the Bureau ure to take -known corrective,action
concltded that the defects were mi- to reduce or eliminate. grout leaknor and accepted the pipes without age at form seams and thus is not
repair. Under such circumstances, entitled to compensation for conwe conelude that the costs of the ducting hydrostatic tests on such
tests may properly follow the re- pipes as a condition of their accept
sults.1'3 We find that Cell-Vi-Ro is ance.
entitled to be compensated for the
-uring the May 15 inventory 94
costs of 414 special hydro static tests.
previously accepted pipes which exAs to the'248 pipes which were
hibited evidence of gyro area
subjected to special ' hydrostatic
concrete were rejected. These pipes
tests for miscellaneous reasons of were subjected to hydrostatic tests
and 93 were reaccepted. The evi183While, not literally applicable, we think
this result is in conformance with paragraph
dlencedoes not establish that these
'when retested. There were 245 spe-

cial hydrostatic tests for longitudiUnalcracks of which 14G failed. A
'minimui of 15 of the passing tests
were on pipes with short longitudinal cracks which had been repaired

-

(e) of Clause 10 entitled "Inspection and
,Acceptance" of the General Provisions which
-Provides that at any time before acceptance of
the entire work the contractor: shall, on
all necessary facili*equest.promptly.furnish
ties, labor, and material to make an examimationof work already completed, by removg or tearing out the same. This paragraph
further provides for an equitable. adjustment
of the contract price for the additional services and reconstruction costs if the work is
found to- mfet the requirements of the con-

pipes were defective. Although

we

have found that Ceni-Vi-Rocontinually failed to take known corrective action to reduce or eliminate
gyro area concrete prior to July 31,
1965, such finding does not justify
special hydrostatic tests on conforming pipes. We hold that tests
tract. Of. Polaa Industries, Inc', ASBCANos.
on 93 of these pipes could not rea4104, 4105, 4106 and 4107 (October 28, 1968),
58-2 BOApar. 1982 at 8190. See AlsO Wilkins
sonably be required at Cen-Vi-Ro's
(NoCompaen, lnc., AA CAP No. 6-.3
expense(note 183,-suprin). There is
vemrfer;22;-198),, 65-2 BCA par. 6242. (contractor's obligation under Inspection and Acno basis for conpensating.:Cen-Vieeptance clause limited to reaisonable tests)-
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:Roforthe balance of special hydrostatic tests on pipes evidencing gyro
area concrete.
The Governmehnt asserts that to
compensate ben-Vi-Ro for special
hydrostatic tests now deemed exces-

for Pipe
Changing Criteria;c
Acceptance
This aspect of the claim is principally concerned with pipe repair in
accordance with the Concrete.Manufal and has been substantially
treated under headings of the vari-.
ous pipe defects. We will deal here
with Cen-Vi-Ro's assertion that
final acceptance of pipe was-based

sive is to allow it the benefits of its
bargain, i.e.,the acceptance of otherwise'do ubtf ul pipes, while at the
same time relieving' it of the burdens of that bargain.-:This conten- on more stringent specifications
tion would have merit if the eviversus the Government's position
dence established that the pipes as that such changes in pipe acceptto which we have found that Cen- ance criteria that did occur resultedi
Vi-Rowas entitled to be compenprincipally from Bureau waivers or.
sated could properly be' rejected by relaxations. of specification requirethe' Bureau. The evidence does not
ments. We will also consider Cenestablish that'tis is SO.
Vi-Ro's claim for compensation for
The record establishes that prior acceptable but surplus pipes remainto November 1965 the method of' ing in the yard after the completion
selecting the lot-test sample was not of pipe production.
truly random. However, with a. sin- *The coitracting officerspecifically
gle exception, the record does not found- that 'pipe' acceptance crisupport Cen-Vi-Ro's assertion that teria did, in fact, change. However,,
the most questionable pipe was he found that the B ureau. initially
selected for this purpose. The result accepted pipes which did. not conof this test is not shown. We hold form to the sp'ecifications and dethat Cen-Vi-Ro has not shown that nied that the stamidards for pipe
it was harmed by the Bureau's fail- acceptance were at any time higher
ure to use random sampling tech-. than those established by the speciniques prior to November of 1965.5 fications. He also determined that
We have foLindreasonable the con- changes in criteria for pipe accept'
tracting officer's.action i reducing ance V ere -made to accomplish a
the lot-test period and the record. reasonable objective, that is to' ob-'
does not establish that excessivelot. tain uniform produ'ction of -pipesl
.
tests were required.
meeting ' -the requiremehts- of the
. The- appeal as to testing criteria s.pe.ificatdio'As,resulted in the acis sustained as to 699 special hydro- ceptance of pipes not meeting specstatic tests and is otherwise denied. ification standards aid tfns #-s 'a;'
The amouht: f the:equitable ad- benefit to the-contractor; resulted.l
justment will be determined in a from production of pipes with latent
subsequent portion of this opinion. defects or resulted from Bureau re.

.
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laxations or waivers of specification
requirements.
We have previously referred to
Mr. Rippon's testimony that the Bureau decided to limit repair of concrete pipe and that this policy was
embodied in the May 13 letter. If
the Government's theory that the
number of repairs determines pipe
quality is correct, there can be no
doubt that limiting repairs resulted
in an increase in the quality of the
pipe. The record reflects and we
have found that the Bureau restricted repairs to pipes, e.g., fallouts, unconsolidated areas including gyro area concrete, rocky bells,
impact damaged bells, and longitudinal and circumferential cracks
which were normally repairable in
accordance with the Concrete Manual. Although these restrictions
were subsequently relaxed in certain
respects such as the criteria for repair of rocky bells and fallouts, restrictions on repairs to gyro areas,
impact damaged bells, and longitudinal and circumferential cracks
were not relaxed to any significant
extent. As to gyro areas, rocky bells
and fallouts, we have found that
Cen-Vi-Ro is chargeable with a continuing failure to take known corrective action and that restrictions
on repair of these defects were
largely justified.
The opening sentence of the letter
of May 13, 1965, from the project
engineer referred to the importance
of the Canadian River Project
Aqueduct and the exacting perform-

[80 ID

ance required in delivery of municipal water on a continuing and uninterrupted basis which made it imperative that only first quality pipe
be used in the line. Similar statements appear elsewhere in the record. For example, at a meeting on
May 20, 1965, Cen-Vi-Ro representatives were advised that the
fundamental purpose of the May 13
letter was to assure that only quality
pipe be installed in the line and that
the Bureau could not tolerate use of
inferior pipe which might continue
to cause trouble and maintenance
expense after the line was placed in
service (memorandum dated May
21, 1965, Exh. 21). In the meeting
of July 24, 1965, Mr. Rippon is
quoted as saying that the Canadian
River Municipal Water Authority
was to be furnished with an aqueduct which would be virtually maintenance free (p. 2, Notes on Meeting, note 46, supra). In a letter of
December 3, 1965, the project en-

gineer stated that since the aqueduct
system will carry water to eight
cities and cannot be taken out of
service for long periods, it is most
important that high quality concrete pipe be used in the line (Exh.
SN, p. 35). It is clear from the con-

tract drawings that the purpose of
the aqueduct was to supply water to
municipalities. However, we find
nothing in the contract or specifications which indicates that the line is
to be maintenance free. The record
is inconclusive on the question ofwhether a concrete pipeline is nor-
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mally- or

h'su'ailly'm~nainitenance jecttd in- the May '15 inventory.
However, Mr. HRerreraitestihfioedto
We have previously' referred to 'instances of pipes beingb'lost in- in86 acceptable but surplus pipes in ventorfy ;(Tr. 781, 782'; and there is
the yard at CNn-Vi-Ro's' pl ant in no evidence of When the replaceDecember of 1966 (note 87, sjupra). menit pipes were: manufactured or
In a letter off May '25, i966 (Exh. 'of the need for 'particular sizes and
5N' p. 28), Cen-Vi-Ro requested' a classes of pipes in terms of the laydetermination &ss
to whether the Bu- ing schedule.'Accordingly, we canreau would accept' responsibility not, on this record, find that the defor pipes which were acceptable or cision to manufacture replacements
could be made so>but for which re- for these pipes was reasonable.
placements had been manufactured
We 'find that with the exception
to meet the laying schedule. The of small diameter pipes the eviproject engineer deniied liability dence does not support the contract-upon the ground that as of May 25, ing officer's finding that the Bureau
1966,the only pipes''heeded to com- 'in the early stages of contract perplete the contracts':were for heads formance accepted pipes not comof 50-fobt' and above-and 'that the plying' with contract requirements.
pipes in question wvere25-foot heads We 'recognize Mr. Lincoln's testiwhich had been downgraded upon mony that the Bureau in the early
failure to pass the hydrostatic test period of contract performance
at the design head' (letter of May may have accepted a few pipes with
31, 1966, Exh. 'N, pp. 30, 31). extensive repairs that proved out
Twenty of the urplus: 'but accep- on hydrostatic tests (Tr. 1894).
able pipes -are for 25-foot heads Since the contract contemplated
(Exh. '37).' Although' the evidence that repairs in accordance with the
does not establish' that these pipes Concrete Manual were permissible,
'had 'been; downgraded,- C'n-Vi-Ro this testimony' does not establish
has not disputed the assertion they that any 'accepted pipes did not
were downgraded. Forty'of these 86 comply with the specifications.:Acpipes were manufactured' prior to 'cordingly, we reject-this defense to
May 1S, 1965-,'and it is: p6sible that
the claim pipe acceptance criteria
these were pipes improperly re- were changed.
184Mr. Peckworth testified that concrete
It is true that the Bureau ac'pipelines are expected to last '100 years '(Tr.
cepted in' excessof 1,000pipes which
284). He stated that he knew of some, pre'we have found were properly classisumably concrete,. municipal pipelines that
had' been in service for 25 or 30' years 'that
fled' as small diameter provided
had never been touched for repairs (Tr. 249,
pipes'of
larger diameter'were sub250). He admitted, however, that there were
many which had: been:::frequently- broke "for stitnted in the line to compensate
repairs.. The Government concedes that, it is
unrealistic to expect that a reinforced con- for head loss' (ktters of October 16
free. 84

-

crete pipeline would never have to be. shut
down for repair (Second Statement of Position,
p.24).
-

-and 30, and- November 23, 1-904,
-Exhs. 5S, SC ;andZ5D). After the

l-
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,relaxation of the criteria for determination of small diameter pipe,

approximately 158 additional small
diameter. pipes were accepted with-

out the ecessity of substitution.
Thee pipes here accepted because
,small diameter pipes were not being
-produced in significant quantities
,and were not a threat to the prop,erties of the line (Tr. 1907.).
The Bureau also permitted the
repair; and- accepted substantial
quantities of pipes with cracking
,or. flaking0 interiors even, though
there is no provision of the Manual
expressly permitting such. repairs.
.We note that the Bureau's primary
concern with pipes having. flaking
interiors was not with the integrity
of the pipe, but with the effect i-ereased roughness would have on
flow (Tr. 1750). The, Bureau permitted the repair of and accepted
233 pipes with rocky bells and 150
pipes with fallouts which. were rejected. during the May 15 inventory
even though Cen-Vi-Ro is chargeable with a continuing failure to
.take known corrective action to re.duce. or. eliminate these , defects
.prior to, May 15, 1965, and thus the
,Bureau was not obligated to accept
,these pipes.
;
The contracting ocer found that
four pipes with, two or less core
holes were accepted after repair and
hydrostatic test. We have been presented no.basis for disturbing this
finding. The, Concrete Manual, as
,Cen-Vi-Ro admits, does not provide
.for repair of, core holes.,

OF THE INTERIOR

[80 I.D.

fication requiremnnt- that pipes exhibiting minor dripping .ernain
under the prescribed test pressure
for periods up to, seven-days in
order to determine if the pipes
would heal and authorized the acceptane. of pipes which ceased. to
drip when retested within seven
days. It .will be recalled that. the
Chief Engineer's. letter of' January20,195, described the requirement f the original specification
,that the pipes remain under test
,pressure as unintended and unnecessary. It is not clear fron the record when, this authorization ,was
actually utilized. The time limit on
retesting dripping pipe was not,en,forced as to reclaim program pipes
(memorandum

of March. 31, 1966,

note 29, supra). It would appear
that the Bureau ran little risk in
this regard since the record reflects
that pipes stored in the yard for extended periods would be more likely
to fail the test (Tr. 97, 98). This
would seem to be .particularly true
.f.thepipes were not soaked and it
will be recalledthat the soak period
.was waived at. Cen-Vi-Ro's option.
There is no evidence in the record
"of any other. wawers of specifica.
tion requirements of any. conse,quence.

The contracting officer made--no
findings as to sums due. the 'Gov-

ernment'for savings resulting from
the specification waivers or relaxations referred to above. Department
counsel stated that the cost of Government "accoinmnodations"' to Cen-

In the area of hydrostatic test- Vi-Ro as well as increased- costs of
.ing,tlhe Bureau removed the ,speci- Goverment' inspection would,' be
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presented'' in due course (S'econd protested the number of special hyStatement of Position, p. 50). How- dros'on severaf occasions.
There were 86 acceptable but surever, no such evidence was offered
plus pipes in the yard after pipe
at the hearing.
production was completed of which
Decisiob 9
40 were manufactured; prior to
The Government's adnitted purpose in the letter, of May 13, 1965,
and instructions and directives issued to inspection 'personnel during
the period April 30, 1965,to and inclusive of May 24,1965, was to limit.
repairs and improve the quality of
the pipes. We have found that the
Concrete Manual was applicable
and that the' Bureau restricted repairs to pipe: defects which were
normally repairable under the Manual, e.g., fallouts, unconsolidated
areas (rock pockets) and longitudinal and circumferential cracks.
These restrictions- were significantly
relaxed only as to fallouts-and rocky
bells. Cen-Vi-Ro is chargeable with
a continuing failure to take known
correctiveaction to reduce or eliUinate rocky bells and fallouts prior'
to May 15, 1965, and gyro area concrete prior to July 31, 1965.Accordingly, restrictions on repairs-to these
defects prior to those -dates were
not contrary to the Concrete
Manual
We have found that the Bureau
required hydrostatic tests beyond
the requirements' of 'the contract.
Although Cen-Vi-Ro joined in and
acquiescd'in the practice of conducting special hydrostatic tests on
questionable pipes in the early
stages of, production, it verbally

May 15,' 1965. 'The evidence does not

stablish wlen the replacements 'for
these pipes, were manufactured or
the need for such pipes in terms of
the laying chedule. There is evidence that pipes were lost' in inventory. Cen-Vi-Ro has not disputed
the assertion that some- of these
pipes were surplus because they had
failed' hydrostatic" tests 'at 'the
design head. 'We' 'conclude that
Cen-Vi-Ro has: not shown that it is
entitled to be compensated for the
surplus pipes.
- With the exception of some:small
diameter pipes, 'the evidence dock
not support the Government's'as
sertion that it accepted no'nspecifi
cation pipes prior to May 13, 1965.
Accordingly, there' appears to be
merit in Cen-Vi-Ro's contention
that acceptance after'May'13, 065,
was based on more stringent specifications. However, Cen-Vi-Ro' has'
n6t established that any particular
pipes or tests' beyond those ' as to
which we have previously sustained
the appeal 'were improper and we
hold that Cen-Vi-Ro has not shown
that: it'is entitled to any additional
conipeiisation. 1855

;-

h-

s It is well settled that a claim for an
equitable adjustment,: irrespective of' merit,
must .be denied 'in the absence of proof of
damage. Steenberg Construction Coompaniy
(note 159, supra) at 44,044 Fulcrum.Corporati on of Sew Jersey, IBcA-74--11-68 (June 1i,
1970), 70-1 BCA par. 8328.
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We find that the Governmenthas
had ample tinme to assert and establish any. claims for alleged sav-

(Brief, p. 48) . Subtracting-this total.
($1,433,147), from the overrun, including loss of profit, leaves a total

ings due to waivers, or relaxations

of $3,599,315.

of the sPeeifictions but that it has

The above amount exceeds the
sums excepted-frnomthe releases and
Cen-Vi-Ro does not: seriously contend that it. is entitled to such a

,

failed to do st.'S,|,

The appeal .as to changing criteria for pipe acceptance is denied.
Equitab e Ajustment'

recovery. Although. Cen-Ni-Ro as-

serts that it has. established 'with
While, initially denying tha't its reasonable precision'the costs arisclaim was based on- the total cost ing from, certain of the Bureau's
approach (Notice of Appeal, p. 34), acts, it is clear-that the 'claim is
Cen-Vi-Ro. now concedes that total substantially-based on the:tota cost
approach or variations thereof. The
cost was used as a starting point
(Tr. 974; -Reply Brief, p. 10). Cen- guidelines for use of the total cost
Vi-Ro asserts thatthis method of approach are ell settled. in that
proving an equitable adjustment or there mlpst'-be'proof: (."() the nadamages has been sanctioned by the ture of the particular losses make it
impossible or highly impracticable
Court of Claims.186
Cen-Vi-Ro. has computed its ac- to determine them with a reasonable
tual. out-of -pocket loss on both eon.- degree of accuracy, (2), the plaintracts as $3,418,504 (letter .of Au- tiff's bid or estimate. was realistic;
gust 14, 1967,.Exh.A [0]; Brjqf-p. (3) its actual costs were-reasonable;
48), . Cen-Vi-Ro, computes the total and (4) it [appellant] was not'
cost overrun.as $5,032,462whichijn- responsible for the added exeludes loss of estimated profit, of penses." 1"7 Since we 'nd that the.
$1,013,958. Interest on money, bor- above conditions foriuse of-the total
:rowed to fi~nancethe alleged ,extra cost. approach have not been established, we hold that total cost is not
'ork, is, also claimed. Ce AT-Ro
,concedes, that plAit. construction an appropriate means of computingoests abo'e the estimats. ($427,035 an equitable adjustment in this in-foythe north plant and $394,897for stance.
Writh regard to (1) above,; we
tlhe soyth ,lant), oveirrunsill Pippe
have
recently had occasion to emlaying costs in ad4dtioi'ito. ther$100,phasize
that the total cost approach
000payment to -R. Filton inlthe
may be used where it represents the
amount of $211,215, 'an5
Id, .percent
of the final inventory of rejected only feasible method of computing
pip in the amount pf $400,000.
may the. amount due but that ,justificabe for the account of the contractor tion for its use. had not been established where the additional costs
'isoCiting,'anOng others, Osiver-Finnie Co. V.
Ute-State8, 150 Ct.-"Ci
(1960), and
J. D. Hedin Oonstr ctio o' v. U
d~States,
171 Ct. Cl. 70 (1965).

~i89

.'7
WRB Corporetion v. United States, 183Ct. C1. 409-628 (1968).
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can fairly

be

dat'egorized.'8

A-

though appellant's claim presentation leaves much to be desired, as
we find inf/a, certain of appellant's
costs have been established' with
sufficient certainty as to enable, in
our judgment, a fair ealcfulationhof
the amount due.
Appellant's bid totaled $2,464,227 as compared to the next low bid
of $13,363,934 and the engineer's
estimate of $14,540,860'(Abstract of
Bids, DC-'6000,' Exh. 143). Therefore, Cen-Vi-Ro's bid price was approximately'93.3 percent'of the next
low bid. It appears that the principal portion of the $899,707 difference between Cen-Vi-Ko ad the
next low bid is attributable to laying

testified that h was-tolddn several

oecasions.1y Mr.

ibard

that the

price should have been $30 a toh as
compared td the actuai price, of

Although Mr. Sibk5Q.5ss
about $21
Urd aenied making any. such statetent (Tr. 1109); we note that. Mr.
Peterson calculated the oirerruni, 54clusive of claim payments to sub-

contractors, at $10 to $12 aton (Tr
92.). Accordingly,

we accept Mir.

Cranes testimony with reference to
Mr. ubbards admissions of a realistie bid, price. However, we need

.. li,
not hinge our decisipononresoon
of this coiiflicting testimony, since
we have preyiously referred to Nr.
Hubbard's admission atthe mneeting
of Octob.er28, 1964,that Cen-Vi-Ro
and furnishing pipe.1'w The engi- had oerestimated the capabilities
neer's estimate for laying and fluit of the 20-foot sPi,nnarVand ham,
nishing pipe was $12,194,948.50.Mr. found that'Cern-Yi-Ro's opimismas
Franklin testified that 'Ceri-Vi-Ro's to the anticipated'number of hydrobid prices for pipe were'approxistatic tests, was,not justified. swe
mately' $21 a ton on DC-6000 and find n/ra0 Cen-Vi-Roas
also over
optimistic as to the one percent anapproximately $30 on DC-6130'(Tr.
337). ir. Peterson confirmed 'this ticipated rate for final rejects. We
testiMony (Tr.- 971). Mr. Crane note the statement attributed to Mr.
Crane at the mieetingof October39,
iss iseenberg Construction Cnpaeva (note
159, supra), at 44,041.
1964(Exh.9), ,that although prices
:1 Appellant's counsel sought to explain
favorable to the1Govetnmnt
were,
some of the difference by referring to te con,

viction of certain pipe narm-factnurergin Cali'
forua 'for collusion in the sale of conerdte
pipe. and asserting that Cen-Vi-Ro submitted
a "sleeper" bid (Tr. 205S-2055) . The history
of the convictions referred to. appears 'in
Marieopa County v. American* Pipe and. Constructieon Co., et al., 308 F. Spp. 77 (D.C.
Arizona, 1969), affd., 431 F.2d 1145 (9th.Cir:,
1970). For other. related civil litigation see
tate.ofe Washingfon, et al. v. American Pipe
eai., 274 F. Supp. 961
and Construsc'fizCO.o
(D.C S.D. Calif., 1967), and the same case at
2S0 F. Sump. 802 (196S). Since counsel's eplanation involved an assumption of criiminal
conduct 'on the part of 'other bidders, 'and it
did not appear that any of the 'convicted
fiLrs were bidders, the hearing meniber riled

that it wasimproper.

'

'

considered there was a

theBureau

reasonable profit in the contrast
prices for the prime contractprs and
principal subcontractors on' eacl
job,. Althugh

thle, ,cted-statemmenit is

sone evidence to the-contrary; we
conclue

Cen-i-Ro's

bid prices for

furnishing and laying concrete pipe
were too low. The Board finds

hat

.D
Tr. 1981, 1982.' Gove-nrent counsel re
ferred'to the aerage' price for both contracts
of $28.50 per ton (Tt .1109,lll0).
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this condition precedent to the use
of total cost has not been established.
We consider that condition (3),
the reasonableness of the: actual
costs, and (4), that the contractor is
not responsible for the added expenses, to be intertwined and will
consider them together. In considering actual costs, we have held that
no presumption of reasonableness is
applicable.19i The. contractor's experiene; on other jobs of, siiiilar
magnitude is for consideration.9 2
As noted previously, Cen-Vi-Ro of
Texas, Inc., was formed expressly
for the purpose of bidding on the
Canadian River -Project (note 3,
uIPra).While it appears that other
affliated companies and licensees
have undertalen substantial projeets involving the supply of concrete pipe," 3 Mr., Peterson denied
that appellant had ever done so (Tr.

chine which was not suitable.94There appear to have been about 280
improperly fabricated cages which
were rejected in the first two months
of production (Inspectors Daily Report, dated: August 6, 1964). There
were also delays attributable to form
shortages and problems with the 20-

Also bearing on the question of
the reasonableness of -appellant's
actual costs is its responsibility for
costs in addition to its estimates.

that an undetermined amount of
Cen-Vi-Ro's costs are attributable

There can be no doubt that Cen-Vi-

Ro is responsible for a substantial
portion of such costs. We have previously alluded to Cen-Vi-Ro's cage
difficulties. Mr. Franklin. admitted
that some of these. difficulties were

due to the installation of a cage maConstruction Comepanyj (note
191 Steenberg
159, aupra) at 44,041.
152

J. D. Hedin ConstructionCompany (note

186, supra) at. 87.
lg Cen-Vi-Ro Pipe Corporation of Shafter,
California, has undertaken to supply substantial- quantities of pipe to the Bureau and
the California Department of Water Resources, Mr. Peterson referred to other substantial projects including production of concrete products (Tr. 1051.1052).

foot spinner whichl as we have seen,

had not previously been used to
manufacture reinforced concrete
pipe. There is evidence of machinery
breakdowns some of 'which were at-

tributed to iproper maintenance
and delays due to inclement
weather.95 There are repeated indications that Cen-Vi-Ro's difficulties,
at least in part, were caused by inexperienced and unskilled labor. CenVi-Ro admits that on or-about February of 1965,a high percentage of
defective pipes was produced, the
costs of which are assertedly not inc uded in the claim.'9 0 We conclude

19 Tr. 557. This was a spindle or bobbintype machine which was replaced by a
mandrel-type machine (Tr. 1341-1345).
10 See, among others, Inspeetors Daily Reports dated, July 1, 3, , 20 and 29; August 3,
5. 12, 24, 27 and 31; September 1, 17, 19 and
23; October 19, 20 and 27; Novemler 9, December 7, 9, and 16, 1964; January 7, S 25,
and 28; February 9 and 12; March 9,- 16, 18,
20, 22, 23, 24, 26 and 27; April 2 , 13, 16, 17,
22, 24 and 29; lay 11, 12, 13, 17, 20, 22,
26 and 29; June 1, 3, 4, 9 and 23; July S, 9,
and 10; August 5, 6, 19 and 24; September 1
and November 29, 1965. See also letter of
January 5, 1965, memoranda dated February S and 23, March 1, 3, 19 and 29, April 16
and May 1, 1965; letters dated May 2S, June 4
and 25, 1965; Miurray memorandum, dated
July S. and letter of July 12, 1965 (Cen-Vi-Ro
Correspondence).
1 Exhibit L, p. 4. Cen-Vi-Ro asserts that:
this statement is applicable only to the specification changes effected-by letter of May 131965 (Reply Brief, p. 18).
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to' improper maintenance .and to
that extent have not been shown to
be reasonable. We also concl Ludethat
a portion of Cen-Vi-Ro's co,its above
its estimated cost is' due to I nderbid-

Extra

lanm
HouvrsforTesting and.-

H:pairsf:

, :

-In computing this claim, Cen-Vi-

ding and that a further pC,rtion of
such cost is due to factors such' as
inexperienced labor, start- up' diff-

lb determined average man-hours
per ton of pipe produced for the
period March 1966through the coni
pletion of pipe production in June

cultieS inherent in commenc iftgpto-

of 1966 (Tr. 981, 982; Exh. 5M, p.

1. Costfor Extra Man Hours
on Testing of Repairs
.
2. Cost to Manufacture Ex-

tracted from the actual man-hours
per ton for each week during' the penIod.May 2, 1965, to and including
February 27, 1966, resulting in a

dufctionin a new plant and lageand

F3).. This figure was computed as
pipe manufactuting
r)roblems 1.42 man-hours per ton of pipe.
which' are clearly Cen-Vi-Ro's re- However, an error was made in comsponsibility. We conclude t ;hat jus- puting the actual man-hours per ton
tification for the total cost a pproach for the week ending March 13, 1966,
and Cen-Vi-Ro now admits that the
in computing' an: equitable adjust
I average for the. above period should
ment has not been established
I I .I be 1.47. man-hours per toni (p. 5,
.Cen-Vi-Ro's claim is sumrna irized as Answers to Interrogatories, Exh.
follows:(Exh. 3M,p. Fl)

-

129). This

$6O2,
940

395,328
…----------…

cess Rejects

3. Cost of Materials in EK* cessive Rejects…____
4. Cost of Loss of Efficiency
for 10 Months

381,975.

total

396, Ott>

man-hours (Exh. 5M, p. F4). However, because of the mistake pre.

-Subtotal
$1, 776,443
5. Overhead and Profit at 15
271,111
percent
6. Payment to Pipe Laying
:
Subcontractor for Delays
in Shipping
100, 000
7. Cost to Dispose of Reject
-pe

_

Total as amended*Withdrawn
supra.'97

120,314*

_.

$2,147,5

at the hearing

figure. was. then sub-

note

1

197 The Government has made a g-eneral ohjection to appellant's claim presents stion upon
the ground costs are shown in sumsnary form
and- appellant's books and records were not
made available at the hearing (Al ipendix to
Brief,. pp. 20, 21). While we reeoi,nize that
in instances where the Government I saselected
not to conduct an audit the contract tor's books
and records are ordinarily produced or other-

of 162,781 allegedly

excess

wise available at the hearing (see, e.g.,'E. W.
Sorrells, Inc., ASBCA Nos. 13348, 14537,
141573 (October 12, 1970), 70-2 BA par.
8515), we overrule the Government's objection
in this instance.i First, en-Vi-Ro repeatedly
offered its records as available for audit (Answers to Further Interrogatories and Request for Documents, ERxh.124; Letter of
AprIl 15, 170, Rixh. 1271. Second, the summaries in question are in the record as part
of the appeal- filed and we think the sources
of the costs shown on the summaries were
sufficiently demonstrated by testimony at the
hearing and-answers to interrogatories. Lastly,
we think that any such objection should have
been made at the hearing and is simply not
timely when raised for the first time on a
post-hearing brief. We note that the. Government objected to the introduction of a certain
summary (proposed Exhibit G) at the hearing
upon the ground that the records from which
the summary was compiled were not available
.(Tr. 1022) , that the objection was sustained,
and that the proffer of the summary was later
withdrawn (Tr. 1026).
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viously mentioned the correct .total
is 153,458(Tr..1 037,;138; p. 5, Exh.
129). To this total was applied labor
costs of $2.024 per man-hour, computed by dividing total productive
man-hours of 1,097,667into the total
payroll including'payroll taxes and
insurance of $2,224,728.':9 Next
Cen-Vi-Ro applied three so-called
"adders" to the allegedly excess
man-hours $.57 per man-hour rep_
resenting 25 percent of equipment
and plant support costs which were

south plant. Included in -plant
equipment and support costs is an
item representing interest on investment at five percent for two years on
the north plant ($148,582) and 1/4
years on the south plant ($65,039)
for a total of $213,621. Mr. Karl
Peterson, who principally prepared
the claims, testified that costs stated
were net job costs.and did not in-

plant construction 'costs ared $1,563,00T for
the north plant and $,1,0R;,038:for the south
p1int -(Brief, p. 48). ,Tbese. figures 'are allegedly $427,035 alfd '$394,897,' respectively,
X
above the original estimates.

mately 11.8 percent of payroll costs.

clude financing costs .(Tr. 1027). We

conclude that this item is, not properly a cost. Other items under this
heading include school and county
deterimined to be $2.29 per man
hour, small tools and supplies at taxes in the amount of $18,000,in$.24 per man-hour and indirect-job surance [for equipment, Tr. 1060]
costs of $.87 per man-hour, result- of $22,199, spare parts including'
ing in a total as corrected of $568,- freight of $942,081 and electricity,
408 (Tr. 1038; p. 5, Exh. 129).
gas, supplies and outside rentals for
totaling
operation
Equip i ent and plant support equipment
costs of $2.29 per man-hour were $505,982.Deducting the item for incomputed by dividing the total for terest on investment, which we have
such costs, $2,508,480,by total man- determined is not a cost, the total
hours of1,097,667 (Exh. 5M, p. F8). for equipment and plant support
Original investment in the north costs is $2,294,859 which reduces
plant is stated to be $1,485,819and man-hour. costs in this category
in the south plant as $1,040,627.199from $2.29 to $2.09. At 25 percent
Depreciation based on a 15-year the adder for this factor is reduced
plant life for a normal 40-~to' 50- from $.57 to $.52 per man-hour. Mr.
hour week utilizing the double de- Peterson conceded that the 25 perclining balance method and adding cent was an arbitrary figure guided
50 percent' for a 2-shift operation by experience in measuring support
was compluted at $540,408 for the required for plant personnel (Tr.
north plant anld $266,189 for the 1051).
The next adder was $.24 per man* 'DS.Tr. 108;.- .89,: :1052-1054; Exh. 5M, hour for small tools and supplies
pp., F5 and FT. The Governmaent calculated
(Exh. 5M, p. F9). Costs for small
total man-hours at 1,005.425 based on :submitted payrolls (Man-hour per Ton Study,
and supplies are totaled as
tools'
:
Exh. 150).
representing approxi$263,167
audited
actuall
that
asserts'
en-Vi-Ro
Mr. Peterson testified that it was not
appropriate

to -use a 25

percent
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general expense
factor'in this. instance since there superintendence,
20
i
profit.
and
wvasa direct relationship. between
Mr. Peterson testified as to the
such costs and labor (Tr. 152). He
denied that this factor was ,high by reason for using the last 31/2months
of production as representative. He
industry standards (Tr. 1057).
The, final adder, is indirect job stated that it was.simply an, assesscosts totaling $952,235 or $.87 per ment .ofwhat Cen-Vi-Ro considered
man-hour (Exh. M, p. F10). Cen- was the capacity of the plant when
had
standards
Vi-Ro asserts that all supervisory manufacturing
costs and expenses incurred to sup- reached a point where they were
port the operation were compared generallyunderstood (Tr..986, 1040,
with all the recorded man-hours of 1041). It. is clear that. this. aspect of
labor to arrive at a unit cost (Exh; the claim has 'beencomputed on the
SM, p. E2). Mr. Peterson testified basis of man-hours per ton of pipe
that this account was'charged with produced during a period when the
costs which did not appear to belong plant was operating at or close to
in other accounts and included items maximum efficiencyas compared to
such as fidelity insurance, insurance a prior ald less, efficient period of
on vehicles and the office,rent, cleri- production. This, in appropriate circal help, postage and certain super- cumstances, could be a reasonable
visory salaries not otherwise in- method of computing loss of efficluded in direct labor costs' (Tr. ciency. However, what is missing is
1058-1060). While he denied that persuasive evidence that the excess
the job was charged directly with man-hours are in fact attributable
executive salaries, he was rather to repairs and testing improperly
-vagueas'to the supervisory salaries required by the Bureau.
included in indirect job costs' and
We have sustained the appeal as
stated that they- "might be safety to 699 special hydrostatic tests
people." (Tr.'1059.) We think that which we have concluded could not
the 'item's comprising these costs reasonably be required at Cen-Vicould and should have been set forth Ro's expense. It therefore becomes
20 0
with more precisio .

The contract

provides that extra work- and material are to be paid for at tile actual
necessary cost as determined by the
contracting

officer, plus: an allow-

ance. not to exceed 15 percent, for
onstruction Company
200See Steenberg
(note 159, supra), at 44,044 (abgence of details
as to items included in- general expense accounts, held to preclude application of a
straight percentage factor for overhead and
profit).

497-456-73--

7 entitled "Extras" of the
M0Paragraph
General Conditions. Actual necessary cost is
* all reasonable
defined as including "*
expenditures for material, labor (including
compensation insurance and social security
taxes), and supplies furnished by. the contractor, and a reasonable allowance for the
use of his plant and equipment, where required, but will in no. case include any allowance for office expenses, general superintendence, or other general expenses." See
Perry HiWallace, Inc. v.. United States, 192 Ct.
Ci. 310 (1970), construing a very similar
.
clause.
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necesary to determine the cost of
Such tests.
Mr. Franklin estimated the cost
of hydrostatic tests as in excess of
$200 per pipe (Tr. 41). Mr. Peterson testified. that the cost, of special
hydrosatic 'tests in the south plant
was $180 to $200 and near $300 in
the north plant (Tr. 1028). We find
that these estimates are overstated.

Mr. Franklin testifiedthat it took
over three hours to perform a hydro-static test (Tr. 346). This time inchides handling the pipe on the test.
stand, coupling of the pipe with the
test apparatus, a minor soak period
of possibly 20 minutes and the actual test time of 20 minutes. It does
not include time required to move
the pipes from the yard and return.
It therefore appears that the test
time as stated by Mr. Franklin applies to-the period after May 19,
i965, when the soak period was
eliminated at Cen-Vi-Ro's option.
The test euiipment was such that
ordinarily two pipes were tested at
one time. Cen-Vi-Ro asserts that one
test of two of the smaller pipes produced under DC-6130 could be completed in an average of 2/2 hours
utilizing the services of one foreman, two laborers and a fork-lift
operator (Exh. 81K, p. F-7). While
we assume that more time would be
required to conduct a test for the
larger size pipe, it does not appear
that any additional personnel
would be involved. We conclude
that a hydrostatic test under DC6000 involving two pipes could be
completed in an average of four
hours. The equitable adjustment, ex-
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elusive of indirect J~obcosts, is then

computed as follows: $2.784 (average man-hour payroll cost of $2.024

plus adders of $.52 and $.24) x 8
(four men at two hours per pipe) x
699 (numbe of. excess tests) = $ 5,566.73.262Inire6t job costs' will be

considered in a separate portion of
this opinion.
-

Maimufactureof Excess Rejects

In computing this claim, Cen-ViRo subtracted total tons of pipe
sold on DC-6000 (asserting 360,985,

which includes 54- and 72-inch pipes
produced in the north plant for DG6130) from tons of pipe produced
(398,591, which again includes 54and 72-inch pipes manufactured for
DC-6130), deducted. a one percent
reject rate allegedly anticipated in
the bid and seeks to charge the GoVermnent with the remaining tonnage of 33,664 less a credit for re-

pairs (Tr. 978, 983; Exh. M, p.
F6). Based ontotal pipe production
under both contracts of 447,499tons
and total man-hours of 1,097,667,
Cen-Vi-Ro determined an average
of 2.44 man-hours to produce a ton
of pipe.203Average man-hours to
produce a ton: of, pipe were then
202For comparison purposes, we note that
Cen-Vi-Ro computed -the cost of 381 allegedly
excessive hydrostatic tests under DC-6130 at
$7,038
(xh. 81K. pp. F-7 and F-8).
2
03P.
9, Answers to Interrogatories,
xh.
129. The Government determined total manhours at 1,005,425 and total pipe production
as 433,970.9 tons for an average for both
contracts of 2.317 man-hours per ton (ManHour per Ton Study; note 198; spra). The
difference in man-hours is not explained. Since
Cen-Vi-Ro alleges that all supervisory costs
are included in indirect job costs, It does not
appear to be due to the fact that submitted
payrolls in accordance with the Dais-1Bacon
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applied to the reject tonnage to
reach a total of 82,140 manhours
(Exh. DhM,p. F6). Labor at $2.024.
per hour, plant and equipment support. costs of $2.29, small tools of
$.24 'and indirect job costs- of $37
per man-hour were applied to the
allegedly excess man-hours to reach
a total of $445,528.This figure was
reduced by $50,000 to account for
the cost of repairs. If Cen-Vi-Ro's
contention that approximately 50
*percent of the 1,670 rejected pipes
in the yard on Juine 20, 1966, was

repairable in accordance' with the
[Manual is accepted, this would result in an average repair cost of approximately $60 per pipe. However,
AXr.Peterson stated that the $50,000
-was,an estimate.on the order of $ao
40 a joint, based on all joints
,(Tr. 1072).

,or

Since the foregoing is the claimed
'labor and associated plant and
equipment costs applicable to the
allkgedly excessrejects and does not
inclide material cst§, we-will 'defer
'our discussion on this aspect of the
-claim pending consideration of ma-terial costs.

INC.
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average content per ton of pipe for
steel (cement, sand and coarse ag-

gregate usage was determined n
the basis of the average per ton of
concrete), applied the resulting fig'ures to'the llegedly wrongfully.rejected tonuage and added alive percent factor for waste (Exh. M, p.
F i). Mr. Peterson testified that the
standard mix and the associated materials were applied to the net
weight of the concrete in the rejected tonhage and that required reinforcing steel was based o the
.average weight in each size and class
of pipe produced (Tr. 1072, 1073;
see also Explanation of Steps in
Computing the Extent of Damages,
Exh. 51, pp.,E2 and E3).
Reinforcing steel was computed at
an average- of'.0432 tons per ton of
pipe which applied to the rejected
tonnage of 33,664 equals 1,454 tons.

This figure was multiplied by the
asserted cost of $126.56 per ton
whicl equals $184,018. Cement usage wvas computed as an averageof

.7621 barrels per ton of concrete.
Tons of concrete in the rejected pipe
were determined by subtracting
1,454 tons of reinforcing steel fro n
*XCostof Mateircd in Ewcess Rejects 33,664c(tonnage of allegedly wrong* fully rejected pipes) and applying
In computing this aspect of the
the result (32,210) to the average
.claim,' Cen-Vi-Ro deterifnied an.
:barrels of cement per ton of conAct would not necessarily include foremen,
crete which equals 24,547 barrels.
and other supervisory employees, However,
.-acceptance of the Government's figure in the 'This figure multiplied: by' the asabsence of a cbange in total labor dollars
serted net cost per barrel of cement
'

- would compel an upward revision in

ourly
labor costs. The difference in tonnage of pipes
produced appears to be due to methods of
computing average weight for each size and
class of pipe (letter from Department counsel
to counsel for cen-Vi-Ro, dated July 30, 1970).
t'nder the circumstances we accept Cen-Vi-Ro's
z:ftures.'
.

($4) equals.$98,188. Sand usage was

computed at .2782 tons per ton of
concrete which multiplied by 32.210
equals 8,961 tons. This figure times

the asserted cost of $2.57' per ton
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equals $23,030. Coarse aggregate Vi-Ro process had previously. exusage was determined as .5394 tons perienced reJeCtiOn rates substanper 'ton of concrete which multi- tially ess th'an one 'percent (Tr.
:'plied by 32,210 'equats 17,374' tons. 1068). He asserted th'at in view of'
This figure' multiplied by the as- the volume of production the fact
serted' cost of $3.37 per ton equals that the plant was new'and that per$58,550.The total cost of the above sonnel were to be trained should not.
materials equals $363,786 to which affect the'result. We note that Mr..
Cenii-Ro applied a' five, percent Hubbard expressedtheopinion that
waste factor to reach the amount fina]' rejdects ndrially expected dueclaimed of $381,9.75.0
Mr. 'Peterson to accidental damage and other faetestified that the five percent waste tors should not' exceed one-half of'
factor was determined from Cen- o'nepercent (letter to Raymond In_Vi-Ro records
(apparently
on ternatioinal, Inc., dated Jul'y 2, 1965,
other jobs) and- the estimate Cen-Vi-lo Correspondence).' :This
(amouni. for waste not stated). He statement was, of course, made over
asserted that in many instances a year, after the plant had comwaste factors were actually higher menced.operations.
(Tr. 1074)..
Cen-Vi-Ro, relying on Mr. Peck. It is clear .that in, seeking to worth s estimate, argues that only
*charge the Government for all re- 50 percent of the pipes were properjected tonage above the one.perceii ly rejected and asserts that of this
anticipated in the, estimate, (Tr. quantity, the pipes rejected for flak.983), Cen-.Vi-Rohas adopted a var- ing are due to the Bureau's actions
iation of the total cost approach.2 0 4 in forcing Cen-Vi-Ro to' deviate
In this connection, we note that fi- from its normal manufacturing pronal rejects. allocated to the months cedure (Brief, p. 46). Cen-Vi-Ro
in which the pipes were produced, computersall actual reject rate of ap,were less thtan one percent of pro- proximtely 1 percent. However,
duction in only two months, 0.5'per- this computation assumes produccent in February.and 0.9 percent in tion of 60,000pipes under both conApril 1966 (Exh. Q),. Mr. Peter- tracts (actual production appears
son admitted to hain
ageed at a to total 55,719,Exhs. 5Q and 81R),
conference with Bureau representa- assumes'final rejects of-3,000 (actutives.in January 1967,that a,.two ally final rejects for both contracts
percent rejection rate would prob- appear to. be 2,923.), and final 're*ably have been more realistic (Tr. jects for flaking of 600 while actual
*1067). However, he defended the rejects for this reason (including
,one percent, estimate ,by asserting rejects for bad interiors)' are apthat licensee pants, lsing the Cen- proximately 364 (352 in yard on
June 20, 1966,pl s 12'rejeced under
2 See, e.g.. Bu1o Law v. United -tates, 195
ct. C. a70 (19i). (total:time:approach
to
DC-6130). Accepting 'for the moproving delay is no more acceptable than total
ment, Cen-Vi-Ro's assumptions that
cost mfethod of proving damages).
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pipes rejected for flaking and bad
interiors were the responsibility of
-the Bureau, and that one-half of the
remaining rejects should have been
accepted as repairable under the
Manual, the reject rate, using the
actual fiures cited above, is in excess of two percent.
Although Mr. Peterson's testi:mony concerning rejection rates experienced *in other plants affords
support for the anticipated one percent rejection rate'as reasonable, we
*conlcludethat it was over optimistic
in view of the fact. that-a plant for
the manufaeture of pipe had to be
,constricted, the 20-foot spinner had
:not previously been used to manu-

facture reinforced concrete pipe
and that labor relied upon was
Largely inexperienced and unskilled.

In any event, we cannot accept Cenevioseclaim presentation since the
evidence does not support the contention that the quantities of pipe
alleged by Cen-Vai-Rowere'impropeily rejected and could have been
satisfactorily repaired in acord-'
ance with the Concrete Ma~ntlal.

:We have, however, sustained 'the
appeal as to 107 pipes' which were
wrongfully rejected. Twentr-nine

appears that "a 72-inch. by 20-foot
pipe weighs approximately 18 tons,
that .a 66-inch by 20-foot pipe
weighs approximately 1a tons, that
66-inch 'by 16-foot pipe weighs approximately 13 tons, that a 60-inch
by; 16 foot "pipe

"weighs

approxi-

mately ten tons and that a 54-inch
by 16-foot pipe weighs approximately 8.1 tons ("Flier" issued by
Cen-Vi-Ro dated November 29,
1965,advertising the sale of "good"
reject pipe, Exh. 28). This computes to a total of 1,323.9 tons of
concrete and steel in the 107rejected
pipes. Applying this tonnage to
labor and associated plant and
equipmentSupport costs (exclusive
of indirect job costs) of $10.61 per
ton
($2.024+ $2.09+ $.24X2.A4)
and material costs of $11.35 per ton
($5.47 steel, $2.92 cement, $.68 sand

and $1.74 'aggregate) indlusive of
five percent waste, we conclude that

the cost of'manufacturing these 107
pipes was $29,072.84.From this figure we subtract $3,200 representing

the cost of 'repairing 64 of the pipes
to reach 'a total of $25,872.84. Idirect job Costs;overhead and profit
will be considered in a subsequent
portion of this opinion.

'Of these pipes are 54-inch, 25 are 60-'

inch, eight are 66-inch'x'16-foot, 2a
are 66-inch x 20-foot and 20 are 72

inch pipes. Forty-three of these.
pipes had been repaired.' :
Although Mr. Peterson testified
that the job was not set up to account for costs on everypiece of
pipe (Tr. 973, 974)0,we thinlk that
the costs of these pipes'may be determined with-reasonable certainty. It

Loss of Efcieney
Cen-Vi-Ro, has computed this
portion of the claim upon the basis
of the difference between the average number of pipes produced during the period March 1966'through
the completion 'of pipe production
in June 1966 (stated as 1,720 pieces

per month)

nd the average' pieces

146

DECISIONSI OF THEE DEPARTMENT

(1,409 permonth) produced during
the period May 19665through February 1966 (Exh.
, pp. F1'2 and
F13).

The difference of 311 was

multiplied by ten which at, the rate

of production during the last 32
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hours required to manufacture a tonl
of ',pipe dring the, M
May 1965
through Februarv 1966 period was
70 percent higher than the manhour per ton fi ure for the last ½
Jnonths of production (Reply Brief,

months represented approximately
1.8'months of productioi. This figuHrewas then niultiplied by the asserted average monthly operating

pp. 20, 21). Cen-Vi-Ro asserts that

cost' of $220,000 to reach the amount;
'claimed f $396,000.'Mr. Peterson

argues thaththe contractor had 'to
work 1.8 months longer than it
vould have had it been permitted to
manufacture at the rate of the last.
½i/2
month period and that the contractor should be able to recover
this sum in addition to excessive
manufacturing costs 'incurred during: the .May through February
period.
Since we have rejected for lack
of proof the principal portion of
appellant's claims for excessrejects,
the duplications of which the. Government complains are not .a substantial factor in our determination.
WVe
have found that appellant is entitled to an equitable adjustment for
disruption costs associated with the
interim wrongful rejection of 1,121
pipes. For, the great majority of
these pipes (1,013 rejected for scaling), the rejection or, disruption
period was from May 16 through.
the end of September 1965 or 41/2
months. The Man-Hour per Tonl
Study (Exh..,150), indicates tlat an
average of 3.109man-hours were required to produce a ton of pipe from
the beginning of production in Alay

testified that the average niothiy
operating cost was detirnined by
dividing total jb costs by the number of months the plant was operated (Tr. 1085).'
Relying on. the so-called "Rice"
doctrine,, ' the Government asserts
that. this claim is beyond the jurisdiction of the Board (Appendix to
.

Brief, pp. 1.5, 36, 37). We consider
that we have jurisdiction.2 0 5 i

*. C;~ombining. the man-hours involved in the claims for excess testilg and repairs, the cost of manufacturing: excess rejects and the
claim for lost efficiency,the Government. calculates that Cen-Vi-Ro is
attempting to charge the. Bureau
for. 61.10 percent of the total manhours
worked. from -May 1965
through February 1966 (Appendix
to Brief,-.pp.
The
T1720)
Government therefore asserts that there are
gross duplications in the costs
claimed since the tgamn6period of
time and the same pieces of pipe are
involved. 'Cen-Vi-Ro' does 'not con-

test the Goverjiment's: calculations,
but asserts that thenumber of man205

Bruno Law v. United State&

supira)' and cases cited.

these figures merely confirm the excessive-man-hours. caused by the
%ureau's

actions.

of '1964' through

Cen-Vi-Ro. also

May. 15, 1965 as

(note 204, compared, with :'only 1.992 manhours to. produce a ton of pipe froa

' 'APPEALS

OF CEi-VI-RO
OF TEXAS,
Febr'iarv 7. 197

May 16, 1965, through the completion of productionin June of 1966.
The Government asserts. that since
man-hours required.to produce a ton
of pipe declined after May 15, 1965,
the May 13 letter and. Bureau, actions.based thereon were beneficial
to Cen-Vi-Ro, thereby precluding
any recovery. We do not think it can
seriously be contended that. the rejection during the May 15 inventory
.of 1,121pipes, which we have deter-

INC

!

its claims. During the 41/s month.
period, May 16,:1905,through September 1965, en-Vi-Ro utilized
275,968 an-hours in.,producinzg
102,482.6tons of pipe or an average
of approximately 2.69. man-hours
per ton (Man-Hour per Ton Study,

Exh. 150.). During the following41/2month period (ending in midFebruary

1966)

Cen-Vi-Ro .ex-

pended. 197,838 man-hours in producing 105,172.8.tonsof pipe or aM
mined was. improper,. was a benefit average of approximately 1.88manto the contractor.20 6 We have no hours per ton. Applying the differdoubt that the rejection of this-sub- ence between the average man.hours.
stantial quantity of pipes had .an per ton during the two periods (.81)
adverse effect on. the. contractor's to tons produced during the disrup-operations with a consequent. de- tion period results in 83,011 theocrease in what the efficiencywould retical.excess man-hours. These are,.
have.been but for the rejection.
of course, based on the Government's figures. While counsel ob-The equitable adjustment
be computed by comparing the man- jected to the admission of the Manhours required to produce a ton of Hour per.-Ton Study, Cen-Vi-Ro'
pipe, during the disruption period has not shown that the computawith the man-hours required to pro- tions are erroneous.
However, we conclude that the
puce a ton of pipe during the following 41/2month period.2q7Utilizaforegoing method is unrealistic in
tion of-the-period immediately fol- this istance since use of all pibes
lowing the disruaption period as a produced during- the disr pti6n
basis for determining normal or period would insufficiently. recog-average man-hoursEper ton over- nize Cen-Vi-Ro's responsibility
comes the :Government's objection which we have determined is subthat Cen-Vi-Ro has used the period stantial, for the. excess man-hours-.
.of maximuImefficiencyin computing Since the 1,121wrongfully ejected
pipes represent approximately 30.?2
20 The ASBCA dismissed as "manifestly
percent of the 3,714 pipes rejected
untenable" a similar Government contention
during-the:May 15 inventory under
that a contractor was benefited by late delivery of GFP. A6gieny Sp rtesar CO., Diviboth contracts, including 500
sion of New Yor Pnts Co.'Inoe.,
ASBCA No.
marked for special hydro, we will
,4168 (March 25, 192S), 58-1 BCA par. 1684.
See M.I.O., ASBCA No. 9740 (Decemapply this percentage to total exber 27, i965) 65-2 BCA par. 5288 (claim for
'equitable adjustment-held
roperly codmputed cess man-hours during the disrupon- basis of aerage or normal prod uption as
tion. period (83,011) to determine
cbmPared to reduced rate due to defective
.could

specifications).

-

excess. man-hlours. applicabe: to
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wrongfully rejected pipes. This reTurning to the merits we have desults in a total of' 25,069.32 man- termined' that the Bureau did not
hours which times'hourly labor and misinterpret the contract as to perequipment support costs of $4.35 missible internal diametric toler($2.024+ $2.09+ $.24) , exclusive of ances as alleged by Cen-Vi-Ro.
indirect job costs, equals $109,051.-

However, even if our decision on

54.: The foregoing computation is,
of course, based upon the aumption that inefficienciesduring what
we have determined to be the disruption period are primarily related to pipes rejected during the
May 15 inventory. We recognize
that this assumption may not be entirely accurate. However, on this
record we think it represents the
most appropriate method of determining the amount due. Indirect
job costs, overhead and profit, are
considered in a separate portion of
this opinion.

this question had been otherwise, the
evidence in regard to this claim is
unsatisfactory. First, we are not
convinced that Cen-Vi-Ro' would
have been able to produce sufficient
quantities of acceptable pipe so as
to avoid a shutdown by the laying
subcontractor in the absence of
problems with the internal diameter
of the pipe.: Mr. Franklin 'ttfied
that the 20-foot spinner was essentially out of operation during the
September 1, 1964, to January 1,
1965, period.209 He also admitted

that production was sometimes curtailed during this period because of
Payment to Pipe Laying
a shortage of forms (note 16,
Subcontractor(B. H. Futon) for supra). Second, we have found that
Delays in Shipping
small diameter pipe was not recognized as a significant problem until
The Government, again relying
October of 1964 (note 63, spra).
on the "Rice" doctrine, moves for
However,
at a meeting on Septemthe dismissal of this claim upon the
ber
21,
1964,
R. H. Fulton was adground it is for damages of a consevised by Cen-Vi-Ro that laying
quential nature and thus beyond the
operations would have to be susjurisdiction of the Board. Since it is
pended for two months (memorannow settled that the "Rice" doctrine
dum, dated', September 22, 1964,
does not preclude-the recovery of inCen-Vi-Ro Correspondence). While
creased costs of unchanged work
the memorandum does not state the
which are directly attributable to
reason for the proposed shutdown,
and flow from a change, we hold the it can hardly be. doubted that the
Government's motion is lacking in
merit

20

8

208 Rruso Law, v. United States (note 204,
sup0ra). We have recently pointed out that
most contract claims could be cast in the form
,of breach claims allegedly beyond the jurisidictionof the Board. Steenberg Construction
(note 159, supra) at 43,945.
Coernpaeny

20 Note 1, sUsra. The, letter, dated October 30,1964, summarizinga meeting held with,
Cen-Vi-Rorepregntatieson'October 28, 1964
(Exh. 9), reflects that Cen-Vi-Ro was asked
to comment on Government procedures that
were delaying the work. The contractor's re
ported response was that he was cognizant of
no such procedures either at the plant or
at the laying site.

29]
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cause was a shortage of acceptable

R. Fulton. This portion of the claim

pipe. The evidence does not establish that this shortage was attributable to actions of the Bureau.
Another basic difficulty with this
claim is that the evidence of the cost
basis for the payment to R. 11. Fulton is unsatisfactory. Mr. Franklin
testified' that the $100,000 payment
was to settle a claim by R. H. Fulton for twice that amount.21 0 At the
meeting of Septcmber 21, 1964,between representatives of Cen-Vi-Ro
and R.H. Fulton referred to above,
Mr. Fulton is quoted as saying that
his maximum figure for labor (to
hold key personnel) and for down

is denied.'

time on equipment was $12,500 a
week. There is no other evidence of

direct job costs have not been spe-

the costs supporting this claim. The
subcontract between Cen-Vi-Ro and
R. H, Fulton is not in evidence. At
the referenced meeting R. H. Fulton was advised that the.subcontract
gave Cen-Vi-Ro the right to suspend
Fulton's laying operations as long as
due notice was given. In addition,
we note that a letter from Raymond
International, Inc., to R. H. Fulton,
dated April 26, 1965 (Cen-Vi-Ro
Correspondence), asserts that CenVi-Ro was prepared to resume pipe
deliveries on February 1, 1965, and
that subsequent delays were for the
convenience of R. 11. Fulton.
The Board finds that the evidence
does not establish Government responsibility for the payment to R.
MNote 18, spra. A letter from R. H.
Fulton to Cen-Vi-ko, dated October 28, 1966,
refers *to the $100,000 payment as damages
for, delays~,'dueto lack of acceptale. pipe from
Cto.eSeppoidebern2c,1965
the.eginning-..'ofiddlay
'(Cen-Vi-llo Correspondence).

Indirect Job Costs, Overkead and

Profit
We have determined that Cen-ViRo is entitled to additional comlpensation as follows:
Surplus cages_____-____-$39, 231. 35
566. 73
Special Hydrostatic Tests._._15,
Pipes Improperly

RejectediL

Loss of Efficiency
'Total -____

…
_

25j 872. 84

:109,051. 54
_ 189, 722. 46

The above sums are exclusive of
indirect job costs, overhead and
profit. In view of the fact that incifically identified and in view of the
provisions of the "Extras" Clause
(note 201, spra), we add 15 per-.
cent of the above sum which equals
$28,458.37.These figures total $218,180.83. Claims for additional mdi-'
rect job costs, overhead and profit
are denied.

Interest
While not claiming any specific
amount, appellant asserts that it is
entitled to interest on money borrowed to finance extra work caused
by the Bureau's actions (Brief, p.
53). The record indicates that moneys to perform the work were advanced by Raymond International,
Inc., and that these sums were to be
repaid together with interest at an'
unstated rate over the period CenVi-Ro had use of the funds (Tr.
1026,10271095,1096).A letter from
First National City Bank to Ray-
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notice of clain, dated June 28, 1966,
from Cen-Vi-]Ro (Exh. 81i). The
notice stated four reasons for the
claim which mnay.
be summarized as
1960, to September 22, 1970. Interunwarranted special hydrotesting,
est sought is based on rates in this rejection of,serviceable pipe or pipes
letter.
that could have been made sounder.
There is no evidence of any spe- the specifications, extraordinary recific loan transactions or interest pairs and superficial dressing up of
payment by Cen-Vi-Ro in the rec- pipes which were not required by
ord. Interest has been allowed as the specifications, and arbitriary inpart' of an equitable adjustment spection, principally in the rejection
when it has been shown to have been and'later acceptance of the same
incurred specifically to fund a pipes. Cen-Vi-Ro's formal claim,:
change.2 1 ' The evidence herein falls dated November- 7,. 196 (Exh.
short of that minimal standard. The 81K), in the amount of $976,926was
claim for interest is denied.
forwarded to the Bureau. by R H.
Fulton on December 2 1966- (Exh.
D'G-6130
81L). The contractin'g officer-reWe have previously alluded to fused to
consider the claim until R.
Cen-Vi-Ro's difficulties in produc- H.
Fulton filed legal authorization'
ing acceptable pipe for the prime
permitting Cen-Vi-Ro to pursue the
contractor, R. H. Fulton, under this
claim. A power of attorney, dated
contract. As we have seen, '261,586
mond International, Inc., dated
October 2, 1970 (App's Exh. P),
summarizes changes in tlie prime
rate of interest from August 23,

linear feet or approximately 38 percent of the 682,142 feet of pipe to
be furnished under this contract was
to be noncylinder prestress.2 12

November 24; 1967, permitting

Cen-'

R. II. Fulton under date of July

Vi-Ro to pursue the claim in the
name of R.:HI Fulton was furnished
by letter, dated April 26, 1968.213
The claims were denied in their- entirety by the' contracting l oIcel
(Findings of Fact nd Decison,

15, 1966 (Exh. 8'1J) forwarded a

dated October. 18, 1968, Exh. 81).

C'en-vi-RosVCZtaims.

"'Baltimcore Contractors, Inc., ASBCA No.
14,819 (June 27, 1972), 72-2 BA par. 9554'
*af. Sun 1lectri
o'r'totn,
ASBCA No.
13031 (June 30, 1970), 70-2 BCA par. 8371.
ii
Note 9, supra.'Although i tie-tcotract per-'
initted 23,2.30 ft. of 4,2.inch diameter pipes. to,
'be RP
(xh. 79), Cen-Vi-1o proposed to
furnish only 1,790 ft. o fOP .pipin,42-inth
diameter A75 and B5) andrthe balance of
such pipe was to NCP (Exh. SIP). Cen-vi-Ro;L
appears to have subcontracted manufacture
of all but 2,018.50 feet of 42-inch. pipe to .
Gifford-HillbAmerican (Exh("-i{,ll;' p. if-9 &
11). Consequently, pipes referred to in this
portion of the opinion are principally .8
ithrough 27 inches in diameter.- '

The claims will be considered in the.
2i3Cen-Vi-Ro has asserted that the Bureau
had an obligation to, make a finding to i'.''
Fulton- on the cljim and has disputed the
necessity for' the power of attorney (letter,
dated May 20,- 19,6 Exh[. l[])
Cen-Vi-Ro
is correct in this assertion.:See Owuens-Coring
Fiberglass Corp. V United States, 190 Ct,
C1. 211 (1969) and cases cited. Cf. -HolderConstruction'
ompany, GSBCA. No. 1913
(June 10, 1968), 68-1 BCA par. 7072, on
reconsideration. (existence of. dispute betwopn
Government., and prime is a prerequisite to
Board jurisdiction of claim on behalf of
subcontractor). ' ,
.....
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order in which they were deter-

Cen-Vi-Ro's difficulties in manu-

facturing NCP pipe are best related
through the testimony of Mr. MurAoneyinder-Prestres8Concrete: iay, Cen-Vi-Ro's production man-X
Ppe
ager fron January 1 to July 10,
1965. -le amitted that there were
of
percent
Approxinately 68
en-Vi-Ro's claims under DC-6130, many hydrostatic: test failures
-or $660,794.40,is asserted under-this which contributedto irregular. pro-heading. e The amount claimed in- duction and curtailed activity on the
2
*cludes loss on outside purchase' of wire wrapping mnachine.14 He
pipe above sales price tb iR.H. Ful- stated that the leaks occurred at the
'tonl, lost profit on sales, loss on pre- spigot end where there was a raised
.stress set-up expense and prestress section to provide for one side of
-equipment and increased plant the spigot gasket. groove (Tr. 928,
'write-ofi occasioned'- by the lesser 929; Dwg. N O.662-525-1990, Exh.
-tolnage produced (Exh. 81, p. 81U). Leakage also occurred at the
anchor ug for the prestressed
As we have found previously, 'Wire.21 The pressure was reduced
Cen-Vi-Ro mianufactured the first and the, pipes were accepted at a
NCP pipe core on Apri'l'2,1965, and lower head Where no leakage Ocwrapping, testing and coating of the curred (Tr. 930). This testiniony
mined by the; contracting officer..:

F-i).;

cores comnmenicedon June 3, 1965.

A brief description of the manufacturing 'process is asfollows': longi'tudinal rods were installed in the
-form,the concrete core was spun, the
core was steam cured, the form was
'stripped' and in the process stress
on the rods was transferred to the

concrete, after further. aging the

was confirmed by Mr. M. R. Powell,

one of 'the Bureau's chief 'shift in-

spectors'at Cen-Vi-Ro'splant after
Mlay.27,1965.(Tr. 1264,126'). This
practice was referred to as downgrading.
'Subparagraph 79.g.(2) of the
specification provides in, part:

.*: 9 * *
'

*

C:**S

Where embedded pretensioned rein'core was wrapped..with steel wire
under high tension, the core was hy- forcement is used. the pretension stress
be maintained, by suitable supports,
drostatically tested and if it passed shall
during the placing and curing of the pipe
'thetest, a cement paste was applied
to the outside of the core, followed
214 Tr. 925, 92,6. An Inspectors Daily Report,
June 25, 1965 (Exih. 100) quotes Mr.
by a mortar encasement (Tr. 922, dated
Hubbard as saying that his people have no

'923; 'Subparagraph

79.e.3., Specifi-

cations DC-6130). Each core was
required to withstand a hydrostatic
test of 125 percent of design head
for four minutes without. cracking
or leakage appearing on the .surface
-(Subparagraph ;91),.

..

complaints concerning testing prestress pipe,
but the pipes just are not what they are supposed. to be.
4t5On page 2 of his meinorandul' of July 8,
1965, Mr. Murray described the areas of leakage as follows: "2. The 'hydro leaks show up
at' t 'seamn,around the anchor' lug, at the
secondary flange and porosity in the barrel,
particularly where the slope ring reduces- the

wallthickness"

' '
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core until the concrete in the core has
attained a strength equal to 1.8 times the
longitudinal induced compression in the
concrete. Suitable end anchorage devices
shall be provided at each end of the longitudinal reinforcement capable of develop-

ing the full strength of the reinforcement.

Mr. Murray testified that CenVi-Ro had a problem in losing the
"upset button" on the end of the
prestress rod during prestressing
operations (Tr. 926,927).Ie stated
that the problem of longitudinal rod
failure was not entirely solved before he left the job.
In his memorandum of July 8,
1965, Mr. Murray described the
problems involved in the manufacture of pipe in terms of penalties.
He divided them into the following
categories:
1. Inconsistent materials.

form

OF THE. INTERIOR
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prestress

longi-

atudinals.

We don't know whether we crack all of
the secondary flanges during stripping
operations or if we crack part of them
when we release stress on tenuons (sic)
one at a time.
*

*

*

*

*

5. We know the longitudinals have defective upset button and washer fabrica-

tion requiring makeshift measures at the
stripping area.
6.-The stripping reassembly and longitudinal prestress process requires excessive manhours of hard work.
7. With the aggregate,
hen we mic
dry enough to stop slump we have rocky
bells. When we mix wet enough for good
bells, we have slump in the barrel.
S. On 95% of the cores, repair work is
required on either the secondary flange,
or the seam, prior to prestressing or
testing.
9. The on and off handling at the coating machine is time consuming.
10. The maintenance on belts, cou-

plings, and the slurry spray is already

2. Erratic and untrained labor.
3. Form and equipment maintenance.
4. ong period storage.
,5. Strict inspection resulting in costly
special efforts, excessive special hydrostatic testing, and rejected pipe.216

costly.
11. The rebound- yield of 40% to 50%
will result in high cement cost for coating
throughout production.

Two additional major categories
(4penalties") applicable to DC6130 production were listed as:

By farming out this footage, we could.
help ourselves in several ways:

1. Congestion in the spinning area.
2. Congestion and poor handling facilities in the stripping: area. * * * The

congestion in'both areas is built in and
would be prohibitive to change.

The memorandum stated that all
of the foregoing problems were applicable to NCP production as well
as others known and unknown:

*

*

.

C

*

*

*

*

*

*e

*

5. * * * It's obvious from the test results run so far that these improvements
need to be developed much further before our high pressure pipe can be eomnpetitive under strict Bureau inspection
with the class of labor available. The
production process, and equipment need
further development before we can be
competitive on large - schedule production.

* * A Something causes separation or

Mr. Murray recommended that
manufacture of all pipes with heads

slump between the fresh concrete and the

-of 150 feet or above be subcon-

p
These
i -problems were also stated to
present in the production of RCP pipes.

tracted. He testified that although
he thought Cen-Vi-Ro could pro-

e
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duce the required 'pipe, he didn't An Inspectors Daily Report, dated
think they could do it economically September 1, 1965 (Exh. 100),
states that all; NCP cores would be
(Tr. 932).
In a letter,.dated July 19, 1965, reclaimed except those which 'indicated rods were broken prior to
forwarded to the Bureau by R.'I.
'Fulton (Exh. 84), Cen-Vi-Ro stated stripping.'
-that the failure of. the rod upset
Cen-Vi-Ro' produced a, total of
holding. the anchor washer occurred 866 NCP pipes of which 635 total-after the ore was cured and ing 9,776linear feet were accepted
:stripped. Cen-Vi-Ro requested per- (Suimmary.. of Noncylinder Premission to waive the end anchor stress Pipe Produced, Exh. 93). Ofrequirement as to pipes where only the accepted pipes'355',inhluding the
beamaction.was a prime desigl fac- 45 with broken pretensions rods or
tor. In a letter, dated July 22, 1965, end anchorage-fallures referred to
forwarded to the Bureau by R. .1H. above, were accepted at a lower head
Fulton (Exh. 86(1)), Cen-Vi-Ro than for which the pipes were'manrequested use of bond strength as ufactured (Exh.' 81W). Cen-'Vi-Rd
Suitable end anchorage between the was apparently 'unable to. overcome
-pipe core and longitudinal rods and problems asociated with the, prolisted the classes of pipes where Cen- duction of NCP pipe (Tr. 1267)-and
Vi-Ro considered: such. strength ceased production of NCP pipes'by
-would be satisfactory.
the end-of A must1965 (nspe'ctors
By letter dated August 11, 1965 Daily Report, dated 831-65, Ekh.
(Exh. 87), the chief engineer stated 100). Manufacture of the balance of
-that end anchorage was not 'abso- the NCP pipes totaling 251,810linlutely necessary in all pipe classifi- ear feet and a substantial quantity
-cations provided the prestressing of high head IRCPpipes was subiolds.ereinot broe other 'than at contracted to Giford-Hill-Amerm-the retaining washer and the con- can, pretensioned concrete pipe be~eretein the core had attained 4,500 ing'substituted for NCP.2 1 7
p.s.i. before prestressing forces apCen-Vi-Ro alleges that abandon-plied to the end rings had been re- ment of prestress production was
-leased to the concrete. The letter
due to overly critical and arbitrary
'-furinished a revised-list of pipe
inspection by the Bureau (Stateclasses which could be accepted at
-the discretion of the inspector ment of Claim, Exh. 81K, p. A-1).
where the above criteria were met.
Forty-five pipes with broken pre-tension rods or end anchorage failIures were downgraded and accepted

in accordance with this authoriza-tion at a lower head (Exh. 81V).

217Pretensloned concerete pipe, an option permitted by the specifications, was reinforced
with a sheet steel cylinder in addition to steel
bars (Par. S, Specifications DC-6130).. It appears that manufacture of 89,056.54 linear
feet of RCP pipe was also subcontracted to
Gifford-Hill-American (xh. .81, pp. F-9 to
F-1i).

154

DECISIONS

OF . THE

DEPARTMENT

OF THE

INTERIOR

[80 ID..

This allegation is amplified on pages the jurisdiction of the Board (ApC-12 through

C-14 of the claim:'
i In the area of pre-stressed (sic) pro

duction surveillance inspection on production and finished produet inspectionl
was the single-most cause (sic)' of delays'
and unproductive activity. Itis'. incon-.
sistent in a manufacturing process to
demand Zertain requirements in the process and not approve the finished product.
' " 5

'*
-5

, *?

* td

:

., '

*:

.

pendix to Brief, pp. 27, 36 asserted218 except for the claim for
lost profits.21

On the merits'the evidence simply
does not suppoit

Cen-Vi-Ro'& alkie--

gations of overly critical:, arbitraryand--severe Bureau inspection.. The

incobtradicted evidence supports
thfet conclusion that Cen-Vi-lo

en-

"It became readily apparent 'that -ery

countered unanticipated difficulties
little of the Nnm-CylinderPre-stress Pipe. in -manufactlring
NCP; pipes:
(sic) was, ever going to be 'released. Not
which'
would
successfully
pass byonly could management foresee extremely
drostatic
tests
and
upon
which
rehigh costs to produce and nianufacture
the pipe out (sic) 'through such superfluous'activity delivery, sched'ules'would
fall behind.. This could only lead to delay
claims by the pipe laying contractor and
jeopardize the contract completion date.
Therefore the most expeditious route was
to usee a product requiring little inspectionwto6determine' structural competence
which would alleviate' -the burden of
judgmnent by inexperienced field inspec-

-

tion personnel.

The ,severe inspection and arbitrary
techniques used by inspectors made it impossible for the contractor to 'get his plant
operating. efficiently.
:

*'

5

.

;e 5 - :

*'0-

'

\

*

Although Mr. Hubbard indicated
that problems in production under.
DC-6000 delayedproduction under
DC-6130 (Tr. 1101, 1123).,there is
no persuasive evidence that Cen-ViIRo'sdifficulties'in producing NCP
pipes and its decision to subcontract
the manufacture of high head pipes
were 'attributable to actions of the
Bureau.
Decision
On brief, the Government asserts
that this clairi is for alleged arbitray Bureau inspection and consequential damages and is thus beyond

quired stresses on longitudinal

re-

itforcing rods and end anchorage
devices could be maintained. On the

evidence presented these' difficulties
may iot'be attributed to acts of the
Bureau. Appellant's productioi
manager testified that while he
thought at the time that Cen-Vi-Iio
could produce the required pipe, he
did not think they could do it 'eco18We consider that the claims are 'not
readily distinguished from those based on the
imposition of excessive standards of workmanship.- See, e.g., Chris Berg, Inc. v. United
States, Ct. Cl. No. 281-68 (February 18, 1972,
Slip Opinion) (claim based o imposition of
excessive: standards of workmanship considered under Wunderlich Act standards). C.
F. H. Antrim
onstruction Co., Inc., ICA882-12-70 (July 28, 1971), 71-2 BCA par.
8983 (claim for alleged interference with the
work by a project inspector who was not
shown to have authority to bind the Government dismissed).
215Appellant'l claim under this hading includes $93,688 for loss of. profit. on sales of
pipe purchased from Gifford-EHil-American
(E xh. 81K,: p. F-i). It' is clear that -an equitable adjustment excludes, unearned or anticipated profits, General Builders Suppl Co.
Ifsc., et a1; v. United; States, 157 Ct. Cl. 477
(1969), and that this Board has no jurisdiction over such claims. American Cesnent C-por'tion, -IBCA-496-5-6t5
and IBCA-578-766 (September. 21,- 1966), 73 ID. 266,. 66-2
ECA par. 5849, affirmed on reconsideration.,
(January' o,:"987); -74 I.D. 15 66-2 BCA
par. 6065.
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nomieally.- The Board finds that
denHV{-Ro's decision to-subcoihtract

'the manuifacture 'of high pressure
pipe was not caused'by'attions of
the'Bureau., but was-attributable to
-econominiconsiderations related to
the

0'

above production

'difficultiet.

'The claiubs concerning noncylinder
prestross concrete pipe are dismissed
insofar as they assert entitlement
to lost profits anhd are otherwise
'den ied.

r'

'5iT0>0

Repair of Insigncificnt Air Holes
!Subparagraph 7th.(4) (g) of the
specification provides as follows:
(g) The surfaces of the bell and spigot
in contact with the gasket, and adjacent
surfaces that may come in contact with
the gasket within a joint movement fange
of 'threefofifths inch, shall be free fromh
airholes, chipped or spalled concrete,
laitgnce,. or other defects,, except that
individual airholes may be repair ed n
provided in subparagraph J.(2).

Subparagraph j. (2) provides -in

part:
* Individual airholes in gasket bearing
.areas of precast cement pipe may be filled
with a hand-placed, stiff, preshrunk 1:1
mortar of cement and fine sand with no
other. preparation than thorough washing with Water. Such filings shall be
*'kept moist under wet' burlap for at least
48 hours- or steam' cured as required in
.Subparagraph e. (4) (a) ',for a minimum
of 12 hours. All other repairs shall be
minade
in accordance with the procedures
of 'chapter VII of the Seventh Edition
,of the Bureau of Reclamation Concrete
AManual.2 , 5

-.

20 The speificiation for ndneylinder prestress pipe (Subparagraphs 79Ph'(-I)'-(g)- and
79.j(2) ).. contains identical, provisions- However, we interpret this. asnect of the claimnos
eing.limited to, reinforced 'concrete pipe. ven
if this eonlesionl is erroneous, we find, no
merit in the claim.

155

INC..:

Cen-Vli-Roalleges that it ws required to expend considerableftilme
and money in patching extremely
small air holes'in the gasket area of
the pipe bell which 'did not: aflect
the water tightness, serviceability
or the strhct ral strength of the
pipe (Exh. 81K, p. C-3). Cen-ViPRofurther alleges that the intent of
'the specifications was not to require
patching of air holes of suclh a
minor nature that the-integrity of
the pipe was not affected and asserts
that the patching was actually more
hiarmfulin that it resulted in a 'bell
less
than that formed by ma-chined bell rings.
'We have previously referred to
Cen-Vi-Ro's letter of November 8,
1965 (Exh. SN, p. 34; Exh. 81G>,
protestin' the requirement that all
minor holes in the bells be filled with
epoxy or: other patching material
and the Bureau's reply of December
.true.

-

6, 1965 (Exh. SN, p. 21; Exh. 8111),

agreeing, that all bells did not require repair and pointilng out that
the practice of coating all bells with
epoxy was a production. expedient

adopted by Cen-Vi-Ro. The evidence supports the accuracy of the
statements in the Bureau's reply to
the protest.
Mr. Herrera testified that the
Bureau required the repair of air
holes a quarter of an inch or larger
and that partly because of the number of holes, but mainly because
Cen-Vi-Ro did not have' personnel
experienced to, d etermine which
holes required repair and which did
'not,,he directeŽ that ea'ch'bell be
oated witlifepoxy' (Tr.S 0807

823,

:829). in his testimony, Mr. H~errera
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did not distinguish between pipes
produced under DC-6000 and those
produced under DC-6130. An In,spectors Daily Report, dated April
21, 1965 (Exh. 100), states that even

though 'bell surfaces looked "real
good" patchers were told by Mr.
Leigh Lloyd of Cen-Vi-Ro to continue use of epoxy on gasket surfaces of every pipe so that a "bad
one" would not get by and have to
be patched in the yard.

Decision
The evidence reflects that Cen-Vi-

-Ro was not directed to repair all air
holes in the bells, but that the decision to coat the entire bell was CenVi-Ro's, occasioned by a lack of
qualified personnel to determine
which holes required repair- and
which did not. The claim for repair
of insignificant air holes is denied.

Eliminationof AllowableRepairs
The assertion that the 'Bureau restricted repairs permissible under
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tors as of April '30aid M'iIay7,19'65,

and quoted verbatim the letter of
May 13 and; the memorandum of
May 24, 1965.

As we have seen (note 35, supra),
the language of the specification
which Cen-Vi-Ro asserts incorporates the provisions of the Concrete
Manual, Seventh Edition, into the
contract is identical to that of DC6000.It is also clear that Cen-Vi-Ro
is complaining of the Bureau's refusal to permit repairs to noncylinder pestress pipe, e.g., Iongitudi'nal racks, ca1ktd' or' spalled
spigots, allegedly permitted by the
Manual as well as repairs to RCP

pipes (Exh. 81K, p. C12). However,' it should be noted that the
Manual contains an additional provision applicable to prestress pipe:

,141
Repairs of prestressed pipe shouldI be
limited, to repairs of imperfections in the
bell or spigot or other defects that do not
involve structural adequacy.' (Subsection

at p. 444.)22:

In view thereof and in view of the
limited quantity of NCP pipe prothe contract is based on the conten- dLuced, we consider C(n-Vi-Ro's
tion that the Concrete Manual, Sev- claims under this heading as having
enth Edition (Exh. 11), is incor- limited application to NOP pipe.
porated into the contract and upon However, unless otherwise indicated
the May 13:1etter,the May 24 memo- decisions on various types of defects
randui and instructions and direc- upon which the Bureau allegedly
tives issued -to pipe inspectors dur- refused to permit repairs, will be
ing the period April 30 to and in- equally applicable to NOP pipe.
cluding May 24, 1965. Our reasons
As noted above, manufacture of
for holding that the contracts con- RCP pipe for DC-6130
commenced
templated that repairs in accord- on or about February
1, 1965 (note
ance with the Concrete Manual were 10, supra). By
the end of March
permissible have'previously been set
forth and will not be repeated here.
221 This provision clearly implies that repairs
"Wehave also quoted and referred to to other than prestress pipe are permissible
notwithstanding: that they involve structural
instructions issued to pipe inspec- adequacy of the pipe.
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1965, Cen-Vi-Ro had produced 2,874

of 18- through 24-inch diameter
pipes of which only 144 had been
accepted (memorandum from resident engineer, dated April 5, 1965,
Exh. 17). During the May 15 inventory, 337 RCP pipes 18 through 27
inches in diamneter were rejected
under this contract (Exh. 94). It
appears that this. total includes 23
previously accepted pipes of which
four had been repaired (App's Exh.
1-3). However, it does not include
96 pipes marked for special hydro.
There were a total of 1,078 final
rejects of RCP pipes for all causes
representing approximately 4.24
percent of the 25,416 pipes manufactured (Exh. 81Q). Ninety-three
of these rejects are attributable to
hydrostatic test failures without
.

specifying a reasons such as longitu-

cdinalcracks, etc., for the failure.
LongituadinaalCracks
Subparagraph

77.j. (2) applica-

ble to RCP and Subparagraph 79.j.
(2) applicable to NCP required,
inter cia, that the pipe be "free
ron fractures." However, wehave
accepted ir. Peckworth's testimony
that while all fractures are cracks,
the converse is not true. Accordingly, Specification DC-6130, no
less than

Specifications

DG-6000,

annot be construed as requiring
that the pipe be free fromi all cracks.
The Colnerete Manual, Seventh
Edition provides (as does the
Sixth) that fractures or cracks passing through the shell except those
extending into or beyond the spigot
497-456-73--9

INC.

157

gasket area and more than four
inches aro-und the circumference
under the'gasket are normally repairable except where the defect is
the result of a, contiliig failure to.
take known corrective action.
Mr. Lincoln testified that prior to
May of. 1965, the Bureau allowed
cracks extending entirely through
the shell to be repaired, but that
after May 13, 1965, such repairs
were not allowed because many of
the repaired cracks leaked or extended on hydrostatic test and such
repairs were not considered safe
(Tr. 1882, 1883). As we have seen

in connection with the claims on
DC-6000, Cen-Vi-Ro's expert witnesses, Dr. Davis and Mr.. Peckworth, were in agreement that all
cracks in concrete pipe are not repairable. Nevertheless, the evidence
establishes and we find that the Bureau, after May' 13,' 1965, did not
permit' repairs to pipes with longitudinal cracks which are normally
repairable in accordance with the
Concrete Manual.
'The evidence does not indicate
that longitudinal cracks were a significant problem in pipes produced
under. DC-6130 prior to. May. 15,
1965, since of 5,898-pipes manufactured (Exh. 81Q) only one was re-

jected for longitudinal cracks prior
to the. May. 15 inventory (Pipe
Units:Rejected Prior to Inventory
of May 15S1965,;Exh.. 94). An addi-

tional 14 pipes were-rejected for
longitudinal cracks during the May
15 inventory. The record does not in.
dicate whether any of the 23 previously accepted pipes (four of which
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had been repaired) which were rejected during the May 15 inventory
had longitudinal cracks. There were
129 final rejects for longitudinal
cracks of which 24 were manufactured prior to. May 15, 1965 (Exh.
81R).
'The May 15 inventory

was con-

ducted in accordance with the May
13 letter which provided that all
pipes cracked longitudinally for
substantially the full length of the
pipe would be rejected and that all
pipes containing shorter longitudinal cracks must be hydrostatically
tested. It is not clear that the definition of substantially as over one half
of the length of the pipe (memorandum of March 31, 1966, note 29,
supra) was applied to pipes produced under DC-6130. Mr. Dess
Chappelear, Bureau engineer in
charge of pipe laying under DC6130,testified that the criterion used
by inspection personnel in the field
(laying site) was any crack visible
on both the inside and outside of
the pipe (i.e., the "crack extended
through the barrel [wall] of the
pipe") was cause for rejection (Tr.
405; memorandum written ly Mr.
Chappelear, dated May 22, 1967,
Exh. 89). The memorandum states
that longitudinal cracks occurring
at the spigot were cause for rejection if the crack reached into or
crossed the spigot gasket groove.
Mr. Chappelear testified that the
foregoing criteria were developed
by the project construction engineer
and the resident engineer at Plainview who were responsible for inspection of pipe at the place of

OF THE

INTERIOR

[80 LD.

manufacture (Tr. 410.). The record
indicates that the Bureau strove to
coordinate inspection efforts at the
plant and at the laying site so that
criteria for repair and rejection
were essentially the same (Inspectors Daily Report, dated August 4,
1965, Exh. 100). We so find.

Mr. Chappelear's memorandum
(Exh. 89) states that four pipes
which met the field criteria for rejection were hydrostatically tested
at Cen-Vi-Ro's plant on July 15,
1966, and that all four split before
the specified test pressure was
reached. One additional pipe which

vwasrejected by R. H. Fulton for a
longitudinal crack at the spigot, but
which was not rejectable under the
Bureau's criteria, attained the required test pressure. Attached to the
memorandum of May 22, 1967, was
a list of fifty 27-inch pipes rejected
in the field by Bureau personnel of
which 16 were rejected for longitudinal spigot cracks and one for a
longitudinal crack at the bell. The
length and extent of the cracks on
these pipes are not stated. The
memorandum states that difficulties
were primarily

confined to 27-inch

pipes,2°2that the quality of other
sizes of pipe was good and that less
222An Inspectors Daily Report for the period
January 14 through 18, 1966, quotes Mir.Herrera as saying that if tbe problem of longitudinal cracks can't be solved soon, Cen-Vi-Ro
would be forced to subcontract to GHA
(Gifford-Hill-Ameriean manufacture cf the
27-inch A100 and 3100 pipes. The report indicates that Mr. Herrera attributed longitudinal cracks to cages. It appears that CenVi-Ro actually subcontracted 21.996 feet of
27-inch A100 and B100 RCP pipes to GiffordHill-American (Exh. 11, p. F-i3) out of a
total requirement for such size and classes of
64,S50 feet (Exh. 79).
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than six pipes of all other sizes were ber 20 to De6ember 22, 1965, andh 're
stated 'to have developed longitudinal
cracks when subjected to hydro H-lowever a undetermined number
static
tests. The memorandulmstates'
of pipes broken in transit, unloadthe
Bureau! marked 146 pipes'
that
ing, etc. were rejected by R. H. Fulfrom
the
above lot for special hydr60
ton prior to field inspection by the
Bureau. Mr. Chappelear testified even though the pipes had previw
that the fa6tual statements in the ously been accepted. Results of
memorandum were correct (Tr. these tests, if conducted, do not appear in the record. The memoran403).
dum indicates that on December 22,
23,
March
dated
A memorandum,
1966, written by Mr. lerrera (Cen- 1965 the plant ran out of aggregate
Vi-Ro Correspondence) reflects the and that poor material may have
results of special hydrotests on been used.
The resident engineer's memoranMarch 22, 1966, of four 27-inch by
of May 24, 1965,provided that
dum
betested
were
16-foot pipes which
cause Bureau inspectors in the field all pipes cracked longitudinally for
questioned the soundness of the substantially the full length of the
seams. These pipes were manufac- pipe were to be hydrostatically
tured on December 22, 1965a,as 27- tested before any repairs were made
inch B100 and downgraded on lot and that pipes with short longitutesting to B75. Although the pipes dinal cracks which were repaired
did not leak at the seams, two joints prior to May 13, 1965, were to be
developed longitudinal cracks at 75- hydrostatically tested without addifoot head and one developed a crack tional repair work.214Pipes which
at 50-foot head. These pipes were failed the test were rejected while
not pre-soaked. Four additional those that passed the test were acpipes from the same lot (Decem- cepted without additional repair
ber 20 to 22, 1965) 223 were tested
work. During the May 15inventory
after presoaking on March 23, 1966,
with the result that two of the pipes 96 pipes were marked for special hydeveloped small longitudinal cracks drostatic tests. The evidence does
at ten p.s.i. and two developed full not indicate how many of these
length longitudinal cracks at 75- were so marked because of longitufoot head. Photos of what appear to dinal cracks. It appears that 99 RCP
be 27-inch pipes being water cured pipes (27 inches and below in diare in the record (p. 22, Vol. III,
2°5As we have seen, this was modified after
Exh. 40). These pipes were manu- September
1, 1965, to the extent that pipes
factured during the period Decem- with not more than two longitudinal cracks in
rejected by the Bureau in the field.

22

IThis indicates that the reduced lot test
period which was effected on or about May 10,
1965, was still in effect for DC-6130 pipes.
Cen-V-iRo has not objected to the reduction
of the lot test period under this contract.

other than bell or spigot gasket areas which
did not exceed two feet in length and which
did not extend under preseure were acceptablewith repair and without rehydro (note 131.
supra). The record does not indicate the num-ber of such pipes.
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ameter) were subjected to special cause of longitudinal cracks, eight
liydrostatic test's for longitudinal
cracks of which 51 resulted in failure (Slumnary of Special Hydrostatic Testing, Exh. 81T). It should
be noted, however, that there is considerable evidence that pipes.which
failed the test were listed under the
condition under Which the pipe
failed which was not necessarily the
reason l.forthe test (note 173,supra).
CQen-Vi-Rloalleges that longitudinal cracks were cause for rejection even though it repeatedly demonstrated that these cracks could
be successfully repaired (Exh. 81K,
p. C-3). Ceft-Vi-Rlo also asserts that

pipes subjected to hydrostatic tests
were rendered useless by the tests.
While there is no direct evidence
that Cen-Vi-Ro in fact accoinplished satisfactory repairs to pipes
with longitudinal cracks 225 the
Governinent having refused to permit repairs' allowed by the contract
is hardly in a position to complain.
Sumnary of the Special Hydrostatic Tests (Exih. 81T) indicates -that
20 'pipes whidlh initially failed hydrostatic tests wererepaired and retested and that all failed. There is
no indication of tile reason for the
failures. Of. the. 51 pipes which
failqd special hydrostatic. tests beAn

VIispectors

Daly

Report,

dated

Iily 16 1,965(Exh., 100). states that Cen-Vi-

Ro was allowed on a trial basis to repair NCP
Cores with longitudinal cracks less than two
teeti'long which 'did not extend through the
*il aid 'did not extend into the gasket area
Wf b'lt or spigof. The record does not indicate
he'ther'any: sch repairs were successfully:
accomplished. However, an Inspectors Daily
dated August 1& 1965 (Exh.; 100),
e5potti,'
quotes Mr. Hubbard as stating that Cen-Vi-Ro
reject a great: number of the remaining
wv'6ucld'
NCP pipe cores rather than attempting their
repair.

are 18-inch by 12-foot, eight are
21-inch by 12-foot, ten are. 24-inch
by 12-foot, one is 27-inch by 12-

foot, .23 are 27-inch by 16-foot and
the diameter of the remaining pipe
is not' shown by the record. In the
nature of a jury verdict, we conelude that three of the 18-inch pipes,
two of the 21-inch pipes, three of the
.24-inch pipes and seven of the 27inch by 16-foot pipes would have

passed the test and have been aeceptable' pipe if repairs had been
permitted prior to testing.
Other, than the indication that
Mr. Herrera attributed longitudinal
cracks in high head RCP pipe to
cages and that some longitudinal
cracks which. developed on hydro-.

static tests may have been attributable to poor or dirty agg egate, the
record does not indicate the cause
or causes of longitudinal cracks. In
any event, te fact that there were
only 24 pipes finally rejected for
longitudinal cracks out of 5,898
pipes produced prior to May 15,
1965,precludes a finding that CenVi-Ro failed to take lnown corrective. action to

eliminated such

cracks prior! to May: 1,.1905.
Decisiol

The contract required 'that the
pipes be free' from fractures. However,' fractures and cracks are not
identical and the contract may' not
be construed as pohibiting 'all
cracks in the pipe. The.cqntractcoitemplated that repairs in accordance

with the SeventhEition :f' tle
Concrete fanual were permissible.
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The Concrete Manual provides that
fractures or cracks passing through
the shell, except those extending
into or beyond spigot gasket bearing areas and more than four inches
around the circumference under the
gasket, are normally repairable exceptvhere the defect is attributable
to a continuing failure to take
known corrective action. Nevertheless, it is clear that not all longitudinal cracks other than those extending more than four inches in' spigot
Egsket area are repairable and CenVi-Ro does not contend otherwise.
rAfter
May13, 1965, the Bureau
did not allow the repair of any
cracks which extended through the
shell of the pipe. This was clearly a
on repairs which were
irestriction
normally permissible in accordance
with the Concrete Manual. Pipes
with shorter longitudinal cracks or
which: had been repaired prior to
May 13, w-ere required to be hydro-

statically tested prior to any repairs
being effected. Since the contract
may not be construed as prohibiting all cracks in the pipe, the requirenent that all pipes with short
longitudinal cracks be hydrostatically tested appears to be a clear
instance of the substitution of hydrostatic tests for a visual determination of whether the pipes were
acceptable. The requirement that
all pipes with longitudinal cracks
which had previously been repaired
be hydrostatically tested is contrary
to the Manual which provides for
hydrostatic tests on each' pipe upon
which major repairs have been effected, for tests on occasional pipes
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having lesser repairs capable of affecting performance of the pipe and
for tests on representative units of
cracked but unlshatterecipipes.
There were only 24 final rejects
for longitudinal cracks out of 5,898
pipes produced prior to May 15,
1965. The record does not establish
the cause or causes of longitudinal
cracks. Accordingly, the Governnient's contention that restrictions
Onlthe repair of longitudinal cracks
wyere justified by Cen-Vi-Ro's con-

tinuing failure to take known corrective: actiown is untenable and is
rejected.
*There*w-ere 12.9 final rejects for

longitudinal cracks.. Ninety-nine
pipes were subjected to special hydrostatic tests for longitudinal
cracks of vwhich51 resulted in failure. It is not possible to determine
how many of these pipes would have
passed the test and been acceptable
pipes if repairs permitted by the
Concrete Manual had been allowed
prior to conducting the tests. However, the Government is not in a
position to complain since its actions have made the evidence unavailable. In the nature of a jury
verdict, we determine that fifteen
pipes (three 18-inch, two 21-inch,
three 24-inch and seven 27-inch by
16-foot pipes) -Would have passed
the test and been acceptable pipes
if repairs permitted by the Concrete Manual had been allowed
prior to hydrostatic testing. We
find that these pipes were improperly rejected.
The appeal as to longitudinal
cracks is sustained as to these pipes.
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Cen-Vi-Ro is entitled to an equitable adjustment measured by the
cost of producing these pipes less
the cost of repair. The amount of
the equitable adjustment is determined inf'ra.

Defects in Bell and Spigot Areas
This heading includes 668 RCP
pipes rejected for impact damaged
bells, rocky bells, circumferentially
cracked bells, broken spigots and
circumferentially cracked spigots
(Exh. 81Q). The contracting officer
found that an additional 35 NCP
pipes were rejected for bell and
spigot defects (par. 43, Findings of
Fact). This finding is supported by
a summary attached to an Inspectors
Daily Report, dated September 1,
1965, Exh. 100.

Subparagraph

f7.e. (3) applicable

to RCP (79.d. (3) applicable to
NCP) provides in part: "Where one
of the centrifugal spinning methods
is utilized, sufficient concrete shall
be placed in the forms during charging operations to insure pipe of the
specified wall thickness and with a
minimum variation in wall thickness and pipe diameter throughout
the length of the pipe. The duration
and speed of spinning shall be sufficient to completely distribute and
thoroughly consolidate the concrete
and produce an even interior
surface."
We have quoted ante in connection with the claim for repair of insignificant air holes the provisions
of the specifications providing that
surfaces of bell and spigot in contact with the gasket within a joint
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movement range of three-fourths of
an inch shall be free from defects
except that individual air holes may
be repaired. Cen-Vi-Ro asserts that
it was severely restricted on the type
and size of repairs that could be
made on the pipes contrary to the
Seventh Edition of the Concrete
Manual (Exh. 81K, p. C-3). As to
NCP pipes, Cen-Vi-Ro asserts that
repairs to the pipe ends were limited
to insignificant touching up and that
any repairs encroaching on the gasket bearing area were generally forbidden.
Instructions to inspectors on
A p r i 30, 1965, precluded the
repair of fallouts in excess of
one square foot in area 226 and
rocky bells in excess of six inches in
the gasket area (Inspectors Daily
Report, dated April 30, 1965,Exh.
100). The Tentative Instructions to
Concrete Pipe Inspectors of May 7,
1965,repeated the above instructions
and applied the six-inch criterion
to damage in the spigot gasket bearing area. This was an apparent relaxation of repairs permitted by the
Manual since breaks entirely
through the shell and into or beyond spigot gasket bearing area
which extend for more than four
inches around the circumference are
not normally repairable. The May
13, 1965,letter from the project en22 The pipes under consideration here are
18 through 27 inches in diameter. Dr. Davis
testified that fallouts normally would expose
reinforcing steel. Since te manual allows repair of exposed steel only on the inside of
pipes 36 inches or larger in diameter, the
Bureau does not appear to have been obligated to allow repair of any fallouts on small
diameter pipes. Cen-Vi-Ro is not contesting
the' propriety of 39 final rejections-for fallouts.
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gineer (Exh. 81C) provided that evidence reflects that hydrostatic
pipes laving imperfections or dam- test results on joints (joinder of
aged areas that extend over six two pipes) under DC-6000 were
inches in gasket area in bell and satisfactory and there is no eviover four inches in the spigot would dence that such tests on DC-6130
be rejected. The letter also provided pipes were not also satisfactory.
that extensive repairs to rock pockThere were 94 rejects for bell and
ets in bells and lack of consolidation spigot defects prior to the May 15
of the concrete that will result in inventory (Exh. 94). During the
poor bond between the concrete and May 15 inventory 198 pipes were
the steel would not be permitted.
rejected for rocky or damaged bells
The contracting officerfound that or spigots. Although rejects for bell
in the early stages of the work the and spigot defects on this tabulation
Bureau permitted extensive repairs are not further broken down into
to defects in bell and spigot areas, pipes rejected for rocky bells,
but that this "concession" was with- broken or impact damage to bells
drawn when it was foumdthat such and spigots, etc., there can be little
repairs impaired the function of the doubt that the majority were rejoints (par. 44, Findings of Fact). jected for rocky bells, impact damAs we have found in connection age to or broken bells.
with claims under DC-6000, the eviImpact damage over less than 450
deuce supporting this finding con- of bells is normally repairable in
sists of Mr. Rippon's testimony that accordance with the Concrete Manrepairs to bells and spigots on other ual. Since 45° on the bell of an 18contracts which were not within inch diameter pipe is 7.65 inches
specification tolerances resulted in (approximately 10.6 inches on a 27leaking joints and testimony of the inch pipe), there can be no doubt
resident engineer concerning re- that restricting repairs on bells to
ports to the eflect the laying con- defects of six inches or less retractor experienced difficulty in stricted repairs of impact damage
joining pipes with rough bells. Al- normnaly permissible in accordance
though the letter from R. H. Fulton with the Concrete Manual. There is
to Cen-Vi-Ro, dated October 7, 1965 no evidence that this restriction on
(Exh. 26), indicates that the quality the repair of impact damaged bells
of the bells on Cen-Vi-Ro pipes was -wasever relaxed. There is no promarginal, no testimony with respect vision of the Concrete Manual
thereto was offered at the hearing which specifically allows the repair
even though the author of the letter, of broken or impact damaged spigM1r.Robert L. Dragoo, did testify ots. There were 68 final rejects for
and there is evidence that laying impact damaged bells and 196 final
difficulties may have been attribut- rejects for broken spigots (Exh.
able to practices of R. H. Fulton's .81R.). Forty-four. of the final relaying crews (note 135, supra). The jects for impact damaged bells and
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149 of the final rejects for impact ence of bell is normally repairable
damaged spigots were manufac- under the Manual, it would seemn
tured subsequent to May 115,1965.
reasonable that rocky bells of at
There were 15 special hydrostatic least that magnitude are also retests for impact damage of which :pairable. Accordingly, the May 13
seven resulted in failure (Exh. letter precluding repair of iper81T). The record does not indicate fections in excess of six inches il
whether these tests were for dam- bell areas constituted a restriction
aged spigots or damaged bells. In on repairs of rocky bells the exview thereof and in view of the fact ,tent of which varied in accordanlcb
danaged spigots where the break with the size of the pipe. Ii
is entirely through the shell and ex- August 1965 the Bureau relaxed
tenids for more than four inches this restriction and p e r mni t t e d
under the gasket is not normally re- the repair of- rocky bells (18
pairable under the Concrete Man- through 27 inches in diameter)
ual; we conclude there is no basis for without. regard to size provided the
utilizing a jury verdict to deter- defective concrete did not extend to
mine how many would have passed reinforcing steel w-henchipped out
the test and been acceptable pipes, for,'repair (Inspectors. Daily Reif repairs were permitted prior to port, dated August 4, 1965). Extesting.
posed steel on the inside of pipes
We have assumed that rocky bells below 36 inches in diameter is not
on large diameter pipes are nor- normally repairable under the Conmally repairable under the Concrete crete Manual and the limitation that
defective concrete not extend to reManual as rock pockets, exposed
steel and/or roughness in the gas- inforcing steel was not contrary to
ket bearing surfaces of the bells. the Manual. There were 250 final
The reasons for finding rocky bells rejects for rocky bells of which 150
repairable on larger size pipes are, were manufactured after May 15,
with the exception of repairs to 1965 (Exh. 81R.). This indicates
exposed steel, equally applicable to either that Cen-Vi-Ro did not
pipes 18 through 2 inches in di- choose to repair all such pipes or
ameter.12s Although the Manual that the defective concrete extended
does not limit the repair of defects to the reinforcing s t e e l when
in the above categories by size or chipped out for repair (note 137,
area, we think it clear that all rocky supra). Special hydrostatic tests do
bells are not repairable without re- not appear to have been required on
gard to extent. Since impact damage pipes with repairs to rocky bells.
extending up to 450 of circumferSixty-one pipes were rejected for
22 Te Reject Certifications (Exh. 121), recircumferential cracks prior to May
flect:that en-Vi-Ro's most frequent disagreement over the rejection of pipes as whether
rocky bells were repairable. In other respects,
Cen-Vi-no representatives agreed that the rejections were proper in almost all instances.

15, 1965 (Exh. 94). An additional

42 pipes were rejected for this reasoni during the May 15 inventory.
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Special hydrostatic tests which
were conducted on pipes with circumferential cracks in the spigot
May 15, 1965, and 31 final rejects are lumped in with tests on pipes
for circumferentially cracked bells with fallouts or bad interiors, etc.
(Exh. 8 1T) . We conclude that there
of which 11 were manufactured
after May 15, 1965 (Exh. 81R). is no basis for applying a jury verCen-Vi-Ro admits that circumfer- dict to determine the number which
ential cracks in the spigot occur al- would have been acceptable pipes
most entirely during stripping of if repairs in accordance with the
the form (Exh. 81K, p. C-8). The Concrete Manual had been percause of circumferential cracks in mitted prior to conducting the tests.
The record would not support a
the bell does not appear from the
record. The May 13 letter restricted finding that Cen-Vi-Ro continually
repair of imperfections or dam- failed to take known corrective acaged areas in gasket areas of bell to tion to reduce or eliminate bell or
six inches or less and to spigots of spigot defects.
The only evidence of repairable
four inches or less. It also provided
that all pipes with circumferential pipes being improperly rejected is
cracks extending through the pipe Mr. Peckworth's off-hand estimate
wall would be rejected. The Manual that 50 percent of the pipes he obpermits the repair of fractures or served at the time of his visit to
cracks passing through the shell ex- Cen-Vi-Ro's plant in January of
cept for breaks entirely through the 1967 should have been accepted or
shell in spigot gasket area which repaired. It is not clear that Mr.
extend moire than four inches Peckworth examined any pipes of
around the circumference under the less than 54 inches in diameter. In
gasket. We think it clear that the any event, we have found that his
Mllay13 letter restricted repairs to testimony is lacking in specificity
circumferential cracks which were and too general to be substantial
normally permissible under the probative value.

There were 123 final rejects for circumferentially cracked spigots of
which 92 were manufactured after

Manual. Indeed, as we have seen,

the purpose of the letter was to limit
repairs. However, Cen-Vi-Ro does
not contend that all pipes with circuinferentially cracked spigots are
repairable. Although Cen-Vi-Ro asserts that it repeatedly demonstrated that pipes with circumferentially cracked spigots and broken
or cracked bells could be success-

fully repaired, there-is no probative
evidence to support this assertion.

Deezsion
WVie
have found that instructions
issued to Bureau inspectors on April
.30, 1965, May 7, 1965, and the letter

of May 13, 1965,constituted restrictions on repairs permitted by the
Concrete Manual to impact damaged bells, rocky bells and circumferentially cracked bells: To a much
more linted extent, these instructions and directives restricted re-
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pairs to circLunferentially cracked
spigots which are normally repairable in accordance with the Concqete Manual. Repairs.were

also re-

stricted on damaged spigots where
the damaged area exceeded four
inches in length irrespective of
whether the break was entirely
through the shell. Repairs to damaged spigot gasket areas which extend entirely through the shell and
more than four inches around circunmferenceunder the gasket are
not normally repairable under the:
Manual.
The restriction on the rpair of
rocky bells was subsequently relaxed in that rocky bells were repairable without regard to sizeprovided the defective concrete did
not extend to reinforcing steel when
chipped out for repair. This proviso was not contrary to the Concrete Manual. The other restrictions
oi repairs permitted by the Concrete Manual were not relaxed.
Notwithstanding the above findings, it is clear that not all of the
listed defects are repairable without
regard to severity. The Concrete
Man-ual limits repairs of impact
damaged bells to those extending
less than 450 of circumference. The
Concrete Manual does not permit,
and Cen-Vi-Ro does not contend,
that all circumferential cracks in
spigots and bells are properly repairable. The evidence does not sup-

port. Cen-Vi-Ro'sassertion that it
repeatedly demonstrated that pipes
with circuinferentially, cracked
spigots or broken or cracked spigots
could be successfully repaired.
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There is no probative evidence that
any of the pipes finally rejected by
the Bureau were properly repairable in accordance with the Concrete Manual.
The appeal as to bell ad spigot
defects is denied.

Testing Oritea
The provisions of Specifications
DC-6130 involviig testing of RCP
pipes (Subparagraph 77.i) are
identical to DC-6000 in that hydrostatic tests are required on one percent, but not less than one pipe unit
of each size and class of pipe, and

joint tests are required on one half
percent, 'but notiless than one joint
of each size and class of pipe. The
pipe is required to withstand a pressure of 120 percent of the design internal pressure for 20 minutes without cracking and'without leakage
appearing on the exterior surface..
Provisions regarding the lot-test period and the contractor's right to
have two additional pipes tested if
the pipe selected as representative
of the lot f ailed the test are identical
to the provisions of DC-6000. However, the final sentence of Subparagraph

7.i. (2) diff ered from the

corresponding section of DC-6000
as originally written:
)Vhen slow forming beads of water result in minor dripping, the pressure may
be released and the pipe unit may be retested within week and if no dripping
is evident during the retest, the pipe unit
may be accepted for use..

- In addition, the final sentence of
paragraph 72 entitled Pipe, CeneraTI
(note .38, supra) provides:
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Pipe that has been repaired shall be
subject to the designated hydrostatic
and/or load tests in accordance with
these specifieations, and these tests,
where required, shall be i addition to
the standard tests required by the sevreral paragraphs for pipe.:

ding documents.2 28 Cen-Vi-Ro also

The preface to the Seventh Edition of the Concrete Manual contains language indicating that
where the Mainual is referred to in
the specification, it ha.sthe full effect
of a specification. While it does not
appear that "these specifications"in
the quoted sentence refrs to or' in-

rejected. 2 2 9 Cen-Vi-Ro

eludes the Manual, we consider it

would be reasonable to determine
"where required" by reference to the
Concrete Maiual.
As we have seen, each unit of NCP
pipe was required to withstand a
pressure of 125 percent of the design
head -for four minutes without leakage or cracking.
Cen-Vi-Ro alleges that it was con-

sistently held to a standard of pipe
quality different from that required
by the contract, that the Bureau refused to permit pipes to be repaired
prior to testing and in effect,
achieved additional depth in lot
testing (Exh. 81K, p. C-1). Cen-ViRo complains that many pipes were
rejected without regard to lot-test
results and that it was forced to resort to additional hydrostatic testing in order to obtain acceptance of
the pipes. Cen-Vi-Ro asserts that it
was not equipped to perform these
additional tests inasmuch as they
were not contemplated by the bid-

complains that the Bureau had no
one at the plant site with experience
to judge if dripping pipes would
heal and that pipes which dripped
on the test stand were automatically
also alleges

that Bureau representatives visually
selected the lot test unit rather than
utilizing random sampling tech-

niques.
Cen-Yi-Ro alleges that

there

were 507 special hydrostatic

tests

of which 91 were oli pipes repaired
prior to testing. Thity-five tests re-'
sultmno fr om cecek test failures re
also admitted i o have been. neces-

sary (Exh. 81IK, p. F ). Ceil-Vi-'
Ro claims compensation for cnducting the remaining 381 alle6ed-'
ly unnecessary tests. Government
figures indicate that there were'a
total of 517 special hydrostatic tests
of which 283 passed and 234 or 45.3

percent failed (Sulimary of Spe-'
cial Hydrostatic Tests, Exh. 81T).
Government figures also indicate
that there were 569 lot tests of
which 143 resulted in failure and,
175 check tests of which 77 resulted
235 Subparagraph
7.i. () of the spseifications provides in part:
"The contractor shall provide at his expense
adequate equipment, and all labor and materials for making the tests on the pipe units."
The evidence does not reflect the percentage
ot pipes Cen-Ri-Vo contemplated testing under
this contract.
22- rhis
contention appears to be without
merit, As noted above, the language of DC6130 differed from that of DC-6000 in that
pipes which exhibited minor dripping on initiatestreould be retested within one week and
accepted only if no dripping was evident on
retest.
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in failure (Summary Hydrostatic
DC-6130-RCP, Exh.
Testing
8 IS). Test results on individual
pipes after check test failures are
not given. Ninety-six pipes were
marked for special hydro under
DC-6-130during the May 15 ivelltory (App's Exh. B-3). Results of
tests on these pipes are not shown 0
by the record..
The origin of the practice of conducting special hydrostatic tests has
been recited above in connection

with the claims on DC-6000 and
will not be repeated here. Suffice it
to say that the evidence establishes
that Cen-Vi-Ro in the early stages
of production joined in initiating
the practice to prove the competence of otherwise doubtful pipes,
that Cen-Vi-Ro personnel at times
marked pipes for special hydrostatic tests,2 30 that Cen-Vi-Ro recognized that pipes selected for special hydrostatic tests were of questionable acceptability in its letters
requesting reduction or elimination
of the soak period for special hydro
pipes under DC-6000 and that the
45.3 percent rate of failures for special hydro pipe would appear to
vindicate the Bureau's judgment as
to the competence of a substantial
portion of pipes selected for special
hydros. Cen-Vi-Ro repeatedly protested orally the number of pipes
selected for special hydro and the
Bureau was clearly aware that
Cen-Vi-Ro regarded many of the
special hydrostatic tests as exces200The Sumnary of Hydrostatic Testing
(Eh. SS) indicates 33 pipes were tested for
CVR Quality Control of which 12 failed the

test.
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sive and unnecessary.. Altlougl
the majority of these oral protests
appear to have been confined to
DC-6000 pipes, under the circumstances we conclude that they were

sufficient to preserve Cen-Vi-Ro's
claim to be compensated for any
tests shown to be unreasonable under the instant contract.
Cen-Vi-Ro manufactured 25,416
RCP pipes, exclusive of 8-foot
lengths, under DC-6130 of which
5,352 were downgraded

on the ba-

sis of hydrostatic tests.28 ' Of these,
4,959 were in classes A100 and B100
and 69 were in class C125. Cen-Vi-

Ro has not even alleged that hydrostatic tests on these pipes were mproperly conducted. The Board
finds that

Cen-Vi-Ro

experienced

great difficulty in manufacturing
high-head RCP pipes which would
successfully pass hydrostatic tests.
Cen-Vi-Ro subcontracted manufacture of a substantial quantity of
high-head 27-inch ROPDpipes to
Gifford-Hill-American (note 222,
supra). The evidence does not reflect that Cen-Vi-Ro's difficulties in
this respect can be attributed to actions of the Bureau.
Cen-Vi-Ro asserts that the results of special hydrostatic tests on
pipes with longitudinal cracks, circumferentially cracked spigots and
broken

or cracked bells are dis-

torted by the Bureau's refusal to
2' Exh. S1S. In addition, at least 950 RCP
pipes were utilized at a lower head than for
which the pipes were accepted because of the
lack of accepted pipes of the proper size and
class required by the laying contractor (Inspectors Daily Reports, dated August 17 and
September 1, 1965, Exh. 00).
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allow repairs permitted by the
Manual to be accomplished prior
to testing. 23 The contractingofficer
foind that' in general repairable
imperfections with the exception of
longitudinal and circumferential
cracks were allowed to be repaired
2 8 8 He determined
prior to testin-g.
that the reason repairs on pipes
with longitudinal and circuiferential cracks were not allowed prior
to testing was concern that the repair might enable the pipes to pass
the hydrostatic tests and yet con-

ceal a serious structural

weakness.

AVe find that the evidence fully
Supports the above finding of the
contracting officer as to the reason
for the refusal to permit repairs
prior to testing.
Although the. Bureau's concern
as to the adequacy of repairs to
longitudinal and circumferential
cracks is understandable, repairs
permissible under the contract could
not properly be refused upon the
ground the repairs might not be
adequate. The Concrete Manual
provides for hydrostatic tests on
each pipe upon which major repairs
have been accomplished and for
tests on occasional pipes having
lesser, repairs (Sec. 137, par. (h))
for the obvious purpose of testing
22 Exh. 81K, p. C-3. In a memorandum,
dated Mfay13, 1966 (Cen-Vi-Ro Correspondence),: Mr. Herrera asserted that the practice
of requiring special hydros prior to repairs
was event abused by Cen-Vi-Ro personnel due
to inefficiency.
233Par. 58, Findings of Fact. Since the contracting officer had alrea dy determined that
the Concrete Manual was not applicable and
that the only repairs permitted by the contract
were to air holes in bell surfaces, the meaning
of 'repairable imperfections" in this context
is not clear.
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the efficacy of the repairs. In the
nature of a jury verdict we have determined that 15 of the 51 pipes
subjected to special hydrostatic tests
for longitudinal cracks would have
passed the test and would have been
acceptable pipes if repairs had been
permitted prior to testing. The number of special hydrostatic tests for
circumferentially cracked spigots
and broken or cracked bells is not
shown by the record. In view thereof and since Cen-Vi-Ro has not
proved its assertion that it repeatedly demonstrated that such defects could be successfully repaired,
we conclude that the distortion of
test results alleged by Cen-Vi-Ro
has not been demonstrated. As to
pipes which passed the test, the
Bureau concluded that the defects
were minor and accepted the pipes
without repairs. Forty-eight of the
pipes tested for longitudinal cracks
and eight tested for circumferential
cracks (apparently in the barrel)
passed the test (Exh. 81T).
The only repairs permitted prior
to testing under the memorandum
of May 24, 1965,were to grout leakage at seams provided no cracks
were evident after all defective concrete was removed and drummy
areas of poor consolidation provided the drummy concrete could be
removed by "shallow excavation."
Shallow excavation as we have
found was defined as between one-

fourth and one inch in depth. The
record reflects that Cen-Vi-Ro was
permitted to repair with epoxy sand
mortar approximately 247 pipes at
the laying site; having drummy
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areas which were predominantly at
the. form seam (Exh. 89). These
pipes were accepted without hydrostatic testing. There were 11 special
hydrostatic test failures for form
seams out of 40 tested (Exh.. 81LT).
However, there were only four pipes
finally', rejected for form seams
(Exh. 81Q). There were seven failures for unconsolidated areas or
rock pockets out of 19 tested (Exh.
81T).. The record does not-reveal
the number of. final rejects for rock
pockets or unconsolidated areas.
Since failures were listed under the
condition under which the pipe
failed irrespective of the reason for
the test, it cannot be stated with
certainty that forn seams, rock
pockets or unconsolidated areas
were the reasons for, these tests.
Evet. if all of these pipes were repaired prior to,testing, it would account for only 59 of the 91 repair
tests

Cen-Vi

o

concedes

were

*necessary.
There were 23 special hydrostatic
. test failures for slump cracks 234
out of 138 tested, seven test faillres
for impaqt damage out of 15 tested,
.34 test failures .for miscellaneous
reasons (which. includes. fallouts,
bad interiors and cracked or pulled
spigots) out. of '97 tested and. 72
pipes downl-graded as a result of.spe-

*cial hydrostatic tests (Exh.. 81T).
. The caveat that the listed defects
fare not necessarily the reasonsflor
the test is also applicable to these
Slump cracRs are apparently caused by
away from the formi, but
SlUuilpin
conicrete'
j not' sulfihiently to cause a fallout. Thirty-niie
final rejects are attributed to §Tupp crales
.(Exh.S1Q).
'3t
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failures. There is no evidence that
these pipes were repaired prior to
testing. However, , since-the memorandum of May 24,1965, only pertmitted repairs of grout leakage at
form seamlisand drummy areas of
shallow excavation prior to testing
we conclude that it is unlikely that
these pipes were repaired.,:
Cen-Vi-Ro's complaint that pipes
were rejected without regard to. lot
test results is simply an objection to
the criteria used by.the Bureau ill
selecting pipes for special hydrostatic-tests. We have detailed in connection with the. claims on DC-6000

actions and, statements of Bureau
representatives

indicative .of a de-

sire for a maximum amount of
hydrostatic testing. We find that essentially the same attitude prevailed
on RCP pipes under DC- 6130. The
Government asserts that special
hydro pipe contained 'obvious de'fects and' that the pipes were- not
representative of the lot from which
the pipes were drawn. The position
is. supported,: in part, by'; Mr.
Thomas'-' testimony that s'peci l
hydro pipes had obvious defects or
were to test: the effiicacy'of repairs
(Tr.. 1399, 1408). He also indicated
that special hydros were required
ebecause
the Bureau questiondd the
seriousness of the defect and tohave
another meanlsof judging the netent
:of the defect (Tr. 1400,1511,15i).
There is, of course,' no doubt that

pipes with defects normally repairable in; accordance' wvith the Concrete, Manual could properly be re-

je:ted until' the0efects were satisfactorily repaired. However, it
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would appear to be equally clear
that the question of whether a par'ticular defect was repairable was a
judgment matter to be determined
by visual examination and that to
tie extent the Bureau' utilized
hydrostatic tests as a substitute .for
such judgment, it required tests not
contemplated by the contract. An
example is the. requirement that
pipes with circumferential cracks be L
tested before repairs to determine
"if crack extends through te pipe
wall." (Memorandum of May 24,
1965, Exh. 5N, p. 17.) The evidence

does not support the Government's
contention that all pipes subjected
to special hydrostatic tests contained defects sufficient to warrant
their rejection.
The Government does not deny
that selection of the lot test sample

*was not truly

random until

November of 1965.The Govermnent
does deny that the most questionable
pipes were selected as the test
sample. We have found one instance
involving large diameter pipes
- where one of the apparently most
questionable pipes wvaschosen for
the test sample. Other than clear indications that one of the best pipes
was not chosen for testing and other
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pipe would be chosen for the test.
This was an obvious benefit to CenVi-Ro. Although the Bureau's
sample selection method prior to
November of 1965 may have resulted in additional lot test failures
and, consequently, more check tests,
we have no basist for determining
that this was so for any particular
number of pipes.

ionwj:.
;:
; ; t;Dei's
The contract riequiredhydrostatic
tests on one percent but not less than
6ne pipe unit of each size and'class
of pipe. Through the Coicrete Manual, it also provided for hydrostatic
tests on each pipe unit upon vwHich
major repairs had been effected, for
tests of occasional pipes having lesser repairs and for tests on representative units of cracked but unshattered pipes. Cen-Vi-Ro claims
compensation

for the cost of cObn-

ductingt 381 hydrostatic tests referred to .as special hydros, which
were allegedly not required by the
contract.
The record establishes that there
w7eie517, special h

tests.

The. Government contends that
these tests were permitted to be per*than Mr. Franklin's testimony formled at en-Vi-Ro's option on
pipes which contained obvious de;that- the lot test sample was*arbifects for which the pipes could have
trarily selected, apparently from
been rejected or were for the purvisual. examination of all pipes in 'pose oftesting repaired pipes.
The
the lot, the record does not show the
45.3
perGovernment
relies
on
the
manner in which: the Bureau selected the test sample. Mr. Franklin ceil failure rate of pipes uLneradmitted that if the blind selection going special' hydrios,!'which we
method resulted in choosing an ob- accept as prima fa6ie valid, asproof
\vioiuslydefective pipe, a different of substandard, pipe manufactured
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by Cen-Vi-Ro, Cen-Vi-Ro concedes
that 91 tests on repaired pipes and
35 check tests (tests after failure of
the lot test salple) were necessary.
The evidence does not-support the
Government's contention that all
pipes subjected to special hlydrostatic tests contained defects suffi-

cielt to justify their rejection or
that the tests were justified as tests
of repaired areas. In deciding similar claims under DC-6000, we have
coilcluded that Cen-Vi-Ro's entitlement to compensation may properly
follow the results of the tests (note
183, supra). We find that Cen-ViIRois entitled to be compensated for
the cost of conducting 283 special
hydrostatic tests.
As to Cen-Vi-Ro's complaint that
the method of selecting the test
sample was not random, we note
that it has been held that a change
in the method of selecting a test
sample did not entitle the contractor
to a price adjustment for the cost of
correcting an increased amount of
rejects. 2 35
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ously rejected pipes were ultimately
-accepted.2 36 Although

not specifi-

cally stated, the claim, as is the silllilar claim under DC-6000, is found-

ed upon the contention that accepance of pipes after May 13, 1965,
was based upon more stringent
specifications.

The Government does not deny
that pipe acceptance criteria were
changed. Indeed, the contracting officer found thatx criteria for pipe
acceptance were changed and that
more stringent pipe acceptance criteria were applied after May 13,
1965,than previously (Pars. 61 and
62, Findings of Fact). However, he
deternined that no compensable
change resulted in that the Bureau
prior to May 13, 1965, had accepted

pipes not meeting specification requireinents.2

37

He also found that

the Bureau waived or relaxed specification requirements prior to May
13,1965,accepted pipes not complying with specification requirements
after May 13, 1965, and that the
May 13 letter was to Cen-Vi-Ro's
benefit since the quality of the pipes
improved thereafter.

The appeal as to "testing criteria"
is sustained as to 283 special hydrostatic tests and is otherwise denied.
The evidence reflects that 3,385
The amount of the equitable adjust- RCP pipes produced under DCment is determined infra.
6130were accepted prior to May 15,
1965 (Analysis of the State of RCP
ChangingCiteria for Pipe
Production Just Prior to Bureau's
Acceptance
In, pressing this aspect of its
claims, Cen-Vi-Ro relies on the May
13 letter, the May 15 inventory and
the memorandum of May 24, 1965.
Cen-Vi-Ro alleges that 500 previ235 Temo, Inc., ASBCA No. 9558 (April 23,
1965), 65-1 BOA par. 4822.

36A "flier." dated November 29, 196,5 (xh.
2S), issued by Cen-Vi-Ro advertising the sale
of reject pipe, contains a total of 1,274 RCP
pipes, 1 through 27 inches in diameter. Since
there were a total of 1,078 final rejects of
these sizes of pipes, it is evident that a minimum of 196 pipes hich were rejected at that
time must have been subsequently accepted.
587 The stated
reason for this action
as
Bureau recognition that some time would
necessarily elapse before pipes of consistent
quality were produced on a regular basis.
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Exh. 133, p. 3).
The record does not establish that
any of these pipes did not comply;
with specifications. The record also
does not support the finding that the
Bureau waived specification requirements under DC-6130 prior to May
May 15 Inventory,

13, 1965.

The Bureau's admitted purpose
in issuing the May 13 letter and
similar directives during the period
April 30 to and including May 24,
1965, was to, limit repairs and improve the quality of the pipe. We
have found that the May 13 letter
restricted repairs to rocky bells, impact, damaged bells and longitudil
nal and circumferential cracks
which were normally repairable in
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quire pipes exhibiting minor dripping to be retested within one week.
The Bureau did not require repairs
to pipes having drummy or unconsolidated areas less than one-quar,ter inch in depth. In addition, 45
NCP pipes with broken pretension
rods or end anchorage failures
(Exh. 1V) were accepted. The
imaximum allowable period between.

wire wrapping of NCP pipe cores
and application of mortar encasenmentin instances of necessary repairs to secondary spigot gasket
groove was extended from 16 hours
to one day (Inspectors Daily Reports, dated July 13 and 16, 1965
(Exh. 100). The contracting officer
made no findings as to the extent of
the savings, if any, due the Governaccordance with the Concrete Manual. Although the restrictions on ment and no evidence of such savthe repair of rocky bells were sub- iigs was offered at the hearing.
sequently relaxed, the other restricDecision
tions remained in effect throughout
the remainder of pipe production.
The record establishes and the
However, the evidence does not es- Bureau admits that pipe acceptance
tablish that any of the pipes finally criteria were changed after May 13,
rejected other than those for which 1965, from the criteria prevailing
we have sustained the appeal should: prior to that date. It is also clear
have been accepted.
and the Government admits that acThe evidence does establish that ceptance criteria enforced after
the Bureau waived certain require- May 13, 1965, were more stringent
ments of the specifications after than the criteria prevailing previMay 13, 1965. For example, the ously. Although the evidence does
Bureau waived the soak period for not support the Government's conall RCP pipes at Cen-Vi-Ro's op- tention that non-specification pipes
tion after May 19, 1965.238 It also were accepted prior to May 13, 1965,
appears that the Bureau did not re- it also does not support Cen-ViRo's assertion that pipes in addi23 There is no evidence that the reduction
in the soak period from 3 to 1
hours for
special hydro pipe which was in effect for
the period December 30, 1964, to. May 19, 1965,
was applicable to pipes manufactured under
4DC-61307
497-456--73-10

10
y

tion to those for which we have

sustained the appeal which should
have been accepted were rejected.

Cen-Vi-Ro has failed to sustain its

174

DECISIONS

OF THE. DEPARTMENT

burden of proof that it is entitled
to compensation in addition to that
as to which we have sustained the
appeal.
The Government has had ample
time to assert and prove any claims
for savings allegedly attributable
to specification waivers but has
failed to do so.

The appeal as to "changing
criteria for pipe acceptance"- is
denied except to the extent herein
before indicated.
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deduction noted, plant and equipment support costs for testing equal
$.52 per man-hour which we accept
as:' reasonable.

We have

also ac-

cepted as 'reasonable C e-Vi-Ro's
"adder" of $24 per man-hour for
snall tools and supplies.
As was the case Lnder bC-6000,
Cen-Vi-Ro's test equipment under
DC6-6130was such that two pipes
were ordinarily tested at one time.
0Cen-Vi-Ro alleges that a crew coin-

sisting of ono foreman, two laborers
and a forklift operator could on the
average test two pipes eery 21/2
EgqutcableAdjustment
hours (Exi. 81K, p. F-7). We acSince we have denied for lack of :cept this figure as reasonable. Since
proof the principal portion of Cen- we have sustained the appeal as to
Vi-Ro's claims under this contract, 283 special hydrostatic tests, the
it will not be necessary to deal ex- amnount due, exclusive of indirect
tensively with its cost presentation. job costs, is computed as follows:
Based o n total man-hours for 283
5 man-hours (4 x 11/4)
both contracts of 1,097,667and total $2.784cost per man-hour ($2.024 +
payroll, including taxes and insur- $.24 + $.52)
$3,939.36. Indirect
ance of $2,221,728,'Cen-Vi-Ro de- job costs, overhead and profit are
termined an average man-hour cost considered in/ra.
of $2.024 (Exh. 81K, p. F-3).

We

accepted this figure under DC-6000
Excess Rejects
and accept it here. Plant and equipWe have sustained the appeal as
m-ent support costs for the entire
to
15RCP pipes (three 18-incll,two
plant were determined to be $2.29
21-inch,
three 24-inch and seven 27per man-hour (Exh. 81Kj p. F-4).
we have determined
inch)
which
Wfereduced the total of such costs
rejected for longiwere
improperly
($2,508,480) by $213,621 represent27-inch pipDes
The,
cracks.
tudinal
ing "interest on investment" which
are
16
feet
in
length
while
the balwhich did not appear to be a cost.
The
18-inch
long.
feet
are
12.
alnce
Elimination of this item had the
1.2
tons
Weigh
approximately
pipes
efect of reducing plant and equipapweigh
pipes
inch
the
2l
each,
1
ment support coststo $2.09per man24the
each,
1.4
tons
proximately
hour.: In computing plant and
1.6
approximately
weigh
inch
pipes
*equipment support costs in its claim
pipes
27-inch
and
the
tons
each,
for excess testing and repairs, CenVi-Ro used a factor of 25' percent weigh approximately .4 tons each
of the total of, such costs. With the ' (Exh. 28) . Using these weights we
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calculate the weight of the wrong-

gether, we see no justification for
adopting a different method for deIn computing this portion of its termiiling man-hours to produce
claim, Cen-Vi-Ro subtracted tons of Iatonl of pipe for the instant claims.
pipe accepted by the Bureau We will utilize 2.44 man-hours as
(43,458) from. total tons produced the average time required to pro(48,644) including 42-inch pipes, cluce a ton of pipe. Labor and assoand operated on the- premise that ciated plant and equipment costs ex50 percent of the difference (2,593 elusive of indirect-job, costs, to protons) was salvageable pipe (Exh. duce a ton of pipe are-calculated, as
81K, pp. F-26 to P-30). Labor costs follows: $4.35 ($2.024 + $2.09 ±
to produce this tonnage were com- $.24) X2.44=$10.61.
puted on the basis of man-hours to
Material Costs,
batch, spin ad strip which are asserted to be 2.855man-hours per ton
Steel usage was again computed
(Exh. '81K, p. F-2). This figure as .0432 tons per tn of pipe which
-wasapplied to the allegedly wrong- multiplied by the asserted cost of
fully. rejected tonnage times: labor $126.56per ton equals $5.47per ton
and equipment support costs total- (Exh. 81K, p. F-29). Cement usage
Ing $.4 2 4 (labor of $2.024per hour was computed as .7621 barrels per
plus adders of $2.29 for plant, $.24 ton of concrete (.7292 bairels per
for small tools and $.87 for indirect ton of pipe), which multiplied by
job costs).
the asserted cost of $3.99per barrel
In computing its claim under equals $2.91per ton. Sand usage was
DC-6000, Cen-Vi-Ro determined computed at 2772 per ton of conan average of 2.44 man-lhoursto pro- ;crete (.2662 per ton of pipe) which
duce a ton of pipe which we ac- .imiltiplied by the asserted cost of
cepted as reaso'nable. This figure $2.57 equals: $.68. Coarse aggregate
compares favorably with 2.317ma-n- usag-ewas computed at .5394 per
;hours per ton developed by the Gov- ton'6of concrete '(.161 per ton of
'Crlmennt based on labor hours as pipe) which timies the asserted cost
shown ol submitted payrolls and of $3.37 per ton. equals $1.74. Ad* total tonnage nroduced under both ding a five percent factor for waste
contracts (Exh. 150). Since the two material costs' total $1l.34 per tol.
plants were essentially operated to- This figure plus labor and associated
..plant and equipment .costs, excluMD2
Applying these weights to the 25,416 i1Ssive of indirect job costs, applied to
through 27-inch pipes, exclusive of S-foot
lengths, produced by Cen-Vi-Ro (h.
SQ)
the rejected tonnage equals $921.90.
gives a total of cver 61,000 tons of pipes. Since
fully rejected pipes as 42 toi-s.2

Cen-Vi-Ro calculated actusi production 'of only
4S,644 tons, including 42-inch pipes (Exh.
81K, p. F-29), it is apparent that the listed
weights considerably exceed the actual weights
of the pipes. Therefore, use of these weights is
favorable to Cen-Vi-Ro.

Cen-Vi-o

allowed 'credit of $5

ton as the estimated cost of repairs to allegedly wrongfully rejected pipes (Exh. 81K, p. F29).
per

176

DECISIONS

We accept this estimate as reasonable. The amount due for wrongfully rejected pipes, exclusive of indirect job costs, is determined to be

$711.90.:

:

and is otherwise

dismissed or

denied.
SPENCERT. NISSEN,

Member.

WILLIAM%
F. MCGRAW, Chaircn.
SHERATANP. KIIMBALL,Member.

As pointed out in connection with
the claims on DC-6000, Cen-Vi-Ro
has not been precise as to the costs
included in indirect job costs. Contract DC-6130 contains an "Extras"
clause identical to that quoted from
)C-6000 (note 201, supra). Accordingly, we decline to accept the
claim for indirect job costs as submitted. We have sustained the appeal as follows:
Excess testing ------------Wrongfully Rejected Pipes __

LsO LI.

NTERIOR

WE CONCUR:

Indirect Job Costs, Overhead,

aid Proit
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A

Specifications DC-6000

67. Concrete Pressure Pipe
a. General.-Pipe for the aqueduct sall be reinforced-concrete
pressure pipe and shall be manufactured and tested in accordance with
the provisions of this paragraph.
$3,939.36 The pipe may be circular or prebed
711.90

as shown on the drawings.

b. Classes.-Concrete pipe manufactured to these specifications shall
Applying 15 percent to the above be for hydrostatic heads of 25, 50,
figure results in a total of $5,348.95. 75, 100, and 125 feet measured to the
Because of the provision of the "Ex- center line of the pipe. Designs are
tras" clause, no additional allow- provided for external loadings of 5,
ance for overhead and profit is 10,15, and 20 feet of earth over top
proper. For reasons previously of pipe, designated A, B, C, and D
stated, Cen-Vi-Ro has not estab- in Table 1. The typical nomenclalished entitlement to interest on the ture used herein for the various
classes of pipe is as follows:
amount awarded.
A-25 = Concrete pressure pipe for
Conclusion:
5-foot maximum cover and 25-foot
The claims relating to DC-6000 maximum head.
are sustained in the amount of
B-50 = Concrete pressure pipe for
$218,180.83 and are otherwise 10-foot maximum cover and 50-foot
denied.
maximum head.
The appeal as to DC-6130 is susc. Basis of acceptance.-The actained in the amount of $5,348.95, ceptability of the pipe shall be de$4,651.26
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hydrostatic pressure tests applied on units
of pipe, by pipe joint leakage tests,
terminied by the results-of

by compressive strength of concrete

in pipe as determined by test cylinders, and by inspection during
or after manufacture to determine
whether the pipe conforms to these
specifications as to design and freedom from defects such as blisters

and drummy areas or other evidence
of excessive segregation of aggregate. Details of the physical test requirements are specified in Subparagraph

i.'

d. Materials(1) Reinforced concrete.-The reinforced concrete shall consist of
portland cement, sand and coarse
aggregate, and water, in which steel
has been embedded in such a mau-

ner that the steel and concrete act
together.
(2) Cement.-Cemient used in
concrete pipe shall be in accordance

with Paragraph 91.
(3) Admnixtures.-All concrete in
concrete pipe placed by the poured
and vibrated method shall contain
an air-entraining agent conformning
to Paragraph 92. The amount of airentraining agent used shall be such
as will eff ect the entrainment of not
niore than 2 and /2 percent of air,
by volume, of concrete as discharged

from the mixer. Calcium chloride
shall not be used except as provided
in Paragraph 92. Natural cement,
slag cement, pozzolan or other ad-s

mixtures shall not be added to the
concrete without the written approval of the contracting officer.
(4) Steel reinforcement.-Rein-
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forcement shall consist of steel wire
conforming to ASTM Designation:
A 82; of steel bars or rods conforming to Federal Specification QQ-S632,Type 1 or 2, Grade C, or welded
fabric conforming to ASTM Designation: A 185.
(5) Aggregate.-Sand and coarse
aggregate for concrete pipe shall be
in accordance with Paragraphs 94
and 95,except that other size separations and maximum size of coarse
aggregate may be used. The maximum size of coarse aggregate for
each size of pipe shall be the largest
size the use of which is practicable
from the standpoint of satisfactory
placing of the concrete. Sand gradings as provided in ASTM Designatibn: C 33 will be permitted when
necessary for a manufacturing process to produce uniform, highquality pipe.
e. Concrete.-

(1) Mixture.-The
aggregate
shall be so graded and proportioned
and thoroughly mixed with such
proportions of cement and water as
will produce a workable, uniform
and homogenous concrete mixture
of such quality that the pipe will
conform to the test and design requirements of these specifications.
Batching shall be by weighing. If
concrete materials are weighed
cumulatively, the cement shall be
weighed before the other ingredients. The concrete ingredients shall
be mixed in a rotating- or paddletype batch mixer or other approved
types. The concrete ingredients shall
be mixed for not less than 1 and 1/2
minutes after all the ingredients, ex-
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(a) Eighty percent of the test cylincept the full amount of water, are
in the mixer: Provided, That the drs shall have a compressive strength
28 days' age in excess of 4,500 pounds
mixing time may be reduced if, at
per square inch.
when determined in accordance with
(b) The average strength of any five
the provisions of Designation 26 of consecutive tests shall not be less than
the Sixth Edition of the Bureau of 4,140 pounds per square inch at 28 days'
Reclamation Concrete Manual, the age.
(c) No test cylinders shall have a. comunit weight of air-free mortar in pressive
strength at 28 days! age of less
samples taken fromsthe first and last than 2,900 pounds per square inch.
portions of the batch as discharged
Except as hereinafter provided,
from the mixer does not vary' more
the compressive strength of test cylthan 0.8. percenit fron the average
inders at 28 davs' age shall be, deof the two mortar weights, theaver'' terminedi .from
6- bv 12-inch con-

age vaiiability

for six batches does'

crete cylinders made. from the
not exceed- 0.5
and the
aeitcent,
concrete used in making the pipe
weight' of coarse aggregates' per, and prepared, cured, and
tested in
cubic foot does not v~ary more 'thani

accordance with, Designations 29 to

5.0 percent fromnthe average of th'
33,, inclusive, of the Sixth Edition,
two weights of coarse aggregates.
of the Bureau of.Reclamation ConThe Government reserves the right
to increase the. mixing time when crete 1 anual. Use. of 3 by 6-inch..
test cylinders will be permitted
the charging and mixing operations
fail to produce a concrete batch when the capacity of the testing mathroughout which the ingredients' chine will not accommodate 6- by 12are uniformly distributed and the inch test cylinders and the maxim-num
size aggregate is 1 inch or less:
consistency is uniforll. The conProvided
,That strength correction
crete, as discharged, from the mixer,
for size of cylinder is made. If the
shall be uniform in composition and
concrete consistency is too stiff for
consistency throughout the mixed
compaction by' rodding or internal
batch, and from batch to batch except where changes in composition vibration as described in Designation 29, external vibration peror consistency are required. The
formed simultaneously with direct
slump of the concrete, after the collcrete has been deposited but before compaction by a compacting hammer using the following alternate
it has been consolidated, shall not
method' will be permitted in cylinexceed 3 inches.
der fabrication:
The concrete shall have a portland.
*.
*
*
*
* A
cement content of not less than 6
.(2) Forms.-The: forms shall be'
sacks: (94 pounds each) per cubic of' steel made ;: with butt joints
yard of concrete. The average com- throughout and the surfaces of the
pressive strength of the conrete
forms adjacent to the pipe walls
shall be sufficient to insure that' the: shall be smooth and true.' All forms.
following requirements are met:
shall be sufficiently tight with suit-
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able gaskets provided at all form crete and shall be maintained in
joints and gates to prevent leakage good operating condition. Where
of mortar. The forms shall be braced one of the centrifugal spinning
and sufficiently stiff to withstand methods is utilized, sufficient conwithout detrimental deformation, crete shall be placed in the forms
all operations incident to the place- during charging operations to inment and compacting of concrete sure pipe of the specified wall
within the form. The form and end thickness and with a minimum varirings shall be so constructed that ation in wall thickness and pipe dithe pipe ENhenmanufactured will ameter throughout the length of the
have circular and Cylindrical inner pipe. The duration and speed of
surfaces, anlidso that they may be spinning shall be sufficient to omstripped from 'the pipe without pietely distribute; and thoroughly
damage tothei pipe or to its surfaces. consolidate the concrete and proForms shall be cleaned and oiled be-

duce an even interior surface.

fore eacl filling. Defective forms,
end. rings and gaskets shall be ade-.
quately repaired or discarded.
(3) TPlacement of concrete.-The
transporting and placing of con-.
Crete shall be by methods that will
prevent the separation of the concrete materials and the displacement of reinforcement steel in the
forms. The placing shall be such as
to insure satisfactory bond between
the concrete and steel. The concrete
in the pipe shall be placed by centrifugally spinning, rolling, vibrating, by a combination of these, or by
other approved methods. For concrete pipe that is manufactured by
the placing and vibrating methods,
the concrete shall be thoroughly
consolidated by vibration until it
is free from pockets, closes snugly
against all surfaces, and is in coinplete contact with all. reinforcement. Form vibrators, rigidly attached to the forms by bolting or
clamping, shall be adequate in. size
and of sufficient frequency to properly consolidate the volume of7con-.

(4) Curing of pipe.-The pipe
shall be subjected to any one of the
methods of curing described in the
following subparagraphs, or to any
other method or combination of
methods, as approved, that will give
satisfactory results. Adequate facilities and space shall be provided
for all curing operations. The pipe
shall be cured until concrete test
cylinders made in accordance with
Subparagraph e.(1) and cured by
methods comparable to those used to
cure the pipe, have attained a
strength of at least 4,000pounds per
square inch.
At the start of manufacturing,
six cylinders will be made and
cured as provided above from one

single representative batch of concrete during each working shift.
These cylinders will be tested in
pairs at appropriate tine intervals
during the curing period to establish the duration of curing required
to produce the minimfiumconcrete
strenigth required. After the curing
iethodl and period have been es-
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tablished, two cylinders from each
of two batches during each shift
will be macideand cured as provided
above. One pair of cylinders con-

sisting of one cylinder from each of
two different batches will be tested
at the end of the curing period and
must show the minimum curing
strength required in order to stop
curing of the pipe. If, for any reason, the strength of either test cylinder is less than that required,
curing shall be continued and the
remaining pair of cylinders tested
after suflicient additional curing to
insure the minimum curing
strength requirement. If the second
pair of test cylinders does not medt
the strength requirement, curing
shall be continued for such additional time, as determined necessary by the contracting officer, to
insure
the
minimum c uring
strength requirement. All cylinders
will be tested as soon as possible
after removal from curing while
still in the moist condition. Test
cylinders shall be protected from
temperatures below 40 F before,
during and after curing operations.
Pipe shall be protected from temperatures below 400 F before and
during operations.
(a)
Steam
curing.-Immediately
after the pipe has been cast, it shall be
-enclosed within a suitable steam-curing
chamber or enclosure that will protect
tbe pipe from utside drafts and excessive loss of steam. Enclosures shall
allow full circulation of thoroughly saturated steam around the inside and outside of the pipe, and the curing shall
produce continuously moist surfaces of
unformed concrete throughout the curing
process. The ambient temperature rise
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within the enclosure shall not exceed 300
F per hour. The ambient temperature
within the enclosure shall not exceed
100 F within 2 hours after mixing;
thereafLer, the temperature shall be
brought to 1300 F within a period of 2
hours and maintained between 1300 and

150° F until the specifiedcuring strength
is attained. The temperature within the
steam-curing chamber shall be thermostatically controlled and temperatures
shall be recorded on a continuous recording chart which shall become the
property of the Government. Following
the periods of steam curing, the pipe
shall be protected from rapid drops in
temperature which may damage the
pipe.
(b) Water curing.-Concrete in pipe
may be water cured by covering with
water-saturated material or by a system
of perforated pipes, mechanical sprinklers, porous hose, or by any other approved method which will keep the inside and outside continuously wet during
the specified curing period.
Q

,:

*:

*

0

i.

g. Reinforcement.(1) Circumferential reinforcement.-The circumferential reinforcement

shall

be a single-cage

circular, double-cage circular, or
elliptical cage as shown ill Table 1.
Elliptical reinforcement will be
permitted for 25- and 50-foot head
classes only and only in pipe 8 to
72 inches in diameter, inclusive. All
pipe with a wall thickness less than
31/4 inches

shall

be

reinforced

with a single-circular cage of steel
and all pipe with wall thicknesses
of 31A inches and more shall be
reinforced with two separated cages
of steel, except that elliptical cages
will be accepted as provided above.

The areas of circumferential reinforcement shown, in Table 1 are the
minimum requirement for each of
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the nominal wall thicknesses shown
in the table.
In the event the pipe manufacturer furnishes pipe with a nominal wall thickness between the wall
thicknesses shown in Table I for
that size of pipe, the minimum required steel area for single-circular or elliptical cage or for inner
and outer cage circular steel shall
be computed as a straight-lile vari-

ring shall not be less than one-half
inch nor more than 1 inch from
the end of the pipe unit.
(2) Longitudinal
reinforce-

ation between the two steel areas

(1) above shall also apply to place-

shown in the table for the corresponding steel arrangement.
Where single-cage circular reinforcement is used, it shall be placed
from 35 to 50 percent of the wall
thicless from the inner surface of
the pipe: Provided, That the mini-

ment of longitudinal bars except
that the longitudinal bars or rods
lfaT extend to either or both ends
of the pipe unit to form supports
for holding the circumferential cage
in proper position. Not less than
four longitudinal bars at approximately equal spacing shall be provided for each cage, and additional
bars shall be provided as necessary
so that the circumferential spa6ing
between longitudinal bars shall not

mullmconcrete cover specified below

shall be maintained. Where two
separated circular cages of reinforcement are used, the inner and
outer cages shall be placed so that
the concrete cover, measured radially, over the circumferential reinforceient

will be as follows:

ment.-Each layer of crcmfeiential reinforcement shall be assenbled into a rigid cage supported by
longitudinal bars which extend the
full length of the pipe. The minimum concrete cover for circumferential steel given in Subparagraph

exceed 42 inches in any cage. The

contractor shall also provide such
additional longitudinal steel as 'may

be necessary to prevent the occurrence of circumferential cracking in
the pipe wall and to provide suffi45and less--1
cient rigidity to the cage. Where the
48 through 60
1 and A
63 through 69
1 and A
pipe joint construction requires the
1
I and Y2
72through96-use of a bell, the minimum numberThese, limits on minimum and of longitudinal bars shall be promaximmn cover are applicable to vided in the bell and may be Conelliptical steel at the horizontal and tinuous bars or spliced to the main
vertical axes of the pipe. The cir- longitudinal bars. The circumfercumnferential reinforcement at each ential bars of each cage shall be
or
end of the pipe unit shall consist of spaced and supported by w"Telding
tying
each
hoop
to
the
longitudinal
one complete coil or ring in which
the end is lapped or welded as pre- bars. Spacer bars, chairs, or other
scribed in Subparagraph (3) below. methods shall be provided to mainThe clear distance of the end coil or tain the reinforcement cage or cages
Pipe diameter,
inches

minimum
NMaximum
cover,inches cover,inches
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in proper position within the forms
during the placement and consolidation of the concrete. The spacer bars
or chairs may extend to the finished
concrete surfaces of the pipe.
(3) Laps, welds, and spacing.If the splices are not welded, the
reinforcement shall be lapped not
less than 20 diameters for deformed
bars, and 40 diameters for plain
bars or cold-drawn wire. If welded,
the member at either a welded splice
or intersection shall develop a tensile strength not less than 52,500
pounds per square inch as determined by weld test specimens. The
spacing center to center of adjacent
rings of circumferential reinforcement in a cage shall not exceed 4
nches.

h. Joints.(1) Joints, general.-The joint
assemblies shall be so formed and
accurately manufactured that when
the pipes are drawn together in the
trenches, the pipe shall form a continuous watertight conduit with
smooth and uniform interior surface, and shall provide for slight
movenents of any pipe in the pipeline due to expansion, contraction,
settlement, or lateral displacement.
The rubber gasket shall be the sole
element of the joint depended upon
to provide watertightness. The ends
of the pipe shall be in planes at
right angles to the longitudinal centerline of the pipe, except where
bevel-end pipe for deflections up to
5° is specified or indicated for
bends. The ends shall be finished to
regular smooth surfaces. The ac-
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ceptable types of joints to be used
with concrete pressure pipe are:
(c) Concrete bell and spigot with single
rubber gasket (Type R-3) as shown on
Drawing

*
No. 151

(40-D-5806)

or

152

(40-D-o507).
(d) Concrete bell and spigot with single
rubber gasket (Type R-4) as shown on
Drawing No. 153 (4,--D-588) or 154
(40-D-5809).
to

(4)

a,

*

*

*C

*
*

(g) The surfaces of the bell and spigot
in contact with the gasket, and adjacent
surfaces that may come in contact with
the gasket within a joint movement range
of, three-fourths inch, shall be free from
airholes, chipped or spalled concrete,
laitance, or other defects except that individual airholes may be repaired as provided in Subparagraph j. (2).
*

:

*

*

*

*

i. Physcial test requirements.(1) General testing requirements.
-All pipe units and test cylinders
for purpose of tests shall be furnished by the contractor at no cost
to the Government: Provided, That
pipe units which satisfactorily pass
testing procedures may be used for
installation. in pipelines and structures. The contractor shall provide
at his expense adequate equipment,
and all labor and materials for making the tests on pipe units. The
strength of concrete and the acceptability of pipe will be determined by
tests of the compressive strength of
the concrete used in the pipe as provided in Subparagraphs e. (1) and
e. (4), by examination of the quality,
amount, and accuracy of placement
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of the reinforcement, and by hydrostatic pressure tests.
Tests on the various pipe sizes, as
provided above, shall be made on
pipe manufactured in each test period of consecutive working clays as
follows:
(a) Hydrostatic pressure tests on
1 percent, but not less than one pipe
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test two other units of the pipe selected by the contracting officer
from the same test period's run from
which the original was selected. If
these two pipe units successfully
pass the test, the remainder of the
pipe in that test period's run will be
accepted. If either of these pipe
units fail, then the remainder of the
unit, of each size and class of pipe. test period's run will not be accepted
(b) Hydrostatic joint tests on until each pipe unit has satisfacone-half percent, but not less than torily passed the tests.
(2) Hydrostatic test on pipe
one joint, for each size and class of
units.-Hydrostatic
tests on the
pipe.
pipe
units
shall
be
made
by applying
For the purposes of testing the
suitable
bulkheads
at
each
end of
pipe units, the length of the test
the
pipe
and
filling
the
pipe
with
period will be set at the number of
water.
Before
the
test
pressure
is
days the plant of the pipe manufacapplied
the
pipe
shall
be
allowed
to
turer is normally operated in a calendar week. The test period will stand under a pressure of 10 pounds
include any shutdown of the pipe per square inch for at least 3 hours.
manufacturer's plant, which does Acceptance hydrostatic tests shall
not exceed a 24-hour period, due to be made to 120 percent of the specifailure of the plant or equipment. fied internal pressure of the pipe
.The length of the test period may be class for which it is designed. The
reduced at the discretion of the con- pipe shall withstand the test pressure prescribed above for at least 20
.tracting officer if there is a significant change in the materials used in minutes without cracking and with
the pipe, in the mix proportions, or no leakage appearing on the extein production procedures or by num- rior surface. Moisture appearing on
erous shutdowns of the pipe manu- the surface of the pipe in the form
facturer's plant due to failures of of patches, or beads adhering to the
the plant or equipment. The length surface will not be considered as
of the test period may be increased leakage. Slow forming beads of
at the discretion of the contracting water that result in minor dripping
officerwhen results of tests for suc- whichcan be proved to seal and dry
cessiveperiods indicate that the con- up within 1 week while under the
tractor's operations are productive prescribed test pressure will be considered acceptable.
of uniformly acceptable pipe.
(3) Hydrostatic test of rubber
In the event that a pipe unit fails
to withstand the required tests, the gasket-type; :joints.- Hydrostatic
contractor shall have the right to pressure tests of rubber gasket-type
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joints shall be made on joints as-

not be reduced by more than 4 per-

sembled of two units of pipe, prop-

cent for pipe having iternal

erly connected in accordance with

ameters of 12 to 36 inches, inclusive,

di-

the joint design. Suitable bulkheads or more than 3 percent for pipe havmay be provided within the pipe ing interlal diameters 39 iches and
adjacent to and on either sideof the larger and the transitiois to the rejoint, orthe manufacturer uhaybulk- stricted area shall be gradual and
bead the outer ends of the two smooth.
joilned pipe units, and conduct hy-

The xr.all thickness shall lnot be

drostatic tests on both the pipe ad

less than the manufacturer's nomni-

the pipe joint concu rently. No mortar or concrete coatings, fillings, or

ial wall thickness by more than
percent at any point.

*

backings shall be placed prior to
jMnt watertightness tests. After the'

(2) Finish.-Pipe

pipe unllitS are fitted tot'ethervi0~h

*
shall have cy-

the rubber g.sket
.
gskets-.
linclrical interior surfaces and shall
u~r
gasKeorvasets
tne
tlacei ,min be free f rom fractures, excessive inplace,
vatertightess
thd
6f the teior suirface 'caig
nd, ro6uLh. T h inte crazidII extrirur1joints shall be tested 'Pnder hydroThe hiterior alid extertor sur1 1
of 120 percent of the l~~~~Iless.
static' heads'
faces shall; be concentric at any
.
.: o
.
pressure for which' the pipe, is defppsPp
crs seto
'no water noma
sig~ned,and there shlall-be
thr
the rbero gaket manufactured by pouring and vilea
leakagetrou&r te rbber, asket bratingumt-ins
methods within stationary
'inside and outside forlls shall have
joint.
L

*

P

'

{.

1:

smooth glossy surfaces, relatively

*; * R. 00

j. Miscellaneous Requirements.(1) Sizes and permissible variatio1s.-Variations of the internal
diameter shall not eceed plus or
minus 1.50 percenlt for pipe hlavingS
an internal dialeter of 12 to 24
inches, inclusive; 1 percent for pipe

free from pits and air: holes;.
Pipe nanufactuied by a centrifugal spinning method shall be free
fromt excessivebrush marks, that indicate hard brushing of the interior
surface for the removal of water and
laitance, and which will markedly

27 to 36 inches, inclusive; and 0.75

affect the water-carrying

percent for 39-inch diameter anld
larger: Provided, That in not more
til an 10 percent of the pipe units of
any one size to be installed in one
continuous reach of pipeline, up to
two times the. above-listed pernIussible variations will be accepted if
such variation doos not extend more
than one-fourth of the length of the
pipe unit. Within this distance the
net area of the pipe opening shall

capacity

of the, finished pipeline. Float rock
or other light materials such as clay
balls or wood particles appearing
ol the inside surface of the pipe will
be cause for rejection
Individual air holes in gasket
bearings areas of precast-concrete
pipe may be filled with a handplaced, stiff,' preshrunk. 1 :.1 mortar
'of cement and fine: sand with no
other preparation than thorough

293

APPEALS

OF CENI-VI-RO OF TEXAS,
Febricary 7, 1973

INC.

185

washing with water. Such fillings
shall be kept moist under wet burlap
for at least 48 hours or steam cured
as reqiired in, Subparagraph e. (4)
(a) for a minimum of 1.2hours. All
other repairs shall be made in accordance with the procedures of
Chapter VII of the Sixth Edition of
the Bureau of Reclamation Concrete
Manual.

ferent from repair of structural conicrete, is discussed separately for
convenient reference to detail procedures for such work. If followed
closely, these procedures will result
in substantial repairs, and pipe not
repaired in accordance with these
procedures should not be accepted.
Most imperfections in and damage to precast concrete pipe, such
*
*
*
*
*
as inadvertent or occasional impero. Hauling and handling.-Pipe
fections or damage that occurs durshall not be stored in the manufac- ing normal operations, 'can be
turer's yard or at the jobsite for an repaired and the pipe made acceptextended period of time under con- able. But repairs should not be perditions which would cause injurious
mnitted when the imperfections or
drying out- of the concrete. When- damage are the result of continuing
ever necessary, in order to prevent failure to take known corrective
cracking of the concrete or other action to eliminate the cause of the
objectionable eflect of drying, imperfections or damage. lumperstored pipe shall be adequately pro- fections and danage that can nortected by means of shelter and ap- mally be repaired are:
plication of water. The pipe shall
(1) Rock pockets.i
not be dropped or subjected to any
(2) Exposed steel on the outside
unnecessary jar, impact, or other of any size pipe and on the inside
treatment that might crack the shell of pipe 36inches or larger in diamor otherwise damage the pipe. No eter.
pipe shall be hauled to the site, of
(3) Roughness diueto form-joint
the work until it has attained the leakage.
V
strength after full curing specified
(4) Broken bells containing cirin Subparagraph e. (4) unless other- cumferential reinforcement.
wise approved by the contracting
(5) Impact damage over less
officer.
than 450 of circumference except
for spigots.
(6) Fractures or cracks passing
APPENDIX.B
through
the shell.
Chapter VII, Section 137
(7)
Ot-of-round bells, if not so
Bureau of Reclamation, Concrete
far out of round that reinforcement
Manual, Sixth: Edition*
137. Procedure for Repair of steel will be exposed after the rePrecast; Concrete Pipe.- (a), Gen-~ pair.
(8) Spalled shoulders on spigots
eral.--Repair of precast -concrete
pipe, althoLgh not basically dif- for support of rubber-gaskets.
.
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(9) Air holes and roughness in
the gasket bearing surfaces of bells
and spigots.
Imperfections and damage that
cannot normally be repaired are:
(1) Spigots or bells that are out
of round or are off center to the extent that reinforcement would be exposed after the repair.
(2) Spun pipe out of limits for
diameter because of an excess or
deficiency of concrete having been

placed in the form.
(3) Porous, unconsolidated spioots in dry-tamped pipe.
(4) Exposed steel inside of pipe
smaller than 36 inches in diameter.
Repairs should not be permitted
on pipe damaged by impact when
the damaged area covers more than'
45° of the pipe circumference. Also,
repairs should not be permitted on
gasketed spigots if the break is entirely through the shell and into or
beyond the area of gasket bearing
and extends more than 4 inches
around the circumference under the
gasket. Pipe that is imperfect or
damaged beyond repair on one end
can frequently be cut and the good
end used at structure connections.
(b) Methods of Repair.-Repair
of imperfections in or damage to
precast concrete pipe may be made
with hand-placed mortar, pneumatically applied mortar, or concrete, depending upon the severity
and location of the imperfection.
Before preparations are started for
the repair of any pipe, except very
minor repairs, the method of repair
should be approved by a Government inspector.
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Hand-placed mortar should be
superficial repairs on the outside of pipe, or fr
malking minor repairs on the inside
of pipe that is too small to permit
application of pneumatically applied mortar (usually pipe smaller
than 36 inches in diameter). Pneumatically applied mortar should be
used for the repair of all other shallow surface imperfections, such' as

uIsed
only for Making

to cover exposed reinforcement steel

on the outside of any size pipe and
on' the interior of pipe 36 inches or
more in diameter, and to build up
spalled shoulders on spigots for
support of rubber gaskets. Pneumatically applied mortar should not
be used where more than one-half
square foot of the area to be repaired extends back of reinforcement steel. Preshrunk concrete
should be used for the repair of all
other imperfections including area
where more than one-half square
foot of the area extends back of reinforcement steel.
(c) Preparation of Imperfections
for Repair.-All visibly unsound or
imperfect

concrete should

be re-

moved before any type of replacement is made. Where pneumatically
applied mortar is to be used for the
replacement, unsound materials
should be removed to any shape with
beveled edges that will not entrap
rebound. Where hand-applied mortar is to be used for the replacement, the area requiring repair
should be chipped to a depth of not
less than three-fourths of an inch;
the edges of the'area should be sharp
and squared with the surface, leaving no featheredges. Where concrete
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is to be used for the replacement,
the old concrete should be removed
to a depth of at least 1 inch back of
the first layer of reinforcement

The prepared surfaces should be inspected before the repair is made.
(d) Hand-Placed Mortar Replacement.-For the application of
steel, even though' this involves re- hand-placed mortar, the pipe
moval of goodconcrete. The edges should be turned so that the area
should be sharp and squared with to be repaired will be upward and
the surface, leaving no feather- the new material will rest on conedges. Keys are not necessary.
crete of the pipe. The mortar used
As soon as the chipping is com- for the replacement should have the
pleted and the area is acceptably same proportions and air entrainshaped for the selected repair meth- ment as the mortar used in the mix
od, the surface of old concrete of which the pipe was made. The reshould be given a preliminary pair mortar should be preshrunk
washing to remove all loose material by mixing it to a plastic consistency
and stone dust. Surfaces within the' as long in advance of its use as the
trimmed holes should be kept wet cement will permit. Depending on
for several hours, preferably over- mix, cement, and temperature, the
night, before the repair replace- time for preshrinking should range
ment is made. This is best done by from 1 to 2 hours. Trial mixes
packing the holes or covering the should be made and aged to deterarea with several layers of wet bur- mine the longest period of delay
lap as shown in figures 144, 145,

and 146. Immediately before new
material is applied, all surfaces of
the trimmed holes or areas to be
filled should be thoroughly

cleaned

with wet sandblasting, followed by
washing with an air-water jet to
remove all foreign material, dried
grout, and any material crushed
and embedded in the surfaces by
chisels or other tools during trimming. Some equipment for placing
pneumatically applied mortar is effective for wet sandblasting. Other
devices such as the air-suction gun
shown in figure 105 may be used if
they will produce acceptable results.
Surfaces to which the replacement
is to bond should be damp but not
wet when new material is applied.

that the nortar, after rework-

ing, will have sufficient plasticity to
permit application. The mortar
should be stiff as possible and yet
permit good workmanship. It is not
intended or expected that this relalatively stiff, preshrunk mortar
should be applied as readily as ordinary plaster.
Immediately prior to application
of mortar, the damp surface to
which the new mortar is to bond
should be scrubbed thoroughly with
a small quantity of mortar, using a
wire brush. Rem-aining loose sand
particles should be swept away immediately before application of the
mortar. The mortar. should be compacted into the surface, taking care
to secure tight filling around the
edges, and shaped and'finished to
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surface of the pipe.
(e) Pneumatically Applied Mor-
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(f) Concrete Replaceinent-For
replacement repairs made with concrete, the pipe should be turned so
tar Replacement.-For pneumatic that the area where concrete is to be
application of mortar, the pipe placed will be on the top of the pipe
should be turned so that the area for an outside repair or on the botreouiring repair is in a near vertical tom of the pipe for an inside repair.
position so that rebound will fall The pipe should be in the latter pofree and will not be included in the sition for repair of holes completely
replacement. When pneumatically through the pipe shell, with the
applied mortar is used to cover ex- pipe lying in a segment of an outposed steel on the outside surface of side form. Concrete replacement rea pipe, the coating should be at least pairs to bells and spigots should be
three-fourths of an inch thick. A cast with the pipe in a vertical posisimilar coating on the inside sur- tion with the area to be repaired
face should be between one-half and at the top end of the pipe.
three-fourths of an inch thick. The
Proportions of concrete used for
mortar coating should extend 1 foot replacement should be the same as
in each direction beyond the limits used in the original concrete, including the size and amount of sand
of the exposed steel.
Pneumatically applied mortar on and gravel and the amount of cethe outside surface of a pipe should ment and air-entraining agent. The
not be finished other, than to sweep slump of the concrete as mixed
off any rebound that would inter- should be between 2 and 3 inches,
fere with a good membrane coat of but the concrete should not be placed
white-pigmented sealing compound. until the slump has dropped to zero.
After repair of pipe interior, bells, The delay for reshrinking concrete
and spigots by means of pneumati- should be as long as the concrete will
cally applied mortar, the surfaces still respond to vibration and a runshould be trimmed to correct shap-e, ning vibrator will sink into the concare being taken to avoid damage to crete of its own weight. Such prebold. Interior surfaces should be shrunk, stiff conerete can be molded
finished bily by rubbing lightly by ample vibration into an open,
with a damp rag. Bell-and-spigot unformed horizontal area with little
surfaces should be tooled and fin- difficulty and will be much less subished to conform to requirements ject to shrinkage than 6rdinary
for the joint.
concrete.
Standard commiercial equipment
Immediately prior to placing preof a small size commensurate with shrunk concrete, the. prewetted,
the small areas to be treated is avail- clean, damp surfaces of old conable from several manufacturers. crete to which the new work is to be
Also, the equipment shown in figure bonded should be coated with a thin
105 is adaptable for such work.
layer of plastic mortar similar in

BISBE CONTRACTING COMPANYj, LNC.
February 12, 1973

mix to that in the concrete. The mor-

tar should be worked' thoroughly
into the old concrete surface by
neans of shooting with one of the
air guns, by brushing, or by rubbing
with the hand encased in a rubber
glove.

(g) Curing of Repairs.-New repairs should be covered with 4-ply
wet burlap as soon as the burlap' can

be applied without damage to the
surface. The wet burlap should be
held in position with boards or
forms, as shown in figure 146.
Repairs at joints should be cured
for 7 days under continually wet
burlap in close contact with the repaired surface. On other repairs,
the wet burlap may be removed at
the end of the first 24 hours and the
surface coated with membrane coating of an approved white-pigmented sealing compound. If the
surface of the repair is not moist
when the burlap is removed, moist
curing should be continued for an
additional 24 hours before the sealing compound is applied.
(h) Testing Repaired Pipe.Each pipe. on which major repairs
have been made, such as repairs extending through the shell thickness
or large repairs to bells, should be
tested at the service head in order
to assure that the repair is competent. Occasional pipe having lesser
repairs capable of affecting performance of the pipe if the repairs
are not sound should be tested to
assure the security of such typical
lesser repairs. Representative units
of cracked but unshattered pipe
should be tested and, if there is no
497-456-73

11

leakage at 50-foot head other than
sweating, the pipe may be accepted
for heads of less than 50 feet. Re-

pairs should be aged for at least 1
month after the specified water curing, then inspected to determine the
adequacy of bond before the pipe is
tested.
BISH CONTRACTING COMPANY,

INC.
IBCA-951-1-72
Decided Febqrwary 12, 1973
Contract No. 14-10-7-971-254
Construction of Roads, Parking and
Walks, Business Center, South Rim,
Grand Canyon National Park, Arizona,
National Park Service.

Denied.
Contracts: Construction and Operation:
Modification

of Contracts-Contracts:

Disputes and Remedies: Burden of
Proof-Rules of Practice: Appeals:
Burden of Proof

A construction contractor's claim
for an equitable adjustment' is deniied where the evidence showtsthat
payment for the overlay work involved in repairing eroded pavenent was provided for in an accepted change order and the appellant failed to sustain its burden of
showing that the straitened financial circumstances in which the contractor was in at the time of the
change order was the result of
wrongful action by the contracting
officer or other Government personnel administering the contract
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under which the claim of duress was
asserted.
APPEARANCES: William F. Haug,
Attorney at Law, Jennings, Strouss &
Salmon, Phoenix, Ariz., for the appellant; Ralph 0. Canaday, Department
Counsel, Denver, Colo., for the
Government.

OPINION BY MER.McGRAW

*INTERIOR BOARD OF
CONTRACT APPEALS

The appellant, Bish Contracting
Company, Inc., entered into a contract with the National Park Service, under date of May 7, 1970, for
the construction of roads, parking
and walks in the Business Center,
South, Rim, Grand Canyon National Park, Arizona. The contract
amount, as increased by change orders, was $393,372.25.1

Resolution of this dispute requires the Board .to determine the
effect to be given to Change Order
No. 3. Contending that because of
economic duress it was coerced into
accepting the terms of the Change
Order, the appellant seeks to have
it declared null and void. Appellant
also requests an equitable adjustment of $11,730.552 under Clause
34(a)3 of the General Provisions.
I Exhibit F. Except as otherwise indicated,
all references to exhibits are to those contained in the appeal file.
3 Affidavit of Russell Bish, dated July 12,
1972. This was one of the documents added
to the existing record at the request of appellant's counsel. See extensive excerpt therefrom in Appendix.
3 "34. CHANGE ORDERS:
,"(a) Additional costs. In conformance with
Clause 57, 58 and 10 of these General Provisions the cost of any change ordered in writing by the Contracting Officer which results
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contends that

Change Order No; 3 was issued as a

result of arms' length bargaining
between the parties and that appel-.
lant is bound thereby. It further asserts that appellant may not prevail
for lack of having made a timely
claim for adjustment under Clause
57(e)4 of the General Provisions.
in an increase in the contract price will be
determined by one or the other of the following methods, at the election of the Contracting
Officer:
"(1) On the basis of a stated lump sum
price, or other consideration fixed and agreed
upon by negotiation between the Contracting
Officer and the Contractor in advance, or if this
procedure is impracticable because of the nature of the work or for any other reason.
"(2) On the basis of the actual necessary
cost as determined by the Contracting Officer,
plus a fixed fee to cover general supervisory
and office expense and profit. The fixed fee
shall not exceed fifteen percent of the actual
necessary costs. The actual necessary cost will
include all reasonable expenditures for material, labor, and supplies furnished by the Contractor and a reasonable allowance for the use
of his plant and equipment where required,
but will in no case include any allowance for
general superintendence, office expense, or
other general expense not directly attributable
to the extra work. In addition to the foregoing the following will be allowed: the actual payment by the Contractor for workman's compensation and public liability insurance; performance and payment bonds (if
any) and all unemployment and other social
security contributions (if any) made by ,the
Contractor pursuant to Federal or State
statutes, when such additional payments are
necessitated by such extra work.
"An appropriate extension of the working
time, if such be necessary, also will be fixed
and agreed upon, and stated in the written
order.'
X

*

:

*'?

'

&"57. CHANGES:

"(e) If the Contractor intends to assert
a claim for an equitable adjustment under this
clause, he must, within 30 days after receipt
of a written change order * * submit to the
Contracting Officera written statement setting
forth the general nature and monetary extent
of such claim, unless this period Is extended
* *"
by the Government.
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M1,otion to Dismiss

The Government has twice moved
to dismiss this appeal on the
grounds that appellant is seeking to
reform Change Order No. 3. By
Order dated May 22, 1972, the
Board denied the motion noting that
on a motion to dismiss the question
of the Board's jurisdiction is determined on the basis of appellant's
claim and not by the nature of the
Government's defense. The Government has renewed its motion to dismiss in its Memorandum Brief,
dated August 28, 1972. The Board's
authority to consider and decide the
validity of certain actions taken
under a contract and challenged on
the ground of economic duress is
considered to be well established by

settled administrative practice;
the motion is therefore again denied.
The contract provided for work
on the "Main Road" portion to be
delayed until after Labor Day, 1970,
because of heavy tourist traffic during the summer months.0 By letter
dated September 17, 1970, Mr.
David O'Kane, the Project Supervisor, instructed appellant to
"[girade, base, [and] prime all
roads and begin paving by October 1S, weather pelmitting." 7 The
actual surfacing began on October 21 and was completed, except for

the application of the bituminous
seal coat, on November 17, 1970. The

Government instructed the appel5See
Airrnotive Bhngineering Corporation,
ASBCA No. 15235 (July 13, 1971). 71-2 BA
par. 8988 at 41,795 (concurring opinion).
6 Exhibit G (Addendum No. 1).
7Exhibit
"A", attached to appellant's
Complaint.

lant to delay the application of the
seal coat until warm weather conditions existed in the early summer.'
During the winter months several
areas of the unsealed pavement
eroded. The areas in question were
portions of the main road in front
of the Administration Building and
the road in front of Babbitt's
Store.9 On May 13, 1971, a meeting

was held between representatives of
the National Park Service and the
appellant to discuss the pavement
failure. According to a Government
summary of the meeting,1 0 Mr.
Speer, the subcontractor, indicated
his willingness to "overlay anything

that the NPS asked" but felt he
should be paid for such additional
work because the pavement failure
was not due to "faulty work." Mr.
3ish said that the contractor would
file a claim if it had to pay for the
repair, as the fault was not workmanship but conditions. The parties
discussed probable reasons for the
pavement failure and agreed to call
upon experts to ascertain, definitively the causes of the erosion. The
appellant and its expert concluded I
that the primary cause of the erosion was the failure to apply a seal
coat immediately after the pavement
was laid. As the result of a meeting
with the contractor in May or early
June of 1971, the Government determined that responsibility for
failure of the payment lay princi8 Exhibit "", Findings of Fact.
9 Exhibit B-1 and Exhibit , Map.

"Exhibit B-i.

" Affidavit of John B. Hauskhis, dated
July 11, 1972. The affidavit was added to the
existing record at the request of appellant's
counsel.
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pally with Governimentand that the
contractor should be compensated
for required remedial work.'2 A second meeting took place on "approxi1mately June 9, 1971."

13 Mr.

David

[80 ILD

submit a claim. The affidavit further
asserts that Mr. Bish did not have
the money to complete the overlay
paving at his own expense; that this
fact was known to the Government;
and that he therefore accepted Mr.
Purse's proposal that the contractor
perform the repair work at the con-

****'*

O'Kane, Mr. Donald Purse, and Mr.
Ed Bleyhl '4 of the National Park
Service net with Mr. Bsh in his
construction trailer. Appellant says
that the "purpose of this visit was
to discuss [the eroded portions] of
the pavement

INTERIOR

which

needed an additional overlay paving.''- According to the Government, this meeting produced the
agreement that provided the basis
for Change Order No. 3.16The affidavits of three of the four participants in the June 9 meeting have
been added to the record by the parties."F According to Mr. Bish's affidavit,'8 Mr. Purse said he was going
to order him (Bish) to do the overlay paving and that if he was to be
paid he would have to accept Purse's
offer -of doing the overlay work at
the original contract unit prices. Mr.
* ish states that at the same time he
was told by Mr. Purse that his only
other alternative would be to do the
work at his own expense and later
Affidavit of Leroy E. Alarcroft, Contracting Officer, dated August 4, 1972. This affidavit and the affidavit of David A. O'Kane,
:Project Supervisor and Donald A. Purse, Construction Coordinator in the Western Service
Center, wvere added to the existing record at
the request of Government counsel.
13Government Brief, p. 8. Affidavits of
Messrs. Bish. OKane and Prse, notes 2 and

12, spra.

;h4
Outgoing Project Engineer, Construction
Coordinator and incoming Project Engineer,
respectively.
' Note 2, supra.
Government Brief, p. 3.
*17No affidavit has been submitted by Mr.
Bleyhl.
IS See Appendix.

tract unit prices.

In addition to denying that he
had any knowledge of the contractor's financial status at the time of
the June 9 meeting, Mr. Purse
states:

* $ * During the course of the meeting it was agreed that the work required
would be accomplished at the contract
unit prices for the three elements of work
involved. The Contractor appeared to accept the agreed prices readily and
seemed satisfied that the overlay work
would be done on that basis. I did not
at any time tell Mr. Bish that he would
be directed to do the overlay work at
his expense if he did not agree to con-

tract unit prices.'

Mr. O'Kane's affidavit gives the
following account of -what trans-

pired:
* * * during the course of this meeting Mr. Purse asked Mr. Bish to do the
paving overlay at the contract price inasmuch as the Government had paid for
a pavement which had failed for reasons not necessarily the fault of the prime
contractor. * *
Mr. Bish very reluctantly agreed to accept the contract
bid price for paving after conferring by
phone with sub-contractor Speer, stating he would lose money on the operation and felt himself caught in a situation primarily caused by the weathers

Mr. O'Kane also states that Mr.
Bish "may also have mentioned he
19Note 12, sipra.
20 Note 12 spra.
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could be

urt financially by liqui-

dated damages if he did not receive
relief from the U.S. Forest Service"+ under a contract requiring
work in Pennsylvania.
Also on June 9, 191, Mr. Bish
wrote to the contracting officer conIfirming his "commitment to, perform [the] additional work at the
original contract unit prices." 2 '
Change Order No. 3 was issued
on June 14, 1971, and accepted by
the appellant on June 16, 197122It
incorporated substantially
the
terms of appellant's June 9 letter.
It provided for a net increase of
$13,740 and 20 additional calendar
days (to-August

22, 1971) to com-

plete the work.
On August 31,1971,appellant for
the first time objected to( Change
Order No. 3, which had been issued
six weeks before. Mr.. Bish wrote
the contracting officer in part as
follows:
At the time that this change was negotiated, we were under extreme pressure to resolve the problem of the eroded
pavement and to commence work on the
solution prior to the start of the summer rains
hich would have seriously
aggrevated [sic] the problem. We agreed
with you to do this added work at the
original contract unit pices knowing
that at best we could only break even
financially. It is obvious now that we
agreed too hastily to your terms for we
2 Exhibit B-4. The prices were set out as
follows:
"600 tons (Est) Plant Mix @ $20.00/ton=
$12,000., 86 tons (Est) 85-100 Asphalt
@ $35.00/ton=$1,260." In this letter the
contractor also said that if required, a tack
coat could be applied "at the contract unit
price for Seal Coat, namely $100.00/ton."
22 Exhibit F.

.
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lost nearly $8900.00 doing this added
work.'

Referring to what he characterizes
as extenuating circumstances, the
contractor asserts that the Change
Order should be renegotiated.
On Decemiber 16, 1971, the con-

tracting officerissued a "final determination and finding of fact" in
which he rejected appellant's claim.
The finding states:
All of the facts now evident as to the
causes and responsibility for the paving
failure were known to both parties prior
to signing the change order. It had been
mutually agreed to on the site during
a meeting between the Contracting Officer and the Contractor with the advice
and assistance of interested parties on
both sides. The prices used were those
bid by the Contractor for the original
job and at the time seemed equitable to

both parties. * *

2

The contractor appealed from this
findings and decision by letter dated
December 22, 1971.25
The appeal has
been submitted to the Board on the
record without a hearing.
Decision
The appellant contends that since
it was not responsible for the erosion
which necessitated the work covered
by Change Order No. 3, the appellant had no obligation "to agree
20Exhibit B-. This exhibit and AMr.Bish's
affidavit of July 12, 172 (See Appendix) both
indicate that the "extreme pressure" resulted
from Mr. Bish's fear that the start of the
summer rains would seriously aggravate the
problem of the eroded pavement.
24 Exhibit A-i.
2 Exhibit A-2.

194

DECISIONS

OF THE

DEPARTMENT

OF THE

INTERIOR

[80 IED.

to do the overlay paving at a loss." 26 sponsibility 29 for the pavement
Appellant also maintains that had failures. Except for Mr. Bish's afit known of the existence of an un- fidavit 30 there is nothing in the
dated "inhouse" Findings of Fact,2 7 record to indicate that appellant's
issued in conjunction with Change motivation in signing Change
Order No. 3, it would not have Order No. 3 stemmed fron a missigned that Change Order because taken belief as to where the responthe findings are viewed as establish- sibility lay for the failure of the
ing that the Government was at pavement. The fact that appellant's
fault for the pavement's failures.2 8 work was not faulty 31 was conThe findings contain the following firmed prior to the signing of
statements:
Change Order No. 3 by appellant's
investigator, John B. Hausins.32
Numerous samples and cores were
The appellant has failed to show
taken and tested by Federal Highway
Engineersin May 1971.Their tests results that it was prejudiced by the Govverify that the cause of [pavement] failernment's failure to send it a copy
ure was emulsification. A private testing
of the inhouse" findings prior to
company, Sergent, Hauskins and Beckwith of Phoenix, was retained by the the time Change Order No. 3 was
Contractor to do matching testing and
their results generally confirm that of
the FHA. It was generally agreed by all

parties that the pavementwouldnot have
failed if moisture could have been excluded. from the surface material by the
addition of the seal coat. Since this condition was not foreseen, it becomes a
mutual problem of the Government and
the Contractor. The Contractor has offered to do the work for a price considered acceptable and without increasing the Unit Prices bid on the original
contract to cover his extra move-in moveout costs and it would be impractical

for another to furnish the manpower and
equipment to accomplish the work for the
same or a lesser price. * *
The work should be accomplished very
quickly as the summer rains are due to
start within a month.

This document indicates that the
Qovernment

recognizes

sme

re-

' 3A
Appellant's Brief, p. 12.
* 27 xhibit
. A copy of the "inhouse" find-

ings was not furnished to the appellant or its
counsel nntil September 5, 1972.
2s Affidavit of Mr. Bish, dated September II,
1972. (Exhibit No. 2 to the Special Reply
Memorandum of appellant.)

executed.

The appellant also argues that its
agreement to do the overlay paving
at a loss is evidence of the involuntariness of the agreement.32 Eco2DA clearer recognition of Government responsibility is contained in the affidavit of
the contracting officer (Note 12, supra, and
accompanying text). In view of this recognition, we have not required the Government to
furnish the daily inspection reports covering
the period during which the bituminous paving was laid. While the letter from appellant's
counsel of July 17, 1972, indicates that such
reports would be important to show the adverse weather conditions which existed at the
job site and contributed to the lack of compaction, we note that this was before appellant's counsel was furnished a copy of the
"inhouse" findings which is viewed as clearly
establishing Government responsibility for the
pavement failures (notes 27 and 28, spra).
so Note 28, supra.
31This was the position, taken by both the
Contractor and the Subcontractor in the meeting with the Contracting Officer on May 13,
1971 (note 10, sopra).
2 Affidavit
of Mr.
auskins (note 11,

sure).

a Appellant's Brief, p. 13. According to the
letter of August 31, 1971 (Exhibit B-5), the
contractor agreed to do the work covered by
the change order at the original contract unit
prices "knowing that at best we could only
break even financially."

BISH{ CONTRACTING COMPANY,
Febritary .12, 1973

nomic duress may not be implied,
however, merely from the fact that
a hard bargain may have been

INC.
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The affidavits of the parties to the
Julne 9 meeting present a conflict as

to whether appellant was reluctant
to accept Change Order No. 3. They
Another contention advanced by show clearly, however, that the fithe appellant is that the, circum- nancial position in which appellant
stances attending the negotiations found itself at the time of the negoof Change Order No. 3 constituted tiations was not caused by the Nacoercion on the part of the Govern- tional Park Service. Even if appelment. The circumstances identified lant had conclusively established its
by the appellant as constituting reluctance, this of itself is not the
such coercion were: (1) the Govern- equivalent of duress or business
ment's knowledge that at the time compulsion. There must, in. addiof the negotiation the appellant was tion, be proof of acts on the part of
not in a cash position; (2) the pres- the Government
to which the appelsure on appellant to commence
lant's difficulties are attributable.3'
work on the project prior to the
start of the summer rains; and (3) Here, no such showing has been
the dilemma confronting the appel- made. While we do not question that
lant in having to choose between the appellant was in straitened circonsenting to do the overlay work cuistances at the time Change
at contract unit prices or financing Order No. 3 was negotiated,39 the
such work entirely from its own case is considered to be governed in
funds and thereafter submitting a. this respect by the recent holding in
claim.85 As we have previously LaCrosse Garment Mfg.
1
CYo.v.
noted, appellant registered no dis- United States, 193 Ct. Cl. 168
satisfaction with the terms of
Loral Corporation v. United States,
Change Order No. 3 until six weeks 1933sSee
Ct. Cl. 473, 481-482 (1970), in which the
after its execution,3 6 when the work Court stated:
discussing the law on duress, we feel
was completed. Undisputed is the that"InFruhau.f
Southwest Garment Co.v. United
contracting officer'ssworn statement States, 126 Ct. C1.51, 111 F. Supp. 945 (1953),
even though it deals with a subsequent modifithat he "inquired of Mr. Bish as to cation,
is the clearest presentation of the posiwhether or not the contract unit tion of this court. In that case, 126 Ct. Cl. at
111 F. Supp. at 951, we stated in respect
prices were acceptable to him and to62, economic
duress or business compulsion
gave him ample opportunity to that:
* In order to substantiate the allegaquote different prices * * *" but tion" ' of teconomic
duress or business compulsion,
that Mr. Bish "declined to avail the plaintiff must go beyond the mere showing
of a reluctance to accept and of financial emhimself of such opportunity." 37
barrassment. There must
inade. 3 4

Aircraft Associates
.fg. Co., Inc. v.
M
United States, 174 Ct. Cl. 886, 896 (1966).
5' Appellant's Brief, pp. 13-15-33 Exhibit B-5.
37 Affdavit of Leroy E. Mlarcroft (note 12,
supra).
54

be a showing of acts
on the part of the defendant which produced
these two factors. The assertion of duress must
be proven to have been the result of the defendant's conduct and not by the plaintiff's
necessities.'
soSee Appendix.
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(1970), in which at page 177 the
Cburt states:
* A party induced by the want of
money, to which the defendant has not
contributed, to accept a lesser sum than
he claims is due is not under legally
recognized economic coercion or duress.
Some wrongful conduct must be shown to
shift to defendant the responsibility for
bargains made by plaintiff under the
stress of financial necessity. *

We are unable to find that the appellant has sustained its burden of
showing that it accepted Change
Order No. 3 under duress. The appeal is therefore denied.
WILLIAM

F. MCGRAW, Chairmnan.

ICONCUR:
SPENCER T. NISSEN,Jlember.

APPENDIX
Ex~cerpt froem Aigdavit of

Russell Bish
. * *: Mr. Purse informed me that he
was willing to pay me to overlay pave
the eroded areas at the original contract
unit prices. I informed him that we could
not possibly do that work at the original
contract's price, because it would be impossible to place 450 tons f hot mix re-

quired for the overlay at the same unit
price for which we had originally agreed
to place more than 3,500 tons under the
original contract. Obviously due to our
fixed costs and economies of scale, we
could not place 450 tons at the same price
that we had agreed to place 3,500 tons of
the hot mix. Mr. Purse then informed me
that he was going to order me to do the.
overlay work and that if I was to be
paid I would have to accept his offer of

[00I.D.

doing the overlay work at the original
contract unit price. He explained to me
that my only other alternative would be
to do the overlay paving at my own expense and thereafter submit a claim for
the amount, of money I felt I should be

entitled to. I did not have the money at
that time to complete the overlay paving
at my own expense. This fact was well
known to Mr. Dave O'Kane who had been

working with me on this project at the
Grand Canyon for over a year. Mr.
O'Kane and I on numerous occasions had
discussed my financial difficulties, due to
another project in which I was involved
with the U.S. Forest Service in Pennsylvania, and Mr. O'Kane was well aware
that I did not have a cash position which
would have permitted me to finish the
contract at my own expense. Mr. Purse
asked for an immediate answer to his
offer and said that he needed to know
right away, inasmuch as it was approximately 12:30 p.m. and he was catching a
1:00 o'clock plane. I told him that I would
need to talk his offer over With my subcontractor, Mr. Don Speer of D.C. Speer
Construction Co. I immediately called
Mr. Speer on the phone and discussed the
Government's offer with him. Mr. Speer
informed me that he was not in a position
to finance the overlay paving and since
he did not feel any responsibility for the
erosion that he could only do the job for
me for what it would cost him, and that I
would have to pay the difference. Therefore, because I was not in a financial position to complete the project and pay the
costs out of my own pocket, I told Mr.
Purse that I would accept his offer even
though it would not be possible to do-the

work at the original contract price. That
at the time of these discussions, I was
under extreme pressure to commence

work on the project prior to the start of
the summer rains, which would have

further aggravated the erosion, a fact
which was known to the Government personnel involved.
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Act of :March,,3, 1891, for a pumping station and irrigation system within a small
cove of a reservoir withdrawn for a fish

CANAL COMPANY

Offlc6, Bureau of Land

Management, which rejected a rightof-way application.
Affirmed.

and wildlife inanagementarea pursuant
to the Fish and Wildlife Coordination
Act, will be sustainedwhere it was' made
in due regard for the public interest in
managing the area in*light of that Act.-

APPEARANCES:, ,James L. Morrison,
for appellant.-

OPINION BY MRS. THOIP-

Generally-7,RightsRights-of-Way:
of-Way: Act of March.3, 1891
There is no grant of a right-of-way under
the Act of March 3, 191, as to withdrawn
lands without approval of the Secretary
of the Interior, who. may deny an application and'approval of maps filed thereunder upon reasonable grounds, dr cndition approval as to the-location of the,
improvements to be constructed.

SON, INTERIOR BOARD OF

LAND APPEALS"
James L. Morrison for Rimrock
Canal Company has appealed a decision of the Idaho Land Office;Bureau-; of Land Management, dated
September 1, 1970, which rejected

-a right-of-way. application for an
irrigation system Jfiled pursuant to
and -'the Act of Mlarch3, 1891,43 U.S.C.

Administrative -Practice-Fish.Wildlife: Coordination. Act:. Gen-

erally-.Rights-of-Way: GenerallyAct of March 3,
Rights-of-Way:
1891-Withdrawals and Reservations:
Generally
Where land has been withdrawn for
state management as; a. wildlife; area
under-cthe; Fish and Wildlife Coordination Act, -the Bureau. of Land fanagement must consider the recommendations
of the state and of the Bureau of Sport
Fisheries' and Wildlife to assure6 conservation of the fish and wildlife before ap*proving a right-of-way application under
the-Act of March 3, 1891, for a pumping
site and irrigation system.

§:946 (1 970)

The public

land 'over

which tlie rigllt-of-way is sought is
the S/2 NE 1/4 sec. 35, T.: 5:S., R. 4
', B.M., Idaho. The SW 14 NE 1/4
of this section has been withdrawn
for a wildlife management area a'nd
a federall power project.
The application for the right-ofway was filed on Jun6 6,-1969.'It

stipulated that if it were approved,

applicable
regulations. The application was
signed by James L. Morriso!n for
Rimrock>Canal( Company. It' was
' also originally' signed by Dolly
it would beisubject to te

Applications and Entries:.Generally-V7I Mfr-rison and' Joe" morrison.
Fish.and Wildlife Coordination Act: Thomas
Timbers' subsequently
General- signed the- application o1 Octer
Generally=Rights-of-Way:
Act of- March 3, 13, 1970.'-;
ly-Rights-of-Way:
:A Bureau of Land Management decision
which rejected an application under the
497-456-73

12

The application includes a proposed water puipin1g sitfe ithifrthe
withdrawn area and on the shore of
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C.J. Strike Reservoir, and also an
irrigation pipeline and ditch rightof-way. On August. 6, 1969, the
Land Officenotified James L. Morrison that the State of Idaho Departmnentof Fish and Game and the
''Bureau of Sport Fisheries and
Wildlife, United States Department
of the Interior, objected to the proposed location of the pumping site
in a small cove.of the reservoir because it might adversely affect
waterfowl hunting. The letter stated
that the Fish: aid Game' Department had no objection to the site if
it were to be located at least 1,000
feet; south of the proposed location.
Morrison was invited to discuss any
alternative proposals and to make
Xa field inspection with state and federal officials to locate a new site.
Subsequently, on February 17,

1970,representatives of the Bureau
of Land. Management, the Idaho
Department of Fish and Game, and
the Bureau of Sport Fisheries and
Wildlife,> made a field trip with
Morrison: to, inspect the proposed
site. The Idaho. Department of Fish
and Game and the Bureau of Sport
:Fisheries. and Wildlife continued
their objection, but would consent
to the application if the site were
relocated 1,000 feet to the north or
South.

The Land Office decision recited
the history heretofore discussed and
rejected the application. The rejection was for the reason the Bureau
of Sport Fisheries and Wildlife and
the Idaho Department of Fish and
Game objected to the proposed location of the pumping plant in that

OF THE

INTERIOR

[80 I.D.

it would detrimentally affect the
value of the cove site for fish and
wildlife habitat and recreational
purposes. The decision also held
that the application was deficient in
that: (1) theproperdocumentswere
not filed to evidence that the Rimrock Canal Company was legally
organized as a corporation, associla-

tion, or partnership (2) evidence
from the state was not submitted
to show that the water right had
keen granted; (3) Thomas Timbers, whose name was in the mutual
agreement and water permit application: as a participant,

was not in-

eluded as an applicant in the rightof-way application or on the map.
Although the application was rejected, appellantwas given the right
to amend the application by relocating the pumping plant to an acceptable location, and to correct the
procedural

deficiencies within

60

days of the decision. The decision
advised appellant if additional time
was needed to comply with the requirements, a written request would
be, given immediate consideration.
Appellant's letter of September
24, 1970; attempted to remedy the
procedural deficiencies mentioned.
Statements were made that Rimrock Canal Company is an unincorporated association composed of
'James Morrison, Dolly Morrison,
Thomas Timbers, and Joe Morrison; and that Bernard Morgan, a
former associate, quitclaimed his
interest to James-andDolly Morrison. The letter also'constitutes a notice of appeal. In it, appellant characterizes the refusal to. grant the

1971

RIMROCK CANAL COMPANY
February 14, 1973
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right-of-way as arbitrary. It con- -with respect to the pump site that:
tends: (1) the Idaho Fish andiGame (1) the cove is not extensively used
Department and the Bureau of for recreational purposes; (2) it is
Sport Fisheries and Wildlife, who a poor habitat for fish and wildlife;
objected to thelocation of the pump (3) the vegetation is sparse; (4)
site, can act only in an advisory turbidity created' by the pumps will
capacity and have no jurisdiction be imperceptible; (5) the pump site
in this -matter; (2) the reclamation would not have a deleterious effect
of 1,500 acres of land embraced in on the shoreline; (6) the personnel
their desertland entriesshould have who objected to the proposed locapriority over maintaining a "semil" tion lack technical knowledge; (7)
permanent duck blind; (3) the there are no other feasible sites;
pump station would not interfere and (S) I other pumping stations
with hunting.; (4) ay negative ef- located on the reservoir and rightshave
been previously
fects created by the pump station of-way
would be offset by the crop residue granted. It enclosed copies of the
from the reclaimed land which approved rights-of-way grants.
In addition to these objections to
would benefit *bothwaterfowl and
the denial of approval of the pump
upland game birds.
Appellant asserts that tle punip- station site, appellant also raises a
site was selected because it was most threshold issue as: to whether he
feasible from an engineering stand- might construct the improvements
point in. that.. (1) the penstock without approval by Government
covered the shortest possible dis- officials. The short answer to this
tance across public lands; (2) the question based upon the facts in this
transmission lines would not mar case is that such an alternative is
the shoreline; and (3) detrimental not available, to appellant. This is
dredging would not be required be- evident because of the status of the
cause the water was of sufficient land and applicable law.
-depth. As to the suggested proposal
As to the status of the land, prior
to locate the site 1;000feet to the to the date appellant's application,
north or south, - it contends this was filedT the land was withdr-awn
would entail. extensive dredging, as a power site. The administering
would require an additional. ,000 agency of the power site reserve, the
feet of penstock on public lands, and Federal Power Commissionj has no
the construction of. a power trans- objectiowto appellant's application.
mission line along the shoreline.
However, the site upon which the
Iu] a further statement of reasons pumping station is planned, as has
for appeal, appellant reiterates pre- been indicated, has also been withvious arguments. and emphasizes drawn "from all forms of approthat the pump site is aesthetically priation under the public land laws
located becauseit is concealed from *I * ,' for management by the State
public view.' It further contends of Idahe as part of the C. J. Strike
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the right-of-way under the Act of
*."
Public Land Order No. 4153, 32 :March 3, 1891, as . to withdrawn
F.R. 2888 (February 15, 1967). The lands, without prior approval of the
withdrawal order also provided for Secretary and subject to such conthe issuance of leases, licenses, or ditions as he may impose. Assistant
permits and disposals but "only if Attorney General's Opinion, 33
the proposed use of the lands will L.D. 563 (1905),;: James W. Menot interfere with the proper man- Knight et a/., 13 L.D. 165 (1891).
In an early court case interpretagement of the C. J. Strike Wilding the Act of March 3, 1891,United
life Management Area." Id.
The withdrawal for the wildlife States v. Riokey Land and Cattle:
management area was ade in Company, 164 F. 496, 500 (C.C.N.D.
furtherance of the purposes of the
Act. Section: IS of the Act, as amended
Fish and, Wildlife Coordination the
(43 U.S.C. 946 (1970)) provides:
.Act of March 10, 1934, asamended, "That the right of way through the public

Wildlife ManagementArea**

16 U.S.C. §§ 661-64 (1970), to pro-

vide equal: consideration of wildlife conservation and coordination
with other water-resource development programs. Under the Act (16
tU.S.C. § 661):
.
*
e the Secretary of the Interior is
authorized (1) to provide assistance to,
and,.cooperate with, Federal, State and
public or private agencies and .organizations in the development, protection,
rearing,- and stocking of all species of
wildlife,: resources thereof, and their
habitat, in controlling losses of the- same
from disease, or other causes, in minimizing damages from overabundant species,
in providing public shooting 'and fishing
areas, including easements across public
lands for access thereto, and in carrying
out other measures necessary. to. effectu-

ate the purposes of said sections;
i.

-

r 7:

.

* *

7 -t

The withdrawn status of the land
,places it within the ambit of the
word "reservation" as used, in the
Act of March .3, 1891.' It is .well
. established that there is no grant of
1Section 20 ofi the Act of March 3, 1591
(43 U.S.C. § 948 (970)) makes applicable to
corporations, individuals, or associations of
Individuals the, right-of-way provided for irrigation purposes by sections IS and 19 of

lands and reservations of the United States is
hereby granted to any canal ditch company,
irrigation or drainage district formed for the
purpose of irrigation or drainage, and duly organized under the laws of any State or Territory, and which hall have filed, or may
hereafter file, with the Secretary of the Interior a copy of its articles or incorporation
or, if not a private corporation, a copy of the
law under which the same is formed and due
proof of its organization under the same, to
the extent of the ground occupied by the water
of any reservoir and of any canals and laterals
and fifty feet on each side of the marginal
limits thereof; and, upon presentation of satisfactory showing by the aplicant, such additional right of way. as the Secretary of the
Interior may deem neceseary for the: proper
operation and maintenance of said reservoirs,
canals, and laterals; also the right to take
'from the public lands adjacent to the line of
the canal or ditch, material earth, and stone
necessary for the construction of such canal
or ditch :.Proided; That no-such right of way
shall be so located. as to interfere withthe
proper occupation by the Government of any
such reservation, .and all maps of iocation
shall be subject to the approval of the 'department of the Government having jurisdiction
of. such reservation; and the privilege herein
granted shall not be construed interfere with
the control of water' for irrigation and other
purposes under authority' of' the respective
States or Territories."
* Section 19 of the Act of March 3, 1891, 43
U.S.C. §947 (1970), requires the filing of a
map for approval by the Secretary of the
Interior. The regulations applicable to rightsof-way under. the Act of March 3, 1891, 43
CPR Parts 2800 and 2870, contemplate official approval of the aps and location plans
of the proposed rights-of-way before the.grant
under the Act may be effectual.
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Cal. 1908), where improvements
had been constructed, it was stated:

201;,.

tary of the Interior's refusal to approve a right-hf-way under the Act
of -Marh 3,1891, for. a ditch and

* in order to acquire a right of
reservoir systejm where the State of 0X
way over public lands for canal and reservoir purposes under.the act of which it
California had refused the appliforms a part,Ait is essential that the map
cant a water ight. The, Court deof the location of the canal and the'resernied that there was an absolute
voir shall be approved by the Secretary'
of the Interior. Such approval is a con-. right to the grant stating at 231:
dition precedent to the taking effect of
The contention that the grant is one in
the grant of right of way *
praesenti, and therefore vests title in the
In Rilcey the lands were with- applicant, irrespective of the approval by
Secrietary of the Interior, cannot be
drawni for a reservoir site and the the
sustained.' So long'as the exercise of the'E
Secretary of the Interior refused power of approval by the secretary is.

to approve the maps filed by an i,
rigation company under the-Act of
March: 3, 1891.The Court held that
the company acquired no right or,
easement to the land in the absence
of approval by the Secretary. Of a
similar effect is United States v..
Nenrylyn Irr. Co. et at., 205 F. 970
(D. Colo. 1912 , involving lands in
a national forest reserve. The Court
specifically referred to the Act of;
March 3, 1891, in stating at 972:
* * * the legislative intent is manifest

not unreasonable, or contrary to statutory mandates governing the allowanceof rights of way for canals and reservoirs,; the jurisdiction of the secretary
to act under; reasonable regulations: respecting such grants cannot be controlled
by the mandatory orders of the courts.
That a right of way grant-in praesgnti.
does not vest until approval of the. application by {he secretary 'has been-determined by direct interpretation of the
statutes under which appellant company
claims its rights of way in, the present

case.

*

In-view of the foregoing discussion of the Act of March 3, 1891,
and in view of the policies and requirements imposed by the Fish and
a discretion by the proper.departments Wildlife Goordination Act, it was..
iiperative of the Bureau of Land
as to whether such use will interfere with
the purposes of such reserve. U.S. v. Management officials to consult
Lee, 15 N.M. 3S2, 110 Pac. 607.
with and consider the recommenFurthermore, in any case where dations of the Bureau of Sport
prior approval is: requested, the' Fisheries and Wildlife and the
Secretary may deny approval or' Idaho Fish and Game Department
condition approval upon reasonable to assure conservation of the fish:
conditions. Thus, in a case notinand wildlife together with appelvolving a. withdrawal, United lant's proposed usage of the water
States e ret Sierra Land d Vater resource before appellant's appliCo. v. Ickes, 84 F. 2d 228 (D.C. Cir. cation could be approved..
that as to these reserves, created as they
are for a special purpose, no occupancy
nor use thereof by private parties' shall
be pernitted: save upon the exercise of

.

1936),

cert. denied, 299 U.S. 562

.The essence of appellant's obj ec-

(1936), the Court upheldthe Secre-. tions to' an alternativ6 site for the,
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proposed pumping station is a diszagreement as to the reasonableness
wofalternative sites in view of envi:ronmental and engineering considerations.
An investigative report by a Bureau of Land Management official
states that the cove desired by appellants for its pumping station is
the only cove on the east shore of
the Bruneau arm of the reservoir.

as to the cove site is supported by
reasonable grounds. Appellants
have not shown clearly that the exercise of discretion in this matter is
unfounded and arbitrary or capri-

Its use for fish, wildlife, and recre-

cretionary

ational purposes has significant
value. The Regional Director of the
Bureau of Sport Fisheries and
Wildlife indicated that the site is
one of the few coves along the reservoir, and the coves contain fish
spawning and rearing habitat and
wildlife cover. He stated that a reduction in fish spawning area, already in short supply, would occur
and young fish would be faced with
a hazard at the pump intake, and
cover vegetation for wildlife would
be reduced if the pumping station
were allowed in the cove site desired
by appellant.
As indicated previously, Morrison and representatives of the State
and the two Bureaus within this Department inspected the site together.
His objections to the proposed alternative to the site were undoubtedly manifested at that time, but the
alternative was determined to be
better for the preservation of the
fish and wildlife and over-all environment than locating the pumping
station within the cove site. In view
of the shortage of natural coveareas
along the shoreline of the reservoir,
and the alternatives offered appellants, the denial of the application

tained. Cf. George S. Miles, Sr., 7
IBLA 372 (1972); Clear Creek Inn
Corporation, 7 IBLA 200, 79 I.D.

cious. As the decision was predi-

cated upon due regard for the public interest in managing the wildlife
area in light of the purposes of the
Fish and Wildlife Coordination
Act, it was a proper exercise of dis-

571

autlhority

and' is sus-

(1972).

Therefore, 'pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of
the Interior; 43 CFR 4.1, the decision appealed from is affirmed.
JOAN B. THOMPSON,2 ember.

WE

CONCUR:

DOUGiASE. HENRIQUES,Member.
MARTIN RITVo, Member.
CLARK CANYON LUMBER
COMPANY
9 IBLA 347

Decided February 14, 1973
Appeal from a decision by the Dillon,
Montana, District Manager, Bureau
of Land Management, unilaterally
terminating appellant's timber sale
contract no. 25050-TSO-05.
Affirmed.

Delegation of 'Authority: GenerallyTimber Sales and Disposals

CLARK CANYON LUMBER COMPANY
February 14, 1973

Upon request of the State Director, a
District Manager, Bureau of Land Management, who has authority to enter into
timber sale contracts also has authority
to terminate such contracts when to do
so would be in the best interest of the
Government.

Timber Sales and Disposals
Section 1 of the Act of July 31, 1947, as
amended, 30 U.S.C. § 601 (1970) gives the

Secretary the power to dispose of timber
on the public lands if to do so would not
be detrimental to the public interest.

National Environmental Policy Act of
1969: Environmental StatementsTimber Sales and Disposals

timber

sale contract

203.
no. 25050-

TSO-05 because "this sale does not
meet the criteria of the National
Environmental Policy Act and its
continuance is not in the best interest of the public."
In June 1970 timber in the Jones
Creek watershed of the Centennial
Mountain Range was advertised for
sale by the Bureau of Land Management pursuant to the Act of
July 31, 1947,as amended, 30 U.S.c.

§§601-604 (1970). The timber sale

contract was awarded to appellant
as highest bidder, and the contract
was approved on August 3, 1970.
In accordance with guidelines provided
The contract area consisted of sixby the Council on Environmental Qualteen cutting units in the Jones Creek
ity, 36 P.R. 7724, detailed environmental
statements are not required under sec- area., The total. sale price, was
tion 102(2) (c) of the National Environ$4,5o4.50for an estimated 2145mbf.
mental Policy Act of 1969, 42 U.S.C.
In July 1971, before appellant
§ 4331(2) (c) (1970), in connection with
had
taken any action on the con-,
the cancellation of a timber sale contract where it is not reasonable to an- tract, the Dillon District Manager
ticipate a cumulatively significant ad- informed the Montana State Direcverse effect on the environment.
tor, Bureau of Land Management,
that an inspection of the proposed
Rules of Practice: Hearings
In connection with Government cancel- cutting area revealed potentially
serious problems which could arise
lation of a timber sale contract, a request
for a hearing will be denied where no from building roads and logging the
facts are alleged which, if proved, would
area due to the proposed location
warrant granting the relief sought.
of the roads and the extreme instaAPPEARANCES: Leonard B. Netzorg, bility of the soils, He recommended
Esq., Portland, Oregon, for appellant. that consideration be given to placing the timber sale contract under
OPINION BY MR. 0OSS suspension.
By memorandum dated Au-;
INTERIOR BOARD OF
gust 19,1971, the State Director adLAND APPEALS
vised the Dillon District Manager
Clark Canyon Lumber Company that because of the environmental
has appealed from adecision dated considerations it would be in the
August 20, 1971, by the Dillion, best public interest for the Bureau
Montana,. District Manager which of Land Management to unilater-:
unilaterally tenninated appellant's ally terminate the contract.
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The State Director also received. and recommending that all moneys.
amemioraiidum from the C hief,Di- paid by.appellant be refunded.
VIsioripfResources, Bureau of Land
0)n 'appeal,: appellant has made
Maiiageent,
on August 23, 1971, the following argum
lents:'
hich set forth findings:and recoin.,(1) Theofficer who sought to terminate
inendlations foIlowing an August 5

inspection of the contract area. He
found that road 'construction in steveral 1places''would
caise trean
blockagie; that a
movement
in'eartl
p ienoinenon existed in'the area and
disturbance

wulal

ab elerate

'it;

that natural reforestation was minimal-and artificial reforestati6n had
neverbeen donein any areas logged
in the past; that mistaiks in layout
had been m'ade and to og tie area
ini view of forest manag
t's increased concern with enVironmenital
contsequences would be disastrous

and
in thepublic
inot interest. He
added that the'State OfficeForester,
the State OfficeRecreation Planner
aiid sil and watershed stat mbnte
from the Division of Resources visited'thearea' and concurred in the
findings.
The Chief, Division of Resources,
recommended termination of the
subject contract' and that an intensive soil survey be undertaken in the
whole Centeniial area with a moratorium on future timber sales pending the outcome of the study. He
stated that the Dillon District Manager had been advised to proceed
with the termination on August 12,

the contract lacked authority to do so..
(2) The contract should be performed,
and the Board should direct> specific per-.
formance of,the contract.
.
.;(3) The Government'sevaluation of.the
environmental consequences of timhering
the, contract area was.wrong and.in anyevent,-..the decision. to terminate th con- .
tract was invalid because the Bureau
failed to fellow tis requirements on the
Nati-onal' Environiental Policy Act and
the guidelines issued by the- Council on
i nvironmental Quality.
(4) The contract 'should be amended by
eliminating 'the cutting areas about which
there is environmental concern and by
substituting other areas which would insure appellant a 'comparable volure of
tiiber without an increase in cost. Appel-

lant w-ouldassent to a substitution of
other areas in lieu of cutting units 4, 5,
6, 14, 1 and 10.

(5) The Government's purported termination of the contract occurred while
appellant was negotiating a sale of all
itsi assets and the
Government
knew that
d
.t
its action would cause appellant extraordinary harm.

The authority to enter into a government contract carrries with it the
power to terminate te contract
when it :appears that such action
would be in the best interest of the'
Government. Gf. United States v.
Corliss Steam Engine Co., 91 U.S.
321 (18.75); cf. 29 Comp. Gen. 3S
1971.''0 .0:
; .
0 (1949). The decision to terminate
; -The Dillo~nDistrict Manager, act-: and the propriety of the termination
ingupon. the request of the Montana are matters for administrative deState Director, issued his: decision termination. 18 Cornp. en. 826
unilaterally canceling the timber (1939). While the power to termisale contract on August 20, 19711.. nate is inherent, there is also a duty

CLARK, CANYON LUMBER COMPANY
February I4, 1973

.

-

20'5

to' compensate th

contractor when sale contract, we must ascertain
the Government has acted unilater- 'whether the action herein was justially. 'Such a- teriniatibn, in the fied as being in the public interest.
absence "of a Statute 'or contract Section 1 of the Act of July 31,1947,
'clause establishing the rights, is a as amended, 30 I.S.C. 601 (1970)
breach 'of contract for which the grants to the- Secretary of the In'contractor is etitled'to damages. terior the power to dispose of timUnited States v. Pu'rell],En6ve7opeber on the public lands subject to
Co., 249 U.S. 313 (1919). In the the limitation that disposal should
absence of 'a statute-so authorizing, not be made if to do so would be
specific performance is rnot a'ju- detrimental to the puiblic'interest.
dicial remedy available against the
The District Manager's decision
,Government. United States e rel. stated that the sale did not meet the
Shoshone Irr. DWist.v.:Ice, 70 F.2d criteria set out 'in' the 'Natio'nal En771 (D.C. Cir. 1934), eert denied, vironmental Policy Act, 42 U.S.C.
293 U.S. 571 (1934).
§§ 4321et seq. (1970). In sectioi 10.1
Appellant contends that' 'the of theAct, 42 U.S.C. § 4331 (1970),
Dillon District iDanager whotermit Congress declared the policy of the
nated the timber' sale' contract,' in- federal'government to bet-to foster
volved herein, lacked authority: to and promote the general welfare
do so. In 43.CFR 5400.0-5 "'author- and to create and maintain condiized officer7 is defined as 'an-entions under which man and nature
ployee' of the Bureau; of Land Man- can coexist in productive harmony.
agement to whom ha§ been~deleIn the same section Congress said
gated the authority to take action' that:
on timber sale contracts. The 'au(b) In order to carry out the policy set
thority to contract:for the, sale of
,forth in this chapter, it is the continuing
timber and to' administer 'timber responsibility of the Federal Government
sales was delegated to the state-di- to use..all practicable -means consistent
rectors., and district managers by with other essential considerations of national policy, to improveand coordinate
Bureau Order No. 701,dated'uly
23, 1964 (29iF.R. 10526).Thus the Federal plans,: functions, programs, and
State Director and District Man- resources to- the end that. the Nation
ager are "authorized officers-and as may(1) fulfill the responsibilities. of. each
such they have the powerto termigeneration as, trustee-,of the environnate a contract when such isin' the iment for succeedin0ggeheratibns';
.
best interests of the-Governnent.
See Irvin Pearce d/b/a Pearce
.Bros., 5 IBLA 373 (197'2). -'l

Having -founds that. the- Dillon
District' Manager was 'not acting
outside the scope of his authrity in
"unilaterally terminating thetin.JF

(3) attain, the widest range of beneficial uses of the' ehvironment without degiadation, risk :'tobhealth or afety, or
other undesirable and unintended consequences

v',

C~
- ~~'

-

*
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. The decision to unilaterally terminate the contract was made only
after the contract area was inspected
by the Dillon ibstrict Manager, the
Dillon District Forester, personnel
from the State Office, Division of
Resources, the State OfficeForester
and the State Office Recreational
'Planner. All were in agreement
that logging in the area would not
be in the best public interest because of the potential hazards of
erosion and stream pollution.
In addition, on October 22, 1971,
the Acting Director of the Geologi'cal Survey filed a report with the
Director, Bureau of Land Management, evaluating the probable effects*of timbering on slope stability in the Centennial Mountains.
The evaluation cited three ways in
which timber harvesting could be
expected to adversely affect the sta'bility of the slopes in the Centennial
Mountains:
(1) Road construction in unstable
areas' could cause mass wasting.
(2) Timber harvesting would result in
higher soil moisture in the cut area which
in turn would increase the possibility of
land slides.
(3) Decaying tree roots following tim.ber harvesting would reduce soil stability.

The report also stated that logging
in the Price Creek and Peet 'Creek
watersheds resulted in mass wasting
and land sliding and that a similar phenomenon could be expected

in Jones Creek if road construction
'and logging were initiated there.
The report. recommended that
considerable thought be given to the
wisdom of logging any area in the
Centennial Mountains because of

OF THE

INTERIOR

[80 I.D.

the obvious threat to the environ-

ment..

:

.A rather extensive soil inventory
study of the Centennial Mountain
area was filed with the State Direc.tor, Montana, by two soil scientists
on November 12,1971. The study de-

lineated safeguards which would be
necessary, to. reduce. the environmental impact of building roads and
logging. in the area. The study inlcluded a topographical m
nap color
keyed to soil associations. The soils
in the contract area present severeto
moderate limitations on road construction.
' These two reports, filed subsequent to the District Manager's decision, support his action in terminating the contract.
Appellant

filed a geological in-

spection report with his statement
of reasons. The report was compiled
for the Dillon, Montana, Chamber
'of Commerce by William J. McMannis, geologist. Mr. McMannis
spent one day investigating the contract. area. He:concluded that of the
sixteen cutting areas six were located in areas in which it would be
"risky" to construct roads. But he
saw no geological reason why the
Jones: Creek area should not be
logged as the Bean Creek and Price
Creek areas had been.
A memorandum from the State
Director, Montana, to the Director,
Bureau of Land Management, dated
October 22, 1971, explained the Mc-

Mannis report. The State Director

felt that Departmental experience
in previous logging of the geologically similar areas of Jones and Peet
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Creeks did not justify logging the
Jones Creek area.
The information in the record
concerning the environmental considerations of logging the Jones
Creek watershed weigh heavily in
favor of the action taken by the
District Manager. The record supports the conclusion that logging
the contract area would be incon.sistent with national environmental
policy; would not be good forest
management in light of increased
environmental concern; would be
contrary to the goal of promoting
efforts to prevent or eliminate destruction of the environment; and,
therefore, would not be in the best
public interest.
There is no vali ity to appellant's
argument that the Government's
action in terminating the contract
Xwas invalid because the Government did not conform to the requiirements of the National Environmental Policy Act and the
guidelines of the Council on Environmental Quality. We assume appellant is referring to section 102
of the Act, 42 U.S.C. §4332 (1970),
which reads in part: §4332. Cooperation of, agencies; reports; availability of information; recommendations; international and national coordination of efforts.
The Congress authorizes and directs
that, to the fullest extent possible: (1)
the policies, regulations,: and public laws
of the United: States shall be interpreted
and administered in accordance with the

policies set forth in this chapter, and
(2) all agencies of the Federal Govern-

ment shall(A) utilize a systematic, interdisciplinary approach which will insure the in-

tegrated use of the natural and social
sciences and the environmental design

*arts in planning and in decisionmaking
which may have an impact on man's
I I . ;
environment;
*

:.,

*

(C) includes in every recommendation
or report on proposals for legislation and

other major Federal actions significantly
affecting the quality of the human environment, a detailed statement by the
responsible official on(i) the environmental impact: of the
proposed action,
(ii) any adverse environmental effects
which cannot be avoided should the
proposal be implemented,

(iii) alternatives to the proposed
action,
(iv) the relationship between local
short-term uses of man's environment and
the maintenance and enhancement of long-

term productivity, and
(v) any irreversible and irretrievable
commitments of resources which would be
involved in the proposed action should it
be implemented.

i*

*

*

*

*

Under part (2) (C) of section 102,

the compilation of an environmental
impact statement is required only in
connection with legislation and
other major federal actions significanitly affecting the quality of the
human environment. The section has
been used most often by environmental groups to force governmental agencies to consider the environmental impact of proposed
agency action,
Environmental
Defense Fund, Inc., v. Corpsof Engineers, 325 F. Supp. 749 (D.C.
Ark. 1971). The usual charge is that
the agency has not taken adequate
consideration of the impact of its
action on the environment.
*e.g.,
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The Council on Environmental
'Quality has set forth guidelines, -36
.R. t724; to be used in deciding
whether a proposed action requires
an environmental statement-5. Actions included. The followihg criteria will be employed by agencies: in
deciding whether a proposed action
requires the preparation of n environ-

mental statement:

'

[80.ID.

timber purchaser, we cannot interpret the- National Environmental
Policy Act as requiring the filing of
an environmental impact statement
tinder the facts herein, In EnvironmnentaVDefense Fund v. Hardein,
32& F. Supp. 1401, 1403 (D.C.D.C.

1971) it is recognized that the requirements of section 102 part (2)

(A) "should be judged in light of
'thescope of the proposed program
ited to:
and
the extent to which existing
(i) Recommendations or favorable reports relating to legislation including that
knowledge raises the possibility of
for appropriations.
.
potential adverse environmental ef(ii) Projects and continuing activities:
fects." The same standard applies to
directly undertaken by Federal agencies;
section 102 part (2) (C) under the
supported in whole' or in pirt trough
'duncil
on Environmental Quality
Federal contracts, grants, subsidies,
guidelines, spra. An environmenloans, or oth6r fbrms of funding assist:ance; involving aFederal lease, permit,
tal impact statement is not required
license, certificate or- other entitlement
unless it is reasonable to anticipate
for use;
a cumulatively significant adverse
(iii Policy, 'regulations, and procedureimpact on the environment from
making.
Federal action.
- (b) The statutory clause '"major Fed
eral actions significantly affecting the
Appellant has not alleged that
quality of the human environment" is to cancellation of the contract would
be construed by agencies with a view to
have any potential adverse effect on
'the overall, cumulative impact of the
the environment, therefore, it is not
action proposed (and of further actions
necessary to determine whether the
contemplated). e
cancellation would constitute a
In this case the Bureau of Land
major Federal. action.
ma nagement realized, after the conAppellant also argues that the
tract was entered into, that the cutGovernment
should amend the conting of timber in the contract area
tract,
and
he
represents that he
would not be' in the best' public inwould
agree
to.
a
deletion of cutting
terest because of the potential detrimental environmental conseuences umits nos. 4, 5, 6, 14, 15, and 16, if
of the action. As' administrator of areas yielding equal volumes of timthe public lands, the Pepartment is ber could be substituted. It is not
obligated to consider such environ- necessary that such proposals be discussed herein. Appellant's evidence
.mental consequences.
While we realize that the unilat- seems to concede'that Six of the sixeral termination of a government teen units should not be logged, and
contract is a serious matter, affect- he conditionally proposes their deing vested contractual rights' of a -letion from the contract. 43 CFR
(a) "Actions" include but are not lim-

*

*

*

AgA V. I'EBRES
1.4; 1973
F~~etiree-av-

-

2051
*

:

i f

5401.0-B provides th at bll trniiit
sales "other taan: thjose specified in
only after
§ M02.0-Gshall be mz-ade.
inViting conpetitive

bids." Under
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;

.

Gorerzlnefit, the argument is best
espoused in a suit for damages.
pi-uant to ite an-- Aecordintgly,
thdrity :dlegated. to the Board of
Land Appeals by thle Secretary of

such facts it was neither athitrary
nor a abuse of diseretion for Te the Interio±, 43 OFR .1, tlle GovDistrict M;nager to tenninatO ernnent's motion to dismiss i: derather than substantially amend the nied and ile decision appealed from
contract. See Keri McGee C&o,4?ord-is affirmed.
tion et al. 6 IBLA 108 (1972).
W.Goss, eni ber.
JOSEPn
As to appellant's request for a
he a-ring.

the

only question-r before

tel

Board is whether there is a souInd
basis for the judgment that was ex- MURTIN RITVo,lienbee.
ercised. tinder 43 CR .4.415 the
lben
JeN-G
MDW.STunxcI
prdering of a hearing is within the: E-DIVAR
discretion of Ithe Ioard

.

Thiere be-

ing no factual dispute as to the premise that sixof theunits should not
be loggeds and that deletion of and
sbstiti on for tie, six units would
substantially elangethe contract,
the Board concludes- as a matter of

law -that the District Maager acted
withil his discretion in rescinding

rather tail substantially iodifying
the contract. There being noafacts
alleged which would alter this 0oneiusion, the request for a hearing
Leo ., Koftas,
b6 deCnied.
Sl'ot

ASA V. PERICES

9 IBLA a

-

-

:

Decided FEbra;y 14,1973
A-ppeal from -a decision of the WIaho

State Office,Bureau of Land -Danagecolor of
rejecting appellant's
title applieati6ns, I 4369 and I 4370,
ment,

Reveised and remanded.
Woids and Phiases'Grqtor".

The word

'grantor" as used

Earl tLudzenizer,. 73 iLD. 123 is the Color of Title Act, 45 Stat. 1069d Alice L. (1928), s 0'mdnled,3. S .SC). § 106d8
(1966).; Harold E.
Trowbriidqe, A-B3O9 (Januar 17', (170) , meals a person by -whoma grant
is made, grant being- a generic teri -ap-:
. .- ,
1 969):' the slaute to, all trans,
plicale iunder
Appellant has&.further carged - fers of real property, includilg devisesw
that the Governmientinflicted extra- ard transfers by operation of Ia-w.
ordinary harm by terminating -the

entract whenit had knowledgethat
appellant

was negotiating

a sale of,

Such an argument does
its
-not go to the merits of this appeal.
If appellant is attempting to infer
.a wrongful intent on the part of the.
.assets.

Color or Claim of Title: Generally
Under the Color of Title Act, 45 Stat
4 U.C. ioe
.
1069.(1928), asenenqed,
(1970), anapplifcants period of adverse
t t-me when
£a
possesslon May omenee
title to the land is being held by a state
pursuant.to the provisions of the Carey
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tion of desert lands and the State
was not authorized to lease any of
the lands, or to use or dispose of
Color or Claim of Title: Generally
them in any manner, except to seThe period of possession of a color of
cure their reclamation, cultivation,
title claim, having been initiated when
the land was subject to appropriation and settlement.:
under the public land laws, is not interA Carey Act project involving
rupted by a subsequent period of time
the lands in issue was commenced
during which the land was not open for
but not completed. By deed dated
appropriation.
September 4, 1942, the State of
Idaho reconveyed the lands to the
APPEARANCES: William G. Carlson,
United States. However, the lands
Esq., Arco, Idaho, for appellant.
were not available for appropriOPINION BY MR. GOSS
ation under the public land laws
INTERIOR BOARD OF LAND until provisions for the opening of
APPEALS
such lands were made by Bureau of
Land Management order, . Misc..
Appellant has appealed from an
55 843, dated March 30, 1950..
Idaho State Office,Bureau of Land
The pertinent part of the Color
Management, decision- dated June
of Title Act, 45 Stat. 1069, as
Act, 28 Stat. 422 (1894), as amended, 43
U.S.C. §§ 641 et seq. (1970).

30, 1971, rejecting his class 1 color

of title applications, I 4369 and.
I 4370,for two 40-acre tracts of land
ill Butte County, Idaho. The decision held that at the time of initiation of the color of title claims the
land was not vacant, unappropriated; unreserved public land sub-

j ect to the public land laws. <No
ruling was made as to whether appellant complied: with the other
requirements: of the Color of Title
Act.
The land involved in this'appeal.
was patented to the State of Idaho
under the provisions of the Carey
Act, 28 Stat. 422, a aended 43
U.S.(C. §§:641 et seq. (1970), on

July 31, 1923. The Carey Act provided for, the donating, granting
and patenting of desert lands to a
state that complied with the requirements of the Act. The: purpose of
the Act was to promote the reclama-

anended, 43 U.S.C.

§1068 (1970),.

reads as follows:
The
Secretary of the Interior (a)
shall, whenever it shall be shown to his

satisfaction that a tract of public land
has been held in good faith and in peaceful, adverse, possession by a claimant;
his ancestors or grantors, under. claim
or color of title for more than twenty
years, and that valuable improvements
have been placed on such land or some
part thereof has been reduced to cultivation,
* * issue a patent for not to
exceed one hundred and sixty acres of
such land upon the payment of not less

than $L25per acre:

* *

i

This type of claim is designated by
43 CFR 2540.0- (b) as a class
claim.

1

The basis for appellant's color of
title claims are two tax deeds executed in 1937 by Butte (Couty,

Idaho, in favor of appellant's predecessors in interest. The State Office
decision held that adverse posses-

ASA V. PERKES
Febriary 14, 1973

sion could not have begun to run
against the United States' in 1937
because. the State of Idaho owned
the lands. Appellant argues that ad-

tion of the color of title claims. The
Department stated in Harry
.

verse possession was initiated

In the decision appealed from it was
held that in the requirement f adverse
possession for at least 20 years, the law
contemplates, that the possession must
be of public. lands, as such, for that
length of time, and that the requirement
of the law is not met where the land had
the status of private%land for a pbrtion
of that period. The Department regards
this as an -extreme and harsh interpreta-'
tion. The act is remedial in nature and
should be liberally construed. The interpretation complained of is not only not
liberal but is actually strained and unnatural. We are authorized to sell only
public land, but if the land be public at
this time it is immaterial to the, purpose
of the act that the land may have been
claimed or held in private ownership
during a portion of the required 20-year
period of possession. Furthermore, while
this land may be regarded in a technical'
sense as having been' in private ownership under the patent to the railroad
company, nevertheless the Government
had such interest in it as to justify resumption of the legal title in order to enforce the purpose of the' original grant.

in

1942 when the State of Idaho reconveyed the lands to the United.

States.
A question exists in connection
with application I 4369. The origin
of the claim in that application was
'a tax deed to A. R. Babcock in 1937.

-By probate' decree of distribtution
the subject land passed to Maude E.
Babcock. May A. R. Babcock be

considered one of, appellant's
"grantors" under the Color of Title
Act, 43 U.S.C. § 1068 (1970) ? The

courts have interpreted "grant"
broadly to include a devise. Commissioner of lnterwnl Revenue v.
Plecstheef, 100-F. 2d' 62 (9th Cir.
1938), as well as tfanfers

by oper-'

ation of law, -white v;osenthal
r.
35 P. 2d 154. (1934).' The term

"grantor" is:defined in Black's Law
Dictionary

829 (4th

d. 1951) a s

"'the person by whom a grant is.
made"; "grant" being defined as "a
generic term applicable to all traisfers of real property." These interpretations coupled with the fact
that the Color of Title Act is remedial and to be liberally con-

strued,Harry H. Scott and Aio1nR.

Scott and Nion B. Tucker, supra,

that:

-'Appellant's period of good faith
holding begain to rn1 in 193T and
continued until 1969 when appellant learned he did hOt have good
title to the la-nd. Even though a.
Color of title claim could not have
been initiated between 1942 and 1950

when the lands were not open to
appropriation under the public
may be considered a grantor within land laws, such intervening period
the 'meaning of the Color of Title canhot now operate to defeat a.p-Act.
Vpellant's color of title claims. The
Eiven though the lands were 1942-50 period is somewhat analo-:
owned; by the State of Idaho in- gous to' a period of lwithdrawal.
TuOker, A-15425: (:April 10, 1933),
make it clear that A. R. Babcock

1937. such is not a bar to the incep-

Clearly, a color of title claim could
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- Accordiiigly,pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of'
(1972); Palo Verde Color of Title: the Interioi, 43 CFR 4.1, the declClaims, 72LI.D.409 (1965); Claude sion appealed from is reversed and
A. Wlliams, :Jr., et a., A-29928 the case is remanded for appropri(March.26, 1964)i. However, if a ate action consistent withi this decicolor of title claim arose before a sion,
withdrawal of the lands, the with-'
JosEPHr 1T. GOss, Member.
drawal would not preclude.Perfec-'
tion of the claims under the Color AVE ONCR,:.
of Title Act. Clement Vincent F4i_
ion, Jr., A29277 (April 12, 1963). FREDERICK FISUIVIAN, /eember.
The: subject lands. are presently
LEIVIS, Alember.
public lands, having been restored ANNE POINDEXTER
to that status by the 1950 order.
The definitions conmonly assigned
;
PLACID OIL COMPAN
to "public lan-ds"is those lands subject to sale and disposition uider 9 IBLA 384
the general laws. Boraw' ConsoliDecidedFebruary 16, 1973
dated, Ltd., et al. v. Los Angeles,
not be iitiated upon Withdrawn or

reserved la-nds. 43 CFR; 2540.0-5
5 IBLA 252
(b) ; iiiargretC.More,

:296 U.S. 10, 17 (1935). Appellant

Appeal from- a decision of the New

has fulfilled the requirement of: Mexico State Office, Burean of Land
holding a tract of public land in ad- Management, denying offersfor future:
verse possession

for

more

than,

twenty years.Applications -4369. and 1-4370
show that AsaV. Perkes took title
as "Asa V. Perlces, et ux.". Therefore., appellant should be required
tO ameid his applications to include
as applicants his wife or her successors in initerest or file on record any

relinquishment of her interest in the
laNds.

''f apellant has fulfilled the othier
requirements, patents should issue.
The July 23, 1953, amendment, 67
Stat. 227, to the Color of Title Act,

-supra,makes the issuance of a patent
by the Secretary to a class 1 claim-

aht-manldatory if it is found that
the conditions prescribed 'in the
statute are met.

interest oil and gas leases, unless evidence of a continued control over the

operating rights' by applicant is submitted within 30 days.
Affir ed as modified.,..

Oil and Gas leases: Future and Fractional Interest Leases
Where an applicant for a future interest
oil and gas lease of acquired lands has
interests only in the land below 1,000,feet
below the surface it does hot own or control all or substantially all of the preseint
operating rights- to the minerals in the:
land; if it seeks only a lease for the zone
below 1,000 feet, it is requesting a lease
of a horizontal zone, which is granted, if
at all, only where the need for it.is clear
and convincing; in either case its offer
fot a future; interest- lease must be
rejected.
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:

PLACID OIIL COMPANY
FebruarsI 16, 1973.

.

By "Oil and/or Gas Lease'7
Agreement
dated May 27, 1969,
Placid Oil Company; Gayle E. Manges,
Temple
Industries,:
Inc., successor
Field Solicitorj for Department of the
to
the
mineral
interests
in the land,
Interior.
granted to Placid Oil Company all
OPINION BY JRR. fITVO
oil and gas' lease for lands below
INTERIOR BOARD OF LAND 1,000 feet, below the surface for a
APPEALS
period of five years. Concerning the
possibility of extension,of the periPlacid Oil' Company has apod of rental, in a letter o-fJanuary
pealed from a decision by the New
18,. 1972, to the Bureau, applicant
Mexico State Office,Bureau of Land'
stated::
Management, denying future interAt the time applicant acquired its
est oil and gas lease applications
APPEARANCES:. Walter Fraker,; for

NM A-10938, NM A-10940 through
NM A-10943, unless Placid Oil

Company submits evidence within
30 days to demonstrate' its continued control over the operating
rights between the expiration. date
of the primary term of its lease,
May 28, 1974,and the date the mineral interest will vest in the United
States, January 2,'1985. '
Placid Oil Company filed future

present lease covering the present mineral interest, we were unable to negotiate
for a primary term longer than
years.
Based upon our prior negotiations with
the owner of the present mineral interest, we doubt that we would be successful in renewing the present lease
upon the expiration of its primary term
for a term of more than five years.

Appellant thus in 'essenceadmits
that absent production, it will not
have Xcontinluedownership or Colltrol of operating rights to the pres
interest offers on December 10, 1969,
ent mineral interests, between the
for lands located in the Sabine Na- expiration date of May 28, 1974,and
tional Forest in Texas. The records January 2, 1985. However, citing.
show that the United States acClare Davis Piceels, Colorado.
quired 'title to the lands by war-. 0109978, November 15, 1963, appel
ranty deed dated- December 27,
lant. arguaes that the policy of the;
1935,subject to a reservation by the
Bulreau of Land Managelent ill isgrantor of all the minerals until suing future interest leases, should
January 1, 1985, to be extended in
encourage further resource developthe event of commercial production.
ment. 'Therefore, appellant argues,
'The December 23, 971, decision covered
offers NaI-A-10937 through 10939. The annary 3, 972, decision modified the December 23', 1971, decision, in that it required a
further certificate, of title for offers Night-,
10937 and' NI-A-10939, certifying the min-,
eral interest outstanding only in these two
tracts; the earlier decision had required a
further certificate of title. as required by regulation 43 CFR 3130.4-5. for all the offers.
These two offers are not involved in this
appeal.
497-456-73
13

since he cannot operate beyond. the
1974' lease date, he will be. discouraged ftomi now attempting to de-

velop the land for oil and gas. ince
his future interest lease rights,
would not vest unless he produces
oil, appellant further argues, the
Government will have nothing to
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lose by granting a future interest
lease.
The State Office's decision deny-

ing the applications was based on
43 CFR 3130.4-5. Citing Sead
Stewart, BLM A-047789-92 (May
8, 1961), the State Office decided

that since Placid did not have
continued control over the operating rights between the expiration
date of the primary term of its lease
and the date the mineral interest
would vest in the. United States, its
applications for future interest
leases shouldbe rejected.

We believe the Bureau's ruling
should be upheld, but onua different
ground. 43 CFR 3130.4-5 dealing
with future interest offers states:

OF THE
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The Department's disapproval of
leasing future or fractional interests where the applicant does not
own substantially all of the present
operating interests is based upon the
concept that any leasehold should
have a continuity of term. Fritz,

lineral Problems Relating to Acquired Lands, 3 Rocy Mt. Min. L.
Inst.

379, 385

(1957).

To give

Placid a future interest lease for
the first 1,000feet would violate this
practical policy, since it has no present operating rights for that zone.
Even if the "ownership" required
by the regulation

were to be con-

(a) Application. A noncompetitive lease

sidered as applying only to the
rights Placid has, that is, those
below 1,000feet from the surface, a
lease granting such rights, to it

for a whole or fractional future interest

would be a lease of a separate hori-

-will be issued only to an offeror who owns
all or substantialy a of the present operating rights to the minerals in the lands
in the offer as mineral fee owner, as lessee or as an operator holding such
rights. * * (Italics
u
added)

zontal zone. Wbile there are no specific prohibitions against such leasing in the law or regulations, the

Without deciding whether Placid
would otherwise qualify as an applicant, we find the requirement that
an offeror own or lease-"all or substantially all" of the present operating rights disqualifies Placid since
the lease granted by Temple to
Placid gives rights to oil and gas
exploration only below 1,000feet.
Ave note that Placid's offer was
not limited to the zone covered by
its lease from Temple. Such partial
ownership does not constitute substantialy all of the present operating rights in the lands in the offer,
as required by the regulation.

practice has been "most uncommon

fin the Department." Clear Creek
Inn Corporation, 7 IBLA 200, 202,
79 I.D. 571 (1972).

However, as that case points out,
the Secretary may approve assignments of a separate zone or deposit in an existing oil and gas lease.
The Mineral Leasing Act so provides, 30 U.S.C. § 187(a); but the
pertinent regulation states that such
an assignment will not be approved.
uiless the necessity therefor is established by clear and convincing
evidence. 43 CFR 3106.3-2.

Applying this standard, to Placid's: request for future interest
leases, we can find no necessity for

creating leases of a separate zone.
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LYNN E. ERICKSON
February 22,1973 :

On the other hand, if Placid seeks
leases as to all the lands without
zonal separation, it does not, as we
have noted above, own substantially
all of the present operating rights
to the lands in the offer.'In either
case, its offers must be rejected.
Since the appellantt's offers must
be rejected, the State Officedecision
is modified by removing tlhe possibility that it could qualify by submitting the evidence that decision
held necessary.
This decision, however, is not to

prejudice applicant from reapplying for a f uture interest-lease in conjunction with the continuing owner
of the mineral interest (Temple), or
upon- its own acquisition of that
interest.
Therefore, pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFiR 4.1, the decision appealed from is affirmed as
modified.
MARTIN
GTE CONGUR:
11

RiTvo, Memiber.
:-::0

FREDERICKFISM1IAN, Mlember.
ANNE POINDEXTERLEWIS, Meber.

to purchase and canceling headquarters site claim Anch. 064010.
Affirmed.

Alaska: Headquarters Sites
An application for a headquarters site
for a commercial fishing operation must
be rejected where the applicant fails to
show that he is using the site in connection with a productive industry as
required by law at the time he filed his
application to purchase. The term "productive industry" is not so broad as to
include within its meaning an operation
such as the applicant's endeavor, where
the applicant admits that he was actively
engaged in fishing operations for only the
first season after the claim was initiated,
the gross receipts from the operation were
meager, and the enterprise was discontinued and the boat sold.

APPEARANCES: Lynn E. Erickson,
pro se.

OPINIONBY MR.STUEBING
INTERIOR BOARD OF LAND

APPEALS,
Lynn K.Erickson appeals from
a decision of the Alaska State Office, issued February 3, 1972, reject-

ing his application to purchase a
headquarters site filed pursuant to
the Act of March 3, 1927, 44 Stat.
1364, as amended, 43 U.S.C. § 687a

(1970). The rejection was based
upon a finding that Erickson had
not shown in? his application to
10 IBLA 11-317
*
Decided February 22, 1973 purchase that he was using the land
as his headquarters for a productive
industry as required by law. In this
Appeal from a decision of the> Alaska
LYNN E. ERICKSON

State Office, Bureau of Land Manage- *decision, the State Office also canclaim because
ment, rejecting appellant's application celed the appellant's
.
a

216

DECISIONS

OF THE

DEPARTMENT

OF THE

INTERIOR

[So I.D.

he had failed to file an acceptable Kayler-Dahl Fish Company, Inc.
application to purchase before the Appellant admits that these are the
expiration of the statutory life of only available records in regard to
his business.
the claim.'
Appellant filed his notice of loAppellant states that- he and his
cation on November 29, 1965, for a brothers engaged in fishing operasite comprising five acres of unsur- tions in 1966. Although- some fish
veyed land located on an island in was sold to Kayler-Dahl Fish COinLake Iliamna. The Bureau of Land pany that year, the operation was
Management acknowledged the not a profitable venture. They sspended operations in 1967 because
claim on January 14, 1966. Appellant filed his application to purchase they could not contract with a buyand petition to survey on Septem- er. They did he says, use the site for
ber 28, 1970.He described the nature storing equipment. In 1968, licensof his business as a commercial fish- ing regulations and lack of a buyer
ing (salmon) operation which in- precluded operations. In 1969 a
cluded drift gill netting and shore pellant secured gear. and a license
set netting on both a personal and and had a potential buyer. When
partnership basis. Appellant ex- this buyer refused to sign a -written
plained that the location of this site contract, appellant terminated; his
was particularly advantageous to fishing. activities., The following
his operation because Lake Iliamna year, he and his brothers dissolved
has a direct water route to the com- the partnership and sold the boat.2 .
mercial fishinig grounds on Bristol
The State Officedecision rejected
Bay which serves to eliminate a the application because appellant'
high-cost portage from Cook Inlet did not show that he was using the
site in connection with a productive
to Pile Bay.
Improvements on the site in- industry at the time of filing his application to: purchase. The followeluded a 12 x 16 foot cabin having
a frame construction and metal- ing observations were noted in the
roof, fish rafts, an outhouse, and: decision. The field examination rea garbage pit. Appellant estimated port stated that the improvements
the total value of these improve- were built by local residents in the
menitsat $800..Included with the ap- summer of 1970 and that the resiplication .to purchase were copies of cdentssaid they had no knowledge
his 1966 commercial fishing gear.
2 From appellant's account of his business,
and vessel licenses and copies of re-

ceipts from the sale of fish to
1 The State Office erred in stating that appellant's claim expired on September 2q, 1970.
Te eorrect expiration date was November 29,
1970. Since appellant's application to purchase was filed on September 28. 1970, he
has met the time requirement of the law.
43 CFR 2568.1-1 (10) (c).

it is unclear how he terminated his connection
with the partnership. In a letter to the Bureau of Land Management dated December 22,
1971, appellant states tat the partnership
was dissolved and the boat sold the previous
year. In his appeal, dated February 25, 1972,
appellant says that the interests which he had
held in the partnership at the time he filed
his application to purchase, were subsequently
sold and transferred as of te date of the
appeal.
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LYNN E. ERICKSON
February

of Erickson's use of the land; Re'ceipts from the sale' of fish were
signed' by appellant's' brother;
'Erickson admitted that' he 'did not
engage in fishing after 1966; The
headquarters site settlement claim
:is located some 190 miles from the
area where appellant last engaged
in his commercial fishing venture in
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The burden is on appellant, as th'e

applicant for patent to land, to present evidence which

shows com-

pliance, with the law and the regula0A-3586
tions. Lee S. Gardner,'
'(September 26, 1966). The Government is not required to submit evidence to refute the evidence of the
appellant,: as Erickson implied in
his appeal. Appellant contends that
1966.
Erickson filed a timely appeal in since he has submitted maps, 'recwhich he contends that he had taken ords, photogr-ahs, and an explana-the necessary steps to-show com- tion of his operation, he has met the
pliance'with the.:Act and that he requirements of the Act and the reghad been engaged in a prodtmctive ulations. However, these materials
industry at the time of filing his do not prove thatt appellant was enapplication to purehase. He further gaged in a productive industry
alleges that the State Office's'ob'- when the application wa's filed. Conservations as set forth above create versely, appellant concedes' in a
letter to the Bureau on December22,
erroneous inferences.
The main issue for determination 1971, that he was not engaged in
is whether appellant is qualified to. commercial 'fishing after; 1966 bepurchase the site for use in connec- cause he was unable to contract with
tion with a productive industry a buyer.
Except for the income derived
within the meaning of the Act and
regulations issued pursuant to the from t he sale of fish in-1966 to
Kayler-Dahl Fish, Company, Inc.,
Act.
appellant offersno evidence of reve43 U.S.C. § 687a (1970) states
that a citizen of the United States nue from his fishing activities, He
who is engaged in a trade, manu- admits that his. venture was 'a.loss.
facture, or other productive indus- He contends that the State Officeintry may purchase one claim, not ex- ferred that the operation was ficticeeding five acres, of unreserved tious because his brother signed the
public lands, as a headquarters site receipts for the sale of the fish to
under the rules and regulations pre- 3Kayler-Dahl. Regardless of who
scribed by the Secretary. of the signed the receipts, they do not show
a sufficient amount of income to. inInterior.
43 CFR 2563.1-1 states, among dicate a going operation. The term
other requirements, that the appli- "productive industry" camlot be
cant must show the actual use of the construed so broadly as to include
land for which he is applying. and within its meaning an enterprise of
the nature of the trade, business, or such short duration with such
meager gross receipts as appellant's
productive industry.
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operation. Lee S. Gtrdner, sup'ra.
Although the law does not require
that an applicant show that his operation was profitable, some trade is.
a necessary indication of a productive industry.' KathZeen A. Smyth,
8 IBLA 425 (1972); Lee S. Card-

ner, spra; of. James E. Allen, A30085 (February

23, 1965);.

Appellant does not show that he
resumed fishing activities after
1966; nor has he proved that he was
engaged in a productive industry at
the time he filed his application to
purchase.3. Use of the site in connection with a productive industry at
the time the application is filed is
critical to the issuance of a patent
and failure to prove such use precludes the granting of patent. Appellant states that his partnership
was still in effect on the day he filed
his application, although it was subsequently dissolved. However,; this
partnership agreement, by itself,
does not constitute a trade, manufacture or productive industry.
The inferences which appellant
contends are erroneous in the State
Office's decision have no effect upon

the holding that the application
must be rejected. The decisive issue

in this case is whetherappellant has
proved that he was using the site in
connection with a productive industry at time of application. This he
has failed to prove. It is of no colsequence who built the improvements if it cannot be shown that
At all times from the inception of the
claim Lynn E. Erickson's address of record
has been Bismarck, North Dakota, where,
correspondence indicates, he serves that State
- X
as Assistant Attorney General.
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they were used in connection with
a going operation; nor does it matter whether the residents of the locality had knowledge of appellant's
use of the land. It is also of no significance that the site was located
190 miles from the principal area of
commercial fishing. We do not deny
the possibility that appellant couald
have used the site in connection with
the conduct of commercial fishing

operations at that. distance, but the
fact remains that he was not engaged in any productive commercial
endeavor involving the use of the
site after the first year. This conclusion is not a disputed fact, being
based on his own statements made in
conjunction with his application to
purchase. It is therefore not a matter for determination at a hearing.
Therefore, pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the decision appealed from is affirmed.
EDWAIRDW. SYE, BING,

Member.

WE CONCUR:

:

Member.
DoUGLASE. HENRIQtUES,
JOsEPH IW. Goss, Member.

USE OF TERM "DELEGATION" IN
SOLICITOR'S OPINION, M-36803,
77 I.D. 50 (1970)

Indian Tribes: Generally-Words

and

Phrases-Secretary of the Interior
"Dekegation." The use of the term "delegation" in Solicitor's Opinion, M-36803,

:218]:
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USE OF TERM "DELI EGATION" IN OPINION,
M-36803. 77 I.D. 50 (1970)
i t

:: .February

V22, 1973

1:

the substance of the opinion in
jeopardy of violation of the SeheChter doctrine. Though there may be
some semantic difference in these
termns,the substance of the opinion
*wasto construe authority conferred
United States, 295 U.S. 495 (1935).
on the Secretary.
The object of R.S. § 2072 was
-M-36803 (Supp.)
to authorize Indian tribes, in the
FebruaryX, 1973 discretion of the Secretary, to direct
the performance of duties by cerOFFICE OF THE SOLICITOR tain Federal employees. Whether
June 15,: 1971 the conferment of such authority on
a tribe is regarded as congressionTO:: COMMISSIONER OF INDIAN AFally authorized "redelegation" as in
25 U.S.C.
§48 allowing Indian tribes to "* * be
given * * 8' direction over Federal employees, does not add substances to the
argument that the statute is an unconstitutional delegation of authority prohibited by Schechter Poultry Corp. v.
77 I.D. 50 (1970), interpreting

FAIRS.

O'Neal v. United States, 140 F. 2d

SiTB.TECT: USE OF TERM

908 (th

TION" IN SLIOITOR'S

DELEGAOPINION,

M-36803,.77 I.D. 50 (1970).
A question has been raised
,whether the use of the term "delegation"' throughout the April 3,
1970, Solictor's Opinion, M-36803,
77 I.D. 50 (1970), places the conclusions of that opinion in jeopardy
-of violation of the constitutional
doctrine: against delegation of governmental authority enunciated in
Sc17echter Poultry Corporation v.
*United States, 295 U.S. 495, 537
(1935).

The statute construed in that
opinion, R.S. § 2072, 25 U.S.C. § 48,

provides that direction of Federal
employees may be "given" to the
proper trial authority. I do not
regard the use of the term "delegation" instead of the; precise term
used: in the Act, "given", to place

Cir. 1944) (see footnote 3

of our opinion) to an Indian tribe
as an instrumentality of the Federal Government

(see 59 I.D. 328

(1946)), or as implementation of
authority conferred directly Ol
tribes by the Congress would not,
in my opinion, make action taken
pursuant to the .Act susceptible to
successful attack as being in violation of the SchecAter doctrine.

The Solicitor's Opinion, 1M36803, supra, sets out the authorities which may not be regarded as
permitted under R.S. §.2072 in any
arrangement with an Indian tribe
in directing the performance of
Federal employees. Those exceptions are outside the scope, of the
Act and not subject to inclusion in
any direction the tribe is permitted
to exercise.
MITCHELL

MELIC,

f

Solicitor.
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EFFECT OF 28 U.S.C. §§ 2415 AND
2416 ON ACTIONS BROUGHT BY
UNITED STATES FOR BENEFIT
OF INDIANS
AND ACTIONS
BROUGHT BY INDIVIDUAL IN-

pared the following which evehope
simplifies the provisions of the Act.
rTheprovisions of the Act of July

tribes which seek any of the remedies
specified in the Act. The Act does not apply to suits. brought by tribes or individuals without the assistance of the
Federal Government, but such suits, unless; they are to quiet title to trust or

specified remedies.

18, 1966, 28 U.S.C. §§ 2415 and 2416,

limit the time in which the United
DIANS OR INDIAN TRIBES
States may institute litigation seeking those remedies specified in the
Indian
Lands: Generally Indian Act. In our view, the limitations apTribes: Generally-Indianis:
Civil ply to suits brought by the United
Jurisdiction
States on behalf of individual IndiThe provisions of the Act of July 18, ans or an Indian tribe (or where
the United States Attorney acts as
1966, 28 U.S.C. §§ 2415 and 2416, limit
the time in which the United States may plaintiff's, counsel for the individual
file suits on behalf of Indians and Indian
or tribe) if the suits seek any of the
The Act does: not cover suits
brought by tribes or individuals
without the assistance of the United
States. Since, however, Indians can

restricted land, are subject.to the statute

no longer rely on the immunity of
the United States from statute of
limitation .defenses, the Act indiM-36861
Ferutary 02, 1973
rectly affects the filing of such actions because they would be subject
OFFICE OF THE SOLICITOR to those limitations applicable genINPIAN AFFAIRS,
erally, except in cases to quiet title
to trust or restricted lands.
of limitation applicable generally.

January

20, 1972

To: ALL REGIONAL SOLICITORSALL FIELD SOLICITORS.
SUBJECT:

28 U.S.C.

§§2415 and

- i
Questions concerning the effects
V2416.-

of

§§2415

;:The

are specific cate-

(1) ACTIONS.:FOR DAMAGES
FOUNDED;
ON A
NTRACT, EXPRESS OR IMPLIED-SIX
YEARS.

and 2416 of Title 28 on

actions brought by the- United
States for the benefit of Indians and
on actions brought by Indian individuals or tribes have from time to
time been presented to this office.
For the guidance of the BIA offices which you serve, we have pre-

following

gories covered by the Act which we
believe relevant to Indians. The
statutory period begins to run as of
the date f the Act or on which the
action accrues, whichever is later.

This provision would cover situations where the government would
seek monetary compensation rather
than cancellation, rescission, or spe-

-
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actions for damages. It therefore
has no effect whatever on'actions by
the United States seeking to enjoin
interference with the violation of
(2) ACTIONS FOR DAMAGES Indian treaty rights: or other rights
RESULTING FRlOMf TRES- granted-to Indians by federal statPASS OR FIRE ON IN:DIAN utes. Thus action's to protect Indi-.
LANDS-'SIX YEARS.:
an hunmtingand fishing rights or to
This provision does not cover ac- prevenit, the impositionj of State
ionl over "Indiani country
tions to quiet title to Indian lands
are
unaffected.
Water rights are conand there is. still no limitation on.
sidered
to
be
real. property and,
such actions. Thus, for exam ple, distherefore,
an
action
to determine the
putes involving boundaries and ac7
amount of water reserved for a tribe
creted land would still be viable.under Winte rs doctrine is similar
(3) ACTION FOR CONVER- to a quiet title proceeding and not
SION OF PROPERTY OF subject, to theS-provisions of 23

cific performance of a contract. We
believe the term "contract" couldbe
fairly construed to include a lease.

THE UNITED STATES-SIX

U.S.C.

§§2415 and 2416. An action

for damages for a takifig of Indial'0
water would appear to be' subject to
Since actions for conversion lie the Act but we do not believe that
only with regard, to. personal -prop-: the cause of action would accrue un-,
erty, this provision has no effect on til there is a judicial determination
the Indian. cases normally handled of theamount ,of water vested in the
by the Government..
tribe, particularly in light of 28>
U.S.C. §2416(b) excluding from
(4) ACTIONS TO RECOVER
the statute all periods in which facts
DAMAGES FOR TORTS material to the right of action are
OTHER THAN THOSE LIST- not, and reasonably could not be,
ED IN (2) AND (3) ABOVEknown to the United States.
THREEf YEARS.
The statute has no effect on the
Since category (2) covers realty right of individual Indians or tribes
cases, fewIof the tort cases handled to sue the United States but in such
by this office would fall within the a suit the United States could assert
three-year limitation. We also note defenses and counterclaims which
that a plaintiff often has a choicebe- would be barred if the United Statestween an action in tort or an action were asserting the claims as a plainbased on a contract.and that the lat- tiff.
ter has a six-year statute of limitaIf individual Indians or a tribe
tions.
were to institute litigation, they
The scope of the Act is limited to -would be subject to the'statute of
YEARS.
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limitations applicable to the general
public except with respect to actions
to quiet title to trust or restricted
lands (if the statute were permitted
to run in such cases it would conflict
with federal statutes prohibiting
alienation of Indian lands).
If the United States defends a
suit brought against an individual
Indian or tribe, the statute permits
claiis otherwise barred to be asserted as a defense, counterclaim, or
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authority of the Bureau of Indian
Affairs to issuetreaty fishing identification cards pursuant to 25 CFR
256.3to members of the Muckleshoot
Indian Tribe of the Muckleshoot
Reservation in the State of Wash-

ington.

The Muckleshoot Indian Tribe is
an existing federally recognized
tribal entity that is a political suecessor in interest of some of the Indian tribes or bands which were
offset.
parties to the Treaty of Point Elliott executed by the United States
1VILLIAMI
A. GERSHUNY,
and a number of tribes and bands on
AssociateSolicitor.
January 22, 1855, ratified by the
Senate on March 8, 1859, and proTREATY STATUS OF THE DIUCKLE- claimed by the
President April 29,
SHOOT INDIAN TRIBE OF THE
1859,12 Stat. 927. Article of that
IMUCKLESHOOT RESERVATION,
treaty secures certain fishing rights
to the Indians who were parties
Indians: Hunting and Fishing
thereto.
The Muckleshoot Indian Tribe is an existThe Secretary of the Interior ising federally recognized tribal entity that
is a political successor in interest of
some of the Indian tribes or bands which
were parties to the Treaties of Medicine
Creek, 10 Stat. 1132, and Point Elliott,
12 Stat. 927, and therefore the tribe
possesses off-reservation fishing rights.
E-36862

Feb'ary 2, 1973

OFFICEOFTHE SOLICITOR
INDIAN AFFAIRS.
JuZy27,1972
To: CoLruISSIONER Or INDIAN AFFAIRS.
SUBJECT:

TREATY STATUS O THE
MUCImESHOOT INDIAN TRIBE OF

sued 25 CFR 256.3, effective Aug-

ust 14, 1967, as part of a regulation
whose purposes included:
(I) To assist in protecting the offreservation non-exclusive fishing rights
which are secured to certain Indian
tribes by their treaties with the United

States:
X,

*

*

.*

:*

(6) To assist the states in enforcingtheir laws and regulations for the management and conservation of fisheries
resources in a manner compatible with
the treaties of the United States which
are applicable to such resources. [25 CFR
256.1(a) (1) and (6)].

This section of the regulation provides that the Commissioner of InTIIE MIVUCKLESHOOT
RESERVATION.
dian Affairs shall arrange for the
By memorandum of July 26,1972, issuance of an appropriate identiyou requested a legal opinion on the ficationcard"to any Indian entitled

-22291

TREATY STATUS OF THE
II

OF THE
*I

MUCKLESHOOT

INDIAN TRIBE
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MUCKLESHOOT RESERVATION
February 22, 19713

thereto" and further provides that
such card shall be "prima,facie evidence that the authorized holder
thereof is entitled to exercise the
fishing rights secured by the treaty
designiated thereon." The Commissioner may cause federal cards to be
issued for this purpose or may authorize issuance of cards by proper
tribal authorities. To be valid for
this purpdse a tribal card must be
countersigned by an authorized
officer of the Bureau of Indian Affairs certifying that "the person
named on the card is a member of
the tribe issuing such card and that
said tribe is recognized by the Bureau of Indian Affairs as having
fishing rights under the treaty specified on such card." The regulations
contain further provisions regarding use of the card as a prima facie
Teliable means of identifying to federal, state or tribal enforcement
officers those persons who are en-

titled to exercise fishing rights secured to Indians by federal treaties.
Ever since such cards were first
issued, the Portland Area Director
of the Bureau of Indian Affairs has.
included the'Muckleshoot Tribe as
one of the tribes whose members
are entitled to be issued them, and
as of March 17, 1972, 72 cards had
been issued to members of that
tribe. The' earlier of these cards
specify; the Treaty of Medicine
Creek -as the treaty by which the
fishing rights of the' holder were
secured. Later cards for this tribe
specify the Treaty of Point Elliott.
You advise that agencies of the

State of Washington have Iquestioned the entitlement of the Muckleshoot Tribe and its members to offreservation fishing rights under any
federal treaty, and hence, have questioned whether BIA may lawfully
issue or authorize the Muckleshoot
Tribe to issue such identification
cards to members of that tribe. You,
therefore, ask us to advise you as
to .the status of the Muckleshoot
Tribe and as to your authority in
this respect.
The Muckleshoot Indian Tribe is
a federally recognized tribe of Indians to whom fishing rights are se-

cured under the Treaty of Point Elliott, and also to some extent under
the Treaty of Medicine Creek, 10
Stat. 1132. The tribe continues to
possess those rights today and may
authorize its members to exercise
them, subject to such terms and conditions as the tribe may, lawfully
impose upon its members in accordance with its constitution and bylaws, and subject further to stich
reasonable and necessary conservation requirements as the State of
Washington may lawfully impose
in accordance with applicable federal court decisions regarding state
authority to regulate exercise of
this federally secured right. Accordingly, your authorization for issuance of treaty identification cards to
members of this tribe is proper and
required by the Secretary's regulation.
The Muckleshoot Indian Tribe of
the Muckleshoot Reservation is organized pursuant to the Indian Re-
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organization Act of June 18, 1934, officialrecords of the Department of
§ .16,.48 Stat. 984, 98.7; 25 U.S.C. the Interior, extending over-the last.
§ 4T (1970). The treaty rights of 115 years. See e.g., letter of Janu-.
tribes which reorganize under that -ary19, 1857, from George IV. ManyAct :are expressly preserved by the.. penny, Commissioner of Indian AfAct of June15,
1935, § 4, 49 Stat.
fairs, to Secretary of the Interior
378; 25 U.S.C. §4T8b (970). Tie. Robert McOlelland requesting apterm "tribe" is defined by §19 of the proval of Governor Stevens' recomIndian Reorganization Act (48 mendation for establishment of the.
Stat. 988; 25 U.S.C. §479 (1970))
Muckleshoot Reservation. (which
as including "the Indians residing derivedlits name from the prairie.
on one reservation."' Thus, the In-. on which it was located, not from
dians residing on the Muckleshoot the Indians who were to be placed
Reservation at the time they voted thereon). The reservation was to be
to reorganize under the Indian Re- established pursuant to the Presiorganization Act were authorized to dent's authority under Article 6 of
establish a reorganized tribal en- the Treaty of Medicine Creek (the
tity, to adopt a name for that entity, only western Washington, treaty
and to do so without abrogating or which had been; ratified, at that
inpairing any, rights guaranteed time). That Article gave the Presiunder existing treaties with such dent authority to remove the In-;
Indians
0
.
:
dians from locations established as.
There is no question but that the reservations by Article: 2 of that
Indians who were placed upon the treaty to such other suitable place
Muckleshoot Reservation commenc- or places within Washington] tering around 1857.when the reserva- ritory as he may deem fit" and to
tion was established by the Execu- "consolidate them with other
tive Order of President Pierce of friendly tribes or bands." Identical
January 20, 1857, were Indians who authority had also been agreed to
were parties to the Treaty of Point by the Indians who were parties to
Elliott and the Treaty of Medicinie the Treaty of Point Elliott. (ArtiCreek. The reservatioii has been con- cle 7 thereof), and became effective
tinuously maintained for those In- when that treaty was ratified and
dians and. their descendants since proclaimed in 1859.
that time. The historical facts on
Pursuant to authority of those
this matter have been described with two treaties Indians from the Green .
considerable thoroughness by an ex- and White Rivers areas, who constipert anthropologist ired by the tuted bands that were parties to the
United States in colnection with re- Treaty of Point'Elliott, as well as
cent and pending litigation involv- some up-river Puyallup Indians
ing the treaty fishing rights of who were party to the Medicine
Muckleshoot Indians, as well as in Creek Treaty, were removed to and
the annual reports of the Commis- consolidated on the' Muckleshoot
sioner of Indian Affairs and other Reservation.
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Later, but still early, examples of the: consistent position of this De-:
officialrecognition of the foregoing partment that the vast majority of
facts and the treaty status of the 'the Indians placed on the MuckleIndians of the Muckleshoot Reser- shoot Reservation were White and
vation (whom the Government sub- Green River Indians who were
sequently referred to. as "Muckle- identified in the preamble to the
shoot Indians" from the name of the Treaty of Point Elliott as the
reservation on which they had been Skopamish, Stkamish, and Smullocated) are found in tlhe "Report of kamish Bands of the Duwamish Inthe Commissioner of Indian Affairs dians.. The remaining Indians
to the Secretary of the Interior" of placed upon the Muckleshoot Res1860 ("White River has a large trib- ervation were from tribes or bands
iutary, called Green River, and be- that were parties to the Medicine
'tween these two streams, seven miles Creek Treaty.
Since the fishing rights provisions
from the fork is the Mucklechute
Reservation. This reservation is se- of the two treaties are essentially
cured to the Indians, parties to the icentical,.it is our view that the contreaty of Medicine Creek, but is not solidated groups of Indians placed
in the territory ceded by them, has ilpomithe Muckleshoot Reservation
'never been occupied for their use band now reorganized: under the
-** *.On the other hand, it is in the name of "The Muckleshoot Idian
limits-of the territory ceded by the Tribe of the Muckleshoot Reserva'tretyr of Point Elliott. The'Indians :tion" pursuant to 25 U.S.C. § 476
living there, and in the vicinity, are (1970), presently retain a treaty:parties to thattreaty y * * " at 193), secured right to,fish at the usual and
186-7 ("The Point Elliott Treaty accustomed: places of the villages
* 8*consists of theTtn-la-lip, Surin- and bands that were removed to that
mish,, Lnmmi, Post [sic] Madison, reservation.
-and Muckleshoot Reservations," at
The Secretary of the Interior and
30),.1870 (at page 17), 1871 "(The his delegates are: charged in broad
-reservations under this treaty [of terms with the functions, duties and
Point Elliott] are. Tulalip, Port 'obligations to execute the' Federal
Iadison, Lummi,
L
SSurnomish,and guardianship of the Indians and the
Muckleshoot ***" at 272) and.1872 management of Indian Affairs.. 25
"(The D'Wamish and other allied U.S.C. § 2 (1970) ; 43 U.S.C. § 1457
tribes number 3600 and have five (1970); Reorganization Plan 3 of
reservations, containing in all41,716 1950,64 Stat. 1262,43U.S.C.§1451
acres, set apart by treaty made with "(1970),note following. The regulathem in 1855 * * * at 60-.)
tion providing for the issuance of
. The extensive, thorough research treaty fishing identification, cards
,of Dr. Barbara Lane, the anthro- was issued pursuant to the authority
pologist referred to above, conforms of 25 U.S.C. § 2 (1970). Exercise of
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all appropriate powers to execute
what has been called the Federal
guardianship of the Indians has
been many times sustained without
any additional specific statute au-
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day payments were to be made to,
the Indians, referred to R.S. 441
and 463 to R.S. 2058, defining thegeneral duties of the Indian agentsand to R.S. 2149 as to removal of

thorizing the particular action. In persons from Indian reservations,.
Armstrong v. United States, 306F. and said (p. 838)
2d 520 (10th Cir. 1962) the court

said(p. 522):
The United States by' virtue of its
status as-guardian, is responsible for the
protection of the Indians on a reservation
so long as they are wards of the government. United States v. Sandoval, 231 U.S.
28, 46, 34 S. Ct. 1, 58 L.Ed. 107; Choctaw
Nation v. United States, 119 U.S. 1, 27,
7 S. Ct. 75, 30 L.Ed. 306; United States v.
Kaganta, 118 U.S. 375, 6 S. Ct. 1109, 30 L.

Ed. 228, Congress has provided: "The
Commissioner of Indian Affairs shall,
under the direction of the Secretary of
the Interior,'and agreeably- to such. regulations as the President may prescribe,
have the management of all Indian affairs
and of all matters arising out of Indian
relations."

Rev,

Stat.

§ 463

(1875),

2.5

U.S.C.A. § 2. This statute furnishes broad
authority for the supervision and management of Indian affairs and property
commensurate'with the obligation of the
United States. United States v. Birdsall,
-.

233 U.S. 233, 34 S. Ot. 512, 58 L.Ed 930;

United States v. Ahtanuin Irrigation
Dist., 9 Cir., 236 F.2d 321, cert. denied,
352 U.S. 988, 77 S. Ct. 386, 1 L.Ed.2d 367;

No other statute imposes any limitation
applicable here upon the exercise of the
authority so given to the Commissioner.
and upon this record it cannot reasonably
be doubted that the [Clommissioner, in
giving to the superintendent the direction
before named, acted with the approval of
the Secretary of the Interior.
* [Citations omitted]
In our opinion the very general language of the statutes makes it quite

plain that the authority conferred upon
the Commissioner of Indian Affairs was
intended; to be sufficiently comprehen*sive to enable him, agreeably to the laws
of Congress and to the supervision of the
President and the Secretary of the Interior, to manage. all Indian affairs, and
all matters arising out of the Indian
relations, with a just regard, not merely
to the rights and welfare of the public,
but also to the rights and welfare f the
Indians, and to the duty of.care and protection owing to them by reason of their
state of dependency: and tutelage.

Illustrative of the same approach

is United States v..Blirdsali, 233

U.S. 223 (1914) , holding that, despite the' absene of written rule or
regulations athorizing the Commissioner to make recommendations
United States e ret. West v. Hitchcock,
concerning sentences for convictions
205 U.S. 80, 84, 27 S. Ct. 423, 51 L.Ed.
of violation of the lawvs covering
718*
liquor
traffic with thE. Indians,
Justice Van Devanter, then Cirto influence action in the
bribery
cut Judge, in Raznbow v. Y7oung,
making
of such recommendations
F161
. 835 (8th. Cir. 1908), when
was
a
violation
of the statute pmsustaining the authority of the Seeretary of the Interior to exclude ishing bribery to. influence official
collectors from a reservation on the action. And in Parker, Supt. Five
United States v. Anglin d Stevenson, 10

Cir., 145 F.2d .622, 628, ert. denied, 324
U.S. 844, 65 S. Ct. 6378, 89 L.Ed. 1405;
Rainbow v. Yoing, 8 Cir. 161 F. 835. See
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Civilized Tribes v. Richard et al.,
Admors., 250 U.S. 235 (1919), as to

supervision of lease income of restricted Indian lands, Justice Van
Devanter briefly remarked (p.
240):
In the absence of some provision
to the contrary the supervision naturally
falls to the Secretary of the Interior.

*

most unpardonable ignorance on the subject. Whilst the great outlines of its
movements may be marked out, and limitations imposed on the exercise of its
powers there are numberless things
which must be done, that can neither be
anticipated nor defined, and which are
essential to- the proper action of the

government. *

In Federal Indian Law (1958

Rev. Stat. §§ 441, 463.

Ed.), these basic principles are

See also United States ex rel West

summarized

States v. lMacdaniel, 10 U.S. (7
Pet. 1) 376, 380 (1833), that (pp.
14-15)

the issuance of 25 CFR 256.3 was

(p. 49)

as follows:

"Federal administrative power over
v. Hitchcock,
205 U.S.
80, 85
Indian
affairs, vested in the Secre(1907) ; f. Catholic Bishop of A/estary
of
the
Interior, is virtually allquatlly v. Gibbon, 158 U.S. 155, 166
inclusive."
(pp. 51-52) "* * * Dis(1895); United States v. Barnsdall
cretionary
power
to act in situations
Oil Co., 127 F.2d 1019, 1021 (C.A.
provided
for, often
not
specifically
10, 1942).
is
lodged
in
the
Secretary."
In Rainbow, supra, Justice Van
In conclusion, we advise you that
Devanter had quoted from United

A practical knowledge of the action of
any one of the great departments of the
government, must convince every person
that the head of a department, in the
distribution of its duties and responsibilities, is often compelled to exercise his
discretion. He is limited in the exercise of his powers by the law; but it
does not follow that he must show a
statutory provision for every thing he
does. No government

could be aidminis-

tered on such principles. To attempt to
regulate by law the minute movements
of every part of the complicated machinery of government, would evince a

all authorized exercise of the Secretary's duties and obligations of
Federal guardianship of Indians
and management of Indian affairs,
and that the authorization for issuance of treaty fishing identification cards to members of the
Muckleshoot Indian Tribe is obligatory under such regulations because
that tribe has fishing rights secured
by the Treaties of Point Elliott and
Medicine Creek.
WILLIAMif

A. GERSHUNY,

Associate Solicitor.
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Decided March 19, 197-3
Appeal from a decision of Chief
Adrninistrative
Law Tudge Hom,
dated October -4, .1972, dismissing a
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behalf of- amicus curiae, Bituminous
Coal Operators' Association.

OPINION BY THE BOARD*
INTERIOR BOARD OF MINE
OPERATIONS APPEALS
On February 3, 1972, a civil pen-

alty proceeding was initiated by the
Bureau of Mines (hereinafter Bureau) pursuant to the provisions of
section 109 of the Federal Coa]
-section 109(a) (1) of the Federal Coal Mine Health and Safety Act of 1969
-Mine Health and Safety Act of 1969. (hereinaftert the Act).'. The -pro-

,civil penalty assessment proceeding
(Docket No. HOPE 72-200-P) initiated against Affinity Mining Company
-by the Bureau of Mines pursuant to

cedural andifactuM.

Affirmed as modified.

Tederal Coal Mine Health and Safety
'Act of 1969: Penalties: Penalty
.Against Operator
IMorethan one person may fall within the
Aet's definition of "operator," but the
proper party to be held liable for penalties
is the operator responsible for the violations and liable for the health and safety
of its employees even though such opera-

tor is an independent contractor.
Federal Coal Mine Health and Safety
Act of 1969: Penalties: Penalty
Against Operator
'The Bureau of Mines has the initial discretion in serving orders and notices;
-however, sinee the question of the responsible operator is a factual determina-tion, the Bureau's discretion must be subject to and withstand the scrutiny of
administrative review.

background is

adequately. set. forth. in the decision
of the Adinistrative Law Judge at
2 IBMA'63.2 Anappeal 1othat dec1-

sion was filed by the,-Bureau. on
October 24, 1972. On November 9,

1972, Bituminous Coal Operators'
Association (hereinafter BCOA)
petitioned for leave; to participate
as amicus curiae which was granted
by Order of the Board'dated&November 15, 1972.Timely briefs'were
filed by all of the parties, 'including
Affinity Mining Company (herein"
after Affinity), and upon the
Board's own motion oral argument
was ordered on January 9, 1973, and
held January 26, 1973.

Contentions of- the Parties

Associate Solicitor, J. Philip Smith,

' The Bureau contends (1) that Affinity is the proper party to the

Assistant

proceedings as the one and only op-

APPEARANCES:
Solicitor,

Robert

W.

Madison

Long,
McCul-

loch, Trial Attorney, in behalf of the
appellant, U.S.. Bureau of Mines;
'Thomas E. Boettger, Esquire, in behalf of appellee, Affinity Mining Company; Lynn P. Poole, Esquire, in

erator of the coal mine; and (2) in
83 stat. 742-§04, 330 U.5C.
. .
Thb Judge's decision foliows at 2 iBAIA 63,
8
80 ID. 231.
1iP1,

9-173,

§§801-960 (1970).

80 I.D3. No. '3
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the alternative, that if both Affinity
and Cowin are "operators" of the
mine, then the Bureau should have
the sole discretion to choose whether
to proceed against one or the other,
or both, in a civil penalty proceeding; and (3) an independent contractor performing work in a coal
mine is not an operator but an
"agent" of the operator for purposes of civil penalty liability under
the Act.
Affinity contends that a coal company, although it may be an operator, should not be held responsible
in-a civil penalty proceeding under
the Act for the violations of an
independent contractor who is also
an operator.
BCOA argues that an independent contractor should be held solely
responsible for its own violations of
the Act committed in areas of a
coal mine under its control and that
there is no basis or legal justification
for application of a primary-secondary liability 4 for civil penalties as
alluded to by the Chief Judge.
Discussion
This Board agrees with the result
reached by the Chief Judge dismissing the proceeding against Affinity,
and the decision will be affirmedto
that extent. However, in the course
of his opinion, the Judge, by way
of dicta, suggested that Affinity
might have some secondary liability
to pay penalties. Although the
Section 3(e) "agent" means any person
charged with the responsibility for the operation of all or part of a coal mine or the
supervision of the miners in a coal mine.
, See Judge's decision, s8ura, at 67 and 80
I.D. 234, 235.
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Judge found it unnecessary o resolve this issue, the Board is com-

pelled to disagree with this thesis.
A doctrine of primary-secondary
liability the Board feels is erroneous
and unjustified, and the following
discussion is directed to that area of
disagreement with the Judge's decision.

We cannot accept the Bureau's
contention that for each coal mine
there can be but one "operator" and
that the common law status of "independent contractor" has been abrogated by the Act. The Bureau con-,
tends that an independent contractor falls under the definition of
"agent" and tus by inference cannot also be an "operator." We cannot agree. The legislative history of
the Act describes mine foremen and
superintendents as agents of the
operator thus supporting the common law theories of agency adopted
-in section 3 (e) of the Act.
To give true meaning to the expressions of the Congress we consider that the term "operator" must
be read together with responsibility
for'health and safety of employees
(miners, workers). Therefore, while
more than one person may fall technically within the definition of "operator," only the one responsible for
the violation and the safety of employees can be the person served

with notices and orders and against
whom civil penalties may be assessed.

3

5 Committee on Education and Labor, House
of Representatives, 91st Cong., 2d Sess., Legislative History Federal Coal Mine Health and
Safety Act (March 1970) at 44.
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We cannot agree that there can be
a more or less offending party. Inherent in the Act and its definitions
is the concept of liability of an operator for violations of safety standards. While we concede that in this
case both Affinity and Cowin technically fall within the definition of
"operator," the proper party to be
held liable for penalties is that operator responsible for the violations
and liable for the health and safety
of its employees. Under the facts of
this proceeding, Cowin as an "independent contractor" was responsible
for the operation and was responsible for the safety of its workers.
We do not intend by this decision

NO.

5 MINE

view. The choice of a proper party
is an inherent responsibility of en-;
forcement which cannot be renounced by administrative fiat.

ORDER
WHEREFORE, pursuant to the
authority delegated to the Board
of Mine Operations Appeals by the
Secretary of the Interior (43 CFR

4.1(4)-), IT IS HEREBY ORDERED that the Chief Judge's decision of October 4, 1972, granting
the Motion to Dismiss the proceed-

ing IS AFFIRMED.
C. E. ROGERS,JR.,

Chain. an.

to imply that an operator such as
Affinity would be immune from lia-

bility for assessment of penalty
where it materially abetted violations of its independent contractor

DAVID DOANE,
. femnbber.
JAMES

(Cowin), or actually committed
such violations through a princi-

pal-agent relationship. This is a
factual determinationto be made on
a case-by-case basis, but, in any
event, not present in the instant

M. DAY,

Ex-Offio
2 IBMA 63

I

lember.

October 4. 1972
DECISION

Statmenft of Cae.

assessment

On February 4,1972, the Bureau
of Mines filed a petition for the
assessment of civil penalties against
respondent, Affinity Mining Company, for alleged violations of the
Federal Coal Mine Health and

proceedings. Certainly the Bureau
has the initial discretion in serving

Safety Act of 1969, 30 U.S.C. § 801
et eM. (1970).

orders and notices. However, since
the question of- the responsible
operator is a factual determination,

The petition was filed pursuant
to section 109 of the Act, 30 U.S.C.
§819 (1970), which provides in
part as follows:

proceeding.

In light of the foregoing holding,
we must also reject the Bureau's
alternativeargumentthat it has unlimited discretion to choosebetween
operators in penalty

this discretion is not unlimited and
must be subject to and withstand
the scrutiny of administrative re-

Sec. 109.(a) (1) The operator of a coal
mine in which a violation occurs of a
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mandatory health or safety standard or
who violates any other provision of this
Act * * * shall be assessed a civil pen-

alty by the Secretary [of the Interior]
which penalty shall not be more
than $10,000 for each such violation.
.In determining the amount of the
jpenalty, the Secretary shall consider the
-operator's history of. previous violations,
the appropriateness of such penalty to
the size of the business of the operator
charged, whether the operator was negligent, the effect .orjthe operator's ability
to continue in business, the. gravity of
the violation, and the demonstrated good
faith of the operator charged in attempting to achieve ripid compliance after
notification of a violation.
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coal mine inspector Thomas Allanion, who issued the withdrawal

or-

der. Respondent called as its sole
witness John

W. Cook, mine ac-

countant for respondent.
At the conclusion of the. Bureau's
case, respondent moved that the petition be dismissed on the ground
that Cowin was not an agent of respondent or subject to its direction,
supervision and control and that the
petition should have been directed
to Cowin. The motion was taken
under advisement. (Tr. 54-55.)

Issue.
The petition alleged violations of
The basic issue presented here is
30 CFR 75.200 and 75.1400 as set whether respondent should be subforth in orderl of x-ithdrawal No. 1, ject to the assessment of civil penissued on December 21, 1970. The
alties for the violations charged
order named "Affillity Coal Com- here, assuming that the violations
pany" as the operator of the mine.' occurred.
Respondent filed an answer asFactual Circumstances;
serting, inter alia, that the order
Before considering the legalIquesconcerned practices of the Cowin
tions
involved, it is necessary to conConstruction Company at the time
sider
the factual circumstances presand that respondent had no ement.
The
pertinent acts are not
ployees of its own at the mine. In its
disputed
and
I find them to be as
prehearing statement respondent
follows:
elaborated its position, asserting
The Keystone No. 5 mine is lothat Cowin was an independent contractor performing work for re- rated. on. land eased by.Affinity
spondent and that it was not an from Pocahonitas','Land Corpoagent .of respondent; therefore ration. The mine was originally
respondent was not liable for the opened by the LilIybrook Coal
Company. It was shut down in 1958
violations. charged.
A. hearing was held at Charles- and sealed.in 1970. At that time a
.

tons West Virginia, on May 9, 1972,

at which the Bureau and respondent were represented by counsel. The

Bureau called as a witness Federal
1The name "Affinity Coal Company" was
used in error; the proper name was "Affinity
Mining CompaRy."

1200-foot slope had been driven
from the surface to the No. 4 seam

and that seam had been iined.
In 1970,.Affinity obtained State
permits to reopen the mine for the
purpose of developing a new coal
seam, the No. 3, lying under the
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No. 4 seam. Affinity contracted with

Cowin & Company, Inc., on October 13, 1970, to extend the slope
from the No. 4 seam into the No. 3
seam. On December 21, 1970, when

the withdrawal order was issued,
the slope had been driven a dis-

tance of 35-40 feet. The ultimate
length of the slope was to be 600
feet. Eighteen men were employed
to drive the slope, six men working
on each of three shifts per day.
All 18 men were employed by
Cowin. Their work was directed by
Edward Stamper, superintendent
for Cowin. Affinity had no employ-
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transport the rock removed to the
surface. The car was also used to
transport the men.
On December 21, 1970, when Inspector Allamon visited the mine, he
found loose brows, or areas of loose
materials, in the roof of the slope.
The roof was being bolted only in
accordance with directions from the
foreman to the men; there was no
approved roof control plan. The
hoist had no overwind control, the
hoisting equipment was not examined daily, and the mine car had no
safety catches or runaway protective devices. For these and other
reasons Inspector Allamon issued
an order of withdrawal pursuant to
section 104(a) of the Act, 30 U.S.C.

ees working underground at the
time or on the slope project. Affinity
did employ William Mabe as overseer engineer for the entire project § 814(a) (1970).
of reactivating the mine. His duties
All the conditions described in the
were to oversee the planning of the order pertained to the new slope bemine, the construction of the clean- ing driven to the No. 3 seam. The
ing plant and outside facilities, withdrawal order did not concern
and the installation of adequate the old slope from the surface to
ventilation facilities for the slope the No. 4 seam. Consequently, any
project. The No. 4 seam was utilized subsequent reference in this decifor ventilation. Specifically, with sion to the "slope" means the new
respect to the slope project Mr. slope.
Mabe's function was to approve
As stated earlier, the order named
necessary design changes and the Affinity as the operator but the orcompleted project. He had no direc- der was served on Mr. Stamper. The
tion of the work force employed by order was modified on December 24,
Cowin. Such direction and super- 1970, and later dates and was fivision were exercised solely by nally terminated on February 25,
Mr. Stamper. The two men did have 1971.
side-by-side trailer officesat the site.
In December 1970,the slope to the Applicable La-t.
Section 109(a) (1) of the Act proNo. 3 seam was being driven at an
18 degree pitch. Air hammers were vides that the "operator" of the
being used to drill holes in the solid mine in which a violation occurs
rock. An open type steel mine car shall be assessed a civil penalty.
with a hoisting rope was used to "Operator" is defined in section 3
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802 (1970),

(d) "operator" means any owner,
lessee, or other person who operates,
controls, or supervises a coal mine;
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that work was completed according
to plan. This is arguably supervision in a broad but not unreasonable
sense.

As to whether an operator, in this
liberal
sense, is subject to civil penSection 2 defines ''coal mine" as
alties
for
violations committed by
follows:
those not under its direct control, it
(h) "coal mine" means an area of land
and all structures, * * * shafts, slopes, is to be noted that section 109(a) (1)
does not limit the imposition of civil
tunnels, excavations, and other property,
penalties to an operator whose
real or personal, placed upon, under, or
above the surface of such land by any
agents or employees commit the
person, used in, or to be used in, or re- violations. Section 109(a) (1) states
sulting from, the work of extracting in
that liability is fastened on "[tIhe
such area bituminous coal * *
operator of a coal mine in which a
The definition of "operator" is es- violation occurs." No causal connecsentially the same as the definition tion is specified as a requirement
of that term in the legislation as it for imposing a penalty. In fact, the
was introduced in the Senate and legislative history of section 109
passed by that body.2
suggests a Congressional intent to
Commenting on that definition impose absolute liability. The conthe Senate Committee said:
ference report on section 109 stated:
The definition of an "operator" is designed to be as broad as possible to inelude any individual, organization, or
agency, whether owner, lessee or otheri'vise, that operates, controls, or superrises a coal mine, either directly or indirectly.

S. Rep. No. 91-411, 91st Cong.,

1st sess. 45 (1969).

2. The Senate bill provided that, in determining the amount of the civil penalty
only, the Secretary should consider,
among other things, whether the operator
was at fault. The House amendment did
not contain this provision. Since the con-

ference agreement provides liability for
violation of the standards against the
operator without regard to fault, the

Viewing the general language of
the definition in this broad sense, it conference substitute also provides that
Secretary shall apply the more apcould be argued literally that Af- the
propriate negligence test, in determining
finity supervised the Keystone No. the amount of the penalty, recognizing
5 mine, which would include the that the operator has a high degree of
new slope being driven in it, and care to insure the health and safety of
therefore that it was an operator of persons in the mine. H. Rep. No. 91-761,
Cong., st sess. 71 (1969) ; (Italics
the mine. While Affinity did not di- 91st
added).
rect or control the day by day work
This broad extension of liability
of the men driving the slope, it apsuggests
that the traditional relaproved design changes and saw to it
tionships of principal-agent, employer-employee, and contractor2 The only difference is that the Act uses
the phrase "who controls" whereas tihe bill
independent contractor are not to
before the Senate said "who * * * has condetermine who is to be liable or not
trol of."
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liable for violations of safety stand- * Because Cowin was directly and
ards occurring in a coal mine.
primarily, if not exclusively, reEven though these considerations sponsible for the violations that aspoint to the conclusion that Affinity sertedly occurred,I believe that it
may properly be held to be an oper- should have been the target for an
ator of the. Keystone No. 5 mine, assessment of civil penalties instead
which necessarily includes the new of Affinity. Assuming that either
slope in which violations are ascould be held liable as an operator
sumed to have occurred, and is
of the mine, I do not think that
therefore liable for those violations,
be sought against
I do not find it necessary to reach sanctions should
party. For that
less
offending
the
that conclusion. The reason is that
the proceedthat
I
conclude
reason
whatever doubt may exist as to
whether Affinity was on Decem- ings against Affinity should be
ber 21, 1970,the operator of the mine dismissed.
Accordingly, the motion of reso far as the new slope was conto dismiss the proceeding
spondent
but
that
question
is
no
there
cerned,
and the proceeding is
is
granted
as
Cowin,
that
I
find
was.
Cowin
an independent contractor, is in no ordered dismissed.
different posture from the CentenERNESTF. ibM,;
nial Development Company, an in- Chief Admintrative Law Judge.
dependent contractor engaged in
sinking a shaft for Island Creek
OON
APPEAL OF JOHN H.
Coal Company, which was found to
& SONS
be an operator subject to the Act by
Administrative Law Judge Wil- IBCA-815-12-69

liam Fauver in Centennia7Deveop-

ment Company, NORT 71-95
(November 26, 1971). Cowin was
clearly a "person who operates, controls, or supervises a coal mine" to
the extent that the new slope was
concerned. It was performing the
work in that slope with its own
employees. It had the obligation to
see to it that the roof was safe and
that the hoisting equipment, which
it was operating, was safe. In short,
it was responsible for the conditions
that existed and for such remedial
actions as were necessary to prevent
violations of safety standards from
occurring and to correct violations
that did occur.

Decided March 23, 1973
PSAppeal from Contract No.
Na t c h e z
WASO-NATR-V-63/17,
Trace Parkway Project 3T3: National
Park Service.
]otion for Reconsideration Denied.
Contracts: Disputes and Remedies
Damages: Liquidated Damages-Contracts: Performance or Default: Excusable Delays-Rules of Practice:
Appeals: Burden of Proof-Rules -of
Practice: Evidence
The Board denies a Government motion
for reconsideration where it finds that a

diary entry contained in an exhibit offered in evidence by the Government, to-
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gether with the testimony of a witness
for the appellant created an inference
that the Government was responsible for
an indeterminate portion of a protracted
delay in removing utility poles from the
work area on a.road construction job and.
that the Government failed to rebut such
inference even though information having
a direct bearing on the propriety of liquidated damages assessed for delayed per-

formance-wasapparently within its possession or was more accessible to it than
it was to the appellant. The Board therefore reaffirmed its prior holdings that no
attempt should be made to apportion the

delay between the parties and that the
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the contract work area. The Board
therefore extended 2 the time for
contract performance by the 63 days
for which liquidated damages had
been assessed.

The motion states that the Government would be agreeable to reopening the hearing on this matter
if the Board is not persuaded by the
arguments advanced. As our analysis infra indicates, we have not
-been persuaded that the Board's decision is in. error; nor do we see any

reason why the Government should
be permitted to reopen the hearing
for the purpose presumably of atAPPEARANCES: For appellant, Mr. tempting to show that the facts reRobert B. Ansley, Jr., Attorney at lated to the delay in the removal of
the poles are somewhat different
Law, Smith, Currie & Hancock,
Atlanta, Georgia; for the Govern- from what the Board concluded
ment, Mr..Jstin P. Patterson, Depart- them to be based upon the record
made in the earlier proceedings. The
ment Counsel, Washington, D.C.
motion does not even allege that the
OPINION BY MR. XcGRAW
evidence the Government would ofINTERIOR BOARD OF
fer' in a new hearing was not availCONTRACTAPPEALS
able to it prior to the hearing in
The Government has filed a time- October of 1970.The motion clearly
ly motion for reconsideration of the indicates that the Government is not
portion of our decision dated concerned over the fact that a 63July 31, 1972,1relating to Claim A day time extension.was granted to
in which the Board in effect found
the time extension the Board
that the Government was responsi- actedIIn .granting
under the . authority contained in
in
Clause
5, Termination for Defaultble for an indeterminate portion of
for Delay-Time Extensions of the
the delay resulting from the failure Damages
General Provisions of Standard Form 28-A
to timely remove utility poles from (April 1961 Edition). See Young Associates,
contract time should be extended to the
date the contract was determined to be
substantially complete.

-'John H. Moon & ons, IBCA-815-12-69
(July 31, 1972), 7.9 I.D. 465, 72-2 BCA par.
9601. By letter dated August 11, 1972, the
appellant requested a 60-day extension of
time to submit a motion for reconsideration
involving other aspects of-the decision adverse
to the appellant. Even though the request
was granted and the time was further extended, no motion for reconsideration has
been filed by the appellant.

Inc. v. United States, 18 CCF par. 8, 980
(Ct. C. 1973), a'sg Young Associates, Ic.,
IBCA-557-4-66, 67-2 BCA par. 6676 (November 3, 1967); 69-1 BCA par. 7419 (December 4, 1968):.
sAbsent a showing that the new evidence
to be offered was not readily available prior
to the time the principal decision was
rendered, motions for reconsideration are
properly denied. See, for example, South
Portland, Engineering Compfiany,IBCA-771-469 (January 29, 1970), 70-1 BCA par. 8092.
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the appellant 4 but is disturbed by
the harsh result which it foresees
may come to pass if the basis for the
decision remains unchanged. For
the reasons set forth in some detail
below, we consider the harsh results
which allegedly could ensue from
the Board's decision to be largely of
*achimerical nature. In any event,
mere disagreement with the result is
not a proper basis for reconsideration of the decision.
The Government's motion for
reconsideration is predicated pon
the following seven principal
grounds:
1. The appellant failed to prove
by a preponderance of the evidence
that the Government interfered
zwith or lacecd diligence with respeot to the removal of the poles
ender standards established in such
cases as Davis v. United States, 180
Ct. Cl. 20 (1967) and Ben C.:;Ger-

wick, Inc. v. United States, 152 Ct.
Cl. 69, at 77 (1961).'
4 Government Motion, p. 12.
5
I Asserting that the appellant has the burden of proving the amount of equitable ad-justment in both money and time, the Government cities Bergen Construction, Inc.,
GSBCA No. 1058 (November 20, 1964), 65-1
BCA par. 4554; Coastal Contracting and
Engineering Co., Inc., AJSBCA No. 4835
(July 28, 1958), 58-2 BCA par. 1875; and
'McBride & Wachtel, Governinent Contracts,
See. 28.250 (Equitable Adjustment). We are
fully in accord with the general principles
recognized in the cited authorities. In this
ease, however, the claims asserted under the
Changes Clause were dismissed for lack of
jurisdiction (notes 69, 76 and 77, principal
opinion), and the relief provided by the Board
was under the authority contained in Clause 5
We note that the findings
(note 2, spra).
from which the instant appeal was taken
lists Clause 5 (but not Clause 3, Changes)
among the General Provisions regarded as
"particularly significant in the consideration
and evaluation of the contractor's claims."

4
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In the absence of unusual circuistances this Board has consistently
adhered to the generally accepted
rule that the appellant has the burden of proving the claims asserted
by a preponderance of the evidence
irrespective of whether the appellant seeks additional money 6 or ad-

ditional time. The preponderance of,
the evidence rule has not been
mechanically applied by either the
Court of Claims 8 or the boards,9
however, in cases where the Gov-

ermnent is asserting a claim for
(Findings, note 4 of principal opinion, pp.

4,5.)

. . Hall Construction Company,et al.,
IBCA-465-11-64 (September 26, 1967), 67-2
BCA par. 6597.
Construction Company, IBCA-413
&
R d7
and IBCA 458-9-64 (September 27, 1965),
72 I.D. 385, 393-94, 65-2 BCA par. 5109, at
24,064.
sSee, for example, Austin Engineering Co.,
Inc. v. United States, 97 Ct. Cl. 68, 79
(1942) ; Wharton Green & CO.,Inc. v. United
States, 86 Ct. .Cl. 100, 108 (1937) ; and Sun
Shipbuilding &Dry Dock Co. v. United States,
76 Ct. Cl. 154, 188 (1932) ("The rule is well
settled that where both parties are resppnsible fort the delay in completion of the contract and it is impossible to ascertain the
true balance by setting off one against the
damages can be
other, no liquidated

assessed*

*
Ah).

See Mininar Builders, Inc., GSBCA No.
3430 (July 28, 1972), 72-2 BCA par. 9599;
Lea County Construction Company, ASBCA
No. 13964 (February 3, 1972), 72-1 BCA
par. 9298; Framlaie Corporation, ASBCA No.
14479 (September 21, 1971), 71-2 BCA par.
Hardemaan-Monier-Htcherson,
and
9082;
ASBCA No. 11869 (August 7, 1967), 67-2
BCA par. 6522, at 30,312 ("It is obvious that
the delays to the job did not result from
any one of these causes, but followed from a
combination of them all. We cannot apportion
the delays among the various causes thereof.
The practical effect in this case of whether
or not the time extension should be granted
is limited to whether the respondent may collect liquidated damages. * * * The basic
principle applicable has long been established.
Where the owner prevents performance by
the construction contractor, he cannot collect
liquidated damages for the delay. * *").
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liquidated damages for delayed performance; the evidence indicates
that the Government has been responsible for some portion of the
delay; and the state of the record is
such that the extent to which the
Government and the contractor have
contributed to the concurrent or intertwined delay cannot be determined with reasonable accuracy.
We noted in our principal opinion
the absence of any evidence in the
record indicating that at the time
of the preconstruction conference on
July 11, 1963, either party contemplated that utility poles would present a problem on Project 3T3
(notes 16 and 21).10 According to
appellant's witness Rushing, poles
became a problem when the Government had to obtain more right-ofway in order to build the detour
road in accordance with the plans.
Mr. Caldwell testified, however, that
the removal of the poles became necessary when -the Government
changed its plans as to the point at
which the detour would enter present U.S. Highway 61. In the course
of his testimony Government witness Jordan acknowledged that
there had been a change in the alignment of the road; that the right-ofway was tight; and that if the slope
ratio had not been changed, the Government would have been in near
proximity to or past its existing
right-of-way (note 25). In any
event, it is clear that following the
award of the contract some action
10Except as otherwise indicated, all references to footnotes In the text are to those
appearing in the principal opinion (note 1,
suIpra).
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or actions taken by the Government
contributed to the problems that
subsequently arose with respect to
the poles and that at the time of
bidding the work covered by Project 3T3 neither the contractor nor
his grading subcontractor had any
reason to take into account the extent to which performance would
be affected by having utility poles
within the prism of work.
While the record does not permit
us to find the date upon which the
removal of utility poles became a
factor to consider in proceeding
with the work on the project, the
poles were recognized as constitut-

ing a sufficient problem to warrant
conferences among the parties principally concerned in late December
of 1963, and again on April 15, 1964

(note 49 and accompanying text).
Although the April conference occurred at approximately the midpoint of the 71-day period in which,
according to the appellant, the delays started affecting its cost of operation from minimal to an increasing intensity, the poles were not
removed for over a month thereafter (notes 8 and 53). The key to
why it took so long to accomplish so
comparatively simple a task (note
53) is not revealed by the record.
Except for the cryptic statement in
Rushing's diary for April 17, 1964,
"Mr. Chambers-NPS-told me today that the tel. co. would not move
their line on detour at Hwy. 61 until
paper work was approved" (note
51), the only explanation offeredfor
the protracted delay is Rushing's
testimony-over six years after the
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event-that he recalled the telephone company was insisting upon
being paid in advance for moving
the poles (note 71). Whatever the
reasons, it does not appear that the
resident engineer had much more
information "l as to the underlying
cause or causes of the continuing
delay in removing the utility poles
from the work site than did the
grading subcontractor's superintendent.
According to Rushing's testimony
the months of delay in removing the
utility poles impeded contract performance."1 Government witness
Jordan estimated that somewhere
between 2,000 and 20,000 cubic yards

of the project work.'4 It appears to
be undisputed that the Government
had greater knowledge of the reason
for the delay in the removal of the
poles than did the appellant (note71).

,With respect to the first and principal contention advanced by the
Government, we note the leading
case of Paul C. Helnmick Company,
IBCA-39

(July 31, 1956), 63 I.D.

209, 230-31, 56-2 BCA par. 1027 at
2206 in which the Board stated:
It may be assumed that the ultimate
burden of proving that the Government
did not make every reasonable effort to
make the adjacent danger trees available
is on the contractor. In view of the nature
and duration of the delay, however, the
burden must be regarded as shifting to
the Government to offer some reasonable
explanation of the delay. The record is,
however, devoid of any such explanation.
.*
e As the Government has failed to
offer any explanation of the long and protracted delay, the Board is constrained
to conclude that it did not make every
reasonable effort to secure the danger

of excavation may have been involved in the areas affected by the
poles.' He expressed doubt that
prosecution of the work had been
significantly affected by the delay in
removing the poles from the work
area, however, and testified to the
manner in which the actions of the tree areas adjacent to the special tracts
grading subcontractor's superinten- in advance of the contractor's clearing
dent had contributed to the delays operations. (Citations omitted).?
While the factual situations inThe fact that the poles were not removed
volved in Helmice and in the infor two weeks after the date Mr. Herrin said
stant case are quite different, there
he had been told the telephone lines would
be moved (Government Exhibit "0", 5-1-64)
are some important similarities.'6
casts grave doubt upon the completeness and
In both there was a long and prothe accuracy of the information generally
1

available at the project level with respect to
the poles.
n Notes 9 and 56 of principal opinion and
accompanying text. While Rushing acknowledged that some work could and did proceed
at other locations during the period for which
delay claims for both time and money had
been asserted, he testified that the work went
forward under more adverse conditions than
would otherwise have been the case (note 9,
principal opinion).
13 Tr. 459; note 60 and accompanying text
in principal opinion.

93-74;
notes 58-61 of. principal
14 Tr.
opinion and accompanying text.
63 ID. 368,
'5 Affirmed on reconsideration,
56-2 BOA par. 1096 (October 31, 1956). See
also Cen-Vi-Ro of Texas, Inc., IBCA-718-5-68
and IBCA-755-12-68 (February 7, 1973),
80 I.D. 29 at footnote 96 and accompanying

text.
15See portion of keliick opinion quoted in
text and discussion in Moon decision, note 1,
supra, 79 .D. 499-500, 72-2 BOA par. 9601,
at 44,877.
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even though it apparently had access to more detailed information

utilities, could have delayed the
paper work.1 We note that these
belated suggestions are not accompanied by any citation to the transcript or to the exhibits in evidence.
They have no probative effect.

than did the appellant. In Helmick

3. The appellant has not proved

tracted delay which allegedly affected the contractor's operations
adversely and concerning which the
Government offered no explanation,

the Board found the circumstances
were such that the contractor
should be awarded additional compensation. In the instant case we
found the Government was responsible for an indeterminate portion
of the unexplained delay and therefore concluded that no liquidated
damages should be assessed for the
delayed performance.

by a preponderance of the evidence
that the utility company was held
up in any way by the Government's
failure to make payment and there
is no support for such a finding in
the Board's decision.
Contrary to Government counsel's assertion, the Board made no
finding to the effect that the utility
company was held up by the Government's failure to make payment.
2. The statement by Government As the opinion clearly'indicates at
counselin his brief indicating that footnote 137 and the accompanying
a question existed as to whether the text, the Board attached little
Government or the telephone com- weight to Rushing's testimony inpany was responsible for the delay dicating that the telephone coinin approval of the necessarypaper- pany's insistence: upon payment
woorkfor remnoval of. the . poles prior to removing the poles may
should not have been relied upon have been the source of the diffiby the Board since the statement culty. The inference drawn by the
was not evidentiary and was made Board adverse to the Governarguendo.
ment was based upon the entry
recorded in Rushing's diary on
We readily acknowledge that the April 17, 1964 (note 51), which was
statement made by Government proffered in evidence by the Govcounsel (note '71) was not evidenernment as its Exhibit "0" (Tr.
tiary and was made arguendo. The 794), together with Rushing's testistatement is considered to be a mony that the grading subcontrac'fairer appraisal of the evidence of tor looked to the Government for
record, however, than the sugges- relief (Tr. 852) and the' Governtions now made that possibly the ment's failure to offer any explanatelephone company would not re- tion in this context for the promove their; lines until the power tracted delay in removing the poles
company had approved the paper from the area to be graded, even
work or possibly the Mississippi though it appears to be undisputed
Highway Department, a conduit
between the Government and the
1' Government Motion, pp. 5, 6 .
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that the Government had greater
knowledge of the reason for the delay than did the appellant (note
/71)

4. The Bocdrd's reliance upon
Tobe Deutscuhmann Laboratories,
NASA BCA No. 73 (February 5,
1966), 66-1 BCA par. 5413, is misplaced because the decision in that
case bwas
based upon a fKnding that
by a preponderance of the evidence
the Government had been shown to

have beenpartially at fault for the
delay involved.
Tobe Deutschinanni and Wharton-Green were cited in note 157 of
the principal opinion for the proposition that there can be no recovery
against the contractor where the delay caused by the Government is inseparable front that caused by the
appellant. Prior to the reference to
these cases, the Board had outlined
the circumstances which had caused
it to conclude by way of an inference that the Government was responsible for a portion of the delay
in securing the timely removal of
the utility poles.'8
5. The Government was entitled
to assume that since no evidence was

submitted proving Government

fault, no issue was presented at the

hearing which it was required to
refute.
Government counsel appears to
have overlooked the allegations con18 See discussion in principal opinion, note
16 spra, and the previous discussion in te
text accompanying footnotes 51 and 71 as
well as the footnotes themselves. Authorities
for resort to an inference in a board decision
-were not given in the original opinion but
are cited herein in note 1, spra.
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tained in appellant's complaint,'3
the assessment offered by appellant's counsel in his opening statement,2 0 the testimony offered by
appellant's witness Rushing that he
looked to the Government to remedy the situation21 in conjunction
with the entry in his diary on
April 17, 1964,22and the absence of
testimony from Government wit-,
nesses to explain the protracted delay in removing the poles which
Rushing testified adversely affected the grading subcontractor's
operations,22 concerning which the
Government had access to greater
information than did the appellant.
(note 71). Lastly, we note that
while Govermuent counsel now as-

serts that "no issue was presented
at the hearing *
which the
Government was required to refute,". '4 he nevertheless addressed
this very question in his posthearing brief (note 71),25
19See note 43 and accompanying text in
principal opinion.
20 '5 * e The additional compensation that
the contractor is requesting in this claim is
considered arising not from any operations of
the utility owner, but simply the failure of
the Government to have these objects removed, therefore, creating a different circurnstance than could reasonably be anticipated
upon bidding the project." (Tr. 243.)
2 "*
"
* We don't have a contract
with
anybody but the Government, so I have to
look to them. t ; e (Tr. 852.)
22 Note 51 of principal opinion.
25 "'#
* The fact is that they were still
there, and they did hinder our operation
**
.", (Tr. 251.) The importance of the
issue should also have been apparent from
the extensive questioning of Rushing by the
hearing member (Tr. 852-58).
24Government Motion. p. 9.
2 Government counsel states
at page 9:
"
* Appellant was at liberty to question
Government witnesses who were present and,
through discovery proceedings, to obtain additional documents he may have found neces-
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indeterinate portion of te delay

peatettdadmission that representa- is extremely harsh, since in a pos-

sibZe law suit the Court of Claims
and theBureau of Public Roadsand may accept the findings of the
everyone in the Government in- Board as conclusive relative to damiolved were diligent and made ev- ages, over which the Board conery effort to get the power poles re- cedes it has no jurisdiction.
The reference to the Board's findmoved, it was reasonable to assume
that the Government was not re- ings being "extremely harsh" oversponsible for the delays inremov- states the case. While we would not
be deterred from making a finding
, ng the poles.
considered to be proper merely be-Mr. Rushing's admission 26 must
necessarily be limited by the extent cause it might affect; the Governof his knowledge as disclosed by the ment adversely if an action were
evidence of record. Since it is clear subsequently brought in the Court
from Rushing's testimony that he of Claims,21there is no sound readid not know who had responsibil- son to suppose that the questioned
ity for taking the required action," decision involves such a case. We
there was no warrant for the Board note, for example, the references in
to regard his testimony as absolv- the opinion to the testimony by
ing all Government personnel from Government witness Jordan indiresponsibility for delays associated eating that the delay in the prosecution of the work was attributable
with removing the poles.
7. The Board's finding that the primarily to lack of proper planGovernment was responsible for an ning on the part of the appellant's
tives of the National Park Service

(Continued)
sary for some theory of his case. Mr.
Chamberlain of the National Park Service and
the District Engineer had been, identified by
Mr. Rushing as being involved, and Appellant
was free to request their presence. * * *`
While these statements are true, they ignore
the .fact that inferences. are resorted to only
where the record as made is in some respects
unsatisfactory. See, note. 15, scera and the
portion of the Helmaick opinion quoted in the
text. We have previously noted that the project personnel seemed not to have complete and
accurate information pertaining to the utility
poles (note 11, scpra). We also note that Mr.
Chamberlain who had told Rushing that the
telephone company would not move its line
until the paper work was approved (note 51
of principal opinion) was not at the hearing
and consequently was not available for questioning by either counsel or by the hearing
member. In his posthearing brief Department
Counsel interpreted the evidence of record as
raising two inferences, of which the Board
has found. the one adverse to the Government
to be the more probable.
5 Tr. 251-52.
27Tr. 852-56.

personnel, 2 9 as well as the other ref-

erences to his testimony indicating
that the dela in removing the utility poles did-not significantly affect
the grading subcontractor's operation. in any eventA0 We also note
that the language of the opinion re28 If such an action is brought, the appellant would be entitled to a de nrovohearitg.
If such a hearing is held, it is inconceivable
that the Court would not base Its decision
on the evidence received where, as here, the
Board's decision-is based upon inference.
2 Notes 58 and 59 of principal opinion and
accompanying text.
t0 Tr. 73-74; notes 60 and 61 of principal
opinion and accompanying text. Because of
the basis upon which our decision respecting
claims A and B was grounded, there was no
need for the Board to assess the weight to be
given to the testimony of Rushing and Jordan
except for the finding that the circumstances
created an inference adverse to the Govern-
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flects the fact that the Board's findings adverse to the Government
were predicated upon an inference
and not by an application of the
preponderance of the evidence test
ordinarily utilized for establishing
an excusable cause of delay
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Accordingly,' the Government's
motion for reconsideration is
denied.
WILLiAM F. MCGRAW,

Chairman.
I CONCrR:

Also for consideration with respect to the question presented are
the decisions by the Court of Claims
denying contractor's claims for compensation where Governmentcaused delays are concurrent or
intertwined with other delays for
which the Government is not responsible.'2 The boards have applied
the rule enunciated in such cases
and in the cases to which we have
previously referred' in an evenhanded manner, as is well illustrated
by the recent decision in Minimcar

SHERMAN P. KIMBALL,Member.

Builders, Inc., note 9, supra, in

order

which, at 44,859, the Board stated:

HOPE 73-449).

* * * It is hard to determine how
much delays was precisely attributable
to either party. On balance both parties
bear a share of the responsibility. When
delays result from a combination of
causes, and both parties are at fault to
such extent that it is not possible to
determine the degree of guilt of each, the
Government will lose its right to assess
liquidated damages and the contractor
will lose the right to collect delay

Remanded.

costs.

**

ment on the question of the propriety of
assessing liquidated damages for delayed
performance.
MNote 7, supra.
32 Commerce International
Go., Inc. v.
United States, 167 Ct. Cl. 529, 543 (1964),
and cases cited therein.
as Note 8, supra.

EASTERN ASSOCIATED COAL,
CORPORATION
2 IMA

71

Decided March 27,1973
Appeal by Eastern Associated Coal
Corporation from an order of Ernest F.
Hom,

Chief

Administrative

Law

Judge, dismissing as untimely filed
Eastern's application for review of an
of

withdrawal

(Docket

No.

Federal Coal Mine Health and Safety
Act of 1969: Review of Notices and
Orders: Timeliness of Filing
The mailing of an application for review
is not determinative of timely filing since
receipt is the governing factor.

Federal Coal Mine Health and Safety
Act of 1969: Review of Notices and
Orders: Timeliness of Filing
Where the delay of receipt of a properly
addressed application for review beyond
the expiration of the specified filing period is caused solely by the Department's
own employee, the application will not
be dismissed as untimely filed.
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Federal Coal Mine Health and Safety
Act of 1969: Review of Notices and
Orders: Timeliness of Filing
Unauthorized actions of its own employees cannot be, used by the Department as
the basis for defeating a substantive right
of a party afforded by the Act.
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reau, was in the mailroom that
morning to pick up mail forf her
office. She inadvertently

signed for

Eastern's application for review

along with mail addressed to the.
Bureau.. Consequently,.the application was delayed and not receiveed
in the Docket Officeof the Hearings:
APPEARANCES: Thomas-E. Boettger,
Division until delivered by messenEsquire, for appellant, Eastern Assoger the next day, oe day after the
ciated Coal Corporation; Robert W.
expiration of the thirty days along, Associate
Solicitor, J. Philip
Smith, Assistant Solicitor, and Madison
cCulloch, Trial Attorney,
appellee, Bureau of Mines;

for

MEMORAIDtJ OPIION
ANVD ORDER

INTERIOR BOARD OF MINE

OPERATON'S APPEALS
0ni December 3, 1972,an order of
withdrawal was issued for the
Wharton No. Mine operated by
Eastern Associated Coal Corporation (hereinafter Eastern). Eastern's application for review pursu.ant to section 105(a) () of the Federal Coal Mine Health and Safety
Act of 1969 was properly addressed
to the; Offices of Hearings and
Appeals, 4015 Wilson Boulevard,
Arlington, Virginia 22203, in accordance with 43 CFR 4.508 (a), On

January 5, 1973. The return receipt
indicates that the letter Was delivered on January 8, 1973,to the mailroom. of the Bureau of Mines
(hereinafter Bureau) rather than
tfat of the Office of Hearings and
Appeals. Both officesare part of the
Departnient of the Interior and are
located in the same building. Jane
A. Carrico, an employee of the Bu-

l'owed forfiling
review.

an application lox

The decision of the Chief Adininistrative Law Judge was based on
the wording of the following departmental regulation 43 CFR 4.22:
* A document is filed in the Office
where the filing is required only when the
document is received in that office during
the office hours when filing is permitted
and the document is received by L person authorized to receive it.

The Judge also cited the Board's decisions,.in Freeman Coal Mjfining
Corporation, 1 IBMA 1, 77 I.D..149,

(1970), and Consolidation Coal
Conpay,

Inc.; 1 IBMA 131,79 I.D.

413 (1972), which held that the
thirty-day limit for filing an application. for review is jurisdictional.
Since Mrs. Carrico was not a person
officiallyl authorized to receive sucl

applications .nd

the' applidation

was not received by the Office of'

Hearings and Appeals until January 9,1973, the Judge reasoned that;
he could not accept it.
Eastern's' brief urges -(1) that
timely posting of a -properly ad-dressed application constitutes filing, and (2) that under the facts of
this case Eastern's application was

COSMOS ENGINEERS,
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timely filed. The Bureau challenges
the contention that timely posting is
sufficient but does not oppose the
acceptance of Eastern's application
in light of the special circumstances
of this case.
Since the rules clearly specify
that filing is not complete until received, the Board rejects Eastern's
contention that timely posting of a
properly addressed application is
sufficient. We reiterate that an application is timely filed only when
received in accordance with 43 CFR
4.22. Nevertheless, the Board agrees
that under the circumstances of this
case timely filing did occur. The application was received at the specified street address by an employee
of the Department of the Interior
who had apparent authority to receive it. That Mrs. Carrico was not
officially authorized to receive mail
for the Officeof Hearings and Appeals is not controlling. Where the
delay of receipt of a properly addressed application for review beyond the expiration of the specified
filing period is caused solely by the
Department's own employee, the application will not be dismissed as

IS VACATED and the case IS REMANDED for hearing.

untimely

claim for costs incurred in maintaining a
crew in readiness to perform the installation inasmuch as the postponement of the
delivery date was not a change within the
meaning of the "Changes" clause.

filed. Unauthorized

ac-

tions of its own employees cannot
be used by the Department as the
basis for defeating a substantive
right of a party afforded by the Act.
-WHEREFORE, in light of the

foregoing, IT
ORDERED:

IS

HEREBY

That the Order of Dismissal of the
Chief Administrative Law Judge

C. E. ROGERS,
JR., Chairman.
DAvImDOANE, Memher."

COSMOS ENGINEERS,

INC.

IBCA-979-12-72

Decided March 28, 1973

Appeal

from Contract

No.

K99C14200290, Furnish and Install
Master Antenna Television System,
Gray Hill Project No. IN 33-041,
Bureau of Indian Affairs.
Dismissed

Contracts: Construction and Operation:
DisChanges and Extras-Contracts:
putes and Remedies: TurisdictionRules of Practice: Appeals: Dismissal
Where a supply contract which provided
for the delivery and installation of a
television antenna system did not contain
a "Suspension of the Work" or other "pay
for delay" clause and the Government issued a modification postponing the delivery date because the building in which
the system was to be installed had not
been completed, the Board dismissed as

beyond its jurisdiction the contractor's

APPEARANCES:

Mr. Joseph M. Mor-

rissey, Attorney at Law, Welchl and
Morgan, Washington, D.C., for appellant; Mr. Charles D. Goldman, Depart-

ment Counsel, Washin'ton,
Mr. Barry

K. Berkson,

D.C; ad
Department
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Master Antenna Closed Circuit TV
System. The contract does not contain a suspension of the work or
other "pay for delay" clause.
Paragraph 5.2 of the specifica.tions entitled "Submittals" provides

This is a timely appeal from a in part:
decision of the contracting officer,
5.2.1 Installation Plans: Within 30 days
dated November 10, 1972, holding

that a change in the delivery date
of the captioned contract was not
within the purview of the
"Changes" clause. The efect of the
decision was to deny the contractor's
claim 1 for alleged standby costs incurred in maintaining a crew in
readiness to install the television antenna system required by the contract.
The formally advertised contract
(Exh. 53) in the amount of $7,450
was awarded to Cosmos Engineers,
Inc., on March 2, 1972,and required
the contractor to furnish and install
a master antenna television system
at the Gray Hill High School, Tuba
City, Arizona. Delivery was to be
completed on or before April 30,
1972. The contract incorporated
Standard Form 32 (November 1969
Edition) and Specifications for
1
Although the record does not reflect that
a claim in a definite amount has been submitted to the Bureau, the contractor notified
the Bureau that a crew was being maintained
in readiness to perform the installation and
that reimbursement for such expenses was
expected (letters of April 19, May 3, 17, 19
and July 3, 1972; Exhibits 10, 12, 16, 17
and 23). The letter from appellant's attorneys, dated October 31, 1972 (Exh. 46), requests a decision as to the contractor's entitlement to compensation for the change in the
delivery date. In its Brief in Support of
Appeal, dated January 8, 1973, appellant alleges that the additional costs approximate
$18,000.All references are to the appeal file
unless otherwise noted.

after award of contract and prior to start
of installation, the contractor shall submit to the Government Contracting Officer for his approval, shop and/or working drawings with detailed information
regarding equipment to be used, circuit

attachment of the units and installation
of the antenna system.

By letter, dated March 20, 1972
(Exh. 6), appellant pointed out that
it had not received the drawings
listed in paragraph VII of the specifications. Under date of March 24,
1972,the contracting officeradvised
appellant that the drawings were
being furnished and reminded ap-'
pellant that it was obligated to furnish installation plans in accordance with the requirements of paragraph

5.2

of the

specifications

quoted above (Exh. 8). In a telegrain, dated March 30, 1972, appellant requested information as to the
desired location of the guyed-tower
and as to the method of antenna
transmission line support and
routing from the tower to Room
G119 (Exh. 9).

In a letter, dated April 19, 1972
(note 1, supra), appellant alleged,
inter alia, that it had on hand or
had shipped to Tuba City all material for the project and that its
field crew was fully mobilized and

had been standing by since April 5.
Appellant stated that its installation

:24 ]
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plans were complete except for the
tower location and transmission line
feed but that it. had not received a
reply to its telegram of March 30.
The building in which a portion
of the antenna system was to be installed was being constructed nder
a separate contract and had not been
completed at this time. Modification
No. 1, with an effective date of April
26, 1972 (Exh. 3), was forwarded
to appellant on a date not certain
from the record. Although labeled
an administrative change (such as
changes in paying office,administrative data, etc.), it, nevertheless, had
the block checked indicating that
the contractor's signature was required. The modification provided
as follows:

INC.

contracting
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officer, dated May 16,

1972 (Exh. 15), forwarding the
contractor's executed copy of the
modification stated in part: "We
will contact your office regarding a
definite delivery date."
Th a letter dated May 17, 1972

note 1, stpra), appellant raised
certain questions concerning the
guying of the 80-foot antenna tower
and stated that it was understood
that the revised delivery requirements would be issued in the form
of a change order. Appellant referred to previous correspondence
in which the contracting officerhad
been advised that its field crew had
been fully mobilized and standing
by ready to proceed with the installation since April 5 not knowing
the delivery date which would be
MODIFICATION
NO. 1 issued because: DELIVERY has to be coordi- required by the Government. Apnated with completion of building. Sev- pellant requested instructions' as to
eral changes are being executed with the
contractor for additional work before whether the contracting officer dethe final acceptance of the building by sired that the crew remain 'in
standby status or be assigned to
the Government; Therefore, delivery
cannot be made prior to June 1, 1972. It
other work and then remobilized
is possible that the Government can ac- after it was notified to
proceed with
cept delivery during the month of June;
the
installation.
Appellant
apparhowever, delivery cannot be made until
ently received no reply to this letter
you are notified by this office that the
and followup telegrams of June 7
building has been accepted by the
Government.

and 14, 1972 (Exhs. 19 and 18).

The word "contractor" in the modification refers to the contractor constructing the building and not the
appellant. Although appellant at
first refused to execute the modification upon the ground it had not
been signed by the contracting officer (Exh. 12), the modification was
signed by the contractor on May 11
and by the contracting officer on
May 16, 1972. The letter from the

Under date of June 20, 1972
(Exh. 20), the contracting officer
forwarded to the contractor for signature proposed Modification No. 2.
to the contract (Exh. 2).- Although
providing for the deletion of a
statement in paragraph 3.3.3 of the
specifications to the effect that the
switches shall be push button operated with activated button illuminated and for the disregarding' of'
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ment furnished information as to
the desired location of the tower.
Appellant apparently received theinformation as to the desired tower
location in a telephone conversation

The final paragraph of the pro-

on July 27, 1972, and submitted a

posed modification is as follows:

drawing showing installation details by letter, dated July 28, 1972
(Exh. 29). Appellant was notified.
that the drawing had been approved
by the contracting officer'sletter of-

Delivery can be accomplished after
July 5, 1972, provided shop and/or working drawings have been submitted to the
Contracting Officer and accepted (Reference paragraph 5.2.1 Submittals: Instal-

lation Plans).

Appellant refused to sign the proposed modification (letter of July 3,
1972, note 1, supra) and it never
became effective.

In a letter, dated June 20, 1972
(Exh. 21), the contracting officer
replied to questions concerning the
guying of the tower and the adequacy of the system raised in appellant's letters of April 19 and
;May 19, 1972 (note 1, supra). With
respect to delivery, the letter merely
pointed out that appellant had not
complied with the requirement of
the specifications that it submit
shop and/or working drawings for
the approval of the contracting officer prior to commencing installation of the system. Appellant was
again reminded of this requirement
of the contract in a letter from the
contracting officer, dated July 13,
1972 (Exh. 26). The letter concluded with the statement that appellant was delinquent in this
requirement of the contract.. Appellant furnished a portion of the information with its letter of July 19,
1972 (Exh. 27), pointing out that
it could not furnish details as to
tower installation until the Govern-

July 31, 1972 (Exh. 30). After cer-

tain other technical details of the
system had been resolved, appellant
was notified that it could proceed
with installation under date of August 14, 1972 (Exh. 34).

Appellant completed the installa-.
tion on or about September 20, 1972(telegrams of September 19, 1972,,
Exhs. 40 and 41; letter of September 26, 1972, Exh. 42) and the
adequacy of the system is not herein question2
By letter dated August 23, 1972,
appellant's counsel requested a writ--

ten decision as to whether the
change in delivery date of the contract was a change under the
"Changes"

clause (Exh. 35). This-

question was answered in the negative in a letter from the contracting
officer, dated

September

19, 1972

(Exh. 39). In a letter, dated October 31, 1972 (note 1, supra), appellant's counsel asserted that the
change in the delivery date was notl
2 Appellant apparently
did not install teantenna tower in the exact location shown
on its drawing (Exh. 42) and; the tower was.
dismantled and relocated on or after November 16, 1972 (telegram of October 2, 1972, Exh..
43; letters of October 13 and 17, 1972, Exhs.
44 and 45; telegrams of November 13 and 14,
1972, Exhs. 47 and 48).
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part of the original contract and sider the matter as -if the modificaaccordingly must fall within the tion had not been issued.6
Appellant resists the motion ar"Changes" clause. The instant appeal was taken from the contracting guing that the cases cited by the
officer's letter of November 10, 1972 Government are inapplicable 'inas-(Exh. 1), affirming that Modifica- much as Modification No. 1 constition No. 1 was not issued pursuant tuted a change in the requirements
to the "Changes" clause.
of the contract.7 Appellant cites
The Government has moved to Mfech-ConCorp. for the proposi-dismissthe appeal asserting that the tion that a change in the order of
claim is for "pure delay" and thus contract performance directed by
-notredressable under the contract in the contracting officer constitutes a
the absence of a "Suspension of the change entitling the contractor to
Work" or similar clause.8 The Gov- an equitable adjustment in accord-'
-eriment cites decisions of this anee with the "Changes" clause..
LBoard4 and the Court of Claims
Decision
for the proposition that the
"Changes" clause does not provide
Mech-Con Corp. (note 8, supra),
relief for claims based solely on
relied upon by appellant, involved
delay of the( Government in fulfilling its obligations under the con- a construction contract providing
for certain improvements in an oftract. The Government's motion
fice building. Shortly after -receipt
does not refer to Modification No. I
of the notice to proceed with the
to the contract and asks that we conwork, the contractor was issued a
BMotion to Dismiss of February , 1973. written directive by the contracting
Among others, Allison ( Haney, I.,
officer in accordance with the
IBCA-642-5-67 (February 7, 1968), 68-1
"Changes" clause to defer all work
BCA par. 6842 (claim based on delay in fur5

nishing drawings and approving the contractor's shop drawings); P. H. Antrim Construcctioit Co., Inc., IBCA-882-12-70 (July 28,
1971), 7 I.D. 265, 1-2 BCA par. 8983 (claim
based in part on Government delay in vaeating buildings). See also John H. Moon 4
Sons, IBCA-815-12-69 (July 31, 1972), 79
I.D. 465, 72-2 BCA par. 9601. Cf. Power Cit 5
construction & Equipment, Inc., IBCA-4904-65 (July 17, 1968), 75 I.D. 185, 68-2 BCA
par. 7126 (claim based on delivery as Government Furnished Property of misfabricated
steel held to be cognizable as constructive
'change).
° Cosino Construction Company v. United
States, 194 Ct. Cl. 559 (1971), holding that
this Board had properly dismissed as beyond
its jurisdiction the contractor's claim for
idled equipment resulting from a changed
condition,

It is, of course, clear that the current
version of the "Changes" clause provides that
an equitable adjustment may include increased costs of unchanged work resulting
from a change and that to that extent the
"Rice doctrine" (United States v. Rice, 317
U.S. 61 (1942) ) is not applicable. Even in the
absence of a change In the language of the
"Changes" clause, it appears now to be
settled that increased costs of unchanged
work which are directly attributable to and
which flow from a change are properly compensable under the "Changes" clause. Bruno
Law v. United States, 195 Ct. Cl. 370-453 at
432-33 (1971) and cases cited,
Opposition to Motion to Dismiss, dated
March 6, 1973.
8.GSBCA No. 1373 (December 9, 1964),
65-1 BCA par. 4574.

7
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i relating to air conditioning and
ventilation until October 1, 1964.
The specifications provided that
work pertaining to air conditioning
equipment would be performed during the months of March, April and
May. The contract did not contain
a suspension of* work clause. The
Government moved to dismiss the
contractor's appeal from the denial
of its claim for increased costs resulting from the directive upon the
ground the claim was for delay damages and thus beyond the jurisdiction of the Board. The Board de<nied the Government's motion
holding that the deferral of the air
conditioning work was not, in the
true sense, a delay or suspension of
the work, but a change in the order
of contract performance directed by
the contracting officer which entitled the contractor to an equitable
adjustment for the resulting increased costs.

We have no doubt that where the
specifications establish an order or
sequence for performance of.various items of work, a directive from
the contracting officeror his authorized representative to change that
sequence may properly be regarded
as a change in specifications within
the meaning of the "Changes"
c]ause.9 We think it evident, however, that Modification No. 1 post-

poned the delivery (installation)
date, but did not affect the order or
See Farnsworth d Chambers Co., Inc.,
S
ASBCA No. 5408 (August 31, 19,9), 59-2
BCA par. 2329 (order of Contracting Officer
requiring mobilization of contractor's personnel for the purpose of performing incidental
items of work out of normal sequence held to
be a change).

OF THE

INTERIOR

80 I.D.

sequence of performan e as was the
case in Meolt-Co: (note 8 supra),
or in Farnsworth & Chambers Co.,
Ic. (note 9, 84pra) .*I Accordingly,
the cited decisions do not control
this case.
It is clear that the "Changes"
clause does not provide for changes
in the delivery schedule except insofar as necessary to provide for an
equitable adjustment to the contractor for other changes effected
under the clause. The acceleration
cases are, perhaps,

a conspicuous

exception."r Be that as it may, no acceleration claim has been asserted;
nor is it apparent from the record
that such a claim could properly be
asserted.
This brings us to the question of
under what authority Modification
No. 1 was issued. We think it clear
that the modification could have
been issued under paragraph 11 of
the General Provisions entitled
"Default" in order to recognize the
extension of the delivery date to
which the contractor was entitled
due to causes beyond its control and
without its fault or negligence. It is,
1eIt is, of course, obvious that the system
could not be installed until the site became
available.
UtThese normally involve a request for excusable delay which is improperly denied
and directives to perform the work in a lesser
time than would be available had the exten
sion been granted. See Miontgomery-Macri Co.
t Western Line construction Co.,Inc., IBCA59 & IBCA-72 (June 28, 1963, 70 I.D. 242,
1963 CA par. 3819 at 19,056, affirmed on
reconsideration (June 30, 1964), 71 I.D. 253,
1964 CA par. 4292; M. S. I. Corporation,
GSBCA No. 2429 (November 19, 1968), 68-2
BCA par. 7377 and L. 0. Brayton, IBCA-6415-67 (October 16, 1970), 77 I.D. 187, 70-2
BCA par. 8510.
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of course, well settled that the mere
fact that an excusable cause of delay
has been encountered

does not en-

title the contractor to compensation
for increased costs resulting from
such delays.12 Even if Modification
No. 1 was not issued pursuant to the
"Default" clause, we note that it has
been held that generally an officer
authorized to make a contract for
the Government has implied authority to modify it.13However, for the
purpose of deciding the Government's motion, it is unnecessary to
decide what contract clause, if any,
authorized the issuance of Modification No. 1. It is enough that the
modification is not within the terms
of the "Changes" clause.'4
We conclude that the claim herein
is for "pure delay" and that appellant must seek relief, if any, in another forum.15
Montgomery-Macri
h
Co. and Western Line
Construction Co., Inc. (note 11, spra)
at
19,025; Harden Corp., ASBCA No. 8934 (November 8, 1963), 1963 BA: par. 3938;
John H. Moon & Sons (note 4, supra), on
reconsideration (March 23, 1973), 80 D. 235,
73-1 BA par. 235.
Whitman
v.
United States, 124 Ct. Cl. 464
(1953), and authority cited.
14 See
Meva Corporation, IBCA-648-6-67
(August 18, 1969), 76 I.D. 205, 69-2 BCA
par. 7838, in particular footnotes 100 and 101
and accompanying text. f. Guy F. Atkinson
Company, IBCA-795-8-69 (January 6, 1970),
69-2 BCA par. 8041 at 37,339, footnote 7:
"4* * * This Board has never viewed delivery
dates for Government furnished material as a
kind of specification' subject to the doctrine
of constructive change."
fiJames Knox d/b/a Jak Enterprises,
IBCA No. 684-11-67 (February 13, 1968),
68-1 BA par. 6854 (contractor's claim for
rental on equipment made idle because of
failure of the Government to de-energize a
transmission line so work could proceed as
scheduled dismissed since it was a claim for
which no relief was available under the
contract).
IS

Coneluion-

X

The appeal is dismissed.
SPENCER
T. NissrN, Member.
I bosoum:
WILinm F. McGRAw, Chairman.
SEWELL COAL COMPANY

2 IBEA 80

Decided March 30,1973
Appeal by Sewell Coal Company from

a decision dated November 9, 1972, by
Administrative Law Judge Steffey,
denying Applications for Review of
two Notices of Violation pursuant to
section 105 of the Federal Coal Mine

Health and Safety Act of 1969.1
Affirmed.

Federal Coal Mine Health and Safety
Act of 1969: Mandatory Safety Standards: Generally
The requirement of .30 CFIR 77.215(c) is
applicable to refuse piles constructed
prior to July 1, 1971, as well as to any

constructed after that date.
Federal Coal Mine Health and Safety
Act of 1969: Notices of Violation:

ments of Proof

Ele-

-

To sustain its burden of proving that
spontaneous ignition (or combustion) occurred in refuse piles, the Bureau of
Mines must show (1) that certain combustible material was present in each
pile; (2) that the piles were compacted
in such a way as to permit air to flow
through the piles, allowing oxidation to
occur; and (3) that the inference of
spontaneous ignition was more probable
than any other inference which could be

drawn from the facts proved.
'Hereinafter the Act; P.L. 91-173, 3 Stat.
742-804, 30 U.S.C. §§ 801-960 (1970).
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Sewell are substantially the same
as set forth in the Judge's decisions
In reviewing the entire record in
this
matter, the Board finds that the
circumstanfrom
be
inferred
A fact may
tial evidence, and such fact may be the
Judge committed no error in his inbasis of further inference leading to the
terpretation of the construction of
ultimate or sought for fact.
30 CFR '7.21477.215. However, we
Glefnf Munsey, Earnest Scott and believe that some further explanaArnold Scott v. Smitty BakierCoal tion is necessary of the Judge's
Company, Inc., 1 IBMA 144, 162 determination that spontaneous
(Aug. 8, 1972); 79 I.D. 501, 509,
ignition was the source of the refuse
Distinguished.
pile fires.
By the very nature of spontaneAPPEARANCES: Raymond E. ous ignition (or combustion), proof
Davis, Esquire, and Wesley C. of its occurrence must necessarily
Marsh, Esquire, attorneys for ap- be based on inferences. One explanapellant, Sewell Coal Company; tion of the phenomenon as it relates
Robert W. Long, Associate Solici- to coal refuse piles was presented
tor, J. Philip Smith, Assistant So- in the record:
licitor, I. Avrum Fingeret, Trial
* This phenomenon results from
Attorney for appellee, U.S. Bureau the* flow
of air through combustible
of Mines.
refuse material and consequent oxidaFederal Coal Mine Health and Safety
Act of 1969: Penalties: Existence of
Violation: Evidence

OPINION BY THE BOARD
INTERIOR BOARD OF MINE
OPERATIONS APPEALS
The procedural and factual background of this case is adequately set
forth in the Judge's decision.2 Notice of Appeal to that decision was
filed by Sewell Coal Company
Sewell) on Novem(hereinafter
ber 17, 1972. Motions were filed by

Sewell and the Bureau of Mines
(hereinafter Bureau) for extensions
of time within which to file their
briefs. Sewell's brief was timely
filed, but the Bureau filed its brief
in response too late to be considered
by the Board. The contentions by
2 The Judge's decision follows at 2 IBMA 87,
80 ID. 254.

tion. When sufficient oxidation occurs,
heat is generated, and the combustible
components in the pile ignite. (Gov. 3x.
17 at 5.)4

It was necessary in sustaining its
burden that the Bureau prove (1)
that certain combustible refuse material was present in each pile; (2)
that the piles were compacted in
such a way as to permit air to flow
through the piles, allowing oxidation to occur; and (3) that the inference of spontaneous ignition was
"more probable than any other inference which could be drawn from
the facts thus proven."
5

3Id. at 2 IBMA 88-89.
Abbreviated references in the text are to
Government Exhibit (Gov. Ex.) and Transcript of Hearing (Tr.).
5New York Life Ins. Co. v. McNeely, 79
P.2d 948 (1938), at 954.
4
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Was CombustibleMaterialPresent Is the Iference that Spontaneous
in Sewell's Refuse Pile?
Ignition caused the Fires more
probable than any other Infer-

The Bureau did not offer the results of any tests of the combustible content of the refuse piles. However, the Bureau's mining engineer
gave expert opinion testimony,
which was unrefuted by Sewell:

ence (Whichcould be drawn fron.

theFactsProved?
The answer to this question must
also be in the affirmative. No evi-

dence of the existence of other

"I'd say in the area that I'm talking sources of possible ignition

was

about in Sumnimersville,Nicholas offered by either party. For examCounty, there's other refuse piles ple, there was no evidence of lightthat would substantiate that these ning in the area, hunter's carelesspiles are very susceptible to spon- ness, soker's negligence, or intentaneous combustion." (Tr.
3) tional ignition. In fact, Sewell's
Based on his observation and ex- safety director testified (Tr. 57) as
perience with refuse piles in gen- follows:
eral, the engineer unequivocally
Q. Mlfr.Givens, do you know of anyconnected with your coal comconcluded that Sewell's No. 1 and one
No. 4 plants' refuse piles had condi- pany, Sewell Coal Company, who woulid
set fire to the refuse e V
tions which would lead to spontane- intentionally
dunmpsand piles?
ous combustion. ie observed, "If a
A. No, sir.
pile is burned, this certainly has
Q. Do you know how the fires in the
material in it that will catch on refuse piles at Sewell Preparation Plant
fire." (Tr. 79) It was his ultimate No. 1 and 4 were started?
A. No *
not direct knowledge, no.
opinion that the, source of both of
the subject fires was spontaneous
Iference upon an Inference
combustion. (Tr. 74)
It may be said that the Board and
From the foregoing testimony,
the Board can properly infer and the Judge arrived at.their decisions
hereby finds that combustible ma- by way of an inference upon an
terial was present in both of the inference. We believe that good authority exists.' which justifies the
subject refuse piles.
process used to arrive at finding the
Were the Refuse Piles Compacted
ultimate fact in this case, i.e., that
in such a way as to permit Air to the
fires burning in the subject ref-

Flow through . them Allowing
Oxidation to Occur?

The unrefuted testimony of the
engineer, who was familiar with the
construction of both refuse piles
(Tr. 73), requires an affirmative answer to the question.

6 See the general discussion of causes other
than spontaneous combustion in the Transcript of Hearing at 27, 3S, 39, 70 and in
Government Ehibit 17 at 5.
XSee 1 Wigmore
on Evidence par: 41 and
2Trice

v.

ommercial

Union

Aesurance

o.,
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l.2d 889 (1968), at 891: "A fact may be

inferred from circumstantial evidence and
such fact may be the basis of further inference to the ultimate or sought for fact.'
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use piles were ignited spontaneously. The Judge, therefore, arrived
at the proper conclusion of law that
Sewell had committed the two violations alleged by the Bureau. Thus,
the Bureau presented a prima facie
case and successfully carried its burden of proof, whereas, Sewell failed
to rebut the Bureau's case.
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on October 27,

1972, in the notice providing for
hearing. The ground for expedition
is the Applicant's contention that
the time allowed for abatement is
unreasonable because the fact of a
violation has not been established.
under section 77.215(c) of the Mandatory Safety Standards cited in
the notices of violation. Applicant
ORDER
avers that it would be manifestly
unfair to require it to perform acts
WHEREFORE, pursuant to the
to eliminate a condition to which
authority delegated to the Board by
the Safety Standards do not apply.
the Secretary of the Interior (43
Since the Applicant and the BuCFR 4.1(4)), IT IS HEREBY reau of Mines have both indicated
ORDERED that the decision of
that they will appeal any decision of
the Administrative Law Judge af- the Administrative Law Judge
firming the Notices of Violation and which might be unfavorable to their
denying the Application for Review positions in this case, and inasmuch
IS AFFIRMED.
as the time for abatement of the violations, as extended, expires on
C. E. ROGERs,J., Chairman.
DAVID DOANE,

2 IBMA 87

Hember.

November 8, 1972

DECISION
Introduction
A hearing on the merits was held
November 2, 1972, regarding the
Applications for Review filed October 24, 1972, by Sewell Coal Com-

pany pursuant to section 105 of the
Federal Coal Mine Health and
Safety Act of 1969, 30 U.S.C. § 815

(1970), in the above-captioned proceeding. The Applicant seeks review
of two notices of violation both
bearing the identification of Notice
No. 1 J.M.J. and both dated September 25, 1972. The Applicant filed si-

muiltaneously with its Applications
for Review a motion for expedition

November 15, 1972, counsel agreed

that it would be 'appropriate in the
circumstances for this decision to be
issued prior to the time the written
transcript of the hearing becomes
available. Such expedition is necessary in order that either or both
parties will be able to appeal the
decision to the Board of Mine Operations Appeals prior to the expira.tion of the time allowed for abatement. The evidence shows that any
withdrawal order which might be
issued would require the closing of

the Applicant's Preparation Plant
Nos. 1 and 4 which have a combined

daily output of 4,000 tons of coal.
Closing of the preparation plants
would also require discontinuance
of operations in the underground
mines which supply raw coal to the
preparation plants.

2555

SEWELL COAL COMPANY
March 30, 1973

The issue inherent in an application for review of a notice of violation is the reasonableness of the time
allowed for abatement (section 105
(a) of the Act). Normally such an
applicant would have the burden of
presenting evidence to show that
the abatement period is unreasonable and the applicant's failure to
present such evidence would make
the application for review subject to

cant could have presented evidence
to show that the extended time
allowed for abatement, i.e., until
November 15, 1972, is unreasonable,

assuming, arguendo, the existence of
a violation, it did not choose to avail
itself of that right and elected instead to rest its case solely on legal
and factual arguments to the effect
that no violation exists.
The Issues
dismissal (Freeman Coal Mining
The Applicant's argument that
Corp., 1 IBMIA 1, 25 (1970), 77 I.D.
no
violation exists is grounded
149, 163). In this proceeding, howtwo contentions, one of which
upon
ever, the Applicant's contention
legal and the other of
primarily
is
that no violation exists, if sustained,
factual. The
essentially
is
which
would make any time allowed for
argument is that the
threshold
legal
abatement unreasonable (Freeman,
supra, at 1 IBMA 27 and 77 I.D. alleged violations pertain to fires on
refuse piles which are not subject to
164). Since it is the Bureau's burden
Standards
to prove the existence of a violation the Mandatory Safety
because the refuse piles were con(Lucas Coal Co., 1 IBMA 138 79
structed prior to the date of July 1,
I.D. 425 (1972)), the Applicant
1971, when Part 77 of the Standclaimed that the Bureau would be
ards was made applicable to refuse
unable to sustain its burden and
supplemental
that the Bnreau's failure of proof piles. Applicant's
factual argument is that both of
would automatically sustain its arthe notices of violation should be
gument that no violation exists and
vacated because the Bureau has.
would require the vacation of the
been unable to sustain its burden of
Bureau's notices involved in this
proving under section 77.215(c) of
proceeding.
the Safety Standards that the
The Board has recognized that fires were caused by spontaneous
the question of whether a violation
ignition.
occurred may be raised and should
of the Legal Issue
Disposition
be given expedited treatment in the
The notices of violation, both
factual circumstances which exist in
this casebecause the fact of whether bearing the title of "Notice No. 1
a violation actually occurred is J.M.J." and both dated Septema prerequisite for determining ber 25, 1972, cited violations of secwhether the time allowed for abate- tion 77.215(c) of the Safety Standment is unreasonable (Reliable Coal ards in that refuse piles at Sewell
Corp.,

1 IBMA

51, 64 (1971),

78

I.D. 199, 206). Although the Appli-

Preparation

Plant

Nos. 1 and 4

"* * * were not covered with clay or
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other sealants to extinguish the fire"
(Govt.'s Exh. No. 5). Section
77.215(c) reads as folows:
(c) Clay or other sealants shall be
used to seal the surface of any refuse
pile in which a spontaneous ignition has
occurred.

* Applicant's legal argument is
based on its interpretation of the
preceding section 77.214(a) which
provides:
§ 77.214 Refuse piles; general.
(a) Refuse piles constructed on or
after July 1, 1971, shall be located in
areas which are a safe distance from
all underground mine airshafts, preparation plants, tipples, or other surface
installations and such piles shall not be
located over abandoned openings or
steamlines.

Applicant contends that section
77.215 must be read in connection
with the preceding section 77.214
which specifies the effective date of
the Standards and that it is obvious
that the Mandatory Safety Standards were not intended to apply to
any refuse piles except those which
have been constructed since July 1,
1971.The evidence shows that both
of the burning refuse piles were
constructed before July 1, 1971.
Therefore, the Applicant argues
that section 77.215(c) is not applicable to its burning refuse piles and
that the Bureau's representative
has improperly lifted section 77.215
(c) out of context and applied it to
refuse piles on which it no longer
dumps refuse from its preparation
plants. Additionally, Applicant
notes that the heading of section
77.215 is "Refuse piles; construction requirements" and contends
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that the heading clearly shows that
the Standards set forth thereunder
were designed for guidance in constructing new refuse piles rather
than for preventing fires on oldrefuse piles.

The Bureau's answer to the Applicant's legal argument is that the
word "any" in front of the words
"refuse pile" in section 77.215(c) is
controlling and means that a fire
should be extinguished in any refiise pile regardless of whether it is
located on an old or a new refuse pile. Also the Bureau claims
that the headings in the Safety
Standards are for convenience and
do not modify the clear language of
the Standards.
The Supreme Court of the United
States has laid down some general
guidelines for interpreting statutes
which are helpful in disposing of
the Applicant's arguments concerning sections 77.214and 77.215of the
Safety Standards. In Crane v. Coqnimissioner of ftternal Revenue, 331
U.S. 1, 6, 13 (1947), the Court
stated that the words of statutes:
"* * should be interpreted where
possible in their ordinary, everyday

senses" and " * * that one section
of the [Internal Revenue] Act must
be construed so as not to defeat the
intention of another or to frustrate
the Act as a whole." The Court in

United States v. Bryan, 339 U.S.
323, 338 (1950), noted that statutes
should not be interpreted so as to
reach absurd results, and in United
States

v. Rlice, 327 U.S. 742, 753

(1946) the Court emphasized that
mechanical rules of construction
should be avoided where the statu-

SEWELL COAL COMPANY
March 30, 1973

tory language and objective are reasonably clear.
Application of the foregoing criteria to sections 77.214and 77.215of
the Safety Standards is a relatively
simple task. There is no reason to
assume that the use of the date of
July 1, 1971, in paragraph (a) of
section 77.214 was intended to make
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tools, equipment, shafts, slopes, tunnels,
excavations, and other property, real or
personal, placed upon, under, or above
the surface of suck land by any person,
used in, or to be used in, or resulting

from, the work of eutractingin such area
bituminous coal, lignite, or anthracite
from its natural deposits in the earth by
any means or method, and the work of
preparing the coal so extracted, and ineludes custom coal preparation facilities;
[Italics supplied.]

-the remaining paragraphs in that
section or any of the paragraphs in
There can be no doubt from the
section 77.215inapplicable to refuse clear language of the Act that it was
piles constructed before July 1, intended to apply to surface areas
1971.It would defeat the purpose of of underground coal mines, includ-the Act and the scope of the Safety ing refuse piles. It would lead to an
Standards to read section 77.214(a) absurd result to hold that fire hazso as to make all the Safety Stand- ards, noxious gases, and other probards inapplicable to refuse piles lems associated with burning refuse
constriucted prior to July 1, 1971. piles must be controlled only if they
When the Secretary promulgated are associated with refuse piles conthe Mandatory Safety Standards structed after July 1, 1971.
for Surface Work Areas of UnderThe unambiguous language of
ground Coal Mines, he provided section 77.214(a) is that "Refuse
that they should become efective on
piles constructed on or after July 1,
July 1, 1971 (36 F.R. 9364 and
1971,shall be located in areas which
13143).
are a safe distance from all underSection 77.1 of the Standards deground mine airshafts," etc. [Italics
lares that Part 77 sets forth mansupplied.] The date of July 1, 1971,
datory safety standards for the suris not used elsewhere in either sec*facework areas of underground coal
tion 77.214or section 77.215,so it is
mines and at no place in the Standobvious that the Secretary conards is there a general ruling that
cluded that refuse piles existing
they are to be applicable only to
prior to July 1, 1971,would not have
surface work areas of underground
to be hauled to different sites even
coal mines opened after July 1, 1971.
On the contrary, section 4 of the if their locations on July 1, 1971,
Federal Coal Mine Health and might be at places which could be
Safety Act of 1969provides that the regarded as unsafe distances from
Act shall apply to each coal mine various structures of underground
-whoseproducts enter commerce and mines. That is an understandable
limitation when it is realized' that
section 3(h) states that:
(h) "coal mine" means an area of land each of the burning refuse piles here
involved contains approximate]y
and all structures, facilities, machinery,
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1,500,000 cubic yards of refuse deposited over an area of about 15
acres (Govt.'s Exh. No. 17, p. 47;

Joint Exh. No. 1). The fact that
refuse piles constructed prior to
July 1, 1971, may be left in locations which may not be safe distances from given structures of underground mines is an additional

reason for the Standards to require
that fires on such "old" refuse piles
be extinguished and controlled.
Other aspects of section 77.214
add support to the foregoing conclusions. For example, paragraphs
*(b) and (c) of section 77.214 refer
to "old" and "new" refuse piles
when it comes to determining locations for new piles, but paragraph
(d) omits any reference to new piles
when -it speaks of restricting entry
of "unauthorized persons" to refuse
piles. There is no reason to make
paragraph (d). applicable only to
refuse piles constructed after
July 1, 1971,because burning refuse
piles may contain innocuous looking
but hazardous soft places into which
both children and adults may fall
and be burned to death (Govt.'s
Exh. 17, p. 13).

There does not appear to be any
merit to the argument that the heading "Refuse piles; construction
requirements" restricts the applicability of section 77.215entirely to
new refuse piles constructed after
July.1,1971. Paragraph (a) of that
section requires compacting of
refuse on any pile to minimize flow
of air and reduce likelihood of fire.
Paragraph (b) prohibits depositing
of refuse on a burning pile except
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for the purpose of extinguishing or:
controlling the fire. Paragraph (c),
the one at issue here, simply requires
that sealants such as clay be used
to seal the surface of a refuse pile
in which a spontaneous ignition has
occurred. Paragraph (d) requires
that surface seals be kept intact.
Paragraph (g) prohibits the depositing of extraneous combustible
material on refuse piles. Thus, it is
quite apparent that section 77.215
contains, as the heading indicates,
provisions which apply to the construction of refuse piles as well as
to the maintenance and control of
all refuse piles regardless of
whether they were constructed before or after July 1, 1971.
If the Secretary had intended for
all paragraphs of both sections
77.214 and 77.215 to be applicable
only to refuse piles constructed after
July 1, 1971, he could have written
the Standards to so state. As the
Supreme Court observed in United

States v. Great Northern Railway
Co., 343 U.S. 562, 575 (1952), "It

is our judicial function to apply
statutes on the basis of What Congress has written, not what Congress might have written."
It is therefore found and concluded that section 77.215(c) of the
Mandatory Safety Standards is applicable to refuse piles constructed
prior to July 1, 1971, as well as any

constructed after that date.

Disposition of the Factual Issue
Applicant's second argument is
that even if the Secretary's representative correctly relied on section
77.215(c) of the Safety Standards
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1972,for the sole purpose of inspecting refuse piles. He observed fires
burning throughout refuse piles at
both plants. He took pictures which
clearly show the fires in both refuse

but that he had no reason to think
otherwise.
The mining engineer testified that
he had visited about 100 refuse piles
in recent weeks and that 50 piles
located in his district are presently
burning. He also stated that while
fires in refuse piles can be started
by people, such as hunters, the piles
are susceptible to spontaneous combustion because they are poorly constructed so that air can circulate
through them. He said that sulphur
and other elements in the piles are
heat productive and that such heat
sources plus the oxygen circulating
through the piles eventually bring
about enough heat to produce spon-.
taneous ignition.
The Applicant's safety director
testified that he knew of no fires
which had been intentionally started in the refuse piles here involved
and that he had no actual knowledge of how they, might have started. He agreed that fires are burning in both of the refuse piles cited
in the notices of violation.
The Bureau also asked that Bureau of Mines Information Circular
IC 8515 entitled "Coal Refuse
Fires, An Environmental Hazard"

piles (Govt.'s Exh. Nos. 1, 2, 3, 15,

be received in evidence as Govern-

and 16). The pictures were taken on
October 31, 1972, but the fires had
the same appearance on Septem-

ment's Exhibit No. 17.' According
to that publication, 66 percent of all
fires in refuse piles are believed to
have been caused by spontaneous
combustion (Govts. Exh. No. 17,
p. 5).

as the basis for the violations cited
in the two notices of September 25,
i972 (Govt.'s Exh. Nos. 4 and 5),
the Bureau has failed to establish
that violations occurred because
section 77.215(c) specifically states
that sealants shall be used on refuse
piles "* * * in which a spontaneous ignition has occurred" and the
Bureau's evidence presented at the
hearing fails to show that the fire
was the result of a spontaneous
ignition.
The Bureau's oral evidence consisted of the testimony of three witnesses: the mine inspector who
issued the notices, a mining engineer
from the Bureau's Mount Hope office, and Applicant's safety director
who was called by the Bureau as an
advers2 witlness.

The mine inspector testified that
his supervisor had instructed him
to apply section 77.215(c) to both
old and new refuse piles and that
he visited Applicant's Preparation
Plant Nos. 1 and 4 on September 25,

ber 25, 1972, when the notices of

violation were given to Applicant.
The mine inspector stated that the
piles had probably been burning for
four or five years and that he could
not specificallytestify that they had
started by spontaneous combustion,

I Government's Exhibit No. 17 was received
in evidence over Applicant's objection under
authority of the Board's ruling in Reliable
Coal Corp., 1 IBMA 97 at 111, 79 I.D. 139
(1972).
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It is found that concluded on the
basis of the evidence of record that
violations of section 77.215.(c)actually occurred in that the refuse piles
were burning on September 25,1972,
and that the evidence justifies the
adoption of an inference that the
fires were caused by spontaneous ignition. See Glenn lklnsey, Earnest
Scott, and Arnold Scott v. Srmitty
Baker. Coal Co., Inc., 1 IBMA 144
at 161-162,79 I.D. 501 (1972).

:Ultimate Findings and Conclusions
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ber 25, 1972, in violation of section
77.215(c) of the Mandatory Safety
Standards applicable to surface
work areas of nderground coal
mines, the period for abatement provided for in Notices No. 1 J.M.J.
and No. 1 J.M.J. (Govts. Exh. Nos.
4 and 5), as extended, was reason-

able. Since the grounds given by
Applicant in support of its Applications for Review are not sustainable under the law or facts of record,
the Applications for Review filed
October 24, 1972, in Docket Nos.

HOPE 73-330 and HOPE 73-331
Inasmuch as the applicant owns are DENIED and Notices of Violaat its Preparation Plant Nos. 1 and tion No. I J.M.J. and No. J.M.J.
4 refuse piles which are defined as both dated September 25, 1972, are
"coal mines" subject to the Federal AFFIRMED.
Coal Mine Health and Safety Act
RICHARD C. STEFFEY,
of 1969, and inasmuch as those refuse piles were burning on SeptemAdministrative Law Judge.
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UNITED STATES
v.

R. W. BRUBAKER, ET ALA'
9 IBLA 281

Decided February 8, 1973
Appeal from decision by the Officeof
Appeals and Hearings, Bureau of Land
Management, affirming an Administrative Law. Judge's' decision declaring
placer mining claims null and void in
Riverside

Contests Nos. 02776, 02777

and 02778.
Affirmed.

Mining Claims: Common Varieties of
Minerals: Generally-Mining Claims:
Common Varieties

cial Value-Mining
nation of Validity

of Minerals:

Spe-

Claims: Determi-

Where mining claims are located after
enactment of the Act of July23, 1955 for
deposits of naturally colored volcanic
stone having various colors, the stone
being mined, crushed, sold, and used for
roofing rock, the deposits are common
varieties of stone and are not subject to
location under the mining laws after
July 23,1955, where it is shown that similar volcanic stone is of widespread occurrence and that the claimants obtain the
same price in the market for the stone as
their competitors who produce and sell
similar naturally colored volcanic stone.
It is not enough to remove the stone in
issue from the common varieties category
merely to show that it sells for a somewhat higher, price than other commonly.
occurring rocks used for the same purpose that are less attractively colored,
such as crushed granite, imestone and
pea gravel.
*Not in Chronological Order.
of "Hearing Examiner" was
changed to "Administrative Law Judge" prsuant to Order of the Civil Service Commission,
37 FE.R.16787 (August 19, 1972).
1 The title

APPEARANCES: John B. Lonergan,
Esq., of Lonergan, Jordan & Gresham,
San Bernardino, California, for appellants; George H. Wheatley, Esq.,
Office of the Regional Solicitor, U.S.

Department of the Interior, Los Angeles, California, for the appellee.

OPINION BY MRS. LEIVIS
INTERIOR BOARD OF LAND

APPEALS
R.. W. Brubaker, and others 2
have appealed to the Secretary of
the Interior from a decision by the
Office of Appeals and Hearings,
Bureau of Land Management, dated
December 9, 1969, which affirmed an

Administrative Law Judge's decision of September 11, 1969, declaring the Nebocher, Near Pink, Orchid Slope No. 1, and Calico Shores
placer mining claims null and void.
The decision held that the deposits
on the claims are common varieties
of stone no longer subject to location under the mining laws.
In their appeal, appellants contend that the naturally colored volcanic stone here involved is not a
conmon variety and is therefore
subject to location under the mining
laws.

The four claims were located
after the enactment of the Act of
July 23, 1955, 30 U.S.C. §§ 601-615
(1970), section 3 of which, Id. § 611,
removed common varieties of stone,
inter alia, from the operation of the
mining laws. Thus, if the deposits
2 Appellants are R. W. Brubaker a/k/a
Ronald W. Brubaker; B. A. Brubaker a/k/a
Barbara A. Brubaker; and William J. Mann
a/k/a W.J. Mann.
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are held to be common varieties, the
claims are void ab initio.
I
We have carefully reviewed and
considered the entire case record,
including the testimony and documentary evidence presented at both
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Barstow, California, where the appellants' mill is located. The varied
colors in the rock are imparted by
minerals such as iron oxides and
hydroxides, iron hydroxide limonite, manganese oxides, and hemahearings.3 As a result, we concur tite. Appellants quarry the rock by
in the decisions below. Accordingly, drill blasting, and load it in trucks
we adopt the Bureau's decision of with skip loaders and haul it to
their mill in Barstow where it is
December 9 1969, a copy of which
crushed, bagged, and sold for $12
is attached.
Appellants raised essentially the per ton f.o.b. the mill in 80-pound
same arguments as they did in their bags. The total production costs are
appeal to the Bureau from the approximately $10 per ton.
The principle use of the mateJudge's decision, which contentions
were properly disposed of in the rial is for roofing rock, although a
small amount is sold for other conBureau's decision. However, we feel
compelled to discuss in more detail struction and landscaping purposes.
the main thrust of their appeal, The primary market is Southern
which is that the Judge and the California, including Los Angeles.
Bureau erred in comparing stone The total market demand for the
having certain properties with naturally colored volcanic stone is
other stone possessing the same approximately ,000 to 4,000 tons
properties, although the evidence per month, of which appellants supshows that the subject stone brings ply approximately50%,while their
a somewhat higher price as com- two main competitors supply about
pared with the prices brought by 40% and 10% of the market. The
other stone not possessing such competitors also obtain $12 per ton.
properties in acceptable or desired Appellants have ten different colors
of rock in their line obtained from
degrees.
We find that each of the four these and various other mining
claims involved contains volcanic claims and private lands.
The deposits on the four claims in
stone of a different color-pink,
issue
possess properties desirable
gold, lilac and beige. Deposits of
for
a
good roofing rock, such as
similar volcanic stone of varying
color,
hardness,
opaqueness, retencolors are of widespread occurrence
in the desert in the general area of tion of color, desirable crushing
characteristics, and chemical resist5 The second hearing was held as a result of
ance to weathering and to the other
a remand by the Department for the presentation of evidence as to a comparison of the
roofing materials which it is used to
deposits in question, with other deposits of
protect.
However, there are other
similar type minerals and whether the market
price is significantly greater than that for the
kinds of commonly occurring rock
common varieties of minerals used for the
which are used for roofing rock.
same purposes, i.e., roofing rock.
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such as crushed granite, limestone
and pea gravel, as well as slag-a
waste or by-product of a nearby
steel mill-although they sell at
somewhat lower prices than the naturally colored volcanic stone. Some
of these rocks are artifically colored
and are sold for roofing rock. The
quantity of slag used in the market
is approximately 2,500 tons per
month, of which about 25% is artificially colored, although the record
is totally devoid of any evidence as
to the total market demand for
crushed granite, limestone and pea
gravel.4
Limestone and crushed granite in

much of these latter kinds of rocks
are used in the market area, the different colored stones in issue being
used to satisfy the aesthetic tastes of
individual consumers, architects or
stone dealers.
The Judge noted that the contestees and their competitors
quarry, process, and sack their material at a cost of $10 a ton and sell
it for $12 a ton. He stated that the
occurrence of such materials are so
common that there is little possibility of one deposit having a significantly higher value than another
deposit containing stone with similar characteristics, and concluded:

80-pound sacks sell for $10.50 and

The contestees established that they
have deposits of volcanic material which
they can process and market at a profit.

$8 per ton, respectively, while pea
gravel (sold only in bulk) sells for
$1.60 per ton. Slag sells for $9.45
and artificially colored slag for
$14.85 a ton, the colored slag being
priced higher than the rock here in
issue.

Witnesses for appellants testified
that the colors of the rock in issue
made it unique, otherwise it would
be a common rock, and that the
colors alone bring the higher price.
Most buyers are concerned with the
color and not with the other properties of the rock. The subject materials are used only on roofs that are
visible or where an attractive color
is important. Otherwise, common
color rocks are used, such as granite,

limestone, etc. It is apparent that
It is reasonable to assume that the total
monthly demand for crushed granite, limestone
and pea gravel, when added to the 2,500 tons
of slag used in the market, will at least equal
or exceed the 3,000 to 4,000 tons of naturally
colored volcanic stone used.

They did not establish that their deposits
have a distinct and special value over
and above many other deposits having

the same characteristicsand useable for
the sane purposes. Thus the deposits on
the fonr claims must be considered common varieties of stone no longer subject
to location under the mining laws.
(Italics supplied.)

With reference to the italicized
portion of the above quotation, the
Bureau in affirming the Judge
stated:
* * * PFrom a reading of the Hearing Examiner's [Administrative Law
Judge's] entire decision, it is clear that
he meant that the mining claimants did
not establish that their deposits have a
distinct and special value over other deposits in common supply in the same market area having the same characteristics
and useable for the same purposes. * * *
(Italics supplied by the Bureau.)

UnitedStates v. Alfred Coleman,
A-28557

(March

27, 1962),

in-
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volved mining claims comprising
720 acres located on quartzite

de-

posits of varying colors for building
stone. The claimant said he needed
all of the claims to be able to provide a complete range of colors of
ornamental rock for construction
use. This department held that "In
view of the immense quantities of
identical stone found in the area outside the claims, the stone must be
considered

a

'common

variety'

within the meaning of the Act."
This finding was upheld by the Supreme Court in affirming the Department's
decision. See United
States v. CoZeman, 390 U.S.
603-605 (1968).

599,

Accordingly, we find the subject
mining claims to be null and void.
Therefore, pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
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of a locatable mineral pursuant to
the provisions of sect-ion 3 of the
Act of July 23, 1955,30 U.S.C. § 611
(1964), within the boundaries of
any of the claims.
The mining claims in issue were
located for a colored volcanic rock
after the enactment of section 3 of
the Act of July 23, 1955, spra,
which provides, in pertinent part:
No deposit of common varieties of
sand, stone, gravel * * shall be deemed
a valuable mineral deposit within the
meaning of the mining laws of the United
States so as to give effective validity to
any mining claim hereafter located under
such wining laws. * * "Common varieties" as used in this act does not include
deposits of such materials whieh are
valuable because the deposit has some
property giving it distinct and special

value

* .

A hearing was held before a
Hearing Examiner on November 21, 1963. By a decision, A-30636

(July 24, 1968), in these proceedings, the Department set aside the
Bureau's decisions then under conANNE POINDEXTER LEwIs, lifember.
sideration. The departmental deciWE CONCUR:
sion noted that the crucial issue is
whether or not the evidence preponEDWARDW. SrUEBING, legnber.
derates that the stone does have
MARTIN RITVO, IfMember.
physical and chemical properties
giving it a distinct economic value
DECISION
within the meaning of the quoted
Act. The Department pointed out
December 9, 1969
that in determining whether a deDecisionAirmed
posit has a distinct and special
The above-named appellants have value there must necessarily be a
appealed from the Hearing Examcomparison of the deposit with
iner's decision dated Septemnber 11, other deposits of similar type min1969, which determined that the erals. The decision noted that there
above-identified mining claims are was no evidence that the material
null and void for lack of a discovery within the claims has some property
sion appealed from is affirmed.
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making it useful for some purpose
for which other commonly available materials cannot be used. The
decision then defined the criteria
for determining whether such a deposit of stone is a common or uncommon variety by stating that if
the deposit is to be used for the

present appeal to the Hearing Examiner's finding at page 7 of the
decision appealed from that they
"did not establish that their deposits have a distinct and special
value over and above many other
deposits having the same character-

same purposes as minerals of com-

poses." (Italics supplied by the ap-

mon occurrence, then there must be
a showing not merely that the material is marketable, but that some
property of the deposit gives it a
special value for such use and that
this value is reflected by the fact
that the material commands a significantly higher price in the market place. Then the departmental
decision remanded the contest proceedings, holding:

pellants.) From a reading of the
Hearing Examiner's entire decision
it is clear that he meant that the
mining claimants did not establish
that their deposits have a distinct.
and special value over other de-

The present record does not contain
sufficiently detailed information
pon
which a comparison may be made of the
economic value of the rocks within these
claims with other stone used for the same
purposes. The general statements of the
witnesses at the hearing as to the economic value of the rocks were not supported by evidence showing differences
in market prices between these rocks and
other materials being used for the same
purposes. Therefore, a further hearing in
this case is needed to receive evidence on
this issue of the comparative market
place value of this stone with other materials used for the same purposes before
a final decision can be made as to
whether the deposits of stone within
these claims are of an uncommon variety
as defined under the act and the standard
discussed above.

Consequently, a further hearing
was held before a Hearing Examiner on December 5, 1968.

The appellants object in their

isties and useablefor the samepur-

posits in eommon supply in the
same market area having the same
characteristics and usable for the
same purposes. The appellants assert that the Hearing Examiner
failed to apply the facts adduced at
both hearings to the criteria defined
in the Bbaker
departmental
decision, supra, for determining
whether such deposits of stone come
within the category of common varieties of stone pursuant to the
quoted Act.
The evidence adduced at both
hearings shows that:
Witnesses for both parties at the
earlier hearing stated that the material in issue was used for "roofing
granules"

(1963 H-r. Tr. 11-12, 39,

73, 117). At the subsequent hearing
Mr. Brubaker and one of the contestees' witnesses explained that in
their opinion "roofing granules"
were used in the manufacture of
asphalt shingles and rolled goods,
and the material on the mining
claims in issue was too large to be
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rial dealer also agreed that colors
alone bring the higher price (1968
Hr. Tr. 120).
The mining claimants have several sources from which to supply
the roofing rock they sell. The company quarries some of the rock on
a royalty basis, they have acquired
some lands as a source of supply,
and they have located placer claims
in the area for such rock (1963 Hr.
Tr. 58). The company sells ten
colors of roofing rock (1963 Hr. Tr.
60, 90). The rock on the claims in
13; 1968 Hr. Tr. 79, 123). We shall
issue is colored gold, pink, lilac and
follow the practice of the Hearing
beige, each claim having a different
Examiner at the later hearing and colored rock (1963 Hr. Tr. 60). To
refer to the material in issue as avoid possible trespass charges, the
being used primarily for "roofing company is not quarrying rock
rock," since that appears to be the from the Nebocher, Orchid Slope
term used in the build-up roofing No. 1 and Near Pink claims; they
industry.
are able to supply most of the colors
From the evidence, it is clear that found on these claims from lands
although most rock is not suitable they have purchased (1968 Hr. Tr.
for roofing rock purposes (1963 Hr. 71).
During the hearing held in 1968,
Tr. 92), there are widespread deposits of different rocks that are Mr. Brubaker showed that there is
practical for such purposes (1963 a market of from 3,000to 4,000tons
Hr. Tr. 43; 1968 Hr. Tr. 83, 118). of colored roofing rock a month in
Mr. Brubaker testified that he has the area; (Tr. 107-108), that his
had to do considerable exploring to company sells approximately 1,500
find sources of such rock that is at- tons of the material a month (Tr.
tractive, but he did testify concern- 53, 70), and that his two major
ing eighteen quarries in the Bar- competitors produce most of the
stow area in which suitable colored rest of the rock for the local market
roofing rock is produced (1963 Hr.
(Tr. 62, 116, 119). BrubakerTr. 64; Exlh. B). The mining claim- Manm'stwo major competitors proants' consulting geologist testified duce roofing rock from similar mathat, in his opinion, the colors of terials to that sold by the contestees,
the rock in issue made it unique, and they all sell it for approxiotherwise he agreed it would be a mately the same: price (Tr. 22, 28,
suitable for such use (1968 Hr. Tr.
52-53, 79-80, 96). This question of
semantics is not significant in these
proceedings since the witnesses at
both hearings agreed that the crucial use of the colored volcanic
rocks on the mining claims is in the
build-up roofing industry-two layers of saturated felt are generally
laid down and covered with hot
asphalt, then colored roofing rock is
thrown on top to give the roof color
and protect the underlayers from
the rays of the sun (1963 Hr. Tr.

common rock (1963 Hr. Tr. 132,

63-63,

135). A wholesale building mate-

words, stone of the same general

102, 119-120).

In

other

UNITED.
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V. R. W. BRUBAKER,
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characteristics is sold for approximately the same price by those in
the industry (Tr. 108, 119-120).
Red and green colored roofing rock
sells for $13 a ton, but there is no
such rock on any of the claims in
issue (Tr. 55). The pink colored
stone on one of the claims in issue
has at present a low market demand
(Tr. 2). The evidence shows that
the mining claimants, and their
competitors, sell the type of stones
on the claims in issue at the mill at
a price of approximately $12 a ton
(Tr. 28, 54-55, 87, 109). There was

no explicit testimony concerning
the expenses of the mining claimants' competitors, except that one
active producer has an appreciable
freight advantage over BrubakerMann quarries (Tr. 62). Mr. Brubaker showed that he produces the
rock at a cost of approximately $10
a ton (Tr. 54-55). There are several
other materials used for the same
purposes as natural colored roofing
rock, and the testimony of the mining claimants' witnesses was not in
accord as to the comparative advantages of one material over another.
Mr. Brubaker was of the opinion
that colors must not fade (1963 Hr.
Tr. 62), while one of his witnesses
stated that it was not important if
some fading occurred. A stone
dealer testifying for the mining
claimants stated that he only used
colored stone if the roof could be
seen, otherwise local gravel or other
less expensive rocks were used (Tr.

124-125). The market for natural
colored roofing rock goes up and

ET AL.
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down, but has been good for the last
20 years (Tr. 114); however, the
industry is able to supply the market demand.
A summary of the evidence
shows: (1) There are many rocks
and other materials used for the
same purpose as the rock in issue;
(2) the rock in issue sells for no
higher price than other attractive
stones offered in the market for the
same purpose by the contestees and

their competitors; (3) there is a
sufficient supply of attractive rock
of suitable quality from many different deposits in the area so that
those in the industry have been able
to adequately supply the market
demands; and (4) no economic
advantage in producing the stone
has been asserted over that of similar competing stones in the area. In
response to the decision of the
United States Court of Appeals for
the Ninth Circuit, 2Lc[larty v. Sec-

retary of Interior, 408 F. 2d 907
(1969), the Department in United
States v. Kfenneth iJcClarty, 6 I.D.
193 (1969), explained that stone
used for the same purposes as more
common stone must show a signifi-

cant economicadvantage because of
a unique property to come within
the category of an uncommon variety of stone. Thus, the Department in its latest iIfcClarty decision,
supra, somewhat developed its explanation, set forth in the departIn this connection we note the readiness
with which the mining claimants obtained
suitable rock of most of the colors found on
the claims in issue from other sources when
these adverse proceedings were initiated.
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mental Brubaker decision, spra,
and stressed in the appellants' statement in support of their appeal,
of the criteria for determining
whether deposits of rock are an unconmmon variety. The appellants
have not shown that the Hearing
Examiner was in error in finding
that the stone in issue is a;common
variety of stone under the quoted
Act and the standards discussed
heretofore. Taking the criteria into
consideration mentioned in the latest l3icClarty decision, spra, it is
not enough that the rock in issue
sells for a higher price than rock
used for the same purpose that is
less attractively colored, where
there is no showing that the deposits in issue have any economic
advantage over other suitable, attractive rock in the area which is
commonly available in sufficient
quantities to adequately supply the
market demands. The contestees
were required to offer a preponderance of the evidenceto overcome the
Government's prima facie showing
that the material in issue is a common variety of rock, and the contestees have failed to make the necessary Showing. The stone in issue
is a common variety of stone, and
common varieties of stone were not
locatable under the mining laws at
the times the mining claims in issue
were located, nor are such materials
now locatable.
Accordingly, the Hearing Examiner's decision determining that the
Nebocher, Near Pink, Orchid Slope
No. 1, and Calico Shores mining
claims are null and void is affirmed.

OF THE

NTERIOR

[80 I.D.

The above-named appellants
have the right of appeal herefrom
to the Secretary of the Interior in
accordance with the regulations in
43 CFR Part 1840. See Form WO
1844-1 and Circular 2137. If an appeal is taken, it must be filed with
the Director, Bureau of Land Management, Washington,

D.C. 20240.

The filing fee will be computed on
the basis of $5 for each mining
claim included in the appeal. If the
appeal covers all mining claimnsadversely affected by this decision, the
total filing fee will be $20. In taking an appeal there must be strict
compliance with the regulations.
The appellants must show wherein
the decision appealed from is in
error.
If an appeal is taken by the appellants, the attorney for the adverse party who must 'be served is:
Regional Solicitor
United States Department of the.

Interior
7759 Federal Building
300 North Los Angeles Street

Los Angeles, California.
FRANCES A. PATTON,
OFFICE OF APPEALS AND 1EARINGS
DAVIS

. DANN

Decided Ap7il 4,1973
10 IBLA 221

Appeal from decision (AA 2956) by
the Alaska State ffice,Bureau of Land
Management, rejecting notice of location of settlement claim for an additional entry under the homestead laws.
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-Reversed and remanded.
Alaska:
Homesteads -Additional
Homesteads-Settlements .on Public
Lands
A 'homestead settlement claim for an'additional homestead entry under the Act
of April 28, 1904 (33 Stat. 527), 43 U.S.C.
§ 213, may be made for unsurveyed lands
in Alaska by a person otherwise qualified
who has filed an application for homestead entry on a form approved by the
Director, Bureaul of Land Management,
an' made acceptable final proof on his
originali homestead settlement
laim,
where the combined area of the two
claims does not exceed 160 acres.

APPEARANCES: Davis L. Dann, pro
se.

OPINION BY MRS. LEWIS
INTERIOR BOARD OF LAND

APPEALS
Davis L. Dann has appealed
from a decision by the Alaska State
Office, Bureau of Land Management, dated October 27, 1971,which
declared unacceptable for recordation his notice of location of settlement claim filed pursuant to the Act
of April 29, 1950 (64 Stat. 94; 43
U.S.C. §§ 270, 270-5, 270-6, and

270-7 (1970)), for an additional
homestead entry under the Act of
April 28, 1904, as amended, 43
U.S.C. § 213 (1970), and vacated its
notice of August 19, 1969, entitled
"Claim Recorded."
-Dann had filed on June 13, 1968,

the notice o location of settlement
claim for an additional homestead
entry under the 1904Act, Serial No.
AA 2956. The notice described a
502-314

2

tract o land' by' metes and bounds
in unsurveyed sections 16 and 17,T.
4

S.,

R.

Meridian,

7 E.,

Copper

containing

River

approxi-

mately 120 acres and lying con-

tiguous to a tract, containing approximately

40 acres, on xwhich he

had Previously filed a notice of location of settlement claim for occupancy under the homestead laws,
Serial No. AA '801. On May 6 1969

the Alaska State Office informed
Dann that the land description was
incorrect and that the,'filing would
be'closed if the defect was not-corrected within 30 days from receipt
of the notice. Dann filed a new location notice with a corrected dcscription on June 25, 1969, whereupon

the State' Office issued its notice of
August 19, 1969,accepting the claim
for recordation.
The decision below pointed out
that the regulations under the Act
of April 2, 1904, supra, authorize
a person who has not theretofore
entered 160 acres but has entered
less than 'that amount to enter other
and additional land lying contiguous to the original entry which,
with the land first entered and occupied, will not in the aggregate exceed 160 acres (43 CFR 2512.2 (a))

that 43 CFR 2512.2(b) states that
a person who desires to make an
additional entry under the 1904Act
must comply with the provisions of
43 CFR 2511.3-1, which regulation
provides that applications for public lands in Alaska subject to entry
must be filed on a form approved by
the Director, and that homestead
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form, and on a conclu-

sion that there is no provision in the
or the regulations to allow a
law
2511.0-8).
The decision then held that the homesteader to file an additional
lands covered by Dann's notice of homestead settlement claim. It is
location are not open to or subject true that a homestead entry per, se
to entry because they are not sur- cannot be made on unsurveyed lands
veyed, as unsurveyed lands cannot either in Alaska or the other public
be entered and the 1904 Act deals land states, and that in either case
an application for an entry must be
specifically with additional etries;
on a form approved by the
filed
to
also, that Dann is not qualified
We also concedethat there
Director.
because
make an additional entry
provision for an addispecific
is
no
his, prior filing AA 801 is not an
settlement claim
homestead
tional
entry but a homestead location
hand, there
other
On
the
Alaska.
in
claim on unsurveyed land, and there
prohibition.
specific
is
no
is no provision in the law or the
The provisions of the regulations
regulations to allow a homesteader
to file an. additional homestead cited by the State Office must be
settlement claim; and, therefore, his read in par materia with the special
notice of location serialized as AA regulations pertaining to homestead
2956 should have been declared un- settlement and entry in Alaska conacceptable for recordation at the tained in 43 CFR Subpart 2567.The
homestead laws were extended to
time it was filed.
In his appeal, Dann contends Alaska by the Act of May 14, 1898
that (1) at the time of filing his (30 Stat. 409; 48 U.S.C. § 371), as
homestead settlement amended by various Acts. See 43
original
2567.0-3. 43 CFR 2567.0-8

he was assured by the land office states that "[a]ll unappropriated
that he could file on additional con- public lands in Alaska adaptable
tiguous land at any time during the to any agricultural use are substatutory life of the original claim, ject to homestead settlement, and,
and that (2) he has been unofficially when surveyed, to homestead
informed that patents have been is- entry. * * *" A person making
in
sued on similar filings on unsur- settlement on unsurveyed land
1950,
29,
April
after
on
or
Alaska
veyed lands by the land office.
in order to protect his rights, must
We disagree with the, decision
file a notice of settlement for recbelow, which relies on provisions of
ordation in the land office,and post
the, general regulations pertaining
a copy thereof on the land within
to homestead entries contained in 43
90 days after 'the settlement. 43
CFR Part 2510 to the effect that a
CFR 2567.2(b).
homestead entry can be made only
An entryman on surveyed lands
on surveyed lands and that an application for entry must be filed on
lAlso see 43 CR 2511.2 and 2511.3-1(b).
'

DAVIS' L. DANN
A prl

or a homestead settlement. claimant
on unsurveyed lands must file acceptable final proof of his compliance with the residence and cultivation requirements of 43 CFR 2567.5
within five years, from the date of
the entry or from the date of recording of the notice of the settlement
claim, as the casemay be. In the case
of a settlement claim, the land included therein may be surveyed
without expense to the settler, provided he submits, within the said
five-year period, an application to
enter on a form approved by the
Director and acceptable final proof.
43 CFR 2567.6(a).. In such case, the
entry is then 'allowed and approved
for patenting. If a settler wishes to
secure earlier action in the matter of
survey, he may have a survey made
at his own expense by a deputy surveyor appointed by the authorized
officerof the Bureau of Land Management and, after the special survey has been made, he should'file an'
application to enter as in the case of
other'settlements on surveyed lands.
43 CFR 256.7.6(b) and (c).

The regulations provide that any
person otherwise qualified who has
made,final proof on an entry for less
than 160 acres may make an addtional homestead entry in Alaska
for contiguous land' under the Act
of April 28, 1904,supra, or for noncontiguous land; under. the Act of
March 2, 1889 (25 Stat. 854; 43

U.S.C. §.214).for such area as when
added to the area previously entered
will not exceed 160 acres. See 43

CFR 2567.4(c). As the'homestead
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laws are applicable to Alaska, in-,
eluding additional entries, we see no
reason why a homestead settlement
claim for an additional homestead
entry under the Act of April 28,
1904,cannot be made on contiguous
unsurveyed lands, even though the
regulation pertaining to additional'
entries in Alaska does not specifiearly provide for additional homestead settlement claims on unsurveyed lands. Neither does the
regulation explicitly prohibit them.
Therefore, we hold that additional
homestead settlement claims may be
made in Alaska-under proper circumstances.

We have examined the case fileof Dann's original settlement claim
AA 801 and find that he has filed.
final proof and- a homestead entry
application on.approved Bureau of
Land Management Form 2211-1
(October 1964). A field report rec-.
ommended that the land be surveyed and the claim proceed to
patent.. The proof has been accepted
and instructions have been prepared
for U.S. Survey No. 4097 to acqommodate the claim. As: Dann has
filed acceptable final 'proof on his
original claim AA 801,his notice of
location for an additional claim, AA
2956, is acceptable and should be:
recorded in the absence of any other
objections appearing. If he-files'acceptable final proof on it within the'
statutory period, he will be entitled
to make the additional entry.
Therefore, pursuant to the 'au-.
thority- delegated to the Board of
Land Appeals by the. Secretary .of-
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the Interior, 43 CFR 4.1, the decisioln appealed from is reversed and
the case record is remanded to the
local Bureau of Land Management
officefor further appropriate action
consistent herewith.
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tional "entry" to be made to a settlement claim for unsurveyed lalld. We
tdke this instance as a reflction of
what was most likely the general

;-Wealso note that a settler is not
required to file a notice of initiation
LEWIS,Mem9zber. of his settlement claim on unsurANNE POINDEXTER
WE CONCUR
veyed land. Although' the general
provision of the: pertinent stattite,
DOUGLASE. HIENRIQUES,HMenhber.
43 U.S.C. § n7O (1970), says that he
MARTINRITvo, MEiBER, Concur- "shall"'do so, another provision, 43
J.C.: § 270-6, limits the effect of
C
rig speciall.
nonfiling to loss of credit for residence and ciiltivation prior to filing
Martin Ritvo,concurring.
While I concur iii the result of the required notice, or'a petition
reached in tthemain opinion, I be- for survey, or an application for
'
homestead 'ntry.
lieve a few additional comments
a settler
recording,
Thus, absent
maybe advisable.
Fiirst considering the amount of could enlarge his claim' merely by
unsurveyed land in Aaska and changing the boundary markers.
nunber of claims initiated by settle- The practical advantage of recordment, we find it unusual that there ing, however, limits his opportunity
is no provision in the regulation or to add to his entry so informally, so
any decision pertaining to this sit- that a recorded settlement claim beuation. Nevertheless, there must comesmuch more akin to an allowed
have been a practice of either allowto the possible difficulties that failure
ing or disallowing additional en- to 1As
file a timely notice may cause a settler, see
tries of unsurveyed land. The only Harold N. AIdrich, 73 I.D. 70, 75 (1966):
"* * * Since the late filing of a notice of
reference that our research has un- settlement
does not extend the 5-year period
covered is found in Margaret L. within which a settler must demonstrate comwith the requirements of the homestead
Gilbert v. Bob H. OliplAant, 70 I.D. pliance
law, Aldrich would have had left only to
128 (1963). The'decision

states:

The record shows that Oliphant filed
notice of location of his original homestead entry, Anchorage 027911, on unsurveyed land on September 29, 1954,
and that his additional entry, Anchorage
028930, was allowed April 22, 1955. * * *

Apparently neither the contestee
nor the various officesof the Department through which the contest and
appeal passed found anything objectionable in allowing an addi-

May 18, 1964, to complete his obligations.
The recording act does not purport to extend
the life of a homestead settlement claim or
to waive the regular obligations. A settler who
files late 'loses credit for his residence and
cultivation but is not excused from doing the
requisite cultivation and residence. That is, if
he filed in the third year after settlement, he
can get no credit for the second year's cultivation, yet he cannot obtain a patent without
having performed it. It would seem, therefore,
that any settler who postpones the filing of
his notice for a considerable time may find
that he not only has lost credit for prior cultivation and residence but that he has also made
It impossible for him to satisfy the requirements of the homestead law. * *"

DAVIS L. DANN
April 4, 1973

entry. This similarity supports the
conclusion reached in the main
opinion.
We would, however, add as a final
caution the reminder that the filing
of a notice of location does not establish any rights in the land. It is
not a bar to a later finding that the
land was not open to; entry and
that no rights were established by
settlement.
rernard E. Jones, 76 I.D. 133,
136, 137 (1969), discusses the matter

in detail:
The reasons offered by the Bureau for

its action in this matter and the reasons
advanced by appellant for his appeal
from that action suggest'some misapprehension on the part of both parties with
respect to the nature of a notice of location or settlement in Alaska. and the
effect of its-filing in a land office. Both
parties appear to have viewed appellant's
notice of location as the equivalent of an
application for land which, in the view
of the Bureau, was subject to rejection
upon a determination by that agency that
the land applied for' should not be disposed of in the manner contemplated' in
the filing of the notice and which, in
appellant's view, upon its,,approval by

.the land office, authorized his entry
upon the land. Such is not the nature of a
notice' of location.
Except in Alaska, appropriation of, or
.entry upon, the public domain 'under the
,nonmineral public land laws is authorized only after application has been filed,
the land applied for has been classified
as suitable for the desired usage, and
'entry :has been formally' allowed. 'A determination by this Department that a
tract of land has a greater value, for some
use other than that proposed by an
applicant constitutes sufficient grounds

the public lands. If land is vacant and

unappropriated, that is, if no prier rights
have been established and if the land has
not been withdrawn or otherwise closed
to operation of the public land laws, any
person who is 'qualified to enter under
those laws may, without seeking or obtaining permission from the land office,
occupy or settle on' a tract of land and,
through compliance with one of the applicable laws, establish in himself rights
in the land which will ultimately entitle him to receive patent to the land.

It is immaterial in such a case.that, in
the view of the land office, the land may
have greater value for some other purpose and that it may be, in fact, wholly
unsuited to the type of settlement or
occupancy,. that was made. [Footnote

omittedJ
Although prior approval by the land
office is not needed in order to settle
upon land in Alaska, a settler is required
by the act of April 29, 1950, 48 U.S.C.
sees.

71, 461a (1958),

within

90 days

after settling upon: land, to file i the
appropriate land office a notice of location or settlement. The purpose' oflsuch
notice is to provide the land office with
information needed for the administration of public.lafds and to allow the settler to receive credit for his occupancy
and use of the land, the statute, expressly providing that, unless notice is
filed in the time and manner prescribed,
ciedit will not be? given for occupaicy
maintained prior to the filing of notice
of location or an application to purchiase.
The; filing of a notice of location, however, does not establish any'rights in
land, the establishment of such rights
being' entirely 'dependent upon the acts
performed in occupying, 'possessing and
improving land and their relationship to
the requirements of the law' under which
the settler seeks to obtain title. See Anie
V. He.stnes, A-27096 :(June 27, 1955)

Loran John Whittinyton, Chester

.

for rejection of the application.' In

Cone, A-28823 (August

18, 1961) ; Albert

Alaska, however, such. a determination
is not a prerequisite to settlement upon

L. Seepurekc, A-28798 (March 27, 1962).

The actual appropriation' and ocu-
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pancy of land generally are accomplished the services were performed on behalf
facts at the time a notice of location is of the attorney's client and Were neither
filed.. Thus, the acceptance of a notice of on behalf of the estate nor of benefit to
location for recordation is not the allow- the estate.
.ance of an application for land but is, in
reality, nothing more than the acknowl- 165.1 Indian Probate: Claim Against
'edgement that the initiation' of settle- Estate: Allowable Items
-ment rights as of. a. particular date has A claim for attorney's fee by: an attorney
.been claimed and a noting' of the land
who sucessfully or unsuccessfully repre.office records to: reflect the existence of sented-a client whose interests were in
that claim, and. the" acceptance for 'opposition to creditors of the estate and
;recordation of a notice of location is not the heirs at law is a private business mata bar to a subsequent finding that, in ter between attorney and'his client and
-fact, no rights were- established :in the not a proper claim against the'estate as
attempted; settlement. See Charles . an administration expense.
;Forck et al., A-29108 (October 8,-1962).
-It is clear; then,. that the acceptance of APPEARANCES:' Robert Hurly, Esappellant's: notice' of location for recorda- quire, for the Appellant; no appearance
'tion on September 20, 1966 did- not preelude a later determination that the land 'entered: by or on behalf' of Carmelita
which appellant claimed was not open to Lambert Eagle Boy, Petitioner for rehearing below.
entry and that no rights were established
by his settlement on the land.

ESTATE OF ANGELINE TAKES THE
SHIELD, LAMBERT, IRON BEAR

OPINION BY IIR. SABAGH
INTERIOR BOARD OF
11
INDIAN APPEALS

Lucille Hall, granddaughter' of
'decedent, appeals from the decision
Decided April 17,1973
and order of the Administrative
Appeal from Judge's decision after Law Judge after rehearing, disrehearing, denying claim of Lucille allowing her claim for care of. the
Hall as creditor' of the; estate for decedent Angeline Takes The
care of the decedent and a 'petition 'Shield,', Lambert,'Iron Bear, and
iby.her attorney for attorney's fee. further,, disall6Iing the claim of
her attorney, Robert Hurly, for atAffirmed.
X -

'2 IBIA 1:

165.2 Indian Probate: Claim Against
'Estate: Care and' Support
:In therabsence of an expressed or implied
,contract providing for compensation for
personal services rendered the decedent
,,relative, such services are presumed

gratuitous.

'.

'

,

165.1 Indian Probate:'Claim Against
.Estate: Allowable Items.
.A claim. for attorney's fee is not allowable as a charge against;thE estate where

*torney's fee.
.;
atAngeline Iron-:ear

died April 7,

1970,at the age of 72 years: A'hearing was held bn'June 26 1970' by

Hearing Examiner,IndianProbate,
.Davidc J. Mclfeej, and the record
wastcertified' to the Secretary-of' the
1
!'
Examiner McKee, after the hearing, but
*before rendering an initial decision became
Chairman of the Board of Indian. Appeals,
which necessitated certification to the Secretary for' initial decision. Mr. McKee took no
part in 'the decision of this. case.
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Interior for decision.In his decision -petition was timely filed and that
of April 7, 1971, the Secretary
found, inter aia, that the will of
the decedent was entitled to approval as her last will and testament.
He further found that' the decedent
was provided care under circumstances entitling the appellant 'to
compensation; and further that care
was provided for decedent's late
husband and for the child, Robert
Desjarlais, under circumstances entitling the appellant to, compensation from the estate. The Secretary
pursuant to his order approved the
will and the claim of the appellant,
Lucille Hall,- for care provided, in

it showed merit. The order further
found "that because of the unavailability of the Examiner,' )avid J.
McKee, who conducted the hearing,
.a full rehearing should be conducted
de novo as to the fact of and the
legal validity of the claim of Lucille
Hall." It was ordered that' rehearing be granted fo'r rehearing: of
those issues presented by the, pefttion. Thel Judge having. the%Fort
Peck Indian Reservation in Montana within- his assigned territory
was given jurisdiction to conduct
the rehearing. Rehearing was held
on September 23, 1971, in Poplar,

the sum of $9,800.

Montana, by Judge William. E.

Carmelita Eagle Boy, a cousin of Hammett. . The petitioner and the
the appellant timely filed a petition appellant were both represented by
for herself and for Magdeline counsel. On March 6, 172, 'the
Stretches Himself, both heirs in the Judge, issue an order. disallowing
matter, for rehearing of the order the appellant's claim for care and
proving' the will and the decree of the claim for attorney's fee. Appeldistribution set forth in the Secre- lant filed an appeal to this:Board on
tary's decision of April 7, 1971. In Julyl 19, 1972.
justification of the petition the petiSeven grounds have been offered
tioner alleged that the Notice of in support of -this appeal which are
Hearing to Determine Heirs or Pro- as follows:
bateWill dated May 8, 1970,did not
1) The decision exceeds the- authority
include a statement of the claim. for and jurisdiction of the Examiner under
the Rehearing Regulati6iisin that the
care submitted by Lucille Hail, a
decision is not based on any issue raised

as a consequence she thepetitioner

was not ready t rebut the tstirnony given by the appellant; nor
did the Notice advise the petitioner
that she, could be represented
legal' counsel
'

by

On June 25, 1971,an order granting rehearing was issued bys'theDirector, Office of' Hearings and Appeals, wherein' it was found that the

by the Petition for Rehearing'.!'
* 2) The Examiner exceeded the juris-

diction and authority given'him 'by the
Director in the June 25, 1971, Order for
Rehearing which specifically limits the
Examiner to Rehearing
ll issues presented 'by 'the Petition."
3) The April' 7, 1971, decision of
Rogers C. B. Morton, Secretary of the
Interior, expressly considered the very
facts considered by Examiner Hammett,
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and the Secretary of. the Interior, on
these same facts, expressly determined
that "the requirements of 25 COP 15.23
(d) were met in that the care was given
,on a promise of compensation and that
compensation was expected." And Ex-

which the appellant could not have
taken care of the decedent or her
late husband.
It is noted that the petitioner was
not aware of the technical require;aminer Hammett is without jurisdiction ments and procedures necessary for
or authority to overrule the Secretary of
a proper preparation or presentathe Interior on this point.
tion
of her case, and was not fore4) The Examiner exceeded his author-ityand jurisdiction inattempting to act *warnedin the. Notice of Hearing to
!as an appeal court and to expressly over- Determine Heirs and Probate Will
rule the decision of April 7, 1971, of the
because the claim. was not made
Secretary.
until hearing was in progress.'
5) The decision- of the Examiner is
not supported by the facts, and the testiA rehearing will be granted
mony quoted by him clearly shows that
where the original hearing did not
care was given on a promise of compenconforin with the' standards of a
sation and that compensation was
full opportunity to' be heard emexpected.
* 6) The decision of the Examiner is bodied in the Adninistrative Probased:ona mistake in Law in that in cedure Act. Estate of Little Toby
order to reach his decision, -the Exam(Tobin), A-24519 (Fdbruary 14,
iner has completely, disregarded the dictionary and common and legal meanings
of the words "promise of compensation",

and a correct interpretation of the meaning;: of these words would lead to the
allowance. of Appellants claim.
7) The'decision of. the Examiner is a
miscarriage of justice and denies justice

and equity toappellant.

The, petition; for rehearing,
among other things, indicated that
the petitioner was not advised of the
claim of Lucille Hall in the'Notice
of Hearing to determine Heirs and
PrpbateWill, because of which she
was not ready to rebut the testimony
given by Lucille Hall nor was she
advised that she could be represented by counsel. Moreover the only
availahle attorney was out of the
area and unavailable. The petition
further stated that-the-appellant attempted to coercethe decedent into
executing a new will. The petition
enumerated certain periods during

The petitioner did not have the
,requisite knowledge, background, or
understanding and was not, represented by. counsel. Under such cir-

cumstances, the specific allegations
technically required by the regulations may be inferred from the petition, the record, and the subsequent
in idents, and circumstances.,of the

case. Estate of Lucille Mathiida
Calzlgzus Leg Ireland

I.

1 IBIA

67, 78

. 66 (1971).

We cannot agree with the appellant and conclude that the Judge
did, not exceed his authority and
jurisdiction with respect to the
issues raised by the Petition for
Rehearing.
' We turn now to consideration of
the claim of Lucille Hall for care
under. 25

provides:

FR

15.23(d)

which
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or about 1959.to marry or go their
separate ways, but that the appellant continued to live with, the
sation and that compensation was decedent Angeline Iron Bear and
her late husband, Charles Iron
expected.
The Department long ago con- Bear, until the demise of Angeline
cluded that a decedent's promise to on April 7, 1970,except for several
give land to a claimant in return for periods of absence.
3) The decedent wanted the apcare and support cannot be conpellant
to continue school; that she
strued as "compensation" within
in
fact
went to vocational school
the meaning of that term in 25 CFR
from
late
fall 1959to the spring or
15.23(d). Estate of Frank Puok-kesummer
of
160, when she dropped
shin-no, IA-1373 (March 15, 1966);
out.See also Estate of Albert Windy,
4) The appellant began receivA-25452 (September 21, 1948).
ing,
welfare payments in or about
Departnental decisions have con1966.
sistently held that services per5). The appellant gave, birth to
formed by persons in family relafour
children while living with the
tions are presumed to be gratuitous
one of which was supdecedent,
and in the absence of a contract, exby
the
decedent.
ported
pressed or implied, providing for
6)
The
decedent
received $00,payment of compensation for the
000
on
an
oil
lease
which
she shared
services rendered the decedent, no
with
the
grandchildren
including
claim for compensation out of the
the
appellant..
estate may be allowed. Estate of
The appellant testified that she
Ralph Od'Dog, IA-11 (October 5,
dropped
out of school while in the
1949); Estate of Little Toby
(Tobin), A-24519 (Supp.) (No- 9th grade in 1959to take care of her
grandfather, Charles Iron Bear. He
vemnber 24, 1947).
The- record on rehearing estab- did not ask her to drop out of school,
nor did she; expect to4 be comlished that:
1) The appellant, her sisters and pensated fort-the alleged care she
brothers, lived with and were cared. gave the grandparents.
The appellant further testified
for and supported by the decedent
that
she did not file a claim against
from the time the appellant was 3
the
grandfather's
estate upon his
years old, appellant's- mother- havdeathbecause
the
decedent,
Angeing' died in or about 1948.
that
Charles
line
Iron
Bear,
told
her
2) The appellant's sisters and
brothers left the decedent's home in Iron Bear told her that he wanted
the appellant to have all of the Iron
The regulation has been superseded by a
Bear land and that the decedent
new regulation which is substantially the same.
Angeline Irons Bear would leave
See 43 CTR4.250(d) 1972).
I II
Claims for care will not receive favorable consideration unless clear and convincing proof is offered showing that the
care was given on a promise of compen-

.

2

-

-
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this land to the appellant. This
testimony was uncorroborated. No
one was present during this conversation, nor did anyone hear the
decedent make such a promise.
Further, the appellant testified
that two weeks before her death the
decedent told her that she wanted
to change her will. This testimony
was corroborated by a social worker
with the Bureau of Indian Affairs.
A memorandum prepared by the appellant incorporating the changes
the decedent wished to make in the
will was accepted into evidence as
Exhibit A. during the initial hearing. However, there was no mention
in it of wishing to -give all of, the
Iron Bear land to the appellant.
Angeline Iron' Bear died without
amending or altering her will to inciude the contents 6f Exhibit A.
Pertinent portions of appellant's
testimony taken from the transcript

of the initial hearing held onJune
26, '1970, are hereinafter set forth:

Q. Lucillewhat is the nature of the
claim you are filing against this estate?
A.-For the care of my grandmother

an her-husband.(Tr. 1&)
Q. How long did you provide care for

the deceased, Angeline Iron Bear?
A. Since '59. '
;..*

,

*,

,

e

*

*

*

,

Q. What kind of care did you provide
for her?
'A. Oh, I drove for her, drove for her
and cleaned her: house and cooked for
her and ironed her clothes. (Tr. 19.)
,Q. :How did you come to care for Angeline and her husband?
A. Well, my grandfather was going
blind in-'one eye and Ii- dropped out' of

[80J.D.

school to take care of him. My grandmother was in the hospital; (Tr. 20.)
Q. Was * *-* did you do this on your
own or did they * * *?
A. Well, there was no one else that
would do it so I quit school.
Q. Did he specifically ask you to quit
school or did you ever have any conversation with him about quitting school to
take care of him, or with Angeline?
A. No, I just did it.
Q. Was this Charles Iron Bear?:
A. Yes.

Q. How long was he alive?
A. Until '65.

Q. You provided the same kind of care
for him as you did for Angeline?
A. Yes.

Q.' Did you file a claim in his estate?
A. No.

Q.;Why not?
A. -Because, when he gave all,, of his
land to my' grandmother and to one of
his grandsons andhe said when grandma
died she was supposed to give- me all of

the Iron Bear land for taking care of
L; a
a- - i
him. -Q. Did he tell you this?
- A. He told my grandmother that and
my grandmother told me that she was
going to leave all the Iron Bear land to
me. (Tr. 21.)
-:*

-. *

p

:

S

*

.X

tU
*

Q. When was it that you made these
arrangements with Angeline concerning
your compensation for care?: How long
be ore she died?:A. What do you mean?
Q.' That Exhibit A doesn't have any
date on it.
A. lo you want to know when I made
that.' After! my grandfather died she told
me she was going to leave me that Iron
Bear land for talking care of him. (Tr.
Q. For taking care of him?.
A. Yes.

Q. Did. you have any arrangements
with her for her care?
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She gave me a piece of land for herself.
Q. This is satisfactory to you?
A. Yes.

Q. Then the $9,800 would all be chargeable to the care you gave her husband
would that be right?
A. Well, for both of them.
. low long was it before she died did
you make up this paper Exhibit A?
' A. About two Weeks before she died.
(Tr. 25.)

At the rehearing, attorneys for
the petitioner and appellant stipulated that the matter of the claim
of Lucille Flall could be heard and
considered for decision on the record as a whole, including

the evi-

dence adduced at the first hearing of
June 26, 1970.

Pertinent portions of appellant's
testimony taken from the transcript
of the rehearing held on September 23, 1971, are hereinafter set

forth:
Examiner * * * Did. you ever have
any agreement. with your, grandmother as
to any.fixed amount of moneythat she
wvouldpay you for taking care of the
children or taking care of her husband?
* A.;No. (Tr.84.)
Q. Did,,you take care of, her in- expectation, that you would receive something for taking care of her?
A. Well I was taking care of her and
she told me that she was giving methat
land cause, my grandfather was. gonna
give it to me. (Tr.84, 85.)
.
Q. Ok.. Did you understand that it
would be land that she would leave to
you by will or land that she would give
to you during her lifetime?
A. Land that she would give me in her
will. (Tr 85.)

IRON BEAR
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dent that the, appellant's services
were rendered in expectation of
compensation. The services rendered between 1959 and 1970 con-

sisted of chauffeuring, washing,
cleaning and cooking. It is conceded
that the appellant did render services of this nature. However, during the entire period covered by
the claim, no compensation for
such services, was paid nor was

it shown that the appellant at
any time during that period as'
serted a claim for compensation.
In her testimony taken at. the
initial hearing and elaborated upon
on rehearing, the appellant. stated
in: positive terms that 'she made no
agreement with the decedent or her
grandfather, and that she took 'care
of her grandfather because there
was no one else that woulddo it. The

uncorroborated oral promise. of the
decedent made a. few weeks before
her death to leave all of the; Iron
Bear land, to the appellant is rd
garded at most as only an expres7
sion.of her testamentary intention,
Which would be subj ect to' change at

'any time. This is further supported
by the evidence adduced- at the' rhearing to the effect that the appellant' was brought' up by the decedent from early childhood, who.fed7
clothed and took care of her, her
sister, brothers, and appellant's own
child, without expecting anything
in return. In addition to all this, the
appellant received a share of $100,-

The record falls far short of es- 000 received by the decedent on an
tablishing any understanding on oil lease, and, was named as 'a benethe part of the appellant and dece- ficiary in her will.
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We are obliged to conclude that
there is no clear and convincing eyidence in the record, express or implied, showing that the grandfather
or the decedent promised to compensate the appellant for the care
rendered, although appellant may
have expected it.,
We: further conclude that the
claim for attorney's fees is not a
proper claim against the estate of
the decedent since; it is a private
business matter between the appellant and her attorney. See Estate of

John J. Akers, 1 IBIA 246,79 I.D.
-;

404 (1972).
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Contract No. 14-20-0150-946, Project
Number LI 54-581, Santa Rosa School,
Santa Rosa, Arizona, Bureau of Indian
Affairs.
Denied.

Contracts: Construction and Operation:
Actions

of Parties-Contracts:

Con-

struction and Operation: Drawings and
Specifications-Contracts:
Formation
and Validity: Authority to Make
The Board denies a construction contractor's claim for the cost of constructing a dike which was not a contract requirement where it finds: (i) that the
dike was constructed of excess material
from a sewage lagoon, excavation of
which was a contract requirement; (ii)'
a reasonable construction of the contract
would permit the contracting officer to
direct the placement of excess material
from the lagoon at any place within onehalf mile of the site and no part of the
dike was in excess of one-half mile from
the site; (iii) construction of the dike
was not ordered or approved by anyone
having authority to commit the Government; and (iv) the contractor failed to
protest to the contracting officer when
the alleged extra'work was performed.

We- fiind no merit to any of the
other contentions raised against the
decision of the Judge after
rehearing.
NOW, THEREFORE, by virtue
of the authority delegated to the
Board of Indian Appeals by the
Secretary of the Interior, 43 CFR
4.1, the Judge's decision denying
the claim of Lucille Hall for care
in the amount of $9,800 and the
claim of Robert urly, Esquire,
Contracts: Construction and Operation:
for attorney's fees is hereby

AFFIRMED.
This decision is final for the
Department.
MITCHELL;
J. SABAGH,Member.

I coNUR.R
DAVmDoANE, A te'rnateMember.
APPEAL OF F. H. ANTRIM^CONSTRUCTION CO., INC.
IBCA-914-6-71E

Decided April 20,1973

Actions

of Parties-Contracts:

Con-

struction and Operation: Changes and
Extras-Contracts:

Diisputes and Rem-

edies: Burden of Proof

-

A contractor's claim for the 'cost' of repairing a lagoon which was allegedly
damaged because a dike not required by
tihe contract channeled foodwaters from
a rainstorm into' the lagoon was denied
where the evidence did not establish
Government responsibility for the existence of the dike, a portion of the daiage
was attributable to an open sewer trench
which was tie cdntractor's responsibility
and the evidence did not establish that
the dike twas a principal causative factor
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flood damage to the lagoon. Under the
Permits and Responsibilities clause (Article 12 of Standard Form 23-A, June
1964 Edition), the contractor is responsible for the work until completion and
final acceptance.

in'

APPEARANCES: Gardiner Johnson,
Attorney At Law, Johnson & Stanton,
San Frailiisco, alifoinia for the Ap-

lagoon. Although the claims arise
from, events occurring in January
and July. of 1968, they were first
submitted to the contracting officer
by letter dated November 17, 1970.4
The first- claim is in the amount of
$17,479. Specifically

appellant

al-

leges that it was required by the
Governmeilt's project 'inspector to
pellant"; Barry K. Berkson, Department
deposit waste materials exacavated
'Counsel, Albuquerqu'e',New Mexico for
from the sewage lagoon along the
the Government.
of the projnorthern property line
ect and 'there construct a dike'not
OPINION BY MR. ALSSEN
called for by the specifications.5The
OF
BOARD
INTERIOR
second claini states.in effect that the
CONTRACT APPEALS
dike so 'constructed channeled floodAnF.
H.
waters from a rainstorm into the
On September 25, 1967,
Inc.,
Company,
Construction
trim
lagoon and that appellant incurred
Inof
Bureau
the
with
contracted
in "removing
costs totaling $35,501
dian Affairs to construct the Santa mud, reshaping and compacting."
Rosa School and related facilities
The Contracting Officer denied
at Santa Rosa, Arizona.1 The con- the first claim, finding6that the work
tract amount, as adjusted by change was within the terms of the contract
orders, was $2,176,979.18.2 The and that the dike as .not concontractor substantially completed structed at the direction of the Govthe project on 3Nvemnber 15, 1968,

and final acceptance was given by
theGovernmnent,

1969.t

effective June 2,

The construction of a sewage
lagoon was a required part of the
project work. The appellant's two
claims are based on. alleged extra
work in connection with the sewage
IWe have- previously dismissed as beyond
our jurisdiction certain of the contractor's
claims under this contract. F. H. Antrim Censtru-ction Co., Inc., IBCA-882-12-70 (July 28,
1971), 78 I.D. 266, 7.1-2 BOA par. 8983.
2 Findings of Facti and Decision, dated
May 21, 1971, p. 4. The contract included
Standard Form 23-A (June 1964 Edition) with
modifications not pertinent here.
Letter of February 24, 1970, Appeal File,
Exhibit 6. References are to the appeal file
unless otherwise noted.

iExhibit 11. There is no explanation in the
record for the delay in submitting the claims.
a Complaint, dated June 21, 1971. Although
the claim as stated in the complaint is limited
to construction of the dike, it is clear that
costs claimed ($17,479) include costs of moving material from the lagoon to the area at
the drainage ditch in the northwest corner
of the project site (claim letter of November 17, 1970, note 4 spre). The letter states
at page 3: "Approximately 12,000 cubic yards
of excavated material was [sic] placed in the
dike and the area at the drainage ditch." The
sum claimed was computed on this yardage.
c Complaint, dated June 21, 1971. Appellant
also alleged that necessary repairs to the
lagoon were used as an excuse to delay final
acceptance of the project and that the cost of
these delays (at least two months) should be
paid as part of the claim (claim letter of
This
November 17, 1970 (note 4, spra)).
contention has been abandoned since it was
not mentioned at the hearing or in appellant's post hearing brief, which is labeled
"Opening Brief."
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ernment.7 1-e characterized the
stont: damage as an "Act of God':
'and-concluded that the damage occiirred because "'the contractor
'failed to take measure [sic] to protet the completed work." (Findinigs p.27.) Accordingly, he also
dened the second claim.

saEtra Dike Claim, .
I, ., .L.The disputed dike

8is

represented

'bya red pencil line marked-on Sheet

t6:'4, of 16, Drawing No. SP'365
Apfrt' Exh. 1), hereinafter,"Key

'Sheet,"''by Mr.Antrim and labeled
'by Kiln "fliversion

Dikie" (Tr. 32-

34) . The dik6 6xtendedfrom a point
near' the southwest corner of the
ewage- lagoon- in. a northwesterly
direction 9 parallel to a fence along
:- Findings and Decision, page 27. He relied
upon provisions - of the specification which
appear to give the Government an option of
having the material disposed of - anywhere
within one-half mile of the site (Findings,
page is). Division 52 of the specifications is entitled:"Site Work,' Section C of Division 2 is
entitled "Earthwork For Utilities" and Paragraph 4 of Section C is entitled "Borrow." Subparagraph 2C.4.c. provides:
"Disposal: Excess material produced- by
grading and excavation and not usable nor
needed in the filling or backfilling shall be
disposed of in the nearby vicinity (within %
mile of the site) as directed."
Paragraph 6 of Section C (Earthwork For
Utilities) is entitled "Earthwork For Lagoons." Subparagraph 2C.6.b. provides in part:
Excess cut material, if any, shall be
"*-i *; *
disposed of by using the material for fattening the outside slopes of the pond dikes, and
increasing the height of the lap dikes or as
directed by the Contracting Officer. - *"
SAlthough the Government objected to this
terminology (Tr. 39, 40), we will refer to
the structure as a dike since the parties used
this term throughout the hearing. The Government disputing that the structure was a
dike, or functioned as one, refers to it as the
dike" (Closing Brief, p. 1).
"unreal
.D9Tr. 41: Mr. Antrim located the eastern portion of the dike by a red arrow and circle on
'Sheet No. 4 of 7, Drawing No. Y-947 (App's
Exh. 2).
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the north property line near to a
point in the northwest corner of the
project site identified on the' Key

Sheet as Property Cornier

Mr.

Antrinm.testified.that the dike was
approximately 2,000 feet long, an
average of 20 feet wide, and.3 feet
high (Tr. 33, 34, 46) .. He estimated
that from 5,009to 6,000cubic yards
of earth excavated from the sewage
lagoon were placed in the dike (see
note 5, supra). The Key Sheet indicates that the fence referred to
above is ij630 feet long and the dike
extended an indeterninate number
of feet eastward beyond the corner
post (Property Corner -3) where
the fence extended in a northeasterly direction.
The sewage lagoon is composed of
two cells ,(C6l No. 1 and Cell No.

2), Cell No. 2 being immediately to
the north of Cell No. 1. The lagoon
area was approximately 660 feet by
330 feet. The principal portion of
the unexcavated lagoon area was at
elevations

1817 and 1818 while a

portion was at elevation 1819
(App's Exh. 2). The ontract required that.the cells be excavated to
an elevation of 1805.50.21
Although it appears that excava10Property Corner -1 is approximately 58
feet. (50 feet plus the width of the diversion
ditch) from the corner of the project site
which is identified as Property Corner -C. The
contract required that the diversion ditch be
eight feet wide at the bottom from Station
4+00 north and -12 feet wide at the bottom
from Station 5+00 south (Diversion Ditch
Plan & Ptofile, Sheet No. 11 of. 16, Exh. B).
These figures would; indicate total excavation in excess of 100,000 cubic yards. However, it appears 'that actual excavation was
substantially less since the lagoon banks
sloped inward and there were benches which
indicate that the entire lagoon area was not
excavated to the depth indicated.
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tion for the lagoon, commenced on
December 13 1967, the work was

delayed by heavy rains and, substantial, excavation was not accomplished until the last week in December of. 196.7 (Tr. 193, 250). Ex-

cavated material from. the lagoon
was hauled into the building area
for fill and grading purposes (Tr.
112, 193, 256). -After, the building
area had been brought to approximately finished grade, appellant's
construction superintendent, Mr.
Edward Oldham,. came to Mr.
.Ralph Williams, Government project inspector, 'and inquired where
excess material, from the lagoon
could be placed (Tr. 112, 118, 193,
261, 262). AMr.Williams designated

an area in, the northwest corner of
the project site along the east, bank
of the diversion ditch, between' Station 0 + 00 and Property Corner
-1.12

Mr. Oldham indicated that

* * they wanted to widen the
dike, on the perimeter dike, the
ditching dike' * " (Tr.: 120).
"*

"Tr. 120, 130, 194, 195, 261-263. Subparagraph 20,.13. of the specification provides as
follows:
"Diversion Ditch and Dike: A diversion
ditch and dike shall be constructed across the
southern portion of the school site as shown
on the drawings. The transverse section shall
be as shown under Typical Section on Profile
Sheet. The grading excavation, borrow, and
fill compaction shall conform to the same
headings under Site Grading of this Division."
The heading "Site Grading" is Section "D"
under Division 2, "Site Work", of the specification and Paragraph 3 of Section D is entitled "Excavation and Borrow." Sbparagraphs 2D.3.b. and c. provide as follows:

"h. Utiiratioa of Bxcavated'iMaterials.All

suitable material removed from the excavations
shall be used, insofar as practicable, in the
formation of embankments, subgrades, slopes,
and for such other purposes as directed by the
Contracting Officer. No excavated material

Neither
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Mn Oldham- nor Mr. Wil-

liams could recall the date of this
conversation ,whichappears to have
been approximately mid-January
of 1968.'3 While- Mr. Antrim testifled that the diversion ditch,was the
"first thing put in on the joh" and
that the ditch was completed at the
time of the rains in July-of 1968
(Tr. 91) the ditch was not complete
at this time.
Thediversion ditch (notes 10 and
12, supra) is not to be confused -with
the divetsion. dike." The diversion
ditch extended' for; approximately
500 feet parallel to the northwestern
boundary of the' project site and
shall be wasted without the authorization of
the Contracting Officer. Material authorized to
be wasted shall be disposed of as directed by
the Contracting Officer,and in such manner as
not to obstruct the flow characteristics of any
stream or to impair the efficiencyor appearance
of any structure. No excavated material shall
be deposited at any time in a manner that may
endanger a partly finished structure by direct
pressure, by overloading banks contiguous to
the operations, or that may be in any other
way detrimental to the completed work.
"c. Selection of Borrow Material. Borrow
material shall be selected to meet the requirements and conditions for the particular embankment or backfill for which it is to be used.
Borrow material shall be obtained from
sources selected by the Contractor, subject to
the approval of the Contracting Officer. All
necessary clearing, the grubbing of borrow pits,
the disposal and burning of the debris therefrom, and satisfactory drainage of the borrow
pits, shall be considered as incidental operations to the borrow excavation, and shall be
performed by the Contractor at no additional
cost to the Government."
3JTr. 131, 132, 196. Daily Construction Reports written by Mr. Williams, not all of
which are in evidence, reflect that material
from' the lagoon was being placed at the building areas as of January 5, 1968 (Tr. 256). The
first Report which indicates any other disposition of earth from the lagoons is that of January 22, 1968, which states in part: "Excavating sewerage Lagoons. Wasting excess dirt
from lagoons on downstream side of Diversion
Ditch Dike." [sic] (Exh. 7).
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then curved to the southeast (App's
Exh. 1). The total length of the diversion: ditch was approximately
4,126'feet, not all of which was on
the project site (App's Exh. 1). Its
purpose was to intercept water fromh
the west and south and drain it away
from the site to the east and north
(Tr. 171, 172). The contract required that an embankment of compacted fill four feet -wide at the top
having a slope of 4:1 on the side
away from the ditch be placed along
the downstream (eastern and northern) sides of the ditch (Diversion
Ditch Plan and Profile,. note 10,
supra). The general slope of the
project site was to the east (Tr. .26,
151; Existing Site Plan, Govt's
Exh. A). However, to the northwest
of the project site was an area of
lower elevation identified as a
"wash" and the break point as to
whether the flow in the diversion
ditch was to the north or the south
was Station 0 + 00, which is approximately 230 feet to the south of
Property Corner -1.
Mr. Williams testified that the
route used by appellant's equipment
in hauling earth from the lagoon
to the east bank of the diversion
ditch was along the north fence line
(Tr. 196, 197). He stated that at
this time (mid-January 1968) the
diversion dike had not been constructed. He asserted that Mr. Oldham inquired as to whether it would
be all right to place waste material
along the north fence line.14 He
14ele
stated that the desert soil "powders
up" where traveled by heavy equipment and
"But In order to facilitate the moving of this
dirt to a waste area up in here, he [Oldham]

[s0 ID.

testified that after he and Mr. Oldham <* * ldokedthe area over and
decided that it wouldn't 'have any
effect on anything,

we decided it

would be all rig&htto waste dirt in
that area." 15 The only condition
placed upoi disposal of earth along
the fence was that the material not
be higher than the desert vegetation
which was approximately 18 to 36
inches in height (Tr. 204, 264). The

dike, according to Mr. Williams,
was constructed during the followino week or ten days and was com-

pleted by the end of January 1968
(Tr. 205, 206, 209).

Mr. Oldham denied requesting
permission to build a dike or road
(Tr. 118). However, he stated "Our
only request was that we wanted a
place to put excess material which
we had to get rid of" (Tr. 118). He
admitted that he did not object to
placing the material on the dike

because"*'* * I had to have someplace to put the material" (Tr. 135).
He testified that-the dike had been
completed

before

they

were re-

quested to place material along the
diversion ditch (Tr. 130, 131). WAe

find that the testimony of Mr. Williams that the dike had not been
constructed at the time appellant
was placing earth excavated from
the lagoon along the east bank of
wanted to just plate this area up in here to
have something to run his equipment on, to
stay out of that dust." (Tr. 197.)
15Tr. 199. When asked on cross examination
what he meant by "it wouldn't effect (sic)
anything," he replied, "Well, the dike, the socalled dike along the fence at the north property line was running in the same direction
that the water would run, and it wouldn't
divert water from any direction as far as I
could see." (Tr. 279.)
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the<,diversion ditch is the more
credible. First,- the: evidence.establishes.that the dike-was constructed
during; they approximate: period
January 1 through. January 31,
1968 (Tr. 79, 80; 85, 133, 205, 206.).

The. Daily Construction Report,
dated, January

22, 1968 (note 11,

I

0 - . .

-

,

wa s some conversation between Mr.

Williams and one'of his (Antrim's)
employees to the effect that the dike
was to protect the site and the lagoon fromi drainage from .-the
northe7 -i Mr. Antrim asserted that
he returned to the site on Jaluary 31, 1968,and stopped the operation, (the building of the dike)
which was about one-half as high as
the project inspector wanted it (Tr.

supra),- indicates, that earth from
the lagoon was being- deposited on
the downstream side of the diversion ditch as of that date. Second, SQ 99, 100, 104). Mr. Oldham testialthough: Mr. Oldiam acknowl- fied that on or abolt January, 31,
edged having several conversations 1968,he was directed by Mr. Antrim
with Mr. -Williams concerning dis- to place no more material on the
posal of material from the lagoon, dike (Tr. 119-121). In later testihe could not recall the dates of these Imony he asserted that the dike was
conversations
(Tr. 118, 120, 130,
completed as "it is now" as of Jan132).

uary 31, 1968, although

Mr. Antrim testified that he first
became aware that he had to build
a dike which was not shown on the
plans approximately January 21,

have dumped another 15 or 20,000
yards on it" (Tr. 135). Mr. Williams confirmed that the road
(dike) was completed as of Janu-

1968, when he was informed by Mr.

ary 31, 1968 (Tr. 210).

Oldham that -he was "having to
spend additional costs to get rid of
excess dirt." (Tr. 79.) He admitted

A Daily Construction Report,
dated January 31, 1968, signed by
Mr. Williams (Tr. 213 Exh. 8),
contains the following:

that he did nothing at that point
even though he was aware that the
dike was not required by the contract. He was also aware of the fact
that changes required the approval
of the -contracting officer.GC
When
asked as to what function the dike
was to serve, he recalled that there
16Tr. so. A letter from the Contracting
Officer to the contractor, dated October 10,
1967 (Govt's Eah. D) outlines the authority
of the project inspector and states, inter
alia, that the project inspector is not authorized to " * * Issue any directions which in
any way affect the contract price or time,
change any provision of the specifications. or
drawings, or waive the requirements thereof."

502-314----3

"we could

-

Note: Mr. Antrim, advised that he had
not figured on moving the exceess dirt
"'Tr. s1-83. We consider this alleged purpose of the dike to be unlikely. Although Mr.
Antrim indicated that the dike would protect the site from off-site drainage to the
north (Tr. 83, 89) we accept 'Mr. Oldham's
testimony that drainage north of the dike was
to the north and east (Tr. 17). It therefore
appears that the dike would more readily have
protected the lagoon from of-site drainage
from areas to the northwest had It extended
along the fence-line from Property Corner -2
to Property Corner -3 (App's Exh. 1) (shown
as Property Corners -3 and 4 on Gov't
Exh. A). This purpose of the dike also seems
inconsistent with appellant's theory that the
dike funneled water into the lagoon during
the heavy rains of July 20-22, 1968.
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excavated from the
lagoon was placed- on either side of

from the Lagoons [sic] for any great dis-

1968, earth

tance..' Since Specifications, age D-2
para: B, states that: Excess exacavation
material from Lagoons will be disposed

t

of

in the immediate vicinity.s

:

MrAintrim and the undersigned agreed
to' waste the excess material, approximately 20,000 cu. yds, in the Area Esic]
just, South of the Lagoons and n both
sides of the Lagoon Aceess Road... [sic]
This will be an area of about 200 x 500'
on both sides of the Access Road and ill
be about 2'-feet [sic] deep. The Area Isic]
after this waste dirt has been deposited
will be shaped so no interference with
natural drainage in this area will ccur
icr
t
[sic]

Mr. Antrim denied entering into
any agreement with Mr. Williams
to dispose of material excavated
.
:
from the lagoon in an area 200 feet
by 500 feet Tr. 70). In fact he
'
speaking to Mr.
on
deniedaWilliams
January 31, 1068 (Tr. 71, 102, 302).Mr. Oldham testified that since'Mr.
di
that he
indcated that
had
he didt
had indicated
Antrimr Aiitriin
not want to move the material any
great distance, he (Oldham) talked

[SO LD.

INTERIOR

l

T

a

and' southwest of the lagoon (Tr.
103; 133 275; App's Exh.

L.

Mr. Antrim admitted that the
dike was used as a haul road4'"c' *

But after this was built, we did
move some of: this concrete aggregatel over this' diversion dike, since
it was there. t * *" (Tr. 49.) How-

ever he asserted that the-dike was
seldomused fr such purpose sie
* ourmain haulroad was elsewhere." (Tr. 47.) Vhile this latter
a
in

i s
s

t

ore

myterial

was hauled to the site from
~(gravel)
w h
(
a pit i the-area to the northwest
(Anegam Wash) over a road to the
south of the diversion dike (Tr. 48;
wntehtunr
Ap' Eh
ppsi Exhil) wye 'note that under
questioning
.l by the; hearingI officer
Mr. Antrim, referring to the dike,

s

:

* *

n

that it was necessary in that opera-

to Mr. 'Williams and asked that atinalotohvagodrd

spot nearer to the lagoon be desig- down there." (Tr. 93.) Mr. Oldham
Od
wner-( that the 9)M
Mar.Williams
ated (Tr. 119,120).
dike was used as
Wiliamsconfirmed
nated (T 19,12).M
o
r
insisted that he spoke to Mr. An- a h
trim on January

31, 1968, concern-

ing the disposal of material from
the lagoon (Tr. 247, 266-268, 27L
274). Since his testimdny is consistent with a contemporaneous
memorandum, we consider that Mr.
Williams' testimony in this respect
is the more credible. However, we

that it was a necessity (Tr. 117).
Appellant contends that the contracting officer and the project inha.vemisinterpreted the con~~~~~~~~~pector
tr
tract. Appellant asserts that the
provision relied upon by the contracting

officer (note 7, sua)

is

do not think it necessary to resolve applicable to earthwork for utilithis conflicting testimony There is ties and not arthwork for the
no dispute that after January 31, lagoon (Tn" 94, 95; Post Hearing
Brief, p. 14 et, seq.). Under cross'The specifications do not contain 'this
language. -Provisions relied upon are those
quoted previously (note , supra).

examination,

Mr.

Williams

ad-

mitted that it was. "very possible"
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that he had cited the provision of on the plans. While the contractor
the. specifications givingthe Gov- could select the sources of borrow,
ernent the right to direct disposal such sources were subject to the approval of the, contracting officer
of the material at any place withi
one-half mile of the site. (note 7, (Subparagraph 2D.3.c.,. note.; 12,
stupra) in the conversation with Mr. supra).. We assume that the con,
Antrim on January 31,, 19,68 (Tr. tracting officer would be required
exercising such
246, 269-272). In other testimony, to act reasonably, in.
20
he asserted that he had no knowl- approval authority.
The' evidence establishes that apedge of any discussion with Mr. Antrim as to which provision of the pellant hauled earth excavated from
specification was controlling (Tr. the lagoon to points along the east
268, 275). At another point he as- bank of the diversion,ditch between
serted that the provision referred Station 0 + 00 and Property Corner
to could have been, used as a guide- -1. It is. not clear whether this
material was necessary. to complete
line (Tr. 247).
the required embankment along the
Decision
ditch to the lines and grades shown
The constructive change doctrine on the plans. We conclude that apis composed of two elements, the pellant has not shown that this dischange element and the order ele- position of earth excavated from
a change in
ment.19 We will consider these ele- the lagoon constituted
contract.
the
of
requirements
the
ments in the order indicated.
constructhat
no
dispute
is
There
The contract required that an em"diversion
so-called
the
of
tion
bankment o compacted fill be
of the
placed along the downstream (east- dike" was not a requirement
also no dispute
is
There
contract.
erly and northerly) side of the
that appellant was obligated by the
diversion ditch over its entire length
contract to excavate the floor of the
(notes 10 and 12,supra) . The record lagoon to an elevation of 1,805.50
does not reflect whether material ex- feet. The specification (note 7,
cavated in forming the' ditch was .supra)provides that excessmaterial
sufficient to construct this embank- was to be used "* * e for flattening
ment. Assuming that material ex- the outside slopes of the pond dikes
cavated from the ditch was insuffi- and increasing the height of the lap
cient to form the embankment, the dikes, or as directed by te Concontractor clearly had an obligation tracting Officer." (Italics supto obtain sufficient borrow or other plied.) . Once again we assume that
material to construct the embank- the authority of the contracting
ment to the lines and grades shown officerto direct the disposition of ex.

Inc.,
I9
IdZustriaZ Research Asociates,
DCAB No. WB-5 (June 12, 1968), 68-1 BCA
:
X
par. 7069 at 32,6S5-686.

20 See Meva Corporation, IBCA-648-6-67
(August 18,, 1969)i 76 I.D. 205, 69-2 BCA
par. 7838, footnote 80 and accompanying text,
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cess material would have to be ex'ercised- reasonably. Appellant
argues that the provision of the

vision would certainly be for consideration in' determining whether

2C.4.c.

ably in directing the disposition of
excess earth from the lagoon. No
part of the diversion dike was in
'excess'of one-half inile from the lagoon and obviously was not in excess of one'half mile from the site.

specification (Subparagraph

the contracting

officer adted reason-

'note 7, supra) providing that excess
material produced by grading and
excavation shall be disposed of in
the nearby vicinity (within 1/2mile
of the site) as directed is applicable
to earthwork for utilities and not "We conclude that although con'earthwork' for the lagoon. The dif- 'truction of the diversion dike was
ficulty with this contention is that 'not a requirenent of the contract,
"Earthwork for Lagoons" is Para- the contract expressly authorized
graph 6 under Section C of the the contracting officer to direct the
specification which covers "Earth- disposition of 'excess earth excawork for Utilities.' We conclude 'vated from the lagoon and' that
that the two provisions of the appellant has not shown that this
specifications are not so readily authority vas exercised unreasonseparable as appellant would have ably. It follows that appellant has
not shown that construction of the
us believe.
We assume that the specific pro- dike constituted a change in the revision applicable to the lagoon is quirements of the contract.
controlling. However, application
Assuminig, arguendo, that work
of the rule that a specific provision above and beyond the requirements
will override a general provision is of the contract was accomplished,
of little assistance here since the we turn to the question of whether
general provision, applicable to all the evidence supports the concluearthwork for utilities which de- sion that this work was accomfines "nearby vicinity" as within plished by an order emanating from
one-half mile of the site is more one authorized to bind the Governspecific than the "as directed by the ment. We find that the designation
Contracting Officer", language of by Mr. Williams of the east bank of
the provision applicable to the la- the diversion ditch in the northwest
goon. Whe have referred to testi- corner of the project site for the dismony of Mr. Williams to the effect position of excessmaterial from the
that the one-half mile provision lagoon would constitute such an
order provided he had authority to
could have been used as a guideline.
We consider this position to be issue it or the lack of authority was
sound since it is well settled that a otherwise cured. The evidence as to
contract must be interpreted as a whether an order was issued to build
whole 21 and the one-half mile pro- the diversion dike is in conflict. Mr.
Williams testified that Mr. Oldham
21HUOi-Gar Mawfacturitng Corp. v. United
asked permission to deposit the exStates, 169 Ct. Cl. 384 (1965).
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cess material along the north fence
line in order to facilitate hauling
the material to the east bank of the
diversion ditch. Mr. Oldham denied
requesting authority to build a road
or dike, but admitted asking for
areas to be designated in which to
deposit the excess material. Contrary to the testimony of Mr. Oldhami, we have found that the diversion dike was not completed at the
time the contractor was directed to
place excess material excavated
from the lagoon along the east'bank
of the diversion ditch.,We consider
Mr. Williams' testimony to be the
mcoreprobable in that it would be
logical for the contractor to have
requested permission to place material along the north fence line as an
aid to hauling material to the embankment. However, for reasons
hereinafter stated acceptance of the
contractor's version of how the dike
came to be built would not alter the

tracting officer.Appellant attempts
to overcome this deficiency in its
proof by alleging that the contracting officer was aware that extra
work was being required 23 and citing decisions holding that work not
required by the contract which was
accomplished at the direction or instigation of subordinate officials
with the knowledge or acquiescence
of the contracting officer or his authorized representative constituted
are
a constructive change.2 4
fully in accord with the cited principle and have applied it where the
facts warranted.2 5
The contention that the contracting officer was aware that extra
work was being performed is based
primarily on the Daily Construction Report of January 22, 1968,
which states material excavated
from the lagoon was being placed
along the east' bank of the diversion
ditch.26 For reasons previously
resLlt.
It is, of course, fundamental that stated this did not constitute notice
to commit the Govermliellt, the that work beyond the requirements
order must have been issued by or of the contract was being perwith the approval; of one: having formed. However, even if it did
authority to do so.2 2 The letter from
2 s Post gearing Brief, pp. 11- 14
2 Among others, Wf. Soutlard Jones, Inc.,
the conitracting officer to 'appellant,
ASBCA No. 6321: (October 20, 1961), 61-2
dated October 10, 1967,outlined the BC&par, 3182. , I - *
~5;0rndorff
Constrsetion
ompany, Inc.,
authority of the project inspector
IBCA-372 (ctOber. 25;. 1967), 74 LD. 305,
and 'clearlyplaced the -contractor on 67-2: BCA par. 6665 at 30,924. Cf. Franklin
'Peters 'and Assicatti; "IBCA-762-1-69
notice that this official,did not have (December
28, 970), 77I.D. 213, 71-1 BCA
authority to-make changes to the par. 8613 at 40,029..
20 Appellant also relies. on the 'Daily Concontract. Mr. Antrim admitted that struction
Report, dated January 31,, 1968, the
he .was aware of the. fact changes pertinent portion of which is quoted in the
text. Since even under appellant's version of
required the approval of the con- the evidence, work on the dike was stopped
.We

.

See F :7I Antrim Construction o., Inc.
(note. 1, spra), and cases cited.
22

on January 31, 1968, it Is difficult to comprehend how this report could constitute notice
that extra work was being performed.
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appellant seeks to apply is not applicable under the circumstances
present here. The record reflects
that the diversion dike was constructed during the last week or ten
days of January 1968. Mr. Antrim
first learned of the alleged requirenent for the dike on or about January 21, 1968. 1He did nothing even
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show any reason for failing to protest to the contracting officerWhat it
now alleges to be a requirement for

extra work imposed by the project
inspector. It follows that the extra
dike claim must be and hereby is
denied.

Lagoon Damage
Appellant alleges that as a result
and consequence of the dike constructed at the order of the Govern.
nent, floodwaters were channeled
into the lagoon necessitating substantial expenditures for the removal of mud and in reshapinig and
compacting the lagoon dikes (Complaint, pars. 11 and 12). Although
the dike was not a requirement of
the contract, excavation of the la-:
goon and disposition of excess material in a manner directed by the

though he was aware of the fact
that changes required the contracting officer's approval. Mr. Oldham
did not protest the requirement to
build the dike because he stated that
he had to have some place to put the
material. We have held that a contractor's failure to follow kown
and established procedures for seeking review of a subordinate's decision or actions allegedly requiring
the performance of extra work
which failure precludes the Govern- contracting officer were contract reient from exercising options which quirements. We have denied' the
may have the effect.of avoiding the extra dike claim for the reason,
costs claimed is a sufficient basis for among others, that appellant had
denial of the claim.27 We; conclude not shown that work beyond the rethat the cited principle is applicable quireients of the contract had been
accomplished or if accomplished,
bere.
that such work was ordered or apFor the reasons set forth above,
we hold that appellant has failed proved by anyone having authority
to establish that work above and to bind the Government. Neverthebeyond the requirements of the con- less, we will review the evidence to
tract was performed and that even ascertain the factual basis for this
'
if work not required-by the contract claim.
The
record
Ireflects that an inch
was performed, appellant has failed
of
rain
fell
on
the project site on
to establish that it was ordered or
July
20,
1968,
and that an addiapproved by anyone having authortional
one
inch
fell
on July 22, 1968
ity to commit the- Government. In
addition appellant has failed -to (Tr. 124; Daily' Construction Ieports, dated July 20 and 22, 1968,
27John
. Moton Sons, IBCA-815-12-69 Exhs. 16. and 17). Mr. Williams
(July 31, 1972), 79 I.D. 465, 2-2 BA par.
testified that the rain on July 20 fell
9801.
-

"APPEAL

OF F. H.

ANTRIM
April

in 30 or 40. minutes.28 The Daily
Construction Report for July 22,
1968 (Exh. 17), contains the following: ."Approximately one (1),
inch of rain fell late today and considerable damage. was done to base
course in the streets."
Mr. Oldham testified that he was
in the fire station (Building 1-4) at
the time of the rain on;July 20 and
that

he- could see water

flowing

along the south side of the diversion
dike and. into the lagoon- (Tr. 124,
125, 136). He stated that water was
going over the dikes around the la-,
goon. The, water caused damage to
the lagoon which had to be repaired
before, the work could be accepted
(Tr. 126; photos, Exh. 20).
The fire station is approximately
700 feet, from the eastern, terminus
of the diversion dike (Tr.. 136;
App's Exh. 1). Mr. Williams.testified that he. was in .the fire, station
with Mr. Oldham at the time of,the
rain of July 20, 1968 (Tr. 234)..He
stated that the desert vegetation and
the hea y rain obscured' the view,
that he could not see the diversion
dike from'the fire station and that
he did not think it possible for anv-,
one else to do 'so (Tr. 236-239).

The evidencleis in conflict as to
the extent' of site grading which
had been completed atthe time of
these rains. A memorandum, dated
August 7, 1968 (Exh.. 18), written

by Mr. Williams' states that "sur28 Tr. 236. In this respect, he may have con-

fused the rain of July 22, 1968. Writing on the
reverse of a photo taken by Mr.. Williams on
July 22, 1968 (Exh. 19) states that approximately one inch of rain fell today in about
40 minutes.
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face flood water ran into, the lagoons" and contains the following:
If the site grading was even roughed
out per site grading plans very little, or
no water could 'enter the streets and no
water could enter the lagoons. The damage incurred in streets and lagoons could
have been avoided if the grading had been
completed.

Since the Daily Construction Report of July 22, 1968,quoted above,
states 'that therain damaged the
base course, we have considerable

doubts as to the accuracy of this
memorandum insofar as it' implies
that damage to streets was caused
by failure to complete the grading.
Mr. Antrim testified' that the site
grading was done, the curb and gutter' was in 'and :most of the base
course was down at the time of the
rains in July of 1968 (Tr. 69).. He
asserted that the dikes or benches
around Cell No. 1 of the lagoon were
constructed according to plan .and
denied tllat flooding of the lagoon
'was caused, by failure'to

conmlpe

the work' (Tr. 70, 71) . 'At the hearing, Mr. Williams testified that site
gradig in thoeimmediate vicinity
of the lagoon had not been' coinpleted as of July 20, 1968 (Tr. 223').
FWe do not consider it necessary
to resolve any controversy as to the
extent of completion of site grading
oft the project as' a whole, since it is
undisputed that. the sewer trench
was "open from Manhole No. L:1

northward for a distanceof approximately 375 feet (Tr. 223-225; App's
Exh. 2).. Manhole No. L-l is located approximnately 100 feet south
of the southernmost portion of the
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trench could not have damaged the
lagoon above the trench line (Tr.
ing around the lagoon had not been 286, 287). The bulk of the damage
was above the water line in the
completed.
Mr. Oldham observed water flow- lagoon (Tr. 294). He asserted that
ing through the trench and into the surface waters which ran into the
lagoon at the time of the rains (Tr. lagoon came from off of the site to
143). Mr. Antrim admitted that the the west (see note 17, supra) and
open sewer trench was a contrib- that erosion damage to the lagoon
uting factor to floodwaters entering was principally along the west bank
the lagoon (Tr. 92 105, 106). He (Tr. 288). Photos taken on July 22
asserted that water camneover the and August 7, 1968, confirm that
top of the lagoon dikes (Tr. 88, 105, erosion daimage to the lagoon oc106, 303). However, he was not at curred along the west bank (Exhs.
the site at the time of the rains and 19 &' 20) . The Board finds that eroacknowledged that his contention sion damage to the; lagoon was
the diversion dike channeled water caused principally by water which
into the lagoons was based on his overflowedthe lagoon dikes3 Howown logic (Tr. 90). When asked ever, we accept Mr. Antrim's admishow long the trench had been open, sions at the hearing and in the claim
Mr. Antrim replied that it had been letter that the open' sewer trench
open for some time. He stated that was a contributing factor to lagoon
this had been the subject of a dis-. damage. We note that the lagoon
pute with the plumbing con- damage claim is based in part upon
-.
tractor.29
removal of earth washed into the
Mr. Williams testified that the lagoon and there can be no doubt
sewer trench had been open for that the open sewer trench was a
several weeks at the time of the substantial factor in conducting
rains (Tr. 240). However, he indi- material into the lagoon (Tr. 296).
cated that the water level in the
Remaining for, consideration is
cells of the lagoon did not exceed whether appellant has established
three feet and, stated that water its contention that the diversion
coming into the lagoon through the dike had the effect of channeling
water into the lagoon. The evidence
q9,Tr. 106. The claim letter of November 17,
on this issue is confused and: con1970- (note 4, supra) states inpart:
I "I told Arguelles [Bureau-engineer] at the, tradictory. As noted previously, the
time that it was caused either by the dike or
lagoon. Since the trench had not
been closed, it is obvious that grad-

by the open sewer trench. Arguelles apparently
discussed this with Williams who took pictures and documented the episode so as to
keep himself blameless.
"Since the sewer trench had been open an
unnecessarily long time, I thought I had, an
action against the sewer contractor. * * "
The letter states that the litigation was
resolved in favor of the sewer contractor
because of the testimony of Mr. Williams.

soAppellant intioduced': photos taken in
April of 1970 (App's Exhs. 7 8:and 9), for
the purpose of showing that erosion along the
west banks of the lagoon had occurred since
the job was completed and rebutting the contention that failure to complete the work
caused the damage. We note that the weather
conditions since the work was completed are
not shown.
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lagoon was to the northeast of the
buildings and the general slope of
the site was to the east. Mr. Walter
Parks, a Bureau engineer, testifying with reference to contour lines
on the Existing Site Plan (Govt's
Exh. A), stated the water would
flow perpendicular to the contours
and that where the' contour bends
away- from dike, the water would
flow away from the dike (Tr. 169).
He asserted that the. water would
not be any deeper against the dike
than 'it would; be at points south of
the dike. He was of the opinion that
the flow would be parallel and away
from the dike and would not affect
the flow of water along the south
side of the dike. (Tr. 167, 170); This
,is consistent with Mr. Williams'
opinion (note 15, supra) .
We have previously referred to
the fact that the break point where
water flow to the north in the 'diversion' ditch was at Station 0+00
which was about 230 feet to 'the
south of. Property Corner -1. The
Existing Site Plan would-appear to
indicate that the northwest' corner
(Property Corner ,`-C) was the
highest elevation on the site. However, Mr. Parks testified that it
(Station 0+60)"was a high' point
and conceded that some water
drained to the .north beyond the
boundary fence (Tr. 172). Although this may have affected a
small portion of the total. site, there
would appear to 'be'no room for
doubt that the diversion dike would
intercept some of such waters and
channel them. to the southeast. We

have accepted Mr. Oldham's testimolny that the off-site drainage to
the north of the dike was to the
north and east (note 17,supra) . The
break point as to where water flowed
to the east in this area is not shown.
The difficulty we have with Mr.
Parks' testimony is that the slope of
the site was to the east and the dike
extended in a southeasterly' direction. We conclude that in addition
to the water referred to above which
would otherwise have drained to the
north, the dike did have the effect
of; channeling water, which would
otherwise have flowed off of the site
beyond the north fence line to the
east, in a southeasterly direction.
Assuming that the diversion ditch
served its initeded' purpose and
'there is no evidence that it did' not,
this water would be limited 'to 'that
which fell on the site to the north
'and east of the ditch '(Tr. '108).
After reaching the' eastern terminus
6fthe dike, the natural flow'of the
water would be to the northeast
along the west bank of the lagoon.
It would, of course, appear to be
clear that some water would have
flowed off of the site and against the
lagoon banks in the absence of the
dike.' This is consistent with Mr.
Williams' testimony that water
which overflowed the lagoon' banks
came' from off of the site to the west.
We find that the dike was to the
southwest of. the lagoon andcould
not have- channeled floodwaters directly into the lagoon. We further
find that although the dike'did have
a chamneling and concentrating

ef-
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feet as to on-site surface waters
from the south and west, the dike
has not been shown to be a major
factor in the concentration of water
in the lagoon area and resulting
damage to the lagoon. There is evi-
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lish that the dike was a major
factor in the flood damage to the lagoon.;Even if our finding in this respect had been otherwise, appellant
has not shown that construction of

the'dikewas orderedor approved

by.anyone havingIauthority to commnitthe Government. It follows that
appellant. has not established that
construction of the dike was the re.sponsibility of the. Governmnt..
It is well settled that.'a contractor
seeking to shift to the Government
the risk of ldss placed upon it by the
Permits and Responsibilities clause
must prove by a preponderance of
the evidence that the loss was attributable to fault of- the Government.32 The'most that'could 'be said
The evidence establishes and ap- here is'that the dike'had some indepellant has admitted that the open terminate effect in concentrating
sewer trench was a factor in chan- floodwaters in the lagoon area. Apneling floodwater into the lagoon. pellant has failed to demonstrate
Whatever may be the responsibility that damage to the lagoon was atfor the open sewer trench as between tributable to, fault of the Governappellant and its subcontractor, it is ment..
clear that as between appellant and Conclusion:
The appeal is denied in its
the Govermnent the open trench was
entirety.
appellant's responsibility.
While we have found that the
SPENCER
T. NIssEN, Memher.
dike had a concentrating and chan7
I CONcUR:
neling effect as to on-siteisurface
dence, which we accept as accu-

.rate, that water was channeled into
'the lagoon by the lagoon access
road.8 ';f
- Article 12 .of the. General Provisions (Permits and Responsibilities) provides in part that the contractor shall beresponsible for all
materials delivered and work performed .Lintil completion and: acceptance of the entire construction
work.
Decision

waters, the evidence doesnot estabMr. Williamstestified "*
e this access
road had been build up and this water hit this
and followed the line of least resistance right
down this and into the open sewer trench
and into the, lagoons." (Tr. 235.) Our only
reservation as to this testimony is that since
we have found that
ater' overflowed the
lagoon. banks, it is likely that the sewer trench
was inadequate to 'handle the flow. Mr. Williams testified that "* * o this trench filled
with water and overspilled and here's where
the bulk of the damage was done, here." (Tr.
296.)

WILLIAM F. MCGRAW, Clhairmnctn.

ESTATE OF NEOLA AGNES
GARDNER, LION SHOWS

2 IBIA 16

Decided April 26,1973
32 teenberg Construction Company, IBCA
No. 520-10-65 (May 8, l972), 79 I.D. 158,
72-1 BCApar. 9459, at 44,027,
:
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OF NEOLA. AGNES GARDNER,
ApriZ 26, 1973

Appeal from' Judge's denial of appellant's petition for rehearing.
Affirmed.

'105.1 Indian Probate: Administrative Procedure: Applicability to Indian
Probate
Judge' must conform to the requirements
of the Administrative Procedure Act, 5
U.S.C. § 554 (1970)

and. give adequate

notice and afford interested party opportunity to be heard.

165.10 Indian Probate: Cl a i m s
Against Estate: Proof of Claim
When an objection is made to, and evidence is submitted challenging the
validity of, a creditor's claim, the crodi-

tor must be present at the hearing and
the burden is on the creditor to prove his
claim.

370.0 Indian
Generally'

Probate:

Rehearing:

A petition for rehearing, based upon evidence which fails effectively to controvert
the basis of the initial decision in the
matter, will be disallowed.

APPEARANCES: Bert W..Kronmiller,
Esquire, for Appellant.

OPINIONBY MR.SABA GIH
INTERIOR BOARD OF

INDIAN APPEALS
This matter comes before the
Board on appeal from the Administrative Law Judge's denialI of appellant's petition for rehearing of
his claim against the estate of the
decedent.

Neola' Agnes Gardner,. Lion
Shows died intestate on April 29,
'1971,'at the age of 56 years. Appellant

filed, a creditors

claim on

LION
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May 28, 1971, in the mount of
$3,866.65accompanied by a promissory note and a statement of account. The proof of claim, among
other things, states that:
George T. Cooley doing business at the
town or city of Lodge Grass, Montana,

as George's Food Mart

e

*

has

charge of the books and accounts of the
said claimant and knows the attached
itemized statement of account is a true
,and correct statement of the account of
the. claimant for merchandise or services
sold or rendered to the decedent and
shows all charges and credits and the
dates, thereof; that the prices charged
were the fair and reasonable prices there-

kforeat that time; that after allowing all
credits and set-offs, there is still due and
owing to the claimant a balance of $3,866.65, now past, due and owing from the
decedent to the claimant.

No itemized statement of account
'of the claimant for merchandise or
services sold or endered to the
decedent was included -with the
claim.

'The promissory note in the sum
of $2,775.10and payable to George
T. Cooley with interest at, 8 percent
per alnum was co-signed by the
decedent and her husband, James
Lion Shows. The statement of account includes the principal amount
of the note, $2,775.10,with interest
to May 26, i971, of $,091.55, ag-

gregate amount of $3,866.65.
Notice of Hearing to Determine
Heirs or Probate Will and Notice
to Creditors was mailed to all interested'parties on October 15 1971,
and Notice was posted at the Post
Office, Lodge Grass, Montana, on
the same date.
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Appellant failed to appear at the
hearing. The .hearing was held pursuant to the notice on November 9,
1971, at which time objection was
made to appellant's claim and testimony taken in substantiation of the
objection. The defense against the
-claim raised at the hearing was that
security had been given and had
been: foreclosed without proper
-credit; that the note was paid. The
Judge issued a decision and order
dated January 2, 1972,wherein' he
denied appellant's claim based on
the promissory note. On. March 8,
1972, appellant petitioned for. rehearing for .the following reasons:
1. The claim was for groceries,

meat, and otlher food and supplies
furnished by te petitioner and not
for money loaned in exchange, for
certain artifacts pawned. with petitioner as testified to at the hearing.
2. The artifacts were pawned
with the petitioner for more than
three years and had no eXceptional
value as manifested at the hearing.
3. Testimony at the 'hearing
failed to allude to the true nature of
the claimi.e., for groceries and supplies' furnished the decedent.
The Judge issued an order on
March 22, 1972, disallowing the petition for rehearing, wherein' he
_foundthat:
* e * the petitioner failed to sustain
the burden of proving his caim and that
no valid reason for the failure to appear
at the hearing: has been presented.

. The appellant filed an appeal on
May 18, 1972..Several grounds were

offered ink support thereof, which
are substantially as follows:
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1. Creditor claim was presented
and properly filed which was denied
for the failure of the appellant to
personally appear and defend same
at the original hearing.
2. Evidence exists in the form of
oral testimony' and written documents to verify the claim.
3. Failure to appear was due to
appellant's unawareness of any objections to his claim.
4. Appellant's

business

necessi-

tated his continuous presence during working hours.
5. He was never required to be
present to present similar such
claims. in 20 years as a businessman.
6. Hearing Examiner by his order denying the petition for rehearing has denied him an opportunity
of-:presenting

new, facts,. evidence

and information in the form of oral
testimony relative to the claim.
Let us now turn to the question of
whether- the Judge erred in disallowing appellant's petition for rehearing.
* Pursuant to" long-establihed
principles of law, the Judge'after
proper notice,was.required to afford
a party' in interest an opportunity
to be heard. 5 U.S.C. § 554 (1970).

The appellant was properly noti-fied that his claim would be consid-ered at a hearing to be held on No-

-vember 9, 1971,'at2 -p.m., and the
-Noticeadmonished him to be present in these words:All persons having an interest in the
estate of the above-named decedent and

all creditors having clainmsagainst said
estate, are hereby notified to be present
at the hearing and furnish such evidence
as they desire. (Italics supplied.)
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April 26, 1973

A rehearing will be granted
where the original hearing did not
conform with the standards of a full
opportunity to be heard embodied
in the. Administrative Procedure
Act, but not otherwise. Estate of
Little Toby (Tobin), A-24519

(February 14,147).
Appellant: states in his appeal
that he was not present at the initial
bearing because he was not aware
of any objections to' his" claim
against the decedent's estate ;that
his business necessitated his, continuous presence; and that in 20
years as a businessman filing similar such claims he had never been
required to be present to present a
creditor's claim.
It may be said that the submission of the Proof of Claim establishes a prima facie right to recover
which, in the absence of objections,
would afford a basis for allowance
of the claim. However, claimant had
the burden of proof as to the claim
and the person objecting thereto
need only rebut the prima facie case
made, not disprove the case entirely.
Controller . Lockwood, 193 F.2d
169 (9th Cir. 1951); In re A & G

LION SHOWS
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may. establish a prima facie right to
recovery in the claimant, but where, the
only evidence thereafter submnitted to the

Examiner in regard to'the claim directly
challenges'the claimr'svalidity, 'laimant
mut then go forivard with, evidence to
dischargehis burden of proving the claim
and unless such burden is sustained the
claim cannot be allowed. (talics sup
plied.) Estate of> Lbuise Sndervilte
Berrychild

Croft, IA-1288, May 16, 1966..

-The- appellant maintains in his
appeal that' the order: denying 'his
petition for rehearing was erri6neously issued though the petition
alleged that new facts evidence and
information in the form of oral
testimony and written documents
would be presented. The nature of
the written documents or the oral
testimony was not disclosed. However, the original petition for rehearing referred to "original tickets
or invoices * * in the possessionof
your Petitioner * * *."
New evidence is evidence that was

not available to the appellant at the
time of the hearing (November 9,
1971) and subsequent thereto

be-

came available. Obviously this is
not the case here. The evidence and
information that he now wishes to
submit were peculiarly within the
Knitting
Mills, 144 F.2d 125 (3d.
knowledge of the appellant at the
Cir. 1944); In re George R. Bur- time of the hearing and could have
rows, Inc., 16 F.2d 640 (2d. 'Cir. been presented had he been present
1946); In re Varney, 22 F.2d 230 at the hearing. It is not new.
(6th Cir. 1927).
We cannot agree with the appelWhere an interested party rebuts lant and conclude that the Judge
the prima facie case made by the did not err in denying the petition
claimant, the Department has con- for rehearing.
To recapitulate, the appellant was
sistently held that:
properly
notified and afforded an
*
[A] duly filed proof of claim
opportunity to be heard. He chose
against the estate of a deceased Indian
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not to. Objection was made and evidence was submitted concerning the
validity of appellant's claim. The
appellant was not present to. defend his claim. In other words, the
appellant sat on his rights. He sat
silent and took the chance of a favorable decision on the record made.
He should not now be permitted to
reopen the case for the introduction
of evidence long available and susceptible of production at the original hearing.
We find no merit to any of the
contentions raised against the deci-

1
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sion and order of the Judge denying the petition for rehearing.
NOW THEREFORE, by virtue
of the authority delegated to the
Board of Indian Appeals by .the
Secretary of the Interior, 43 CFR
4.1,the appeal is DISMISSED, and
the order of January 12,1972,denying the claim of George T. Cooley
stands unchanged. This decision is
final for the Department.
MITCHELL

J. SABAGH,MeMebr.

ICONCUR:
DAVID

J.

MCKEE,

Chairnan.
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INTERIOR BOARD OF

CONTRACT APPEALS
ORDER

IBCA-981-1-73

This appeal stems from a contract
for the upgrading of a section of
transmission line at an estimated
Contract No. 1406-D-7193,
Specifiprice
of $258,700, and consists of
cations No. DC-6898, Tower Footings
two
claims.
The first claim, in the
for Upgrading, Section of Malinamount
of
$80,304.95,
arose out of an
Round Mountain 500-kv Transmisalleged
acceleration
in
performance
sion Line, Pacific Northwest-Pacific
ordered
by
the
Government.
The
Southwest Intertie, Bureau of Reclasecond
claim
is
in
the
sum
of
$8,470
mation.
and is for additional concrete
required.
Denied Without Prejudice.
The appellant has made an apRules of Practice: Appeals: Gener- plication under
Sec. 4.115 of the
ally-Rules of Practice: Evidence- Board's rules to take oral deposiRules of Practice: Witnesses
tions of William C. Hart, John R.
A contractor's application to take deposi- Merlino, John Chiolero, Donald
tions of retired Bureau employees and of Hildebrandt, and William Boyett
a newspaper reporter will be denied,
(or "Bouett"), who are allegedly
since such prospective witnesses are not
employed
by the Bureau of Reclaunder the control of the Governmentand
the Board has no jurisdiction over third mation, and of Dennis Smith, who
Decided May 1, 1973

parties.

is identified

Rules of Practice:

newspaper in Burney, California.
As specified in the application, the
deposition of Mr. Smith, if allowed,

Appeals: Gener-

ally-Rules of Practice: EvidenceRules of Practice: Witnesses
A contractor who fails to take advantage
of Government offers to examine certain
information relative to its claims is not
entitled to have its application to take the
depositions of Government employees for
purposes of discovery granted, as the
contractor has not shown good cause as
required by the Board's rule governing
discovery (43 CFR 4.115).

APPEARANCES: Wade . Hover,
Attorney at Law, San Jose, California,
for the appellant; William A. Perry,
Department

Counsel,

Denver,

rado, for the Government.
508-212-73

Colo-

as an employee of a

is intended for use as evidence and

the purpose of the other depositions
is discovery.

-

Th its application, appellant asserts that Messrs. Hart, Merlino,
Chiolero, Hildebrandt and Boyett
are Bureau employees and inspec-

tors who had control and authority
to issue orders on the job and that
each actively participated in giving
such orders. They are said to have
"personal knowledge of the progress
of the work and orders of supervisors, etc."
80 I.D. Nos. 5 & 6
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The appellant also alleges that
"these persons were all identified in
XGovernment records and their acts
and conduct are well known to the
Government but not to" the contractor. Appellant states that they have
been interviewed by the Government but not by it. Appellant believes that "some or all * * * have
made written and oral statements
which" it "believes will be helpful
to proof of its case."
Finally, the belief is expressed by
the appellant that the passage of
time is prejudicial to its case, that
details-may be forgotten, that "some
are retired, and that as time passes
others may become unavailable." It
is said that if they are produced
for oral depositions, the "costs of
transporting [the] witnesses at
[the] time of hearing will be cut
considerably."
Appellant seeks to take Mr.
Smith's deposition in the belief that
he has "research data available that
will further prove" its appeal

OF THE

INTERIOR

X [80 I.

not occurred. In the Government's
view the extent, if any, of examination by deposition canlot be determined in advance of inspection. of
the documents. Finally, the Government objects to the application on
the ground that the appellant has
failed to specify with particularity
the scope of the respective exaininations to be conducted.
For the reasons hereinafter set
forth, the application in its entirety
is denied without prejudice to renewal. Messrs. Chiolero and Boyett
are retired and no longer employed
by the Bureau of Reclamation, according to Department Counsel.Mr.
Smith has not been employed by the
Bureau. As such they are third
parties over whom the Board has
no jurisdiction.'

In the absence of a

showing that the Govermuent has
control over Messrs. Chiolero, Boyett, or Smith, the application as to
them is denied ipso facto.2
For other reasons, the application
is denied as to Messrs. Hart, Mer-

which it "needs * * * for the fair

lino and Hildebrandt. In the first

and proper presentation of its case

place, as we recently observed, the-

,
* * *~g

The Government opposes the application for several reasons. First,
it. contends that there has been no
showing of good cause made as required by Sec. 4.115 of the Board's
rules. Second, the motion is said to
be premature in that the Government intended to cooperate in discovery proceedings without a
formal request to the Board. According to Department ounsel, the
Government first anticipated exchanging all inprivileged documents with the appellant, which has

granting of applications to take
depositions is discretionary with the
Board."

Even

if

'Blackhawk Heating

good

cause is-

Plumbing o., Inc,

& Donovan onstruction Company, VACABNo, 744 (September 23, 1968), 68-2 BCA par.
Corporation,.
7252; Unicon Management
VACAB Nos. 470 and 515 (August 12, 1968),
68-2 BCA par. 7180.
2 Id. In addition, Mr. Smith's relationship to
this case appears remote at best. But even If it
can be shown that his testimony has relevance,
an application for the taking of a deposition
for use as evidence will not ordinarily be
permitted unless the deponent will be unavailable for the hearing. Carl 'W'.Olson &Sons Co_,
IBCA-930-9-71 (April 18, 1973), 73-1 BCA
par.
3 Carl W. Olson & Sons, note 2, supra.
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a deposition will not be authorized
should it appear that the appeal
will not be expedited thereby.4
It has been said that the term
"good cause shown" in a rule regulating discovery is flexible and has

application is necessary or appro- i
priate at this stage.
Parties should avail themselves'
of the opportunities open to themf
through a voluntary exchange of information. Before coning to the
Board for formal relief, all such

no fixed or definite meaning;

informal

shown, as required under Sec. 4.115,

each

avenues

should

be ex-

application thereunder is to be eval- hausted.f In this case the appellant
uated upon the circumstalces ap- has not demonstrated that the in-;
pearing from the pleadings and formation it seeks to elicit is not
then determined by the sound dis- available to it through less costly
cretion of the adjudicatory body be- and burdensome means than the
fore whom it is made.5
taking of oral depositions.
Here the complaint is stated in
We hold that the appellant has
broad, general terms. The claims do not shown good cause entitling it to
not appear unusual in complexity or
the examinations requested. The apmagnitude. The appellant has not
plication is accordingly denied:
particularized in its application the
nature of the inquiries it intends to without prejudice to renewal upon
make. The purpose to be served by a demonstration of good cause
the taking of the depositions is by therefor.
no means clear. The Government,
SHERMAN
P. KIMBALL, Member.
on the other hand, has offered to
make available to the appellant all I CONcUR:
unprivileged documents relating to WMrTAX F. McGRAw, Chairman.
the appeal. Under the cireumstances it does not appear that the
E. L. CORD, DONALD E. WHEELER,

4

M. Cf. National Construction Conpa ny,
VACAB No. 775 (January 24, 1969), 69-1
BOA par. 7475, in which the Board held:
"Where a discovery motion or application does
not assert or show good cause for the discovery, and the record as it stands at the
time of consideration of the motion or application does not either disclose such good cause,
or that an order upon the opposing party to
produee the information or documents sought
would serve the general purposes of pre-trial
discovery procedures to limit the issues to
be tried, to lead to stipulation as to matters of
fact, to preclude surprise at the hearing, or
otherwise contribute to a just and equitable
disposition of the appeal without undue delay,
the Board will not issue such an order."
5 Tholasder v. Tonder, 111 A.2d 643, 644
(N. J. Super. 1955).

EDWARD D. NEUOYF
10 IBLA 363

Decided May 9 197.3
Appeals from separate Bureau of Land
Management decisions (ES 45324536, 6801, 4529)

rejecting

applica-

tions for cash redemption of forest
lieu selection rights.
c See Westing7uss6 Electric Corporltions,
ABC BA No. 68-2-70 (April 1, 1970), 70-1.
BCA par. 8214.
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186.

seq.' Each decision recited that the

Affirmed.

Railroad Grant Lands-Scrip:
erally
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A reietse filed by a land-grant railroad
pursuant to section 321(b) of the Transportation Act of 1940, 54 Stat. 954, ex-

tinguishes the right of the railroad or
its attorneys-in-fact to select lands or
receive compensation in lieu of lands
originally acquired by it under the Act
of July 27, 1866, in aid of construction
of the railroad but relinquished under
the Act of June 4, 1897.

Scrip: Payment in Satisfaction
Where a railroad's forest lieu selection
rights are extinguished by a release given
to the United States, the rights (if any)
of a purchaser of the selection rights
from the railroad are also extinguished.
APPEARANCES: Edward D. Neuhoff,
Esq., pro, se and for E. L. Cord,;
Thomas Trimble, Esq., of Jennings,

Strouss & Salmon, for Donald E.
Wheeler.

OPINION BY MR. RITVO
INTERIOR BOARD OF
LAND APPEALS
E. L. Cord, Donald E. Wheeler,
and Edward D. Neuhoff seek review of separate Bureau of Land
Management decisions rejecting
their respective applications for
cash redemptions. of certain forest
lien selection rights made pursuant

to the Act of August 31, 1964, 43
U.S.C. § 274 (1970), and the pertinent regulation 43 CFR 2012.1 et

alleged rights derived through the
Santa Fe Pacific Railway Company
(hereafter Santa Fe), had been released and relinquished by Santa Fe
and were not valid. The gravamen
of the several appeals is substantially similar. The appellants deny

that their rights were extinguished
by the release. They assert that they
hold valid subsisting scrip and that
they are entitled to satisfaction as
provided by the Act of August 31,
1964,supra. The appeals, therefore,
are consolidated for the purposes of
this decision.
Appellants' scrip stems from the
interaction of several statutes granting lands or lieu rights to Santa Fe.
Certain lands were patented to the
railroad under the grant made by
the Act of July 27, 1866, 14 Stat.
292. They were reconveyed by the

railroad to the United States pursuant to the Forest Exchange Act of
June

4,

1897,

30

Stat.

36,

as

I The names of the applicants, their application
numbers, the date of the Bureau of Land Management
decisionand the appealnumbers are as follows:
E. L. Cord:
October16, lBLA 71-92.
ES 45321970.

-

ES 453-

IBLA71-92.
doDecember14, IBLA 71-150.

ES 4534ES 4536-

May 26,1971 IBIA 71-318.
IBLA 71-165.
anuary8,

ES4533

1970.

1971.

Donald E.
Wheeler:
ES 6801.…
Edward D.
Neuhoff:
__
ES 4529.…

December1,
1970.

IB LA 71-134.

November2, ILBA 73-198.
1972.
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amended, by the Act of June 6,1900,
31 Stat. 614. These Acts provided
for selection rights to public land
by a patentee or a settler or owner
of an unperfected bona fide claim
of land included within the limits
of a public forest reserve upon his
relinquishing his claim or title to
the tract to the United States. Although the 1897and 1900Acts were
repealed by the Act of March 3,
1905, 33 Stat. 1264, provision was

made for the continuing recognition of certain selection rights under the earlier Acts. Santa Fe sold
its selection rights in the early years
of this century. Since exchange selection rights were held to be, personal and nonassignable, see Oeorge
L. Ramsey, 58 I.D. 272 (1942),
Santa Fe adopted a procedure utilizing two powers of attorney. The
first appointed an attorney-in-fact
to make a selection in the name of
the railroad while the second authorized him to convey the selected
lands to whomever he chose. This
procedure has been noted. Battle
Company, A-29146
Mountain
1963), aff'd Udall v.
31,
(January
385 F. 2d 90 (9th
zountain,
Battle
Cir. 1967), cert. denied, 390 U.S.
957 (1968). The appellants hold
separate appointments from Santa
Fe as attorneys-in-fact through
mesne conveyances.

The appellants recorded their selection right documents pursuant to
the Scrip Recordation Act of 1955,
69 Stat. 534, noted at 43 U.S.C.
§274 (1970), and the pertinent reg-

EDWARD

D. NEUHOFF

303

ulations, 43 FR Subparts 2610,
2611. Proceeding under the Act of
August 31, 1964, supra, which authorizes any person who recorded
his claim properly to elect to receive
cash instead of land, the appellants
chose to receive cash. The value of
forest lieu selection rights is $275 an
acre, 43 CFR 2221.2-3 (1970).2

As noted above, the Bureau's decisions held that the railroad, and,
consequently, the claimants, lost all
selection rights against the United
States when the railroad executed
a release of certain rights to- railroad grant lands and indemnity
rights pursuant to section 321(b)
of the Transportation Act of 1940,
supra.
The Bureau relied upon several
cases to support its -conclusion. The
first, Udall v. Battle Mou'ntain,
s8upra,held that forest lieu rights
were not assignable, at least prior
to the Acts of July 6, 1960, 74 Stat.
334, and of August 3, 1964, sujra,
and when the United States-recollveyed to the railroad the land upon
which the forest lieu rights were
based, as it had in that case, the selection right was extinguished. Con-.
sequently, the United States did not
have to recognize any rights in the
assignee even though he had recorded his rights under the 1955
Act, supra, prior.to the reconvey2 Under the Act of August 31, 1964, as
anended, the right to apply for land or cash
expired on January 1, 1970, except for soldiers'
additional claims, for which filing may be made
to and including December 31, 1974. '43 CF%
2612.4 (1972). Appellants filed their applications prior to ranuary 1, 1970.
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ance. It then conludedthat in an- railroad to execute a release of any
other case, United States v. Santa claim it might have "* * * against
Fe Railroad and Donald E. the United States to lands, interests
:Wheeder, Civil No. 64-1430 (C. D.
Cal. filed December 16,1968). (here-

after Wheeler), the court held that
the railroad's release had wiped out
the selection rights of its assignees.
The appellants assert that Battle
Mountain is not controlling because
there the United States reconveyed
the base lands to the railroad
-whereas here it still retains them.
Further they contend that Wheeler,
-while recognizing the holding in
Battle Mountain, held only that a
patent issued to the assignee rather
than the railroad in violation of the
Department's regulations will be
'canceled. ft did not, they say, rule
on the effect of the railroad release
vis-a-vis forest lieu rights.
Neither Battle Mountain nor
Wheeler reaches the issue upon
which these appeals hinge. Nevertheless, the Bureau's conclusion that
the release put an end to the forest
lieu selection rights of Santa Fe or
its attorneys-in-fact is correct.
To see why, we turn to section 321,

in lands, compensation, or reiunbursement on account of lands or
interests in lands which have been
granted, claimed to have been
granted, or which it is claimed
should have been granted to such

carrier or any * * * predecessorin
interest under any grant to such
carrier or such predecessor in inter-

est." It further provided that
"Nothing in his section shall be
construed as requiring any such carrier to reconvey to the United States
lands which have been heretofore
patented or certified to it."
On December 18, 1940, Santa Fe
filed a release which provided that

it:
"* * * relinquishes, remises and quitclaims to the United States of America
and all claims of whatever description to
lands, interests therein, compensation or
reimbursement therefor on account of
lands or interests granted, claimed to
have been granted, or claimed should
have been granted by any act of the Congress to Santa Fe Pacific Railroad Company or to any predecessor in interest in
aid of the construction of any portion of

Part II, Title III of the.Transpor- its railroad.

tation Act of 1940, 49 U.S.C. § 65
(1970). Section 321 (a) made con-

cessions to the railroads which authorized increased rates and other
'transportation
charges to the
Inited States. To qualify for the
new rates, sec., 321(b) required a
In Lade v. Udall, 432 F.2d 254 (9th Cir.
1970) the Court followed Battle Mountain.
There the facts were the same except that the
land was conveyed after the rights were recorded and not before as in Battle. To the same
effect Richard M. Lade, IBLA 189 (1970);
Richard M. Lade, 1 IBLA 192 (1970).

The release stated that it did not
embrace
A"* * lands sold by the company to innocent purchasers for value prior to September 18, 1940, lands embraced in selections made by the company and approved
by the Secretary of the Interior prior to
September 18, 1940, or lands which have
been patented or certified to the company
or any predecessor in interest in aid of
the construction of its railroad."

The scope of the release was con-

sideredin Krwg v. Santa Fe Pacife

So1]

E.

L.
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329 U.S. 591 (1947), which
reviewed two. departmental decisions which had- denied Santa Fe's
application for certain indemnity
rights.4 In each case,but under separate statutes, Santa Fe had relinquished, by deed to the United
States, lands to which its right under a land grant had vested. The
Court held:
Ri?.,

* * * The railroad urges that these
claims are not covered by the Act or by
the release. They, allegedly, are not
claims "on account of" or "under any

grant" of lands, but rest on contractual
exchanges of lands made under the Acts
of 1874 and 1904. 18 Stat. 194; 33 Stat.
556. These Acts largely represented a congressional effort to settle conflicts among
railroads, Government, and settlers,
which arose by reason of settlement by
homesteaders on railroad-granted lands
after the grants had been made. Both
Acts provided that where settlers had so
occupied railroad-granted lands, the railroad could, upon relinquishment of its
title to them, select other lands in lieu
of them. The procedure for selecting the
lieu lands under the 1874 and 1904 Acts
was substantially identical to the original procedure provided by the Acts for
selection of indemnity lands. Before the
1940 Act respondent had, under the 1874
and 1904 Acts, relinquished title to the
Government to certain lands previously
granted. In August 1940, and subse4
,Santa Pe Pacific Railroad Company, 58 I.D.
596 (1944); Santa Fe Pacific Railroad ompany, 58 I.D. 601 (1944). Other departmental
decisions held that the release extinguished
a railroad's unexercised right to select indemnity land, Atlantic and Pacific Railroad
Company, 58 I.D. 577 (1944); that the transferee of a railroad's right to unselected indemnity land is not an innocent purchaser for
value to whom a patent may be issued pursuant to the saving clause of see. 321(b) of

the Transportation Act, spra; Atlantic and
Pacific Railroad Company, 58 I.D. 588 (1944);
Santa Fe Pacific Railroad Company, 58 D.
591 (1944).

quently in March 1943, respondent filed
applications with the Secretary of the
Interior to select its lieu lands. After the
respondent signed the release, and because of it, the Secretary rejected the
applications. The railroad then filed this
suit in a Federal District Court for relief
by injunction or by way of mandamus to
require the Secretary and other Interior
Department officials to pass on its applications without regard to the release. The
District Court dismissed the bill on the
merits, holding that the statute and release barred the claims. It read the 1940
Act as defining a congressional purpose
"to wipe the slate clean of such claims by
any railroad which enjoyed the benefits
of the rate concessions;made by the
Transportation Act * *
7 F.
F" Supp.
984, 987. The United States Court of Appeals for the District of Columbia reversed, holding, as respondent urges in
this Court, that the 1940 Act did not apply to the type of claims involved here.
80 U.S. App. D.C. 360, 153 F.2d 305. Im-

portance of the question decided caused
us to grant certiorari.
We agree with the District Court. We
think, as it held, that the Secretary of
the Interior's construction of the 1940 Act
was clearly right. Therefore, we do not
discuss the Government's contention that,
since the Secretary's construction was a
reasonable one, it was an allowable exercise of his discretion which should not be
set aside by injunction or relief in the
nature of mandamus. See Santa Fe P. 1?.
B. v. Work, 267 U3.S.511, 517; f. Santa
Fe P. B. R. v. Lane, 244 U.S. 492.
The respondent argues the case here
as though the 1940 Act applied only to
claims for "lands under any grant." The
language is *not
so narrow. It also re-

quired railroads to surrender claims for
"compensation,or reimbursement on account of lands or interests in lands which
have been granted, claimed to have been
granted, or which it is claimed should

have been granted * * * under any
grant." (Italics supplied.) This language in itself indicates

a purpose of
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its draftsmen to utilize every term
which could possibly be conceived to give
the required release a scope -so broad

that it would put an end to future controversies, administrative difficulties, and
claims growing out of land grants. Beyond a doubt, the words "compensation"

and "reimbursement" as ordinarily understood would describe a payment to
railroads in money or in kind for the
surrender of lands previously acquired
by them "under a grant." If they do not
have this meaning, their use in the Act
would have been hardly more than surplusage. And when viewed in the context of the historical controversies and
claims under the land grants, the conclusion that the 1940 Act covers claims
such as respondent's seems inescapable.
The legislative history of the Act shows
that Congress was familiar with these
controversies. In 1929 it passed an Act
intended to authorize and require judicial determination of land-grant claims of
the Northern Pacific Railroad in order
finally and completely to set them at
rest. 46 Stat. 41. The suit authorized by

that Act was tried in a Federal District
Court and was pending in this Court
when the 1940 Act was passed. United
States v. Northern Pac. Ry., 311 U.S. 317.
Our decision in it shows the complexity
and ramifications of the numerous questions involved in land-grant controversies. Reference to this case was made by
Government officials in urging Congress
to include in the predecessors of the 1940
Act a requirement that the railroad surrender all claims arising out of land
grants as a prerequisite to any Government rate concessions. Here, as in the
1929 Act, which applied to the claims
of only one railroad, we think Congress
intended to bar any future claims by all
accepting railroads which arose out of
any or all of the land-grant acts, insofar as those claims arose from originally
granted, indemnity or lieu lands. All the
Acts here involved, the Acts of 1866,,1874,
1.904 and 1940,: relate to 'a continuous

stream of interrelated transactions and
controversies,

all

basically

stemming
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from one thing-the
land grants. We
think Congress wrote finis to all these
claims for all railroads which accepted
the Act by executing releases. (329 U.S.
at 596-598.)

To emphasize-the Court held that
the release included a payment to
the railroad in money or in kind for
surrender of lands previously acquired by them under a grant.. In
this case, as in those, the indemnity
rights of the railroad were "payments in kind" for the surrender
of lands previously acquired by it
under a grant. So here, too, they
fall within one release.
Appellants seek to distinguish
these cases from IKrug. They assert that the release did not apply
to lands "patented" to Santa Fe. In
support they cite Santa Fe Pacific
. . . Cord, 482 P. 2d 503 (Ariz.
1971); cert. denied, 404 U.S. 912
(1971). There Santa Fe had conveyed land to the United States pursuant to the Act of June 4, 1897,
supro, and had sold powers of attorney based uponi that reconveyance. In 1955 and later, Santa Fe
obtained quitclaim deeds from the
United States for the base lands and
conveyed them to the heirs of the
original purchasers;of the powers of
attorney. Cord and Wheeler, who
there, too, held the powers through
mesne conveyances, filed suit, al-

leging that Santa Fe had destroyed
their selection rights, and asked
damages. In holding for the plaintiff, the Court rejected Santa Fe's
contention that its release had terminated the forest lieu selection
rights in 1941. The Arizona Court
held that Krug applied only to
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"granted" land and not to land that
had been patented, that once land
had been patented they are no
longer "grant-lands."
This distinction is not persuasive.
The Arizona Court reasoned that
"grant-lands" were lands to which
the railroads had an unperfected
right whereas patented lands were
lands to which the railroads were
perfected and were thus no longer
"grant-lands."
The distinction between lands to
which a railroad has a perfected or
unperfected right does not depend
upon whether a patent has issued.
A railroad's rights to land falling
within the place limits of the grant
vest upon its filing of a map of definite location showing the route of
the road. Tarpey v. Madsen, 178
U.S. 215, 223, 227 (1900).

Thus the right of the railroad to
the land within its place limits was
vested and it could not be deprived
5 Santa Fe
of it without its consent.

Pacifto Railroad Company, 58 I.D.
596, 600 (1944). Accordingly,

the

distinction between granted and
vested, but not patented, and
patented land is not substantive
enough to hold that unsatisfied lieu
or indemnity rights stemming from
the former are cut off by the release
but those arising from the latter
are not.

The exception in the statute and
release pertains to patented lands
An apparent exception is that a patent
will not issue if land is found to be mineral in
character at any time prior to the issuance
of a patent. Barden v. Northern Pacific R.R.,
154 U.S. 288 (1894); Souzthern Pacific ompany, 71 I.D. 224, 228 (1964).

made pursuant to a grant, which:
were not reconveyed to the United
States and which did not. serve as
base for lieu or indemnity selection rights or any other form of
compensation or reimbursement
then unsatisfied.
We note that in Krug the railroad's right to the base lands was:
conveyed to the United States by
a deed, although no patent had previously issued. Therefore, we cannot ascribe the same importance as
the Arizona Court, to the fact that
a patent had issued.e
The District Court decision, anta Fe
Pacific .R. v. Ickes, 57 F. upp. 984, 986,
987 (D.C. 1944), which Krug affirmed, stated:
"The issue therefore is whether the release
embraces, and thereby extinguishes, the right
to select lands in lieu of relinquished lands
under the Acts of 1904 and 1874, spra,
respectively.
'The release embraces any and all claims of
whatever description to lands and interests
therein granted by any Act of Congress to
plaintiff or any predecessor in aid of the construction of any portion of its railroad. Plaintiff's right to select lieu lands is a claim
to lands, and this is not disputed. Plaintiff
does contend, however, that it is not a claim
to lands granted by any Act of Congress in
aid of construction; that is, that the Acts of
1904 and 1874, supra, are not granting acts
in aid of construction, and therefore that such
claim is not included in the release.
"The Act of 1866, spra, under which plaintiff's predecessor acquired title to the lands
relinquished, is concededly a granting act in
aid of construction. The Acts of 1904 and 1874,
supra, are supplemental to, and in legal effect
amendatory of, the Act of 1866, supra They:
made provision for the relief of settlers who
were found to be occupying the lands of the
railroad company. They gave the railroad company the right to select equal quantities of
lands in lieu of lands which they relinquished
for the benefit of such settlers. They were measures found to be desirable by reason of unforeseen developments arising out of the operation
of the railroad land grant acts. The plaintiff
itself probably was not without selfish motive
in the relinquishment of its lands, which
tended to prevent an exodus of established
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We 'concludethat the Act of 1897,
as aleneled, supplemented the original granting Act of 1866, supra,
and that the unperfected rights to
Select lieu lands were extinguished
by the release of 1941.
The appellants also point to the
Acts of August 5,1955, 69 Stat. 534,
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1960 and 1964 Acts revived any
prior extinguished forest lieu right
which might have been released by
the railroad to the end that the scrip
rights of the present holders must
be recognized.

While the 1964Act, supra, recognized the rights of assignees of
and August 31, 1964, 78 Stat. 751
forest lieu rights, it did not revive
(both appearing in notes following rights which had previously been
43 U.S.C. § 274 (1970)). They con- extinguished.
tend that the 1955 statute specifiThe appointment of an attorneyctally recognized the validity of in-fact by the railroad was a contheir holdings under the proviso for tract between the railroad and the
-recording "a forest lieu selection appointee. As noted above, the
right, assertable under the act of United States accrued no liability
March 3, 1905." They remark that when it dealt with the principal
the 1964Act provided for the cash even though the principal may have
satisfaction of properly recorded acted in the derogation of the rights
forest lieu scrip in the name of the of its appointed attorneys-in-fact 7
present holder as an assignee and The aggrievement, if there be one, is
that it is not necessary to apply for
relinquishment of lands granted under such
cash redemption as an attorney-in- the
Act. In other words, the Acts of 1904 and 1874,
fact. They also contend that the supra, are, respectively, granting Acts in aid
settlers along its right of way who without
conscious fault found themselves without title.
"As I perceive the intent of Congress, from
the language of the statutes themselves, the
lieu lands, when selected, were to be, so far
as humanly possible, a counterpart of, and in
substitution for, the original lands granted,
and were to be lands granted by Congress in
-aid of construction, precisely as were the
original lands. The Act of 1904, spra, gives
the right to select public lands of equal quality
!and contemplates a substitution of section for
section.:The Act of 1874, supra, gives the right
to select 'an equal quantity of other lands
in lieu thereof from any of the public lands
not mineral and within the limits of the grant
not otherwise appropriated at the date of
selection, to which they [railroad grantees]
shall receive title the same as though originally
granted.'
"The three Acts are each a part of the
same legislative scheme and purpose to grant
lands in aid of construction of railroads. The
subsequent Acts are not independent granting
Acts without relation to any other grant, but
are clearly dependent upon, and supplemental
to, the grant contained in the Act of 1866,
-upra, and provide for grants contingent upon

of construction when coupled, as they must be,
with the Act of 1866, aupre.
"The fact, as contended by plaintiff, that it
gave a consideration, namely a deed to the
lands relinquished, for the right to select
others, does not make either of the Acts any
less a grant. A railroad land grant is not a gift,
but is a transfer of title to lands in return for
the construction and operation of a railroad.
Nor, as urged by plaintiff, does the fact that
plaintiff's rights are contractual remove the
applicable statutes from the category of granting statutes.
"Under these circumstances, I am of the
opinion that these unperfected rights of plaintiff to select lieu lands are claims to lands
granted by Acts of Congress to plaintiff in aid
of the, construction of its railroad, and are
therefore within the scope of, and extinguished
by, the release, which was given in pursuance
of an apparent Congressional purpose to wipe
the slate clean of such claims by any railroad
which enjoyed the benefits of the rate concessions made by the Transportation Act of
:1940."
7 In Krug, the railroad had filed a selection
list for lands in satisfaction of forest lieu
rights. The selection was pending at the date
the release was signed.
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between the attorney-in-fact (the
scrip purchaser) and the railroad;
it is not between the attorney-infact and the United States. Battle

Mountain,spra; Wheeler,supra.
We conclude that Santa Fe's 189.7
lieu rights were extinguished when
it executed its release under the
Transportation Act and that there
is no present right under the 1897
Act which the railroad or its attorneys-in-fact may exert against the
Government. The alleged scrip
rights claimed by appellants as derived from the railroad are without
efficacy or validity.
Therefore, pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the decisions appealed from are affirmed.
- Rnw RiTvo, Member.
WE CONUR:
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There is a presumption that a decedent
left heirs or next of kin capable of inheriting. Where there is the possibility of
an escheat the presumption is even
stronger, and the burden shifts to those
favoring escheat to prove there are not
heirs as escheats are not favored by the
law.

285.4 Indian
Moiety

Probate:

Inheriting:,

A moiety is defined as a one-half interest
in an estate.

285.4 Indian
Moiety

Probate:

Inheriting:

Where there are no descendants of the
paternal grandparents the paternal
moiety passes to the heirs of the maternal
grandparents.
APPEARIANCES:

Lindsay Brew, Es-

quire, for appellants Maria Dolores
Rios and Theresa Pancho Orosco.

OPINION BY MR. SABAGH
INTERIOR BOARD OF
INDIAN APPEALS

This matter comes before the
Board on appeal from the Administrative Law Judge's decisioniand
JOANB. TnOmsoN,Member.
order after rehearing, escheating
the moiety of the paternal grandESTATE OF DVARIANO EUSEBIO
parents to the Papago Indian Tribe
for
want of a lawful heir.
2 IBIA 24
Mariano
Eusebio died intestate at
Decided May 16,1973
the age of 69 years leaving land inAppeal from Tudge's decision after
terests in Arizona. He was survived
rehearing, ordering the moiety of the neither by spouse, children, issue,
paternal grandparents to escheat to mother, father, sisters nor brothers.
the Papago Indian Tribe for want of Hearings were held by Administraa lawful heir.
tive Law Judge, Indian Probate,'
William J. Truswell, on June 24
Reversed in part.
and August 31, 1971, and certain
descendants of the maternal grand-'
285.0 Indian Probate: Inheriting:
parents were determined to be the
Generally
FREDERCKFIsHILY

Member.
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lawful heirs of the decedent. Upon
-rehearing on December 8,19'71, cer-

-tain half-blood descendants were
also determined to be lawful heirs
-and entitled to share in the moiety
of the maternal grandparents. The
Administrative Law Judge further
,determined that no heirs could be
found for that moiety belonging to
the paternal grandparents. Accordingly, he decreed that this moiety,
one-half of the estate of the decedent, would escheat to the Papago
Indian Tribe.
An appeal was filed by heirs of
the maternal gralidparents wherein
it was contended in substance that
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When a person having an estate of inheritance, real, personal or mixed, dies
intestate as to the estate, and was not
survived by spouse, children, issue,
mother, father, brothers, or sisters,
* * then the estate shall be divided
into moieties, one of which shall go to
the paternal grandparents and their de*

scendants, and the other to the mater-

nal grandparents and their descendants,
who shall take their moiety as parents
of the intestate would have taken if living, and so on without end.

A moiety is definedas a one-half
interest in an estate. Young V.
Smnithers, 205 S.W. 949, 181 Ky. 84T

(1918). This variation (moiety) ultimately found acceptance in a dozen
states throughout the country.
where no heirs to one moiety could
Arizona statutes make no referbe traced, that moiety and the en- ence to paternal or maternal kintire estate passed to the side having dred further removed than grandheirs and did not escheat to the parents nor do they provide for
Tribe.
devolution of a moiety once the
It is elementary, to say the least, grandparents on the one side die
that the law frowns on nor does it leaving no descendants. The Arifavor escheat. It is presumed that a zona Court of Appeals, however,
decedent left heirs or next of kin concluded that descendants of the
capable of inheriting property. In re maternal great-grandparents were
Wallin's Estate, 490 P.2d. 863, 16 entitled to share the moiety where
Ariz. App. 34 (1971).
the material grandparents died
Wrhenan individual dies intestate leaving no descendants. The court
the law devolves the title to his said in part:
estate upon those who by virtue of
and so on without end" indicate
the law of the place where the land that"* *there was no intent to cut off the
lies are his heirs. The right of in- rights of heirs who were descendants of
heritance is purely a matter of legis- ancestors of the grandparents. * *
lative discretion. The descent of real State of Arizona v. Tullar, 462 P.2d.
property is governed by the law in 409, 412, 11 Ariz. App. 112 (1969).
force at the time of the death of an
A.R.S. § 14-202, subsec. 4 origiintestate. In re Rattray's Estate, 82 nally appeared in the Arizona
P.2d. 626 (Cal. App. 1938).

statutes as § 2116, R.S. (1901), and

Arizona Revised Statute pertain- was taken from article 1688 (4),
ing to intestate succession § 14-202 Texas Revised Statutes (1895). The
two statutes are identical. The part
subsee. 4, provides that:
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§ 2116, R.S. (1901) pertinent to our
case reads as follows:
* * 8 If there be no surviving grandfather or grandmother, then the whole
of such estate shall go to their descendants, and so on without end, passing in
like nbanner to the nearest lineal an-

cestors and their descendants. (Italics
supplied.)

In contrast to Ti'ullar,supra, there
were no descendalts of the greatgrandparents in this case.
In revising and codifying the
laws of the State of Arizona the
code commissioner

wvasauthorized

in the interest of brevity to delete
the words underscored immediately
above, ch. 35 § 3 (1925) Ariz. Sess.

See also, State v. Tullar, spra.
When a statute is adopted from
another state, it is presumed that it
is taken with the construction placed
on it by the courts of the state of
origin prior to its adoption. State v.

Tullar, supra.
The court in England v. Ally Ong
Hing, 459 P.2d 498, 105 Ariz. 65
(1969) said:
"Although we are not bound by the
construction given a statute by the courts
of the state from which it was adopted,
we consider such construction to be
persuasive."

**
EUSEBIO

If there are kindred on only the
one side, then there could be no object
in dividing the estate because there
would be none to take on the other

side.

The intent of the legislators to
avoid escheat is illustrated by several state statutes relating to intestate succession which expressly
provide that where there is no
kindred on one part, that moiety is
to go to the other part. Fla. Stat.
1955, § 731.23; Ky. Rev. Stat.
§ 391.010; W. Va. Code 1955,
§ 4080; District of Columbia Code
1951,:§ 18-101.

*

The Court of Appeals of Kenin Young v. Swithers, supra,

tucky

in pertinent part held that. "where
there is no kindred on the one side
then the whole estate will pass to
the kindred on the side which survives

*"

To recapitulate, the decedent died
intestate survived neither by spouse,
children, -issue, mother,- father, sis-

ters, nor brothers. Pursuant to Arizona statute and revised statute, the
decedent's estate divides into two
moieties, one going to the paternal

grandparents and their descendants
and tle other to the maternal grandparents 'and - their' descendants.
In construing Arizona Revised
There; were, no paternal grandStatute § 14-202 subsec. 4 pertainparents or descendants thereof. No
ing to intestate succession, the.
mention is; made in the Arizona
court in State v. Tullar, supra, said:
statutes as to what happens to a
*-* * we look to A.R. S. § 1-211 which
moiety where there are no kindred
states that statutes should be construed
liberally to effect their object and promote justice.

The court in Hartley v. Langdon,
347 S.W. 2d. 749, 758 (C.C.A. Tex.

1961) said in part:

on the one side, i.e., whether the

moiety passes to heirs of the maternal grandparents or escheats to
the state. 1-However,
the State frowns
on escheat. The Arizona statutory
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* provisions relating to moieties was
That the moiety of the paternal
adopted from the State of Texas grandparents pass and be distribstatute relating thereto. It is pre- uted to the named heirs of the masumed that it was adopted with the ternal grandparents as previously
construction placed on it by the determined by the Administrative
courts of the state of origin prior Law Judge.
to adoption, see State v. Tullar, suThis decision is final for the
Pa 16ror such construction
is con- Department.
sidered to be persuasive, see' Eng-

land v. Aly Ong Hing, supra. The
Texas Court of Appeals in Hartley
v. Langdon, supra, at 758, said that,
* If there are kindred on only
one side that there could be no object
in dividing the estate because there
would be none to take on the other
side. ** e This is reiterated in several state statutes. In addition, the
Court of Appeals in Young v.

MITCHrELT,J. SABAGH,

Member.

I CONCUR:
DAVrDJ. MCKEE,

Chairman.

-STATE OF MONTANA
11 IBLA 3
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Smithers, supra, unequivocallyheld Appeal by the State of Montana from
that "Where there is no kindred on
the one side then the whole estate
-willpass to the kindred on the side
which survives." Finally, in State v.

Tullar, supra, referring to A.R.S.
1-211 we are reminded that "statutes shall be construed liberally to
effect their object and to promote
justice."
From the foregoing, the conclusion is inevitable that the Legislature intended the moiety of the paternal grandparents to pass to the
already determined heirs of the maternal grandparents, and we so hold.
Therefore, pursuant to the authority, delegated to the Board of
Indian Appeals, by the Secretary
of the Interior, 43 CFR 4.1, thatpart of the decision of the Administrative Law Judge escheating the
-paternal moiety to the Tribe for
want of an heir is reversed, and it is

ORDERED:

decision M 19544 by the Montana
State Director, Bureau of LandManagement, holding a lake to be nonnavigable, and asserting title in the
United States to the bed of the lake.
Affirmed.

Navigable Waters
A lake is navigable in fact when it is
used, or is susceptible of being used, in

its ordinary condition, as a highway for
commerce, over which trade and travel
are or may be conducted in the customary modes of trade and travel on
water. A meandered lake in Montana,
containing 125 acres and which is not
over waist deep, is nonnavigable where
it is located in a remote region and there
is no evidence to show that it has been
used in the past or is susceptible of being
used as a highway for commerce in the

future.
Navigable Waters
Title to the underlying bed of a meandered lake which is held to be non-

* STATED OF MONTANA
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Since the United States Supreme
Court decision in Pollard's Lessee
v. Hagan, 44 U.S. (3 How.), 212
Secretary of the Interior-Navigable
(1845), it has been recognized that
VWaters-Public Lands: Jurisdiction the lands under navigable bodies of
Over-Title: Generally
water within the limits of a State.
passed to the State when it was ad-'The Secretary of the Interior has the authority and the duty to determine what
mitted into the Union as an incident
lands are public lands of the United
of sovereignty. Therefore, the first
States, including the authority to deterquestion to be determined in this
mine navigability of a lake to ascertain
whether title to the land underlying the proceeding is whether Indian Lake
lake remains in the United States or was navigable in 1889.
whether title passed to a State upon its
The record discloses that Indian
admission into the Union.
Lake is meandered and contains apAPPEARANCES: Lawrence D. proximately 125 acres.2 The facts on
Huss, Esq., Office of the Attorney which the decision below was based
General, State of Montana, Helena, are set forth in a preceding letter
Montana, for appellant; David K. dated September 30, 1971, from the
Grayson, Esq., Office of the Solici- BLM State Director to the Montor, U.S. Department of the Inter- tana Commissioner of State Lands,
ior, Washington, D.C.,.for appellee, as follows:
Bureau of Land Management.
:D
*
*
*
*
navigable remains in the United States
vhere all of the abutting. uplands surrounding the lake are still public lands.,

OPINIONBY MRS. LEWIS

INTERIOR BOARD OF LAND
APPEALS:

X

The State of Montana, by and
through its Commissioner of State
Lands, appealed from a decision by
the Montana State Director, Bureau of Land Management (BLM),
dated November 2, 1971. The deci-

sion held Indian Lake to be nonnavigable and asserted title in the
United States to the lands covered
by the lake.The State maintains that it was
granted title to all lands underlying
navigable bodies of water upon its
admission to statehood in 1889,and
that Indian Lake was a navigable
body of water at that time.
1The controversy arose over the desire of
both the State and BLM to lease the lands
for oil and gas.

We realize Section 26-336, Revised
Codes of Montana, 1947, read (sic) in,
part as follows:
"Definition and use of lakes as navigable waters. All lakes wholly or partly

within this state, which have been
meandered and returned as navigable by
the surveyors employed by the govern-

mentof the UnitedStates._* *" (Italics
added by BLM.)
This definition is not compatible with

the instructions given cadastral surveyors.
In the original surveys of the public domain, cadastral surveyors were instructed to meander the banks of all streams

if more than three chains in width and
the shores of all lakes havingkan area of
2 The lake is located in Secs. 21 and 22, T.
23 N., R. 30 ., P.m., Montana, and is entirely
surrounded by lots bordering on the meander
line., All of the lots are pblic lands.'Thus, if
the lake is nonnavigable, title to the bed of the
lake would be in the United States. See RustOwen Lumber Company (On Rehearing), 50
L.D. 678, 682 (1924):
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25 acres or more. This, of course, has
nothing to do with navigability. The surveyors of the public domain were not instructed to make any determination relative to navigability of waterways during
their surveys, and had no authority to do
so..

Navigability is a matter of usage at the
time the state entered the Union, not a
determination by investigation or land
survey. Montana was admitted to the
Union November 8, 1889, and our records
do not reflect principal routes of travel
in the vicinity of Indian Lake which
might have made it possible for the lake
to have been used for commercial travel
if enough water were present.
The area in which Indian Lake is situated is in a somewhat remote area, which
was the condition in 1889 as it is today.
The general description as contained in
the 1920 official survey record of T 23 N,
R 30 E states: "Indian Lake is a shallow
lake, nowhere being over waist deep, but
always containing nearly a full supply of
water and was therefore meandered, as it
contains about 125 acres."
8 Based on the above facts and statements, it is our considered decision Indian Lake was not a navigable body of
water when Montana was admitted to the
Union. The Lake is completely surrounded by federal land, and the U.S.
Governmet, therefore, also claims ownership of the bed of the lake.
In the middle 60's the lake was visited.
by our Malta District field personnel and
was found to be nothing more than a dry
lake bed. Because of its being a dry lake
bed, the Federal Government would still
hold claim to the dry bed based on their
littoral rights of reliction.
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Although admitting that the fact
the lake has been meandered is not
conclusive evidence of its navigability, the State feels that it indicates
the surveyors considered the body
of water of sufficient size to be considered an obstacle to surveying.
The fact remains that the meandering of bodies of water in surveying
the public lands is done for convenience and has nothing whatsoever to
do with determining navigability,
which is a question of federal law to
be determined according to the general rule recognized and applied in
in the federal courts. United States
v. Holt State Bank, 20 U.S. 49, 5556 (1926). The surveyors have no
authority to make such determinations.
The State quoted the widely accepted definition of navigability by
the United States Supreme Court as
set forth in The Daniel BaZ, 77 U.S.
(10 Wall.) 557, 563 (1870):
* * * Those rivers must be regarded as
public navigable ivers in law which are
navigable in fact. And they are navigable
in fact when they are used, or are susceptible of being used, in their ordinary
condition,, as highways for commerce,
over which trade and travel are or may
be conducted in the customary modes of
trade and travel, on water.
a

In this connection the State contends that the phrases "or are sus*
.*
,C
*
r
*
ceptible of being used" and "may be
conducted" do not require actual use
Montana does not attempt to controvert the facts upon which the but possible use (susceptible use);
BLM State Director based his deci- that it is not incumbent upon the
sion. Instead its brief is confined to
The Court has held this test to be applilegal arguments as to why the lake cable not only to "rivers" but to all: water
should be considered as navigable in

fact.

courses, including lakes. Utah v. United States,
403 U.S. 9, 11 (1971); United States v. Holt

State Bank, spra, at 56.

. STATE OF MONTANA
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states to make a showing of actual
past use of bodies of water, but only
that they may have been used; and
that the fact that the lake may have
not been consistently used for travel
is irrelevant and immaterial.
The State further asserts that the
surveys of the government indicate
that Indian Lake was a body of
water of sufficient depth to accommodate the passage of flat bottom
barges, canoes, rafts, and other
modes of water travel commonly
used by the Indian and pioneering
populace of the western states. This
is mere conjecture, as there is no evi-

dence in the record to this effect, or
to indicate that the lake has been
used in the past or is susceptible of
being used as a highway for corn
merce at present or in the future,
nor has the State presented any such
evidence. We do not rule out the
possibility that it may have been
used occasionally in the past by Indians or pioneers for fishing or
boating in canoes or flat bottom
boats, or that it may still be used by
an occasional sportsman for similar
recreational purposes. However,
such uses could hardly be said to
constitute the lake as a highway for
commerce which is essential for a
navigability classification.
In its reply to the State's appeal
brief, BLM attached a copy of the
northwest corner of the U.S. Geological Survey Quadrangle map entitled "Indian Lake, Mont." (1965)
showing Indian Lake. This map
shows an unimproved dirt road, the
course of which would have taken it
directly through the middle of the
50-2lT" 7

2

lake. BLM -stated: "Rather than
attempt to join the two parts of this
road by a system involving navigation of Indian Lake, the road builders simply ran their road around the
lake." As the State did not question
the propriety of this map, although
it was afforded an opportunity by
this Board to file an answer to the
BLM brief, the map is accepted in
evidence. It is strong persuasive evidence that the road builders chose
the path of least resistance in skirt-

ing the lake.
We agree with the following
rationale of BLM in its reply brief:
No evidence of any commercial use
exists in this case, and that is not surprising. It passes credibility that intelligent "traders or travelers" would have
undergone the expense and bother of
maintaining vessels of virtually no draft
(since Indian Lake is not more than
waist deep, it is probable that much of the

area near the shore is considerablymore
shallow) in order to effect a "highway,
for commerce" across a lake containing
only 125 acres. Common sense dictates
that such hypothetical traders or travelers would rather have formed their highway for commerce so as to go around
Indian Lake.

Montana attempts to compare Indian Lake with the lake which was
held navigable by the Court in

United States v. olt State Bank,
supra, although the Court there
noted that the lake ranged from
three to six feet deep and that navigation was limited because trade
and travel in the vicinity was limiited. Any comparison between the
two lakes stops with a similarity in
depth. Mud Lake in Minnesota,
which was involved in that case,
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test of a navigable body of water set
forth by the Supreme Court. The
Department has also held that an inland lake, two miles long and threefourths of a mile wide, is not navigable in the sense that its waters can
which its conclusion of navigability
be put to a public use for the purwas. based:
*
Mud River traversed it [Mud pose of trade or commerce. Reuben
Lake] in such way that it might well Richardson,3 L.D. 201 (1883).
be characterized as an enlarged section
A United States District Court
'of that stream. Early visitors and set- recently declared a 47-mile segment
tlers in that vicinity used the river and of a river to be nonnavigable allake as a route of travel, employing the
small boats of the period for the purpose. though it was currently being used
by very light sporting craft such as
The country about had been part of the
bed of the glacial Lake Agassiz and was canoes, kayaks and rubber rafts. The
still swampy, so that waterways were
Court stated: "It would be an afthe only dependable routes for trade and
front
to the public's intelligence to
travel. Mud River after passing through
classify
the river presently suitable
the lake connected at Thief River with
a navigable route extending westward to for any kind of commercial navigacovered almost 5,000 acres and in its

natural and ordinary condition was
from three to six feet deep. The
Court set forth the following additional statements of fact upon

the Red River of the North and thence

northward into the British possessions.
Merchants in the settlements at Liner
and Grygla, which were several miles up
Mud River from the lake, used the river
and lake in sending for and bringing in
their supplies. True, the navigation was

limited, but this was because trade and
travel in that vicinity were limited. In
seasons of great drought there was difficulty in getting boats up the river and

through the lake, but this was exceptional, the usual conditions being as just
stated. * e

*

Id. at 56-57.

In United States v. Oregon, 295
U.S. 1 (1935), the Supreme Court
held five bodies of water in Oregon
to be nonnavigablej even though
some 10,800 acres of one of the lakes
were between 3 and 4 feet deep and

in spite of evidence of some actual
use of the lakes for boating. In John

Snyder, State of Montana, 72 I.D.
527 (1965), this Department determined that a shallow lake in Montana approximately a mile long and
a half-mile wide did not meet the

tion." United States v. Cow, Pope
& Land Enterprises, Inc., 340 F.
Supp. 25, 34 (ND. Ga. 1972).

Accordingly, we find that Indian
Lake is not navigable as it does not
meet the navigability test of the Supreme Court. Therefore, title to the
lakebed is in the United States.
Finally, the State contends that
this proceeding defies even the rudiinentary principle of due process of
law because the same administrative agency charged with the administration of the public lands is
being called upon to decide the title
of this land.
We find that appellant is not
denied due process by this proceeding. The authority and the duty of
the Secretary of the Interior to consider and determine what lands are
public lands of the United States
have been well established. See Burt
A. Wackerli, 73 I.D. 280,286 (1966).
Furthermore, Montana has the right
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to appeal to the courts for judicial
review of the decision herein.
Therefore, pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the decis1on below is hereby affirmed.
ANNE POINDEXTERLEWIs,

Member.

WE CONCUR:
EDWARD W. STUEBING, Member.
MARTIN RITVo,

Member.

ASSOCIATED DRILLING COMPANY,

INC. (KEPHART MINE)
2 IBMA 95

Decided May 17, 1973
Associated Drilling Company, Inc.,
appealing

a decision of December 5,

1972, by Administrative Law Judge
Littlefield

assessing $550 for 11 vio-

lations pursuant to section 109 of the
Federal Coal Mine Health and Safety
Act of 1969.

Reversed in Part and Remanded.
Federal Coal Mine Health and Safety
Act of 1969: Generally-Administrative Procedure: Decisions
It is error for an Administrative Law
Judge to fail to make appropriate findings of fact and conclusions of law and
to show the reasons therefor in his decision in any proceeding brought pursuant
to section 109 of the Act (30 U.S.C. § 819)
with respect to the occurrence of each
violation alleged and as to each of the
statutory criteria required by such sec-

(KEPHART

MINE)
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tion to be considered. Where such findings and conclusions are merely, not
labeled or mislabeled the Board will not
normally remand; however,, where these
requisites are obfuscated or absent, a
remand may be necessary to permit
and judicial
administrative
proper
review.

Federal Coal Mine Health and SafetyAct of 1969: Penalties: Existence of
Violation
Since section 303(g) of the Act requires
weekly ventilation examinations to be
made in all underground coal mines and
the air volume measurement to be recorded in a book approved by the Secretary, an operator cannot properly be
charged for a violation of that section
for merely failing to record such measurements when the Secretary had not yet
approved the book for recording such
measurements at the time of inspection.

Federal Coal Mine Health and Safety
Act of 1969: Penalties-Administrative Procedure: Decisions
Where an Administrative Law Judge is
confronted with a factual determination
of the effect of the amount of the penalty
on the ability of an operator to continue
in business under section 109(a) (1) of
the Act, and the record contains no
evidence on that criterion, the Judge
should apply the presumption of no
adverse effect in making the necessary
findings.

enjamin Novak,
APPEARANCES:
Esquire, and Richard M. Sharp,
Esquire, in behalf of appellant,
Associated Drilling Company, Inc.;
Robert W. Long, Associate Solicitor,
S. Philip Smith, Assistant Solicitor,
Richard V. Backley, Trial Attorney,
in behalf of appellee, U.S. Bureau of
Mines.
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OPINION BY MIR.DOANE
(Associated) of the Federal Coal
INTERIOR BOARD OF MINE Mine Health and Safety Act of

OPERATIONS APPEALS
Factual and Procedural
Background
A Petition for Assessment of
Civil Penalty was filed by the Bureau of Mines (Bureau) on June 28,
1971, alleging 13 violations by Asompany, Inc.,
sociated Drilling

Date

Notice Number

Section of the Act

RGN -6RGN
RGN -5RGN -11-

303(h)(1) -1
303(g) (2) -2
303(b) -3
303(k)-

Penalty

Assessed

2-70
11- 5-70
570
5-70

$40'
25
60
25

11-10-70
11-10-70

100'
100
2525

11-13-70

100

25

RGN -11-10-70

302(a)-1
304(a) -2
305(k) -3
311(b) 311(c)
304(a) -

1969 (hereinafter, "the Act") .1 Two
of the alleged violations (303 (j), 2:
RGN, 6-270; 304(d), 4 RGN, 115-70) were vacated by the Judge
after a hearing on the merits held.
April 11, 1972. The Judge assessed
$550for the remaining 11 violations.
as follows:

RGN --RGN
4 RGN -11-10-70
5 RGN -11-10-70
___

__

__1

303(y) (1) -1

RN-

25

RGN -11-17-70

Total

Contentions of the Parties
Associated contends (1) that the
Judge. failed to make specific findings and to state reasons for his
findings, and conclusions on all of
the material issues of fact, law, and
discretion presented on the record;
(2) that it did not violate section
303,(g) of the Act as found by the
Judge; and (3) that the Bureau
failed to establish the occurrence of
the remaining violations by a preponderance of the evidence.
The Bureau contends that the
,Judge properly found that the violations occurred and that he satisfied

$550'

the requirements of the Administra-tive Procedure Act (APA).2

Issues Presented on Appeal

Does the Judge's decision comport with the requirements of section 557 of the APA?
; :7

;

II

Did the Judge err in determiningthat Associated violated section
303(g) of the Act?
'P.L.

91-173, 8

§§801-960 (1970).
2 5 U.S.C.A

§ 557.

Stat. 742-804, 30 U.S.C..

2173
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III

I:

Discussion of the Issues

The Board finds from reading the

Judge's decisionthat it clearlyfails
to meet the following minimum requirements for an initial or recommended decision as set forth in sec-

tion 557 of the APA:
*.All decisions, including initial,
recommended, and tentative decisions,
are a part of the record and shall include

a statement of(A) findings and conclusions, and. the
reasons or basis therefor, on all material issues of fact, law, or discretion presented on the record; and
(B) the appropriate rule, order, sanction, relief, or denial thereof.

The Board held in Lucas Coal
Comnpany,1 IBAMA138, 141,79 I.D.
CCH

MINE)
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six statutory criteria. Analyzing the

Did the Bureau sustain its-burden of proving the remaining violations of the Act?

425, 427, 2

(KEPEART

Employment

Safety and Health Guide par. 15,378 at p. 20,542 (1972):" * * * [I]n
the absence of findings, it is impossible for us to~review the decision
adequately."
Analysis of the Judge's Decision
In the instant case, few, if any,
reasons or ultimate findings can be
found in the Judge's decision relating to the fact of violation or to the
See Anglo-Canadian Shipping Co., Ltd., et
al. v. Federal Maritime Comnmission, 610 F.2d
606 (1962), which stated at 617:
" *
[T]he absence of required findings
is fatal to the validity of an administrative
decision regardless of whether there may be
in the record evidence to support proper
findings. C * C"

decision as it is presently

consti-

tuted, the eight items enumerated
by the Judge under "Findings of
Fact" amount to three conclusions
of law, four "basie" findings of fact,
and only one "ultimate" finding of
fact, i.e., "(7) The Respondent
made a good faith effort to achieve
rapid compliance after being informed of the violations." (Judge's
decision, hereinafter

Dec. 3.)

With respect to the Judge's four
"Conclusions of Law" (Dec. 4), the
first two are simply background
statements; the third, that the Act.
has been violated, is a correct con-

clusion of law, but is without direct
support in the findings of fact; and
the fourth is a mere recitation of a
statutory provision.
Under the caption "Civil Penalty" (Dec. 4), the Judge discussed
but made no findings as to the ability of the operator to continue in
business.4 In the same section, the
Judge unnecessarily repeated three
basic findings of fact, referring to
them as*' "extenuating circumstances" without demonstrating
their relevance to the decision.
Finally, under the subtitle "Application of Assessment" (Dec. 4),
the Judge stated with respect to the.
six criteria in section 109 (a) (1) of
I The Judge erred by failing to clearly apply
the presumption expressed in Hall Goal Gompany, Inc., 1 IBMA 175, 179, 79 1.D. 668, 672,
2 CCHIEmployment Safety and Health Guide par. 15,380, at p. 20,548 (1972)
"The evidence of whether a penalty will,
affect the ability of the operator to stay in
business is, of course, peculiarly under the
operator's control. There is, therefore, a presumption that the operator will not be so
affected in the absence of contrary evidence."
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the Act: "* * * [A1ll evidence in make findings of fact, which, when
the record bearing on the criterion compared with the relevant statu[sic] have been considered." The tory or regulatory criteria, should
Judge then proceeded to make ulti- lead him to a conclusion of law, i.e.,
mate findings of fact on some, but the Act was or was not violated. If
not all, of the criteria with respect to the Judge's conclusion is that a vio11 alleged violations, and assigned lation of the Act occurred, he must
amounts of penalty presumably then make ultimate findings of fact
based thereon. However, no basic on each of the six statutory criteria
findings or reasons for the ultimate in section 109(a) (1) and state reafindings of negligence or gravity sons for each finding to properly
were set out.5
determine the amount of the penUnder the same subtitle, "Appli- alty warranted. When relying on
cation of Assessment," the Judge specific testimony of a witness, citavacdted two notices in summary tions to the transcript of the hearfashion, i.e., without stating any ing may be one, acceptable method
reasons for his findings of "No vio- of showing the reason(s) for maklation." The Board finds that the ing a required finding. These are
Judge again erred by taking dis- requisites for an adequate underpositive action on a material aspect standing of the decision by the parof this case based on an improperly ties and for a meaningful adminisstated conclusion of law and with- trative review by the Board if an
out showing 'supporting findings appeal is taken."
and reasons. 6
As a general rule, the Board will
In the adjudication of every no- not remand an initial decision by an
tice of violation, the Judge must Administrative Law Judge simply
because findings of fact and conclu'The Judge speaks of a "serious" violation,
which the Board believes is a reference to
sions of law are mislabeled or un"gravity" In section 109(a)(1) of the Act.
labeled; however, where these
I See Bell Lines Inc. v. U.S., 263 F. Supp. 40
(D.C.W.Va. 1967), at 46:
requisites are obfuscated or absent,
4-8
* [The
requirements of the Administrative Procedure Act are fundamental to due
process and *
* all administrative decisions shall include such findings and conclusions as are reasonably necessary to intelligently inform the parties involved, of the
purport thereof, as well as the reasons therefor. e * *"
In USV Pharmaceuticeal Corp. v. Secretary
of HEW, 466 .2d 455, 462 (D.C. Cir. 1972),

it was stated:

" * * As we have frequently emphasized,
findings of fact are not mere procedural niceties; they are essential to the effective review
of administrative decisions. Without findings
of fact a revewing court is unable to determine whether the decision reached by an administrative agency follows as a matter of
law from the facts stated as its basis, and
whether the facts so found have any substan-

tial support in the evidence. * * *"

T "In discussing the necessary content of
findings of fact, it will be helpful to spell out
the process which a commission properly follows in reaching a decision. The process necessarily includes at least four parts: (1)
evidence must be taken and weighed, both as
to its accuracy and credibility; (2) from
attentive
onsideration of this evidence' a
determination of facts of a basic, or underlying nature must be reached; (3) from these
basic facts the ultimate facts, usually in the
language of the statute, are to be Inferred,
or not. a the case may be: (4) from this finding the decision will followvby the application
of the statutory criterion. 3 * *" Saginaw
Broadcasting o. v. F.C.C., 68 App. D.C. 282,
287, 9 F.2d 554, 559, cert. denied, Gross v.
Saginaw Broadcasting Co., 305 U.S. 613, 59
S. Ct. 72, 83 L. Ed. 391 (1938).
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a remand may be necessary. (See
Lucas, sup'ra.)

II
The Judge erred in holding that
a violation of section 303 (g) of the
Act occurred. The Bureau Inspector
admitted and the Board finds that
Associated was taking air measurements, but was failing to record the
specific readings (Transcript of
Hearing, hereinafter Tr. 64) as of
November 5, 1970.

The Board has held in
aU8on CoaZ Company,
115, 121, 79 I.D.

RobertG.
1 IBMA

657, 2 CCH

Em-

ployment Safety and Health Guide
par. 15,374at p. 20,536 (1972);
(6) Notice of Violation 4 GWH (7/27/
70) charges a violation of section 303(g)
for the failure of Lawson to take weekly

air readings at the main return and for
failure to record weekly air readings.
Section 303(g) requires that:
"* * * A record of such measurements
shall be recorded in ink or indelible pencil in a book approved by the Secretary * * ." (Italics added.)
Lawson correctly contends that the
Secretary did not promulgate regulations
concerning approved recording books
until November 1970. See 30 CFR 75.1803
(35 F.R. 17896, Nov. 20, 1970). Since no

recording book had been approved by the
Secretary at the time of the inspection
of Lawson's mine, the Bureau cannot
properly charge Lawson with a failure
to record the weekly air readings. Furthermore, Lawson's statement that he
was making the air readings required by
section 303(g) is unrefuted. The burden
is upon the Bureau to prove that a violation did occur and since the record does
not indicate the basis for the inspector's

allegation we find that the Bureau has
failed to prove a violation by a preponderance of the evidence. Therefore,

Notice

No. 4 GWH

(7/27/70)

is VA-

CATED.

We hold that Lawson, supra, controls the determination of the issue
in the instant case. Therefore, the
judge's decision must be reversed
with respect to Notice of Violation
2 RGN

(Exhibit

10),

which is

hereby vacated.

III
With respect to the remaining
violations, including those which
the Judge vacated, we conclude that
the decision is too incomplete for
the Board to determine how the
Judge reached his result; therefore,,
a remand of this matter is necessary.
The Board leaves to the Judge for
reconsideration and redetermination whether the Bureau sustained
its burden of proving each of the
violations and the amount of the
civil penalty warranted for each. In'
the course of making his redeterminations, the Judge should observe
the principles set forth in I, supra.

ORDER
WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43

CFR 4.1(4)), IT IS HEREBY
ORDERED that: (a) the Judge's
decision with respect to Notice of
Violation 2 RGN, (Exhibit 10) IS
REVERSED and the Notice IS
VACATED, and (b) the remainder

of

this

proceeding IS

RE-

MANDED for a new decision in
accordance with the views expressed
herein to include:
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of law as to the occurrence of each alleged violation;
(2) a determination of the amount of

penalty warranted for each violation
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found to have occurred based upon stated
findings of fact on each of the six criteria
required to be considered by section 109
(a) (1) of the Act;
(3) findings of fact with respect to the
credibility of witnesses and weight of
the evidence where necessary; and
(4) the reasons for (), (2) and (3)

By separate identical instruments, dated February 22, 1973,
Miller protested to the appropriate
Bureau of Land Management offices
and requested suspension of oil and
gas leases M 039865 and U 040086.
He asserted that "the word 'ecology'
above.
was not meaningful when the lease
DAVID DOANE, Member.
was issued." He requested a suspension of the lease terms to provide
I concur in the result but would
some sort of adjustment in. order
remand by simple order for a new
that he should not have to bear the
initial decision:
full costs of compliance with operating requirements for the protecC. E. ROGERS, JR., CGairmnan.
tion of the environment; he prayed
that the lease terms be suspended.
DUNCAN MILLER
Neither petition was favorably considered by BLM.
11 IBLA 14
Carrying his quest for relief to
Decided May 1, 1973
this Board via- the appeals route,
Appeals from separate Bureau of appellant urges that he is entitled to
Land Management decisions rejecting be freed from the burdens with
applications to suspend oil and gas which he has been saddled since the
leases issued and which are now necleases K 039865 and U 040086.
essary to comply with the National
Appeals dismissed.
Environmental Policy Act of 1969,
Oil and Gas Leases: Generally-Oil
and Gas Leases: Suspensions
An oil and gas lessee must comply with
all the lease terms, including the operating regulations, at his own expense.

Rules of Practice: Appeals: Generally
An appeal will be dismissed where .there
is no justiciable issue or where the appeal
is moot.

APPEARANCES:
pro se.

Duncan

Miller,

42 U.S.C. §§ 4321 et seq. (1970).

Each of the leases was issued effective March 1, 1964. Therefore,
the annual rentals for the tenth year
were due and payable on or before
the anniversary date, March 1, 1973.
The rental for the tenth year has not
been paid for either lease. Even
while the leases were in the last two
weeks of the ninth year, no action
had as yet been taken towards drilling or other operational activity.
Thus, appellant would not be en-
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titled to a suspension of operations
and production under 43 CFR
3103.3-8. Furthermore, a petition
for relief under that regulation
must be filed with the Regional Oil
and Gas Supervisor of the Geological Survey-not with the Bureau of
Land Management.
Compliance with law, regulations, stipulations, and conditions,
including those pertaining to environmental protection and restoration, is an essential ingredient of
the terms of an oil and gas lease.
30 U.S.C.

§ 189 (1970);

United

States v. Forbes, 36 F. Supp. 131
(1949) aff''d 125 F.2d 404, (9th Cir.
1942) aff'd 127 F.2d 862 (1942). The

burden, including its financial aspects, of complying with environmental protection provisions, is the
sole responsibility of the lessee. Appellant was previously informed to

this effect.DuncanMiller, 0 IBLA
133 (1973); see John Oakason 3
IBLA 148 (1971). In any event,
since there was no drilling or development on the leaseholds appellant
was never called upon to expend
money for environmental protection. Nor can he be heard to complain of possible future contingencies which will never come to pass.
Inasmuch as there has been no production on either lease, he is not entitled to a suspension under the
cited regulation.
Under the circumstances of this
case the question on appeal is rhetorical. Appellant has not expended
moneys for which he seeks recompense or relief. And, since the leases
lapsed for nonpayment of the an-

ET AL.

nual rentals due on March 1, 1973,
30 U.S.C.

188 (1970), he will not

be obliged to expend funds for environmental protection purposes in
connection with the leases. It follows
that there is no justiciable issue, and
the appeals are moot.
Accordingly, pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the appeals
are dismissed.
NEWTON FRisi-ERGmG,
Chainnan.
WE CONCUR:
DOUGLASE. HENRIUES,

Member.

EDWARDW. STTUEBING,
Member.
UNITED

STATES v. MERLE I.

ZWEIFEL ET AL.
11 IBLA 53

Decided May 29, 1973
Appeal from a decision by Administrative Law Judge I L. K. Luoma in
Colorado Contest 441 declaring appel-

lants' 2 association placer
claims null and void.

mining

Affirmed.

Xiining Claims: Discovery: Market-'

ability
1 The change of title of the hearing officer
from "Hearing Examiner" to "Administrative
Law Judge" was effected pursuant to order of
the Civil Service Commission, 37 F.R. 16787
(August 19, 1972).
2 Appellants are the contestees -in Colorado
Contest 441, as listed in Attachment No. 1
accompanying Judge Luoma's decision of February 25, 1972. See discussion under the
heading Default of Certain Conteste8s, infro.
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prima facie case that the mining claims
are invalid.

Mining Claims: Discovery-Mining
Claims: Location-lRules of Practice:
Evidence
Where a mining claimant's testmony as
to location and discovery is superficial

from which aluminum is produced, is
present in the area of a group of mining
claims does not satisfy the marketability test of discovery when there is no
known process by which aluminum may
be extracted from the particular alumina-bearing mineral compounds on a
profitable basis.

Administrative Law Judge to conclude
from the evidence and the testimony of
other witnesses that none of the claims
was located according to the requirements of the mining laws and that no discovery was made thereon.

Mining Claims: Location-Mining
Claims:. Placer Claims

Mining Claims: -Contests-Rules
Practice: Government Contests

Even though a placer mining claim is
located by legal subdivisions on surveyed

When a mining claimant has failed to
answer a complaint in a mining contest,
the allegations are deemed admitted under 43 CER 4.450-7 and the Manager will
decide the case without a hearing.

land, 43 CFR 3401.1 (1966) [now 43 CFR

3831.1] requires, in part, that the corners
of the claim be staked and that a notice
of location be posted thereon in order for
such a location to be valid.

PProcedure: Burden of
Claims: ContestsaMining Claims: Discovery: Generally-Rules
of Practice: Evidence
Administrative

Proof-Mining

A mining claimant is the proponent of the
-validity of his claim under the Administrative
Procedure
Act, 5 U.S.C. §§ 551
et seq. (1970), and has the burden of
overcoming by a preponderance of evidence the Government's prima facie case
of failure to comply with the location requirements of the mining law and of lack
of discovery of a valuable mineral deposit.

'Mining Claims: Contests
Despite the fact that the Government's
witnesses were not present on each claim
in contest, their testimony taken with
the testimony of the principal contestee,
called as part of the Government's case
in chief, may be sufficient to establish a

and implausible,it is reasonable for the

Mining Claims: Contests-Rules
Practice: Government Contests

of

of

When, pursuant to 43 CR 4.450-7, a
Manager has decided a mining contest
against a defaulting contestee and no
timely appeal was taken therefrom, a late
appeal will be dismissed under 43 CR
4.411 (b).

Mining Claims: Contests-Rules
Practice: Government Contests

of

A defaulting contestee cannot rely on an
answer filed by a co-claimant when such
answer never purported to be on the defaulting contestee's behalf.

Mining Claims: Determination
Validity

of

The Department of the Interior has been

granted plenary power in the administration of the public lands, and it has authority, after proper notice and upon adequate hearing, to determine the validity
of an unpatented mining claim.
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Administrative

Procedure:

ally-Constitutional
Claims: Contests-Rules
Government Contests
A mining claimant is
cess merely because
licity where he fails
was any unfairness
ceeding itself.

Administrative
trative

Gener-

Law-Mining
of Practice:

not denied due proof prehearing pubto show that there
in the contest pro-

Procedure: Adminis-

Law Judges-Rules

of Prac-

tice: Hearings
An Administrative Law Judge is not disqualified nor will his findings be set aside
in a mining contest because of a mere
charge of bias in the absence of a substantial showing of bias.

Administrative Practice-Administrative Procedure: Adjudication
The procedures followed by the Department of the Interior in the initiation,

prosecution, hearing and administrative
decision of mining contests are in full
compliance with the requirement of the
Administrative

Procedure

Act, 5 U.S.C.

554 (1970), as to separation of investigative or prosecuting functions from
decision making, and such procedures do
not deny due process.
§

Administrative Procedure: Administrative Law Judges
No request for a prehearing conference
hating been made, the failure of an Administrative Law Judge to order a prehearing conference, sa sponte, is not
error unless it can be shown that such
failure was an abuse of discretion.

Administrative Procedure: Administrative Law Judges
The refusal of an Administrative Law
Judge to grant a motion for severance
is not a denial of due process when a
mining claimant is afforded a hearing

I0.
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and yet fails to present any evidence of
unfairness because of such denial.

Federal Employees and Officers: Authority to Bind Government-Mining
Claims: Generally
The authority of the Government to pro-

ceed with the determination of the
validity of a mining claim is not barred
by laches, because Government property
is not to be disposed of contrary to law,
despite any acquiescence, laches, or failure to act on the part of its officers or
agents.

Mining Claims: Contests
The failure of the Government to contest
other unpatented mining claims in a
given area cannot support a charge of discrimination when a mining claimant fails
to show that such action was arbitrary or
prejudiced his rights in any way.

Rules of Practice: Hearings-AdmnMistrative Procedure: Hearings
Where an Administrative Law Judge's
decision contains a ruling, in a single
sentence, on all of the proposed findings
and conclusions submitted by a party to
a hearing and the ruling on each finding
and conclusion is clear, there is no requirement that the Judge rule separately
as to each of the proposed findings and
conclusions.

Mining Claims: Hearings-Rules of
Practice: Evidence-Rules of Practice: Hearings
Evidence tendered on appeal in a mining
contest may not be considered except for
the limited purpose of deciding whether
a further hearing is warranted, since the
record made at the hearing must be the
sole basis for decision.
APPEARANCES:
Clement Theodore
Cooper, Esq., Washington, D.C.; Ken-

neth

Kienzle, Jr., Esq., Shawnee,
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Oklahoma; Edfard L Stolarun, Esq.,
Alexandria, Virginia, for appellants.
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association placer claims with eight
co-locators.

A document was recorded with
each claim group identifying the
claims as "dawsonite claims;" howtor, Department of the Interior,
ever, at the hearing appellants asDenver, Colorado, for the Government.
serted that the claims were actually
located for alumina, the raw mateOPINION BY MR. GOSS
rial from which aluminum is
INTERIOR BOARD OF LAND produced (Tr. 24, 771). Although
APPEALS
the Piceance Creek Basin is widely
The United States issued a com- known to contain extensive deposits
plaint dated August 7, 1968 of oil shale, none of the mining
(amended April '25, 1969, and claims were located for such mateJune 12,1969), contesting the valid- rial. In any event, oil shale is not
ity of 2,910 association placer min- locatable under the general mining
ing claims located in Garfield, Mof- laws and has not been since it was
fat and Rio Blanco Counties, Colo- made a leasable mineral by section
rado. The majority of claims were 21 of the Mineral Leasing Act pf
located in an area of Garfield and February 25, 1920, as amended, 30
Rio Blanco Counties termed the U.S.C. §241 (1970).
Answers to the complaint were
Piceance Creek Basin. The comfiled
by a number of contestees. As
plaint charged (1) the claims were
to
those
contestees who failed to file
not located in accordance with the
answersi
the Colorado Land Oflico
mining laws 3 and (2) there was no
Bureau of Land ManageManager,
discovery of a valuable, locatable
ment,
on
February
17, 1970, acting
mineral deposit within the meaning
pursuant
to
43
CFR 1852.1-7
of the mining laws within the limits
43
CFR 4.450-7,
(1970),
now
of any of the claims.
their
interests,
if any, in
declared
The 2,910mining claims contested
claims
to
be
void.
the
contested
in Colorado Contest 441 were all
A hearing was held June 2
'located by one man, Merle I. Zweifel. Zweifel, acting as locator and through 5, and September 21
Bryan L. Kepford, Esq., and George E.
Longstreth, Esq., Offilceof the Solici-

agent for over 250 co-locators, filed

through 24, 1970, in Denver, Colo-

rado. After post-hearing briefs were
filed, oral argument was heard on
1967.Most of the claims are 160-acre June 4, 1971, in Arlington, Virthe vast majority of claims between
May 2, 1966, and

February

10,

ginia.
At the hearing the elements of this charge
were developed and the Government stated
that appellants had failed to: (1) stake the
claims, (2) go upon the land embraced by
each claim, () post a location notice on each
claim (Tr. 984-85). Attorneys for appellants
acknowledged that they understood such to be,
the composition of the charge (Tr. 985-88).
5

Judge Luoma issued his decision
on February 25, 1972. Attached
thereto were a list of contestees, a

list of the contested claims, the
lnames of contestees represented by

UNITED STATES V. MERLE I. ZWEIFEL ET AL.
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Clement Theodore Cooper, Esq.,
and a list of the claims which were
located on patented or withdrawn
lands (Attachments 1-4, respectively). The Judge declared that
those claims or portions thereof
which were filed on lands withdrawn for reclamation purposes by
Public Land Order 2632,published
in the Federal Register on March
17, 1962, were null and void ab
initio. He also dismissed the com-

plaint as to those claims or portions
of claims which were filed on lands
previously patented without mineral reservation (Exh. B-5). He
declared all remaining claims null
and void (1) because they were not
located according to the mining
laws and (2) for failure to show a
discovery of a valuable mineral deposit on any of the claims.
Judge Luoma also determined it
was not necessary to consider the
question of whether aluminum, as
part of the alumina in dawsonite,
is locatable under the general mining laws or whether the mineral
dawsonite in its entirety is only leasable under the Mineral Leasing Act
of February

25, 1920, os anzended,

30 U.S.C. §261 (1970).

On appeal three attorneys representing various groups of appellants filed statements of reasons.
Their substantive arguments are
summarized as follows:
(1)- The evidence adduced at the hearing clearly shows that appellants had a
discovery of a valuable mineral deposit
on each and every claim.
(2) Alumina is an intrinsically valu-

able mineral and as such a market is
deemed to exist, and a claimant may
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continue to develop his claim with a prospective anticipation of profit.
(3) Appellants proved the validity of
each and every claim under the doctrine
of known geological facts.
(4) Appellants were restrained from
expanding and developing their surface
discovery because to do so would have
damaged the oil shale which is a leasable
mineral and the property of the United
States.
(5) Alumina, as found in dawsonite,

gibbsite, nordstrandite, and analcite; is
a locatable mineral within the meaning
of the mining laws.
(6) Colorado state statutory location
requirements were not applicable to the
location of the claims involved in Colorado Contest 441, and location by legal
subdivisions of government surveyed
lands is sufficient to satisfy the mining
laws.
(7) The Judge erred in refusing to
grant appellants' motion to dismiss at the
conclusion of the Government's case.
(8) The Government has the burden of
proof in a mining claim contest.
(9) The Government failed to follow
Departmental standards in examining the
placer mining claims.
(10) The failure of some contestees to
file answers to the complaint was not a
ground for dismissal because such an
alleged defect was cured by the answer
filed by Merle I. Zweifel.
(11) Appellants were deprived of property without due process of law and without just compensation.
(12) Appellants could not receive a fair
hearing because of adverse publicity and
it was error not to grant appellants' mo0
tion to suspend the proceeding.
(13) The Judge was predisposed as to
the outcome of the contest, and due to his

relationship with the Department the
rendition of a fair hearing and an unbiased decision were impossible.

(14) It was prejudicial error and an
abuse of discretion-for the Judge to refuse to direct a prehearing conference.
(15) Appellants were denied due process when the Judge refused to grant a

328

: DECISIONS.

OF THE

DEPARTMENT

motion for severance and thereby hear
and decide issues regarding each individual claim.
(16) Colorado Contest 441 was barred
by laches.
(17) It was discriminatory for the Government not to proceed against other
holders of unpatented mining claims in
the Piceance Creek Basin.
(18) The Judge erred in failing to
rule on all of appellants' proposed findings
of fact and conclusions of law.

Discovery
In order for a mining claimant to
establish the validity of one or more
mining claims he must show the
discovery of a valuable mineral deposit within the limits of each claim;

OF THE

INTERIOR

[50 I.D.

the test for determining what constitutes a discovery of a valuable
mineral deposit. This test was first
laid down in Castle v. Womble, 19
L.D. 455, 457 (1894), in which the
Secretary stated:

i

* * [Wlhere minerals have been
found and the evidence is of such a character that a person of ordinary prudence
would be justified in the further expenditure of his labor and means, with a reasonable prospect of success, in developing a valuable mine, the requirements of

the statute have been met. * * *

The Supreme Court has expressed
its approval of the rule in a number
of decisions. United States v. Cole-

therefore, a discovery on one claim

man, 390 U.S. 599, 602 (1968) ; Best

cannot serve to validate a group of
claims. United States v. Bunkowski,

371 U.S. 334, 335-36 (1963); Chris-

5 IBLA 102, 79 I.D. 43,51-2 (1972).

The requirement of a discovery on
each claim is admitted in the brief
for certain appellants filed by Cle*ment Theodore Cooper, Esq., on
May 15, 1972, at page 47.

Appellants' arguments relating to
discovery are:
1) The evidence adduced at the hearing
clearly shows that appellants had a discovery of a valuable mineral deposit on
each and every claim.
2) Alumina is an intrinsically valuable
mineral and as such a market is deemed
to exist, and a claimant may continue to
'develop his claim with a prospective anticipation of profit.
3) Appellants proved the validity of each
and every claim under the doctrine of
known geological facts.
4) Appellants were restrained from developing their discovery because to do so
would have damaged the federally owned
oil shale deposits.

The "prudent man rule"has been
established by the Department as

v. Humboldt Placer Mining Co.,
man v. Miller, 197 U.S. 313, 322

(1905). Another test to complement
the prudent man rule was approved
in Coleman, supra. It is the so-called
"marketability test." The Court
said at pp. 602-03:
* * * Minerals which no prudent man
will extract because there is no demand
for them at a price higher than the cost

of extraction and transportation are
hardly economically valuable. Thus, profitability is an important consideration

in applying the prudent-man test, and the
marketability test which the Secretary
has used here meiely recognizes this fact.

The marketability test was explained, further in Barrows v.
Nickel, 447 F.2d 80 (9th Cir. 1971).
The court felt present marketability
was necessary. It stated at 83:
The "marketability
test" requires
claimed materials to possess value as of
the time of their discovery. Locations
based on speculation that there may at

some future date be a market for the
discovered material cannot be sustained.
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Thus it is not enough that a min- ite. Alumina is also found in gibberal deposit found within the limits site, nahcolite, and halite (Exh.
of a claim may some day in the fu- C-5). Dawsonite and the other
ture, due to advancements in tech- alumina-bearing
mineral comnology, become valuable. To satisfy pounds are found mixed with
the test, one must show that the kerogen-bearing dolomites termed:
minerals have a present value, and "oil shales" in the Green River
locations based on the speculation Formation which underlies most of
that improved mining and process- the Piceance Creek Basin.
ing technology will make the minAppellants' belief that they have
eral marketable in the future can- proved a discovery on each clai is
not be sustained. United States v. based on the testimony of Merle I.
Wurts,76 I.D. 6 (1969).
Zweifel. Zweifel stated a number of
The lands herein involved were times that he tooksurface samples
withdrawn from metalliferous loca- from each and every,claim (Tr. 247,
tion by Public Land Order 4522, 33 321, 36). The samples were never
F.R. 14349, filed September 23,1968.
segregated as to individual claims'
They were segregated from location and were merely thrown into the
and entry under the mining law back of Zweifel's pickup truck for
when the Bureau of Land Manage- later identification (Tr. 230-32,
ment filed an application to with- 715-16). There were only about 26
2, 1967. See 43

assays performed on the 2,910 sam-

CFR 2351.3(a) and 43 CFR
2091.2-5(a). Therefore, for the
claims to be valid, appellants must
show a discovery on each claim
prior to the date of the application'
for withdrawal. See Udall v. Snyder, 405 F.2d 1179 (10th Cir. 1968);

ples claimed to have been taken (Tr.

draw on January

137-40). None of the assays could be

identified to any particular claim,
but only to claim groups (Tr. 14044). The groups sometimes com-

prise 70 or 80 claims (Tr. 144).
The assay reports (Exh. B-70

United States v. Wurts, suprca,at 9. through 78, 80, 81) are spectroAppellants claim that they have graphic analyses of oil shale sammade a discovery of alumina on ples. Generally they show 10 percent
each claim involved herein. Al- aluminum. John Ward Smiths
though alumina (Al20a) is the testified for contestant that spectrosource compound of aluminum graphic analysis is only semi-quanmetal, it does not occur freely in titative, and a 10 percent figure of
nature. It is found as a constituent aluminum content might actually be
oxide of other-minerals (T. 634). In anything between 2 and 20 percent
the Piceance Creek Basin where
4 Mr. Smith is a research chemist and project
most of the subject claims lie, alu- leader
with the United States Bureau of
mina is found most abundantly in a Mines at the Lardmie, Wyoming, Energy ReCenter. The function of the Center
carbonate of aluminum and sodium search
is the study of oil production from oil shale
(NaAl (OH) 2 C03 ) called dawson- (Tr. 510-11).

330

DECISIONS

OF THE

DEPARTMENT

(Tr. 544). Edmund E. Phillips, a
chemist-assayer who tested the
samples and prepared the reports,
believed the 10 percent analysis of
aluminum content could represent
somewhere between

and 15 per-

cent, as outside limits (Tr. 894). The
assay reports do not indicate in what
fonn the aluminum is found or
whether or not it would be recoverable (Tr. 550, 901). Even conceding

that aluminum may be present
throughout the oil shale, it may not
be in a form which is extractable
(Tr. 551). The assay reports are of
no probative value in determining
the existence of a discovery on any
particular claim.
Appellants argue that alumina is
an intrinsically valuable mineral
and as such by its very nature meets
the marketability test. Appellants
cite as support for this proposition
Solicitor's Opinion, 69 I.D. 145
(1962). At 146 the Solicitor stated:
An intrinsically valuable mineral by
its very nature is deemed marketable,
and therefore merely showing the nature
of the mineral tsucally meets the test of
marketability. *
(Italics added.)

The inference to be drawn from
the Solicitor's statement is not that
an intrinsically valuable mineral
mneed
not meet the marketability test,
but rather that the probability of
such a mineral meeting the test is
greater. The question of whether
the marketability test is applicable
to intrinsically valuable minerals
was laid to rest in Conv'er8ev. UdaZ,
399 F.2d 616, 621 (9th Cir. 1968),

cert. den., 393 U.S. 1025 (1969),
where the court stated that the mar-
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ketability test, including the profit
factor, was applicable to all mining
claims including those containing
precious metals.
The record clearly shows that appellants have failed to establish that
alumina from any of their claims
could be presently marketed at a
profit.
At the hearing Smith testified
that approximately 100,000samples
had been taken from 640 to 650
sample sites located throughout the
Piceance Creek Basin. Of that number 98,000 to 99,000 have been
analyzed by the Bureau of Mines
and found to contain oil shale (Tr.
515-16). The non-hydrocarbon elements present in the oil shale samples resemble the elemental composition of the earth's crust and are
present in very nearly the same proportion (Tr. 563). Despite the fact
that aluminum constitutes roughly
eight percent of the earth's crust
(Tr. 593), only bauxite ore, in
which alumina is concentrated by a
weathering process, has qualified
commercially

as a source of alumi-

num. At present the majority of the
bauxite ore used in the United
States is imported from tropical
countries (Tr. 564; Exh. C-3).
Smith testified that aluminum
cannot be presently economically
extracted and produced from any of
the alumina-bearing compounds in
the area of the claims (Tr. 619, 628,
640). He felt the investment necessary to commence and maintain
commercial operation would continue to be, as it has been, a prohibitive factor (Tr. 646).

3231

UNITED STATES V. MERLE I. ZWEIFEL ET AL.
IMay 29, 1973

'Appellants assert that alumina is
always found in oil shale and contend that each and every claim is
valid under the doctrine of "known
geological facts," citing Freeman v.
Summers, 52 L.D. 201 (1927). The
Freeman case involved the sufficiency of a discovery of oil shale on
the surface and in shallow workings
in the Green River Formation in
Colorado. It was claimed that the
formation consisted of one massive
homogeneous deposit of oil shale
which was' capable of being commercially developed. It was also
argued that oil shale found on the
surface and in shallow workings on
the formation was an integral part
of the mass below and discovery of
the surface shale was sufficient to
satisfy the requirements of the law.
In Freeman the Secretary held at
206:
While at the present time there has
been no considerable production of oil

from shales, due to the fact that abundant
quantities of oil have been produced more
cheaply from wells, there is no possible

doubt of its value and of the fact that it
constitutes an enormously valuable resource for future use by the American
people.

*

e

;*

*

$

The evidence in this case shows that

in this particular area of Colorado the
lands contain the Green River forma-

tion, and that this formation carries oil
shales in large and valuable quantities;
that while the beds vary in the richness
of their content, the formation is one
upon which the miner may rely as carrying oil shale which, while yielding at.
places comparatively small quantities of
oil, in other places yields larger and
richer quantities of this valuable mineral.

508-212-73-3

-

0

The Secretary then concluded:
In other words, having made his initial

discoveryat or near the surface, he may
with assurance

follow the formation

through the lean to the richer beds.

Since Freeman was decided, the
courts, e.g., United States v. Coleman, supra, and Convoersev. Udall,
sapra, have approved the Department's refinement of the prudentman test to include the requirement
of a showing of present marketability. This Board has held that Free-.
man is not applicable to sand and
gravel claims. United States v. Clear
Gravel Enterprises, Inc., 2 IBLA
285, 300 (1971). Freeman involved
oil shale mining claims, and the,
precedential value of Freeman is
now being considered by the Board'
in another appeal. As to the alumina
claimed herein, it is clear that Coleman and Converse are controlling.
At the hearing Smith testified
that he felt alumina could eventually be produced economically from,
dawsonite (Tr. 603, 639). However,'
at present there is no known process
by which alumina may be produced
from dawsonite-bearing oil shale on
a commercial basis (Tr. 603, 620,
628).

Whether appellants' assertion
that alumina is always found in oil

shale is true is not the important
issue; as Smith testified, the real
question is what part of the alumina
is economically extractable (Tr.
620). Appellants' witness, John
Stevenson, stated; that he did not
have the expertise to testify as to
whether reduction processes can 'be
used economically (Tr. 820).
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The evidence is' not, therefore,.
that economically recoverable aluMina exists in all oil shale '6r under
all the contested claims. The evidence is that aluminum is an element
universally present in the earth's
crust. It is found in alumina-bearing compounds. throughout the oil
shale of the Piceance Creek Basin,
but there is no evidence that all of
such oil shale, or the shale which
is on the claims conearned, contains
economically recoverable alumina
from which aluminum may be commercially extracted.
As to whether there has been a
discovery of any other valuable
minerals, Government. witness
Smith was asked,,in connection with
the analysis of the nearly 100,000
samples taken in the area of the
claims, whether any of the elements
in the samples (excluding aluminum; kerogen from, oil shale and
sodium) exist in sufficient quantities to be classified as a. valuable
mineral deposit. iHeresponded that
they did not (Tr. .563). According
to section 21, as amended [43 U.S.C.
§241 (1970)], and section 23, as
amended [43 U.S.C.

§

261 (1970)],

of the Mineral Leasing Act of February 25, 1920,oil shale and sodium,
respectively, are, subject to disposition only by leasing and, as such,
are not locatable under the general
,mining laws. Therefore, the only
mineral upon which appellants can
be basing a discovery is alumina,'
'the source compound of alumiium.
Appellants made no attempt to
pinpoint any claim and assert that
it contained economically extract-.
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able aluminum by showing reliable
evidence as to the cost of extraction
and marketing.
In arguing that they were restrained from developing their discovery, appellants cite a letter to,
Zweifel (Exh. C-97) dated December 13,'1966, from the Solicitor for
the Department. Zweifel testified
that he felt the letter restrained him
from making any'further development on the claims, other than surface sample operations (Tr. 95152). The letter did not have the effect of a court order enjoining appellants from taking any further
actions with respect to the claims;
rather it merely informed Zweifel
that if any action was taken which
damaged the oil shale, the Government would then move to restrain
such activity. 'The Solicitor further
stated that development work which
was not harmful to the oil shale
could, of course, be performed. Ap-

pellants' argument that the letter
restrained them from pursuing their
discovery work is lacking in merit.
We, therefore, find that appellants have failed to prove a discovery of a valuable mineral deposit on any of their claims and for
that reason their claims are null and
void.

Alumina as a LocatableMineral
Appellants' argument that alumina, as found in the aluminabearing compounds commingled
with leasable oil shale in the' Piceance Creek Basin, is a locatable
mineral within the meaning of the
mining law need not be considered

t323]L ;,

UITED:

STATE!S V. MERLEY I. ZWEIFEL
may 29, 1973

in light of the conclusionsthat have
been reached above. Appellants
have failed to prove a discovery-on
any of their claims.
Failzre To Locate in Compliance

With Mining Laws
Even if appellants had proved a
discovery on each claim, appellants
have not proved that any specific
claim was located in compliance
with the mining laws.
One of the two original charges
in the complaint filed by the Government in Colorado Contest 441
was that the mining claims had not
been located in accordance with the
mining laws. Appellants argue that
locating mining claims by legal subdivisions on surveyed land was sufficient to satisfy the federal mining
law and that the requirements of
-Colorado state law need not be com'plied with.
The federal law governing location of mining claiInms
is as follows:
30' U.S.C. 2 (1970) provides, in

part-

ET
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laws of the United States, or with the

laws of the State or Territory in which
the district is situated, governing the
location, manner of recording, amount of
work necessary to hold possession of a
mining laim, subject to the following

requirements: The location must be distinetty marked on the ground so that ite
boundariescan be readily traced.All records of mining claims made after May 10,
1872, shall contain the name or names: of
the locators, the date of the location, and
such a description of the claim or claims
located by reference to some natural
Object or permanent monument as will

identify the laim. **

*

(Italics added.)

Departmental regulation, 43 OFF
3401.1 (1966) [now 43OR 3 1.1

provides,in part-Rights to mineral lands, owned by the
United States, are initiated by prospecting for minerals thereon, and, upon the
discovery of mineral, by locating the lands
upon* which such discovery has been

made. A location is made by staking the
corners of the laim, posting notice of
location thereon and complyingwith the
State laws, regarding the recording of
the location in the county recorder's office, discovery work, etc. As supplemental
to the United States mining laws there

*are State statutes relative to location,
[]i valuable mineral deposits manner of recording of mining claims,
in lands belonging to the United States, ete,. in the State, which should also be
**

both surveyed and unSurveyed, shall be
*free and open to exploration and pur-chase, and the lands in which they are
-found to occupation and purchase, * * *

under:regulations prescribedby law, and

according to the local eustoms or rules of
miners in the several mining districts, so

far as the same are applicableand not in-

'consistent with the laws of the United
States. (Italics added.)

.30 U.S.C. § 28. (1970) provides

part-

in

*The miners of each mining district may
make regulations not in conflict with the

observed in the location of mining laims.
*a*

(Italics added.)

Appellants, citing Reins v. Ifurray, 22 L.D. 409,411 (1896), and the
instructions issued by the Depart-

ment, Location of Oil Shale Placer
Claims, 52 LD. 631 (1929), argue
that the Department does not require compliance with state or local
regulations when placer mining
claims are located by legal subdivisions on surveyed lands.
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The 1929 instructions issued by
the Assistant Secretary are limited.
They refer to oil shale placer claims
located prior to February 25, 1920,
by legal subdivision on surveyed
lands, without having the claim
boundaries otherwise marked. The
instructions stress the fact that particular mining claimants had relied
on previous Departmental decisions.
Under the instructions, the claims
were: to be considered

valid

as
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not necessary to mark the boundaries of the claim. Reins involved
land in Montana and made no mention of state requirements. The
events concerned therein occurred

prior to promulgation of Departmental regulation 43 CFR 3401.1
(1966) 7 now 43 CFR 3831.1, which

requires staking the corners of the
claim. We find that the Departmental regulation is controlling and
that compliance therewith was required in the location of the mining
claims, herein.
The procedure that was followed
in locating the 2,910 claims was
elicited from Merle I. Zweifel at the
hearing. Zweifel testified that he
initially went to the Rio Blanco
County courthouse in Meeker, Colorado, and obtained a county map
(Tr. 120; Exh. B-65). He described
his location methods by testifying:

against the. federal government
within the meaning of section 37 of
the Mineral Leasing Act,5 if they
otherwise met the requirements of
the section. In such case the Department would not inquire about the
claimant's compliance with state or
local regulations regarding marking
'of claims on the ground. Here, there
was no reliance by appellants on
prior Departmental decisions be-cause Zweifel testified that he
A. (The Witness) When I left the
-staked the corners of each of the courthouse and had what I considered to
claims herein (Tr. 188).
be sufficient information to locate the
Reins involved the Departmental claims, I went back out to the ground and
interpretation of Rev. Stit. § 2324, I would examine, and I did examine, to
as amended, 30 U.S.C. § 28 (1970),
and Rev. Stat. §§ 2329 and 2331, as
am
led, 30 -U.S.C. § 35 (1970).
The conclusion was that when

placer claims are located by legal
subdivision on surveyed land, it is
6 Section 37 of the Mineral Leasing Act of

February 25, 1920, as amended,

0

u.s.C.

193 (1970), reads.:
See. 37. "The deposits of coal, phosphate,
sodium, potassium, oil, oil shale, and gas,
herein referred to, in lands valuable for such
minerals, * * * shall be subject to disposition only in the form and manner provided
in this chapter except as to valid claims
existent on F'ebruary 25, 1920, and thereafter
maintained in compliance with the laws under
which initiated, which claims may be perfected
under such laws, including discovery."

determine that there were no other
stakes or other claiming in the area, to
the best of my ability. And then I would

take the map which has been referred to
as Exhibit 65 and I would- there are no
county roads in the area, no section lines,
and I would try to determine, and I did
determine by the confluence of washes

and streams shown on this map where I
was, and to the existing roads in the area
where they may have crossed a stream or
intersected a stream or where there were

any other pertinent *

*

t*

(Tr. 186.)
*

*

A. Then I would determine by the

speedometer of the truck how far I had
moved, and by those principal means I
did locate these claims.
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Q. At what point did you establish the
legal descripttion?
A. Well, I would take that map and
where the rivers and the roads interseeted, when I would come to that point
I would determine on the map whether
that was Section 1, 2, or 3, or the Southwest or the Northwest Quarter.

Q. Well now, if it was the northwest
quarter and
west section
west quarter
(Tr. 187.)
A. I'm not

you were driving along the
line, you locate the northrather easily, couldn't you?
sure it would be easy but by

the stream patterns shown on the map I
did locate them. (Tr. 188.)
*t

*

*

*

*

Q. (By Mr. Longstreth) Mr. Zweifel, in

going in through the area to locate these
claims you obtained a map which showed

roads; isn't that right?
A. Yes, sir; the existing roads.
Q. And you drove on those roads inofar as possible?
A. Yes, and sometimes there were
trails that I would follow beyond the
roads. (Tr. 241.)
*,,
*,
,
*
Q. So in order to locate a claim some
.distance from the road you had to walk,
didn't you?
A. No, no. In some instances you could
drive out across the country up on wellQ. In all instances could you drive?
A. Not in all instances; no, sir.
Q. Did you see any fencing out there?
A. I do recall fences, yes. They were
drift fences or Bureau of Land Management fences that were installed. I recall
going through gates. (Tr. 242.)
Q. But now where you couldn't drive,
Mr. Zweifel, how did you locate them?
A. We packed them where we couldn't
,drive.
Q. You mean you walked inA.
Q. You mean you walked in ?

A. Well, I wouldn't say walked in. We
stopped the pickup and carried what we
needed to go east, west, north, or south.
2
(Tr. 243.)
,,
*6,
,*6,
* a/

I In the early stages of the hearing
Zweifel stated that he did not recall
seeing any brass caps or rock monuments marking survey corners (Tr.
146). Yet at one point he testified
that he had put stakes on the quarter
corners of the claims (Tr. 188).
Later he reversed himself stating
that he did not stake or post the
four corners of the claims (Tr. 221).
As to the posting of location no-

tices Zweifel testified:
Q. And did you put up a location
notice?
A. Yes, sir; I put up a notice.
Q. Where was that located?
A. Anywhere on that 160-acre claim.
(Tr. 188.)
*

*

*

*

e

A. This is a copy of the notice I left
on the claims.
Q. Well, didn't I understand you to say
I believe yesterday or today that you
prepared your location certificates after
you located and sent them out to your
Principal locator?
ragmnst
A
ewudmk
locate these claims and we would mai a
certificate out to the locator, and I would
a copy and place on the claim.

Q. Would that copy be identical to this
as to names?
A. Well, yes, each copy; I'm not referwere many claims and
ring to -there
there were many different names on many
different claim, groups.
Q. Did you put up your notice by
claim group?
A. On each claim, yes.
Q. If you had 20 claims you would
have 20 notices?
That's correct, sir. (Tr. 190.)
*
*
*
*
-*
Q. And now, the location certificate,
certificate of location that you posted on
the land didn't contain the names of all
the locators, did they?

A
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A. Yes, because I took them to Shawnee, that is correct. I took them to
Shawnee and I had them drawn up, and
when we posted the balance we would
bring them back to the claim and post
them on the claims. As you know, I made
many trips back and forth to Colorado
and I do this, I would do this work as
I went. to Colorado and beyond. (Tr.
191. )i

*
A. * *

*

*
*
*
*
I would take these claims to

the office and they were being prepared,
and were prepared; they were mailed to
our people, our co-locators, for their signature which they mailed directly to the

county courthouse; and I would return
then and place the location notices on the
claim and do the sampling. (Tr. 192.)
-

*

*

*

*

*

Q. You mean the location certificates?
A. Right, copies of the certificates.
Q. Were those all executed?
A. They have always been executed at
Shawnee and mailed to the co-locators for
their signature. Then we would post a
copy on the claim. (Tr. 193-94.)

Subsequently at the hearing
Zweifel's testimony was contradicted by the testimony of Mrs.
Jo Beamer, admission of which was
stipulated (Tr. 828). Mrs. Beamer's
evidence is that Zweifel would telephone the office in Shawnee, Oklahoma, while he was purportedly
locating claims in Colorado; each
time Zweifel called he.would report
the claims, descriptions, and colocator names so she could prepare

location certificates (Tr. 827-28).
Zweifel then testified that he
spent the majority of his time in the
field doing location work and that
he telephoned the necessary information to his Shawnee office (Tr.
:859-60). This testimony is at variance with his prior statements that

[so, IfD,

after scouting the available areas in
the Piceance Creek Basin he would
return to Shawnee, draw up the
location notices, and return to Colorado to post them on the claims (Tr.
191-92; 202-03).
' The Government presented the
testimony of four Bureau of Land
Management Area Resource Managers, Robert L. Kline, Stanley G.
Colby, L. Duane Hillberry, and
Caroll Leavitt, who administer' the
areas encompassing the claims.
Klein's area coversportions of the
Agate, Nose, and Tag claim groups
located in Garfield County. This
area represents a very small part of
the total; area encompassed by the
2,910claims in the contest (Tr. 328;
Exh. B-6). Kline testified that he
patrolled the area at least once .
week in the summer but during the
winter it was inaccessible (Tr. 337).
He said he never observed any staking, nor any location notices, nor
any evidence of mining in 1966,
1967 or 1968 (Tr. 338-39). The topography in the northern part of
his area is very steep, with deep can1
yons and in some places rimrock
escarpments: (Tr. 330). The survey
corners are marked by brass caps
or rock monuments (Tr. 332). He
stated that he did not believe one
could accurately determine distance
by the use of an odometer (Tr. 331).
Colby administers the largest part
of the areas here involved, including
all of the area covered by Exhibit
.B-6 other than that within Kline's
area (Tr. 350). He travels various
parts of the Piceance Creek Basin
about every two or three weeks (Tr.

.82&]
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352). He never observed any mining
posts, stakes or notices that contained any reference to Zweifel or
Zweifel International Prospectors
(Tr. 353). The terrain is mountainous, ranging from steep canyons to
foothills with a few escarpments in
some places (Tr. 354). He traversed
the Piceance Basin in 1966and 1967
and observed no mining activity on
any of the areas occupied by the
claims (Tr. 356-57). He gave detailed testimony as to the roads that
would have to be traveled and the
routes necessary to set foot on the
claims shown on Exhibit B-6 (Tr.
361-406). He stated that attempting
to locate the governmental subdivisions strictly 'by use of a pickup
truck odometer might result in mistakes. He attributed this to the
curves and bends in the road and

ZWEIFRL- E-T AL.
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ing. The access is good throughout

'(Tr. 455). The terrain in Leavitt's
area is "fairly level, generally
rolling sagebrush country, deep
washes." (Tr. 465.)

Zweifel testified about ertain
photographs which purportedly depict his sampling and staking work
in the Piceance Creek Basin (Exh.
C-13 through C-70; Tr. 882). He
said he was unable to identify the
pictures of stakes to any particular
claim (Tr. 879), but he did identify
them to certain claim groups. A red
figure on the back of each photograph represented a correspondingly numbered area on Exhibit
B-6, at which place the photograph
was allegedly taken (Tr. 884). On
cross-examination Zweifel was
asked:
Q. Now, upon which basis, sir, did you

the general terrain itself (Tr. 360). identify this Exhibit C-13 with a red 13?
It was also his opinion that given
a pickup truck with an accurate
odometer and the map used by
Zweifel, he could not with accuracy
stake the corners of the claims involved herein (Tr. 444).
Hillberry's and Leavitt's areas of
responsibility lie in Mofrat County,
involving only a small part of the
total claimed area (Exh. Bu7). Both
visited their areas frequently in
1966 and 1967. Hillberry observed
no mining activity nor any mining
location notices (Tr. 454-55). Leavitt found location notices. posted
in his areas but he found none of
Zweifel's. In Hillberryis area the
topography is ridges from moderate
to moderately steep and the valleys
-are from moderate to gently slop-

I think you testified you took it off of this

plat?
A. This is correct.
Q. How did you get the figure 13 to put
on the plat?
I

A. Well, we just laid the pictures out
and I identified where I had been doing
my stake work.
Q. All you had to look at was the

picture?
A. That is correct.

Q. Are you intending to testify under
oath by looking at that piece of ground
you can tell exactly where it was?
A. Yes, I do.

Q. It that true of all these other
pictures?
A. Yes, that is true. (Tr. 970-71.)

The fact that Zweifel could remember the location at which these
photographs were taken and identify them to a claim group is unusual in light of his lack of ability
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*to recall other facets of his location
procedure

(Tr. 122, 140, 192, 221,

243-44, 859). In addition, when
asked at the hearing to identify
three sets of photographs, Exhibits
3B-66, B-67i and B-6S, Zweifel
replied:
A. I hesitate to state at this late stage.
This has been four years, and I hesitate
to attempt to identify it. I staked a number of claims and we are not going to get
tangled up in a little thing like that. We
have several thousand pictures. (Tr. 128.)
Q. Do you recognize these pictures?
A. I doubt if I could pick them out
among thousands of pictures we have
taken. I probably could, but I am not
going to take a chance at it. I will put it
like that. I have several thousand others
and they all look almost the same. It is
not a requirement of mining law to take
pictures. We do that as an added precaution, as you know. (Tr. 129.)

The photographs (Exh. C-13
through G-0) are completely lacking in probative value. They do not

support the contention that the
claims were located in accordance
with the mining law. They substantiate only the fact that they were
taken.
At the hearing Zweifel was questioned as.to the possibility of locating the same land twice. He replied:

OF THE! INTERIOR
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with the fact that he had top filed in
more than 200 separate instances
(Exh. B-92), Zweifel had no explanation (Tr. 313).
Zwaifel testified that he located
!allthe claims in contest without any
assistance (Tr. 714). Yet between
May 2 and May 23, 1966, Exhibits
B-1 and B-2 show Zweifel purportedly located a total of 2063
claims in Colorado covering over
287,000 acres of land. On May 15,
1966,at the same time that Zweifel
filed location notices for 497 mining
claims in Rio Blanco County, Colorado (Exh. B-1 and B-2), he also
filed location notices for 73 mining
claims in Sweetwater County, Wyoming (Tr. 534, Exh. B-100).
The record reveals the impossibility of. the task purportedly undertaken by Zweifel. Judge Luoma
concluded at page 27 of his decision:
It is obvious from Mr. Zweifel's own
testimony and pictures that his efforts, in
addition to filing claim notices in the
courthouse, were basically directed at
posting notices or identification markers,
on groups of claims, not on individual
claims. He made no effort to establish
individual claim corner monuments nor

to ascertain whether the individual

128.)

claims were in fact monumented by the
public land surveys. In fact, an exercise
in simple arithmetic would reveal the impossibility of a person's being able to set
foot and post a notice on each one of the
numerous claims within the time limitations fixed by Mr. Zweifel's activities.
Furthermore, it defies belief that a person
could find his way to each and every

Zweifel also stated that he
checked the lands prior to locating
And saw no indication of other staking (Tr. 290). When confronted

rain and roads, the lack of fence lines, the
disregard of survey monuments, and the
navigational tools utilized by Mr. Zweifel.
The finding is inescapable that Mr. Zweifel did not and could not post a claim

*A. No, I don't think there is that possibility there. It might have occurred but
I don't recall of knowing of the circum-

stances of that nature.
Q. If you are really careful it probably
wouldn't happen, is that right?
A. I think it wouldn't happen. (Tr.

claim, considering the nature of the ter-
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notice on each and every claim so as to
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Appellants charge that the Government did not follow Departembraced thereby was under claim. * 6 *
mental standards for the exammaAlthough we realize that Zweifel tion of placer mining claims.
could have properly staked, posted Appellants overlook the fact that
notice upon and located some of the such standards are merely gen-,
claims in contest, the burden rests eral guidelines and do not have the
with appellants to establish which force and effect of statutes or regof the claims, if any, were properly ulations. There is no requirement.
located. This burden appellants that such guidelines be followed.
have not met.
Whether or not they were followed,
Appellants failed to comply with is not the essential issue. It is,,
the federal mining law in the loca- rather, whether or not the Governtion of their 2,910 placer mining ment established a prima facie case
claims. Therefore, the claims are that the claims are invalid.
invalid.
In the proper circumstances the
Government
may establish a prima:.
Burden of Proof
facie case even though its witnesses,
In arguing that the Government were not physically present on the
has the burden of proof in a mining mining claims.
nited States vt.
contest, appellants are incorrect as Fischer Contracting Co., John T,
to the law. It is well settled that in katsenes, Intervenor, A-287T9
a mining contest the Government (August 21, 1962). Government,
has the burden of establishing a witnesses herein testified, as set!)
prima facie case that the mining forth supra, that they were familiar
claim is invalid. The claimant then with the subject area; that 98,000
must prove by a preponderance of to 99,000oil shale samples had been.
evidence that his claim is valid. taken in the area of the claims; that;
Foster v. Seaton, 271 F.2d 836 (D.C.
such samples had been analyzed to,
Cir. 1959). Appellants contend that
determine the minerals present; and
such; a rule has developed only be- that although alumina-bearing comcause of a misinterpretation of the pounds were found, there was no,
Foster holding. The rule, however, known present process by whichhas been consistently followed by aluminum could be extracted from7
the Department, United States v. such compounds and marketed at a;
Harper, 8 IBLA 357 (1972); profit. Even though the GovernUnited States v. Taylor, 8 IBLA ment witnesses were not physically
264 (1972); United States v. Bass, present on each claim, their testis,
6 IBLA 113, (1972), and by the mony, coupled. with the testimony
of Zweifel, is sufficient to establish
courts, Converse v. Udall, supra; the Government's prima
facie.case.
United States v. Toole, 224 F. Supp.
As part of the prima facie case,
440 (1963).
the Government called Zweifel as
serve notice on the world that the land

l:
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an adverse witness. Zweifel was been established, appellants had the
asked to state under oath what he responsibility of proving that the
did to locate the claims (Tr. 120, claims were located according to the
145, 186-213, 240) and to discover
mining law and that there was a disa valuable mineral deposit on each covery of a valuable mineral deposit
claim (Tr. 144, 226, 231, 247, 715, on each claim. Appellants have
'f35-37). Zweifel's testimony as to failed to produce persuasive evilocation was, so superficial and so dence that any claim was located
implausible that it was reasonable properly or that there was a disfor the Judge to conclude from that covery on any claim.
testimony and the testimony of
other witnesses, that none of the DefauZt of Certain Contestees
c'laims were located according to the
Appellants contend that the failrequirements of the mining law. See ure of some contestees to file anAdair v. hallenberger, 119 F.2d swers to the complaint was cured by
1017,1019 (7th Cir. 1941).
the answer as filed by Zweifel. The
As to discovery,' Zweifel is not contestees against whom the judgan experienced assayer, metallur- ment was rendered may not rely
gist, chemist, engineer or surveyor. upon the answer filed by Zweifel, as
'(Tr. 117, 246.) He. testified that he his answer never purported to be
had taken surface samples from on their behalf. United States v.
every claim, but that none were Holcomb, A-31019 (August 21,
identified to any particular claim 1969).
(Tr. 15). Only approximately 20
The rules of 'practice of the Deof the samples were assayed. None partment governing procedures in
of the assays could be related to any contest proceedings provide that,
specific claim and none of the assays within 30 days after service of the
showed the existence of any valuable complaint a contestee must file in the
minerals which could be extracted officewhere the contest is pending an
and marketed at a profit. Again, answer specifically meeting and reconsidering the inherent implausi- sponding to the allegations of the
bility of the Zweifel testimony con- complaint. 43 CFR 4.450-6. The
cerning discovery, it was reasonable rules provide further that:
for the Judge to conclude from such
If an answer is not filed as required,
testimony and the testimony of the the allegations of the complaint will be
Government witnesses that there taken as admitted by the ontestee and
was no discovery of an economically the Manager will decide the case without
recoverable mineral on any of the a hearing. 43 CFR 4.450-7(a).
claims herein.
On February 17,1970, acting purWe find that the Government pre- suant to the rules, the Colorado
sented a prima facie case on both al- Land OfficeManager issued a decilegations in the complaint. The Gov- sion declaring the interests in the
enent's
prima facie case having mining claims of the defaulting con-
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testees named therein null and void
for failure to answer the charges of
the complaint. The only appeal
taken from that decision was by
John C. Sterge, a named contestee,
which appeal related to additional
interests acquired by him in the
King Midas claims 1-7 and Westwood claims 1-7. Sterge also owned

other claims and filed a timely answer. That answer is deemed to relate to all claims in which he had
an interest, and his appeal herein is
likewise deemed to encompass his interest in all such claims. The separate appeal is therefore moot.
No other defaulting contestee appealed the Land Office Manager's
decision. As to those contestees, the
allegations in the complaint were
deemed admitted and the decision
of the Manager was proper. No
timely appeal having been taken
therefrom, the contest against the
defaulting contestees is considered
to be closed.

In the Notice of Appeal filed
in the present case by Kenneth
Kienzle, Jr., such notice purports
to be on behalf of "the contestees
in Colorado Contest 441." As to defaulting contestees who did not file
a timely appeal from the February 17, 1970, decision, the present
appeal is dismissed pursuant to 43
CFB 4.411(b).

Due:Process
Appellants' assertion that they
were deprived of property without
due process of law and without just
compensation is without merit. Due
process requires notice and oppor-

ET AL.
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tunity for hearing. As to mining
claims, it does not require that the
hearing be held in the courts or forbid inquiry and determination by
the Department. Best v. Humboldt

Placer Hining Co. spra, at 338.
*Until the issuance of a patent, the
* legal title to a mining claim remains
with the United 'States Government
and the Department is empowered,
after proper notice and adequate
hearing, to determine the validity
.of the claim. Davis v. Nelson, 329
F.2d 840, 846 (9th Cir. 1964);
Vameron v. United States, 252 U.S.
450,459-60 (1920).

Appellants argue that they' did
not receive a fair hearing. They
allege that there was sufficient adverse publicity surrounding the
contest proceeding so as to render
a fair hearing impossible. They also
charge that they were denied due
process because of the bias and predisposition of the Administrative
Law Judge and other Department
of the Interior employees. They
,argue that such individuals shouldhave been disqualified from participating in the adjudicatory
proceedings.
Appellants who were represented
,by Clement Theodore Cooper, Esq.,
made these same arguments in
motions to disqualify and suspend
the proceedings before the hearing.
The Administrative Law Judge
denied the motions by order dated
May 13, 1970. Mr. Cooper renewed

the motions at the hearing (Tr.
6-7).
Appellants contend that before
the contest proceeding the Depart-
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ment of the Interior issued a number of statements to the news media
implying that judgment had already been passed on the validity of
the claims. Although, appellants
have made general allegations of
adverse prehearing publicity, they
have failed to present any persuasive evidence that there was any unfairness in the contest proceeding
itself. See United States v. Gunn,
7 IBLA

237, 246, 79 I.D.

588, 592

(1972).

Appellants
grounded
their
motion for disqualification on the
concept that an Administrative
Law Judge is an "employee" of the
Department of the Interior and
therefore subject to Departmental
control. The relationship itself does
not prove that the hearing was unfair or lacking in due process.
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133, 139 (1971) ; United States v.
Melluzzo, 76 I.D. 160, 180-81
(1969).

Clearly, appellants were not
denied due process nor can we find
support in the record for appellants' allegations that adverse publicity and bias rendered a fair hearing impossible. The Judge did not
err in denying appellants' motions
to disqualify himself and to suspend
the proceedings.

.PrehearingConference
Appellants also maintain that the
failure of the Judge to direct a prehearing conference was prejudicial
error and an abuse of discretion.
Under 43 :CFR 4.430, the Adminis-

trative Law Judge may in his own
discretion, on his own motion or
motion of one of the, parties, direct
United States v. unn, supra. In that a prehearing conference be
order to disqualify an Administra- held. The regulation clearly states
tive Law Judge or justify a ruling that the'decision of whether or not to
that the hearing was unfair upon a hold a prehearing conference is discharge of bias, there must be a sub- cretionary with the Administrative
stantial showing of bias. Converse Law Judge. In' the present case, apv. Udall, supra; United States ex pellants did not make a motion to
rel. DeLuca v. O'Rourke, 213 F.2d hold a prehearing conference, yet
759, 763 (8th Cir. 1954); United they assert that the failure of the
States v. Cody, IBLA 92 (1970). Judge to order such a conference
In addition, the Departmental on his own motion was an abuse of
procedure in initiating, prosecuting discretion.
To constitute an abuse of discreand deciding mining contests does
not violate that section of the Ad- tion the action must be arbitrary,
ministrative Procedure Act, 5 fanciful, or clearly unreasonable
United States v. McWilliams, 163
U.S.C. § 554 (1970), which requires
F.2d
695, 697 (D.C. Cir.'194t). Ap2
the separation of the investigative
pellants present no evidencethat the
or prosecuting functions from those
failure to order a onference by
of decision making. UnitedStates v. Judge Luoma was arbitrary or
Avgeris 8 IBLA 316, 322 (1972); clearly unreasonable: In addition,
United States v. mullin, 2 IBLA while the issues were being framed
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at the hearing (Tr. 23-29), Clement the later contest proceeding. The
Theodore Cooper, Esq., stated that argument cannot be sustained.
Colorado Contest 441 was not
he considered the hearing at that
juncture to be a small pre-trial con- barred by the doctrine of laches. By
statute, 43 U.S.C. '§2 (19TO),the
ference (Tr. 27).
Having beenafforded the oppor- Secretary of the Interior has been
tunity to handle such mlatters at the granted plenary authrity to'a&
hearing, appellants cannot be heard minister the public domain. Inherto complain that the lack of a' pre- ^entin such authority is the duty to
hearing conference was prejudicial seethat valid mining claims are recognized, invalid ones eliminated,
error.
and the rights of the 'publ'6 preSeverance
served. Cameron v. United Stat s&,
Appellants, prior to the hearing, .supra.
filed a motion for severance. By orThe general rule is that lathes or
-der dated May 25, 1970, Judge neglect of duty by the officersof the
Luoma denied the motion. Appel- Government is no defense to a suit
'lants renewed the motion at the by the Government to protect the
hearing (Tr. 27). Appellants argue public interest or preserve a public
that the failure to grant such motion right. 43 C'FR 1810.3(a); United
was a denial of due process because States v. Calif ornia, 332 T. S. 19, 39it was virtually impossibletohear 40 (194T); UtahPower&light C.
and receive evidence as to each in- v. United States, 243 U.S. 389, 409
'dividual claim. Such an argument is (1917).
merely the statement of an iinsupUntil mining claims are patented
ported conclusion. Appellants. pre- they are not immune from attack,
sent no evidence of unfairness of the and the Government, as the holder
hearing based on the large number of legal title, may contest the validof claims involved herein. Appel- ity of such at any time. United
lants were afforded the opportunity States . Ideal Cement Comipany,
to present evidence concerning each Inc., 5 IBLA 235, 9 I.D. 117, 120
claim at the hearing, yet they failed (1972). Appellants have provided
to present any probative evidence in no evidence that the delay from
regard'to any individual claim.
February 10, 1967,when the last loLaches
cation notices were filed' until
Appellants argue that the Gov- August 1968 when the complaint
enment should have acted by in- was issued, has prejudiced their
junction, ejectment, or withdrawal rights in any way.
of the lands when it had actual
Given the above, there is no need
'knowledge;that vast numbers of o- to explore appellants' argument incation notices were -being filed for volving the question of whether the
areas in the Piceance Creek Basin Secretary of the Interior's adminisand that failure to do so precluded tration of the public lands is the
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exercise of a governmental or proprietary function.
Other Uinpatented Claims
Appellants' argument that the
contest was discriminatory because
the Government did not join, herein,
other persons holding interests in
unpatented mining claims in the Piceance Creek Basin also lacks merit.
It would be unreasonable to require
that all such individuals and corporations be joined as parties in Colorado Contest 441. Colorado Contest
441 had a common thread which
made logical the contest of 2,910
claims involving numerous contestees. The thread was that all the
claims herein were allegedly located
ty Merle . Zweifel. He had personal knowledge of the procedures
followed in the location of all the
claims involved in the contest.
* Appellants have made assertions
of discrimination, but have provided no substantive evidence to advance such a charge. In order for
appellants' assertions to stand they
must show that the Government
acted arbitrarily by not joining
other persons-not Zweifel's co-locators-who held interests in unpatented mining claims in the Piceance Creek Basin. Merely because
such claimants were not joined does
not support appellants' .charge of
discrimination.

"Findingsand Conclusions
The action of Judge Luoma in
rejecting appellants' proposed findings of fact and conclusions of law
was not an abuse of discretion. According to 43,CFR 4.452-8(b), the
.Administrative Law Judge may

OF THE

INTERIOR

adopt the' findings and conclusions
proposed by one or more of the parties to a hearing. The regulation allows the Judge to exercise his discretion in accepting or rejecting the
findings and conclusions..
- Appellants also charge error because the Judge did not make a ruling on each and every finding and
conclusion as required by 43 CR
4.452-8,(b). However, the Depart-.
ment and the courts, have .'held
that where an Administrative Law
Judge rules, in a single sentence, on
all of the proposed findings and conclusions submitted b

a. contestee,

and the ruling on each,finding and
conclusion is clear, it is not necessary that the Judge make a separate
ruling on each finding and conclu-

sion. National Labor Relations
Board v. Sharples Chemicals, In¶.,
209 F.2d 645, 652 (6th Cir. 1954);

UnitedStates v. Chas.Pfizer & Co..,
Inc., 76I.D. 331,352 (1969); United
States v. Driear,
(1963).

70 LD.. 10, 11

Such is the case herein, as Judge
Luoma stated in his decision:
The proposed findings of fact and conclusions of law submitted by Contestees
have been considered and, except to the
extent that they have been expressly or
impliedly affirmed in this decision, they
are rejected on the grounds' that they

are, in whole or in part, contrary to the
facts

and

law

or because they are

immaterial.

New Evidence
* Appellants have also submitted
with their appeal additional evidentiary material. Such material may
not-be considered or relied upon in
reaching a final decision. The record
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made at the hearing constitutes the
sole basis for decision except to the
extent that official notice may be
taken of the public, records of the
Department of the Interior and of
any matter of which the courts may
take judicial notice. 43 CFR 4.24.
Such a tender of evidence may only

govern, since the evidence showed state
usage to be standardized and the Fed-'
*eral trade practice was not clearly
established.

pose,of. deciding whether a further

Rules of Practice: Appeals: Burden of

(1971). The evidence submitted in
this case does not justify such a
further hearing.

tburden of proof. where the only evidence

be consideredfor the limted pur-

While Federal custom ordinarily prevails
over local usage when in conflict, in resolving a dispute concerning the reasonableness of tlerances permitted under a

contract for the construction of a road,
state and not Federal custom is held to'

hearing is warranted. UnitedStates *Proof-Rules of 'Practice: Evidence
v. Gunn, supra; United States V.,
contractor under a contract for the conWinters, 2 IBLA 329, 78 I.D. 193 A
struction of a road has not sustained its

Therefore, pursuant to the authority. delegated to the Board of
Land Appeals by the Secretary of
the Interior,

43 CFR 4.1,. the deci-

sion appealed from is affrmed.
Josprn W. Goss, Member.
WE

CON0U1t:

FACDEnio Fismvtxr, Member.
DoroGAs E. HIINRTQUBS,Member.
H. W. CALDWVELL AND SON, INC.

IBCA-824-2.-70

Decided May 30, 973
Contract No. NPS-WASO-NATRV63/28, Watchez Trace Parkway Project 3-04-7, National Park Service.
Sustained in Part.
Contracts: Construction and Operation: Drawings and Specifications
Contracts: Construction and Opera.
tion: General ules of' Construction

offered by it in support -of a particular

claim is the testimony of one witness who.
repeated the allegations contained in the
contractors original claim letter, as such
assertions have- no probative weight' in
the absence of further amplification and
documentation.

Contracts: Construction and Operation: Changed Conditions'-Contracts:
Construction and Operation: Drawings;
and Specifications
Where a contract for the onstructiollof
a road provided for the placement of underdrain, estimated at 3000 linear feet,
a claim by a contractor under: the
Changed Conditions clause upon:encountering water seepage, which necessitated

less than 8000linear feet of underdrain
to be placed, was denied, since the presence of a: wet condition should have been
reasonably anticipated from a study of

the contractual 'documents and -the
amount of wetness encountered was ac-

tually less than the contractor' might

have expected.

APPEARANCES: obert B. Ansle*,
Jr., Attorney at Law, Smith, Currie &
Hancock, Atlanta, Georgia, for; the
appellant;
Justin
P. Patterson,Department Counsel,:iWashington, D.C.,
for the Government.
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OPINIONBY MR.PACKWOOD March 1, 1967, which advised the
contractor that as of January 15,
-INTERIOR BOARD OF
1967, the contract work was estiCONTRACT APPEALS
On October 2, 1963,the National
Park Service awarded Contract No.

'mated to be 63 percent complete,

while the time authorized was overrun by four calendar days. The letNPS-WASO-NATR-V-63/28 to ter recited that failure to prosecute
-H. W. Caldwell & Son, Inc. (appel- the work with such diligence as to
lant), in the estimated amount of insure completion within the a$1,816,424.15 for Project 3-0-7, thorized time constituted a default
Natchez Trace Parkway, in Madi- on the part of the contractor and
son County, Mississippi. The con- justified termination of the contract
tract called for grading, drainage by the Government. The contrac.structures, special borrow plating, tor's right to proceedwith the work
selected borrow topping, aggregate was therefore terminated.
base, bituminous concrete pavement
After completion of the project
randother work for the construction by another contractor, Caldwell
of 8.561 miles of the Parkway, be- submitted claims for equitable adginning near Ridgeland, Missis- justments of its contract by brief
sippi, and ending 3.Tmiles south of of June 28, 1968.The brief set forth
Mississippi Highway 43.
19 separate claims, designated by
This project was a relocation of. the letters "A" through "S" and
the existing parkway, made neces- 'alleged that
sary by the action of the Pearl River
* * * the contractor encountered extra
Reservoir Commission in develop- work,
changes, changed condition, exing the Ross Barnett Reservoir cusable and Government-caused delays,
which was scheduled to flood some and interference by the Government with
sections of the existing parkway. the Contractor's planned methods of perwhich, in effect, took the conThe contract was prepared on formance
trol over the project work away from
standard forms for construction the Contractor.
and contained the General ProviThe Findings of Fact and
sions set forth in Standard Form
Decision
of the Contracting Officer,
23-A (April 1961 Edition), as well
dated
January
6, 1970, denied all
as seventeen pages of special proviclaims
except
for
minor portions of
sions. The contract also incorpoClaims
E
and
S.
Additional comrated by reference the provisions of
pensation
of
$2,607
and 18 days exStandard Specifications for Contension
of
the
contract
time were
struction of Roads and Bridges on
allowed
under
Claim
E.
Credit for
Federal Highway Projects, FP-61
'the
cost
of
culvert
pipe
and rein(January 1961), U.S. Department
forcing
steel
taken
over
by
the Govof, Comierce, Bureau of Public
ernment and for unpaid earnings at
Roads.The contracting officerterminated the time of default were allowed
the contract for default by letter-of. under Claim S. The Contracting Of-
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an equitable adjustment was to utilize the total cost method. After de$257,094.24 on the; completion con- ducting the payments made by
tract, additional engineering costs the' Government, the appellant's
of $1,847.58and liquidated damages amended complaint requested a
of $38,800 chargeable to Caldwell. net equitable adjustment in the
After crediting Caldwell with the amount of $3,646,655.79,together
allowances under Claims E and S, with such other costs as may be
the Contracting Officer found the incurred after July 31, 1970 for
total amount due the Government which the contractor may be entitled to recover.
to be $149,662.46.X
An extended hearing was held on
After giving timely notice of apthis
appeal, running from April 5
peal of the Contracting Officer's
3, 1971,in Jackson, Missisto
May
decision, the appellant filed its comand
from June 1, to June 11,
sippi,
plaint, restating its claims "A"
Virginia.' The
Arlington,
1971,
in
through "S", asking for an equitatotala
transcript
produced
hearing
ble adjustment in the form of an exThe
in
15
volumes.
pages
ing
4,484
tension of the contract time by 261
140
than
more
introduced
parties
days, and alleging the reasonable
them
multi-paged.
many
of
exhibits,
value of all the work performed by
the appellant under the contract The appeal file consists of more than
was $3,947,425.70.After deducting 800 pages in two volumes.
The individual elements of the
the sum of $1,067,681.69,which the
claim,
which appellant designated
Government had paid, the appel"S" will be referred to
"A"
through
lant requested an equitable adjustdesignations in this
the
same
by
rnent of the contract in the amount
separate elements
These
opinion.
of $2,879,744.01.Appellant further
in the order listed
be
examined
will
alleged that the Government wrongthe overall
consider
we
before
fully terminated its right to proceed
the
adjustment,
for
equitable
claims
and therefore it denied responsibilterminadefault
of
the
propriety
ity for excess costs involved in the
reprocurement as well as for the tion and the Government's related
liquidated damages assessed by the claim for excess costs, as well as the
liquidated damages assessed for
Government.
In response to. the July 2, 1970, delayed performance.
By agreement of the parties, the
Order of this Board granting the
Government's motion for a more hearing on this appeal was limited
definite statement of the complaint, to the question of liability, reservthe appellant submitted :an item- ing the issue of quantum. for referized breakdown of costs totaling ence to the contracting officerin the
$4,714,337.48and asserted that the event that additional liability was
most suitable method of providing found to exist.
ficer further found that there were
increased construction costs of
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The appellant alleges in its com-

plaint that the Government.required unreasonable tolerances of
one inch and later three inches in
undercut areas and in corresponding elevations in fills, causing extra
work for which it is entitled to an
equitable adjustment (Complaint,
par. 2A). In its claim brief of June
28, 1968, to the contracting

officer,

the appellant had also alleged that
the time required to set blue top
stakes and check the grade with a
string line caused the material to
be exposed to the elements for long
periods of time and made itdifficult
to achieve the, close tolerance required by the Government.
The evidence introduced by; the
appellant, to support this portion of
its claim consisted; primarily of a
repetition of the allegations in the
claim brief by Mr. Edward Caldwell, Executive Vice President of
the appellant firm. Mr., Caldwell
first defined undercut as removal of
unsuitable material from a roadway
to make a space to put more suitable
material back (Tr. 721, 722) then
expanded his definition to include
any excavation belowthe top of the
road grade. or planned profile (Tr.
22). Although he observed that the
term 'undercut was used in only one
instance in the plans, the note at
page 7, Mr. Caldwell interpreted the
information set forth on page,2 and
page 4 of the plans as requring
undercutting.
Mr. Caldwell asserted that in. .30
years, of experience in. grading construction in Tennessee, Kentucky,
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Alabama and Mississippi, he had
never known of a situation where
blue- top stakes were placed at the
bottom of an undercut for use in
string line checking of the grade
:(Tr. 748). Mr. Caldwell objected to
-imposition of tolerances at the bottom of undercut areas as contrary to
established practice in the industry.
Mr. Caldwell's objection to the
application of a one-inch tolerance
at the bottom of the excavation in
cuts and at the corresponding eleva'tion in fills led to a cnference on
April 20, 1966,with Regional Engineer G. A. Wilkins, District Engineer Roderick S. Banks and Resident Engineer Oscar Grant. As a
result of the conference, the Government relaxed the tolerance from
l inch to 3 inches, but the resident
engineer continued to set blue top
stakes and to use string lines to
check the 3-inch tolerance. Mr. Caldwell continued to object, insisting
that it was not customary practice
to impose tolerances at the bottom
of undercut areas by means of blue
tops and strin lining.
In support of Mr., Caldwell's assertions as to custom and usage with
respect to tolerances in undercut
areas, the appellant introduced a
number of photographs of undercut
areas on the completion contract for'
the purpose of showing that theGovernment reverted to normal
procedures and did not require blue'

topping and 'string lining at the
bottom of such areas'(App. Exhibits.
3 (a) through 3 (cc)).

Mr. Roderick S. Banks, -District.
Engineer, defined undercutting as
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any excavation below the grade line Trace Parkway in the years immedi(Tr. 1926), but he stated that when atelyprior to October 1963,and had
there is a specified depth of under- never-even had a serious discussion
cut, that is a portion of the design with any other contractor concern(Tr. 1918). Controls were applied ing tolerances (Tr. 2110). On those.
when the undercut was part of the projects, he applied 1/4 -inch tolerdesign, but not when it was merely ance at the top of the topping,,
removal of soft or unsuitable mate- -1/4 -inch at the top' of the base,
rial found in the road during con- 1/8-inchat the top of the pavement
struction. Mr. Banks testified that and /8-inch on bridge, decks (Tr.
responsibility for determining the 2111). The pavement structure on
tolerances to be applied rested with these projects was normally 20
his Resident Engineer on the proj- inches thick, consisting of one foot
ect, Mr. Grant. Although he did not of topping and eight inches of base.
set the tolerances initially imposed, On Project 3-0-7, however, the typihe considered them reasonable and cal pavement structure was four feet
opposed relaxation of those toler- thick, having a 2'4" layer of plat-:
ances at the conference on April 20, ing below the topping and above the
subgrade. Since he considered the
1966.
Mr., Grant defined the undercut- drainage and load distribution to be
ting generally referred to in. con- less critical at a 'distance of four
struction as the removal of unsuita- 'feet below the profile grade, Mr.
ble material described in Article Grant determined that a one-inch
,102-3.9, Standard Specifications tolerance would be'more reasonable
,FP-61 (Tr. 2145). In layman's than the /4 -inch tolerance he norterms, Mr. Grant described this op- mally applied at the top of the
eration as removal of soft spots in subgrade.
The Government presented testithe road until stable material is located, then, without dressing to any monyfrom an experienced engineer,
special line or grade, backfilling who was not involved in the present
*withiunclassified excavation or bor- dispute, on the question of custom
row.. This type of operation was- and usage in'grading construction'
performed in several places on Proj- in appellant's home state of Tennesect 3-0-7 (Tr. 2147). On the other 'see. Mr. Garland Ryals Champion,
hand, Mr. Grant did not consider Highway Operations Engineer and
excavation for the 2'4TVlayer of Supervisor of the Department of
plating material tobe undercutting 'Construction, Maintenance, Secondsince the cross sections showed'every ary Roads and Traffic Engineering
station where such plating was su- in the Tennessee Department 'of
'Highways (Govt. Exhibit DD)-,
perimposed on the subgrade.
'Mr. Grant testified that he had 'who had 40 years' experience with
supervised10 large grading jobs in- the Tennessee Department testified
volving 65-70 miles of the Natchez that when he assumed the position

350

DECISIONS

OF THE

DEPARTMENT

of State Construction Engineer in
1961, he sought to standardize the
tolerances applied on road-building
projects throughout the state. Allowable tolerances were the subject
of- letters of June 15, 1961 (Govt.
Exhibit EE) and January 6, 1965
V(Govt. Exhibit FF), from the Department of Highways to the engineers on construction. These letters
,set forth the allowable tolerance for
grading on both primary and see-
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the thickness of the special material
in order to determine how much of
the material should be paid for (Tr.

217).

When asked on cross examination
what tolerance he would apply to
the bottom of an undercut, Mr.
Champion stated that undercut in
Tennessee means removal of soft or
bad material and replacing it with
better material (Tr. 2185). Undercut is not -designated by station
oondary roads as 0.10 foot. Mr. number on the plans since where it
'Champion stated that grading in will develop cannot be determined
-this context means excavation only, in advance. He noted, however, that
making cuts and fills to the eleva- the terminology was different on the
-tion called for in the plans (Tr. Natchez Trace, since the plans desig-2166). The sub-grade elevation and nated undercut to a particular-thick'the top of the grading are the same ness (Tr. 2186).
Mr. Russell H. Giles, Field Suthing (Tr. 2167). Engineers on confor the appellant from
perintendent
struction were instructed in both
1965 (Tr. 2995),
December
to
April
letters to set blue tops for grading
,on all jobs and also to use the blue who had worked on construction
,tops or reset them for capping on since 1928, drew a distinction 'beprimary roads. Mr. Champion testi- tween spot undercut for removal of
-fied that string lining from -theblue soft material which is not graded to
"tops was a customary method of any specificlevel (Tr. 3008-09), and
checking the grade. If center blue roadway undercut for base material
-tops are set, the string line is used (Tr. 3008) or linear grading underto establish the outside grade and if cut (Tr. 301445) which was part
blue tops are -set on both sides a of the rough grading. Mr. Giles
string line would be'used to check stated that a tolerance of .1 to .2 foot
up or down was reasonable for such
the crown (Tr. 2181).
grading.
rough
Mr. 'Champion expressed his
'opinion that 'if a road design in
Decision
'Tennessee called for a layer of special material 2'4" below the capThis claim for extra work rests
ping, the same tolerance should entirely on the question of the reaapply at the bottom of the layer as sonableness of the one-inch toler'if no special material 'were -added, ance applied before the conference
on April 20, 1966,and the three-inch
1/lo of a foot (Tr. 2176-7T). Accordo
ing to Mr. Champion, both cuts and tolerance applied thereafter.
-fills should bblue topped to control tolerances are specified in the plans
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for the level of construction to
which these tolerances of one and
three inches were applied. While
trade practices cannot be relied upon
to vary the terms of an unambiguous
contract provision, it has been held
that imposition on a contractor of
tolerances not set forth in a contract
and in excess of those normally employed on jobs of a similar character
is an unwarranted interference in
the performance of the contract, entitling the contractor to an equitable
adjustment of the contract.'
Before determining the tolerances.
normally employed on jobs of similar character we must first establish
the character of this job. The level
at which the tolerances of one inch
and three inches were applied is the
bottom of the 2'4" layer of plating,
but the parties use different terms
in relation to this level. The appellant refers to the operation required
to reach such level in cuts as undercut, while the Government considers it to be merely unclassified
excavation necessary to conform to
the plan grade and cross section.
The word undercut is not used in
the plans with reference to. the bott6m of the plating.2 The photographs introduced by the appellant
as showing undercut on the completion contract 3 are not identified by
any testimony relating the pictures
:1WRB Corp. v. United States, 183 Ct. Cl.
409 (1968).
2 The word undercut appears but once in
the plans, on page 7, and refers to an area
where topping but no plating is specified.
Volume 1, Appeal File.
8Appellant's. Exhibit 3(a) through 3(cec).
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to the design elevation at the bottom of the plating.4
The primary question remaining,
however, is whether the tolerances
applied at the bottom of the plating
were reasonable. The Government
suggests that Federal custom and
usage developed in more than 20
years of construction on the Natchez
Trace should prevail in determining the reasonableness of the tolerances.5 While we agree with the'
general proposition that Federal'
custom, when clearly established,
should prevail over state or local
usage, we are constrained to observe
that the Government selected, as its
only expert on the question of tolerance, an officialfrom the Tennessee,
J
Department of Highways.
Mr. Champion's testimony wasconcise and fully documented as to
the statewide standardization of
tolerances allowed since 1961, for'
the various levels of highway construction in appellant's home state
of Tennessee. No such written
standardization was present on the
Natchez Trace, where the tolerances
to be applied were left to the judgment of the resident engineer on
each project. The fact that the resident engineer on this project may
4 The testimony of Government Inspector
Horace Allen was that most of the photographs depleted spot undercutting, the extent,
of which was dictated by the amount of soft
or unsuitable material found in the grading
and not by the design of the road. In some
pictures, the material being used for backfill
was the same as that found underneath. In
neither ease was a design level of the road;.
involved and controls were not used (Tr.,
2966-92). This testimony stands unrefuted.
Posthearing Brief, pp. 187-,
6Government's
8,8.
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have applied similar tolerances on
other projects does not preclude the
*possibility that other tolerances
were applied by other engineers and
does not meet the test for establish-

ing,a trade cstom.:
Since the appellant may properly
be charged with knowledge of
:clearly established trade customs in
his home state, we find that the trade.
,customs prevailing in road conistruction in Tennessee form a suit-,
able basis for determining whether
the tolerances imposed here were
reasonable.
The terminology varies slightly

[80 I.D.

0.1 foot is reasonable at the top surface of the subgrade, which plane is
alsothe bottomof the-plating, where
plating is required, and the bottom
of the topping elsewhere. We further find that inspection of the top
surface of the subgrade with string
lines from the blue top stakes was
reasonable and in accord with trade'
custom.

The appeal is allowed to the extent that the appellant was required
to grade the level at the bottom of
the plating to a tolerance closer than
0.1 foot prior to April 20, 1966.8The
appeal is denied with respect to that
portion of the claim involving gradfrom Tennessee to the Natchez
ing
to a three-inch tolerance after
Trace but the various layers are.
April
20, 1966.
clearly comparable. The layer below
We
make no finding as to the
the base course in Tennessee is called
number
of yards graded to the onecapping, while on the Natchez
nor do we make a
inch
tolerance,
Trace it is called topping. There is
to
the
amount of time
finding
as
no layer in Tennessee comparable to
difficulty
involved in
or
degree
of
plating, but plating, topping and
tolerance
as
achieving
the
one-inch
capping all fall within the definiwe
the
0.1-foot
tolerance
opposed
to
tion of subbase adopted by the
American Association of State find to be reasonable. These matters.
Highway Officials (AASHO), and go to quantum and such issue was
subbase is the lowest layer of the reserved by agreement of the
pavement structure, which in turn parties.
(ClaimB
rests on the top surface of the sub7
grade. We find that a tolerance of
This claim involves an allegation
that the Government required ex6 See Eder lectric Co. v. UiDted States, 205
cessively close tolerances on the subF. Supp. 305 (E.D. Pa. 1962).
7 Government Exhibit Q AASHO Highway
grade below the topping." The tolDefinitions adopted by the American Assoclaerances allowed were one-fourth
tion of State Highway Officials.
'

"Pavement structure.-The
combination of
subbase, base course, and surface course placed
,on a subgrade to support the traffic load and

distribute it to the roadbed.

"Subgrade.-The top surface of a roadbed
upon which the pavement structure and
shoulders are constructed.
"Subbase.-The layer or layers of.specified
or selected material of designed thickness
placed on a subgrade to support a base
course."

8The date of the conference referred to in
the text supra at which the reasonablenessof
the tolerances being imposed was discussed..
9 According to the AASHO definitions (Note

7, spra)

the level at the bottom of the

topping would be subgrade only where no,
layer of plating was required. Mr. Caldwell
uses the terms "level below the topping"
(Tr. 766) and "subgrade" (Tr. 775) interchangeably in his testimony.
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inch prior to April 20, 1966, and
*one-tenth foot thereafter.lMr. Edward Caldwell testified
that he "had: never been required
to grade a road 'at the level of below

X
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The Government's expert witness
on the question of tolerances,7
Mr. Champion, agreed with the appellant's contention that one-tenth;
foot was a reasonable tolerance at
topping to anything closer than a the top of the subgrade, when he
tenth tolerance and then it wasn't testified that the Tennessee Departstringlined and checked unless there ment of Highways had allowed such
was some obvious crown at the quar- tolerance since 1961 (Tr. 2170).:
ter point or something like that,"- However, the practice in Tennessee
(Tr. 766) but the following day, was to require blue tops at that,,
referring to the level at the bottom level- and stringlining from thef
of the topping, he stated: "I've blue tops is a normal procedure (Tr.,
never had string line put on a 2167, 2182).
set of blue tops at subgrade * * *."
Mr. Grant, Resident Engineer in
Tr. 775.)
charge of Project 3-0-7, testified
Mr. Caldwell stated that he con- that he had applied a tolerance of. ,
sidered "one tenth foot would be, one-fourth inch at the bottom of
reasonable tolerance if you were the topping on 35-Natchez Trace
going to actually measure it." (Tr.' projects he had supervised since
774.) He considered it unreasonable 1948 (Tr. 2112-16). He further testo measure with a string line (Tr. tified that use of string lines on blue
775).*
tops was a common and convenient
In support of his contention that method of determining compliance
0.1 foot was a reasonable tolerance with the tolerances allowed (Tr.
at the top of the subgrade, the ap- .2143).
pellant introduced a copy of the
Decision
Mississippi Standard Specifications
for Road and Bridge Construction,
The Government engineers and
1956 Edition,"- which provided for
were consistent in their
inspectors
an allowable vertical tolerance of
0.1 foot at the top of the subgrade. testimony that stringlining from'
method
The appellant also introduced a blue tops was a customary
4 Mr. Caldwell,
of
checking
grades.'
number of photographs taken during the period from August 14 on the other hand, testified varithrough September 25, 1967,which ously that stringlining from blue
purported to show that less strin- tops at the subgrade level was done
gent standards were required of the. sometimes (Tr. 766) or never (Tr.
completion contractor with respect 775). The photographs introduced
to the smoothness of the subgrade by the appellant and identified as
prior to placing topping."
relating to the subgrade or bottom
10Tr. 763 Government Exhibit CC.

" Tr. 791',Appellant's.Exhibit 1S.
2 Appellant's Exhibit 4(a)-4(Bs).

laGovernment Exhibits
14

BE, FF.
Tr. 1549; 2143; 2095; 3069.

354

DECISTONS

OF THE

EPARTMENT,

of the topping reveal nothing rgarding either the tolerance applied
at the subgrade or the means of applying it.Ls We also observe that
the appellant did not allege that the
use of stringlining was inaccurate
in checking grades. We find the preponderance of the evidencelies with
the Government on this question
and that use of stringlining at the
level below the topping was reasonable.

The primary question here, as in
Claim A, is whether the tolerance
permitted was reasonable. The
statement of Regional Engineer
Roderick S. Banks that he considered application of tolerances to
be a matter of engineering judgment in the individual case (Tr.
1536) clearly negates the Government's contention that a Federal
custom of long standing was involved.l7 Project Engineer Grant's'
testimony that he had applied the
same tolerances on other projects
(Tr. 2112-2115) is evidence of his
engineering judgment, not oifa Federal custom.
In the absence of a Federal custom, we look to the documented
practices followed in Mississippi
and Tennesseei which' are consistent in allowing a tolerance of onetenth 'foot at the subgrade level,
which is the bottom of the topping
in Mississippi and the bottom of the
capping in Tennessee. We find such
App. Exh. 4(a)-4(ss).
Horace D. Allen's testimony egarding the Inconclusive nature of
the evidence in these photographs (Tr. 30493069) was not refuted.
'n Government's Posthearing
Brief, p. 186.
'8App.
Exh. 18; Government Exh. BE and
*FF.
1

16Chief Inspector
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tolerance to be reasonable at the bottom' of the topping in the present
case.

The appeal is allowed to the extent that the appellant was required
to grade the level at the bottom of'
the topping to a tolerance closer

than one-fenth foot prior to April
20, 1966. The appeal is denied as to
that portion of the claim involving
grading to a one-tenth foot tolerance after that date.
As in Claim A, we specifically
make no finding as to the number of
yards graded to the one-fourth inch
tolerance nor do we find the amount.
of time or degree of difficulty involved in achieving the one-fourth
inch tolerance as opposed to the onetenth foot tolerance we find reasonable.

Claim~
(
The appellant alleged that the
Government required unreasonable
tolerances in the grading of cut and
fill slopes, contrary to Section 1023.8 of FP-61 (Rounding, Warping
and Finishing Slopes). It also al-leges that because of Government
errors in-setting slope stakes, the ap-'
pellant was required to regrade the
slopes, thus performing extra work:
for which it is entitled to an equi-table adjustment.'
The appellant's evidence regarding this-claim consisted primarily
of the testimony of its Executive
Vice President, Edward S. Caldwell, who testified extensively regarding his views on trade prac-'
tices in construction and inspection
of slopes (Tr. 524-645).
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close tolerance but merely inspection as viewed from the road. He
stated he had never before had an
engineer require a slope to be
graded to a .2 tolerance from the
slope stakes (Tr. 528). Mr. Caldwell
stated his belief that the Mississippi
highway specifications set a reasonable tolerance (.5 foot horizontally)
for slopes (Tr. 838).
Mr. Caldwell stated he could not
testify as to the method used by Mr..
Allen to check all the slopes, but
he suspected that Mr. Allen was
checking them by some means other
than by visual inspection from the
road -as called for in the specifications (Tr. 596-600).
19Tr. 527; Section io-3.s of PP-61 reads
Mr. Caldwell further alleged that
as follows:
many of the slope stakes were er"102-3.8 Rounding, Warping, and FinishIng Slopes:
roneously set by the Government,
"(a) Roundiang.-Except in solid rock, the
causing extensive regrading of the
tops and bottoms of all slopes, including the
slopes of drainage ditches, shall be rounded
slopes when the errors were discovas indicated on the plans. Rock that is decomered, primarily when the roadway
posed to such an extent that is has the same
workability as earth shall be considered as
grading stakes were set (Tr. 556-earth. A layer of earth overlying rock shall be
57).l He stated that an employee of
rounded above the rock as done in earth
-slopes.
Mr. Winston Pugh, had checked
his,
"(b) Warping.-Adjustments in slopes
section of slope stakes 'and
long
a
trees
standing
to
injury
-shall be made to avoid
-or marring of weathered rock, or to harmonize
as to the errors (Tr.
testify
could
landscape features, and the

Mr. Calwell testified that he became aware of the problem of the
tolerance required on the slopes on
-or about May 18, 1965, when he
found his foreman setting blue tops
on the slopes (Tr. '525). He learned
that!'the Government inspector was
going to require a tolerance of .2
foot on the slopes. Although he protested this requirement, he told his
foreman that if a .2 tolerance from
the slope stakes was required, they
would have to set blue tops on all
the slopes (Tr. 526). Mr. Caldwell
considered that' Section 102-3.8 's
should govern the operation and
such specification did not require a

-with existing
transition to such adjusted slopes shall be
'gradual. At intersections of cuts and fills,
-slopes shall be adjusted and warped to flow
into each other or into the natural ground
surfaces without noticeable break.
earth slopes shall be.
"(c) Finishing.-All
finished to reasonably smooth and uniform
surfaces without any noticeable break, and
in substantial accordance with the planes or
-other surfaces indicated by the lines and
'-cross sections shown on the plans, with no
variations therefrom readily discernible as
-viewed from the road.
"Degree of finish for grading of slopes shall
be that ordinarily obtainable either from
blade-grader or scraper operations or hand-shovel operations, as the contractor may elect.
'The nicety of finish ordinarily associated with
template and stringline or hand raking meth-ods will not be required, except in the case
-ofshoulders and gutters."

557) .

Although he'stated that he had no
records on which to base his estimate, Mr. Caldwell estimated that
two-thirds of the square yardage
on the slopes was graded twice and
one-half was graded three times
(Tr. 601, 627).
Mr. Pugh testified that he was
employed by the appellant in the
fall of 1965 (Tr. 1167). Mr. Pugh
stated that at Mr. Caldwell's request he checked an area about
1,500 feet on both sides of the road
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for errors in the slope stakes (Tr.
1171-72, App. Exh. 29). He found
only one slope stake which was outside the normal criteria for highway construction (Tr. 1218).
Mr. Robert H. Cowan testified
that he was in business under the
name of Cowan Construction Company, Incorporated, from 1961 to
1965, and 'that

he, was associated

E80 I.D.

agreed withMr. Stinson that no fine
grading had been done when he ar'rived. Mr. Giles described the condition of the project as very rough
and 'stated the slopes were out of
grade as much as one to five feet

.,(Tr. 2995). None of them, were
within any reasonable distance of
the grade, according to Mr. Giles
(Tr. 3003). Mr. Giles stated that he
took the initiative in setting blue
tops in order to bring the slopes to
grade (Tr. 3000).,
Mr. Giles testified that he had no
trouble from the Government in
getting slopes accepted (Tr. 3003).
*When he got a slope ready for inspection it was checked only once
*(Tr. 2997-98). When he left the job
after the 1965 grading season, the

with the appellant in preparing the
successful bid on Project 3-0-7 (Tr.
50-65). Mr.. Cowan's equipment and
his personal services as supervisor
were employed on the project pursuant to a contract of employment.2 0
Mr. Cowan testified that le, not Mr.
Caldwell, ran the project while he.
was on it .(Tr. 118). For reasons
which do not appear in the record,
Mr. Cowan left the, project early in slopes were done (Tr. 3003).
1965 and his equipment was sold to
Mr. Gurvis C. Phillips testified
,satisfy certain indebtedness to the that he was assigned to grading inappellant (Tr. 1407-1408).
spection on Project 3-0-7 (Tr.
Mr. William C. Stinson testified 1614). Mr. Phillips stated that conthat he was superintendentfor the tractors on other projects on the
Cowan Construction Company on Natchez Trace that he had worked
Project 3-0-7 in 1964 (Tr. 2044) on checked the slopes as they were
and that his plan was to move dirt being built (Tr. 1617) but Mr.
quickly and he did no fine grading. Cowan did not do that on this projin 1964 (Tr. 2055). It was his ex- ect (Tr. 1618). Mr. Phillips stated
perience on other projects that -that the slopes were not regraded
slopes were finished to a tolerance after Mr. Giles brought them to the
of .2 to .3 foot (Tr. 2064). Mr. Stin- required tolerance of .2 to .3 foot,
son stated it was his practice to but the slopes were rebladed prior
build fills a little wide in order to to placing topsoil in order to fill any,
have material to work with in fin- washes that might have occurred
ishing a job (Tr. 2070).
since they were originally checked
Mr. Russell H. Giles, who re- (Tr. 628-29).
,placed Mr. Stinson as superintendMr. Horace D. Allen. Chief In' ent in April 1965and remained until
spector
on Project 3-0-7, testified
December of that year (Tr. 2995),
that when Mr. Giles started his
slope dressing operation in 165,
20 Tr. 1110-11; Govt. Exhibit F.
.
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most of the slope stakes were gone.
Mr. Giles asked the Government inspectors for help and it was agreed
that the Government personnel
would assist in setting the grading
plugs or blue tops on the slopes (Tr.
2676-79). Mr. Allen stated the term
blue tops should apply more properly to the grading stakes set.at the
bottom of the' roadway at various
layers of material and which were
set with an engineer's level within
.01 or .02 foot of true grade (Tr.
2682). Mr. Allen explained that the
slope stakes were set with a hand
level which has an accuracy only to
.2 or .3 of a foot (Tr. 2691). Mr.
Allen stated that his method of
checking the slopes was visual inspection (Tr. 2683) and that he did
not use a hand level (Tr. 2684).
After a slope had been accepted, any
erosion that occurred before placing
topsoil had to be corrected. The correction was checked by visual inspection only (Tr. 2684)..
Mr. Allen testified that the slopes
that received rip-rap were required
to be graded to a tolerance of .1 foot
and that he checked the tolerance
with a hand level and a tape (Tr.
2772).

Decision
The question of the reasonableness of the tolerances required for
grading the slopes may easily be
resolved by applying the standard
proposed by Mr. Caldwell. Referring to the Mississippi Standard
Specifications for Road and Bridge
Construction (App. Exh. 18), Mr.
Caldwell stated that the horizontal

SON, 'INC.
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tolerance specified therein (.5 foot)
was reasonable (Tr. 838). Later he,
equated a .5 foot horizontal toler-,
ance with a vertical tolerance ot
one-fourth of the half-foot on a four
to one slope (Tr. 1262). Most of the
slopes were on a four to one ratio
(Tr. 2139). We observe, therefore,
that Mr. Caldwell recommended a*
vertical tolerance of .125 foot as reasonable and the Government was allowing a .2 foot tolerance. The ob-'
jection cannot be to the tolerance in
this circumstance, but to the method
of applying the tolerance.
I
Mr. Allen testified that he applied
the tolerance of .2 to 3 foot by
visual inspection of the slopes (Tr.
2683). This statement was not contradicted by a mere suspicion on the,
part of Mr. Caldwell that Mr. Allenused some other means of checking
(Tr. 596-600). We find that the tolerance of .2 to .3 foot for grading'
the slopes and the means used for,
applying such tolerance were reasonable.

There is one exception to such
finding. Mr. Allen admitted that
slopes that were to receive rip-rap
were required to be within .1 foot
and were checked with a hand level
and tape (Tr. 2772). No testimony
was adduced for this departure
from the procedure used on the
other slopes.
We find the tolerance applied to
rip-rap slopes to be unreasonable in:
comparison with the greater tolerance allowed on all other slopes. We,
further find that the method of applying such tolerance by hand level
and tape is clearly outside the pro-
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visions of Section 102-3.8 of FP-61
which specifies that slopes shall
have no variations readily discernible as viewed from the road.
The remaining portion of this
claim that Government errors in
staking caused, regrading was discussed in general, nonspecific terms
by Mr. 'Caldwell. The only specific
testimony in this regard is that of
Mr. Pugh, who checked 1,500 feet
on both sides of the road and found
one slope stake which he considered
-outsidethe normal criteria for highway construction (Tr. 1171-1218).
However, according to Mr. Caldwell, one stake out of line causes
no problem in grading since an
-averageof five or six stakes will give
2a good line to follow (Tr. 555).
The testimony of Mr. Allen that
:slope stakes were set 'by a hand level
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getting slopes accepted and that
when he got a slope ready for inspection, it was checked only once
(Tr. 2997-98) do not support a conclusion that he was engaged in
regrading.2
The claim is allowed to the extent
that the rip-rap slopes were required
to be graded to an unreasonable tolerance of .1 foot and inspected by
a method inconsistent with FP-61.
The claim is denied with respect to
the remainder of the slopes.
Claim D
The appellant alleged that the
Government required extra work
and imposed unreasonable restrictions prior to allowing placement

of A-6 borrow materials in the undercut areas and in fills in the north
section of the project, for which it
is entitled to an equitable adjustment of the contract (Complaint,
Paragraph 21)).
The allegation of unreasonable restrictions was set forth in more detail in the claim brief of June 28,
1968,to the contracting officer (Appeal File, Volume II). The appel-

-having an accuracy of .2 to .3 foot,
while the roadway grading stakes
-wereset by an engineer's level having an accuracy of .01 to .02 foot
(Tr. 2682-83), is sufficient to establish that there could have been discrepancies between slope stakes and
*roadway grading stakes. It is not es-tablished that these discrepancies lant alleged that prior to allowing
resulted in any regrading. On the
the evidence of record, we cannot rule
contrary, Mr. Stinson's testimony out2 On
the possibility that when Mr. Caldwell
that he did no fine grading in 1964 assumed supervision of the project after Mr.
departure, he mistakenly assumed
(Tr. 2055) and Mr. Giles' testimony Cowan's
that the slopes had been built to within a
'that none of the slopes were close reasonable tolerance of grade, and that Mr.
operations were regrading. Any subseto grade when he started work in Giles'
of eroded areas before
quent soothing
1965 (Tr. 3003) are a clear indica- placing topsoil could then have been conby Mr. Caldwell to be a third grading.
'tion that Mr. Giles was grading the sidered
However, since Mr. Caldwell's estimates of
for
required
'slopes to the tolerance
the percentage of slopes graded twice and
times are admittedly not based on
the first time rather than regrading three
records but on assumptions (Tr. 60i), we
no basis for considering the estimates
the slopes. Mr. Giles' unequivocal have
as anything but a repetition of the original
statements that he had no trouble allegation in a slightly different form.
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placement of A-6 borrow, the
Government required removal of all
unclassified excavation and balancing material in five balance sections
rather than in 22 balance sections as
shown in the plans. The appellant
further alleged that the Government
required an unreasonable sequence
in grading which required the appellant to leave long sections of
previously finished slopes and undercut areas of Jackson clay exposed to the elements for long
periods of time and caused extensive
drying and recompacting operations
in order to regrade the material.
The contracting officer's findings
of fact dated January 6, 1970 (Appeal File, Volume I) denied Claim
D and found: that the construction
balance points varied from those
shown on the plans because of the
appellant's election to cross haul

used due care in working from slope
stakes and had properly controlled
both the sequence and accuracy of
his operations, the regrading and
refinishing work would have been
unnecessary.
Mr. Caldwell testified regarding
Claim D (Tr. 720-738). The nature
of his testimony was set by his statement in response to the following
question:
Q. Mr. Caldwell, I wiu refer you to
Item D, Page 1 of the June 28, 1968,
claim letter, "Restrictions on Placement
of Borrow on the Parkway and Restrictions on Placement of Topping on Inci-

dental Roads." Can you tell us what that
claim is?

A. Well, that claim is I think written
out clearly enough that I will try not to
go over anything except maybe the high
points a little bit. (Tr. 719-20.)

The remainder of Mr. Caldwell's
18 pages of testimony on Claim D
for its own convenience;that utili- did not refer to the contracting ozation of roadway excavation in em- cer's findings or attempt to show
bankments within balance sections wherein they were erroneous, but
'before placement of borrow was in merely repeated and expanded the
accordance with Section 102-1.2, original allegations contained in the
FP-61; that it was necessary for claim letter.
slope rounding and slope grading to
Decision
be sufficiently complete so that any

work remaining to be done after
placing borrow for plating and topping would not be detrimental to
those materials; that performance
of grading, finishing, and related
work on the roadbed was entirely
within the control of the appellant
and the Government did not require
long sections of previously finished
roadbed and slopes to be exposed to
the elements for long periods of
-time; and that if the appellant had

This Board has held that mere
statements in letters and assertionsin appellant's complaint cannot be
accepted as proof' of facts. 2 2 The
Court of Claims had earlier expressed a similar view.23We are not
persuaded that a repetition of, the
22 Okland Construction Company, Inc., IBCA
871-9-70 (March 23, 1971), 71-1 BCA par.
8766; Wickes Engineering
Construction
Company, IBCA-191 (November 30, 1960),
61-1
BCA par. 2872.
2
aLa Societe N t ionale De Construction v.
United States, 137 Ct. C. 63 (1957j.
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allegations in a claim letter in the
'oral testimony of the appellant's
Executive Vice President adds any
significant weight to such allegations. It has been held that a mere
expression of opinion by a company
official is insufficient to support a
claim.24

We find that the appellant has
failed to sustain its burden of proof
-with respect to Claim D.25
The appeal is denied as,to Claim
.D.

:

CZain E'
The appellant alleged that the
Government required extra work in
drying and processing material in
undercut areas, county crossroads
%andfills prior to placement of A-6
'borrow-material or A-2 topping,
--and that the Contracting Officer's
'decision of January 6, 1970, which
:allowed $2,607 and 18 days as an
equitable adjustment, is grossly in'adequate.
At a conference between Mr
,aldwell
and Government engineers
on April 20, 1966, the Government
agreed to pay for drying and processing Jackson clay in cuts on which
the 2'4" layer of special borrow
was to be placed.26
"nAlgeron .Blair, Ic., ASBCA No. 8496
(September 17, 1963), 196 BA par. 3862.
25Unlike the situation in Claims -A, B and
: spre, the Government witnesses made no
statements which could be construed as
favorable to 'Appellant's Claim D, but consistently and repeatedly denied the appellant's
n.allegations (Tr. 141, 1520, 1620, 1746, 2690,
2700).
26Memorandum-.dated April 25, 1966, from
Regional Engineer GXA. Wilkins Trial Counsel's File, Vol. I, page 23. The paragraph
.-elating to Claim-BEis as follows:
"Wealso agreed to process a change order
-to pay: for; the--work of aerating and con-

[80,1
t..

; Change Order No. 6 was issued

by the Government in accordance
with the agreement reached at the
conference on April 20, 1966 (Appeal File, Vol. II). As a result of
experience/ in two test cuts which
showed that an average of 1,353
square yards per day were processed
at a cost of. $.11 per- square -yard,

the change order proposed to add
$6,576.68to the contract price and
44 days to the contract time for the
59,788 yards on the entire project
which would require - scarifying,
drying and compaction.
By letter of September 16, 1966,
-Mr. Caldwell declined to sign
.Change Order No. 6, stating that he
felt that both parties should reserve
the right to review the change order
at the completion of the job (Appeal File, Vol. II).
Mr. Caldwell testified' that normally drying afill is a contractor's
responsibility but he felt that fills
Icame under entitlement for compensation in the particular circum:stances on this project (Tr. 646):.
solidating the Jackson clay material in cuts
on which the 2' 4" thickness of special borrow
is to be placed. This would be an equitable
price per sq. yd. to compensate the contractor for this. The price will be determined
by keeping account of the cost incurred for
doing this work in the cuts between stations
132+50 and 139,,141+50 and 147+50. Addltional working time to be allowed will also
be determined from the experience In these
cuts.' Payment for this work will be' made
retroactive for similar work done in cuts
already graded and back filled. We are to pay
for this processing only one time. The contractor asked that the payment be made for
as often as he had to do it, but we objected
to this because the work was preparation for a
subsequent operation and could be lost if the
sequence was not immediately followed. The
sequence was under the contractor's control
and not ours."
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Mr. Caldwell did not cite a contractual provision as basis for- this assertion, however. Using a cost figure

.of $1.20 per square yard, an- aver-ageof 353.08square yards processed
per day,: and.; claiming 118,444:
square yards' as affected by the drying and processing operation, the
appellant asked for an increase of
$138,932.80in the contract.price-and.
a time extension of :335.459days.
(Claim brief letter of June 28,.1968,,
Appeal File, Vol. II.)
:
. The contracting officerfound that,
the appellant actually processed a
total of 23,700 'square yards in-cuts
rather than the estimated figure of
59,788which was stated in proposed
Change Order No. 6. He allowed a.
total

of $2,607 additional

com-

pensation and an extension of 18
-days (Appeal File, Vol. I)..
Mr. Allen testified that the ap-.
jpellant has included the time spent
in the test cuts to dress the subgrade
to the allowable tolerance after'dry'ing and compaction were completed
-

-on July 27, 1966 (Tr. 2758-60). The

.appellant's larger total of' square
yards processed resulted from a
-number of factors such as use of
.50feet for the width of the roadway
rather than the 48 feet specified in
the' plans, inclusioniof fills as well
-ascuts and inclusion of areas where
there was no drying or compacting
-of the subgrade as described in the
agreementanid the unsigned change
,order

(Tr.

-2725-58; Govt. Exh.

00). Mr. Allen stated that his sta-tion by 'station analysis of the num'ber of yards processed disclosedthat
15,140 square- yards of drying and
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compacting were omitted from the(
Contracting Officer's finding' of
23,700 square yards and the correct
total is 38,840 (Tr. 2757; Govt. Exh.V

PP). The increased total of yards
processed entitled the appellant to
an additional extension of 11 days
of contract time for a total extension
of 29 days (Tr. 2757).

Decigon
Proposed Change Order No. 6
directed the appellant as follows:
Scarify the Jackson Clay in cuts, as directed a depth of six (6) inches below
subgrade elevation, aerate by disking and

manipulation to dry the material to optimum and compact to the required 95%
density, Standard Proctor Method.

The Change Order also recited the
following description and reason
for change:
The high moisture content in the heavy
clays, commonly known as Jackson Clay,
encountered in the cuts on the project
causes a very unstable subgrade and

foundation for the roadway. It is deemed
essential-that this material be loosened
by-scarifying to a depth of approximately.
six inches below the actual subgrade,
aerated by manipulation to dry back to
optimum and then compacted to 95%density, Standard Proctor Method, before
succeeding courses of material are placed.
It was agreed to, in a conference held
April 20, 1966, with Regional Engineer.
Wilkins, District Engineer. Banks and

Resident Engineer Grant of the Bureau
of Public Roads and Mr. Edward S. Caldwell, Vice President of IL W. Caldwell
and Son present, that the work.involved
was more than would normally, be ex-

pected under terms of the contract and
that extra compensation and an extension of time was due the contractor.
It was agreed that the two cuts between Stations 132+50 to 139+0 and
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1'41+50 to 147+50 would be processed,
,with Bureau of Public Roads personnel
keeping accurate records of labor and
equipment used, and time required to perform the work,. The area involved would
be measured and from this information

a unit price per square yard of manipulation, aerating and compacting cuts could
be negotiated for the areas involved and

the extra time that should be allowed
could be determined.

[80

tor's responsibility (Tr. 646) is in
accord with the provisions of FP61, Section 106-3.4, Placing Embankment, and 106-3.5, Compaction. His opinion that extra compensation should be allowed for'drying and compacting fills is contrary
to the applicable provisions of the
contract prohibiting direct payment
for such work, which is considered a:
subsidiary obligation of the contractor, covered under contract unit
prices for performance of work
under other sections.25 Since payment for drying and compacting
fills is outside the scope of the tentative agreement by the government
to pay extra compensation for drying and compacting material in cuts,
we find no basis for including the
number of square yards in fills in
the total number of square yards for
which extra compensation should be'

It is apparent that the agreement
regarding drying and compacting
in cuts which was reached at the
conference on. April 20, 1966, was
;a tentative agreement at best, as
evidenced by the appellant's failure
to sign the proposed change order.
However, both parties thereafter behaved in a manner consistent with
a belief that extra compensation
should be allowed for such work.
The work was performed in the test
cuts and Government records were
kept as agreed to provide a basis for
increased compensation for drying allowed.
We have found in Claims A and
and compacting in other cuts on the
B,
s'upra, that the tolerancerequired
project. Even the uppellant's failat
the
subgrade level of construction
ure to sign the change order was not
was
reasonable
after being relaxed
inconsistent with an expectation of
2
7
at
the
conference
on April 20, 1966.
increased compensation.
Since
the
tentative
agreement reWe will not, therefore, look be-'
garding
drying
and
compacting,
hind the contemporaneous interprereached
at
the
same
conference,
did
tation of the contract by the parties
not
include
grading
to
the
required
to determine the 'necessity for increased compensation. The question tolerance, we find no basis for the
presented by this appeal is whether
28FP-61, Section 106-5.1:
"No Direct Payment. Performance of work
the amount allowed by the Govern- prescribed
in this section is not payable diment was adequate.
rectly but shall be considered as a subsidiary
obligation of the contractor, covered under
Mr. Caldwell's testimony that the
contract unit prices for performance ofdrying a fill is normally a Contrac- work under sections 1,02, 103, 104 and 05, as'
2¶A contractor's failure to formalize an oral

agreement regarding a change does not of
itself impeach that agreement. Aacon Corp.,
ASBCA No. 7132 (October 27, 1964), 65-1
BICApar. 4532.

.

the case may be, except that when the bid
schedule contains an estimated quantity for'Watering' or 'Rolling,' any watering or rolling required for compaction of embankments:
shall be paid for as provided under section
108 and section 109, respectively.".
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appellant's inclusion of such work
in its cost computation.
Examination of the plans which
are a part of this contract (Vol. I,
Appeal File) disclosesthat a typical
cross section for the parkway road
specifies a distance of 24 feet from
the center line to the back of the
ditch in cuts, for a total width of 48
feet (Page 3 of Plans). The appellant's use of 50 feet for the width of
the subgrade dried and compacted
is clearly erroneous, unless the appellant did not comply with the
width specified in the plans.
We are left with the Government's computation of the number
of square yards processed in cuts.
In accordance with such computation as set forth in Government's
Exhibits AA and PP, we find that
the appellant is entitled to additional compensation over and above
that allowed by the contracting
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ClaimF
The appellant alleged that the
Government
unreasonably
restricted the placement of topsoil on
slopes, thus requiring extra work
for which the appellant is entitled
to an equitable adjustment of the,
contract.
Mr. Caldwell testified that when
he took over personal supervision of
the job in i96s, he recognized that
some slopes were receiving severe

damage from the weather by erosion
and saturation of the exposed Jackson clay

(Tr.

850-51).

He, con-I

ceived a plan of covering the slopes
with topsoil after they had been
dressed (Tr. 851-52). Mr. Caldwell
stated' that when he .was ready to
begin placing topsoil (about September 3, 1965) Mr. Allen told him
that all topsoil placed would have
to be grassed before the end of the
grassing season on October 15 (Tr.
officer..
The claim is allowed to the extent 852-53). Mr. Caldwell recalled that
that the appellant is entitled to ex- he eventually got permission to
tra compensation for an additional place topsoil only after agreeing to
15,140 square yards of material put temporary seeding on the topprocessed in cuts and an additional soil, then reclean the slopes in the
time extension of 11 days.29
spring and seed to the specification
.'Since the issue of quantum has been reserved, we make no determination as to the
proper amount of the equitable adjustment
in either time or money. Within the framework of the findings made above with respect
to particular elements of the claim, the total
yardage involved, the additional time to
which the contractor may be entitled and the
amount payable per square yard are all matters for determination by the contracting
officer in the first instance based upon such
evidence as is available or such additional
evidence as the appellant .cares to submit in
support of the amounts claimed for these
items.
508-212-73

5

(Tr. 8)54-55.).

Mr. Caldwell took photographs 30
of the slopes in April of 1966for the
purpose. of recording the extent of
erosion over the winter (Tr. 856-57,
862). Mr. Caldwell testified that he
was paid for the topsoil placed on
the slopes depicted and that he was
not required to place additional top30Appellant's Exhibits 22(a) through 22(g),
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stated that he allowed Mr. Caldwell
to continue to place topsoil provided
that the topsoil was shaped and
seeded temporarily at the contraceye
by
f olerancpe,but were accepted
expense (Tr. 2284-85). Mr.
tor's
after being shaped to a smooth
expressed the opinion that
Grant
;grade (Tr., 858-59).
on slopes without proplaced
topsoil
"Mr.Allen testifiedthat Mr. Caldand seeding
mulching
of
tection
el, firstdiscussed p~lacingtopsoil
to
as much as
severely
erode
would
sometime in the latter part of Auopinion
an
2286),
(Tr.
percent
50
gust, or in September 1965 (Tr.
concurred
Allen
Mr.
which
with
2770), at.which, time he informed
Mr. Caidwell that he could place (Tr. 2T7172)..
topsoil on-,any area that was propDecision
.erIy dressed to receive it.-Mr. Allen
recalled,, without checking the recThis claiminvolving placement
ords, that topsoil was placed off and of topsoil on the slopes is closely
on through October and possibly related to the claim regarding the
i ,nt, Niovmber 1965 (Tr. 2770) .31
tolerance required in finishing the
Mr. Grant testified that Mr.,Cald- slopes (Claim C, supra). In view of
well asked at the start of the grad- Mr. Grant's advice to Mr. Caldwell
ing season in 1965 if it: was early in 1965that he ould welcome
satisfactory to place topsoil on the placement of topsoil on the slopes
soil, but was required to shape the
slopes back up to a smooth grade.
The slopes were not checked to any

slopes as soon as they were fine

graded. Mr. Grant told Mr. Caldwell that he would welcome it and
that he preferred topsoil to be
placed immediately and then seeded,
which is good construction (Tr.
2283). Mr. Grant stated that no topsoil was placed by the appellant
until near the end of the seeding
season (which ran through October 15) and that no arrangements
had been made for a seeding subcontractor or for testing seed samples for germination. Mr. Grant
Diaries kept by Mr. Allen, (Govt.
5'Project
Ex. JJJ) record placing of topsoil on September 28, 1965, October 19, 21, 22, 23, 25, 26,
27, 28, 29 and 30, 1965 and November 1, 2, 3,
5, 11, 12, 13 and 18, 1965. Temporary seeding
was started on November 9, 1965, according
to the diary entry for that date. The diaries
recorded that the project was under stop order
from September 30 through October 3, 1965,
and from October 6 through 11, 1965.

as soon as they were fine graded, it

would appear that delay in placement of topsoil throughout most of
the year was the result of the condition of the slopes and the time
required to bring them to grade,
rather than a restriction by the
Government. Since we have held
with respect to Claim C, supra, that
the tolerance allowed on the slopes
and the means of checking it were
reasonable, we find no basis for a
further claim involving the time
spent in bringing the slopes to grade.
The only restriction placed by the
Government was near the end of
the seeding season when no time remained to arrange for a seeding subcontractor nor to test seed for
germination. In view of 'Mr. Caldwell's testimony that the unprotect-
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ed

slopes suffered considerable
rap and he followed this practice on
damage during the winter of 1964- Project 3-0-7. It was his decision
65 (Tr. 850-51) and' the photo- to build the slopes in, this manner
graphs he'took showing'damage to and he did not discuss the matter
slopes the following winter (App. with Mr. Caldwell (Tr. 2053-55).
Ex. 22a-g), the necessity for proMr. Caldwell's tstimony regardtecting slopes from 'the winter ing his discover. tat the slopes
weather is clearly established. We were built wide and then cut'back
find that the restriction designed to to receive rip-rap contained tio inprotect the slopes by permitting dication that he had ever discussed
placement of topsoil witdhtempo- the matter with his superintendent
rary seedling,when the contractually Mr. Stinson (Tr. 476-85).
reqijuiredseeding could not be accomplished, was eminently reason-Lecision
able.
Mr. Caldwell's belief that the
The claim that the Government
Government
caused extra work with
unreasonably restricted' placement
respect
to
the
building of rip-rap
of topsoil on the slopes is denied.
slopes is clearly contrary to the-testiClaim G
mony of the appellant's, superinThe appellant alleged that the tendent, Mr. Stinson, as narrated'
above.

Government provided erroneous
The claim is therefore denied.
offset distances to the appellant for
slopes on which rip-rap was to be
ClaimH
placed, thereby causing extra work
The appellant alleged that the
for which the appellant should be
'entitled to an equitable adjustment. Government caused extra work by
Mr. Allen testified that the slope requiring dumping of A6 matestakes were set to the finished slope rial or topping on the subgrade and
line and no allowance was made for pushing it ahead by bulldozer.
rip-rap as far as staking was conMr. Caldwell testified that this
cerned (Tr. 2773). Mr. Allen so in- was a small item as far as the total
formed Mr. Stinson (Tr. 2773). Ac- job was concerned, but he estimated
cording to Mr. Allen's testimony, that production was cut in half by
Mr. Stinson told him that he was an operation of this type (Tr. 867).
going to build the slopes out to the Mr. Caldwell acknowledged that a
approximate finish line so he would subgrade of Jackson clay would
have firm ground to work on when move when heavy equipment was
he finished the' slopes to receive the put on it (Tr. 864-67) but he felt
rip-rap. (Tr. 2774.)
that the subgrade would also move
- Mr. Stinson testified that it was when a superior material is dumped
his practice to build slopes wide and on the subgrade and pushed ahead
then cut them back to receive the rip- with a bulldozer or rubber tired
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was un-

necessary (Tr. 865-66). Mr. Caldwell alleged that delay occurred
when a truck or scraper dumped
material and the following machine
had to wait for a bulldozer to spread
the material before the next load
could be dumped (Tr. 867-68).
Mr. Allen testified that the sole
purpose for dumping and pushing
ahead was to protect the subgrade
(Tr. 2791) and that he considered
the method employed to be a satisfactory way of accomplishing the
purpose (Tr. 2794). The operation
did not require additional equipment or personnel since the material
would require spreading regardless
of the method of dumping (Tr.
2791-92). Mr. Allen further stated
that the'appellant usually had four
or five trucks engaged in hauling
from a pit around a mile or a mile;
and a half away so there was ample
time to spread the material dumped
by one truck before the following
truck arrived (Tr. 2792).
Mr. Allen also stated that the
only time dumping and pushing
ahead was used was when there was
difficulty with 'the hauling equipment on the subgrade (Tr. 2794).
The method was used on other projects on the Natchez Trace (Tr. 2792-

OF. THE INTERIOR

.[80 ID.

2TR3). Mr. Allen regarded the
method of dumping and pushing
ahead as ameans of speeding up the
operation when distortion occurred
on the subgrade (Tr. 2793). He had
no recollection of having ever directed the contractor to push material ahead (Tr. 2793).
Mr. 'Grant testified that it was his
impression that the procedure was
of benefit to the contractor when it
was first discussed and the method
was used thereafter when soft spots
were found in the subgrade (Tr.
2293-94). According to Mr. Grant
the dumping and pushing ahead
method was agreeable to both parties (Tr. 2291,2294).
Decision
Although Mr. Cardwell estimated that production was cut in
half when this method of operation
was used, his opinion was not shared
by any other witness. Both Mr.
Grant and Mr. Allen testified that
the procedure was beneficial to the
appellant in allowing the construction to proceed when soft material
was encountered in the subgrade.
The appellant has failed to show
by a preponderance of the evidence
that the clumping and pushing
ahead method was required by the

93). Rather than dumping and Government.It rather appears that
pushing ahead in areas that showed the method was adopted as an acdistortion of the subgrades, the ceptable means of showing a comcontractor could have stopped mon problemn 2
dumping and plowed and regraded
Accordingly, the claim is denied.
the soft area, of the subgrade, or he'
2 R. B. laZZConstruction Comparny, IBCA
could have obtained lighter equipNo. 465-11-64 (September 26, 1:
1967), 67-2
ment to haul over the subgrade (Tr. BCA par. 6697.
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that, after issuance of sch change
order, the Government refused to
The appellant alleged that the approve material for Case 2 borrow
Government refused to approve ma- which met the A-6 soil classificaterial for Case 2 borrow until after tion.
such material became practically
FP-61, Section 102-1.3(e) prounavailable, because of the flooding vides as follows:
of the reservoir near the project,
(e) Borrow, Case 2-Borrow, Case 2,
thus causing extra work for which
shall consist of the excavation of mathe appellant is entitled to an equit- terial from borrow pits selected by the
able adjustment of the contract.
contractor and approved by the engineer,
Page 4 of the plans (Appeal File, from which sources the contractor shall
Volume I) specifies the following obtain the rights from the owners to
material. He shall pay all royalfor the layer of plating: "2'4" Bor- procure
ties and bear all expense of developing
row Excavation, Case 2, within the sources and of handling, hauling, and
these limits shall meet the require- placing the material.
ments for soils of the A-4 group,
FP-61, Article 6.1(a) provides as
AASHO-MI145 classification, where
follows:
directed."
Article 6.1 Furnishing Materials,
Mr. Stinson testified that the borMaterial
Sources:
row material placed in the fills in
(a) Frnisting materials.-Unless
1964 was not tested for use as platotherwise called for on the plans or in
ing (Tr. 2056-57). He further the special provisions, the contractor
stated that he and Mr. Cowan did shall furnish all materials required for
some drilling when looking for plat- the performance of the contract work
ing but it was after the project was from sources of his choice, except as
shut down for the winter in 1964 provided in 6.1(b) below. All materials

*

f Claim I

(Tr. 2057).

Mr. Caldwell testified regarding
a number of tests conducted in 1964
(Tr. 269-71, 314) but did not testify
that the Government refused to approve material which met the specification for the A-4 group of soils.
Change Order No. 5, dated January 25, 1965, relaxed the requirement for A- borrow on page 4 of
the plans and provided that A-6
soils could also be used (Appeal
File, Volume II). This change was
initiated by Mr. Grant without a request from the appellant (Tr. 231112). No testimony

was presented

shall comply fully with the specifications
and the contractor shall satisfy himself
as to the kind and amount of work that
may be necessary in furnishing the
materials.

Decision
The Court of Claims,-in dealing
with provisions similar to those in
FP-61 set forth above, has delineated the rights and duties of the
parties to such an agreement in
W.R.B. Corporation v. United
States, 183 Ct. Cl. 409, .461 (1968):
In the first place, it was clearly the
responsibility of the plaintiff, under paragraph 1-7 of the contract specifications,
to locate and select the borrow areas. The
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defendant's personnel had no obligation
to the plaintiff in this respect, except to

statements misled the appellant.
However, we find no evidence to
act reasonably in the matter of approving
or disapproving borrow sites located and support a conclusion that the apselected by the plaintiff. When the con- pellant conducted sufficient tests in
the areas to be flooded to disprove
tracting officerresponded to the plaintiff's
request for assistance in October 1958 by the existence of A-4 material in
furnishing a map that showed a couple those areas. In this connection
we
of prospective borrow areas, the contractnote
that
appellant's
Superintending officer was rendering a gratuitous
courtesy to the plaintiff, rather than dis- ent Stinson testified that he and Mr.
charging a contractual obligation that
rested upon the defendant. The defendant
is not chargeable with a breach of contract in connection with an act which is
not required by the contract, which is
done for the benefit of the contractor,
and which is taken advantage of by the
contractor. B-W Construection Co. v.

Cowan did not drill for plating
until after the project was shut
'down for the winter in 1964 (Tr.
205*7)

4

The claim is therefore denied.

CZaiqn
J

United States, 97 Ct. Cl. 92, 122 (1942);

Vogt Brothers Mfg. Co. v. United States,
supra, 160 Ct. Cl. at page 697.

I Although the present claim is not
for breach of contract, the rights
and duties are similar. Since the
appellant has failed to produce any
evidence that the Government refused to approve material which
met the specifications for Case 2
borrow, we must conclude that the
Government acted reasonably.38
The appellant also introduced
testimony relating to statements
made by Mr. Grant -to Mr. Cowan
regarding the availability of A-A
material in bottom lands (Tr. 5863) which were to be flooded by the
reservoir in the winter of 1964-65,
apparently on the theory that such
33The appellants reliance upon the portion
of P-61 (Article 4.2 Changes) quoted in the
claim brief of June 28, 1968 at page 34 ("It
Is mutually agreed that it is inherent in the
nature of highway construction that some
-changes in the plans and specifications may
be necessary during the course of construction to adjust them to field conditions * *)
Is misplaced. See Appeal of John H. Moon
'Sons, IBCA-S15-12-69 (July 31, 1972), 79
I.D. 465, 497, 72-2 BCA par. 9601, at 44,876.

The appellant alleged that it encountered subsurface and latent
physical conditions in the Hazel
Wood cut that were unusual and
materially different from those indicated in the contract documents
and from a reasonable pre-bid investigation, and that these conditions materially altered the character and nature of the work and
34The following colloquy occurred during
the course of the examination of Mr. Grant
by appellant's counsel:
Q. When did you first tell the contractor
that the bottom land In the lake area that
would later be covered with water was not
suitable as A-A material?
A. I never told him because it would have
been erroneous.
Q. The material In the bottom of the lake
that was still dry at the time could have been
used for A-4 material?
A. In certain areas, yes, sir.
*

e

.

*

*

D

Q. Had the contractor been seeking to use
A-A material?
A. No, sir, he had not.
Q. Because he hadn't taken out any two
feet four inches?
A. He. had made no provision to use it.
As far as I am concerned he had not discussed
it with us, he had made no effort to get any
area ready for it (Tr. 155-56).
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changed the sequence of the appellant's work.
The pre-bid investigation on, behalf of the appellant was conducted
by Mr. Cowan who testified that he
looked at the Hazel Wood cut in
question although he did not walk
the entire center line (Tr. 50-55).
Hedid not see a spring there before
he started: grading (Tr. 86). Mr.
Caldwell testified regarding the
events that occurred after construction started which formed the basis
for the claim of changed conditions
(Tr. 416-31). Mr., Caldwell stated
that the -cut was started on July 22,
1964, and- excavation continued

there' until July 31, 1964. After
work in the cut had commenced, a
wet condition was encountered on
the high side of the hill and the
further the excavation proceeded,
the wetter it got (Tr. 418). The contractor was able to work in the cut
again on September 14, 15,16, 22
and. 24, 1964, but, performed no
other work in the cut during that
year (Tr. 418).
By letter of April 21, 1965, Mr.
Grant authorized placement of
2,244 linear feet of underdrain in
the out (Tr. 427-28; Appeal File,
Volume II). The underdrain was
completed with 'considerable difficulty, on August 19, 1965, and the
excavation in the cut was completed
on August 30, 1965 (Tr. 429).

Mr. Grant testified that he had
observed' a "muddy quagmire" in

the area of the Hazel Wood cut in
1960 before the center line of the
roadway was staked (Tr. 2321-22).
He also observed this muddy con-

369

dition, which was within the roadway, prism, five or six times during
the next three years. (Tr. 2322). He
described t.Ilheproblem as not a
spring, but a- seepage of -water over
an extended area (Tr. 2320).
Item 520(1) of the contract (Volume I, Appeal File) contains an
estimate of 3000 linear feet of
6-inch perforated concrete pipe underdrain for which the appellant
bid $2 per linear foot. Exhibit I to
the contracting officer's finding of

fact (Volume I, Appeal File)
shows'the total amount of underdrain placed by the appelant to be
2097.2 linear feet, with an additional 768.9linear feet placed by the
completition contractor, for a total
of 2866.1 linear feet of underdrain

for Project 3-0-7.'
Decision
While the category of changed
condition that appellant is claiming is not entirely clear, we have
considered the claim under both
categories of the clause. In Perini

Corporationv. United States, 180
(t. GI. 68, 778-80 (1967), it was

held that to qualify as a changed
condition, the unknown physical
condition must be one that could not
be reasonably anticipated by the
contractor from his study of the
contract documents, his inspection
of the site and his general experience as a contractor in the area.
Mr. Caldwell testified as to his
experience as a contractor in the
area .(Tr. 194-98). To a contractor
of his extensive experience, the estimate of 3000feet of underdrain to
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be placed on the project should have
been ample warning of a substantial drainage problem. Mr. Cowan's
testimony that he did not see a
spring, when he looked at the Hazel
Wood cut in his pre-bid inspection,
falls short of stating that there was
no water problem in the area, particularly in view of Mr. Grant's
testimony that the problem was not
a spring, but widespread seepage.
This Board has held that placement of substantially less under,drain on a project than was estimated in the bid schedule is almost
conclusive evidence that conditions
were better than anticipated.35 In
the present case, the fact that the
appellant placed only.2097.2 Iinear
feet of underdrain in the Hazel
Wood cut and that a total of 2866.1
feet was placed on the entire project
is evidence that conditions actually
encountered were approximately
what had been anticipated when the
contract was awarded. We are not
persuaded by the appellant's evidence that a reasonable study of the
contract documents and an adequate
inspection of the site would not have
alerted the contractor to the existence of conditions substantially
similar to those forming the basis
of the present claim. We find that
the appellant could not reasonably
have anticipated a sequence of work
unimpeded by placement of underdrain and that conditions were not
changed when it became necessary
to place such underdrain in an
onstruction Corp., IBCA NO.
SService
678-10-67 (January 12, 1970), 70-1 BCA
par. 8068.
V

INTERIOR
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amount less than that estimated in
the contract.
The claim is therefore denied.

Claim K
The appellant alleged that the
Government failed to provide and
allow detours for county crossroads
at Stations

242, 179 and 19 + 10,

thus requiring the appellant to perform extra work.
Page D-1, Special Provisions of
the Contract, provides as follows:
Section 4.-Scope of Work. 4.3 is
amended and supplemented as follows:
The parkway will be closed to public traffic. The construction and later obliteration of detour roads will be paid for at

the contract unit prices for the pay items
involved.

FP-61, Article 4.3 states the follow-

ing:
4.3 Construction and Maintenance of
Detours. Any existing road, while undergoing improvement, shall be kept open to
traffic by the contractor, provided that
when approved by the engineer or indicated on the plans or in the special provisions the contractor May bypass traffic
over a detour. The contractor shall keep

the entire length of road under contract
or the detour, as the case may be, continuously in such condition that traffic will be
adequately accommodated during the entire contract period. The contractor shall
provide and maintain in safe condition
temporary approaches and crossings and
shall keep- open and safely passable intersections with trails, roads, and highways; provided, however, that snow
removal will not be required of the contractor for accommodation of traffic. The

,*

contractor shall bear all the expense of
constructing and maintaining such roads,
detours, approaches, intersections, and

any accessory features without direct
compensation,

low.

save

lag provided

be-
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On pages 10, 16 and 17 of the
plans, relocations of the county
roads in question are shown, together with a note on each of the
existing county roads which states:

fore grading could proceed, some
preparation had to be made to pump
out the water and give the area time
to dry (Tr. 946).
Mr. Caldwell testified that he first
discussed
the problem of detours
Existing County Road to be obliterated
after"l completion of Box Bridge.
with Mr. Grant in June 1964 (Tr.
The only temporary detour 406-07). Although he was denied
shown on the plans (page 9) is not permission to build detours, he did
not submit a written request for apinvolved in this claim.
Mr. Caldwell testified that failure proval of the detours (Tr. 651). At
of the Government to approve de- the hearing, Mr. Caldwell drew
tours at the three stations indicated sketches of the detours he would
was one of the major delays on the have built at Stations 19+10 and
job (Tr. 339). The cut at Station 236 236 if he had been granted permiscould not be completed while the ex- sion (Govt. Exhibits I and J; Tr.
isting county road remained in 1301-02).
Mr. Grant stated that he replace (Tr. 343). The bridge for the
relocation at Station 242 was com- ceived no request for a detour (Tr.
pleted on May 16, 1964 (Tr. 341). 2216) but if the request for the deThe fill at Station 179 could not be tours shown in Mr. Caldwell's
completed while the county road re- sketches had been presented to him,
mained (Tr. 348-50). The structure he would not have granted permisfor the relocation of this road was siOll to build them, since he concompleted on May 9,1964 (Tr. 350). sidered the sketches showed soluMr. Caldwell attached less impor- tions that were not feasible from an
tance to the problems encountered at engineering standpoint or were danthe fill at Station 19+ 10. In view of gerous (Tr. 2217-30).
previous delays there was very little
Mr. Grant stated that the situadelay or damage there (Tr. 409-10). tion at the county road at Station
Mr. Caldwell stated that the re- 179 did not require a detour since
located crossroad at Station 242 the appellant was allowed to build
was completed on September 8,1965 a ramp as high as he built his fill
and all three relocated crossroads in 1964 in order to maintain traffic
were finished before the winter sea- and the relocated road was graded
son. He also stated that his subcon- and traffic turned on it in 1965 betractor for concrete worked ahead of fore any further work was done on
the grading operation, excavated the fill (Tr. 2216). The appellant
for bridges, and created a situation would probably have been allowed
where water would accumulate un- to increase the height of the ramp if
less a drainage ditch were cut. Be- the fill had been built higher but the
matter wasn't even discussed (Tr.
81On Sheet 10 of the plans the word "upon"
is used in lieu of the word "after."

2216-17, 2229).
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Mr. Grant testified that the purpose of including relocations of the
county crossroads in the design of
the parkway was to permit traffic
to be maintained during construction (Tr. 2218-19).
lHe stated the normal sequence of
operations would have been to
grade the county road first, then
build the bridge (Tr. 2219-22,
2235). At Station 242, the bridge
subcontractor dug a hole and built
the bridge before the county road
was graded. No drainage was provided and water and mud accumulated to a depth of about a foot inside the box bridge (Tr. 2233). The
drainage which was provided in
1965' to enable completion of the
county road could have been accomplished as easily in 1964, according
to Mr.'Grant (Tr. 2234). ih. Grant
averred that no effort was made to
finish' the county roads in 1964,
which he attributed to poor planning (Tr. 2219-22).
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roads, as well as the box bridges,
must be completed before obliteration of the existing county roads.
Supporting this view is the fact
that the plans make no provision
for temporary detours at those
locations.
The Government was entitled to
have the'relocations of the county
roads built to maintain traffic without the necessity for the additional
expense of temporary detours to
serve the same purpose. The burden
was on the appellant to show suffi-

cient reason for deviating from'the
method of construction aparen ly
contemplated by the contract as well
as by the normal sequence of construction. Both Mr. Caidwell and
Mr. Grant agreed that the construction of the; bridge at Station 242
ahead of the grading: operation,
without providing drainage in the
area, caused a condition which
interfered with construction. Such
a condition is clearly not attributable to the Government since the
Deci8ion
sequence of operations was under
It'is axiomatic that a contract the control of the appellant.,
With respect to' the situation at
should be considered as a whole,
Station
179, the appellant's conduct
with all parts of the contract being
was
not
consistent''with the asserinterpreted together.3 7 When, the
tion
that
this was a major problem.
requirement in FP-61, Section 4.3
The
appellant
did not 'submit a
that existing roads shall be kept
written
request
for
a detour and the
open, and passable is read in conrecord reveals no attempt to reverse
junction with the notes on pages 10,
-16,and 17 of the plans that existing the alleged oral refusal of permiscounty roads are to be. obliterated sion for a detour at that location. In
after completion of the box bridges, view of Mr. Grant's testimony that
the only conclusion warranted ap- a detour was not necessary and'that
pears to be that the relocated county a ramp would have been allowed as
high as the appellant cared to con5
7 Lane Co., Inc. V. United States, 193 Ct. Cl.
struct the fill, it appears that there
203 (1970).
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was no delay attributable to the denying permission to use the
scrapers (Tr. 900).
Government at Station 179.
According to the unrefuted testiMr. Grant testified that from
mony of Mr. Grant, the appellant years of experience he had found
did not produce a feasible proposal that there is considerable spillage
for a detour in Exhibit J. We con- from scrapers, particularly with wet
clude that the most feasible method material such as that from the
of proceeding at. Station 19+10 lagoon pit, and not just within a
would have been for the appellant short distance of loading. In addito construct the relocated county tion,' Mr. Grant expressed the view
road in accordance with the plans. that the bouncing impact of the
AWefind that the appellant has heavily loaded scrapers would cause
not sustained its burden of proof hidden damage to materials under
the one foot topping layer (Tr.
with respect to this claim.
2335).
The claim is therefore denied.

Decision
Claim L

We note that it was the absence
of
trucks on the project which
The appellant alleges that during
caused
the appellant to seek to use
the period July 11 to July 27, 1966,
scrapers
for hauling the plating.
when no trucks were available on
The
decision
to deny permission to
the- project, it was not allowed to
use
scrapers.
to
haul plating matesubstitute scrapers for hauling platrial
over
topping
material already
ing material over the topping alin
place
appears.
to
have been based
ready in place from Station 242 to
on
substantial
considerations
for
285, thereby causing extra work for
protection
of
the
roadway.
which it is entitled to an equitable
Accordingly, the claim is denied.
adjustment.
t Mr. Caldwell testified that trucks
Claim M
were absent from the project from
June 15 to July 26, 1966, due to a
The appellant alleged that it pertruck driver's strike (Tr. 895). Alformed roadside, cleanup for which
though he had not planned to use
it was not paid as provided in the
scrapers to haul plating material unit price schedule of the contract.
from the lagoon borrow pit at StaPay Item No. 112(1) of the contion 215,'he did plan to use scrapers
tract
sets forth an estimated quanbeginning on July 11, 1966,but was
tity
of
50 acres of roadside cleanup
told he couldn't do so by Mr. Allen
at $40 per acre.
(Tr. 896). Mr. Caldwell stated that'
Mr. Caldwell testified that he
there is no spillage of material out
the figures set forth on
compiled
of the scraper or off its tires after
100 feet from the point where it is
s See Mr. Grant's letter of July 18, 1966
loaded and he saw no reason for (Appeal File, Volume II).
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page 45 of the claim brief of
June 28, 1968 (Volume II, Appeal
File) which showed his estimate
that roadside cleanup for 30.44acres
-was95 percent complete at the time
of termination of the contract (Tr.
881-82). He stated that the figures
were compiled mostly from memory
and if he had any doubt, he put it
down in the belief that the engineers
would have records to show if he
was wrong (Tr. 881).
Mr. Grant testified that the project diaries (Government Exhibit
JJJ) show six days when some type
of roadside cleaning took place (Tr.
2339). The dates were September 15,
16 and 17, 1965, and April 8, 9 and
12, 1966. Mr. Grant conceded that
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acres involved or the degree of completion of the roadside cleanup for
those areas.
In view of the nature of the work,
it does not appear that roadside
cleanup is dependent on any other
construction operation. We therefore find that no extension of time
is warranted for the time spent in
roadside cleanup and that the
amount of compensation to be allowed rests solely upon the number of acres cleaned up and the degree of completion accomplished.
The claim is allowed to the extent indicated.

Clai' N

The appellant alleged that the
the appellant possibly did some average haul of material from borpicking up of the larger debris (Tr. row pits increased from its original
2340).
estimate of 1,195 feet to an actual
Mr. Allen testified that he found average haul of 4,680feet.'9 The aponly two days when what he would pellant attributed this increase to
consider roadside cleanup occurred, the Government's refusal to apon May 18 and 19, 1965 (Tr. 2808- prove bottom land pits for Case 2
09).
borrow, the unexpected amount of
Decision
undercut directed to be performed,
Examination of the project the unexpected unavailability of the
diaries kept by Mr. Allen discloses Hazel Wood property as a source
that cleanup designated variously 'as of A-2 material and the Governminor, miscellaneous, or cleaning up ment's requirement that material in
debris took place on the dates noted the cut at Station 65 be hauled toby Mr. Grant. Roadside cleanup oc- ward the available borrow pit.
Mr. Caldwell testified- that the
curred on May 18 and 19, 1965 as
borrow
on this project had a pay
Mr. Allen stated.
item
only
for the yardage used and
We find that roadside cleanup ocit
was
necessary
for a bidder to decurred to some extent on the six days
termine
an
average
haul in order to
noted by Mr. Grant and the two
establish
a
price
for
the borrow
days noted by Mr. Allen, as shown
(Tr.
801-02).
The
borrow
primarily
by Mr. Allen's project diaries. The
incomplete nature of the record pre39 Appeal File, Volume II, Claim Brief of
cludes a finding as to the number of June 28, 1968, p. 46.
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in question is the Case 2 borrow
shown on the bid sheet as involving 330,000 yards (Tr. 802.). Mr.
Caldwell stated that he did not keep
his original calculations, but he reworked his calculations and obtained a figure-of 1195 feet for the
average haul for borrow (Tr. 802).
Mr. Caldwell offered appellant's
Exhibits, 20 and 21 in support of his
computation, although he stated
that Mr. Pugh prepared the exhibits
and did some of the calculations under his direction. The computations
were made in the spring of 1968
(Tr. 810-12). Mr. Caldwell stated
that the increased-average haul occurred from August 11, 1965
through the default date, March 1,
1967 (Tr. 835-36). He testified earlier that he based his bid for A-2
topping material on a quotation
from Mr. John H. Moon who offered
to deliver the material to the site for
$1.15 per cubic yard and his bid of
$1.25 per cubic yard included ten
cents per yard to place the material
on the road (Tr. 221).
Mr. Grant testified that he did
not refuse to approve a bottom land
pit or any other pit if the material
met the specifications.He stated that
the appellant could have placed
common borrow or the specifiedA-4
borrow at any time the road was
ready to receive it and if the appellant could make arrangements
for material meeting the specifications for borrow (Tr. 2342).

Decision
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ermnent to approve bottom land
pits for borrow, is governed by our
finding under Claim that the appellant failed to prove that the Government refused to approve borrow
which met the specifications (Pages
46 and 47, supra).

The allegation of an unexpected
amount of undercut directed to be
performed is apparently based on
excavation for the 2 foot 4 inch layer
of plating which Mr. Caldwell referred to as undercut throughout
the hearing. However, in view of the
cross section on page 4 of the plans
(Volume I, Appeal File) which
shows the 2 foot 4 inch layer, we

find that such excavation, whether
described as undercut or otherwise;
is not unexpected but typical.
Whether or not the Hazel Wood
property was available as a source
of A-2 material is irrelevant in view
of Mr. Caldwell's testimony at Tr.
221 that his bid for A-2 material
was actually
source.

based

on

another

The provisions of section 1021.3(e), FP-61 are clear and unambiguous in placing the responsibility
for selecting borrow pits for Case
2 borrow on the contractor and in
providing that the contractor shall
bear the expense of handling, hauling and placing the material. Mr.
Caldwell acknowledged this contractual provision when he testified
that borrow is paid for only by the
yard (Tr. 801) but he advanced no
contractual basis for avoiding the
effect of such provision. Section 105-

This claim, insofar as it relates 1.1, FP-61, specifically excludes
to the alleged refusal of the Gov- Case 2 Borrow from payment for
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overhaul as contained in Pay. Item
No. 105 (1)

40

We find no basis in the record for
concluding that the appellant is entitled to additional compensation
for whatever increase in average
haul occurred over what may have
been anticipated.
*Accordingly, the claim is denied.

Claim 0
Claim 0 was withdrawn by the
appellant (Tr. 2196).

ClaimP
The appellant alleged that the
Government unreasonably delayed
approval of its concrete subcontractor, for which it is entitled to an
equitable adjustment of one day of
contract time.
The project diary maintained by
Mr. Grant discloses that appellant
moved one bulldozer to the bridge
site at Station 202+50 on October 24, 1963 and began clearing the
site. The proposed concrete subcontractor moved some concrete forms
and a dragline to that station on the
same date but did no work. Exavation for the bridge by the proposed subcontractor began on
October 25, 1963 (Government Ex-

hibit JJJ).

Mr. Caldwell's letter dated October 19, 1963, requesting approval
of the concrete subcontractor was
stamped as received by the Bureau
of Public Roads on October 28, 1963
(Government's Exhibit C). The
letter approving the subcontractor,
40Appeal rile, Volume I, the Contract.

[80IDi:

was dated October 29,1963 (Appeal
File, Volume II).
On this record, we find that the
concrete subcontractor was not delayed by the fact that the letter of
approval was sent on October 29,
1963,since the clearing work in the
area in question had not been completed when the concrete subcontractor moved some equipment on
the job site on October 24, 1963.
Moreover, the appellant failed to
submit a timely written request
for approval 4 of the proposed
subcontract.
.
The claim is denied.
Claim

D

The appellant alleged that a strike
of truck drivers occurred in June
and July of 1966,which was beyond
its control and without its fault or
negligence, and for which it is entitled to a time extension of twentysix days.
Mr. Caldwell testified' that he
made an agreement with ir. Huey
Stockstill to haul borrow material,
under which Mr. Stockstill and his
truck drivers were to be placed on
the appellant's payroll' but Mr.
Stockstill would use his own equipment (Tr. 883). It was Mr. Cald4' Although the
preconstruction conference
was held on October 1, 1963,, the appellant's
written request to approve John H. Moon &
Sons as a subcontractor was not submitted
until October 19, 1963 (i.e., some. 8 days
later). Action by the Government within one
day of the receipt of the written request on
October 28, 1963, corroborates the Government's statement at the preconstruction conference that an investigation of Moon would
not be necessary. See page 47, of claim. brief
of June 28, 1968: (Appeal File, Volume I).

H.

W.
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well's opinion that because of difficulties related to the availability
of borrow and the wetness of the
pits, Mr. Stockstill was not taking
in enough money to finance his operation (Tr. 883-86). None of the
trucks and drivers showed up for
work on June 15, 1966 (Tr. 886-87).
When Mr. Caldwell inquired about
the reason, he was told that the
drivers were not getting enough
time and they were going to other
work (Tr. 887). Mr. Caldwell stated
that he "threatened him (Mr. Stockstill) pretty heavy" and five of the
six drivers returned to work and remained until June 22, 1966, when
they stopped work for about two
hours, complaining of dusty conditions (Tr. 888). Mr. Caldwell stated
he did not believe the drivers struck
because of the dusty conditions but
rather they were looking for an excuse to leave (Tr. 888-89). Mr.
Caldwell did not testify as to the
date when Mr. Stockstill's trucks
and drivers finally left the job, but
he stated that he was able to make
other arrangements and get trucks
back on the job' by July 26, 1966
(Tr. 895).
Decision
The well-established definition of
a strike is that it is a combined effort on the part of a body of workmen, to 'enforce a demand on their

employer by stopping work in a
body and refusing to return to work
until' the demand is met. National

Labor Relations Board v. Illinois
Bell Tel. Co., 189 F.2d 124 (7th Cir.
1951). Conversely, it is not a strike
if employees quit, work collectively
without any intention to return to
the employment, whatever their motivating reason for so doing may
have been.42

-

In the present case, the truck
drivers advised they were going to

other workafter their initial failure
to appear on the job. Their return
under duress and their subsequent

departure after complaining: of
dusty conditions are regarded as action taken in furtherance of: their
intention announced earlier to go to
other employment.
Based upon the evidence of record, we find that no strike existed;
nor is there anything in the record
to indicate that the case presented
can otherwise be regarded as constituting

an excusable cause of de-

lay. The situation confronting the
appellant between June 15 and July
26, 1966,was simply that he was unable to retain or replace the truck
drivers and trucks required for the
performance of the contract work.
The rule is well established, however, that'the contractor's bid is an
unqualified representation that the
contractor has the supervision, personnel, equipment, skill and ability
to do the contract work.4 3 The con{2 See Deshler Broom Faotory v. Kinney, 2
Nw. 2d 332, 334 (Neb. 1942).
43American Ligurian Co., Ine., IBCA-492-465 (January 21, 1966), 73 I.D. 15, 22, 66-1
BCA par. 5326, at 25,028.
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tractor's responsibility in these respects is a continuing one.4 4
The claim is therefore denied.
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fifteen foot area adjacent to the airport road and that access roads
nearby were fine-graded during the
period in question (Tr. 2833-37).

ClainmR
Decision
The appellant alleged that it enExamination of the project
countered a telephone cable under
the access connection to the airport diaries (Government's Exhibit
road which;was not anticipated and JJJ) discloses that the appellant
which was not shown in the contract was performing other grading operdocuments! or plans. Appellant re- ations during the period in question
quested an extension of twelve con- on the days when the weather and
tract days for the period June 17, ground conditions permitted. Based
1966 to July 2, 1966, when it was upon the testimony narrated above
unable to proceed with what it has and the information contained in
described as controlling items of the project diaries, we find that the
appellant has failed to show that the
work. 4 5
Mr. Caldwell testified that the restriction of its operations in the
unexpected encountering of the tele- area of the telephone cable had any
phone cable meant that for a dis- effect on the overall progress of the
tance of 200 to 250 feet beside the job.
The request for an extension of
pavement of the airport road work
could not proceed as planned (Tr. time is therefore denied.
914-16). Mr. Caldwell's testimony
Clcairn2S(1)
did not indicate that operations in
any other area were delayed- (Tr.
The appellant alleged that due to
913-18) and he stated that the delay the Government's unreasonable reinvolving relocation of the tele- quirements and restrictions, interphone cable overlapped the delay ference in the progress of the work,
caused by the absence of truck wrongful control of the progress of
drivers (Tr. 916; Claim Q, supra). the work and the extra work reMr. Allen testified that the relo- quired to be performed, it is entitled
cation of the cable limited the ap- to an equitable adjustment of 261
pellant's operation only in a ten to days.
This claim is essentially a combiDuralab Equipsaent orporation, GSBCA nation of claims A through R, exNo. 412-R (July 10, 1972), 72-2 BA par.
9571, at 44,591 (* * * It is not the Govern- panded and illustrated by a critical
ment's burden to prove that Appellant was
path chart (Appellant's Exhibit No.
able to foresee a continuing labor problem
with draftsmen. As our initial decision clearly
spelled out, it was Appellant's responsibility,
when it submitted its bid on the project, to
see to it that it would have adequate staffing
to do the required work.")
45Appeal File, Volume II, Claim Brief of
June 28, 1968, pp: 50-51.

25) to show a relationship between

the various claims. Mr. Caldwell
testified that the critical path chart
was prepared in the fall of 1967
from his memory and what few
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notes and markings he had made on
the plans and from conversations
that he could recall as to what he
generally planned to do (Tr. 957).
Mr. Caldwell stated that generally
the critically path chart represented his thinking at the time of
bidding, but not in every case since
he did not know how to make such a
chart at that tuie (Tr. 959-60). He
further stated that the critical path
chart "assumes that the contractor
is solid gold, that he is doing exactly
what he is supposed to do" (Tr.
1007-08).
0
The request for an extension of
contract time is based on the
Government charging time against
the contract on days when no work
was performed on critical path
items (Tr. 1000-05). Mr. Caldwell
alleged that in section one of the
critical path chart (Appellant's Exhibit 26) the Government charged
171 contract days from February 4,

Mr. Banks testified that a critical
path is of no value unless it is prepared beforehand and an honest effort is made to follow it during construction and unless provisions are
made to get back on the critical path
when operations have fallen behind
schedule (Tr. 1837-38). Mr. Banks
pointed out that the plan of operation submitted by Mr. Caldwell on

are entitled to ask for an increase. In

1840).

November 11, 1963, was not a criti-

cal path plan and was stated in th'e
most general terms (Tr. 1837). The

primary considerationin preparing

a critical path chart is to determine
the sequence of activities for each
activity that is dependent on some
previous activity, but Mr. Banks
stated that there were numerous occasions in the appellant's critical
path charts where there was no indication that the proper sequence,
had been considered (Tr. 1837). For
example, Mr. Banks noted that the
appellant's critical path charts
showed
the beginning of fills to be
1964 through August 31, 1964, while
dependent
on the completion of
only 27 days were actually worked
bridge
or
culvert structures, whereas
on critical path items (Tr. 1000-01).
In explaining why this request most of the fills could be placed as
started on February 4, 1964, Mr. the structures were built (Tr. 183839). Mr. Banks was unable to check
Caldwell testified as follows:
Mr. Caldwell's assumptions on
Thats the first time-the first point in which the critical path chart was
the job that we felt like-it happens to be
based (Appellant's Exhibit 32) due
the completion date of the structure at
89, and that was our first critical item. to insufficient information as to the
We feel like that's the first place that we
basis for the assumptions (Tr.
other words, time charged under structure at 78 and the time before it was
started, we feel like we could have started
it sooner or we could have completed it a
little sooner. So, we didn't feel like any
of the Government's claims were effective
during that period. (Tr. 1005.)
508-212-73

6

Decision
We are not prepared to accept Mr.
Caldwell's assumption that the contractor was "solid gold" and was
doing exactly what he was supposed
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to do. Mr. Stinson testified that no
fine grading was performed. in 1964
and that no drilling for A-A borrow
material was performed until after
the winter shutdown in 1964 (Tr.
205647), which was too late to obtain material from the bottom lands
flooded before the beginning of construction in 1965.Mr. Giles testified
that he did not have enough equipment to do the job and he requested
Mr. Caldwell to furnish more equipment in 1965 so that the project
could be completed on time, but was
told that the appellant's equipment
was in use on other projects and not
available at that time (Tr. 299697). Such testimony on the part of
two men who were employed in supervisory capacities by the appellant tends to negate Mr. Caldwell's
assumption that the contractor was
"solid gold" and was doing exactly
what he was supposed to do.
Mr.Caldwell's testimony concerning his "feeling" that the Government's time computation was not effective after February 4, 1964, affords no factual basis for a conclusion that contract time should be
charged for critical path working
days rather than for calendar days
* as set forth in the contract.46 We
find that the appellant has not sustained the burden of proving that a

critical path chart compiledafter
termination of appellant's contract
consitutes a proper basis for computation of contract time.
In-determining the equitable adjustment of contract time to which
V)FP-61,Section 8.6, Contract Time and
Section 8.7, Suspension of Work.

[ 80 LD.

the appellant is entitled, the contracting officer will be governed by
our finding of liability on the part
of the Govermnent with respect to
Claims A, B, C and E, supra.

Claim S(2)
This claim is an expression of the
total claim for an equitable adjustment in terms of dollars. The hearing was limited to the issue of liability, with the issue of quantum reserved by agreement of the- parties.
Consequently, no finding as to this
claim is appropriate and none is
made.

Termination of Contract
The appellant also alleged that its
right to proceed was wrongfully
terminated by the Government. In
addition, the appellant denied any
responsibility for excess costs and
contested the propriety of the liquidated damages assessed by the
Government for delayed performance. Based upon the position so
taken, the appellent asked that it be
paid immediately the amount of the
earnings retained ($145,472.36)'and
the amount allowed in the contracting officer's decision in Claim E
($2,607).

We note that the basis for termination for default` of the appellant's right to proceed with the contract work was the finding by the
contracting officerthat the appellant
had failed to prosecute the, work
with such diligence as to insure completion within the tine authorized
47Appeal Bile, VolumqeI, letter of March 1
1967.
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by the contract. The letter stated
that the contract work was 63%y
complete and the contract time was
-overrun by four days as of Janu.ary 15, 1967.

titled under the guidelines established in this opinion. We therefore
also defer any decision with respect
to the Government's claim for excess costs and liquidated damages.

The allowance of contract time
*forthe liability found to be present
SUMMARY
with respect to Claims A, B, C and
1. To the extent indicated in the
E above will necessarily extend the
completion date beyond the date opinion, the Board has found for
,contemplated at the time of the the appellant on the question of liability with respect to, Claims A, B,
notice of termination for default.
While there is a serious question C, E, and M.
2. The equitable adjustment in
As to whether the time, extension to
which the appellant may be entitled time or money to which the appelby reason of the findings made lant is entitled under the guidelines
herein as to liability,4 8 we cannot established in the opinion, supra,
exclude the possibility that, the shall be determined 'by the contractproof offered by the appellant may ing officer on the basis of the eviconvincethe contracting officerthat dence of record or such additional
the termination for default was im- evidence as the contracting officer
proper. iAccordingly, we defer our shall request or the appellant shall
decision on the question of the pro- submit within ninety days of the
priety of the default termination date of receipt of this opinion by
pending a determination by the appellant, or such additional time
contracting officerof the.time exten- as shall be mutually agreed upon.
3. In the absence of mutual agree1
sion to which the appellant is enment as to particular claim items,
48We note, for example, that if the time
the contracting officer shall make
extension figures used in the claim brief of
June 28. 1968 (Appeal File, Volume II), were
findings of fact as to the equitable
to be accepted as determinative of the maxiadjustments to which the appellant
nim extension in time to which the appellant -is entitled by reason of the claim items
is entitled by reason of this opinion
for which liability was found to exist (Excludfrom which a further appeal may
ing Claim M for which no time extension was
granted) the total entitlement for time ex- be taken to the Board.
tension would amonnt to only 71 days even
4. No final determination has
if no adjustment were to be made for the
fact that total liability was not found to be been made as to the propriety of
present. We also note, however, that with
respet to.Claim
the Government conceded terminating 'the contractor's right
at the hearing that the contractor was ento proceed for default or as to the
titled to drying and processing costs on 15,140
appellant's liabiilty for the excess
square yards over'land above the 23,700 square
yards for which compensation was found to
costs claimed by the Governent
be due 'by the contracting officer (i.e., an
pending the contracting officer'sdeincrease of 63 )and
that in.':a number of
instances the Government allowed more square
termination of the additional time
yards for drying and processing in the cuts
to which the appellant is entitled by
than the appellant had claimed.
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reason of the Board's findings,

supra.
5. Except

ex-

as hereinbefore

pressly granted,
denied.

the

appeal is

WE CONCUR:

tion of Mandatory Safety Standards:
Publication
Where a proposed modification is
amended subsequent to publication in the
the-provisions of section 301(c) of the
Act requires republication of. the new
proposal.

Federal Coal Mine Health and Safety

F. McGRAW, Cha

SHERMAN

[80 .D.

Federal Register, strict compliancewith

G. IIERBERTPACKWOOD,Membe'r.

WimUA

OF THE' INTERIOR

P. KixBAiL,

an.,

Member.

Act of. 1969: Modification of Applica-

tion of Mandatory Safety Standards:
Stipulations
A stipulation of facts and conditions ar-

GATEWAY COAL COMPANY

rived at after extensive consultation and
study by technical experts of the patties,
in the absence of objection, and with

agreement of the Bureau. that the pro-

2 IBMA 107

Decided May 30, 1973
Appeal by Gateway Coal Company
from a decision by Administrative Law
Judge M. P. Littlefield (formerly
"Hearing Examiner") denying a petition for modification of application of
mandatory automatic fire detection and
suppression safety standards in section 311 of the Federal

Coal Mine

Health and Safety Act of 1969 and
implementing regulations.
Reversed and modification granted
in part.
Federal Coal Mine Health and Safety
Act of 1969: Modification of Application of Mandatory Safety Standards:
Waiver of Participation
Where a party has had actual notice of
all proceedings relating to a petition for
modification of a mandatory safety standard and elects not to participate, he shall
be deemed to have waived any objection
to the petition.

Federal Coal Mine Health and Safety
Act of 1969: Modification of Applica-

posal!will guarantee no less than the same
measure of protection as the mandatory
standards, shall be sufficient to support
a grant of a modification of the application of mandatory standards.

APPEARANCES: Daniel R. Minnick,
Esquire, for appellant, Gateway Coal
Company; Robert W. Long, Associate
Solicitor, J. Philip Smith, Assistant.
Solicitor, I. Avrum Fingeret and Bernard M. Bordenick, Trial Attorneys,
for appellee,

U.S. Bureau

of Mines.

OPINION BY THE BOARD
INTERIOR BOARD OF MINE
OPERATIONS APPEALS
Factzal and Procedural
Background
Gateway Coal Company, (Gateway) has appealed a decision by the
Administrative Law Judge denying
Gateway's petition for modification
of the application of certain mandatory fire safety standards to Gateway Mine. Specifically, Gateway
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requests modification of the application of sections 311(f) and 311(g)
of the Federal Coal Mine Health
and Safety Act of 1969 (the Act)'
and the regulations prescribed in

sections311(a),4 (f),and (g) of the
Act, 30 CFIR75.1100-1(f), 30 CFR
75.1101-1 through 75.1101-22, and
30 CFR 75.1103-1. The amended
petition applied to the entire belt30 CFR 75.1100-1 (f), 75.1101-1 conveyor system in Gateway Mine.
through 75.1101-22, and 75.1103-1.v The alternative proposed by GateThese standards all relate to auto- way to the mandatory standards was
matic fire detection or suppression the fire suppression and prevention
system then installed in the mine.
in underground coal mines.
A full evidentiary hearing was
Gateway originally filed a petition in May 1970 and requested held and on October 15, 1971, the
modification of the application of Administrative Law Judge issued
30 CFR 75.1100-2(b), which then a decision denying Gateway's petirequired 150 feet of rubber-lined tion. The Judge's decision was apfirehose

at each

firehose

outlet

pealed to this Board in November

1971, and an oral argLment was
held. At the oral argument, the
parties agreed to attempt to reach
a stipulated settlement of the case,
the Act, on October 21, 1970. No and the Board for that reason held
comments were received as a result the case in abeyance.5 Counsel and
of such publication. On Decem- the technical experts for the parties
ber 10, 1970, Gateway amended its met over the next ten months and,
along a belt conveyor entry.3 35F.R.
5247. Notice of the petition was
published in the Federal Register in
compliance with section 301(c) of

petition to include a request for

on- September

modification of the application of

posed stipulation with the Board.
The Board, finding the stipulation
incomplete and unclear, informally
met with the parties and suggested
that the stipulation be redrafted.
On January 12, 1973,a revised stipulation was filed..

1
P.L. 91-1?3, 83 Stat. 742-804, 30 U.S.C.
§ 801-960 (1970).

2 Gateway's request as to the mandatory
standards which require installation of automatic fire sensors is limited to section 311 (g)
of the Act and 30 CR 75.1103-1. On February 12, 1973, additional sub-parts to this
section became effective, which prescribe the
components and standards of performance required for the automatic sensors. 37 F.R.
16545. The modification that is granted for
30 CFR 75.1103-1 includes modification of
the application on these new sub-parts,
75.1103-2 through 75.1103-10.
'This section has been amended since the
petition was originally filed so that 500 feet
,of hose is now required. In fact, several of the
regulations involved in this proceeding have
gone through changes since the case began.
The modification granted herein by the Board
pertains to the mandatory safety standards
in effect at the time of the Board's order
-herein.

8, 1972, filed a pro-

4 Section 311 (a) is the broad general statutory provision relating to fire protection. The
request for modification of this section has
been abandoned by Gateway, and in light of
our grant of modification of more specific
sections of the Act and related mandatory
standards, we do not believe a modification
of this general section is appropriate and no
further reference thereto will be made.
The Board did decide a consolidated crossappeal filed by the Bureau involving an application for review of notices of violation issued
for Gateway Mine while the petition for
modification was pending. Gateway Coal Company, 1 IBMA 82, 79 I.D. 102 (1972).
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By virtue of the present stipula-tion, Gateway has limited its request for modification to the belt
drives on the main and secondary
belts., It has, agreed to maintain the
present firefighting system, to install hoses meeting the length and
flow requirements in the regulations, to station a man at any belt
drive when the television camera,
which normally monitors the drive,
is not operative, and to install automatic fire-suppression devices at the
butt belt drives.6
On January 13, 19.73,the Bureau
in reply to Gateway's specific request for relief restated its agreeiment: to the modification of the
application of all of the above mandatory standards Except 30 CFR
75.1100-1(f). Therefore, the parties' sole disagreement is whether
Gateway may install, in areas where
water pressure is in excess of 150
p.s.i., firehoses with less than the
hose-bursting ratio required by 30
OFR 75.1100-1(f).
Since notice of Gateway's original
petition for modification was published in the Federal: egister on
October 21, 1970,both the Gateway
request and the pertinent regulations have been amended. Following the filing of the revised stipulation of the parties the Board concluded that strict compliance with
the provisions of section 301(c) of
the Act required republication in
the Federca Register of the Gateway proposal as amended. On
: Gateway has withdrawn the petition in
relation to the butt belts, and consequently
has agreed to comply with the fire-suppression

standards for the butt belts.

OF THE

INTERIOR

[80 ID.

March 1, 1973,there was published
in the FederalRegisternotice of the
amended petition together with the
stipulation filed by the parties on
January 12, 1973, 38 F.R. 5485. The

notice provided that parties interested in Gateway Coal Company's
amended petition and the stipulation, should file comments or request
a hearing within 30 days of publication. The notice -further stated that
in the absence of objection or necessity for further hearing the Board
proposed to render its decision
based upon consideration of the
stipulation and the record in the
proceeding. The only comment,filed
with the Board as' a result of this
publication was from the United
of
America
Mine Workers
(UMWA).; the representative of the
miners.
On April 2, 1973, the UMWA,
pursuant to this notice and section
4.552 of the regulations filed an opposition to the. amended petition of
Gateway. UMWA alleged generally
that the Gateway proposal does not
meet the specific provisions of section 301(c) of the Act and "demands strict proof as to the condition and operation of thej mine here
involved ** * and as to the reasons
for the proposed modification of or
exception from the mandatory
safety standards" and requested a
public hearing on the matter pursuant to the provisions of section 301
(c) of the Act. Both Gateway and
the Bureau of Mines filed replies to
the opposition of UMWA. Gateway
and the Bureau allege that UMWA
at this late stage in the proceeding

3821 I:
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has waived its right to request any
further evidentiary hearing on this
matter. In support of their opposition they point out that UMWA
has been served with all pleadings
and documents, in this proceeding
(including the original and final
stipulations of the parties) and has
had actual notice of all proceedings
before the Hearings Division and
this Board. UMWA's only response
in the entire proceeding was an answer filed in the proceeding in October 19,70.UMWA failed to appear
at any of the hearing sessions;
failed to send representatives to conferences held for the purpose of discussing the requested modification;
and- failed to submit either comments or objections to the proposed
stipulation. The Bureau points out
that the purpose of the Federal Begister publication is to give notice
to "other interested parties" to enable them to comment' or participate. It is further urged that since
T1TfWAhas had actual notice of all
proceedings and had the opportunity, to actively participate in all
phases of the case, it cannot now be
heard to request that the entire proceeding be reopened for a new hearing. Gateway observes that UMAA
has raised no' objection to any specific stipulated fact or made any
specific comments on the proposal..
The 'Board is persuaded by the
arguments of the Bureau and Gateway and is'disinclined to reopen the
hearing in this proceeding. The record is clear that UMWA has had
actual notice of all proceedings before the Administrative Law Judge

and this Board and that its nonparticipation has been of its own choosing. The time has come to conclude
this litigation. Therefore, the'Board'
will deny the request of UMWA for
reopening of the record and for further hearing.

DECISION
It is significant that throughout
-this proceeding the Bureau has recognized that Gateway Mine is generally known as a well-operated,
safe mine. It is also significant that
the representative of miners
(UMWA) elected not to participate
in the, proceeding after filing an
answer opposing the May 1970petition, and that no comments were
filed by any other person as a result
of the publications in the Federal
Register. Finally, it is most significant that, after extensive consultation and study, the Bureau's technical experts on mine safety agree that
the alternative proposed by Gateway will guarantee no less than the
same measure of fire protection as
the mandatory standards.
For these reasons, and based upon a review of the hearing record
and the stipulation of the parties,
the Board concludes that Gateway
has established that it is entitled to
the modification it seeks, with the
exception of the requested modification of the application of 30 CFR
75.1100-1(f) (1). The parties have
not stipulated as to this standard,
and there is no evidence in the record to support a finding that the
alternative proposed by Gateway
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will meet the standard of safety required by section 301(c). Therefore, the Board makes the following findings of fact:
1. Gateway has installed in Gateway Mine a belt system and fire
detection and suppression system
described in paragraphs numbered
1-41 of the attached appendix, entitled, "Stipulations of fact."
'2. Gateway has agreed to maintain the above-described system.
3. Gateway has agreed to add to
the system: (a) at each belt drive,
500 feet of firehose capable of
delivering to the belt drive 50 gallons of water per minute at 50
pounds pressure per square inch at
the hose nozzle; (b) a fire-suppression system at the butt belt drives
that will comply with 30 CFR
75.1101et seq.; (c) a man to be stationed at any transfer point or belt
drive where the television monitor
is malfunctioning.
4. Gateway has established an
alternative method f or achieving on
the main and secondary belt drives
of Gateway Mine no less than the
same measure of protection afforded
the miners by the standards of sections 311(f ) and 311(g) of the Act,
30 CFR 75.1101-1 through 75.1101-

22, and 30 CFR 75.1103-1 through
75.1103-10.

Based upon the foregoing findings of fact, the Board concludes
that Gateway Coal Company is entitled, with respect to Gateway
Mille, to modification of the application of sections 311(f) and 311(g)
of the Act, 30 CFR 75.1101-1
through 75.1101-22, and 30 CFR

OF THE. INTERIOR
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75.1103-1 through 75.1103-10 for
the belt drives on the main and secondary belts, conditioned upon compliance with the stipulation of the
parties

filed January

12, 1973, a

copy thereof being attached hereto
as an Appendix p. 387.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43

CFR 4.1(4)), IT IS HEREBY
ORDERED that:
1. Gateway Coal Company's petition for modification of the application of the mandatory standards
of sections 311(f) and311(g) of the
Act and 30 CFR 75.1101-1through
75.1101-22, and 30 OFR 75.1103-1

through 75.1103-10 for the belt
drives on the main- and secondary
belts at Gateway Mine IS
GRANTED conditioned upon compliance with the; terms and conditions of the stipulation of the parties attached hereto and made a part
hereof;
2. Gateway Coal Company's petition for modification of the application of 30 CFR 75.1100-1(f) IS

DENIED;
3. The request of the United Mine
Workers of America for reopening

and for further
DENIED;

hearing IS

4. This decision is effective immediately except that Gateway Coal
Company will have a period of sixty
(60) days from the date hereof to
install firehoses capable of delivering a minimum of 50 gallons of
water per minute at 50 p.s.i. to the
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belt-drive equipment, which period
of time may be extended by the Bureau of Mines if in its judgment circumstances warrant such extension;
5. A copy of this decision shall be
served immediately upon the representative of miners at the Gateway
Mine by a representative of the Bureau of 'Mines pursuant to the provisions of section 301 (c) of the Act;
6. Pursuant to the provisions of
section 107 (a) of the Act, the Gateway Coal Company shall immediately post a copy of this decision on
the Gateway Mine bulletin board;
and
7. Pursuant to the provisions of
section 107(b) of the Act the Bureau of Mines shall immediately
mail a copy of this decision to the
official of the Comnmonwealth of
Pennsylvania charged with the responsibility for administering that
State's coal mine health and safety
laws.

and has carried more than 20 million tons of coal.
I1
3. The belt is a United States Bureau of Mines approved neoprene
flame resistant belt.
4. The belt is a transit aligned,
roof suspended belt with the head
and tail pieces set firmly in concrete to prevent movement and minimize friction at the head and tail

C.E. RoGESs,
JR., Chairman.

with the attendant oversizedshafts

pieces.

5. Belt supports are A-frames
which are set on approximately 970foot centers.
6. The belt is driven by electrical
motors. The electrical equipment
controlling these drives is enclosed
in noncombustible structures.
7. An underground storage bin
receives coal from a coal crusher.
Feeders located at the bottom of
the storage bin permit an even flow
of coal to be carried on the belt from
the bill to the tipple.
8. Oversized idlers at the head
and tail pieces and take-up drives

and bearings reduce possible friction at the drives.
9. The belt flights are set in
sequence and when one belt flight.
APPENDIX
stops all inby belts automatically
stop.
STIPULATIONS OF FACT
10. The belt has been aligned
1. Gateway Mine is located in the with no or minimum of canting to
Pittsburgh seam in Greene County, assure training thereby minimizing
Pennsylvania. Coal is conveyed friction.
along approximately twenty (20)
11. Heavy duty loading and
miles of belt from the working troughing idlers are installed so
places to the tipple.
that they rotate slower than regular
2. The main and face belts (here- sized idlers.
inafter referred to as "belt") were
12. The, belt has specially deplaced in operation in April 1963, signed reactor starting circuitry
DAviD DOANE,Member.
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rather than a point contractortype
starter. This minimizes slippage and
will permit smooth starts thereby
minimizing heat at the drive.
13. The belt system has the following devices which will automatically shut down or indicate
impending trouble: slip switches;
belt drift at the head and tail pirces
(sic),; belt pierce switch; a chute
plug; a motor heat; a thermal magnetic overload switch in the motor;
a belt-slippage switch and a motor
bearing temperature increase.
14. Signal lights monitoring
these devices are displayed on a
panel which is viewed by the TV
cameras.
a15. The transfer points on the
main belt are monitored on a closed
circuit TV system.
, 16. The TV system is viewed by
a trained man in a control room
who can stop the entire belt by use
of a switch.
17. The belt will not be operated
unless the TV system is in operation
or in cases of an emergency where a
*TV camera is not functioning, a
man with suitable communication
to the control room operation will
be located at such drive or transfer

point in lieu of the TV camerauntil
the TV camera is repaired.
18. After the belt drive system
is stopped following a production
shift each belt drive area will be
(a) visually inspected for fire
within four hours after shutdown
,or (b) the operation will be attending the television detection control
panel system for a four-hour period
following shutdown or (c) any
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equivalent system approved- by the
Bureau.19. The stopping of the belt creates a silence in the mine which
serves as an "audible" warning system to men in the mine.
20. A communications system is
installed 'and maintained so that
suitable communication is maintained with miners.
21. Water is put on the belt pri-

marily for dust control but it does
also create a wet belt.
22. Firefighting equipment is
located so that miners can transport
it and attack a fire at an affected
belt drive within fifteen (15) minutes after being notified of a fire.
'23. The mine has a large source
of water available from a large dam
which is fed by a stream. City water
is also fed into the mine. The main
water lines are located in the haulage ways with water tapoff lines
leading directly to the belt drives.
24. Firehoses capable .of delivering a minimum of 50 gallons of
water per minute at 50 psi to the
belt drive equipment will be provided within sixty (60) days of date
of order of the board or as further
extended by the Bureau of Mines.
25. The fireplugs have constant
water to the valves and are tested
at regular intervals.
26. At least 500 feet of hose will
be at each belt drive.
27. The ventilation system will
be maintained so.that persons fighting fires will be able to travel and
operate in intake air during fire
control activities.
28. There are four specially

GATEWAY COAL COMPANY
May 30, 1973

equipped fire trains strategically
located within the mine so that at
least two and possibly four trains
can approach a fire in intake air.
29. A locomotive is attached to
each fire train. The locomotives are
tested weekly.
30. The fire trains consist of the
following: a car with approximately eight tons of rock-dust; a car
with various brattice, fire extinguisher, tools, etc.; a water tank
with a 1,200-gallon capacity and
high pressure pump capable of delivering 50 gallons of water at .50
psi. .Aspecial foam generator equipment is available.
31. High pressure rock-dusting
machines with attached hose are
available in the working areas of the
mine and can be transported to any
fire location.
32. At. least one portable ABC
dry chemical fire extinguisher is lodated at every belt drive.
33. There is a more than the required of 240 lbs. of rock-dust located at each belt drive.
34. There are two completely
equipped well-trained mine rescue
teams of 16 people within the Jones
& Laughlin Steel Corporation mine
complex in this area, of which Gateway mine is a part, who train at
least one day each month.
35. All Assistant Mine Foreman
are trained in the use of fire suppression- equipment.
36. There is a planned, well-publicized and posted procedure for
methods of fighting fires and spe-

cific lines of authority to direct the
fighting of a fire.
37. There are several fire companies located within five () miles
of the mine and their equipment is
available.
38aThe mine is located in an area
with seven or eight other mines and
equipment and well-trained: men
from these mines are available to
fight fires.
39. Ventilation doors are installed
to control the air flow over the belt
drives in case of a fire.
40. Power is sectionalized so that
it. can be cut off in any area of the
mine and still permit fire trains to
get to the fire location.
41. The men in the mine walk section escapeways once a month.
42. Gateway Mine was used as an
example of an excellent fire fighting program by the United States
Bureau of Mines in a recent publication #8631.
43. The United Mine Workers of
America did not appear at the hearing to object to this Petition for
Modification.
44. This Agreement applies only
to the Gateway Mine of Gateway
Coal Company. This Agreement
shall continue in effect until such
time as the management of Gateway Mine determines in its discretion that it shall no longer operate
in whole or in part in accordance
with the terms of this Stipulation
and Modification Order and that it
will, instead, operate in accordance
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with section 311 of the Act and the
impending regulations. In the event
that the management of Gateway
Mine makes this determination, a
thirty-day prior written notice shall
be given to the Bureau.
45. The Gateway Mine will at all
times comply with these conditions

as set forth in this Stipulation of
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ESTATE OF WILLIAM
ROBEDEAUX

[80 I.D..

CECIL

2 IBIA 33

Decided June 5, 1973'
Appeal from Judge's decision denying
petition for rehearing.

Facts.

Affirmed.

CONCLUSION OF LA W
The belt system at the Gateway
Mine as set forth in the Stipulation
of Facts is an acceptable alternate
method of achieving the results of
the Mandatory Safety Standards of
section 311 of the Federal' Coal
Mine Health and Safety Act of 1969
which at all times guarantee[s] no
less .than the same measure of protection afforded the miners in the
Gateway Mine as the standards of
section 311 and the implementing
regulations.
WHEREFORE,
the parties
respectfully request the Board of
Mine Operations Appeals to approve the Petitioner's 301(c) Petition for Modification as set forth in

140.2 Indian Probate: Attorneys at
Law: Fees
Contracts between attorneys and Indian,
clients for fees are not controlling upon
the Government when payment is to be
made from the funds of a restricted or

trust estate.
140.2 Indian Probate: Attorneys at
Law: Fees
Attorney's fees in Indian probate will be
determined on the basis of "reasonableness" a corollary of "quantum meruit"
defined "as much as he deserved."

140.2 Indian Probate: Attorneys at
Law: Fees

this Stipulation.

When an attorney seeks a fee allowance
from a Judge other than the one before
whom he appeared while performing legal
services, it is encumbent upon him to
make proof of the extent of the services

Date: 12/13/72
Daniel R. Minnick
Gateway Coal Company

be complete when the matter reaches the
reviewing authority; and in such cases a
claim for fees based solely upon the gross
number of hours worked multiplied by an

and the skill employed; the record must

arbitrary rate per hour will be given little
credence.

Date: 1/11/73

I. Avrum Fingeret
. Attorney for United States
Bureau of Mines

APPEARANCES: Houston Bus Hill
and Thurman S. Hurst, attorneys pro
se.

ESTATE; OF WILLIAM

i

CECIL ROBEDEAUX

June 5, 1973

OPINION BY MR. llcKEE
INTERIOR BOARD OF

INDIAN APPEALS
This matter is before this Board
for the second time. This appeal is
from the decision issued by Judge
Curran, July 21, 1972, denying the
petition of Houston Bus Hill and
Thurman S. Hurst for rehearing.
The Board's first decision, Eotate of
willicm Cecil Robedeawr,1 IBIA
106, 78 I.D..234 (1971) disposed of

a number of issues, but remanded
-the single issue of the appellants'
entitlement to and the amount of
-attorney's fees, if any, for further
hearing and decision. The appellants' claim was for a total of $8,250,
and after the remand-hearing
Judge Curran allowed $1,500 to
which appellants object.
The fact situation is largely set
out in the Board's first decision. For
-the purposes of this decision the following summary is sufficient:
1) The decedent was married at

391

.affirmed by the Supreme Court of
Oklahoma in State e rel. Robedeaux v. Johnson,
Okla.
418 P.2d 337 (September 13,1966);
5) Mr. Hill was the sole attorney in
the guardianship matter and Mr.
Hurst was co-counsel in the divorce
proceedings;

6) on April 15, 1966,

the need for the guardianship ended
upon the Indian Bureau's decision
to reassert full control of the trust
estate income; 7) according to the
final accounting filed in the guardianship on April 19, 1966,Mr. Hill
had received a total of $700 as fees,

the last installment having been
paid on that date; 8) neither the
final accounting nor the amended
final accounting was ever approved
by the county court since the objections and other pleadings filed by
the wife are not disposed of; 9) Mr.
Hill did perform additional services
in the guardianship, and in this
probate is claiming an additional
fee of $1,500 of which he has.been
awarded $300by Judge Curran ; 10)
his death; 2) he died December 16, the county court of -Oklahoma
1968, leaving a will dated March 2, County issued no orders authorizing
1967, which has received a Depart- the employment of Mr. Hill as atmental final approval; 3) in 1957, torney for the guardian or the ineleven, years prior to decedent's stitution of the divorce action; 11)
death, a son, Willis Robedeaux was no petition to fix fees was filed in
appointed by an Oklahoma court as either the county court or the disguardian of his father's estate to re- trict court; 12) no fees were adceive and disburse the income de- vanced or paid during the course of
rived almost exclusively from the divorce action, and although the

Indian trust property; 4) during decisionin State v. Johnson spra,
the guardianship a divorce action
was initiated in the decedent's own
name, and his ability to prosecute
the suit in spite of the apparent disability of the guardianship was

was issued September 13,1966, the
divorce, had not been brought to
trial on its merits prior to decedent's
death on December16, 1968; and
13) in this probate Mr.:Hall and Mr.
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Hurst are claiming fees for services
in the divorce action in the' amount
of $6,250 of which they have been
awarded $1,300by Judge Ourran.

to which the attorney (the same Mr.
Hill asxis here involved) was entitled and allowed $1,000 of the
$9,456.33 claimed. The regulations
In support of their claim for fees, then in effect, 25 CFR 15.26, and
the appellants attempt to rely upon those currently in effect, 43 CFR
a copy of a contract of employment 4.281, include substantially the same
of Mr. Hill only, the original of provisions,
which appellants assert is lost, and
* * * In determiningAttorney fees,
which- the son denies approving in consideration shall be given to the fact
any capacity. In paragraph 4 of the that the property of the decedent is restipulation made part of the record stricted or held in trust and that it is
of the hearing held on May 10,1972, the duty of the Department to protect
after remand, the strongest state- the rights of all parties in interest.
ment Mr. Hill could make was, This provision brings upon us the
"* * * that to the best of his knowl- application of the doctrine of
"quantum meruit"' above quoted
edge and belief the decedent *
signed and executed the [original which is correlated with "reasonaof] attached 'contract and power of bleness."
attorney' marked Exhibit 'C' *
Judge Murrah wrote in the deciNo one has testified the decedent ac- sion in United States v. Anglin &
tually signed the original, and the Stevenson et al., 145 F. 2d 622, 630
copy bears the signature of Mr. Hill (10th Cir. 1944):
e

e

e*"

only.

That part of the contract upon
which the appellants rely is the pro-

vision '"e

*

*

I herebyagreeto pay

'you a fair and reasonable attorneys
fee, based upon quantum merit

(sic) *

* * * it is well settled that in cases of
this kind the allowance of attorneys' fees

is within the judicial discretion of the
trial judge, who has close and intimate
knowledge of the efforts expended and
the value of the services rendered. * * *

*." In Black's Law Dic-

It is well stated by the court in

tionary (Rev. 4th ed.) "quantum
meruit" is defined, "as much as he
deserved."
The establishment of a contract
becomes moot under the rule laid
down by the Solicitor in the Estate

Kimball v. Public Utility Dist. No.

of

*

Tah-wat-is-tah-ker-na-ker or

Lucy Sixteen, IA 1324, 70 I.D. 531
(1963) wherein a contract for a con-

tingent 25 percent fee was held not
to be controlling. The Judge (formerly Examiner) acting under the
regulations had made a determination of:the reasonable compensation

1 of Douglas County, 391 P.2d 205,
64 Wash. 2d. 252(1964):
Canon of Professional Ethics 12, RCW
Vol. 0, * * * describes the determinants
upon which reasonableness of the fee may
be assessed. Such factors as the time
and labor required, difficulty and complexity of the problems encountered, the
amount, size and benefits to accrue from

the controversy, the experience of the
lawyers, and the customary charges of

the bar for similar services-together
with the
tioned-all

other considerations menare strong, though not con-

I
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OF WILuLIAM CECIL ROBEDEAUX.
June 5, 1973

trolling, guides in ascertaining the true
value of professional services.

A review of the record here reveals little as to the reasonableness
of this claim. The claim is based
upon Mr. Hill's allegation that he
has not been compensated for 60
hours devoted to the guardianship,
and that he and Mr. Hurst have not
been compensated- for 270 hours de-

voted to the divorce. The number of
hours is thesubject of some dispute.
In paragraph, 5 of,Exhibit "1" (the
stipulation entered into and filed at
the lhearing held after remand)
Willis Robedeaux. indicated he
doubted the accuracy of the 270
hour figure since he felt Mr. Hill had

charged-forsome."
* * timespent
while working on other Indian
cases."

There is nothing in the record
which discloses'an employment contract between Mr. Hurst and the decedent or the decedent's son either
for that matter. None is actually alleged. Mr. Hurst stated at the rehearing held pursuant to the
remand order:
*

*

*

Now I didn't appear in the Okla-

homa County Court or before this Federal Department. I just helped Mr. Hill as
local counsel in the case. I did participate
in the appeal in the Supreme Court and
did help write the brief. (Tr. 7.)

The October 26, 1970,affidavit of
Mr. Coleman Hayes, appearing as
Exhibit "B"' of the original claim,
includes an expression of his opinion that the fees claimed were rea-

sonable and indicates that " * *
$25 per hour is less than the minimum which Mr. Hill would have
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been warranted in charging." Mr.
Hayes was never present before the
Judge or subjected to crossexamination.
The appellants have made no attempt to explain or to establish the
reasonableness of the $25 hourly
charge which they are claiming and
which they have merely referred to
as a minimum hourly fee. They presumably wished the Judge, and now
the Board, to take judicial notice of
a minimum fee schedule fixing an
hourly charge for legal services.
Notice is taken of the fact that bar
associations have established socalled minimum fee schedules, but
importantly, these are not limited to
a schedule of hourly rates. Notice is
taken that such schedules also present alternative hunp-sum amounts
for particular tasks such as the
drafting of a will, the handling of a
noncontested divorce, adoptions
and guardianships, etc., but we have
no means by determining what if
any part of such a schedule in use
in Oklahoma. should apply here.
These schedules have been and are
properly used by the trial Judges as
guides in setting fees in their own
jurisdictions. But nothing in this
record gives us the necessary criteria for application of any such
schedule.

Further, there is little in this record to assist even Judge Curran,
who was at the scene, in gaining
knowledge of the quality of professional skill which was applied in
either of the proceedings conducted
entirely before the Judges of the
Oklahoma State Courts. The claim
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on file and the allegations in the holding permitted him to engage
notice of appeal are allegations only attorneys and obligate the estate for
as to time spent. They are not evi- fees due in both the guardianship
dence, and it could be argued that and the divorce. In Johnson we
the work should properly have been have,
completed in half the time. Judge
Syllabus by the Court
Stephens in the decision in Sampsell v. Monell, 162 F.2d 4 (9th Cir.
*
*
*
*
1947) quoted the following with ap2. A ward can maintain an action for
proval from the decision in Wood- divorce in his own name, where the
bury v. Andrew Jergens Co., 37 F.2d guardianship was limited only to the
'*

749, 750 (D.C. N.Y. 1930).
The value of a lawyer's services is not
measured by time or labor merely. The
practice of law is an art in which success
depends as much as in any other art on
the application of imagination-and
sometimes inspiration-to
the subjectmatter. The exercise of these faculties
may occur at any stage in a case, though
their influence on the course of the proceeding may not be established till its
outcome. In order, therefore, accurately
to chancer the value of a lawyer's services, one must almost always examine
them in the light of the event.

The state court judges before whom
the appellants appeared in this litigation were in a much better position than Judge Curran to evaluate
the services rendered, a value left
much in doubt becauseno proceeding was pressed to its conclusion.
The appellants would have: been
well advised to have made timely
application for fees to the Courts
where the matter were pending.
However, the court held in State
v. Johnson, supra, that the guardianship being limited to the estate
only did not prevent the decedent
from prosecuting a divorce action in
his own name. By inference that

ward's estate for the purpose of preserving the same, and there was no finding in

the guardianship proceeding that the
ward was insane.

Judge Curran acted upon the
evidence before him within the
regulations and within the rules of
the cases cited above, within the rule
in Campbell v. Green, 112 F.2d 143
(5th Cir. 1940) and within the rule
in In Re Seed Marketing Associa-;
tion. Inc., 228 F. Supp. 812 (D.C.
Neb. 1964).

No abuse of discretion on the part
of Judge Curran is asserted, and
that issue is not before us. Judge
Curran's ruling should be affirmed.
NOW, THEREFORE, by virtue
of the authority delegated to the
Board of Indian Appeals by the
Secretary of the Interior, 43 CFR
4.1, the Judge's order denying the
petition for rehearing is AF-

FIRMED.
This decision is final for the
Department.
DAVIDJ. MCKEE, Chairman.
I CONCUR:
MITCHELL

J. SABAGH,Member.

ARTHUR E. INEINHART, IRWN. RBENSTWIN
June 12, 1973

ARTHUR
11

ILA

. XEINHART, IRWIN
RUBENSTEIN
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ously in. the Colorado State Offica,
Bureau of Land Management, at 10
a.m., October 12, 1970,. by F. M.

139

Ricks, and by Arthur E. Meinhart
Decided June 12, 1973 and Irwin Rubenstein, respectively.
Each offer was for the 50:percent
Appeal from decision of Colorado State
mineral
interest owned by the
Office, Bureau of Land Management,
States
in the described lands.
United
,spis$iRg protest and, rejecting nona
drawing
to
establish priority of
In
copllpetitive acqumiredlands oil and gas
consideration, offer C 11703, filed by

lease offer C .11726.

Affrmed.
Oil and Gas Leases: Acquired Lands
Leases-Oil' and Gas Leases: ApplicaLeasing
tions
Generally-lineral
Act for Acquired Lands: Generally
The regulatory requirement that an acquired lands oil and gas leaseoffer must
be accompanied by a statement showing
the extent of the offeror's ownership of

the operating rights to the fractional
*,mnera1 interest nt owned by the United
States in each tract covered by the offer
to lease is satisfied by a statement to the
effect that the offeror- does not own an
oil and gas lease on any part- of the lands
in question.
Merwin E. Liss, Cumberlaud & Allegheny Gas Company, 67 I.D. 385

(1960), is overruled.
APPEARANCES:

Arthur

E. Meinhart

and Irwin Rubenstein, each pro se.

OPINION BY
MR. HLENRIQUES
INTERIOR BOARD OF

LAND APPEALS
Acquired lands oil -andgas lease
oeffrs C l1173- and C 11726 for identical lands' were filed simultalne'The ogers were filed for the 50 % interest of
the United- States in SW V4 sec. 24j N 'A see.
25, andNE '4,S 'A sec. 26, T. 10 S., R..61 W.,
6th P.M., Elbert County, Colorado.
508-212-73
7

Ricks, received priority. Ricks'offer
was accompanied by the statement:
"Offeror herein does not own an oil
and gas lease on any part of these
lands."
Meinhart and Rubenstein protested issuance of a lease in response
to-the ofer-C 11703;contending that
Ricks' statement was not in compli7
ance with the pertinent regulationA
By decision dated November 3,
1970, the Colorado 'State Office, con-

cluded that the statement by offeror
Ricks, while not identical with the
language of the regulation, supra, is
substantially in compliance therewith, and that it would be belaboring the issue to give the statement
any construction other than that the
offeror holds no interests in the mineral rights not -ownedby the United
States in the acquired lands: de-Fractional present
2 43 CFR 310,4-4
interests.
"An offer for a fractional present interest
noncompetitive lease must be executed on a
formr approved by the Director and it must be
accompanied by a statement showing the extent of the offeror's ownership of the operating
rights to the fractional mineral interest not
owned by the United States in each tract
covered by the offer to lease. Ordinarily; the issuance of a lease to one who, upon such
issuance, would own less than 50 percent of
t-hexoperating rights in any such tract, will not
be rgarled as in the public interest, and an
offer leading to such results will be rejected."'
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scribed in the lease offer. This ap- interests. As Liss pointed out, this
regulation asks only for informaThe appellants contend that tion concerning operating rights
Ricks' offer. is defective in that he and the response should be direct
had not filed a statement showing and specific.Failure by Liss to give
the extent of his ownership of the such specific information compelled
operating-rights to the fractional a holding in Liss that his offer was
mineral interest not owned by the defective.
Here the offeror is required only
United States, as required under the
provision of the above-cited to show whether he owns any operating rights in the nonfederal minregulation.
Appellants argue that the hold- eral interests in the lands. Under
ing in Merwin E. Liss, Cumberland the amended regulation the offeror
& Allegheny Gas Company, 67 I.D. is not. required to identify holders
385 (1960), [hereinafter referred to of outstanding interests. We agree
as "Liss"] and earlier cases therein with the determination by the State
cited, is governing in this case. Lies Office that the statement by Ricks,
held that an acquired lands lease that the "Offeror * * * does not
offer for land in which the United own an oil and gas lease on any part
States owns only a fractional inter- of these lands," is readily susceptiest in the minerals is defective if it ble of the interpretation that he
is not accompanied by a statement does not own any operating rights
as to ownership of operating-rights to the oil and gas therein.
In the field of. oil and gas law,
in the interest not owned by the
United States, and the offer confers the terms "operating right," "operno priority upon an applicant until ating interest," and "working intersuch time as the statement is filed. est" are synonymous. "Operating
Appellants insist that offer C 11703 interest" has consistently been demust be rejected for noncompliance fined as "the mineral interest minus
with 43 CFR 3212.3(d), (recodified the royalty interest;" "an interest
as 43 C(FR 3130.4- (35 F.R. 9693, in oil and gas that is burdened with
the cost of development and operaJune 13, 1970)).
At the time the controversy in tion of the property." H. Williams
Liess arose the pertinent regulation and C. Meyers, Oil and Gas Law,
required that an offeror had to show Vol. 6 (1964). The operating interwhether he owned the entire operat- est is normally' created by an oil and
ing rights to the fractional mineral gas lease. See United. States v.
interest not owned by the United Thomtas, 329 F.2d 119 (9th Cir.
States in the tract covered by the 1964). Since an operating interest
offer to lease, and if not, the extent or right in the field of oil and gas is
of offeror's ownership and the normally created by an oil and gas
fanmesof other parties who own op- lease, and, absent any evidence to
erating. rights in such fractional the contrary, it is reasonable to conpeal followed.
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elude that Ricks'. statement, "Of- action by the State Office. Of., e.g.,
feror herein does not own an oil and Gussie Rodskly, BLM-A 079982
gas lease on any part .of these -(Miss.) (May 16, 1966). Here,
lands," was intended to mean that where the offeror made a statement
he holds no interests in the oil and that he had no lease of the nongas rights not owned by the United federal mineral interest, a reasonaStates, and accordingly satisfies the ble inference can be drawn that he
intended to: mean that he had no
regulationset forth s8pra.
We think the following language operating rights to such minerals.
setting forth the purpose of the reg- We hold that under the facts herein
his statement satisfied the regulaulation is noteworthy:
tion, and that therefore there was
e e * Ordinarily, the issuance of a
no violation of the regulation under
lease to one who, upon such issuance,
would own less than 50 percent of the the doctrine of McKay v. WahZenoperating rights in any such tract, will
not be regarded as in the public interest,
and an offer leading to such results will

qmaier,226 F.2d '35, 43 (D.C. Cir.
1955).-

Considering the practice by 'the
Bureau since the Liss decision and
This is explanatory of the con- the absence of any practical use for
cern of the Department and the rea- the requested information as to opson for the regulation. Where the erating rights on the nonfederal
the issuance of the lease will invest minerals, we believe this De
the lessee with the federal interest ment has no need now to follow Liss
of 50 percent or more, as is the situ- and that decision is overruled.
ation here, it does not particularly
We find that the Colorado State
matter, for the purposes of this reg- Office correctly rejected lease offer
ulation, whether he owns additional C 11726 and dismissed the protest
interests in .the tract or. not; his filed by Meinhart and Rubenstein
other qualifications will be determi- against issuance of acquired lands
native of his right to receive the oil and gas lease C 11TQ3.
lease. So, whether Ricks had indiTherefore, pursuant to the aucated he owned all, part or woneof thority delegated to the Board of
the operating rights: to the nonfed- Land Appeals by the Secretary of
eral minerals, the same result would the Interior,, 43 ;CFR 4.1, the decihave ensued as his answer would not sion appealed from is affirmed.
affect his right to receive the lease.
Indeed, it has long been the prac- Dou6LAs E. IENRIQUIES, Member.
tice.of the Bureau of Land Manage- WE CoNcUR:
ment to accept, on appeal, the
statement relative to the offeror's EDWARDW. STrsEING, Member.
holding of nonfederal operating ANNE POINDExTxR LEWI S, Member.
rights where the statement had not
FREDERICRK FIsmsiAN,Member.
accompanied the Iofler, and to remand the case for appropriate NEWTON FRISFBERG, Chairman.
be rejected. 43 GFR3130.4-4.
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DIS$ENTING OPINION BY
ME. RITVO
I would reverse the. Colorado
Land Officedecision and return the
-case to. it for' adjudication of' the
'Meinhaxt-Rubenstein offer.

The sole issue in the case is the
interpretation of: the regulation
:governing the mineral, leasing of
acquired lands. The pertinent proViSIOn reads:
An offer for a fractional 'present interest' noncompetitive lease must'be executed
,on.a form, approved by the Pirector and
it 'ust

be. accompanied

by- a statement

showing the extent of the offeror's ownership of the operating rights to, the fractional mineral interest not owned by the
United States in each tract covered by
the offer tolease..Ordinarilyi the ilssuance
o, a lease to. one who, upon such issuance,
would, own less than 50 percent of tjie

qperating rights in. any such tract, will
not be regarded as in'the public-interest,
'and an offer leading to such results will
be rejected. 43 .CER 3130.44.

The case turns upon the 'narrow
-issueof whether the statement by an
applicant that he does not own a'
"'mineralllease" or land is theequiv-alent of a statement'that he does not
own any "operating rights" inl'that
land. As the. majority decision rec'ognizesj the Department heldthat it
is not. M&rwin E. Li8s, '67 I.D. 385
(969.). There 'the regulation, 43
CF1

.1954 'ed. revz, 200):7, required,

in, addition to' the one 'the, current
regulation asks for, a statement of
the names of other parties -who own
operating rights in the fractional
interest not owned by the United
States. One offeror-stated that one
such party owned a25 % interest. in
the oil and gas. Another offeror

OF THEEI flMERIOR
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stated that the same party owned
'the fee title to: * * *'25'%of the minerals" and that- "it has issued' no
lease for the oil and gas deposits.
The Department held both statements deficient for the reason that
the owners of a fractional interest in
oil and gas deposits underlying a
'tract of' lnd may dispose of the
-operating. rights without divesting
himself of his mineral interest or
through. some device other than a
lease. It pointed out that the regur
lation required.only a simple direct
statement and that the response
should be direct and specific. A response, it held, which leaves the
Department to infer the answer it
requested is not enough.
The majority opinion, while overruling Liss, does not point out
wherein it' is in error. It- contents
'itself with an assertion that "normally"; an operating interest is
created 'by a mineral lease, and that
absent any evidence to the contrary,
it is reasonable to conclude that a
statement that a person does' not
own a mineral lease is intended -to
mean that 'he does not own any
interests in the oil and gas.
By relying on the "normal" situation the majority recognizes that
'there are situations in which one
who does not own an oil and gas'
lease can own the operating rights.
'Thus, it- acknowledges that Rick's
statement is not necessarily responsive to the mandatory requirement
of the regulation and that there are
situations in which one who owns
'the operating rights may not own
an oil and'gas lease.'If, for example,
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quence would flow from whatever
interest, or absence of interest Ricks;
had in the operating rights. This,
argument would be. just as persuasive if Ricks had neglected to file.:
any statement at all or if his statement had consisted of some even
more irrelevant assertion than he
actually made.,,for example that he
owned no oil and gas rights in adjoining land. A mandatory requirement of a regulation ought not to be
fective if' th-ere were evidence that
treated so cavalierly.
he: had an interest in the operating
Finaly, the reference to the past'
rights highlights its inadequacy. practice of the Bureau of Land'
There is; nothing in the regulation Management is supported by citato require any j uior offeror to pro- tion of Gissie Rodsy BLM-A

Ricks owned the oil and gas rights,
his statement that he did not own a
lease would be technically acctrate,
yet it could be eoinpletely misleading as tio his iterest in the operating rights. That the regulation.is
mandatory is unquestioned . Liss,
.suprai and cases cited at 388; see
also Arthur E. Mei-nhart, 6 IBLA
39 (1972) *1
The aside in the majority opinion
that Ricks' statement would be de-

duce evidence that a recemit 0fferor

has in fact someownership interest
in operating rights when the latter's

079982 (Miss.)

(May

16, 1966).

Rodsky and th6 eases it cited permitted the successful drawee at a
statement on its face does not ex- drawing held to determine priority
clude the possibility that he may under the simultaneous filing procehave.
dure, who had not filed the required
Since the regulation is manda- statement with his entry ard-offer,
tory, Ricks' offer did not earn prior- to file one thereafter.
.
_
ity until the defect was-cured. The
It is not clear whether the deciappellants, having filed a proper sion rests. upon the conclusion that
ofr before then, are entitled to the simultaneous filing regulation
have their offer considered.first and did not -plainly require that the
have a lease issued to them, if all else statement be filed with the entryI
is regular. Arthur E. Heinhart, card (ee John J. KEng, A-30472;
supra.
February 28, 1966), or that the failThe majority also stresses that ure to file the statement was of o
since the United States owns 76 per- importance because a lease could be
cent of the mineral interest in the issued to an offeror who had no inland applied for, nothing of conse- terest in the operating rights so'long;
as the United States owned a 50per' For other recent cases in which the Board
has enforced a requirement nlade mandatory
cent or larger interest in the facby similar language: see Duncan Miller, 10
tional mineral interest. Since we do
PBLA 20S (1973) ; Apollo Drilling and Exploration, Ic., 10 IBLA 51 (1973'); William
not have an entry-card offer situaTate, 10 IBLA 78 (1973); James V. McGowen,
tion here, the first grond' is m1nap9 IBLA 133 (978) ;.Readcand Stevens, Inc., 9
IBLA 67 (1973') Jannes Monteleone, 9 IBLA
plicable. The second, of course, is in
53 (1973); The Po~rlbtns Corporation,. 8
uornplete disregard of, a clear' re
IBLA 84 (1972).
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Reversed.

that neither Rodlky, nor the cases Federal Coal Mine Health and Safety
it cites, refer to the Liss case. That Act of 1969: Imminent Danger
decision then; does not help in the
resolution of the problem presented
by this appeal.2
In my opinion, we are left with an
ofteror who failed to comply with a
mandatory requirement of a regulation. The majority gives him priority over a junior offeror who filed a
proper offer. This, I submit, is in
error.
MARTIN RITVo, Member.
WE CONCUR:
JOAN B. THOMPSON,

1ember.

W. Goss, Member.

JOSEPH

EASTERN ASSOCIATED COAL
CORPORATION

(JOANNE MINE)
2 IBNA

128

Decided June 13,1973
Bureau of Nines appealing decision
dated January 26, 1973, of Administrative Law Judge Moore vacating an
Order, of Withdrawal issued pursuant
to section 104(a) of the Federal Coal
Mine Health and Safety Act of 1969,
and regulations :promulgated thereunder

(Docket

No. NORG 73-118).

Rodsky also cites, without discussion, 43
CFR 1821.2-2, a regulation permitting the
late filing of documents in certain situations.
It is' enough to. point out that it is very
doubtful that the late filing of a statement
that-is required to be filed with an entry-card
can be.waived in an entry-card drawing and
it is plain that it cannot be relied upon in a
confifct between two over-the-counter filings.

The statutory definition of "imminent
danger" (section 3(j) of the Act) must

be read in its entirety without picking
out individual words or phrases and also
must be construed in conjunction with
section 104 (a) of the Act providing for
the issuance of imminent danger orders.

Federal Coal Mine Health and Safety
Act of 1969: Imminent Danger
An "imminent danger" exists when the
condition or practice observed could reasonably be expected to cause death or
serious physical harm to a miner if normal mining operations were permitted to
proceed in the affected area of the coal
mine before the dangerous condition is
eliminated; thus, the dangerous condition cannot be divorced from the normal
work activity.

Federal Coal Mine Health and Safety
Act of 1969: Closure Orders: Imminent
Danger
Where a Bureau of Mines inspector observed an "imminently dangerous" condition, immediately issued an order of
withdrawal pursuant to section 104 (a) of

the Act, remainedon the sceneuntil in his
judgment the danger was eliminated, and
then lifted the order so that normal mining operations could be resumed, he acted

in a reasonable, proper and lawful
manner.

APPEARANCES: Robert W. Long,
Associate Solicitor, J. Philip Smith,
Assistant Solicitor,
adison
Culloch, 'Trial Attorney, in behalf of
appellant, U.S. Bureau of
ines;
Thomas E. Boettger, Esquire, in
behalf of Eastern Associated Coal
Corporation; Charles Widman, Esquire, in behalf of the United Mine
Workers of America.
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DECISION BY THE BOARD had expired, the IJVWA moved the
INTERIOR BOARD OF MINE Board to permit late filing of a brief
in support of the Bureau's appeal,
OPERATIONS APPEALS
ProceduraZ Background
On April 24,1972, the Bureau of
Mines (hereinafter Bureau) issued
an Order of Withdrawal No. 1 CJT
to Eastern Associated Coal Corpo-

ration (hereinafter Eastern) for an
"imminent danger" at its Joanne
Mine in Rachel, West Virginia, pur-

suant to the authority vestedin the
Secretary by section 104(a) of the
Federal Coal Mine Health and
Safety Act of 969 (hereinafter the
'Act).l:

An Application for Review was
timely filed by Eastern 'pursuant to
section 105(a) (1) of the Act. The
Bureau filed its answer to and denial
of Eastern's allegations and moved
for dismissal of the Application.
The United Mine Workers of America (hereinafter IJMWA), as representative of the miners, also
timely filed through counsel its opposition to Eastern's Application. A
hearing was held on September 21,
1972, and proposed findings of fact
and conclusions of law were submitted to the Judge by the UMWA
and Eastern. The Decision and
Order of the Judge, vacating the
subject Order of Withdrawal was
issued January 26,1973.
Notice. of Appeal toethe Judge's
'Order was filed with this Board by
the Bureau, and Eastern timely filed
its brief and request for oral argument. After time for filing briefs
1

P.L. 91-173, 83 Stat. 742-804, 30 U.S.C.
i 801-960 (1970).

which was opposed by Eastern. The
Board's Order Scheduling Oral
Argument, issued April 11, 1973,
allotted time to the Bureau, Eastern,
and the UMWA. Oral argument
was held before the Board en banc
on April 2, 1973, at which all
parties, including U WA, participated. The Board held in abeyance
its ruling on the motion of UMIWA
and Eastern's opposition therto.
'The Board has now.' considered
the motion of UMWA for acceptance of its late-filed brief and the
opposition of Eastern and concludes
that the Eastern opposition is well
taken and that UMWA forfeited its

right to participate in this appeal
by failure to file a timely notice of
appeal or timely brief in support of
the Bureau's appeal. Therefore, the
Board has not considered either the
UMWA brief or oral -presentation
in reaching its decision in this case.
Factucal

Background

The Bureau Inspector, C. J.
Thomas, entered the Joanne Mine
for a spot inspection early on the
morning of April 24; 1972,and proceeded to an area of the mine described as the No. 4 Entry. He was
accompanied by another Bureau inspector and by Eastern's safety
supervisor. At the time of the inspection, there was no mining activity or movement of equipment
taking place.
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Jh this: mine, shatfle cars -are
loaded by a oontinnous miner and
coal is dumped ditectly into mine
cas. In order to allow the boom of
the shuttle car to be raised above
the edge of the mine car so that the
coal can be loaded, the roof in the
loading-point area is "shot out" or
-otherwise raised and the area where
the roof is thus raised is called the
"boom hole." The brow of the boom
hole is the edge farthest away from
the-inine car and closest to the face

of clearance and because of the two
loose roof bolts which were hanging
down and could causeseriousphysical harm to the car operator. Eastern's section crew in the area.,at the
instruction of the section boss had
set out to abate the dangerous condition by drivin g the shuttle car out
of the area and removing thenmaterial which-clogged the roadway.
Inspector Thomas remained on the
scene during the period of abatement until the danger was eliminated to his satissfaction.
area.
When the Bureau inspector arUpon returning to the surface,
rived at the loading point, he dis- the inspector issued his written
covered an unmanmed shuttle car order of withdrawal which deparked in the entry on top of an scribed the condition. or practice
accumulation of loose rock and coal, constituting the imminent danger
so that there -wasvery little clear- as follows:
ance betWen'the top of the shuttle
There is an excessive accumulation of
car and the roof inby the brow of loose coal and rock on the floor in No. 4
'the boom hole. The inspector also Entry,
feet inby 16 left section loadobserved that there were two loose iig point estending for a distance of'25.
,roof bolts extending downward feet. The verticl cleafance is estrkted
to 54 inches. The shuttle cars
rubabout six inches from the ceiling bed the roof and dislodged twohave
roof-bolt
above the shuttle car, apparently which are hanging down 6 inches at the
dilodged by contact with passing brow of the boom hole. This is a hazard
cars.

It appears that Eastern's section
boss, Mr. Root, also had observed
this condition-and had ordered his
crew to remove the shuttle car and
clean up the area. Upon observing
the condition himself, Inspector
Thomas orally isued an order of
~Withdrawal from the No. 4 Entry
fer the reason that he onsidered
that in arbymovement of the shuttle
ca-r there was an imminent danger
,to a car operator because of the lack

to tile shuttle car operators.

The Adtniiistrative Law Judge
held that there could be no doubt
that a danger existed in the No. 4
Entry. of the mine at the time the
order of withdrawal was issued,.and
that it was clear that it was a type
of danger which could reasonably
be expected to cause death or serious
physical hrm; however, it was his
further view that the danger did
not meet the definition of "mmminent dangers as defined in 'section
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3'(j of the Act. and that, therefore,
the order should be vacated 2

Did the Bureau of Mines,inspector a. in cnformance with the
madate of section 104(a). of the
Act in issuing the order of with-

draalJ2
Discussirn
Our. review ofthe entire.record in
this- case,indicates that there is. no,
spbs,tantial- dispute concerning the
conditions, that ested,. near the
loadig point at the time of.:the inspection.,nor is trze any dpujt that
a, daiger existed of a type which
could 'reasonaby be expected to
or serious

pEhysical

h,arm to, an, operator, of the shuttle
ca;;. The sole disagreement centers
on the question of the "imminence"
of, the danger in light of the operator's vWork stoppage and cosmencement of the abatement process
prior to issuance of the order;;, i.e.,
.hether the condition could reason-.
ably e e.xpected, to cause death or
serious, harm before it could be

abt ed.
The, Bureau contends, that the
reasoning of the Judge, in, holding
that, the dnger did, not. meet the
statutory

definition

of "imnnminent

danger" is faulty in,,that the Judge
ard's previous
ohed the.
love
holdings in UMIA,, Dist.' No. 31
danger'
means the existence of. any condition °F. practice, in a coal mine..whch could reasonabily
be expected to cause death or serious physical
harm before, such condition-or pactice can,
be abated."
2

INE)
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and Valley Canp. 'that an order of.
withdrawal notonly takes the miner%
or mainers out of the area, of te
dangerous cond-ition, but also. keeps

Issue Presented

cause, death

(JOANNE

Sec. 3(j) of the Act: "'Imminent

them out until the danger has. been,
eliminated. The Bureau argues that.
to apply the rationale of the Judge
,would be to perm-it an operator to

avoid' any-order of.withdrawal simply by withdrawing. the miners
from the. condition pointed out by,
an inspector, at least until the il-.
spector

departed

the.

prenmises.

Although the facts in. the. casei'at.
hand are distinguishable.from.those.
in-the aforecited cases,and although
,weadhere to. the principle. enun-ciated in those cases, we need, not.
rely upon those cases to. support ours

decision hare.
The statutory definition of "imminent danger"'nmust be read in its,
entirety without picking out' individual. words or phrases, and-also)'
must be construed in conjunction.
with section 104 (a) of the. Act' providing for the issuance of imminent',
danger orders. We. also note. that-,
section 104 (d) of the, Act providest
in part that persons -whosepresence,
in the area of' danger is necessary.,
in the judgment of the operatoror a.
Bureau' inspector, to. eliminate the.
dangerous, condition shall:not be.required to be withdrawn. Thus, it
woulcl logically follow, and, webelieve the, Congress clearly, intended, that a 104(a) withdrawal
U7nited Mine Workers of America, Dfstrict
#S1, I IBMA 31, 78 i.D. 153, 2 CH Occupational Safety and. lealth Guide par. 13, 367a,
at p,. 20,310 (May 4 1971). 7hh Valley Camp
Coal Coapanmy,1 IBMA 243, 70 I.D. 730, 2
QQH Occupational: Safety and 3ealth Guida,e
par. 15,390, at p. 20,368 (December 29, 1972).
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order requires that normal mining
operations in the area of danger
must cease until the inspector determines that the imminent danger has
been eliminated. It is our view that
an imminent danger exists when the
condition or practice observed could
reasonably be expected to cause
death or serious physical harm to a
miner if normal mining operations
were permitted to proceed in the
area before the dangerous condition
is eliminated. The dangerous condition cannot be divorced from the
normal work activity. The question
must be asked -could
normal operations proceed prior to or during
abatement without risk of death or
serious physical injury? If the answer to this question is "no," then an
imminently dangerous situation
exists and the issuance of a 104(a)
withdrawal order is not only proper
but mandatory under the Act. Al-:
though prior evacuation of miners
or voluntary work stoppage by an
operator may be laudatory and indicate concern for the safety of the
miners, such actions, although taken
in all good faith, cannot operate to
eliminate an otherwise imminently
dangerous condition or practice.
Likewise, the fact that the process
of abatement may have commenced.
prior to the issuance of the order,
and that the time required for
abatement may be brief, does not in
our view serve to invalidate the
order. We emphasize that the phrase
in the definition "before such condition or practice can be abated,' in
no way relates -to the time it may
take to abate but relates solely to the
condition of "imminence" of dan-
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ger. In other words, a condition or
practice cannot be imminently dangerous if the specificand usual mining activity can safely continue in
the area during (or prior to) the
abatement process.
We have considered and we reject
Eastern's argument that the inspec-

tor exceededhis authority for the
reasons that he could or probably
should have taken alternative actions, such as issuing notices of
violation or doing nothing, which in
Eastern's view, would have accomplished the same result. This argu
ment could be raised in almost every
case. However, we are not called
upon here to decide whether the inspector chose the most appropriate
of several alternatives, but' rather
we are called upon to decide whether
the action he did take was a proper
and lawful exercise of authority
under the Act.
-The Secretary under section
104 (a) of the Act is mandated to be

alert for conditions and practices
constituting imminent danger, and
to take immediate action calculated
to insure the safety of the miner
or miners exposed to such hazard
until such time as the conditions
or practices causing the' danger are
eliminated to his satisfaction and
he has determined that normal mining operations may safely be resumed in the area.
The facts presented in this case
indicate to us that the inspector
acted in a reasonable, proper and
lawful manner. He observed an imminently dangerous condition, immediately issued a 104(a) order,
remained on the scene until, in his
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judgment, the danger was eliminated, and then lifted the order so
that normal operations could be resumed. We conclude'therefore that
the issuance of the withdrawal order
was in conformance with section
104(a) of the Act, and that the
decision of the Administrative Law
Judge vacating the order must be
reversed.

ORDER
WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43

CFR 4.1(4)), IT IS HEREBY
ORDERED that:
The decision of the Administra-

tive Law Judge IS REVERSED
and the Order of Withdrawal No. 1
CJT, issued April 24, 1972,to Eastern Associated Coal Corporation

IS AFFIRMED.
C. E. ROGERS,
Jr., Chairman.
JAMES

M. DAY, Exa-Officio Member.

DISSENTING OPINION BY

(JOANNE

MEM)
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My review of the record convinces
*me that the inspector's action was
based upon a misunderstanding of
the ineaning of "imminent danger,"
as well as a misconception of the
proper role of an imminent danger,
withdrawal order under the Act.
As I understand the facts in this
case, the safety hazards described
could cause no physical harm or
death to a shuttle-car operator or
anyone else, unless shuttle cars were
to be operated through the restricted .passageway. However, the
restrictions were in the process of
being removed- and the potential
dangers abated prior to or before
there could be any reasonable likelihood or expectation that anyone
would attempt to run shuttle cars
through the dangerous area. This
being the situation, the element of
"imminence" was absent at the time
the inspector issued the withdrawal
order.

Meaningof "Imminent" and
"Imminent Danger"

-The plain meaning of the word,
"imminent," according to Webster's
New International Dictionary, UnWith all due respect to my col- abridged, 2d Ed., is: "Threatening
leagues, I must dissent from the to occur immediately; near at hand.
views expressed in the majority
* * * Imminent 'appliesto that
opinion. The sole question presented [danger] which threatens to happen
by this appeal is whether the inspec- immediately, or is on the point of
tor properly applied the statutory happening." o
definition of "imminent danger" in
The choice of language used by
issuing the withdrawal order at the Congress in section 104(a) of the
Joanne Mine, April 24,1972. I agree Act indicates an unmistakable inwith Judge Moore that he did not. tention that there must be now, at
ISection 3 (j) of the Act Is set out in note 2 the present time, not sometime in
the future or upon the happening
of the majority opinion at 134.
MR. DOANE
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Of another event, an existing danger
which can reasonablybe expected
to cause serious injury or death
beforeit can be abated. This is sup-.
ported by the Legislative History of
the Act, which includes the following statement:
'The concept of an imminent danger as

it has evolved in this industry is that
the situation is so serious that the miners
must be removed from the danger forthwith when the danger is discovered without waiting for any formal proceedings or
notice. The seriousness of the situation
demands such immediate action. The first
concern is the danger to the miner. Delay,

even of a few minutes, may be critical or
disastrous. After the miners are free of
danger, then the operator can expeditiously appeal the action of the inspector.
(Italics supplied.)2

OF THE -INTERIOR

Is Time for Abatement of

[80 I.D.

a Hap-

ardous Condition to be Considered by an Inspector as a Factor

in DetermningWhetheran Imminent DangerExists?
l
The Board, in the majority opinion, at 137, supra, rejected Judge
Moore's concepts regarding the part
played by the element of time in the
definition of "imminent danger,"
when it says:
* * We emphasize that the phrase in
the definition "before such condition or
practice can be abated" in no way relates

to the time it may take to abate but relates solely to the condition of "immin-

ence" of danger. *

*

*

This position is not in harmony
with the purposes of §§ 3(j) or
'The majority overlooks the fore- 104(a) and (b) of the Act or with
going Legislative History as well as the Board's own decision in Cara basic rule of statutory construc- bon Fuel Company.4 The statutory
tion in its statement, at 5, supra, words "imminent" and "before"
that "The statutory definition of connote the element of time; they
'imminent danger' must be read in are "time" words. In the Carbon
its entirety without picking out in- Fuel case we correctly approved the
concept that time for abatement
dividual words or phrases * *."
It is true that the definition must be must be considered in determining
read in its entirety, but the key whether imminent danger exists in a
words, "reasonably" and "before" coal mine.5 In that case, the Bureau
in section 3 (j) of the Act cannot be of Mines argued and the Board favorably considered in holding for the
ignored. 8
Bureau, the following analysis: 6
3 Committee on Education and Labor, House
(1) to meet the first oriteria of secof Representatives, Legislative History Fedtion
3 (j) of the Act in determining
;eral Coal Mine Health and Safety Act (March
1970) at 89.
7 "It is an elementary rule of [statutory]
construction that effect must be given, if
-possible, to every word, clause and sentence
of a statute." * *
Sutherland, Statutory
Cofstracetion, d Ed., § 4706 at 339; See U.S.
v. Menasche, 848U.S. 528, 75 S.Ct. 513, 99
L. Ed. 615 (1955).

2 IBMA 42, 2 CCH Occupational Safety
and Health Guide par. 15,471, at p. 20,747
(1973). [hereinafter cited as Carbon Fuel.]
6 See "Findings of Fact," Nos. 4 and 13
in Carbon Fuel, at 46 and 48; also see
paraphrased definition of section 3(j) at 49.
GBureau's brief at 15-16 in Carbon Fuel.

4001

: EASTERN

ASSOCIATED

COAL CORPORATION
June 13, 1973

(JOANNE

MINE)

407

the existence of an imminent dan- however, and does not require the
ger, an inspector must observe a withdrawal of personnel. That is-00:
condition in the coal mine which why section 104(b) of the Act remust reasonably be expected to quires the use of notices of violation
cause death or serious physical of mandatory safety standards
harnm,and' (2) then the inspector which prescribe a reasonable time
must properly consider the time in which the operator is to abate
that would be required to abate the the safety hazard involved. The
mere fact that an inspector has the
condition.
The Bureau argued in the Carbon discretion to issue a notice of violaFuel case that in following the tion, or, in the alternative where the
above steps, "The inspector was circumstances are appropriate, an
merely following the criteria of the imminent danger withdrawal order,
Act in determining whether death does not mean that the Board, as the
or serious physical injury could rea- final adjudicatory authority for the
sonably be expected to occur before Department, must approve the subthe condition or danger could be jective judgment of the inspector
abated.".7 The emphasis on the last where he chooses the wrong sanceight words was supplied by counsel tion.
A principal function of any govfor the Bureau. No departure from
this important and correct analysis ernmental administrative review
of section 3(j) was even suggested tribunal, insofar as possible, is to
in the Bureau's argument before the counteract the actions of administrative persomiel which do not conBoard in the instant case.
form to a statutory standard or
Is the Board Called upon to Decide which are not supported by the
Whether the Inspector Chose the facts. Failure to do so would conCorrect Alternative Course of done, in the first instance, an illegal,
or, in the second, an arbitrary result.
Action?
When the inspector observed the
I believe that the Board is called
hazardous conditions in this case, he
upon to determine whether the in- was confronted with choosing one
spector did choose the correct of
of three alternatives: (1) to issue a
several alternatives available to withdrawal order for imminent
him under the Act. In considering
danger; (2) to issue appropriate
all the sanctions available to the innotices of violation of mandatory
spector, it must be remembered that safety standards which could reevery mandatory safety standard
quire abatement within a matter of
contemplates a potential danger or minutes; or (3) to issue no formal
hazard to miners which the Act recitation, since abatement was in
quires to be eliminated. Every such process.
danger or hazard is not imminent,
The record discloses that this inmde two mistakes. First,
spector
Id.

408

-

DECISIONS

OF THE

DEPARTMENT
OF TE
.1,
,
Q

INTERIOR

rso I.D.

he admitted that he did not recog- tempting to operate shuttle cars.
nize the violation of any mandatory (Tr.' 36.)
safety standard. (Tr. 43, 45.) HowConclusion
ever, counsel for all the parties involved in this case agreed that there
I believe the statutory definition
were at least three or possibly four
'of imminent danger is sufficiently
mandatory safety standards that
clear to be applicable in the enforcehad been violated. Second, he issued
ment of the Act and that the majora withdrawal order based on an obvious misunderstanding of the ity's new definition, employing an
statutory meaning of the term "im- undefined term, "normal mining
minent." When asked by counsel for operations," is too vagtep "Normal
Eastern, "Do you know what the mining operations" could ineude
word 'imminent' means?", the in- the activity of abating safety hazspector testified that it meant "a ards in addition to the activity of
danger that could happen" and that digging coal.
I am fearful that if the majority's
a. "hazard" and "imminent danger"
definition of "imminent danger"
meant the same thing. (Tr. 54.)
Because of this misunderstand- stands, much confusion within the
ing, the inspector exceededthe scope industry as well as among coal-mine
of his discretion intended by Con- inspectors will result, and excessive
gress to be limited by section 3(j) issuance of "imminent danger"
of the Act. The specific limiting withdrawal orders will occur in lieu
words and phrases, "which could of section 104(b) notices of violareasonably be expected," and "be- tion.
I would affirm the decision by the
fore such condition or practice can
Administrative
Law Judge vacatbe abated," were not applied by the
ing
the
section
104(a) order of
inspector.
withdrawal,
issued
by the inspector
It was not easonablefor the inat
the
Joanne
Mine.
spector to believe that death or seripus physical harm would come to
DAvm.DOANE,
DleonAer.
a shuttle-car operator, who was
neither operating nor about to operate a shuttle car through the reUNITED STATES v. LEE
stricted passageway. The most ob-CHEARTRAND ET AL.
vious reason, for this conclusion is
that the parked shuttle car and the 11 IBLA 194
debris had to be removed before the
Decided June R5,1973
No. 4 Entry

could physically ac-

commodate the operation of shuttle
cars. The record clearly supports
the inference that the operator
would continue and complete his
'abatement procedure before at-

Appeals from decision (Arizona
A-lI86) of Administrative Law Judge
L. K. Luoma declaring certain mining
claims to be null and void and--declaring portions of other claims to be valid.
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UNITED STATES V. LEE CHARTRAND ET AL.
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Affirmed.

Administrative Procedure: Administrative Law Judges-Rules of Practice: Appeals: Generally
Upon appeal from a decision of an Administrative Law Judge, the Board of
Land Appeals nmaymake all findings of
fact and conclusions of law based upon
the record just as though it were making the decision in the first instance.

Administrative
Procedure: Generally-Rules
of Practice: Evidence
The Board of Land Appeals has authority
to reverse the findings of an Administrative Law Judge. However, where the
resolution of a case depends primarily
upon the Judge's findings of credibility,
which in turn are based upon his reaction to the demeanor of witnesses, his
findings will not be lightly set aside.

Mining Claims: Common Varieties of

Minerals:
GenerallyX

Mining Claims: Common Varieties of
Minerals: Generally-Act of August 4,
1892
The. Act of July 23, 1955, as amended,
§ 611

(1970),

had

To determine whether a deposit of building stone is of a common or uncommon
variety, there must be a comparison of
the deposit with other deposits of similar type materials in order to ascertain
whether the deposit has a property giving it a distinct and special value. If
the deposit is to, be. used for the same
purposes as minerals of common occurrence, then there must be a showing. that
some property of the deposit gives it a
special value for such use and generally
this' value is reflected by the fact that

the material- commands a higher price
in the market place.

Mining Claims: Discovery: Generally
Where locatable minerals have been
found and the evidence is of such a character that a person of ordinary prudence
would be justified in. the further expenditure of his labor and means, with
a reasonable prospect. of success. in developing a
ine, a discovery exists
within the meaning of the mining laws.

Mining Claims: Discovery: Market-

Where placer mining claims are located
after July 23, 1955, for deposits of buildmg stone, the stone may be an uncommon variety subject to location where it
commands a higher price in the market
place because of its unique patterns and
coloration characteristics.

30 U.S.C.

409

the

effect

of excluding from the coverage of the
mining laws "common varieties" of
building stone, but left the Act of August 4, 1892, 30 U.S.C. § 161 (1970), au-

thorizing the location of building stone
placer mining claims, effective as to
building stone that has "some property
giving it distinct and special value."

ability
In applying the prudent-man test a critical factor to be considered, especially
in the case of widespread nonmetallic
mineral, is whether the claimed material
is marketable. To establish the marketability of a widespread nonmetallic
mineral a eontestee must show that by
reason of accessibility, bona fides in de-.
velopment, proximity to market, existence of present demand, and other factors, the deposit is of such value that it
can be mined, removed and disposed of at
a profit.

APPEARANCES: Lee Chartrand, pro
se, for appellants-contestees;, Richard
L. Fowler, Esq., Office of the General
Counsel, United States Department of
Agriculture, Albuquerque, New Mexico, for appellant-contestant.
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APPEALS
Oil August 25, 1967',the Manager

.of lhe Arizona Land Office,Bureau
,of Land Management, initiated a
contest on behalf of the United
'States 'Forest 'Serice 'challenging
'the validity of the Picture Rock

OF THE INTERIOR
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embraced within the limits of the
claims was nonmineral in character,
that the mineral material found
within the limits of the claims was
not a valuable mineral deposit
within the -meaning of 30 U.S.C.
..§ 6-l1

970),,that the rland included

"within the litits of ;the claims was
'-ot -'hiefly valuable for miil'inals,
that' the claims were not located in
54,
, 6, and '7. good faith, aid that the claimjs*re
'Claims Nos. 1, 2, 3,
-Theseplacer mining claims were vnot located by bona fide. locators
owned by Lee Chartrand 'and Bair- -acting .n -associationand,were-therehara Clrartrand. The complaint was fore in excessof the acreage allowed
thereafter amended to include five by the mining laws of the United
additional placer mining claims, the States.
-Arizona 'Picture Rock Nos. 1, 2, ;3,
'Ba-sedupon all the evidence pr~e'4 andZ5,'whieh'Were located on Sep- sented at the heariong the Judge
'tefmber 1, 1967, by the cohtestees, found that the deposits of stone in
;I~e Chatraid, -Barbara Chartrand, the Arizona Picture-Rock Nos. 1,
'.olbeiit Chartrand,. Lloyd Chart- 3, and 4 were of a common variety.
rand, Donald Chartrand, Debra Thus, he concluded' that these'three
'Cliartrand, Denise Chartrand, and claims were not subject to location
Robert B. Jones.
after July 23, 195, and declared
1
Law
Judge
The Administrative'
the c6laimsAuTland void. In con-necfo'und that -the'mining clains chal- -tion withthe Arizona-Pictire'R6ck
enged in the original complaint Nos.'2'and 5'the Judge found that a
(,the Picture Rock Claims Nos.'1-4) .deposit of stone exposed in a quarry
were abandoned, and declared them situated on portions-of'both of these
~tobe null and void. "Noparty has claims possessed a unique colorizaehallenged 'the deteri'hiation made tion characteristic'which occurred
by the Judlge in' connectiOn fwith in very limited areas of 'the widetlhese claims on appeal to this spread Coconino sandstone deposits
Board.
-found in the area. The Judge fbt-d
In connection with the remaining that thestone from thisquarry comclaims (the Arizona Picture Rock manded a higher 'price in'the mar,Xs. 1-5) the amended complaint ketplace than other stone used for
charged that a valid mineral' dis- .the same purposes. Thus, he ;concovery did not exist within the cludedithat 'the 'deposit of stone poslimits of the clains, that the land
sessed a property. giving it a distinct
1 The change of title of the hearing officer
and special value and that the defrom "EIIaiing Examiner" to "Administrative
Law Judge" was effectuated pursuant to order
posit therefore was not a common
of the Civil Service Commission, 37 F.R. 16787
variety of stone removed from the
(August 19, 1972).
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iambitof the mining laws by the Act
of Jly 23, 1955, 30 U.S.C. § 611
(1970). The Judge also found that
,the mineral charcter of the deposit
of stone from the -quarry was only
'demonitrated to 'exit in suffcient
quantities n two ten-acre sibdivisions of the Arizodna idture
Rock No.' 2 ad

on 'two adjacent

1ten--Are
subdiiisiods of'the Arizona
'Picture

i3ok

Nb. 5. Consequently,

-411

tionally employed, witl jidicial approval, the. prtident-man test.
Under tis test, a discovery exists
"4* * * Whereminerats lave 'been
found and 'the evidence is 'of such
'a character that -a-person of ordi'nary pvudence would be justified in
the Thrthet -expendit-ureof his labor
and means, with a Teasonable
prospect of success in developing a
valuable mine * * *." 'cas tle v.

'th-6Jidge cdncludedthat 'iiscover-

W'onf70e,

ies -of valuable 4niineralswere only
oshWn'to
exist on these poitions of
'the claii's and 'that the remaining
pbttions of the claims were non~bmineral
i'daractcr 'and, therefore,
null and void.
In 'c'6nn'etio ."With'the 'marketaLbility of the stone in question, the
Judge found'that -a market existed
in 'floenix, Arizona, and in other
places where the stone from 'the

'see United 'Sates v. Coleoan, 390
U.S. '599 (1968). 'in pplying the
prudent-man test a critical factor
to be considered, especially'in the
case of a widespread nonmetallic
-mineral, is whether the claimed
.material is "marketable." To 'establish the 'marketability of a widespread nonmetallic -mineral, a contestee must show that by '-reason of

19--L.I). 450X,'457 '(1894);

'aecessibility, bona'-fides in- develop-

ment, proximity to market, existThus, he found that a person of -ence-of present demand,.and- other
ordinary p udence 'would ' be justi- 'factors,"the 'deposit.is of such value
'fied-inspending his time and moley 'that it 'cainbe' mined, removed and
in developing the property as a disposed of' at 'a 'profit. Foster v.
'&aton, 271'F.2d 836,-838-(D.C. Cir.
mine.
-*1-959);
Layman v. Ellis, 52LD.' 714
The c6ntestant has appealed
quarry 'could "be sold 'at a profit.

from that part of'the Judge's deci- (1929).
-portions6ofthe
'rmining claims to' be'valid.'The'conrtestees-haveappealed-from thatfpart
of the Judge's decision which
-'delaredthe mining claims in -issue
'tobe null and void.
In -order to determine whether
a' mining - claimant has discovered
"iavaluable mineral deposit within
'the meaning 'of 30 U.S.C. § 22
sion'Which'declared

The -mining -Olaims-in' issue'were
'located; as placer claims ifor' build-

'ing"' stones. Thee Act of August 4,
1892, '-27'Stat.

348, '30 U.S.C.: §;161

Any 'person authorized to enter lands
under the mining laws of 'the 'United
States: may enter lands that are chiefly,
-valuable -for building -stone under. -the
-provisions of the law in relation to placer

'(190), the e-partment has tradi- -mineralclaims. *
508-212-73-8

*

(1970), isitherefore applicable. The
Act provides in pertinent part:
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other deposits of similar materials.
Therefore, it must be shown that
the material under consideration
has some property which gives it
value for purposes for which other
part:
vides
in
pertinent
*
are not suited, or, if the
materials
No deposit of common varieties of
is
to be used for the same
material
* * stone * * shall be deemed a valuable mineral deposit within the meaning
purposes as other materials of comof the mining laws of the United States
mon occurrence,that it possess some
so as to give effective validity to any
property which gives it a special
mining claim hereafter located under
value.for
such uses, which value is
such mining -laws: Provided, however
reflected by the fact that
generally
varieties" * * * does not
t * * "Common
include deposits of such materials which
it commands a higher price in the
are valuable because the deposit has
market place. United States of
-,'Themining claims in issue were located subsequent to the enactment
of the Act of July 23, 1955, 30
U.S.C. § 611 (1970). The Act pro-

*

some property giving it distinct and spe-

,cial value

*

In, United States v. Coleman, su-praat 605, the Supreme Court considered the effect that 30 U.S.C.
. § 611 (19TQ) had on 30 U.S.C. § 161

(1970). The Court stated:
Thus we read 30 U.S.C. § 611, passed
in 1955, as removing from the coverage
-of the mining laws "common varieties"
of building' stone, but leaving 30 U.S.C.
§161, the 1892 Act, entirely effective as
' to building stone that has "some property
giving it distinct and special value" (expressly excluded under § 611).

As stated in United States v.

inerals

Products, 5 IBLA 179 (1972). See

United States v. Thomas, 1 IBLA
209, 78 I.D. 5 (1971).

In applying these tests to the evidence presented at the hearing, the
Judge concluded that the contestees
established a valid discovery on the
40-acre tract referred to above.
the Judge made several evidentiary findings. to support his ulti- mate findings of fact and conclusions of law set forth above. The
.Judge's treatment of the evidence
appears on pages 10 to 1T of his

Development Corpora- decision which we here-by adopt as

tion, 75 I.D. 127, 134 (1968), the
Department interprets the 1955
[A]ct as requiring an uncommon
variety of. stone to meet two cri-teria: (1) that the deposit have a
* unique property, and (2) that the
unique property give the deposit a
distinct and special value. In order
*to determine whether a deposit of
stone has a unique property which
gives it a,distinct and special value,
- there must be a comparison of the
-material under consideration with
.

. America v. California Soylaid

set forth below:
* Mr. Robert. B. Wilson, a duly qualified
engineer of mines and geology, employed
by the United States Forest Service, testified in behalf of the Contestant (Ex. 1).
The bulk of Mr. Wilson's testimony is
contained in a mineral report dated November 13, 1968, and received in evidence
as Exhibit No. 2. e examined the claims
in May and September of 1967, and in
September of 1968. They are situated
approximately 17 miles west of Hleber,
Arizona, and 2'/2 to 4 miles north of State
Highway 160. None of the permanent

roads in the area furnish [sic] direct
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access to the claims but there are several
abandoned logging roads by which they
can be reached in a pickup truck. The
topography of the claims is gentle to

moderate and the area is covered with a
heavy stand of ponderosa pine.
The Coconino sandstone formation
crops out in many places on the claims
and is believed to be the only bedrock
formation in those areas of the claims
where the bedrocks are obscured by overburden. However, the outcropping strata
of Coconino sandstone are from the up-

permost part of the formation and -it is
possible that there are some thin, erosional remnants of the Kaibab limestone
formation overlying the Coconino sandstone onsome of the higher ridges where

the bedrocks are obscured by a thin
mantle of overburden.
The Coconino sandstone formation
is a uniformly, medium-grained, wellcemented, white, pink and brown to red
colored, cross-bedded sandstone of Permian age. The coloring usually follows

the bedding or strata rather than crossing through it at angles, producing solid

colors rather than varicolors in particular stones. It ranges from less than 100
feet to more than 500 feet in thickness
and underlies the whole of the Coconino
plateau where it crops out over wide
areas in Mojave, Coconino, Yavapai,
Navajo and Gila Counties, from as far
east as Holbrook to as far west as Seligman, Arizona, a distance of 150 miles.

It has been quarried in a great number
of places..
Most, if not all, of the presently oper-

ating Coconino sandstone quarries are
located in the vicinity of Ashfork, Arizona, where a wide range of colors can
be obtained and the cost of quarrying
and transportation is as low as any in

the industry.
Mr. Wilson stated that the objective in
a Coconino'sandstonequarry is to get out
as much flagstone as possible. He described a commercial grade of flagstone
as being a minimum of two feet square
in size, with a thickness varying from
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under one inch to around two inches.
The value drops fast on any stone over
two inches thick.
He stated that thicker slabs may be cut
into strips, called ashlar strips, which are
marketable for veneering. In any quarry
there remains a certain amount of waste
rock of all shapes and sizes, not conforming to any particular specification, called
rubble, which can be used for laying up
into walls or making fireplaces. This ma-

terial is so plentiful in all quarries that it
can usually be obtained for the price of
hauling it away.

He stated that all the quarries produce
as many colors as possible and all colors
sell for essentially the same price. A
dealer price list (x. 9) shows the cur-

rent prices paid producers for the various types of Coconino sandstone.
In general, the sandstone exposed on

the claims is a rather thick-bedded,medium to fine-grained, light brown to dark

red rock that has little tendency to split
along the bedding. However, there are a
few zones of cross-bedded rock in which
the individual beds range from less than
one inch to around fifteen inches in thickness. These cross-bedded strata contain
sharp bands of contrasting colors that
have a strong tendency to cut across the
bedding. The most pronounced coloring is
found in working No. 3 on the Arizona
Picture Rock No. 2 claim. It is this type
of coloring, in Mr. Wilson's opinion, that
has, led Contestees to believe the rock is
an unusual variety.
In the way of improvements and development work on the claims, Mr. Wilson
found a small one-room cabin, approximately 2 miles of abandoned logging
roads that are being used as a means of
access, six shallow bulldozer cuts, and.
one quarry. He plotted the development
workings on Attachment No. 3 to Exhibit
No. 2, and described them as follows:
No. 1 claim [footnote omitted]-Workig No. 1 is a bulldozer cut approximately
40 feet long, 10 feet wide and 2 feet
deep in which the overburden has been
stripped from the top of the fine to medium grained, light to medium brown col-
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ored sandstone. The sandstone'is highly
'fractured and breaks out into small an-

gular blocks that have little tendency to
split along the bedding. None of the material excavated from the cut has been
removed from the site.
No. 2 claim-Working No. 1 is a bulldozer cut approximately 65 feet long, 12
feet wide and 2% feet deep in which the
overburden has been stripped from the
top of a thickly bedded, light red colored
sandstone. The sandstone is highly frac-

tured and has little tendency to split
along the bedding. None of the material
excavated from the cut has been removed
from the site. 'Working No. 2 is a bulldozer cut approximately 30 feet long, 14
feet wide and 3 feet deep, in which the
overburden has been stripped from the
top of the light brown colored sandstone.
The sandstone is highly fractured and
breaks out in small angular blocks that
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Forest Service had not taken action to
prevent him.
No. 3 clain-Working
No. 1 is a bulldozer cut approximately 45 feet long and
30 feet wide, in which the loose rock has
'been removed from the top of an outcropping bf fine to medium grained, light
brown colored sandstone. The -sandstone

is highly fractured and has little tend'ency to split along the bedding. None of

the material 'excavatedfrom the cut has
-been removed from the site. Working No.
2 is a bulldozer cut approximately '60 feet
long, '14 feet wide and 3 feet deep, in
which the overburden has been chipped
from the top of a medium to fine grained,
light brown colored sandstone. The sand-

stone is highly fractured and has little

stone and the ashlar strips cut from the

'tendency to split along the bedding. None
'of the material excavated from the cut
has been removed from the site.
No. '4 laim-Working No. 1 is a bulldozer cut approximately 40 feet long, 12
feet wide and 2½/2feet deep, in which the
overburden has been stripped down to
-expose a small area of light brown colored, fine to medium grained sandstone.
The exposed sandstone is highly fractuted and appears to be thickly bedded.
None of the material excavated from the
cut has been removed from the site.
No. 5 olaim--The west end of working No. 3 on the No. 2 claim, is believed
to extend onto the No. 5 claim. There
is no other working on the claim, but
there are numerous outcroppings of the
Coconino sandstone in which the rock is
highly fractured and thickly bedded and
little tendency to split along the bedding.
According to Mr. Wilson, the stone
found in the quarry on claim No. 2 and
extending somewhat into No. 5 (identified as working No. 3) has an unusual

thick slabs have been removed from the
claim, but the amount removed and the
price received could not be determined, as
Lee Chartrand, who claims to be the only
person to have removed stone from the
claims would only state that he had sold
the stone he had removed at a good profit,
and could have sold a lot more if the

a tendency to cross the bedding at angles
rather than. following the bedding or
strata. When this stone is cleaved along
the strata, it presents a varicolored pattern on its surface, ranging in all colors
from white to red to almost purple. In a
normal Coconino deposit, a. given stone

have little tendency to split along the
bedding. None of the material excavated
from the cut has been removed from the
site. Working No. 3 covers an area approximately 250 feet long and 75 feet
wide where the overburden has been
stripped from a zone of cross-bedded
sandstone in which there are sharp bands
of color ranging from light yellowishbrown to dark red. The rock is more
thinly bedded than that exposed in any
of the other workings of the claims. Some
of it will split into one-half to twelve-inch
thick slabs. From the appearance of the
working as of September 24, 1968, no
more than 125 cubic yards of stone have
been removed from rock in place. A considerable amount of the stone removed
has been sorted according to thickness and
stockpiled on the claim for use as flagstone and cut ashlar strips. Some flag-

characteristic in that the coloring has
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would cleave into a solid color only. This
would be true of the stone he found in
the other workings on-the claims.
Mr. Wilson klnows of no other Coconino sandstone that has a comparable
coloration characteristic, and has never
seen a quarry that has this feature in the
rock where the coloring crosses the bedding so pronouncedly.
This type of coloration, in Mr. Wilson's opinion, resulted from weathering
near the top'of the Goconinoformation.
The ground water solutions have brought
manganese and iron and, in percolating
through the pores of the rock, precipitated the minerals causing the coloration.
He felt that as the quarrying proceeds
downward in the pit this type of color-

ation will disappear and the fresher rock
at depth Will have the normal solid
coloration.
Mr. Wilson could not determine either
from exposures,. outcroppings or geological inference,' as to how far this unusual deposit extended laterally from the
quarry into the No. 2 and No. 5 claims.
He stated it definitely did not cover the
entire area of.those claims and it did not
occur at all on anything exposed on the
Nos. 1, 3 and 4 claims.

Mr. Wilson expressed the'opinion that
the material on the claims would be
classified as a common variety of sandstone of widespread occurrence and not
locatable under section 3 of the Act of
July 23, 1955. He also expressed the
opinion that a market does not, exist
for the mineral material on the claims
and that it cannot be marketed at a profit. He felt the claims are not chiefly valuable for mineral.
Mr. Leonard A. Lindquist, timber staff
officer, Sitgreaves National Forest, with
a degree in Forest Management from
Iowa State University, testified that he
made a timber appraisal of the area covered by the claims. He estimated that the
total area is presently covered with 4,500,000 board feet of merchantable timber valued at $35 per thousand, or $160,000, and, in addition, 6,000 cords of pulpwood valued at $1.00 per cord, or $6,000.

These are stumpage values. He stated
that the area is a very good quality site
and constitutes an 'excellent place for
growing timber.
Mr. Lee Chartrand, a timber cutter by
occupation, began his testimony by displaying a large assortment of stone taken
from the quarry previously described, and
identified as working No. 3. (Mr. Wilson
agreed that all the stone came from that
working.) Part of the display was photographed in color and is shown in Exhibits
G, H I and . Mr. hartrand gave a
demonstration of how the various stones
on display could be cleaved by use of a
hammer and chisels. An example was a
slab of stone 3 feet by 18 inches by 1Y2
inches thick, which he split into two 8/
inch thick slabs. The cleaved surfaces exhibited beautiful color patterns, perfectly
complementing each other, as shown in

the color photos. He stated that artists
consider these complementary designs to

be in the nature of hand painted pictures
which can be hung on the wall One such
split stone, shown in Exhibit C, he sold to
a stone yard in Montana for $15. Another
one, shown in Exhibit D, he sold for $30.
Mr. Chartrand described other stones,
all of which he characterized as rubble,
as being suitable for cleaving into thin
tile for flooring and drainboards, generally competitive with ceramic tile. Others
he described as suitable for making fireplace facings, lamp stands, and other ornamental objects. An example of a fireplace constructed with this stone is shown
in Exhibit F, in which 1 tons of rubble
stone and 21 sq. ft. of hearth stone were
used. An invoice in Exhibit K shows that
Mr. Chartrand received $84 for this stone.
Mr. Chartrand stated he could alone
quarry, split and prepare for market,
three tons of stone in a normal eight-hour
day. He estimated that as soon as the
quarry is opened up to the point where
he is working on fresh surfaces he can
process ten tons per day, using simple

hand tools. Ie also stated that he had
quarried down to a depth of six feet and
the farther down he went, the colors of
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the stone becamebrighter and the designs

bab, Dunbar and from six or seven dif-

more beautiful.

ferent quarries in the Drake, Williams,

Prior to initiation of this contest action, Mr. Chartrand had been advanced
$5,000 by a Mr. Hal Butler who was in-

terested in marketing the stone from the
quarry. By the middle of September 1967,
Air. Chartrand had about 100 tons of stone
quarried and guillotined and placed on
pallets, ready for delivery. He had built
a hundred yards of new road which would
have provided access to Mr. Butler's large
diesel trucks. It was at this time, accord-

ing to Mr., Chartrand, that the Forest
Service blocked his access roads by bulldozing 3-foot-high mounds over them.
This physical blocking of the roads prevented him, from meeting his commitment
with Mr. Butler, and resulted in cessation of his operations. Apparently the
only actual sales he has succeeded in
making so far are those shown by ten invoices, Exhibit K, totaling $286.72.
Mr. Hal Butler, Show Low, Arizona, a
salesman of lumber products, testified

that he visited Mr.

hartrand's quarry

on several occasions and took samples of
the stone to display to his customers in
the lumber industry. On the basis of their
interest, he, advanced Mr. Chartrand
$5,000 as capital to begin production. IHe
stated that he immediately had two buyers, one an architect, for 100 tons at ap,
proximately $55 to $0 per ton fo.b. the
.quarry. Mr. Chartrand was unable to fulfill his commitment, apparently because of
being stopped by the Forest Service.
Mr. Gage Keith Fink, Phoenix, Arizona, testified as follows:
He first started prospecting for stone
in 1945 and has. since been in the business of quarrying different building

stones throughout the southwestern
states, establishing distributorships in
the- east and west, and retailing and
wholesaling stone, with a yard in Phoenix and outlets in other cities. In recent

years he has assisted groups on Indian
reservations in Arizona in exploring for
stone and investigating the possibilities
of opening quarries for them.
He has purchased flagstone from Kai-

Seligman and Snowflake areas. Through-

out the year he sells approximately 300
tons of Goconino flagstone. He estimated
that 95 percent of all of the stone in all
*ofthe various quarries of flagstone consisted of a solid type color, either brownbeige, beige, or red. A very minor amount
would be in the multi-colors. Nowhere
else has he seen anything to compare with
the multicolors found on Mr. Chartrand's
claims.
He quarries many; different types and
colors of stone for mosaic-type veneering;
including schist, quartz, jasper, onyx,
sandstone and epidote. This has been used
in the construction of a number of build'rgs in Phoenix, such as the Thomas Mall,
County Complex, Christown, Valley National Bank and Western Electric. Using
25-ton trucks it costs $6 per ton to haul
stone into the Phoenix area from points

farther away than 'Mr. Chartrand's
claims. This stone sellsin the retail yards
for prices ranging from $35 per ton up to
$200 per ton for some types. All of the
stone exhibited by Mr. Chartrand could,
without exception, be used in mosaic-type
veneering. It can also be used as flagstone
for patios, entranceways and flooring. Because of the sirling-type
coloring, the

stone is particularly attractive for use
for entrances in homes, and for tile and
other decorative uses. There is no other
Coconino sandstone in the Arizona deposits which has this coloration characteristic.
For veneering purposes he sells stone

for $50 per ton which is not'nearly as attractive as that on displayin the hearing,
room. For decorative uses he sells ordinary solid colored flagstone for two
cents per pound whereas the stone on dis-play would. sell for five to six cents perpound.
He acquired one load of stone from MrChartrand. He sold one of the stones,
similar to ones on display, for $75 and he

received a premium price for all the rest.
Mr. John J. Blakeley, Phoenix, Arizona, testified that' he has been 'in the
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building materials and supply business in
Phoenix for the past 39 years and is always looking for new products to offer
contractors and to the general public. In
addition to Phoenix, he has connections
in the stone business in the Los Angeles
area, the Bay area and the Pacific Northwest.

He visited Mr. hartrand's quarry in
the late summer of 196T and acquired
some of the stone as samples and immediately sold them to contractors. One of
his outside cofntacts wanted an exclusive
setup to handle the stone in the Bay area,
where, at that time, the normal Coconino'
flagstone was lbringing retail around $80
per ton, or four cents per pound. This
contact reported that if he could be sup-'

plied with this material from the claims
he could sell it at a premium of two to'
three cents a pound over the normal.
Mr. Blakeley again visited the claims

and found that there was just no end to
the beautiful stone up there and no end

to its potential. He used the words "it's
fantastic." He has supplied materials on
a good many of the major buildings in
Phoenix and all over Arizona, and has
never seen anything to equal the beauty
and uniqueness of this particular stone.

He has all of the facilities necessary to
merchandise this stone in Phoenix, and
all he needs is a source of supply.

He presently has customers for the
stone and merely needs deliveries from
the source. The potential for the stone is
almost unlimited in the construction business because it can be used for portico
entries, foyers, veneering, swimming
pools, patios, stepping stones, etc.
While not being a geologist, he testified

that in his opinion,the coloration formations ,exist because of centuries of sedimentation, chemical reaction, and compression, and that the coloration followed
through consistently. It is not a seam.
coloration from oxides coming down

through the seams. It is a coloration that
seems to have been formed through a'
churning or whipping at the time it was
in a mud or fluid state. The coloration
goes solid all the way through the stone.

Contestant has appealed from
that part of the Judge's decision
which found portions of the mining
claims to be mineral in character
and contain a valid discovery. The
gist of contestant's appeal is that
the Judge failed to consider and
give sufficientweight to all the rele-'
vant evidence in determining the
facts which appear in his decision.
In support of its position, contestant has incorporated in its brief on
appeal several excerpts' of testimony which are generally supportive of contestant's position on the
issues raised in the hearing.
We cannot ' agree with contestant's argiument that the Judge did
not consider or give sufficientweight
to certain evidence. The Judge's
ultimate findings of fact were based
upon all the evidence presented to:
him at the hearing, as he so stated
in his decision. While the Judge did
not mention certain facts, this'did
not establish that he failed to consider all the relevant evidence. See

United States v. Zerwel, 9 IBLA'
172, 175 (1973).

This Department has a longstanding practice of affording considermble weight to the findings of
the tnier of fact at an administrative hearing. The reason for this
practice is because the trier of fact
who presides over a hearing has an
opportunity to observe the witnesses, and is in the best position to
judge the weight to be accorded
conflicting testimony. See Forrest
B. Mulkins, A-21087 (Decemiber 8,

1937), I.G.D. 22; United States v.

Humboldt PlacerMiningCoanM7,
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agree with the argument made by.
that the Board of Land Appeals has conteste s tha.t the Judge gave too
authority to reverse the fact find- much weight to the testimony of the
ings of a Judge; iowever,.where, as: mineral examiner. Contestees' arguhere, the resolution of a case de- ment is subject to the same rationpends primarily upon his findings ale set forth above. State Director
of credibility, which in turn are of Utah v. Dunham, supra; Forrest
based upon his reaction to the de- B. Mulkins, supra.
The decision of the Judge is supmeanor o witnesses, his findings
by the preponderance of the
ported,
this
by
aside
set
lightly
will not be
and probative evidence
substantial
v.
Utah
for
Board. State Director
the following exNevertheless,
272
I.D.
78
Dunham, 3 IBLA 155.,
are set forth,
testimony
of
cerpts
therein.
(1971), and cases cited
buttress our
particularly
they
since
appeal
on
The contestees argue
findings.
have:
should
that all of their claims
Robert B. Wilson, the mineral
been validated in toto. Contestees
assert that the Judge gave too much examiner called by contestant, tesweight to the testimony of the min- tified as followed on cross-examina-.
eral examiner, Robert B. Wilson, tion by Lee Chartrand:
who testified on behalf of the con[Tr. 12]
testant. The Judge found, and his
finding is supported by the record,
Q. It is. stated in this report that it's
that the mineral character of the a common variety of sandstone over
land embraced within the claims in [sic] wide occurrence.
8 IBLA 407 (1972). We recognize

issue was only established in con-

inectionwith the stone found on the
quarry which extended at most into
the two 10-acre subdivisions of both
the Arizona Picture Rock No. 2 and
the Arizona Picture Rock No. 5.
Wilson testified that neither by
physical exposure nor by geological
inference could it be determined
how far the stone extended laterally
from the quarry, although it did
extend to some degree. As noted in
the decision of the Judge, this testimony was uncontroverted. Thus, we

are of the opinion that the Judge
properly found that contestees had
not established a discovery except
on those portions of the claims
which the Judge validated. We dis-

Do you say that this stone is found
other places?
A. Well, the Coconino sandstone formation is exposed in northern Arizona
from, I suppose,, from around Holbrook
as far west as Seligman, that's a matter
of 150 miles or so, all along the IRim,
and places in Gila County and it's been
quarried in a great many places.I'd say
it was a widespread occurrence.
Q. Would you say this particular color
and design in stone is widespread?
A. This particular coloring, I call it
of it has almost a:
a kind of a -some
purple cast in the coloring, has a ten-;
dency to cross the bedding rather than
be along the bedding, and that type of
coloration is, well, it's not - does occur
in other places. It's not widespread, no.
This particular pattern of coloring is
not particularly widespread.

*

e

*

*

*
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On recross-ekamination by Lee
-Chartrand, Wilson testified:
[Tr. 27]

[Tr. 18]
A. I don't know about the percentage
but I believe I testified when I was on

the stand before that this particular

Q. Mr. Wilson,- what percent of. the
quarries in this Caconino stone would you

say had the vertical coloring,would run
vertically in the veins?

type of coloration does occur in other
places. Where the outcrops have been
deeply weathered, it does occur.

Q. Is it your testimony that this simi-

that has the coloration and the crossing

lar type of coloration occurs generally
throughout the flagstone deposits in
Arizona?
A. No, no, only in those places where
the rock hag been exposed to vveatheting for a long time and certain minerals
are necessary to produce this type of
coloration.
Q. Is this then, a common phenomenon
or an uncommon phenomenon through'
outithe flagstone deposit?
A. This type of coloration is relatively
uncommon throughout the Coconino
sandstone.

of the bedding the way this particular
stone of yours does, if that's what you
mean.

uncommon?
A. That I couldn't say.

[Tr. 28]
A. Well, I couldn't say.
Q. Do you know of any that do'?
A. That is exactly like yours? By vertical [sic] you mean across it, straight
Q. Not exactly straight up and down.
A. But almost. The coloring in this
rock, the way it crosses the bedding, I
don't know of any Cconino sandstone

Q. Yes.

A. I have seen it in the field where it
wasn't being quarried. I have never seen

the quarry that had this feature in the
rock where the coloring crossed the bedding so pronouncedly as it does here.
Usually it crosses it kind of sneaky and
you istake the coloring for the bedding;
it is actually crossing the bedding.
*

.* e

e

Ce

On Examination by the Judge,
Wilson testified:
[Tr. :137]
Q. Mr. Wilson, there's been testimony
here that this type of coloration occurs
in .perhaps only five per cent of the total
area of the Coconino flagstone deposit.
Why would not the same type of weathering have occurred in the other areas,
why only in this particular spot?

Q. What is the reason it is relatively
The testimony of the witnesses
called by contestees was, as could be
expected, even more favorable on

the issue of the uniqueness of the
stone in question. We are of the
opinion that all of the testimony on
this issue supports the finding of
the Judge that the particular type
of Coconino sandstone on portions
of the Arizona Picture Rock Nos. 2
and 5 possesses a unique property.
While most Coconino sandstone oc-:
curs in solid shades of one color or
another, the stone in issue not only
occurs in variegated bands of several shades of color but the colors
also occur in veins which are characterized as being vertical, i.e., generally running upward and crossing
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the bedding rather than running
parallel to the bedding. The occurrence of both of these properties in
the same deposit of stone, as is evidenced by Contestees' Exhibits A,

I, C,D, E, F, A, H, I, and J, gives
the stone a unique property.
There was a considerable amount
of testimony to support the finding
of the Judge that the stone in issue
commanded a, higher price in the
marketplace than other stone used
for similar purposes.
Gage Keith Fink, whose business
was the quarrying of different kinds
of building stone, testified on direct
examination by Lee Chartrand:
[Tr. 92]

*:

:*

[Tr. 96, 97]
- Q. Now, what would the price in the
stone yard be for ashlar veneer?
A. You just sell the stone * . > I'd say
this stone would probably sell for-it
would have to be tried in that area, but
we are getting $50 for many stones that
are not as near as -pretty as this.
-

e

:: e*

'On examination by the Judge, Fink

testified:

-

[Tr. 99]
Q. What is the significancein'the marketplace

of the swirling-type

coloring

that's displayed in this flagstone?
A. Its beauty.
Q. What does it do price-wise; how
does it compare price-wise?
0
A. Oh, ifyou were to have an entrance
put in a home and it would be the same
as laying, almost, just laying cement, or
laying something colorful, like laying a
plain tile or a real decorative tile.

Q. I can appreciate that but what do
people pay for one or the other? Is there

a differencein the amount that they pay?
A. Definitely, definitely. In stones like
this where we were selling retail at our
yard flagstone at two cents a pound, we
get five and six cents for this.
Q. Have you sold this type of stone for
five or six cents a pound? I
Q. Whereas, you normally
ell the
solid-colored flagstone for two cents?
A. -Two cents.

e

*

*

*

*

John J. Blakely, who had been in
the materials and supply business
for 39years testified:
[Tr. 101, 102]

*

'On cross-examination by counsel for
contestant, Fink testified:

*

[80 I.D.

A. Oh, definitely, definitely.

Q. Did you ever try any sales of this
stone on your yard?
A. Yes, we had one load of this stone
in our yard. We sold-one stone about the
size of this larger, one you split here today for $75, and we got, a premium price
out of all of it. All the stone we had we
got a premium price.
*

INTERIOR

Q. * * when this stone was shown to
me I acquired some samples and immediately I sold it to some of my contractors * 4 * I contacted two or three&of

the people I knew

* and one' man

an interest in a stone yard up
in that area, [Pacific Northwest] he was
in that area on a sales trip and he immediately looked me up and he wanted an
exclusive setup to handle this stone in his
area. He told me at the time that price
*

'

R had

really wasn't any object. He said that at
that time that normal regular Coconino
flagstone, which a good bit of it moves
out of Drake-Seligman-Williams area,

4081 X
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was bringing retail around' $80 a ton in

the:.Bay area, which would be four cents
-a pc mlid,and-on the basis of tis'type of
.d,and-oil the basisbofthitypef
-ston e, if we could supply him, he could

sell: it at a premium of two or three cents
a pOund over this.
*'
*
.*
'*
*.

od discloses that contesteeshad sevral tons of stone sorted and piled
:
4t,*
ut were thwarted
in their attempts
to market the stone because someone
blocked the access road which ex-

tended from the claims to the high-

*****

F'inally, Hal Butler, whose primai rybusiness was in lumber, testifled as follows on direct examination
by( hartrand:
.

[Tn '108];

;

'

ay. It was uncontrovertedat the

hearing that the road was blocked
by -a timber contractor. The real
bone of contention was whether the
Forest Service authorized the blockluX In 'any event, we are of the
ig.
opinion

that

the Judge

properly

A. * * [Ohartrad] had taken mle found that the stone in issue could
out to the quarry, and being a salesman be marketed at a profit.,

-allImy life I was imediately sold on
wha ItI had seen at the quarry. I went so

far as to take samples of it

*

*, * and

on tay calls to the customers in the himber industry I would display, show them

this. I didn't have a customerthat I
calE!d on that didn't want truckloads of
this rock.
SC on the basis of that I advanced Lee
,

$5c0 )0 to get me out some rock because I
coult d sell it nearly everywhere I went.

*

*

.*

'-

*

*

[Tr. 109]
*
*
e

*
*
At
the
time
I
first
showed
you
this
Q.
and you contacted a few buyers, what
did you give me an order for on this

Although the Judge made, no
express finding that the land
embraced within the validated portions of the claims was chiefly valu-

able for minerals under 30 U.S.C.
§ 161 (1970) we are of the, opinion.
that such a finding is implicit in his

decisionsThe.

only evidence presehted by Te
on
heher te
ented by contestant on whether the

claimsin issuewere chieflyvaluable
for minerals was the testimony of
Leonard A. Lindquist, a timber
staff officer of the Sitgreaves National Forest. (Tr. 41.) He testified that in his opinion the estimated
value of the timber on all of the
land embraced within the claims

ston e, how much did you give me? What
-orde!r did you give me first?
(560 acres)
was $166,000. ConA. I told you to get me out 100 ton imiuediately,that I had it sold,andit would testant argues that' this testimony
bring approximately $55 to $60 a ton supports an inference that the value
of the timber on the validated porqua)rried,f.o.b.quarried,
IIb is conceded by contestant that
a geeneral market for stone exists in

the area of the claims. Contestees,
furl;hdrmore,presented 'receipts at
the hearing showing actual sales of
the stone.-While these receipts only
totoJ between $250 and $300 the ree-

tions of the mining claims (40
acres) is $11,440. Assuming arguen'do that this inferred estimate
were accurate, it must be inferred
from the evidence that the value of
the stone 'on the same 40-acre tract
would far exceed $11,440. The min-
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eral report prepared by contestant
states that the Coconino sandstone
formation "ranges from less than
100 ft. to more than 500 ft. in thickness." Hal -Butler testified that he
advanced Lee Chartrand $5,000 for
a single order of the stone. (Tr.
108.) -utler stated that he placed
an order with hartrand for 100
tons of the stone, which Butler had
Sold, and that the 100 tons "would
bring approximately $55 to $60 a
ton * f.o.b. quarried." (Tr. 109.)
Gage Keith Fink testified that he
had sold the type of' fagstone'displayed at the hearing for five or six
cents a pound and that solid-colored
flagstone only sold for two cents a
pound.
The Judge considered the testimony of Lindquist in connection
with the value of the land for timber. He also considered the fact that
the stone in issue occurred in sufficient quantities and could be marketed at a profit commanding a
higher price than' other stone used
for similar purposes.' Under the
facts and circumstances in this case,
we feel that the findings of the
Judge support a conclusion that the
land in issue is chiefly valuable for
stone. See generally, Burke . Southern Pacifc B. B. Co., 234 U.S. 669
(1914) ; United States v. ZerweleA,
supra, at 175. See also 5 C.J.S. Appeal & Error §1564(8).2 In any
2 "Where the record, does not contain express findings of all material facts 'involved
in the case or conclusions of law, It will be
presumed, on appeal, that the lower court
found, in favor of the prevailing party, all
the facts necessary for, the support of the
judgment."

JU,.ENT
OF -VTE; ITERIOR

180'I.D.

event, upon appeal from a decision
of an Administrative Law Judge,
this Board can make' all findings of
fact and conclusions of law based
ipon the record just as though it
were making the decision in the first
instance. UNited :States v. Middlestwart, 67 I.D. 232 (1960)); 5 U.S.c.

§ 557 (970)'. We are satisfied from
our-review of all of the evidence
that the land in issue is chiefly valuable for minerals.
Contestees have requested this
Board to make afield examination
of the claims to prove that all of the
claims contain stone with unique
coloration characteristics 'and -patterns. It is not a function of this
Board to make field examinations of
mining claims. Contestees were af-

forded an opportunity to establish
the mineral character of the claims
at the hearing. Their failure to do so
cannot serve as a basis for a further
evidentiary hearing. The request is
accordingly denied.
Therefore, pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the decision appealed from is affirmed.

Member.

FREDERICxFISHMAN,
W

CONCHk:

Josrn

W. Goss, Memler.

DOUGLAsE. HinIQuRs,,

Member.

EDWARD W. STUEING, Member.

ANNE PoINDExTER LwIS, Member.
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63 I.D. 369 (1956).; United States v.

ING IN PART

Strauss, 59 I.D. 129 (1945). After
the 1955Act, it is necessary to estabInsofar as the majority affirms lish not only that a deposit of
that part of the Administrative Law building stone may be marketed at
Judge's decision findingi that cer- a profit and that the land is chiefly
tain mining claims, or portions valuable for the building stone, but
thereof, are null and void, I concur. also that the deposit has "some
I must dissent, however, with the property giving it distinct and spemajority's affirmance of the Judge's cial value." United States v. Coledecision finding 40 acres within the man, 390 U.S. 5-99 (1968).
Arizona Picture Rock Nos. 2 and 5
The Judge found that the conclaims to have a discovery of a valu- testant's evidence was sufficient to
able mineral deposit.
make a prima facie showing that
My basic disagreement with the the mineral materials on the claims
majority is to the factual findings are a common variety not subject to
pertaining to the stone within those location under the mining laws, but
40 acres, and the inferences drawn that. the contestees, by a preponder,from the evidence in the record con- ance of the evidence established the
cerning its value and the value of uncommon nature of the deposit of
the land for other purposes.
stone exposed in the quarry on the
The Building Stone Act of Au- Arizona Picture Rock Nos. -2 and 5
gust 4, 1892, 30 U.S.C. § 161 (1970),
claims. Specifically he stated at 17:
authorizes location of mining claims
Based upon all the evidence presented,
for "lands that are chiefly valuable I find that the stone in that quarry has a
for building stone." By the Act of unique coloration characteristic which
July

25, 1955,. 30 U.S.C.

§ 611

(1970).,"common varieties" of stone
are no longer deemed a valuable
mineral deposit within the meaning
of the mining laws, but do not inelude "deposits of such materials
which are valuable because the- deposit has some property giving it
distinct and special,value." Prior to
the 1.955Act, a deposit of building
stone was. not deemed. a. valuable

mineral deposit under the mning
laws unless there was satisfactory
proof establishing that the deposit,
though of commercial quality, could
be marketed at a profit. United

State&v. Estate of VictorE..Hanny,

occurs in very limited areas of the widespread Coconino sandstone deposits. Because of this unique characteristic the
stone commands a distinctly higher price
in the market place over other stone used
for the same purposes, giving it a special

and distinct value, and qualifying it as an uncommon variety of stone under the

law as set forth above. I further findthat
a market exists in Phoenix, Arizona, and
other places where the stone from the
quarry can be sold at a profit, and that a
person of ordinary prudence would be
justified in spending his time and money
in developing the property as a mine.

11ehthen discussed whether each

ten-acre tract within the two claims
was mineral in character and cQncluded that, at most, the uncommon
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variety of' stone extends into two
ten-acre subdivisions of both the No.
2 and No. 5 claims, that neither by
physical exposures nor geological
inference could it be determined
how far the stone extended laterally
from the quarry. He concluded that
the other stone on the claims was of
the same character as the stone
found throughout the vast Coconino
sandstone deposit" and is a common
variety, no longer locatable under
the mining laws. Although he dis'cussed mineral character he did not
discuss whether the 40 acres. found
to be mineral in character were
"chiefly valuable for minerals," nor
did he analyze the facts or give any
reasons for any conclusion that the
lands are more valuable for the
stone than for other purposes.
I believe one may onlyspeculate
as to the basic. data and reasons to
support the decisions of the Judge
and the majority of this Board as to
the 40 acres found to contain a valuable deposit of locatable mineralsi
The majority glossesover the fact
the Judge made no express finding
that the 'land was chiefly valuable
for building stone, although one of
the charges of the amended complaint, and a material issue in the
1

The findings and the reasons for the findings and conclusions in an administrative
determination should be clear so that a reviewing authority may "know the basic data
and the whys and wherefores" of the conclusions. Guam v. Federal Maritime Commissio,
329 .2d 251, 255 (D.C. Cir. 1964), further
hearing, 365 F.2d 515 (D.C. Cir. 1966), cert.
den., 385 U.S.: 1002. There should not have
to be speculation as to the basis for the conclusions in the decision, nor is a reviewing
authority required to accept an agency counselor's post hoc argument at face value.
Northeast Airlines v. .A.B., 331 .2d 579,
586 (st Cir. 1964).

[SO. .D.

case, was.that the land within the
claims is not chiefly valuable for
minerals, by stating that such a finding is.implicit in his decision. The
majority alternatively makes its
own finding that the land is chiefly
valuable for minerals.: I am unable
to ascertain how such a finding can
be made from the present record
without assumptions and inferences
not warranted.from the evidence.
The Forest Service presented testimony of an employee, a forester,
that the estimated value of the timber on-the 560 acres embraced within all of. the claims in the' contest
was $166,000.As the Judge noted in
his decision, the Forest Service's
mineral examiner gave his opinion
that none of the land within any of
the claims'was
%chiefly'valuabl
for
the mineral thereon. The Judge coneluded that the Government's evidence made' a, prima facie case..
When the Government in a mineral contest makes a prima facie case
as to the pertinent issues leading to
the conclusion that the claim is' invalid for lack of discovery of a valuable mineral deposit locatable
under the mining laws, the contestee has the burden of proof to
show with a preponderance of.the
evidence that there has been a dis-

covery and the claim is valid. Foster v. Seaton, 21 F.2d 836 (D.C.
Cir. 1959). The burden of proof
goes to all of the elements essential
to prove the validity of the claim.
Thus, when the Government established prima facie that the land was
not chiefly valuable for minerals,
the contestee had the burden to show
by a preponderance of the evidence.
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that the, mineral value exceeded that the solid colored stone within
other values of the land. This bur- the claims is a common variety
den has not been satisfid by the within the meaning of the Act
evidence in this case.
of July 23, 1955. To determine the
Although there was evidence as value of the mineral deposit, thereto a total timber value for the 560 fore, no value, can be given to that
acres of all the claims, the testimony stone. An estimate of the value of
pertaining. to timber value was not the deposit must be based solely
brokenf down as to particular 10- upon mineral still locatable under
acre subdivisions. In view of the the. mining laws. United States. v.
Judge's conclusion that, there was Lease, 6 IBLA 11, 79 I. D. 379
a locatable mineral on 40 acres, by (1972); United States v. Cas.
hindsight the Forest Service should Pfloer a
o., Inc., 6 I. D. 331
have detailed the evidence as to the (1969),. reconsideration denied 6
timber value as to each particular IBLA 514 (1972).
10-acre subdivision. There is, how-Assuming argue'ndo that the
ever no specific evidence submitted
variable colored'stone is still locataby the contestee which would estab- ble under the meininglaws, v hat s
lish. any estimated? value of the a reasonable estimate of the quantity
mineral deposit within that acreage of that stone and what is the value
or any estimated:value of timber or of that quantity? These are 'difficult
other nonmineral values of the land questions, of course, but the answer
for that acreage. The majority in to these questions and to the value
argument would accept the contest- of the land for non-mineral purposes
ant's attorney's post hoc contention must be given in order to make a
of an inferred proportionate timber proper determination that the land
value of $11,440for the 40 acres. As is chiefly valuable for building
the variable as to the value of tim- stone.
ber are so great over a given area,
The report of an examination of
without further information than the claims by the Forest Service's
that in the record, I would not ac- mineral examiner, Robert B. Wilcept such an inference. The value son, was submitted as Contestant's
could be significantly less than that Exhibit #2. In this report, Wilson
if much timber has already been cut described the geology of the, area,
for the quarry, or it could possibly and stated in part as follows:
be more.

The Coconino sandstone formation is

Of more importance in this case, a uniformly, medium-grained, well-ceI see no basis in the evidence for mented, white, pink and brown to red
ascribing any significant mineral colored, cross-bedded sandstone of Pervalue greater than that,, as the ma- mian Age. * * It ranges from less than
ft. to more than 500 ft. in thickness
jority has done, to the deposit of 100
and underlies the whole of the Coconino
stone within the quarry. The ma- plateau where it crops out over wide
jority and the Judge have concluded areas in Mojave, Coconino, Yavapal,
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Navajo and Gila Counties from as far
east as Holbrookto as far west as Selig'
0
;
; man. * *
Most, if not all, of the presently operating' Coconino sandstone quarries are loiated in the vicinity of Ashfork, Arizona,
where a wide range of coiors can be ob

tained and the cost of quarrying and
transportation is as low as any in the
0
industry.

OF TH4
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[80 I.D.

a few zones of this variegated rock
in thicknesses from less than one
inch to around 15 inches in; thickness. The Judge indicated there
were some 100 tons of stone quarried
and guillotined and placed on pal-

lets ready' for delivery. In the mineral report of' the Government's
witness, it was stated that as of September 24, 1968, no more than 125

'*
*
: * *
*
In general, the sandstone exposed on
the [subje t] claims is a rather thick-en.
yds. of stone hadbeen removed
bedded, medium to fine 'grained, light from rock in place in working no. 3,
brown to dark red rock that has little the quarry in question (Contestant's
tendency to split along the bedding. HowEx. 2, at 6)'. Nothing in the record
ever, there are a few zones of cross- establishes how much more of the
7)es variegated colored stone can reasonbeddedrock tn which,the individutalS

range from less than one inch to around
15Tinches in thickness. These cross-&eddde ably be, estimated to be within the
strata contain sharp bands of contrast 40 acres adjudged to be mineral in
ing colors that have a strong tendencs
character.
to cut across the bedding. The most proWith regard to any value of the
nounced coloring is found in Working No.
a on the Arizona Picture RockNo. 2 claim
where it produces the effects shown in
Photos Nos. 13 and 14 of Attachment No.
lc. It is this type of coloring that has led
the claimant to believe the rock is an unusual variety. [Italics added.]

stone, the majority relies on testimony which is primarily conjectural in nature. None of this testi.
mony establishes any in-place value
of the stone. It all relates to possible

retail. prices rather than quarry
It is only the stone described in prices. The majority emphasizes
the italics deemed by the Judge and testimony by Hal Butler concerning
the majority to be an uncommon an advance to Lee Chartrandof $,variety. The report does not support 0oo. Unfortunately the testimony
any inference, as implied by the concerningthis.advanceissomewhat
majority, that such stone is within confusing and unclear as to the aca 100 to 500 feet thickness of the tual terms of the transaction betotal Coconino sandstone formation tween Butler and' Chartrand. There
which covers a wide area throughout

was no corroborative

evidence by

Arizona. If it were so extensive, it way of canceled check,' copy of a
would be in such quantities that it contract, etc. It is not, clear from
would have to be determined a com- the testimony that the amount reMon variety. Cf. United States v. presented any sale price for 100 tons
Brubaker, 9 IBLA 281, 80 I.D. 261

of stone at the quarry, as the major-

(1973). Atually,. a fair reading of
the quoted portion of the mineral
report indicates that there are only

ity implies. Indeed, Butler's testimony is that 100 tons should be
taken from the quarry immediately
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"that I had it sold, and it would poses as the stone from their claims

bring approximately $55 to $60 a which have varied color patterns
ton quarried, f.o.b. quarried." (Tr. (Tr. 95). le stated that although
109.) There was no clarification as the schist-type stone is not limited
to these terms. It would appear that quantity-wise, as a decorative stone
the $55 to $60 represented the price it is limited to a mosaic-type patthe buyer would pay him for the tern (Tr. 96). He also testified:
stone-not what he would pay
* * I*am not aware of any quarry
Chartrand. In any event, the sales that produces exclusively multi-color
were not made, with Chartrand try- flagstone. However, there are quarries
ing to place the blame for this upon that occasionally get a swirl or two in
the Forest Service, as will be dis-

cussed further, infra. Our further
discussion as to market value of the
stone establishes that there is no
probative evidence which would
support a conclusion that the land
is chiefly valuable for the stone.
We turn now to the most critical
question in this case,i.e., whether the
stone is a common or uncommon
variety of building stone. I believe

the Judge misstated the testimony
of the Forest Service's witness, Wilson, in saying that he "knows of no
other Coconinosandstone that has a
comparable coloration characteristic." The entire testimony of Wilson
reveals that there, is a wide variety
of variegated colored stone in the
Coconino sandstone formation, and
although the witness had seen no
other quarry having similar type of
vertical-patterned rock, he had observed similar rock exposed between
Heber and Long Valley. In addition
to the testimony quoted by the
majority, see also other testimony at
Tr. 26-29, 138-39.

Testimony of contestees' witness

Gage Keith Fink indicates that
there are other stones, schist and
quartz-types, used for the same pur-

508-12-3-9

them, not pronounced like this, but there
are maybe two shades of color in a piece
of stone; this happens quite often but
I'd say easily 95 percent of the flagstone
quarried in Arizona is of a solid color, one
color, and usually used in the patio, or cut
guillotined for your other type of veneer
stone. (Tr. 98.)

Another witness of contestees,
John J. Blakeley, who is in the
building materials and supply business in Phoenix emphasized the
beauty of the stone (Tr. 102).
From my review of all of the
evidence in the record it appears
that variegated coloration in pattern effects in building stone generally is not unusual by, itself although the frequency of occurrence
is less than the occurrence of solid
color building stone, at least, of the
sandstone in the Coconino formation. The summary of evidence by
the Judge failed to. include any of
the testimony concerning building
stone generally but was limited to
the Coconino sandstone. This is
apparent also from his summation
of the evidence concerning the
market for the material.
The Judge and the majority give
lip service to the test in United
States v. Mnerals De'velopment
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Corporation, 75 ID. 127 (1968),
that where a deposit of stone is
used for the' same purposes as other
materials of common occurrence,
the property deemed to make the
deposit have a "distinct and special
value"' must command for the stone
a significantly higher price in the
market place than the common varieties of stone.2
I do not believe the contestees met
their burden of proof to establish
that the stone has a unique property
which gives it a distinct and special value. I disagree with the find* ings that the preponderance of the
,evidenceestablished that the variegated coloration gave the stone a
distinct and special value as reflected in-the market price.

THE

I NTERIOR

[80 LD.

It is difficult to determine what
weight the Judge gave to the testimony of the witnesses in this case
and to other evidence presented as
he only summarized the evidence
and stated his conclusions. As indicated, he made .no analysis of the
evidence'or offered any reasons for
his conclusions.
The majority finds that there was
a "considerable amount of evidence" to support the Judge's finding that the stone in issue com-.
randed a higher price in the market
place. Let us consider this evidence.

Fink testified that at retail OLt-

lets in Phoenix building stone of
types that included jasper, onyx,
quartz,, sandstone, epidote, schist
and others sold from $35 a ton to
$900 a ton for a "real good rose
2 Dictum in McClartV v. Secretary of Intequartz or some with a lot of pyorir,408 F.2d 907, 909 (9th Cir. 1969), states
that the market criteria outlined in the U.S.
rites" (Tr. 90). One load of stone
Mineral Development test "* * * cannot be from contestees' quarry was sold in
the exclusive way of proving that a deposit
has a distinct and special economic value
his, yard with one large stone sellattributable to the unique property of the
ing for $5, and a premium price
deposit." The court then suggests that special
for "all of it" (Tr. 92). There were
and unique properties of the stone may give
it an economic value not measurable by the
no receipts to corrobate this. As
retail market price., For example, a unique
property may reduce the costs or overhead
to the rock displayed at the hearwhich would result in an increase of profit
ing, he thought it would command
for the producer even though the market
price of the stone would be no higher than
a price of $50 (Tr. 93). Although
the other varieties of building stone. Since
he
has been out of the business for
the Court's decision in McCiarty, however,
this Department has adhered to the view in
a year and half, he stated that flagthe U.S. Mineral Developnent case that the
stone had been selling for two
market place price is the significant factor in
determining.whether the unique property im- cents a pound, but the type of stone
parts a "distinct and special value" to the
shown at the hearing could get five
deposit where the material is sold for the
same uses as common varieties of the minand six cents (Tr. 99). On a ton
eral. The Atchison, Topeka & Santa Fe Railway Company v. Cox, United States v. Ceo, 4
basis this would be a difference be-

IBLA 279 (1972); United States v. Thomas,
1 IBLA 209, 78 I.D. 5 (1971) United States
v. Rogers, A-31049 (March 3, 1970); United
States v. Ohas. Pfizer,& Co., Inc., 76 I.D. 331,
346 (1969). In any event, there is no showing
here that there would be any economic advantage in the Mlart y sense due to-the physical
property of the stone.

tween $40 and $100 to $120 a ton.

Blakeley, through his "lumber
connections in the Bay area," met
the sales manager for one of the largest manufacturers of power poles
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in the Bay area, who has an interest in a stone yard. He wanted an
exclusive setup to handle the stone
in his area (Tr. 101). Blakely's
contact told him that regular Coconino flagstone was bringing retail
around $80 a ton in the Bay area,
or four cents a pound, and that he
could sell this stone, by selecting
and grading it, at a premium of two
to three cents a pound over this
(Tr. 102). Although Blakely said
he had customers for the stone, he
had no idea how much stone could
be sold. He stated:
A good many projects have been completed in the last two years' time here
and those buildings are built once,;never
again. So, whatever comes up in the future, in other words, I have no way of
looking into that with my crystal ball,
but it has a terrific potential. (Tr. 103.)

I have already mentioned the
testimony of another witness of
contestees, Lee Butler, whose busi-

ET AL.
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$24.72,including 72 cents tax. With
the one duplication subtracted, our
total of the receipts is $262 without
sales tax, or $264.23 with the tax
added. This still leaves a minor discrepancy with the Judge's computation, which apparently was in error.
The dates of these items, description, and price (with tax stated
when given on receipt) are as
follows:
1. 10-2S-6T-1Y2 building stone
at $45 per ton____ $67.50
21 sq. ft. of hearth
stone at $2.50---- 52. 50
120. 00

less a 30% discount_

-36. 00
84.00

2. 4-15-69-2
3. 6-21-69-1/2

ton picture rockflagstone --_-___100.
sq. ft. flagstone-

00
2. 00

tax ---------------

.0f
2.060

4. 7-14-65--2 rocks at 1.25

_- _2.50

ness is lumber. He showed samples
tax -------------. 08
of stone from the quarry to other
lumber dealers and his thwarted
2. 58
sales of stone were to such, dealers. 5. no date-ing-Ferris
Supply
Company, 1 piece
(Tr. 109).
* flagstone------7. 50
In contrast to the optimistic statements as to what the stone might 6. 8-1069-20 lbs. picture flag
stone rubble at
bring in the retail market place,
0.5
.______
actual sales receipts submitted at the
1 pair
matched
hearing show a different picture.
pieces split flagstone
(Picture
Although there is little foundation
flag)
---------10. 0
evidence to support. thein, the retax
__----_----_---.44
ceipts or invoices are compiled together as Exhibit K. Although the
11. 44
Judge stated there were ten in- 7. 3-1-67-20 sq. ft. mantle rock
at 1.2525.00
voices totaling $286.72, one is actax -_--______--___. 75
tually a duplicate billing statement
of the same invoice (No. 6816) for
25. 75
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duplicate bill-

ing), King-Ferris
Supply Company,
Invoice No. 6816,
2 8 x 36 sand-

stone
1 24 x24
3 2x 1
1 l x /2
16 sq. ft. at 1.50_ $24. 00

tax -------------------

.72
24. 72

9.

4 sq. ft.

sandstone

at 1.50_-________

tax -___----_ _ --

6.00

.18
$6. 18

The prices in the items listed apparently are the retail prices, not
the price at the quarry. Except possibly for item 5, one piece of flagstone for $7.50, and item 6 one pair
of matched pieces of split flagstone
(picture flag) for $10, none of the
other items reflect prices higher
than the price of ordinary stone
used for the same purposes. It is
difficult, however, to evaluate the
sales of the pieces of stone where a
weight is not given since the usual
comparison is on a per pound or
per ton basis. This is true also with
respect to the three other sales of
single (or paired) stones noted by
the Judge at $15, $30, and $75,
which were not corroborated by
- sales receipts. Those for which there
were sales receipts (evidently the
same type of picture stone) sold for
much lower prices than the three
* sales which were not so corroborated.
It is evident that the primary use
for which the material is expected
to be sold is for traditional con-
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struction purposes for which com-mon varieties of building stone can
be used such as inside and outside
veneering of homes and other buildings, landscaping, fireplace and
patio construction. Contestees also
urge that the stone can be used for
floor and wall tile, for art pieces
which can be mounted and displayed like pictures, and ornamental objects such as lamp posts
and bases. Except for the art pieces,
the record does not establish that
these other alleged uses are uses for
which other common varieties of
stone could not be put. For example,
although a pleasing color of stone
would be a factor in choosing stone
to make a lamp or other decorative
object, such an attribute may be
found in common varieties of stone.
The inherent value of the object
would be due to the labor and skill

in making the object rather than
the inherent value of the raw material itself uless a higher price
could be obtained for the raw material. As stated in McClarty v. Sec-

retary of Iterior, supra,at 909,the
mineral deposit must have the
unique property and not "the fabricated or marketed product of the
deposit."
The evidence as to sales of stone
for art pieces is not convincing. The
highest alleged value received for
an individual p i e c e (or p a i r
achieved by splitting the stone) was
stated by Blakeley to be $75. There
is no other information concerning
that stone. That price is significantly different from the $30 for the
split stone shown on exhibit D (r.

408]

STATES

V. LEE

CHARTRAND ET AL.

4NITE
431

June 25, 197.

69), which is also significantly different from the $15 received for a
somewhat similar stone in size and
coloration shown on exhibit C (Tr.
67-68). There is more difference in
the prices received for these stones

than for the alleged difference in
the estimated prices that can be received for the stone as compared
with ordinary flagstone as stated by
contestees' witnesses. At most, these

sales show that the price may depend greatly upon the buyer's inclination, and the fact that it is a
negotiated price. There is certainly
no evidence to support any finding
that the stone can be marketed profitably for art pieces, and these few
isolated sales are not sufficient to
establish a unique use to satisfy the
"distinct and special value" test.

UnitedStates v. CaliforniaSoyland
Products,

Inc., 5 IBLA

179, 193

(1972).*
In analyzing the evidence as to
the sale of the material for building
and decorative work, I find there is
a distinction between the testimony
of contestees' witnesses as to any
actual sales of the material and the
possible value of the material in the
market place. Testimony as to what
market conditions might be, in contrast with evidence of what sales
have been made, is simply opinion
evidence.

Even if we consider all of the
witnesses for contestees as experts
regarding stone, although three of
them testified they were primarily

in the lumber business,rather than
the stone business, there is little
probative evidence to support their

opinions that the stone has a dis-

tinct and specialvaluein the market
place, and that it can be marketed
profitably. The price Fink estimated could be received for the
stone as flagstone was in the middle
range for'building stone. Although
he was optimistic about the "terrific" market potential, he could not
state what the, present or future
market could be. Any opinion by
Blakeley as to a market in the California Bay area is based upon hearsay, what one of his lumber contacts

in Californiatold'him the price for
the stone should be in that area in
comparison with the price for ordinary Coconino sandstone being sold
there, He agreed the price customers are willing to pay for the stone
to a great extent is dependent upon
which type of rock they prefer (Tr.
104). The essence of his testimony
is because he and some of his lumber
contacts liked the stone it should
command a higher price than ordinary stone. Is such testimony a sufficient basis for a conclusion that the
stone has a distinct and special value
because it can be 'sold at a distinctively higher price than, ordinary
sandstone? I think not.
I realize the difficulties of proof
.in establishing a "distinct and special value" of stone where the special property allegedly giving it
that value is a variegated coloration
and the vagaries of the market place
are dependent upon the aesthetic
tastes of the potential buyers and,
undoubtedly, upon the marketing
skills of the sellers in large part.

For this reason, where the facts of
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actual sales corroborated by some
documentary proof reflect an entirely different picture from that
based upon mere opinion alone, the
opinion testimony cannot be given
the same weight as where the opinion testimony is corroborated. The
actual sales prices shown in the evidence, with the exceptions noted
previously, were no higher and possibly less than the market place
price for common varieties of stone.
The evidence also supports an inference that the variegated coloration pattern might' be a negative
factor in marketing as well as a plus
factor due to the difficulties in
achieving uniformity of patterning
'(Tr. 105-107). This would be true
where a large volume of stone would
be' desired rather than one or two
pieces.
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ulations of. a possible potential
market and. possible prices. Since a
speculative market is not sufficient
to establish marketability as indi,
cated in Barrows v. Hickel, 447 F.2d
80, 83 (9th

ir. 1971);

see also

United States v. Stewart, 5 IBLA
39, 79 I.D. 27 (1972); a fortiori, a
finding as to a distinct and special
value must rest on more than mere
conjecture and speculation.
Therefore, there is no basis for
finding that the stone deposit within
the W1/2 SWI/¼NE'/ 4 of Section 3
is an uncommon variety, and I
would reverse the Judge on this
point, or require a further hearing
before deciding the issue finally.
I also disagree with the Judge's
'and the majority's finding that a
prudent man could expect to market
the stone at a profit. In addition to
establishing that there is a market,
this requires an analysis of the
claimant's expected monetary returns with his expected costs.

* In short, I have weighed all of
the evidence in the record and must
reach a different conclusion from
that -reached by the Judge and the
majority as to the "distinct and spe- Adams v. United States, 318 F.2d
cial value" of the stone and the mar- 861 (9th Cir. 1963). The evidence in
ketability at a profit. The docu- this regard is not persuasive. All of
mented facts as to market prices and the evidence concerning retail
conditions support the opinion tes- prices 'did not reflect the actual
timony of the Government's mineral money to be received at the quarry.
examiner that the stone does not There is little information on this.
have a unique property giving it a This might vary depending on whedistinct and special value, but do ther the claimant or his purchaser
not support the conflicting opinion were to pay the transportation costs,
the cost of loading and unloading.
'testimony of contestees" witnesses.
testified that he figured the
'Some; of the price estimations of 'Fink
quarried stone at $15, with
price
of
are
not
of
a
contestees' witnesses
price which is significantly higher his truck hauling it, and the quarry-than that for which common varie- men loading the truck (Tr. 94, 100).
, ties of stone can be sold. Other esti- His hauling costs were $6 a ton into
'matio'ns are merely optimistic spec- the Phoenix area (Tr. 94). It is not

:
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apparent how this cost is broken
.down, ie., if it includes labor as well
as gasoline and maintenance costs
of the trucks and any capital amortization for the cost of the trucks.
Fink also testified that it might be
necessary in quarrying flagstone to
quarry 400 to 500 tons to obtain 100
tons of 1 inch thick stone (Tr.. 98).
There is little probative evidence
which would support a conclusion
that the stone from the claims can
be marketed at a profit.
Contestees contend that they were
prevented from establishing proof
of the marketability of the stone because the Forest Service prevented
them from doing so. The record
shows a letter from Forest Service
personnel to Lee Chartrand advising him that there was no locatable
mineral on the claims and that he
should not remove it (Ex. L).
Chartrand testified that the access
road to his'claims was blocked and
this prevented him from getting to
the claims (Tr. 111-113). Witnesses
of the Forest Service denied blocking the road but stated that a timber
.purchaser may have done so under
the terms of his timber sale contract
which contracts generally provide
for closing roads built for timber
sales after the timber is removed.
Although Chartrand was offeredea
special permit to remove 'the ma-

X
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den of showing that the stone can be
marketedat a profit.Of. Barrows v.
MckeZ,supra, at 84,citing an earlier
decision in the same case, United
States v. Barrows, 404 F.2d 749, 52

(9th Cir. 1968), cert. den., 394 U.S.
974 (1969), which held that a court
injunction preventing removal of
material from a claim could not be
permitted to prejudice the Government's asserted rights to a mining
claim.

It appearsthat the Judge and the
majority of this Board have been

swayedin their conclusionin part,
although not expressly articulated,
by this alleged thwarting of the
sale of the 100 tons of stone under
the alleged arrangement with Butler. Lee Chartrand refused to go
into any type of arrangement with
the Forest Service to permit him to
remove the stone with the money to

be placedin escrow,stating that this

would be an admission 'that the
stone is not locatable. Where there
is a controversy as to whether a
stone deposit is of a common or an
uncommon variety, we would not
consider a claimant who enters into
such a contractual arrangement
with the Forest Service pending.resolution of a contest as admitting
that the stone is a common variety.
Such an arrangement would be advantageous because the claimant
terial pendingthis contestwith the could extract and sell the stone
money to be placed in escrow de- about which there is a controversy
pending. upon the outcome (Ex. 6), and by his sales have evidence as to
he refused to do so. The notice or the value of the stone on the marwarning by the Forest Service that ket place. In view of the difficulties
the stone is a common variety does of proof inherent in a determinanot relieve the claimants of the bur- tion as to "distinct and special
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value" such an arrangement might
well afford a claimant an opportunity to establish clear proof of value
in the market place. If the variegated coloring of this stone is so
highly desirable that it can actually
capture a higher price in the market
place, I believe a further hearing in
this case would be useful to afford
the claimant the further opportunity of making an arrangement
with the Forest Service to remove
the stone and market it to establish
the "distinct and special value." A
further hearing would also afford
the parties the opportunity to supply the deficienciesin the proof concerning profitability of the operations, and concerning whether the
land is chiefly valuable for the
building stone.
I cannot, however, on the basis of
the present; record sustain the
Judge's findings on these matters,
nor can I conclude that the claimant
has met his burden of proof by establishing a preponderance of evidence on the crucial issues in this
case. The credibility of the witnesses' testimony and the weight to
be given to that: testimony in this
case is not fully dependent upon
their demeanor. Furthermore, review by federal administrative agencies of their' Judges' (hearing
examiners) decisions is not the
*same as federal appellate court review of lower court findings, and
the- administrative agency may
weigh all of the evidence to make
its decision and reverse a Judge's
findings on the evidence even where
credibility and demeanor of wit-

town
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Co., 349

U.S.

358,364 (1955).

I would not defer to the Judge's
findings in this case where there is
so little basis to support them and
where there is an absence of findings
and reasons on some of the material
issues of the case. Furthermore, I
cannot concur in the majority's findings for the same reason.
This Department has recognized
many times that the sale of minor
quantities of material at a profit
does not demonstrate the existence
of a market for the material which
would induce a man of ordinary
prudence to expend his means in an
efrort to develop a valuable mine on

the claim. United States v. Edwards, 9 IBLA 197 (1973), and

cases cited therein.
In this case not only is the evidence' lacking that the few sales
were made at a profit, but the actual
sales did not establish that the stone
commanded a higher price in the
market place as required to establisb that it is an uncommon variety
of stone. I would not rest a determinaftionthat the stone in this case has
a distinct and special value and is
marketable at a profit merely upon
conjectural and speculative opinions, contradicted by other opinion
and by specific proof of sales. I
would require the claimants in order
to meet their burden of proof in this
case where value is dependent upon
aesthetic tastes and not upon any
firm marketplace standards to show
more definite evidence of actual
market transactions which would
corroborate the opinions expressed
nesses are involved. F.C.C. v. Aflen- that it could be sold for higher
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prices than Icommon varieties of
stone and to show more evidence as
to profitability. In the absence of
such proof, I would conclude the
claimants have not established their
preponderance of evidence in a case
of this type.
Therefore, I would reverse the
Judge's decision as to the 40 acres

AL.
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(1970). However, I dissent from the
majority's affirmation of the holding
below that 40 acres within Arizona
Picture Rock Nos. 2 and 5 contain a,

discovery of a valuable mineral
deposit.
I share the dissatisfaction of Mrs.
Thompson and Mr. Ritvo with the
majority's treatment of the failure
of the Judge to find that the land is
chiefly valuable for building stone.
As pointed out in the dissent, such a
conclusion is required by 30 U.S.C.

for the reason the claimants have
not met their burden of proof. Alternatively, in view of the ambiguities in the proof as to other issues
and the claimant's alleged inability § 161 (1970). Contestant alleged
to consummate a sale of the stone that the land is not chiefly valuable
because of the blocking of the road for building stone. Accordingly,
and Forest Service warnings, I once the Judge held that the buildwould remand the case for a further ing stone on 40 acres was locatable
hearing on all of the material issues and that such stone could be marwhich must be resolved before a keted at a profit, he was required to
final determination that any of the find that the land was chiefly valuable therefor before concluding that
claims is valid.
a discovery existed. He did not do
Member. so, nor does the record support such
JOAN B. THOMPSON,
a conclusion.
I CONCUR:
MARTINRITvo, Member.

Mr. Frishberg,. dissenting in part:
I concur in that part of the majority and dissenting opinions affirming Judge Luoma's decision
holding Picture Rock Claims Nos. 1
through 7, Arizona Picture Rock
Claims 1, 3 and 4, and portions of
Arizona Picture Rock Claims '2 and
5 null and void. I also agree with the
majority's conclusions that the
building stone found in that 40
acres possesses a property giving it
a distinct and special value and,
hence, is locatable. 30 U.S.C. § 611

Accordingly, I would reverse the
decision below as to the 40 acres in

question and remand for further
hearing, directing that the parties
be .ordered to present detailed evidence on 1) the highest value of the
40 acres involved for other purposes,
including but not necessarily
limited to the, value of the timber
thereon, and 2) the value of the
locatable,building stone thereon. In
order to determine the latter, it is
necessary to ascertain the amount of
such stone on the claims, the cost of
its extraction, removal and sale, and
its selling price. While there is evidence as to the selling price of the
stone, there is little in the record, as
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pointed out by Mrs. Thompson, as
to its total amount or as to the cost

ofmarketiigit.
I am aware of the hardship inposed by a remand. glearings and
appeals cost time and money. Moreover, their lack of finality is highly
frustrating. Nevertheless, before
the Secretary may divest the Government of its land, he must satisfy
himself that all statutory standards
are met.So too, therefore, must this
Board and the Administrative Law
Judge. That the contestee preponderates or is more persuasive than
the contestant does not necessarily
mean that all statutory requirements are met. Were this a proceeding wherein only the contestee appeared, he would still be required
to present evidence sufficient to. satisfy the pertinent statute before a
patent could issue. He has not done
so, nor has he been required .to do
so in this case.
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Decision Modified.

Federal Coal Mine Health and Safety
Act of 1969: Hearings: Decisions
A Notice of Violation of 30 CFR 75.400
will be upheld where the unrefuted testimony of the Bureau of Mines Inspector shows an accumulation of float coal
dust in a belt conveyor entry.
APPEARANCES:

William

H. Wood-

land, Esquire, in behalf of appellant,
U.S. Bureau of Mines.

OPINION BY THE BOARD
INTERIOR BOARD OF MINE
OPERATIONS APPEALS
Procedwraland FaotualBackPround

On April 7, 1971, Bureau of
Mines Inspector Jensen L. Bishop
conducted a spot inspection of
Premium Coal Company's (Premium) Soldier Canyon Mine pursuant to the Federal Coal Mine
NEWTON FRisnBRG, Chairman.
Health and Safety Act of 1969
(hereinafter the Act).' The inspector issued Notice of Violation No. 1
PREMIUM COAL COMPANY
JLB after discovering float coal
2 IBMA 148
dust deposited on the top of rockDecided June 29,1973 dusted surfaces at the No. 3 belt
.conveyor drive. The Notice conBureau of Mines appealing an initial tained the following:
decision issued on February

7, 1973, tol

the limited extent that it vacated a
Notice of Violation of 30 CPR 75.400.

alleged in a section 109(a) proceeding
inder the Federal Coal Mine Health
and Safety Act of 1969. (Docket No.
below DENV 73-24-P.)

Dangerous amounts of float coal dust
were present around No. 3 belt conveyor
drive and for a distance of approximately 100 feet along the belt conveyor
entry.
1
P.L. 91-173, 83 Stat. 742-804, 30 U.S.Q
§§ 801-960 (1970).

PREMIUM

4361

COAL COMPANY

i
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A hearing on the merits was held
on December 12, 1972, and a deciissued on February 7,
sion
1973, which involved, the subject
Notice of Violation, as well as numerous others. Withrespect to this
Notice the Decision states- at page
'was

7:
*

*

Hte [the inspector] stated that the

condition was abated and the accumulations of float coal dust were rendered inert by the application of additional rock
dust. Presumably, the accumulations of
float coal dust were not such as to war-

rant a clean-up operation.
Accordingly, I conclude that there was
not a violation of 30 CR 75.400.2 The
notice of violation is vacated.

Counsel for the. Bureau of Mines
filed' a Notice of Appeal with the
Board on February

28, 1973. The

'Bureau's brief wastimely filed.3

Issue Presented on Appeal:
Was the Notice of Violation of 30
CFR 75.400 properly vacated?
Discussion of the Issue
The Board believes that the Decision misconstrues the requirements of 30 CFR'75.400 to the extent that it lays decisional emphasis
upon the method of "abatement" of

working by the operator. Section.
75.400 of Part 30.CFE, which pertains to this point, contains the following standard:.
Coal dust, including float coal dust de-X
posited on rock-dusted surfaces, loose
coal, and other combustible materials,
shall be cleaned up and not be permitted
to accumulate in active workings, or on
electric equipment therein. (Italics supplied.)

The inspector observed the following conditions near the No. 3
belt conveyor:
an excessive amount of float coal
***
dust deposited on top of the rock-dusted

surface.
**X
-[It]

was quite heavy at the belt con-

veyor'drive. **,
[I]t got a little lighter for a distance
of 100 feet. (Tr. 12.)

X

He surmised that the conveyor belt,
itself, was-the source of the float:
coal dust, and he differentiated the
float coal dust from the underlying
rock dust: by "tracing throughl the
accumulation' and observing the
lighter color-beneath..(Tr. 13). He
stated that visual observationby an,
inspector is,: the, :only available
method to determinethe presence
of float coal dust, unless the accumulation is deep enough to&permit

sampling and testing. (Tr. 18.) The
the condition rather than on the inspector's testimony was unrefuted
facts associated with the condition by Premium.
The Board concludes from the
itself. The-primary issue for deterthat the Bureau proved
foregoing
mination is whether an accumulaof the evidence
by
a
preponderance
tion of coal dust or float coal dust
that
a
violation
of
3,0
CFR 75.400
had been permitted in' an active
had occurred.
2 30
OFR 75.400 contains the standard- exSectibn 109(a) (1) of the Act repressed in. section 304 (a) of the Act, which is
set 3out infra.
quires - that in 'determining the
Premium Coal Company, appellee In this
: amount of 'the appropriate civil
case, has not participated in the appeal.
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penalty,. the Secretary of the Interior shall consider six criteria. In
so doing, as delegate of the Secretary, we make the following findings of fact: (1) Premium Coal
Company
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to the' extent that Notice of Viola-

tion No.1 JLB IS REINSTATED,
and that Premium Coal Company
IS ASSESSED $50 to be paid 30
days from the date of this decision.

does not have a signifi-

cant history of prior violations of
the Act (Decision, hereinafter Dec.
5); (2) a penalty of $50 is appropriate with regard to the size of the
business of the operator (Dec. 6);
(3) the record is inadequate to determine whether the operator was
negligent in permitting the accumulation to occur, and, therefore,
he is deemed not to have been so
(Dec. 17); (4) the imposition of a
$50 penalty will have no negative
effect on the operator's ability to
continue in business (Dec. 6, Respondent's Exhibit B); (5) the violation is moderately grave, because
the accumulations of coal dust were
near to a source of ignition, and the
mine was not equipped with deluge
water sprays; however, there was
no methane gas present (Tr. 14);
(6) the operator complied with the
Notice of Violation by abating the
conditions rapidly and in good
faith. (Tr. 8.)
Because the Board's findings and
conclusions above are dispositive of
this case, we need not reach other
issues raised by the Bureau in its
appeal.

ORDER

C. E.

ROGERS,

JR., Oh-arma.

DAvIDDOANE,Member.
SPRING BRANCH COAL COMPANY
2 IBMA 154

Decided June Z9, 1973
Appeal by Spring Branch Coal Company from a decision by Administrative Law Judge William Fauver (PIKE
72-86-P), dated February 1, 1973,
assessing a civil monetary penalty of
$3,000 for five violations of the Federal
Coal Mine Health and Safety Act of
1969.
Affirmed.

Federal Coal Mine Health and Safety
Act of 1969: Hearings: Generally
A penalty proceeding before an Administrative Law Judge is a de novo proceeding in which the amount of a penalty
assessed is determined on the basis of

the evidence presented without regard
to any assessment proposed by the Assessment Officer.

Federal Coal Mine Health and Safety
Act of 1969: Penalties: Amounts
It is not merely the fact that an alleged

WHEREFORE, pursuant to the violation is cited as a part of an imminent
authority delegated to the Board danger order of withdrawal, but the deby the Secretary of the Interior (43 gree of danger created by the violation

CFR 4.1(4)), IT IS HEREBY
ORDERED that the decision issued

February 7, 1973,IS MODIFIED

either standing alone or in combination
with other cited violations which is deter-

minative of the statutory criterion of
gravity.

SPRING
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June 29, 197/3

operated by Spring Branch Coal
Company (Spring Branch) which
in the issuance of an "imresulted
The Board will not disturb a finding of an
minent danger" order of. withAdministrative Law Judge in the absence
of a showing that the evidence compels drawal pursuant to section 104(a)
a different finding.
of the Federal Coal Mine Health
.and Safety Act of 1969 (the Act).1'
APPEARANCES: Joseph W. Justice, The Bureau of Mines (Bureau) filed
for appellant, Spring Branch Coal a petition for assessment of civil
Company; Robert W. Long, Associate penalties pursuant to section 100.4
Solicitor, J. Philip Smith, Assistant
(i) of Title 30, Code of Federal
Federal Coal Mine Health and Safety
Act of 1969: Appeals: Generally

Solicitor, John H. O'Donnell, Trial
Attorney, for appellee, U.S. Bureau of
Mines.

OPINIONBY THE BOARD
INTERIOR BOARD OF MINE
'OPERATIONSAPPEALS
Factual and Procedural;
Background
On February 18, 1971, an inspection was conducted of Mine No. 9

on November 9, 1971,

Regulations

for six alleged violations of mandatory safety standards involving
five different sections of the Act,described in the aforesaid withdrawal order. A hearing was 'held
on August 16, 1972, and on Febru'ary 1, 1973,the Administrative Law
Judge (Judge) issued a decision
vacating an alleged violation of section 304(d) and assessing the fol-

penalties::
lowing

Order No. 1 EJH, February 18, 1971
Subparagraph

Section held
to be
Violated
303(b)
303(b)

1
--

-

Ventilation standard for Crosscut
Ventilation standard for Working
Faces.
Roof Control -

3-

302(a) -

5-

304(a) -Accumulation

6-

----

305(k)

Assessment

Subject Matter

Insulation and Support of Power
Wires.

Contentionsof the Parties
Spring Branch contends that the
findings of violations were not supported by the record and that the
Judge failed to consider adequately

.

1, 000
1, 000

of Coal Dust

Total-

$300
300

400

$3, 000

the criteria required for determining the amount of a civil penalty
under section 109(a) (1) of the Act.
The operator also alleges that the
1P.L. 91-173, 3
§§ 801-960 (1970).

Stat. 742-804, 30 U.S.C.
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Judge was arbitrarily and unduly
influenced by the fact that these
violations were cited-in an "imminent danger withdrawal order."
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on the basis of the evidence presented irrespective of any prior proceedings.2

The Board is not persuaded that

Spring Branch maintains that this the Judge was unduly influenced by

the fact that the violations cited resulted in an order of withdrawal.
Although we agree that it would be
to impose a higher penalty
improper
Officer's proposal.
the inspector cited
solelybecause
The Bureau maintains that the
in a section 104
violation
alleged
an
record supports the Judge's decision
factors which
similar
order,
(a)
and that there is no basis for the
of imminent
the
existence
on
bear
'contention that the Judge was inproper conto
a
are
related
danger
fluenced by the order of withdrawal.
sideration of the gravity of such
violation If a violation either
: Issues Presented
standing alone or in combination
with other violations creates a condition which "could reasonably be
Whether. the evidence supports expected to cause death or serious
the Judge's findings of violations physical harm before such condition
and the penalties. which he assessed or practice can be abated" (section
therefor.?
3(j) of the Act), it should be considered 'more dangerous or of
greater gravity than a violation (or
Whether the Judge was unduly combination of violations) which
influenced by the fact that the viola- does not cause such a condition.
The determining factor in contions were cited in a section 104(a)
order of withdrawal.
is demonstrated by the fact that the
penalty assessed by the Judge was
$2,000 higher than the Assessment

Disctssion
Upon careful review of the record
in this matter, the Board finds that
the decision issued by the Judge is
clearly supported by the record.
Each. finding of violation is supported by credible testimony and
the penalties assessed reflect a reasonable consideration of the statutory criteria.
* Since a hearing before an Administrative Law Judge is a de qiovo
proceeding, the penalties are fixed

2 Throughout the proceedings below, this
matter was governed by 43 CFR 4.544 (a) (redesignated as section 4.546 (a) on June 28,
1972) which provided that the Board or an
Examiner (now Administrative Law Judge)
should assess a penalty after consideration of
the record and the criteria established In
section 109(a) (1) of the Act. The actions of
the Assessment Officer are not part of the
record. On April 24, 1973, this section was
deleted and section 4.545 was amended to
include the following under subsection (c):
"In determining the amount of civil penalty
warranted the Administrative Law Judge and
the Board of Mine Operations. Appeals shall
not be bound by a recommended penalty of the
Bureau or by any offer of settlement made by
either party." The new language of section
4.545 is even more explicit in its mandate that
proceedings before the Office of Hearings and
Appeals are Independent of any prior
determinations.

NAVAJO TRIBE
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sidering. the gravity criterion in a 'a protest against issuance of confirma
penalty case is not the fact that the tory patent to the State of Utah for two
violation is cited in an order of sections of land.
withdrawal, but rather the degree of
Affirmed as modified.
seriousness of the condition created
,bythe violation. Eastern Associated Patents 'of Public Lands: Generally-'
Coal Corporation, 1 IBMA 233, 236,
79 I.D. 723, 726427, 2 CCH Oc-

Cupational Safety and Health Guide
par. 15,388at pp. 20,565-66 (1972).
We believe that the Judge reasonably weighed this as well as other

statutory criteria in arriving at the
penalty assessments. The Board will
not' disturb his 'findings in the absence of compelling evidence to the
contrary.
* .

-ORDER

,School Lands: Generally-Secretary

,the Interior-State

of

Grants:,

Where the Secretary of. the Interior is
required 'by the Act of June 21, 1934, upon
application by a state, to issue a patent

to the state for schoollands and to show
the date title vested and the extent to
'which the lands are subject to prior conditions, limitations, easements, or rights,
if any, he (and his delegates) may determine questions of law as well as fact,
including a'determination as to' whether

title passed under the school land grant.

WHEREFORE, pursuant to the
-authority delegated to the Board by
the Secretary of the Interior (43

Act of. July 16, 1894 (Utah Enabling
Act)-School Lands: Grants of LandState Grants
'

CFR 4.1(4)), 'IT IS HEREBY

Title to school sections granted to the

ORDERED that: the decision of 'State of Utah by section 6 of the Utah

the Administrative Law Judge IS
AFFIRMED; and, Spring. Branch
'Coal Company pay $3,000 on or
before 30 days from. the date of this
,decision.,

C. E. RooERs,Jr., Chairma.
DoAwE, Member.
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Appeal from decision of Director, BuIreau of Land Management, dismissing

Enabling Act, 28 Stat. 109, vests in the
State on the date of Statehood (January 4, 1896), or upon completion and
acceptance of the survey of the sections if

the lands were not then surveyed.
Administrative Practice-Administrative Procedure: Generally-Indian,
Lands: Generally-Rules of Practice:
Evidence-School Lands: Generally
Although the Board of Land Appeals
takes official notice of the findings and
conclusions in an interlocutory order of
the Indian Claims Commission on the
claim of the Navajo Tribe of Indians
against the United States, the Board's
decision on a protest by the Tribe against
issuance of a confirmatory patent to the,

State of Utah for school land sections
now included within the boundaries of
the Tribe's reservation is based solely

upon the evidence in the hearing in the
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Department on this protest and upon its
own application of the law to the facts in
this case.

Indian Allotments on Public Domain:
Generally-Indian Lands: Generally
The Indian Homestead and General Allotment Acts manifested a general governmental policy prior to and for some

time after 1900 to replace the Indian
reservation and communaltribal system,
to encourage individual Indians to own
'their own small farm lands, and to open
surplus reservation lands to disposition
under the public land laws.

Grazing and Grazing Lands-Taylor
Grazing Act: Generally
Prior to the Taylor Grazing Act of
June 28, 1934, generally open, unreserved
public lands could be grazed upon without federal governmental interference or

regulation, but subject to certain state
laws.

Indian Allotments on Public Domain:

Generally-Public Lands:GenerallySettlements on Public Lands-Taylor
Grazing Act: Generally
From the latter part of the 19th century
to the Taylor Grazing Act of June 28,
1934, there was a general policy of the
federal government to permit acquisition
of title to open, unreserved public lands
by individuals settling upon the land, including Indians, but vested rights were
obtained to the lands only upon compliance with a specific act of Congress, and
only for the maximum acreage allowable

under that law.
Administrative Procedure: HearingsRules of Practice: Evidence
Exhibits and oral testimony in an administrative hearing are not fungibles where
evidentiary value is ascribed on a quantum basis. Instead, they are products
having different probative values dependent upon factors such as relevance, competency and credibility.

OF THE

INTERIOR

[80 I.D.

Indian Lands: Aboriginal TitleIndian Lands: Tribal Lands:
*The Treaty of 186,8 between the Navajo
Tribe of Indians and the United States
whereby the Tribe relinquished its claim
to land outside the boundaries of a reservation provided thereby, extinguished the
aboriginal occupancy rights of the Tribe
and its members to any land outside that
reservation.

'Indian Allotments on Public Domain:
Settlement
Under section 4 of the General Allotment
Act of 1887, no improvements or other
acts of settlement are required for allotments for minor children of a qualified

adult allottee who has maintained settlement on his own allotment.

Indian Tribes: Generally-Rules of
Practice: Appeals: Standing to Appeal-Rules
of Practice: Private
Contests-Rules
of Practice: Protests-School Lands: Generally
The Navajo Tribe of Indians has standing

within the Department of the Interior to
contest or protest against the issuance of
a confirmatory patent to the State of Utah

for school sections within the exterior
boundary of the reservation for the Tribe.

Indians: Generally-Statutory Construction: Generally
There is a well-established rule of statu-

tory construction to favor Indians in case
of doubt as to the meaning of words in

treaties or legislation in their behalf;
however, the rule is not inflexible in its
application and, must give way where
such action is warranted by other rules of
construction and the circumstances of
the case.

Act of July 16, 1894 (Utah Enabling

Act)-Indian
School

Lands:

Lands:

Lands:

Generally-

Generally-School

Particular

States-State
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Construction: Gen-

To determine whether any Indian occupancy by Navajos outside their recognized reservation boundaries was recognized by the Utah Enabling Act of 1894
so as to prevent the operation of the grant
of lands for school purposes to the State,
the intent of Congress must be ascertained by reading the provisions of the
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Indian Lands: Aboriginal TitleThe standard used to determine the ex-

tent of an Indian tribe's aboriginal occupancy is whether the -tribe occupied a
defined area to the exclusion of other
tribes.

Indian Lands: Aboriginal TitleSchool Lands: Grants of Land-State
and ReservaGrants-Withdrawals

grant and the disclaimer of lands "owned

tions: Effect of

or. held by any Indian or Indian tribes"
together, by considering the usual meaning of the words, by determining the overall purpose of the Act, and by considering

Where Indian aboriginal rights are
terminated by abandonment or relinquishment by a treaty with the United
States, a state may take a grant of lands,
unencumbered by any occupancy claims

the provisions in accordance with the
historical milieu and public policy of that
time, as well as any court interpretations

of other statutes.
Statutory Construction: GenerallyWords and Phrases
The word "held" as used in statutes in
relation to land often means "owned,"
but as there is no fixed primary or technical meaning, its meaning must be determined by the context in which- it is
used to ascertain the legislative intent.

Act of May 17, 1884 (Alaska Organic
Act)-Act
of July 16, 1894 (Utah
Enabling Act)-Alaska:
Indian and

Native Affairs-Indians: GenerallyStatutory Construction: Generally
Historical differences between the situation in Alaska and the other states
afford reasons for different interpretations of legislation pertaining to Alaska
natives and legislation pertaining to

Indians in the other states. Therefore,
section 8 of the Act of May 17, 1884, regarding the occupancy of Alaska natives
and others upon public land, is not in

pdri materia with the disclaimer provision in section 3 of the Utah Enabling Actof 1894, as to lands "owned or held by
any Indian or Indian Tribes."

508-212-73-10

in the Indians, and where the state's
title has vested, subsequent action by

Congress setting the lands apart as a
reservation for the Indians cannot
affect the state's title. However, if a
reservation has been created prior to the

grant, the state's title cannot vest until
the reservation is extinguished.

Indian Allotments of Public Domain:
on Public
Generally-Settlements:
Lands-School Lands: Generally
Although the school land grant to the
State of Utah was subject to existing inchoate settlement claims, including any
by individual Indians outside their reservation, if the claims were not per-

fected, the State's title to the lands
vested.

Homesteads (Ordinary): GenerallyIndian Allotments on Public Domain:

Generally-Settlements
Lands-Statutory
erally

on

.Public

Construction: Gen-

The Indian Homestead Acts and section
4 of the General Allotment Act are settlement acts within the framework of other
setlement laws pertaining to the public
lands, and the practice, rules and decisions regarding white settlers on the pub-
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,lie lands have been applied to them with
certain reasonable modifications taking
into account Indian habits, character,
and disposition.

Indian

Lands:

Generally-Indian

[80 I.D.

General Allotment Act and the lands were
recognized by such -officials and other
government officials as public lands,

rather than Indian lands, couldnot create
Indian tribal occupancy rights to such
lands superior to the Congressionalgrant

Lands: Tribal Lands-School Lands:
Generally-School Lands: Particular
States

to the State of -Utah for school lands, and
the State took an unencumbered fee simple title to: such sections.

The Acts of March 1, 1933, adding "vacant, unreserved, and undisposed of" publie lands to the Navajo reservation, and
of September 2, 1958, declaring lands
within the exterior boundaries of the

APPEARANCES ON APPEAL: Bruce
E. Babbitt, Esq., Brown, Vlassis &
Bain, 'Phoenix,: Arizona; John H.

Navajo reservation in trust for the Navajo Tribe, "subject to valid existing
rights," did not affect the existing title
of the State of Utah in school sections
which had vested in the State in 1900
when' surveys were approved including
the sections.

Act of July 16,.1894 (Utah Enabling

Act)-Indian
School

Lands:

Lands:

Generally-

Generally-'School

Lands: Particular States-Statutory
'Construction: Generally
-By the Utah Enabling Act of 1894, Congress did not intend the grant of school
lands to the State of Utah, effective upon
survey in 1900, to be held in abeyance as
to unreserved public lands which may
have been within a wide, undefined perimeter of use by a proportionately few
Navajo families outside their reservation
grazing flocks of sheep with transitory
encampments in an area also used by nonIndians for grazing purposes and wandered over by Indians from other tribes.
Federal

Employees

and Officers: Au-

thority to Bind Government-Indian
Lands: Generally-School Lands: Generally
Where lands were not withdrawn for Indians, any express or implied consent
by 'Indian Office officials to Navajos grazing sheep on public lands outside their
reservation boundaries where no claim to
the land was made under section 4 of the

Schuelke, Esq., Gallup, New Mexico;

for the 'Navajo Tribe. Vernon B. Romney, Esq., Attorney General, State of
Utah; Gerald R. Miller, Esq.; Denis R.
MoTrill,:Esq.; Special Counsel*,for the
State of Utah.

OPINIONBY
MRS. THOMPSON

INTERIOR BOARD OF LAND
APPEALS
The appeal in this case is the culmination of extensive proceedings
within this Department arising
from an application filed by the,
State of Utah (hereafter referred
to as the "State") on June10, 19,58,
for a confirmatory patent to two
school sections lying within the exterior boundaries of the extension of
the Navajo Reservation added by
the Act of March 1 1933; 47 Stat.
1418 (hereafter called the Aneth or
the 1933 extension). The Navajo
Tribe of Indians (hereafter referred to as the "Tribe") protested
against the issuance of the patent to
the State. Its protest was dismissed
by the Salt Lake Land Office,and
that' dismissal was affirmed by the
Acting Director, Bureau of Land
Management, on September 23,
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1960.The Bureau's dismissal was set
aside by decision of the Solicitor 72
I.D. 361 (1965), who remanded the
ease for a hearing on the Tribe's
protest. The hearing was presided
over by Administrative Law Judge
John R. Rampton, Jr.' and sessions
were held in Cortez and Fort Morgan, Colorado, and Monticello and
Salt Lake City, Utah.2 A recommended decision by Judge Rampton was adopted with only minor
changes by decision of the Director,
Bureau of Land Management, datedAugust 15, 1969, which dismissed
the Tribe's protest and ordered issuance of the. confirmatory patents to

4NAVA
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in place showing "the' date when
title vested in the State and the extent to which the lands are subject to
prior conditions, limitations, easements,or rights, if any."
Where this Department has a
statutory duty to issue a patent-or
other evidence of title to a claimant,
including a state, there is authority
to determine questions of law as well
as fact incident to performance of
that duty. West v. Starndard OiZCo.,
278 U.S. 200, 220 (1928). This in-

eludes a determination as to whether

title passed under the grant to a
state. Margaiet Scharf. 57 I.D 348
(1941). The Act of June 24, 1934,is

the State for the two sections in not a new grant :of title to a state.
question. The Tribe has appealed The;issuanceof the patent authorfrom this decision.
Pursuant to a motion of the
Tribe and order of this Board, oral
argument by counsel of the Tribe
and the State was heard by this
panel on April 21,1972.
The State's application for patent
was made under the Act of June 21,
1934, 43 U.S.C.

§ 871a (1970), which

directs the Secretary of the Interior,
upon application by a state, to issue
patents to numbered school sections
'The title of the hearing officer has been
changed from "Hearing Examiner" to "Administrative Law Judge" pursuant to order of
the Secretary of the Interior, 38 F.R. 10939
(May 3, 1973).
2 At the hearing the Tribe was represented
by Norman L. Littel, Esq., Washington, D.C.,
then General Counsel of the Tribe, and John
H. Schuelke, Esq. The State of Utah was
represented by Phil L. Hansen, Esq., then
Attorney General for the State of Utah (on
the briefs only), Gerald R. Miller, Esq., and
F. S. Prince, Esq., Special Counsel.
s The oral argument in behalf of the Tribe
was made by John H. Schuelke, Esq., and
Bruce E Babbitt, Esq., and in behalf of the
State by Gerald R. Miller, Esq.

ized by the Act is simply evidence of
title which has already vested. d. v
The two sections in question are
section 16, T. 40 S., R. 24 E., S.B.M.,

Utah (hereafter referred to as the
Montezuma Creek section), and section 16, T. 40 S., IR. 26 E., S.B.M.,

Utah (hereafter referred to as the
McElmo Creek section). They are
both in a remote desert area of-

southeastern Utah in San Juan
County, north of: the San Juan
River. Official survey plats including these sections were accepted on
May 1, 1900 (State Exhibits (Exs.)
23, 25; Navajo Tribe (Nav.) Ex.,
61-0). The sections are numbered
school sections granted to the State
by section 6 of the Utah Enabling
Act of July 16, 1894, 28 Stat. 109.

Title to school sections would vest in
the State upon the date of Statehood
(January 4, 1896), or upon conpletion and acceptance of the survey of
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the sections if the lands were not occupancy had the legal effect of
then surveyed. 43 CFR 2623.1; State precluding the grant of these two
of Utah, v. Braifet, 49 LD. 212 sections to the State. Throughout
(1922). Thus, presumptively, title these proceedings the Tribe has ofto the sections vested in the State on fered various legal theories to supMay 1, 1900,when the surveys were port this basic thrust. These will be
approved. 4

discussedfurther, infra.

The basic position of the Tribe is
that title could not vest in the State
on May 1, 1900, or thereafter, because the sections were occupied by
individual Navajo Indians or by the
Tribe in a tribal capacity and this

The Solicitor ordered the hearing
to receive "all the facts pertaining
to occupancy which may be relevant." In reviewing the lengthy evidentiary record, we note that the
Judge admitted most of the evidence offered by both parties at the
hearing 5

'4We note that the Supreme Court held that
the Utah school grant did not include lands
which were known to be mineral in character
when they were surveyed. United States v.
Sweet, 245 U.S. 563 (1918). However, by the
Act of January 25, 1927, as amended, 43 U.S.C.
§ 870 (1970), Congress extended the school
grants of numbered sections In place to include such sections which were mineral In
character unless indemnity or lieu land had
been previously selected in lieu of the sections,
and excepted sections subject to or included in
any valid application, claim, or right initiated
or held under any of the existing laws of the
United States, unless or until such reservation,' application, claim, or right s extinguished, relinquished, or canceled. This Act and
the Act of June 21, 1934, are thoroughly
discussd in Margaret Scharf, which points out
that until the contrary is clearly shown, there
is a very strong presumption that land granted
to a state for school purposes was of the
character contemplated by the grant, insofar
as its then known mineral or nonmineral
character was concerned. 57 I.D. 348, 356-57.
In this case there has been no assertion
and no evidence which would clearly establish that the land in question here was known
to be mineral in character in 1900 when the
surveys were approved so as to effectuate any
change In the date title presumptively passed
to the State of Utah. There was testimony
by a witness of the State, Neil F. Stull, that
in the 1920's the lands in the area were not
even considered as having prospective value for
oil. As an employee of the Department of the
Interior in the 1920's he investigated Indian
allotments in the area to determine if the
lands in the applications were mineral or
nonmineral in character (Tr. 1122-80).
The fieldnotes of the 1900 survey of the two
townships stated there were no indications of
mineral within the township except "a vein of
coal underlays the mesa along the N. bdy" of
T. 40 S., R. 26 E. (State Exs. 23 and 25).

Sumary of Type of Evidence
The type of evidence submitted at
the hearing is detailed in the Director's decision as follows:
[T]he Tribe presented testimony from
numerous elderly Navajo Indians. These
people, unlettered, unable to speak theEnglish language and requiring interpreters, testified that they had lived on
or near the school lands in question or

that they had known of Navajo friends
and relatives, now dead, who had lived on
or near the sections involved. In support
of the general proposition that, since before the beginning of recorded history,
the Navajo people have resided and lived
in the area known as the Aneth extension
of the Navajo Reservation north of the
San Juan River, the Navajo Tribe introduced voluminous exhibits which fall into
five main categories, as follows:
1. Ancient documents from the National Archives, including maps dated
from 1716, diaries and reports of early
explorers, military reports, reports of Indian agents to the Commissioner of In'The hearing record is voluminous consisting of a transcript of 2,230 pages covering
testimony of some 64 witnesses, with approximately 750 numbered exhibits containing
thousands of separate documents.
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dian Affairs, Indian allotment papers
and homestead papers.
2. Technical data such as survey plats,
population surveys, aerial photos, and
genealogy studies and charts.
3. Published reports and analyses by
historians, ethnologists, and anthropolgists.
4. Archaeological reports, site photos
and descriptive sheets.

the Navajo Tribe, resurveyed many of the

and by a member of the Navajo Tribe who

decision then discusses the conten-

sites written up in the Navajo reports.

Summary of Director'sFindings
and Conclusions

The Director's decision discusses
in some length evidence concerning
the general background and history
5. Portions of the transcript in the of the Navajo people and their occase of Bill Hatahley et al. v. United cupancy in the southwestern United
States of America, in the United States States; general Navajo occupancy
District Court for the District of Utah,
of the area added to the Navajo
Civil No. C-36-53 (Nav. Ex.'s 59-59A),
reservation by the 1933 extension;
and in the proceedings before the Indian
Claims Commission,Navajo Tribe of In- occupancy by individual Navajos
dians et al., Petitioner& v. U.S.A., De- with respect to each of the sections
fendant, Docket No. 229.
in question which lie within that exFoundation testimony for the archaeotension;
and other general historilogical reports was given by two anthrocal information of that area. The
pologists employed by the Navajo Tribe
has participated in the preparation of the
site reports. Foundation testimonyfor the
hospital records and the census reports

tions of the Tribe in support of its
protest against the patent to the
State relating the law concerning
was given by members of the Navajo
the protection of Indian rights genTribe and by officers of the Bureau of Inerally; individual Indian occupancy
dian Affairs.
In rebuttal, the State of Utah called rights; aboriginal tribal rights of
as witnesses elderly members of the Ute
possession; the effect of the 1868
Tribe of Indians who, like the elderly
Treaty of the Tribe with the United
Navajos, were unable to speak English
and required interpreters. These people States, 15 Stat. 667; the effect of
and their ancestors had also lived and
roamed throughout the Aneth extension
area. Testimony was also given by elderly white men who had run stock in

the Utah Enabling Act; and the

standing of the Tribe to protest the;
State's application.
Essentially, the Director found
the area involved, by traders to the Inthat
there was no occupancy by
dians, and by a retired employee of the
Department of the Interior, a geologist individual Navajos upon the diswho had examined the Indian allotments
puted sections until after May 1,
in Townships 39 and 40 South, San Juan
1900, that the area of occupancy
County, Utah.
judged with respect to the mode of
For a specific rebuttal of the methods
used by the Navajo Tribe archaeologist in life of the Navajo was vague and.
examining the numerous sites reported as
indeterminate, and that there was
Navajo and the reliability of the archaeonot exclusive occupancy by the
logical site reports, the State called as a
Navajos nor was dominion over the
witness an assistant research professor
in anthropologyat the Universityof Utah area asserted by them. Further, it
who, using material furnished to him by
found there was not sufficient tribal
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occupation of the area to establish
tribal possession. In any event, it
held that tribal claims to the land
were barred by, virtue'of the 1868
Treaty of the Tribe with the United
States. It held the Tribe did not
have standing to protest the State's
application, as any occupancy by
individual Indians in 1900sufficient
to bar the State's grant would also
be protected and prevent the Tribe's
claim to the land under the Aneth
extension Act of March 1, 1933,
adding "vacant, unreserved, and
undisposed of public lands," and the
Act of September 2, 1958,72 Stat.
1686, declaring lands within the exterior boundaries of the reservation
subject to "valid existing rights"
- to be in trust for the Tribe.

OF THE

INTERIOR
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San Juan River the two main drainage courses within the 1933 exten-

sion are the McElmo and Montezuma Creeks which flow through
the easterly and westerly portions of'
the 1933 extension area, respectively, southerly to their mouths in,
the San Juan River.6 Portions of'
those creeks flow through the sub-

ject sections which are identified by'
reference to them. North and west
of the Montezuma section is an area
called McCracken Mesa, mentioned
as' a favorite grazing range of the
Navajos. This was added to the reservation by the Act of September 2-,
1958 (72 Stat.' 1686). Outside the

reservation, in townships west of
the 1933extension and flowing from
the north are Recapture Creek (its
mouth in the San Juan River is inSignificant GeographicalFeatures T. 22 E., R. 40 S.), and Cottonwood
Creek (its mouth is in T. 21 E., 'R.
The evidence in this case is re40
S.).' Near the mouth of Cotton*lated to certain geographical feawood
creek at the San Juan River
tures. In 1900, the most significant
is the Mormon settlement of Bluff'
date in this casesthe northern bonn* dary of the Navajo reservation in founded in 1880 (Tr. 1779). Four
townships north and one township
Utah and in New Mexico, was the
east of Bluff is the town of BlandSan Juan River. That boundary
was established by Executive Order ing first settled in 1905 (Tr. 1781)..
Three townships north and one
of. May 17, 1884. 'The San Juan
township east of Blanding is theRiver from its headwaters in southtown of Monticello. West of Montiern Colorado runs through a portion of northeast New Mexico, then cello is a' mountain range called the
cuts across a small portion of Colo- Abajo or Blue Mountains. In the
southern part of that range and
rado near the Four Corners area of
southwest of Blanding is a mounUtah-Arizona-Colorado-New
0

Mexco. It then flows in double hairpin

turns northwesterly then southwesterly then northwesterly and 'then
southwesterly again until it reaches
its mouth in the'Colorado River in
southern Utah. In addition to the

TThe use of the word "flow" Is to describe
the bed of these creeks or washes. In this dry
desert climate uring' dry' spells oten nowater would actually flowthrough these creeks,
while during spring runoffs and unusually
heavy rains the torrents of water would causesome changes n the stream-flow configurations
and flooding.
'
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tain called Bears Ears. Other significant -water courses include Mancos Creek with its mouth in the San
Juan in New Mexico very near the
Four Corners. The rest of the creek
is within the State of Colorado,
most of it within the southern Ute
Reservation. Chinle Creek or Wash
meanders from northern Arizona to
the San Juan River in Utah, a
township west of Bluff.
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points out that the sections involved
here are within the area found by
the' Commission to be aboriginal
lands of the Tribe, whereas the
State points to the Commission's
conclusions that the Tribe ceded its
aboriginal title to such lands by the
1868 Treaty.

For informational purposes, we
have taken official notice of these
findings and conclusions of the
The Tribe and the State in this Commission and of its order for
appeal have referred to findings and further proceedings to determine
conclusions by the Indian Claims the acreage of the lands ceded by the
Commission in a proceeding Tribe, its fair market value as of
brought by the Tribe against the July 25, 1868, and' other matters
United States (Docket No. 229) un- relative to the determination of theder the Indian Claims Commission extent of the liability of the United
Act, 25 U.S.C. 70 et eq. (1970).
States to the Tribe. We note that
By its Interlocutory Order of June the Commission's order is not a final
29, 1970 (23 Ind. Cl. Comm. 244), order and is, therefore, not a final
the Commission found that on July determination of the issues involved
25, 1868,the Navajo Tribe held ab- in that proceeding and will not beoriginal title to a large tract of land come so until a final order is issued
which includes lands in Utah be- and any possible court appeals are
ginning at the intersection of the concluded.
I n addition to the fact the ComColorado and San Juan Rivers
"thence on a line northeasterly to mission's ruling is not a final deterBears Ears; thence easterly to mination, the State was not a party
Blanding, Utah, thence south- in that proceeding and, therefore,
no factual findings in that case could
easterly to. Cortez, Colorado * *
except for certain lands in Spanish bi nd the State. Our findingsf and:
or Mexican grants (Finding 17, 23 conclusions in this controversy beInd. Cl. Comm. 272). The Commis- tween the Tribe and the State rest'
sion also concluded as a matter of solely upon our review of the evilaw that as of July 25, 1868,the ef- denee presented at the hearing in.
fective date of the Navajo Treaty
this caseand such additional specific
of July 1, 1868 (15 Stat. 667), the
Tribe ceded its aboriginal title evidentiary matters as may be noted
lands to the United States under the in this decision of which officialno1868Treaty, except for the area spe- tice has been taken, and upon our
cifically reserved to the Tribe under own understanding and application
Article 2 of the Treaty. The Tribe of the law to the facts shown.
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Sumnary of Legal Theories
A brief review of the legal
theories presented by the Tribe is
necessary to set the discussion of the
facts in proper perspective. The case
went to hearing on the issues as
they were formulated and briefly
outlined in the Solicitor's decision
at

2 I.D. 361 (1965) and as dis-

eussed by the Director in his decision. Essentially the Tribe contended as follows: Protection of
occupancy rights in individual
Indians, as well as Indian Tribes, is
a matter of federal governmental
policy and recognized in the Supreme Court decision, ramer v.
United States, 261 U.S. 219 (1923).
Occupancy by individual Indians
would be sufficient to prevent the
grant of school sections to a State,
citing Schumacher v. State of
I ashington, 33 L.D. 454 (1905).
These occupancy rights by individual Indians were independent of
and in addition to any rights of a
Tribe to lands within reservations
established for the Tribe. The policy of protecting occupancy rights
of individual Indians is reflected in
the Utah Enabling Act where in
paragraph 2 of section 3 of that Act
(28 Stat. 107, 108), the State dis-

claimed any claim to lands "owned
or held by any Indian or Indian
Tribes." The Tribe pointed out that
the Supreme Court in Cramer,
supra, referred to this disclaimer
provision to support its position
that the occupancy of individual Indians in that case prior to a grant to
a railroad caused such lands to be
within the provision in the grant ex-
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cepting lands "reserved * * * or
otherwise disposed of." The Tribe
contended that by applying that
holding here the schoolsections were
excepted from Utah's grant by the
provision in section 6 of the Enabling Act (28 Stat. 109) relating to
lands "otherwise disposed of," as
they were lands occupied by Navajo
Indians prior to the school grant.
The Tribe further contended that
in considering the occupancy by the
individual Indians the standard is
to view the Indian possession and
use with reference to the habits and
modes of life of the particular Indian involved. The Navajos principally grazed livestock, conducted
small farming operations, and
hunted and gathered other foods
from wild sources for their livelihood. Therefore, the control of
land by a Navajo was by the protection and care of his livestock comparable to the way a livestock man
controls an area to protect his grazing even though he may not actually
live on each acre.

The Tribe's original position was
that such individual occupancy and
control were translated into a tribal
right by virtue of the inclusion of
these sections in the area added to
the reservation by the 1933 extension. and by virtue of section 1(d)
of the Act of September 2, 1958 (72
Stat. 1686, 1687), which provided
that "all public lands of the United
States within said exterior boundaries of said reservation are hereby
declared to be held in trust for the
benefit of the Navajo Tribe of
Indians."
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repeats its contentions concerning
individual occupancy as precluding
the vesting of the State's grant. In a
supplemental brief and again in its
cisions, supra, but if it were, it reply to the State's brief in answer
pointed out that the 1933 extension to that brief, the Tribe emphasizes
added only "vacant, unreserved, and, an additional position to that exundisposed of public lands" (47 pressed previously. The Tribe now
Stat. 1418). Also, the 1958Act pro- contends that regardless of the effect
vided that the declaration of trust of its Treaty of 1868,the Tribe has
for the Navajo Tribe was "subject rights to these lands not based on its
to valid existing rights." (72 Stat. tribal aboriginal occupancy of the
1687.) It contended, therefore, that area but by virtue of the disclaimer
in the Utah Enabling Act of any
allv occupancy of the school sections
sufficientto preclude the grant to the lands "owned or held by any Indian
State would also create rights in the or Indian Tribes." In effect,it interindividuals under the provisions prets this Act as preventing the
sufficient to except the lands from grant to the State of lands "held"
those Acts. Thus, 'it argued, only by tribal occupancy. As to the test
sach individual Indians, not the of occupancy necessary to establish
Tribe, would have standing to chal- lands "held" by the Tribe, it sug-,
gests the standard be the area which
lenge the State's title.
The Director agreed with the was "essential to the livelihood') of
State on the issue of standing, con- the Indians as judged by the natural
eluding that only individuals who environment and lifestyle of the inallegedly occupied the sections in dividual Indian or Indian tribe in
1900 or their descendants might question, with limitations as to
have standing to protest. Specifi- whether the use and occupation is
cally, he stated that the Tribe was sufficiently intensive and continunot bringing the action to protect ous. It derives this suggested standany individual Indian occupant's ard from its interpretation of cases
own home from any oppressor, but primarily dealing with the Alaskan
instead was asserting such occu- natives.
The State contends essentially
pancy "for its own purposes as a
that
the Utah Enabling Act created
means of defeating the State's title
in the Tribe as to lands in
no
rights
-and thereby gaining valuable assets
Utah
because
tribal rights had been
for the Tribe."
extinguished, but that assuming,
The Tribe originally also implied
arguendo, such rights existed, the
that there was tribal aboriginal oe- evidence found by the trial examcupancy of the area but did not em- iner would not support the Tribe's
phasize this point. In the present claim under the tests laid down in
appeal, the Tribe in its first brief cases cited by the Tribe.
The State, in response, contended
that the type of occupancy by the
Navajos was not the type protected
in the Cramer and Schumacherde-
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Issues

history of the people in the area, is
a consideration of the manifested
This brief skeletal framework of governmental policy, as the Tribe's
the most basic contentions of the contentions in large part rest upon
Tribe and State points to the most the effect of the Utah Enabling Act
significant issues in this case, and upon the federal government
namely:
policy to protect occupancy of In1. What was the effect of the 1868 dians. See the discussion regarding
Treaty of the Tribe with respect to tribal statutory construction, nfra.
and individual Indian rights to thelands

in question?
2. Were rights to these lands preserved
or created in individual Indians or the
Navajo Tribe by the Utah Enabling Act?
3. What was the effect of the 1933 and
1958 Acts upon the status of the sections?
4. Does the Navajo Tribe have standing to challenge. the State's patent
application?
5. If occupancy by Indians could pre-

vent the State's title from vesting, what
standard

governs the adequacy of the

ocecupancy?

6. Does the evidence in this case establish 'there was sufficient occupancy by
individual Indians or the Navajo Tribe
under the proper standard to preclude the

grant to the State?

These essential issues will be discussed, infra, not necessarily separately or in the above order, as their
resolution requires a consideration
of the statutes involved and the
facts concerning Navajo occupancy
generally in the context of the historical setting as well as it can be
adduced from the record. This entails a consideration of facts concerning other peoples in the area,
the Mormon settlers. and other
whites (primarily stockmen, a few
traders, missionaries and miners),
and other Indian groups,. especially
the Utes and Paiutes (or as also
spelled, Piutes). Inseparably intertwined with these facts as to the

Sunrnary of General Indian and
Related Public Land Law
The dates of the pertinent statutes, court and administrative decisions, and governmental administrative actions toward the Navajos,
are important in relation to the historical milieu out of which they
arose. Although a history of the
Government's policies toward Indians generally would be of encyclopedic breadth and beyond the scope
of this decision, highlights of some
of the general policies shall be
briefly noted as they are part of this
milieu. It must sufficeto state that
prior to the creation of this nation,
the European nations claimed title
to the lands now in these United
States by right of "discovery" under
basic principles of international
law, but subject to occupancy rights
of the aboriginal inhabitants, the

Indians. See U.S. DEP'T OF THE
INTERIOR, FEDERAL INDIAN LAW 18 (1958). This served
as the foundation for this Government's recognition of Indians'
rights of occupancy. One of the
landmark cases, Mitchel v. United
States, 11 U.S. (9 Pet.)

539, 559

(1835), discussing the aboriginal
occupancy rights of Indian tribes
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IX, Pts. B, 0 (1958). In addition
to specific provisions for rights in
recognized tribal lands, general leg-'
islation in the 1870's and 1880's permitted
individual Indians to acquire
friendly Indians were protected

and the policies by the English
sovereign which were carried over
by this nation, indicated the nature
of those rights:
* *

*

in the possession of the lands they occupied, and were considered as owning
them by a perpetual right of possession

property rights outside Indian

reservations.
- By the Act of March 3, 1875, 43
in the tribe or nation inhabiting them, U.S.C. § 189 (1970), an Indian who
as their common property, from generation to generation,not as the right of the abandoned his tribal relations was
permitted to make a homestead
individuals located on particular spots.
under the homestead laws, which
-Subject to this right of possession, the
ultimate fee was in the crown and its was to be inalienable for five years.
grantees, which could be granted by the
*Bythe Indian Homestead Act of
Crown or colonial legislatures while the
lands remained in possession of the Indians, though possession could not be taken

July 4, 1884,43 U.S.C. § 190 (1970),

any Indian who was located on public lands at that date or thereafter
The Supreme Court in Mitchleiset "under the direction of the Secreforth the standard for recognizing tary of the Interior, or otherwise,"
tribal aboriginal rights and the con- could locate homesteads on public
ditions which would cause nonrec- lands to the same extent as citizens
of the United States, but would reognition:
ceive trust patents-to prevent alieIndian possession or occupation was nation of the property as a means of
-consideredwith reference to their habits protecting his interests. By section 4
and modes of life; their hunting-grounds
of the General Allotment Act of
were as much in their actual possession
without their consent.

-as the cleared fields of the whites; and

February

8, 1887, 25 U.S.C. §§ 334

their rights to its conclusiveenjoyment
in their own way and for their own pur-

and 336 (1970), allotments to individual Indians who settled on
poses were as much respected, until they
public lands outside of reservations,
-abandoned them, made a cession to the
government, or an authorized sale to in- or for whose tribe no reservation
-dividuals. In either case their right be- had been made, and their children,
came extinct, the lands could be granted
could be made to the extent of 40
disincumbered of the right of occupancy, acres of irrigable land, or 80 acres
or enjoyed in full dominion by the purof nonirrigable agricultural land, or
-chasers from the Indians.
* i3.
d
160 acres of nonirrigable grazing
This recognition of a communal land to any one Indian. Section 1or tribal aboriginal occupancy right of that Act, 25 U.S.C. §-331 (1970),
led to various provisions in treaties provided for allotments of reservaand statutes for individual Indian tion lands to individual Indians.
rights in tribal property. See U.S. These Acts have been recognized as
1)EPT OF THE INTERIOR, manifesting the overall Govern-.

TFEDERAL INDIAN LAW, Oh. mental policythat prevailedat that
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time, and for some time after 1900, including the Desert Land Act, as
to replace the reservation and com- amended, 43 U.S.C. §321 (1970),
munal tribal system, to end Indians' was limited to 320 acres.
nomadic lifestyle, to encourage inThe Desert Land Act and, to a
dividual Indians to integrate into greater degree, later acts required a
the cultural -structure of the rest of classification of the land by the Govthe nation by owning a parcel of ernment as to the character conland to farm and to take their place templated by the Acts prior to alas independent, qualified members lowance of entries. Thus, in 1909,
of the body politic, and to open sur- the Enlarged Homestead Act, 43
plus reservation lands for disposal U.S.C. § 218 (1970), was passed auunder the public land laws. See e.g., thorizing 320-acre homesteads on
FEDERAL INDIAN LAW, Ch. nonirrigable, noninineral land for
IX, Pt. C, supra; F. S. COHEN, dry-farming, in Utah and certain
U.S. DEP'T OF THE INTE- other western states. In 1916, the
RIOR, HANDBOOK OF FED- Stock Raising Homestead Act, 43
ERAL INDIAN LAW, Chs. 2, 11 U.S.C. §§ 291-301 (1970), author(1941); Squire v. Capoeman, 351 ized 640-acre homesteads for land
U.S. 1 (1956); Hopkins v. United that was "chiefly valuable for grazStates, 414 F.2d 464 (9th Cir. 1969). ing and raising forage crops."
This policy to transform the comIt was not, however, until the
munal Indian property system into Taylor Grazing Act of June 28,
a pattern of small individually 1934, 43 U.S.C. § 315 (1970), that
owned farms was during the time the unreserved federal public lands
the unreserved federal public lands were regulated by the federal govcould be settled upon and title ac- ernment for grazing purposes.
quired by individuals under laws Prior to that time, generally open,
such as the preemption acts and the unreserved public lands could be
homestead laws, usually for a maxi- grazed upon without federal intermum of 160 acres (see, e.g., 43 ference or regulation. This historiU.S.C. §161 (1970)). Certain im- cal practice of a free and open range
provements, acts of occupancy, ap- is illustrated in a Supreme Court
plication and proofs were required case arising from the then Territory
before a vested right could be recog- of Utah. Buf ord v. Houts, 133 U.S.
nized in the settlers. Desert lands 320 (1890). Operators of a cattle
could be reclaimed and title ac- ranch whose private lands interquired under the Act of March 3, mingled with federal public lands
1877, 19 Stat. 377, for 640 acres;
sought to enjoin sheep grazers from
however, by the Act, of August 30, trespassing upon their unfenced
1890, 26 Stat. 371, 391, 43 U.S.C.
private lands while grazing upon
§ 212 (1970), the aggregate quantity the public lands. The Court deswhich any person could acquire un- cribed the right to the public lands
der all the agricultural land laws, as follows:
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We are of opinion that there is an implied license growing out of the custom
of nearly a hundred years, that the public
lands of the United States, especially
those in which the native grasses are
adapted to the growth and fattening of
domestic animals, shall, be free to the
people who seek to use them where they

are left open and unenclosed,and no act
of government forbids this use. * * *
Id. at 326.

*

*

*

*

*

* * * Everybody used the open unen-

closed country, which produced nutritious
grasses, as a public common on which
their horses, cattle, hogs and sheep could

run and graze. Id. at 327-28.

The Court pointed out that unless
an owner of land complied with the
"fence" law of the various states
and territories, and an animal
"breached" the enclosure and inflicted injury, the owner of the animal was not liable to the landowner,
and could permit his animals to run
at large without responsibility for
their getting upon the lands of his
neighbors. Id. The Court also indi-

cated that the Territory of Utah
had such a fence statute. See also

Omaechevarri v Idaho, 246 U.S.
343 (1918), recognizing certain
regulation by states in exercise of
their police power to avoid conflicts
over the range. The Court held 'a
state statute did not conflict with
the Act of February 25, 1885, 43
U.S.C.
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prohibited anyone from preventing
or obstructing a settlement made
under the public land laws.
This summary discussion of some
of the general laws illustrates that
during much of the time period in
question here, especially from the
time of the 1868 Treaty until the
Taylor Grazing Act in 1934, there
was a general policy of the federal,
government to encourage settlement
upon the unreserved public lands
and acquisition of title by individuals, including Indians. However,
there were limitations as to the
acreage which could be acquired by
any individual under the lawsland
compliance with the laws was necessary before a right would vest to
the lands. See cases cited, nfra. At
the same time, the 'publiclands were
considered an open range which
could be grazed upon without regulation by the government. Inevitably, as is well known, conflictsover
the use of this public land developed
between settlers and stockmen, between cattle ranchers and sheep
grazers, between the Indians and
non-Indians, and also between different Indian tribes. The evidence
in this case tends to show aspects of
all of these conflicts.
The Evidence Generally.

§§ 1061-1066 (1970). The
We now turn from these general
1885Act forbade enclosures of pub- considerations to the more specific
lic land by a person, party, associ- circumstances of this case.
ation, or corporation who had no
In its first brief presentedin conclaim or color of title in good faith, nection with this appeal, the Tribe
or a claim made in good faith under contends that the Director comnthe general laws 'of the United pletely ignored or refused to conStates with a view to entry. It also sider the hundreds of exhibits ad-
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mitted at the hearing and the testimony of some fifty persons. It
contends. such evidence definitely
establishes that the extension area
and other areas north of the San
Juan River in Utah were under
* Navajo Indian control, and that
Navajo Indians lived in that area
and also on the particular sections
in question. It submitted a 205 page
"Summary of Evidence," which the
State points out is not directed to
any specific error on the part of the
Director, and which it characterizes
as "an historical diatribe" presumably prepared by one of the Tribe's

[80 ID.

stead, they are products having different probative values dependent
upon factors such as relevance,
competency, and credibility.
The difficulty in constructing a,
history of the area based upon the
archival exhibits submitted by the
Tribe was pointed out by the State's
witness, Dr. C. Gregory Crampton,
a professor of history at the University of Utah. He stated that only
a partial history of general movement into the general area could'be
made and he did not recall documents that pinpoint any Indian activity to the contested sections (Tr.

witnesses, David M. Brugge,, em-

2199-2201). We find, from review-

ployed by the Tribe as an archae-

ing the exhibits presented, at most
only a vague and general picture
primarily of United States governmental activities and policies relating to the Navajos.
The archival materials generally
show increasing discontent by the
Navajos with their reservation
boundaries as the increase in their
population, as well as of their herds
of sheep, goats, and horses (and infrequently some cattle as well),
created problems for them. Recommendations to increase the reservation boundaries reflect the need for
additional grazing lands to support
the major base of their economy,
sheep grazing, and to remove
sources of conflict with whites who
objected to Indians leaving their
reservation to graze their stock.
Many of the complaints by whites
made to military and Indian Office
officialsconcerning Navajos outside
the reservation relate to their grazing on public lands also grazed

ologist. It is apparent that this
"Sunmary of Evidence" is based
* 'primarily on documentary materials reproduced by the Tribe as
Navajo Exhibits Nos. 100 to 633
and to a much lesser extent upon
* the oral testimony of Navajo witnesses and other evidence presented
by the Tribe.
We find no merit to the Tribe's
contention that in making the decision below, the exhibits and testimony, were not considered. The
Director generally summarized the
types of evidence presented. In discussing the facts he referred to some
exhibits and to some of the; testimony. Omissions of reference to
particular exhibits or testimony in
this case do not, signify a failure to
consider them.
Exhibits and oral testimony in an
administrative hearing are not fungibles where evidentiary value is
ascribed on a 'quantum basis. In-

4411

NAVAJO TRIBE

OF INDIANS

V. STATE

June 29, 1973

upon by white stockmen. Other
complaints relate to alleged depredations from murder, to petty theft,

to rangingtheir stock through farm
lands of the whites.
Although many of the exhibits
refer to movement of the Navajos
north of the San Juan River, only a
few of these exhibits may be specifically related to the area north of
the river in Utah. Much of the material referring to Navajos north of
the San Juan appears to pertain to
the more populous area in New
Mexico, especially prior to 1900.
Thus, this material is not relevant
to the situation in Utah, except to
show a pattern of expansion by
Navajos from areas where they were
confined following the 1868 Treaty,
and to show federal administrative
policies toward them.
Many of the documents are incomplete by themselves as they refer
to other documents or to enclosures
which are not a part of this record.
While much that is stated in the
Tribe's summary of evidence reflects matters shown by the exhibits
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tion for the Navajo people was
created. For our- purposes, this
reservation may generally be described as rectangular in shape, with
a northern boundary on.the line between. what is now the states of
Utah and Colorado and Arizona
and New Mexico in the Four Corners area. The western boundary
was a parallel of longitude, about
109° 30' west, provided it embraced

the outlet of "Canon-de-Chilly" (15
Stat. 668). The northern boundary
remained unchanged until the
Executive Order of May 17, 1884,
established it as the San Juan River.
As indicated, the San Juan River
was the northern boundary in Utah
in 1900,the most crucial date in this
case.

Information concerning the peoples who have inhabited the general
Four Corners area begins with the
prehistoric Anasazis. They are of
interest in this case because of their
ruins and artifacts. Around 1300
A.D, the Anasazis (ancestors of
some of the Pueblo Indians) left
the area and ancestors of the presthere is also reference to some ex- ent-day Utes and Paiutes moved
hibits which were withdrawn and into the area. The Navajos, an
are not a part of the record, and Athapascan linguistic group, moved
many inferences stated in the sum- from the north into the southmary are simply not supported by western part of the United States
the exhibits and other evidence in sometimes around 1200to 1500A.D.
the record.
Historical information concerning
the Navajos in the southwestern.
Pre-1868Indian Occupancyof te states begins in the 17th century
Area
A.D. where mention is made of them
The first time period of signifi- at the headwaters of the San Juan
cance in this case concernsthe period River in Colorado (Tr. 2179).
Until 1848,the southwestern area
prior to the 1868 Treaty with the
Tribe, when a permanent reserva- with which we are concerned was
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Spanish and then Mexican territory.
Copies of some ancient maps and
documents of Spanish and Mexican
derivation were presented as exhibits. An historical expert, witness for
the State, praised the historical accuracy of the Miera Map of 1778 of
the Dominques-Escalante expedition (State Ex. 39) as showing the
Navajos south of the Rio de Navajos, identified as the San Juan River
(Tr. 2190-94).,and the Utes located
north of the river. He indicated that
another map (Nay. Ex. 100) could
not be accepted as accurate without
more source data to support it (Tr.
2193-96). Another map, the Urretuin Map of 1769 (Nav. Ex. 105),
had no supporting explanatory
foundation support and is susceptible to some interpretation, but it has
the word "Navajo" written below
the river and "Provincia de" above
the river. The witness identified the
Chuska Mountain area of Arizona
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and moved into hiding In remote areas
such as the canyon country near Navajo
Mountain. The Fort Sumner confinement
and military campaigns very probably
account for much of the initial movement

ofthe Navajosnorth toward the San Juan
River (Tr. 2180).

Most of the archival material dealing with the Four Corners area and
Navajo "country" after the United
States acquired it is found in military reports and in reports of Indian Agents and the Indian Office.
The Gunnison map of 1855 (Nav
Ex. 125) shows the Navajos as north
of the San Juan River. The word
"Navajo" is written between the

110°30,to 109030', parallels of Iongitude, which area is west of the
Ameth area. Other material prior
to 1868 could only inferentially, at
best, place the Navajos in the Aneth
area, and does not show exclusive

occupancy by the Navajos. For example, a letter of May 1, 1851,from
the New Mexico Agent Calhoun
and New Mexico as the heartland re- (Nav. Ex. 116), states that the
gion of the Navajos (Tr. 2179).
Navajos have or are removing from
The United States acquired the "Chinle" to the Rio San Juan and
Mexican territory in 1848 by the pitching their lodges on both sides
Treaty of Guadalupe rndalgo, 9 of the river, and indicating that on
Stat. 922. The Director sunmarized the north side of the river, theymust
some of the events following that mix with the Utahs (Utes). Navajo
acquisition, which led to the 1868 Ex. 127, a War Department reNavajo Treaty:
port of November 23, 1858, states
*V*
difficulties arose between the that the Utahs killed 10 Navajos on
Navajo and the white settlers and re- the San Juan north of Carrissa
0sulted in several military operations Mountain.
which consummated in the Kit Carson
In other reports it is not evident
campaign of the 1860's (Tr. 2179). It was
that the area north of the San Juan
Garson's objective to remove the Navajos
from the area. This he partly accom- River pertained to the area in New
plished in 1864 when perhaps half of the Mexico and Colorado or Utah. For
Navajos were marched to Fort Sumner
in New Mexico and were there confined.
Some of the Navajos escaped this fate

example, a report of May 7, 1852

(Nay. Ex. 120), indicated that the
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Navajos were moving north to the
San Juan because they were afraid
of Apaches. Likewise, a report of
July 21,1853 (Nav. Ex. 121), stated
that Navajo criminals had gone
north of the San Juan where there
were many disaffected Utahs. Fur-ther reports of "thieves" or "bad"
Navajos being north of the San
Juan are found in Nat. Ex. 130.
That some Navajos from the San
Juan area surrendered to the military to go to Fort Sumner following Kit--Carson's campaign is reflected in Nav. Exs. 134 and 135.
- There was evidence that some
-Navajos may have hidden in the
southeastern part of Utah and
southwestern part of Colorado during Kit Carson's campaign 'and
never went to-Fort Sunner. There
is insufficient evidence in the entire
record, including the testimony of
witnesses 'andarchaeological site reports, however, to establish specific
occupancy by such Indians and their
descendants on these particular sections of land at that time and prior
to 1900.

The Director found generally
that the facts did not establish sufficient tribal possession of the area to
establish occupancy of the area in
question. He concluded that prior to
the 1920's the area was a "no man's
land" used and shared by white
stockmen aid traders, a few bands
of renegade Utes fleeing from confinement of their Colorado reservation, and some Navajo families
seeking pasturage for their livestock. However, in addition to this
finding, he ruled, in effect, that if

508212-73-11

there had been aboriginal occupancy
by the Tribe prior to 1868,the Tribe
relinquished all right to occupy the
territory outside the reservation by
the 1868 Treaty.

Effect of 1868Navajo Treaty
The Tribe makes no argument
concerning the effect of the 1868
Treaty upon its aboriginal tribal
rights. It had previously alleged
that it did not matter whether the
occupancy was considered as being
in the individual Indians or as tribal
occupancy. The Tribe's most recent
theory repudiates any significance
to the Treaty because it asserts
other tribal rights derived from the
Utah Enabling Act and governmental policy apart from its aboriginal rights.
Nevertheless, the effect of the
Utah Enabling Act and of governmental policy must be considered in
relation to the Treaty. The Director's decision quotes from portions
of the Treaty. We need only reemphasize that by Article IX of the
Treaty, the Tribe, through its
representatives, expressly relinquished all right to occupy any territory outside of the designated
reservation area, except for retaining the right to hunt on any unoccupied lands contiguous to their
reservation (15 Stat. 669, 670). By
Article XIII, the Tribal representatives agreed to make the "reservation their permanent home, and they
will not as a tribe make any permanent settlement elsewhere,reserving the right to hunt on the lands
adjoining the said reservation
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formerly called theirs." The Tribal States, supra. The extinguishment
representatives also agreed to do all of tribal aboriginal rights to lands
they could to induce Indians away outside of established reservations
from the reservation, "leading a has been recognized in more recent
nomadic life, or engaged in war," to times. United States v. Santa Fe
abandon such life and settle per- Pacific Ry. Co., 314 U.S. 339 (1941).
maneiitly in a reservation. It was A special three-judge Federal Disagreed that if any Indian left the trict Court of Arizona in a con*reservation to settle elsewhere he troversy between the; Hopi and
would forfeit all rights, privileges Navajo Indians as to lands within
and- annuities conferred by- the an executive order reservation
terms of the treaty (15 Stat. 671).
created December 16, 1882, for the
- The creation of the reservation Hopi "and such other Indians as the
following a military campaign and Secretary of the Interior may see fit
enforced confinement of the Tribe to settle thereon," specifically disat Fort Sumner was in furtherance cussed the Navajo Treaty of 1868.
of the governmental policy at that The court indicated that the Navatime to keep the Navajos from en- jos had no rights to lands outside
gaging in depredations against non- the original reservation except insoIndians and other Indian groups. far as the Government released
Non-Indians were not thereafter them from their agreement when
to be allowed within the established provision was made for them to ocreservation boundaries without au- cupy other lands by an executive
thorization from government offi- order or other administrative order
cials (Art. II, 15 Stat. 668). By or by a statute. Healing v. Jones, 210
this segregation it was hoped that F. Supp. 125, 140 (D. Ariz. 1962),
peace between the Indians and non- aff'd, per curian,.Jones v. Healing,
Indians could be maintained. The 373 U.S. 758 (1963). The Supreme
latter were increasingly moving Court of Utah in Young v. Felornia,
into the southwestern part of the 121 Utah 646, 244 P.2d 862 (1952),
country following its acquisition cert. denied, 344 U.S. 886 (1952),
from Mexico. For a discussion of the also held that the 1868Treaty bound
exclusive governmental rights re- the entire Navajo tribe and divested
tained by the Navajo Tribe over the each member of aboriginal interests
lands within the Treaty reservation to lands outside the reservations

seeArizona ee rel.Merrillv. Turtle,
413 F. 2d 683 (9th Cir. 1969), cert.

den., 396 U.S. 1003 (1970), and cases
cited therein.
It has long been established that
Indian tribal aboriginal occupancy
rights are extinguished by cessionto
the United States. Mitohel v. United

7 The action. was brought by holders of grazing permits for public lands issued by the
Bureau of Land Management, and also of
grazing leases from the State of Utah as to
school section lands to remove certain Indians
from lands in San Juan County, Utah. The
Utah Court upheld a summary judgment for
the plaintiff although the Indians claimed exclusive grazing and possessory rights based
upon their continuous use and- occupancy of
the land from time immemorial and their allegations that they were a separate band dis-
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If there was any doubt that Healing v. Jones, supra, differed in any
respect from the view expressed by
the Utah Supreme Court in Young
v. Felornia, as to the effect of the
1868 Treaty upon the aboriginal
rights of Navajo Indians, that
doubt has been removed by a subsequent decision, United States. v.
Kabinto, 456 F.2d 1087 (9th Cir.
1972),

cert.

denied, 409 U.S. 842
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pancy which arose prior to the 1882
Executive Order establishing the
Hopi Reservation.' Kabinto held,
however, that Healing was res ju1dicata: of the question of the ex-,
tinguishinent of their aboriginal
claims. The court quoted, at 1090,
from an unreported conclusion of
law in Healing whereby the' special
court determined:

(1972). In Kabinto, the United
States sought to eject 16 Navajo
Indians within a portion of the
Ilopi reservation which the Court
in Healing ruled belonged exclusively to the Hopi Tribe. The Navajos claimed the Healing decision
did not bind them for a number of
reasons, including an assertion that
they had aboriginal occupancy
rights to the land based upon occu-

"Neither the Navajo Indian Tribe nor
any individual Navajo Indians, whether
or not living in the [Hopi] reservation
area in 1882, gained any immediate
rights of use and decupancy therein by
reason of the issuance of the Executive
Order of December 16, 1882, or by reason
of any other fact or circumstance, save
and except by the exercise, after December 16, 1882, of the authority reserved in

tinct from the Navajo Indians who signed the
Treaty. The Court found from their admissions
that they were Navajos whose ancestors were
connectd with the Treaty Indians.
A similar action was brought by the United
States to remove the Indians from the land.
The United States Court of Appeals for the
10th Circuit overturned a District Court's dismissal of the suit on the ground factual
questions had been raised by the Indians'
claimed occupancy rights and their claims that
they were a separate band of Indians not part
of the Navajo Tribe and had no treaty obligations. United States v. Hfosteen Tse-Kesi,
191 F.2d 518 (10th Cir. 1951). It ruled that if
the Indians were found to be willful and continuous trespassers they should be enjoined
and remanded the case for trial. The action
was later dismissed by the District Court on
June 27, 1953, however, as being moot since
the Indians had moved to the reservation.
These two cases are noted by the Supreme
Court in Hatahley v. United States, 351 U.S.
173, 175 (1956), which the Tribe has cited
as showing a recognition of the long-time
occupancy of Navajo Indians in San Juan
County. (Portions of the transcript in the
Hatahley case were admitted as evidence
in the present case, as Nav. Ex. 59.) The
Indians in these three cases were occupying
the McCracken Mesa area which was later

added to the Navajo Reservation by the 1958
act in an exchange for reservation lands in
Arizona to be used by the United States in
connection with the Glen Canyon Dain. The
Supreme Court stated at 174 that Indians had
lived "from time immemorial in stone and
timber hogans on public land in San Juan
County." The question presented before the
Court was not one of title to the land, but
whether the Indians could recover under the
Federal Tort Claims Act, 28 U.S.C. §§ 2671
et seq. (1970) for the wrongful destruction of
their horses by government employees. The
Court held that the individual Indians were
entitled to damages since the employees had
not given them the requisite notice prescribed
by the regulations issued pursuant to the
Taylor Grazing Act of 1934, as amended, 43
U.S.C. § 315 (1970), before destroying the
horses. The Court also held that the District
Court could not enjoin the United States or its
agents from interfering with the Indians. The
case, therefore, does not stand as precedent
for a recognition of occupancy rights in those
Indians superior to the United States' grazing
lessees, but, rather, that the Indians' right
to have proper notice given before the destruction of their horses was equated with the same
right in white men who graze without authorization on public range lands licensed to

.

the Secretary of the Interior, under the
Executive Order of December 16, 1882, to

settle other Indians in that reservation."

others..
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The Kabinto. decision emphasized
the power of the United States to
abextinguish Indian title-the
original right of occupancy. From
the quotation above it concluded
that Healing had considered the
aboriginal claims' of the Navajos
and decided adversely to them.
With reference to a contention that
Healing had not discussed Cramer

cases) arose because the United
iStates had not extinguished the
aboriginal rights. In Cramer a further reason was involved, namely,
occupation rights based upon improvements and enclosure of land,
similar to settlement claims of nonIndians, as will be discussed further,

relies on in this case, the Court
stated at 1090:

Indians, so there was a further question of voluntariness. Here, how-

infra. In Santa Fe the grant to the
third party was only of lands which

v. United States, which the Tribe had been voluntarily ceded by the

In Cramer, the Supreme Court
held that Indians who settle upon the
*

*

public domain and establish residency
thereby acquire rights of possession.
Cramer, as was United States v. Santa
Fe Pacific B. Co., supra, was an. action
brought by the United States to:protect

ever, there are no such differences

and the Navajo aboriginal occupancy rights or title had been extinguished by the 1868 Treaty. The

rights of the third party, the State,

therefore, and the rights of the
Indian title against third parties who. Tribe are in an entirely different
posture.
also claimed interests from the. United
States. The question was not the power
of the government to extinguish aborigi-

nal Indian title, but whether that power
was exercised. Healing determined that
it had been.

Archival

Evidence of Post-1868

Indian Occupancyof Aneth Area

Before considering the Tribe's
contention that the Utah Enabling
Act, in effect, created or recognized
a further tribal right of occupancy
in lands outside the reservation, let
us review the manifested facts of
Indian occupancy and the manifested governental actions toward
Valley R.R., 109 U.S. 329 (1883).
the Navajos that are established by
The above quotation illuminates one the record. We shall emphasize esof the essential differences between pecially material which is not exthe instant case and Cramer and pressly discussed in the Director's.
United States v. Santa Fe Pacific decision. As the Solicitor stated in
Ry. Co., namely, the fact that in remanding this case for the hearing,
those two cases the rights of the In- "the resolution of legal principles in
dians (an individual in Cramer, and areas which have not been clearly
the Walapai Tribe in Santa Fe) staked out is better done with full
against third parties (railroad com- knowledge of the facts involved." 72
panies or their vendees in both I.D. 361, 366 (1965).
Therefore, it is clear that by the
Navajo Treaty of 1868the aboriginal occupancy rights of the Navajo
Tribe and its members to any land
outside the 1868 reservation were
extinguished. See also Dubuque &
Siouxw City R.R. v. Des Moines
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There is little in the archival material presented by the Tribe concerning the decade following the

(Nav. Ex. 163), the Indian Agent
Eastman, told Mitchell not to give
the Navajos permits to go off the
1868 Treaty. Of some interest is a reservation, but to let them know
report dated 1876of an archaeologi- they must not trespass on settlers'
cal expedition by Jackson, entitled rights.
"A Notice of the Ancient Ruins in
In a letter of October 31, 1882
Arizona and Utah Lying About the (Nav. Ex. 164), Agent Eastman reRio San Juan" (Nav. Ex. 137). Hle ported to the Commissioner of the
reported finding a skeleton which he Indian Office that Navajos said
identified as probably being a Na- whites-not Mormons-told them
vajo by the type of cloth uncovered to cross the San Juan River into
with the remains. He stated that the Utah, but the Agent had ordered
Navajos had occupied the country them back to the reservation. At
'within the remembrance of the
that time, Eastman gave some passes
older persons" and were driven
beyond the San Juan by the on- 50 other "gentiles" that the Indians were
friendly with the Mormons but not them,
slaughts of aggressive Utes.
and, the Governor of Utah had refused him
Much of the archival material arms
to protect his settlement (Nav. Ex. 145).
which can be related to the Aneth Military officials investigating the charges
skeptical and seemed to find him getting
area for the years 1879through 1885 were
along well with the Navajos (Tr. 172). They
pertains to a settler named H. L. also reported that he stirred up the Indians
(Nay. Ex. 178). In 1880, however, his son
Mitchell, who located a homestead and
another white were killed by Utes or
at the mouth of the MCElmo Can- Paiutes (Nav. Exs. 149-53). On December 10
Infantry Captain Ketchum reported on
you at the San Juan River, and also 1883,
his expedition in Utah to Bluff, the Montezuma
ran a store and trading post. Re- area, and Mitchell's ranch (Nav. Ex. 189). He
that M16rmonswere abandoning their
ports by military and Idian Office stated
ranches close to Mitchell and he bad taken
investigators of his alleged troubles care of the incident with the Indians and
He ordered the Navajos north of
with the Navajos bringing their Mitchell.
the San Juan to cross the river to their
sheep across the river and bothering reservation.
In 1884 an incident occurred at Mfitchell's'
the non-Indians living at McElmo
ranch in which he killed one Navajo and
blamed the troubles upon Mitchell. wounded two others. The next day ater
They indicated he would encourage Mitchell and his family had fled, Utes and
Navajos sacked his place and stole everything
the Navajos to go off the reservation (Nav. Ex. 199). They also plundered stores
by giving them "passes" and then belonging to two other whites (Nav. Ex. 200).
Later military reports were to the effect that
complain that the troops were the incident at Mitchelrs was not significant,
Navajos were no longer around, and the
needed so he could sell supplies to the
Utes had returned to their area (Nav. xs.
the Army (Nav. Exs. 186, 226, 205, 206). A subsequent report implicated
Paiutes in the Mitchell affair, part of a
235).1 By letter of October 14, 1882 some
group of about 40 Paiute "renegades" who
Mitchell first complained in 1879 that 75
whites living at McElmo had been threatened
by Navajos who brought 20,000 sheep through
their homesteads (Nav. Ex. 144). He also complained at that time in behalf of himself and
8

lived in the vicinity of the Blue Mountains,
and head waters of Montezuma Creek and
Cottonwood Wash (Nav. E~x. 207). Another
official stated the Palutes were less to blame,
but that they join the Navajo "in deviltry"
(Nav. Ex. 208).
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to a number of Navajo headmen to
hunt off the reservation (Nav. Ex.
165).

Ini,an earlier .letter of.September 27, 1881'.(Nav. Ex. 155), Agent
Eastman reported that Navajos living north and west of the reservation had offered to help 40 "penitent" Paiutes in Utah, as they "used
to be friends" and had intermarried
with their people, but if the Utes
returned to their bad life of "thieving and murdering" the Navajos
said they would "hang them." A
new Agent, Bowman, in December 1884, in response to complaints
by settlers from McElmo about the
Navajos, stated that the Navajos
had 'a right to go 6ff the reservation
to hunt, but were subject to the same
laws as the whites. He stated he
would attempt to get the Indian
police to try to restrain the Indians
against making threats of violence
,(Nav. Exs. 222-24).
By February' 23, 1885, Agent
Bowman reported on his meetings
with settlers and Navajos by the San
Juan and stated that all but one
problem was resolved, 'a conflict be-

tween a settler who had valuable
improvements on the land and an
Indian who had none and lived
there but part time. He also stated
that the, whites said only Mitchell
caused trouble and made emplaints.
He indicated that the Navaj os were
not on the public lands there, but
15 families 'and their flocks were on
the Ute Mountain reservation (Nav.
tx. .227). During the period of 1885
through

1888

a few other com-

plaints were made by residents of
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Bluff and McElmo concerning the,
Indians off the reservations
Complaints from Utah citizens
in 1889and 1890 concerned Indians
in the Blue and LaSal mountains
which are north of the area in question here. These complaints involved Utes and Paiutes as well as
Navaj

010

In November 1885, 21 settlers at Bluff
requested that the Navajos be kept south of
the San Juan River as they were crossing
in great numbers with their stock and crowding off the settlers' stock and eating their
grass (Nav. Ex 239).
In 1887, a trader, Amasa M. Barton, was
murdered at Rincon eight miles below Bluff
on the San Juan River. Indians later came
back and robbed the store. Mormons at Bluff
requested a 'small detachment of troops to
capture the 'murderer and robbers (Nav. x.
247) .
In 1888, 19 petitioners from McElmo complained about Navajos being off the reservation and stealing. The Agent in his letter of
December 15, 1888, reported that the Navajos
crossed the river chiefly to trade.: Re suggested a trading post south of the river would
keep them there (Nav. Ex. 249). Indian Agent
Patterson responded that he would send' his
Navajo police to the area to keep the Navajos
on the reservation. Hle didn't want them to
cross the river. (Nav. x. 251).
ieIn the fall of 1889 the Governor of Utah
reported that bands of Navajos and Utes were
in the' Blue Mountains hunting and alarming
the citizens (Nav. Ex. 254). The Commissioner
asked the Agent to have the chiefs and headmen return the Navajos to the reservation. The
Indian Agent at the Southern tote and Jicarilla
Agency indicated the Ute Chiefs denied any
trouble (Nav.- Ex. 25). The Acting Commissioner of the Indian Office in a letter of
November 7, 1889 (Nav. Ex. 257), to the
Secretary of'the'Interior stated that 75 to 100
Navajos were' reported off the reservation in
Utah and that he recommended that the
Secretary of War have the military return
them. In a letter of December 11, 1889 (Nav.
Ex. 258), he also ordered the Indian Agent
to remove Navajos found within the
te
Agency and to -avoid troubles with the whites.
The military report of the investigation into
the Blue Mountains in 1889 (Nav. Ex. 259),
stated the cowboys complained that the
'Indians ran their cattle out of the mountains
and made them wild. It also stated that the
Navajos and Utes: were hostile with one
another. The Navajos would kill deer for the
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In 1893 trouble between the nonIndians and Navajos along the San
Juan occurred in- an incident at

oil their side of the river (Nav. Ex.

River View, Utah, but primarily

ceived cofihplaints'from settlers at
River View, Utah (close to the
Colorado border on the, San Juan
River) that the Navajos were north
of the river depleting the range and
killing game (Nav. Ex. 296). He
ordered the farmer at Fruitland,
New Mexico, to go to Utah and arrest any Indians found outside the'
reservation without passes and impound their stock. He indicated that'
he had'given a few passes to Navajos
to hunt in the Ute and Blue Mountains (Id. and Nav. Ex. 298).. He

involved the Indians in New
Mexico, including the murder of a
non-Indian there (Nav. Exs. 26989). The new Indian Agent Plummer requested permanent military
troops at Fruitland, New Mexico, as
the Indians were increasingly stealing cattle and sheep outside the reservation. He requested military
patrols to arrest Navajos north of
the San Juan without passes, and
advised-that the Navajos' activities
off the reservation should be confined to legitimate trading, because

286).
In November 1893 Plummer

re-

also recommended' Bluff as the best

they had driven their sheep through
others' pastures, killed 'cattle, and
brought liquor back to the reservation (Nav. Ex. 289). In Jule 1893
he also instructed a "Farmer," employed'by the Indian Agency to help
the Indians, to try' to keep the
Indians on the reservation and to
have thenmtrade only with traders

place for interested lady missionaries to teach the Indians, as it was
located across 'the river from: the
reservation and was visited by many
Indians throughout the year (Nav.
Ex. 297). In the spring of 1894
Plummer oversaw 'the placing of a
teacher for' the Indians at Bluff
(Nav. Eis. 310, 311).

hides only while the Utes would use the meat.
The report suggested possible danger .to nonIndians, as well, if the two groups'fought each
other. Except for a "renegade" band of
Paiutes, the other Indians returned to their
reservations. Trouble also occurred between
whites and Indians in San Juan County, New
Mexico, resulting in a cowboy killing a
Navajo. To avoid further trouble the Agent
reported he would get 25 Navajo families
who were off the reservation to return (Nav.
Ex. 260). On March 4,;1890 (Nav. Ex. 262),
Agent Vandever reported to the Commissioner
that he would enforce- the Commissioner's
order to return the Indians to the reservation
except for those individual Indians off the
reservation who had settled upon government
land with the intention of complying with
the land laws.
In 1890, petitions by citizens of Grand
County and San Juan County, Utah, complained that roving bands of Utes and Paiutes
and some Navajos were stealing their stock,

produce from their farms, killing game for
hides alone, and causing the settlers to be in
fear. This was in the area of the Blue and
LaSal Mountains (Nav. Ex. 263). Vandever
reported that he' had sent his police to get the
Indians to come in (Nav. Ex. 264). The
Indians told 'them they had been living on
claims from 12 to 21 years and intended to
remain there. He declared he was powerless
to do anything and they remained on their
settlements. -'A rough draft of a reply to
Vandever's report stated it was the policy
not to force any ' Indian who' had taken up
his residence, separate and apart from his
tribe to live on a reservation, that any Indian
who had "made valuable improvements upon
any particular tract and desires to continue
in occupation thereof and obtain title thereto
should be encouraged to do so and assisted,
but that bands of. Indians who merely roamed.
around. with their flocks of sheep and goats
should be placed on the reservation" (Attach.
to Nav.Ex. 264).
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. That year in response to other
complaints from citizens of Utah
concerning the Navajos, Plummer
sent the "Additional Farmer" from
Fruitland, New Mexico, to Blui to
tell the Navajos to stay on their side
of the river except when trading,
and if they were arrested, he could
not and would not help them (Nav.
Ex. 314).
In the 1890's there was agitation
by settlers and others in Colorado to
remove the Utes from their reservation in southwestern Colorado and
to place them in a reservation in San
Juan County, Utah. This proposed
new Ute reservation would include
land within the 1884 Executive
Order addition to the Navajo
reservation as well as public lands.
Plummer in a letter of March 13,
1894, to the Commissioner (Nav.
Ex. 309) strongly protested against
the proposal. He pointed out it
would give the most isolated portion of the Navajo Reservation to
the Utes, that the greater part of
liquor traffic with the Navajos was
carried out from shelter afforded by
the present Ute reservation, and
that the opportunity for lawlessness
of all kinds would be increased by
giving them an almost impregnable

40), also objecting to the proposal
following a tour by its committee of
the area. The area is described as a
"no-man's land," but no Navajo settlements in the area are mentioned.
Citizens of San Juan County,
Utah, also objected to the proposal
and stated that the Utes were acting
insolently and threatening the
whites to leave. They suggested
people were deceiving the Utes into
believing they would be given San
Juan County, Utah, as a reservation,
and large annuities (Nav. Ex. 313).
The Ute Indian Agent responded by
letter of July 3, 1894 (Nav. Ex.
312), that the Utes went upon the
public domain in Utah for forage
because of encroachments on their
reservation.
The Governor of Utah complained to the Secretary of the
Interior that 300 to 500 Indians
from the Southern Ute Reservation
and 200 to 300 Navajos were in
combination to oppose the whites
in San Juan County, Utah, and requested troops to prevent conflict
and bloodshed (Nav. Ex. 317). The
Rocky Mountain News reported
that landseekers in Colorado were
trying to "kick" the Utes into Utah
with the encouragement and aid of
Ute Agent Day (Nav. Ex. 325).

the
Indian Rights Association, published a report in 1892 (State Ex.

The Durango Democrat and Du-

1
asylum.
:
An Eastern establishment,

"Hestated that in San Juan County, Utah,
8 tes had "foiled" about 180 white men,
soldiers and volunteers.
e indicated that
the Navajos living In that section of the
reservation so far from the agency headquarters and separated by almost Impassable
rocky country were the least controlled and
the area had proved an asylum for outlaws
from all parts of the Tribe. To give these

rango,Herald (Nav. Exs. 321, 323)
defended the rights of the Indians
to graze in the Blue Mountains, inpeople San Juan County would be a further
outlet where whiskey could: be obtained. He
believed the proposed Ute reservation in San
Juan County, Utah, was not in the best
interests of the Navajos, the Utes, the Government and settlers adjoining the reservations
(Nav. Ex. 309).
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dicating that whites had used the
forage on the Ute 'reservation.
Ute Agent Day supported the Utah
proposal and reported to the Commissioner that reports; were exaggerated, that the Governor of Utah
was wrong, and that the cowboys
were the hostile element (Nav. Ex.
327, 328).. The Governor of Utah,
however, complained to the Secretary of the Interior that Agent Day
was causing the trouble by telling
the Utes to go out on the public
land in Utah (Nav. Ex. 320).
Agent Day further reported to
the Commissioner on December 14,
1894,that. there were no people between Bluff and Monticello, only a
few cattle companies and a few
Utes who had used the winter range
(Nav. Ex.. 334). He continued his
urgings that the Utah area be made
the proposed reservation for the
Utes as it was held by a few cattle
men and renegade whites "worse
than. Indians," and that only 117
votes were cast in the last election
in San Juan County (Nav. Ex.
339). In a military report, dated
December 13, 1894,of the situation,
Lieutenant Colonel Lawton stated
that trouble between the Indians
and non-Indians resulted because it
was the first time the Indians had
come into the Utah area in''such
large numbers saying they would
stay there. He reported that a band
of Weeminuchee Utes under Ignacio were returning to the reservation, but a group of about 95 Utes
and about 80 Paiutes under Benoow, who had never resided on the
Ute Agency, would not move and
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it would take troops to move them
to the reservation and keep them
there (Nav. Ex. 341).
In December of 1894,new acting
'Navajo Agent Williams reported to
the Commissioner that the Navajos
were in an impoverished condition
due to droughts, and had undoubtedly killed non-Indians' cattle and
sheep north of the San Juan to keep
from starving (Nav. Ex.-329). He
stated that a number were off the
reservation with their flocks of
sheep "trespassing on the impoverished ranges of Utah" and he would
order them back on the reservation
"although it would be like condemning them and the sheep to
death." Id. In January 1895 Williams reported to the Commissioner
that 400 to 500 Navajos were destitute and were killing sheep and
ponies of others on the reservation
and he had received complaints
from three places outside the reservation of such killings, thai all of
the trading posts on the San Juan
but one were closed and the one,

Noland at River View, Utah (see
Nav. Ex. 347), had no trade because
the Indians had nothing to sell. He
requested food and supplies (Nav.
Ex. 344). They were issued (Nav.
Exs. 346, 348, 349). A claim by

Noland for stock allegedly lost to
the Navajos was made (Nav. Ex.
350).
In May 1896 Ute Agent Day reported to the Commissioner that
Ignacio requested troops to remove
Navajos from the west end of the
Southern Ute reservation; they had
promised to go early in the spring
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but now refused and claimed the
land as theirs; they were menacing
the Utes and monopolizing the pasture and waterholes with their vast
herds (Nav. Ex. 351). In August
1896 Navajo Agent Williams reported that as soon as the Navajos'
crops within the Ute Reservation
were harvested they would leave
(Nav. Ex. 352).
On August 22, 189IT7
a resident of
Holyoke (cElmo),
San Juan
County, Utah, complained that
Navajos' sheep ate her crops and
the Navajos threatened her if she
attempted to drive the sheep off
(Nav. Ex. 355).
Some of the history reflected in
the documents for the next two decades concerns Howard R. Antes,
who located a small mission at
Aneth on the north side of the San
Juan River in Utah. He used this as
a school, teaching up to 15 Navajo
children. He later apparently also
operated a trading post.
On November 14,1898, he complained to the Secretary of the Interior concerning a Fred Adams of
Bluff, who claiming to be a county
official taxed Navajos for grazing
their sheep on the Government land
north of the San Juan River. Antes
stated that the land was worthless
and only inhabited by several traders and two men who had a few acres
in cultivation and desired to use the
land for grazing themselves. He requested that Indians, or at least the
Navajos, be allowed to leave their
reservation temporarily to get subsistence for their flocks and that
they be exempt from taxation (Nav.
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Ex. 358). By letter of December 2,
1898 (Nav. Ex. 359), the Commissioner reported to the Secretary of
Interior that for several years "a
few of the Navajos and a number of
Southern Utes as well, have been
finding subsistence for their flocks
in San Juan County, and this with
the tacit consent of the office."He
stated that as wards of the Government they should be permitted to
graze their stock on public lands and
that the county should have no right
to impose any grazing license tax
upon them. He recommended that
Antes be advised to inform the Indians that they should pay no taxes
on their flocks to anyone, so long as
they are kept upon the unoccupied
lands of the United States. He also
advised that Antes should lay all
the facts relative to Adams' conduct
before the prosecuting attorney in
San Juan County with a request
that he take action. He then stated:
It is not deemed wise to officially notify
the Indians of the Navajo Reservation

that they are at liberty to leave their
reservation when they please to occupy
'lands outside and they should not be encouraged to do so. A system of irrigation
on this reservation is. now in course of
construction, and when completed, the
Indians will have no reason for going outside for grazing or for agricultural land.

Id.,

The record does not contain the
Secretary's response, but Antes in a
letter of February 2, 1899, to the
Commissioner (Nav. Ex. 361),
stated that the Commissioner's letter to the Secretary was forwarded
to him with the Se6retary's concurrence "that the Navajo Indians
could graze their flocks off of their
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reservation without being obliged to
pay taxes to white men who do not
occupy it.?' He requested that supplies be sent to the destitute Indians.
On December 14, 1898, Navajo
Agent G. W. Hayzlett reported of
complaints from people in Utah of
Navajo depredations (Nav. Ex.
360). He also stated that he had
written some of the parties that in
in his opinion the Indians had the
same right to occupy and graze on
the public lands that the whites had
subject, however, to the same laws
of the State or territory, as the
whites, and that he would ask the
Department for advice. He also
stated the Navajos were selling their
sheep to traders and others but ha
directed his police to arrest any who
did so. He also wrote to Antes on
November 2, 1899,to advise the Indians not to sell their stock as once
they did, they would have nothing
(Nav. Ex. 362). Antes took it upon
himself to issue "passes" or "permits" to the Navajos to go on the
public lands.
In January 1900, Kate Perkins,
Clerk of San Juan County, Utah,
complained to the Commissioner
that the County derived its revenue
from 'taxing stock, that the range
was in bad condition due to drought
and stocked to its utmost capacity,
and that the Indians refused to remove their stock across the river because of permits issued by Antes.
She asked what authority he had
to issue them and enclosed a copy of
the "permit" from Antes (Nav. Ex.
365). The Governor of Utah also
asked the Secretary of the Interior

as to Antes' authority to issue permits. The record does not reflect the
Secretary's reply, but it does refleet a letter of January 22, 1900,by
the Commissioner to the Secretary
(Nav. Ex. 366 and ends.), which
avoids an answer to that specific
question, misstated the facts concerning the "permit", and refers to
his letter to Hayzlett: of March 3,
1899, advising him that:
* * many persons living in Utah just
across the northern boundary line of the
Navajo 'Reservation had complained
about the Navajo Indians entering San

Juan County with their herds, for the
purpose of grazing the same, upon a permit issued to the Navajo Indians by a
proper County official of the said County.;
that in reply he had advised the complain-

ants that in his opinion the Indians had
the same right to occupy and graze on the
public lands as had the whites provided
they comply with the laws governing the
whites and he requested that he be in-

structed in the premises.

In reply, the office,under date of
March 3, 1899, advised him as fol-

lows:
In reply you are advised concerning

the first subject that this officeis of the
opinion that Navajo Indians who comply
with all the laws of the State of Utah
and pay for and obtain a license to own,
raise, or .pasture their livestock within
the lands of the said State, would have
just as good a right to do so as have the
whites. While you are expected to restrain and prevent so far as practicable
Indians under your charge from going
off the reservation for such purposes, yet
it is very much doubted that you have a
legal right to prevent them by force from
peaceably leaving the reservation for
this purpose. There would seem to be no
remedy for this state of affairs except
that of using moral suasion and your
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personal influence over them. Of course,
they should be warned that when they
-leave the limits of their reservation and

'enter territory within the jurisdiction of
Utah they are subject to all its laws and
also to arrest and punishment by the
;proper state authorities in case they violate, any of such laws. If, therefore, the Intdians while off the reservation and in
UJtah commit depredations on the stock of
settlers and otherwise annoy. them, the
stockmen and others must seek relief under the State laws. 'You are expected, however, to use such influence as you may
have over them. to cause them to give up
these expeditions and stay within the

limits of- their reservation. * * *

Iy

From this report from the Agent,it is
thought that the permit referred to by
Miss Perkins as giving the Indians permission to graze their cattle is one that
has been issued to them upon payment to
the proper County officials of a grazing
tax or license. If, as is supposed, the Indians have complied with: the grazing
laws of this County,-it is not seen -but that
they have just as good a'right to graze
their stock as the whites, provided, of
course, that they -do so peaceably; and it
is hoped that they will in justice be allowed the same privileges as the white
stockmen enjoy.

The foregoing contains the most
specific references to the San Juan
County, Utah, area in the archival
materials prior to and during the
year 1900. 'Other -materials relate
to the Navajos generally. There is
no evidence that the Indians complied with the state laws. For the
next decade, the people from Bluff
and people involved with the Antes'
mission at Aneth figure most predominately in the archival material.
In March 1901 (Nav. 33x. 31),
Utah Senator Thomas Kearns reported the Governor of Utah
claimed the Navajos and Utes were

[50 I.D.

engaging in depredations. The Ute
agent stated that the Utes did not
bother anyone and owned few sheep
and goats at the Navajo Spring
Agency, but suggested the Navajos
were the subjects of the reports because the Navajo reservation was to
the south, and many'of the Navajos
owned large herds of sheep, cattle
and ponies, and some grazed their
stock in Utah and hunted there. He
stated that houses alleged to have
been built on the north side of the
San Juan River were not built by
Utes, nor did any of them have any
intention of residing there (Nav.
Elx. 372) 12
In September 1902 settlers at
Bluff petitioned the Secretary of
the Interior fo5 hlP for the Navajos who within a radius of 50 to 75
miles of the town were in a destitute condition (Nav. Ex. 375). Indian Agent Hayzlett went from the
mouth of McElmo'Creekalong the
San Juan River and requested the
Indians to coie see him, none -said
they were hungry and refused'an
offer of a $1 a day job with the railroad.- He saw few sheep as,most of
the Navajos had their flocks out in
the mountains as there was no grass
along the 'river, but some had crops
12In May 1901 the Ut6 Agent: found 8 to
10 Navajo families within the UJte Navajo
Springs Agency who claimed they had the
Navajo Agent's. permisteon to plant crops
there that spring. He stated that for the
last 5 or -6 years some of the Navajos had
done so. He requested the Navajos be informed
to stay on their own reservation and asked
for their police to remove them. In reply the
Navajo Agent at Ft. Defiance stated he had
never given the Navajos permission to enter
the Ute reservation for any purpose, but
asked that theya not be removed umtil,-they
harvested their present crop (Nav. Ex. 373 &
Enc.).
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of melons and pumpkins which
"looked good and a number of
ditches." He stated that there was
not a white settler on either side of
the river about Bluff nearer than
70 or 80 miles "still the people in
the state want the Indians called
back to the reservation."He advised
them to stay and improve the lands,
and make permanent homes if they
liked and if they desired to file on
the lands, he would assist them.
Three said they wanted to remain
and make permanent homes, and 'he
asked Antes to assist them with
their papers. He asked for additional farmers and additional irrigation development work (Nav. Ex.
377).

Other reports were made of poor
conditions of the Navajos. These
pertained to Indians inside the reservation, as well as any outside. On
November 17, 1902, Hayzlett discounted reports that 6,000 Navaj os
were starving as the Census Bureau
for that "whole district" (apparently the northwestern part of the
reservation) showed only 1,747
(Nav. Ex. 381). However, subsequently, he reported that Indians
along the mountains and in the
Chinle Valley which extends from
Cana Desha north to the river opposite Bluff were in need of food,

but the Indians along the river were
all right (Nay. Ex. 392). This was
in agreement with a letter from
Mary Eldridge in December 15,
1902, to the same effect (Nav. Ex.
384).
In December 1902, Miss Sophie

Hubert who worked at Antes' mis-
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sion1wrote to the Commissioner requesting more schools for the Navajo children.- She stated there were

15 children at their schoolbut that
there were 50 to 60 more children
living within 10 to 12 miles up and
down the river (Nav. Ex. 383).
William T. Shelton, Superintendent of the Navajo San Juan
School, Farmington,

New Mexico,

in his letter of April 30,1904, to the
Commissioner reported on a trip to
Aneth. He stated that about 95 percent of the Indian country he passed
through was a wild, barren, inhospitable waste, devoid of all vegetation, except for an occasional
growth of cottonwood trees along
the river. The remaining percent
consisted of small sandy tracts located here and there along the
river; some of which were being
cultivated by the Indians when possible to get water and i a most
primitive way. He stated:
The general condition of the Indians
west of the Four Corners, and along the
river where most of the Indians are located, as to ideas, customs, morality and
progress, is far below the average of the
Navajos heretofore met with.

But those below Aneth and about
Bluff City,
with all of their bad points most of them
will work when given the opportunity,
and if afforded the proper assistance
could no doubt accomplish something, as
they frequently take out ditches themselves; but which are usually washed out
at the first high water, owing largely to

their primitive structure.

(Nav. Ex. 397).
On April 18, 1904, Antes asked
the President to extend the Navajo
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reservation north of the river at of the reservation. Although he had
Alleth (Nav. Ex. 399 Enc.). He . not at that time made a trip to instated that several small bottoms of spect, he recommended the addition
the San Juan River on its north to the reservation suggested by
bank had been occupied 'by Indians Antesl5
for many years and are occupied by - The March 2, 1905, letter by the
them. He stated that the land was Commissioner to the Secretary of
government land subject to settle- the Interior (Nav. Ex. 412) recomment, but no filing had been made mended the addition to the reservaupon it, although "there have been tion and referred to a report by
numerous attempts to settle upon Shelton, dated February 15,1905,of
it by white men, but in every case, a recent trip he made into the area.
it has been abandoned as impracti1aShelton placed on a rough sketch (not
cable except that three trading posts included
with Nav. Ex. 403, but separate as
have remained." He requested the Nav. E. 1) where he had remembered the
settlements of Indians are located
area to be reserved for the Indians different
along the north side of the river in Utah
.except for the sites of his mission and. inside the boundary in question. He esti250 Indians in the area, but said the
and school and the Aneth Post mated
number may be considerably more or less. He
Office which he conducted. He stated he had only been a few miles below

stated:
The Indians have all along ome across
the river, from their reservation, and
have camped here, and sometimes built
themselves cabins and tried to raise crops.

No one but Indians want any of this land
for homes, and yet there has been more or
less friction, and a constant probability
of contention and eviction by stockmen

who want the whole country for their
stock.

The

Commissioner questioned
whether the Indians would not be
amply protected by allotments or
Indian homesteads (Nav. Ex. 399).
Superintendent Shelton in his report to the Commissioner, dated
July 30, 1904 (Nav. Ex. 403), rec7
ommended against allotments or
Indian homesteads because of the
isolated conditions, the Indians' few
opportunities to come in contact
with civilized people, and because
these Indians were far behind the
Indians located on some other parts

the mouth of IMcElmo Canyon and had little
idea of the number and location of the
Indians between there and Montezuma Creek.
He could remember only one tract of land
about 500 acres, which seemed to be of agricultural. potential, located 2 miles below the
mouth of AlcElmo Creek, but this would require the "taking ot of a good ditch, before
it will be of practical use to the Indians."
Other small parcels of land up and down the
river were in danger of being destroyed by
high water at any time. "To more fully demonstrate the poor condition of this land, it has
been frequently located and settled upon by
white people, who in every instance, have
starved out and given it up." The best benefit
for the executive order reservation would be
to protect grazing land for the Indian stock.
le had been told that stockmen near Bluff,
"frequently run in thousands of sheep in this
section, which eat out what little food there
is, leaving the Indian stock to suffer." (Nav.
Esx. 403.)

A Harriet Peabody (who had been teaching
at Aneth for 5 years) in a letter of July 8,1904, to the Commissioner recommended
allotments for the Indians. 'She had checked
the surveys and found that one camp is just
below the survey which ends at the Butter
Canyon. "Near Aneth the Indians have their
lands all fenced, their irrigating ditches made
and are doing quite good farming." She
couldn't understand why Shelton didn't think
they were ready for allotment, but indicated
they needed schools and "someone to assist
them in their work and to teach them to
respect each others rights" (Nav. Ex 402).
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Shelton' said he had; found 250
Navajosjiving within the boundaries of the proposed area, but no
white settlers, except three traders,.
that the Indians had lived there
many years, using the range for
grazing their stock, and "although
it is very' poor grazing- land, it
would be cruel not to protect their
rights and permit them to remain
there unmolested." He found noi
evidence of Indian depredations,
only strong exchanges of words between an Indian sheep grazer and
a white grazer about sheep. He
stated "if whites would stay away
and leave the Indians alone there
would be no complaints.".
The President by Executive
Order of March 19, 1905, approved
the extension as described by Antes,
anl area bounded on the north by a
line extending from the mouth of'
the Montezuma Creek eastward to
th& 'Colorado state line (Nav. Ex.
399)'. Because of difficulties involved'

in surveying the boundary of the extension of the reservation -as' described in that order, a new executive order modifying the description
was recommended to conform to survey lines (Nav. Exs. 415, 416), and
approved as Executive Order No.

Utah people was that further reservations in Utah would be created
and Indians fromn Colorado and
Arizona would be moved in as had
happened years pre'viously when a
la-rge number of' White River Utes
were taken out of Colorado and,
brought into Utah in the Uncom-

pahgre' Reservation in Uintah.
County. The Acting Commissioner
responded by saying:
The office is not 'aware that any steps
have been taken looking to the withdrawal from sale and settlement and set-

ting apart for Indian purposes, any other.
small, reserves or reservations of any,
kind *
Should application be made
for such purpose upon the part of the

Indians or those interested in their welfare, the matter would receive thorough
investigation and very careful consideration before presenting the subject to 'the
Department. It may be added that there
is no information now before the office

to justify the setting aside of other reserves for Indian purposes in San Juan
County, Utah, and that the Office has
no present intention of recommending
such action (Nav. Ex. 426).

This statement belies any contention that the manifested governmental policy at that time envisaged
any withdrawal or governmental
appropriation of public lands for
Navajos in Utah outside the reservation limits as extended by the 1884
324A of May 15, 1905. 2 NAVAJO
and 1905Executive Orders. Instead,
TRIBAL CODE 342 (1970).
the necessity for individual Indians
Protests against the 1905 Execu- to make settlements in accordance
tive Order addition to the Navajo with the laws is manifested in a rereservation were made by the Com- port by Shelton during that same
missioners of San Juan 'County, year (Nav. Ex. 423) .14
Utah (Nav. Ex. 420), and the two
M Shelton visited Aneth and Bluff following
senators from Utah, George Suther- charges made by Harriet Peabody and her
J. . Holly, (whom she was trying to
land and Reed Smoot (Nav. Ex. friend
get employed as: an additional farmer for the
421). One of the concerns of the Indian Agency at Aneth), that Mormons
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He described two Indian settlenients, one by a Navajo Tom, and
Jim Joe's camp, 10 miles below
Bluff, as follows:

The understanding that the extension of the reservation by the
executive order would not affect
prior rights and also the fact that
There is not more than 50 acres in there had tbeenexploratory mining
either of these tracts and they are pracactivities along the San Juan River
tically cultivated in comomn by the Inis
reflected by a report by Shelton
dians. The farms at both of these camps
in
that year (Nav. Ex. 419).'l
are mixed up, the Indians farming
patches here and there without regard
Proposals for schools for the Navto lines, and it will take some time with ajo children in Utah gave two
a good interpreter to get them to understand that they should each choose a cer- locations: one at Bluff where the
citizens offered to sell the town imtain amount of land and locate on it permanently in order that it may be legally
provements to the Agency (Nav.
held by them. Each of the Indians who
EX. 430), and at Aneth, where
have farms, with improvements, at these
Antes maintained his small school.
camps should be taken care of when these
locations are made, but it will be a diffl- In 1905 Superintendent Shelton
cult matter and will take considerable
had recomended the establishtime to get them to understand the imment of a boarding school at Aneth,
portance and necessity of having their
saying that there were "something
lands laid out to conform to the section
lines or in a more regular manner.;
near a thousand Indians living in
I have requested the Surveyor General
the section contiguous to this
and the Register of the U.S. Land Office point," that those Indians were
not to permit any white settlers to locate
more ignorant and less progressive
on any of these lands,; and will take steps
as early as possible to locate the Indians
than those on other parts of the
permanently upon the lands.
reservation (Nav. Ex. 407). No acIn addition to giving notice to tion was then taken.
the Land Office of Indian settle16On June 13, 1905, Shelton reported to the
ments, notices were also given to Commissioner
that there were 113 placer
Indians who made settlements out- mining claims within the new addition to the
which he would investigate (Nav.
side the reservation, warning others reservation
Br. 419). On July 24, 1905, he reported that
15
the mining claims were located in 1904, except
not to interfere with their rights.
from Bluff were removing Indian fences and
house logs and blocking their roads (Nav. Exs.
408, 411). After investigating the charges,
Shelton reported July 25, 1905, that there
had been no such trouble, that the Indians said
they had no trouble about roads or fencing,
and that they had sold some poles and old
logs to the people at Bluff (Nav. Ex. 423).
IS See, e.g., Nav. Ex. 427 of that same year.
Similar notices had been issued earlier to
protect Navajos outside the reservation in
other areas who had settled-and made improvements deemed in compliance with the homestead laws, e.g., Nav. Exs. 301, 304-306, in
1894, and Nav. Exs. 174, and 181 in 1883.

for two groups of claims of 160 acres each
on March 9th and 10th, 1905. He recommended
that if the claimants had led on the property
in accordance with the laws they be permitted
to work their claims as they were not located
on the lands occupied and used by the Indians.
He believed the mining claimants would soon
give up, as "numerous attempts" had been
made to extract aked and our gold from
the sand and gravel in the river. He also believed the claimants were interested in obtaining eastern capital and then selling the
claims, but felt that If they were required to
do their assessment work and to comply strictly with the mining laws, they would not be on
the reservation longer than one year.
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In 1907 Antes closed his mission
school (Nav. Ex. 433) and requested the Government to protect
his property from the erosion by the
river (Nav. Ex. 434). Of course, at
this time, the area Iwas within the
1905 Executive Order reservation.
On February

13, 1907, Shelton de-

scribed the Aneth area at the mouth
of McElmo Creek as 500 acres of
river bottom land on which 30 families of Indians lived year round with
permanent homes and improvements and 200 acres cultivated. He
requested $1,000 for riprapping to
prevent river erosion (Nav. Ex.
436). However, on April 16, 1907,

Shelton recommended against the
preventive work as the river had already carried away much of the
land and property, only one Indian
would be affected and it was cheaper
to move him than to take protective
action against the river (Nav. Ex.
441). On June 10, 1907, Shelton re-

ported only one family remained at
Aneth, the rest were all scattered
(Nav. Ex. 495).
Sometime prior to 1916a government school was built at Aneth, but
at least as of June 20, 1918, the
school was not being used and an
inspector recommended against its
use, suggesting it would be better
to transport the pupils to the San
Juan school (Nav. Ex. 554).17
report of a special agent's inspection of
the reservation in 1916 indicated that a
school had been built at Aneth, apparently to
get rid of Antes by buying his old house. The
agent criticized the location because of the
proximity to the river and its location on
the "most barren, desolate and desert looking
spot one could find anywhere, *
* far
away from the world." He stated that the
Indians were anxious to have the school open
17A
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In 1907 more complaints were
made concerning Indians offthe reservation. In response to a letter
complaining that the Utes and
Navajos were monopolizing the
stock range on Montezuma Creek,
Shelton stated it had been impossible for him to handle the Indians
properly in that section, being
located so far away, and he was not
in a position to say just "what
rights the Indians have off the reservation, or that whites have any
more rights than Indians, as he had
never been advised" (Nav. Ex. 497).
On July 9,1907, the supervisor of
the then Monticello National Forest,
which is north of the 1933 extension area, complained of about 50
and were in favor of educating their children,
"although they are the poorest, most backward
and most neglected Indians on the Reservation" (Nav. Ex. 551).
Antes by that time was considered a troublemaker. As early as 1899 Antes' reputation was
questioned (Nav. Ex. 363). Later Shelton'
reported he was not to be believed and that he
made money presumably from donations to
his mission for very little appeared to have
been expended on the Indians (Nav. Ex. 472).
In 1907 Antes had made charges against
employees of the Indian Office, from, the
Commissioner to the Superintendent, his wife,
the farmer at Aneth, and military personnel
and Mrs. Peabody. After an investigation he
retracted these charges. Col. Scott of the
Army investigated the charges. He found that
Antes had a bad reputation, was a troublemaker and had caused some of the unrest
among the Navajos at that time. (Nav. Ex.
474.) Antes' reputation apparently was also
not favorable among some of the Indians. In
statements many indicated they had never
heard of him bringing or sending any provisions to the settlement for the Indians, he
had not treated the children at his school well,
and had lied concerning conditions of the
Indians in that area (Nav. Ex. 442a and
encs.). Antes left the reservation after retracting his charges, but later returned. In
1911, the Superintendent reported Antes was
trading with the Indians without authorization, getting their sheep and then grazing them
within the reservation without a permit (Nav.
Exs. 538a, 543).
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"renegade" Utes and Navajos committing depredations (Nav. Ex.
499). Many of the archival materials
from 1907-1909 concern incidents
involving a band of Navajos led by
Bai'alilii (By-a-lil-le), and Polly,
their arrest on the reservation by
military forces about four miles
f rom Aneth south of the river, their
imprisonment, and subsequent release (Nav. Exs. 442, 445, 446, 474,
489, 514-518). As reflected from

these documents this group and their
leaders were considered by Government officialsto be the major source
of trouble between the Navajos and
the non-Indians and among other
Navajos. 18

In one of the reports of the military expeditions into San Juan
County, Utah, following these difficulties, on August 12, 1908,military
personnel stated that the merchant
at Bluff had traded with about 950
adult Navajos and 65 Utes at his
store the past year (Nav. Ex. 478).
15
By-a-lil-le was reported to be a medicine
man and many of the Indians considered him
to be a witch and were afraid of him (Nav.
Ex. 474, Tr. 419). The Superintendent reported By-a-Ill-le tried to influence other
Indians against sending their children to
school, against restrictions on selling their
sheep, and against changes in Navajo marriage customs (primarily to do away with
polygamy) (Nav. Ex. 437, see also Tr. 580).
Col. Scott reported that the capture of
By-a-ll-le was well handled and was warranted as he had made threats to kill the
superintendent and farmer, had terrorized
neighboring Indians, "had interfered with
the peace, order and progress of the community," and he and his followers were well
armed. "If therefore the Government desired
to maintain its supremacy and give protection to the white settlers in Utah, Colorado
and New Mexico, as well as to the law abiding
and progressive Indians, the arrest of
By-a-ll-le and his supporters was imperative"
(Nav. Ex. 474).
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He reported the Utes lived in the
vicinity and caused trouble, but the
Navajos were well-behaved and did
not. One-half of the Navajos had
houses within a radius of 60 miles

from Bluff, but the remainder
roamed from place to place having
no "permanent section." This could'
include an area within and without
the reservation then established.
In 1910,in addition to minor complaints such as an Indian having a
non-Indian's pony (Nav. Ex. 529),
while non-Indians took an Indian's
cow (Nav. Ex. 526), the Utah Fish
and Game Commission complained
that Navajos and Utes were violating the State's laws, especially by
killing deer in large numbers by
driving them over ledges (Nav. Ex.
530). The Commissioner advised
local agency authorities to warn the
Indians against violating the State's
game laws and to tell them they
were liable to arrest if they did so.
Id. Superintendent Shelton promised to cooperate with the State
authorities and to continue to warn
Indians not to violate the State laws.
He gave some Indians permits to
hunt outside the reservation, however (Nav. Ex. 531).
During the next decade, the archival material sheds little light on
Navajo occupancy i this area,
except for a report 'by the Navajo
Superintendent

on November

15,

1917 (Nav. Ex. 553), that a number of Indians were living outside
the reservation in Utah, at least four
of whom had made considerable improvements and had constructed irnigation work of some value, but
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white settlers were beginning to
crowd them out (Nav. Ex. 553). He
suggested they file Indian homesteads on their improved lands.
There is no indication as to just
where those Indians were located.'5
Between 1914 and 1923,the most
serious trouble between Indians and
non-Indians in San Juan County,
Utah, appears to have been with a
group of "renegade" Utes and
Paiutes led by Polk and Posey (Nav.
Exs. 552, 556, 560, 562). This group

in the past had continually refused
to go to the Ute reservation. A proposed solution was to give them allotments. In 1923 a special allotting
agent recommended allotments for
the Posey Band in Allen Canyon
(which he identified as meaning the
creek named Allen Canyon, Hammond Canyon, and Cottonwood
Creek) (Nav. Ex. 562). These are
north and west of the area in question here. About 125 to 150 Utes in
the Polk banid claimed Montezuma
Creek as their home. He stated they
had nothing in the nature of improvements, some had raised corn
on Montezuma Creek in the past,
but they had gone away and the land
had been filed on by non-Indians,
some had sold what they called their
homes to white men, but at present
they had nothing, and he did not
think a contest could be successful
against white men filed on land occupied by the Indians.
19In 1911 the Superintendent of the Ute
Navajo Springs Agency complained to the
Commissioner that Navajos were grazing on
the diminished Ute reservation, which adjoins
this area to the east (Nav. Ex. 536).
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Of most interest here, he indicated that from the Rentz's store in
T.39 S.,R. 24 E., south to the mouth
of Montezuma Creek the land was
occupied by Navajos wholived there
all the time and made good use of
the land. Id. He made no recommendations for the Polk band as the

land in MontezumaCreek north of
the store for seven miles was home-

steaded.
Pressure for land in the area was
increasing by 1921 for the Farmer

at MElmo reported that white
stockmen were encroaching upon the
reservation (Nay. Ex. 559). He
stated that the oldtime stockmen had been very reasonable and
had a tendency to observe the range
-rights of others, but because the
open range was being taken by settlers, the sheep and cattlemen were
engaged in a scramble for what
range was left. He stated the new
and younger elements had decided
to defy them claiming they could
not be forbidden from herding their
stock on the reservation because
there was no fence separating the
reservation land. The Superintendent advised the Farmer of statutory
authority to remove non-Indians
from the reservation and to prevent
them from trespassing upon it. Id.
Much of the archival material in
the late 20's and early 1930's pertains to meetings, letters, and reports which led up to the 1933 Act
extending the boundaries of the
Navajo reservation.
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-AdministrativePoliciesToward
Navajos Outside the Reservation
We have previously mentioned
that the Navajo reservation established by the 1868 Treaty has been
enlarged. It is now more than double the size of the 1868 reservation.
See tle executive orders and statutes adding land to the reservation
set out in the appendix in 2
CODE
TRIBAL
NAVAJO
(1970). The achival materials include some of the requests by the
Navajos, and reports and investigations which led up to specific additions to the reservation. Thus, the
first Navajo request reflected by the
record was made in 1876, with the
Navajos claiming their population
was growing and there was not sufficient land within the reservation to
sustain them. They asked for an addition to the reservation with the
Mancos. Creek being the north
boundary (Nav. Ex. 138). That
would have included lands in New
Mexico and Colorado in the Four
Corners area, but not Utah. That request was not granted, but by Executive Order of October 29, 1878,
a large area west of the Treaty reservation was added in Arizona and
by Executive Order of January 6,
1880, an addition to the south, west
and east was made in Arizona and
New Mexico.

From the period of the 1880's,
1890's and early 1900's, reports,
often of special investigators of the
reservation, or of the Indian agent
in charge, generally stated that
many Navajos were living off their
reservation. Except for reports that
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have previously been mentioned,
complaints concerning the Navajos
appear to have been in the New
Mexico or Arizona area. At times
the reports recommended additions
to the reservation to meet the growing Navajo population needs; other
times, they only recommended further appropriations and help, and!
especially water and irrigation development within the reservation.2
For example, on July 31, 1,882, Indian
F
Inspector Howard (Nav. Ex. 159), reported
at least 8,000 Navajos off the reservation in
Arizona and estimated over half the Navajo.
Tribe was outside the reservation boundaries..
He recommended the reservation be extended
100 miles to the west with the north boundary
the line between Utah and Arizona, that the
Navajos who lived only by stock raising be
required to stay on the enlarged reservation,
but Navajos who had fixed farms be given
special passes and allowed to remain where
they were.
In 1883, Agent Riordan stated that the
reservation was too small to support the
17,000 Navajos and requested help and resources (Nav. xs. 169, 170, 175). The next
year he took some Navajo chiefs to Washington to present their: land problems to
officials (Nav. Ex. 193). In 1886 a special
agent visited the San Juan area in New Mexico
and recommended an expenditure of $50,000
for irrigation works within the reservation
(Nav. Ex. 239). With the development of
water and restoration of a small strip of
land in New Mexico to the reservation, he
believed the reservation could support the
Tribe and the Navajos should be brought upon
the reservation when water was developed.
(This small area had been added to the
reservation by Executive Order January 6,
1880. The small strip was opened to the
public land laws in 1884, but restored to
the reservation in 1886.)
On March 1, 1889, Indian Agent C. E.
Vandever, recommended a small extension of
the reservation to the south. He generally
recommended that all non-resident Indians be
compelled to live within the reservation, and
keep their flocks and herds within it to
avoid trouble between them and white settlers
(Nav. Ex. 253).
In July 1892, the Commissioner requested
the military to make a survey of the reservation to show the conditions of the people,
their water resources, etc., so he could make
recommendations in view of. the friction between the people of New Mexico and Arizona-
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It is apparent from the archival
material that during this same time
period there was some vacillation in
the views of the Indian Office and
military personnel concerning Navajos leaving the reservation to
graze their herds of sheep, goats,
ald horses. Prior to 1895, the evidence clearly shows those personnel
ordered Navajos who roamed the
area with their flocks to return to
the reservation, but permitted Indians maiking settlements to stay
and comply with the laws. As the
population of the Tribe increased,
their flocks increased, and range
conditions within the reservation
deteriorated, such personnel inand the Navajos (Nav. Ex. 263). Nav. Ex.
266 is a report of part of this survey by
Lieutenant Odon Gurovitz. On the San Juan
in Utah he reported that IcElmo Creek,
Montezuma Creek, Recapture Creek, etc., were
then dy. Within the reservation he recommended the irrigation of only one strip near
Bluff with the settlers there to receive the
contract to do the work and teach the Indians.
The report of the Commissioner to the Secretary dated February 10, 1893, requested appropriations for irrigation works, eployees, etc.,
based on the survey reports of the entire
reservation area (Nav. Ex. 268). He stated
that 9,000 of 18,000 Navajos were off the
reservation but shouldn't be returned until
the water resources were developed.
e
In December 29, 1893, Plumner reported to
the Commissioner that the reservation and
the Indians were in an impoverished condition and requested agricultural supplies and
additional farmers. He indicated he received
complaints about the Indians leaving the
reservation especially to the south and . west
and recommended extending the reservation
to the Little Colorado River on the west and
making the southern line an extension of
the MIoqui(Hopi) reservation. If this were
done he suggested the whole tribe could be
induced without difficulty to occupy only
their own lands (Nav. Ex. 300) (A large area
west of the Hopi reservation, created by
Executive Order of December 16, 1882, was
added to the Navajo reservation in Arizona by
Executive Order of January 5, 1900).
As to complaints by an agent for the
Atlantic and Pacific Railroad at Gallup, New
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creasingly recommended either a
course of non-action by Government
officials or persuasion by "discreet
and judicious" means to return the
Navajos to the reservation without
first using military force (see, e.g.,
the Acting Secretary of the Interior's letter of April 9, 1887, to the
Commissioner (Nav. Ex. 246)).
However, until after 1900, if there
were complaints in San Juan
County, Utah, concerningthe INavajos in that area, officials usually ordered them back to the reservation
unless they had made a substantial
settlement. It is evident that because
of the desolation and difficulties in
communication and transportation
to that area, many of the Indians.
Mexico, that settlers did not want to purchase
intermingled railroad land . adjoining lands
occupied by the Indians, Plummer stated that
he could not do much about the Indians leaving the reservation and suggested the agent
help to get further appropriations for the
Indians (Nav. xs. 300, 302). :He also requested the Governor of New: Mexico to get
help in having water developed- on the reservation by the Government, suggesting it could
support twice the number of Indians "evenwith their extravagant, improvident. habits"
(Nav. Ex. 303). He: requested an allotting
agent especially to help Indians living to the
south and east of the reservation (Na7. rx.
307). Thereafter some allotments were made
(Nav. Ex. 308). The need for water:and irrigation work to be done within the reservation
was emphasized by an inspector of the reservation in 1896 (Nav. Ex; 33).zHe noted that
hundreds of the Navajos were entirely off the
reservation.
An inspection of the Navajo reservation was
made in 1901 by a special agent (Nav. Ex.
374) who generally considered the Navajos
to be able to take care of themselves with
respect to their grazing activities. He stated
that many of the docks were ranged outside
of the reservation and changed from summer
to winter range' "and so far as the agent or
his employees are concerned, they have no care
or supervision over them." His inspection
appeared to be in the New Mexico area, and
he recommended that the farming potential
of that area be exploited.
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there received little supervision. At
times, as the incidents at Mitchell's
ranch and at Antes' mission show,
they were influenced to leave the
reservation by the inducements of
non-Indians. They also left the reservation periodically to trade.
There was no recognition in the
evidence that the Tribe had any
rights to the land outside the reservation but only that individual Indians could acquire property rights
by compliance with the settlement
laws, in accordance with the general
policy of encouraging individual
Indians to make permanent settlements and farms and abandon nomadic or semi-nomadic wandering.
In 1881,Agent Eastman protested
against an order by the commanding military officerGeneral William
T. Sherman that all Indians living
off Indian reservations would be
considered "hostiles," and requested
the Navajos be excepted as many
had always lived off their reservation, especially along the line of the
Atlantic and Pacific Railroad (not
near the Aneth area) (Nav. Ex.
154). Sherman responded that the
reservation as enlarged was big
enough to accommodate the Tribe
and that he had advised the Navajos at the time of the 1868 Treaty

that if they relinquishedtheir tribal
rights and adopted white ways they
could acquire land outside the reservation (Nav. Ex. 156). This reflects
the understanding at that time that
if an Indian gave up his tribal affiliation and became a citizen he could
acquire public lands in accordance
with the general public land laws.
Some of the archival materials al-
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lude or refer specifically to circulars
of the General Land Office[now the
Bureau of Land Management] giving instructions concerning the protection of Indian occupants of land
(Nav. Exs. 213, 214, 219, 221, 240).

These circulars were issued following enactment of the 1875 Indian
Homestead Act.
Circular

dated May 31, 1884, 3

L.D. 31, to the Registers and Receivers of the Land Offices states:
Information having been received from
the War Department of attempts of white
men to dispossess non-reservation Indians
along the Columbia River and other
places within the Military Department of
the Columbia of the land they have for
years occupied and cultivated, and similar information having been received
from other sources in reference to other
localities where land is occupied by Indians who are making efforts to support
themselves by their own labor, you- are
hereby instructed to peremptorily refuse
all entries and filings attempted to be
made by others than the Indian occupants
upon lands in the possession of Indians
who have made improvements of any
value whatever thereon.
In order that the homes and improve
ments of such Indians may be protected,
as intended by these instructions you are
directed to ascertain, by whatever means
may be at your command, whether any
lands in your district are occupied by
Indian inhabitants, and the locality of
their possession and improvements as
near as may be, and to allow no entries
of filings upon any such lands. When the
fact of Indian occupancy is denied or
doubtful, the proper investigation will be
ordered prior to the allowance of adverse
claims. Where lands are unsurveyed no
appropriation will be allowed within the
region of Indian settlements until the
surveys have been made and the land
occupied by Indians ascertained and
defined.
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For specific instructions concernCircular approved October 27,
1887, 6 L.D. 341-42, by the Acting ing the Indian Homestead Act, see
Secretary to the General Land Of- Circular of August 23, 1884, 3 L.D.
fice Commissioner, Registers and 91. For instructions pertaining to
Receivers, and United States Sur- Indian allotments outside reservaveyors-general, quoted the May 31, tions under section 4 of the General
1884, circular completely and then Allotment Act of 1887,24 Stat. 388,
389 as amended, see Circular dated
stated:
The foregoing instructions apply to
every land district and to all lands oc-

cupied by Indian inhabitants in any part
of the public land States and Territories
of the United States.
It has been officially represented that
these instructions are disregarded, and
that public land entries have been allowed
upon lands on which Indian inhabitants
have their homes and improvements, and
in some cases where the Indians have so
resided for a number of years, cultivating
the soil, and making the land their permanent homes.
The allowance of such entries is a violation of the instructions of this Department, an act of inhumanity to defenseless
people, and provocative of violence and
disturbance.
You are enjoined and commanded to
strictly obey and follow the instructions
of the above circular and to permit no
entries upon lands in the possession, occupation, and use of Indian inhabitants,
or covered by their homes and improvements, and you will exercise every care

and precaution to prevent the inadvertent
allowance of any such entries. It is presumed that you know or can ascertain
the localities of Indian possession and
occupancy in your respective districts, and
you will make it your duty to do so, and
will avail yourselves of all information
furnished you by officers of the Indian
service.
Surveyors general will instruct their
deputies to carefully and fully note all

June

7095 as

15, 1896, 22 L.D.

amended by Circular of June 27,

1899,28L.l. 569.
Prior to the general instruction
to surveyors to note all Indian occupancy in their survey returns
given in the Circular of October 27,
1887, specific instructions

had been

issued by the Commissioner of the
General Land Officeto the Surveyor
General of Utah to instruct his deputies to

- * note the location and extent of
improvements of non-reservation Indians
falling within their field of operations,
the same to be designated in their notes
of survey and on the plats, in order that
Registers and Receivers, may be enabled
to conform to the requirements of the
Circular of May 31, 1884. * * (Nav.
Ex 61-A.)
Similar instructions were given
again in 1885that "Lands in the occupation of Indians or native inhabitants will be carefully delineated." (Nav. Ex. 61-B.) Thereafter,
similar instructions were incorporated into the general instructions
for surveying the public lands. They
were in effect at the time of the
Page and Lentz Survey which surveyed the two school sections in
question here.

Indian occupations in their returns of

Surveys of theArea

surveys hereafter made or reported, and
the same must be expressed upon the
plats of survey.

The State has relied on the absence in the survey records of any
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reference to Navajo occupancy on there dealt with Ute and Navajo
these sections to support its conten- Indians (State Ex. 32). Two settion that there was not occupancy tlers were noted. Settlers were noted
of the sections at that time. The in T. 41 S., R.: 25 E., where there
Tribe, however, contends that anal- was a trading post and post officeat
ysis of the entire history of the sur- Holyoke, and Antes' mission and
vey provides evidence of substantial the McElmo settlement (State Ex.
28). These townships were on the
Navajo occupation of the area.
It is evident that the survey con- north side of the river from the
tract No. 215, dated October 29, Navajo reservation and were in1897 (Nav. Ex. 356), which in- cluded in the 1905 extension of the
cluded a survey of the town of reservation. In T. 41 S., R. 24 E.,
Bluff, was extended to the areas in the fieldnotes indicated there were
question without significant proof several claims with buildings and
fences along the San Juan River
of settlers (Nav. Exs. 61-F-H).
The fieldnotes of the Page and but the settlers had recently moved
Lentz Survey for the subdivision to Bluff and the town of Montezuma
and meander lines of T. 40 S., R. 24 had been abandoned (State Ex. 28).
E., conducted in February 1899, Another abandoned settlement was
stated there were no settlers in the noted in T. 42 S., R. 26 E. at Riverview, Utah, which was located "durtownship.
ing excitement over placer mining,
* t * but at one time a small settleinent was located at the mouth of Monte- but since abandoned," although two
zuma Wash extending through sees. 31 settlers remained in the township
and 32, the ruins of old cabins mark the
(State Ex. 31). Ancient ruins were
places at the time. The township would
noted
in T. 40 S., R. 25 E., and the
be considered good grazing at all seasons
township
was stated as fine grazing
of the year. Numerous se[e]ps along the
and range lands, but no settlers
Montezuma Wash supply stock with
water X
(State Ex. 23).
were noted (State Ex. 24).
The Tribe points to a field check
The fieldnotes of the survey of subdivisions of T. 40 S., R. 26 E., also of the Page and Lentz Survey by
conducted during February 1899, Edward Faison in 1899. Faison reindicated there were no settlers in ported missing corners, corners inthe township. The township was de- accurately placed, etc., concluding
scribed generally as fine grazing that where the surveyors "had reason to believe that their work would
and range land (State Ex. 25).
In the other surveys made by be examined, it is splendid, at other
Page and Lentz at this time, spe- places, it bears numerous evidences
cific reference is made once to Nav- of gross carelessness" (Nav. Ex. 61ajo Indians in the fieldnotes of T. P). Page had accompanied Faison
43 S., R. 26 E., to the extent only and attempted to justify the missof indicating that a trading post ing corners by stating they had been
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destroyed by Indians, as this was an
area used by them for sheep range
(Nav. Ex. 369). Faison denied
Page's claim that "Ute and Navajo
Indians" had destroyed them, as he
had found corners in good condition "in the midst of their villages,
close to their hogans, along well
travelled trails and Ol the only publie road running East and West
through the contract, while in the
most isolated sections no corners
could be found" (Nav. Ex. 61-P).
His remarks are not pinpointed to
any specific township nor does he
distinguish between Utes and Navajos. We note that the public road
referred to, from Bluff to Cortez,
Colorado, traversed the McElmo
Creek section (see plat of T. 40 S.,
R. 26 E. (State Ex. 7)). Although
Faison criticized the accuracy of the
surveys as to the monumentation
and running of certain lines, he
made no criticism of any failure in
the Page and Lentz Survey to note
Indian occupants, although he had
rechecked the area with their fieldnotes. Where and what he meant by
"Indian villages" is not known.
Only improvements and cultivation were specifically noted in the
Page and Lentz Surveys. Lands
were noted as being good grazing
and range lands, but no reference
was made to grazing use either by,
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The inaccuracies in the monumentations and running of some of
the survey lines takes away from
the presumptive weight to be given
to the surveys, but not to the extent.
the Tribe suggests as strongly
showing Navajo occupancy where
they were not questioned in that regard, and where references to Indians by Faison do not distinguish
between Utes and Navajos or show
where they were located. The deficiencies

of monumentation,

etc.,

noted by Faison were corrected
prior to approval of the survey. We
note that the Tribe's witness,
Edward 0. Plummer, in doing his
archaeological work, reported he
had found all the corners of the McElmo section but only two of the
corners of the Montezuma Creek
section (Tr. 508-9).
Fieldnotes of a survey executed
by Miller and Thoma in 1912, of
subdivisions of T. 39 S., R. 25 E.,

indicated there were no settlers in
that township, but stated "Several
Navajo Indians who live in T. 39 S.,
R. 24 E., have been grazing sheep
and goats in the parks and on the
mesas." (State Ex. 18..) The notes
also stated there were no known
white settlers in Ts. 36 to 38 S., Rs.

24 to 26 E., but "[ t] here are several
Ute Indians, living up Montezuma
Canon about 12 miles from the road
crossing with the Montezuma
the non-Indians or I n di a n s. Canon, who graze sheep and goats
Whether or not this was because in the canon and on ridges" Id.
grazing use was considered insuf- Other surveys by Miller and Thoma
ficient' occupancy to note is not that year in the general area refer
generally only to unspecified grazknown.
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ship north of the Montezuma section. However, this does not estabLater surveys in the area prior to lish that the Navajos were in the
1933 generally mention grazing use, disputed section at that time or
but no reference is made of Nhvajos, earlier.
although one reference is made of
Navajo AZlotlents in the Area
Paiutes.22 These surveys tend to
show there was substantial grazing
The Tribe contends that the recuse made throughout the Aneth
ords
of allotmehts in the Montearea, but there are indications much
zuma
Creek area provide conclusive
of the grazing was by non-Indians.
evidence
of Navajo settlement along
The reference in 1912 to "several
Montezuma
Creek before 1900.
Navajo Indians" in State Ex. 18 is
Only
two
of
the
allotment applicathe strongest indication in all of the
however,
in
that area claimed
tions,
information concerning the surveys
prior
to
1900. A third,
occupancy
of Navajo occupancy in the area.
that
of
Jim
Joe,
claimed
occupancy
That was within a township of the
prior
to
that
time
in
secs.
11, 12, 14,
Montezuna Creek area, one townT. 41 S., R. 20 E., an area west of
the Montezuma Creek area and
The feldnotes for T. 39 S., R. 26 .,
noted the only improvements were of one
near Bluff. These applications were
settler who had a cabin and corrals, S.
made in 1923 when the same allotBrown, and stated the lands were used for
grazing, but not by whom (State E. 19).
ting
agent made allotments for the
In connection with T. 39 S., Rs. 21, 22, 23 B.,
band of Utes and Paiutes in Allen
fieldnotes mention grazing use, and prehistoric
ruins, but no settlers (State Exs. 14-16). The
Canyon. The application of a son
fieldnotes of a survey relating to T. 38 S., R. 22
of Burnt House Woman, Hosteen
E., mention, cultivation and a fence by a
settler (State Ex. 9). There were no settlers
Oh
Dee Teel (Dishface), then age
mentioned in T. 3 S., R. 23 E., but a spring
ing

use but

Indians.

2

do

not mention

1

was noted as used by stockmen and freighters
supplying good. water for stock (State Er.
A retracement of the Utah-Colorado
boundary line and of the subdivision of T.
3S S., R. 26 B.,; in 1915, reflected prehistoric
ruins, no settlers, but a reservoir and rock
cabin used by sheep herders in the winter
(State Ex. 13). In surveys in 1919, field.
notes pertaining to T. 38 S., R. 24 E., indi.
cated two small stone buildings and a corral
were used. as winter quarters by a cattle
company and the land was being used mostly
for winter grazing, but not by whom (State
Ex. 11); the fieldnotes pertaining to T. 38
S.,: R. 2 E., noted two settlements and also
approximately 40 Paiute Indians in sections
30, 83-35, having small garden plots, wickiups
or hogans in canyon bottoms (State E. 12).
In 1928, a dependent resurvey of the north
boundary of T. 41. S., R. 21 E., subdivisions
and meanders, noted winter grazing of cattle
and sheep, with te forage showing many
years of overgrazing, no land suitable for
farming, and no settlers (State Ex. 26).
22

55, claime'd occupancy for 35 years

(1888)'for grazing sheep and planting corn- and gardens. He claimed
rather substantial improvements on
the SW 1/4 sec. 2, T. 39 S., R. 24 E.,
of a 14 x 30 feet log house, 2 hogans

15 feet in diameter, a sheep corral
and some cultivated land (Nav. Ex.36A). He also asserted, in his affidavit that he had built, a log house
12 x 18 feet thirty-five years ago, at
which time he had fenced most of
the land. Id.. The appplication of
Sleepy Bitsee (Sleepy's daughter),
age

40, claimed occupancy for 26

years (1897) for grazing sheep, and
living on the land in the winter
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time. She listed the following improvements in the SE ¼4
sec. 16, T.
39 S., R. 24 E., a hogan 18 feet in
diameter, a hogan 15 feet in diameter, and a sheep corral 300 feet in
diameter (Nav. Ex. 55A). The General Land Office status report indicated that the survey of the land
was approved March 8, 1916. The
State was notified of the allotment
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Jelly [Jellie] in section 30 is corrected to show the allotments indicated in note 23 to the adult Navajos in that township. There were
additional allotments to minor
children.
The closest allotments to the disputed Montezuma Creek section are
those of Asthanie Yashie in the
E%2 E1/2 sec. 17, adjoining that sec-

tion, and of two for her minor chiltion and of its right to protest al- dren in the SE1/ sec. 8 and the
lowance of the allotment, but did NEl/4 see. 20, T. 40 S., R. 24 E.,
no do so. Id. The record is not clear which corner the disputed section
as to whether patent ever issued for (see State Ex. 2). She was the
this allotment (see Nav. Ex. 55A daughter of Burnt House Woman
and B).
and the mother of two of the witOf the other eleven applications nesses for the Tribe, Joe and Tom
by adult Navajos for. their own al- Biletso (Tr. 163, 221, 224). Tocito
lotments, five showed occupancy be- Springs, about which much of the
ginning prior to 1910 and six testimony of the Navajo witnesses
showed occupancy beginning after pertains, is within 'her allotment
that time.23 A statement in the Di- close to the section.16 line (see Nav.
rector's decision that the only allot- Ex. 10-J-1).
ment in T. 40 S., I3. 24 E., Was to
As the Diiector's decision pointed
out,
it is significant that allotments
IS The names of the allottees, their ages,
application as it was on a school sec-

claimed years of occupancy, location, type of
use, and improvements are as follows:
1. sleepy, age .55, 20 years (1903), N2
NW'/4 sec. 25, T. 39 S., R. 24 E., several
acres of cultivated land, some fences, and
a hogan (Nav. Ex. 49).
2. Nagashi Bitoshie (Caroline Rentz), age
50, 20 years (1903) SW'4 sec. 25, T. 39 S.,
R. 24 E., two acres corn cultivated, hogan:
and some fencing (Nav. Ex. 50).
3. Asthanie Yashie, age 52, 17 years; (1906),
E½2E1/2sec. 17, T. 40 S., R. 24 E., a hogan
and a wire corral, grazing sheep use (Nav.
Ex. 44).
4. Whitehair, age 51, 15 years (1908), S2
NW'4 sec. 25, T. 39 S., R. 24 E., used land
for grazing sheep and growing corn (Nav.
Ex. 39).
5. Whitehorse, age 51 14 years (1909),
SE'/4SEY, sec. 30, T. 40 S., R. 24 E., 14
years (1909), a log house 16x3O, log stable,
two ogans, five acres of gardens, fences and
irrigation ditches used for garden and sheep
raising (Nav. Ex. 47).
6. Jellie, age 46, 12 years (1911), s5/2
NEI'4 and N 2 SE14 sec. 30,T. 40 S., R.

24 B., stone house 14x16, hogan 16 feet
diameter, garden and sheep raising (Nav.
Ex. 46).
7. Jane Begodie, age 45, 8 years (1915),
SEMI sec. 26, T. 39 S., R. 24 E., hogan, sheep
corral, well, used for grazing sheep (Nav.
Ex. 52).
8. Natani Bega, age 40, 8 years (1915),
NE 4 sec. 26, T. 39 S., R. 24 E., 15 foot hogan,;
horse corral, used for grazing sheep and living
(Nav. Er. 45).
9. Mark T. Sone, age 32, two years (1921),
SWy4 sec. 24, T. 39 S., R. 24 E., 18 foot hogan,
1/2mile irrigation ditch, some cultivated land,
some fencing, used for sheep grazing, planting
corn (Nav. Ex. 34).
10. Laura Dechene,,age 26, 2 years (1921),
SE34 sec. 23, T. 39 S., R. 24 E., for grazing
200 sheep and goats, three acres cleared for
cultivating next year.
- 11. Slim, age 23, 2 years (1921), B'/2
NW'A and lots 1 & 2, sec. .30, T. 40 &, R. 24
m., three acres corn and garden, 14 mile of
wire fence, 4 mile of irrigation ditch, and
summer hogan, used for garden.
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made to descendants of Burnt
I-louse Woman, were not made of
the disputed section, although as the
allotment of Sleepy Bitsee indicates,
State sections were selected, at least
where occupancy was alleged prior
to the vesting date of the State's
title. It is also significant, that although the Tribe has claimed occupancy by Burnt House Women
and her f amily around Tocito
Springs prior to 1900, Asthanie
Yashie who was 52 in 1923,only asserted occupancy of land including
the springs which would begin in
1906 (see note 23 and Nav. Ex. 44).
Although some of the allotment
applications listed only a grazing
usage and a small garden area,
others listed some enclosures and
dwelling places. A witness for the
State questioned whether some of
the improvements at that time were
as substantial as indicated in the applications and doubted there were
other Navajo improvements in the
area.
This witness, Neil F. Stull, was
an employee of the General Land
Officein 1923 and 1924 assigned to
investigae the mineral character of
the allotments. During that time he
visited each of the allotments (Tr.
1130). In his mineral report, he
stated that the area was "desolate
and barren," that "the Indians have
lived in the region for a great many
years and have done some farming
and sheep grazing" (State Ex. 1A).
He testified, however, that this comment was not from his own knowledge but from what he had been
told (Tr. '1150), and that he relied
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on the statements of the allotting
agent as to the adequacy of the settlement and occupancy requirements of the Indians (Tr. 1135-36).
He also testified he saw only a few
herd of sheep and goats tended by
Indian women, no fences to any
extent, and no buildings except
about three. hogans described as
made out of native stone, circular,
with a hole in the roof, and generally about 15 feet in diameter. He
said they were fairly conspicuous
(Tr. 1139,1170). He also explained
that as to the allotments selected f or
the minor children of the adult allottees there was no necessity to
build any type of dwellings on those
parcels (Tr. 1170-71). No improvements or other acts of settlement are
required for allotments for minor
children of qualified adult allottees
who have maintained settlement on

their allotment. Rollandine Ruth
Landergen, A-29362

(July

17,

1963).

Stull also stated that at that time
the area north of the line of the 1905
addition to the Navajo reservation
in Utah was known as a Ute area
(Tr. 1157). He testified also as to
the presence of another cultural
group in the area at that time whom
he had seen in his travels through
the San Juan County' area, Basques,
who were migratory

sheep owners

ranging sizable herds of sheep (Tr.
1132-33, 1160), but were later put
out of business when the Taylor
Grazing Act became effective. Id.
The allotment sites appear generally to be along the water sources
and where there were springs. There
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is a strong indication that the lands
selected were those deemed the best
for farming potential (see also Tr.
.677), which suggests an expectation
of a more permanent settlement and
development of the land by the Indians. The Director has indicated
the fact allotments were made to
descendants of a Navajo named
Burnt House Woman (about whom
mnuchof the testimony concerning
occupancy, especially, of the Montezuma section, revolves) but they did
not select the Montezuma section,
supports an inference that the section was not considered their permanent home. As the allotment of
Sleepy Bitsee shows, school sections

were selected, at least where occupancy was alleged prior to the vesting date of the State's title, and
they were at least aware at that time
of a means of acquiring title to land
outside the reservation. Although
the Tribe contends that other
Navajos may not have been allotted
either because they were away at
that time or because the allotting
agent did not have time to get to
them, the overall testimony of the
Navajo witnesses seems to indicate
that despite their rather isolated
life news concerning happenings in
the area spread. Thus, some of the
older Navajo witnesses testified as
to their recollections of the surveyors in the area much prior to
that time, while others heard of
their being in the area. Thus it is
realistic to assume, even recognizing
the significant cultural differences
between the Navajos and the nonIndians at that time, that other
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Navajos would have heard of the
allotments and if they had desired
one, would have asked the officials
to help them. In any event, the fact
that only two of the 13 adult allottees claimed occupancy beginning
before 1900,although all were 23 or
older in 1923, tends to show there
was more occupancy in the area
after 1900.

ArchaeologicalSites
To establish Navajo occupancy of
the two disputed sections and the
general area around the sections, the
Tribe presented some 346 site re-

ports (found in Nav. Exs. 10-A-G)
prepared by J., Lee Correll, an anthropologist employed as Director
of Field Research for the Tribe (Tr.
1201), David Brugge, employed by
the Tribe to do anthropological research (Tr. 1078), with assistance
by Edward 0. Plummer, head of the
Tribe's Land Use and Survey Department (Tr. 491) . As indicated by
the Director, this team relied heavily upon Navajos who now live in
the area to locate and identify the
sites of Navajo occupancy. Because
there was no timber found on the
sites within the disputed sections
and adjoiningisections as shown on
Nav. Exs. 10-J-1 and 10-J-2, which
was susceptible to tree dating (Tr.
1275), they relied on the informants
for establishing the date of the use
of the site (Tr. 1222-27). Brugge
testified that the physical remains
shown on the sites were compatible
with the information given by the
informants

(Tr. 1305-06), who were
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*all Navajo Indians (Tr. 1317). Correll described their modus operandi
after locating a site and the information recorded (Tr. 1326-37). The'
site reports generally designated the
location by landmarks, prominent
features of the terrain, and survey
and map information; described
each structure or remnant, noting
Navajo cultural distinctions; noted
pottery, artifacts, trade materials,
or other cultural associations which
would reflect age and users; would
give the informant's history of the
use of the site and occupants; and
usually included a photograph of
the site.
Information concerning the sites
and Navajo occupancy outside the
disputed sections was presented to
establish a pattern of Navajo occupancy north of the San Juan
River prior to 1900 and thereafter.
Site and other information of occupancy after that date was presented to show continuing occupancy. Many of. the site reports
where occupancy was alleged prior
to 1900showed no remaining usable
structures, only remnants of structures, such as a few scattered pieces
of wood or rocks, others showed no

OF THE

INTERIOR

ISO I.D.

tions adjoining the disputed sections, as shown located on Nav. Exs.
10-J-1 and 10-J-2, show dates of
occupancy of various Navajos beginning after 1900, most after
1920.24This is true with respect to
all the sites except a group located
considerably north of the disputed
area.
To refute the Tribe's evidence, a
witness for the State, Dr. Floyd W.
Sharrock, Assistant Research Professor in anthropology at the University of Utah testified as to his
perusal of the Tribe's site reports
and examination of the sites on the
disputed sections and adjoining
sections. Because the nature and extent of occupancy as reflected by
improvements and use is of importance in this case, we shall describe
the reports of the sites within the
disputed section which indicate occupancy prior to 1900. They shall
be referred to only by site number
as they are all found within the
Tribe's Exhibits 1OA-G and arranged by site number. We shall
also add some of Dr. Sharrock's
comments concerning the sites.
Nav. Ex. 10-J-2 shows the location of the sites within the McElmo
section and adjoining sections. Of
the 17 sites within section 16, T. 40

remnants whatsoever, reliance being
solely upon the informant's stateS., R. 26 E., five indicate pre-1900
ment as to past. use.
The large majority of the sites occupancy, one shows a question as
are outside the disputed sections, to the age to 1907, and another
with many of them being outside
2 The Tribe's exhibit No. 10-I is a tabulation of the sites summarizing arious data
the present boundaries of the reser- from
the site reports. We note for the record
vation to the north and west in a substantial, but understandable, error on
11 of this tabulation in listing sites
Utah and north and east in Colo- page
numbered 135 through .150 as being within
rado. A substantial majority of the T. 40 S., R. 26 ., whereas the reports and
Nav. Ex. 10-J-1 show the numbered sites.
reports of the sites on or within sec- within T. 40 S., R. 24 12.
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shows occupancy from 1901-09, the
others' show occupancy beginning
after that time. Site 120 is a spring
known as "Bubbling Spring" within section 16 and close to McElmo
Creek. Although the site report indicates the spring was developed by
Navajos of earlier times and gives a
probable age of pre-1900, the other
sites in the vicinity of the spring
date after that time. Thus, sites 93,
96 and 97, in the same quarter of
the disputed section, show structures and occupancy of a probable
age of 1943 to present (then 1961),

the glass probably dates the site past
1915. From the site report itself,
there is nothing to support any dating prior to that time.
Of the four other reports of sites
within the McEhno section which
give a probable age of pre-1900 or
close to that date, one of these. for
Site No. 127,gives a probable age of
circa 1901 to 1909. The site report
lists three shelters. Photographs of
the three shows no more than several rocks and a few wood fragments by a juniper tree.
For site 80, a probable age of

1943 to 1958, and 1958, respectively-

1890's to 1918 is reported with use

Another report of a site in the same
subdivision of the section, Site No.
116, gave a probable age of 1908
with use to 1919,as a summer camp,
no farming.
The report of Site No. 104, the
only other site in that subdivision,
gave a question as to the probable
age to circa 1907. The report indicates that the site "was only a temporary homesite as they used only
tents and had no definite stock corrall." Although it indicates the site
was occupied by Chii Yashi and his
family before the flu epidemic
(1918),it states they probably spent
about a year at the site and then
moved about three miles west. Their

by a couple who had no children, as
one of their camps while grazing
sheep in the area. The report describes a rock shelter hogan, with
only base stones of the wall remaining, a sheep bedding area, and
a lamb pen. Dr. Sharrock testified
that the rock shelter was not a
shelter hogan, as normally understood, the maximum possible height
was never more than three to three
and a half feet (Tr. 2094). He saw
no charcoal remains or signs of fire
use (Tr. 2095). He concluded that
the descriptions were exaggerated
and there was no evidence conclusively at the site to date it and nothing to show any permanent use

move would place them well outside

(Tr. 2097).

the section. The report indicates
For site No. 103, a probable age
remnants of two shelters and a sheep of circa 1880 to post 1900 was rebedding area. Dr. Sharrock exam- ported. The structures indicated
ined the site and stated that arti- were a hogan, although no remains
facts such as tin cans and glass, of the structure exist, a sheep bedthough not Navajo, could have been ding area, a small draw with two
used by Navajos as well as others, lamb pens at the head of the draw, a
but the lack of purple coloring in windbreak and a shelter, with no
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structural remains. Dr. Sharrockfound only what could have been
used as lamb pens. In one of them
he found synthetic fibers among the
rocks which would date it well into
the 20th century. He found no evidence of fires, etc., to show any sig-

nificant habitation and concluded at
most "the site may have been
a short-lived camp, more recent than
the indicated probable age." (Tr.
2094.)

The next site, No. 3, was reported
to have been built before 1898as the
hogan, sweathouse and corral area
of HlosteenSleepy. There are differences in the informants' reports:
one indicated it was used only in the
winters, but that Hosteen Sleepy
moved around a lot and had hogans
in other places; another indicated
Sleepy's family resided at the site
for three years, but he also ranged
his livestock over a wide area;
another indicated he moved to the
southeast across the McElmo Creek
after the flu epidemic in 1918.If the
latter two statements taken together
are true, the occupancy must have
started well after 1900. The only
remnants not destroyed by road and
oil well construction are remnants
of the sweathouse. Dr. Sharrock observed the sweathouse poles and
stated they were in too good a state
of preservation to substantiate the
probable age indicated in the site
report (Tr. 2099).
The last site within the McElmo
section for which a pre-1900 date
was given in the site report is site
no. 111, described

as a corraled

mesa, five horse trails and a corral.
The mesa is within the NW /4 of
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section 16 and the E 1/2 of section
17, and was reported as used for
*pasturing horses by Navajos and
also used by "Paiutes and Utes"
-when travelling through the area
with "permission of the Navajos."
Of some 21 sites within the Montezuma Creek section only four gave
probable dates prior to 1900. Site
report no. 145 gave a probable age
of prior to 1881 to "?" It was reported to have been the residence of
Hn. Yidi, husband of Blind Woman
who was a daughter of Burnt House
Woman, and also to contain a burial
place of a Navajo. It reported there
-wasa farm and a playhouse on the
site. Dr.' Sharrock doubted the evidence of the burial and stated that
the farm land was part of the Montezuma Creek bottom, and suggested the site was on the wrong
side of Montezuma Creek (if so, it
would be within' section 17) (Tr.
207849). He testified that there was
no evidence that the site could be as
old as 1881, instead, the evidence

that could be dated suggested well
into the Twentieth Century (Tr.
2081).

Site report no. 140 gave a probable age of prior to 1900 to circa
1926,used seasonally by Gray-Faced
Woman, ewooshi "Bunion," her
son-in-law, and his wife and children, together with another site
(141 in section 15). The family was

reported to move about constantly
with their large herd of livestock.
The indicated structures were a
hogan, with only some foundation
remaining, two rock shelter corrals,
one with a portion of an Anasazi
wall. Dr. Sharrock doubted the date
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as he found no evidence of material

cottonwood trees. The sites were re-

which could date the site other than
two rubber tires, dated around
1940,and he believed the rock structure remnants from their construction were of an Anasazi site rather
than a Navajo site (Tr. 2129-34).
Correll testified the rock shelters
could have been used by Anasazis,
but also by Navajos, and the masonry was Navajo (Tr. 1429-30).
Site 8, with a probable age of
pre-and post-1900, was reported to
have been the situs of Eddie Nakai's
parents' forked-pole hogan, which
had been completely obliterated by
boulders from a broken stone ledge.
There is now a pool dug by the oil
company adjacent to the site and
Montezuma Creek.
The most important sites are 19A
and 19B, with an indicated probable
age of late 19th century and post

portedly used by Burnt House
Woman and her family,2 5 except the
log house was occupied by Joe
Biletso's parents. His mother, Azni
Yazzie "Short Woman," or Asthanie Yashie as listed on her allotment, was a daughter of Burnt
House Woman.
In testifying concerning his examination of sites 19A and B, Dr.
Sharrock commented also upon site
136, saying archaeologically the
sites could not be separated (Tr.
2069). He suggested that certain
structures reported in site 19 were

1900. Nav. Ex. 10-J-1 shows 19A

as two different locations, one
within section 16 and one within
section 17, both on the east side of
Montezuma Creek. Site 19B is
shown within section 16 on the west

side of the hairpin turn of the
Creek. Within site 19A, the report
lists three hogans, with only remnants of one remaining, a one-room
log house, with the lower part of a
stone chimney remaining, .three
lamb pens, one sunshade

(no re-

mains due to road grading), one
sweathouse (part of a rock pile, circular depression about five feet in
diameter remaining), three corrals
(with some remnants). Site. 19B is
described as a summer camp where
sheep were sheared under two large
508-212-73

13

also reported

as within

site 136,

especially the lambing pens and corrals (Tr. 2072). A collapsed hogan
site closer to site 19A than site 136,

but reported in 136, had mill planks
and other materials which he indicated would suggest a date after
1930 (Tr. 2073). The Tribe's site
report 136 gave a probable age of
prior to 1918to 1947,occupied first
by Todichi'ii'nii Tsoh's wife's
mother before the 1918 flu epidemic
and then lived at by him, his wife
and their nine children, and a sonin-law named Frank Johnson, but
was abandoned in 1947 following
25 At least five other sites were indicated
ouse Woman
as dwelling places of Burnt
within the area of the Montezuma Creek section: site 12S, SWV4 sec. 22, dated as of 1915;
site 192, SEER sec. 16, dated 1918-22, but
also unspecified prior use; site 130, SWR4
sec. 15, circa 1912-13 and before; site 133,
NEL4 sec. 17, site occupied: with Slim
Todich'ii'nii, grandson-in-law of Burnt House
Woman (she is reported here as dying about
1931 but see Big John's testimony which gives
the time of her death about 1917 (Tr. 74647)). Another site, no. 144, SW'4 sec. .15,
SIE'/ sec. 16, refers to farm land used by
Burnt House Woman, no date given.
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the death of one of the children and
Joe Biletso's mother, nearby at site
148 (a windbreak, her burial site is
indicated as site 81, also within the
disputed section but closer to the
section 9 line). The report lists three
hogans (only the ring and a few
remnants), a corral, four lamb pens,
a house (rectangular ground plan,
superstructure had been hauled
away), a cache under a large sandstone boulder (a corn cob, one horse
shoe, two back boards of a cradle
* board, and three heddle shafts
(used for weaving)), and a storage
* bin (rock shelter three feet wide,
11/2 feet deep and eight inches high).
Dr. Sharrock found other cultural material associations, including San Juan Anasazi pottery and
chip stone, and historic materials
such as pieces of broken glass, which
were not Navajo in origin although
they might have been used by Navajos (Tr. 2069). He stated that the
remnants of hogan 7 listed in site
report 19A as within section 16, are

actually in section. 17, which could
readily be assured because the section marker is in the immediate vicinity (Tr. 2069-72). Ie doubted
that the two large cottonwood trees
described in site 19B were "noteworthy trees 60 or 70 years ago" as
cottonwood trees grow quite fast
and are short-lived (Tr. 2075). He
questioned whether the water from
AMontezuma
Creek could have gotten
up over the area where Burnt House
Woman's hogan was reported to
have been or would have washed
away all evidence of her occupancy
as there were Anasazi pottery and
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cans and glass on the surface of the
area (Tr. 2159). He found considerable evidence that the 'Anasazi
once dwelt in the area (Tr. 2073).
Essentially there were no remains
which he could identify as distinctively Navajo within site 19 (Tr.
2074). There was some glass which
was turning purple which would
date it prior, to 1915. Id. Both the
glass and the Anasazi pottery were
on the surface, but he stated there
was nothing to indicate the Navajos
were responsible for the purple glass
being there or for the beer cans
which were also there (Tr. 2075).
Generally, Dr. Sharrock testified
that the data from the sites he had
examined which were reported as
turn of the century or earlier "actually refute in most instances, or certainly do not support the contention
of that age description" (Tr. 2154).
Of the two disputed sections, he
testified, "['t]here were no remains
predating 1910 and I think 1910
may be a little early there" (Tr.
2155). His opinion that there was
not Navajo occupancy prior to 1910
did not pertain to the whole area
north of the San Juan River but
only as to the two areas of the disputed sections (Tr. 2160).
Even if we were to ignore Dr.
Sharrock's characterizations of the
sites on the disputed sections, it is
apparent from a reading of the site
,reports pertaining to those sections
that there are no physical remains
which, by themselves, could be iden-

tified and dated as establishing Navajo occupancy prior to and during
1900. Reliance must be, therefore,
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completely upon the informants to
date the sites at that time and, in
most cases, to show the existence of
any structures whatsoever. As the
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other Tribe within the area, although they would not acknowledge
that they "lived" there, at least
prior to the 1933 extension of the
site reports show on their face, some Navajo reservation to include the
of the hearsay reports of the infor- area in conflict. The record reflects
mants were contradictory as to historical traditions of conflicts bedates and location of occupancy, tween the two groups and cultural
aid some would support contrary differences which might well reflect
inferences or conclusionsfrom those upon their recollections of observawhich the Tribe draws. For exam- tions of peoples and places many
ple, with the exception of sites 19A decades previously.
and B, informant statements in
There was some conflict in the
other site reports tend to show oc- testimony of the Tribe's witnesses
cupancy by Burnt House Woman in as to the archaeological sites and
the area after 1900,rather than be- Dr. Sharrock concerning the relifore; at least, they show her removal ability of using informants of a parfrom sites 19A and B, as dwelling ticular culture group in doing arplaces thereafter (see note 25).
chaeological research and as to their
Some of the Navajo informants opinions concerning Navajo occuidentified on the site reports testi- pancy of the area. Dr. Sharrock's
fied at the hearing. Therefore, the comments concerning the use of inhearsay informant statements re- formants has some bearing upon the
flected in the site reports have been difficulties in this case of evaluating
evaluated with their testimony and the testimony of all of the witnesses,
that of the other witnesses and including the non-Indians, who tesother evidence at the hearing.
tified as to their observations of the
area, the f amily, group or tribal traTestimrony of Elderly Navajos, ditions relating to the use
and ocUtes, and Non-Endians of the cupancy of,the area by various peoArea
ple, and may explain some of the
As the Director pointed out, there contradictions. The Director has
are irreconcilable differences in the quoted Dr. Sharrock's comments
testimony of the Navajo witnesses suggesting that the Navajo informfor the Tribe and the Ute witnesses ants' statements were more reliable
for the State. This is especially true as to more recent occupation and
with respect to their broad gener- use, but not reliable as to older
alizations, respectively, that Utes events. In addition to the factors of
did not live in the area, or that Nav- age of witnesses and time span in
ajos did not live in the area. When relation to the events recalled, which
queried more specifically, most wit- affect the reliability of informant
nesses fron each Tribe could re- information, he indicated that inmember or identify members of the formants from a particular cultural

494

DECISIONS

OF THE

DEPARTMENT

group may not be objective about
their own group. He explained this
in terms of the general anthropological concept of ethnocentrismthat a person may be least able to
understand one's own culture and
evaluate its importance because he
is "so tied up in it" that he "can't
look at it really objectively, only
subjectively" (Tr. 2068). Thus, he
stated that anthropologists normally study cultures other than
their own because they can go and
view the other objectively, but as
soon as they begin "to feel a real
affinity with the group they are
studying, then it's time for them to
get out". Id.
It is evident that much of the
testimony of the witnesses is ethnocentric and that to some extent this
tends to explain the obvious blotting
out of any significance to the existence of another cultural group.
This is particularly illustrated in
the discrepancies in testimony between the Navajo and the Ute witnesses as to the existence of the
other group in the area. The Navajos attached extreme importance
land individual and group status to
the ownership of sizable herds and
flocks of livestock, especially sheep

and horses (this is evident from the
testimony of the witnesses but is
particularly reflected in the portion
of the transcript of IHataldey v.
United State8, supra, note 7, submitted as Nav. Ex. 59). Although
some Utes had herds and flocks, the
records show that many Utes who
travelled through the area, subsisted, other than by aid primarily
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from non-Indians, by hunting game
and by gathering wild fruits, berries and edible plant roots. This type
of subsistence and the Utes' lack of
obvious wealth in Navajo terms of
owning livestock degraded the Utes'
importance to the Navajos as is reflected in much of the Navajo testi
mony concerning them.
The Tribe has contended that the
testimony of the Utes is so ephemeral that the Utes seem to be an historical apparition, now appearing
and then vanishing without leaving
a trace, pointing. to testimony by a
Ute that he had "never stayed in
any place more than one month."
(Tr. 1578). However, this characterization would also apply to the
Navajos. For example, a Navajo
witness, a daughter of Burnt House
Woman, also indicated that Burnt
House Woman would move around
with her sheep and wouldn't spend
one month in the same place (Tr.
329). In addition to the fact the
Navajos were usually wealthier
than the Utes in terms of ownership
of livestock, they would often build
more substantial structures for
their camps which would leave more
tangible physical remnants than
those of the Utes. Thus, some of
their hogans were primarily built
of stone or had stone foundations
for wooden and mud and brush hogans and sweathouses; whereas, the
Utes usually used tents or would
make less substantial shelters out of
brush, probably comparable to some
of the windbreak shelters designated in the Navajo site reports as
places

f Navajo

occupancy. One
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Navajo witness described the Utes
passing through the Tocito Springs
area, who "used to arrange branches
in a circle and live in them for a
while" and then move on (Tr. 401).
Utes testified they used the spring,
calling it Sandy Spring (seee.g., Tr.

At the turn of the century and later,
hogans were -not necessarily built
upon the small areas of land that
were farmed along the San Juan
River and tributary creeks.2 7 Wlen
they were built, they were of a transitory nature as were their farm
1752, 1867).
lands. As late as 1912,in a report on
Although there are varying types Navajo farming conditions along
of Navajo hogans depending on the the San Juan River in New Mexico
type of construction material at and Utah, the farmer employed by
hand, certain characteristics, such the Navajo Agency at Shiprock reas their circular shape, location of ported it had been impracticable to
the door to the east, hole in the roof, induce the Indians to build permaetc., appear consistent in the evi- nent homes and improve the land
dence. There are, however, differ- with permanent irrigation ditches
ences in the record concerning because of the treacherous nature of
where the Navajos would locate the river. Crops would be planted at
their hogans and the extent of the
various places at various times,
time they would spend at the hogan
site. For example, the Director's de- their success depending upon the
cision quotes from a report entitled adequacy of the water (Nav. EX.
"Navajo Houses" contained in the 547). He stated:
Seventeenth Annual Report of the
Very few permanent farms have been
Bureau of American Ethnology, established in the latter sections referred
dated 1895-96 (Nav. Ex. 68), that to. I have known Indians to go thirty
a hogan would usually be hidden miles to plant their crops, and then go
again each time they needed cultiaway but near a good fuel supply back
vating. It is seldom that the Navajo stock
and not too far from water, al- and crops are to be found in the same
though seldom close to a spring.2 " locality. Their sheep and their camps are
to this report Is a
statement by a special agent who investigated
difficulties between Indians and non-Indians in
the San Juan area of New Mexico (Nay. Ex.
239). Although his comments do not pertain
to Utah, his statement casts some light on
the life style of the Navajos at that time
(Nav. Ex. 237):
"I find that the chief cause of the trouble
in the San Juan Country is from the fact
that the Indians do not build proper houses
upon their lands. Instead of building a cabin
or a house fit for permanent residence, the
Navajos build "hogans" which consist of a
slight excavation in the earth, a rude unplastered and un-mortared stone wall about
six feet high covered with a brush roof
shingled with clay and containing but a
single room. They locate these 'hogans" at a
2' Of some similarity

usually found where the best grass grows.
Their horses and cattle may be twenty or
thirty miles away, while their crops may
be planted several miles in a different
direction. Id.
distance from water and from their farms,
as a rule. When the grass becomes scarce near
their hogans" they drive their herds further
up into the mountains or else to a great
distance and it may be months before they
return to their "hogans." In the meantime, a
white man has settled on their farms and
fenced in their spring. The Indians claim the
land and the right to the water and the white
settler relies on his occupation & settlement.
This, of course, breeds controversy."
MT See note 26, supra.
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Some of the testimony of the
elderly Navajos would place the
hogan sites nearer to water sources.
Their testimony, as well as other
evidence in the record, establishes
the transitory nature of the use of
their hogans and of their farming.
Farming was done on different sites

at different times. For example,
Mrs. Susie Jim Hatahley, a
daughter of Burnt House Woman,
* testified that Burnt House Woman
raised corn where the new bridge
crosses Montezuma Creek in the
SW 1/4 of the Montezuma Creek disputed section, but also that she
raised corn "down to the San Juan
River" (Tr. 332-33). Another witness, Little Wagon, reported Burnt
House Woman shared a field in the
Coreso mountain area with his
father (Tr. 202-03). This was probably prior to 1900 and south of the
San Juan River, as that witness testified he movedto the confluence of
Montezuma Creek and the San
Juan 67 years previously (1899)
after moving from the Coreso (Carissa?) mountain area (Tr. 196,
!

202). Mrs. Hatahley

also testified

her mother herded sheep from the
San Juan River towards Bluff, up
to Blanding and near Monticello
where they moved for the winter.
She added, "[a]t the time there was
no Navajos owning sheep close by. It

,is not like the present time where
there is a lot of people living close
together." (Tr. 328.) She described
Burnt House Woman's home at
Tocito Springs as a regular round
hogan made out of poles (Tr. 330).
In response to a question as to how
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long the hogan would stand, she
stated:

*

Well, it was this way. They would
dismantle those hogans and move it to
another place. They didn't just leave it

stand at one place and let it stand like
that. They would periodically dismantle

it ad
setting

houses

move it again. It didn't remain
there
".

like they do with the

Id.

The Director has quoted her further statement to the effect that in
those days the Navajos would simply bundle up everything they had,
place it on a horse, and move to another place (Tr. 331).
The transitory character of the
occupancy is also reflected in the

testimony of most of the other witnesses for the Tribe, including that
of Slim Todachiini, whose testiniony the Tribe relies upon as establishing that his family were in the,
area of the disputed Montezuma
Creek section prior to 1900.He testified that his parents raised melons,,
cantalope and corn on Montezuma
Creek and had some livestock which
grazed within a 3-mile radius from
Tocito Springs (Tr. 295-96). However, his testimony further indicates
that after the one summer after his
birth at "Edge of Red Cliffs" south
of the San Juan River (Tr. 310),
his family moved to another place
south of the river (Tr. 311). The
evidence is not clear when his family moved further north. Although
he said he saw Burnt House Woman
only once, he stated she had a farm
and home by the new bridge (Tr.
299), but when asked just where she
lived he stated "[S]he didn't live in
just one place" and described her
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herding her sheep in different places
and not staying in just one place
(Tr. 297).
Although the Tribe has contended, in effect, that the Tocito
Springs area was the permanent
base camp of Burnt House Woman

scribed his observations relating
from 1912. He stated that in the
winter the Navajos lived at permanent camps with some permanent
dwellings from which they did not
move (1029, 1054), but in the sum-

mer they would go where there was
and some others, the evidence does forage for their stock and had only
not support the conclusion that temporary hogans. Id. However,
either of the disputed sections was one of the Navajo witnesses stated
the primary site used by any of the they had the same kind of houses at
Navajos prior to 1900 or thereafter. winter camps as at summer camps
This has been explained in part by (Tr. 394).
With respect to specific occuthe Director reflecting upon the
Navaj os' testimony concerning their pancy of the McElmo Creek sec"homes" and that it might be con- tion, the Tribe has emphasized testisistent with their logic to have mony by Jim Harvey, Robert Lansmany areas considered as their ing, Jack Adiai Neez, Susie Lee and
John Rockwell, all older Navajo
1omes at the same time.
There is some testimony which witnesses. Analysis of their testimight be read as indicating that mony and the other witnesses, howthe area of. Tocito Springs may ever, at best shows transitory grazhave been a winter camp for Burnt ing use of the general area with use
House Woman (Tr. 298). However, of the water sources in the McElmo
most of the testimony including section. Nothing can be precisely
that of Burnt House Woman's de- pinpointed to show tangible occuscendants, and other evidence in the pancy of the disputed section prior
record tends to show that Navajos to 1900.
As to both sections the Director
wintered in other areas when they
were outside the reservation where has discussed some of the specific
there would be firewood and shelter, testimony of the Tribe's witnesses
and the immediate areas of the San in some detail. *Weneed only add
Juan River and Montezuma and further that many of the direct
M'lcElmoCreeks were primarily statements of the witnesses concernsummer use areas where some farm- ing the occupancy by a given Naving could be done when conditions ajo at the turn of the century were
were favorable in the creek bottom based solely upon, family, clan, or
lands and where water was avail- tribal tradition as most of the wit-,
able (e.g., Tr. 161, 215-16, 333, 369- nesses then alive were only small
71, 393-94, 433, 474-76, 661, 701, children in the early 1900's. Some
730, 871-72). One non-Indian wit- of them did not see the particular
ness for the Tribe, Ira Hatch, a Navajo discussed, but indicated he
long-time resident in the area, de- or she had lived in a stated area,
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prestunably because of what others
had told them. Other witnesses indicated they saw a given occupant
only once or twice. Details as to
when and where specific Navajos
lived in a stated area are sometimes
contradicting. The most specific
testimony establishes that the occupancy of any given definite area was
transitory. Much of the testimony
is simply cumulative and general to
the effect that Navajos lived north
of the San Juan River between the
Montezuma and McElmo Creeks
and that other people did not live
there. However, some of the specific testimony did indicate the
presence of non-Navajos.

See, e.g.,

that of Ben Whitehorse which
showed in 1920's that a white man
in the area grazed his herds upon
the Montezuma Creek section as
well as the Indians (Tr. 375-78),
and see e.g., that of other witnesses
thatI Utes came through the area
(Tr. 400-01, 405, 548, 583, 733, 772).

Among the elderly non-Indian
residents of the area who testified,
there were some conflicts as to the

extent and exclusiveness of the
Navajo occupancy in the area. Ira
Hatch, a trader with the Navajos,
testified for the Tribe that the
Navajos were the only Tribe occupying the area between the Montezuma and McElmo Creeks north of
the San Juan River and south of
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That some of the area was used by
non-Indian stoclnnen from Utah
and from Colorado was indicated
by Charles Redd (Tr. 2006-23).
Other witnesses for the State indicated there were only a few Navajos
in the area, mostly along the San
Juan River, but they believed the
Navajos probably did not occupy
the disputed sections in 1900 or for
some time thereafter, e.g., Albert
R. Lyman (Tr. 1805); Eleanor
Ismay (Tr. 1826-30); Johm Ray
Hunt, Jr. (Tr. 1861); J. Monroe
Redd, Jr. (Tr. 1942-43, 1957). The
Tribe discounts the testimony of
these and other witnesses for the
State contending they had insufficient opportunity to observe the
Navajos in the area.
As with the Navajo witnesses, it
is apparent that some of the testimony and opinions of these witnesses to the effect that the Navajos
were not the significant group in the
area at the turn of the century was
based. upon their own family and
cultural group tradition, history,
and stories pertaining to the area,
as well as their own observations
personally. Some, such as Mrs.

Ismay, of the Ismay Trading Post
who was raised near the McElmo
section as a child and has lived
nearby all her life, since the 1920's

trading primarily with Utes until
more recently with the Navajos, had

Hatch Trading Post (Tr. 1034). good opportunities to observe the
This is denied by the State's witnesses generally. Hatch estimated
the total group farms at Montezuma
Creek in 1912 or later to be no more
than 50 to 100 acres (Tr. 1043).

area, especially the McElmo area.
Her comments to the effect that
Utes were a more predominant
presence in that area than the
Navajos in her childhood are per-
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tween the non-Indians and the Navajos (see, e.g., Tr. 772). Except for
the incident at Mitchell's ranch (see.
note 8), there is no evidence of a
non-Indian killing a Navajo in
having fixed abodes is somewhat
Utah, whereas there is evidence of
generous in view of the evidence Navajos killing a few non-Indians
which shows there was little perma- (see notes 8, 9, also Nav. Exs, 178,
nence to the Navajos' occupancy of 180, 187). The United States enany site at the turn of the century gaged in several small military opand one Navajo could have many erations in the area' when comdifferent sites for his'winter and plaints were made by the citizens of
summer camps, and would move as the area that Navajos or Utes or
needed with his flocks of sheep.
Paiutes were committing depredaWith respect to a contention that tions. These cannot be likened to the
the Tribe or individual Indians,
Ma-Gee-Seesituation nor were any
abandoned the sections, the Tribe of the incidents shown as relating to
has implied the Navajo occupancy the disputed sections.
in the area was thwarted at times
Aside from' the United States
by wrong deeds of the non-Indians Government's conducted military
in the area, attempting to bring this operations in the area, the strongest
case within the ambit of Ma-Gee- suggestion of, any possible actual
See v. Jo07i;son, 30 L.D. 125 (1900), force being used prior to 1900 is a
where a non-Indian homesteader by statement by Albert Lyman that the
gun point, followed by the arrest cowpunchers for the large cattle
of the Indian, dispossessed an companies from Texas and elseIndian from his substantial im- where who operated in San Juan.
provements of a. farm house, barn, County, Utah, in the 1870's might
garden, etc. The Indian immedi- have fought the Indians, but he
ately filed an allotment application stated the settlers in Bluff and
and contested the homestead. There Blanding who came into the area,
is simply no evidence in this case after 1880 would not have done so
comparable to that. The evidence (Deposition 40). He did say, howdoes not persuasively establish. that ever, that he and other cattlemen
any Navajo occupying either of the would have been disturbed to see the
disputed sections was dispossessed Navajo sheep north of the river befrom a hogan or farm lands by cause of the lack of forage (Dep.threats of physical harm.
18). lIe also indicated that the
Prior to 1900, the documentary Navajos understood they were to:
history we have discussed and some stay on the south side of the San
testimony of the witnesses suggest Juan River, as he saw a man tell a,
more conflict between the Utes and Navajo with her sheep on the north
Paiutes and the Navajos than be- side. tonaij ,"' meaning to'go to the
509-212-7S
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other side, and the Navajo would
move her sheep back across the river
(Dep. 14). It is evident that the
non-Indians living in the area considered the area north of the San
Juan River as public land which
they were entitled to graze, while at
that time they believed the Navajos
were entitled to use only their own
lands in the reservation south of the
river for grazing, which the nonIndians could not use.
As to post-1900events there is an
indication that one non-Indian, a
Jack Majors, in the 1920's or 1930's
may have threatened the Navajos
and they were fearful of him, although nothing supports some of
the Navajos' exaggerated statements
concerning him (e.g., Tr. 604). By
the 1920's as has been indicated, the.
pressures for use of the federal
range had increased by an influx of
settlers in the area to the north, expansion of existing cattle operations
by non-Indians, and the increase of
the Navaj os and their flocks of sheep
in the area. These pressures led to
the expansion of the reservation in
1933 and may have been the focus
of some troubles among the confliting land users. There is some indication that in 1931 or 1932, four
Navajo hogans may have been destroyed and poles used by homesteaders north of the area, and some
Ind;an horses killed (Nav. Ex. 616),
wvhich had caused bitter

feelinp-s
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of violence appear to be exaggerated
and to stem from the incidents resulting in the Supreme Court decision in Hatahley v. United States,
supra (note 7), which occurred well
after the passage of the Taylor
Grazing Act in 1934, on lands ouitside the 1933extension. The actions
in killing Navajo horses for trespassing were taken by employees of
the United States Grazing Office
(now Bureau of Land Management), in enforcing that Act.
As to tribal abandonment of an
area so that grants to third parties
take effect without any encumbrance
of Indian occupancy, see Gonoales
y. French,

164 U.S. 338 (1896);

Williams v. Chicago, 242 U.S. 434

(1917); Shore v. Shell Petroleum
Corp., 60 F.2d 1 (10th Cir. 1932),

cert. den., 287 U.S. 656.
Standing of Navajo 7Tribeto Con-

test orProtest Issuanceof Patent
to the State
With this factual background. we
come to a resolution of the legal issues raised in this case. First, we
consider the Director's holding that
the Tribe is not the proper party in
interest to protest the State's application for the confirmatory patent,
and that the Tribe lacks standing
because the same occupancy rights

in individual Indians which would
be sufficient to preclude the vesting

of the State's title would, in effect,i
between the Indians and non- bar the land from operation of the
Ineians, but nothing to show any Act of March 1, 1933, adding "vaimprovements on the disputed see- cant, unreserved, and nidisposed of
tions were destroyed. Other indica- public lands" to the reservation, and
tions by Navajo witnesses of threats section 1 (d) of the Act of Septem-
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ber 2, 19a58,which excepted "valid
existing rights" from the declaration of title in trust for the Tribe.
The Director stated the Tribe can-

a hearing on the Tribe's protest, the.
rules 'of practice of this Department
provided for private contest proceedings where "any person claimed
not claim title to these school see- title to or an interest in land adtions for itself by alleging the indi- verse to any other person claiming
vidual Indian occupancy to defeat title to or an interest in such land,"
the State's title and ignore the effect or if the elements of a contest were
of that occupancy on its own claim. not present, any objection-raised to.
It is unnecessary to discuss the proposed action by the Bureau of
contentions of the Tribe and the Land Management would be deemed
State on this question to any extent. a protest and such action would be
We have previously indicated that taken as deemed appropriate in the'
in this appeal the Tribe has taken circumstances, 43 CFIR 1852.1-1 and
an additional position that there 1-2 (1965). The same rules, renumwere tribal. rights created by the bered, prevail today, 43 CFR 4.450-.
Utah Enabling Act and tribal oc- 1 and 2..The Tribe and the State are
cupancy which precluded. the grant considered "persons" within' the
to the State. This position elimi- meaning of these rules. Cf. 43 CFR
nates its complete reliance on any 1.3 & 2; Sims v. United States, 359
J.S. 108, 112 (1959).
rights of individual Indians via the
In remanding this case for a heardoctrine of Cramer v. UnitedStates,
ing, the Solicitor deemed a full
supra.
In . any, event, if the Director hearing on the facts to be approprimeant the lack of standing in the ate. Full consideration of the appeal
Tribe to be a jurisdictional defect from the Director's decision is also
bywhich this Departmentcouldnot appropriate. It is a fact that the disentertain its protest, his decision is puted sections are now within the
in error to that extent. We distin: exterior boundaries of the Tribe's'
guish between the right of the Tribe reservation. It is also a fact that subto have its protest heard and fully stantial mineral values in the disconsidered in this Department and puted sections are involved, as well
any rling on the merits of its pro- as any other incidental values for
test insofar as it asserts title never the land, which the Tribe hasa
passed to the State. As we have in- claim to if the State's claim of title
dicated, by the Act of June 21, 1934, is not sustained.28
Therefore, despite any assertions
43U.S.C.
871a (1970), the Secrethat
the 'Tribe ihay not have the:
tary of the Interior has a duty to
ascertain when title to the num, By the Act of November 20, 1963, 77
bered school sections vested in the Stat. 337,: Congress approved a compromise
and settlement agreement pertaining to the
Stateand any prior conditions, lim- oil and
gas rights in these two sections p'enditations, easements, or rights, if any. ing a determination of tbe disputed title'
claims between the Tribe
the State, which
In 1965.when the Solicitor ordered the Act otherwise did notandpurport
'to affect.
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best claim to the land because of test within the rules of practice of
possible superior claims by individ- this Department, the Navajo Tribe
ual Indians, it has a substantial has been given standing within the
interest in asserting in its own right Department to challenge the issuor in behalf of its members (but of. ance of the confirmatory'patent to
Sioux Tribe of Idians v. United the State for school sections within
-.' tates 89 Ct. Cl. 31 (1939.)) a claim the exterior boundaries of the reser-to the land and a challenge to the vation in its own right and for its
iState's
right to the confirmatory members regardless of any possible
patent. This is not comparable to conflicting claims by its members or
cases involving standing in court
Because no claims were asserted
p'roceedings where actual injury to
an organization or other legal entity by any individual Indians in their
Cannotbe shown. Cf. Sierra Club v. own behalf as superior to the State
and the Tribe following publication
korton, 405 U.S. 727 (1972).
Furthermore, it has long been of the State's application for patrecognized that whether or not in ent, it would appear there are no
a, particular case the United States such claimants now entitled to chalhas the technical status of a guar- lenge issuance of the patent to the
dian or a fiduciary toward an In- State nor does the evidence reveal
dian tribe, it does have a special re- any. We, therefore, raise only a
lationship toward such tribe greater quaere as to whether the dictum in
thian that of a nonparticipating by- the' Director's decision was correct
Aander, a sovereign toward its or- in concluding that individual Navdiary citizens, or a landowner ajo Indians might have standing
toward his tenant. oneida Tribe v. to protest the State's' application
Jted; States, 165 Ct. Cl. 487 based upon their own occupancy
(96'4), cert. den. 379 U.S. 946, ited. 'claims, but it is premature to decide
ia Navajo Tribe of Indians v. this theoretical issu ed

others.29:

United States,

176 Ct. CL. 502, 364

2d 320, 322 (1966). As this proceding raises the issue of title .to
IThndswithin 'the exterior boundaries
of the-Navajo reservation, in; addi&ionto the duty required under the
Act of June 21, 19.34,regarding the
State's confirmatory patent, this
Department has a further duty in
view of its special relationship to

Indians to assure that the Tribe's
claim is fully heard and considered.
Thlerefore, whether this proceeding
isdeemed a privatecontest or a pro-

- But compare the Act of March 2, 1901,
43 5U.S.C. § 868 (1970).
' 0We note. that support for; =the position
that individual Navajos who were not
descendants of Navajos bound by the 1868
Treaty and who may have occupied that area
may still have aboriginal occupancy rights,
as suggested in United States v. Hosteen
'Tse-Kesi,:supra. note' 7, is now questionable
in view of the subsequent.decisions in Healing
v. Jones, spra, and United States v. Kabinto,
supra Any :rights of individual Indians in
the area as superior to the Tribe,; aside from
allotted lands, Is also questionable in view of
the recent er ciami order of the Supreme
Court in United States v. Jim, Utah v. Jim,
409 U.S. 80 (1972), by which the Court rules
that the 1933 Aneth extension Act' did not
create constitutionally . protected: property
rights in the- indiv~idual Indians, but, gave
rights to the Tribe, and that a subsequent

- NAVAJO TRIBE

OF INDIANS V. STATE -OF [UTAEI
June 29, 1973

503

The Director's decision is modi- the Indians openly asserting domin;
fied by striking the ruling concern- ion over the area encompassing the
ing the standing issue as a ground disputed sections to the exclusion
for dismissal of the Tribe's com- of others, the facts in this case
plaint or protest against the State's would not support this theoretical
patent application, and by modify- situation. He specifically found:
ing the findings and conclusions to
(1) the, individual occupancy on thesE
conform with our ruling on this sections did not begin until, after May 1,
issue.

GeneralFindings As to Individutal
and TrhibatNavajo Occupancy

1900;
(2) the area of occupancy judged with
respect to the mode of life of the Navajo
was vague and indeterminate; and
(3) the Navajo occupancy was not es
elusive nor was dominion asserted.

In addition to his ruling on the
As to tribal occupancy he cited
Tribe's standing, which may well
the
standard discussed in United
have simply been a further ruling
States
v. Santa Fe R.R., spra, reon the merits of the case rather than
garding
tribal aboriginal occuon the right to appear before the
pancy,
as
to definable territory ocDepartment, the Director made
cupied
exclusively
by the tribe (as
findings and conclusions on the
distinguished
from
land wandered
merits of the Tribe's protest. In conover
by
many
tribes),
and concluded
sidering standards set forth in court
that
there
was
not
sufficient
tribal
decisions,he specifically found there
occupancy
here,
that
at
most
prior
was not occupancy of the disputed
to
the
1920's
the
land
was
only a
sections by Navajos, both in terms
of individual Navajos and in terms
* * * no-man's-land used and shared
of Navajo tribal occupancy, suf- by white stockmen and traders, a few
ficient to establish possession and bands of renegade Ultes fleeing from the
confinement of their Colorado reservato preclude the State's grant.
tions and some Navajo families seeking
As to the individual occupancy, pasturage for their livestock.
the Director hypothesized that even
We believe these findings are
assuming an extension of the
correct.
Cramnerruling in the light of the
In considering the Tribe's conten-i
mode of life of the Navaj os with
tions, it must be kept in mind that
there was no withdrawal of the; im
Act In 1968, 82 Stat. 121, could broaden the
class of beneficiaries under the 1933 Act as
mediate area embracing these secJ
to distribution of benefits from mineral royaltions for the benefit of the Navajos
ties. The Court noted that the legislative
history- of the 1968 Act, specifically, S. REP.
in 1900. The 1905 executive orders
NO. 710, 90th Cong., 1st Sess. 2 (1967), readded a small area north of the San
ported a difficulty in determining Navajo resi-

,dents in the Aneth extension, beneficiaries to
the fund created by the 1933 Act, since "many
Navajo families do not live permanently
within the lands set aside in 1933 but moved
back and forth between this area and other
locations."

Juan River in Utah near the -disputed sections, but it was not until
the lands were withdrawn in 1932
in aid of the legislation which be-
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encompassing the disputed sections
was set aside for the Navajos and
other Indians. This' was nearly a
third of a century after the time the
State's title presumably vested.
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The Tribe amalgamates statements in the court cases regarding
individual occupancy rights and
'tribal aboriginal rights into an additional protected tribal occupancy
right which it contends flows from.
the" Utah 'Enabling Act and court

Effect of I'ndianOe0cc y an.Znd
the cases pertaing

Utawna bling!4 ct'5

''

Likewise, neither then, nor thereafter, were there any applications
filed under the Indian Homestead
Act, the General Allotment Act, or
any other statute by which property
rights could be acquired from the
United States. Therefore aside
from the 1933 and 1958 statutes,
which were long after the determinative 1900 date, the only statute
upon which the Tribe makes any
claim of right under as of 1900 is

to occupancy rights
of Alaska Natves; The am'algama.

tion of undifferentiated concepts
and principles, from cases with different factual circumstances are
fused together under the broad
policy of the United States to protect occupancy rights of Indians
and a broad rule of statutory construction to construe legislation liberally in favor of the Indians.

a.Statutory Construction
Principles

The Tribe's contentions in this
the disclaimer provision in the Utah
Enabling Act as to lands "owned or appeal relate primarily to the effect
held ..by. any Indian or Indian of the Utah Enabling Act. It contribes." The basic thrust of its sup- tends, in effect, that the words
plemfental and reply briefs in this 'downed or held by any Indian or
appeal relies upon this provision Indian tribes" and "otherwise disas divesting the State of any right posed of" must be construed liberto these sections because of Navajo ally to benefit Indians. It is unoccupancy of the land. In addition questioned that courts have often
to this statute, the Tribe primarily recognized 'a, statutory rule' of conrelies upon a general policy to pro- struction .to favor Indians in case
tect occupancy rights of Indians. of doubt as to the meaning of words
It contends that this policy must be in treaties or legislation in their
recognized here and related to the behalf. Squire v. Capoen'an, 351
type of lifestyle, the habits, modes U.S. 1 (1956); and see cases cited in
and customs of the Navajos as dis- Assiniboi'ne& Sioux Tribesv. Nordtingished from Indians in other wick,. 378 F.2d 426 (9th Cir. 1967),
parts of the country, such as those cert. den. 389 U.S. 1046. However,
in Cramner and Schumacher, and the weight due to a rule of statutory.
should. also be' distinguished from construction' is but' one input into
standards applicable, to occupancy the interpretational equation. The
rule' of statutory construction in'
and settlements by white men.

441]:

NAVAJO

TRIBE OF INDILANS V. STATE
June 29, 1973

OF UTAH

505

favor of Indians is not sufficient to all the circumstances leading to the
entitle the Indians here to disposi- passage of the Act to interpret the'
tive deference. As. Assiniboine & Act. United States v. Creek Nation,
Sioux Tribes shows, the rule is not 295 U.S. 103, 108 (1935).
inflexible and must give way to
The Utah Enabling Act was not
other rules' of construction where simply an Act pertaining to Inwarranted by the circumstances of dians, but was an Act to permit a
the case.
United States v Firstr ationa territory to become a state, to provide the conditions whereby the
Bank, 234 U.S. 245, 259, 262 (1914),
would limit the rule of statutory people of the territory could esconstruction in favor of Indians tablish their own government which
only to treaties or legislation:where would be transferred from the fedthe consent of the Indians is in- eral territorial control to the new
volved, emphasizing that where leg- state, and other matters, which inislation contemplated the rights of cluded the grant of school lands to.
others and intended to enlarge the the new state. As court decisions reright to acquire as well as to part garding Indians must be understood
with lands held in trust for the, In- with respect to the time they are
dians, the Court would not supply made and the overall circumstances
words which Congress omitted '6ut involved (see FEDERAL INDIAN
of any consideration of public pol- LAW, supra, at 23), so must the
icy or desire to promote justice, if effect of the Utah Enabling Act.
such would be the effect in dealing Grants to states for schools have
with dependent people." 'Even been construed to carry out the inwhere consent of Indians is' at issue, tent of Congress. While recognizing
the Supreme Court in discussing the generous policy of the Governthe rule has suggested it meant no ment with espect to such grants,
more than that a treaty with In- the Congressional intent as to
dians would be construed in accord- whether the grant is to take effect
ance with the. tenor and intent of the must be ascertained by the condition
parties to the treaty, stopping short of the country when the acts were
of -"varying its terms to meet alleged passed, as well as the purpose deinjustices," leaving matters of such clared on their face, and all parts of
"generosity" to Congress. North- the acts should be read together.
westermBands of ShoshoneIndians Johanson v. Washington, 190 U.S.
v. United States, 324 U.S. 335, 353 179 (1903). School grants, in par(1945)'. As to whether a jurisdic- ticular that of Utah, have also been
tional act to entertain claims interpreted by the Supreme Court
of a specific tribe included lands in relation to other laws and maniwhich had been ceded by the In- fested public policy at the time to
dians and sold and patented to set- determine the extent of the grant.
tlers, the Court considered earlier United States v. Sweet, 245 U.S.
legislation, administrative acts, and 563 (1918). Cf. Mobile O.RlR. v.

.
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dicating that legislative. contracts
should:be read in light of the public
policy entertained at the time they
were made rather than at a later
period when different ideas and
theories may prevail. They have
also been construed with respect to
facts pertaining to an Indian tribe's
aboriginal occupancy rights, the
creation of a reservation, and. cession of Indian rights, in cases to be
discussed, nfria.
In short, the interpretation of
what lands were deemed to be
"owned or held by any Indian or
Indian tribes" or "otherwise disposed of" in the Utah Enabling Ac't,
cannot rest alone upon one aspect
of the Government's policy toward
Indians or upon one rule of statutory construction, but the true legislative intent must be ascertained as
of that time in accordance with the
usual meaning of the words, the
overall purpose of the Act, and, as
we have indicated previously, the
overall historical milieu out of
which it arose, including the public
policy of the time, as well as any
court interpretations of comparable
provisions, in other statutes. This is
especially necessary in this case
as the Tribe's position sets forth a
novel and unprecedented extension
of concepts of protection of Indian
occupancy in relation to a grant to
a third party of land then outside
the officialboundaries of a reservation for a tribe.

[80 I.D.

b. Analysis of Sections 3 and 6 of

the Utah Enabling Act
In construingthe Utah.Enabling
Act, we first' consider the language
of the school grant excepting lands
subject to it and the disclaimer provision together to understand the
entire Congressional intent. The
isclaimer provision in section 3
reads:
a * the people inhabiting said proposed State do agree and declare that
they forever disclaim all right and title
to the unappropriated public lands lying

within the boundaries thereof; and to
all lands lying within said limits owned
or held by any Indian or Indian tribes;

and that until the title thereto shall have
been extinguished by the United States,
the. same shall be and remain subject
to the disposition of the United States,

and said Indian' lands shall remain
under the absolute jurisdiction and control

of the

Congress of the

United

States; * * * that no taxes shall be imposed by the State on lands, or property
therein belonging to or which may hereafter be purchased by the United States

or reserved for its use; but nothing
herein * * * shall preclude the said
State from taxing, as other lands are
taxed,.any lands owned or.held by any
Indian who: has severed his tribal relations and has obtained from the United
States or from a person a title thereto
by patent or 'other grant,: save and except such lands as have been or may be

granted to any Indian or Indians under
any Act of Congress containing a provi-

sion exempting the lands thus granted
from taxation; but said ordinance shall
provide that all such lands shall be
exempt from taxation by said State so
long and to such extent as such Act
of Congress may prescribe.,:(28 Stat. 108.)
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The school land grant in section 6 so that its Meaning must be deterprovides:
mined by the context in which it is
That upon the admission of said State

*used. See cases under "held" in 19

into the Union, sections numbered two,
sixteen, thirty-two and thirty-six in
every township of said proposed State,
and where such sections or any parts
thereof have been sold or otherwise disposed of by or under the authority of any
Act of Congress other lands equivalent
thereto, in legal subdivisions of not less
than one quarter section and as contiguous as may be to the section in lieu of
which theI same is taken, are hereby
granted to said State for the support of
common schools, such indemnity lands
to be selected within said State in such
manner as the legislature may provide,
with the approval of the Secretary of the

WORDS AND PHRASES (1970).

Interior: Provided, That the second,sixteenth, thirty-second, and thirty-sixth
sections embraced in permanent reservations- for national purposes: shall not, at
any time, be subject to thefgrants nor to
the indemnity provisions of this Act,
nor shall any lands embraced in Indian,
military, or other reservations of any
character be subject to the grants or to
the indemnity provisions of tis Act until
the reservation shall have been extinguished and such lands be: restored to
and become a part of: the public domain.
(28 Stat.

109.)

- As to the phrase in the disclaimer
provision in section 3 of "owned or
held by any Indian or Indian
tribes," and the words "otherwise
disposed of" in the grant in section
6, it .is apparent that there is no
fixed meaning to these words outside of the context of the Act and
all, the aids in interpreting the Act.
For example, the word "held". in
statutes relating to land often means
that land, is "owned" but does not
ordinarily mean any. particular
user. However,.it has no established
primary or legal technical meaning

See also eases under "otherwise" and

("owned" in 30 WORDS AND
PHRASES (1970).
Section 3 refers to the extinguishment of "title" to lands "owned or
held by any Indian or Indian
Tribes" while the proviso in section
6 refers to the extinguishment of an
Indian reservation. The use of the
word "title" following the words
"owned or held" in the disclaimer
provision strongly indicates that
Congress had in mind.a recognized
right in existence at that time or, at
the least as to individual Indians,
an inchoate right perfectable under
existing legislation. If lands had
been allotted or otherwise granted
to an individual Indian they would
fall within the category of "sold or
otherwise.disposed of" within the
excepting language in section 6 and
would no longer be public land. Note
that in section 3 the phrase "owned
or held by any Indian" is repeated
as to the State's right to tax the
lands of an Indian who has obtained
a title to land from the United
States or some person "by patent or
other grant." This supports an ununderstanding that Congress envisaged the acquisition of title by
individual Indians under the laws
then permitting individual Indians
to acqire title to lands both inside
and outside reservation boundaries.
,'We note that the legislative reports con. the disclaimer provision
refer to the lands "owned or held
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treaty or statutory reservations. See
"such Indian reservation." II.R. FEDERAL INDIAN LAW, suREP. NO. 162, 53rd Con., 1st Sess. pra, at 613-22; see also Hecling v.
17 (83); -S. REP. NO. 414, 53rd Jones, spra. 'The use of the word
ICong., 2nd Sess. 18 (1894). This in- "held" by an Indian tribe, theredicates that the primary concern of fore, would; include areas which
Congress was in, requiring the State had been withdrawn for a Tribe but
to; relinquish any proprietary in- not then considered as falling
terest in those lands which had been within the meaning of being
set aside !as Indian reservations re- "owned" by the Tribe under federal
gardless of whether the lands were law, although they would be conowned or held by a tribe or had then sidered as in a reservation and
,been allotted to an individual In- "otherwise disposed of" under seedian. Cf. Alonzo v. United States, tion 6 of the Act.'
The only other meaning to "held"
249 F.2d 189 (10th Cir. 1957), cert.
which
(1958),
940
355
U.S.
denied,
by an Indian tribe in the context of
discussed the legislative history of the Enabling Act is if a tribe's aba similar disclaimer made by the original occupancy rights had not
State of New Mexico, indicating been extinguished by Congress the
that Congress required the disclaim- tribe's occupancy might be deemed
er so as to precludeRany possible a holding under its aboriginal
challenge by the State of "titles" ac- "title" 'as determined under the
quired by Indians through grants tests for; tribal aboriginal occumade by the Governments of Spain pancy.But see,NorthwesternBands
or Mexico.
of Soshone Indians v. United
As to the meaning of the word States, supra, at 324 U.S. 346,
"held" in relation to Indian tribes, where the Court indicated that
the historical perspective is neces- the United States had treated unsary., At the risk of oversinplifica- ceded or unrelinquished Shoshone
tion it must sufficeto say that gen- territory in Utah and adjoining
erally the status of lands within 'states as a part of the public domain
withdrawals for the benefit of Indi- in administering the territory as
ans was uncertain in 1894. Thus, though no Indian land titles were
whether a tribe was deemed to involved, and expressly referred to
"own" lands within a treaty or the Utah school land grant, 28 Stat.
statutory reservation depended 109, as such a manifestation. In
upon the specific language used view of the facts of this case, it is
therein. This later led to express 'unnecessary to decide whether unstatutory language such as that in extinguished and unrecognized abthe 1958 Act pertaining to the Na- 'original occupancy could come
*'vajo tribe. The status as to execu- within the meaning of the Act. It is
tive order withdrawals 'was even 'clear, however, that the reference in'
less certain, but they were not con- both sections 3 and 6 to extinguishsidered then as the equivalent of ing "title" or the "reservation" inby.any. Indian ,or ,Incdian tribes" as
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dicates' that Congress was not recognizing' any, tribal occupancy
rights to land which it had already
extinguished by treaty, or statute or
which. was not then withdrawn as a
reservation for Indians and showed
a possibility, in accordance with the
overall policy of the time, that existing reservations might be reduced or opened fort disposal as
public lands. We see nothing in the
Utali Enabling Act and in the historical milieu then and in 1900
which indicates that Congress intended to- hold in abeyance' the
State's grant to school lands within
an area, where any aboriginal title
had been extinguished, where a proportionately few members of a tribe
were outside the established reservation boundaries for the tribe and
using an even wider undefined area
for grazing purposes and certain
other limited -purposes in a transitory fashion together with Indians from other tribes and with nonIndians also in the area, which is
the situation in this case.

supported by a consideration of-the
cases upon which the Tribe relies

for its interpretation and othernatters essential in ascertaining the
true legislative intent. See
-7nited

States v. Jackson, 280 U.S. 183, 193

(1930).

-

c. Analysisof Judicial Precednt&s
One of the most important cases
upon which the Tribe relies to establish that protected Indian ' occupancy may bring the' lands within
the status of lands "otherwise disthe termsof' the
posed of" iunder
school grant in section 6 of the Utah
Enabling Act, 28 Stat. 109, is

United States v. Cramner spra,

which held that the possession of a
,tract of land by individual Indians
falls within the clause of the grant
to a railroad excepting from its op-'
- eration lands "reserved * ** or' otherwise disposed of." 261 U.S. 29,'
230. The Tribe also contends' that
the Court's reference in Cramer at'
228 to the specific 2nd provision in
the disclaimer provision in section 3
- It appearsthat the disclaimerwas of Utah's Enabling Act, 28 Stat.
of lands which would fall within the 108, which includes Indian tribes as,
meaning of lands "otherwise dis- well as individual Indians, indicates
posed of," or were within a reser- that tribal rights' were recognized
vation as provided in section 6, and by Cramer as well as individual
that the two provisions are in parn rights. The State responds that te
materla insofar as determining rights recognized in Cramer were
what lands comewithin the grant to aboriginal occupancy rights. The'
the State or were excepted from the
Tribe contends that they were not.
grant. Therefore, it is essential to
determine whether lands would be The quotationfrom Kabinto spra,
considered' as 'excepted from the regarding Cramer, suggests they
grant because they were "otherwise were. In any event, the significant
disposed of" to ascertain the effect fact is that the Indians in Cramer
of the disclaimer. This conclusion is had no reservation where they could
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be protected from intrusions of non-,
Indians. Although a reservation for
the Indian tribe had been proposed
to Congress, it was rejected and apparently no governmental action
was taken to provide for the Indians. The Court equated the individ'Lal rights with tribal. aboriginal
rights :.by-indicating that the policy
of protecting "original nomadic tribal occupancy" should apply also
to individual. Indian occupalncy.em-.
phasizing "such occupancy being of
a fixed character lends support to
another well, understood policy,
namuely,that of inducing the Indian
to forsake his wandering habits and
adopt.those of civilized life." (Id.
at 227.) The Court also distinguished the facts from the. case of Buttr
v. Northern Paciec R., 119 U.S.
55 (1886), which held the fee was

granted to the railroad subject to
the right of occupancy of Indians
and the right of the company nmediately attached free from Indian title when the United States
thereafter extinguished the Indian
title.: It indicated that the possession of the Indians in Cramer,
however, "was within the policy and
with .the implied consent of the
_Government. That possession was

definite and substantial in character
and open to observation when the
railroad grant was made * :*" (Id.
at 230.) The Court specifically re-'

fused to extend the right of theIDdians to, the entire subdivision but
limited it, saying:
Here the claim for the Indians is based
upon occupancy alone, and the extent
'of it, is clearly fixed by the inclosure,
cultivation and improvements. The eyi-

OF THE

INTERIOR

1[0 I.D.

dence does not disclose any act of
dominion on their part.over, or any claim.
or assertion of right to, any lands beyond the limits. of their actual possessions as thus defined. Under the circumstances, their rights are confined to the
limits of actual occupancy and cannot be
extended constructively to other lands
never- possessed or. claimed, simply: because they, form part of the same legal

subdivisions(Id. at 25.)
i This is in accordance with the general
rulethat possession alone, without, title
or color of title confers no right beyond
the limits of actual possession. : 8 *
(Id. at 286.)

As precedent for any understanding of the phrase "owned or held by
any Indian or Indian tribe" in the
Utah Enabling Act, -the Cramer
case wuld appear to restrict the
meaning of "held" to .occupancy
limited by tangible acts of possession defined by enclosures, cultiva-

tion or improvements.
Although the Navajo tribe had an
established reservation, whereas the
Indians in Cramer did not, the
Tribe:contends that the standard of
occupancy pertaining to the Navajos should be'different from. Cramer
because of the diffeent life style!of
the Indians and now because the
Tribe is asserting tribal rather than
individual -rights.The' Tribe relies, ,upon cases regarding Alaska natives to support
its contention that there is- an, additional tribal occupancy right
recognized under federal law in addition to the original aboriginal
tribal right. Most of the Alaska
cases involve interpretations of section 8 of the Alaska Organic Act of
May 17, 1884,,23 Stat. 26, pertaining
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That the Indians or other persons in
said district shall not be disturbed in
the possession of any lands actually in
their use or occupation or now claimed
by them but the terms under which such
persons may acquire title to such lands
is reserved for further' legislation by
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out that. n
tMillerthe
cou expressly
distinguished. bieen aiy' -tribal
type of occupancy and individual
rights and recognized only individual rights under, the 1884 Act. It
also contends that the Miller ruling
as to the extinguishint. of abogi
nal rights has been discredited and
overruled by the Supreme Cou rt in

And, in addition, some of the cases Tee-Hit-Ton Indians' v. United
interpret the disclaimer i section 4 States, 348 U.S. 272 (1955), and
of the-: Alaska Statehood Act of lynes v. Gimes Paokin Co., 337
July7, 1958; 72 Stat.i339, 48-U.S.C.

Ch. 2 note (1970), which- provides

in part:
*
.said :State and its'people do agree
And declare that, thoy forever disclaim all
right and title to any lands or other property not granted or confirmed to the State
or its political subdivisions by or under

the authority of this Act, the right or title
to which is held- by the United States or
is, subject to ?disposition by the United
States, and to any lands or -other property (including fishing rights)., the right
or title to whichmay be held by.any
Indians, Eskimos, or Aleuts (hereinafter
called natives) r isheld by the United
States in trust for- said natives. * * *

U.S. .86, 106 (1949). The State shg-

gests that the 1884 Act and subse-

quet

legislation pertaining to

Alaska merely preserved the right
of nondisturbance of the occupancy
of the Indialls neither granting nor
taking away anything they might
otherwise have pending future legis-

lation., Id.; Organized Village of

v Egccn, 369 U.S. 60 (1962)
In response, the Tribe agrees that
the 1884 Act pertaining to Alaska
preserved' the status, quo 'as to
occupancy rights uintil further Congressional or judicial action was
The Tribe relies, especially upon taken, although it was not intended
Miller v. United- States, 159 F.2d as a grant of permanent rights. Tee997' (9th Cir. 1947),. as recognizing

Indian rights of occupancy 'by virtue. of section ,.8 off the Act of

take

Hit-Ton Indiab, supira,'at 278. It

contends that the Utah Enabling
Act also preserved the status quo bk
May 17, 1884, quoted above, al- withholding from Utah any lands
though it rules that aboriginal occupied by Indians or Indian
rights of natives of Alaska had been tribes, and that Congress relinextinguished by the 1867 purchase quished its bendflcial title to the
treaty between the United States Tribe by the Act ofMr
1, 1933,
I
and Russia. It contends that simi- by extending the reservation bonlarly the Utah Enabling Act meant daries' to include the area. It con-,
to protect the Indiah occupation of tends that the ruligs in, the :Suthe public, domain and preiye'nted preme Court cases cited above ind'ipassage of title toiany lands subject cating thatthere were no compento such occupancy.The State points sable rights in the Alak naives
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created by such legislation are irrelevant to the question of the protection of their occupancy rights with
regard to third persons.

n OrganizedVillage of Kake v.

EDgan,
supra, the Court 'discussedthe
legislative history of the disclaimer
]provisionin section 4 of the Alaska
Statehood Act quoted above and
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as United States v. Alaska,'197F.
Supp. 834 (D. Alaska 1961).
Another case decided after the
Alaska Statehood Act relied on by
the Tribe, Alaska v. Udall, 420 F.2d
938 (9th Cir. 1969), did not cite or
rely on the disclaimer provision in
section 4 of the Act or the discussion

in Organized Village of Kaee re-

garding the operation of the State
grant under that provision, instead,
[I]t was understood that the disclaimer
provision left the State free to choose it considered the language in :the,
Indian "property" if it desired, but that grant of lands to be selected by the
such a taking would leave unimpaired
State. The State of Alaska sought
the Indians'.right to sue the United States summary judgment to compel the
for any compensation that might later be,
Secretary of the Interior to issue it a
established to be due.
patent to lands which a native vil369 U.S. 65-66. It also found that lage claimed asserting present and
the provision, was suggested by the aboriginal use 'and occupancy. The
Interior Department so that Alaska ,court found there were genuine is"be dealt with as had other States."
sues of material fact to be decided
'(Id. at. 68.) Although it indicated and refused to then rule as a matter
that thp disclaimer of right and title of law "that under no circumstances
by the State was a "disclaimer of could Indian trapping, hunting and
proprietary rather.. than govern- camping" constitute a condition
mental interest," it was the best way which would deprive the selected
,to ensure that statehood would lands of being "vacant, unapproprineither extinguish nor establish ated and unreserved land" as reclaims, by Indians against the quired by the grant. In making this
United States so that if lands sub- ruling the court simply'noted secject to the claim of Indian rights tion 8 of the Act of May 17, 1884.
were transferred to the State, the (Id.
at 940.)
Indians were not thereby to lose the
The
historical uncertainty as to
right to make claims against the
the status of Alaska natives, the naUnited States for damages. (Id. at
ture of any right to lands, and the
:69.) Although the case was concerned with State jurisdiction to source of such right was not settled
regulate fishing traps, the discussion by the dictum in MiZler concerning
does not support any view of the dis- the extinguishment of aboriginal
claimer provision as creating or con- rights by the Alaska purchase treaty
firming occupancy rights in Indians, and recognition of protection of
whose aboriginal rights had been possessory rights under the 1884
extinguished, which would be, si- Act. For some discussion of the
perior to grant of lands to the State. vacillating policies and views con-

found that
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of individual rights- and title to

ERAL INDIAN LAW, supra, lands outside the reservation under
Chap. XI, B. It is all too evident
from the legislative history of the
Alaska Native Claims Settlement

the terms of the Indian Homestead
and 'General Allotment Acts. See.

Act of December 18, 1971, 85 Stat.

U.S. 45. (1962), comparing the situation in Alaska with that in the
other states, pointing out that 'few
reservations had been made in
Alaska as there had been no need to
protect the white settler from the
peaceful natives as necessary in the
other states. Thus, although court
interpretations or 'applications of
Alaska native possessory rights
recognized under the 1884 Act, and
subsequent acts, including the
Alaska Statehood Act, are of interest, these differences must be kept
in mind because they are reasons
for more generous rulings concerning the protection of native occupancy rights than where treaty reservations had been created for a
tribe. See an application of this
with respect to Departmental regu-I
rations to prescribe the necessary
occupancy for Alaska natives uinder
the Alaska Native Allotment Act

688, and the terms of that Act that
Congress believed the Alaska natives might have aboriginal land
claims which had not been extinguished and for which compensation had not been allowed under the
Indian Claims Commission Act, 25
U.S.C. § 70 et seq. (1970)'. Section 2

of the Alaska Native Claims Settlement Act expressly refers to aboriginal land claims by natives and native groups, and section 4 (85 Stat.
689-90) expressly extinguished all
aboriginal titles and, claims of aboriginal title in Alaska based on use
and occupancy. 31

The differences in language between the Alaska 1884Act and the
Utah Enabling Act alone warrant
a difference in interpretation. Also,
the fact at the time the 1884 Act
was *passed'there, was no clear
policy concerning the Alaska natives or recognition of what rights
they might have differentiates the
situation there with the situation
pertaining to the Navajos where
there had been express provision
made for them by a reservation and
where there also had been express
statutory provision for the creation
s' Section 2(d) of the Act stated; H
"No provision of this Acjt shall constitute a
precedent for reopening, renegotiating, or legislating upon any past settlement involving
land claims or other matters with any Native
organizations, or any tribe, band, or identifable group of American Indians * *

MetlakeatZa Indians

v. Egan,

369

of May 17,. 1906, as amended, 43
U.S.C. §§ 270-71 (1970). Acting

Solicitor's Opinion of September
O, 1964,71 I.D. 340.

Thus, as we have held, the words
"owned or held by any Indian or

Indian tribes" in the Utah Enabling Act must be considered in
light of the existing situation pertaining to Utah and the Indians
in that area. Likewise, the provision in the Alaska 1884 Act that
"Indians or other persons in said"
district shall not be disturbed in the
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possession of any lands actually in
their use or occupation or now

pancy is exclusive; notorious; of

claimed by them" is considered in

dencethereof so as to put strangers
on notice that the. land is occupied;
that the extent of the possession or
occupancy must be reasonably apparent; and it must be substantial.
As indicated, the Tribe has contended that the particular type of
lifestyle of the Indians involved
must be the basis for the standard
by which the occupancy is recognized' citing. Mitche v. United

light of the situation prevailing in
Alaska at that time. In addition to
the fact no general provision had
been made for the Indians either by
reservations or legislation whereby
title to the federal lands could
be acquired, in 1884 the general
public land laws applicable to the
other territories and states were'not
extended to Alaska, except the mining laws, and the possession of nonIndians

as well as Alaska natives

was therefore protected by the Act
as well. In addition to the then
unresolved question as to any aboriginal native claims which prevailed, there was the analogous
question of rights of non-Indian
settlers, occupants and users of the
land, and the Act broadly provided
for the non-disturbance of all in
that category as of 1884. Cf. Heckman v. Sutter, 119 F. 83 (9th Cir.
1902); Russian American Co. v.

such a nature as to leave visible evi-

States, supra, and United States v.
Santa Fe Pacific R.R. Co., spra.
These cases, as the Director indicated, pertained to aboriginal tribal
occupancy. Santa Fe expressly used
a, standard

of "exclusive"

occu-

pancy. The Tribe states that words
such as "exclusive" and "notorious'

are rich in meaning in Anglo-Saxon
legal tradition but are inapplicable
to the traditional pastoral mode of
life of the Navajos or the mode of
life of the Alaska natives.
From a statement in United
States
v. Alaska, 201 F. Supp. 796
United States, 199U.S. 570 (1905)
That Act arose out of different cir- (D. Alaska 1962), the Tribe coins
cumstances from the Utah Ena- its own standard as to the test to be
bling Act and nlaynot be construed applied, namely, an "essential to
in ara materia with it. Cf. Acting livelihood" concept dependent on
Solicitor's Opinion of September the'context of the natural environment and lifestyle of the individual
21, 1964, supra.
As 'to the standard of occupancy Indian or Indian tribe in question,
required for recognition of the as limited by two criteria suggested
Indians' occupancy right's the Tribe by that case and United States v.
attempts to find analogies in the 1.0O.9Acres. of and, 75 F - Supp.
facts of the cases pertaining "to 841 (D. Alaska 1948): (1) whether
Alaska natives. The State, however, the native use and occupation is
contends that the standards as suffliciently intensive to be eonenunciated by these cases requiire sidered equivalent,- in a tribal conproof'that the possession or occu- text, to the traditional "notorious,"
-f f
i
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"excluive"

and-: "visibW'-

conqepts,

and (2) whether the native use has
been continuous into modern times.
The test actually stated by the
C ourt in United States v. Alaska
was that the possessory . rights

itensi:f s-ihc;
tedegreeof
would meet h equivalency test or

any differences from them.
The State contends that even
under the Tribe's proposed test the
facts do not meet the suggested,
standard. The Tribe, however, con"rmust not only be notorious, exclusive and continuous, but must also tends that the lands were used pribe substantial." 201 F. Supp. at 800. marily for grazing purposes which
Similar language is used by the use was essential to the livelihood
court in United States v. 10.95 of the Navajos "as a substantial
Acres, adding that the occupancy predominant occupant." It contends
must be "of such a nature as to leave that the record "conclusively demvisible evidence thereof so as to put onstrates that sheep grazing, an
strangers upon notice that the land essential condition of Navajo life
is in the use or occupancy of an- and livelihood, was the dominant
other, and the extent thereof must use of the areas here in question as
be reasonably apparent." 75 F. of May 1, 1900." (Tribe's SuppleSupp. at 844. The court refused to mental Brief, p. 14.) It adds that
hold that navigating and anchoring this use has continued over the
boats and gathering shellfish with- years. "Indeed, if anything, the use
out more was sufficient, and that of the lands here in question has
there was no "continuity * * * of probably intensified with the pasuse or-occupancy sufficiently to put a sage of years -due to the increase in
stranger on notice or enable the Navajo population." (Id. at 15-16.)
Court to fix the boundaries or the It contends the record shows a patarea thereof as to the defendants or tern of Navajo expansion far north
any one of them.` Id. The cases, of the San Juan River prior to 1900,
therefore, give the standard. of
*** fueled by population pressures, by
proof suggested by the State.
drought, by inadequate forage and by
A difficulty,with the Tribe's sug- semi-starvation. While the record indigested semantical innovation of the cates continuing fluctuation of the Navline of contact, it nonetheless
standard is that its first suggested ajo-Anglo
clearly shows that the two sections-here
limitation as to the "intensity" of in question (one located about three
tribal occupancy suggests an equiv- miles and the other about seven miles
alence to the traditional concepts north of the San Juan River) were well
enunciated in the court cases of within the perimeter of Navajo use and
both before and after 1900.
"notorious," "exclusive" and "visi- -occupancy
(Id. at 17.)
ble," but does not suggest how this
Because of the nature of the evilimitation differs- from that in
in this case. concerning Nav-dence
Santa Fe which required aboriginal
the Tribe's position
occupancy
ajo
of
tribal occupancy to the exclusion
upon this stated
rest
at
best,
must,
not
suggest
other tfibes. It also does
508-212-73-15
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position that the disputed sections
were within the perimeter of Navajo use and occupancy as the evidence does not adequately establish
actual occupancy of the two 'disputed sections in 1900. The Tribe
asserts it was "a substantial predominant occupant" but not the
only occupant of the Aneth extension area. Although the evidence
indicates that some Navajos traveled with their flocks of sheep north
of the San Juan River prior to 1900,
the record also establishes that the
same area was used 'by non-Indians,

primarily livestock men, and by
Indians from other tribes.
Under *the Tribe's suggested
standard of occupancy, however,
apparently concurrent use of the
area by non-Indians or other Indians might not be fatal to the Tribe's
claim. If the Indian occupancy is
to be judged, as the Tribe suggests,
by the land "essential to their liveli'hood" according to the mode of life
* of the particular Indian group, the
use of the Utes and Paiutes traversing through the general area to
hunt, pick the wild food, and for
those few who had flocks to graze
them, would be equally applicable.
Would the intensity of their use of
hunting or gathering the wild food
be less substantial or dominant than
the. Navajos' grazing where both
groups traversed wide areas with
only transitory encampments? Or
would their cultural differences in
types of structures used 'for their
- camps as well as the means of their
,obtaining a livelihood make any
difference under the Tribe's sug-

[80 I.D.

gested standard? How is the use by
non-Indians to be judged? We pose
these questions only to-show some

difficulties with the Tribe's standard
as applied to the facts of this case.
The Tribe's suggested standard of
proof for Indian occupancy to be
deemed "held" by any Indian or

Indian tribes under the Utah Enabling Act is much less than that
imposed by the Supreme Court in
Cramer as to an individual Indian
who had no reservation, and by the
Court in Santa Fe, supra, which
prescribed a test of exclusive occupancy for tribal aboriginal title.
See alsoAssiniboine Indian Tribe v.
United States, 77 Ct. Cl. 347, 368
(1933), appeal dismissed 292 U.S.
606, where no aboriginal possessory

right in a tribe was recognized because other tribes traversed the land
as well. We adhere to the recognized
standard of exclusive occupancy in
these cases. We add, with all due respect to the Indian Claims Commission, the record before us does not
establish to our satisfaction such
occupancy of the Aneth extension
area by the Navajo Tribe to the exclusion of other tribes in the area
prior to 1868,and as of the time of
the Utah Enabling Act and 1900.
This leads to the decisive question in
this case. Did Congress by the Utah
Enabling Act intend to preclude
the grant of the school lands to the
State under the factual circumstances involved here? We must con-

cllde that, it did not.
While the Tribe asserts that its
aboriginal rights are not involved
here, the matter of its Treaty and
the extinguishment of the Tribe's
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aboriginal rights are relevant in were excepted-' from the state's
comprehending the scope of meaning to the. words in the Utah Enabling Act. Unlike the situation in
Alaska where there was doubt as to
the status of native claims to land
and there was a clear manifestation
that future legislation would be
'passed for the acquisition of vested
rights, there is no such manifestation expressed in the Enabling Act.
Likewise, there are no subsequent
acts similar to those involved in
Alaska prior to its grant of Statehood specifically recognizing and
-protecting certain types of occupancy or possessory claims. See, e.g.,

those pertaining to tidelands dis-

cussed in. United States v. Alaska,
197 F. Supp. 834 (D. Alaska 1961);
or of fishing rights generally Orga-

nized Village of Kaks v. Egan,

grants. Tisconsin v. Lane, 245 U.S.
427 (1918); United States v. J. S.
Steans LUmber Co., 245 U.S.. 436
(1918); Minnesota v. Hitchcock,
185 U.S.

373

(1902).

Likewise,

'where the Indians were permitted
under a treaty to occupy land until
required to leave by the President
and subsequently by another treaty
a reservation of such land was created for them, the 'Court held th. "

State's title did not vest.:Wiscnsin
v. Hitokjeock, 201 U.S. 202 (1906).

These cases were prior to the right
of Indians to assert claims against :
the United States. The 'Court em-'
phasized the alternative available
to the State to select indemnity
lands for the school sections, whereas the Indians had no alternative
right or relief. However, 'where the
Indians by treaty retained the right'
of occupancy for a time and there
was no subsequent treaty confirming
their right to the land and they
moved from the land, the state was.
held to have title to the land rather
than a party claiming a patent'ifrom :
the tribe under a statute authorizing
the tribe to sell certain lands occupied by it. Beecher v. Wetherby, 95
U.S. .517 (1877). The Court in
Beecher and in a railroad grant case,
Buttz v. Northern Pa., R.R., 119

esupra.The Tribe points to no comparable legislation pertaining to
'Utah prior to the effective date of
-its grant which would expressly
protect occupancy of an area or of'
:a specified type of use by Indians
-or groups of Indians.
Regarding the Utah grant, let us
-also compare cases stemming from
the school grants for the States of
'Wisconsin and Minnesota which
-provided for lieu selection rights
*forsections which were "sold, reserved or disposed of." Where by U.S. 5. (1886), concluded that Con-treaty the United States set aside gress intended to transfer the fee
'lands as a reservation for Indians subject to the existing recognized
before the survey of the school sec- occupancy of the Indians only so
-tions which would vest title in the long as it continued.
In United States v. Minnesota,
State, and the Indians remained in
.occupancy of the lands, the Supreme 270 U.S. 181 (1926), the Court held
,Court held that such reserved lands that the State could not be divested
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8538(1970), states were
to select other lands
land grant even, to benefit Indians, where school sections prior to surwhere Indian reservations were cre- vey were included within any Inated by treaty thereafter, although dian reservation, although the state
a reservation prior to the grant ex- could await extinguishment of the
cepted such lands from the grant. reservation and then take the secFrom these cases, it is clear that tions in place. The Act required the
if tribal rights are terminated by Secretary of the Interior, without
relinquishment in a treaty or are awaiting the extension of the public
abandoned, a state may take the surveys, to determine .byprotraction
grant unencumbered with a: claim or otherwise the number of townof occupancy rights in the Indians, ships that would be included in such
and if the state's title has vested, reservations so that a state may desubsequent action by Congress to termine the number of sections it,
create a reservation for Indians can- could select on a section for section
not affect the .state's' title. However, basis. Obviously Congress was not
if a reservation has been created envisaging at that time, when many
prior to the grant, the lands are re- reservations had been set apart for
served and the state's title cannot Indian tribes throughout the counvest until the reservation is extin- try, recognition of tribal rights out-guished. These cases support our side the established reservation,
conclusion that lands within the boundaries of tribes who had resestablished reservation boundaries ervations. See NYorthwesternBandsfor the Navajo Tribe did not pass to of XShoshone Indiang v. United'
the state, but lands outside those 'States, supra.
The history of Congressional.
boundaries were'not excepted from
treatment of Indians is contrary to
the grant or held in abeyance.
any such recognition at that time
d. Other Historeal .Faetors Per- when there was a general Policy to;
taining to State Grants and In.- assimilate the Indians and to reduce
dian Occupaney
the established reservation areas so,
(1) Leqislative Framework of Laws that they could be opened for disThe Congressional framework of position under the public land laws..
laws generally pertaining to state The fact that the'Navajo reservaschool grants and indemnity selec- tion was enlarged periodically,.
tions in lieu of the school sections rather than reduced, does not sigalso militates against the construe- nify any difference in Congresionat
tion which the; Tribe suggests. By intent in 1894 toward the Navajo
the Act of February 28, 1891, Tribe under the Utah Enabling Act.
amending earlieri.legislatiobn,: R.S. Navajo tribal occupancy outside the
§§'2275W 22767 43 U.S.C.
§`851, 85,2 origiha' Navajo reservation was.
(1970), and as expresslyi extended only recognized after withdrawals:.
to Utah by the Act-of May 3, 1902, of land in behalf of the Tribe and'
of its right. and title to lands previ-

ouslygtiaite-to it :underits swamp permited.
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flear administrative action under
the terms of such withdrawals.

boundaries at that time. We have
indicated, however, that individual
Healingv. Jnes, 8upr.
Indians outside reservations could
Note that by Executive Order of acquire interests in' land; by comNovember 14, 1901,certain lands in pliance with specific statutes, the'In-1
Arizona were "withdrawn from sale dian Homestead Act or section 4 of
and settlement until such time as the General Allotment Act. Those
the [Navajo] Indians; residing acts have been construed:in pari;mathereon shall have been settled per- teria, United States v. Jackson,
manently under the provisions of s8upra.The Act of Febfuary 28, 1891,
the. hoe.stead laws For-the .general
provided .ao that: where settleallotment act
*." Of similar ments had been made before survey
effect are two other withdrawals for with a view to preemption or homethe Navajos, Executive Order of. stead the grant to tle State was subMay 17, 1917, for lands. in Arizona ject to the claims of the settlers, .and'
and Executive Order of January 19, lieu selections could be made for
1918,J for lands in New Mexico. such lands and could also be made
These orders show an-intent by the where other school sections werePresident and the Administration "otherwise' disposed of by the
at that time and-as late as. 1918,to United States." Under this and the;
protect individual Navajo occu- Utah Enabling Act the State could
pancy by a withdrawal until the take indemnity lor lands in Indian
lands could be disposed of to the in- homesteads' or which had been aldividuals, rather than to benefit the Ioted under the General Allotment
Tribe as, an. entity then. Compare Act.,
these orders with the 1905Executive
In interpreting the 1891 Act pro'Order pertaining- to Utah. Of vding for lieu selections, the ile'course, no. such withdrawal. was partment concluded that as to mere
made for the area in question here settlements made rith a view to;
until 32 years after the State's title, preemption or homestead, the
vested, which, supports an inference State's school grant would be held
against any governmental recogni- subject to the settlement and the
tion of Indian occupancyrights in State could claim the land in place
the area, apart from any. that'coiild in.case the settler failed to perfect
be acquired by individual Indians in his: claim, or the' State could' select
compliancewith the settlment laws. other land to satisfy any loss occaOther than its contentions regard- sioned by the claim. If, however te'
ing the IUtah Enabling Act, the lands were within existing allowed
Tribe has referred to no legislation, entries, they came 'withinthe exceptand none has come to.our attention, ing phrase "otherwise'disposed of"
whereby the Tribe could acquire' a and the State would have- to select
possessory or proprietary interest other lands as indemnity. 'as the
in lands outsi'de its reservation
t would not attach if the entry
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were subsequently canceled. State of
Utah (On Petition),*47 L.D. 359
(1920). A eettlement initiated after
the survey of the school section
could not affect a state's grant. Fan-

ognized~that the Indian Homestead
Act. and section 4 of the General
Allotment Act. are settlement. statutes and part of the framework of
laws pertaining to the public lands.

nie Lipsoonib, 44 L.D. 414 (1915).

The, practice, rules and decisions governing white settlers on the public lands
are with certain reasonable modifications
due to the habits, haracter, and disposition of' the race, equally applicable to
Indian settlers.
Dacey v. Gondorf, 38

See also Hamilton v. State of Califor'ia, 45 L.D. 471 (1916), which
held that possession and improvement of a tract of unsurveyed land
by one who at the date of the survey
was then disqualified to make a
desert land entry did not except the
tract from the school grant to the

LD. 553, 555 (1910).

That case pointed out that Indian
settlers on public lands are not in
'same situation as are allottees
State. Compare Herbert H. Hils- the
of tribal lands where rights flow
cher, 67 I.D.410 (1960), involving a
conflict between an Alaska native from some specific act for the divi-and a homestead settler. The native sion of tribal property, but are on
claimed she had, lived upon the dis- practically the same footing as
puted tract years before with her white settlers on the public lands.
parents but for the last 10 to 15 Id. and of.'Acting Solicitor's Opinyears her only occupancy of the ion of September 21, 1964, 71 I.D.
tract was storage of a boat. This was 340, ruling that the Alaska Native
deemed insufficient to defeat the in- Allotment Act should not be contervening claim. In Tlie Buth, 46 strued in pa'r materia with section
L.D. 494 (1918), a homestead claim- 4 of the General Allotment Act as
ant's settlement was held not to con- the latter act required a "settlement" whereas the former Act gave
stitute a valid adverse appropriation preventing a state selection of a preference right for lands "occuher claim as she had not complied pied" by a native. As to section 4 of
with the homestead law and did not the General Allotment At, it was
"seasonably" assert her rights. stated in Martha Head, 48 L.D. 567,
Therefore, her laches and the inter- 571 (1922),
An Indian no more has a vested right
venting state selection defeated her
application. These rulings that a to an allotment on the public domain
than has a homesteader under the genState's grant vests where a settle- eral homestead laws prior to the performment claim is not perfected apply to ance of certain required conditions * e *
settlement claims of Indians under in the absence of such legislation *.* *
the Indian Homestead and General an Indian would not be entitled to apply
for public lands.
Allotment Acts.
Although the Tribe contends that Accord, Clark, Jr. v. Benally, 51
cases involving homestead or pre- L.D. 91, on rehearing, 51 L.D. 98,
emption settlers have no bearing on 101 (1925), which construed section
Indian rights, it has long been rec- 4 of the General Allotment Acts as
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one of the, nonmineral land laws.
Benally. was a Navajo who chose

land described by the Department
as not too advantageous for agricultural or grazing purposes, but the
best grazing land in San Juan
County. The Department; held it
was without authority arbitrarily
to deny the allotment on the ground
the land was too poor in quality.
But see, since the enactment of the
Taylor Grazing Act requiring classification of lands before settlement,

without color of title in limiting the
rights of the Indians to the land
enclosed and improved. In Nav. Ex.
245, the Conmissioler of the Indian
Office in 1887, in response to a New

Mexico attorney's question as to
whether a white man could enter
land in the. possession of a Navajo
outside the reservation referred to
the General Land OfficeCircular of
May 31,1884,quoted previously and
then quoted from Atherton v. FowZer, 96 U.S.

(6 Otto)

513,''519

cases reaching an opposite conclu-

(1877), which involved conflicting
sion on the question of the Secre- preemption claimants:
ta y's authority to deny an allot* * The generosity by, which Con*.
ment of land which would not con- gress gave the settler the right of prestitute an' economic agricultural emption was not intended to give him the'
unit for an Indian family. Finch v. benefit of another man's labor, and auUnited States, 387 F.2d' 13 (10th thorize him to turn that man and his
out of their home. It didnot proCir. 1967), cert. denied 390 U.S. family
pose to give its bounty to settlements. ob1012 (1968); Hopkins v. United tained by violence at the expense of
States, 414 F.2d 464 (9th Cir. 1969); others. The right to make a settlement

but cf. UnitedStates v. Arenas, 158

was to be exercised on unsettled land; to

denied 331 U.S. 842.

To erect a dwelling-house did not mean to
seize some other man's dwelling. It had
reference to vacant land, to unimproved
land; and it would have shocked the
moral sense of the men who passed these
laws, if they had supposed that they had
extended an invitation to the pioneer pop-

F.2d 730 (9th Cir. 1947), cert. make improvements on: unimproved land.

Although in Cramer and Schumacher, allotment applications had
not been filed at the time of the
grant to the third party, substantial
improvements were alleged and
permanent settlement made prior to
the time of the vesting of the grant.
In these cases the Court and the Department recognized substantial
equities in the individual Indian
settler and applied general principles of law which have pertained
to non-Indian settlers, as well as
recognizing the strong protective
policy, toward Indian occupants.
Thus, Cramer applied a general
principle
regarding
possession

ulation to acquire inchoate rights-to the
public lands by trespass,. by, by violence,'
by robbery, by acts' leading to omicides
and other crimes of less moral turpitude.

This is the essential spirit of the
protection also afforded in Cramer,
Schumacher and Ma-&ee-See, and
recognized by Congress. by section
3 of the Act of February 25, 1885,
43 U.S.C.

§ 1063 (1970). As the

Tribe's exhibits of archival materials reflects, where a Navajo occupant made a substantial and perma-
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nent settlement on land outside the
reservation constructing improvements and providing for himself on
his settlement, notices were sent to
the land officesof' their occupancy
or notices were given to the individual Indians to show to anyone
who might question their right to be
outside the reservation or interfere
with them.
Although under section 4 of the
General Allotment Act:an Indian
who had made settlement-upon public land could acquire for himself
or his'minor children a maximum
'of 160: acres of grazing land for
'each one, no applications have ever
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U.S. 215 (1900); John David
Smith, A-28829 ( September 17,
1962). Note that the regulations
pertaining to section 4 allotments
provide that allotments
are allowable only to living persons or
those in being at the date of application.
Where an Indian dies' after settlement
and filing of application, but: prior to
approval, the allotment will upon final
approval be onformed to the heirs of
the deceased. allottee. 43 CFR 2531.1(c)
(1).

We find there were. no permanent
structures built upon.these disputed
sections as of 1900and the facts-are
far different from those in Cramer,
Schumacher and Ma-Gee-See where
there was permanent and substantial occupancy by an Indian seek.ing protection of his rights. The

been filed:for these lands, although
descendants of several of the Indians upon whon the Tribe relies as
occupants of the area at the turn of evidence does not adequately estaibT
the' century were allotted lands. No lish that the disputed sections were
matter how inadequate 160 acres of ever settled upon permanently by
grazing land in that area may be, identifiable Indians, but at most
that was the maximum allowable at were only occupied for summer
that tine by Congress. Grazing of grazing camps in a transitory manopen, 'unreserved: public land as ner after 1900, as one of many sites
stated in Buford v. Houtz, supra, occupied by the same few individwas then permitted generally with .uals.
the implied consent of the United
We know of no basis under the
States. Such grazing use prior to facts in this case'whereby the State
the Taylor Grazing Act created no could have made an indemnity sevested interests in the land. Jane M. lection for these lands in the abSandoz, 60 I.D. 63, 66 (1947). In sence of an application by an Indian
the absence of any application for or non-Indian under, the public land
an allotment by an Indian in due laws merely because either may
time to perfect any inchoate settle- have used the disputed sections for
iment rights under the Indian grazing purposes, until. the Aneth
Homestead Act or General Allot- Extension Act of, 1933 authorized
ment Act to protect only a grazing such selections,under its terms. Cf.
use, the State's title vested' as. of Solicitor's Opinion of December28,
1900. C.

Tarpey

v. Madsen,, 178

1922 49 L.D.. 376.

NAVAJO

TRIBE

OF INDIANS

IJune

V. STATE

OF UTAH

523

29. 1978

(2) GovernmetalAon-Recognition

the land in both townships in quesr
tion was covered by oil and gas perA further -difficulty with the mits in the 1920's (State Exs. 2, 4,
5). One application for a permit
Tribe's position is that the history
of the United States Government's for the McElmo section in dispute
administration of the area in ques- was rejected by the General Land
tion as reflected in this record does Office stating that the records
showed the land to be school land
not show any recognition that the
area was "otherwise disposed of" to of the State of Utah (State Ex. 5).
Also, the fact -that allotments were
the Tribe or being "held" for the
allowed
tol Indians in the Montebenefit of the Navajo tribe. The adzuma
Creek
area-under section 4 of
ministration of the area was inconthe
General
Allotment
Act militates
sistent with that notion. Within the
against
the
Tribe's
position
rather
area suggested by the Tribe as the
than
supports
it.
Section
4
allotperimeter of its occupancy which
ments,
in
distinction
to
those
made
was, added to the reservation in
1933,32 applications under the pub- inside reservations under section 1
lic land laws were allowed prior to of the - General. Allotment Act- of
that time. For example, in 1907 the 1887, 25 U.S.C. §331 (1970), were
State of Utah selected section 10, authorized for Indians not residing
T. 40 S., R. 26 E., contiguous to the upon a reservation who made settleMcElmo Creek section .16 in ques- ment upon public lands "of the
tion, as school indemnity land. It United States not otherwise approwas clearlisted to the State in 1910 priated," 25 U.S.C . § 334 (1970),.
(State Ex. 33). Two patented des- This is the antithesis of the Tribe's
ert land entries were initiated in contention that the lands were
1907 and two others initiated at "otherwise disposed of" or "held"
that time were later cancelled -for for the Tribe. In an early contemnporeasons not pertaining to Indian raneous construction of section 4 of
occupancy (State Exs. 1, 2, 5, 34, the General Allotment Act, an
35-). See footnote 16, suprd, describ- opinion by -the Assistant Attorneying -Shelton's report on 113 -placer General, approved by the Secretary
mining claims located prior to but of the Interior on-June 27, 1899,inwithin the 1905 extension of the dicated lands subject to settlement
reservation in Utah. Later much of and allotment under that section
I 2 'Generally for the purpose of this discus- were not Indian lands subject to
the jurisdiction of the Commission this area has been assumed erguendo as
including the area added by the 1933 Aneth
sioner of Indian Affairs, but were
Extension Act. At the oral argument counsel
for the Tribe would notispecify -the -limits -of unappropriated public lands falling
the area alleged to be within that perimeter,
within the jurisdiction of-the Coma
suggesting only that the area found by the
missioner of the General Land
Indian Claims Commission to have been within

of Tribal Rights in the Area-

its aboriginal occupancy prior to the 1868
Treaty might be. a limit, but not conceding
that it would be.

Office, 28 L.D. 564, 568. Therefore,

whether the lands sought to be al-
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lotted were of the character subject
Ito allotment, whether the required
settlement had been effected, whether the Indian applicant had a prior
and better claim to the land, and was
seeking the land in good faith,
-rather than to obtain it for the bene''fit f another not entitled thereto,
1-were questions relating to the disposition of the public lands for the
General Land Officeto decide. The
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in the summertime, but ranged their
stock and lived on McCracken Mesa

in the winter.
The use of McCracken Mesa was
mentioned becausemuch of the pressure which led to the 1933 reservation was over, complaints by nonIndian stockmen as to Indian
grazing on McCracken Mesa to the
north. An agreement was reached
by the stockmen and Indian Office
Indian office was to decide only officialsto divide the range.between
whether the applicant was an In- Montezuma and Recapture Creeks
'dian and a non-reservation Indian
between the two groups providing
Id.
the Indians would not use the non* A letter to the Commissioner of Indians' winter range during the
Indian Affairs dated September 29, summer and the non-Indians would
1932, by officials of the Indian not use Indian range at anytime
Office and Navajo Agency investi- (Nav. Exs. 610, 611, 612, 613).
In the. Congressional reports on
gating the-area proposed to be added
to the Navajo reservation listed 17 the bill which became the 1933 Act,
non-Indian homesteads within the there is little specific mention about
proposed addition (Nav. Ex. 616). the lands except a statement that
Three of these were patented,'one they were "used by Indians." H. R.
had been allowed, the others were REP. NO. 1883,72nd Cong., 2d Sess.
filed in 1931 or 1932.The letter also 3 (1933). Also, on page 44 of a relisted only nine Navajo Indians port by Special Commissioner
(apparently the male heads of the Hager generally regarding Navajos
families) withiin the area proposed and proposed extensions of the resto be added to the reservation, with ervation, in S. DOC. NO. 64, 72nd
a total of 35 children, and having Cong., 1st Sess. (1932), the Aneth
a total of 2,450 sheep. It also indi- area addition of about 51,480 acres
cated five other heads of families is proposed "in order to take care
living on Montezuma Creek had of a number of allotted Indians and
stock and had. used, the proposed other roving Indians in the vicinaddition. It mentioned 14 other In- ity."1Nothing in the 1933 Act or its
dians who lived outside the pro- legislative history suggests that
posed area on Montezuma Creek, Congress then did not recognize the
San' Juan River, and Recapture State's title in surveyed school secWash. It indicated that the Indians tions at that time or that it intended
lived along Montezuma Creek, Re, to affect the State's title without accapture Wash, and San Juan River tion by the State.' Instead, section 2
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of the Act, 47 Stat. 1419, provides
that the State of Utah "may relinquish such tracts of school land
within. the areas added to the
Navajo Reservation by section 1 of.
this Act, as it may see fit in favor
of the, said Indians.' It then' 'provides for lieu se-ections to be made
in the same manner as provided in
the Enabling Act, except the payment of fees -or commissions is.
waived. This waiver of fees was ex-

plained in the legislative history
because the reservation was made to
benefit the Government'in its administration of the Indians (see
Commissioner's report in S. REP.
NO. 1199, 72nd 'Cong., 2d Sess. 3
(1933) .L
''
'

Likewis. 'tlie decliration 'of trust
as to public lands within the' exterior boundaries of the Navajo
reservation for the benefit of the
Navajo Tribe in section (d) of the
Act of September 2, 1958, 72 Stat.
1687,.was made subject to "valid existing rights" and did not purport
to affect the existing State title, nor
did the Act of November 20, 1963,

525.

in the 1905 extension in Utah. See
also Solicitor's Opinion, 57.I.D. 547
(1942), holding that Indians who
had filed section 4 allotment appli
cations prior to the 1933 Act had
acquired equitable rights, as the land
was then'publicland not otherwise
appropriated, and the 1933 Act did
not cut of their rights, which had
already vested.
As the archival' materials discussed previously establish, prior to
and after 1894 and 1900 officialsof
the Territory and the State of Utah,
the citizens in the area, the military
officials and Indian

Office: officials,

regarded the general Aneth area
outside the established reservation
boundaries as public land -subject

to use aid dis.poaition
inder,- the
public land laws,. and not as land
whilchthe Government was holding'
for the benefit and' use of the Indians. A proposal that the area be
set aside for the Ut& Indians in the
1890's was rejected. There 'was no

such' proposal for the Navajos although many other proposals for'
additions to' their reservation had
been made, most of which were ulti77 Stat. 337 (see n. 28).. See United
States v. Minnesota, aupra; see also mately acted: upon. We note that
Navajo Indian Reservation, 30 L.D. existing legislatiofnin 1894provided
515 (1901), concerning'the
exclu- for the protection of land "belongsion. of lands occupied by. mineral ing to any Indian or. Indian tribe"
claimants from the- May. 17, 1884, by subjecting any. person wh6
Executive Order addition to the "drives or otherwise conveys any,
Navajoreservation in Arizona, leav- stock of horses,_muIes, or cattle,',to
ing them part of the public domain range and feed on any land belongsubject to disposal under the genera] ing to any'Indian or Indian'tribe,
land laws,- and cited in John D. without the consent of such tribe" to
Archer, Stephen.D. Smoot, 67 I.D. a penalty of $1 for each animal of
181 (1960), regarding mining claims such, stock. RS. § 2117, 25 U.S;C.
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§ 179 (1970) . Likewise, any person
who makes settlement
on any

lands

belonging, secured, or

granted by treaty with the United States
to any Indian tribe, or surveys or attempts to survey such lands, or to designate any of the boundaries by marking
trees, or otherwise, is liable to a penalty
of $1,000.:

The President was authorized to use
military force if necessary to remove such person from the lands.
R.S. § 2118, 25 U.S.C.
180 (1970).
Cf. Act of February 25, 1885, 43
U.S.C. §§ 1061-66 (1970).
;'
Rather than Government officials
invoking these provisions to penalize the settlers or the livestock men
who drove their stock throughout
the Aneth extension area until the
agreement reached in the early
1930's- purporting to divide the
range between the Indians and the
non-Indians prior to the 1933 Act,
the right of the non-Indians to make
settlements and to use the land as
grazing land was recognized. Indeed, prior to 1900 military force
was used to return Navajo and Ute
Indians in southern Utah to their
reservations so they would not disturb non-Indians in the area. This
is a further manifestation that there
was no Governmental recognition of
any occupancy right in the Indians
in the area superior to the rights of
83The word "cattle" was interpreted to include sheep. Ash Sheep Co. . United States,
252 U.S. 159 (1920). That case interpreted an
Act of Congress whereby a tribe ceded lands
within an established reservation, and held
that because the funds from the sale of the
ceded lands were.to go to the tribe, they remained within the category of Indian" lands
rather than "public lands" within the meaning
of § 2117 Revised Statutes. The situation In
the present case is different than that in Ash.
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third parties, including the State,
but that the-contrary was true under
the policies of that time.
At most, prior to 1900there were
only a few expressions by Indian
officialsthat Indians outside the res
ervation would have the same rights
to graze upon the public lands as

the non-Indians, but that they
would also be subject to the same
laws, including those within the
police power of the State, as nonIndians. The special.protection and
privileges of Indians in the reservation would not prevail outside the
reservation. It is not for us to judge
in light of modern day concepts of

civil rights the action or inactionof:
the Government officials prior to
1900 with respect to the Navajo Indians in Utah.

Coneusions
It is only necessary to determine
whether there were such occupancy

or proprietary rights in the Indians
recognizable under the law which
affected the presumptive vesting of
the State's title to these disputed
sections in 1900.
We must conclude that the evidence does not establish that there
were. In view of theCongressional
policy at that time concerning Indians and the -acquisition of individual rights outside Indian reservations, any express or implied
consent by Indian officialsof Indian
occupancy outside the reservation
could not create tribal rights to the

land superior to the grant to the
State. Cf. Heaing v. Jones, supra;

Jane . Sandoz,supra.
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The Tribe has referred to the evidence which shows the poor range
conditions within the reservation
and without, the population increase
.of the Tribe, the sometimes nearly
destitute conditions of the Navajos,
and other reasons which caused
Navajos to go outside their reservation. In essence its contention with
regard to occupancy of land "essential to the livelihood" of the Indians
goes to the adequacy of the reservation as it was extended from time
-to time. We note that the record
:shows that each time an extension
(of the

reservation

was recom-

mended, the recommendation usually indicated that the extended
area would be adequate to take care
of the needs of the Indians. It is
significant that the area including
the disputed sections was not added
to the reservation until some 33
years after the State's title vested,
:although other additions had been
mde to alleviate the problems referred to by the Tribe. With regard
to the Tribe's claim of occupancy,
we note that recognition of occupancy rights or protection of occupancy rights within the 1933'exten'sion was not even the prime factor
leading to the addition to the reservation, but rather the extension
was to effectuate a compromise of
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Mesa is reflected by the Hatahley
case.

As to whether the reservation and.
the additions thereto were adequate
to support the Indians, and as to
their grievances generally with regard to whether the United States
Government performed its obligations toward them, this Board is not
the proper forum to determine such
questions, nor can the State's rights
depend on the answers to these ques-

tions. Congress has provided under
the Indian Claims Commission Act
that the Tribe's right to any omsensation for its -relinquished aboriginal lands and unperformed
Government obligations shall be determined by the Indian Claims
Commission. The Tribe's pending
case before that Commission is the
appropriate vehicle for resolution
of its claims against the United
States Govermuent in this regard.
-With respect to the Utah Enabling Act, we conclude; that there
was no additional tribal occupancy

right to lands outside the established
reservation boundaries recognized
-nder that Act. In the words of
Justice Black in Ute Indianis v.
United States, 330 U.S. 169, 179-80
(1947),
0
* * * we cannot, under the guise of Interpretation create presidential authority
where there was none, nor rewrite con-

range conflictsthroughout San Juan
County, Utah, between Indian and gressional acts so as.to make them mean
-non-Indian grazing users and to something they obviously were not in-make division of the range. That tended to mean. Choctaw Nation v.
this division did not work and Naja- United States, 318 U.S. 423, 431-432. We
cannot, under any acceptable rule of injos continued thereafter to use their terpretation, hold that the Indians
owned
Preferred range on the McCracken the lands merely because they thought so.
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riginal rights to lands outside the
1868 reservation were extinguishedby the Treaty of 1868; (4) there was
no other tribal occupancy of the
area including the sections in 1900
under the standards whereby tribal
occupancy has been recognized
which could preclude the grant to
the State; (5) any use of the disputed sections by a proportionately
few Navajo families for grazing
purposes together with other lands
in the area did not affect the State's
title; (6) a Navajo tribal right of
occupancy outside the established
boundaries of the Navajo reservation was not protected or recognized
by Congress in the Utah Enabling
Act; (7) fee simple title to these
disputed sections passed to the State
of Utah on May 1, 1900, when the.
plats of survey were accepted.
The Tribe's challenge to the issuance of the confirmatory patent to
the States goes to the entire fee title
cision 'T2 I.D. 361, 366, the Tribe
of the State with all of the incihad the burden of proof to overcome dental benefits of ownership, in parthe presumptive vesting of the ticular, the mineral values which
State's title. This burden has not have been exploited under the,
been satisfied in this case.
State's oil and gas leases. The school
To summarize, we sustain the find- grant to the State of Utah contemigs and conclusions of the Director plated passage of a full fee simple
except insofar as they have been title to the State. MargaretScharf,.
modified by our discussion. We ex- supra. Except for easements or
pressly find and conclude: (1) there rights granted to private persons
was. no occupancy of the disputed prior to the vesting of the State's
sections by any individual Navajo title, subsequent Congressional legin 1900, which could preclude the islation could not impose further
.grant to the State; (2) there was amendments or limitations to burno aboriginal occupancy of a tribe den the State's grant. The Act of
to the disputed sections in 1900 to June 21, 1934, did not change this..
which the State's title would be sub- Associate' Solicitor's
Opinion,.
ject (3) te Navajo Tribe's' abo- M-36484 (December 26, 1957). TheIn this: case, despite the Tribe's
claims, the evidence indicatesl the
Indians knew or should have known
the land was outside the area allowed for tribal occupancy in 1894
and 1900. The San Juan River was
a definite and recognizable natural
boundary, unlike the artificial survey line which was the north boundary of the 1905 Executive Order
Withdrawal where the Indians and
others could be confused as to the
boundary. Navajo rights to land out,,sidethe reservation superior to the
State's rights could then only be acquired by individual Navajos in
compliance with the settlement
laws, and not by the Tribe until a
proper withdrawal of the land was
authorized for the Tribe's behalf.
Such actions had not been taken in
1900. Therefore, an unencumbered
fee simple title then passed to the
State.
As-indicated in the Solicitor's de-

NAVAJO

TRIBE

OF INDIANS V. STATE
June 29, 1973-

Tribe has not contended there are.
any easements, rights, or other interests in the land to which the State
might take subject by virtue of any
Indian use of the land. As we have
held, there was no Indian occupancy
in this case which could preclude the
fee simple absolute grant to the
State. The Tribe's protest affords no
basis for expressing any limiting
rights,

easements, conditions,

etc.,

to the State's confirmatory patents
to these two sections, as provided
under the Act of June 21, 1934.
Therefore, the Bureau of Land
shall issue the patents
Manage
to the State, when this case is re-

turned to it.
Accordingly, pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the decision of the Director dismissing the
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Tribe's protest. on the merits is
affirmed as modified by this decision.,
JOAN

B. THOMPSON, Member.

I CONCUR:
MARTIN RITVo,

Member.

Frederick Fishman, concurring
specially.

I agree with the result reached in
the main opinion, but believe that
the Director's decision more than
adequately discussed the pertinent
issues. I would adopt the Director's
decision in toto, except to hold that
the Navajo Tribe had standing to
protest the State's application for a
confirmatory patent to the two sections in question.
FREDERIcKFISnHAN,

Member.
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Decided July 24,1973
Appeal from. aidecision (Worland 44)
by thi :District Manager, Worland,
Wyoming, Bureau of:.Land Management, dated April 6, 1972, denying the
appellants' -gtazitn-glas application
and granting the appellee's grazing
application to the extent of the conflict
between the two applications.
Reversed.
Administrative. P r a c t i c e-Grazing
leases: Preference Right Applicants
An applicant who asserts a preference to
receive a grazing lease under section 15:
of the Taylor Grazing Act must have
grazins rights in excess of 50 percent on
the cornering or contiguous land, and
where his rights are merely permissive
and are subject to revocation at any time
at the will of the owner(s), no preference
will be recognized.

APPEARANCES: Harry and Marjory
Grabbert, pro-se; Richard W. Ferry of
McCarty .and Ferry, Cody, Wyoming,
for appellee.

OPINION BY IR. STUEBINC
IN7TERIOR BOARD OF LAND

APPEALS
Harry ahd Marjory Grabbert
have appealed from an April <6,
1972, decision 'of the: Worland,
Wyoming, District Officei which
decided that as .etween them and a
conflicting applicant toga portion of
a grazing.- lease, Worland 44, the

,531

APPELLANTS,.

APPELLEE
'-i;'-

tonflicting-

applicafnt

would

b6

awarded the disputed land.
In;Pecember
P
1971 Harry and
5
Marjory Grabbert filed an a plidation to renew their lease, Worlahd
44, which they had held sin6-1954
but which would expire o Jan11-.
ary 31, 1972.' liobert W. 8&hultz

filed a conflicting' plication. The
District Offic found them both to
be qualified preference ahpcants
under 43 CFII 4121.1-1.Afterit was
determined

that there could be no

agreenent btween'the parties as to
a division of the land, it was decided
that an award would be made pursuant to certain criteria contained
in 43 CFIR 4121.2-1 (d) ' (1) and

(2); that is, historical use, proper
use of the preference land, and general needs of the applicants.' The
decision found that other''criteria
specified i the regulations were
either not applicable in the instant
case or that both applicants were
equally qualified as to these factors.
The decision held that Schultz
better deserved the lease from'the
standpoint of land pattern, proper
use of preference land, and general
need. It held that the historical use
of the Grabberts was insufficient to'
overcome those considerations, and
it awarded' the conflict area to
Schultz.

After the QGrabberts
filed their
notice of, appeal and statement of
reasons on May 4,1972, the situation
of the parties in relationto the preference land involved in this appeal

&state
changed.In their original

t

of reasons the Grabberts attacked
80 I.D. Nos. 7 &,8
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the District Office's decision for its
effect on their ranching operations
and they, included allegations of
Schultz's misuse of his grazing
,privileges and a discussion of his
insincerity as a stable rancher. To

those charges Schultz filed -an answer and the Worland District Office sent a review of the case refuting the Grabberts' appeal. Because
of the District Office'saction we allowed both parties an opportunity
to respond to the material contained
in the District Office's review. All
prior documents had relied, in their
* discussions of the situation, upon
Schultz's control of the leased land
which he had listed in his application as preference land. However,
the Grabberts included with their
answer to the District Office's review, a letter from Marathon Oil
-Company, the partial owner of the
land which Schultz used as his prefence land, which revoked the grazing privileges on that land which
Marathon had granted to Schultz.
By a second letter-agreement Marathon awarded those same grazing
privileges to Grabbert.
The Wyoming State Director forwarded to this Board a memorandum which explains the ownership
situation regarding the land which
Schultz had used as his preference
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ranging from mortgage col-

lateral to probative wills. At present there
are thirty-four owners of record holding
95% percent of the ownership. The Park

County records-are not complete in that
at least one bequest dividing ownership
of a share is not fully recorded. This
serves to illustrate the complexity of the
situation .when we set out to determine
the status of preference of land listed

in the Schultz application. At that time,
the situation was as follows:
Schultz leased from:
'
Percent
Marathon Oil Company__ 29.2277743

Helen and Robert hrlich ____--------_-16.9088818
Ehrlico, a corporation
Schultz owned Total

control

______
…

16. 8899469
4. 3707041
67. 3973071

We have talked to Mr. W. C. Silvester,
land man for Marathon Oil Company, and
the Marathon lease to Schultz has been
canceled and reissued to Grabbert. The
present situation is as follows:

Schultzleases:

Percent
Helen and Robert Ehrlich ----------------_16. 9088818
Ehrlico, a corporation___ 16. 8899469
Schultz owns-____ 4.3707041

Total __----__--___-38. 1695328
Grabbert leases:
Percent
Marathon Oil Company_ 29. 2277743

Accordingly, the priiary question to be resolved is whether, in the
light of existing circumstances,
Schultz still can be treated as standing on an equal plane of preference
land:
with the Grabberts. That is, do
These two quarter-sections are part of Schultz's total undivided interests
a group of oil placer claims patented in
of less than 39 percent invest him
1921. The corporation to which the patent
was issued was later desolved and owner- with "control" of the base land
ship of the land was distributed to the within the context of 43 U.S.C. § 315
stockholders and directors in proportion
(in) (1970) ? Wethinknot.
to their holdings. In the intervening
The outstanding i nt e r e s t s,
years, every portion of the distributed
ownership has been through at least one amounting to 61.8304671 percent

HARRY AD

MARJORY
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interest, owned by Marathon, Oil
(Company.Itis therefore our opinSchultz.-It further-appears that the ion that Schultz never had sufficient
appellants are engaged Fin an at- interest and tenure in the land to
tempt to attain a majority interest control it, and- certainly not since
in the grazing privileges on the land he lost the 29 + % interest withoffered by Schultz as base. In addi- 'drawn-by Marathon.
With reference to land, the courts
tion to the interest which Marathon
Oil Company has transferred from have held that, in generaljto have:
Schultz to the Grabberts, the Grab-- "control" of a place is-to have the
berts have recently submitted letter authority to manage, direct, superagreements whereby several other intend, restrict, or regulate. "Conpurported owners of undivided trol" does not import absolute or
fractional interests in Schultz's base even qualified ownership, but means
land have given their permission to the power or authority to direct,
graze that land to the Grabberts. govern, administer, or oversee. The
The extent of the- interest held by word applied to real, property imthese owners is not given. The ap- plies possession. See: cases collected
pellants advise that they are secur- in 9A Words and Phrases (1960).
ing similar permissions from other
The word "control" has no legal.
interests.
owners of fractional
or technical meaning, and, where
We regard the acquisition and ex- used in a statute, must be given such
tent of grazing privileges by the an interpretation as the legislature
Grabberts on Schultz's base land as intended it to -have, to be ascerimmaterial, except to demonstrate tained from the connection in which
that one who does not have an un- it is used, the Act in which it is
divided interest in excess of 50 per- found, and the legislation of which
cent of the alleged preference land ,it forms a part. Gulf Re/lning Co.
may not be said to "control" that v. Fox, 11 F. Supp. 425, 430 (D. W.
land within the meaning and intent Va. 1935). Although'the word is not
of the statute.
used in the statute, it is used in the
Moreover, where the grazier implementing regulation, infra.
whose grazing privileges on a given
The Taylor Grazing Act, supra,
tract are merely permissive, so that provides in its preamble that among
-he is a tenant at will, he may not be its purposes are to provide for the
said to control the land, because
orderly use of public grazing land
"he hath no certain nor sure estate,
and to stabilize the livestock indusfor the lessor may put him out at
In pursuit of these objectives
try.
what, time it pleaseth him." Black's
provides mandatory preferthe
Act
Law Distionat-y 1635 (4th ed. 1951).
This apparently, was the relation- ence for these applicants who are
ship of Schultz with respect to the owners, homesteaders, lessees, or
could-be consolidated to create an
interest larger than that held by
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other lawful occupants of contiguTherefore, pursuant to the auous or cornering lands. To. hold thority delegated to the Board of
that this preference extends to oc- Land, Appeals by the. Secretary. of
cupants. who are without tenure or the Interior, 43.CF.R 4.1, the dehold only minor fractional inter- cision is reversed.
ests, whose privileges

can be ter-

minated at any time without notice,
would be to frustrate the intent of
the law to achieve order and stability.

:

Schultz does not control the land
on which he bases his claim of preference, and one who does not con-

trol his preference land can not be
considered ''a lawful occupant of
contiguous land,' as that term is
used in 43' U.S.C. § 315m (1970).

Laurence A. Andren, 7 IBLA 14
(1972), and cases cited therein.
43 .CFR 4125.1-i (i) (4) requires.:
The: grazing lease will be terminated
in whole or in part because of loss of
control by the lessee of non-Federal lands
that have been recognized as the basis for
a grazing lease.

EDWARD
W. STUEBING, Member.
WEi coNcUlR:
DoUGLAs E. HENIQUiEs,

e mber.

FREDEBRIcEFIsHmAN, Member.

ESTATE OF JOSEPH RED EAGLE
2 IBIA 43

Decided JuWy.30, 1973
Appeal from the Judge's decision denying thevalidity of Last Will and Testament leaving decedent's entire: estate
to the appellant.
Reversed and remanded.

As between conflicting applicants
for a section 15 lease, if only one of

the applicants owns adjoining land,
an award must be made to him if he
needs the public land for proper
use of his contiguous land, even
though the applicant who does not
own contiguous land may have a
greater need for the public land. E.
W. Davis, A_29889 (March 25,
1964),.

Because' Schultz does not control
*his,preference land and in light of
the requirements of the regulation
set out above, we hold that the lease
must be awarded to the Grabberts,
who are the only remaining preference applicants for the disputed
area.

105.1; Indian Probate: Administrative Procedure: Applicability to Indian

Probate
The requirement of the Administrative
Procedure Act,. that all decisions of a
Judge shall include a statement of findings and conclusions, and the reasons or
basis therefor, on all the material issues
of fact, law,, or discretion presented on
the record, is mandatory and applicable
to all decisions of Judges in Indian-probate proceedings.

105.2 Indian Probate: Administrative Procedure: Official'Notice; Record
Official notice. of documents and records
will not be taken unless they are introduced in evidence or unless an order or
stipulation provides to the contrary

.4. ]ESTATE
OF JOSEPH RED EAGLE , . f V I .

5:34]1

July 30,

370.0 Idian Probate: Rehearing
Generally
-

-
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Bowlby appealed on July 11, 1972,

for the following reasonis:

1) Erroneous findings that Joseph Red
Eagle was. incompetent prior to and at
standards of a full opportunity to biS the date of the Last Will ands Testament
heard embodied in the Administrativ, e dated Aigust 21,:1957;
Procedure Act (5 U.S.C. §§ 554 and 55 iG
2) The finding that -the relationship of
(1970)).
Hobart Bowlby to Joseph Red Eagle was
of a confidential and fiduciary nature so
APPEARANCES: Walter B. Dauber
as to raise a presumption of undue
Esq., of Tonkoff, Dauber & Shaw, fo:r influence;
3) Placing the burden upon Hobartappellant; Joseph A. Esposito, Esq., ol
Bowlby to produce evidence that the will
Dellwo, Rudolf & Grant, for apellee
represented the uncontrolled acts of the
A rehearing

will be granted where theMe

original hearing did not conform with thee

OPINION BY IMESSRS. MOKE testator;
On the basis of the'record we are
AND SABAGH
: unable to determine if appellant's
INTERIOR BOARD OF - contentions. are correct.

INDIAN APPEALS

In this case there appears to have
The probate of the estate of Jo - been a complete breakdown in adseph Red Eagle-; an unenrolled an(d ministrative due process..A hearing
unallotte&Osage Indian of the Stat e was held on September 3, 1971. The
of Oklahoma, was the subject of a appellant, Hobart B. Bowlby, appeared in person and by counsel behearing,.held on September 3, 1971
The Administrative Law Judge
ing fully aware of the existence of
Indian Probate, denied the validit) Y the will dated- August. 21, 1957,
of a purported last will and testa - wherein he was named as sole de-;
ment dated August 21, 1957, leavingg visee. Felix Aripa appeared without
decedent's entire estate to Hobart B * counsel, and apparently both parBowlby, a. non-Indian, because o:f ties- were completely unaware of
the legal incompetency of the. de - the existence of the will dated Sepcedent and because the relationship tember 2, 1952,wherein Felix Aripa
of he devisee to the decedent was3 was named as sole devisee. The only
of such a confidential and fiduciariT two witnesses who appeared and
nature as to raise a presumption o:E were examined were the will deundue influence, which was not suffi- visees. The exanination was conciently rebutted.. Consequently, the ducted solely by the Judge who conJudge ordered that a previous wil I cluded the hearing with:
dated September 2, 1952, be ap '- R This matter will be continued to Port.
proved as a "self-proved" will leav - land without renotice for further inforing the entire trust estate to Felix ination and hearing. (Tr. 32.)
A. Aripa, "'nephew" of the decedent
During the hearing, the. examina*Apetition for. rehearing was de - tion of Mr. Bowlby touched briefly
nied on June 1, 972, and Hobartt upon his appointment as guardian
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of .the testator,' but there was no
mentitm made. of a preexisting indebtedness to Mr. Bowiby or a number 'of other matters which are enumerated by the Judge in his Memorandum Opinion and his Order On
Wills issued March 10, 1972.In addition to the transcript of the September 3, 1971 hearing, the record
now includes: copies of certain test imony received in the probate of
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or other facts which-wouldbring the
will within the provisions, of 43
CFR 4.233(a). This section contains
the following provision:-.
If uncontested, a self-proved will miay
be approved and distribution ordered

thereunder with or without the testimony of any attesting witnesses. (Italics
supplied.)

The Judge ruled by inference that
the existence of a later will, i.e., the

the Estate of Mary MagdelineDav- will dated August 21, 1957,does not
enport Red Eagle; a great number constitute a contest against the
of documents purportedly pertaining to the guardianship proceedings
conducted over the years by Mr.
Bowlby as guardian for the testator; and certain documents from the
Bureau of Indian Affairs pertaining to the testator's' income and
management of his trust funds during the guardianship. No further
rhearing had been held, and there
was no indication that the docum1ents in question have ever been

presented to or considered by either
of the interested parties or their

earlier 1952 will. We cannot ignore
the fact that there are two contending proponents of separate wills
which is an inappropriate situation
for the 'application of the permissive
portion of. the regulation. Noth-

ing in the record suggests that
the will witnesses or others are
unavailable.
Moreover, the record does suggest
that if both wills were to be disapproved, a possibility may exist
that the estate will escheat to the
tribe under 25 U.S.C. § 373a (1970).

It is conceivable that the tribe may
be a party in interest entitled to
notice of further proceedings.
evidence.See Estate of Julus BenA rehearing should have been
ter, 1. IBIA 59 (January
12, 1971)
granted in any event to complete the
and in Estate of Greybull,IA-D-2 record, and to examine in depth, far
(September 7, 1966).
beyond the extent of the examinaThe will dated September 2, 1952, tion conducted on September 3,
was approved without supporting 1971, as to the actual circumstances
testimony. Attached to the will are surrounding the execution of the
three affidavits, one by the testator, wills and the testamentary capacity
a joint affidavit of the two will wit- etc. of the testator at the time each
nesses and the affidavit of the will was executed.
scrivener all dated the same day as
The Judge made no findings of
fact, as such. This proceeding is for
the will. The Judge makes no fiding of the adequacy of the affidavits the "determination of adjudicatory
counsel. No single one of these doe-

uments was marked for identification at any hearing or admitted in

Zi341
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facts" as-they are defined and discussed in Wood County Bank v.
Ca., 348F. Supp. 321 (:D.C.D.C.
1972). In that case the Comptroller
of Currency issued an order in
which there were no findings of fact,
and the'case was remanded to him
by the court for further proceedings
including the issuance of an order
which would conform to the requirement set forth by Mr. Justice Cardozo in United States v. Chicago,

Milwaukee,St. Paul and PacificR.

-
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made concerning the testatoi's possible ownership of inherited restricted interests in Osage land in
Oklahoma, or of his possible inherited interests in an Osage headright or a fractional part thereof.

If it is establishedthat the'testator
was of Osage blood, but unenrolled,
then the interests which he owned on
the Coeur d'Alene Reservation and
any head-right interest which he
might have shall be regarded as
trust property over which the Judge,
has probate jurisdiction in this

Co., 294 U.S. 499, 511 (1935).
* * * We must know what a decision estate.

On the basis of the record before
us the finding that Felix A. Aripa%
This Board took a likheview in the and Lucy* Sanchez are the deceEstate of Lucille Mathilda Callotus dent's nephew and niece and the
Leg Ireland, 78 I.D. 66 (1971)., is- conclusion that they are heirs at law
sued prior to Wood County Bank, are both patently in error. The
Judge said in his decision, "Decesupra, where we said:
means before the duty becomes ours to

say whether it is right or wrong.

Findings of fact and conclusions of law,
should be clearly and succinctly incorporated in every examiner's decision in
order to show the factual and legal support for the result reached. Our regulation, 25 CFR 15.15, not only requires this,
but it was held in Estate of Charles
TWhite, 70 I)D. 102, that

Indian

probate

adjudications fall within the provisions
of the Administrative Procedure Act.
The pertinent part of that act, 5 U.S.C.A.
sec. 557, provides:
(c) * * * All

decisions,

including

initial, recommended,and tentative deci-

niece

died * * * on the 29th

entitled tots. one-half

of the estate each. However, the

transcript refutes that relatioship
attributed to the parties.

-

i

:

Q. Mr. Aripa, you were, were you not,
the nephew of Joseph Red Eagle's wife
Magdoline Davenport Red iEagle?:
A. Correct.

(Tr. 1)

*
Q.* *

include a statement of-

There is no indication in the record that any investigation had been

*

day of August 1969- ' * leaving
surviving certain heirs at law * * *
Felix Aripa, nephew, Lucy Sanchez,

sions, are a part of the record and shall
((A) findings and conclusions, and the
reasons or basis therefore, on all material
issues of fact, law, or discretion presented
on the record; and
(B) the appropriate rule, order, sanction relief, or denial thereof.

*'
**"

dent * *

*

*
*
*
*
What relationship did you

bear to Mrs. Red Eagle?
A. Well, she'd be my aunt, that is
my father's youngest sister.
(Tr. 2)

*

*

Q. Your father
of

*:
was

*

:

the

brother

538

DECISIONS

[80 ID.

OF THE: INTERIOR

OF THERDEPARTMENT
: J-:

A. Mary Magdoline.
Q. What was your father's name?
A. Stanislaus.

(Tr. 9)

Administrative Law Judge for
hearing de novo to 'determine heirs,
to approve or disapprove wills and
-o' eermine creditors rights, if any.

and

Q.: Do you, have any brothers

DAVID J. MCKEE,

sisters?
A. Yes, I have a sister Lucy, Lucy
Sanchez.
::*

*

'

*

*:

*

Chairman.

MITCHELL J. SABAGH, Member.

~

Q. Mary and' your' father were brother
and sister?

UNITED STATES
V.

KOSANKE SAND. CORPORATION
.. (ON RECONSIDERATION)

(Tr. 10),

Under the laws of desce:nt in force
in the State of Idaho a,t the decedent's death on August t 29,1969,f

Felix Aripa and, Lucy Sanchez
could not be heirs of the decedent
Mlood. They

as.th were not of his
were related, to hiim by marriage
only...
We findthat the recordI is incomplete, and that a proper d3Letermination cannot be made on th
before us.

12 IBLA 282;
.

u

-
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Decided August

3,1973

Reconsideration of Board decision of
September 3, 1971, 3 IBLA 18,. which

reversed in part. a decision of Administrative Law Judge Graydon E. Holt,
dated September 16, 1970.
Board decision of September 3, 1971,

set aside and case remanded.
National Environmental Policy ActMining Claims: Contests-M i n i n g

Therefore, we remand this case
to the Administrative L aw Judge
for a hearing de novo, w.hich shall
include inter'alia, propelr notification' of all interested ]parties, a
transcript incorporating all reletary
vant testimony and do umeentaryn
evidence admitted at th ye:-hearg
and a decision includin,g therein,
findings of fact and conclusions of

It is not necessary for the Government
to prepare an environmental impact
statement before issuing a patent to a
mining claim, as the patenting of a mining claim is not a "major Federal action"

(19S70).:§

Mining Claims: Discovery: Gener-

law.

See

5 U.S.C.

55

NOW, THEREFORE, by virtue
of the authority, delegat;edto th'e
Board of Indian- Appeais by the
Secretary of the Interior r, 43 CFR
the )rder
nying the Petition for Rehearing
4.1, we REVERSE

.De-

and REMAND the mat ter to the

Claims:Patents

within the ambit of section 102 of the
National Environmental
U.s.C. §4332 (1970).

ally-Mining

Policy Act, 42

Claims: Hearings-

Rules of Practice: Hearings
The Board of Land Appeals will set aside
its former decision and remand a contest
proceeding for further hearing where on
reconsideration of such decision it finds

additional evidence is necessary for a
final determination.
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APPEARANCES: Steven P. Kosanke,
for the contestee; Charles P.? Eddy,

September 16, 1970, which had held

null and void for lack of a discovery

Contra Costa County; Michael W.
Palmer, Esq., of Berkeley, California
for the' Environmental Defense Fund
and the California Native Plant So-

the Ni/2 of Earache No. 2, Earache
Nos. III and 5, Pete, and the N1/2
of Jeff placer mining claims embracing the N1/2YWI4NE/4, 'N/2
Wi1/4 ,
SW1/4NW1/4, Nl/2SE1/4
'NWV/-4see 8, T. 1 N., R. 1 E.,
M.D.M., California. The Judge had
premised his decision on the failure
of the contestee to demonstrate the
marketability of the silica sands for
which the claims were located. The
Board reversed, holding that while
the Government had presented a
prima facie case as to the invalidity
of the claims, the contested had

ciety; Robert B. MZorrill, Esq., of Petty,

presented sufficient evidence so as to

Esq.,

Office -of the

Solicitor, United

States Department of the Interior,
.

Washington,

D.C., and; E. Kendall

Clarke, Esq., Field Solicitor, nited
States Department of the Interior, San
Francisco, California for the contestant; Donn L. Black, Esq., of Orr, Wen-

del & Lawlor, Oakland, California, for

the East BayREegiolialPark District;
Victor Westmian, Esq., Deputy County
Counsel of Contra Costa County

for

'

meet its burden of proof. Subsequently the contestant and other
parties petitioned for reconsideraBeatrice Challis Laws, Esq., of San
Francisco, California, and James W. tion of the Board's 'decision and subMoorman, Esq., of San Francisco, Cali- mitted briefs in support of their
fornia, for the Sierra Club; and petitions. On May 1, 1972, oral
Howard A. Twitty, Esq., of Twitty, argument was held before the
Sievewright & Miills, Phoenix, Ari- Board sitting en banc. Having carezona, for the American Mining fully considered all aspects of the
case, it is the decision of the Board
Congress.
that the opinion of September 3,
OPINIONBYHR. FRISHBERC 1971, be vacated, and that the case
INTERIOR BOARD OF LAND be remanded for further hearing.
APPEALS
We take this action with relucOn September 3, 1971,the Board tance. Additional proceedings will
of Land Appeals, in United States entail time and money. Yet the Dev. Kosanke Sand Corporation, 3 partment is required, before issuIBLA 89, 78 I.D. 285, reversed a ance of a patent, to examine each
decision of. Administrative Law claim "to the end that valid claims
Judge Graydon E. Holt,l dated may be recognized, invalid ones
eliminated, and the rights of the
1 The change of title of the hearing officer
public preserved." Cameron V.
from "earing Examiner" to "Administrative
Law Judge" was effectuated pursuant to order United States, 252 U.S. 450,: 460
of the Civil Service Commission, 37 P'.R.
(1920). We are thus obliged to de16787 (August 19, 1972).
Andrews, Olsen, Tufts, Jackson &
Sander, San Francisco, California;
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as is possible, whether a

discovery of a valuable mlineral deposit has been made on these claims.
On the record before us, we find that
such a determination is imposssible.
Before a final decision can be made
a new hearing must be held to elicit
evidence on various factors, which
shall be set out below.
Following our initial decision, a
number of parties which had not
formerly participated in the case
petitioned for leave to file briefs in
support of the Government's petition for reconsideration. These were
the East Bay Regional Park District, Contra osta County, the Environmental Defense Fund, Inc.,
the California Native Plant Society,
and the Sierra Club.2 They were
granted permission to participate as
amici curiae. These parties, in addition to alleging a lack of discovery
on the contestee's part, argued that
the National Environmental Policy
Act [NEPAl, 42 U.S.C. §§ 4321 et
8eq.(1970), requires the filing of an
environmental impact statement.
They also contended that NEPA
and the General Mining Act of 1872,
30 U.S.C. §21-54 (1970) require
that the land be chiefly valuable for
the mineral therein as a prerequisite
to discovery.
We hold that the law does not re-.
quire the preparation of an environ* mental impact statement in the case
before us. Section 102 of NEPA, 42
Te2 American Mining Congress filed an
amicus brief in opposition to the environmental position espoused by the other.amici curiae
and appeared at the oral argument.

INTERIOR

[8& 1..

: t

U.S.C. § 4332,provides in pertinent

part that:

8 *

[T]o the fullest extent possi-

ble: (1) the policies, regulations, and
public laws of the United States shall
be interpreted and administered in accordance with the policies set forth in
this chapter, and (2) all agencies of the
Federal Government shall:
*

7*

5

*

*

(C) include in every recommendation
or report on proposals for legislation and

other major Federal actions significantly
affecting the quality of the human environment, a detailed statement by the responsible official on(i) the environmental impact of the
proposed action,
(ii) any adverse environmental effects
which cannot be avoided should the proposal be implemented,.

(iii) alternatives to the

proposed

action,
(iv) the relationship between local
short-term uses of man's environment and
the maintenance and enhancement of
long-term productivity, and
(v) any irreversible and irretrievable
commitments of resources which would
be involved in the proposed action should
it be implemented.

The Guidelines issued by the
Council on Environmental

Quality,3

a federal agency established under
section 202 of the Act, provide:
* * * The phrase "to the fullest extent possible" in section 102(2) () is
8Council on Environmental Quality, Statements on Proposed Federal Actions Affecting
the Environment, Guidelines, 36 F.R. 7724
(April 23, 1971). Issuance.of the Guidelines
to federal agencies for guidance in preparation of environmental impact statements was
directed by Exec. Order No. 11514 § 3(h) 3
CFR 526, 42 U.S.C. § 4321 (1970). Although
the Guidelines do not have the effect of a
statute or regulation, they are nevertheless to
be accorded "great deference [as] the interpretation given the statute by the officers or
agency charged with its administration."
Udal v. Tallmn, 380 U.S. , 16 (1965).
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This comports with the position of
the Department' when it reported in
with the requirement unless existing law
applicable to the agency's operationsew- 1971to the Council on Environme Inpressly prohibits or makes, compliance tal Quality that the General Mining
impossible. (Section 105 of the Act pro- Act of 1872 "do[es] not admit of
vides that "The policies and goals set environmental considerations."5
neant to. make clear that each agency of
the Federal Government shall comply

forth in this Act are supplementary to
those set forth in existing: authorizations
of Federal agencies.") ' Guideline No. 4,
36 P.R. 7724 (April 23, 1971). (Italics
added.)

It is our conclusion that "existing
law applicable to the agency's operationS," ia., the General Mining
Act of 1872, as amended, supra,
under which the claims herein involved were located and which
opensto location and purchase,
"[e]xcept as otherwise providedall
valuable mineral deposits in lands
belonging to the United States) ***
and the lands in which they are
found * *

30 U.S.C. § 22 (1970),

"makes Compliance impossible."

~ ~ ~The

5 Section 103 of the NEPA (42 U.S.c.
§ 4333) provides:
"All agencies of the Federal Government
shall review their present statutory authority,
administrative regulations, and current policies and procedures for the purpose of.determining whether there are any deficiencies or
inconsistencies therein which prohibit full
compliance with the purposes and provisions
of this chapter and shall propose to the President not later than July 1, 1971, such
measures as may be necessary to bring their
authority and policies into conformity with
the intent, purposes, and procedures set forth
in this chapter."

In compliance with this: mandate, the
Deputy Solicitor, Department of the Interior,
in a letter to the Chairman, Council on Enr
vironmental Quality, dated- July 1, 1971,

stated:
"On September 1, 1970, we submitted a
report under section 103 of the National
Environmental Policy Act. This letter is intended to supplement that: report insofar as
it pertains to the agency jurisdiction of the
Bureau of Land Management (M).

-* purpose of the new language
[i.e., "to the fullest extent possible"] is to
make it clear that each agency of the Federal
Government shall complywith the directives
set forth in such subparagraphs (A) through
(H) of clause (2) of section 1,02] unless the
existing law applicable to such agency's
operations expressly prohibits or makes full
compliance with one of the directives impossible. If such is found to be the case, then
compliance with the particular directive is
not immediately required. However, as to
other activities of that agency, compliance
is required. *
5"
H
H.R..
REP. No. 91-765,
91st Cong., 1st Sess. 9 (1969).
In Calvert Cliffs' Coordinating Committee,
Inc. v. ARC, 449 F.2d 1109 (D.C. 1971), the

"The so-called location and settlement laws
leave LM without authority to consider
environmental factors in their administration. In Alaska particularly, the homestead.
settlement laws [43 U.S.C. §270 (1970)],
the native allotment law [Acts of. May 17,
1906, c. 2469, 34 Stat. 197, and August 2,
1956, c. 891, 70 Stat. 954, repealed by Act of
December 18, 1971 (Alaska Native Claims
Settlement Act), § 18(a), 43 U.S.C.A. § 1617
(a) (1973)], and the purchases authorized for
headquarters, trade and, manufacturing or
homesites
43 U.S.C. §§ 687a to 687a:-6
(1970)] permit entry without prior approval,
of the BLM. A similar situation arises

"Thus. the Section 102 duties are not
inherently flexible. They must be complied
with to the fullest extent, unless there is a
clear conflict of statutory authority. Considerations of administrative difficulty, delay
or economic cost will not suffice to strip the
section of its fundamental importance." Id. at
1115 (footnote omitted).

ing laws (0 U.S.C.
§ 21 et seq.). The Department has no control over entries made pursuant to these laws and the basic statutes
under which the entries are made do not
admit of environmental considerations. New
legislation is required, and the Department
has consistently recommended such legislation." (Italics added.)

court stated:

*

zS

*

S

throughout the United States under the min-

542

DECISIONS

OF THE

DEPARTMENT

The discovery of a valuable mineral deposit within its limits validates a mining claim located on public land in conformance with the
statute, and its locator acquires an
exclusive possessory interest in the
claim, a form of property which can
be sold, transferred, mortgaged, -or
inherited, without infringing the
paramount title of the United
States. 30 U.S.C. § 26 (1970); WTilbur v. Krushnic, 280 U.S. 306, 316
(1930) ; Cole v. Ralph, 252 U.S. 286,
295 (1920).; orbes v. Gracey, 94

U.S. 762, 767 (1877). Such .an interest may be asserted against the
United States as well as against

third parties, Best v. Humboldt
Placer Mining Co., 371 U.S. 334,336

(1963); Gwillim.v. Donnellan, 115
U.S. 45, 50 (1885), and may not be
taken from the claimant by the
United States without due compensation. See United States v. North

American Transportation

Trad-

ing Co., 253 U.S. 330 (1920); of.

:Best v. Humboldt Placer Mining
Co., supra. The holder of a valid
mining claim has the right, from
the time of location, to extract, process and market the locatable mineral
resources thereon.
Upon satisfaction of the requirements of 'the statute, the holder of a
valid mining claim has an absolute
right to a patent from the United
States conveying fee title to the land
within the claim, and the actions
taken by the Secretary of the Interior in processing an application
for patent by such claimant are not

OF THE INTERIOR

[80 I.D.

discretionary; issuance of. a patent
can be compelled by court order.

Wilbur v. Krushnic, supra, at
318-19; Roberts v. United-States,
176 U.S. 221,231 (1900.). The patent

may contain no conditions not authorized
by law. Deffebacek v.
Hawke, 115,U.S. 392, 406 (1885).6

The claimant need not, however, apply' for patent to preserve his property right in the claim, but may if
he chooses continue to extract and
freely dispose of the locatable minerals until the claim is exhausted,
without ever having acquired full
legal title to the land. Union Oil Co.
of California v. Smith, 249 U.S. 337,
348-49 (1919); United States V.
Carlile, 67 I.D. 417,421 (1960) .7 The
patent, if issued, conveys fee simple
title to the land within the. claim,
but does nothing to enlarge or diminisl the claimant's right to its locatable mineral resources.
In order that an environmental
impact statement be required under
NEPA, there must be contemplated
"major Federal action(s) significantly affecting the quality of the
: 6"* *The
'
patent of a mining claim
carries with it such rights to the land which
includes the claim as the law confers, and no
others, and these rights can neither be enlarged nor diminished by any reservations of
the officers of the Land Department, resting
for their fitness only upon the judgment of
those officers. * * *" Davis's Administrator v.
Weibbold, 139 U.S. 507, 28 (1891).
7" * * * The owner is not required to purchase the claim or secure patent from the
United States; but so long as he complies with
the provisions of the mining laws, his possessory right, for all practical purposes of ownership, is as good as though secured by
patent. * e *" Wilbur v. Krushsci, spra, at
317.
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human environment." The statement is to be-provided- as part of
a recommendation or report on a
"A major federal action' is one that requires substantial planning, time, resources or
expenditure; Clearly the NEPA contemplates
some federal actions which are minor, or have
so little, envitonimentai impact, as to fall outside its scope.

i

proposal to implement such action.
It has been held that the statement
is not to be: merely advisory in
nature, but that the environmental

8

*-'

i:*t

*

9.
S

.5i-S

"A federal action 'significantly affecting the
quality of the human environment' is one that
has anrimportant or meaningful effect, directly
or indirectly, upon any of the many facets of
man's environment. Natural Resources-Defense
Council,Inc. v. Grant, 341 F. Supp. [356, 367
(E.D. N.C. 1972) J. The-phrase must be broadly
construed to give effect to the purposes of the
NEPA. A ripple begun in one small corner of
an environment: may become a wave threatening the quality of the total environment.
Although the thread may appear fragile, if
the actual environmental impact is significant,
it must be considered.* * *" Citizens Organized To Defend the Environment, Inc. v.
Volpe, 353 E'. Supp. 520, 540 (D.C.S.D. Ohio
1972).
The following are examples of "major Federal actions" for which environmental impact
statements have been required:
Decisions of the Secretary of Transportation
Involving federal-aid highivay projects:
Monroe County Conservation Council v.
Volpe, 472 .2d 693 (2d Cir. 1972) ; Scherr v.
Volpe, 466 F.2,d 1027 (7th Cir.' 1972) ; Brooks
v. Vope, 460 F.2d 1193 (9th Cir. 1972)
Arlington Coalition on Transportation v.
Volpe, 458 F.2d 1323 (4th Cir.), cert. denied,
409 U.S. 1000 (1972); Lathan v. Volpe,-455
F.2d 1111 (9th Cir. 1972) ; Named Individual
Members of the San Antonio Conservation
Soc'y v. Tezas Highway Dep't, 446 F.2d 1013
(5th Cir. 1971) ; Stop H-5 Ass'n v. Volpe, 353
F. Supp. 14 (D. Hawaii 1972) ; Keith V. Volpe,
352 F. Supp. 1324 (C.D. Cal. 1972); Daly v.
Volpe, 360 F. Supp. 252 (W.D. Wash. 19T2);
Conservdtion Soc'y of Southern Vermont v.
Volpe, 343 F. Supp. 761 (D. Vt. 1972);
Morningside-Leno Park Ass'n v. Volpe, 3,34F.
Supp. 132 (N.D. Ga. 1971); Nolop v., Volpe,
33 F. Supp. 1364 (S.D.S.D. 1971) ; Harris-

burg Coalition Against Ruining the Ensironment V. Volpe, 330 F. Supp. 918 (M.D. Pa.
1971).
Construction of the Trinity River Basin

Project:

Sierra Club v. Froehlke, No. 71-E-983 (S.D.
Tex., filed February 16, 1973) [ ERC 1033].
Construction- of the TennesseejTombigbee
Waterway:
Environmental Defense Fund v. Corps of

. Supp 925; (D.D.C. 1971).
Engineers, 31
Construction of the Cross'Florida Barge
Canal:
Environmental Defense Fund- V. Corps of
Engineers, 324 F. Supp. 878 (D.D.C. 1971).
Construction of dam project:
Environmental, Defense Fund v. TVA, 468
F.2d 1164 (6th Cr. 1972) ; Conservation
Council of North, Carolina v. Froehlke, 340 .
Supp. 222 (M.D.N.C. 1972).
Channelization of river bed:
Natural Resources Defense Council v.
Grant, 341 F. Supp. 356 (E.D.N.C. 1972);
Akers v. esor, 339 F. Supp. 1375 (W.D. Tenn.
1972).
Dredging of New Haven, Conn., harbor and
dumping of dredged materials in Long Island

Sound:

Sierra Club v. Mason, 351 F. Supp. 419 (D.
Coun. 1972).
Construction of coal-fired electric generating

plants:
Jicarilia Apache Tribe of Indians v. Morton,
471 F.2d 1275 (9th Cir. 1973).
Nuclear test ont Amchitka Island, Alaska:
Committee, Inc. for -Nuclear Responsibility v.
Seaborg, 463 F.2d 783 (D.C. Cr. 1971).
Simulated nuclear test on atoll in Pacific

Trust Territories:

People of Enewetak v. Laird, 353 . Supp.
811 (D. Hawaii 1973).
Federally financed downtown urban renewal

project:

Businessmen Affected by the -Yearly Action
Plans, Inc.: (BASYAP) v. D.C. City Council,
339 F. Supp. 793 (D.D.C. 1972)..
Federally funded waterfront rehabilitation
project involving destruction of buildings of
alleged historical value:

Boston Waterfront Residents Ass'n v.

Romney, 343 F. Supp. 89 (1. Mass. 1972).
Federally funded state prison reception and'
medical center:
Ely v. Velde, 451 F. 2d 1130 (4th Cir. 1971).
Federal loan for construction of 16-story,
221-unit apartment- building:
Goose H6llow Foothills League v. Romney,
- :
334 F. Spp. 877 (D. Ore. 1971).
Approval by National Capital Planning Commission of private redevelopment project in
District of Columbia:
McLean Gardens v. National Capital Plaining. Cominn, No. 2042-72 (D.D.C., filed
October 21, 1,972) [4 ERC 1708].
License to construct nuclear power facility:
Calvert Cliffs' Coordinating Committee, Inc.
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considerations set forth therein' natives to the proposed action." 9
must be a factor in the agency's de- The plain meaning of the statutory
cision \whether or. in what form to language connotes an action procarry out the proposed action. posed to: be . taken by a federal
odvert Cliffs' Coordinating Com- agency which is discretionary in
character and to which 'there may
'i~ttee,Inc. v. AEC, 449 F.2d,1109,
1117-18 (D.C. Cir. 1971). The state- exist a viable alternative. It is diffiment must discuss, inter alia; "alter- cult to perceive how -the possible
issuance of patent in the case before
v. ABC; 449 F.2d 1109 (D.C. Cdr. 1971) ;Isaak
Walton. League of America v. Schlesinger, 337
us can fall within the designated
P. Supp. 287 (D.D.C. 1971).
category. The action taken to per, License to construct pumped storage electric powerplant:
fect a claim and apply for patent,
Scenic Hudson Preservation Conference v.
although authorized and prescribed
0PP,453 F.2d 463 (2d Cir. 1971), cart. denied,
by law,. is in no. sense a federal
407 U.S.926 (1972).
* License to construct high-voltage electric
action. The location of the claim,
power transmission line:
- Greene County Planning Board v.

PC,

455 F.2d 412 (2d Cir.), cert. denied, 409 U.5.
849 (1972).
Permit under Rivers and Harbors Act to
construct water Intake and discharge facility:
Citizens for Clean Air, Inc. v. Corps' of
Engineers, 349 F. Supp. 696 (.D.N.Y. 1972).
Permit under Refuse Act to discharge refuse
or treated waste water into navigable body
of water:
Sierra Club v. Sargent, Civil No.. 249-71C2
(W.D. Wash., filed March 16, 1972) [3 RC
01905J ; Kalur v. Resor,335 P. Supp. 1 (D.D.C.
1971).
Permission by Interstate Commerce Commission to abandon short-line . freight railroad
serving New York Harbor traffic:
city of New York v. United States, 337 F.
Supp. 150 (E.D.N.Y. 1972)..
Federally imposed plan for control of emissions of sulphur oxides from copper smelter:
Anaconda Co. v. Ruckcelshaus, 352 F.' Supp.
A
697 (D. Colo. 1972).
Termination by Secretary of the Interior of
contracts for extraction and sale of helium
awarded under National Helium Act:
Ntional Helium Corp. v. Morton, 455 I'.2d
650 (10thCir. 1971).
Awatd by Secretary of the Interior of offshore oil leases to 80 tracts of submerged land,
primarily off eastern Louisiana:
Natural Resources Defense Couiscil'v. Morton, 458 F.2d 827 -(D.C. Cir. 1972).
Approval by Secretary of the Interior of
lease by Indian pueblo of lands on Indian
reservation held in trust by the United States:
Davis v. Morton, 469 F.2d 593 (10th Cir.
1972), rev'g, 335 F. Supp. 1258 (D.N.M. 1971).
A common element which distinguishes the
"major Federal actions" described above from
the issuance of a patent to a valid mining
claim is that in each instance cited there
existed an area in which the federal agency

involved was free to exercise discretion. After
having accorded full weight to environmental
factors the agency was empowered to render
the final administrative decision on, e.g., the
route, design, or method of construction of a
highway or a waterways project, or portion
thereof, the scope and design of a federally
funded rehabilitation project, or whether or
not or under what conditions to grant a
license, permit, loan, or lease. In no case which
we have been able to find hgs a court characterized the performance of a ministerial duty
as a "major Federal action(s)."
9 In Nat ural Resources Defense Council, Inc.
v. Morton, supra, note 8, a case involving the
discretionary authority of the Secretary of the
Interior to award offshore oil leases, it was
held that the agency must consider all alternatives reasonably available, not necessarily
limited to those measures which it is empowered to adopt. The court pointed out:
"The mere fact that an alternative requires
legislative implementation does not automatically establish it as beyond the domain of what
is required for discussion, particularly since
NEPA was intended to provide a basis for
consideration and choice by the decisionmakers in the legislative as well as the executive branch. But the need for an overhaul
of basic 'legislation certainly 'bears on the
requirements of the Act. We do not suppose
Congress intended an agency'to devote Itself
to extended discussion of the environmental
impact of alternatives so remote from reality
as to' depend on; say, the repeal' of 'the anti-

trust laws." Id. at 837.
To the ministerial act of issuance of a patent
to a valid mining claim there exists no alter
native. Even a complete overhaul of the General Mining Act of 1872 would have-no effect
on claims located beforei the effective date of
the new legislation.
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the exploration leading to discovery, the performance of the annual
assessment work, and the compliance with the procedural provisions
of the statute are all performed by
the claimant. Once the statutory requirements have been met, the Secretary has no alternative but to issue
patent.
While the decision-making process in determining the existence of a
discovery involves an exercise of
judgment, it is not discretionary in
the ordinary
sense. WiThur v.
Krushnic, supra, pp. 306, 318-19.
Discretionary authority implies the

consistent position of the courts and
this Department that because a
mining claim is an interest in and a'
claim to property, it may not be
declared invalid except in accordance with due process. .Casmeronv.
United State&, 252 U.S. 450 (1920).;

United States v. O'Leary, 63 I.D.
341 (1956). Due process means more
than notice and opportunity for
hearing. Itrequires the application
of fixed, objective rules to. facts.

See Wilbur v. Kvusltnic, supra. In

that case the Secretary was ordered
by a writ of mandamus to apply the
pertinent statute as interpreted by
absence of fixed rules.. 0 Such
the Court to the application for
authority is vested in the Sec-. patent.' 3
retary in granting oil or mineral
It has been argued herein that
leases - and in issuing patents un- even assuming a patent must issue,
der certain statutes.1 2 In these cases, the filing of an environmental imwhich do not involve property pact statement by the Department
rights, the Secretary may weigh the of the Interior is nevertheless reeffect of leases or patents against quired by NEPA as a condition
the public interest and grant or deny precedent to such issuance for inforthem accordingly, even though the mational purposes.. We cannot acapplications meet all other statutory cept this contention. NEPA intends
and regulatory requirements.
that Congress and the general pub-'
The Secretary has no such discre- lie be kept informed of major fedtionary, authority in determining eral actions and the effects thereof.
whether a discovery exists and a As we have already stated, however,
patent should issue. It has been the the issuance of a law is not a major
federal action within the meaning of
10see cases collected at 12A Words and
NEPA. Moreover, to condition the
Phrases, 327-355, App. 52.
- .g., Udel v. Tallman 380 U.S. l (965)
full enjoyment of an existingFright
Duesing v.
daZI, 350 .2d 748 (D.C. Cr.
upon
the filing of an informational
1965), cert. denied, 383 U.S. 912 (1966);
Haley v. Seaton, 281 F.2d 20 (D.C. Cir.
1960); some statutory grants of secretarial
discretion are at 30 U.S.C. §§ 189, 201, 209,
211, 226.
C
"E.g., 43 U.S.C. 1171; Lewis v. UdaZl,,
374 F.2d 186 9th CIr.1967) Ferrjv. Udall,
336 F.2d 706 (9th ir 1964); Wi1ceo$8oa v.United States, 813 F.2d 884 (D.C. Cir. 1963);
Jck H. tookstial, 1 IBLA 278 (1971).

I While the Court's interpretation of the
statute in Krushaic was: modified in HIckel v
Oil Shiale Corp., 400 US. 48 ((1970), the'
proposition for which Krushnic is cited herein,
namely, the limited latitude of the Secretary
in applying the mining laws, subject to court
older was not before the Court in Hickei and,
hence, not affected by the latter.

0
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statement by the executive branch..
: of the, federal government, the adequacy of which statement is subject
to attack by third parties and ultimate determination by the' courts,1'

would seriously impair that right.
Such proceedings might take years,
and the mining claimant, whose
right to full en'joyment.is being.enjoined, would be almost helpless to

hastenthe process.

.
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it might be argued that delay in issuance of a patent would cause the
owner of a valid claim no real injury. But this argument illustrates
the fatal defect in the proposition
that NEPA requires the filing of an
environmental impact statement
before patent can issue. For the real
environmental issue is not legal title
to the claim, but the impact of the
mining operation upon the environment. To the extent that the mining
laws give to individuals the right
to enter the public domain, to locate
claims thereon, to discover minerals
therein and to extract and remove
those minerals therefrom, all without prior approval of the United
States, the development of a mining claim cannot be tortured into
"Federal action," major, minor or
otherwise.
That the Secretary is not required
to file an environmental impact
statement as a condition precedent
to issuance,of patent does not fore-

Nowhere in NEPA or its legislative histpry does it appear that Congress htended, such' an effectIupon
the rights of private individuals.
Where 6oongress has amended the
mining laws by excluding certain
minerals from location, it has consistently recognized the need to preserve property rights by excepting
valid existing claims from the operation thereof.'5 We do not believe
that it intended to do otherwise
When enacting the National Environmental Policy Act.
As noted above, a claimant need
of environnot obtain full legal title to the land. close consideration
in order to retain the right to ex- mental costs in the resolution of the
tract and dispose. of the locatable issue before us: whether each of the
minerals until they are' exhaused. claims is in fact valid by reason of
Wilbur v. IKrushnic, supra; Union the discovery of a valuable mineral
City Oil Co.v.Smith, supra; United deposit within its limits. To.the exStates v. Carlile, supra. From this tent federal, state, or local law requires that anti-pollution-devices or
14E.g, Natura Resources Defense Council v. other environmental safeguards be
Morton, 45 '.2d 827 (D.C. Cir. 1972); and
installed and maintained as part of
see other cases cited above at note S. According
to Timothy Atkeson, General Counsel, Council the processesof extraction and beneon Environmental Quality, fifty governmental
actions are presently enjoined pending com- ficiation of the minerals. contained
pliance with iNEPA. See, his: statement before
in the claims, the expenditures made
the Subcommittee on the Environment of the.
necessary by such protective measSenate Committee on. Commerce on, April 5,
1973, at S.,
ures may properly be' considered in
15E1g.,§ 87 of the Mineral ILeasing Act, of
1920, 41 Stat. 451,. 30 U.S.C. § 193- (1970)
connection with the issue of market§ 7 of the Common Varieties Act of 1955, 69
ability, as part'of the costsin deterStat. 372, 30 U.S.C. § 615 (1970).
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iie withiin

the claims.
As regards the second point 'teIating to whether a. comparison of
values prior to, the issuance of' a
patent is required, the applicable
laws recognize no,such tet. In early
cases involving the' application of
the miiiing laws, the Department
was faced with numerous private
contests between agricultural entry-

men and mineral claimants as to
whether the land in issue was
mineral or non-mineral in character. See, e.g., Castle v. Womble, 19
L.D. 455 (1894); Magruder v. Oregon and California R.R. Co., 28
L.D. 174 (1899). These cases focused

I

-

volved, possessed a positive or
greater value for the purposes for
which the award was made and, no
practical or commercial value for
the purposes for which. patent was
denied." Id. at 252. The Departmelnt
then expressly held that:
* *

*

if a mineral claimant is able to

showthat the, land, contains mineral of
such quantity and value as to warrant a
prudent man in the expenditure of his
time and money thereupon, in the reasonable expectation of success in developing
a paying mine, such lands are disposable
only under the mineral laws, notwithstanding the fact that, they may. possess
a possible or probable greater value for
agriculture or other purposes.

Id. ,at 254. Cited with approval in

United States v. Langmade and
iWsler, 52 L.D. 700, 705 (1929).

on the comparative value of the
lands involved for mining as opposed to.agricultural purposes. They
seemed to4apply precisely the balancing approach advocated by
amici curiae. In Cataract Gold Min-

(1970), under which the claims.
were located in the instant case, and
the Act of August 4, 1892, 27 Stat.

ing Co., 43 L.D. 248 (1914), how-

348, 30 U.S.C. § 161 (1970), relating

ever, the Department, was confronted by. a case within which it
was alleged that regardless of
whether minerals existed in such
quantity and of such quality as
would meet the prudent man rule of
Castle v. Wonble, supra,the land
was still more valuable for the development of electrical power. The
Department examined the law and
noted that while many. earlier deci-

to building stone. Section 1 of the
Act of 1872, as amended, provides:

sions ,ha, appa-rently~utilized a bal-

A useful comparison can be made
between the Act of May 10, 1872,17
Stat. 91, as amended, 30 U.S.C.

§ 22

Except as otherwise provided, a valuable mineral deposits in lands belonging to, the United States, both; surveyed
and, unsurveyed,. shall be free-and open to
exploration and purchase, and the lands
in which they are found to occupation
and purchase, by citizens of the United
States *
e [[Italics added]

30 U.S.C. §22.
Section 1 of-the Act of 1892 pro-

ancing, of values approach, those

vides.:

decisions -had actually been prem-

Any person authorized'to enter lands
under. the, mining laws of- the United

ised on the belief "that the land in-

521-34232
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States may enter lands that are chiefly; inassessing the weight and

valuable for building stone under the provisions of the law in relation to placer
mineral claims. ** 8 [Italics added]

30 U.S.C. § 161.
V
The Act of 1872 contains no langLage that admits'of limitatidn on
the location of claims, save that they
must be for valuable mineral deposits. The Act of 1892, relating to
building stone, however, requires as
an additional prerequisite for a
valid claim for building stone that
the lands embraced within such
claims must be chiefly valuable for
the located mineral. Therein, Congress has expressly mandated a
comparison of values approach. But
it is equally clear that.Congress has
chosen not to amend the Act of 1872
to the effect that all claims must embrace lands chiefly valuable for located minerals. We do not believe

credi-

bility to be.accorded the locator's
testimony in determining whether a
discovery has been made. Helen V.
Wells, 54 I.D. 306, 309 (1933); E.,
H. Palmer, 38L.D. 294 (909). And
it may be an issue in evaluating his
bona fide intention to develop a mining operation. As the Court stated

*t-

in United States v. Colenan 3913
U.S. 599,'602 (1968):

** * Under the mininglaws Congress
has made public lands available to people
for the purpose of mining valuable mineral deposits and
purposes.-*

not

for

other

We note that the East Bay Regional Park District has applied for
the land under the Recreation and
Public Purposes Act, 43 U.S.C.
|§869 et seg. (1970), and that
Contra Costa County, within which
the land is situated, supports this
that anything in NEPA wouldhint action. We believethey have the reqthat Congress intended so drastic a uisite interest to participate in
revision. Nor have the amici curiae further proceedings, and they will:
pointed to anything in the legis- be recognized as parties in the hear-'
lative history of the Act that would ing below. The other amici curiae
justify such a reading of the statu- have, only a general concern for the
toly language. Accordingly, we environment of the 'rea and the aphold that under the Act of May 10, plication of the mining' law. Ac1872 spra, if the discovery of a cordingly, they will not be granted
valuable mineral deposit be shown, status in the hearing as parties but
a valid claim exists, regardless of a may remain as amici for the limited
more beneficial use to which the purpose of filing briefs to the Judge
land might be put. See United or this Board.
States v. Iron Silver Mining, Co.,
Contestant requests that the
Board reverse its decision of Sep128 U.S. 673, 684 (1888).
While the existence. of other: tember 3, 1971.'In support of its
values does not qualify the locator's request contestant asserts that the
rights under the mining law if''he decision of the Board is unclear as
has a valid claim, it may be a factor to exactly what standard was apin determining whether . a; valid plied in connection with the marketclaim exists. It may be considered ability test. The test to 'bet applied

5586] :;
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in determining whether the locator.
of a mining claim has demonstrated
a discovery of a valuable mineral
deposit. is set forth by the Department in Castle v. Womble, 19 L.D.
455,457 (1894):
[W]here minerals have been found and
the. evidence is. of such a character that
a perspn ofordinary prudence would be
justified in the further expenditure of
his labor and means, With a reasonable
prospect of success, in developing a valuable mine, the requirements of the statutehave been met.

den of proof may be more difficult'to
meet in a situation .whlie, as here,

developmental work on a claim has"
not reached the stage of full-scale,
mining operations, the standard to
be applied is the same regardless of
the extent to which a locator has developed his claim. Obviously, con-

testee's burden of proof is much
more 'difficult to meet where development of his claim has not reached
the point of-actual sales and significant profits. See, e.g., United States

This test has met the approval of v. Pierce, 75 I.D. 255 (196&) ; United
the Supreme Court on several oc- States v. New Jersey Zinc. Company,
casions. Best . v. Humbldt,Placer 74 I.D. 191 (1967); of. United
Mining Co.,31 U.S. 334 (1963),; States v. Aderson,l 74 I.D.292
Cameron v. United States, 252 U.S. (1967). However, the mining laws
do not require' a mining claimant to,
450 (1920) ;Chrisman v. Miller, 197
U.S.. 313, 322' (1905). In United demonstrate a paying mine as .an
accomplished fact. See United
States v. Cblemnan, 390 U.S. 599
(1968), the. Supreme Court again States v. McKenoie, 4 IBLA 97, 100.
approved the ptrudent man test and (1971).
Contestant next argues that the
specifically recognized the marketevidence
adduced at the original
ability test as' a logical complement
hearing
does
not support a finding
to and refinement of the prudent
of
discovery
on each claim. Upon.
man rule. In Coleman, the court
re-examination,
of the record,. we,
stated.
conclude that the evidence:is insuf* * * Minerals which no prudent man
ficient to make a final determination
will extract. because there is no demand
as to the validity of the claims.
for them at a price higher than the cost
Therefote, all parties are afforded a
of extraction and transportation are
hardly economically valuable. Thus,
further opportunity to produce ev1-'
profitability is an important consideration
dence' on those issues 'which were:
in applying the prudent-man test, and the 'insufficiently .covered at the first
marketability test which the Secretary
hearing,
has used here merely recognizes this fact.
'Upon rehearing,' in order to estab390 U.S. at 602, 603.
lish a discovery on each claim in isIn our view, this Board applied sue, evidence should be further de-,
the; proper legal standard in our veloped on.the following points: '
original decision. While we recog-.
.LSignificant variations iii value
nize that a mining. 'laimant's bur' occurred between the sanmplestaken
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by contestant and contestee. Therefore, further sampling is necessary
to demonstrate clearly the quality
and quantity of silica sand on each
claim. In the analysis of the samples care should be taken to avoid
combining samples from different
claims.. As this Board stated in
United' States v. Buneowski, 5
IBLA 102,179I.D. 43, 51-52. (1972):
[T]hjere must. be a discovery on each
claim. The appellants must show as to
each caim that they have found a mineral deposit which satisfies the prudent
man rule as complemented by the market"
ability test. (Italics in. original)

In order to avoid further problems in connection with sampling,
we recommend that joint sampling
' be conducted on each claim.

22. The quantity of sand on the
claims should be considered in connection with the existing and fore-'
seeable market; i.e., evidence should
be presented on the-presence of sufficient reserves within the limits of
each claim. The record contains no
such evidence. Should the validity
of one or more of the claims be established, the issue of possible excess reserves must be considered.

:See United States: v. Anderson,
sup-ra.

3. Different grades of silica sand
produce different types of' glass.
Thus, the critical issue in establishing marketability is the nature and
extent of the market for each grade
of glass sand-and the approximate
amount of each grade on each Clairnl

4. The milliiig and flotation process described by contestee in the
original) hearing needs further
clarification in' order-to determine

OF- THE-

INTERIOR

150 I.D

whether the costs of beneficiation
permit the silica sand to be marketed at a profit. In developingthis
evidence, to the extent it is reasonably possible, similar- costs of other
producers should also be presented.
Contestant contended, and the
Judge so held, that absent an
actual pilot testing of the proposed
process, it- cannot be determined
whether the process can be worked
at a profit. We reject such a position. Certainly, the existence of a
successful'pilot plant would' greatly
increase contestee's ability to 'demonstrate the costs of producing its
silica sand and the feasibility of its
process. When the contestee's case

rests on a proposed flotation process
which has yet to be tested, expert
corroborative evidence would be
helpful and might be essential in
determining the potentiality of success. The Government, of course,
may rebut such evidence.
5. Evidence relating to the costs of
transportation should be further developed on rehearing. The subject
claims are closer to the existing markets than the deposits of present
suppliers. It does not necessarily
follow, however, that contestee's
costs of transportation will be lower.
While distance is an-important factor in determining transportation
costs, it is not' necessarily the only
factor. Transportation costs' may
vary depending upon whether sand
is shipped by road; rail, or water.
Costs may also vary dependingupon
the difficulty presented by the geographic conditions of. the route, as
well as other factors.
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Coit'estee argues that silica sand

6. Since water is relatively scarce

:isshipped "f.o.b. plant at $4.25 per

in the area of the claims, its availability,ithe contestee's right to use it
and the cost related to such use are
all items which must be considered
on remand.

-ton" and.that transportation costs
under these 'terms are incurred by
-the glass producers rather than-the
-sand suppliers. We recognize that
where a glass producer quotes a
price for sand and incurs the transportation costs, the producer, in all
likelihood, reflects-.this cost in the
-price.per ton he is willing to pay
:aparticular supplier.for silica sand.
However, we cannot determine fromn
'the present record. whether. -glass
'producers would quote the same
'terms to contestee as they apparently have quoted to existing sand
-Suppliers.
It may be that, because of geographic conditions or the mode of
transportation, glass producers will
*offerbetter terms to contestee than
they apparently have made to existJug suppliers. On the other hand,
because of-geographic conditions or
the mode of transportation, glass
producers may not. want 'to' incur
'the expense of transportation, and
-therefore mayoffer contestee a price
for its sand which does not reflect
'transportation as a cost. In the latter instance contestee would have to
produce evidenceto establish its cost
-oftransporting sand from its claims
to the' glass' producers. Whatever
the situation might be, evidence
should be developed on transportation costs so that an informed determination can be made with regard
to this issue in applying the marketability test.

7. As discussed above, evidence, if

any, as to additional costs necessary
to meet pollution control standards,
under such applicable federal, state,
and local laws as may apply, is relevant to determine whether production mav be reasonably foreseen as
returning a profit to' contestees.
8. In applying the legal standards to the facts of the case,.all -factors must be considered as of the,
time of the hearing and as of the
time the land in issue was officially
classified for disposition under the
Recreation and Public. Purposes
Act, 43 U.S.C. § 869 et seq. (1970).
:9. In addition to determining
whether a discovery has been made
and still exists on each of the claims,
the -date on which each discovery
was made must be considered. The
date is important for two reasons.
First, the claims were located by
Steve Kosanke and others in 1963
and 1964as association placer claims
of 40 acres each. Three of the claims
remaining at issue,Earache No. III,
Earache No. V and Pete, still contain 40 acres. Although the exact
date of transfer does not appear in
the record, Kosanke's patent application, filed July

30, 1964, states

that the claim had been conveyed to
Kosanke Sand and Gravel Company. Unless a discovery is made-
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prior to the transfer of an associa-.,
tion placer claim to a single claimant, the transferee is only entitled
to perfect each claim as to 20 acres.
United States v. Harenberg, 9
IBLA 77, 86 (1973); United States
Iv.Lease, 6 IBLA 11,27; 78 I.D. 379,
386, n.5 (1972). Therefore,'unless'

lates back to the date of filing of the
application leading to such action,
Frank Meluzo, 72JL'D.21 (1965);'
Harry E. Nichols, 68 I.D. 39 (1960),
it has-not ruled upon whether' an
application under the Recreation
and Public Purposes. Act falls
within this principle. See, B. C.

there was Ia discovery on each of

Bu6ch, 75 I.D. 140, 144 (1968), aff'd,

these three claims prior to the date Buch v. Morton, spra. 6 Since the
of the transfer to contestee each issue may not arise in this case, declaim can be valid for 20 acres at pending on resolution of other facmost.

tual questions, we do not decide it

The date of discovery is also crucial for another reason. On September 30, 1970,'the California State
Director, BLM, classified the lands
covered by these mining claims for
lease or sale for recreational use
'under the Recreation and Public
Purposes Act, 43 U.S.C. § 869 et
seq. (1970). The classification withdrew the land it covered from disposition under the public land laws,
including themining laws, but did
not adversely affect valid existing
rights. Buchov. Morton, 449 F.2d 600
(9th Cir. 1971). Therefore, all the
requirements essential to a valid
mining location must have been
completed by that date at the latest.
The classification was made pursuant to an application filed on October 24, 1964, by the East Bay
Regional Park District. East Bay
Regional Park contends that equity
and the doctrine of de facto withdrawal require a relation back of
the classification decision to the date

now. However, to resolve all possibly pertinent matters, we request
the Judge to consider in'his findings
whether a discovery existed as of
October 24,1964.
At the hearing, the parties may
develop such other evidence as is
pertinent.
This case has engendered considerable public and legislative cominent within the Sian Francisco and
Sacramento areas. Nevertheless, we
are confident that each Administrative Law Judge situated in Sacramento would conduct the' hearing
with judicial detachment and fairness. We are concerned, however,
not only with the substance of justice, but also with its appearance.
Consequently, to remove any basis
for doubt as to the impartiality of
further proceedings, we direct that
a Judge be assigned from the Salt
Lake City Office,Hearings Division,
Officeof Hearings and Appeals, to
hear this case.

of its application. While the Des For a discussion of the resolution of a consome
cir~flict~ between an oil and gas lessee and a minpartment has held that in some
cir- eral locator, see Union O Cor pansj of Calicumstances the classification or
other disposition of public land re-

fornia,

65 I.D.

245 (1958),

ad,

Union

Oil

Company of California . Udall 289 F.2d 790

(D.C. 196,I).
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Therefore, pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the decision of this Board dated September 3, 1971, is set aside and the case
is remanded for further hearing and
decision.

is so deficient that it will nI1t support the concluon reached in the
decision of September 3, 1971 (3
IBLA 189). Accordingly, I adhere
to that decision.
EDWARDW. STIEBING, Member,

I CONCUR:

NEWTONFRISHBERG, Chairman.

ANNE POINDEXTER LEWIS,

Member.

WE CONCUR:
JAMES M. DAY,Director,

Ex Ofcio Member.
FREDERICK FISHMAN,

Member.

MRS. THOMPSON

CONCUR-

RING IN PART, DISSENTING
IN PART

I agree that this case must be remanded
for a further hearing to
DOUGLASE. HENRIQUES,
Member.
resolve adequately the, question of
the validity of the claim and enMR. STUEBING CONCURRING titlement to patent.
IN PART, DISSENTING IN
I disagree with Mr. Frishberg's
PART.
opinion with regard to the question
I am in full agreement with those relating to a comparison of mineral
portions of the majority opinion and other land values. I believe his
which hold (1) that the accomplish- opinion sweeps unnecessarily and
ment of an environmental analysis too broadly in ruling on the mateand statement as contemplated by riality of comparative values. He
section 102(C) of the National En- recognizes that evidence of nonminvironmental Policy Act of 1969 is eral values may be admitted for the
not a prerequisite to the issuance of purpose of evaluating the claimant's
a patent to a valid mining claim lo- good faith and in assessing the
cated in compliance with the Act weight and credibility of his testiof May 10, 1872, as amended, and mony. With this I agree. However,,
(2) that the law does not provide I disagree with the attempt to rethat claims so located may be found solve the broader question as to the
to be invalid by weighing the pro- application of the comparative
-spective value of their anticipated value test on the validity of mining
mineral yield against the present or claims in other respects. There are
prospective value of the land for conflicting precedents and viewother purposes.
points in applying such a balancing
However, I do not agree with the test. A ruling of such importance is
majority that the state of the record best made after all of the facts are
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known. It may be that this case will
be resolved on further hearing
without the necessity of deciding
this question. Therefore, a ruling
now is premature. Evidence on comparative values may be admitted, in
any event, although cast in a different complexion.
Accordingly, I would defer a
final ruling on the scope of the applicability of comparative values in
evaluating the validity of a mining
claim, and the mineral character of
the land embraced thereby, until
resolution of the question is required after the complete -factual
record has been made. This obviates
any reason for discussing the principles involved and my viewpoints
-onthis question at this time.
: JOAN B. THoMPSON,Member.

WE:CONCUR:
MAfARTIN RITVO,

JOsEPH

Member.

TW.
Goss, Member.

UNIFORM RELOCATION ASSISTANCE APPEAL
OF MALDRUS
AND, GERALDINE EASLEY
1 OE

18

Decided August 3,1973
Appeal from a determination dated
October 10, 1972, by the Regional
Director of the Southwest Region of
the Bureau of Reclamation, concurred
in by the Commissioner of the Bureau
-of Reclamation, disallowing, in part, a
claim for relocation assistance benefits

OF: THE

1-35-417,
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Mountain Park
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Project,

Oklahoma.
Affirmed.

-

Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970: Uniform Relocation Assistance: Moving and, Related Expenses:
Payment for Moving Expenses:
Generally
A claimed loss in appraised value of a
dwelling property which serves as the

headquarters for a farm operation, and
the expense incurred in obtaining the

-

appraisal, being unrelated to the transaction in which the United States acquired one of two disconnected tracts
comprising the farm operation, one of
which: was situated approximately 8
miles north of the dwelling site property
and the other approximately 5 miles
southwest of it, are properly disallowed
as not compensable.

Uniform Relocation Assistance and
Real Property Acquisition Policies Act
-of 1970: Uniform Relocation Assistance: Moving and Related Expenses:
Payments in Lieu of Moving, and Related Expenses: Fixed Payment: Partial Taking of Farm Operation
A claim for a fixed payment in lieu of
actual moving and related expenses is
-properly disallowed in the case of a par.tial acquisition of a farm operation where
the farm met the definition of a farm
operation prior to the acquisition and

the property remaining after the acquisition also meets that definition.

APPEARANCES: Maldrus and Geraldine Easley, pro se; Alvertus V.
Rasco, Jr.,

Esq., Office of the Field

Solicitor, U.S. Department of the Intein connection with the acquisition rior, Amarillo, Texas, for the Bureau
-by the United States of Tract No. of Reclamation.

UNIFORM; RELOCATION ASSISTANCE APEAL
MALDRUS AND GERALDINE EASLEY

:

-

August 3, 1973:

OPINION BY A/S. PATTON
OFFICE OF HEARING AND

APPEALS

Maidrus -and Geraldine Easley
have, appealed fromn a deternmina-

tion dated October 10, 1972, by the
Regional Director, Southwest Begion of the Bureau of Reclamation,
concurred in on November. 14, 1972,

|
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dwelling property in' Snyder and
represents the difference'between a
$16,500appraised valuation of that
property in 1963, when. it was purchased by the Easleys, and a $13,500
valuation of the' same: property in
1972, when the United' 'States acquired the 80-acre portion of land
in the farm operation.

:(3) Payment of 'the sum: of $2,500,
by the Coimnissioner of the Bureau
claimed
under subsection 202(c) of
of. Reclamation, disallowing in
the Act, as a fixed' payment in lieu
part, their claim, as displaced persons, for relocation assistance bene- of items (1) and (2) above and in
lieu also of a payment allowed by
fits under section 202 .of the Uniform' Relocation Assistance- and the Burea-u under subsection 202
(a) (3) of the Act for expenses of
Real Property Acquisition' Policies
$390.33 incurred by the Easleys in
Act of 1970, 84 Stat. 1895, 42 U.S.C.
searching for a r6placeinent farm
§4622 (1970), in connectionw'ith
the acquisition by the United States operation.
The Bureau found that the acqui&
on January 5, 1972, of an 80-acre
portion of their farm operation, sition of the 80-acre ownership of"
namely, the'N/2NE/ 4 sec. 35, T. 4 the Easleys in.Kiowa County, situ-.
ated approximately 8 miles north
N.,' R. 17 W., I.M., Kiowa County,
Oklahoma, as Tract 1-35417 of the of the town of Snyder, did not neMountain Park Project. Disallowed cessitate a move from the Easley
dwelling site in Snyder and that it,
were the following items:'
(1) Reimbursement of :$50,: did not render the remaining 160
acres in the farm operation, namely,.
claimed under subsection 202 (a) (1)
El/2NW1/
4 , W1/2 NE1/4 sec. 29, T. a
of the Act as moving expenses, and
N.,
R.
1
W., situated in Tillmai
representing the cost of an appraisal
County,'
approximately
53/4. miles:
procured by the Easleys in January
southwest
of
Snyder,
an
uneconomic
1972, on their dwelling property in
Snyder,' Oklahoma, the headquar-_ unit. Thus it held that items (1)
and (2). above did not qualify for'
ters for their farm operation.
(2) Reimbursement
of $3,000, payment because they were unreclaimed under subsection 202(a) (2) lated to the transaction in which the
of the Act as loss of tangible per- United States acquired the 80-acre
sonal property as a result of dis- tract, and, further, that the Easleys,
continuing a portion of the farm opD- were not eligible for the payment
eration. This item refers to a loss sought in item (3) becausethere was,
in appraised value of the Easley a partial taking. only of the farm
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uit remained.
A hearing on the appeal was held
on April 12, 1973, at Altus, Oklahoma, before Administrative Law
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show that the 80-acre tract was op-

erated at a net loss for both years.
With respect to moving and related expenses, subsection 202(a)
(1) of the Act provides, pertinently,
for reimbursement to a displaced
Judge John F. Curran.
The record discloses that prior to person for "actual reasonable exthe acquisition of the 80 acres by penses in moving himself, hisfamthe Government, 202.5 acres of the ily, business, farm operation, or
240-acre farm operation were used other personal property," and subfor agricultural purposes, 76 acres section 202(a) (2). provides that
of the 80-acre tract, or approxi- such person may be reimbursed for
mately 37 percent of the total till- "actual direct losses of tangible perable acreage, being so used. Cotton, sonal property as a result of moving
wheat and other grains were the or discontinuing a business or farm
usual agricultural products of the operation, but not to exceed an
farming operation. In addition, the amount equal to the reasonable exoperation supported the raising of p~enses that would have been rean average of 50 cattle. The cattle quired to relocate such property."
were grazed on each of the tracts. (Italics supplied.) In lieu of such
Farm machinery and other equip- payments and of "actual reasonable
ment used in the operation were expenses in searching for a replacemaintained at the Easley dwelling ment business or farm," authorized
site property in Snyder and moved by subsection 202(a) (3), the Act
to the components of the farming provides in subsection 202(c) for
operation as required, on the aver- "a fixed payment in an amount equal
age a dozen times a year. There was to the average annual net earnings
no house, barn or other such im- of the business or farm operation,
provement on the 80-acre tract; except that such payment shall be
theie was constructed on the tract, not less than $2,500 nor more than
however, a cattle corral and a dirt $10,000."
It is clear that the appellants'
watering tank. In transactions with
claims
(1) and (2) do not fall
the Agricultural Stabilization and
Conservation Service of the U.S.
"Average annual net earnings" as used
Department of Agriculture, the 240 in I subsection
202(c) of the Act means oneacres were shown on work sheets

and payments as one farm in Tillman County, wherein the major
portion of the land in the farming
operation was situated. Copies of
Federal income tax returns of the
Easleys for the years 1970-1971,
submitted by them for the record,

half of any net earnings of the farm operation, before Federal, State, and local income
taxes, 'during the two taxable years immediately preceding the taxable year in which
such farm operation moves from the real
property acquired, or during such other
period as the displacing agency determines
to be more equitable for establishing such
earnings, and includes any compensation
paid by the farm operation to the owner,
his spouse, or his dependents during such
period.
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within' the category of items for
which reimbursement is authorized
under

subsections

202 (a) (1)

and

202(a) (2) of the Act. The argument that there will now' be less
farm income from which to retire
the indebtedness on the Basley residlenein Snyder, Oklahoma, is unavailing. The Bureau properly held
that these claims are unrelated to
the acquisition of the 80-acre tract
by the Government and are not
compensable. Further, no other evidence has been presented, to show
any actual moving expenses incurred by the Easleys in connection
with. the acquisition of the 80-acre
tract by the Government or any actual' direct losses of tangible personal property as a result of moving
or discontinuing their farm operation, which are allowable under the
cited provisions of the Act. Indeed,
the farm operation was not relocated or discontinued; it was merely
diminshed in size to'the extent of
one of the two disconnected tracts
of which it had been comprised. The
periodic movement of cattle and
equipment from the acquired portion of the farm operation appears
to have been accomplished in the
regular course of operation of the
two discomlected tracts as a single
farm operation. It thus appears
that no reimbursable expenses or
losses of the nature contemplated by
subsections 202 (a) (1) and 202 (a)

(2) of the Act were incurred as a
result of' the acquisition of the 80acre tract by the Government.
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Concerning the claim for a fixed
payment under subsection-202(c) of
the Act in lieu of any authorized
moving and related expenses under
subsection 202 (a), the Interim Regulations of the Department, issued
April 16, 1971 (36 F.R. 7265-7273),

which were in effect at the time of
the submission of the appellants'
claim, and which were promulgated
in accordance with interim guidelines of the Office of Management
and Budget, issued February 27,
1971, provided, in paragraph 9D,
that where an entire farm operation
is not acquired, the fixed payment
shall be made, only if the farm met
the definition of la farm operation
prior to the acquisition and the real
property remaining after the acquisition is no longer an economicunit.The Interim Regulations incorporated, within paragraph 3M, the
definition of "farm operations supplied in'§ 101 (8) of the Act, namely,
"any activity conducted solely or
2The sname provision in the final regulations of the Department within 41 CFR-Part
114-50 (385 .R. 3965-3980, February-9, 1973,
as amended in, 38 .R. 7116, March 16, i979), :
is contained in § 114-50.702-1 which reads as

follows: "Farme-Partial

taking. Where a

displaced person is displaced from only a
part of his farm operation, the fixed payment
provided in §115-50.702 shall be made only
if the displacing, agency determines that the
farm met the definition of a farm operation
prior to the acquisition and that the property
remaining after the acquisition does not."
The changed language in the final regulations affords a clarification of the applicable
rule where there is a partial taking of a farm
operation and follows substantially the language of the Office of Management and
Budget guidelines for development of uniform regulations and procedures: for implementing the Act, issued May 1, 1972, in
Circular No. A-103.
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primarily for the production of one
or more agricultural products or
commodities; including tiniber, for
sale or home use, and. customarily
producing such products or commodities in sucient quanty to be
capable of contributing'materially
to the. operator's support.' (42
U.S.C. § 4601.)
Applying these criteria established by the law and the regulations to the facts_of record in the
instant case, it is evident that the
Bureau correctly concluded that the
EasleyIs are not eligible for,a fixed
payment in the sum of $2,500in lieu
of the expenses which were allowed
for, searching for a replacement
farm inasmuch as,only a portion of
the total, farm operation. was.
acquired and the real property remaining after the acquisition constitutes an economic farm unit. The
two disconnected tracts were utilized.,as a single farm operation of
240 acres and the real property remaining after the acquisition by the
Government of the 80-acre tract is
shown by the record to be an economic unit for the principal portion
of the farming operations concerned. It is comprised of 160 acres,
of which 126.5 acres are tillable
lands representing 63 percent of the
agricultural acreage in the original
farm operation. Such remaining
real property clearly meets the definition of a farm operation contained
in the Act.
In view of the foregoing, the
determination of the Regional Director of the Southwest Region of
the Bureau of Reclamation, con-
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curred in by the Commissioner of
the, Bureau of Reclamation, which
disallowed those items of the Easley
claim which are the subject of this
appeal, is affirmed.
This decision constittutes the final

administrative determination of the

Departmentin this matter. 4i CFR
114+-50.110L-1.

'

FRANCEs A. PATT'6ON

Special Assistant to theDirector.
BREZINA

CONSTRUCTION CO., INC.

IBCA-757-1-69,
Decided August10, 1973
Contract No. 14-20-AOO-6746, Project

No. 5-2(1), Little White River Road,
Rosebud Reservation, Rosebud, South
Dakota.'
Bureau of Indian
Determination

Affairs.
of Compensation.

Contracts: Disputes and Remedies:
Damages: Actual Damages
Where the Government is obligated to
compensate the contractor for restoration of damaged work under a contract

for road constructionand actual costs are
in evidence, the contractor's entitlement
to compensation is based on recorded
actual costs.

Contracts,: Disputes and Remedies:
Burden of Proof-Contracts: Disputes
and Remedies: Substantial EvidenceContracts: Disputes and Remedies:
Damages: Measurement
Expert testimony giving estimates of
what would be the cost for a reasonable
contractor to restore damage to a road
project and to finish the roadway is not

.

CONSTRUCTION CO., '-INC.
. e;~:BlREZINA
August

accepted where the testimony is unclear
and ambiguous respecting the applicable
time period, whether all elements of costs
and profit are included, and whether the
task being estimated *ws comprehended
:
by the exert.

Contracts: Construction and Operation:
General Rules of Construction-Contracts: Disputes and Remedies: DamDIisputes
ages Generaly-Contracts:
-and-Remedies: Equitable Adjustments
Where the Government is obligated to
"compensate" the contractor for restoring damaged work under a contract' provision entitled "'Contractor's Responsibility for Work," the word "compensate"
is considered to. have a different and
more limited meaning than the words
"equitable adjustment" used in other
provisions of the contract.
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tialy- completed project occurring
on June-li and September 1t7, 1967,
resulted from:: "'extraordinary ac-

tionl of the elements." According to
the contract provision' entitled:

Contractor's Responsibility fo r

2 the Govenunent had the
AWork
obligation. to compensate the contractor for the restoration of damaged work resulting from such

cause.

Responsibility
'"Article 7.11-Contractor's
for Work.
"7.11 Contractor's Responsibility for Woik.
Until the' final acceptance of the work by
the Contracting' Officer, as evidenced in
writing, as provided in article 5.6, the contractor shall be responsible for the work as
'provided- in; Clause 12, General Provisions,
*Standard Form 23A, and shall take every
precaution against injury or damage to any
part thereof by the action of the elements,
APPEARANCES:- Isaac Groner, , Her- or from any other cause, whether arising
bert Adelman, Attorney at Law, Cole& from the execution or from the nonexecution
of the work. The contractor, at his own
Groner, Washington, D.C., for the ap- expense, shall rebuild, repair, restore, and
pellant. Edward L. Meredith, Depart- make good all damages to any portion of
the work, except those damages due to unment Counsel, Billings, Montana,- for foreseeable causes beyond the control of and
without the fault or negligence of the conthe Government.
tractor, including, but not restricted to acts
of God, or the public enemy, acts of the
OPINION BY MR. LYNCH
Government, in either its sovereign or contractual capacity, extraordinary action of
the elements, unavoidable slides, and ordiINTERIOR BOARD OF
nary wear and tear on any section of the
CONTRACT -APPEALS
road opened to traffic by order of the ontracting officer: Provided, that the contractor
This case is before the Board on will immediately notify the cntracting offiin writing, of such damages. The conthe sole issue of the anmount of com- cer,
tracting officer shall ascertain the facts and
pensation due appellant for work compensate the contractor for the restoration
the - damaged: work when in his- judgment
required to restore rain damage to of
the findings of fact justify such payment, and
the Little White River Road proj-- his fidings of fact thereon shall be final and
conclusive on the parties thereto, subject
ect. - In an earlier decision,l.-we only
to appeal: as provided in Clause 6,
found that rain damage to the par- 'Disputes,' General Provisions, S.F. 23A.
"In' case of suspension of 'work for any
cause' whatever, the7:contractor shall be re1 IBCA-759-1-69, November 20; 1970; 70-2
sponsible for all work in place, all materials
8674.
5BCA The decision also found the
delivered to the site, and shall properly store
amount of entitlement using the jury verthem, if necessary, 'and' shall' provide suitable
dict approach. On appeal to the United states
dtainage of the' roadway and 'erect necessary
Court of Claims (No. 487-71)', prdceedings
temporary structures at his expense. He shall
were suspended' upon joint motion- of> the
properly and continuously maintain all living
parties by Order dated October 25, 1972"to
material in newly establidshtdplantings, sedpermit a: rehearing on the issue of quantum
-li'g and4'soddings furished' under',thig con-- beforethe toard. -
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A rehearing limited to the issue
*of.quantum was held March 7-8,
1973. At the hearing a stipulation
dated March t 1973, was accepted
in evidence. The stipulation ineluded the parties' agreement that
the Board should limit its consideration of the prior record to certain
specified documents' and additions
to the record in the present proceedings.3Accepting the restrictions
agreed to by the parties, the Board
has. limited consideration: of the
tract, and shall take adequate precautions to
establish and protect against injury new tree
growth and other important vegetative
growth."
aStipulation, par. 11:
"11. In determining the damages issue, the
Board should not consider the previous
record in athis case, its previous decision, or
any other mnaterials not introduced during
the present proceedings, other than (i) the
Findings of Fact and Decision of the Contracting Officer dated December 20, 1968 and
the documents therein contained, and (11)
eacb of the documents listed below, admitted
by stipulation in the prior proceeding and
presently in the possession of this Board,
which are identified below with the numbering ;andlettering system used in the previous
proceeding, as well as the titles therein used:
A. Specifieations.
B. Plans.
C. Certified Payrolls, 1through 63.
1. June 24, 1966, contract.
2. July 29, 1966, Contractor's Plan of Construction. and List of Equipment.
8. August 1, 1966, Notice to Proceed and
Acknowledgement of Receipt.
4. -August 20, 1986, Progress Estimates, 1
through 12.
S . March 10, 1967, Revised Plan of Construction.
6. August 10, 1967, Revised Plan of Construction.
* 7. June 21, 1967, Contractor's letter advising of rain damage.
8. July 10, 1967, Contracting Officer's letter
acknowledging Contractor's letter of June 21,
1967.
9. July 10, 1967, Contractor's letter per-

taining to the rain damage.

10. September 29, 1967, Contractor's letter
pertaining to rain damage.
11. September 29, 1967, Contractor's. letter
pertaining to rain damage.
12. October 13, 1967, Contracting Offieer's
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record according to the terms of the
stipulation.
Fact&
Appellant was awarded a contract dated June 24, 1966,for grading and other work -onT.084miles of
the Little -White River Road. The
estimated contract consideration
was $243,123.76, based on various
unit prices for estimated quantities.
The contract required the grading,
watering and compacting of, the
planned new road, which was to be
paved subsequently by the Government. Performance commenced on
or about August 1966,and was completed on or about January 23,
1968.

Appellant sought compensation
in the amount' of $90,716.82 from
the Contracting Officer for restoriig damage caused by two severe
rains occurring on June 11, 1967,

and September 17, 1967.4By his decision dated December 20, 1968, the

Contracting Officerfound appellant
to be entitled to $2,719.20 for restoring work damaged by the June
rain, and denied any compensation
in connection with the September
rain. The appeal of that decision to
the Board resulted in a finding, following a hearing, that both the June
and September rains were extraorletter acknowledging Contractor's letter of
September 29, 1967.
13. January 25, 168, Contractor's letter
submitting claim.
36. AGC Equipment Ownership Expense
(6th ed.).
Previous documents and testimony may,
however, be used for the purposes of impeachment, but If so used should only be considered
by the Board for such limited purposes."
I Findings of Fact and Decision by the Contracting Officer, dated December 20, 1968, p. 1.
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dinary actions of the elements entitling appellant to compensation in
the amount of $25,000.
As presented at the hearing of
March 7-8, 1973, appellant claim
was for a total amount of $92,678as
compensation for the rain damage
restoration work.5 In' its brief, appellant claims a total of $110,239
based upon computations using estimates provided by appellant's expert witness at the hearing.
Appellant's two witnesses at the
hearing were Mr. Robert W.
Brezina, president of the Brezina
Construction Company for the past
27 years (Tr. 19), and Mr. Kenneth
Harris, an experienced grading construction contractor who testified as
an expert witness. In addition, two
documents offered by appellant
were added to the record made at
the first hearing. The first' is a book
containing 29 photographs, and the
second is an 11-Page document set-

ting forth appellant's claim for
$92,678.6

Mr. Brezina testified that he had
personally visited the project site
approximately 10 times and also
had flown over the project at low
altitudes to observe operations
about 10 times (Tr. 20). Additionally, he kept informed about the
project through telephonic and personal reports from the job superintendent and other employees, pay5 Appellant's Exhibit No. 2-2 entitled: "Cost
of rain restoration work derived from payroll
records." All exhibits added to the record in
the present proceedings have the prefix number
"2"-to' differentiate such: document&,'from
'
earlier record documents.
e Appellant's Exhibits Nos. 2-1 and 2-2,
respectively.

CO.,'

NC.

561

roll reports, and project estimates.
He recalled that there were about
29 steep back slopes averaging about
40' feet in height on the seven miles
of the project (Tr. 22).
Regarding the June 11,1967rain,
Mr. Brezina characterized it as a
100-year rain, the volume of water
falling in a given' time period being
an amount' anticipated by the
Weather Bureau only once every
100 years (Tr. 29, '67). He stated

that prior to June 11,the work had
progressed to the point that 5 to 5/2
miles had been rough graded (Tr.
22-23); 21/2miles had been finished
(Tr. 23); and, 32 miles of back
slopes had been completed (Tr. 71)
He directed that pictures be taken
of the damage to the road, and this
was done within a couple of weeks

(Tr. 24). He also visited the project
site to assess personally the damage
caused by the rain (Tr. 30). The
rain had eroded the back slopes,
washed out some grade, filled culverts, ruined cattle passes, etc. (Tr.
24). He testified that work could not
be resumed immediately after the
rain (Tr. 29), and this resulted in a
22/2 hour shift delay- (Tr. 48).
The September rain was characterized by Mr.' Brezina as a 50year rain, which was even more
damaging, because more of the road'
had been opened up by that time
(Tr. 29). 'He'stated that by September 17, 1967,all the rough grading had been completed and 3,
miles of road finished (Tr. 29). Inasmuch as the fishing of the back
slopes followed the rough grading;
all or most of the back slopes were
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the restoration work involved mdving dirt from the bottom of the
slopes to the top and then dragging
filling and- shaping of the contours
(Tr. 232-233). He 'said that0'virback slopes and. 31/5 miles on the
tually
allof the back slopes had to
roadbed (Tr. 72).. He described the
be
redone
including..those shown in
damage done to various parts of the
pictures..28
and 29 of. Appellant's
rains
road and back slopes by both
Exhibit
2-1
(Tr. 232), which slopes
by reference to pictures: taken
the
agency
road engineer Haift
after
each
rain
(Tr.
26-28,
shortly
30-35). He stated that machines re- claimed were not required to be repairing the eroded slopes were less done (Tr. 146). In' cormputing the
efficient. than when cutting of the amount of operating costs included
lmeroded slopes initially (Tr. 33). in-the claim, Mr.1Brezina stated that
The machines could not go directly the availability factor used included
up the steep slopes,but had to follow down time shown in the Governa more distant and difficult route to ment logs (Tr. 45). Regarding the
"come up behind and on top and computation of equipment ownerthen work down." (Tr. 34.)
,ship costs, a seven month working
In testimony concerning the claim season was used because Mr.
presented in Exhibit 2-2 and the ex- Brezina said that was the, recogtent of restoration required, Mr. nized working season in western
Brezina stated that the finish and South Dakota (Tr. 46)..Percentages
restoration work were segregated charged to the restoration. period
from normal contract work "by were derived from the Associated
keeping track of the finish equip- General Contractors' ownership ex7
melt andithe extent to which it was pense manual. (AGC manual) (Tr.
used on the contract." (Tr. 36.) Dif- 4T).
,Mr. Harris, testifying as an exferent machines were used for the
pert
for, appellant, confirmed that
finish work and restoration than for
other contract work (Tr. 37). Fin- he "always figured. seven months"
ishing is admittedly a part of the .as the nunber of' working. months
normal contract work. It is appel- a year in South Dakota (Tr. 80).
lant's position that, although no In addition,. he testified regarding
segregation of costs exists for these the cost of restoring the rain dammachines whether engaged in finish- age as follows:
ing or restoration work; ideltificaQ. On the basis of your experience in
tion of restoration costs is possible the business and your study and considby deducting the normal finishing efation of this' project, and assuming
cost per mile from the total, cost for
7Appellant's Exhibit 36.
these-machines during' the restoraA8 The estimate of the 31,19 cubic yards of
done, according to Mr. Brezina (Tr.
30) . Additionally, heestimated that
restoration of the June rain dainage had.progressed. /2 miles n the

tion period..

Mr. Brezina testified that most of

dirt that had to be moved as a result of the'
rain damage.was confirmed' by:Mr. Hauff, the
agency road engineer (Tr. 204).
j
s- I
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that there were 31,159 cubic yards of rain
damage; what would be the costs incurred
by reasonable contractor?
A. Well;if I had to put it back up on
the slopes. why-is that what you mean?
Q. Yes, to, restore. the. back, slopes to
what they had been prior to the rain
damage.
A It would be very costly. I think two
or two and a half dollars a yard.
. Q. Would it be closer to two and a half
.
or to two?
A. Well, if you had to pick it up from
the bottom and put it up on the slope,
why it would probably be closer to two
and a half.
Q. Two and a half dollars per cubic
yard?
I
A. Yes.

I

a

-

:

* Q. This estimate would cover only the
costs of restoring the slopes, is that correet ? It would not include the cost of
restoring the roadbed, am I correct?
is What I
A. Well, you asked-that
would want to put it back up on the slope
from viewing those. pictures.,
Q. Would that restore the roadbed to
the previous condition?
A. No, I don't think so.
Q. In other words, the cost that you
have testified to, two to two and a half
dollars a yard,- is essentially the cost-of
moving dirt, is that correct?
A. Two and a half dollars a yard-?
Q. A cubic yard, yes;
A. Yes.

Q. Would there be additional costs incurred by a reasonable contractor in re-

storing the roadbed?

.

-

A. I think so, yes.Q. And what costs would be incurred
by a reasonable contractor in that respect?
A. Well, if youj4ust call it finishing, as
I think you do now, that soil takes an
awful lot of finishing.
Q. Let me, if I may interrupt you, let
me direct your attention to Specification
102 of this contract,, which reads as follows: I am quoting:
"Degree of finish for grading of slopes

521-342-73-3
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shall be that ordinarily obtainable either
from blade grader or scraper operations
or hand-shovel operations, as the contractor may elect. The nicety of finish
ordinarily, associated with tinplate (sic)
and string line or hand-raking methods
will not be required except In the case of
shoulders and gutters."
Now bearing that in mind, in addition
to all of the other factors, what is your
answer as to the costs that would be incurred by a reasonable contractor with
respect to the roadbed?
A. Well, finishing like that, if somebody would ask me to finish it after, you
know, it was just a matter of assuming
that it was rough graded pretty close, why
in that soil it is kind of hard to say, but
probably between three or four thousand
dollars a mile. (Tr. 77-79.)

Afterseveral questions directed to
Mr. Harris relating to the reasonableness of details of the claim, the
following question concluded his direct testimony::
Q. In computing a bid or reasonable
cost, what is the appropriate percentage
for overhead?
A. I don't really figure it that way. I
generally look at a job and bid it. All.
of ours are bid by the grade, on the grading part of it. I guess I don't go into it
quite that way. I don't think I can answer
that. (Tr. 82.)

In response to a query, by Goveminent cotnsel as to the cost per
yard to round off the tops of the
slopes and pushing the earth over
rather than to bring it up from the
bottom, Mr. Harris estimated the
cost to be 25 or 30 cents per cubic

yard. (Tr. 85.) Questions asked of
Mr. Harris respecting the comparative cost of -filling the washout
areas of slopes by using dirt from
the top were responded to without
specific estimates of the costs of this
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alternative method of repairing the
slopes (Tr. 90-94).
The' Government presented testimony by Mr. Stephen L. Payne, an
auditor with the Department of the
Interior, respecting his review of
the appellant's books.9 Mr. Payne
stated that the costs claimed for
restoration work could not be substantiated because there was no segregated account showing what was'
restoration work",as distinguished
from ordinarily required contract
work (Tr. 98). However, his review
did confirm that the total posted
.

costs were '$289,576.88 (Tr. 102), of
which' $62,902.17 were deprecia-

tion and interest costs (Tr. 104),
$11,151.06'were 'for a subcontract
'for cattle"' passes (Tr. 104);, and
$20,131.70were for the purchase of
culvert pipe (Tr. 104-5). Additionally he found that actual overhead
expenses' were 6.5' percent

rather

than the 0 percent included in the
al aim.
'Mr. William Hauff 'was the
agency road engineer with responsibility for supervising the work n
this contract. He was out on the road
one or two times a week (Tr. 130).
He provided the following information, which wag not controverted
except where ` indicated.

The con-

triactor did not always' have grade
checkers on theh'bg'oilto' guide the
equipment operators, with the result
that some of the slopes were cut too
steep. (Tr. 132.) He c6mpared this
practice 'with his observations of Mr.
Harris cutting 'slopes on 'another
Government 'Exhibit 2A, Audit of Contraetor's Claim, dated January 1973.
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portion of the same road and observed-grade checkers guiding the
operators so that the slope Was cut
according to plans gas they worked
from top to- bottom (Tr. 135-6).
Such undercutting of slopes was
said in one instance to have resulted
in a flat-lbottomed.ditch 20-25 feet
wide instead of the required V shape
(Tr. 137).10 He stated that the
undercutting could not have been
done by rain (138).
Mr.: Hauff said that the rough
grading of the roadway was similarly done, with the result that the
road would vary from 1 foot to 11/2
foot too high or too low as compared
with the more common practice of
rough grading to within two to
three tenths of a foot as indicated by
the bluetop stakes (Tr. 163-6). The
result of this departure from normal grading practice was that the
finishing equipment was required to
do work normally doneI by the
heavier rough-grading equipment
and thereby increased finishing
costs an estimiated 1/2 times normal

cost (Tr. 182-4). Additionally, the
finishing crew built some of the approaches and removed excess dirt
which was -normally done by the
rough-grading equipment (Tr.
183-4).
Mr. Hauff thought that 'the pictures in, Appellant's Exhibit 2-1
were taken in the worst areas and
were not typical of the erosion damage on'the entire project (Tr. 143-The Government's final witness
was Mr. De Wayne Storley, the cur10Government Exhibit 2F.
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rent area road engineer. Mr. Storley The claim was presented at the
was not involved in the road project hearing as follows:
appellant w7"asrequired to accom- Labor Costs (see Part II hereof,
plish. Histestimony as an expert
"Labor Costs") -____ $23, 360
witness was accepted over the ob- Equipment Operating Costs (see,
Part III hereof, "Equipment,
jection of appellant's counsel. He
Operating Costs")
-- _-_19, 39l
testified that his analysis of the'blue Equipment
Ownership
os t s
top notes iade by the survey crews - (See Part IV hereof, "Equip-,
on the job confirmed that there was
ment Ownership Costs")- _---48, 646
693
overbuilding and unexcavated fill Shift Delay Expense -2,
on the job (Tr. 212-14). He exSubtotal _---_-94: 090
amined appellant's claimi and con- Deduct
Normal Finishing Costs
cluded that major overhaul' costs
of $3,500 per mile (5 miles*) :17, 500
were included ' both in operating
76, 59Q

costs and ownership costs (Tr. 217).

7 659
Mr. 'Storley made.an analysis of ap- : Overhead (10%) pellant's claim which included a
84,249
conclusion that -equipment ownerProfit (10o) -- '
I------8, 429
ship costs on restoration and finish-,
$92. 678
AMOUNT CLAIMED- _ing work should be the same as for
*Asof June 11,' two miles of finishing had
the other contract work (Tr. 222)J1
completed. The remaining five miles of
His analysis reduces the claimed been
finishing was completed with the labor and
$48,646 or ownership costs to equipment included in this claim and the cost
such finishing is, hence, deducted from the
$13,087.14 and: the total claim to of,
Contractor's claim. No other work required' o

$16,314.08.

-

-

-

:

be- done under the Contract is so included.

Appellant's position is that the
best, and controlling evidence of

The testimony of Mr. Brezina concerning the actual costs are' treated
costs is the objective testimqony of, his by appellant as corroborativ'e of the
expert. Therefore, the claim.was re- reasonableness of the costs derived
computed after the hearing to con- from the expert's estimates.12'
form to that testimony, as follows-:
The Government, position is that
31,159 cubic yards of dirt moved
appellant's 'claim is inflated by the
at 2.25- yd- '
_
70, 108
alleged duplication of equiplnelnt
6 miles- of re-finishing requiredi
21, 000 overhaul costs in both operating
at $3,500per mile___-Overheadat 10-9,110 and ownership' cost items, the
Profit at 10%_
10, 021 amount of ownership costs claimed,
the claim for profit where the con239
Total ----- tract says the contractor shall be re.
iti overnment Exhibit 21. Mr. Storley's comimbursed and in the'use of normal
putation'of ownership costs is based on the
acquisition cost reported by the auditor, deprefinishing costs per mile when the

'--10,

ciated over five years using aiten-nonth working season and applying other cost factors
takenfrom a Caterpillar handbook.

'-2 Appellant's main brief, pp. 16-1S.
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quested. This is indicated in the following exchange: (Tr. 78).

: I' ,. '

Q. This estimate would cover only the
costs of restoring the slopes, is that cor- Appellant's post-hearing posi- rect? It would not include the cost of retion places great relianice on two -es- storing the roadbed, am I correct?

timates by his expert witness, i.e.,
that two to two and one half dollars a yard would be the, cost to a
reasonable contractor for restoring
the slopes and that three to four
thousand dollars a mile would be
the cost for the reasonable contractor to finish the roadway. Even
were the Board to agree with the
conclusiveness of expert testimony,
which it does 'not; 3 there is less
reason to accept it in this instance.
In order to be accorded significant
evidentiary value, an expert's testimony must be clear and unambiguous. The estimates of cost given by
-Mr. Harris in 1973 related to work
done in 1967. He was not asked
what the costs would have been in
1967, and his responses did not relate his estimate to the time period
in which the work was done. His entire testimony contains no reference
to the time period when the restoration work was accomplished (Tr.
74-95). Costs do not remain constant from year to year. It is left
for the Board to conjecture as to
whether Mr. Harris was referring
to costs'in 1967 or whether he was
gving current cost estimates.
A second problem with' Mr.
Harris' estimates is that he may
have been giving price estimates
rather

than 'cost estimates as re-

IS Steenberg Construction Comipany, BCA520-10-65, '791.D.158 (1972), 72-1 BQA par.
9459, at p. 44,044.

A. Well, you' asked-that is what I
wou4d want to put it back up on the slope
from viewing those pictures. (Italics
added.)

Another indication that questions
relating to cost were answered by
Mr. Harris with price estimates occurred when asked the appropriate
percentage for overhead: (Tr. 82).
A. I don't really figure it that way. I
generally look at a job and bid it. All of
ours are bid by the grade, on the grading
part of it. I guess I don't go into it quite
that way. I don't think I can answer that.

Unable to provide information regarding the normal separate elements of cost making up his estimate, and absent any explanation
for his inability to answer, one in-'
ference that might be drawn is that
all elements of cost and profit were
included in his earlier estimates.
Another aspect of Mr. Harris'
testimony was his failure to respond
directly with "cost estimates" when
asked to give comparable estimates
for repairing the slopes without
bringing up the dirt from the bottom. In giving his initial estimate
of 2 to 21/2dollars a yard, he volunteered the qualification, "if I had to
put it back up on the slopes," before
giving his estimate. Despite the
greater specificity in repeated questions asking for the' comparable cost
for using available dirt on top for
filling the washouts, Mr. Harris did
not respond with an estimate of cost
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(Tr. 90-94). Instead, he required
more information about his responsibility for handling the dirt
after he pushed it over the top (Tr.
90-91) The inability to give the
requested estimate when taking dirt
from the top raises doubts as to
whether Mr. Harris had full comprehension of the task he "costed"
4

14An illustrative exchange occurs at Tr.
90-91:
"Q. Mr. Harris, could you give an estimate
of what you would charge to scrape the dirt
off of the top of the hill and fill those same
slopes that you testified to on direct examination, do the same job, pushing the dirt off of
the top of the hill over the edge as a completed
job as compared to trying to push it up from
the bottom-in other words, the cost per cubic
yard if it was done that way, as opposed to
taking the dirt from the bottom and pushing
it up over the slope?
"A. You want me to give an estimate what I
would do that for?
"Q. Yes, an estimate as to what it would
cost to scrape the top of the slope over to
fill the washes and then, I suppose, you might
have a little clearing at the bottom, the cost
per yard as compared to the two and a half
dollars the other way.
"A. I don't know without knowing how
much responsibility there is with it. If you just
push it over, if you have to get on the slope all
of the way down, that is pretty near impossible with a dozer.
"Q. Mr. Harris, speaking about your previous direct testimony where you said you
would charge $2 /3 a yard to take material at
the bottom of the slope and place it back on
top, what would you actually do for that 2Y ?
"A. Well, fill those washouts. I assume that
is what they wanted done.
"Q. In what way? I mean would you take
the machinery up on the slope to fill the washouts or not?
"A. Well, you would probably have to take
it up to the top and push it over, but then to
get the ruts filled some way, if your crawlertractor can't crawl up, it would have to be
brought over.
"Even if you just doze it over the top, you
still would have to get those.
"When I said $2
a yard, I meant to pick
up the dirt and fill the washouts. It wouldn't
make any difference whether you pushed it
over the top or how you did it. If you couldn't
crawl up the slope, then you would have to
push it over the top and push it down."

*or"priced" takingthe dirt from the
bottom.
The uncertainty as to the time.period associated with the estimates
given by Mr. Harris, the open question as to whether his estimates were
"costs" or "prices," and the doubts
his own testimony casts on his comprehension of the task being esti
mated lead to our conclusion that
little, if any, probative value can
be found in the expert testimony on
which appellant relies.
Apart from the claim $110,239
based on the expert testimony, there
remains te claim of $92,678to be
considered. The latter amount is
based on the contractor's books land

records and olnequipment supplier
andiAGC data.
Appellant claims labor costs of
$23,360, which is the amount verified by the Government audit as the
amount charged to finishing and
restoration work.
Appellant claims $19,391 for
equipment

operating

costs as op-

posed to the Government allowance
of $,323.84 for this item. Both
parties; use the same operating cost
per hour, but differ on the total
hours worked by each piece of
equipment. The number of hours
used by appellant is an estimate of
the time the equipment was actually
in use which was expressed as a percentage "availability factor" in the
clailn.1 The number of operating
hours used in the Government's
computation was developed from
Mr. Hauff's examination of daily
' 5 Appellant Exhibit 2-2, p. 4.
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inspection reports.'6 Each variance
from the claimed hours of operating
time was noted as to the difference
in hours, date and reason therefor.e

Claimed ownership costs of $48,646
is 52.48 percent of the total claim.
In a recent decision, this Board
stated:

Thle specific hours of equipment op-

When a contractor takes the position
that its books and records are.completely
adequate for all purposes but equipment
expenses and resort to AGO and ABD
rates may lead to overevaluation of the
equipment, elementary fairness requires
careful scrutiny of the figures in ques-

eration obtainable from the contract records is preferred over estiniates. There is no reason to use estimates when unchallenged project
records provide the precise data.
Appellant claims $48,646 'for
equipment ownership costs which is
derived from AGO data using a
7-month working season. The Government computes ownership costs
to be $13,087.14 based on acquisition

Costs reported in the Government
'audit, depreciated over five years,
using- a tell-month working season,

and insurance, taxes and interest
factors from a Caterpillar performance handbook. The Government
contends that appellant actually did
work ten months a year on the
contract.

According to the Government auditor, the contractor's books show a
total of $62,902.17 (Tr. 104), for
depreciation and interest within the.
total project c6sts, including restoration, of $289,576.88.After deducting the aforementioned subcontracting and material costs which do not
relate to equipment ownership, the

8
.
tioni.'

Appellant urges'that equipment
depreciation charges carried on the
books are based on income tax principles and involves different a-

counting practices than involved in
presenting a claim under a Government contract.'5 No explanation of
the

differences

is offered

which

would accoulit for ownership costs
to be recoverable at more than double the percentage on a claim than
on the ordinary contract work.
Appellant cites L. L. Hall Cons8tructionCompany v. United States,
177 Ct. Cl. 870 (1966); as authority

for requiring the use of the AGO
manual to determine equipment
ownership costs. In Hall Covqstructioii, the court made clear that
actual Costof equipment ownership
is to be used if available rather than
resorting to such secondary evidence as the AGO manual.20 Here,

balance of project costs are $258,294.

actual costs are in evidence. Absent
Total depreciation and interest convincing reasons for such costs to
charged to the project amounts to
Suspra,note 18, p. 44,042.
24.35 percent of this balance.'
ID Appellant's reply brief. p. 13.
IS

Mr. Hauff testified that he compared the
time claimed for each machine and examined
the daily inspection reports for each day
involved to determine whether the machine
was working, broken down, idle, or off the
job (Tr. 189).
i7 Government Exhibit 2-H.
'1

20 The court stated at 885: "Is not the best
evidence. the aetiiai costs? After all, these
rate manuals are only guides and estimates
based on national averages and subject to
many adjustments. Where they are in evidence, ancd actual cost are not. they are only
a tool with which to hammer' out a reasonable
'jury verdict.' " (Italics added.)

5.58 :

b

bBREZINA CONSTUdTIONCO. INC.'

569

I August 10, 1973

be inappropriate for determining
the true cost to appellant, we find
that ownership costs are recoverable
on the claim on,an actual cost basis,
i.e.,at the rate charged against total
project costs in the contractor's
records. 2 '-

Appellant claims $2,693 for shift
delay expense attributable to the inability to operate certain machines
for 221/2hours after the June rain.
The Contracting Officer denied this
portion of the' claim on the basis
that it was a claim for delay, not
restoration.22Additionally, the Government denies there was any shift
delay because the inspector's daily
reports show some of the equipment
working the day after the June 11
rain. There is no pay for delay provision in the ontract and no element of Government fault is involved in causing the damage.
Articlel .11'states that "The contracting officershall-* * * compensate the contractor for the restoration of the damaged. work * *
This language is contained within
an exception to a contract requirement making the contractor'responsible to restore damaged work at his
expense. The more customary. and

oft tested phrase: "equitable adjustment of the contract price" is not
used., Th& choice of the word "compensate" in the contract provision
relied on by appellant is deemed to
It is not necessary to consider appellant's argument that its recorded costs must
be presumed to be reasonable. This opinion
accepts recorded costs. However, the AGC
derived ownership costs are not recorded
costs.
f 22 Supra, for 4 p. 70.

be for the purpose of imparting a
different meaning than "equitable
adjustment", as- used in the usual
Changes Clause. Webster's Seventh
New Collegiate. Dictionary (1970
edition) contains the following:
:COMPENSATE implies making up a
lack or making amends for loss or injury.

The "loss or injury" here for
which the Government 'agrees to
"compensate" appellant is the expense required to restore work damaged from certain causes. Neither
idle equipment nor profit are expenses incurred in restoration work.
The idle equipment may represent
a loss of the use of 'it gainfully for a,
time, but a lost opportunity to make
money is not an incurred expense or
loss. No more is the loss'of profit an
incurred expense. Giving effect to
the ordinary meaning of the word
"compensate," the: Government
agreed to pay appellant restoration
expenses 'when caused by certain
events beyond appellant's 'control.
"Making amends for loss or injury"
does not'extend to reward beyond
the specific loss' or injury involved
with profit or with lost' revenues
due to idled equipment. We find that
neither the shift delay expense nor
the profit claimed by appellant is
recoverable under the contract.,
Appellant claims entitlement to
overhead expense at 10 percent of
his restoration costs. The Govern.
ment contends that the rate should
be 5.4 lpercent. The audit report in-

dicates the actual overhead rate to
be 6.5 percent. Tllisrate

is reduced

to 5.4 percent if all the disallow-
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ances listed by the auditor were
taken. The items disallowed are advertising and promotion, donations,
dues and subscriptions, interest and
officer's life insurance. The report
disallows all these items on the
ground that they are not allowable
under FPR 1-15.205. Apart from
this conclusion, no information is
given as to the amounts or reason
for the disallowances.
* Reference to. the cited section of
FPR shows that these selected costs
are not all unallowable, but some
maybe allowed under the provisions

lated between the parties during the
earlier proceeding.24The reference
to the transcript of the first hearing
is made by appellant to impeach the
Governmrent's present position that
$5,500 per mileiof finishing costs
should be deducted from 'the commingled account. Also relied onlfor
ihpeachm nt purposes is the fact
that Mr. Haufi had used the $3,500
figure in the preparation of an ex-;
hibit in the earlier proceedings.25
The Government's position in the
present proceedings is that appellant's use of finishing equipment to
of that section.For example,FPR do more than normal finishing work
1-15-205-43 clearlyprovides that resulted in abnormal finishing costs.
certain memberships and subscrip- Mr. Haufg testified that finishing by
tion costs are allowable. No review the work procedures used by appelof the auditor's conclusion is pos- lant would cost 11/2 times normal
sible without information regard- finishing costs (Tr. 182). His testiing the specific amounts involved mony regarding the unusual amount
and the reason for not allowing the of work left for finishing crews to
cost. The variance between the do was not controverted by appelactual overhead rate of 6.5 percent
lant. Appellant argues that it relies
and 5.4 percent is negligible and we
on objective expert testimony rather
choose to accept the actual rate bethan existing records of actual costs
fore disallowances. 2 3
and that contractor efficiency or
There remains the question of the
proper amount of finishing costs per lack thereof is "wholly and enmile to be deducted from the com- tirely irrelevant to the objective
mingled account. of finishing and approach.26
The Government does not abanrestoration costs in order to determine restoration costs. Appellant don or contradict its earlier stipucontends that $3 i5OOper mile for lation of the cost of normal finishnormal finishing costs was stipu23 It

is true that the parties have used the
contractor's estimated rate of 10 percent in
earlier computations. However, the present
proceedings have revealed the precise data
of an actual rate of overhead charged to the
project. 'The actual rate is better evidence
of appellant's entitlement to compensation
than estimates.

2' Transcript of hearing commencing June 19,
1969, pp; 273-275.
:
25Exhibit 31 entitled "Study of Rain Damage." "The contractor has computed normal
finishing costs at a conservative 3,500 per
mile in his claim and we have used $,500
per mile to compute the allowance for
refinishing." p. 7.
2 Appellant's reply brief, p. 3, fn. 2.
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ing. Rather it presents evidence
showing that appellant's method of
finishing was abnormal, with the result that normal finishing costs do
not apply. The parties jointly requested this new proceeding before
the Board and limited the use of
pre-existing records. Evidence presented in the current proceeding
may not have been presented in the
earlier proceedings. We cannot determine this to be the case without
violating the restrictive stipulation
of the parties accepted by the
Board. The Government's evidence
presented in the current proceedings
showing that appellant's method of
filishing was not normal does not
contradict its earlier stipulation of
normal finishing costs. It supplements the prior stipulation and
deals with the applicability of normal costs to this project. We see no
inconsistency. We find that appellant's finishing costs were 11/2times

Deduct finishing costs at $5,250
per mile* (11/2 times normal
…
costs) X 5 miles 8
26,250.
Overhead at 6.5%-_=1, 789
$29, 318

Conclusion~
We find that appellant is entitled
to compensation in the total amount
of $29,318 for restoration of dam-

ages resulting from the rains of
June 11 and September 17, 1967.29
RUSSELL C. LYNaza,

I

Member.

CONCUR:

G. llHmmRBirT
PACKWOOD,
UNITED

Member.

STATES
V.

3. L. BLOCK
12 IBLA 393

IDecided August 28,.1973
Appeal from decision of Administrative
Law Judge
Dean F. Ratzman

normal finishing costs.
(Nevada Contest No. N-066428) deIn accordance with the foregoing claring mining claim null and void.
we compute the amount of compellAffirmed.
I
sation for restoration work as
follows:

27

Labor costs: Restoration and finishing -_____

__

$23,360

Equipment operating costs: Restoration and finishing -_-__
17,324
Equipment ownership costs: Restoration and finishing.: Computed at 24.35% of the total of
095
such costs ___--_____-__-13,
Total Restoration and fin_
53,779
ishing costs----27

Totals are rounded off to nearest dollar.

2*Appellant's figure of 5 miles of roadway
remaining to be finished at the time; of the
June rain was corroborated in the earlier
proceeding by the inspector. See transcript
of hearing commencing June 17, 1969, pp. 173,
246-8. Also see Appellant's reply brief, p. 8.
29It is noted that appellant strongly objected
to acceptance of and reliance on the testimony of Mr. Storley, the government's expert
witness on the grounds that Mr. Storley is
employed by the agency involved as a party.
Inasmuch as our findings herein do not rely
on testimony given by Mr. Storley, the objection is moot.
1The
title of the hearing officer has been
changed from "Hearing Examiner" to "Administrative Law Judge." 38 F.R. 10939.
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Mining Claims: Co n, t e s t s-Mining
arketabilityClaims: Discovery:
Rules of Practice: Evidence-JRules of
Practice: Government Contests-Rules
of Practice: Hearings
Where a prima facie case rests upon the
establishment of a negative fact, but the
other party has peculiar knowledge or
control of the evidence as to such mattei, the burden rests upon him to produce
-such evidence of sufficient weight and
credibility, and failing, the negative will
be; presumed to- have been established.
This principle applies in a mining claim
contest to the extent that where the Government has made a prima facie case of
nonmarketability, and the contestee only
testifies that he made sales but fails to

buttress that testimony with specificdata

OF THE

INTERIOR

[80 I.D.

Mining Claims: Determination
Validity

of

Where a mineral claimant has located a
group of claims, he must show a discovery
on each claim located to satisfy the re.
quirements of themining laws.

Mining Claims: Common Varieties of
Minerals: Generally
To determine whether a deposit of sand
and gravel is of a common-or uncommon
variety, there must be' a comparison of
the deposit with other deposits of similar
type materials to ascertain whether the
deposit has a property giving it distinct
and special value. If the deposit is to be
used for the same purposes as minerals
of common occurrence, then there must
be a showing that some property of the
deposit gives it a special value for such
use, and that such value is reflected gen-

as to the sales or provide corroborating
evidence thereof, he will be deemed to
have failed in his burden of proof.

erally by the fact that the material

Mining Claims: Discovery: Generally

commands a higher price in the marketplace.

Where minerals have been found and the
evidence -is of such a character that a
person of ordinary prudence would not
be justified in the further expenditure of
his labor and means, with a reasonable
prospect of success in developing a valuable mine, a discovery does not exist
within the meaning of the mining laws.

Mining Claims: Discovery: Market-

ability-M i n i n g Claims: Common
Varieties of Minerals: Generally
To satisfy the requirements'for discovery
on a placer nining claim located for comnmon varieties of sand and gravel before
July 23, 1955, it must be shown that the

materials within the limits of the claim
by reason of accessibility,, bona fides in
development, proximity to market, existence of present demand, and other factors,
could have been extracted, removed, and
marketed at a profit as of that date.
Where a claimant fails to make such a
showing, the claim is properly declared

null and void.

APPEARANCES: E. A. Hollingsworth,
Esq., Reno, Nevada, for appellant; Otto
Aho, Esq., Field Solicitor, Department

of the Interior, Reno, Nevada, for
appellee.

OPINION BY HIR. FISHMAN

INTERIOR BOARD OFLAND
:''APPEALS
J. L. Block has appealed from a
decision of Administrative Law
Judge Dean F. atzman,, dated
April 28, 1972,declaring appellant's
Community No. 3 placer mining
claim null and void.:
The Judge declared the mining
claim null and void on the basis that
there was no substantial evidence in
the record to establish that the sand
and gravel deposit on the claim was
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marketable at a profit prior- to- ings of the Judge are not supported
by any probative evidence, and that
July 23, 1955.
The Community No. 3 placer the Judge failed to give proper
mining claim was located'for sand weight to appellant's evidence. The
and gravel on November 20, 1946. only witness at the hearing was a
The land embraced within the mineral examiner, Thomas E.
limits of the claim is described as Schessler, who testified on behalf of
the NEI/4 sec. 2, T. 21 S., R. 62 E., contestant. Schessler examined the
M.D.M., Clark County, Nevada. The claims on two occasions in 1971. He-;
claim is approximately 71/2 miles testified that there was a large
east of the center of Las Vegas on scraped area in the southwest corner
the western foot of the south end of of the claim from which he estbFrenchman Mountain.
mated over 35,000 yards of sand
The Community No. 3 is one of and gravel had been removed. On
eight contiguous placer claims the basis of an aerial photogral)h
which were located by one of appel- taken on October 2, 1955, Scheslant's predecessors in interest. The sler testified that the only work
claims are referred to as the Com- shown on the Community No. 3
munity Nos. 1 to 8. The Community claim at that time, aside from rills,
No. 2 claim was determined to be on was a small dip in the southwest
privately owned land. The Com- corner extending over the boundary
munity No. 6 was patented in 1967. line of another claim immediately
to the west. On the basis of two
The Commtnity Nos. 1, 4, 5, 7, and
8 were declared null and void. other aerial photographs taken on
United States v. Stewart, Contests February 27, 1961, and October 4,
Nos. N-062079 through 062084 1964, Schessler concluded that no
work had been done on the claim
(February 22,;1972).
The complaint, issued by the Bu- between 1955 and 1961,and that the
reau of Land Management on 35,000yards of sand and gravel had!
March 1, 1967, charged that min- been removed between 1961 and
erals had not been found within the 1964.He further testified that since
limits of the claim in sufficient October of 1964, nothing appeared:
quantity or quality to constitute a to have been removed from thediscovery, and that no discovery of. claim.
a valuable mineral deposit had been
While Schessler was unable to de-'
made within the limits of the-claim termine the quantity of 'sand and
because the mineral materials pres- gravel removed from the claim prior
ent could not be marketed at a to 1955, contestee in his deposition
profit prior to the Act of July 23, submitted after the hearing, as1955, or at the time of the contest. serted that there were "3,000 to
After several delays, a hearing was probably 7,000 cubic yards sold."
held on February 17, 197l.
Contestee also asserted that substanAppellant arguies that the find- tial amounts of sand and gravel had
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been removed from the claim since

October of 1964.
Schessler testified -that the sand
and gravel found on the claim could
be used for any purpose for which
common varieties of sand and gravel
are normally used. He stated that
the normal uses for deposits of sand
and gravel in the Las Vegas area
were road construction, base and fill
material, and concrete aggregate,
'and that the deposits were primarily
fiRE-type material, except for that
which is processed for concrete. He
concluded that the sand and gravel

180 ID.

common variety, and had not been
demonstrated to have been marketable at a profit prior to July 23,
1955.The Judge's findings are supported by substantial and probative
evidence. Moreover,

our de novo

consideration of the record impels
us to reach the same findings.
Where minerals have been found
and the evidence is of such a character that a person of ordinary
prudence would be justified'in the
further' expenditure of his labor
and means, with' a reasonable prospect of successin developing a valu-

on the Community No. 3 was a com-

able mine, a discovery exists within

mon variety.
In connection with the marketability of the material on the Community No. 3, Schessler was of the
'opinion that whatever market may
have existed, was lost. He based his
opinion on the small amount of material removed from the claim as
evidenced by the 1955 aerial photograph. He also concluded that there
was no apparent market for the material on the claim for a period of
at least six years after October 27,
1955, since his examination and the
aerial photographs showed no evidence of mining operations on the
claim during that time. He testified
on cross-examination that the market for sand and gravel in the Las
Vegas Valley had almost doubled
between'1955 and 1971,but that the
growth in the market still had not
generated production from the

the meaning of the mining laws.
Castle v. Womble, 19 L.D. 455; 457
(1894); United States v. Coleman,

Community

No. 3.

Based upon the evidence presented, the Judge found that the
sand and gravel on the claim was a

390 U.S. 599 (1968). Common va-

rieties of sand and gravel were withdrawn from location under the
mining laws on July 23, 1955. 30
U.S.C. § 611 (1970). Consequently,

to satisfy the requirements for discovery on a placer mining claim lo-

cated for common varieties of sand
and gravel before July 23, 1955,it
must be shown that the materials
within the limits of the claim, by
reason of accessibility, bona fides in
development, proximity to market;
existence of present demand, and
other factors, could have been extracted, removed, and marketed at a
profit as of that date. Foster v. Seaton, 271 F.2d 836 (D.C. Cir. 1959);

United States v. Humboldt Placer
Mining Co., 8 IBLA 407, 79 I.D. 709
(1972).

In applying these tests to the
facts of the case at bar, we conclude
that appellant failed to demonstrate
a discovery within the limits of the
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Community No. 3 claim. While the
evidence shows that some material

was removed from the claim prior
to 1955,the only evidence of sales
was the testimony of appellant in
his deposition. Appellant stated
that there were "3,000 to probably
7,000 cubic yards sold," but offered
no documentary or other evidence

to substantiate his testimony; nor
did appellant submit any evidence
showing his cost or the price at
which he assertedly sold the sand
and gravel.
The following evidentiary rule
has received judicial approbation in
Allstate Finance Oorp. v. Zirnenerman, 330 F.2d 740, 744 (5th Cir.
1964)
Where the burden of proof of a negative fact normally rests on one party,
but the other party has peculiar knowledge or control of the evidence as to
such matter, the burden rests on the latter to produce such evidence, and falling,
the negative will be presumed to have
been established. [Citations omitted.]

In the case at bar, the Government
does not have the risk of nonpersuasion, but only the obligation to
make a prima facie case. A fortiori,
the rule is even more binding here.
In Fleming v. Harrison 162 F.2d
789, 792 (8th Cir. 1947), the court

addressed itself to the requirement
that a party, having evidence peculiarly within his knowledge or
control, should adduce it, stating:
The applicable rule is stated in Selma,
Rome and Dalton Railroad Co. v. United
States, 139 U.S. 560, 567, 568, 11 S.Ct.
638, 640, 35 L.Ed. 266, as follows: "" * *

While the general rule is that the burden
of proof is where the pleadings place it,

BLOCK
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namely, upon the party; against whom
judgment must go, if no evidence whatever is introduced, its application is often
affected by circumstances. 'From the very
nature of the question in dispute,' says
Mr. Best, 'all, or nearly all, the evidence
that could be adduced respecting it must
be in the possession of, or be easily attainable by, one of the contending parties,
who accordingly could at once put an
end to litigation by producing that evidence; while requiring his adversary to
establish his case, because the affirmative lay on him, or because there was a
presumption of law against him, would,
if not amounting to injustice, at least
be productive of expense and delay. In
order to prevent this, it has been established as a general rule of evidence that
the burden of proof lies on the person who
wishes to support his case by a particular
fact which lies more peculiarly within
his knowledge, or of which he is supposed
to be cognizant.' 1 Best,. Ev. § 274; 1
Greenl. Ev. §79; 2 Starkie Ev. 589." See,
also, United States v. Denver & Rio
Grande

Railroad

Co., 191 U.S. 84, 92, 24

S.Ct. 33, 48 L.Ed. 106; Mammoth Oil Co.
v. United

States,

275 U.S. 13, 51, 53, 48

S.Ct. 1, 72 L.Ed. 137; Board of Commerce
v. Security Trust Co., 6 Cir., 225 F. 454,
459, 20 Am. Jur., Evidence, §;139, page
145; 31 C.J.S., Evidence, § 113, p. 721.

This principle applies in a mining claim contest to the extent that
where the Government has made a
prima facie case of nonmarketability, and the contestee only testifies
that he made sales, but fails to buttress the testimony with specific
data, or provide corroborating evidence thereof, he will be deemed to
have failed in his burden of proof.
Appellant, argues that the Judge
erred in finding that the claim was
too far from a paved road for the
sand and gravel to be sold coinpetitively; however, the nineral
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examiner's testimony is a sufficient Bunkoweski, 5 IBLA 102, 79 I.D.
predicate for the Judge's finding. 43 (1972). It is not enough to offer
3Moreover,

appellant offered no evi-

dence to demonstrate that the sand
and gravel from the Community
No. 3 could have been sold com-

petitively.
Appellant takes issue with the
position of the Department in re*quiring a mining claimant to demonstrate a discovery on each claim,
and asserts that there is no authority outside the Department for such
a position. Appellant's theory of
the case appears to be that the Comnlunity No. 3 must be considered as

an integral part of one "mining
claim" embracing the group of ComM-unity claims, and that only one
discovery need be demonstrated

on

evidence for the claims as a unit.

UnitedStates v. Chas.Pflzer & Co.,
Inc., 76 I.D..331 (1969).
While we recognize the difference

between the terms "location" and
"mining claim," and that the terms
are used interchangeably the mining laws clearly require that a discovery is essential for each location.
30 U.S.C. §23 (1970) and 30 U.S.C.
§ 35 (1970); United States v. Bunkowski, supra; Steele v. Tanana
Mines R. Co., 148 F. 678 (9th Cir.
1906); Unita Tunnel, Min.
Transp. Co. v. Ajax Gold Min. Co.,
141 F. 563 (8th Cir. 1905) ; Lindley

on Mines, 3d Ed., § 437, 438. The
discovery of mineral on one claim

the group of claims to establish the will not support rights to another
validity of each location.
claim or group of claims even
Appellant's position is untenable. though the claims are contiguous.
-TheAct of May 10, 1872,17 Stat. 91, Ranchers Eploration & Develop30 U.S.C. §23 (1970), provides in rnent Co. v. Anaconda Co., 248 F.
part that "no location of a mining Supp. 708 (D.C. Utah 1965).
claim shall be made until the discovAppellant argues that the Judge
ery of the vein or lode within the erred in concluding that the deposit
limits of the claim located." The Act of sand and gravel on the claim was
of March 3, 1891, 26 Stat. 1097, 30 a common variety.
In support of his
u.S.C. § 35 (1970), provides in part argument appellant asserts that the
that "[c]laims usually called.'placer' pleadings do not raise the issue of
* * shall be subject to entry and whether the material
on the claim
patent, under like circumstances and is of a common or uncommon
conditions, and upon similar pro- variety.
ceedings, as are provided for vein
The complaint charged in part
or lodeclaims * * *."

that;

Where, as here, a mineral claimant or his predecessor in interest has No discovery of a valuable mineral has
located a group of claims, he must been made within the limits of the claim
show a discovery on each claim lo-

cated to satisfy the requirements of
the mining. laws. United States v.

because the mineral materials resent
cannot be marketed at a profit and/or

could not lhemarketed at a profit prior to
the Act of July 2, 1955. (Italics added.)

571] 7;

; --

UNITED STATES iV. J. L.; BLOCK

577

II'8, 1973.
Augsgxt 22

The Act of July 23, 1955,69 Stat.
368, as amended,

30 U.S.C.1§

-

611

(1970)jprovides in part:
No deposit of common varieties
f
* * gravel *
* shall be deemed
a valuable mineral deposit within the
meaning of the mining laws of the United
States so as to give- effective validity to
any mining claim hereafter located under
such mining laws.
* * "Common
varieties" * * * does not include deposits
of such materials: Which are valuable because the deposit has some property giv-

sand *

ing it distinct and special value

*

Appellant denied the allegation
in his answer but made no countercharge that the materials within the
limits of the claim were of an uncommon variety or that' the materials were valuable becausethe deposit had some property giving it
distinct and special value.
In our view, the pleadings raised
the issue of whether the material on
the claim was of a common or Lncommon variety. Contestant made
its allegation and referred to the
Act of Congress. which removed
common varieties of sand and
gravel from location under the mining laws. The language in the complaint charging that the materials
present within the limits of the
claim could not be marketed at a
profit prior to the Act of July 23,
1955, only has meaning if the materials referred to. are considered as
common varieties.
Appellant next argues that the
patenting of the Community No. 6,
which has embraced within: its
limits deposits of sand and gravel
comparable to those of the Community

No. 3, conclusively

demon-

strates that the sand and gravel on
the Community No.. 3 is of an un- common variety.
The record supports the assertions
made by appellant that the Community No. 6 was patented, and that
the sand and gravel on the two;
claims is comparable. It does not
follow, however, that the sand and
gravel on either claim is of an uncommon variety. Since the Community No. 6 was located before the
Act of July 23, 1955,ie., before common varieties of sand and gravel
were removed from the coverage of
the mining laws, it was not necessary, as a prerequisite for patent,
to establish that the sand and gravel
on the Community No. 6 was of an
uncommon variety.
As stated in United States v. U.S.

MineralsDevelopmentCorporation,
75 I.D. 127 (1968), the Department

interprets the 1955 Act as requiring uncommon varieties of sand and
gravel to meet two criteria: (1) that
the deposit have a unique property,
and (2) that the unique property
give the deposit a distinct and special value. In order to determine
whether a deposit of sand; and
gravel has a unique property which
gives it a distinct and special value,
there must be a comparison of the
material under consideration with
other deposits of similar materials.
Therefore, it must be shown that the
material under consideration has
sonie property which gives it value
for purposes for which other mate-'
rials are not suited, or if the material is to be used for the same pur-
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poses as other materials of common
property which gives it a special
value for such uses, which value is
generally reflected by the fact that
it commands a higher price in the
market place. United States v. Cai-
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Decided. August 29, 19,73
Appeal by Myers Coal Company from
a .decision dated May 21, 1973, in.
Docket No. HOPE 71-162-P,

by Ad-

fornia- Soylcaid Products, Inc.,
ministrative Law Judge Richard C.IBLA 19 (1972). See United Steffey, assessing a civil monetary
States

v. Thomas,

1 IBLA

209,

8

(1971).
-The Judge found that the mate-

I.D.5

rial on the- Community No. 3 could

be used for the normal and general
uses for which sand and gravel are
utilized in the Las Vegas area, and
that the material had no unique
property.: He concluded that the
material

was a common

variety

under the Act of July 23, 1955.The
findings and conclusions of the
udge are supported by. the testimony of the mineral examiner who
testified on behalf. of. contestee.
While appellantI takes issue with
these findings and conclusions, appellant presented no convincing evidence in rebuttal.
Therefore, pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the decision appealed from is affirmed.
FREDERIcR FISH1nAN, Member.

JOAN

RI1TVo,

No. 2 Mine.
Affirmed.

Federal Coal Mine Health and Safety
Act of 1969: Appeals: Generally
Where the Administrative

Law Judge

has taken into consideration mitigating
circumstances advanced by the operator
in determining the assessment of penalties, and where appellant's arguments
have been fully and fairly considered by
the Judge, the Board will not disturb the
Administrative Law Judge's decision.
APPEARANCES:

Brooks E. Smith,

Esquire, of Dailey & Smith, Kingwood,
West Virginia, Attorney for, appellant,
Myers Coal Company; Hugh O'Riordan,
Trial Attorney for appellee, Mining
Enforcement and Safety Administration (MESA), formerly U.S. Bureau of
Mines.

INTERIOR BOARD OF MINE

OPERATIONS APPEALS

WE CONcUR:
M.AlriNT

penalty of $167 for fifteen alleged violations of the Federal Coal Mine Health
and Safety Act of 1969 at appellant's

lembeer.

B. THoMPsON, Member.

DECISION
Having reviewed, the record.and
considered the brief of the appel-
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lant and the response thereto by
MESA, the Board finds that Myers
Coal Company has l-not demonstrated any reason why the findings
of fact, conclusions of law, and decision of the Administrative, Law
Judge should not be affirmed.' The
record: supports the decision and
order of the Judge and the amounts
assessed for each of the fifteen violations of the Act are reasonable
and in accord with the intent and
purposes of the Federal Coal Mine
Health and Safety Act of 1969.2
Furthermore, the arguments made
on appeal to the Board have been
fully and fairly considered by the
Judge and the resultant assessments
have taken into account all the mitigating circumstances advanced by
the appellant.
ORDER

(3) that the Notice of Violation
No. 4 DCM, May 8, 1970 IS VACATED.3
C. E. RoGERs, JR., Ckaimran.:
DAVID DOANE,

rember..

DECISION
Pursuant to written notice dated
December 21, 1972, a hearing in the:

above-entitled proceeding was hed
on February 20, 1973, in Morgan-.S
town, West Virginia, under section
109 of the Federal Coal Mine Health
and Safety Act of 1969, 30 U.S.C
§ 819 (1970).
General Considerations
The issues involved in this proceeding are whether violations of
any mandatory health or safetystandards occurred and, if so, what
monetary penalties should be

WHEREFORE, pursuant to the assessed.
authority delegated to the Board by
Four of the factors which must be
the Secretary of the Interior (43 considered under section 109(a) (1)
CFR 4.1(4)), IT IS ORDERED: of the Act in assessing penalties may(1) that the; decision of the Ad- be given a general evaluation, while
ministrative Law Judge issued the remaining two criteria, viz., them
May 21, 1973, assessing Myers Coal gravity of the violation and whether
Company civil penalties in the total the operator was negligent, shouldc
amount of one hundred sixty- be considered specifically in reviewseven ($167) IS HEREBY AF- ing the evidence presented with reFIRMED;
spect to each violation. The criteria.
(2) that Myers Goal Company which usually may be given a genpay the penalties assessed on or be- eral review will be evaluated first.
fore 30 days from the date of this
decision; and
3 The Board notes that while the proceeding
1 The Judge's

decision follows at 2 IBMA
170, 50I.D. 579 (1973).
sP.L. 91-173,1 83 Stat. 742-8o04, 30 u.S.C.
§§ 801-960 (1970).
551-342--3-:-----4

as to this notice was dismissed by the Judge,
in an apparent oversight, he failed to order
the notice vacated. For clarification of the
ultimate disposition of this particular notice,
the Board orders it vacated.
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History of previous violations
This proceeding involves-five inspections of Respondent's Mine No.
2 over a seven-month period. Those
inspections included the first inspection of Respondent's mine under the Act and the mine was closed
shortly after the last inspection.
Only sections 305 (k) and 305 (1) of

the Act are cited twice in the 16
notices of violation which support
the Bureau's Petition for Assessimentof Civil Penalty. The criterion
of history of previous violations
will hereinafter be considered to the
extent that such a history has been
established in this proceeding by the
alleged repetitious violations of sections 305(k) and 305 (1).

Appropriateness of the penalty to
the size of operator's business
Respondent's mine was a small
drift mine which in the last year of
operations produced from 25 to 50
tons of coal daily from the Upper.
Freeport seam which averaged
about 48 inches in thickness. Some

entries extended only 100 feet from
the surface, but the main haulageway was about 1,000 feet in length.
Three or four men were employed

OF THE

INTERIOR'
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Effet of penalties on. operator's
ability to continue in business.
The operator of Mine No. 2 was
an individual doing. business as
Myers Coal Company (Tr. 128).
His primary source of income is as
an administrator of public transportation in the Preston County,
West Virginia, School System (Tr.
129; 164). Additionally, he operates
a combination grocery store and
service station in Howesville, West
Virginia (Tr. 141). He had attempted to keep the mine operating in order to provide employment
for three or four men if he could
have done so without requiring his
other endeavors to subsidize the coal
business (Tr. 142). In 1958his wife,
who had previously assisted in operating the various enterprises, was
maimed for life in an auto accident
involving an uninsured motorist
and he has never recovered from the
financial losses associated with that
unfortunate occurrence (Tr. 130).
About four years ago he borrowed heavily to purchase mechanized equipment in an effort to
make the mine an economic operation, but the mine became increasingly expensive to operate under the
Act so that he had to close it on
December 30,1970, while still owing
$15,000on the equipment (Tr. 143).
Also in 1970he had to obtain a $20,000 mortgage on his home in order
to meet the payroll andother operating expenses associated with the
mine and to replace and maintain

underground to perform- conventional mining, utilizing a cutting
machine, a loading machine, and
battery-operated .locomotives (Tr.
83, 132). On the basis of the foregoing facts, I find that Respondent's
mine was small and therefore would
appropriately be subject to assess- trucks used to haul coal (Tr. 144;
ment of relatively low penalties.
164).
.
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In 1966 he obtained mine foreimian'spapers so that he could make
preshift examinations and save the
expense of hiring a foreman for the
mine, but even with that extra
effort to reduce operating expenses,
he has been unable to make any
money from mining since 1968 (Tr.
129; 143; 167). He finally had to
close the mine with several outstanding violations uncorrected because
he could not afford to buy the equipment necessary to abate them. He is
continuing to make payments on the
mining machinery and, if he could
recover from his monetary losses
sufficiently,he would like to reopen
the mine (Tr. 145; 168). The uncertainty associated with the amount
that he might have to pay in civil
penalties because of the notices-of
violation involved in this proceeding was a factor in his decisionito
close the mine before his losses increased to any larger amount than
they already had.
On the basis of the foregoing
facts, I find that payment of large
penalties would have an adverse
effect on, Respondent's ability to re-

open his mine.
Good faith effort to achieve rapid
compliance
The inspectors testified that Respondent demonstrated a good faith
effort to achieve rapid compliance
with the Act in that violations were
corrected shortly after they were
called to Respondent's attention, except in those cases where the materials to abate the notices were difficult to obtain (Tr. 16; 20; 25; 28;

101). Therefore, full consideration
for this mitigating factor will be
given in assessing civil penalties.

Considerationof Remaining
Factors
As indicated above, two of the
criteria under section 109(a) (1),
i.e., gravity of the violations and
whether the operator was negligent,
must be specifically considered in
reviewing the evidence presented by
both the Bureau and Respondent
with respect to each alleged violation. The discussion of the evidence,
findings as to actual occurrence of
the alleged violations, and assessment of penalties will hereinafter
be considered in the sequence that
evidence concerning them was introduced at the hearing.
Notice No. 1 DCM 5/8/70 303

(b) (An air reading could not be
obtainedwith an anemometernear
the faces of the three working places
in the main entries section)
The inspector testified that he
issued the notice because he could
obtain no anemometer reading
near the working faces. The:Act requires delivery of 3,000cubic feet of
air per minute to the working faces.
The air deficiencywas caused by the
operator's failure to erect brattices
from the last open crosscut to within
10 feet
the working faces. Al-.
though the operator had some brattice inaterial on hand, he did not
have enough to provide adequate'
ventilation until additional material
had been purchased. The inspector
believed that the operator should
*of
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have been able to prevent this particular condition from happening
since the materials were readily
available on the market and there
was no reason for the operator to
have- been unaware of the requirements concerning adequate ventilation. The danger to the miners is
that noxious fumes and gases are
not quickly eliminated from the
mine and the men are exposed to unhealthful air and the possibility of
an explosion if methane should be
encountered (Tr. 12-14).
The mine foreman. testified that
only timbers were used as roof support in the mine and that there was
so little clearance between the loading machine and the timbers, that
they did not erect the brattices until
the loading machine had been
moved into position so as to avoid

knocking down the timbers on the
other side of the brattice (Tr. 106108). The mine foreman, however,
agreed that the brattices were not
up at the time the inspection was
made and that no air reading could
be obtained near the faces (Tr. 113114).
I find that the violation occurred,
that it was serious, and that the operator was negligent. Even if justification could be found for waiting
until the loading machine is moved
into position before. erecting the
brattices, the fact that the operator
did not have on hand enough material to abate the violation the same
day it was written is an indication
that

coal was normally

removed

without the erection of proper brattices. A penalty of $25 will be assessed for this violation.
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Notice No. 2 DCII 5/8/70 § 305(k)

(The insulated power cable installed along the main haulagpway
was not supported by approvedtype insulators and was in contact
with combustible materials (posts)
for a distance of about 300 feet.)
The inspector testified that the
insulated power cable along the
haulageway was not supported by
the proper type insulators and, at
various locations, the insulated cable
was in contact with posts. The inspector said that although the cable
was insulated, the insulation could
become worn and cause a fire hazard

if the bare wires should comein contact with combustible materials. Insulators, according to the inspector,
were not difficult to obtain (Tr. 1416). The inspector stated that the
insulated wires were supported by
J hooks which were considered ade-

quate insulation prior to passage of
the Act, but now the Bureau will
accept only a porcelain-type insulator (Tr. 48-49).
The mine foreman testified that
they had supported the insulated
wires on nail knobs which are made
of porcelain, but that they sometimes had to put a piece of insulated
wire around the power wire to hold
it on the insulators. He claims that
nail knobs were approved by the
Bureau then and that such insulators are being used with the Bureau's approval at the present time
(Tr. 108).
Respondent's counsel moved that
the Bureau's Petition for Assessment of Civil Penalty be dismissed
insofar as it alleged a violation of
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section 305(k) of the Act On the
ground that the Act does not define
what "approved-type insulators"
are and that the Respondent wa!4
-using insulators which were adequate under section 305(k). The inspection involved here occurred less
than two months after the Act became effective. At that time the operator was probably justified in assuming that J hooks would be
considered "well-insulated insulators" under the Act, but section
305(k) also provides that power
shall not contact comwires "
bustible material, roof, or ribs."
Since the mine foreman and the inspector both agreed that the insulated wires were touching the posts
in the mine (Tr. 15; 108), there can
be no doubt but that the notice here
involved appropriately cited Respondent for violating section 305
(k) of the Act. In view of the possible confusion as to what type of
insulator the Bureau might have
approved, Respondent's motion to
dismiss is granted to the extent
Notice No. 2 DCM cited Respondent for failing to use "approvedtype insulators."
Insofar as the notice alleged that
the insulated power cable was
touching posts in the mine, I find

§305
(There were 250 feet of bare

Notice No. 2 DCV 8/31/70

(1)

feeder wire installed along the main
haulageway.)

The above two notices are being
considered simultaneously because
of the operator's contention that the
inspector

issued two notices con-

cerning the same section of bare
feeder wire.
The inspector testified that under
the Act no bare wire is allowed
along the main haulageway except;
for trolley haulage. The danger of
the bare wire was that it was conducting electricity and therefore
produced potential shock and fire
hazards (Tr. 16-18). The inspector
said that the required insulated wire
was difficult to obtain -and Exhibit
6 shows that the inspector extended
the time for abatement indefinitely
until such time as the operator could
obtain the insulated cable (Tr. .18).
The inspector's testimony in support of the second violation was substantially identical with that for the
first and he was of the opinion that
both were serious violations (Tr.
25-26).
Concerning Notice No. 3 DCM
dated May 8, 1970, the mine foreman testified that they normally
used bare wire in the mine and then
that the violation occurred,that it covered it with plastic pipe and.
was serious, and that the operator that they had erected' the bare wire
was negligent. A penalty of $15 will found by the inspector, but had not
be assessed for this violation.
yet had time to cover the bare wire
Notice No. 3 DaCM 5/8/20 § 305 (1) with plastic pipe (Tr. 110).
Although all witnesses agree that
(There were .300feet of bare feeder
wire instailed along the main haul- the facts support the inspector's
writing of the first-notice concernageway.)
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ing installation of bare feeder wire,
Respondent claims that the inspector's second notice was written for
the identical section of bare wire
which was involved in the first notice of violation. The operator
seemed to be certain that the same
section of wire! was involved

be-

cause he testified that the trailing
cables were hooked to the terminal
point of the bare feeder wire and
that the same connections for the
trailing cables were being used when
the inspector checked the mine on
August 31, 1970, that were being
used when the mine was inspected
on May 8, 1970 (Tr. 134-135). The

operator stated that when he went
to the mine following issuance of
the second notice of violation, he
found all the wires covered. He concluded, therefore, that the only way
the inspector could possibly_have
found bare wires in the mine on two
different occasions would have been
for the men to have uncovered the
same section of wire to attach a
piece of equipment to it, and for the
inspector to have arrived for an inspection at the very time when the
men might have temporarily

uncov-

ered the same section of wire,'because all the wire was covered when
he went to the mine to inspect it on
the day following the issuance of
the second riotice' (Tr. 147-149).

The inspector claimed that two
entirely different sections of bare
wire were involved. He said that
the first notice was written for a
section of bare wire extending from
,the portal inby for .a distance of 300
feet. The second notice was written
for a section of bare wire which

INTERIOR
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commenced1,000feet from the place
where .the first section of bare wire
had' been found (Tr. 61-62).
The mine foreman's testimony
tends to support the inspector's in
that he said there was a section of
insulated wire extending 300 feet
from the portal inby for 300 feet
and then the bare wire comnenced
and extended 300 feet from that
point (Tr. 117). Since the operator
only hired a mine foreman for a portion of the time during which inspections were made, the mine foreman was not at the mine when the
second notice was issued and therefore could not express any opinion
as to whether the two notices were
written for the same section of bare
wire.
I find that both violations regarding the existence of bare wire
occurred. The mine foreman's testimony supports the inspector's description of the location of the first
section of bare wire. Since the operator was apparently not making
daily inspections of the mine during
the time that he had a mine foreman working for him, it would have
been easy for him to have assumed
that the two notices dealt with the
same section of. bare wire.

Respondent's motion to dismiss
the first notice of, violation of section 05(1) because of the zmavailabilit; of material is denied. The

mine forenal testified that it had
been their practice to cover the bare
wire with plastic pipe and that the
plastic pipe had not been put over
the bare wire, although it had been
energized, at the time the condition
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was found by the inspector (Tr.
115-116). Since the mine foreman
testified that he had jlenty of plastic pipe on hand for use in covering
the bare wire, Respondent's argument about the unavailability of
materials is not supported by the
facts in this instance. While there
is some doubt in the record that the
inspector was willing to accept
plastic pipe covering for abatement
of the notice once it had been written (Exh. 6), the testimony of both
the inspector and mine foreman
shows that the, existence of bare
wire. without any plastic covering
was the cause of the writing of the
notice of violation (Tr. 16-17; 59;

operator was negligent in using bare
wire on two successive occasions. A
penalty of $25 will be assessed for
the second violation.
Notice No. 4 DCM 5/8/70 § 316
(Telephone ervice was not pro-

vided underground.)-

The Act requires that a communication system be established between the working area and the surface. Since there was no telephone or
other means of conmuunication, the
inspector issued the notice of violation. The reason: for the requirement is that a means of communication with the surface is important
in emergencies. Telephone equip62; 110-111; 117). Moreover, the ment was hard to obtain and the
mine foreman seemed to be certain time for abatement was extended
that the notice would not have been indefinitely. The operator did evenwritten if the men had not been tually obtain and install a telephone
using the bare wire without first before the mine was closed (Tr. 21covering it with plastic pipe (r.
22).'
110-11).
The mine foreman testified, that
In arriving at a proper assessment for the first violation, I find a new portal had been opened into
that the violation was not serious the, mine and that the working faces
because the inspector indefinitely where the imen were employed at
extended the time for' abatement. the time the notice was written was
The operator was negligent i using no more than 100 feet from the surthe bare wire witlout' first covering face (Tr. 112;121). Section 316,
it with the platie pipe which had which is here involved, requires that
been purchased for that purpose. a telephone "shall be provided beA penalty of $15 1will be assessed tween the surface and each working
section of any coal-minethat is more
for the first violation.
The second violation of section than one hundred feet from -a
305(1 ) was more serious than the portal."
While the inspector seemsto have
first because the operator had by
that time obtained insulated wire written the notice of violation on
and was able to [abata the second the assumption that the 1,000-foot
notice within a few' hours after it haulageway was the controlling feawas issued (Exhs. 14:and 15). The ture of the mine which required the
.
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installation of a telephone, the fact
The operator testified that he atremains that the Act itself does not tended the Bureau's dust-sampling
require one unless the working sec- course in Pittsburgh from July 22
tion is more than 100 feet from a through July 24, 1970, and was isportal. Since the inspector's testi- sued a certificate showing that he is
molly does not controvert the mine qualified to take dust samples in a
foreman's claim that the working coal mine (Tr. 131). He had already
-section was within 100 feet of the obtained the equipment to take dust
new portal which was open at the samples prior to July 1970, but he
time the notice was written, I find was unable to obtain the cassettes
that Respondent was not obligated until the time he instituted the dust
program in October (Tr. 146).
i xder section 316 to install a teleRespondent's counsel moved to
jphone in its mine. Therefore, the
Bureau's Petition for Assessment of dismiss the Bureau's Petition 'for
of Civil Penalty will be dismissed Assessment of Civil Penalty with
insofar as it alleged a violation of respect to this violation because of
the operator's inability to obtain the
section 316 of the Act.
dust-sampling equipment prior to
Notice No. 1 DGM 8131/70 eB()(a)
the time of the inspection (Tr. 53).
(AM-eans
to implement a respirable Counsel argues that under Part 100
dust sampling program, such as of the Department's Regulations,
:s& pling equipment, have not been absence of fault is a ground for not
provided at this mine.)
assessing any penalties. Aside from
the
fact that Part 100 of the ReguThe inspector testified that he islations
has been suspended until
-:suedthis notice of violation because
further
notice (38 F. R. 10085,
the operator had not established a
April
24,
1973), that Part of the
program to test for environmental
Regulations
was promulgated to exdust (Tr. 23-24). The evidence
plain
principles
which would be
shows that this particular violation
used
by
the
AssessmentOfficer in
was-lotparticularly serious in the
preparing
proposed
orders
of ascircumstances since the operator
sessment.
Even
if
Part
100,
upon
was using proper ventilation procewhich
Respondent's
counsel
relies,
dures in its mine at this time and
the mine was not a dusty mine were applicable to the violations alwhich would have-unduly exposed leged in this proceeding, the eviminers to lung diseases (Tr. 146). dence would not support utilization
The inspector stated that dust- of the no-fault provision of Part 100
sampling equipment was hard to for the reason that the inspector
obtain at the time and that it was testified that the notices were issued
necessary to give the operator an only when the equipment was availextension of time until October 23, able at the time the notices were is1970, within which to implement a sued (Tr. 86-87). While the inspecdust-sampling program (Exh. 13). tor also testified that some of the
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materials and equipment were hard Respondent attended the Bureau's
to obtain, that in itself is not a course to learn how to take dust
reason to vacate the notices of vio- samples and did have all of the
lation. For example, even, though equipment except the cassettes at
the operator testified that he showed the time of. the inspection, it would
the inspector the dust-sampling appear that Respondent was guilty
equipment which he had at the time of only a very technical violation in
the notice was issued, the inspector this instance. Therefore, a penalty
testified that he believed the opera- of $1 will be. assessed for this
tor was negligent in not having violation.
tried harder than he did to get the Notice No. DOM 11/12/70 §305
missing cassettes before the notice (kl) (The insulated power cable,
was written (Tr. 24).
installed along the haulageway for a
Part 100, even before it was sus- distance of 600 feet, was not suppended, was not in my opinion ap- ported by approved-type insuzaplicable to the assessment of penal- tors.)
L
:
:
:
X
ties following a hearing held under
The inspector testified that the
section 109 of theAct. Even if Part operator had used nail-knob insula100 were applicable, however, the tors in some places and that he was
evidence in this proceeding fails to willing to accept those as approvedshow conclusively that Respondent type insulators where they had been
could not have obtained cassettes for used. The primary reason, however,
its dust-sampling equipment prior for the inspector's having written
to the time the notice of violation the notice was the fact that the opwas written if an earlier and greater erator had used such a few insulaeffort to obtain cassettes had been tors that the wire had been allowed
made. Therefore, Respondent's mo- to sag and touch combustible mation to dismiss the Bureau's Petition terials so as to create a shock or fire
insofarx as it alleged a violation of hazard (Tr. 26-28; 64).
section 202 (a) is denied. The other
Respondent's motion to dismiss
motions by Respondent's counsel to the Bureau's Petition for Assessdismiss the Bureau's Petition with ment of Civil Penalty with respect
respect to other violations concern- to this violation on the ground that.
ing the Respondent's alleged inabil- the Act does not define "approvedity to purchase materials and equip- type insulators," is denied becausement are denied for the same rea- the nature of the violation was in alsons expressed above (Tr. 6; 72; lowing the insulated power wires to
77; 97).
come in contact with combustible
In such circumstances, I find that materials. As indicated supra, Rethe violation occurred and that it spondent was previously cited on
was not serious since Respondent
May 8, 1970, for allowing power
was observing proper ventilation wires to touch combustible maprocedures. In view of the fact that terials. It is appropriate to con-
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second violation of section 305 (k).
I find that the violation occurred,
that it was serious, and that the operator was negligent. A penalty of
$25 will be assessed for this vio-

lation.
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loading machine and cutting machine,respectively.)
The Act provides that only 'one
temporary splice may be made in a
trailing cable within a 24-hour period. When the inspector found four
and eight temporary splices in the
trailing cables t the' loading ma-

Notice No. DCM 11/12/70 §306 chine and cutting machine, respec(b) (Autozatic circuit breakers tively, he issued the notice of violawere not provided for the trailing tion. While the notice itself does not
cables of the cutting m'achine and use the word "temporary," the inspector said he made it clear to the
loading machine.)
operator that except for one tempoThe inspector testified that he rary splice in a 24-hour period, the
issued this notice because the opera- Act requires permanent or vultor was using a fuse instead of a canized splices (Tr. 34). The nspecdual element fuse or automatic tor 'stgted that it was difficult to
circuit breaker as required by the obtain the equipment to make ulAct. Automatic circuit breakers canized splices at this time.
~were
hard to obtain atthis time and
Respondent's counsel moved that
Respondent's mine was closed on
the Bureau's Petition: for' AssessDecember 30, 1970, before this alment of Civil Penalty be dismissed
leged violation was ever corrected
insofar as-it sought assessment of a
(Tr. 28-30). The operator testified penalty for violation of section 306
that lie had tried to purchase auto(d) because the notice failed to state
matic circuit breakers from Atlas
specifically that t e orary splices
Supply and Equipment Company were involved. The operator
testified
in Clarksburg, West Virginia, and that he
was aware that the notice
was told that They were unavailable
was directed to the fact that his
(Tr. 137).
splices were of the temporary type
I find that the violation occurred. prohibited by the Act (Tr. 153)'.
The fact that the operator was per- Since the operator's own testimony
mitted to keep operating with fuses shows that he fully understood the
shows that the violation was not nature of the violation for which he
serious. The difficulty,of obtaining was being cited when the notice was
the automatic circuit breakers shows issued, counsel's motion to dismiss
that the .operator was not negligent. for failure of the inspector to use
A penalty of $5 will be assessed for the word "temporary" in the notice
this violation.
is denied.
Notice No. 3 DClyI 11/1270 306
Respondent's counsel also moved
(d) (There wuerefour and eight that the BureaIu's Petition be dissplices in the; trailing cables-of the missed insofar as it relates to re-

:Z78]
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quests for assessment of penalties
for violations of sections 306(d) and
307 (b) of the Act because they were

issued during the effectiveness of
the Ratliff injunction as informational notices and carried notations
on them assuring the operator that
no penalties would be assessed be-

cause of the alleged violations cited
in the notices. Counsel's-argument
is appealing, at first inpression, but
examination of the factual situation
existing at the time the notices were
issued shows that the argument is
not well founded.
The facts are that the inspector
first noted violations of sections 306
(d) and 307(b) on May 8, 1970. At

that time he wrote "informational"
., Notice No. 5 DCM
notices,
5/8/70

§ 306 (d) and Notice No. 6

DCM 5/8/70 § 307(b), stating that
because of the Ratliff injunction, no
penalty would be assessed (Tr. 78-

79). The inspector further

ex-

plailed that if the operator did not
correct the violations noted in the
informational notices, additional
notices were thereafter issued making it clear that penalties would be
assessed after materials and equipment required to abate the violations became available for purchase
by the operator.
The informational notices, in
such circumstances, did not prejudice the operator, but instead had
the effect of giving him a period of
I A. HRPatliff, Jr., t/a Dilsteo Coal Company, et l. v. Walter J. Hickcel, Secretary of
the Interior et al., Civil Action No. 70-C50-A, U.S. District Court for the Western District of Virginia, Orders issued April 23 and
April 30, 1970.
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time during which he could try to
correct the violations before they
were written as notices of violation
which would involve assessment of
civil penalties. The inspector's testimony at pages 87 and 88 of the
transcript shows beyond any doubt
that he would not have issued notices citing violations of sections
306(d) and 307(b) of.the Act if the
conditions which caused the writing
of the informational notices had
not continued to exist at the time the
notices were written in a form re-

quiring assessment of civil penalties. Therefore, Respondent's motions. to dismiss the Bureau's Petition with respect to violations of
sections 306(d) and 307(b) of the
Act are denied.
I find that the violation of section
306(d) occurred. Since both the
inspector and operator agreed that
the temporary splices here.involved
were unusually well made and since
the inspector allowed the operator
to continue,.using the cutting and
loading machines with a large nunber of temporary splices for about
seven months before the mine was
closed, the record will not support
a finding that the violation was
serious. The operator's alleged inability to procure vulcanizing equipment supports a finding that ,no
negligence was involved. Therefore,

a penalty of $5 will be assessed for
this violation.
Notice No. 4 DPll 11/12/70 p307
(b) (The metallic frames of the

cutting lmachineand loading viachine were not grounded.)
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The inspector testified that the
only wires connectedto the cutting
aid loading machines were the positive and negative wires, whereas
the Act requires that the frames of
the machines be grounded-so that if
a wire becomes exposed, the frames
of the machines will- not become
energized and create an 'electrical
shock hazard. The inspector said
that the cable required to ground
the equipment was hard to obtain
and the notice never was abated
before the mine was closed on December 30, 1970 (Tr. 36-38; 72).

[80 ID.

on them whatsoever and that the
sole cause'of the headlights' breaking was that they were mounted so
close to the floor of the mine that
water would flyfup on the. hot sur'fae of the headlights and cause
them- to burst. The violations were
abated by moving the headlight
mounts to the top 'of the locomotives so that water would not be as
likely to hit them. Also the type of
headlight was changed to a sealed
Unit which was less likely to break
from exposure to water (Tr. 139140; 155-156).

I find that the violation occurred.
The granting of the extensions of
time within which to comply will
not support a finding that the violation was serious. The difficulty of
being able to purchase the required
cable supports a finding that the
operator was not negligent. A penalty of $5 will be assessed for this
violation.

I find that the violation occurred
and that it was somewhat serious
since lack of headlights increased
the probability of an injury to miners working around the locomotives.
The operator was negligent since
his own testimony shows that when
a headlight would become broken
during 'a producing shift, the men
would not take time out to replace
the bulb (Tr. 161-162). Section
Notice No. DCX 11/13,/70§305
(g) (Due to defective light switches 305(g) clearly provides that "* *
and wiring, the headlights were Whel a potentially dangerous coninoperative on the two battery- dition is found on. electric equipment, such equipment shall be repowered ocomotives.)
moved from service until such
The inspector testified that the condition is corrected." Therefore,
headlights on the locomotives were

a penalty of $25 will be assessed for

inoperative because of defective this violation.
wiring. He said that he thought this
was a serious violation because it Notice No. 3 DCM 11/13/70 § 317'
reduced the machine operator's abil- (1) , (Sanitary toiletfacilities were
ity to see and also it decreased the not provided underground.)
The inspector issued this notice
machine's visibility to those working in the mine. He said the opera- because sanitary toilet facilities
tor was negligent in allowing this were not available at the mine, but
he agreed that sanitary toilets were
condition to exist (Tr. 39-40).
The operator testified that the hard to obtain at the time he wrote
machines had no defective wiring the notice (Tr. 40). The, operator
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had been unable to, purchase the
sanitary toilets in Clarksburg (Tr.

had their own individual water in
their dimer pails, but the Act re140).
quires that an adequate supply of
I find that the violation occurred, water be '"stored.' underground in,
that it was nonserious, and that the addition to that carried by the idi-operator was not negligent. A pen- vidual miners (Tr. 41-42).
alty of $1 will be assessed for this
The operator stated that there
violation.
was a well at the portal of the mine
Notice No. 3:D CH 1113/70 317 and that the water had been tested
(n) (Self-rescue dleviceswere not and approved by the health depart-'
ment. He said that he had placed an
provided for the undergroundeorder for a sanitary container for
p7oyees.)
The inspector issued this notice storage of water underground but
because the men orking under- that the order was never filled and
ground did not have self-rescue de- the mine was closed before the con-,
vices. The men need these to pro- tainer was obtained (Tr. 141-142;
tect them from carbon monoxide in 157-158).
I find that the violation occurred,
the event a fire should occur in the
that
it was not serious in a mine
mine. The inspector said that the
whose
working'faces were' within
self-rescuers were hard to obtain
at this time (Tr. 4A-41). The 100 feet of the surface, and that the
operator testified that he had unsuc- operator was not negligent. A pencessfully tried to purchase self- alty of $5 will be assessed for this
rescuers in Clarksburg and Morgan- violation.
town, West Virginia (Tr. 140).
N1otieeNo. 1 MMZ1t
12/16/70 303(o)
I find that the violation occurred, (A ventilation system and methane
that it was serious, and that the op- and dust control plan has not been
erator was not negligent. Despite submitted to the District Manager
the seriousness of the violation, it for approval.)
would be unfair to assess a largeThe inspector testified that this
penalty for an item which was hard
notice
was issued after the subdisto obtain at this time. Therefore, a
tict'
office
at Mount Hope issued a
penalty of $5 will be assessed for
list
of
mine
operators who had not
this violation.
submitted ventilation system and
Notice No. 4 DCHl 11/13/70 §317 methane and dust control plans for
(s) (Drinking water was not kept approval- of 'the Bureau. His duty
availableunderground.)
was to visit the mines for which no
The inspector issued this notice plan had been received. The plans
because the operator did not keep were required so that the Bureau
a supply of water underground for could determine whether the venti-'
use by the miners in an emergency. lation systems in the mines were
The inspector stated that the miners properly designed and were ade-
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quate for removal of methane and reason to doubt that the operator ill
control of dust in the mines o(Tr. this instance,would have withdrawn
93-95). The operator' submitted men from 'the' mine if the mine fal
suchVa ;plan and it was approved by: had stopped and would have taken
the Bureau in a letter to Respondent the required preliminary examilnadated March '4, 191 (Tr. 96). The tions before permitting men to reinspector said that the failure to enter the mine following a fart
submit tle plan was not serious so stoppage (Tr. 95-99). The fanlong as the mine' actually had a sat- stoppage plan was submitted by the
isfactory ventilation system. The operator within three days after
inspector was unaware of any de- the notice was written (Tr. 101);.
fects in Respondent's ventilation
I find that the violation occurred,
system at the time the notice was that it was nonserious, and that the
issued (Tr. 100).
operator was not negligent. A penI find that the violation occurred, alty of $5 will be assessed for this
that it was nonserious in the cir- violation.
cumstances, and that the operator
was not negligent since the, inspec- Swmmary of Assessments, Dismissal, ad Conclusions of Law
tor said that delays in submission
On the basis of all the evidence
of the plans were often caused by
the backlog of work to be done by of. record and the foregoing finch
the engineers who prepared mine ings of fact, the Respondent is asmaps which were useful in submis- sessed the following' penalties:
sion of the plans. A penalty' of $5 Notice No. 1 DUM 5/8/70 §303
will be assessed for this violation.
-(b) ---25
'-----------5/8/70
§ 305
Notice No. 2 DM
Notice No. 2 MM 12/16/70 § 303(t)
15
(k) .-- --- - - ---- ----

(A fan stoppageplan has not been
submitted to the District Manager

for app oval.)
The inspector said that the subdistrict officeat Mount Hope issued
a list of mine operators who had not
submitted the fan-stoppage plan.
Among the mines which he was required to visit in connection with
failure to submit the plan was, Respondent's Mine No. 2. He did not
think that failure to submit the,
.

plan was serious so. long as the op-

erator,.knew what,,to do and was
prepared to take appropriate steps
in the event the mine fan. should.
stop.The inspector said he had no
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No. 2 MM 12/16/70

5

§ 303

under section 109(a) (1) of the Act
and was properly completed pursuant to the Act after compliance with
all procedural requirements.

ORDER
Total Assessments

__
… _$167

For the reason hereinbefore
found, the Bureau's Petition for
Assessment of Civil Penalty should
be dismissed insofar as it sought
assessment of civil penalties for violation of section 316 (Notice No. 4
DCM 5/8/70) of the Act.
I find and conclude that Respondent's Mine No. 2 is, and was at all
pertinent times, subject to the provisions of the Act and to the safety
and health standards promulgated
thereunder, and that this case arose

WHEREFORE,

it is ordered

that:
(A) Respondent is assessed civil
penalties totaling $167 which it
shall pay within 30 days from the
date of this decision.
(B) The Bureau's Petition for
Assessment of Civil Penalty is dismissed insofar as it sought assessment of civil penalties with respect
to section 316 of the Act.
RICHARD C. STEFFEY,

Admini.strativeLaw Judge.
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Decided August 29, 1973
Appeal

from decision

(S 3830)

of

California State Office,Bureau of Land
Management, rejecting application for
Indian allotment for national forest
land.
Affirmed as modified.

Act of June 25, 1910-Indian Allotments on Public Domain: GenerallyIndian Allotments on Public Domain:
Lands Subject to
Where the Secretary of Agriculture has
made a determination pursuant to section 31 of the Act of June 25, 1910, 36

State Office,Bureau of Land Management, dated November 17, 1972'
which rejected his Indian allotment
application embracing lands within
the Klamath National Forest, California. This case is a sequel of Curtis D. Peters, 6 IBLA 5 (1972).
Appellant originally filed an application for an Indian allotment
for lands within the Klamath National Forest on January 26, 1970.
The application was rejected by the
Bureau on the basis that neither
appellant nor any of his ancestors
occupied the land in accordance
with 25 U.S.C.

§ 336, 337 (1970).

The decision of the Bureau was reversed on appeal on the basis that
Stat. 863, 25 U.S.C. § 337 (1970), that
there was no indication in the record
lands within a national forest are more that the Secretary of Agriculture
valuable for argricultural or grazing
purposes than for the timber found there- had made a determination, in acon, the Secretary of the Interior is au- cordance with the Act of June 25,
1910,that the land in issue was more
thorized, in his discretion, to accept an
application for an Indian allotment
valuable for agricultural or grazthereon, and to cause the allotment to ing purposes than for the timber
be made. ven where such a determinafound thereon. Curtis D. Peters,
tion by the Secretary of Agriculture has
been made, the Secretary of the Interior
may reject the allotment on any rational
basis, including, without limitation, considerations of public policy. Such considerations may encompass recreational
and watershed values and avoidance of
erosion.

The case was remanded to the
Supervisor of the Klamath National
Forest. On August 25,1972, the Acting Regional Forester, acting on behalf of the Secretary of Agriculture,
informed the Bureau of Land ManAPPEARANCES: William H. Cozad, agement that a determination had
Esq., of the California Indian Legal been made in accordance with the
Services, Eureka, California, for appel- decision in Peters, supra, that- the
lant.
land in issue was "more valuable for
agricultural or grazing purposes
OPINION BY MR. FISHMAN
than for the timber found thereon."
INTERIOR BOARD OF
Notwithstanding the finding that
LAND APPEALS
the land was more valuable for
Curtis D. Peters has appealed agricultural or, grazing purposes
from; a decision of the; California rather than for the timber found
80 I.D. No. 9

-
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thereon, the Acting Regional Forester concluded that the land in
issue was more valuable for "national forest purposes," as set forth
in the Organic Act of June 4, 1897,
30 Stat. 34, 16 U.S.C.

§ 475 (1970),

and the Multiple-Use SustainedYield Act of June 12, 1960,74 Stat.
215, 16 U.S.C. §528 (19 0), than

for agricultural

or grazing pur-

poses..

The Bureau of Land Management, relying on 'the several determinations made by the Acting Regional Forester rejected appellant's
application. Based upon our review
of the record, we are of the opinion
that appellant's application should
not have been rejected on the basis
Qf,the determination made by the
Forest Service that the land in issue
was more valuable for "national
forest purposes" than for 'agricultural or.grazing purposes.
Section 31 of the Act of June 25,
1940, provides:
The Secretary of the Interior is authorized, in his discretion, to make allotments
within the national forests in conformity
with the general allotment laws, to any
Indian occupying, living on, or having
improvements on land included within
any such national forest who is not entitled to an allotment on any existing
Indian reservation, or for whose tribe no
reservation has been provided, or whose
reservation was not sufficient to afford
an allotment to each member thereof.
All applicatidns for allotments under the
provisions of this section shall be submitted to the Secretary of Agriculture

who shall determine whether the lands
applied for are more valuable for agriculturdl or grazing purposesthan for the
timber found thereon; and if it be found
that the lands applied for are more valu-
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able for agricultural or grazing purposes,
then the Secretary of the Interior shall
cause allotment to be made as herein
provided. (Italics supplied.)

It is obvious from the language
quoted in the Act of June 25, 1910,
that the proper legal standard to be
applied by the Secretary of Agriculture is whether the land applied
for as an Indian allotment is more
valuable for agricultural or grazing
purposes or for the timber found
thereon. Nowhere in the Act of
June 25, 1910,is there any reference
to: a legal standard to be -applied
which relates to "national forest
purposes." References to the Organic Act of June 4, 1897, and the
Multiple-Use Sustained-Yield Act
of June 12, 1960, are, in our view,
inapposite for the determination by
the Department of Agriculture. The
term "forest purposes" is much
broader in scope than the term 'timber." Congress used the word "timber" in the Act of June 25, 1910,and
refers to "forest purposes" in the
Organic Act and the Multiple-Use
Sustained-Yield Act. At the time
that. Congress enacted the 1910 Act,
it was, of course, aware of the term
"forest purposes" employed in the
1897Act. Had Congress intended to
utilize the same standard, it would
have employed the same term. Moreover, the Multiple-Use SustainedYield Act of June 12, 1960,does not
grant any substantive authority to
the Department of Agriculture, but
simply reiterates the then existing
practices of the Forest Service as
having Congressional policy approval. We can only conclude that
by using different terms Congress

CURTIS
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intended the terms to have different
meanings.
If the applicant has otherwise met
the requirements for an Indian allotment, his application should not
be denied on the basis of the Department of Agriculture's determination.
that the land is more valuable for
national forest purposes than for
agricultural or grazing purposes.'
The Secretary of Agriculture,
through his delegate, specifically
made a determination that the land
in issue is more valuable for agricultural or grazing purposes than.
for the timber found thereon. This
is the standard which appears in the
Act of June 25, 1910, and it is the
only proper standard to be applied
by the Department of Agriculture.
In Peters, supra, the question of
appellant's occupancy of the land
in issue was not reached. The case

was remanded to the Supervisor of
the Klamath National Forest to determine, as required by the Act of
June 25, 1910,whether the land was
more valuable for agricultural or
grazing purposes or for the timber
found thereon. Since the determination has been made that the land is
more valuable for agricultural or
grazing purposes, we now reach the
issue of the exercise of this Department's discretion.
This Department is not required
to grant an Indian allotment within
a national forest merely because the
statutory criteria have been satisfied. The 1910 Act is crystal clear
that, "[t]he Secretary of the In'See Jurior Waiter Datigherty, 7 IBLA 291
(1972).
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terior is authorized, in his discretion" to make such a grant. The
proper exercise of discretionary authority by this Department has received judicial sanction. See Udall v.
iallmnan,
380 U.S. 1 (1965), rehear-

ing denied, 380 U.S. 989 (1965);;

Duesing v. Udall, 350 F.2d 748
(D.C. Cir. 1965), cert. denied, 383
U.S. 912 (1966) Peasev. Udall,332
F.2d 62 (9th Cir. 1964) ; Thor-Westcliffe Development, Inc.v. Udall,
314 F.2d 257 (D.C.Cir..
1963), cert.
denied, 373 U.S. 951 (1963) ; Haley
v. Seaton, 281 .F.2d 620 (D.C. Cir.
1960).

Approval of an Indian allotment
never was and is not now a mere
ministerial duty of this Department
Finch v. United States, 387 F.2d 13
(10th Cir. 1967), cert. denied, 390
U.S. 1012 (1968). The exercise of
discretionary authority must be
predicated upon rational grounds.
United States v. laher, 5 IBLA
209,79 I.D. 109(1972). See Hopkins
v. United States, 414 F.2d 464 (9th
Cir. 1969); Daniels v. United States,
247F. Supp. 193 (W.D. Okla. 1965)..
The information of record indicates that te land could not support reasonably an Indian family.

See Hopkins v. United States,
supra. This conclusion stems from
the finding that tnder optimum
conditions the lands applied for
could support 10 to 13 cows for one

year. and in the general area, the
smallest marginal family unit is
considered to be 200 cows. Although

it is true that Indian allotment applications for lands in national
forests are not subject to the classi-
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fication authority of the Secretary in issue from 1936 to 1944. Their
.of the Interior, Bobby Lee Moore, residence was destroyed by fire in
72 I.D. 5015, 513 (1965), the issue 1944 and has not been rebuilt. Apof the economic viability 2 of the al- pellant and his family moved away
lotment sought is a matter to be from these lands in 1944and neither
considered by the Department in ex- he nor they have lived on the lands
ercising its discretion. See John E. since that time. It is doubtful that
Balrer, 71 I.D. 66 (1964).
appellant is an Indian "occupying,
In Balmer, at p. 67, the Depart- living on, or -having improvements"
ment stated:
on the lands in issue. 25 U.S.C. § 337
Since the intent of the Indian Allot- (1970). Because of the disposition
ment Act is to provide, in effect, a home- of this case, we need not decided 4
stead which will constitute the source of the settlement issue.
a livelihood for an Indian family * * *
In exercising discretion under the
it is within the authority of the Secrepublic
land laws, the Department
tary of the Interior to determine that 160
cannot
be blind to considerations of
acres of grazing land that is incapable
of supporting a ranch family is not proper
public interest. See Lillian Sherfor acquisition in satisfaction of rights
noen, A-28119 (January 15, 1960).
acquired by Indians under the Indian
2
The report of the Acting Regional
Allotment Act.
Forester
of August 25, 1972, states
We note that appellant's connection with the lands sought is, at best,
tangential. The unrebutted facts of
record show that appellant was born
at Eyese Bar, California, May 24,
1924, and lived there until 1936.
Eyese Bar is some 50 miles distant
from the lands in issue. Appellant
and his family lived on the lands
2 We wish to stress that we are not suggesting that the land sought under the
Indian allotment laws must constitute, in and
of itself, an economic self-sustaining unit before It will be allotted. However, the Secretary of the Interior may consider the land's
economic potential in the totality of the considerations bearing upon the exercise of his
discretion.
a It may be argued that a finding by the
Secretary of Agriculture that the lands are
more valuable for agricultural or grasing purposes than for timber is dispositive of the
matter. However, 43 CFR 2533.2(b), relating
to Indian allotment applications in national
forests, requires that "the land * 2@ * [be]
found to be chiefly valuable for agriculture or
grazing *
*
^%" (Italics added.
Lands
-which have the public use values enunciated in
this decision are more valuable therefor than
for the marginal grazing use such lands might

support.

-

-

in part that:

* * * [T]here are some oak and pine
trees growing on the subject property,
above the scenic Klamath River Highway, which add some recreational value
because of scenic backdrop and aesthetics.
Also, the eastern portion has potential recreational value as a small campground
to accommodate fishermen, hunters and
other recreationists. In addition, the subject property has value for watershed

purposes. This is particularly true for the
steep brush area. Any attempt to heavily
graze it would cause the thin soil mantle
to erode and wash into the Klamath
River.

In view of -the noneconomic agricultural or grazing-potential of the
lands, the remoteness of appellant's
connection with such lands, and the
There are indications in the record that
the lands may be mineral In character. Under
30 U.S.C. § 21 (1970)-, lands valuable for minerals are not subject to disposal under the land
laws, with certain exceptions. In view of the
disposition of the appeal, we refrain from
addressing ourselves to this question.
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public use and erosion potential of
the lands if devoted to intensive
grazing, the public interest is best
served by affirmation of the rejection of the application at bar. This
action represents the independent
judgment of this Board. We reiterate that the sole function of the Department of Agriculture is prescribed by the law, i.e., to determine
whether the lands "are more valuable for agricultural or grazing purposes than for the timber found
thereon." See Miller v. United
States, Civil No. 70-2328 (N.D. Cal.,
July 5, 1973).

vey, affirmed an Oil and Gas Super-

visor's order setting out a different
basis for computation of the Government's royalty from oil and gas lease
BLM 039498 (La.), and demanding
payment of additional royalty thereon.
Affirmed.
Oil and Gas Leases: Royalties
In determining the amount of royalty due
to the United States from production of
natural gas from an oil and gas lease
-pursuant

to sec. 3, Act of August 8, 1946,

60 Stat. 951, it is proper for the Geological Survey to use a base- value which
includes both the purchase price paid for
the natural gas as established by the
Federal Power Commission plus any additional sum paid by the purchaser of the
gas to unit operator as consideration for
the purchase of gas from the unit of
which the federal lease is a part.

We point out that an Indian applicant is not deprived of his right
to an allotment when his application is rejected. He is merely required to apply for other land suit- APPEARANCES: N. H. Wheless, Jr.,
able therefor. FincA v. United President, Wheless Drilling Company;:

States, supra; John E. Balmer, Lawrence R. Hoese, Esq., Office of the
supra.
Solicitor, U.S. Department of the InTherefore, pursuant to the authority delegated to the Board of Land
Appeals by the Secretary of the
Interior, 43 CFIR 4.1, the decision
appealed from is affirmed as modified.
FREDERIck

FISmIsAN,

Member.

WE coNCR:
EDWARDW. STUEBING,

Mfember.

terior, Washington, D.C.

OPINION
BY MR. FENRIQUES
INTERIOR BOARD OF LAND,-

APPEALS

Wheless Drilling Company has.,
appealed from decision GS-47O&G of November 8, 1971, wherein

the Director, Geological Survey, affirmed the basis of royalty computation prescribed for oil and gas lease
WHELESS DRILLING COMPANY
BLM 039498 (La.), Simsboro
Field, Lincoln Parish, Louisiana,
13 IBLA 21
established by- order of the Oil and
Decided September 5,1973
Gas Supervisor, Tulsa, Oklahoma,
Appeal from decision GS-47-O&G dated July 20, 1970, as amended by
whereby the Director, Geological Sur- order of July 31, 1970. The superDOUGLAS

E.

IhENRIQUES,

3dember.
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visor required that payments of
royalty to the Government be based
on the gross proceeds accruing to
the lessee, including both the sale
price of the gas produced and the
tax reimbursement made by the gas
purchaser to the producer.
The issue presented is whether the
amount reimbursed by the buyer to
the seller of part of the severance
tax paid; by seller on production
from a unit well is properly to be
included as part of the gross value
of the production in computation of
the Government's royalty from a
federal oil and gas lease committed
to the communitization agreement
under whose terms the well was
drilled.
-

THE FACTS
Noncompetitive oil and gas lease
BLM 039498 (La.) issued April 1,
1.955,to J. B. Berland, for a term of
five years and so long thereafter as
oil or gas is produced in paying
quantities. Section 3, Act of August 8, 1946, 60 Stat. 951. The lessee

is obligated to pay to the lessor
royalty at the rate of 121/2 percent
of the value of the production removed or sold from the leased lands,
computed in accordance with the
oil and gas operating regulations.
30 CFR 221.47, 221.50. By mesne

conveyances,record title to the lease
has become vested as follows:
Owner

Wheless

Company----

Drilling

Wheless Drilling Company,
Trustee -------------------S. B. Hicks -----------

I. Lieber…

_____

Percentage
43. 7500

_12. 5000

_______8.

-.

7500

2.1875

OF THE

J. R. Querbes,

INTERIOR

Jr

_
George D. Nelson ---------

_______

[80

D.

8. 7500

2.1875

J. Pat Beaird_--------_ __-__-21. 8750
The lease embraces the E 1/2 NW 1/4
sec. 9, T. 17 N., R. 4 W., La. Mer.,

Lincoln Parish, Louisiana, containing 79 acres.

By its Order 222.1, dated August 28, 1957,the Louisiana Department of Conservation, inter alia,
designated all sec. 9, T. 17 N., R. 4
W., La. Mer., as a 640-acre drilling

and spacing unit within the Simsboro Field, pursuant to the Department's earlier Order 222.
Communitization Agreement 1408-001-5303, approved January 19,
1959,by the Acting Director, Geological Survey, covers the 79 acres

of federal land in lease BLM 039498
(La.), and the remaining 553 acres
of privately owned land in sec. 9, T.
17 N., R.4 W., effective as of June 1,

1958. The federal land comprises
one-eighth of the unit area. Under
the Agreement, all rights to the dry
gas and condensate producible from
the Hosston "L" zone of the Travis
Peak formation in the said sec. 9
are communitized.
Wheless Drilling Company, operator of the unit, completed the #1
T. L. James well on private land in
the NW /4 SE 1/4 sec. 9, on July 3,

1958,as a gas producer with initial
production of 51/2million cubic feet
of gas per day. All production from
this well is allocable in accordance
with Communitization Agreement
14-08-001-5303. Lease BLM 039498

(La.) became productive by virtue
of being part of the unit.

599].

WHELESS DRILLING COMPANY
September 5, 1973

Commencing August 14, 1958,gas
produced from the #1 T. L. James
well has been purchased by the Arkansas Louisiana Gas Company, a
pipeline*company operating in interstate commerce. Prices paid for
the gas have been in accordance
with field rates established by the'
Federal Power Commission [FPC],

gas produced from the leased lands.
The Government's royalty interest,
however, is not charged with its pro
rata share of the severance tax, as
all other royalty owners are
charged.
Pursuant to Article 9 of the gas

plernented. The present impost, applicable since December 1, 1958, is

December 1, 1958. Thereafter,

sales agreement

between Wheless

Drilling Company, seller, and Arkansas Louisiana Gas Conipany,
as follows:
buyer, to which agreement produc$0.11921 per thousand cubic feet of gas
tion from lease BLM 039498 (La.)
[itcf] until October 1, 1961
$0.12370 per Mef until September 30, was committed' July 1, 1958, the
seller shall pay all existing sever1964
$0.12820 per Afcf until September 30, ance taxes [the Louisiana severance
1967
tax on natural gas at that time was
$0.13270 per Mcf since October 1 1967
$.003per Mcf], but i the event that
is a later increase in the sevthere
levies
a
- The State of Lousiana
erance
tax, the buyer will reimburse
reseverance tax upon all natural
the
seller
for 2/3 of'such additional
sources severed or'produced from
State
of Louisiana, in fact,
tax.
The
land or water, including natural gas,
its
severance tax on natdid
increase
within the State. 47:631 La. Rev.
to'$.023
per Mcf, effective
ural
gas
Stat. of 1950,as amended and sup2.3 cents per Mcf, unless the producing well is incapable of producing
an average of 250,000cubic feet of
gas per day, in which case the severance tax rate is reduced to 1/3cent
per Mcf. 47:633 La. Rev. Stat. of
1950,asamended and supplemented.
Payment of the tax is the responsibility of the owners of the resource
at the time of severance, in proportion to the quantity of their respective interests. 47:632 La. Rev. Stat.
of 1950, as amended and supplemented. The terms of lease BLM
039498 (La.), at sec. 2(k), provide
that the lessee will pay all taxes
lawfully assessed and levied under
the laws of the State upon oil and

Ar-

kansas Louisiana Gas did reimburse
Wheless for 2/3of the increase of 2
cents per Mcf, or $0.013333 per Mcf,

on natural gas purchased from the#1 T. L. James well. It appears
that Arkansas Louisiana Gas owns
.1864175 interest in the #1 T. L.
James well, so that 'actual reiinbursement of severance tax paid to
Wheless is for only .797958inter-'
est, with no reimbursement being
paid for the Government's royalty
interest of .015625.
L In practice, the buyer, Arkansas
Louisiana Gas, does all the actual
accounting work for the, seller, that
is, it computes the value of gas taken
[at FPC-approved prices], the
amount of Louisiana severance tax,
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and the amount of reimbursement
due under its gas sales agreement to
repay part of the increased severiancetax, and then makes payments
as appropriate. As no severance tax
is levied against the Government's
royalty interest, no reimbursement
is applied to it, so the royalty payment on the Government's share of
royalty from inclusion of lease
BLM 039498 (La.) in the 1 T. L.
James well unit has been computed
strictly on the basis of 1/64 of the
total FPC-set price per Mcf, based
on the Government land being /8 of
the unit, and the Government
royalty rate being 1/sof production.
In June 1970, when the Oil and
Gas Supervisor became aware that
Arkansas Louisiana Gas had been
buying gas from the #1 T. L.
James well for the contract price
(the FPC-approved unit price per
Mcf) [currently $0.132700 per
Mcf], plus the tax reimbursement
of $0.013333per Mcf as provided in
sec. 9 of the gas purchase contract,
-for an average weighted price of
$0.146033per Mcf, he called upon
Wheless by letter of July 20, 1970,
for payment of additional royalty
to the United States on the
$0.013333per Mcf received for the
interest of lease BLM 039498 (La.)

OF THE
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production from the #1 T. L. James
well, based on the FPC-established
contract price.
The Supervisor then, on July 31,
1970, modified his demand to call
for payment of additional royalty
to the Government based on a
tax reimbursement of $0.013125
($0.013333 x .84375)

per Mcf, in

recognition of the fact that no tax
reimbursement is paid for the
.015625 tax-exempt interest of the
Government.
The Director, Geological Survey,
affirmed the Supervisor's demand,
and this appeal followed.
The issue presented in this case is
one of first impression for the Department. Wheless contends that
since no severance tax is applicable
to that portion of the production
from the #1 T. L. James well attributable to the Federal royalty
interest, the Government is not entitled to share in any proceeds which
accrue to Wheless from the reimbursement of such taxes, which it
has paid. Geological Survey maintains that, within the ambit of 30
CFR 221.47, "gross proceeds" for
computation of the Federal royalty
payment from its interest in the #1
T. L. James well includes the severance tax reimbursement.
since December 1, 1958.
Wheless contends that Federal
Arkansas Louisiana Gas replied lease BLM 039498 (La.), for comthat no severance, tax had been de- putation of royalty attributable
ducted from the Government's thereto, should be segregated from
royalty interest, so no tax reimburse- all other lands and interests inment had been paid thereon, and cluded in Communitization Agreethat, the Government's royalty had ment 14-08-001-5303. Geological
always been computed as 1/64 Survey argues that each tract of
(.015625) of the value of the total land within the communitized area
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shares ratably in the proceeds from
the sale of gas and condensate produced from the communitized
formation.
Wheless contends the demand by
Geological Survey for payment of
additional royalty based on the reimbursement of severance tax will
result in unjust enrichment in the
value of the federal gas through a
net loss to the gas producer.
The oil and gas operating regulations, in discussing the "Value basis
for computing royalties" at 30 CFR
221.47, use the expressions "estimated reasonable value" and "gross
proceeds" as parameters in establishing the "value of production"
for the purpose of computing
royalty. The regulations direct that
consideration be given to the highest price paid for production of like
quality in the same field, to the price
received by the lessee, and to the
posted price, as well as to other relevant matters.
We recognize that authority to set
field prices for natural gas sold in
interstate commerce is vested in the
Federal Power Commission, by the
Natural Gas Act, 15 U.S.C. §§ 717
et seg. (1970). We recognize also

that the field price established by
FP0 is not necessarily the "value
of production" as that term is used
in the oil and gas operating regulations, 30 CFR 221.47, especially
when the additional factor of "gross
proceeds" is considered.

Proceeds and fair market value
may not be interchangeable. Proceeds of a sale, unless there is some-

thing in the context showing to the

contrary, means total proceeds.
U'nited States v. Stanolind Crude
Oil Purchasing Compaon
y, 113 F.2d
194, 198 (10th Cir. 1940).

The gas purchase contract involving the subject lease, entered
into between Arkansas Louisiana
Gas, the buyer, and Wheless, the
seller, contains a provision in sec. 9
whereby the buyer will reimburse to
the seller a specified percentage of
any increase in the state severance
tax above that in effect on the date
of the agreement. The record shows
that an increase in the state severance tax was imposed after the date
of the contract,

effective IDecem-

ber 1, 1958, and that the buyer has
reimbursed the seller the amounts
specified in the sale agreement since
that date.
It seems obvious to us that the
buyer thus is paying to the seller an
-amount greater than the established

field price for the natural gas it
purchases from the #1 T. L. James
well. It follows, therefore, that it is
reasonable to compute the Federal
royalty of the natural gas taken
from this well on a unit value consisting of the field price established
by FPC plus the amount of the
severance tax reimbursed by the
buyer. Within the context of 30
CFR 221.47,"gross proceeds" means
the established field price for the
natural gas plus any additional
sums paid by the purchaser of the
gas to the unit operator as -consideration for the purchase of gas
from the unit of which the federal
lease is a part. In the present case,
the unit value for purposes of cor-
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puting the Federal royalty is
$0.132700 plus 63/64 of $0.013333
[$0.013125] or a total of $0.145825
per Mcf. Wheless must comply with
the demand by the Oil and Gas
Supervisor for payment of additional, royalty to the United States
on the reimbursed severance tax by
the buyer.
California Company v. Udall, 296
F.2d 384 (D.C. Cir. 1961), affirms

the right of the Secretary of the Interior to establish "reasonable price"
for royalty purposes. Kerr-McGee

Oil Industries, Inc., 70 I.D. 464
,(1963), held that the Secretary of
the Interior in computing the basic
royalty: due to the United States
under a lease may properly look to
the: actual consideration to be received by its lessee-seller under gas
sales contracts with a buyer in order
to determine the proper value basis
for the royalty, and a determination
by the Geological Survey that a reimbursement to the seller constitutes
part of the contract sales price and
should be included in the total value
basis for the basic royalty computation is proper. We have applied
these principles to the case at bar.
For the reasons set forth above we
rejectthe contentions by Wheless
that the federal royalties should be
computed solely on the. basis of the
sale price of 1/8'of the gas produced
from the #1 T. L. James well, the
governmient-ownedland being U/ of
the commuuitized area. Absent any
payments for -reimbursement
of
severance tax, or any, other supplemental consideration, the FPC fig-

OF THE

INTERIOR

[80 I.D.

ure would probably be a proper base
for computation of the royalty.
Likewise, we do not assent to the
proposition that the computation of
federal royalty on the gross proceeds, consisting of the gas purchase
price plus the reimbursed severance
tax, creates,unjust enrichment of the
Government's royalty interest. The
Government is 'entitled to its royalty
on the "reasonable value" of the gas
as set by the Secretary, which, by
regulation may not be less than the
highest gross. price received for
similar gas. We have determined
that the base value for computation of the federal royalty in this
case must include both the gas purchase price and the reimbursed severance tax.
Therefore, pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the decision appealed from is affirmed.
DOUGLASE. HENRIQUES, Member,
WE1 CONCUR:
MARTIN
EDWARD

RIOv, Member.
W. STUEBING, Member.

IN THE MATTER OF RANGER
FUEL CORPORATION (INE
A,
M INE B, AND MINE D)
2 IBMA 186

DecidedSeptember5,1973
Certification of Interlocutory Ruling,
Federal Coal Mine Health' and Safety
Act of 1969: Hearings: Procedure
Upon service on the operator of a petition for assessment of a civil penalty
founded upon a request for hearing, the
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jurisdiction of the Officeof Hearings and
Appeals (OHA) vests and the request for
hearing, not being a pleading, cannot be
withdrawn.

MEMORANDUM. OPINION
AND ORDER UPON

RECONSIDERATION
INTERIOR BOARD OF MINE

OPERATIONS APPEALS
On July 17, 1973, the Board of
Mine Operations Appeals issued a
Memorandum Opinion and Order, 2
IBMA 163, CCH Employment
Safety & Health Guide par. 16,287,
accepting certification and reversing an interlocutory ruling by
Administrative Law Judge (Judge)
Paul Merlin, dated June 14, 1973,
which denied Ranger Fuel Corporation's (Ranger) motion to withdraw its request for hearing, dated
April 24, 1973, in the above-listed
proceedings. The Board reversed
the order and granted the motion,
holding that the right of Ranger to
withdraw was unaffected by the
amendment of 43 CFR 4.512 on
May 30, 1973. Subsequently, the
Mining Enforcement and Safety
Administration; (MESA) 1 petitioned the Board to reconsider its
decision. Having concluded that
further exploration of the issues
here involved was warranted, the
Board stayed the outstanding orders, called for fresh briefs, and set
the case down for oral argument on
1 The moving party

FUEL

A, MINE

i this case was the
Bureau of Mines. Effective July 16, 1973, the
MESA was substituted for the Bureau in this
proeeeding. See 38 F.R. 18695 (1973).

August 20, 1973. Upon renewed ex-

amination of all the aspects of this
case, it is the decision of the Board
that the Memorandum Opinion and
Order of July 17, 1973,be set aside
and that the certified interlocutory
ruling be affirmed.

ProceduralBackground
This case was filed under the procedures announced by the Department which became effective January 16, 1971. 30 CFR 100.4, 36 F.R.

780. On July 15, 1971,in conformity
with the existing procedure, the Secretary's Assessment Officer in the
Bureau of Mines (Bureau) proposed a civil penalty in the amount
of four thousand two hundred dollars ($4,200) for seven alleged violations. On August 2, 1971,Ranger
filed a timely protest and a demand
for hearing with the Assessment Officer. The protest was rejected on
August 11, 1971, and, on August 24,

1971, Ranger reiterated its desire
for public hearing. Ten days later,
by letter dated September 3, 1971,
the Assessment Officernotified Ranger that the matter had been forwarded to the Department's Associate Solicitor for institution of
formal adjudication and stated:
You may at any time prior to hearing
waive your right to a formal adjudication
by notifying the Office of Hearings and
Appeals of your desire to accept the Proposed Order of Assessment as final.

On March 8, 1972, the Bureau
filed a Petition for the Assessment
of Civil Penalty and served it upon
Ranger by certified-mail. .Respond-
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ent answered on March 23, 1972.A
year later, on March 27, 1973, the
case was referred to Administrative
Law Judge Merlin.2 who set the case

utilization until modifications in
accord with the opinion of March 9
were made. By order of the same
date, the court stayed its injunction

for hearing

for thirty

on May 1, 1973.

days. No. 397-72.

In his opinion, District Judge
Robinson expressly limited his
holding. He stated that the Secretary was not precluded from using
informal assessment procedures
provided the fatal lack of genuine
findings of fact was remedied. On
tiona Independent Coal Operators' April 24, 1973,the Department suspended part 100 of 30 CFR, pendAssociation v. Morton (ICOA),
CCH Employment Safety &.Health ing appeal, and modified existing
Guide par. 15,504.3In that case, the procedures untouched by Judge
court held invalid a proposed order Robinson's injunction. 43 CFR
During the interim between the
Respondent's Answer and the assignment of Judge Merlin, the informal assessment procedures of 30
CFR Part 100 were challenged in
the United States District Court for
the District of Columbia in Na-

of assessment

which' had become

4.540 et seq., 38 F.R. 10086-7. In

part, the new regulations provided
for informal assessment under a new
formula and the institution of*fdrmal adjudication in every case.
Coincidentally, on that same date,
Judge Merlin received a telegram
comply with section 109 (a) (3) of from Ranger which he construed to
the Federal Coal Mine Health and be a motion to withdraw its request
Safety Act of'1969, 83 Stat. 742- for hearing. Judge Merlin denied
806, 30 U.S.C. §§801-960 (1969), the motion on June 14, 1973, relywhich requires case-by-casefindings ing on 43 CFR 4.512, 38 F.R. 14170,
,of fact and which cannot be satisfied as aended, effective May 30, 1973,
which reads as follows:
by a form where the Assessment
Officer merely fills in the Respond(a) Except as provided in paragraph
ent's name, the violations, and the (b) of this section, a party may withdraw
assessments proposed. On March 15, a pleading at any stage of a proceeding
1973, the court issued an order de- without prejudice.
(b) A petition for civil penalty assessclaring the procedures for assess- ment filed by the Bureau under section
ment unlawful and. enjoining their 109 (a) of the act may be withdrawn only
final by operation of law, 30 CFR
100.4(e), there having been no
timely protest and request for hearing by the operator. The court, in
its opinion of March 9, 1973, Concluded that the order failed to

-

The change of title of the hearing officer
from "Hearing Examiner" was effectuated
pursuant to the order of the Civil Service
Commission. 37 FiE. 16787 (1972).
:3 This decision has been followed in Morton
V. G. M. W. Coal Co., Inc., CCH Employment Safety & Health Guide par. 16,253
(W.D. Pa. 1973).
2

upon motion of the Bureau or in the case
of an operator-filed petition for hearing
and formal adjudication with the Bureau's concurrence.

The Judge then certified his ruling to the Board for interlocutory
determination.
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Discussion

forts or of imposing the administrative burden of reassessment
Prior to the NICOA case, there
under
a new procedure.
was virtually no dispute over operaThe
Administrative Law Judges
tor requests to withdraw from forreacted to the changed legal framemal adjudication because the policy
of grantinig withdrawal suited the work and the development of disinterests of everyone involved. The pute in varying ways. One Judge
operator could request formal ad-- who dealt with the problem of withjudication, within the short fifteen drawals of requests for hearing by
working day period allowable under operators concluded that the regthe regulations, confident in the ulation, 43 CFR 4.512, upon which
knowledge that it had preserved its the Judges had relied in order to
withdrawals, was not
due process rights and could now permit
mandatory,
but rather conferred
decide, without time pressure,
discretion
upon
the Judges to perwhether to accept the amount of the
mit
dismissals.
He
assumed that the
proposed assessment, to litigate adunilateral
act
of
filing
a withdrawal
ministratively, or to defend a secmotion
did
not
result
in
an immedition 109 enforcement suit in federal
ate
loss
of
jurisdiction.
After
court. The Bureau and the Adminweighing
the
undesirable
results to
istrative Law Judges in the Office
be
anticipated
from
withdrawal,
of Hearings and Appeals were satthe Judge denied the motion. See
isfied because the policy decreased
the crowded hearings docket and decision of Administrative Law
facilitated expeditious and inexpen- Judge George A. Kolutras in Snap
sive final administrative determina- Creek Coal Company, Docket No.
tions or an acceptance of the pro- HOPE 72-301--P (May 24, 1973).
posed assessrnent.4

In the aftermath of 'the NICOA
decision, the situation changed radically. Formerly, withdrawal or dismissal, in the absence of settlement,
resulted in the finalization of the
proposed order of assessment by operation of law. After NICOA, it
was clear that such a conclusion was

legally precluded and that withdrawal could have the effect of vitiating some Bureau enforcement ef-

I

The portion of the Assessment Officer's letter of September 3, 171 explaining the operator's option to waive the right to formal
adjudication prior to hearing is evidence of
this policy.

Subsequent to May 30, 1973, some

Judges, like Judge Merlin in the
case at hand, denied withdrawal on
the theory that 43 CFR 4.512, as
amended, required Bureau concurrence as a condition precedent to
withdrawal. See decision of Administrative Law Judge Edmund
M. Sweeney in Perry County Coal
Corporation, Docket No. BARB
72-160-P (June 20, 1973).

The Board has not had the occasion prior to the instant case to
deal squarely with a withdrawal of
a request for hearing or to construe,
43 CFR 4.512. Ranger has argued
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the relevance of our decisions in vant tothe soundness of the certified
Trace Fork Coal Company, 1 ruling. We have reached this conclusion because, in our judgment, a
68, CCHC Employment
IBMA
request for hearing is not a pleading
15,369
par.
Guide
Health
'Safety &
(1971) and Jewel Ridge Coal Cor- by any conventional definition of
poration, 1 IBMA 170, CCH Em- that term. Pleadings are formal alployment Safety & Health, Guide legations by a party of the facts
constituting claims and/or defenses
par. 15,379 (1972), but we do not
find them to be especially helpful. which are filed with the fact-finding
In Trace Fork, we reversed a ruling tribunal competent to conduct a
denying the Bureau the right to hearing and duly served on the opwithdraw its petition for assess- posing party or parties. A request
ment of civil penalty on the theory for hearing filed with the Assessthat, in the absence of an applicable ment Officercannot properly be destatute or regulation, the party ini- scribed as a pleading because it contiating a proceeding may withdraw tains no allegations of fact and is
its petition. In Jewel Ridge, we not filed with the Hearings Diviconcluded that an Administrative sion of the Officeof Hearings and
Law Judge did not abuse his dis- Appeals (OHA).
This is not to say, however, that
cretion by dismissing a Bureau
petition for assessment after a six- Judge Merlin erred in his ruling
month period during which the op- denying withdrawal of the request
,rator failed to file a required an- for hearing. Rather we must look
swer. However, neither case dealt elsewhere to determine his authorwith an operator's attempt to with- ity in this matter.
draw its request for hearing 'and
We start with the proposition
'each contained a narrow holding that, under the regulations governpossessing no dispositive authority ing this case, a request for hearing
with respect to the case at hand.
was jurisdictional. The request was
Ranger has also relied on the an essential condition precedent to
original version of 43 CFR 4.512, the filing of the petition for assessin effect on April 24, 1973 when ment of a civil penalty with OHA
withdrawal was sought, claiming by the Bureau. In the absence of
that the request for hearing filed such a request, the Administrative
with the Assessment Officer is a Law Judge would have been obliged
pleading. MESA has countered to dismiss for want of jurisdiction
Ranger's argument by insisting that
either pursuant to motion or sua
Judge Merlin acted properly by apsponte. Upon service on the operplying the amended version of 4.512
ator of a petition for assessment
which became effective May 30, 1973
on the theory that the case at hand founded upon a request for hearwas pending. We do not feel, how- ing, the jurisdiction of OHA vested
ever, that 43 OFR 4.512, in its orig- and the request for hearing was in
inal or amended version, is rele- effect executed and could not be
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withdrawn. Thereafter, any dismissal of the hearing at the initiative
of the operator was discretionary
with the Administrative Law
Judge.
Ranger has advised us that the
motivation which prompted the
motion to withdraw the request for
hearing was an objection to being
in formal adjudication as a result
of refusing to accept an assessment
figure arrived at in an unlawful
mainer. MESA informed us during
oral argument that, as a matter of
policy, it has been issuing reassessment figures upon request. MESA
appears willing to apply its stated
policy in the present case, but urges
us not to require a dismissal on the
ground that we would be setting a
precedent which would result in the
imposition of a staggering administrative burden involving reinstitution of a large number of cases in
varying stages which would only
produce delay and could not otherwise advance any legitimate interest
of an operator.
We feel that there is some merit in
the respective positions of Ranger
and MESA and that, pursuant to
proper motion, an operator may be
accorded its right to a figure assessed under the newly mandated
formula without the result that
MESA fears. Administrative Law
Judges possess the discretion to
grant a motion to dismiss without
prejudice or a motion to continue
the hearing for a reasonable period

to permit MESA to present a reassessed figure to the operator who
can in turn seek to compromise or to
press on with formal adjudication.
In deciding whether or not to grant
dismissal, if it is sought, a Judge
should take*into consideration the
extent of the administrative burden
involved in requiring MESA to go
through a fresh adjudicatory proceeding in the circumstances.
In any event, Ranger's motion to
withdraw its request for hearing
after jurisdiction vested is not a
method whereby'the operator could
obtain a new informal

assessment.

Accordingly, we conclude that the
motion was properly denied..

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43

CFR 4.1(4)), IT IS HEREBY
ORDERED that the Board's Memorandum Opinion and Order of
July 17, 1973,and the order of dismissal of Administrative Law
Judge Paul Merlin, dated July 19,
1973, be set aside.

IT IS FURTHER ORDERED
that the certification of the ruling
in the above-entitled case IS AG-

CEPTED, and the ruling IS
AFFIRMED.
C. E. ROGERS, JR., Chairzan.
DAVID

DANE,

memruber.

HOWARD SCHELLENBERG,

JR.,

Alternate Member.
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Appeal by the Mining Enforcement and
Safety Administration (MESA) from
an Order of an Administrative Law
Judge vacating an "imminent danger" order of withdrawal and converting it to a section 104(b) notice
of violation in Docket No. VINC 72-59.
Reversed.
Federal Coal Mine Health and Safety
Act of 1969: Administrative Procedure: Hearings: Order of Proof
Section, 556(c) (5) of the Administrative
Procedure Act grants wide latitude to
Administrative Law Judges to regulate
the course of the hearing including the
order of proof. In the absence of clear
abuse, the ruling of an Administrative
Law Judge assigning the initial burden
of going forward will not be overturned.

Federal Coal Mine Health and Safety
Act of 1969: Hearings: Burden of
Proof
In a proceeding to review an imminent
danger order of withdrawal, the operator,
as- the applicant, bears the burden of
proof, under 43 CPR 4.587, with respect
to both the threshold issue of no danger
and the issue of no imminence. If the
operator bears the burden of proving
either issue by a preponderance of the
evidence, it prevails.

Federal Coal Mine Health and Safety
Act

of, 1969:

Hearings:

Burden

of

Proof
Whether a condition or practice constitutes a violation of a mandatory health
or safety standard is not an issue in a
proceeding to review an imminent dan-
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ger withdrawal order and MESA has no
burden, under 43CFR 4.587, of proving
whether the danger involved is a violation.

Federal Coal Mine Health and Safety
Act of 1969: Hearings: Powers of the
Administrative Law Judges
An Administrative Law Judge has no authority to convert an imminent danger
order of withdrawal to a notice of
violation.

Federal Coal Mine Health and Safety
Act of 1969: Imminent Danger
An "imminent danger" exists where the
cited condition or practice would warrant the conclusion by a reasonable man
that, at the time of issuance, a proximate
peril to life or limb existed and that, if
normal operations to extract coal continued, a serious accident or disaster
would be likely to occur before abatement.

Federal Coal Mine Health and Safety
Act of 1969: Imminent Danger: Proximate Peril
A proximate peril to life or limb exists
where a reasonable man would conclude
that the facts indicate an impending accident or disaster, threatening to kill or
to cause serious physical harm, likely to
occur at any moment, but not necessarily
immediately.

Federal Coal Mine Health and Safety
Act of 1969: Imminent Danger
Where an inspector observes accumulations of float coal dust throughout an
area approximately 7200 feet in length in
a coal mine with a history of unpredictable releases of methane and at least one

prior dust explosion, he is warranted in
issuing an imminent danger withdrawal
order.

APPEARANCES: Robert W. Long,
Associate Solicitor, J. Philip Smith,
Assistant Solicitor, John H. O'Donnell,

Trial Attorney, for appellant, Mining

FREEMAN

Enforcement and Safety Administration; Harry M. Coven, for appellee,
Freeman Coal Mining Corporation.

OPINION BY MR. DOANE
INTERIOR BOARD OF MINE
OPERATIONS APPEALS
The Mining Enforcement and
Safety Administration (MESA)'
appeals to the Board to reverse a
decision vacating and converting an
"imminent danger" order of withdrawal issued pursuant to section
104(a) of the Federal Coal Mine
Health 'andSafety Act (hereinafter
the Act), to a section 104(b) notice
of violation.2 After a careful study
of the record, the briefs, and the Administrative Law Judge's opinion,

;
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we conclude that there were signifi-

cant errors warranting reversal for
the reasons set forth in detail below.
~~~~I.

Factual and Procedural
Background

This case commenced on March 14,

1972,when MESA Inspector James
A. Rennie inspected Orient No. 5
Mine which is operated by the Freeman Coal Mining Corporation
(hereinafter Freeman). He issued
"imminent danger" order of with3 The moving party in this case originally
was the Bureau of Mines. The mine health
and safety, assessment, and compliance functions of the Bureau were transferred to the
newly established Mining Enforcement and
Safety Administration, effective July 16, 1973.
MESA has, therefore, been substituted for the
Bureau in this proceeding. See 38 F.R. 18695
(1973).
2P:L 91-173, 83 Stat. 742-804, 30 U.S.C.
§§801-960 (1969).
523-617-73
2

drawal No. 1 JAR citing the following conditions:
The main belt from the dump on the bottom of the tailpiece at 1,004 ft. tag north
and the main east belt from No. 1 drive to
the 7 north a distance of 4,596 ft. tag, and
the 7 north belt was very black with float
coal dust.3

In response to the order, operations to extract coal ceased and the
eighty men who were working at
that time turned their efforts to
rock-dusting in order to abate the
cited condition. Twenty-six and a
half hours later, the inspector terininated the order.
Subsequently, Freeman filed an
Application for Review pursuant to
section 105 (a) of the Act and a
hearing on the merits was held August 1 and 2, 1972. At the hearing,
Federal Coal Mine Inspectors Ren-

nie and Michael McDermott testified on behalf of MESA. Freeman
called as witnesses Clifford Frye,
superintendent of the mine and
Franklin J. Padavic, a mining and
production

engineer who was em-

ployed as an assistant to Freeman's
vice president of operations. By
decision on October 19, 1972, the

Administrative Law Judge vacated
the order, which had been predicated on facts constituting a violation of section 304 (a)

,4

and con-

3 A "tag" is a marking by a surveyor which
designates the number of feet from a reference
point. The "tags" in this case were pieces of
manila paper attached to a mark on the roof.
(Tr. 5.)
Section 304(a) provides as follows: "Coal
dust, including float coal dust deposited on
rock-dusted surfaces, loose coal, and other
combustible materials, shall be cleaned up and
not be permitted to accumulate in active workings, or on electric equipment therein."
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verted it into a section 104(b) notice
of violation citing a failure to comply with the safety standard set out
in section 304(d) of the Act. The
order as written did not specifically
identify section 304(a), but, from
the record, it is clear that both parties and the Administrative Law
Judge understood that it was the
violation of this section which constituted; the alleged imminent danger that resulted in the withdrawal
order. (Tr. 51.)
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III.
Discusszon
A.

The Administrative Law Judge
required MESA to go forward with
its evidence first. (Tr. 10.) He also
placed the burden of proving a violation of section 304(a) of the Act
upon MESA, while requiring Freeman to prove the lack of imminence
in the. danger. (Tr. 15, 267.) MESA
challenges both the assignment of
the initial burden of going forward
II
and the burden of proof with reIssues on Appeal
spect to the violation contending
A. Whether the Administrative that the Judge misapprehended and
Law Judge erred in placing the bur- misapplied our decision in Lucas
den of going forward and the bur- Coal,Company, 1 IBMA 138,79 I.D.
den of proving a violation of sec- 425 (1972), CCH Employment
Safety and Health Guide par.
tion 304(a) upon MESA.
B. Whether an Administrative 15,378 (1973).
In Lucas, we held that, where the
Law Judge has the authority to
danger
cited in a withdrawal order
convert an imminent danger order
allegedly constitutes a violation, the
of withdrawal to a notice of burden of proof with respect
to the
violation.
lack of imminence in the danger is
C. Whether the Administrative always upon the operator in a reLaw Judge erred in concluding that view proceeding. We had no occathe operator, Freeman, successfully sion to discuss what discretion, if
proved by a preponderance of the any, an Administrative Law Judge
evidence that the cited condition possesses over the order of proof.
Nor did we decide whether MESA
was not imminently dangerous.
bears the burden of proving a violation
in a proceeding to review a
Section 04(d) provides in relevant part
withdrawal order where the condias follows: "Where rock dust is required to be
applied, it shall be distributed upon the top,
tion or practice cited is based upon
floor, and sides of all underground areas of a
a violation. Consequently, Lucas is
coal mine and maintained in such quantities
that the incombustible content of the combined
not
determinative of the issue now
coal dust, rock dust, and other dust shall not
be less than 65 per centum
under discussion.
A."
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A more relevant authority in the
matter of the Administrative Law
Judge's power in assigning the
burden of going forward is section
7 of the Administrative Procedure
Act 6 which provides in relevant

part:
Subject to published rules of the agency
and within its powers, employees presiding at hearings may * e * regulate the
course of the hearing; * * *

This section grants wide latitude
and substantial discretion to Administrative Law Judges to determine the manner in which a hearing
proceeds.7 See also Cella v. United
States, 208 F.2d 783 (7th Cir. 1953),
cert. denied 347 U.S. 1016 (1954),

Fairbank v. Hlardin, 429 F.2d 264
(9th Cir.), cert. denied, 400 U.S.
943 (1970). We are of the opinion
that this discretion includes the
power to determine the order of
proof, and, in the absence of clear
'abuse, an Administrative Law
Judge's placement of the burden of
going forward will not be overturned. We perceive no such abuse

in this case.
Contrary to the position taken by
MESA both at the hearing and in
its brief on appeal, there is no requirement that the applicant establish a prima facie case before
MESA may be required to present
its proof. Moreover, there is no persuasive basis in law or precedent
cited to us or disclosed by our research to support MESA's additional argument that the burden of
5 U.S.C. § 556(c) (5).
regulation is 43 CR 4.5S82
(a) (5) which does not modify section 556.

7The applicable

613

going forward is necessarily linked
to the burden of proof and that
both must be borne by the same
party. We conclude, therefore, that
there was no error in the Administrative Law Judge's ruling on the
order of proof.
By contrast, the authority which
governs the burden of proof is not
set out in a statute, but rather in a
specific regulation, namely, 43 CFR
4.587, promulgated under the Act.
That section provides in relevant
part as follows:
In proceedings brought under the Act,
the applicant § * * shall have the burden
of proving his case by a preponderance
of the evidence provided that
*
(b)
wherever the violation of. a mandatory
health and [or] safety standard is an
issue the Bureau shall have the burden
of proving the violation by a preponderance of the evidence. [sic.]

MESA contends in substance
that the proviso quoted above has
no application

to review proceed-

ings under section 104(a) of the
Act which authorizes a withdrawal
order upon a finding of imminent
danger. After a close analysis of
the Act and the regulation quoted
above, we are of the view that
MESA is correct.
Section 3(j) of the Act defines
imminent danger to be "the existence of any condition or practice in
a coal mine which could reasonably
be expected to cause death or serious

physical harm before such condition or practice can be abated." The
pertinent words in that phrase are
"condition or practice." In reading
sections 3(j) and 104(a) together
and then comparing the two with
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the other subsections of section 104,
which contain the term "violation,"
we are convinced that the lack of
parallelism was a conscious act
rather than the result of an inadvertent slip of the draftsman's pen.
In fashioning section 3(j), we
think that the Congress deliberately
chose terminology broader than the
word "violation" because it was vitally aware of the uniquely hazardous nature of mining and of the
necessity for granting the inspector
wide discretion to assess imminent
danger unfettered by the irrelevant
question of whether the cited condition or practice fits the technical
definition of a codified violation. It
is conceivable that a cited condition
or practice may fail to fit all the requirements of a violation but still
be an imminent danger. Likewise,
we can easily envision a lawful imminent danger withdrawal order
which is based upon a combination
of conditions or practices no one of
which is individually a violation. In
employing this more inclusive terminology, Congress sought to reach
any conditions or practices, whether
or not codified, which constituted
an imminent danger to life and
limb. To put the matter another
way: whether a condition or practice constitutes a violation was not
intended to be and is not a controlling issue in a proceeding to review
an imminent danger withdrawal
order. The Administrative Law
Judge, therefore, erred in requiring
the Bureau to preponderate upon
an irrelevancy.
We draw additional support for
this conclusion from the inconsist-
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ent and unfair consequences,which
would result from affirming the ruling. If the condition or practice
cited in the withdrawal order was
not based upon a violation, the proviso in 43 CFR 4.587would not apply and the burden of proof would
be on the operator rather than on
MESA. We think that the variability in the burden would be totally
arbitrary and without justification
in policy and, therefore, we decline
to accept such an interpretation of
the regulation.
- We emphasize that, in a proceeding to review a section 104(a) withdrawal order, the operator bears the
burden of proof with respect to
both the threshold issue of no danger and the issue of no imminence.
As a minimum, the operator need
only prove no danger by a preponderance of the evidence in order to
prevail. If the Administrative Law
Judge concludes that the cited condition or practice was not a danger
or that the danger was not imminent, the withdrawal order must be
-vacated.
B.
We are disturbed by the Adninistrative Law Judge's decision to
convert the withdrawal order in issue to a notice of violation, an action which we think exceeded his
lawfully delegated powers. The
power to issue a withdrawal order
or a notice of violation is vested by
the Act in the "authorized representative" of the Secretary. It is
clear from the Act itself and the
legislative history that neither an
Administrative Law Judge nor

610]

FREEMAN

COAL MINING CORPORATION.
September 12, 1973

this Board is an "authorized rep- this regulation which would authorresentative," as that term is used ize Judges to charge operators with
in the Act. Section 103 sets forth the a violation or to choose between
responsibilities and powers of the statutory sanctions. This regulation
"authorized representatives" and reflects the pattern in the statute
deals exclusively with inspections which deliberately differentiated
and investigations. Elsewhere, in prosecutorial functions from those
section 505, headed: "Inspectors; which are purely of a review or adQualifications; Training," the qual- judicative nature.
ifications of "authorized representWe, therefore, conclude that an
atives" are detailed. These qualifi- Administrative Law Judge has-no
cations concern practical mining ex- authority to convert a withdrawal
perience or engineering education order to a notice of violation. The
which are. hardly part and parcel conversion which occurred in the
of the background of the Admin- instant case was error.
istrative Law Judges. Moreover, in
C.
the. legislative history, there is a
statement setting forth the agreed
In determining the validity of
position of the House and Senate the withdrawal order in the first
conferees on the Act. In the discus- instance, the Administrative Law
sion of the term "delegate," defined Judge was limited either to upholdin section 3 (a), the statement ing it or vacating it. The ultimate
reads:
question before him was whether
Freeman successfully proved by a
* * * The delegate w6uld, of course,
be a person designated by.him [the Sec- preponderance of the evidence that
retary] to administer and enforce this
the cited condition was not immiact and would include the Federal innently dangerous. We, hold that
specters who are referred to throughout
the act as the Secretary's authorized Freeman did not.
The Administrative Law Judge
representatives. (Italics added.)
found
that the aggregate length of
It is evident to us that the term
the
beltways
cited in the order
"authorized representative" does
amounted
to
approximately
200
not include Administrative Law
feet
and
that
there
was
float
coal
Judges.
dust throughout the area, the genIn addition to the statutory cireral color being black. He also found
cumscription of the power of Adthat there was no methane gas presministrative Law Judges, there is
ent, no inadequacy of ventilation, no
a specific regulation
governing
violation of permissible equipment,
9
their powers. We find nothing in
and no dust in suspension. He concluded that the constituent elements
8House Comm.on d1. and Labor, Legislative
History Pederal Coal M1ine
Health and Safety of an explosion were not present,
Act, Comm. Print, 91st Congress, 2 Sess., pp.
and held, as a matter of law,, that
1025-26.
"Freeman met whatever burden it
943 CFR 4.582.
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education and experience, conclude
that the facts indicate an impending
accident or disaster, threatening to
kill or to cause serious physical
harm, likely to occur at any moment,
but not necessarily immediately?
The uncertainty must be of a nature
that would induce a reasonable man
to estimate that, if normal operations designed to extract coal in the
disputed area proceeded, it is at least
just as probable as not that the
feared accident or disaster would
occur before elimination of the
danger. See Eastern Associated Coal
Corp., 2 IBMA 128, 80 I.D. 400,
CCII Employment Safety and
Health Guide par. 16,187 (1973).10
Turning to the reconstructed findings of fact, we note, first, that the
float coal dust layer spanned a very
large area. The ease with which
that dust could have been suspended
leads us to discount the fact that it
was only lying on the surface at
the time the withdrawal order was
issued. If normal operations to extract coal proceeded while abatement was attempted, it is probable
that the dust would be disturbed.
Moreover, the length of 7200 feet
is important becauseit substantially
multiplies the chances for disturbing the dust and increases the number of miners exposed to the threat
of death or injury by a propagated

.We, are of the opinion that the
findings of fact are inadequate. The
fatal defects are omissions of significant, unchallenged, and apparently credible evidence, from the
hearing. We find as additional facts
the following: first, float coal dust
is highly flammable and is so lightweight that it can be easily disturbed
and suspended. in air (Tr. 34);
second, the mine had previously
been classified as gassy (Tr. 29);
third, between March 8 and March
20, there were two incidents where
significant amounts of methane
were detected (Tr. 169); fourth, at
the time the withdrawal order was
issued, the mine was .in operation
(Tr. .115); finally, in 1963 or 1964,
there had been a dust explosion in
this mine (Tr. 86).
It bears repeating that the statutory definition of the term "imminent danger" is "the existence of
any condition or practice in a coal
mine which could reasonably be expected to cause death or serious
physical harm before such condition
or practice can be abated." The
word
'reasonably"
necessarily
means that the test of imminence
is objective and that the inspector's
subj ective opinion need not be taken
at face value. It also suggests that explosion.
Second, the. insignificance of the
each case must be decided on its own
peculiar facts. The question in every amount of methane which was probcase is essentially the proximity of ably in the air at the time that the
the peril to life and limb. Put
. l This case has been appealed to the United
another way: would a reasonable States Court of Appeals for the Fourth Circuit
it is pending. No. 73-1859 (July 13,
man, given a qualified inspector's where
1973).
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withdrawal order was issued. on
March 14, 1972"l is a fact which
must be weighed against the history
of the mine and its inherently gassy
quality. The two recorded incidents
of excessive concentrations of
methane between March 8 and 20,
1972, plus the uncontradicted testimony of Inspector Rennie that a
prior dust explosion had occurred
in 1963 or 1964 undermine the certainty of the Administrative Law
Judge that there was no imminent
danger. Furthermore, the previous
classification of Orient No. 5 Mine
as gassy strongly suggests that it is
probable that, if operations to extract coal proceeded, a pocket of
methane. might inadvertently and
unavoidably be tapped. Parenthetically, we might add that the United
States Court of Appeals for the
Fourth Circuit has affirmeda Board
holding that Congress abolished the
distinction between gassy and nongassy mines because all coal mines
are potentially gassy and because
extraction operations can and do release methane on a wholly unpredictable basis.' 2

We are of the view, therefore,
that the condition cited in the order
would warrant the conclusion by a
reasonable man that, at the time of
issuance, a proximate peril to life
and limb existed and that, if normal
11Whenever the amount of methane gas detected was less than one percent, it was
recorded as zero. (Tr. 146.)
'2Reliable Coal Corpreation, 1 IBMA 50,
78 I.D. 199, CCH Employment Safety and
Health Guide par. 15,368 (1971), aff'd. sub.
nome. Reliable Coal Corporation v. Morton,
No. 72-1477, CCH Employment Safety and
Health Guide par. 15,696 (4th Cir. 1973).

(MAGGIE)
1, 1978

WHIZ
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operations to extract coal continued,
an explosion might. occur before
abatement. We hold that the Ad
ministrative Law Judge erred in
deciding that Freeman. proved by
a preponderance of the evidence
that there was no imminent danger.

ORDER
WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43

CFlR 4.1(4)), IT IS HEREBY
ORDERED that the decision issued February 7, 1973, is RE-

VERSED.
DAVID DOANE,

Member.

I cONCIJR:
C. E. ROGERS,
JR., Chairnan.
ESTATE OF HIEMSTENNIE
(MAGGIE) WHIZ ABBOTT
2 IBIA 53

Decided Sepember 13,1973
Appeal from the Tudge's decision denying the validity of Last Will and
Testament leaving decedent's entire
estate to her niece, Ramona Whiz
Smith, as sole devisee.

Reversed and remanded.
105.1 Indian Probate: Administrative Procedure: Applicability to Indian
Probate
The requirement of the Administrative
Procedure Act, that all decisions of a
Judge shall include a statement of findings and conclusions, and the reasons or
basis therefor, on all material issues of
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fact, law, or discretion presented on the
record is mandatory and applicable to
all decisions of Judges in Indian Probate
proceedings.

105.2 Indian Probate: Adninistrative Procedure:

Official Notice, Record

Official notice of documents and records

will not be taken unless they are introduced in evidence or unless an order or
stipulation provides to the contrary.

370.0 Indian Probate: Rehearing:
Generally
A rehearing will be granted where the
original hearing did not conform with the
standards of a full opportuity to be
heard embodied in the Administrative'
Procedure Act (5 U.S.C. §§ 554 and 556
(1970)).
APPEARANCES:

Alvis Smith, Sr., for

appellants.

OPINION BY MR. SABAGH
INTERIOR BOARD OF

INDIAN APPEALS
The probate of the estate of Hiemstennie (Maggie) Whiz Abbott, an
enrolled and allotted Yakima Indian of the State of Washington,
was the subject of a hearing held on
October 14, 1971. Judge Snashall
'denied the validity of a purported
last will and testament dated
March 2,1970, leaving decedent's entire estate to a niece, Ramona Whiz
Smith, because of: (1) the legal incompetence of the decedent; (2) the
legal incompetence of one of the witnesses to the will; and (3) because
of a presumption of undue influence
in the making and execution of the
will. The appellants are the, children of the subsequently deceased
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sole deviseenamed in the decedent's
will.

The Judge decreed that after payment of costs of administration and
subject to allowed claims, the trust
estate should be distributed to Doris
Imogene Whiz Berkybile, the sole
surviving heir at law.
A petition for rehearing was denied on June 1, 1972, and an appeal was filed by Alvis Smith, Sr.,
as guardian ad litem for and on be-half of the children of the devisee
subsequently deceased. The appellants, among other things petition
the Board to consider the whole record in this cause, which petition we
hold satisfies the requirements of
43 CFR 4.291.

The grounds for the appeal are
identical to those referred to in the
appellants' petition for rehearing
and officialnotice is taken thereof.
The appellants, among other
things, contend that the. minor children of Ramona Smith were not
previously advised or represented
by counsel.
A rehearing will be granted where the
original hearing did not conform with
the standards of a full opportunity to be
heard embodied in the Administrative
Procedure

Act, 5 U.S.C. §§ 554 and 556

(1970); Estate of JosephIRed Eagle, 2
IBIA 43; 80 I.D. 534 (1973).

It does not appear from an examination of the record that the
children of Ramona Whiz Smith
were represented by counsel. It does
appear from the transcript that
Alvis Smith, Sr. was appointed by
the Judge as their guardian ad litem
at the only hearing held (Tr. 24),
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and that he requested a continuance
of the hearing in order that he as
guardian ad litem of the minor
children could be represented by
counsel (Tr. 32) which request was

denied. '
We note the colloquy between the
Judge and Alvis Smith, Sr. concerning the matter of continuance
(Tr. 32, 33), and the Judge's statement in his order denying petition
for rehearing (Order Denying Petition For Rehearing, p. 1, par. 4.)
which statement is nowhere substantiated in the record.
We cannot agree that the minor
children of Ramona Whiz Smith
were granted a full opportunity to.
be heard.
The Board turns its attention now
to the record itself. It is noted that
in addition to the transcript of the
October 14,1971 hearing, the record
includes several affidavits which
purportedly are detrimental to the
interests of the devisee's minor children. The affidavits were not tendered or admitted in. evidence, and
the affiants were never subjected to
cross-examination. It is further
noted that reliance is given, in the
Order of March 10, 1972disapproving the will and decree of distribution, to purported evidence included
in the records of other estates already probated. (Estate of Ramoiw
Whig Smith, IP PO 466L 71-65);

and introduction into evidence, nor
were the interested parties afforded
an opportunity to see and refute
same during the course of the hearing or afterward.
It is also noted that the Judge
made no findings of fact, as such. See

Estate of Lucille Mathilda Callous
Leg

eland, 1 IBIA 67, 78 I.D.

66 (1971); Estate of Joseph Red
Eagle, 2 IBIA
(1973).

43, 80 I.D.

534

The Board is not unmindful of
the trials and tribulations of an Administrative Law Judge in matters
such as these. However, due process

dictates the manner in which one
must proceed.
We find that the minor children
of Ramona were not granted a full
opportunity to be heard; that the
evidence considered by the Judge
was not incorporated into the
record; and that no findings of fact
were made.

Therefore, we remand the case for
rehearing so that the record shall
include, inter alia, a transcript in-'
cluding therein, all relevant testimony and documentary evidence admitted at the hearing relating to(1) the issue of competency of the
testatrix and one of the witnesses to
the will of Hiemstennie (Maggie),
Whiz Abbott, deceased; and (2) the
issue of undue influence. The Judge:
shall then issue a decision including
Estate of NodktusieWillie William findings of fact and conclusions of
Whio, Sr., IP PO 467L 71-66.)
law based upon the record.
There is no indication that the
NOW THEREFORE, by virtue
above were incorporated into the of the authority delegated to the'
proceedings of October 14, 1971,by Board of Indian Appeals by the
being submitted for identification Secretary of the Interior, 43 CFR
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4.1, we REVERSE the order denying the petition for rehearing and
REMAND the matter to the Administrative Law Judge for rehearing to determine heirs, and to approve or disprove the will.
MITCHELL J. SABAG,

I

Member.

CoNocTR:

DAVID

J. MCKEE, Chairman.

ESTATE OF ROSE OSEPIINE
LaROSE, WILSON, ELI (DECEASED)
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OF THE

INTERIOR

[80 I.D.

on the record, is mandatory and applicable to all decisions of Judges in Indian Probate proceedings.
:

105.2 Indian Probate:' Administrative Procedure:

Official Notice, Record

Official notice of documents and records
will not be taken unless they are introduced in evidence or unless an order or
stipulation provides to the contrary.

-425.20 Indian Probate: Wills: Proof
of Will
No will can be approved as self-proved
unless the record supports a finding by
the Judge that such will and the affidavits accompanying it have been presented at the hearing to all parties pres-

Decided September 14,1973 ent for consideration and that it is uncontested. Such findings may then sup-

The appeal is from a decision denying
a petition for reopening. This is a
notice of docketing of the appeal and
a decision of remand for further hearing dispensing with the filing of briefs
by interested, parties.
Docketed, reversed and remanded.

375.0 Indian Probate: Reopening:

Generally130.6 Indian Probate: Appeal:
Standing to Appeal
Although the Superintendent of an Indian Agency has no interest in the outcome he is a proper official of the Bureau
of Indian Affairs to file a petition for
reopening and to appeal from a denial
thereof under authority of 43 CFR 4.242
(d).

105.1 Indian Probate: Administrative Procedure: Applicability to Indian
Probate
The requirement of. the Administrative
Procedure Act, that all decisions of a
Judge shall include a statement of findings and conclusions, on all the material
issues of fact, law, or discretion presented

port a conclusion that the documents
meet the requirements of 43 CFR 4.233
(a), and that it may be ordered approved.

APPEARANCES: Richard K. Aldrich,
for the Field Solicitor, Billings, Montana, appearing for the Bureau of
Indian Affairs (Superintendent of the
Flathead Agency), appellant. There
has been no appearance made for the
appellees.

OPINION BY MR. McKEE
INTERIOR BOARD OF
INDIAN APPEALS
The final order approving will
and decree of distribution

was en-

tered in this matter on the 29th of
September,

1972. Subsequently,

a

petition for reopening within the
provisions

of 43 CFR 4.242 was

filed with the Administrative Law
Judge Robert C. Snashall, on
July 5, 1973, by Albert M. Rennie,
Acting Superintendent for the Flathead Indian Agency. The petition
for reopening was denied by the
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Section 4 of the Act (25 U.S.C.
§ 464) prevents testimentary disposition of land interests on an organized reservation to anyone who
is not either an heir of the testator
or a member of the tribe having
jurisdiction of the land in question.
The 'Confederated Tribes of the
NOTICE
IS
HEREBY
GIVEN: That a notice of appeal Flathead Reservation voted to come
has been filed by the Bureau of Under the Act. As long as the interIndian Affairs, acting through its mediate parent is still living it is
attorney, the Field Solicitor of the undisputed that the grandchild of
Department of Interior, Billings, a decedent cannot be the heir of the
Montana. This is docketed as an ap- decedent under the laws of the State
peal under the above designated of Montana. Furthermore, there is
no showing that Jonathon James
number.
The -,decedent, Rose Josephine Tsoodle is an enrolled member of
Eli, Allottee No. 101, was a Norththe Flathead Tribes, and he is
ern Idaho Indian who died testate therefore ineligible to receive the
February 7, 1972. By his order of devise of the Flathead interests
September 29, 1972, the Judge ap- made to him by his grandmother.
Disregarding
the
foregoing
proved a will dated "November 17,
1971." He ordered, distribution statute and law the Judge made the
made to Jonathon James Tsoodle following statement in his order of
of one third of the residue of the July 20, 1973, in which he denied
estate including land interests on the petition for reopening.
the Flathead Indian Reservation in
I am not unmindful of the dictates of
Montana. The following statement the Wheeler-Howard Act (25 .S.0C.
is found in the appellant's petition § 464) nor of the cases holding the prifor reopening dated July 2, 1973.in mary purpose of section 4 of the Act to
prevent the alienation of restricted
regard to such order.
Indian lands to strangers. (iting cases.)

Judge on July 20, 1973,and a notice
of appeal was timely filed on August 10, 1973, by the. Bureau of
Indian Affairs. The record of the
case was transmitted by the title
plant in Portland and was received
by this Board on August 27, 1973.

1. The order, approving the will and
decree of distribution, dated
epteni-

But in view of the fact it can hardly be

not comply with the Indian Reorganiza-

said devisee, Jonathon James Tsoodle is
a "stranger" to the lands of his grandmother and the amount in question is de

tion Act of June 18, 1934 (25 U.S.C. 464).
The deviisee, Jonathon James Tsoodle,

minimns it 'appears reopening of this
estate for the purposes outlined in the

named in paragraph V(c) of the Last

petition of July 5, 1973 is unwarranted.

her 29, 1972, No. IP PO 187L 72-301, does

Will and Testament, executed November 11, 1971, is not an heir at law. He is
the son of Elizabeth Tsoodle, who is living, and the grandson of Rose Josephine
LaRose Eli, deceased. This information is
contained in paragraph I and V (c) of the
decedent's Last Will and Testament.

We cannot agree with the Judge,
and

we reaffirm

the

conclusion

reached by the Solicitor in Estate of
Chris Trudell, IA-D-6 (March 16,
1967) ; Estate of Ema Blowsnake
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Goodbear Mlike, A/K/A Emma
Talking Priest, IA-916 (October 26, 1960). Therefore

his deci-

sion in this matter should be reversed.

This decision disposes of the
single purely legal ground advanced by the appellant which is a
proper party although it has no interest in the outcome. See Estate

of Ellen Fitopatrick, IA-T-5
(Supp.) (November 5, 1968); Es-

tate of Gi-we-bi-nes-i-kwe,IA-D\19 (March 1, 1968),; Estate of Billy

Smith, A/K/A Billy Peowan,IAS-3 (December 31, 1969); 25 CFR
1.2 and 43 CFR 4.242(d).
This matter could be disposed by
the' foregoing decision, but further
examination of the record reveals
'that there are additional reasons for
reopening the estate. Further hearing in connection with the approval
of the will and the determination
of the decedent's heirs under the
laws of the various states in which
decedent held land interests is
needed for the following reasons.
As noted above, in his order of
September 29, 1972, the Judge approved a will dated "November 17i,

OF THE

INTERIOR

[80- I.D.

the Last Will and Testament of your
wife, Rose Eli, dated the 17th [sic] of
November 1971, is that correct-you are

familiar with what it says?
GIBSON ELI: Yes.
Q. Are you familiar too Elizabeth?
ELISABETH TSOODLE: Yes.
Q. Then do I understand it you will
waive the reading of the will then now?
GIBSON ELI: Yes.
ELIZABETH TSOODLE: Yes. (tr.
3-4.)

Since this is the only evidence in
the record concerning any will, the
provisions of 43 CFR 4.233concerning self-proved wills have not been
met even if it is assumed, which we
do not, that the will under consideration at the hearing was the one
dated "November 11, 1972," rather
than the one dated "November 17,
1972." Under the decisions, in

Estate of CharlesCordier (4156038) and Estate of Charles Clement
Richard, IA-1260 (July 15, 1963),
there must be sufficient credible tes-

timony in the record to support a
finding that the will in question and
the accompanying affidavits meet
the requirements of 43 CFR 4.233
(a). Furthermore, the original must
be either offered in evidence or ac-

counted for to defeat any presumption that the original was destroyed
in the record. There is a xerox copy by the testatrix with an intent to
of a document purported to be the revoke it.
Last Will and Testament of Rose
A further deficiency in the proMary Eli, dated "November 11, ceedings is noted in that although
1971."
the Judge did appoint Elizabeth
The only reference to the will at Tsoodle as the guardian
for her son
the hearing held at Lapwai, Idaho, Jonathon as a minor, there is no inon August 22, 1972, is as follows:
dication as 'to his age or birth date.
1971," but no such will- was found

JUDGE: Alright, each of those claims
will be allowed. Now, as I understand it,
I believe when I asked you off the record
you stated that you were familiar with

More importantly, however, it ap-

peared at the hearing that the decedent's son, Leon Alexander is and
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was a mental incompetent, but no
guardian ad litem was appointed for
him. The true legal status of Leon
Alexander shall first be determined,
and if appropriate, a guardian ad
litem should be named to represent
his interests in further proceedings.
In any event, notice of all further
proceedings shall be given to him,
or his guardian ad litein or to his
personal representative duly appointed and qualified under an order
of a court of the State of his residence. He or his guardian must
then be given an opportunity to object to- whatever will is under
consideration.
A finding is made that the record
in this matter is inadequate as it
does not sustain the approval of the
will dated November 11, 1972, or one

dated November 17, 1972.A finding
is made that the case should be re-

opened and remanded. Further
hearing shall accordingly be held
for correction of the record at which
time official notice of documents
and records will not be taken unless
they are introduced in evidence or
an order or stipulation provides to
to the contrary.
The requirement of the Administrative Procedure Act, that all decisions of a Judge shall include a
statement of findings and conclusions, on all the material issues of
fact, law, or discretion presented
on the record, is mandatory and applicable to all decisions of Judges in
Indian Probate proceedings.
A further finding-is made that no
purpose would be served by providing for the filing of statements or
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briefs by any party at this poilt
and none will be accepted.

NOW, THEREFORE, by virtue
of the authority delegated to the
Board of Indian Appeals by the
Secretary of the Interior, 43 CFR
4.1, we REVERSE the order denying the petition for reopening; and
do hereby reopen the probate; and
we REMAND the case to the Administrative Law Judge for a rehearing, and he shall issue a decision,
including findings of fact as to
whether this decedent died leaving
a valid will, and as to who her heirs
may be, and to make such final order
of distribution as may be indicated,
subject to the right of appeal, all
pursuant to 43 CFR 4200 et seq.
It is further ordered that theJudge may in his discretion order
the payment of allowed claims and
fees pending issuance of the final
decision in this case.
DAVID J.

I

MCKEE,Chairman.

CONCEJR:

MITCHELL J.

SABAGEH,M-erber.

PETER I. WOLD, II
WESTERN STANDARD
CORPORATION
13 IBLA 63

Decided

eptember

Appeal

17, 1973

from decision of Wyoming
State ffice, Bureau of Land Management, rejecting applications for preference right coal leases.
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Leasing Act: Generally

OF THE

INTERIOR

[80I.D.

December 8, 1972, of the Wyoming
State Office,Bureau of Land Management. The decision rejected in
their entirety applications for preference right leases pursuant to coal

he shows to the satisfaction of the Sec-

prospecting permits W-10255, W10256, and W-10257, embracing
2,080 acres for the three applications. The appeal pertains only to
480 acres within W-10255 and W-

retary of the Interior that the land con-

10256.'

tains coal in commercial quantities discovered prior to the expiration of his
permit.

The prospecting permits originally issued Jne 1, 1968, for two
years and were subsequently extended for another two years. The

The holder of a coal prospecting permit
is entitled to a lease pursuant to section
2 of the Mineral Leasing Act of 1920, as
amended,

30 U.S.C. § 201(b)

'(1970),

if

Administrative Procedwre: HearingsCoal Leases and Permits: GenerallyCoal Leases and Permits: Leases-Coal
Leases and Permits: Permits-Rules of
Practice: Hearings
A coal prospecting permittee who applies for a coal lease, alleging with supportive data that there is coal in commercial quantities within certain lands
in his permit, is entitled to a hearing conducted in accordance with the Administrative

Procedure

Act,

5 U.S.C.

§ 554

(1970), before his application may be rejected because he has not shown coal in
commercial quantities.

APPEARANCES: Robert L. Raforth,
Manager, Mineral Operations, Western
Standard Corporation; Peter I. Wold,
II, pro se.

OPINION
BY MRS. TH7OMPSON

INTERIOR BOARD OF LAND

APPEALS
This appeal by Peter I. Wold II,
and Western Standard Corporation, as assignee of Wold's rights
under coal prospecting permits and
coal preference right lease applications, is from a decision dated

lease applications were filed May 30,

1972, pursuant to section 2 of the
Mineral Leasing Act of 1920, as
amended,' 30 U.S.C. § 201(b)
(1970), which provides that if the
"permittee shows to the Secretary
that the land contains coal in comnmercial quantities, the permittee
shall be entitled to a lease * * *
for all or part of the land in his
permit." [Italics added.]
The State Office based its rejection of the applications pon a report to it from the Geological Survey concluding that drill hole records and information submitted by
the permittee to Survey had failed
to disclose there was coal in com-

mercial quantities discovered on the
t
These lands are all within T. 42 N., R. 62
W., 6th P.M., Campbell County, Wyoming.
W-10265
Sec. 20: Nl/NWAI
Sec. .22: E21SW

see. 27: NE1, Nw4NW34
W-10256
See. 27: W/2SE 4 , NE 1/4SE'/4,
As appellants have "accepted" the rejection
as to the lands within W-10257, and the
remainder of the lands within W-10255 and
W-10256, the decision appealed from is final
as to the rejection of those lands.
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lands during the terms of the permits. Specifically, as to -the two permits in question, Survey reported:

well as the Government, could present evidence ol questions of fact.
While Wolf and a companion case,

W-10255

Corporation, A-30982 (May 3,
1968), involved applications for
leases pursuant to sodium prospecting permits, the issues involved are
comparable to those involved here.2
Appellants have shown the existence of some coal, but whether there
exists coal in commercial quantities,

Applicant drilled 26 holes on the land
under application and found coal of commercial thick-ness in only four of these
holes. The four holes were widely scattered and other holes in their immediate
vicinity show the coal seam completely
burned.
W-10256
Applicant drilled 19. holes on the land
under application and found coal of commercial:thickness in only three of these
holes. The holes encountering coal were
at widely scattered locations with many
intermittent barren holes.

Appellants contend that there is
coal in commercial quantities within
the 480 acres involved in this appeal.
They calculate maximum potential
reserves totaling 18.5 million tons
within that acreage. They have submitted maps, ross section diagrams, and drill logs, with some
explanations, to support their contention that they have made an
adequate showing as to the lands
involved in the appeal.
If, in fact, a permittee shows that
the land contains coal in commercial quantities discovered prior to
the expiration of the permit, the
permittee would be entitled under
the law to a lease.See Emil Usibelli,
60 I.D. 515 (1951). The law places

the burden of showing sufficient
data and information for ascertainment of the facts upon the permittee. Cf. Wolf Joint Venture, 75I.D.
137 (1968). In Wolf a hearing was
ordered at which the applicants, as

Kaiser Aluminum and Chemical

as alleged, cannot

be determined

properly from the record before us.
Before the applications are finally
rejected as to the lands involved in
this appeal on a finding that the
factual condition prerequisite to the
statutory entitlement to a lease has
not been met, the applicants are entitled to a hearing before an administrative law judge in accordance
with the provisions of the AdminisU.S.C.
trative Procedure Act,
§ 554 (1970). Wolf Joint Venture,

supra; Kaiser Aluminum and
Chemical Corporation, supra; of.

Don E. Jonz, 5 IBLA 204 (1972);
United States v. O'Leary, 63 I.D.
341 (1959); Claude E. Crumb, 62
I.D. 99 (1955).3
2 The hearing ordered in Wolf never took
place because of a subsequent satisfactory
showing by the applicants and an agreement
between them and Government officials obviating the necessity for the fact-finding procedure. See Wolf Joint Venture, A-30978
(Supp.) (June 30, 1971).
2 We note that the Secretary of the Interior's
Order No. 2952, dated February 13, 1973,
directed that co,al prospecting permit applications be rejected until further notice. It expressly stated, however, that no rights of
holders of prospecting permits issued prior to
the Order would be restricted by the directive.
Therefore, it in no way affects the conclusion
reached In this decision.
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This case shall be remanded to
the State Officefor referral to Survey to consider all the information
pertaining to the 480 acres in question. If Survey determines that the
reduced area does not contain commercial quantities of coal, due notice
to the applicants, through the State
Office,BLM, shall be given, advising them of the basis for the determination and that they may request
a hearing before an administrative
la-w judge on their entitlement to a
lease. If the applicants then request
a hearing, the case shall be transmitted to the Hearings Division
for assignment to a judge, in accordance with this instruction. At
such a hearing, the applicants shall
have the burden of going forward
with evidence to establish that they
discovered coal in commercial quantities prior to the expiration of their
permit, and the ultimate risk of nonpersuasion on that question. ToZf

Joint Venture,supra.
Accordingly, pursuant to the authority delegated. to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the decision appealed from is set aside in
part as to the lands involved in this
appeal and remanded to the Wyoining State Office,BLM, for further
appropriate action consistent with
this decision.
JOAIN B. TniwOIPSON,Mlember.

OF THE
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t 80 I.D.

COAL COMPANY

2 IBMA 216

Decided September

18, 1973

Appeal by the Bureau of Mines (now
the Mining Enforcement and Safety
Administration) from an. initial decision by an Administrative Law Judge
(VINC 72-71-P), dated February 1,
1973, vacating a notice of violation
citing section 302(a) of the Federal
Coal Mine Health and Safety Act of
1969 and assessing a civil monetary
penalty of $500 for a violation of sec-

tion 304(a).
Affirmed as modified.

Federal Coal Mine Health and Safety
Act of 1969: Mandatory Safety Standards: Generally
Where the evidence is sufficient to establish that the roof or ribs of a mine were
not adequately supported to protect persons from falls, it is not necessary to
prove a violation of the roof control plan
in order to sustain a violation of section
302(a) of the Act.

Federal Coal Mine Health and Safety
Act of 1969: Hearings: Procedure
An Administrative Law Judge does not
have the power or authority to convert
an order of withdrawal to a notice of
violation.

Federal Coal Mine Health and Safety
Act of 1969: Hearings: Procedure
An Administrative Law Judge may not
vacate an order of withdrawal in a civil
penalty proceeding held pursuant to section 109(a) (3).

WE CONCUR:
EDWARDW. STTJEBING,Member.
JosEPH WM.Goss,

Member.

APPEARANCES:

Robert

W.

Long,

Associate Solicitor, J. Philip Smith,
Assistant Solicitor, Madison MCul-

ZEIGLER
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loch, Trial Attorney, on behalf of appellant, U.S. Bureau of Mlines (now
Mining Enforcement and Safety Ad-

ministration); . Halbert Woods, Esquire, . Roy Browning, Esquire, on
behalf of appellee, Zeigler
Coal
Company.

OPINIONBY MR.ROGERS
INTERIOR BOARD OF MINE

vember 21, 1972, and on February 1,

1973,the Administrative Law Judge
(Judge) issued an initial decision
converting the order of withdrawal
to a notice of violation of section
304(a), assessing a penalty of $500
therefor, and vacating the notice of
violation of section 302(a).
Contentions of the Parties

The Bureau contends the Judge
erred in vacating the notice of vio6
Factual and ProceduraZ
lation of section 302 (a) and in holdBackground
ing that a violation of that section
An inspection conducted on Sep- may be established only by proof
tember 16, 1970, of the Murdock that the operator had violated his
Mine operated by Zeigler Coal Com- roof control plan. The Bureau alpany (Zeigler) resulted in the issu- leges that a dangerous roof condiance of a notice citing a violation of tion constitutes a violation of the
section 302 (a) of the Federal Coal Act regardless of the requirements
Mine Health and Safety Act of '1969 of the roof control plan. The 'Bu(Act). A subsequent inspection reau also challenges the authority of
conducted on January 19, 1971, re- a Judge to vacate an order of withsulted in the issuance of an order of drawal and convert it to a notice of
withdrawal pursuant to section 104 violation in a civil penalty pro(a) of the Act which alleged the fol- ceeding.
Zeigler responds that in order to
lowing condition:
prove a violation of section 302(a)
Excessive accumulation of loose coal and
it is necessary to first provea violacoal dust were present along the belt contion of the roof control plan reveyor in the slope entry for the entire
quired by that section. Zeigler furlength of the slope. The rock dust appli-

OPERATIONS APPEALS

cation was obviously inadequate for the
entire length of the slope.

The Bureau of Mines (now
MESA) filed a petition for assessment of civil penalties pursuant to
section 100.4(i) of Title 30, Code of
Federal Regulations,. on June 1,
1972, for the violations alleged in.
the notice and the order of. withdrawal. A hearing was held on No1 P.L. 91-173, 83 Stat. 742-804, 30 U.S;C.
§§ 801-960 (1969).

523-617-73-3

ther argues that if the Judge erred
in vacating an order of 'withdrawal
in a civil penalty proceeding, the
error was harmless.2

Issues Presented
I. Is it necessary to prove a violation of a roof control plan in order
to sustain a violation of section 302
(a) of the Act?
A notice of appeal by Zeigler was untimely
filed and, therefore, not accepted by the Board.
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. II. Does,the Administrative Law stantly maintaining safe..roof con-:,
Judge have the: power or the au. ditions 'in'underground mines. ..
thority to vacate an order of. with''I its report to the U.S. House of
drawal in a civil penalty proceed-. Representatives,' the Committee on:
ing?Education'and Labor made the folIII. Does the Administrative Law lowing analysis of 'this subsection:0'
Judge have the power or the author- * * * Subsection (a) of this section reity to issue a Notice of Violation? quires each operator- of. a mine to undertake to carry out on a continuing
basis,, a program .to improve the roof con-

*.In relevant part, section 302(a)
of the Act provides:
Each operator shall undertake to carry
out'on a continuing basis a program'.tO
improve the roof control 'system of each
coal mine and the means and measures to
accomplish such system. The roof and
ribs of all active underground radways%
travelways,' and working places shall be
supported or otherwise controlled adequately to protect persons from falls of.
the roof or ribs. A roof control plan and
revisions thereof suitable to the roof conditions and mining system of each coal
mine and approved by the Secretary-shall
be adopted and set out in printed form

within sixty days after the operative date
ofthis title.* * *

trol system: of each mine, and a method
to accomplish such' system. This subsection, also requires that all active underground roadways, travelways, and
working places be supported or other-

wise controlled. *

*

a

The report agreed upon in conference by members, of the House and
Senate did not alter this interpretation. In a complete section-by-section analysis of the conference report submitted' during the Senate
debate on that report the dual requirement of this subsection was
acknowledged with the following
statement:
Subsection (a) requires that all active

The Board believes that both the underground roadways, travelways, and
clear meaning of the words and the working places be supported adequately
legislative intent mandate that sec- and that a roof control plan suitable to
tion 302 (a) be interpreted

as re-

quiring both a safe roof and a roof
control plan approved by the Bureau. This Board takes official notice that' roof falls rank high as a
cause of serious accidents in underground mines. In light of this
fact we cannot conceive that Congress intended that the mere filing
and subsequent approval of a roof
control plan [by its nature a minimum requirement] would absolve
operators from the duty- of con-

the roof conditions and mining system
be adopted for each mine by the operator
and submitted to the Secretary for approval.

4

The requirement of a plan, in our
view, serves to alert an operator to
the seriousness of roof falls and to
some extent assures minimum and
uniform compliance throughout the
industry. Roof control plans were
not designed to immunize an operaH.R.:Rep. No. 563, 91st Cong., 1st Sess. 42
(1969).
4 91 CONG. RC. 39,989 (1969) (remarks
of Senator Williams of New Jersey).
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tor from notices of violation for bad gent in failing to maintain a safe
roofs. We cannot conceive that Con- roof in this area; (4). since there is
gress envisaged a prolongated ad- no evidence that the penalty will
ministrative process commencing have an adverse effect on-the-ability
with a notice to an operator of a bad of Zeigler to remain in business, the
roof, the ubsequent filing of a re- Board finds that no such result may
vision or, change in roof. control be expected; (5) the existence of
plan, and approval by the Secretary this unsupported roof presented a
before a dangerous roof condition serious danger to anyone who might
could be ordered corrected. All cir- pass under it (consideration.has
cumstances considered, we are com- been given to the fact that this was
pelled to hold that an operator is not a highly traveled area of the
under a dutyto maintain a safe roof mine):; and (6) the operator demirrespective of any roof control plan onstrated good faith in achieving
an d that the failure to do so con- immediate abatementlafter notice.
The Board assesses a penalty of
of the mandatory
stitutes &a'violation
safety standard:of section 302(a). $200 for this violation.
To hold otherwise, we believe would
do violence to the ,stated objectives
of the Act.
Since this proceeding arises as a
The record supports. the finding penalty assessment procedure under
that the roof.in the area described section 109 of the Act, the sole isin the notice. of violation was not sues to be determinedare the validadequately supported; indeed:, the ity of the charges of 'violation and
roof at two crosscuts 'had:already the subsequent assessment of civil
begun to fall. We further find' that penalty. In assessing penalties for
the record is suificient,to permit the those proved violations, consideraassessment of a penalty by the tion must be given to six statutory
Board. Having concluded that a criteria and such other circumviolation did occur,,and considering stances as may reasonably enter into
the relevant discussion by the the .determination as mitigating.
Judge, the Board makes the follow- The question of the validity of the
ing findings: (1) since there is no
-o±der.
of withdrawal is not in issue.
evidence relating to the issue of The conditions and practices cited
whether Zeigler has a history of pre- in an- order collectively may be
vious violations; the Board finds weihed by the udge in his conthat there is no such history to. be sideration of the gravity of the vioconsidered; (2) the penalty imposed
lations. This is not to say that the
by the Board is appropriate for an
operator producing. approxima tdy mere existence or issuance of an
4,000,00Otons of coal annually from order, is itself, a consideration but
fourcoal mines and employing 1,102 merely that the conditions and pracpeo'pk;.' (3) Itheoperator was negli- tices cited in an orderl, and proved
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as violations, may be considered in
combination in determining the
gravity of the violations. We do
not suggest that either Administrative Law Judges or this Board
should blindly accept tie issuance
of a withdrawal order as evidence
of gravity. Independent determinations as to gravity should be made
irrespective of the existence of a
,withdrawal order. Therefore, since
the validity of such an order is not
an issue in a section 109 proceedinLg

for assessment of penalty it is error
for a Judge to either sustain or vacate such order. In so ruling we take
cognizance of the fact that section
105 (a) affords an opportunity to
challenge the validity of orders of
withdrawal issued by MESA.

i-

f

III

The Board rejects the proposition
that a Judge has the authority to
issue a notice of violation by converting an order of withdrawal into
a notice. Section, 104(b), cited by
the Judge as authority for his conversion of an order to a notice, provides that an authorized representative of the Secretary may issue
notices of violation. In our opinion
a Judge is not an "authorized representative" within the meaning of
the Act. The powers of an Administrative Law Judge are delineated
in 43 CFR 4.582. Neither the Act
nor the rules empowers a Judge to
make such a conversion. See Free-

[80 I.D.

304(a) was found and a proper and
reasonable penalty assessed. Therefore, we sustain the Judge's decision
on this count. However, we hold
that conversion by an Administrative Law Judge of an order of withdrawal to a notice of violation in a
proceeding brought under section
109 of the Act is improper and
unauthorized.
ORDER
WHEREFORE, pursuant to the
authority delegated to the Board
by the Secretary of the Interior

(43 CFR 4.1(4)), IT IS HEREBY
-ORDERED that:
I I(1) The Judge's decision is inodified to reflect a violation of section
302(a), and a penalty of $200 is
assessed for that violation;
(2) The Judge's decision imposing a civil monetary penalty of $500
for a violation of section 304(a) IS
AFFIRMED; and
.(3) Zeigler Coal Company pay a
total assessment of $00
fore October 17, 1973.

on or be-

C. E. ROGERS,J., Chairman.
I CONCUx:
DAvID DOANE, member.
BUFFALO MINING COMPANY
2 IBMA 226

Decided September £0, 1973

man Coal Mining Corporation,2 Appeals by Buffalo Mining Company
IBMA 197, 80 I.D. 610 (1973).

Upon review, we find no error insofar as a violation of section

from three decisions of Edmund M.
Sweeney, Aministrative Law udge
(Docket Nos. HOPE 72-81-P, 72-65-P,
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72-150-P), ordering Buffalo Mining
Companyto pay civil penalties totaling
$2,900 assessed pursuant to section
109(a) of the Federal Coal Mine
Health and Safety Act of 1969.
Affirmed as modified.

Federal Coal Mine Health and Safety:
Act of 1969: Hearings: Powers of Administrative Law Judges
The Administrative Law Judge properly
denied the motion of an operator to suppress evidence obtained in the course of a
coal-mine inspection, where such motion
is based on the ground that the inspector
violated the Fourth Amendment prohibition against unreasonable searches, since

an administrative tribunal has no authority to pass on constitutional questions.

Federal Coal Mine Health and Safety
Act of 1969: Inspections and Investigations
It was the clear intent of Congress to require neither a search warrant nor the
express consent of an operator, before an
inspection of a coal mine, under the Federal Coal Mine Health and Safety Act of
1969, 30 U.S.C. §§ 813(b), 815. Clinhfield
Coat Company, 1 IBMA 70a, 79 I.D.,655,

CCH Employment Safety and Health
Guide par. 15,370 (1971).

Federal Coal Mine Health and Safety
Act of 1969: Validity of Regulations
The Board of Mine Operations Appeals
has no authority to determine the impact,
if any, the requirements of the National
Environmental Policy Act and Executive
Orders issued with respect thereto may
have on the validity of substantive regulations promulgated by the Secretary

under the Federal Coal Mine Health and
Safety Act of 1969, since the power to
declare such regulations invalid lies outside the scope of the Board's delegated
jurisdiction.

43 CFIR 4.500.

Federal Coal Mine Health and Safety
Act of 1969: Penalties:, Penalty
Against Operator
Since the hearing conducted by an Administrative Law Judge in a penalty proceeding brought under section 109 of the
Act is de novo, penalties assessed by the
Judge, .otherwise valid, are not unlawful solely because they are higher than
the informally proposed assessments.

Federal Coal Mine Health and Safety
Act of 1969: Penalties: Presumptions:
Ability to Continue in Business
The application of the legal presumption that there is no adverse effect of
a penalty assessment on the operator's
ability to continue in business in the absence of contrary evidence produced by
the operator, places njounlawful or unjust
burden upon the operator since such evidence is under the exclusive control of the
operator and is probative only of a

mitigating consideration for the operator's own benefit. 30 U.S.C. § 819(a) (1).

Federal Coal.Mine Health and Safety
Act of 1969: Penalties: Presumptions:
Size of Business
The criterion of the appropriateness of a
penalty to the size of an operator's business under section 109(a) (1) of the Act
does not require the creation of a legal
presumption because the factual information needed to apply such criterion in
determining the amount of the penalty
by
should be readily ascertainable
MESA. 30 U.S.C. § 819(a) (1).

Federal Coal Mine Health and Safety
Act of 1969: Administrative Procedure: Proposed Findings,. Conclusions
or Exceptions
The requirement of the Administrative
Procedure Act, that the record-shall show
the ruling on each finding, conclusion, or.
exception presented, can be satisfied without a specific separate ruling. on each pro-
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posed finding, conclusion or exception;
provided the total decision sufficiently in-

[80 .D.

Where an inspector observes a condition
in a coal mine constituting a health or

foris a party of the disposition of all its

safety hazard and is aware that the op-

proposed findings and conclusions- or exceptions. 5 U.S.C. § 557(c).

erator cannot abate such condition because of the unavailability of equipment,
materials or qualified technicans, he
should issue a notice under section 104
(h) of the Act; provided, he is reasonably sure that continued mining operations will develop into an imminent
danger 30 U.S.C. § 814(h).

Federal Coal Mine Health and Safety
Act of 1969: Findings
Where an Administrative Law Judge fails
to make the required express findings of
fact regarding any of the six statutory
criteria, required by section 109 (a) (1)
of the Act, to be considered in determining the amount of a penalty warranted, in
lieu of a remand, the Boardmay make the

Federal Coal Mine Health and Safety
Act of. 1969: Unavailability of Equipment, Materials, or Qualified Technicians:
Generally
appropriate findings for the Department,
in accordance with the evidence
record. 30 U.S.C. § 819(a) (1).

of

Federal Coal Mine Health and SafetyAct of 1969: Findings

Where an inspector observes a condition

in a coal mine constituting a health or
safety hazard, and is aware that the

operator cannot abate such condition because of the unavailability of equipment,
materials, or qualified technicians, he
Where an Administrative Law Judge
should not issue a notice to the operamakes findings of fact regarding any of
the six statutory criteria required by sec- tor, either under section 104(b) or section 109(a) (1) of the Act to be consid- tion 104(h) of the Act, if he-is reasonered in determining the amount of the ably sure that continued mining operapenalty warranted, but in so doing, tions will not develop into an imminent
ignores or fails to properly apply the evi- danger. 30 U.S.C. §§814(b), 814(h).
dence of record, the Board may substitute
its findings to coincide with the evidence Federal Coal Mine Health and Safety
and adjust the amount of the penalty as- Act of 1969: Closure Orders: Imminent
sessed accordingly. 30 U.S.C. § 819 (a) (1).
Danger

Federal Coal Mine Health and Safety
Act of 1969: Unavailability of Equip-;
ment, Materials, or Qualified Technicians: Notice of Violation:
Congress never intended that a notice of
violation under section 104(b) of the Act
be issued, or that a civil penalty be as-;
sessed, where compliance with a manda-

tory health or safety standard is imposz
sibLe due to the unavailability of equipment, materials or qualified technicans.
30 U.SC. §§ 814 (b), 814(h), 819.

Federal Coal Mine Health and Safety
Act of 1969: Unavailability of Equipment, Materials, or Qualified Technicians: Section 104(h) Notices

Regardless of the unavailability of equipment, materials, or qualified technicians,
an inspector is obliged to issue an order
of withdrawal. under section 104(a) of
the Act, where, upon any inspection of
a coal mine, he finds that an imminent
danger exists. 30 U.s&C. §§814(a),
814 (h).

Federal Coal Mine Health and Safety
Act of 1969: Hearings: Burden of
Proof
While the burden of proving unavailabil
ity of equipment, materials; or qualified
technicians required to icomply with a;

mandatory health or safety standard is
normally upon the -operator, where the
government's proof establishes such un-
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availability, the operator is relieved of
the burden and may rely upon the government's evidence.

73-22, and IBMA 73-23. The first
case involves No. 5 Mine, and. the

other two involve the No. 8 Mine,
both operated by Buffalo Mining
Company- (Buffalo), a whollyStandards: Trailing. Cable Splices
owned subsidiary of the Pittston
Company. For convenience,we have
Where the evidence shows an operator
made a defective permanent. splice in a consolidated these three appeals
trailing cable in violation of 30 GFR since several principal issues raised
76.604, the Administrative Law Judge
by' Buffalo, as appellant, are com.did not err by finding that a violation mon
to all three. Hearings were held
occurred or by holding that the defective
permanent splice may not be deemed to before the Judge on these cases on
August 8-10, and 14, 1972, and oral
be a permissible temporary splice.
argument was held -before this
Federal. Coal Mine, Health and Safety
Act of: 1969: Mandatory Safety

APPEARANCES: Robert P. Reineke,
Esquire, Wesley' C. Marsh, Esquire,
Raymond E. Davis, Esquire, for appellant, Buffalo Mining Company;
Robert W. Long, Associate Solicitor,
J. Philip Smith, Assistant Solicitor,
Mark M. Pierce, Trial Attorney, for
appellee, U.S.: Bureau of Mines.

OPINION BY MR. DOANE

INTERIOR BOARD OF MINE
OPERATIONS APPEALS
ProceduraZ Background
These cases arise under the Federal Coal Mine Health and Safety
Act of 1969 (hereinafter, the
"Act").* They come to the Board as
appeals from three separate decisions of an Administrative Law
Judge (Judge) issued November24,
1972, December 8, 1972, and. December 4, 1972, under Docket Nos.

HOPE 72-81-P, HOPE 72-65-P,
and HOPE 72-150-P, respectively.
The respective appeal numbers assigned are IBMA 73-18, IBMA
1 P.IL 91-173,
§§ 801-960.

83 Stat.

742, 30 U.S.C.

Board on March 21, 1973.

In' each of these cases, Buffalo
moved the hearing Judge to Sulppress all evidence offered by the, Bureau of Mines (MESA) 2 to 'prove
the cited violations of mandatory
safety standards under the Act on
the ground that such evidence was
obtained by unlawful searches in
that- the inspections off the mines
were conducted without first obtaining search warrants or the express
consent of Buffalo.
Although not challenged in the
proceedings below, Buffalo, in these
appeals before the Board also challenges the validity of Departmental
regulations promulgated by the
Secretary in implementation of the
Act on' the ground that the Secretary'failed to comply with sections
2 As of July 16, 1973, the responsibility for
the administrative enforcement of the Act was
transferred from the Bureau of Mines to the
newly created Mining Enforcement and Safety
Administration (hereinafter MESA),' and It
was directed that MESA be substituted for
the Bureau of Mines In all proceedings, involving the Federal Coal Mine"Health and Safety
Act of 1969, pending before the Officeof Eearings and Appeals. See 38 F.R. 1665 (July 13
1973).
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101 and 301 of the Act, and also
Issues Presented on Appeal
failed to file an environmental impact statement, referred to in the
National Environmental Policy Act
Whether motions of the operator
(NEPA) 3 and Executive Order No. to suppress the evidence of MESA
11514.4
to prove violations of mandatory
In the proceeding docketed as safety standards were erroneously
HOPE 72-81-P (IBMA 73-18), denied by the Administrative Law
Buffalo was cited for nine violations Judge where the source of such
of mandatory safety standards evidence was mine inspections made
under the Act and regulations. The without search warrants or the exJudge vacated three of these and press consent of the operator.
assessed penalties for the remaining
II
six in the total amount of $2,200.
In the proceeding docketed as
Whether the Board has authority
HOPE 72-65-P (IBMA 73-22), under its, delegation to determine
four alleged violations were the sub- the validity of the regulations project of the hearing. One was vacated mulgated by the Secretary to impleby the Judge on finding that no vio- ment the Act under a charge that
lation occurred, and Buffalowas as- such regulations were not in comsessed a total of $500on the remain- pliance with the Act or with the
ing three.
National Environmental Policy Act
In the proceeding docketed as (NEPA).
HOPE 72-150-P (IBMA 73-23),
III
Buffalo was cited with one notice
Whether the Administrative Law
of violation and assessed a penalty
Judge erred in finding that violaof $200.
Buffalo appeals the validity of tions of mandatory safety standards
all ten assessments made by the occurred or in assessing penalties
Judge on both general and specific with respect to the ten notices of
grounds (discussed,infra part III). violation involved in these appeals.
MESA in its briefs, opposes all
DISCUSSION
the contentions of Buffalo in these
appeals and requests that the arguI
ment of Buffalo relating to noncompliance with NEPA be stricken
Search Warrant Question
since it was not raised in the proBuffalo contends that the Judge
ceedings below.
on June 2, 1972, prior to hearing,
National Environmental Policy Act of
erroneously denied its motion to
1969, 8 Stat. 52, 42 U.S.C. § 432-1 et seq
(1070) .
suppress all the evidence to be of4 Exec. Order No. 11514, 3 CFR 285, 42
fered by MESA on the alleged
U.S.C. § 4321 (1970).

I:
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violations of the Act in all three
proceedings, on the ground that
such evidence was the product of
unreasonable searches. The denial
of these motions was based on this
Board's Memorandum Opinion
rendered in an interlocutory appeal,
Clinchfield Coal Company, 1 IBMA
70a, 79 I.D. 655, CCH Employment
Safety and Health Guide par.
15,370 (1971), wherein we expressed
the view that sections 103 and 108

of the Act clearly show an intent
by Congress not to require either a
search warrant or the express consent of the operator before conducting an inspection of a coal mine.5
An appeal of this interlocutory ruling to the Fourth Circuit Court of
Appeals

was dismissed

May; 17,

1972, on the ground that Clinchfield had not exhausted its administrative remediesA On March 30,
1973, pursuant to remand by the
Circuit Court, the Administrative
Law Judge issued an order following the Board's ruling.
Buffalo argues that, in the
Clinchfield opinion, supra, the
Section 103(b) (1) of the Act provides:
"For the purpose of making any inspection or
investigation under this Act, the Secretary or
any authorized representative of the Secretary
shall have a right of entry to, upon, or
through any coal mine.'.' Among other things,
section 108 of the Act provides: "The Secretary may institute a civil action for relief,
including a permanent or temporary injunction, restraining order, or any other appropriate order in the district court of the United
States for the district In which a coal mine Is
located or in which the operator of such mine
has his principal office, whenever such operator or his agent * * * (d) refuses to permit
the inspection of the mine, or the investigation
of an accident or occupational disease occurring in, or connected with, such mine * * *"
e Pittston Company V. Board of Mine Operations Appeals, 460 F.2d 1189 (4th Cir. 1972).
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Board did nothing more than decline to consider the constitutionality of section 103 of the Act, and
ignored the independent issue of
whether the inspectors in these inspections violated' the Fourth
Amendment prohibition against
searches made without warrants.
Essentially, Buffalo~ urges that
the Board accept a distinction between the constitutional applicability of legislation applied to particular facts and the constitutional
validity of the Act. That is to say,
Buffalo claims that we may inquire
into legislative intent, express, implied, or presumed although we are
not entitled to take action in opposition to the will of Congress.
In support of its contentions,
Buffalo calls our attention to Professor Davis? treatise. 3 Davis, Administrative Law Treatise, section
20.04. To our knowledge, the distinction pressed upon us by Buffalo
originated with Professor Davis.
He cites no case authority to support his position and our research
has disclosed that the existing case
law suggests that the distinction is
without legal significance. An adniiinistrative tribunal may not entertain constitutional questions
whether they deal with, general
validity or with applicability to

particular facts. Panits v. District
of Columbia, 72 App. D.C. 131, 112
F. 2d 39 (D.C:Cir. 1940),. Public

Utilities Commissionof California
v. Unitedi States, 355 U.S. 534
(1958). Therefore, we hold that this
Board has no authority to rule
on Buffalo's Fourth Amendment
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claims and we affirm the Judgoe's

ruling denying the; motions to
suppress.
it
.

-

II

NEPAImpact Question
As a general rule, we would concur with MESA's position that an
issue not raised in the proceeding
at the hearing level will not be entertained by the Board on appeal.
However, in these cases, to determine a jurisdictional question, the
Board ordered oral argument and
specifically requested the. parties to
argue the question of the Board's
authority to determine the impact,
if any, NEPA and Executive Orders issued pursuant thereto may
have on the validity of the substantive regulations pertaining to man.datory health and safety standards
promulgated by the- Secretary
under the Act.
Buffalo argues that the failure of
the Secretary to issue a detailed
statement on the environmental impact of such regulations, which it
alleges is required by NEPA, renders them' invalid, and that this
Board, under 'its delegation of authority from the Secretary, has
jurisdiction' to-rule on this question.
On the'other hand, MESA takes
the' position' that this Board has
never been' delegated authority by
the Secretary to. determine the extent of. applicability' which NEPA
'may have on thel promulgatiofa. of
rules or-regulations. Furthermore,
MESA regards the invalidation of

OF THE, INTERIOR
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any' rule .or regulation promulgated by the Secretary as beyond
the jurisdiction 'of this Board.'
None of the leg-alauthorities cited
by either' party appears to conclusively resolve the issue,'but we must
hold with MESA. The jurisdiction
of the Board is determined by its
delegation from the Secretary as set
forth in section 4.500 of Title'43,
Code of Federal Begu cations (43
CFR 4.500), which provides:
(a) The Board of Mine Operations
Appeals; 'under the direction of a Board
Chairman, is authorized to exercise, pur-

suant to regulations published in the
FEDERALPREGISTER, the. authority
:of the Secretary under the Federal Coal
Mine Health and Safety Act of 1969 per-

taining to:
(1)" Applications for review of withdrawal orders; notices fixing a time for
abatement of violations of mandatory

health or ' safety standards; discharge
or acts of discrimination for invoking
rights under the Act, and entitlement of
miners to compensation;'
(2) Assessment of civil penalties for
violation of mandatory health or safety
standards or other provisions of the Act;
(3) Applications for temporary relief
in appropriate cases;
L
(4) Petitions for modification of man-

datory safety standards;
(5) Appeals from orders and decisions
of hearing examiners; and
(6) All other appeals and review procedures cognizable by the Secretary
'under the Act.'
(c) In the exercise of the foregoing
functions the Board is authorized to cause
investigations to be made, order hearings,
and issue orders and notices as deemed
appropriate to Secure' the just and prompt
determination of all proceedings. Decisions of the Board on all matters within
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invalid the rules and regulations
promulgated by the Secretary under
The foregoing delegation clearly the Act lies outside the scope of this
limits the Board's authority en- Board's jurisdiction.'
tirely to the Secretary's adjudicatory functions of applying and
i ':'
-III
its jurisdiction shall be final for the Department.-

interpreting the' statutory provisions and regulations in the review
of proceedings arising under the
Act.

It is significantthat the grant of
this authority to the Board is made
pwsnuant to 'reldations' published

in the Federal Register. It seems
questionable to us that any administrative tribunal within an executive agency would be given the
power to invalidate' the very regulations from which its 'sourceof authority and jurisdiction is derived.
We have been delegated no rulemaking authority whatever. The
rulemaking for the Department has
been reserved entirely to the Secretary.8 Therefore, he may have the
power to 'declare his own regulations invalid, or a court may do so,
but Buffalo has not' provided us
with the citation to any persuasive
legal authority showing that we
have any such power. consequently,
we hold that the power to declare
7This delegation of authority is identical
With the Secretary's delegation to the Board
In' Part 211, Department of. the Interior,
Departmental Manual, Chapter 13, Office of
Rearings and Appeals, section .6, Board of
Mine Operations Appeals (cited as 211 DM'
13.6).'

-

211 DM 1.9 provides ".9 Federal Register
Documtenta. The Director is authorized to issue
notices of proposed rule making and general
notlces pertaining to the functions assigned to
the Office of Hearings and Appeals. Issuance
of final rules for codification in the Code of
Federal Regulations Is reserved for Secretarial.
signature."

-

GeneralComplaints

Buffalo makes several general
complaints regarding the penalty
assessments.made by the Judge. The
first of these is that the assessment
structure establishedby the Depart-.
luent unfairly and; unlawfully subjects an operator to higher penalties
simply because he appeals the proposed assessmentsof the Assessment
Officer in exercising his right to a
public hearing.
Buffalo points out that the aggregate of all ten-assessments-involved
here made by the Assessment Officer
was $475, while. as a result of the
public hearing, the Judge's aggregate assessment was $2,900.This, it
is contended, has the effect of deterring an operator fromf seeking formal adjudication by punishing him
for- daring to exercise a legal right.
It is further charged that such result demonstrates vindictiveness, intimidation, and deprivation of due
process and equal protection of the
law.
MESA's response to this coinplaint is: that the machinery established., for the assessment of.
penalties was entirely in accord with
section 109 of the Act; that the informal proposed assessments made.
by the Assessment Officer'were subject to rejection or payment by the
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operator at its option and in no
way affected its right to a public
hearing; that a request by the operator for public hearing was not an
appeal in any sense, but initiated
instead a de novo proceeding before
the Judge; that the Judge under
the Act and the regulations was
neither bound by nor did he consider the informal proposed assessments in arriving at his determination of the appropriate penalties to
be paid; that the Jdge 'gave due
and careful consideration to his determinations'; and that 'the facts of
ieord support the conclusion that
his decision was fair and reasonable.
Although we appreciate the frustrations expressed by Buffalo on'
this point, we find its argument
fallacious, in that it is based on the
false premise that the proceeding
before the Judge was an appeal.
MESA's analysis, that the proceeding before the Judge was de novo
in nature, as distinguished from an
appeal, is entirely correct and dispositive of this complaint. The reguliationsin effect "atthe time of the
hearing so provided., This Board is
bound to apply them and powerless
to change them. We find no evidence
in: the record of vindictiveness
against or intimidation of the operator by the Judge.
Buffalo also complains that the
Judge seems to have placed some
duty on the operator to supply information as to the:effect any penalties imposed may have on the operator's ability to 'continue in business,
s30 CR 100.5f(b), 37 F.R. 11460 (June 8,
1972).
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and, likewise, as to the appropriateness of such penalties to the size of
the operator's business. Buffalo contends that the Act places no such
burden on a mine operator and
neither the Secretary nor an administrative tribunal has the authority
to do so.,

These are factors required to be
considered under section 109 (a) of
the Act in fixing the amount of the
penalty after it has been determined
that a violation occurred. Therefore, as we indicated, in Hall Coal:
Company, 1 IBMA 175, 179, 9 I.D.

668, 672, CCH Employment Safety
and Health Guide par. 15,380
(1972), an operator should be given
the opportunity to present information on the effect a mandatory pen-

alty will have on its ability, to continue in business; but, if it chooses
not to do so, the Judge may,indulge
in a. legal presumption that there
will be no adverse effect,where such
information is peculiarly within the
possession of the operator. This is
an entirely different proposition
from Buffalo's contention that an
unlawful burden, is placed upon the
operator. The operator is in no way'
compelled.to furnish the information, but, if it chooses to assert that
the penalty involved will adversely
affect its ability to continue in business, it should have the opportunity,
and should comeforward to provide
the necessary proof on this criterion.
We reaffirm the existence of the
legal presumption expressed in the
Hall decision, supra. When the
Judge does utilize such presumption, however, he should make a spe-
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cific finding based thereon. The
Judge' erred in this respect in these
proceedings. We believe that the
record here supports such a finding.
The appropriateness of the penalty to' the size. of the business of
the operator charged is another
matter. MESA urges that a similar
legal presumption should 'pertain*
vwithrespect to this ciiterion. We do
not agre'e.The size of the operator's
business (the mine or mines inVolVed) can be'readIly ascertained
by MESA from' reports' which are
or could be required undet section

i1 of 'the Act. Furthernore, a federal mine inspector shouldl have lit-tle trouble preparing 'testimony as
to the size of.the business of the operator of any mine which he inspets.

At least, he should be able

to adduce enoiigh facts to enable the
Judge to determine whether such
business fits into a "small," 'iedilam," or "large" category as coinpared to the size of the business,of
other operators. This should be sufficient for appropriate consideration of this factor required by section 109(a) (1) of the Act.
A third general complaint by
Buffalo is that the Judge erred in
failing to expressly state the reason
or basis for rejection of each of the
proposed findings and conclusions
submitted by Buffalo. It is contendedthat the language employed
in the Order of the Judge's Decision, "that all proposed findings
and conclusions inconsistent with
this Decision . . . are Rejected," is
insufficient compliance: with that

part'of
provides:
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U.S.C. §557(c) 'which

The record shall show the ruling on
each finding, conclusion, or exeeption

presented

I'Wesee'no reason to depart from
the well-established case construction of this provision of the Administrative Procedure 'Act (APA).
The

specific' reqiuirement

of

S

U.S.C. §55%c), that: the record
shall show'the 'ruling on each finding, couclusion, or exception presented, can be satisfied without a
specific separate ruling on each proposed finding, conclusien. or exception; provided the total decision
sufficiently informs a party of the

disposition o0all its proposed findin gs and conclusionsor &xceptions.le
Consequently, we dismiss this geli-

eral complaint insof ar. as it is premised on an erroneous interpretation
of the APA as indicated above.
In the, next part of this discussion, under Complaints as to Specific Alleged Violations, we shall
determine whether the Judge's total
decision sufficiently apprised Buffalo of the disposition of its proposed Findings and Conclusions
regarding specificalleged violations.
We note, however, that Buffalo's
proposed findings and conclusions
-wereconfined to but seven of the ten
,North American Van Lines, Inc. v. United
States, 217 F.Sipp. 837 (D.,-Ind., 1963)
FAiER v. Wichita Television CorP., 277 F.2d
579 (10th Cir. 1960) cert. denied,. 364 V.US.
871; LEE r. hariples Chemieeas, 209 .2d
645 (th Cir. 954) ; D-EB v. tate Center
Warehouse and Cold Storage. Co., 193 .2d
156 (9th Cir. 1951).
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notices of violations involved in
these appeals.",
.
The last general complaint made
by Buffalo dealsvwith the sufficiency
of the Judge's Findings of Fact,
Conclusions of Law, and reasons
theref or, as required by 5 U.S.c.
§ 57 (c). Our disposition of this
complaint will likewise be enconpassed in the following discussion
of the comnplaintspertaining to the
specific notices f violation.
Complaints as to Specifc Alleged;

Violation&
At the outset, we nRotethat the
Judge failed to ma'ke express findihgs Of fact n considering the
amount of the en assessments with
respect to the following criteria:
history of previous violations, size
of the operator's business, and effect
of the penalty on the operator's
ability to continue in business. The
duty then falls upon this Board to
make such findings insofar as the

record upplies thet sportini

evidence.
(1) Inasniuch as the record does

not show any historyo previous
violations, e find that there was no
history of previous,-iolations to be
considered with respect toithe assessments involved in these cases.
(2)' The record discloses that the
No. 5'Mine, involved in IBMA 7318, Docket No. HOPE 72-81-P, em'-

ployed 40 men on the day shift (Tr.

~

Buffalo nia~deno specific propded findings
or conclusions, so far: as we could ascertain
from the record, with respect to the following
three notices': 3 0S 2/261
and. OS 3/18/71
in Docket No. 72-81-P; and 2 OS 3/12/71 in
Docket No. 72-65-P.

,,
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179) and the No. 8 mine involved in
the other cases, employed about 95
men and produced approximately
1,300tons of coal per day (Tr.,613).
It iS also undisputed,, and 'mvvtake
official notice, that Buffalo is a
wholly owned subsidiary of the
Pittston Coal Cop any,. one of the
largest coal producers in the United
States. Therefore, we find that the
size,of the operator 's business with
respect to the mines here involved,
is sufficient to justify the amounts
of the civil penalties assessed..
(3) No specific evidence appear-

ing in the record regarding the
effect of any penalties on the operator's ability to continue in business,
a legal presumption existsthat none
of the peialties here involved will
adversely affect Buffalo's. ability-to
,so continue., Therefore, based upon

that presumption, we find that none
of the penalties here involved will
adversely affect Buffaio's, ,abl
to continue ini,'business.
lfe
W now turn to the review and
disposition

of- the, specific assess-

ments and-findiigs made for each
of the ten alleged violations with
respect to the fact of the violation,
and the three remaiingstatutory

criteria.

,

a

stauor

IBMA 73-18, Docket No. HOPE
SD '

'7!-81-P.

Q

Notice 3 OS, February

'
26, 1971,

charged Buffalo 'with the violation
of 30 CR 75.517, in that a "bare
power wire was not insulated for a
distance of about 700 feet along the
No. 2 stip coal conveyor belt." The

safety standard contained in the
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subject regulation is identical withi it appears that the Judge ignored
section 305(1) of the Act which this testimony (Decision 3, hereinafter, Dec. 3) and though not exprovides:
pressly finding bad faith,'impliedly
Power, wires and ables, except trolley
so found by finding "that respond-.
wires,. trolley,. feeder wires, and bare
signal wires, shall be. insulated, ade- ent could have, insulated the wire
quately and fully protected.
within the time [originally] fixed."
The Judge's finding that this al- Our review indicates that the preleged violation occurred is sup-: ponderance of the evidence clearly
ported by the evidence (Tr. 25). shows 4a the operator. did exercise.
However,. Buffalo's. complaint is, good faith in achieving rapid comwell taken as to the sufficiencyof the pliaclle, and we so find. Therefore,
Judge's findings with regard to the we conclude that the assessment of
statutory criteria to be: considered $500 for this violation should be
in fixing the amount of the penalty. mitigated to $400.
Notice No. OS,2/26/71, charges
No specific findings were made. as
Buffalo
with' a violation' of 30 CFFR
to negligence, gravity and the good75.1003
in that' "Trolley wires at.
faith of the operator to achieve
two
track
switches near the tipple
rapid compliance after notice of the
headhouse
were not guarded." The
violation.
Judge
found
that: the violation ocThe evidence adduced shows that
curred;
that
there was. good faith
the energized bare wire could have
compliance
after
notice; and that
caused a mine fire by coming into
the
violation
was
serious, but he
contact with combustible material
didn't
know
'how
serious.
He im(Tr. 26, 42, 43) and could have
plied,
but
didn't
expressly
find,
that
caused an electrocution (Tr. 39) ;
the
operator
was
negligent.
The
and that the exposure could have
been prevented by installing insu- penalty assessed was $100.
lated power wire in the first place
We find that Buffalo's contention
or by insulating the bare wire at the that the notice failed to allege a viotime of installation (Tr. 26). 'In lation of a mandatory safety standview of this evidence, we find -that ard and that the evidence adduced
the violation was grave and that failed to established a violation, is
the operator did not exercise due without merit.12 However, we also
care in the course of installing the find that the total evidence in the
wire and was, therefore, negligent. record establishes that Buffalo was
The testimony of the govern- not negligent and that the gravity
ment's witness, 'the mine inspector,
12See asterne Associated Coal Corporation,
was that the operator' showed good 1 IMA 233 at 235, 79 I.D. 723, 726, CCH
faith in achieving rapid compliance Employment Safety and Health Guide par.
15,388 (1972). In that case the Board held
after notice of violation and within as a general proposition that "where an alleged
the time fixed for abatement as ex- violation is sufficiently described to permit
abatement, adequate notice of the condition is
tended (Tr. 26 and 27). However, established."
.
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57-61.) Therefore, we conclude that

equipment, at that time, was not
available for the industry as a

this assessment should be reduced

whole

of the violation was minimal. (Tr.

-

some were able to get some

of it along gradually; and (3) tat
Notice Nos. 5 OS, 2/26/71 6 OS, he had personal knowledge that this
2/26/71, and 2 OS, 3/1/71, respec- material was hard to get hold of at
tively charged Buffalo with the fol- that particular time. (Tr. 70, 71,
72.) The inspector also testified that
lowing violations:
the outlet valves and firehose for
SO CFR 75.1100-2(b) and (c). Firethe belt conveyor were not available
fighting equipment was inadequate because water cars or waterlines with ap- for purchase at the time of the inspection (Tr. 90). The unavailabilpropriate outlet valves 'and fittings and
500 feet of firehose with proper fittings ity of this equipment was further
at strategic locations were not installed
corroborated by the testimony of
along the conveyor.belt.
Mario Varrassi, Safety Director for
30 CUFR75.1101. Deluge-type sprays or
Buffalo. (Tr. 208.) The inspector
foam generators, automatically actuated
by a rise in temperature, or other no less similarly testified that the required
effective means to control fires, were not
equipment was. not available with
installed at the main and secondary belt
respect to Notice Nos. 6 OS,
conveyor drives.
2/26/71, (Tr. 99) and 2 OS, 3/1/71
30 GFR 75.1714. Self-rescue devices ade(Tr. 108). On the face of the latter
quate to protect the miners for one hour
Notice of Violation. (Exhibit,
or longer were not provided for ten underP-14), the inspector wrote the folground miners.
notation: "A Directive was
lowing
conThere is no dispute that the
11, 1970, at which time
May
issued
the
in
described
dition or practices
needed to comply was
material
the
of
time
the
at
existed
above 'notices
the inspection; however, Buffalo not available."
Despite the foregoing evidence,
contends that no violations properly
Judge stated with respect to 5
the
should have been charged and no
2/26/71, at page 7 of his deciOS,
rethe
assessments made because
(Dec. 7), "I think the evidence
sion
quired equipment to abate was unthat Respondent either did
indicates
available for purchase.
its equipment orders early
place
not
Our review of the evidence on
this point indicates that Oscar Stilt- enough or did not diligently pursue
ner, the mine inspector who issued the fulfillment of such orders." He
the above notices, testified with re- found with respect to 6 OS, 2/26/71,
deluge-type
"appropriate
spect to Notice No. 5 OS, 2/26/71, that
generators
foam
or
sprays
water
that: (1') in his opinion the operator could have done nothing about were not present as required; * *
the condition constituting the viola- that Respondent could have taken
tion because "the material wasn't corrective action before the notice
available"; (2) this firefighting of violation was issued"; (Dec. 9)
from $100 to $50.
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With respect to 2i OS,
3/1/71, the Judge concluded that
the Respondent (Buffalo) "has not
met its burden of proving that it
could not have had available to it
at the time of the inspection the
equipment and material required to
avoid' the violation." (Dec6 16.)
We must disagree with the Judge
in his finding in light of this evidence. The total evidencein our view
clearly supports a conclusion that
the, operator reasonably could not
* *- *13

be expected to do a useless and fu-

643

exists therein which have not yet resuited in an imminent danger, (B) that
such conditions cannot be effectively
abated through the use of existing technology, and (C) that reasonable assurance cannot be provided that the continuance of, mining; operations under
such conditions will not result in an in
mninent danger, he shall determine-the
area throughout which such conditions
exist, and thereupon issue a notice to the
operator of the mine or his agent of such
conditions, .and shall file a copy thereof,
incorporating his findings therein, with
the Secretary and with the representative of the miners of such niine., Upon
receipt of such copy, the Secretary shall
cause such further investigation to be
made as he deems appropriate, including
an opportunity for the operator or a
representative of the miners to' present
information relating to such notice.
(2) Upon the conclusion of such in-

tile, thing-that' is, place orders
for equipment mowing it was not
available. All of the evidence in this
record, mostly supplied by the Government's own witness, clearly leads
to a finding- of fact that the equip- vestigation and. an opportunity for a
ment. required for compliance with public hearing upon request by any interparty, 'the Secretary shall make
the safety standards cited in the ested
findings of fact,' and shall by decision
three foregoing notices simply was incorporating such findings, therein,
not available, for purchase by the either cancel the notice issued under this
operator. We find, therefore, that subsection or issue an order' requiring
the equipment -neededto abate these the operator of such mine to cause all,
in the area affected, except those
three violations was not available persons
persons referred to in subsection (d) of
for purchase b the operator at the this section, to be withdrawn from, and
time the notices were issued.
be prohibited from entering, such area
Having made this finding, we until the Secretary, after a public hearmust determine whether penalty as- ing affording all interested persons an
sessments made 'for the subject no- opportuntiy to present their 'views, determines that such conditions have been
tices should be permitted to stand. abated. Any hearing under this paraSection' 104(h) (1) of the' Act, graph shall be of record and shall be,
*t:
pertaining to unabatable" condi- subject to section 554 of Title5
tions, provides as follows:
We construe the phrase, "cannot
-(1)
If, upon any- inspection of a coal be effectively abated through the
mine, an authorized representative of use'of existing technoogy," to enthe Secretary finds (A) that conditions
compass circumstances where, at the
time of the-inspection, the operator
13The Judge made this finding even though
he recognized, on the same page of his Decision, that the operator's purchase manager
had called a few companies and determined
that the equipment was not available (Dec. 9).
523-617-73
4

cannot

'have available

the equip-

ment, materials, certified, or qualified, personnel, or scientific ex-per-
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nology" and reasonably believes
that continued mining operations
will not ripen into an imminent
danger situation, the issuance of
either a section 104(b) or a section
104(h) notice would be inappropriate.
If the inspector should issue a
-section 104(b) notice of violation
under the mistaken belief that
equipment is available, and it later
proves not to have been, then MESA
or the Judge should vacate the
notice. Of course, in all cases, irrea "violation" occurred.
Reading sections 104(b), 104(h), spective of the unavailability of
and 109 together and giving effect equipment, material, or. technical
to the language of all three, we con- personnel, if the inspector believes
clude that Congress did not intend that the condition or practice conthat a section 104(b) notice be is- stitutes an existing imminent dansued or a civil penalty assessed ger, he must issue a section 104 (a)
where compliance with a mandatory order of withdrawal 14 to. protect
.health or safety standard is imposl This construction of the statute finds supsible due to unavailability of equip- port in the opinion of the United States DisCourt for the Western District of Virginia
ment, materials, or qualified tech- trict
at Abingdon, rendered in the course of issuing
nicians. Where an inspector observes a temporary restraining order in the case of
et al v. Hickel, et ad, Civil Action No.
a condition constituting a health or Rattiff,
70-C-50-A, where Judge H. E. Widener, Jr.
safety hazard and is aware that the said:
"When imminent danger is not involved, the
"existing technology" required for defendants
are restrained from enforcing Title
abatement is unavailable, we think III of said Public Law 91-173 in any manner,
than in accordance with Section 104
the better course would be to issue other
(h) (1) of sid Public Law, when defendants
a section 104(h) notice if the in- charge violations which may be corrected by
tise required to comply with a mandatory health or safety standard.
We believe it significant that nowhere in section 104 (h) is the term
"violation" used, but instead, the
term, "conditions," is employed. It
is likewise significant that in section 104(b) of the Act Congress
used the term "violation" rather
than "conditions" and, that section109 of the Act requires the mandatory assessment of a civil penalty
oily where the Secretary finds that

Spector reasonably believes that con-

tinued mining operations will ripen
into an imminent danger situation.
The ultimate consequence of an
investigation triggered by a 104 (h)
notice would be the cancellation of
the notice or the issuance of a withdrawal order. No penalty assessment would be involved. If, on the
other hand, the inspector is aware
of impossibility of abatement due
to unavailability of "existing tech-

the use of equipment which is not available
for purchase, the court being of opinion that
equipment which is not available for purchase
cannot effectively be used to abate a condition
through the use of existing technology. The
defendants are further restrained from enforcing Title III of said Public Law in any
manner other than in accordance with Section 104(h) (1) of said Public Law, when
defendants charge violations which may not be
corrected because of the unavailability of certified, registered or qualified personnel or required materials. However, this subparagraph
of this order shall in no way prevent the
defendants from seeking any remedy provided
under said Public Law by way of fine, penalty,
or other tools, Including closure of mines, in
the event, in the opinion of the defendants,
the condition complained of is causing or
resulting in Imminent danger."
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the health and safety of thelminers
exposed to such danger.
Applying the foregoing statutory
construction to the facts here, we
hold that the three notices above
discussed should have been vacated
and the penalties assessed thereon
set aside. At the time of the issuance
of the notices, the inspector knew
that the equipment and materials
required for abatement were unavailable to the operator. He found
no imminent danger present, and
it is fair to infer he was reasonably
satisfied that no imminent danger
was likely to develop. This inference is based upon the answer of the
inspector in response to the Judge's
question as to whether there were
any means to control fires at the
time of the inspection. He replied,
"Yes, sir, rock dust was available
and fire extinguishers were available." (Tr. 98.) Therefore, the inspector should have issued no notice
at all. Neither a 104(b) notice nor
a 104(h) notice was appropriate.
He might simply have informed the
operator, however, that compliance
would be expected after the equipment became available, and, that
failure to do so could result in the
issuance of a 104(b) notice.
With respect to the question of
burden of proof which was raised
in connection with the alleged violations, we are in. accord with Buffalo's position on that point as expressed in its brief at pp. 14 and
15, as follows:
Essentially thef state of the evidence
here is that the Government's own witness has absolved Buffalo of liability for

I

:
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these civil penalties * * * While the
burden of proving unavailability of equipment or materials may be on the operator so long as there is an inference of

availability, when-as

here-the

only

evidence of record rebuts that inference,
there is nothing to be proven or disproven [by the operator].

Notice No. 3 OS, 3/8/i, was
based on a violation of 30 CFR 751403-1 (b) and 30 CFR

1403-9.15

It specified the following:4
Shelter holes were not provided along

the truck haulage roads at intervals of
not more than 105 feet as required in a
notice to provide Safeguards (No. 3)
issued February 26, 1971.

The objection made by Buffalo
to this notice of violation and assessment of $100 is the failure of the
Judge to make findings of fact. The
determination that the violation occurred is not disputed; however,
the Judge did not make specific
findings on gravity, negligence, and
good faith.
The only evidence on-this violation was the testimony, of the in-spector. He testified that the violation was not serious (Tr. 130, 135),
that it could have been prevented by
the operator prior to notice (Tr.
131), and that the operator made a
15These two regulations arise from section
314(b) of the Act, 30 U.S.C. 874(b), which
provides: "Other safeguards'adequate, in the
judgment of an authorized representative of
the Secretary, to minimize hazards with respect to transportation of men and materials
shall be provided." 30 CFR 75-1403-1(b) requires an inspector to give an operator written
notice to provide a safeguard where needed
for safe man trips and transportation of men
and to issue a notice of violation if the operator fails to provide the safeguard within the
time fixed. 30 CFR 75-1403-9 specifies the
criteria for shelter holes for guidance to the
inspectors in issuing notices to provide safeguards.

646

DECISIONS

OF -THE

DEPARTMENT
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compliance, after receiving the notice of violation (Tr. 131). We find
from the foregoing evidence that the
gravity of this violation was miniMal, that, the operator. was negligent but that it demonstrated good'
faith' in achieving rapid compliance after receiving the notice of
violation. We find no reason, however, to change the assessment of
$100 made by the Judge for this
violation.
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were out of the mine. (Tr. 574, 575,
577-581.)

Commenting on this explanation,
the Judge in his decision at p. 3
(Dec. 3) stated:
I think the explanation makes sense;
and it is to be noted that although the
inspector fixed a 10-day period for abatement, Respondent corrected the condition
within one day. This is a situation where
the evidenee appears to justify the temporary violation. But, as I read the Act,
mitigating circumstances can be reflected
only in the amount of the penalty to be
assessed.'

Appeal No. IBMA, 73-22,Docket
Buffalo argues that the Judge's
No. HOPE 72-65-P
words, "the evidence ppears to
justify the temporary violation,"
amounted to a finding that the facts
were more than mitigating and absolved Buffalo of all liability for a
penalty assessment.
section." 16
We disagree. It seems to us that
It is not disputed that the rectifier was located in the return air- although the Judge failed to ex:way. However, the mine superin- pressly find the operator not neglitendent explained that the mine had gent under the circumstances here,
been ventilated with one fan and his comments as a whole indicate
during the night of March 11, 1971, simply a belief that the operator was
,a second fan was installed to pro- not negligent.
The inspector testified that the
'vide more air. This caused the rec-tifier to be in return air for the day violation was serious because of the
of March 12. The operator moved possibility of methane being present
the rectifier into intake air on in the return airway. (Tr. 509.) But
March 13, a Saturday. The superin- this was offset by his further testitendent pointed out that a fan had mony: that no methane was present
been constructed for some time but during' the inspection and to his
when it was ready it could not be knowledge none had ever been found
put in the circuit until the miners in that mine (Tr. 517) ; that no coal
float dust was in the return airway;'
30 CFR 75.507 restates the statutory safety
and that he did not see any other
standard set forth in section 305 (d) of the Act
hazard (Tr. 518).
(30 U.S.C. §865(d)) which provides: "All
power-connection points, except where permisThe Judge made findings that the
sible power connection units are used, out by
violation charged in fact occurred
the last open crosscut shall be in intake air."
Notice No. 2 OS, 3/1'271, charges
a violation of 30 CFR 75.507in that
"the direct-current rectifier was located in the return airway in No. 2

'
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and that the.operator exercised diligence in abating the condition-noting that the correction was made
within one day after receipt of the
notice of violation. He made no express ultimate findings as to negligence, gravity, or good faith

ant qualities and good bonding to
the outer jacket?. The Act and the
regulations also provide that. one
temporary- splice may be made in
any trailing cable; that such trail-:
ing cable may only be used for the
next 24-hour period; and that temcompliance.
porary splices in trailing cables.
Therefore, the Board finds from shall be made in a workmanlike
the evidence adduced that the opera- manner and shall be mechanically
5,
tor was not negligent, that the vio- strong and well-inisulated.-'
lation was not grave, and that the
The inspector explained in his:
operator demonstrated good faith testimony (Tr. 529-530, 534) that
in achieving rapid comiplianceafter the main difference between a pernotice. We conclude that these miti- manent splice and a temporary
gating findings justify a reduction splice is that a permanent splice inof the assessment from $50 to $10. volves the application of heat orNotice No. 4 OS, 3,/16/71, charged vulcanization and is made with
Buffalo with the following violation flame-resistant material that seals
of 30 CFR 75.604:
itself, while a temporary splice is
made without using heat or any
A permanent splice in the trailing cable
on No. 2 shuttle car in No. 1 section was
such flame-resistant material. HeP
not effectively sealed and insulated to testified also that the splice in-0
exclude moisture; and flame resistant
volved in this notice . was a per-,
materials were not used.
manent splice because it had been
The principal issue here is whether vulcanized with- a flame-resistant
the Judge erred by rejecting the material, but was defective. (Tr.
following finding proposed by 520, 527.) He further testified: "It
Buffalo:
wasn't made as a temporary splice.
The evidence fails to establish the vioIt was made as a permanent splice."
lation charged, that a permanent splice in
the trailing cable of a shuttle car was
not properly made because the evidence
showed that the splice in question met
all the requirements of an unprohibited.
temporary splice.

We hold that he did not.
The Act and the regulations provide among other things that a pernmanent splice, when made, shall be
effectively insulated and sealed so

as to exclude moisture,. and vulcanized or otherwise treated with, suitable materials to provide flame-resist-

(Tr. 531.)

We concur with the Judge that 4a
temporary splice is not a so-called
lesser-included condition of a permanent splice," (Dec. 4) and with
his finding that the splice in question was a faulty permanent splice.
(Dec. 5.)
The inspector testified in substance that the violation was seriouLs
loSes section 806(e) of the Act (30 U.S.C.
i 866(e)) and 80CFR 70-604.

Sec scctionl5306(d) of the Act (80 U.S.c.
§ 866(d)) and 30 CPR 75.603..
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becausethe faulty splice could cause
a fire or A,n electrical shock, and that

the condition constituting the violation could have been prevented by
doing a proper repair job on the
splice in the first place, anl, by
simply examining the cable, the
condition could have been discov-

ered prior to the inspection. (Tr.
523-525.) The inspector opined
(Tr. 527) that the operator made a
good faith effort to achieve rapid
compliance- after he received the
Notice of Violation. He said, "it was
corrected immediately."
TheJudge again made no express
findings on negligence and gravity,
and, at p. 4 of his Decision, made
the additional startling statement:
"In those circumstances" (referring
to the evidence, on gravity and
negligence) "the opinion of the inspector that Respondent made a
good faith effort to achieve compliance once the notice issued, is
rather meaningless.",
Not only did the Judge err by
failing to make the necessary findings on negligence and gravity, but
erred if, by the above-quoted statement, he intended to ignore consideration of the separate, good-faith
factor as required by section 109 of
the Act. Therefore, the Board finds:
from the evidence that the operator
was negligent in 'attempting to make
the permanent splice; the violation
was grave; and the operator demonstrated good faith in achieving
rapid compliance after notice of the
violation. Since the Judge apparently failed to consider the good
faith criterion in fixing the assess-

[80 I.D.

ment at $200, we conclude that
mitigation of the assessment to
$150 would be appropriate for this
violation.
18/71, cites
Notice No. 1 O,
Buffalo for the following violation:
30CER 75.1100-2. The waterlines along
the belt conveyors were not equipped with
firehose outlets with valves at 300-foot
intervals, and 500 feet of firehose with
fittings suitable for connection with each
belt conveyor waterline system were not
stored at strategic locations along the
'belt conveyors, and firehose was not
available on the working sections.

There is no issue here, whether
the equipment in question was supplied; it was not. The sole issue is

whether Buffalo was properly subjected to penalty assessments for
failing to have equipment which the
*Government's own evidence unequivocally established could not be
obtained.
At the hearing, nder direct examination of counsel for MESA,
the inspector testified (Tr. 557) as
follows:
Q. Do you have an opinion as to
whether or not the operator could have
prevented this situation from occurring
in the mine?
A. At this particular time, the operator
couldn't comply with this section.
EXAMINER SWEENEY: Why do you
say, "at this particular time"? This is
1971.

THE WITNESS: The material was not
available.
EXAMINER SWEENEY: Fire hose
was not available?
THE WITNESS: Yes, sir, fire hose.
EXAMINER SWEENEY: Couplings?
THE WITNESS: Yes, sir, because all
of the companies had it on order, and
they just got it in pieces.
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EXAMINER SWEENEY: What was
-the alternate method that they were
using?
THE WITNESS: You mean, instead?,
EXAMINER SWEENEY: Yes.
THE WITNESS: They were using fire
extinguishers and rock dust. Actually, before the effective date of these regulations, that was acceptable..

The inspector further testified
(Tr. 560-561) as follows:
BY MR. PIERCE:
Q. Mr. Stiltner, I believe you stated
earlier that Mr. Morgan * **-had told
you that its fire-fighting equipment was
difficult to obtain. Now, other than Mr.
Morgan's statement that it was difficult
to obtain, and in light of,your testimony
now that you felt that the operator made
a good faith effort to achieve rapid compliance, since it was hard to obtainA. Yes, sir.

Q. -did you have any personal knowledge, other than Mr. Morgan's statement,
that this material was difficult to obtain

at this time-'
A. Yes, sir.

Q. What would that be?
A. All, the mines I visited or inspected
were having the same difficulties in getting this fire fighting equipment.

Despite the foregoing evidence,
which was the soleevidence adduced
in the record pertaining to the unavailability of the equipment, the
Judge on page 8 of his decision,
stated, among other things, as
follows:
The condition cited in the notice here
is a serious one. The burden of proving

unavailability lies with the Respondent.
I find e * * that there is no apparent
reason why Respondent could not have
taken corrective action before the notice
of violation issued;

I concludethat the Respondent had the
duty to provide adequate fire fighting
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equipmentin its S-B mine; that Respondent has 'not met its burden of proving
that it could not have had available to
it at.the time of the inspection the equipment and material required to avoid the

violation;

The above statements by the
Judge are entirely without factual
support from the evidence in the
record and resulted, as we view it,
in an erroneous assessment of $250.
This particular violation involves
the same issue and nearly and identical evidentiary situation as in Notices OS, 2/26/71; 6'0, 2/26/71,
and 2 OS, 3/1/71, discussed above,
iand,therefore, deserves the same

treatment. The Judge implies by
his disposition of this notice that
'unless the operator proves unavailability of equipment, the defense
of unavailability is not available.
This is error as a matter of law. The
matter of putting the burden of
proving unavailability of equipment upon the operator applies only
when there is an inference of availability established by the Government's evidence.'It is not important
which party proves a given fact material to resolving a factual issue.
Regardless of which party supplies
the proof in the record, once a fact
is established, either party is entitled to rely upon it. Therefore, the
Board finds that the equipment and
materials needed to abate this violation were not available for purchase
by the operator at the time the notice was issued, and we conclude
that this notice of violation should
be vacated and the penalty assessed
thereon set aside.
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No. IBMA 73-23, Docket

No. HOPE 72-160-P
Notice No. 2 EGR, 6/10/71,
charges Buffalo with a violation of
section 75.703 "of the Act" in that:
The frames of the direct current machines on the No. 2 section were not provided with proper ground in that the
ground' wires were not connected. (Exh.
P-1.)195

This notice gave the operator one
hour to abate the condition described. On the same date, the inSpectorissued a notice that the operator had abated the condition within
the time fixed. (Exh. P-2.) Although the notice of violation makes
reference to section 75.703 "of the
Act," it is obvious that the inspector
meant to refer to the "Code of Federal Regulations" and the operator
did not object to this clerical error.
The operator does contend, however,
that MESA failed. to sustain its
burden of proof here because its
proof did not negate the other possible permissible grounding methods enumerated in sections 75.703-1

through 75.703-4 of 30 CFR.
We quite agree with the Judge
that the record shows no dispute of
the facts regarding the condition or
practice observed by the inspector
and cited in the subject notice of
violation. (Tr. 614-617 and 635.)
'530 CFR 75.703, the basis for this cited
violation is identical with section 307(b) of
the Act (30 U.S.C. § 867(b)) which provides:
"The frames of all offtrack direct-current machines and the enclosures .of related detached
components shall be effectively grounded, or
otherwise maintained at no less safe voltages,
by methods approved by:an authorized repre7.
sentative of the Secretary."

INTERIOR

[80 I.D,:

We also affirm his ruling that
AESA

does not have to offer evi-

dence eliminating every type of effective grounding in order to prove
that in the instant case the unconnected wires created a lack of effective frame grounding. (Dec. 3.)
The Judge assessed a penalty of
$200 for this evaluation amounting
to $50 for each of the four machines
involved. He found the violation to
be serious and that the operator
demonstrated good faith in achieving rapid compliance after notice.
We find that the operator was negligent based on the unrefuted testimony of the inspector that all that
had to be done to avoid the violation
was to look at the wires and see that
they were properly connected before
energizing the machines. (Tr. 618.)
We hold that 'the Judge correctly
determined that a violation occurred
and that his assessment of $200 is
reasonable, 'and that his conclusions

are supported by the evidence.20
ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
20Before concluding this decision, we note
that the three cases consolidated for this decision were three of at least eight separate civil
penalty proceedings assigned eight separate
docket numbers. All eight were incorporated
Into the same transcript of nearly 750 pages.
Yet, in only one of his written decisions did
the Judge make transcript citations to the
evidence discussed. It would be helpful to
the Board in expediting review of Initial decisions if the Administrative Law Judges would
be careful to make appropriate citations to the
transcript when referring to the evidence upon
which their decisions are based.

630]

BUFFALO MINING COMPANY
September 20, 1973

CFR 4.1(4)), IT IS HEREBY
ORDERED that:
1. The rulings of the Administrative Law Judge denying motions of
Buffalo to suppress the evidence,obtained from mine inspections made
without search warrants or the express consent of the operator, ARE

AFFIRMED;
2. With respect to Appeal No.
IBMA 73-18 (Docket No. HOPE

72-81-P):
(a) The assessment of $500 resulting from Notice of Violation
No. 3 OS, 2/26/71, IS MODIFIED
to $400;
(b) The amount of $100, resulting from Notice of Violation No. 4
OS, 2/26/71, IS MODIFIED- to
$50;

(c) The assessments resulting
from Notices of Violation numbered
5 OS, 2/26/71, 6 OS, 2/26/71, and

2 OS, 3/1/71, ARE SET ASIDE
and such notices ARE VACATED;
and
(d) The assessment of $100 resulting from Notice of Violation
No. 3 OS, 3/18/71, IS AF-

FIRMED;
3. With respect to Appeal No.

651

IBMA 73-22, Docket No. HOPE

72-65-P:
(a) The assessment of $50 resulting from Notice of Violation No. 2
OS, 3/12/71, IS MODIFIED to
$10;

(b) The assessment of $200, resuiting from Notice of Violation
No. 4 OS, 3/16/71, IS MODIFIED
to $150; and
(c) The assessment, resulting
from Notice of Violation No. 1 OS,
3/18/71, IS SET ASIDE and such

notice IS VACATED;
4. With respect to Appeal No.
IBMA 73-23, Docket No. HOPE
72-150-P:
The assessment of $200,resulting
from Notice of Violation No. 2

EGR, 6/10/71, IS AFFIRMED;
and that
5. Buffalo Mining Company pay
the penalties finally hereby assessed
in the total amount of $910 on or
before thirty (30) days from the
date of this decision.
DAVIDDOANE, Member.
I CONCUR.
C. E. ROGERS,JR., Caibcrman.

UNITED MINE WORKERS- OF AMERICA,
:653
LOCAL UNION 1520, DISTRICT 2, V. RUSHTON MINING COMPANY
I February 8, 1973
-

UNITED

MINE

AMERICA,
DISTRICT

WORKERS

LOCAL UNION
2

i

OF
1520,

MEMORANDUM OPINION
AND ORDER

The Board has before it the appeal by Rushton in the above-entitled proceeding, together with a
RUSHTON MINING COMPANY*
petition by the Bureau of Mines for
2 IBMA 39
leave to participate as amicus curiae,
Decided February 8,1973 and a motion by the United Mine
Appeal pursuant to the Federal Coal Workers of America (hereinafter
UNIWA) for extension of time to
Mine Health and Safety Act of 1969'
by Rushton Mining Company (here- file appellee's brief originally due
I-I

V.

;

..

inafter Rushton) 'from a decision of
Richard C. Steffey, Administrative
Law Judge, Docket No. PITT 73-224,
ordering it to pay eight miners: for
the four hours of the second shift
during which they were idled after
issuance of a withdrawal order. The
decision, issued on December 19, 1972,
was appealed on January 4, 1973.

Remanded for hearing.
Federal Coal MineHealth and Safety
Act of 1969: Hearings: Waiver
Where there are disputed issues of material fact, an Administrative Law Judge,
may not grant summary decision unless
there is an express waiver of hearing. 43
CFR 4.588.

APPEARANCES: Benjamin Novak,
Esquire, Richard M. Sharp, Esquire,
for appellant, Rushton Mining Company; Charles L. Widman, Esquire,
for appellee, United Mine Workers of
America, Local Union 1520, District 2.

on February 1, 1973.

The Board has, reviewed the record of this proceeding in light of the
procedural question raised on appeal. Rushton contends that it was
denied a hearing by the arbitrary
action of the Judge in issuing a decision based solely upon the petition
and the answer of Rushton..
Rushton alleges a denial of due
process where no waiver of hearing
is filed, no motion for summary de-

cision is filed,by either party, and
the Judge renders a decision on the
pleadings without notice, hearing or
opportunity to present evidence and
argument. Rushton relies upon the
provisions of section 4.588-Waiver

of Evidentiary Presentation-of
the Rules and Regulations 2 and section 556(d) of the Administrative
Procedure Act.3 We find also applicable section 554(c) (1) of the
Administrative Procedure Act.4
It is elementary administrative
law that a denial of the opportu-

INTERIOR BOARD OF MINE
nity for hearing in adjudicatory
OPERATIONS APPEALS
*Not in Chronological Order.
'FPL.91-173, 83 Stat. 742-804, 30
§§ 801-960 (1970).

2

.S.C.

43 CFR 4.588.

a 5 U.S.C. § 556(d).
45 U.S.C. § 554(c)(I).

80 I.D. No. 10
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'proceedings is a denial of due process. Although a hearing need not always encompass oral presentation,
certain elements are mandatory.
Among these is the right to present
evidence and argument. The record
before us indicates that Rushton
was not afforded such opportunity.
It here appears to the contrary that
the Judge rendered a decision based
solely upon the allegations of the
petition of UMWA and the answer
of Rushton. The Judge found that
"Neither party has given any indi-cation that a hearing is desired."'
We find this statement to be contrary to the intent of the law and
regulations. Section 4.588(b) of the
rules specifically provides as follows:
Parties entitled to an evidentiary hearing may waive such right in writing, but

unless all entitled parties file timely waivers, a hearing will be conducted. Such
waivers must be unequivocal and request
the Examiner
[Administrative
Law
Judge] to decide the matter at issue on

the pleadings and written record of the
case including any stipulation the parties
might enter.

OF TE

INTERIOR

[80 .D.

or desired. We hold, therefore, that
the proceeding must be remanded
for hearing.s
Since the proceeding must be reimanded for hearing, no consideration is herein given to the substantive argument of Rushton on
appeal. Furthermore, in view of our
determination on the procedural issue, we see no need to delay a re-

mand; and, therefore, deny the request of IJMWA for an extension of
time to file its brief to this Board.
For the same reason, the request of
the Bureau of Mines to appear as
amicus curiae is also denied. The
Bureau will*have full opportunity
before the Judge to avail itself of
the provisions of section 4.513of the
rules, and to present its views at
such hearing.
ORDER

WHEREFORE, in light of the
foregoing and pursuant to the authority delegated to the Board by
the Secretary of the Interior (43

CFR 4.1(4)), IT IS HEREBY
ORDERED:

In our review we are unable to
1. That the decision of the Adfind any waiver of hearing by either ministrative
Law Judge
IS
party.-1Te decision that no hearing VACATED and the case IS REwould be held appears to be solely MANDED for hearing in accordand arbitrarily that of the Judge ance with this opinion;
who based his ruling on the belief
2. That the motion of the Bureau
that neither party had specifically "of Mines to participate as anicus
indicated that a hearing was desired. curiae before the Board in this case
- In light of the specific provisions IS DENIED; and
of section 4.588 we must conclude
3. That the motion of counsel for
that since neither party waived the United Mine Workers of Amerhearing, it was error, and a denial ica for an extension of time in which
of due process, for the Judge to con- to file a brief IS DENIED.
clude that no hearing was required
C. E. RoGERs,J., Chazrman.
Decision of Administrative Law Judge at 2
DAvIDDOANE, Member.
(December 19, 1972).
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WORKERS

AMERICA, LOCAL UNION
DISTRICT 2
RUSHTON MINING

OF AMERICA,

DISTRICT 2 V. RUSHTON MINING COMPANY

COMPANY*

Decided March i,1973

Application by Rushton Mining
Company (hereinafter Rushton) for
reconsideration of the Board's Memorandum Opinion and Order issued
February 8,: 1973, pursuant to the

The Board has before it an application filed February 20, 1973, by
Rushtou for reconsideration of its
Order of February 8, 1973,remanding the proceeding for hearing and
an opposition thereto filed February 23, 1973,by United Mine Work(hereinafter
ers of . America

UIWA).
In support of its application
Rushton alleges: (1) that its right

to an impartial hearing would be
jeopardized if the case is remanded
Act of 19691 which remanded the to the same Administrative Law
above-entitled matter for a hearing.
Judge, and (2) that it is prejudiced
Rushton's initial appeal had been by the Board's action denying the
taken from a decision of Richard C. request of UMWA for extension of
Steffey, Administrative Law Judge, time to file its brief on appeal.
Docket No. PITT 73-224.
MTI-WAin opposition maintains
nothing in the record indicates
that
Denied.
that the Administrative Law Judge
Federal Coal Mine Health and Safety is in ay way prejudiced and that
Act of 1969: Reconsideration
there is no justification or basis for
the Board to require UMWA tosubAfter remanding a case because there
was no waiver of hearing, the Board will
mit a brief.
not grant reconsideration to decide if the
The Board's remand order was
Administrative Law Judge should be disbased upon a procedural lack of due
qualified.
process and right to hearing and did
Novak,
Benjamin
APPEARANCES,
not go tothe subtantive merits of
Esquire, Richard M. Sharp, Esquire, the appeal. Therefore, we do not
on behalf of Rushton Mining Com- find that Rushton is in any way prepany; and Charles L. Widman, Es- judiced by reason of the fact that
quire, on behalf of United Mine the Board denied TTMWAan extenWorkers of America, Local Union
sion of time to file its brief. The ar1520, District 2 .
gument of Rushton in this regard
note that
INTERIOR BOARD OF MINE is not. persuasive. We question
of
Ruslton itself raised the
OPERATIONS,APPEALS
due process in its appeal and reMEM
1Ed ORA ND UM OPINION
quested "the right to be heard before
AND ORDER
-decision is rendered." Since the
*Not in Chronological Order.
Board has merely remanded this
91-173, 83 Stat. 742-804, 30 u.S.C.
1L?.S
proceeding for hearing we fail to
(1970).
§§801-960
Federal Coal Mine Health and Safety
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comprehend Rushton's allegation: of
.prejudice. on the part of the Judge.
In any event, the question of disqualification, of a hearing officer is

not properly'before this Board.2

Company;

William

H.

[80 ID,
O'Riordan,

Trial Attorney for appellee, Mining
Enforcement and Safety Administration (MESA), formerly U.S. Bureau
of Mines.

INTERIOR BOARD OF MINE
OPERATIONS APPEALS,
WHEREFORE, in light of the
DECISION
foregoing and'pursuant to the authority delegated to the Board by
On this appeal, appellant conORDER

the Secretary of the Interior

(43

CFR 4.1(4)), IT IS 'HEREBY
ORDERED:
That the application for reconsid-ration IS DENIE D.
C. E. ROGERS,JR., Chairman.

ferMber.
DAVID
DOANE,
PITTSBURGH
2 IBMA 277

COAL COMPANY

:

Decided October 5,1973
Appeal by Pittsburgh Coal Company
from a decision dated June 29, 1973,

in Docket No. PITT 72-161, by Administrative law Judge George H.
Painter, whereby he granted the
Bureau of Mines (ESA) motion to
dismiss an. application for order of
withdrawal

No. 1 GPM.

Affirmed.

Federal Coal Mine Health and Safety
Act of 1969: Closure Orders: Imminent Danger
Presence of 1.5 volume per centum or
more of methane supports issuance of
section 104(a) Withdrawal Order.
APPEARANCES:

Craig R. McKay, Es-

quire, Pittsburgh, Pennsylvania,. Attorney for appellant, Pittsburgh Coal
243 eCR 4-27 (C)

telded, inter alia, that:. "The Administrative Law Judge erred in
holding as a matter of law that a
concentration exceeding 1.5 volume
per centum of methane as definedin
section 30.3(h) (2) of the Act 'per
se warrants, a finding of 'imminent

:V
dange

In' addition to the reasons .given
by the Administrative Law Judge in
his decision the Board notes that in
the section-by-section analysis of
section 204(h) (2) , subsequently enacted as section 303(h) (2) of the
Federal Coal Mine Health and
Safety Act of 1969,the report of the
Senate Commlnittee states as follows:
C *
If the air contains 1.5 percent
of methane, Avithdrawal of the miners by
the operator or inspector, if hieis present,
is required * * * Long experience has
shown that the methane, when present
is dangerous. The explosion range is between 5 and 15 percent. Once it reaches

:'Federal Coal MIne Health and Safety Act
of 1969, 83 Stat. 742-804, 30 U.S.C. § 801960 (1970).
2 Oral argument was requested by appellant;
however, due to the nature of the question
presented and the thoroughness of the briefs
filed by the parties, the Board-has decided oral
argument would servelno useful purpose.
a Legislative History, Federal, Coal Mine
Health and Safety Act, Committee on Education-and Labor, House of Representatives, 91st
Cong., 2d Sess., 58-59 (1970).;
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October 5, 1973

1.5 percent it can accumulate rapidly.
Thus, action must be taken promptly before it reaches 1.5 percent., (Italics
added.)

trative Law Judge IS. HEREBY
APIFIIRMED.
; --1

; : I

~i.;

I i

C.
C E. RoGos, JmJz,.
Ciaimnan..

In our view this expression of
!IDAVID
DOANE, Member.
Congressional intent .is sufficient to,
281
June 29, 1973
override the arguments aclvancedby 2 IBA
the appellant and to sustain the
DECISION
Judge's decision on this point.
The Board's action in affirming Statement of the Case '
the Administrative Law Judge.
'This proceeding was initiated by
renders it unnecessary, with one exPittsburgh.
Coal Company to reception, to discuss the other contenview
the
above
order of.withdrawal
tions advaneed by appellant in his.
pursuant to section 105 of the Fedbrief. This rellmaining contention: is.
eral Coal Mine Health and Safety
whether the Administrative Law

Judge erred'-in denyilng counsel for Act, 30 U.S.C. § 801 etseq. (1969).
The hearings on this matter took
appellant the opportunity to cross-.

examine the inspector regarding his,
understanding of the term. "imminent danger." Our review, of. the:
transcript reveals that the right to

place at the Federal Building, Pittsburgh, Pennsylvania, on, April. 26,
1973. Petitioner

was, represented by

Criui R. Mc(Kay Esquire,. of Pittsburgh, Pennsylvania. Respondent
cross-examine was affordea appellant and that he availed himself of was represented by . William. H.
O'Riordan, Esquire, Office of the
such right.'
Having reviewed, the record and Solicitor, Department of the
considered the brief' of the appel-m Interior.
lant .and the response' thereto by Issue
MESA and in light of the' above,
Is it within the authority of an inthe' Board concludes that the find- spector to issue a 104(a) withdrawal
ifngsof fact, conclusion of Law, and order upon discovery of a methane
decision of the Administrative Law pocket exceeding the statutory
Judge' should be affirmed.4
i
maximum as prescribed in section
303(h) (2) of the Act?
:
ORDER"
Sumnmary of Evidene
During a preshift inspection in
WHEREFORE, pursuant to the
authority delegated to the Board by which Gerald F. Moody, an Inspecthe Secretary of the Interior (43. tor for the Bureau of Mines, accomCFR 4.1-(4)) IT IS :ORDERED panied Paul Ringer, a section forethat the decision of' the Adminis- man for petitioner, the existence of a
pocket of methane gas was detected
The Judge's decision follows at 2: IBA
at approximately 8:30 a.m. Both the
281, p. 656.
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inspector and the foreman, the only
witnesses in this proceeding, testified that the air contained in excess
of 1.5 volume per centum of methane. A bottle, sample taken by
Inspector Moody contained approximately 1.82 percent of .methane.
Inspector Moody, according to his
testimony, thereupon placed a
danger board at, the loading.
head

and ora11y issued a 104 ('a)

withdrawal order a~fecting the entire 9 west face section of the mine.

[so I.D,

to be recognizing a condition of im-

minent danger.
As defined in section 3(3) o the
Act "inminent danger includes a
condition which couid reasonably
be expected to cause death or serious
physical harm before each condition * $ " can be abated." If Congress has determined by statute that
a 1.5 volume per centum reading is.

sufficient to require the drastic action of withdrawal, then it nustbe
becaulse the situation was viewed -as

le remained at the, site until ap- one of imminent danger. Congress

proximately

10:30 a

when. the

methane level had been reduced to
below the one.percent level. At that
time the sign was removed and the
situation was described as abated.
Paul Ringer bad spent most of this
time at the site directing his men
ia Irbatig
te condition. Of the nine
mair
erk two weeacting as 104(d)
personnel. The eaining
men were

apparentlr

pefring'

general

in' 303 (h) (2) has intentionally left
no room for doubt or discretion in
what it viewed as an imminent danger. 'Considering th& nature of the
gas, the perilous conditions created'
by it, and isigniflcant quantum of
energy necessary to cause an ignition-there is a sufficient 'basis to
characterize a- 1.5 percent conen-'
trationl as 'one of imminent danger.
The. seriousness

with wliich' Con-

nmaintenancework inl the vicinity gress viewedthe methane:ptoblem
of the 9 west face section that was can be seen'by' the' 303(h) (1) :re.quirement of an initial-preilft ex-.
subject to the withdrawal order,
amination for the gas to- be re-.
peated.at twenty minute intervals:
Di'sc sion
thereafter. The deadly history of"
Ulnder section 104(a) an inspector the gas i the last thirt.y years bears;
"shall issue" a withdraVal order to ample witfnesslto, the intent
of Con-,
clear designated mine areas if upon0 gress to reduce this major cause of
inspection a condition of inilent
death.' It can reasonably be indanger is fould to exist. Inl similar
'5tftinee tariiai
194;19 1,142 fLiters have
language the latter part of section
303i(h) (2)0 pgodes

for

a with-

drawal of miners, thotgh it does not
express itself in trms: of imminent
danger.j3y requiring a wit drai
of miners upon the detection of' a
1.5 volume per centum the Act seems

been 'killed and 65 havebeen iAio2redin 683
nderground eoal mine ignitions or eploslons,
*hih have been reportod to. the Burean of;
Mines. iThese ignitin:. and e"losions
are'
been among the major canses' of death and
injury: to- oal mlners." teOglative''Histdy,
Federal Coal Mine Health and Safety Act,.
Committee
on, ducation and Labor, Rouse of
Representatves,
91st Cong., 2d' ess., 25
(1970).
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ESTATE OF -JENNIE
- BEAVERT

ELSIE EIiI, JOHNSON, WILSON,5

(UNALLOTTED
YAKIMA
October 9, 1973

ferred that the withdrawal requirement of 03(h) (2). presumes the
existence of a condition of imminent danger. This being the case,
the issuance of a 104(a)- order
would appear to be the appropriate
method of notifying an operator of
what is required of him under the
Act, where he has not upon his own,
initiative withdrawn the miners
from the area affected by the
methane.

Findi'ngs of Fact
1. Gerald F. Moody, Jr., is a qualified inspector in the field of mine.
health and safety.
2. During a routine preshift mine
inspection pursuant to' 303(h) (1)
a volume of approximately 1.82percent of methane as was detected.
3. Inspector Moody, immediately
at approximately 8:30 a.m. issued
an oral 104(a) order affecting thei
entire

9 iwest face section' of the

NO.
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124-UV3431)

ORDER
The Bureau of Mines' Motion to
Dismiss the review of Order of
Withdrawal No. 1 GFM, March 8,
1972, is hereby granted.
G|EORGE
I. PAINTER,

AdqministrativeLaw Judge.
ESTATE OF JENNIE ELSIE ELI,
JOHNSON, WILSON, BEAVERT
(UNALLOTTED
YAKIMA.
NO.
124 -3431)
2 IBIA 74

Decided 'October 8, 1973
Appeal from an Adminiistrative Law
Judgels order denying petition 'for
rehearing.'

E,''

Reversed andsremanded.

Generally
' - :i
370.0 Indian

Probate:

Rehearing:

mine, and at the same time placed A ehearing
will-be granted when the
a danger board at the loading belt.; record does not support the Judge's finds
4. By 10 :30 a.m. the condition'

ings.

had been fully abated and the with-* 381.0 Indian Probate: 'Secretary's
drawal order terminated.
Authority: Generally
Con7clusionof Law
1. A concentration

exceeding 1.5

volume'per' 'centum of methane as
defined, by 33~'h) (2) warranted

a

finding of imminent danger as defined in 3(j).
2. The existence of this imminent'
clanger under 303(h) (2) properly
led to the issuance of a 104(a) withdrawal order under this Act.

The Secretaryof .the Interior has by express terms reserved to himself the power
to waive and make exceptions to his regulations affecting Indian matters.
APPEARANCES:

Cameron

K. Hop-

kins, Esq.: (Porter. '& 'Hopkins)', 'for'
appellants, Thomas W.'Eli, .Edith"Eli

Watlamatt and. Eli Culps, Jr.i;and
Frederick L. Nolan, Esq.. (MacDonald;

Hoague & Bayless)
Columbus Beavert.

'for appellee,
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OPINION BY AR. WILSON
'This matter comes before the
Board on appeal from an Administrative Law Judge's denial of
appellants' petition for rehearing
concerning a claim allowed against
the estate for labor and services.
Jennie Elsie Eli Johnson Wilson
Beavert, hereinafter referred to as
decedent,; died intestate- April 29,
1971. A hearing to determine heirs
was, held on January

21, 1972 by

Administrative Law Jdge Robert
C. Snashall. Thereafter, on February 28,1972, an order determining
heirs was duly made and entered by
the Judge.
--The Judge, among other things,
in said order allowed Columbus
Beavert, hereinafter referred to as
Appellee,

$14,600 on a purported

claim for labor and-services.;
Qn April 17,1972,Lauretta Olney
Goudy, a Yakima tribal member but
not an attorney at law, filed on behalf 'o'f the three heirs a letter' with
the Judge wherein a request was
made for a rehearing on the matter
of appellee's claim.
The Judge on May 10, 1972,'ad-'
vised Mrs. Goudy that he could not
consider her letter of April 17,1972,'
as a petition for rehearing for the
reason that it did not meet the requirements of 43 CFR 4.241(a)
(1972)-and because she was not authorized 'by law to act in a representative capacity in the matter. See'
43 CFIR 1.3 (1972).

[80 ID.

In 'the same letter Mrs. Goudy was
further advised that the payment allowed to appellee was more in the
nature of a compromise rather than
a claim in a strict sense of 43 CFR

§4.250and that the requirements of
that section would not be applicable.
The 'letter of May 10, 1972, appears to have led to some confusion
as to' whether or not it was intended
as a 'denial of a petition for rehearing.:;

In any event, the Judge on
May 26, 1972, extended for'30 days
the period for filing the petition for
rehearing. Pursuant thereto, Lauretta Olney Goudy again oil behalf
of the "legal heirs" on July 6, 1972,'
filed a petition for rehearing with
the Judge.
The petition for rehearing dated
July 6,1972, was denied' by;'the
Judge on July 24, 1972, in the following language:
At the outset it should be: noted the
purported petition wholly fails to meet the.
substantive .requirements of applicable
regulations (43 FR 4.241); fails to

identify the "legal heirs" in whose behalf
it is purported to represent; and, the petitioner, Lauretta Olney Goudy, 'does not

appear to be either an attorney at law
nor a party in interest and therefore has
no standing before this forum.
However, be that as it may, the purported petition insofar as I am able to

understand its purported substantive provisons is an argument of the facts and
appears to contain nothing of, material
import bearing upon the orrectness of
the Order Determining Heirs. 'Most of

what petition alleges already is a matter
of record in the proceedings either by
documentation or as it appears in the
transcript of testimony. The remaining
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Q. Do I understand that you intend to

allegations could have no bearing on the
outcome of the proceedings. Accordingly,

make some kind of claim against the

there is no indication that the result

estate?

might be altered by granting a rehear-

ing at this time.

Thereafter, two separate notices
of appeal were timely filed; one by

Tommy J. Eli and Edith Eli Watlamatt, and one by Eli Gulps,Jr.,
through their counsel, Cameron J.
Hopkins.
The appeals are predicated on
identical grounds and are as follows:
(1) That the record contains no' evidence or testimony which wouldf substantiate charges of money awarded to Columbus Beavert for labor and services.
(2) Further, there is no testimony which
would establish' a contract for services,
either expressed or implied. (3)' If such
a contract were found, the law of the
State of Washington (ROW 4.16.080)
limits it, to three-year claims upon con-

tracts expressed or implied which are not
in writing, wherein the claim of Columbus Bekvert was for eight- () years. (4)
43 CFR 4.250 (c): recognizes state law barring claims. (5) 43 CFR 4.250(d) requires clear and convincing evidence of
promised compensation before claims for
care and service-will be allowed. (6) The
record is clearly lacking. sufficient evidence of, any nature to substantiate Columbus Beavert's claim..

A. Well, yes.

Q. O.K., on the basis of what-some
services or something you performed in
behalf of Jennie?
A. Yes, it concerned some bills that
we have that's not on record here.
Q. Well, in other words; there are
claims that could be placed against her
estate for bills incurred by the two of
you?
A. Yes. (Tr. 3.)

The transcript makes further
mention of the claim in question as
follows:
Q. Now, one last thing. Are you making

any-claim whatsoever against this estate
on your own behalf other than what you
mentioned about the claims? I need to
know what contention you are making

since I think you are aware that since
you are

Dlot

technically, legally married

to her you wouldn't be an heir in the
estate under State of Washington law.
Now, I understand that you provided certain services and performed certain
things in connection with her property.
'If that's the case it would be conceivable
-that you would have a claim against her

estate for services.,But.I haveto know
what the,extent of that was and what the
value of it was. Let's go off the record.

RECORD 'SUSPENDED

Notwithstanding the fact that the
Judge designates -the appellee's
claim in his order of February 20,

RECORD RESUMED

1972, as a claim, for

together?

and serv-

A.. The way I was advised it would be
$5.00 a day for the- 8 years that we.spent
e

.ices, it is not possible to determine
Q. How much ?
from the record just what labor.was
A. $5.00 a day.
'Q., $5.00 a day for services performed
performed and the type of services
provided. The transcript imakes on her behalf?
each
day, evey di ,
E,
brief and vague mention of ap- :-'A. Yes.
Q. Now that's each day, every day,
pellee's claim in the following for eight years?
manner:
A. Yes.
-

662

DECISIONS OF THE DEPARTMENT OF THE INTERIOR

Q. Now, are there any offsets against
that such as that did she provide any
room and board for you or anything else
or is this figure including that?
A. Yes.

Q. In other words, you feel that you

[S0 I.D.

of any administrative tribunal is to
secure a just result regardless of
procedural technicalities-Estatejof

Lucille Mathilda Calous Leg Ireland, 1 IBIA 67, 78 I.D. 66 (1971).

have a net claim against' her estate for

'Moreover, the Secretary has by ex$5.00 per day?
press terms reserved to himself the
A. Yes.
power to waive Iand make excepQ. Did she ever talk to you about her
iegulations affecting
estate or about whether you had an in- tioiisa tohis
Iidian:
matters.
See Estates of Witerest'in it?
'A. Oh, ys. We never. had any secrets
Ziam
Bigheart, :Jr., JA-T-2
from each other. We talked about im- (Supp.)
(September 4, 1969);
provements or land and that and what Edward Leon Petsemnoie,IA-T-1O
was hers was mine as far, as we 'were
'(Supp.) (May 29;19618) ; Estate of
together.
-Joseph
Cannb, IA-T-19 (Supp.)
Q. O.K.,'I have no further questions at
this moment, (Tr. 6, 7.)

We note here the testimony eli-cited.from Edith: Watlaamattin response to certain, questions propounded by 'the Judge, regarding
the claim (Tr. 8)0. '
After due consideration, we finnd
the record, as presently. constituted,
-is incomplete and'does not substantiate' the appellee's claim. In view
of the foregoing 'fidino 'there appearl. to be no necessity or compel-ling reason at.this time to consider
or discuss the appellants' contentions, referred to supra.
The appellee in his memorandum
of points and authorities in answer
to appellants' notice of appeal and
memorandum, among other things,

contends:

'

The Board should dismiss appellants'
appeal as being improperly raised or. in

(March 7, 1969).

Secondly, the appellee, in the alternative urges' that the decision of
the Administrative Law Judge
should be sustained.
This contention we find' w.aithout

merit and. cannot be sustained in
,view of the fact that the: claim as
f6und by ths' Board, is clearly' not
supported or substantiated by the
evidence..
In conclusion we find, in: the in-

terest of all parties, that the matter,
insofar as the appellee's claim is
concerned, should be reversed and
remanded for further proceedings
1and
for the issuance of appropriate
findings and a decision thereon.
NOW, THEREFORE, by virtue
of the authority delegated to the
Board of Indian Appeals by the
Secretary 'of the Interior, 43 CFR

'VE

the alternative, should sustain the deci-

4.1',IT IS HEREBY ORDERED:

sion of the Administrative Law Judge.

'1. That the Administrative Law
Judge's order of July 24, 1972, denying petition to rehear IS. RE-

We are not in agreement with
either of the appellee's contentions.
In the first instance, the purpose
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'2.' That the matter IS REMANDED to' the Ad'ministrative
Law Judge for thes'pecific purpose,
after the parties 'in- interest have
been duly notified, of conducting
further proceedings on the validity
of. appellee's caim and for the issuance of appropriate findings aiid
decision based upon 'the evidence
presentedduring said proceedings.
ALEXANDER

H.

Mfember.

WILSO,

*mITCHELLJ.' Shown,

Membe'r.

?

:

which the operator has agreed to pay,
under protest, the amounts assessed by
the Assessment Officer.

APPEARANCES: William H. Woodland, Esq., Attorney: for appellant,
Mining Enforcement and Safety Administration; F. Briton McConkie,
Esq., Salt Lake City, Utah, Attorney
for appellee, Corporation of the Pre-siding Bishop of the Church of Jesus

Christ of Latter Day Saints.'

*OPERATIONS APPEALS

CORPORATION -OF THE. PRESIDING
BISHOP,
CHURCH
OF
JESUS CHRIST OF LATTER-DAY

SAINTS (BEE HIVE MINE)

Decided October 11, 973
Appeal-by the Mining Enforcement
and Safety Administration (MESA)
from a decision,by an 'Administrative
issued. June

21, 1973,

assessing civil penalties in. the
amount of six thousand three hundred seventy-six dollars ($6,376),
pursuant to section 109 of the Federal Coal Mine Health and Safety
.

B akgrondq Statenewt
'On February

13 and 14, 1973, a

hearing was held, pursuant to '43
CR 4.540 on a petition for

-

2 IBMA -285x

Judge
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I dONCUR:

Law

Mu: :

OF

HIVE MINE)

.

ssess-

ment of civil penalty filed by
MESA. At the hearing MESA did
not present evidence on 38 specified

alleged violations for the reason
that the operator had 'agreed to pay,
under protesty the amounts previously assessed by the Assessment
Officer. In the decision the Judge
refused to consider any of these 38
alleged violations as part of the operators history of previous violations and made the following state-

Act of 1969 in Docket Nos. DENV

ment:

73-2-P and DENV 73-41-P.

I am not going to consider as a part of
the history any of the alleged violations
involved in the operator's agreement to
pay, under protest, the amounts previously assessed by the Assessment Officer.
I do not believe that the alleged violations should properly be considered as a
part of the' operator's history- of prior
violations even under the, ruling of the
Board- of fline Operations Appeals in its

'Affirmed.

Federal Coal. Mine Health and Safety
Act of 1969: Penalties: Criteria
-

It is error not to eonsidei,as part of
'the history of 'previous violations in fixing the amount of a civil penalty under
section 109 'of the Act, violations 'for

-
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decision of September 29, 1972, in: The
Palley Canp Coal Company, 1 IBMA 196,
79 ID.

625.

It is this statement and. the refusal of the Judge to consider these
38 alleged violations as past history
that gave rise to this appeal by
MESA.

OF THE

INTERIOR'

[80 I.D.

Coal Company, 1 IBMA 196,
*Camnsp
79 I.D. 625 (1972), CCIT Employ-

ment Safety and Health Guide, par.
15,385 (1973), and that the fault of
the operator must first be shown before a history of previous violations
can be considered.

This Board held in Valley Camp,
supra, that where penalties assessed
l:asue on Appeal
have been paid, the associated NoWhether the Administrative Law tices of Violation are admissible as
Judge erred in concluding that cer- evidence of a history of previous
tain alleged violations in a penalty violations and that a penalty propproceeding, for which the operator erly may be assessed for a violation
agreed to pay, nder protest, the not caused by the fault of the operaamounts assessed by the Assessment tor. Our decision in Valley Cafmp.,
Officer, should not be considered as supra, is dispositive of the issue
a part of the operator's history of here.
We agree with MESA and hold
previous violations in determining
that
the Judge is required to conthe amount of penalty assessments
sider
whatever history of previous
for the litigated alleged violations
violations
is before him in fixing the
in the same proceeding.
amount of a penalty assessment
under section 109-of the-Act, and
Discusion
that violations, for which the operaIt is MESA's position that sec- tor agrees to pay the informal astion 109(a) (1) of the Act requires sessinents of the Department,0 even
the Secretary to consider, in -deter- though under protest; a-ea part of
mining the amount of a civil pen- that history and to0be considered.
alty, the operator's history of pre- However, wiat weight or effect that
vious violations; that payment by history. may have on*-the amount
an operator of assessments or com- fixed is another matter.
promise assessments isa tacit adThe Board, in its review, has conmission that the violation occurred; sidered the 'alleged violations inthat payment is more than an offer
volved in the operator's agreement
of compromiseand that, therefore,
to pay, and finds that their weight
such violations must be considered
as part of the operator's history of and effect as related to the history
of previous violations, under the cirprevious violations. Rspondet,
Corporation of the Presiding cumstances of this case, to be of such
Bishop, Church .of Jesus Christ of insignificance that we see no merit in
-Latter-Day. Saints, argues that; the changing the ttotal assessment fixed
decision of the Judge is not in Con- by the Adiiiistrative Law Judge.
flict with our decision in The 1Valley We note, am6hg other things, that
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DECEASED)

the respondent is no longer the operator of the mine and that any addition to the amount fixed by the
Judge would, therefore, have no deterrent effect on future violations.

rected if reopening were permitted, a
petition to reopen will be denied when
it is filed more than three years after
the final determination of heirs was
made.

ORDER

375.1 Indian Probate: Reopening:
Waiver of Time. Limitation

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43

CFR 4.1(4)),. IT IS HEREBY
ORDERED that:
1. the DECISION IS AFFIRMED, AS MODIFIED with
respect to the consideration of the
history of previous violations; and
2. the ORDER of assessment in
the total amount of $6,376 IS AFFIRMED, and shall be paid on or
before thirty days from the date
hereof.
C. E. ROGERS,
J.,

Chairman.

ICONCUR:

DAVIDDoAM, Member.
ESTATE OF SOPHIE IRON BEAVER,

FISHERMAN( CHEYENNE
RIVER
2 IBIA

NO. 2335,

DECEASED)

Petition to reopen filed more than three
years after the final determination will
not be granted unless there is compelling
proof that the delay was not occasioned
by the lack of diligence on the part of
one who is petitioning.

APPEARANCES: James L. Claymore,
Superintendent,

C h e y e n n e River

Agency,;

Joseph

for

Fisherman,

Deceased.

INTERIOR BOARD OF
INDIAN APPEALS,
l
OPINION BY IMIR.WILSON
This matter comes before the
Board on a petition to reopen filed
by James L. Claymore, Superintendent, Cheyenne, River Agency,
Eagle, Butte, South Dakota.
The record indicates a hearing
Was held and concluded in, this
estate at Eagle Butte, South Dakota, Ol July 19, 1966. Thereafter,
on November 23, 1966, an order

83

Decided October16,1973
Petition to reopen. estate.
Denied.
375.0 Indian
Generally

Probate:

Reopening:

In the absence of compelling-reasons and
failure to allege the existence of a manifest injustice or how it might be cor-

determining heirs was entered in
the matter by an Administrative
Law Judge.
In the absence of any interim
petitions. fled pursuant to-25 CFR
15.18(a) (superseded by 43 CFR
4.242(a)):, the estate herein was
closed at the expiration of the threeyear period on November 23, 1969.
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The Superintendent, in support
of the petition sets forth the followilg reason:
Joseph Fisherman, C.-t-3019, born
5/6/15, son of a predeceased son, was
omitted from the estate and should be
included.

The petition further indicates the
purpose of the petition is to correct
the erroneous determination of
heirs.
It is noted from collateral data
hat*t Joseph Fisherman
died
May 29, 1972, thereby explaining
why the petition is filed by the
Superintendent.
There is nothing in the record or
in the petition indicating that
Joseph Fisherman, during his lifetime, was under a disability due to
ninority or lack of competence
which would have prevented him
from objecting to the fidings of
November 23, 1966.

Moreover, the failure of Joseph
]Fisherman, up until the time of his
death on May 29, 1972, to pursue
any right or claim he may have had
in the estate during the three-year
period required by 43 CITR 4.242 (a)
(formerly: 25 OCFR 15.18(a)),

OF THE

INTE RIOR

[80 LD.

Eayen oriRabyea Voorhees, 1 IBIA
62 (1971). The same policy is applicable to petitions for reopening
filed beyond the three-year limitation-provided in -the regulations,
Estate of George uline
1 IBJ-A 1

(1970).:

The Board is not 'unmindful of
the powerof the Secretary' to waive
and make exception to these regulations in Indian probate matters.'
However, such authority will be exercised only in cases where the Most

compelling reasons - are present.

Estate of Charles Ellis,.IA-2412
(April 14, 1966) ; Estate of George
Minkey, supra.
Reopening, in excess of the threeyear limitation, will be permitted

only where it appearsthat the party
seeilng relief has'not been dilatory
in seeking his remedy. Estate of

Alvin Hudson, IA-P-t17 (May 29,
1969); Estate of G4eorgeSquawlie
(Squally),

IA-1231

1966); Estate- of
supra.

(April

oe

5,

iney,

The petition of the Superintendent clearly falls short of meeting the
standards set forth in the casescited
above and accordingly, the petition
must be denied.

clearly indicates lack of diligence on
his part.
NOW, THEREFORE, pursuant
The Superintendent has not
shown the existence o a manifest to' the authorit delegated to the
injustice resulting from the omis- Board of Indian Appeals, 211 D.M.
sion of the said Joseph Fisherman 13.5; F.R. 12081,the petition to reopen filed herein under -date of
as an heir in the estate.
July 2, 1972, by the SuperintendThe Department of the Interior
ent, Cheyenne River Agencv, IS
over the years has: adopted a strict
HEREBY DENIED and the order
policy of refusing to entertain appeals not timely fled. Estate of
'25 CER 1.2.
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determining heirs dated Novem.ber 23, 1966,IS AFFIRMED.
This decision is 'final for the Department.
ALEXANDER

I

H.

IESON,Hember.

coNCaUR:

ThTCIILL,

J.

SABAGH,

Memfber.:

APPEAL OF PHL CONTRACTORS

tracts: Construction and, Operation:
Drawings and Specifications
Where the contract obligated' the Government to provide borrow sources where
sufficient quantities of suitable materials
were not available from roadway excavation as planned and where the Government did not comply with this obligation
when the condition was called to its attention, the Board holds that directives which required the contractor to
"scrounge around" for borrow and to re-

arrange the available material constituted a constructive change.

IBCA-874-11-70
Decided October 23, 1973
No. 14-20-0500-2865,

Contract

Po-

tato Hill Road-Yakima Indian Reservation, Bureau of Indian Affairs.
Sustained.
Contracts: Construction and Operation: Changed Conditions (Differing
Si t e

Conditions)-Contracts:

Con-

APPEARANCES:

Mr.

Norman

B.

Kobin, Attorney at Law, Kobin &
Meyer, Portland, Oregon, for the
appellant, Mr. David E. Lofgren, Department

Counsel, Portland,

Oregon,

for the Government.i

INTERIOR BOARD tOF

CONTRACT APPEALS
OPINION BY M1R.NISSEN

This timely appeal asserts a category
one changed conditions claim.
S i t e Conditions (Changed CondiIn
the
alternative, appellant alleges
tions)-Contracts:
Construction andthat
the
design, having contemOperation: Drawings and Specificaconditions
not encountered,
plated
tions-Contracts:
Construction and
was
defective
or
inaccurate. In a
Operation: Estimated Quantities
closely related claim appellant asQuantities of rock encountered by a serts entitlement to additional comroad construction contractor materially
pensation because of changes in the
in excess of what should have been anmanner and method of grading dueticipated from the contract plans together
with the absence of suitable material in to the contracting officer'sfailure to
situ or from borrow for finishing the road
designate a borrow source. The parto satisfy Government requirements is ties have stipulated that the Board
found to constitute a Category 1 Changed
decide only the issue of entitlement
Condition where the contract documents
struction

and Operation:

Differing

taken as a whole and construed in the
light of the evidence of record indicated
that conditions would be more favorable
than those actually experienced in
construction.

Contracts: Construction and Operation: Changes and Extras-Con-

(Tr. 5).

FINDINGS OF FACT
The contract 1 awarded on Jannary 3, 1968,called for grading and
'Exhibit 1. References to exhibits are to the
appeal file ualess otherwise indicated.
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special subbase on Potato Hill nating from the invitation and reRoad, which is located partly on the sulting contract Article 2.2 of
Yakima Indian Reservation, State Division I of P-61, which proof Washington, for an estimated vides, inter alia, that quantities
price of $494,636.10.The project is appearing in the bid schedule are
in the Cascade Mountains about 60 only approximate.
The requirements of Division II,
miles west of Toppenish, Washington, in Yakima and Skamania Construction Details, of FP-61
Counties. The work involved the were in some instances deleted,
construction and application of spe- added to and revised by the Special
cial subbase to 8.727 miles of road- Provisions. Section 102, Roadway
way and the finishing and applica- and Borrow Excavation as amended
tion of special subbase to an addi- by the Special Provisions provided
tional 9.229 miles of previously in pertinent part:
constructed roadbed. A major porSECTION 100-ROADWAY
tion of the application of special
AND
BORROW EXCAVATION
subbase was deleted from the contract in November of 1968 (Change
This section applies with the folOrder No. 1, Exh. 2) because the
lowin, revisions and additions:
designated borrow source proved to
be unsuitable. The construction porDescription
tion of the project (8.727miles) was
Article 102-1.1 Scope. * * The conbroken into three sections: west,
tractor will be required, in his earthwork
station 0 + 00 to 113 + 46.59; middle, grading operations, to substantially comstation 5 + 25 to 228 + 53.41and east, plete the new road to within 3/10 of 1
station 159+70.18 to 283+75.
foot of finished subgrade design as he
The contract included Standard proceeds with the construction along the
project. Unless otherwise authorized in
Form 23-A (June- 1964 Edition)
with additions not pertinent here writing by the contracting officer, grading
operations shall proceed in a continuing
and Standard Specifications for sequence from station to station and not
Construction of Roads and Bridges more than 3 miles of excavation work
on Federal Highway Projects. (FPshall be opened for improvement at any
61, January 1961) except that Divi- one time. Grading work in isolated projsion I was deleted and Division I, ect areas, outside of the 3-mile section
under improvement, will not be permitted
General Requirements of the Spec- unless authorized in writing by the conifications substituted therefor. Al- tracting officer.
though Article 9.2, Scope of Pay102-1.2 Borrow. Where sufficient quanments, of the General Requirements tities of suitable materials are not availmakes it clear that payment was to able from roadway excavation as planned,
materials shall be excavated
be made only for actual quantities additional
from borrow pits indicated on the plans
of work performed, the deletion re- or approved by the engineer. No material
ferred to had the effect of elimi- from borrow pits shall be placed in the

APPEAL
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embankment in any balance section until
it has been determined that all roadway

excavation within the balance section
can be utilized in the embankment as
planned. In lieu of borrow the engineer
may require that additional roadway excavation be obtained by widening cuts or
flattening cut slopes. If no final slope
finishing has been performed and the
widening of flatting (sic) will not necessitate a change in the contractor's method
of operation, no adjustment in compensation will be made other than payment at
the contract price for the excavated ma-

terial as provided in article 4.2. (Italics
supplied.)

Article 102-1.3. Classification:* * *
All excavation under this section, including borrow, shall. be considered unclassified excavation regardless of the nature
of the material excavated.
CONSTRUCTION
102.3-2 Utilization of Excavated Materials. All suitable material removed
from the excavation shall be used as far
as practicable in the formation of the
embankment, subgrade, shoulders, slopes,
bedding, and backfill for structures, and
for other purposes shown on the plans
or as directed.
Large pieces of coarse rock and boulders encounteredI in cut sections during
pioneering and rough grading operations
shall be utilized in the formation of embankments. Where feasible, where there
are predominant areas of large rock in
cut sections, such material shall be placed
in the lower sections of the embankment
thereby conserving the more suitable excavation material for top portion of the
subgrade. All surplus large rock and
boulders shall be buried or disposed of as
directed by the contracting officer. In no
case shall surplus rock be piled above the
finished road subgrade elevation.
Where so required, coarse rock encountered in the excavation shall be conserved and used as directed for constructing the sides of embankments adjacent to
or parallel with any stream or used where
525-599-73

2

such material may serve as protection
against slope or channel erosion.
During the progress of the excavation,
material encountered in cuts and deemed
suitable for placing in the roadbed or for
topping or for road finishing shall be
saved and utilized for those purposes as
directed by the engineer.
All surplus excavated material and all
waste material, including rocks brought
to the surface by scarifying, shall be disposed of by uniform widening of embankments or flattening slopes, or by depositing the material in such other places and
for such other purposes as the engineer
may direct. The contractor shall not borrow nor waste material without approval
by the engineer.
PAYMENT

Article 10-5.1 * * * Excavation from
approved borrow pits shall be considered
for payment at the unit bid price under
pay item 102 (1), Unclassified Excavation.
*h

*

*

*

*

S.

*

SECTION 105-OVERHAUL

This section applies with the followingx revisions:
*:

*

*

*

*

-*:

Article 105-1.1Delete entire paragraph
and substitute the following: It is anticipated that the hauling of excavated
materials (Item 102(1)) in excess of
1,000 feet will be nominal. Therefore, no
separate payment will be made for overhaul. However, the contractor may be required to haul outside of the designed
balance section in order to utilize all suitable material from the excavation. Endhauling of material from one balance section into another will be limited to 1,000
feet. (Italics supplied.)
*;

*

*

**

*

*

*

SECTION 106-EMBAXKAENT:
*m

*

::

*

e

*

i*

ve

106-3.4 Placing Embankment
Embankment material shall be placed
in successive horizontal layers, except
that on hillsides of solid- rock it may be
placed in a single layer to the minimum
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elevation permitting the operation of
placing and compacting equipment; the
rock' first having been serrated as directed
by the engineer to assure satisfactory
stability of the embankment. Hillsides
other than solid rock shall be excavated
inward from the embankment toe asufficient distance to permit operation of
placing and compacting equipment.
Material containing by 'volume less
than 25 percent of rock larger than 6
inches' in greatest diameter shall be
spread in successive layers not exceeding
8 inches in thickness, loose measurement.
* Material containing more than '25 percent of rock larger than 6 inches in greatest dimension shall be placed in layers
of sufficient depth to contain' the maximum size rock present in the material:
provided, however, that in no case shall
the thickness of layers before compaction
exceed 24 inches.
Even though the thickness of layers is
limited as provided above, the placing of
individual rocks and boulders greater
than 24 inches in diameter will be permitted provided that when placed; they
do not exceed 48 inches in height and
provided they are carefully distributed
with the interstices filled with finer
material to form a dense and compact
mass.
Each layer, before starting the next,
shall be leveled and smoothed by means
of power-driven graders, bulldozers, or
other suitable equipment. lauling and
spreading equipment shall be' operated
over the full width of each layer.
The top portion of embankments and
the backfill of undercut areas shall be
of selected borrow for topping, special
subbase material, or material selected
and conserved for that 'purpose from
roadway and borrow excavation. No
stones that would fail to pass a 3-inch
square opening shall be left within 4
inches of the bottom of the lowest base
course.
In the case of rock fills the placement
of rock material in layers, as prescribed,
wil be waived and suhc material may be
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placed by the'end dumping method or
other methods satisfactory to the contracting officer, provided, however, that'
the rock must be prevented from escaping
beyond the embankment slope stakes.

106-3.5 Conpaction. Delete the teat
of this article and substitute the following: No rolling is required on regular embankment work up to 12 inches below
finished subgrade elevation except that
hauling and spreading equipment shall be
operated over the full width of each layer
placed. The top 12 inches of the' road
subgrade and te 6 inches of special subbase, grading A,-may be ordered rolled
as specified in FP-6l, Section 109, and
as modified below. The contracting officer
reserves the right to specify the particular type of roller to be used.

BA CKGROUND
This project was previously advertised and bids opened on August 11, 1966 (memo, dated August
12, 1966,Exh. 33; letter dated September 20, 1966, Exh. 34). The five

bids received ranged from $564,773
to $1,107,642.The cited memorandum states that the disparity between the high and low bids stems
from bidders' appraisals of the
amount of solid rock that will be
encountered and that "Sufficient information has not been obtained
for a reliable estimate of the,
amount of solid rock excavation
that will be involved on the project." The memorandum recommended that all bids berejected and
the project redesigned after tests
and exploratory work are performed to ascertain the extent of
rock excavation: that would be entailed in construction of the project. While there is some indication

that bids were considered to be too
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highl,2 , the real reason for the rejec- computations ol the project were
tion was that the bid jirices were made by the Federal Highway Ad-.
higher than funds' available for the ministration on an IBM 1401Cornputer (par. 35, Findings of Fact)'.
project (Tr. 706, 707).
The design engineer and project See also Tr: 623.
inspector was Mr. Jack Bilderback.3
The western section of the: projAlthough he was responsible f or the ect was hea vily timbered (Tr. 132),
initial design as well as the' design while the eastern "sectionhad previincorporated into the second solici- ously been cleared by the Bureau off
tation, his single visit to the project Indian. Affairs (Tr. 474). Mr.
site was prior to the issuance of the Bilderback commenced his site insecond solicitation (Tr. 90, 99, 101, vestigation: from the west end (Tr.
449). This visit was sometime after 91, 451) .*He observed rock in the cut'
the opening of the-first bids on Au- on the existing road approximately
gust 11, 1966, and prior to 'Septem- 800 to 1,000feet from the beginning
ber 9, 1966. The visit, made in the (station 0+ 00) of the instant proj- I
conpaiy of Mr. Dave Erickson 4 ect.6 Although he observed rock in
and Mr. C.V. Sluvter,5.was for the a creek at station 14 in the western
specific purpose of exploring the section (see photo No. 2, Exh. 46),
project for rock and occupied one he didn't think the rock inithe creek
day (Tr. 451, 606, 608). Although would show up in the 'earth work
Mr. Bilderback testified that the for the road (Tr. 92, 616). He
only site investigation data that ex- walked the western section through
isted prior to. the' first solicitation station 113 and other than a few
were some notes of visual observa- small loose boulders didn't see anytions by the Bureau of Public Roads thing that he considered would insurvey crew, who had established dicate rock.
the preliminary or P-line (Tr. 80,
He observed rock in a small
96), and other testimony by Mr. stream at station five in the middle
Bilderback was to the effect that he section and a large rock knob on
personally made the design com- the left hand side at around station
putations (Tr. 548, 549), all design 16 or 18. They (Bilderback & Erickson) were picked up by Mr. Sluyter
2 Tr. 77, 700, 701. Mr. Charles Walton, area
at approximately station 100 to 120
engineer for the Federal Highway Administration, who reviewed and approved both solicita(middle section) and they drove
tions, did not believe that all bids on the first
over
Potato Hill Road, which had
solicitation were too high (Tr. 490).
3 Mr. Bilderback also prepared the findings,
rock sticking out all over, to a small
of fact (Tr. 72). While we recognize that the
lake at about station 160 (Tr. 93).
contracting officer must rely on subordinates
for information, combining the functions of
There' was a large rock knob near
design, inspection, and preparation of findings
in the same individual has little to commend
Assistant Area Road Engineer at that time,
later Area Road Engineer; ,
6 Area Road Engineer at the time.
4

On cross-examination Mr. Bilderback admitted that the existence of rock in this cut
did not cause him to expect rock from station
0+00 to 14+00, west end (Tr. 616).
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where they parked the car which
the P-line went over. They walked
back toward station 120 and observed exposed rock. They returned
to the car and proceeded toward the
eastern section. There were large,
bare rock-knobs in the area where
the east and middle sections joined
(Tr. 94). Mr. Bilderback's total
analysis was that the east side was
predominantly rock, that the middle section was approximately onehalf rock and that there was very
little, if any, rock on the west end
(Tr. 89, 94). He indicated that Air.
Powell concurred with his projections as to rock (Tr. 95). He testified that he took these manifestations of rock into consideration in
designing the project (Tr. 463).
Rock influences the estimate of how
much material is going to make a fill
and also affects the nature of the
cut slopes.After he had returned from his
site visit and had calculated one set
of balances 9 Mr. Bilderback was in
receipt of a report, dated September 9,1966,from the Superintendent
of the Yakima Agency concerning
examinations and explorations of
cut sections on Project YIR 50(4),
XMr. Collins Powell, Bureau engineer, was
the contracting officer's athorized representative for the project (letter, dated April 9,
1968, Exh. 27).
Tr. GIl. Although the plans (p. 2) indicate
that a slope of /, to is for solid rock, MIr.
Bilderback acknowledged that there were no
slopes on the entire project with such a ratio
and that the project was designed with a
majority of the slopes on a ratio of II/, to 1
which is for a mixture of common and rock
(Tr. 62-615). See also Slope Stake Notes
(App's Exh. 16).
Balances. refer to the expected amount of
excavation as compared to the amount of
material to be placed in embankment within a
given section of roadway (Tr. 385)..

OF THE, INTERIOR

[80

D.

Potato Hill Road, referred to herein as the "soils report" (xh. 37).
The report reflects the existence of
solid rock at station 18+ 00, middle
section, and that rock was on the
surface at station 29+ 00. At 15 stations in the middle section, beginning at station 32+50 and continuing to station 163+ 00, test holes
were dug with a backhoe. The holes
indicated rock at depths varying
from 0.3 feet to 5.7 feet below the
surface. The report states practically all of the cut sections from station 163+00 [eastward] to the end
of the project showed rock and
boulders on the surface. The terrain
from station 0+00 to 113+46 [west
section] made it impractical to explore with a backhoeaThe: existence
of this report was not made known
to prospective bidders; (Tr. 81, 607).
Mr. Bilderback testified that lie did
not consider the information in the
report would be helpful to bidders
because the report merely confirmed
what he found in the field.ed
XAs previously noted all excavation on this project was unclassified.
Mr. Bilderback's stated reason for
unclassifying the job was that it was
difficult to measure rock separately
from earth on this type of a project
and that he did not want to be haggling with the contractor as to what
constituted

rock (Tr. 88, 642, 643).

The differences between the initial
and revised design were that excavation quantities were reduced ap10Tr. 607. Mr. Erickson (note 4, supra) testified that the Bureau did not generally include
soils information in its solicitations where the
job was unclassified and bidders were expected
to make their own determinations of the material to be encountered (Tr. 709, 710).
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proximately one-third by eliminating the requirement for widened
ditches and by changing the alignment, shrinkage factors were adjusted in line with rock excavation
anticipated to be encountered and
the requirement for crushed rock
vas eliminated, special subbase being substituted therefor (Tr. 99,
100, 450, 451; letter to Bureau of
Public Roads, dated March 30, 1967,
Exh. 35). The estimated price for
excavation was increased by $.35 to

433, 434, 452). The firm had not bid
on the first solicitation on the Potato Hill Road project (Tr. 107).
The prebid site investigation was
made on or about October 24, 1967
by Mr. Lyshaug accompanied 'by
Mr. Jill Adams' (Tr. 158, 160, 309).
Mr. Adams was a superintendent
for PIL with extensive experience

PHILSITE INVESTIGATION

logical conclusion that it extended
below the surface (Tr. 30'3).::'
They parked the car at approximately' station 200 to 205, middle
section, and followed a trail that
went past a lower lake and up into
the hills until they' ran into heavy
snow. They were off of the P-line
and were looking for the Case 1 aorrow source (Tr. 312) which is to
the southof the right-of-way at the
eastern end- of 'the middle section.
They returned to the car and followed:an old Indian road off of the

in construction

(Tr. 109, 120, 189).

They approached the project from
the east and drove over the existing
road which generally followed the
$1 (Tr. 451). This estimate was con- P-line in this area. They concluded
sidered reasonable by Mr. Walton of that the eastern section was prethe Federal Highway Administra- dominantly rock, that a portion of
tion, who had made a "windshield the material could be ripped,'2 and
survey" of the east section of the that drilling and shooting would be
project sometime prior to the initial required in the deeper cuts (Tr. 161,
solicitation.- He admitted, how- 162). Mr. Lyshaug based his concluever, that their estimate would have sion that some'of the material could
been higher if they had realized;the be ripped on the fact that fracture
extreme difficulty on the east side 'planes were visible in the: rock (Tr.
304). He acknowledged that if rock
.(Tr. 496).

AND BID
PHL' contractors is a joint velture

consisting

'of

Wdishin-kton

Construction Company and HillLysh'aug, Inc. whose principals were

Frank Propes and Tor' L'shang,
respectively. Mr. Propes had preliously had a contract with the Bureau,* referred to as "Moclips,"
Which was located approximately

three miles from the western terminlUsof the instant project'(Ti-. 16,
"Tr. 481, 482, 489, 491, 49. He characterized' this project as' a "scratch job," that is
one having shallow cuts' and fills and stated
"They are very difficult jobs to work because
essentially you're trying to put 3 foot of rock
into a 2-foot fill." (Tr. 485.)

was visible 'on the surface it was a

12That it is reasonable' to expect that at
least' some basalt' material can be ripped was
onfirmedi by Mr. Walton (Tr. 483) and 'by
the Caterpillar Performance Handbook (Tr.
99).
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tempt to probe or further investitop of the Projeet 13: and.-again gate the test holes (Tr. 310, 311).
parked the car near- a pond-at apMr. Lyshaug and Mr. Adams iroproximately station 159 middle, sec- 'ceeded westward to the boundary
tion (Tr. '164, 307). There was a of the Indian reservation at approxgeneral knoll next to the pond which imately statioft 120 middle section
contained fractured rock at the sur- *(Tr. 314)'.They did not Seeany rock
outcrops. Returning to-the car they
face (Tr. 308). 'They did''not'see
anything which in Mr. Lyshaug's -drove over the road' which leads to
opinion could be characterized as a -the point where the Cascade( Crest
rock outcrop.: Mr. Lyshaug and Mr. Trail intersects the right-of-way at
Adams' then walked along the P- approkimately station 95 middle
line in an easterly direction for some section (Tr. 170). They parked the
*2,000feet' (Tr. 165).. This- area was car and- walked' westward :to apcovered with forest growth and had proximately station '8, observing a
-an' occasional. outcrop :of rock test hole at tation 66+ 50 (Tr. 172
photo) p. 10, Appas Exh: 4). The
'showing.
Upon returning in the: direction test hole showd dirt-with an 'ocof the car, they observed test holes 'casional rock fracture. Returning to
at. stations 160' aid'442 '(Tr 166, the' car, they proceeded on a trail
169). These test holes showed,.coim- .around Pdtato'Hill (located to'the
umondirt or. dirtTwith an occasional north of the right-of-way at approx.fracture overrock.'4 The test 'holes -imately: station 120) to Midway
served to confirm Mr. Lyshaug's im- Guard, Station' (Tr. 172)i which is
'presson: that the material 'in the located slightly over one mile north
area. was common' with 'rock, frac- of the right-of-way. IDriving south
tures., (Tr.- 202, 741). However, he on the Trout Lake Road, referred to
acknowledged that he made no at- as the road to' Crystal Lake by Mr.
Lyshaug, they reentered the- right5
commences at elevation 3,854
right-of-way

up a steep hill to thO

' The project
'feet in the west, ascends to a high of 4,934
feet at station 162+00 in the middle section
and, then descends 'to' 4,300 feet at station
+30, east.'
'279
14
Tr. 169, photos on page 10 of App.'s Exh.4.
When asked on eross-examination, why he did
not inquire of the Bureau of Indian Affairs 'as
to what the holes represented, 'Mr. Lyshaug
replied "I * * that whatever an officer says
to you what a test' hole, is, it doesn't mean a
thing. I had to rely on my own judgment when
I look in' a test hole." (Tr. 312.) 'This,' of
course, is nothing more than a restatement of
paragraph 2 "'Conditions Affeeting the Work"
of the Instructions to Bidders' (Standard Form
22, June 1964 Edition) which provides that
the Government assumes no responsibility for
representations made by any of Its agentseunless included in the invitation or related documents. See also Clause 13,,"Conditions Affecting the :Work," of the General Provisions.

of-way, at station

+ 52.5 They

walked eastward to approximately
station 50, observing that the area
required medium to light clearing
and that there were a few scattered
boulders on the surface which ir.
Lyshaug referred to as "floaters."
He defined a boulder as a rock of a
foot and a half to two feet in diam"5Tr' 172, 173. Although Mr. Lyshaug referred to this area as station 0, middle section,
the plans (xh. B) reflect that Trout Lake
Road ntersects the right-of-way at station
5+52 and that the middle section commences
,at station.5+25.

667)

I:
-Odob
3,
19X
7

APPEAL

~

OF PL

CONTRACTORS

eter and, stated that 'd * * you figure: you could handle them with a
dozer." (Tr. 14.)
Retracing their steps, they proceeded westward to where the heavy
timber commenced at approximately station 80, western section (Tr.
175). They then returned to the car
and approached the project from
the west at station 0+00 (Tr. 175,

obviously - meant common materials.17 The majority of design. compaction factors il the western section were 30 percent except for 20
percent betweeffstations 42'+ 00and

15 feet of soil cover (Tr., 177).,

significance of a set, of plans that

iTheplans reflected the amount of
excavation and the amount of materialto be, placed in embannment.
For example, the first balance point
between station 0+00 and 2+15 in
the west section reflects excavation
of 369 cubic yards and embankment
of 259 cubic yards.,This indicates
that. 69 cubic yards. of excavation
are expected to fill 259 cubic.yards
of embankment (Tr. 192, 193). This
difference, which is referred to as a
Shrink or compaction factor, is
based upon the principle 'that com-

.goesinto such detail is that a 'prospective: contractor- can determine
wherethe material is going to come
from, where it -is going to go and

58+00X and ten pe'rcent. between

98+00 nd 102+50 (Table 1, p. 39,
Findings of Fact). Design compaction factors in the middle section
range from zero percent to minus 30
176).,They crossed the' creek at sta- percent with the majority at minus
tionl 14, observing rock in the, creek ,ten percent. Design compaction facand walked eastward to approxi.- tors ln the eastern section were zero
mately, station 28 (Tr. 177)., The percent and ten percent. These figsite exploration; was 'discontinued ures were not shown on the plans,
because of darkness..Mr. Lyshang but vary only slightly from calcnwas of. the belief that the, heavy lated factors using excavation and
stald of timber, (estimated at 60,000 embankmenit quantities shown on
plansi
to 70,000
board feet per, acre) made *the
it reasonable to expect from ten to
According to Mr. Lyshaug, the

shrinks when: exca-

mon material

vated and placed in a fill while rock
swells.1' To Mr. Lyshaug, a shrink

factor of approximately 30 percent
;:

f> o

Es

-

I

.

r

.

.

. 7

:

"iMr. Ronald McReary, an expert witness
forPH[L,' testified that rock swefls 40 percent
and often 60 percent whendrilled and blasted
(Tr. 36, 44, 45). In later testimony he asserted
that the sell depends upon the bardness of

that a section of the roadway canl be

completely finished as the work
proceeds

(Tr. 191, 192). HeUtesti-

fled that from the absence-of a pay
item: for borrow-and lack-of adesthearoclk, but tat the swell would not be less
than- 15 percent and would not exceed 40.percent, when drilled,. blasted and placed in the
fill (Tr. 398-402).
17 r. :193. The accuracy of this assumption
is conceded by the contracting officer (pars. 78
:and,90, Findings of Fact).
'. The
calculated compaction factor .from
the plans reflects a plus 9.3 percent, in the,
area between station 208+98 and .216+20,
middle setion and a. plus 3.2 percent in the
area between station 267+31 and 20+19,
eastern section (Table I, Findings). However,
both of these, areas are indicated. to have
''forced balances," i.e., an arbitrary addition
or. subtraction of yardage inorder to obtain
a balance of excavation and embankment (Tr
L.
M549
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ignated borrow source together
with the statement that it was
anticipated that hauling of excavated material in excessof 1,000feet
:would be nominal - and that no sep-

arate payment would be made for
overhaul, the contractor would have
to assume that there was sufficient
material within a balance point
to complete the operation. including finishing (Tr. 208-211)., Mr.
McReary testified that in order to
determine balance points, the, designer, needs information as to soil
conditions or his balance points may
vell be meaningless

(Tr. 386).

Although anticipating that a substantial amounit of. drilling and
shooting would be required in the
east section and in the eastern portion of the middle section, PHL
evaluated the -job as -basically a
scraper and dozer operation.2Y They
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with the Government's estimate of
$1 (Tr. 213). Other bids apparently
ranged up to $1.30 per cubic yard
for excavation and total estimated
prices ranged up to $800,000 (Tr.
374).V

ContractPerformance

D

The contract provided that the
work would be completed within 480
days after receipt of the Notice to
Proceed. It also provided that the
special subbase on the 9.229 miles

of previously constructed roadbed
woluld be completed prior to Sep-

'tember 30, 1968. Article 20.10 of
the Special Provisions stated that
the Notice to Proceed'would be issued on or about June 1, 1968: How'ever, -because the snow cover on the

western end of the project was unusually low and because PHIL de-

sired-to proceed with' the' clearing
considered that the Government as soon as possible in order to minmust have evaluated the job in es- iize the, amount of clearing work
sentially the same way siulce,PI's
during 'the dry, 'fire season, PL
bid price of$1.1Q per c ,ubie
yard for requested and was granted a Notice
excavation compared favorably to Proceed commencing pn April 16'
1968 thereby establishing August 8,
"Planned overhaul (haul.in excess of 1,000
1969 as the completion date (letters
feet) ranging from to 739 fe'etwas contemplated at 14 balance points (Exh. 45). PHL
concedes that it anticipated a small amount
of overhaul at; station. 270+ in the eastern
section (p 2 claim letter of November 5, 1969,
Exh. 6).
20Tr. 141 ii5, 219, 238, 239. Although Mr.
Propes testified that h was told by Tor and
Jill that they observed rock outeroppingson
the west end of the'jdb (Tr. 108; 113), we
conclude that he was confused for he stated
-the reason they did not see all' of the west end
of the job was because of snow (Mr. Lysbaug
testified that therei#as no snow on the west
end, Tr. 297), and as we have seen the only
rock outcrops other than those in the creek
observed by: Mr. Lyshaug and Mr. Adams
during their Site inspection were In the east
section 'and east of the pond, at station 160,
middle section.

of- March 26 ahd April 16, 1968,

Exhs. 12 & 13, respectively).

PklL' cntemplated attacking the
project from west and the east imultane'ously (Tr. 217). The west
end was tobe supervised by Mr.
Jack Adams and the east end, was
to be directed by Mr. Propes and
Jill Adams while Mr. Lyshaug was
ft coordinate the; work and look
after engineering details (Tr. 119).
Drilling and shooting , operations

14).
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were subcontracted to Frank Adams
(Tr. 121, 122; Contractor's

Ques-

tionnaire, dated June 1 1968, Exh.
-

-

Excavation in the east. section,

commenced on or about May 24,

1968 (entry of even date, Project
Diary, App's Exh. 9).. It was important that the eastern section be
completed as Soon as possible in
order that the special subbase could
be' hauled to the previously' constructed road which the contract required be completed prior to September 30, 1968.They immediately
hit solid rock which they were unable to rip.2I In the words of Mr.
Propes'
* all we could do then
was pioneer ahead and skip here a'nd
there and try to find some material
we could rip." (Tr. 122.) This situ-i
ation continued through the first
two cuts and it was -not until the
third cut (station 268 to 253) that
they found material which could be
partially ripped. They sent for another 'track drill.22

-

The rock in these cuts came out
in boulders of' from two to six feet
in diameter, resulting in a shortage
of material suitable for finishing the
21 Tr. 121-124;
Project Diary, entry; of
May 24, 1968. Mr. Bilderback- testified that
there was not a cut on the entire project which
he would classify as completely solid rock (Tr,
474). However, we accept his- characterization
of the rock made prior to the dispute (Project
Diary of May 24, 1968). Similar references to
"solid rock" appear- in numerous other diary
entries.
22Tr. 121, 123. Drilling operations commenced on the east end with one drill on or.
about' June 5, 1968. A second drill was
brought to the job on or about June 11 and a
third drill was on the job in the eastern
section on June 24, 1968. (Daily Log of dates
cited, Gov't's Exh. B.)

e
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grade.s3 Mr. Propes testified that
this was the first job that he had
ever seen that- was of this nature
(Tr. 125) and that "Anytime you
have' that deep' a ut, you would
normally get, no matter whether youdrilled it or shot it or ripped it,
you would normally get enough finish,' to bring the road up to grade."
(Tr. 335.) Ar. Walton of the Federal Highway ' Administration, although anticipating that the'sectionof the project he observed contained
rdck, did not -anticipate any difficulty'in obtaining adequate fnishing
materials

(Tr. 482, 483, 501). The-

consequence of the lack of finishing
material was that PlLH was unable
to complete the work in a station- to
station sequence as planned. The
Govermnent- ultimately recognized
the lack of finishing material andprovided- for overhaul, that is' haul
in excess of 1,000 feet, by Change
Order No. 2 dated June- 30, 1969
(Exh. 3 and- Justification for
Change- Order No. -2, App's

iExh.

12). PIlL's claim for -costsof grading changes caused by the Government's refusal to provide for borrow
is considered infra.
Contrary to its expectation, PHL,
immediately ran into rock from-station 0 + 00 to 14, western section.
(Tr. 220, 223.) Since PHIL was. not

equipped for a drilling and-shooting
operation in this section, they proceeded to open up other areas where
excavation

could be accomplished

- -'Tr. 125-127, 136, 149, 150, 236, 237, 336-

339, 344. The top four inches of subgrade was
to be composed of material which would pass
a three-inch screen (Articles 102-83.10 and
106-3.4 of iFP-61).
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with bulldozers rather than proceed- completed road in this area show exing from station to station as re- cess material which was wasted bequired. by the contract (Tr. 221, yond the clearing line into the trees
(p. 17, App's Exh. 4). Grading in
224).
this
area was not completed until
They found material that could be
late
August
of 1969 (Tr. 327). Delay
moved with bulldozers between tain
completing
the west section was
tions 42 and 52. There was an error;
due
in
part
to
the encountering of
in the P-line survey, referred to as
unanticipated
rock
and in part to aca "bust," which required resetting
tions
of
the
project
inspector
26
of the center line between station 0
+ 00 and station 48.24The grade was
Areas in the west and middle secraised two feet between station 0 +- tions where PHL encountered rock
00 and station 40. Nevertheless, there. are shown on the mass diagram
was an excess of material in this (App's Exh. 2) as follows:
area. 2 There were also survey and

staking errors at station 58 making
necessary a one foot cut for 150 feet
(Project Diary, July 9 and 10,

WEST
Stations:

Ripped

1+25 thru 4

PHL also encountered excess ma--

terial in the area between stations
65 and 73, making it impossible to
complete the cut (Tr. 224-226). A:

diary entry of June 27, 1968,states;
that the road is just about to grade
from station 49 to 90 except the cut
at station 69 which has considerable
Waste' The grade between stations65' and 76 was raised three feet 6n'
Jiiyi 18 1968, in order to eliiminate

wasting of excess material (Tr. 320,
324, 326;, Project Diary of.'even
date).' Nevertheless, photos, of the
24 Tr. 509'; Project Diary entries of June 24,
June 26, June 27, June 28, July i and July 2,.
1968, App's Exh. 9.
2o The Diary entry of July 1. 1968, states
that the area between station50 and 'statio
five (west end) appeared-to be allcUt and no,,
fill. Photos dated September 6, 1968 and
June 21, 1969, show piles of boulders att sation +00 (. 10, App's .Exh. 4). These were
eventually hauled to the fill at station; 14
under Change Order No. 2.
,
I

18 thru 26 __
31: thn35
_
38 thru 42

-_

55+25 to 57+25__-67 thru 70
_-__
102 _____
---105 and 106
_-

Drill & Shoot

15 to 16
18 thru 22
25 and 26

7

32+90 to 33+90
83 and 84
;

_

2 Mr. Lyshaug testified that the delay was
attributable to the drilling' and shooting remaining to be accomplished and to the refusal
of the contracting .. officer's representative,
meaning Mr. Bilderback, to make a decision
as to the disposition of excess material until
it could be determined how the next 'balance
was going to come out (Tr. 228, 231; 240, 325327). However, diary entries concerning discussions with PHL representatives - indicatethe decision to discontinue operations in the
west section was due to a desire-to finish thehigher elevations of the project first and to
finish grading in the east in order to haulspecial subbase material (Project Diary of
July.8 and 12, 1968). We-accept Mr. Lyshaug's
testimony because as we find ifra, it is
consistent with other actions of the project
inspector and because the Justification for
Change Order No. :2, . dated June 26,. 1969
(App's E:xh. 12), indicates the overhaul of
excess material from stations, 51 to 70. to
stations five and 15, west section. The: need
for additional material at station five was
apparently de to the grade change (Tr. 225).
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MIDDLE
21+50 to 24+90 _
30+50 to 34…_____.
37 th Li 40+80

reasons: (1); all but one of the six
large tractors (four C 6's, a D-9
and a D-8) which were on the job
at various times, were equipped
with a ripper as well as a bulldozer
and records of when one operation
or the other were being performed
were not maintained (Tr. 244, 245)
and (2) confusion as to the location
of work being performed.2 8 The
Government has made no serious
attempt to dispute the presence of
rock at the locations as shown and

8 and 9

16+50 thrn
18+75
21+90 thru

24+90
45 thru,48--

27+40 thrA
27+60

7

88 thrun 94--___
101 thru 103+50-_.
105 thru 110

31 thrn 34

115+50 thru 121.
124+50 thru 125+ 501

64 thru 70+20

127 thru 132+20.

88 thru 94
115 thru 121

37 thru 40+80
52 thru 55
78+80 thru

80+80

140 tbru 10+50_
156+50 thru 161. ._
177 thru 184+20-. ._

189 tru 194L'.'.
198 nd 199_
203 and 204-__-

we accept the mass diagram as sub-

127 thru 132+20

stantially accurate in this respect.
PHL placed the Government on
notice that it had encountered rock
in the upper (middle) ad western
sections of the job, despite the fact

141 thru 150

157+60 thru
:: 159+500
181 thru 184+50
188 thru 200
202 thrue

that the contract indicated this

- 228+53 7

would be common excavati6n,' in a

27this list dlifferssomewhat frorn the areas
where PHL allegedly did not anticipate 'rock
(p. 4, Exh. 7; App's Exh. 10), which are as
follows

0+UOrto 2+13

6±77th
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letter dated September 10, 19682
(Exh. 8).

PIlL suspended operations fr

75+84

the winter on October 7, 1968 (Proj14+73 to 2+98
83+58 to 91+59
ct Diary Of even date). At this
20+981to 30+75
9'159 to 99+08:
30+73 to 37+95
9±08
+. to 107+70 .
time only' the'sections from 224 to
37+95 to 42+63
129+61 to 138+78
229 and from 260 to the end' of the
6+53to17+92
13&+73to-144+10
24+90 to 35+5.
project i the eastern sectioni we#r
144+10 to 154+63
5+85 to47+14
154+63 to 157+15
finished while the balance 6of this
47'+14 to 55+72`'
1i7+45 to 188+79
section was not to 3/10 of a foot
55+72to 66+77
188+79 to.197+51
*These:areas where rock fVasen- tolerance as required (Findings
Par. 132;-ProjectDia4 of June 19,
countered are derived from PIL
and Government rcords (Tr. 31, 1969). Ffom: station 120 to 224 in
53). Our review. of the Daily Log the middle seetio,' the grade 'was
(Gov't's Exh. B) and Project just roughed in. About half the' ex-'
as co mpleted in theDiaries (App's Exh. 9) has enabled cavation
us to verify almost in toto the areas area from station 100to 120,middle
where drilling and shooting opera- section. 'In the area from station Ave
tions were conducted. We have been. to 100, middle section, virtually-no
unable to verify to the same extent;
Because of the, overlapping station numthe areas which were assertedly bers, personnel maintaining the records were
r itpped, i d ue t o t w pric:i
. . -la.. frequently confused as to the location of,
rippe . Tms s due totw prmelpal various work operations.
2+15 to 4+06

, 75+84 to 8S-+58

-
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excavation had been accomplished.
From station 35 to 113, west end,

most of the excavation .had been
done, but the grade was not to
specification tolerances.
Work was resumed on the project
on July 7, 1969 (Project Diary of
even date). Completion of the pro'ect was subcontracted to Hall Inter-.
nationalbecause PHL was no longer
able to finance the work.29The proj-
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mon with some rock in the middle
section and that the rock in the eastern section was rippable and would
yield ample materials-,for finishing
(Brief, pp. 12-16, 20; Reply Brief,
pp. 4, 5 and 12). PHIL contends that

its expectations of the materials to
*beencountered as' derived from its
site inspection and compaction factors calculated from the plans were.
strengthened by the fact the conect was accepted as complete on Sep- tract specified that overhaul would
tember 16,.1969,two weeks after the be nominal, that no borrow sources
comletion date of September 2, as or waste disposal areas were desigextended, (Daily Log of:Septem- nated on the plans, that the contract
ber 16; 1969; Construction Inspec- required'the top four inches of subtion: Report dated September 16, grade be finished with material
1969,Exh. 25). The cohtract did not which would pass a three-inch
contain a liquidated damages clause screen and that the grade was to be
and'. the. B-ureau has not attempted finished' to within 3/io of- a foot as
to assessany charges for the delayed the work proceeded. PHL also recompletion (memorandum,' dated lies upon the Government, fluailre
to disclose the information. in the
September 19 1969, Exh. 26).
soils report (Exh. 37).

Discussionand Further Findings

PHL contendsthat it reasonably
anticipated that 41 percent 'of the

PHL asserts,that it encountered excavation would be rock '(in the,

subsurface rock where the contract
and plans indicated the presence of
common material., Based on the established principle that rock swells
when excavated and placed in the
fills while common material shrinks
(note 16, supra), PIL argues that
the compaction factors calculated
from the excavation, and embank-ment quantities shown within the
balance points on the plans reasonably led it to expect common material in the western section, com9Tr. 142, 155, 156; Project Diary of
June 26 and July 3, 1969. It appears that PHL
lost between $160,000 and $170,000 tn 1968
(Tr. 214).

eastern section and eastern portion
of the middle sections), whereas
rockactually encountered amounted
to 87 percent of the' excavation
(claim letter, dated November 5,
1969; Brief, p. 22). PHL

also con-

tends that it anticipated a balanced
job, i.e., that excavation quantities
within the balance points on the
plans would compact to the embankment quantities within such points,
whereas not one of such poi'nts actually balanced and that this condition as well as the lack of finishing material is attributable to the
fact the project was designed for
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upon a reasonable site inspec-

common material but rock was en-

Ous

countered.
Although Mr. McReary acknowledged, that material could not accurately be classified solely* from
compaction factors .(Tr. 65, 66), the
Government doesnot dispute PHL's
contention that compaction -factors

tion, that conditions encountered

are an indication of materials expected to be encountered.e0 Afr. Bil-

were substantially

as expected by

the Bureau, that the amount of rock
PILL alleges to have encountered is
grossly overstated, and that any detriment suffered by PI-L because of
the changed condition in the western section was more than offset by
the existence of common material in
other areas. where the, Bureau expected, and P-IL should have ex-

derback, although emphasizing that
compaction factors were an estirock.D
mate, admitted that the contractor pected
.should have considered them as
The details of the site investigabeing reasonably accurate (Tr. 573, tions by Mfr.Bilderback and Mr.
620-622). Mr. Erickson testified Lyshaug recited earlier make it obthat the contractor should not rely vious that PL' s site inspection
onl-the difference between the ex- was at least as extensive as that of
cavation and embankment of the Mr. Bilderback, who designed, the
materials to be encountered with- project. Accordingly, the Governout visiting the site, but conceded ment's criticism of PHL's site inthat his opinion would be otherwise spection is valid only if PHLLdidn't
if the contractor visited the site and see or ignored obvious manifestasaw no reason to question the ac- tions of rock. The Government relies
curacy of the plans (Tr. 715, 716). on 25 photographs, taken on July
The Government concedes that 20, 1970, of which only 17 are perthe unanticipated rock encountered tinent" to support its contention
by PHL in the areas between sta- that the existence of rock was obvition 0+00 and 37+95 in the; west- ous. These pictures were taken after
ern section probably constitutes a the project was completed and after
changed condition (Brief, p. 16). the claims were filed. The photos
However, the Government asserts purport to show rock outcrops, boulthat PHL's site investigation was ders and rock ledges at varying
inadequate, that the soils report dis- and. in some instances unspecified
closed nothing which was not obvi- distances to the right or left of the
completed roadway. The difference
'0 Findings, note 17, spra;
Brief, p. 4. Inin terminology is significant. Alterestingly, Mr. Walton testified that since this
was a "scratch job" with shallow cuts and
though it is not entirely clear, the
fills, the normal swell factor for rock does not
-apply in that the contractor should assume
that some of the material would have to be
wasted in widening the fill slopes (Tr. 485486, 495, 496).j Other- than an unsupported
statement in the findings, there is no evidence that the project was designed or that
the contract -. was administered with this
concept in mind.

lExhibit 46. The first two involve rock in
areas where the Government concedes t did
not anticipate rock (note 6, spra), and the
last six involve areas from station 203+90 to
219+00, niddle section, where PHlL does not
claim it encountered unanticipated rock (note
27, suspra).
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"rock outcrops" in photos four, five,
six and 18, appear, in fact, to be
loose 'boulders. Mr. MciReary testi-
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contrary, have not been sustained.'4
HIavingfound that PilL's site investigation was at least as extensive
r
asthat of the Bureausegn

fied that in his experience boulders
'on the surface were out f place, wh-o Idesigoned the project and reasonable under the circumstances, the
hatving been transported 'by glacial
was not
action or otherwise, and were 'not assertion that PL
necessarily an indication of Imate- harmied by the failure to disclose
the soils report 'may be disposed of
rial 'beneath the surface (Tr. 400).
Other photos, i.e., seven, eight, rather quickly. We, of course, recogten and 13, depicting wh'at are nize that there can be no contractual
labeled 'boulders or rock could show liability for the failure to*disclose
loose surface rocks. Photo nine is as- what is obvious and that soil borserted to depict "boulders in gumlly" ings and soil data maiynot accurate26
(Brief, p. 9). Being' beneath the ly disclose area soil conditions.
road surface, this is not necessarily However, inherent in our determi'an indication of rock in the road- nation that PilL's site investigation
was reasonable is the conclusion that
way. There 'is, of course,~ no doubt
existence of rock was not obvi-the
that most of the remaining photos
ous
i the areas where PH-L claims
accurately depict rock outcrops.
unanticipated rock
encountered'
it
However, we cannot, overlook' the
that PilL was enis
settled
and
it
factth'at what is obvious as a inat." This finddisclosure
to6
full
trof hindsight may not have been titled
of the
disposes
ing necessarily
so as a matter of. foresight. In adGovernment's contention that, any
dition, Mr. Powell spent considerdetriment' suffered b PL by the
able time reloclating the eastern por- encountering of rock in the western
tion of the, middle section of the section is offset by the f act cbmmon
roadway for the express purpose of material was encountered in the
avoiding rock.72 Lastly, we think middle: section in areas where rock
there is considerable merit, in PilL's
should have been anticipated.
assertion that notwithstanding the
To support its contention that
Bureau's present contentions, it, ini
31The Government suggests that PHL was
fact, viewed this project in much remiss for failing to probe the test holes with
tools (Brief, p. ). We have rethe same manner as did PilL. We. appropriate
jected similar contentions in the past, Horris
that PHlL's site investiga- Paving arindConstruction Oompany IBCA 487~conclude
(July 1, 1967), 74 ID. 218, 67-2 BOA
tion was reasonable 11an d that 'the 3-115
par: 6468, and reject them here.
Lyshaug testified that had PilL been
Government's contentions to te
3Mr.

32Tr. 686-688. He considered that he had
done 'a pretty good job." (Tr. 688.)
13In reaching this conclusion, we are, influenced by the Government's failure to disclose
thesoils report. See Maryland Painting Company, Elng. BCA, N~o.3857 (August 17, 1973),
78-2 BOApar. 10, 223.

'aware of the soils report its estimate of costs
would certainly have changed and that it
was doubtful if they would have bid since their
equipment was not suitable for such extensive
drilling
and shooting (Tr. 216).
5
Mandel v. United States, 424 F.2d
Mau~rice
1282 (8th cir., 1970).
27 Ragonese v. Unit ed States, 128 Ct cl. 156
(1954)'1;Leal v.~United States, 149 Ot. el. 461
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conditions encountered were substantially as expected, the Government points to the close correlation
between total estimated excavation
of 202,100cubic yards and asserted
actual excavation, including borrow,
of 219,403.0 cubic yards.3 8 While

the asserted actual quantities are
pay quantities and would, presumably be accurate or reasonably so, it
is clear that these "actual" quantities
do not include the contractor's claim
for additional excavation which was
settled by the Government's agreement to pay for 20,000 additional
cubic yards (Tr. 40). In addition,
the contractrequired that pay quantities be determined by the average
end-area method, the material being
measured in its original position
(Article 102-4.1 of FP-61; Article
9.1, p. 23, of the General Requirements). While the extent to which
pay quantities were actually determined by such measurements is not
clear,3 9 it is obvious that such meas-

urements bear no relationship to the
kind of material excavated (Tr. 60).
Related to the question of whether
this project turned out as planned
is the question of whether this was
a balanced job. PHL asserts that
contrary to its expectation, not one
(1960) Anderson
Gerrero, ASBCA No.
17041 (November 29, 1972), 73-I. BCA par.
9S02. Cf. Flippin Materials Company et al. v.
United States, 160 Ct. Cl. 357 (1960).
8 Tr. 50;
Findings, pp. 49, 50; Brief, p. 17.
Mr. ilderback testified that the increase of
8.6 percent of excavation over that planned
"I 5 * is a very, very good result in this kind
of a tough, mountain, rock job. I think it
.could be twice that and still be considered
very good." (Tr. 79.)
39 Payment was made on the basis of remeasurements and on the basis of an agreed yardage with the contractor (Tr. 547, 627).
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cut actually balanced (Tr. 227-229;
316; Reply Brief, p. 15). PI-L attributes this to the fact that the
project was designed for dirt whi]e
rock was actually encountered. PHL
relies upon the shortage of finishing
material, discussed infra, and upon
the fact that it was necessary to supply substantial quantities of borrow
even though no borrow sources or
estimated quantities of borrow were
shown on the plans.40 Some 21.borrow pits, several of which are listed
as unauthorized, from which an estimated quantity of 5,525.3 cubic
yards of material was excavated,
were apparently utilized. through
October 3, 1968. (Findings, Table
VI.) Mr., McReary testified that
there were a total of 23 or 24 borrow
sources (Tr. 34). Since the record
indicates that PI-L obtained or attempted to obtain borrow from several sources not listed in Table VI
of the Findings (Project Diary of
September 29,1968), there is a question as to the accuracy of this total.
Table V (Findings, p. 50) indicates
total borrow of 26,631.4 yards
amountingto 13.4 percent of design
yardage. Since the contract provided that borrow would be considered
for payment as unclassified excavation, the amount of material upon
which overhaul was paid would appear more significant than the quantity of borrow or number of borrow
sources. However, despite the fact
that a purpose of a mass diagram
is to depict the movement of mate40Mr. Erickson testified that the Bureau
expected to pay for borrow as excavation, but
conceded that "e
didn't, expect.to have to
overhaul in order to get borrow." (Tr. 712.)
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rial for pay, purposes (Tr. 629),
recorddoes not, reflect the total

quantity 'upoi which overhaul was
paid under Change' Order No. 2.:'
Mr. Bilderback- acknowledged
that none of the cuts on the project
actually balanced. He testified "I
think that some,of the balances on
the job were quite close." (Tr. 587.)
He stated that balances in the eastern section were geneially long, that
is had excessmaterial, that balances
in the middle ,section,,weregenerally
short and admijtted at 'the western section was not comparable because of the redesign (Tr. 587, 588).
He was, nevertheless, of the opinion
that the project balanced quite well.
it is, of course, hardly surprising
that the author of a design will defend its validity. In addition, Mr.
Bilderback's testimony is based
upon the mass diagram which was
compiled at the time the findings
were prepared (Tr. 629), has the deficiencies hereinafter noted, and
understates actual excavation by
20,000 cubic yards. As we find infra,
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the embankment (Tr. 37, 38). We
find that not one balance area actually balanced 4 and that there were
significant and substantial variances between the design and actual
balance quantities.
The other half of the Governmelit's. contention, that conditions
encountered were' substantially as
expected is the assertion that PHL
did not encointer as much rock as it
claims. The Government asserts that
it expected that some rock] would be

encountered in 85.8 percent of the
excavation (par. 81,, Findings of
Fact). A table (Table II, p. 43, of
the Findings) compares percentages
of rock allegedly anticipated in the
design with the amount of rock
actually encountered in the areas
where PHL claims unanticipated
rock (note 27, supra) and purports
to demonstrate that PHL actually
encountered

9,000 cubic yards less

rock in these' areas than anticipated
in the design. Aside from the com42It

is, of course, clear that

quantities

within balance points are not, and
the project was cross-sectioned after shown
should not be, expected, to be precise. The
completion only in the eastern sec- "L-line" was not staked at the time of bidding
the plans, Sheet No.:2, state:
tion. Mr. McReary testified without and"LINE
AND GRADE AS SHOWN ON
contradiction that there were forced SHEETS 4 TO 19 ARE SUBJECT TO
balances utilized in compiling the ADJUSTMENT."
See also Article 4.2 "Change in Drawing and
mass diagram and that it was im- Specifications-Adjustments in Quantities of
General Requirements, which provides,
possible to construct a mass diagram the
inter alia, "* * * that it is inherent in the
to reveal where the balance points nature of the construction work to be performed under this contract that minor changes
are withoutknowing the value of in the plans and specifications may be necesduring the course of construction to
the cuts as built and the volume of sary
adjust them to field conditions * * *." In
The mass diagram reflects overhaul of
3,296 cubic yards in the west end and a
small amount in the extreme east end. Overhaul on borrow from the pit at station 174,
middle section, is not shown as such. Estimated overhaul totaled 5,750 yards (Justification for Change Order No. 2, App's Exh. 12).
41

addition, see Article 105-1.1 of the Special
Provision providing in part that "End-hauling
of excavation material from one balance section into another will be limited to 1,000 feet."
4s Rock for this purpose is defined as material which was drilled and blasted or which
in Mr. Bilderback's opinion required drilling
and blasting (Tr. 645).
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paction factors as calculated from
the plans there is no documentary
evidence, dated prior to the invitation, to support the percentages of
rock the Government now claims to
have anticipated. The percentages
of anticipated rock shown in Table
II are based on a schedule, "Design
Compaction Factors and Anticipated Excavation" (Exh. 38),
which was compiled at the time the
findings were prepared from Mr.
Bilderback's memory of how he designed the project (Tr. 617, 618).
Mr. Bilderback acknowledged that
he made no field notes at the time
of his site visit and testified that the
percentages of anticipated rock
were carried back to the officein his

paction factor calculated from the
plans is a minus 19.3 percent and
rock allegedly anticipated in the design was 63 percent. In the area
from 24+90 to 35+85 middle section, the calculated compaction factor is a minus 16.9 percent and rock
allegedly anticipated in the design
is 75 percent. Calculated compaction factors in the area between 35
+ 85 to 75 + 84,middle section, range
between minus 15.5 percent and
minus 21.6 percent and the rock allegedly anticipated in the design is
shown as 50 percent. Between stations 128+68 to 197+51, middle
section, compaction factors vary
from a minus 10 percent to a minus
18.5 percent and rock allegedly anticipated in the design is uniformly

The findings (par. 80) state that
compaction factors used in the design were based on material ex-

shown as 90 percent.

head. 44

pected to be encountered. A compac-

tion factor of minus zero to minus
ten percent was allegedly for predominantly rock excavation, minus
20 percent was for heterogenous ex-

cavation of rock and dirt and minus
30 percent was allegedly for predominantly dirt excavation (par.
78, Findings).

The foregoing demonstrates that
compaction factors as calculated
from the plans, which vary only insignificantly from*compaction factors assertedly utilized in the design, have little or no relation
to the percentages of rock the
Government now claims to have
anticipated.
A second difficulty with Table II
is the amount of rock actually encountered. The findings (par. 86)
as well as Mr. Bilderback's testi-

Table II shows a compaction factor ranging for a minus 29.8 percent to minus 30.1 percent in the mony (Tr. 464, 465, 577, 668), would
area between 0+00 and 42+63, lead to the conclusion that the perwestern section and admits that the centages of: rock encountered are
Government did not anticipate rock based upon on-the-spot observations
in this area. In the area from 6+53 as recorded in the daily log and
to 17+92, middle section, the com- project diaries. However, on crossexamination, Mr., Bilderback ad44Tr. 618, 641. With, respect to this testimony, appellant's counsel makes the observainitted that the specific percentages
tion that it "strains credulity" (Reply Brief,
did not appear in the records and
p.6).
525-599-73-

3
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that these were his estimates.4 5 PHL
claims 62,991cubic yards of rock in
the areas where unanticipated rock
was encountered whereas the calculations in Table II indicate only
23,536 yards of rock in the claim
areas, including 2,040cubic yards of
rock in channel changes which were
not specifically included in the claim
but are within the claim areas. The
quantities of unanticipated rock
claimed by PHL are also based on
estimates (Tr. 242, 328, 330).

Quantum not being before us, we
need not resolve the controversy
over the amount of rock encountered.4 7 Nevertheless, we will review

briefly the evidence in this regard
in order to bring into focus additional arguments of the, Government that conditions encountered on
the project were substantially as expected. Based on a review of Gov45Tr. 637, 667, 677. Our examination of the
project diaries and the daily log reveals the
use of percentage of rock encountered in isolated instances, e.g., Daily Log of September 9,
1968 and August 6, 1969.. All of such percentages are based upon estimates and not
actual measurements.
a
Exh. 10. However, 3,287 cubic yards
Epps
of rock allegedly encountered between station
55+72 and 66+77 and 6,314 cubic yards of
rock allegedly encountered between station
66+77 and 75+84 have been marked out with
a pencil. Mr. Lyshaug testified that this was
because of a typing error (Tr. 194). Subtraction of these amounts would reduce the
claimed yardage to 53,390.
4 In Roscoe-Ajao
Construction: Company,
In. and Knickerbocker Construction Corporation v. United States, 198 t. Cl. 133 (1972),
it was held to be error, in a case where quantum. was not. before the Board, to deny a
changed condition claim upon the ground the
alleged change was not shown to be material
without deciding whether a changed condition
had, in fact,'been encountered. We have no
hesitancy in determining that the amount of
rock encountered by PHL was material. See
United Contractors v. United States, 177 Ct.
Cl.151 (1966).

[ 801LD.

ernment and PI-L records relating
to drilling and shooting, appellant's.
expert witness, Mr. Mckeary, estimated that drilled and shot rock
and ripped rock, not drilled and
shot, amounted to 175,000 cubic
yards (Tr. 375, 445). Mr. Lyshaug,
based

on 2,039 total

number

of

drilling hours (App's Exh., 6),
powder f consumption
totaling
153,780pounds and 1,642 caps expended (App's Exh. 5), estiniated
that rock drilled and shot on the
project exceeded 160,000yards (Tr.
242, '328-331!). He. testified that
hours spent, drilling and shooting
were more than twice what he anticipated. He also estimated that
because of its bouldery condition
they ripped 30,000 yards of rock
which had been previously drilled
and shot. (Tr. 328, 329). 'Mr. Bilderback estimated total rock excavation at approximately 100,000cubic
yards.4 8

Based upon swell of from 40 to 60
percent for rock testified to by Mr.
MclReary, the Government argues
that the amount of rock PHL alleges it encountered would extend
the width of the embankment from
the design width of 32 to 36 feet to
56 to 71 feet and place the fills in
the woods throughout 87 percent of
4S Tr. 465, 644, 645. This figure was based
on accepting PHL's statement that It anticipated that 41 percent of total excavation
would be rock and adding thereto 23,536 yards
of rock encountered In the areas where PiL
states it did not anticipate rock. Mr. Bilderback's estimate excludes all overburden (Tr.
646-649), while PiL contends that as a practical matter, and in accordance with industry
practice, rock with a foot or two of overburden
must be treated as all rock (Tr. 53, 199, 200,
280).
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the job (Tr. 551, 552; Brief pp. 13,
14). Mr. Bilderback

characterized

this result as "unthinkable." (Tr.
552.) He asserted that, in fact, material went into the woods in possibly two isolated spots. As we have
found, the 40 to 60 percent range for
swell given by Mr. McReary was immediately after drilling and blasting and the actual swell would reduce to between 15 and 40 percent
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of disposing of boulders resulted in
an irregular slope beyond the embankment line (Tr. 262-264). The
measurements which would determine whether the road is wider than
the design width in the eastern section are not in evidence. Mr. Bilderback testified that there was a six
percent difference between staked
and final cross-sections in the east-

ern portion and that since'there was
less rock in the western and middle
portions of the' road, he would expect the difference in those sections
to be less than six percent (Tr. 547,

when the rock was moved and
placed in the fill (note-16, supra).
Based on some rough calculations
and the fact that the material will
subside and compact where traveled
by heavy equipment, Mr. Lyshaug
testified that the additional material
could be accommodated in an additionalfoot or a foot and three quarters of fill width.4 9
i
Although Mr. Bilderback has
compiled a mass diagram (Exh. 44;
App's Exh. 2) purporting to show
precise quantities for excavation,
borrow 'and waste, the completed

As we find infra, the Government's position that the road was
not built beyond the design width to
any significant degree is contrary
to the position taken by Mr. Bilderback while the road was being constructed. Photos of the completed,
or nearly completed, road show substantial quantities of material
wasted into the trees at stations 52,

road was cross-sectioned only in the

73, 84, 103, 142 and 186, middle sec-
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eastern portion (Tr. 625; 630). Mr.
McReary testified that without
cross-sectionilig the mass diagram
was only a matter of judgment or
an educated guess at best (Tr. 35,
36, 46-48). He aserted that with

tion and at-stations 205 and 210 in
the eastern section (pp. 17,23,25,28,
30 and 31, App's Exh. 4). Other
photos taken by the Government
prior to completion (Appeal Exh. 6
of Exh. A) for the purpose of
rock "'hat
is commonly done is
denonstratihg that material was
that fills are built wider, and be- wasted clearly show extra width of
cause they are not recross-sectioned, the roadway' or embankment.
Mr.
no one really knows what volume is
Bilderback acknowledged that the
contained in that fill." (Tr. 52.).Mr.
road was wider than the design
Lyshaug indicated that the necessity
width between stations 160 and 216,
4aTr. 736-740. The Government cites Mr.
east, because of material that. was
Bilberback as testifying that te road exceeded design width in only two or three instances. His actual testimony was "xcept for
those two or three instances, no material went
into the woods." (Tr. 553.)

-wasted (Tr. 553). It was also neces-

sary for appellant to excavate fill
sections in order to dispose of large
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boulders (Tr. 141; photos, p. 9, would be more favorable than those
App's Exh. 4). We find that the encountered has been set forth above
road exceededits design width to an and will be repeated here only to the
undetermined but significant degree extent necessary to the decision.
and that the Government has not
In James H. Clack v. United
sustained its contention that it States 51 and Pacific Alaska Conanticipated rock to the extent now tractors,Inc. v. United States, note
claimed.
50, supra, the Court rejected contenIn addition to the compaction fac- tions very similar to those here adtors as calculated from the plans, vanced by PHL. In Clack, the Court
PHL relies upon the Government's held that notes on the contract
estimate of one dollar for excava- plans, seemingly indistinguishable
tion as compared to the contract in effect from the note on the plans
price of $1.10 to support its asser- herein (note 42, spra), together
tion that the Government, in fact, with the fact the project cross-secviewed this project in much the tions were not staked at the time of
same manner as PHL. Government bidding, also a fact here, should
witnesses insisted that the one dol- have placed plaintiff on notice that
lar estimate was reasonable (Tr. there would be some change in ex84, 495, 713). We conclude that this
cavation and embankment quanticontention has merit and is an ad- ties. The Court rejected plaintiff's
ditional reason for finding that the contention that each balance area
Government did not anticipate as was to be considered separate from
much rock as it now claims.
other balances and denied the claim
for a constructive change based
DECISION
upon the contention plaintiff had to
It is now settled that in consider- excavate more material and haul
ing a category one "changed condi- it greater distances than contemtion" claim express representations plated.
In Pacifie Alaska Contractors,
as to the conditions to be encountered are not necessary and that the Inc., supra, the Court characterized
issue is whether "* * * There were the intent of the Government agents
such indications which induced rea- that the project would be a balanced
sonable reliance by the successful one as merely "hopes, expectations,
bidder that subsurface conditions guesses, or suggestions" and held
would be more favorable than those that plaintiff was not warranted in
encountered." 5 PHL's contention drawing any conclusions from the
that the contract documents did con- rough estimates on the plans as to,
tain indications that conditions the balanced nature of the job and
the underlying physical conditions.
:0 Pacifi Alaska Contractors v. United
The Court emphasized the frequent
States, 193 Ct. Cl. 850-872 at 864 (1971). See
also J.

. Robertson et al. . United States,

194 Ct. Ci. 289 (1971).

6

184 Ct. Cl. 40 (1968).
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reminders that estimated quantities
were to be viewed with great cau-

tion and said that the contract documents were substantially silent in
this respect, which fact should have
been recognized by the plaintiff.
The rationale of the above decisions would, at first blush, seem to be
dispositive of the instant claim.
However, in Morrison-Knudsen
Company, Inc. v. United States,5 2
the Court held, inter alia, that con
tract drawings showing for various
segments of the roadway "(1) excavation in cubic yards; (2) borrow
in cubic yards; (3) embankment in
cubic yards; (4) overhaul in station
yards; (5) borrow overhaul in
cubic-yard miles; (6) the specific
borrowpit locations, * * * and (7)
the quantities of unsuitable excavation material that were to be
wasted" was information essential
to the preparation and submission
of a bid. The evidence showed that
65 percent of the designated borrow
pits failed to produce suitable material as compared to a ten percent
failure rate which might normally
be expected. The Court held that
plaintiff was justified in relying on
the relative accuracy of the borrow
pit locations and other data shown
on the drawings, rejected a contention that a contract provision to the
effect that the Government assumed
no responsibility for the quantity of
acceptable material at designated 1ocations placed the entire risk of the
suitability of the borrow sources
on the contractor and ruled that
actions of the Government in desig52184Ct. Cl. 661 (1968).
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nating substitute borrow sources
and ordering plaintiff to perform
borrow excavation and overhaul far
in excess of quantities shown on the
contract drawings constituted compensable changes, overturning a decision of this.Board , to the effect
that compensation in excess of contract prices was precluded unless
the overrun was in excess of 25 percent.

Morrison-Knudsen, spra,

was

decided subsequent to Clack (note
51 supra) but Clack was not re-

ferred to therein. In Pacifc Alaska
Contractors,Inc. (note 50, spra),
Morrison-Knudsen was distinguished upon the ground that
"* * * there were very material differences in the usefulness of the
borrow pits as compared to the indications in the contract documents
* * * 193Ct. Cl. at 864. We conclude, however, that the Court's
broad statements negating the contractor's right to rely on the accuracy of bid information must be
viewed with caution and that the
controlling finding in Clack was
-that the construction balance points
did not differ to any great extent
from the plan balances. Similarly,

in PacificAlaska Contractors,Inc.,
the controlling finding was that the
differences with respect to borrow
pits between the contract indications and actual conditions encountered were not substantial or significant.
The record in this case reflects
Morrison-Knudsen Company,, Inc., IBCA
36 and IBCA 50, 64 ID. 185 (1957), 57-1 BCA
par. 1264, affirmed on reconsideration; 66 I.D.
71 (1959), 59-1 BCA par. 2110.
53
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that the contractor should have
been able to rely upon the fact that
the. excavation and embankment
quantities shown within the balance points on the plans would be a
rough approximation of the quantities encountered in actual construction and that the differences between these quantities, called "compaction factors," were based on
materials 'expected to be encountered. Indeed, as in
orisonKnudsen, supra, we do not believe
an intelligent bid could have been
submitted on this solicitation without balance point information.
The remaining question is
whether conditions actually encountered differed materially and substantially from those indicated. We
have found that there were significant and substantial variations between the design and actual balance
area quantities and that the road exceeded its design width to a substantial but undetermined degree
because of rock. We, therefore, find
that the unanticipated rock encountered by appellant.and the lack of
borrow or suitable materials in situ
constituted a changed condition.

;I:5 GradingChanges
This claim is based upon the lack
of suitable finishing materials in the
middle and eastern: section of the
job and: upon the changes in the
contractor's method of operation
made necessary by the Government's refusal to designate borrow
sources when this condition was
called to its attention.
The contract, as we have seen, re-

OF THE

INTERIOR

[ 80 I.D.

quired that the top four inches of
roadway be completed with mate-

rial which would pass a three inch
screen. While the size of material
permitted immediately below the
top four inches is not clear, we note
that the'top 12 inches of subgrade
were required to be rolled. It also
provided that coarse rock and
boulders were to be used in the f or-

mation of embankments and that
where feasible such material was to
be placed in lower sections thereby
conserving the more suitable material for the top portions of the subgrade. The contractor clearly had
an obligation to conserve material
deemed.suitable by the engineer for
finishing or placing in the roadbed.
The record indicates that PHL
representatives were told by the
project inspector on. several occa-

sions that "finishing dirt" was being
placed on the bottom of the fills and
was not being saved (Project Diary
of July 12, 15 and 18, 1968). On one

such occasion, the project nspector
was informed that PHL personnel
were saving fliishing material but
they had been stopped by Mr. Lyshaug.54 There is no evidence of. the

amount of materials involved in
these requests.
Mr.. Propes inquired of Mr. Bilderback where.'they were going. to
obtain 3,500yards of material necessary to finish the fill from 261+00
Project. Diary of July 18, 1968. Mr.
Lyshang testified that he did so because they
were removing a shallow layer of basically
organic material from uneven rock and that
operating under such conditions tore the equipment apart (Tr. 257, 258). He asserted that
organic material was not suitable for
finishing.
54
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to 267+13 (Project Diary of August 20, 1968). He was told that his
fill was four to eight feet too wide
and that his cut slopes were too full.
He was asked to "cut his slopes and
pull his ditches" and that if he still
needed more material, he would
have to drag it up off of the fill or
borrow at. his own expense. He was
further told that he could use material from the next balance but that
no overhaul would be paid for it.
However, the Project Diary of August 22, 1968,states that after material allegedly improperly placed was
salvaged, the balance was "way
short," and that the Bureau would
have to pay for borrow.'5
PHL hauled an estimated 3,000
yards of material across the balance point from the cut at 247 + 50
to 249+92 to the fill at 264+±00to
267+00 (Project Diary of I August 21, and 22, 1968). This, of
course, was beyond the free haul
distance 5 and would appear to involve more than finishing. material.
Is Nevertheless, when Mr. Lyshaug inquired
whether any allowance for borrow for finishing had been made in the monthly estimate, he
was told no 'because the Bureau wouldn't pay
for borrow where material was wasted (Project Diary of September 7, 1968). When Mr.
Lyshaug denied wasting material suitable for
finishing Mr. Bilderback responded that P11L
had filled in a hole one-and-a-half to two feet
by 200 to 300 feet'with material conserved for
finishing. Accepting the larger of these figures
and two feet for the missing dimension, the
maximum amount of material involved would
be less than 45 cubic yards. This assumes-the
material was suitable for finishing which has
by no means been established.,
BeThe Project. Diary of August 22, 1966,
states that Propes and Lyshaug agreed that
450 yard-miles involved was about equal monetarily to the 150 or 200 yards of material
beyond the roadway prism in the fill at
266±00 to 267+00. The record is not clear
whether PHL was subsequently paid overhaul
on this material.
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The project inspector's view that
PHL, was wasting material suitable
for finishing is based upon PHL's
failure to complete rough" grading
operations to Mr. Bilderback's
satisfaction, the undercutting of the
cuts and the overbuilding of the
fills. Although, Mr. Bilderbck

ex-

cused the variation between the estimated and actual: excavation
quantities upon the ground that this
was a "tough, mountain, rock job"
(note 38, supra) , one looks in. vain
for any recognition of this fact in
his interpretation and application
of contract requirements during the
contract period.
The project inspector was critical
of PHL's operations. for not being
closer to planned grade, for not having more grade checkers and for
conducting a "hop, skip and jump"
operation. The record indicates that
PHL's rough grading operations resulted in a grade from one to two
feet below the planned elevations
in some areas, as much as three feet
too -lowIin at least one cut, and as
'much as a foot and-a-half too high
in some other areas.57Since boulders
of from two to eight feet in diameter
were excavated and laced in the
fills,5 8 and since there was a short-

57 See Project Diaries of July 25, 'August 5
and 7, September 2 and 5, 1968, and July.16,
28 and 31, August 1, 4, 6, 12 and 25, 1969.
Most of the low areas are stated' to be due
to "undercutting."-One of the high areas (fill
at station 134) was attributed to placing
boulders six to eight feet in diameter which
had to be repositioned,. while another of the
high areas (stations 158 to 162) was attributable to placing of boulders and to the fact
the area was not staked because it was under
three feet of water (Project Diaries of July 16
and 28, 1969).
UsTr. 126, 136, 292; Project Diaries of September 16, 1968, and July 16, 1969.
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age of finer materials, it is hardly
surprising that such variations
could occur in the course of the
work. Mr. Propes testified that under such conditions he did not know
any way of coming out on grade
without select material (Tr. 345).
There is evidence that some of these
variations are due to staking errors
(Tr. 264, 265, 274, 275; Project

Diary of September 13, 1968). In
this connection, it is not clear what
criteria the project inspector applied in determining that the grade
was "close enough" so as to warrant

the application of material conserved for finishing or borrow.5 9 Mr.
Lyshaug testified that "* * you
like to bring them [fills] up to within 6 inches more or less of final grade

so you can have a continuity (sic)
through the job." (Tr. 228.)
The alleged lack of grade
checkers and the "hop, skip and
jump'" operation are closely related.
'Mr. Lyshaug insisted that PHL did
have grade checkers, but asserted
that since they were forced to spread
out all over the area, they could not
havea grade checker for each piece
of equipment (Tr. 288, 290, 291).
Part of the reason for being spread
out was as we have seen, the en-

countering of unanticipated rock.
The other reason was the refusal of
' 69Testifying with reference to the area between stations 160 and 200, Mr. Bilderback
complained: " * * all of the finishing material, all of the dirt that was on top of the
cut section was not conserved. * * * piles of
material that was. [sic] conserved for finishing were hauled and placed in undercut areas
In cuts and fills so that the material In this
area that could have.been available for finishing was used up in a rough grading process."
(Tr. 562.)
->
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the project inspector to permit a
balance area to be finished until he
determined how the next balance
area would comeout (Project Diary
of August 9 and 12, 1968). Mr. Bilderback admitted directing PHL,
particularly. during the 1968 season,
not to waste material in one balance
section until it was determined
whether it could be used in the next
balance (Tr. 589, 664). We note that
under Article 102-1.2 of FP-61 no
material' from borrow pits was to be
placed in the embankment in any
balance section until it has been determined that all of the material
within the balance section could be
utilized in the embankment as
planned. Mr. Lyshaug characterized
this as a "wait and see" operation
and indicated that it was one of the
reasons preventing PHL from completing the work, in sequence (Tr.
228, 231, 240, 259). We find that this

practice was contrary to the contract. 0
In blasting operations it is normal to drill and shoot below grade in
order to avoid rock knobs in the
grade (Moving the Earth by H. L.
Nich ols, App's Exh. 14). Mr. Bilderback readily admitted that this
was so (Tr. 663). Mr. Lyshaug admitted to overdrilling approximately two feet (Tr. 292). Mr.
Propes testified that it was necessary to drill two feet below ditch
60The project inspector apparently considered his actions to be justified by Article
105-1.1 of the Special Provisions which provides that the contractor may be required to
haul outside of the designed balance section.
However, this was limited to the utilization
*of "suitable material" and, of couise, the haul
was not to exceed 1,000 feet..

AT-IL As_ TE L
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line grade i order to finish. He as,serted that under such circumstances ".dot. you are bound to bootleg under your cute (Tr. 350.) The
contract (Articlel124.1 of FP-61)
appears to recogize this by provid-

693

We conclude that' the project inspector's criticism of PHL's operation for wideiiing' the fills and undercLtting the 6cts ignores the type
of material encountered and has not
been showi to be jstified. 62

ing fr payient for unavoidable

Notwithstandin g the apparent
overbreakage due to. blasting of ma- aisapproval of. hs position by. his
terial which would classify as supervisor (note 62, spra), the
project inspector persisted in his
rock, * *
,
The contract, required that sur- view that PHL wasted usable maplus material be disposed of by terial and should. nof be paid for
Yidening the embankment or flat- borrow (Project Diary of Septemtening the lopes or as directed by ber 16, 1968). In a conversation on
the engineer. (Articles 102-3.2 and September 26, 1968, the project in106-3.3 of FP-61.) The record re- spector told Mr. Adams that in most
flects that it was icessary to dispose cases they jUst had to re-arrange
of large quantities of boulders and what was there and that he (Bildersurplus rocks by widening the em- back) would supply borrow "where
bankment. (Tr. 229-231, 262-264, needed." (Project Diary.) Some
342-345). Boulders and large rocks areas off to the sideof the roadway
were required to be " * * carefully fron station 204 to 283 in the eastdistributed with the interstices ern section, which. the' project infilled with Tier material to form a spector cohsidered suitable, were
dense and compact mass." (Article
subsequently designated as borrow
106-3.4 of FPT6l.) Mr. Lyshaug sources (Project Diaries of Septemtestified that in placing rock fills it ber 27 and 28, 1968). With respect
was necessary to have a certain to. these areas, Mr. Propes testified
amount of finish material in order that it was difficult to borrow
to have a traveling surface (Tr. .enough material between boulders
258). Although no rolling was re- and stumps for finishing, and the
quired up to 12 inches below finished material was duff and loam with
subgrade elevation, hauling and rock underneath and that it was an
spreading equipment were required impractical and costly operation
to be operated over the full width of (Tr. 336, 37). Even though the
each layer placed."i
project inspector refused to desig61Article 106-3.5 of the Special Provisions.
nate an adequate borrow source and
The project inspector appears to have agreed
at least mentally with PHL's contention that
it was necessary to use dirt and smaller rocks
in order to fill holes and voids in and between
the larger. rocks and boulders (Project Diary
of September 10, 1968). However, there is no
evidence that this agreement was communicated to PL
or that he administered the
contract with this necessity in mind.
525-599-73-

4

This was apparently the view of Mr.
T2
Bilderback's supervisor, Mi. Remo Minato,
since when Mr. Bilderback complained that
PIlL had wasted material and was borrowing
without authorization, he was told by Mr.
Minato "go ahead and pay for this borrow."
(Project Diary of September 11, 1965.)
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even though he admitted to designating some of these areas as possible borrow sources, the findings
state that this expensive borrow was
accomplished by the contractor on
his own without authorization.63
One of these sources, the area between 271 + 00 and 273 + 50, was de-

scribed thusly: "This is the same silt
material that we have all over but
the moisture content was just perfect." (Project Diary of September 28, 1968.) This is apparently the
type of material referred to by Mr.
Lyshaug when he testified: "* * *
It was basically an organic material. When it was subjected to rain
or moistire to any extent it just
went to pieces. It didn't have anyit doesn't have any road bearing
qualities." 64
e asserted that the
project, inspector ignored their protestations that the material was unsuitable. Mr. Adams confirmed Mr.
Lyshaug's testimony that the material over the rock was unsuitable
when subject to moisture and stated
"78 * * it didn't have any comipacftrFindings, par. 129. An illustration of the
project inspector's attitude in this regard is
that when Mr. Propes inquired where large
boulders in the 125+00 to 150+00 area could
be placed as the fills were insuicient, he was
told there was unsuitable material in the area
at station 120 which could be removed and
the surplus rocks deposited there. (Project
Diary of September 16, 1968). Yet two days
later the project inspector was refusing to
pay for 250 yards of material moved in order
,to, dispose of rocks uponthe ground t was
unauthorized (Project Diary of September 18,
1968).
2
I
. if
; ,
V - ,,
64 Tr. 233. Photos purportedly demonstrating
the adequacy of finishing materials on the
eastern section of the project appearin Appeal
Exhibits 7 & 8 (Gov't's Exh. A). We conclude
that the photos support Mr. Lyshang's testimony that the material was unsuitable when
subjected to moisture.

[80 I.D.

tion factor whatsoever." (Tr. 138.)
We accept this unrebutted testimony as accurate.
The project inspector was of the
view that no borrow was necessary
in the area from 160+00 to 200 +00
and directed PI-L to finish by "cutting high spots and filling low
spots".(Project Diary of September 29 and 30, 1968). PHLL at-

tempted to do so but was apparently
unsuccessful. Despite this and despite his awareness of PHL's letter
of September 16, 1968,65the project
inspector told Mr. Adams that he
did not want to borrow anymore and
to "scarify" high spots in this area,
(Project Diary of October 1, 1968).
Thereafter scarifying and grading
operationis were conducted in this
area (Daily Logs of October 1-3,
-1968). While scarifying "high
spots" is not contrary to the contract, it can in no sense be deewed a
substitute for the Bureau's obligaiionto provide borrow.
We have previously alludedto the
testimony of PHL's witnesses establishing a lack of finishing materials
in 1968 (note 23, .supra). The need
for borrow in areas from station 174
to the east end of the project was
ultimately recognized by the issuance of Change Order No. 1 on
June 30,1969 (Exh. 3). The Justification for Change Order No. 2
15Exhibit 9. The letter alleged that there
was a lack of material suitable for finishing
from station 180 in the middle sectioi to
station 284. It requested the designation of
an'adequate borrow source, the establishment
of an overhaul price, payment for all borrow
furnished to date and that PHL be compensated for all expenses incurred in attdmpting
to obtain suitable material.
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states that an estimated 8,000cubic
yards of- borrow were necessary to
complete the proiectof which 6,000
yards were beyond the free haul distance.- The mass diagram (App's
Exh. 2) indicates that approximately 16,000 cubic yiards of borrow:

were utilized in the area from station 160 in the middle section eastward to -the end of the project. As
noted previously, it-does not appear
how much of this was beyond the
free haul distance. This figure would
undoubtedly have been substantially
higher except for the intransigence
of the project inspector 66 andgrade
changes.6 17 While the findings (par.
133) assert that these changes were
for the benefit of PHIL, we find that
the real reason for the grade changes
was.to adjust the design'to actual
conditions 0S;and *so the Bureau
Wouldnot have to pay for additional
borrow.-(Tr. 256; Project Diary of
June 19, 1969; App's Exh. 13).

The record is: .clear that PHL
0eNotwithstanding his recognition that- some
borrow would be nedessaty from tation 214
eastward, the project Inspector refused to buy
borrow until the rock piles wefe placed, ditches
and slopes- were "pulled', and all cuts were
finished (Pioject Diaries of July 25, and 30;
1969). While this may have been a reasonable
position under Section107 `Finishing-Road-.
bedI- it cannot be justified under Section 102
when sufficient quantities of suitable materials
are not available.
- e- It appears that the grade changes in the
area from stations 18 to 162 in the middle
section and from approximately stations 230
to 247 in the eastern section were substantial
(a foot, or more) while the changes in the
remainder of the- area between stations 160
and 274 '-varied from two tenths to-i three
tenths of a foot (Project Diaries of September 11, 12 and 20, -1968, and July 28, 1960;

made considerable efforts to conserve finishing material (Tr. 125,
140,.203; photos, pp. 8, 9 App's
Exh. 4). W"efind that these efforts
were reasonable under the circunstances.
-- Messrs. Adams, Lyshaug and
Propes denied that there was excess
waste on the project or that material suitable- for buildihg fills or
finishing was wasted.6 9 Mr. Bilder-:
back acknowledged that he cottemplated saving- the' overburden for
finishing

(Tr. 649, 650). We have-

accepted' as accurate the testimony
to the effect that this; material was
largely unsuitable..

DECISION
The Government was clearly obligated to 'designate borrow sources
if sufficient-quantities of suitable
materials wre not available from
roadway excavation as -planned.
Thatisufficient quantities of suitable
material was not available is established by the record- and was ultirnately recqgnized by the issuance of
Chang Order No. 2 and in the justification therefor. The claim-is for
the additional expenses incurred in
attempting to obtain finishing materials prior to the issuance of the

App's
Exh.
13).
-

-

-

-

-

8For example, Mr. Lyshaug testified that
the grade change across the pond in the 160
area was "I h * to get out of the water." (Tr.
276.)

: : -

Chaiige Order.7e

The Government defends the
claim upon three grounds: (1) PIL
made an inadequate. site investigation; (2) PHL did not complete suf69- Tr. -140, 261, 32.
We- agree with Mr.
Adams' testimony to the effect that sme
wasting is inevitable (Tr. 140).
. 70PTL appears to have been paid for all
measurable and agreed borrow excavation.
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ficiently long sections of the road- Way excavation as planned." '71Qb
"substantially
way in 1968tomake finishing feasi- viously; terns such as
quanti'.sufcient
and.
completed'*
ble; and (3) PHL wasted finishing
not
axe
naterials"
suitable
of
ties.
material in rough grading operat
judgment
of
iatters
are
but
precise,
tiolls. and in the bottom. of fills.
(Posthearing Brief, pp. 20-22.) which are to be tested by the standOnly the latter of these reasons-war- ardof. reasonableness.'..,As we have
rants more than a brief: discussion. already noted, the Gov6rnimentultit
that suficient
The relationship between PHiL's niately recognized.
materials were
suitable
of
allegedly, inadequate site investiga, quantities
issuance of
the
by
aailable
not
and te'-shortage of suitawble
tithe justi2
andin
No.
Order
Change
material -.for finishing is not: clear.
therefor.,
fication
Presumably,: if appellant had
Secoidly, te Government's presrealized that this was a "scratch job'
requiring extensive drilling and ent. position that finishing was not
blasting, it would: have substan- feasible in 1968 is clearly aanater,
inspector
tiallv increased its-bid price to cover thought sinee the project
for treL
a,
reason
as
this
give
not
the costs of obtaining finishing ma- did
sources
to designate borrow
terials regardless of the Imethodsre- fusiug,
PHiL repeatedly requested
when
quired in obtaining such materials
that suitable horrow be provided in
or would have taken extraordinary Augut and September of 1968. As
efforts to conserve. finishing- mate- we have seen, the project inspectors
rials. Be that as it may, we have pre- reasons for refusing to provide borviously rejected the contention that row in 1968 were that PHL had
PHL's site investigation was:inade- wasted usable material or that the
quate and our reasons for ludi so roadway could and should be fin:
will not be repeated here.
ishedwith available material.M;
We find no merit in the conten
We turn to the GovernMent's final
tion that sufficientlylong sections of and most serious contention,
i.e.,
the roadway were not 'completed in
i The record is clear that It was not prac1968 to make finishing feasible. In ticable-to
obtain additional roadway excavathe first place, we think the argu- tion by widening cuts dr flattening cut slopes,
an option permitted under Article 102-1.2 in
ment misconstrues the contract. Al- lieu
of borrow. It is of interest that Mr. Bilderrefute
though the Govermnent's obligation back cited this provision in an effort to borrow
PHL's assertion that no provision for
to designate suitable borrow sources was contained in the contract. (Tr; 555,, 556.)
72"It has been stated-and we think rightly
under Article 107-3.1 might be said *so-that
the reach of general language- in a
to arise only after the roadway has Government specification must be determined
perforce by resort to the test of what is
been "substantially completed," the reasonable."
(Footnote omitted.) Compec (A
obligation under Article 102-1.2 is Joint Venture), IBCA-573-6-66, 75 ID. -8
4 (1968), 68-1 BCA par. 6776 at 1,33.5.
not so limited, but arises at,any time at "s
We note that the project Inspector was
some finishing work
"sufficient quantities of suitable ma- urging Mr. Adams to asgetJuly
16, 1969 (Project
accomplished as early
road'
from
terials are not available
Diary of even date). Since substantial work on
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that PHL wasted finishing material
in rough grading operations and in
the bttom of fills. Article 102-3.2
of FP-61 as modified by the Special
Provisions provides: in effect that
where feasible large pieces of coarse
rock and boulders shall be placed in
lower, sections of the embankmenlt
thereby conserving the more suitable excavation material for the top
portion of the subgrade. ThisArticle also provides "* * material encountered in cuts and deemed suitable for placing in the roadbed or
for topping or for road finishing
shall be saved and utilized for those
purposes as directed by the engineer. * * * The: contractor shall
not borrow nor waste material with-.
out approval by the engineer,"
Unlike Momrison-Rniudsen (note
52, sUpra), the record in this case
establishes that PL
representa-

1~11
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finishing shall be saved and utilized
for such purposes as directed by the
engineer. Although the engineer obviously has a wide discretion in such
imatters, we think it equally obvious.

that such discretion is not unlimited
but is subject to the bounds of reasonableness. By the same token, the
engineer's approval to waste or borrow may not unreasonably be withheld.
We have found that the project
inspector's criticism of PHL's operation for not being closer to grade,
for "undercutting" and overbuilding the fills ignores the amount of
rock encountered and the size of the
boulders which had to be placed in
the embankment, disregards normal
and usual practice in drilling and
blasting and overlooks certain of
the project inspector's own directives were requested on several oc- tives which had the effect of preventing the roadway from. being
casions to save- finishing dirt."
completed in sequence. We have,
This, of course, may afford a basis
also, found that substantial quanfor distinguishing Alforrison-K'nud- tities
of the "overburden" on rock
sen from the instant case. However,
which the project inspector wanted
it does not eld the inquiry since we
saved for finishing were: not suitconclude that the obligation to conablefor suchpurposeand that PI-L
serve finishing material, is not abmade efforts, reasonable under the
solute but must be measured by what
circumstances, to conserve material
is reasonable under the circuimfor finishing. In addition, the prostahces (note 7, spqtp). JWe note:
ject inspector failed to sufficiently
that large boulders and coarse rock
recognize the contract requirement
are to be placed in lower sections of
that finer materials be utilized in
the ebankment
where feasible" incorporating
the rocks and bouldand tat material "deemed suitable'"
ers into the embankment to form a
for placing in the roadbed r for
dense and
compact mass.

the project dring the 1969 season did ot get
underway until July 9, it is unlikely that
there had been a sufficient change hi the status
of the project so as to suddenly make feasible
that which was previously not feasible.

In view of the foregoing findings,
we have no hesitation in conclhd-ing that what was designed. as a
"scratch job" was made even more
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so by the Government's administration of the contract and that the directives to "rearrange what was
there" and in effect requiringPTHL
to "scrounge around" for finishing

eral lands, which are the basis of the preference, have been leased to another
party who has complete control over the
livestock operation conducted thereon.

material

Generally-Courts-Grazing
Applications

effected

a

constructive

change to the contract entitling
P1-IL to an equitable adjustment.74
Conclusions:
The appeal is sustained and the
matter is remanded to the contracting officer for negotiation of the
amount due in accordance with this
opinion.
::
SPENCER NISSEN, lembber.
WE CONCUR::
RUSSELL

C. LYNCH, Member.

WILLIAMF. MCGRAW,
Chairman.
RUTH E. HAN
13 IBLA 296

;Decided October 31, 1973
Appeal from decision by District Manager, Bureau of Land Management,
Malta, Montana, rejecting a grazing
lease application.

Administrative Practice-Contracts:
Leases:

Remedies for alleged breach of a private
agreement between parties who have eonflicting grazing lease applications must be

sought in the courts, not in the Department of the Interior, which has
jurisdiction over such matters.

no

Grazing- Leases: Applications-Grazing Leases: Preference Right Applicants;
As the regulations pertaining to section
15 grazing leases now provide that a
qualified applicant is one who is in the
livestock business and has a need for the
grazing use of the federal land, an applicant who owns lands contiguous to
federal land but fails to show she is in the
livestock business and needs the federal
land for grazing purposes is not qualified,
and her application is properly rejected

for that reason.
Grazing Leases: Generally-Rules of
Practice: Appeals: Hearings-Rules
of Practice: Hearings

Grazing Leases: Generally-Grazing
Leases: Preference Right Applicants

An applicant for a section 15 grazing lease
has no statutory or regulatory right to
a full, evidentiary hearing before an administrative law judge; a hearing on issues of fact may be ordered by this Board

An owner of lands contiguous to federal

in its discretion, but a hearing will not

Affirmed.

lands is not a qualified applicant for the
purposes of a section 15 grazing lease
preference application when the nonfed-

'be ordered where the applicant does not
allege the existence of facts which, if

proved, would entitle her to the relief
sought.

74It is, of course, well settled that erroneous

or unreasonable interpretations of contract requirements which cause a change in the contractor's method of performance and increase
its costs constitute constructive changes. Lncoln ont,-uctioa
Comapanyj,IBCA-438-5-64,
72 I.D. 492 (1965), 65-2 BCA par. 5234.

Winchester Land and Cattle Company,
65 I.D. 148 (1958), and E. W. Davis,

A-29889 (March 25, 1964), no longer
followed in part.

RUTH E. HAN
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APPEARANCES: Richard M. Han, for
appellant.

OPINION
BY MRS.t THOMPSON

INTE RIOR BOARD OF
LAND APPEALS

no livestock, Mr. Darlington's application for the remainder of these
lands was rejected and Mrs. Han,
because of her historical use and
the more integral relationship between her preference lands and
the section 15 lands, was given four
months either to re-enter the livestock business or lease her preference lands to a qualified applicant.
Within four months Mrs. Han
leased her preference lands to Mr.
Darlington for a two-year period.
She then executed an assignment of
her federal lease' to Mr. Darlington as well, with the assigmnent of
the federal lands to expire at the end
of 1972 along with the lease of her
preference lands.
Negotiations failed to produce a
signed renewal of the private land
lease, so it and the federal grazing

Ruth E. Han. has appealed from
a decision by the Malta, Montana,
District Office of the Bureau of
Land Maiiagemient, dated January 24, 1973, which rejected her
grazing lease application in its entirety, on the basis that she was not
a qualified applicant; the decision
granted the conflicting application
of Robert Darlington, whom the
District Officefound to be a qualified applicant. -The applications
were filed for leases under authority
of section 15 of the Taylor Grazing
Act, as amended, 43 U.S.C. § 315m lease expired October 30, 1972.
(1970).
Thereafter, applications were acThe lands in conflict comprise cepted for a new lease to the federal
about 2,500 acres in Chouteau acreage involved; Mr. Darlington
County, Montana. To briefly review and Mirs.Han were the only applithe recent use of these lands, we note cants. In the . decision being apthat on February 6, 1960, a 10-year pealed, Mr. Darlington was granted
grazing lease was issued to Mrs. Han a lease for the acreage, and Mrs.
on the basis of an application indi- Han's application was rejected becating ownership of 200 cattle. In cause her application showed she
1966 or 196T,however, the Han cat- controlled only two horses. The Distle were sold. After two years of trict Manager determined she was
non-use the use of the lease was sub- not a qualified applicant under 43
let to another party.
Wfhenthe 10-year lease expired,

applications were accepted and portions of the lands originally leased
by Mrs. Han were leased to Mr. Darlington, the owner of neighboring
preference lands, and to a third
party. Although Mrs. Han then had

' While Mrs. Ean controlled her preference
lands at this time, she had no livestock. Thus,
the granting of the lease under these conditions was based on the assertion in her application that she would take in livestock on
gain or shares, as well as historical use and
the potential isolation of some of her base
lands if someone else controlled the federal
lands. The validity of this lease is not at
issue here.

700:

DECISIONS

OF THE DEPARTMENT

CFR 4121.1-1(a), which requires
that the applicant be engaged i the
livestock business, have a need for
the grazing use of the land, and be
a citizen of the United States.
Mrs. Han's appeal does not assert
that she is actually in the livestock
business or that she has a need for

the grazing use of the land. The appeal indicates in this regard only
that her ranch has greatly depreciated in value because of the decision.
Her appeal also asserts that her application was unjustly rejected because Mr. Darlington failed to file
(and sign) the extension of their
private land lease agreement. She
requests a hearing for the purpose
of reversing the decision and granting her application.
Mirs. 1an's argument is apparently based on the assumption that
the lessor of preference lands, on
which the lessee it.conduicting a live-

stock business, is in control of these
preference lands for the purpose of
a section 15 lease application. Only

under such an assumption would the
failure of Mr. Darlington to sign
and file the renewal lease affect her
status as an applicant for a section
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inter aia, be engaged in the live-

stockbusiness.In OrinL. Patterson,
56 I.D. 380, 381 (1938), the Depart-

ment construed section 15 of the
Taylor Grazing Act to "contemplate
the awarding of preference rights
not merely to owners but owners
who are occupying and using the
contiguous lands for the grazing of
livestock." The decision went on to
hold that the lessees who ran the
grazing operation on the private
lands were the parties entitled to a
preference right to the contiguous
federal lands. Id.
43 CFR 4125.1-1(i) (4) partially
codifies this rule:
The grazing lease will, be terminated
in whole or in part because of loss of control by the lessee of non-Federal lands
that have been recognized as the basis for
a grazing lease.

Thus, the phrase "lawful occupant of contiguous lands," as used in
section 15, does not include the
owner of such lands who has divested himself of control over the
grazing operation on such lands.

LaurenceA. Andren, 7 IBLA 14

(1972).
The lease of preference lands inv6lved here does not contain a clause
15 lease.
specifically regulating the lessor's
is
based
argument
this
right of possession or entry, but apHowever,
regthe
pellant did relinquish control over
on a misunderstanding of
ulations governing section 15 appli- the grazing operation and waive any
cations. Regulation 43 CFR 4121.2- liability for accident or loss to live1 (c) (1) states that priority in issu- stock, personnel or equipment occurance of leases will be granted to ring on the leased lands. A lease un"qualified applicants * who are der such terms amounts to divesting
the owners, lessees, or other lawful oneself of control of the land for
occupants of contiguous private section 15 purposes. Laurence A.
lands * * In order, however,to Andren, supr. Thus, if the lease of
her private lands had been renewed
be a qualified applicant one must,
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on the same or similar terms, Mrs.
Han would not have been a qualified
applicant for this reason.
If Mrs. Han feels that Mr. Darlington breached an oral agreement
to renew the preference lands lease
through "fraud or inadvertence or
neglect," as contended in her appeal,
she has chosen the wrong forum.
Remedies for alleged breaches of
private agreements must be sought
in the courts, not this Department.
Such matters are not within the
jurisdiction of this Department.
The proper function of this Department is to ascertain whether an applicant, such as Mrs. Han, meets the
applicable statutory and regulatory
requirements. Although Mrs. Han
owns lands contiguous to the federal
lands, she has failed to show, or even
to allege, that she is in the, livestock
business and has a need for the grazing use of the land as required by 43
CFR4121.1-1(a). We note that two
decisions of this Department, WinchesterLand and Cattle Company,
65 I.D. 148 (1958), and E. W. Davis,
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Therefore, the District Manager
correctly rendered his decision on
the basis of Mrs. Han's failure to
show that she was a qualified ap-

plicant.
Mrs. Han's appeal also requests a
hearing. This appeal has afforded
her an opportunity to show error in
the District Manager's decision.
There are no statutory or regulatory procedures providing for a full
evidentiary hearing before an administrative law judge as a matter
of right for section 15 grazing lease
applicants, although the regulations
provide such a right to section 3 applicants. 43 CFR 4.470. However,
under the general .procedural regulations any party to, an appeal may
request, and the Board may, in its
discretion, order a hearing to take
evidence on an issue of fact. 43 'CFR
4.415.Such a hearing is ordered only
if there is a suicient basis for doing
so.'

A person requesting a hearing
must at least allege the existence of
facts which,, if' proved, would enA-29889 (March 25, 1964), em- title her to the relief, sought before
phasized the necessity for appli- a hearing will be ordered. Clark
cants, to show need for the public Canyon Lumher Company, 9 IBLA
land to entitle them to a preference 347, 80 I.D. 202 (1973); Elaine S.
right for a section 15 grazing lease. Stickelnan, 9 IBLA 327 (1973).
They are correct in that regard. To Appellant has failed to do so here.
the extent they indicated an appli- She has not alleged or offered to
cant need not be in the livestock show that she is in the livestock
business to be qualified as an applibusiness and needs the federal lands
cant for a lease, however, they are for grazing purposes. To be a qualino longer controlling precedent. The fied applicant for-a grazing lease,
regulations then did not provide, as such facts must be shown. The matthey now do, that a person be en- ters she has raised concerning atgaged in the livestock business. tempts to lease her own lands to Mr.
Co'npare 43 CFR 160.3(a) (1954)
Darlington are not relevant. As we
have discussed, if she had renewed
witl 43 CFR 4121.1-1(a) (1972).

DECISIONS OF THE DEPARTMENT OF THE INTERIOR

her private lease with him, she
-wouldhave lacked control over her
preference lands and would not be
entitled to a federal lease in any
event. Laurence A. Andren, supra.
Accordingly, the request for a hearing is denied.
Therefore, pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the decision of the District Manager rejecting the application of Mrs. Ruth
E. Han is affirmed.
B. THOMPSON Member.

JOAN

ATECONCUR:
FREDERICK FISHMAN,

Member.

NEWTONFISIBhRG,

hairman.

Color or Claim of Title: Applications
A color of title application embracing
land occupied by one purportedly claiming under color of title, but who does not
establish that the land in issue was conveyed to him by an instrument which, on
its face, purported to convey the land
in issue, is not allowable, since color or
claim of title is not demonstrated.

APPEARANCES:
Harold Witkin,
Esq., Davis, Witkin, Foley & Weiby,
Superior, Wisconsin, for appellant.

OPINIONBY FISHMAN
INTERIOR BOARD OF LAND
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sin), rendered on March 20,1973,by

Decided October 31,1973
Appeal from decision of the Eastern
States Office,Bureau of Land Management, rejecting color of title application ES 9782 (Wisconsin).

the Eastern States Office,Bureau of
Land Management, which rejected
his color of title application. The
application embraced Lot 1, sec. 4,
T. 38 N., R. 8 W., 4th P.M., Sawyer

County, Wisconsin, containing approximately

47.77 acres. The deci-

sion recited in part as follows:

Affirmed.

Color or Claim of Title: Generally
A color of title application cannot be
allowed where the applicant fails to show

that the land applied for is public land,
i.e., land subject to the operation of the
public land laws.
Color or Claim of Title:

Generally-

Words and Phrases
The term "public land," as used in the
Title

(1970), does not include land purchased
by the Government. That term does not
include land which has been set aside by
Executive Order for the benefit of the
Indians.

from a decision, ES 9782 (Wiscon-

13 IBLA 306

of

D~

James E. Smith has appealed

JAMES E. SMITH

Color

[ 80

Act,

43

U.S.C.

§ 1068

An examination of the record shows

that the land described above is not public land and is, therefore, not subject to
the provisions of the Color of Title Act.
On November 13, 1885, Mary Bray was
issued a restricted fee patent to the subject land. On March 5, 1919, a certificate
of competency was issued to Mary Bray
(now Perron) providing, among other
things, that she had "full power and authority to sell and convey any or all lands
above described." The lands described included the lands subject to this decision.

JAMES E. SMITH
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A subsequent chain of title shows that
this land was ultimately conveyed by
warranty deed dated January 1, 1938,
from Sawyer County, Wisconsin, to the
Bureau of Indian Affairs. The land is still
under the jurisdiction of that agency or
a part of the Lac Court Orielles Indian
Reservation..
Therefore, the land is not under .the
jurisdiction of the Bureau of Land Management and the subject application is
hereby rejected.

Appellant on appeal asserts that
he has been the sole occupant of this
property since 1930,and has worked
and cultivated at least 11/2 acres
since that tinmewithout objection or
questions ever being raised.
Executive Order 7868 of April
15, 1938,affecting the land in issue,
stated in pertinent part as follows:
* * f'[J]urisdiction
over the lands
* * * together with the improvements
thereon * * * is hereby, transferred from

the Secretary of Agriculture to the Se-

cretary of the Interior

*
C

*

* and the

Secretary of the Interior is hereby authorized () to administer, through the
Commissioner of Indian Affairs, such
lands for the uses for which they were, or
are in the process of being, acquired, and,
insofar as consistent with such uses, for
the benefit of such Indians as he may

designate

The threshold question presented
by the case is whether the lands in
issue constitute public lands of the
United States subject to disposition
within the purview of the Color of
Title Act, Ias amended, 43 U.S.C.
§§1068, 1068a, 1068b (1970). We

stated in Donald E. Miller,2 IBLA
309, 312 (1971), as follows:
The words "public lands" are not always used in the same sense. Their true
meaning and effect are to be determined
by the context in which they are used.

Although it is true that often those words
mean. such land as is subject to sale or
disposition under the general public land
laws, and not such as is reserved for any
purpose, the term has been applied to reserved lands title to which was in the
United States and' to which no other
party had acquired a vested right. * *.¢
(Footnotes omitted.)

Lands acquired. by the United
States from a county through purchase or other transfer are not publie lands. See Bobby Lee Moore, 72:
I.D. 505, 508 (1965).1i
'In Moore, spra at 508-509, the Department stated:
"The distinction between 'public lands' and
'acquired lands' has been the subject of many
decisions of the courts and of this Department, and recognition of the difference between them should not at this time present
a serious problem. 'Public land is Governmentowned land which was part of the original
public domain.' Barash v. Seaton, 256 F. 2d
714, 715 (D.C. Cir. 1958); Thompson v. United
States, 308 F. 2 628, 631: (9th Cir. 1962).
'Public domain' is equivalent to 'public lands,'
and these words have acquired a settled meaning in the legislation of this country. " 'The
words 'public lands' are habitually used In
our legislation to describe such as are subject to sale or other disposal under general
laws.' Neewhal?v. danger, 92 U.S. 761, 763."
Barker v. Harvey, 181 U.S. 481, 490 (1901).
See Hynes v. Grimes Packing Co., 337 U.S. 6,
1i14 (1949); Jitstheim v. McKay, 229 F. 2d 29,
30 (D.C. Cir. 1956); United States v. Holdiday, 24 F. Supp. 112, 114 (D. Mont. 1938);
McKenna v. Waelis, 200 F. Supp. 468 (E.D.
La. 1961). " 'Acquired land,' as the term implies, is land obtained by the United States
through purchase or transfer from a state or
a private individual and normally dedicated
to a specific use.' McKenna v. Wallis, supra.;
see Barashe v. Seaton, spra; Thosapson V.
United States, supra; United States v. Holliday, sulpra.
"The essential difference between public
land and acquired land, then, is not one of
use but, rather, one of origin of title in the
United States. Land, the title to which was
vested in the United States at the time the
land became a part of the United States, is
commonly known as 'original public domain.'
Such land is subject to use, sale, entry, or
other disposition under the general public land
laws of the United States unless withdrawn or
reserved for public purpose. When title to
any such land leaves the United States through

DECISIONS OF THE DEPARTMENT OF THE INTERIOR

[80 ID.

It seems clear, therefore, that
lands in which the Indians have a

der 7868 of April 15, 1938. United
States v. Schiwarz, 460 F. 2d 1365,

beneficial

1371-2 (7th Cir. 1972).

interest,

and

were ac-

quired therefor, are not public lands
of the United States, particularly
where such lands have been reserved
in connection with an Indian program. as was done by Executive Oroperation of one of the applicable laws, the
land ceases to be public domain. It- does not
follow, however, that upon the revesting of
title in the United States to land which once
formed part of the public domain the land
again becomes public domain. On the contrary.
'It may be stated as a universal proposition
that patented lands reacquired by the United
States are not by mere force of the reacquisition restored to the public domain. Absent legislation or authoritative directions to the
contrary, they remain in the class of lands
acquired for special uses
. Rawson v.
United States, 225 F. 2d 855, 858 (9th Cir.
1955).'
. "That the public land laws do not apply
to acquired lands is well established by an
abundance of administrative and judicial decisions. Thus, t has been held that: lands acquired by the United States by purchase under
the act of April 8, 1935, 49 Stat. 115, for
the purposes of restoration of the range, prevention of erosion, and flood control were not
to revert to the public domain and were not
subject to grazing use under the public land
laws (United States v. Holliday, supra); lands
purchased by the Government with funds appropriated under the act of April 8, 1935,
supra, designated for administration by the
Secretary of Agriculture under the BankiheadJones Farm Tenant Act of July.22. 1937, 50
Stat. 522, 525, as amended, 7 U.S.C. §§ 1000
et seq. (1964), were not open to location
under the general mining laws of the United

States (arson

v. United: States, srea);

lands purchased by. the United States under
the acts of June 7, 1924, 43 Stat. 654, 16
U.'S.C. § 569 (1964), and March 3, 1925, 43
Stat. 1133. 16 U.S.C. § 555 (1964), to be
administered by the Secretary of Agriculture
as national forest lands, were not subject to
entry and location under the general mining
laws of the United States (Thompson v,
United States, spra); lands acquired by the
United, States for military purposes were not
'public lands' within the meaning of the
Gerard Script Act of February 10, 1855, 10
Stat. 849, and were not subject to selection,
under the act (El Misador Hotel Co., supa).
[60 I.D. 299 (1949) ]."

Moreoiver,our examination of the
record reveals another fatal defect.
In his application for the land, in
response to the question "Are you
applying for the lands as record
title owner?", appellant responded
as follows:
I have never received a deed to this
land, but have' worked it and cultivated
it as my own since 1930.

The Board has held that land occupied by one purportedly claiming
under color of title, but who does
not establish that the land in issue
was conveyed to him by an instrument which, on its face, purported
to convey the land in issue, is not
subject to disposal to that applicant
under the Color of Title Act. S. V.
Wantrnp, 5 IBLA 286 (1972). More

specifically, the Board has held that
a color of title application must be
rejected where there is not shown all
instrument, which, on its face, pinports to convey the land, in issue.
Marcus Rudnicic, 8 IBLA 65 (1972).

As we-said in Minnie E. Wharton,2
2 eted on other grounds, United States v.
Wlarton, Civil No. 70-106, D.C. Or., February 26, 1973, amended, June 4; 1973. appeal
pending. However, in Dlp v. Hickcel, 481 F. 2d
473, 476 (9th Cir. 1973), the Court enunciated the principles relied upon in the case at
bar, stating:
"As indicated by S. Rep. No. 732, 70th
Cong., ist Sess. (1928), accompanying the
bill, the purpose of the Act was to authorize
the Secretary to deal with 'cases
' i where
lands have been held and occupied in good
faith for a, long period of timezsnder a chain
of title found defective t * *.' (Italics added.)
No mention was made of cases of possession
of land where there was no such chain of
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4 IBLA 287, 294-295, 79 I.D. 6, 910 (1972):
It is well established that a claim or
color of title must be established, if at
all, by a deed or other writing which purports to pass title and which appears to
be title to the land, but which is not good
title. Peterson v. Weber County, 99 Ut.
281, 103 P. 2d 652, 655 (1939); * * *.
As was pointed out in Pacific Coast Co.
v. James,

5 Alaska 180, aff'd, 234 F. 595

23522 (February 23, 1943). However, the
statute was not intended to provide a
means for obtaining a patent by the mere
occupation of public land under a mere
pretense of title or claim, or a title or
claim which the claimant had knowledge
or good reason to believe was not a good
title. William, Benton, A-23258 (November 14, 1942). See Jacob Dykstra, 2 IBLA
177 (April 22, 1971); f. Hugh Manning,
A-2&383 (August 18, 1960).

(1916), "[o]ne cannot make his own

Appellant asserts a right to the
land based upon his adverse possesThe purpose and intent of the Color of
sion. It has been held specifically
Title Act was to provide a legal method
that the adverse possession statutes
whereby citizens relying in good faith
upon title or claim derived from some of the State of Wisconsin do not apsource other than the federal govern- ply to Indian lands or to lands held
ment, who had continued in peaceful, ad- by the United States on behalf of
title."

verse possession of public land for the
prescribed period and had made valuable improvements, or had reduced some
part of the land to cultivation might ac-

Indians. United States v. Schwarz,

quire title thereto. Ralph Findlay, A-

supra at 10,that:

title. Thus, the history would indicate that
there should be excluded from the intent of
the Act, land adversely possessed by one who
knew that the title was in the United States.
but who had no chain of title to it."
*

*

5

5

*

*

*

"There having been no change in the claim
or color of title requirements, it is not an
unreasonable interpretation by the Secretary
that possession of lands by one who knows the
title is in the United States does not constitute
a claim of title which is sufficient under the
Act. The Secretary's decisions have followed
that interpretation. Lester J. Hamel, 74 I.D.
125, 129 (1967); Nora Beatrice Kelley Hlowerton, 71 I.D. 429, 434 (1964). In oenton,
the Secretary stated:
'Further, even though land may have been
occupied, improved, and held by someone else
in good faith for more than 20 years under
color of title, if a person acquiring the land
is aware that title is in the United States, it
has been held that he is lacking in good faith
and has no right to a patent under the Color
of Title Act. Anthony S. inos, 60 I.D. 106
(1948) and 60 I.D. 329 (1949); Clesent
Vincent tillion, Jr., A-29277 (April 12,
1963).' 71 I.D. at 434."

supra.
We further stated in Wharton,
* * An applicant under the Act must
show a rationally justifiable reason for
believing that he owned the land. See
Myrtle A. Freer et al., 70 I.D. 145 (1963).

Appellant has not shown any rational basis for his belief that he
owns the land in issue.
Therefore, pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the decision appealed from is affirmed.
FREDERICK
FISHMAN, Member.
WE CONCUR:
JOSEPH

W. Goss, Member.

EDWARD W. STUBBING,Member.
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(HAWKS NEST NO. 3 MINE)
I

~ July

I

IN THE MATTER OF WESTERN
SLOPE CARBON, INC.

~,(HAWKSNEST NO. 3 MINE)*
2 IBMA 161

Petitions

for

16, 1973

Following the scheduling of a hearing
Western Slope Carbon, Inc., filed motions
for dismissal of the above-numbered proceedings. The motions are based on a
decision of the U.S. District Court for

the District of Columbia,National IndeDecided July 16,1973 pendent Coal OperatorsAssociation et al.
Assessment

of

Civil

Penalty.

v. Rogers C. B. Morton, Secretary of the
Interior, et al., Civil Action No. 397-72,
March 9, 1973, in which the Court held

that the assessment officerfailed to in-

Federal Coal Mine Health and Safety

Act of 1969: Hearings: Procedure
A hearing instituted by an operator with
-respect to notices of violation shall not
be dismissed on motion by the operator
when based upon National Independent
Coal Operators Association et al. v. Morton-et al., Civil Action No. 397-72 (D.C.
Dist. of Col. March 9, 1973), which relates
only to the validity of the procedures
followed by the assessment officer under
30 CFR Part 100 and does not relate to
the hearing procedure pursuant to 43
CER Part 4.

INTERIOR BOARD OF MINE
OPERATIONSAPPEALS
MEMHORAND
UM OPINION
AND ORDER
The Board has before it for consideration a ruling certified by Administrative Law Judge Graydon
E. Holt filed May 22,1973, pursuant
to 43 CFR 4.591. The ruling arises
in the Judge's order, which follows,
denying Western Slope's motion to
dismiss. the above-entitled proceed-

ings:

-

*Not in Chronological Order.

528-755-73-1

vestigate or take into account the criteria
required by section 109 of the Federal
Coal Mine Health and Safety Act of 1969,
30 U.S.C. 3801 et seq. (1970). The Bureau
of Mines opposed the motions.
Civil Action No. 397-72 relates only to
the validity of the procedure followed by
the assessment officer under 30 CFR Part
100, and does not relate in any way to
the hearing procedure pursuant to 43
CFR Part 4.

The Board is in agreement with
the Judge that the ruling certified
presents a controlling question of
law and that a decision by the Board
will materially advance the ultimate
disposition of the proceedings
below. The Board is further of the
opinion that the Judge's disposition
of the motions to dismiss were adequate and correct in fact and law.
-WHEREFORE, pursuant to 43
CFR 4.591, the Board ACCEPTS
the Judge's certified ruling in the
above-entitled matter, which IS

HEREBY AFFIRMED.
C. E. ROGERS,JR.,Chairman.
DAVID

DOANE9 HeMber

80 I.D. No. 1
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I IN THE MATTER OF RANGER
FUEL CORPORATION

Ranger Fuel Corporation (Ranger), after receipt of the proposed

(MINE A,:MINE B AND MINED )*

assessment,

2 IBMA 163

Decided July 17,1973
Certification of Interlocutory Ruling.
Federal Coal Mine Health and Safety
Act of 1969: Hearings: Procedure
A party's right to withdraw a pleading is
determined under, the rules in effect at
the time such right is exercised.

INTERIOR BOARD OF MINE

OPERATIONSAPPEALS
MIIEMTORANVDUMOPINION

AND ORDER
On June. 14, 1973, Administrative Law Judge (Judge) Paul
Merlin denied Ranger's motion to
withdraw its request for hearing in
the above-listed proceedings and
certified his ruling to the Board
pursuant to 43 CFR 4.591. That sec-

tion provides the following:
In making a ruling which does not
finally dispose of a proceeding, the Examiner [now Administrative Law Judge]
shall at the request of a party or may on
his own motion certify his ruling to the
Board of Mine Operations Appeals if he
determines that such ruling involves a
controlling question of law and that an
immediate appeal therefrom 'may materially advance the ultimate disposition of
the matter before him.

The Judge concluded that both
prerequisites had been met.
*Not in'Chronological Order.

timely filed a request

for hearing under the procedure in
effect at that time which was set
forth in 30 CFR 100.4(i) (1),. In response the Bureau of Mines (Bureau) filed a petition for assessment
of civil penalty on March 9, 1972.
On April 24, 1973, Ranger sent a
telegram to the Judge withdrawing
its request for hearing as a matter
of right under 43 CFR 4.i512. At
that time the rule provided that "a
party may withdraw a pleading at
any stage of a proceeding without
prejudice." A special appearance to
plead withdrawal was entered before the Judge on the following day.
Part 100 of 30 CFR was suspended effective April 24, 1973, and

new regulations were instituted to
provide that the Bureau shall petition for hearing of penalty cases
where payment is not made; however, it was not until May 30, 1973,
that 43 CFR 4.512 was amended to
provide that a request for hearing
in penalty cases may be withdrawn
only with the consent of the Bureau.
We believe that a controlling
question of law has properly been
certified to the Board, a decision on
which would materially advance the
outcome of these proceedings.

Ruling of the Board
The rights of the parties must be
viewed as of the time they were
exercised. Ranger's motion to. withdraw its request for hearing was

709]

:

: I

ESTATE

(NAVAJO

OF HAH-TAH-E-YAZZA

ALLOTTEE NO. 011358,
November 2, 1973

filed prior to the May 30 amendment of 43 CFR 4.512. We hold
that the proceedings effectively terminated. on the date of that motion.
Even if the proceedings had not
terminated at that time, it is a wellestablished principle of law that an
administrative regulation will not
be retroactively applied unless its
language expressly manifests such
an intent and such an application
will not result in prejudice or injury. Greene v. United States, 376
U.S. 149 (1964), Sun. Oil Company
v. Federal Power Commission, 256
F. 2d 233 (5th Cir. 1958), cert. den.,
358 U.S. 872 (1958). Since Ranger's

.

-
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DECEASED)

ESTATE OF HAHI-TAH-E-YAZZA
(NAVAJO ALLOTTEE NO. 011358,
DECEASED).
2 IBIA 93

Decided November 2. 1973
Petition to reopen.
Denied.

375.1 Indian Probate: Reopening:
Waiver of Time Limitation
A petition to reopen filed more than three
years after the final! determination of
heirs will not be granted unless there is
compelling proof that the delay was not
occasioned by the lack of diligence on
the part of the petitioning party.

right to withdraw was exercised
prior to a revision in the rules, the
Judge was, required to apply the
rules in effect at. the time Ranger
made its motion.. Paifci
rfolasses
Company v. Federal Trade' Coi.msisson,356 F. 2d 386 (5th Cir.

375.1 Indian Probate: Reopening:
Waiver of Time Limitation

1966).

APPEARANCES: Dinebeiina Nahiilna
-Be Agaditahe, Inc., by Richard' P.
-Fahey,' Esq., for 'appellant, Wallace
Buck. - ..

WHEREFORE, pursuant to the
authority delegated to the Board by
'the Secrfetary'of the Interior (43

CFR 41(4)), IT IS HEREBY
ORDERED that the certification
of the ruling in the above-entitled
case is ACCEPTED, and that Ranger's Motion to -Withdraw its request for hearing must be GRANTED.
C. E. Rooms, JR., Chairmnai.

It is in the public interest to require
Indian Probate proceedings be concluded
within some reasonable time in order
that property rights of heirs and devisees in Indian 'allotments be stabilized.

'

OPINION BY MR. WILSON
INTERIOR BOARD OF
INDIAN APPEALS
'This matter comes before the
Board upon a petition for reopening
of probate filed by Richard P.
Fahey, Esq., for and in behalf of
Wallace Buck, pursuant to 43 CFR

DAVID,
DOANE, Memlerer. 4.242.
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The estate having been closed for.
more than three years the matter
Was properly forwarded to the
Board by Administrative Law
Judge Richard B. Denu in accordance with the provisions of 43 CFR
4.242 (h).

At the outset it is noted that the
petition is being filed some 34 years

after the decedent's estate was probated. The decedent, according to
the record, died intestate February
28, 1910. Due presumably to lack
of conunication his death was belatedly reported on or about March
17, 1939, at which time his estate

OF THE

INTERIOR

[80 I.D.

The Department of the Interior
over the years has consistently adhered to a strict policy of refusing
to entertain appeals not timely filed.

Estate of Ralyen Rabyea Voorhees,
1 IBIA 62 (1971). The same policy
is applicable to petition for reopening filed beyond the three-year limitation provided in the, regulations,

Estate of GeorgeMinke/, I IBIA 1
(1970), affirmed on reconsideration,
1 IBIA

56 (1970).

The Board is cognizant and mindful of the Secretary's- power under
25 CFR 1.2 to waive and make exceptions to his regulations in Indian
Probate matters. However, such auwas probated.
or power will be exercised
thority
In support of his petition to re'
cases where the' most comin
only
open the petitioner alleges that he
are present. Estate
reasons
pelling
'had no notice of the probate proEllis,
IA-1242 (April 14,
of
Charles
ceelings and that it was only in 1972
Georye Minikey,
of
that he learned of the decedent's 1966); Estate
of
estates will be
supra.
Reopening
allotment and the proceeding held
permitted only where it appears
in connection therewith.
There is nothing in the petition that the' petitioner has not been
or the probate record indicating any dilatory in seeking his remedy. Eseffort on the part of the petitioner tate of Alvin Hudson, IA-P-17
over the period of some 33 years to (May 29, 1969).; Estate of George
(Squally),'. A-1231
inquire into, or assert any right, or Squavlie
claim he may have had in the estate. (April 5, 1966)'; Estate of George
Furthermore, there is nothing in the Afinifey spra; Estate of Sophie
petition or the probate record to in- Iron BeaverFishernan, 2 IBIA 83,
dicate the petitioner was under a 80 I.D. 665 (1973).
Moreover, the public interest redisability clue to minority or lack of
competence during the 33 years quires Indian Probate proceedings
which would have precluded him be concluded within some reasonfrom inquiring into or asserting any able time in order that property
right or claim he may have had in rights of legitimate heirs and dethe estate. Moreover, there is noth- visees be stabilized. Estate of Abel
ing in the petition to show the exist- Gravelle, TA7 (April: it 1952).
ence of a manifest injustice result- To hold property rights of heirs to
ing from the omission of the peti- allotted lands forever subject to
challenge, would not only constitute
tioner as an heir in the estate.

KINGS
I

STATION COAL CORPORATION
NNovenmber
5, 973
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an abuse, but would seriously erode dated July 5, 1973 by an Administrathe property rights of those whose tive Law udge declaring null and
heirship in lands has already been void ab initio an "imminent-danger"
determined. Estate of SamnuelPick- order of withdrawal in Docket No.
noll (Pickernell),
I.D. 325 (1971).

1 IBIA

168, 78

It is the finding of the Board that
the petition for reopening falls
short of meeting the requisite standards or criteria set forth in the
above-cited cases and, consequently,
does not justify the exercise of Secretarial discretion to waive the
three-year limitation contained in
43 .CFR 4.242(a). Accordingly, the
petition must be denied.
NOW, THEREFORE, by virtue
of the authority delegated to the
Board of Indian Appeals by the
Secretary of the Interior, 43 CFR
4.1, the. petition to reopen filed by
William Buck IS DENIED and the
order determining heirs entered
under date of March 17, 1939 IS

AFFIRMED.
This decision is final for the De-

paitment.
ALEXANDERIH. WILSON,

VINC 73-206.
Reversed and remanded.
Federal Coal Mine Health and Safety
Act of 1969: Hearings: Summary
Decisions
An Administrative Law Judge may not
issue a summary decision upon his own
motion based upon an order to show
cause, because the governing regulation,
43 CFR 4.590, requires a moving party.

Federal Coal Mine Health and Safety
Act of 1969: Hearings: Summary
Decisions.
In a proceeding to review an imminent
danger withdrawal order, an Administrative Law Judge may not grant summary
decision to the applicant wheie the record is devoid of evidence, there is a general denial of the allegations contained
in the Application for Review, and there
is a conceivable set of facts which the
evidence may reveal which would support the position of the opponent of summary decision.

M11ember.

APPEARANCES:
Robert AW,.
Long, Esq., Associate Solicitor, J.
Philip Smith, Esq., Assistant SoliciP
MITCHELL J. SABAGH, Member.
tor, I. Avrum Fingeret, Esq., Trial
Attorney, for appellant, MESA;
KINGS STATION COAL
Charles L. Widman, Esq., for apCORPORATION
pellant, UMWA; R. L. Coleman,
Esq., for appellee, Kings Station
2 IBMA 291
Decided Novaember 5, 1973 Coal Corp.
I CONCUnR:

Appeal by the Mining Enforcement
and Safety Administration (MESA)
and the United Mine Workers of
America (UMWA) from a decision

OPINIONBY MR.DOANE
INTERIOR BOARD OF M1INE

OPERATIONS APPEALS
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The Mining Enforcement and
Safety Administration (MESA)
and the United Mine Workers of
America (UMWA) appeal to the
Board to reverse a summary decision dated July 5, 1973, on Kings
Station Coal Corporation's (Kings
Station) Application for Review
challenging the validity of the
Order of Withdrawal No. 1 JWD

OF THE

INTERIOR

[80 I.D.

break-through with its trailing
cable disconnected. Further, Kings
Station alleges that the No. 4 shuttle
car was fully protected by circuit
breaking devices which would have
rendered the car inoperable in the
event the cable was damaged to the
point of failure.
On January 15, 1973, MESA filed

its Answer admitting the issuance
issued on December 26, 1972, pur- of the withdrawal order, denying all
suanit to section 104(a.) of the Fed- other allegations in the Application
cral Coal Mine Health and Safety and requesting a dismissal. On JanAct of 1969 (Act).t MESA and the uary 17, 1973,the UMWA filed its
UMWA contend that the Adminis- Answer generally denying the. altrative Law Judge (Judge) ex- legations in the Application.
On his own motion, the Judge isceeded his authority under the governing regulation, 43 CFR 4.590, sued to MESA's predecessor, the
and that the record did not support the Bureau of Mines (Bureau) 2
summary disposition. For the rea- a show cause order requiring a statesols set forth below, we reverse the ment explaining why summary dedecision of the Administrative Law cision should not be issued. The BuJudge and remand the case for reau replied in substance with three
arguments: (1) that an ultimate
further proceedings.
fact dispute over the existence of an
I.
imminent danger had been joined
by the pleadings; (2) that the order
ProcedraZ Backeground
to show cause improperly shifted
the
burden of proof and (3) that
The withdrawal order in dispute
the
Judge would abuse his discreWas written by Federal Coal Mine
tion
in ruling summarily that the
Inspector James. W. Daniels and
withdrawal
order was invalid solely
readsasfollows:
upon the Applicant's unsworn
No. 6 shuttle car right rear wheel Was on pleadings.
No. 4 shuttle car trailing cable, 75.606
The UMWA was not included in
Protection of trailing cables. No. 6 and
the
show cause order and apNo. 4 shuttle cars are operating in the
parently was not accorded an op2nd south Main east. (Exh. A.)
:The Application for Review portunity to express its views-with
states that at the time the order was respect to the appropriateness or
soundness of a summary decision on
issued the No. 6 shuttle car was not
the basis of the record. The
in service and was parked in a
1P.L. 91-173, 83 Stat. 742-804, 30 U.S.C.
§§ 801-960 (1969).

2 Effective July
16, 1973, MESA was substituted for the Bureau in this proceeding.
See 38 r.R. 18695 (1973).
.

KINGS

STATION COAL CORPORATION
November 5, 1973

UMWA's position appears in its
brief on appeal.
On July 5, 1973,the Judge issued
a suminary decision in favor of
Kings Station. He found as fact
that the No. 6 shuttle car was disconnected from the power source at
the time the order was issued and
that the No. 4 shuttle car was fully
protected by circuit breakers. Moreover, he found that no imminent
danger existed as a result of the condition cited in the order of withdrawal. On the basis of these findings, he concluded as a matter of law
that the. operator had established a
prima facie case, that there was no
genuine issue as to any material
fact, and summarily decided that
the inspector's order was null and
void ab initio..

II.
Issues Presentedon Appeal
A. Whether an Administrative
Law Judge may issue a summary
decision on his own motion.
B. Whether summary decision
was warranted- by the existing
record.
III.
Discussion
A.
In issuing a summary decision,
the Judge purported to rely upon.
the provisions

of 43 CFIR 4.5903

3 On August 14, 1973, the Administrative
Law Judge issued an order correcting the
decision of July 5 to read that the order was
issued pursuant to 43 CFR 4.590 rather than
43 CFR4.589(b).

.. .
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which reads in relevant part as
follows:
(b) Grounds. A motion for summary
decision shall be granted only if the entire record, including, the pleadings,
diepositions, answers to interrogatories,
admissions and affidavits, shows (1) that
there is no genuine issue as to any ma-

terial fact and (2) that the movingparty
is entitled to summary decision as a matter of law. (Italics added.)

Both the UHWA and MESA
contend that the existence of,a moving party is a condition precedent
to the issuance of a summary decision under the above-quoted regulation.4 We are obliged to ag-ee 'with
them. The regulation, as the quoted
portion reveals, indisputably assumes a mnovingparty as a prerequisite to considering the appropriateness of a summary decision on the

record. Kings Station, who was the
sole beneficiary of the Judge's ruling, never moved for sumnmarydecision and indeed -specifically requested a hearing in its Application
for Review. We, therefore, conclude

preliminarily that the Judge did not
properly apply the regulation.
In order to avoid the force of Ap4 Kings Station has argued that this contention may not be raised upon appeal because it was not pressed upon the Judge below.
Although the Board is ordinarily reluctant to
consider issues not argued below and usually
refrains from doing: so, It does have the discretion to listen to and rule upon such arguments in an appropriate case. Buffalo Mining
Co., 2. IBMIA 226, 242, 80 I.D. 630, 636, CCH
Employment Safety and htealth Guide par. 16,
618 (1973). As the UMWA was never accorded an: opportunity to exercise its right
to argue below, its contention concerning the:
Judge's summary decision power is properly
before us. Accordingly, we ee no reason to
refuse, consideration' to' -MESA!s 'arguments
with respect to a question of law that we
must decide in any event.
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pellants' contention, Kings Station
argues in substance that an Administrative Law Judge has implied
power to issue on his own motion a
summary decision based upon an order to show cause. As authority for
that proposition, Appellee relies
principally upon the provisions of
5 U.S.C.

§ 556 (1970)

and 43 CFR

4.505 (b), 4.544, and 4.590.
Section 556 of Title 5 is a provi-

sion of the Administrative Procedure Act which sets forth the
powers of Administrative Law
Judges in terms of enormous generality, subject to the rules of the
agency involved and within its lawful powers. There is nothing in this
statutory section which leads ineluctably to the conclusion that an
Administrative Law Judge may

[80 I.D.

for lifting out of context and cornbining the show cause and summary
decision powers just described in
order to uphold the procedure followed by the Judge in the case at
hand.
This argument is quite resourceful, but we must decline to accept it.
Section 4.505(b) directs a liberal
construction of the regulations, but
it does not authorize the Board or
the Administrative Law Judges to
pick and choose among the provisions of various regulations in order
to enlarge authority expressly
granted on -a limited basis. Our in-

terpretation of these regulations is
in conformance with a well-known
principle of construction stated in

the maxim, epressio unius et
exclusioateiius.

In addition, we must observe that
mary decision. Section 556 is in the question of whether the Adminreality, silent on the matter and, istrative Law Judges should have
standing by itself, affords no conclu- the power to proceed as the Judge
sive support for the Appellee's did in the instant case is a delicate
one. The alleged benefit to be deposition.
Section 4.505(b) of 43 CFR pro- rived from expediting cases must be
vides that the regulations promul- evaluated and balanced against asgated under the Act "shall be liber- sertions that a violation of due procally construed to secure the just, ess may result. The resolution of
prompt and inexpensive determina- that conflict of competing considtion of all proceedings consistent erations involves policy decisions
with adequate consideration of the concerning administrative proceedissues involved.?' Section 4.544 au- ings under the Act in general, decithorizes show cause orders designed sions which we feel properly -fall
to facilitate summary decision in the within the sole competence of the
case of various default situations. tulemaker. We are convinced that
As we indicated above, section 4.590 if the rulemaker .had intended to
authorizes summary decision in ap- grant the power under discussion,
propriate circumstances pursuant to he would have promulgated an exproper motion. Appellee would have plicit regulation rather than leavus interpret 4.505 (b) to be authority
ing the matter to implication.
upon his own motion issue *asum-

KINGS

STATION COAL CORPORATION
Novem ber 5, 1973

Therefore, we hold that the Administrative Law Judge had no authority to issue a summary decision on

his own motion, and that in so
doing, he deprived the parties of
their rights to present evidence. See
United Mine Workers of America,
Local Union 1520, District 2 v.
R ushton M11ining
Company.5
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the No. 4 shuttle car was fully protected by circuit breakers and that
there was no imminent danger are
not supported by the evidence because there is no evidence in the
record at all. While we do not intimate any views as to whether a failure by Kings Station to prove that
the No. 6 shuttle car was discon-

nected and the No. 4 shuttle car was
fully protected by circuit breakers
would be fatal to its case, that is to
Both the UMWA and MESA say, whether the condition
as alargue that, irrespective of the ques- leged, if proved, would constitute
tion of who may initiate the sum- imminent danger,s we cannot
conmary decision process, which is clude on the basis of the record
belargely a matter, of proper proce- fore us that there is no set
of facts
dure, the Judge erred substantively which the evidence
may reveal
in concluding that summary deci- which would
support conclusions of
sion was warranted by the existing law upholding
the inspector and
record.
requiring dismissal of the ApplicaAs we indicated in our sketch of tion.7 Accordingly, we are of the
the procedural background of this view that the Judge erred in issuing
case above, the record confronting a summary decision in the circumthe Judge, apart from copies of the stances before him.
subject withdrawal order and. the
termination order which were apORDER
pended as exhibits to the Application for Review, consisted of pleadWHEREFORE, pursuant to the
ings and argument. There were no authority delegated to the Board by
affidavits at all..
the Secretary of the Interior (43
Despite the denials filed by the CFR 4.1 (4)), IT IS HEREBY
UMAWAand MESA, respectively, ORDERED that the decision isthe Judge accepted the unsworn and sued July 5, 1973 in the aboveunsupported allegations of fact con- entitled case IS REVERSED and
tained in Kings Station's Applica6See Freeman Coal Mining Corporation 2
tion for Review. His findings that IBMA
197, 80 ID. 610, CCH Employment
B.

the No. 6 shuttle car was discon-

nected from the power source, that
32 IBMA 39, 50 I.D. 652 (1973), CCH Employment Safety and Health Guide par. 15,465,.
reconsideration denied, 2 IBMA 55, 80 LD.
6.54 (1973).

Safety and Health Guide par. 16,567 (19731).
7 The practice by nearly all parties
has
been to file very summary peni-leavin
the specifies of what is alleged and to be
proved to pretrial and hearing proceedings.
As a result, It Is difficult to hold that there
is an appropriate record for summary decision at an early point in time..
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the case IS REMANDED for further proceedings consistent with
this opinion.
DAVID DOANE,

ROGERS,

INTERIOR

[80 I.D.

used, and was not to be operated until
it met the required safety standards, no
violation of the Act has occurred.
APPEARANCES:

William H. Woodof appellant

Menwher. land, Esq.,
on behalf
MESA.'

I CoNcuR::
C. E.

OF THE

JR., Chairman.

PLATEAU MINING COMPANY
2 IBMA 303

Decided November 7, 1973
The Mining Enforcement and Safety
Administration (MESA) is appealing

OPINION BY IR. ROGERS
I1VTERIOR BOARD OF MVINE

OPERATIONS APPEALS
Proceduraland Factual
Background
On November 1, 1971, during a

by Administrative Law Judge John. R.
Rampton, Jr., dated March 28, 1973,
which in part vacated Order of. Withdrawal No. 1 FWT, dated November 1,

regular inspection of appellee's Star
Point No. 1 Mine, Inspector Fred
W. Tatton, observed an Ingersoll
Rand portable air compressor in the
return entry, of 1 south section,
about 150 feet outby the last open

1971, and assessed penalties of $385 for

crosscut between No. 2 and No. 3

a decision. (DENV .72-69-P)

rendered

entries. In his opinion, the compressor was set up to be used to run an
air drill which was attached by all
Affirmed as modified.
air .hose. The stoper (pneumatic
drill)
was hooked up to the comFederal Coal Mine Health and Safety
pressor and. was sitting near the enAct of 1969: Hearings: Procedure
trance to the crosscut. The trailing
An Administrative Law Judge may not cable to the compressor was
vacate an order of withdrawal in a civil stretched out toward
the transpenalty proceeding held pursuant to secformier
station
but
there
was no
tion 109(a) (3).
plug on the cable with which it
Federal Coal Mine Health and Safety could be connected to the power
Act of 1969: Mandatory Safety Stand- source. Upom-that observation, Inards::Generally
spector. Tattoi issued Order of
The presence of defective equipment in Withdrawal No. 1 FWT, dated Noother violations of the Federal Coal
Mine Health and Safety Act of 1969.

a wvorkingarea of a mine is prima facie
evidence of the violation of an applicable
section of the Act; however, such evidence can be rebutted by the operator,
and where he demonstrated by a preponderance of the evidence that the equipment was under repair, and had not been

vember 1, 1971, which cited the ex-

istence of the followihg conditions:
(1) The
grounded.

metallic

frame

was

not

'Plateau Mining Company, appellee, has
not participated in this appeal.

PLATEAU MINING COMPANY
November 7, 1973

(2) The ground conductor was not
continuous for the entire length of the
trailing cable.
(3) Proper fillings were not provided
where trailing cable and motor leads
enter metal compartments.
(4) Trailing cable contained eight tenporary splices and several damaged

Discussion
A.

In Zeigler Coal Company, 2
IBMA 216, 224, 80 I.D. 626, 630,

CCH Employment Safety and
Health Guide par. 16,603 (1973),
places.
(5) Trailing cable was laying on wet we held that the validity of an Order of Withdrawal is not in issue
floor and passed through a pool of standing water.
in a section 109(a) proceeding for
MESA filed a petition for assess- the assessment of civil penalties and
ment of civil penalties pursuant to that it is error for the Judge to
section 100.4(i) of Title 30, Code either sustain or vacate such Order.
of Federal Regulations, on July 26, Accordingly, the Board finds that
1972.A hearing was heldon Decem- the Judge in this case erred when he
ber 5, 1972; the Administrative Law vacated the Order of Withdrawal.
Judge (Judged) issued an initial deB.
cision dated March 28, 1973 in
which he found that no violation
During the course of the proceedoccurred and, therefore, vacated Or- ing, the parties stipulated that the
'der of Withdrawal No. 1 FWT, conditions noted by the inspector in
dated November 1, 1971. The de- the Order of Withdrawal were prescision also assessed penalties of $385 ent. On this appeal, MESA has adfor other' Violations of the Federal vanced the arguient that in view of
Coal Mine Health and Safety Act the Judge's determination that no
of 1969.2
violation occurred, he ignored the
stipulations to its prejudice. MESA
IssuesPresentedon Appeal
also contends that since the Judge
1. Whether in a section 109(a) accepted the stipulations it could
proceeding it is proper for the offer no further evidence to estabJudge to vacate an Order of With- lish a violation and that, 'as a result
drawal issued pursuant to section they are now prejudiced by the lack
104 (a).
of such evidence in the record.
2. Whether the Judge was corIn view of our disposition of this
rect in his determination that the case, we do not believe that we are
presence, -in- a workinig area of a required to decide this issue raised
mine, of ai defective piece of equip- by MESA on this appeal.
ment, undergoing repair and not to
We have reviewed the transcript
be used until'repaired,
is not a vi- including the stipulations entered
olation of the Act.
into by the parties and have determined, as did the Judge, that under
2 P.L. 91-173, 83 Stat. 742-804, 30 U.S.C.
the circumstances no violation exI§ 801-960 (1970).
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isted and that it is clear from the
record that there is no other evidence, as the issues of fact developed, which could be offered by
MESA which would be pertinent to
this decision.
We, therefore, hold that the pres-

impression that he misstated the law
and misapplied it in finding no violation. However, we conclude that
this was simply an unfortunate
choice of language and that the
Judge did decide the case correctly.
We construe his language to mean

ence of a defective piece of equip-

that a prima facie case was estab-

lished by MESA; however, the operator rebutted this showing by
Act; however, such evidence can MESA, and that accordingly, there
be rebutted by the operator, and was no violation. In other words,
where he demonstrates, as he did, there is: sufficient evidence in the
by a preponderance of the evidence record to sustain the Judge's findthat the equipment was under re- ings that the equipment was not in,pair and had not been used and was tended to be used.
not to be operated until it met the
ORDER
required safety standards, no violation of the Act has occurred.
WHEREFORE, pursuant to the
We are in no way critical of the authority delegated to the Board by
action of the inspector in issuing the the Secretary of the Interior (43
Order of Withdrawal. As we view CFR 4.1(4)), IT IS HEREBY
the transcript, he was not aware of ORDERED that excepting the vathe state of conditions that existed cation offthe Withdrawal Order, the
when he issued the Order, nor was initial decision, issued March 28,
the foreman who accompanied him 1973, in the above-entitled matter
on the inspection, and that the full IS AFFIRMED.
ment in a working-area is prima
facie evidence of a violation of the

circumstances

were not

disclosed

until the hearing.
Part of the Judge's decision reads
as follows:
There is a strong inference raised that
it was the intention of the section foreman to use the second compressor without having it comply with the Act. How-

ever, inference alone is not sufficient to
establisl a violation.The evidenceis clear

C. E. ROGERS,JR., Chairman.
I

CNOCUR:

DAvD DOANE, Member.
UNIFORM RELOCATION

ASSISTANCE APPEAL
OF EARL C. NAY

that the compressor observed by the inspector vas never energized or used. No
violation occurred and the order is vacated. (Dec. 11, Italics supplied.)

1 OHA 27

We are of the opinion that taken
out of context the italicized language of the Judge could create the

Apr1il25, 1973, by the Regional Direc-

Decided November 7,1973
Appeal from a determination dated
tor of the Southwest Region of the
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Bureau of Reclamation, reducing the
amount of certain allowable items in
a claim for relocation assistance benefits in connection with the acquisition
by the United States of Tracts Nos.
4-5-317, 3-20-417 and 2-28-417,
Mountain Park Project; Oklahoma.
Affirmed in part and modified in
part.
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Bureau for such purpose under pertinent
Departmental

regulation.

In computing average annual net earnings
of a farm operation for purposes of determining the amount of the fixed relocation payment to which the claimants
are entitled under subsection 202(c) of
the Act, charges for use of the lands on
a rental basis may not be deducted from
net earnings which are reported and
recognized for income tax purposes of the
owner of the farm operation.

Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970: Uniform Relocation Assistance: Moving and Related Expenses:
Moving Expense Allowance

Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970: Uniform Relocation Assistance: Replacement Housing for
Homeowners

qualified persons displaced from
their dwelling elect to receive a moving
expense allowance under subsection 202
(b) of the Act, the payment. is properly
based on the schedule established for such
purpose by the Bureau head in accordance
with moving allowance schedules main-

Where it appears that the replacement
housing payment authorized by the Bureau under subsection 203(a) (1) (A) of
the Act represents an amount which,
when added to the acquisition cost of the
dwelling acquired, meets the reasonable
cost of the comparable replacement
dwelling which is decent, safe and sanitary, and adequate to accommodate the
displaced persons, the Bureau determination will be affirmed. In determining
such amount, it is proper to add to the
total appraisal of the acquired dwelling,
the proportionate amount of the total acquisition costs in excess of appraised valuation of. the acquired property which is
allocable to the acquisition cost of the
acquired dwelling.

where

tained by the State highway department
of the State in which the displacement
occurs.

Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970: Uniform Relocation Assistance: Moving and Related Expenses:
Payments in Lieu of Moving and Related Expenses: Fixed Payment: Taking of Farm Operation
In computing average annual net earnings of a farm operation for purposes of
determining the amount of the fixed relocation payment to which the claimants
are entitled under subsection 202(c) of
the Act, by reason of displacement from

their farm operation, the utilization by
the Bureau of a four-year period which
is more equitable for establishing such
earnings than the two-year period which
would otherwise be applicable, will be
upheld as a reasonable exercise of the
discretionary authority delegated to the

APPEARANCES: Earl C. Mayj pro se;
Z. P. Sheldon, Acting Field Solicitor of
the U.S.. Department of the Interior,
Amarillo, Texas, for the Bureau of
Reclamation.

OPINIONBY M. PATTON
OFFICE OF HEAPINGSAND
APPEALS
Earl C. May Jasappealed from-a
determination dated April 25, 1973,

-
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by the Regional Director, Southwest Region of the Bureau of Reclamation, which reduced the amount
of certain allowable items in his
clain, submitted February 9, 1973,
for himself and in behalf of his wife,
Mary C. May, for relocation assistance benefits under sections 202 and

[0I1D.

The Bureau found that the allowable
in lieu payment was $4,351.55, the average annual net earnings of the farm operation during the period 1969 through
1972 as computed by the Bureau, the said
period having been determined by the
Bureau to be more equitable for establishing such earnings than the period
1970-1971, the two taxable years immedi-

ately precedingthe taxable year in which

203 (a) of Title II of the Uniforn
the farm operation moved from the real
property acquired for the project, as proReal
Relocation Assistance and
Property Acquisition. Policies Act vided in subsection 202(c) of the Act.
(3) Replacement, housing costs totalof 1970, 42 U.S.C. §§4622 and 4623 ling $4,629, claimed by the Mays under
(1970), in connection With the ac- subsection 203(a) of the Act, as qualiquisition, by the United States on fied homeowners displaced from their
July 5, 1972, of Tracts Nos. 4 -5- dwelling, $4,550 of which represents the
317, 3-20-417 and 2-28-417, Moun-

tain Park Project, Oklahoma. The
items of the claim and the amounts
approved by the 'Bureau are shown
below:
(1) Moving and related expenses in the
sum of $500, representing

a moving ex-

pense allowance of $300 and a dislocation
allowance of $200, claimed by the Mays
under subsection 202(b) of the Act,. by
reason of: displacement from their dwellilg, in lieu of payment of actual moving
and related expenses, authorized by sub-

section202(a). oftheAct.
The Bureau determined that the allowable in lieu payment was $425, comprised of $225 for moving costs pursuant
to Oklahoma's moving schedule for a sixroom house, as provided by the Federal
plus the
Administration,
Highway
claimed $200 dislocation lallowance.
(2) A fixed payment 'of the sum of
$10,000, the maximuim allowable under
subsection 202(c) of the Act in lieu of
actual moving and related expenses because of displacement from their farm
operation, claimed by the Mays upon the
basis of their computation of average an-

difference between an estimated $7,750
cost of the dwelling and garage on the
teal estate acquired by the Government
and an estimated $12,300 cost of the replacement dwelling, and the balance of
$79 representing expenses incurred in
closing costs incident to the purchase of
the replacement dwelling.
The Bureau determined that 'the total
allowable re-placement housing costs were
$2,982, made up of a housing differential
of $2,903 (the difference between the
$11,850 allowance for the -replacement
dwelling and the $8,947 cost of the dwelling acquired by the Government) and the
claimed $79 in closing costs.

Thus, the Mays' claim for reimbursement for moving and related
expenses and for replacement housing costs, in the amount of $15,129,
was reduced by the Bureau to

$7,758.55.:

.

':A hearing on the appeal was held
on ' July 25, 1973,' in Amarillo,
Texas, before Administrative Law
Judge William J. Truswell. At the
outset of the hearing the Bureau
nual net earnings' of the farm operation
added to the amount approved for
in such amount, before income taxes,
payment under item (2). above the
1972.
and
years
1971
taxable
the'
during
,
,
S
Yin
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sum of $356.19 for real property
taxes paid by Mr. May, bringing the
total in lieu payment allowed for
this item, in accordance with the
Bureau computation, to $4,707.74
and the entire amount allowed
under the relocation assistance benefits claim to $8,114.74.

The record shows that the Bureau
of Reclamation acquired the abovedescribed tracts comprising the
May farm property, situated in
Kiowa County, Oklahoma, as well
as the improvements thereon, including. the six-room dwelling
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ber 31, 1973,with a right of renewal
for one year at the option of the
lessee, at a rental of $1,204annually.
With respect to the reduction of
his claim for moving expense allowance, item (1) above, the appellant
contends, in effect,that he should be
entitled to the maximum moving ah
lowance of $300, authorized by sub-

section 202 (b) of the Act, because
he did the moving himself at a cost
less than that of the informal estimate of a commercial mover and he
thereby effected a saving for the
Government.
The contention is not valid since
owned and occupied by the Mays, on
the
law affords no such alternative
July 5,1972. The purchase price was
as
proposed
by the appellant. He
$120,000.The property had been apwas
entitled
under subsection 202
praised by the Bureau at $114,000.
(a)
(1)
to
the
actual, reasonable
Under the terms of the land purmoving
expenses
for relocating.his
chase contract the Mays retained
family
in
the
replacement
dwelling
the right to possession of the propor,
under,
subsection
202
(b),
to a
erty until December 31, 1972, and
payment
in
lieu
thereof,
made
up
the right to salvage all improveof
a
dislocation
allowance
of
$200
ments, including the dwelling, at the
appraised salvage value of $1,400, plus moving expenses determined
such sum to be deducted from the according to a schedule. established
purchase price. The contract terms, by the head of the Federal agency,
provided-also for the Mays' harvest- not in excess of $300.Departmental
ing and, retention of crops on the regulations issued February 9, 1973
acquired lands, except for a portion (41 CFR Part 114-50, 38 F.R. 3965required for relocating a railroad, 3980),'- in effect at the time of subuntil December 31, 1972. The Mays mission of the appellant's claim, and
moved from their farm home into which were promulgated in accordtheir replacement dwelling: in Ho- ance with guidelines of the Office
bart, Oklahoma,: on December 7, of Management and Budget,2,pro1972. On January 29, 1973, a lease vide in § 114-50.701-1 that moving
agreement for agricultural and allowance schedules maintained by
grazing purposes was entered into
1 These regulations
were
on
between the parties, involving 246 March 16, 1973 (3 F.R. 7116) amended
and on Sepacres of the lands, for the period tember 10, 1973 (38 F.R. 24649-24650)withJanuary

1, 1973, through- Decem-

out change material hereto.
2 Circular No. A-103, issued May 1, 172.
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the respective State highway de- such farm operation moves from the
partments should be used as the real property acquired, or during
basis for the schedules of the Bureau such other period as the displacing
or Officeconcerned. At the hearing agency determines -to be more equithe Bureau of Reclamation estab- table for establishing such earnings,
lished that it follows the Federal and includes any.compensation paid
Highway Administration schedule by the farm operation to the owner,
of moving expense allowances pub- his spouse, or his dependents during
lished in the Federal Register on such period.
September 30, 1971 (36 F.R. 19163),
Record information in copies of
which schedule is based on moving the Mays' Federal income tax reallowance schedules of each State, turns for the years 1970 and 1971
Puerto Rico and the District of Co- (the two years immediately precedlumbia. The allowance therein set ing the year 1972, in which' the
forth for moving six rooms of furni- Bureau acquired title to the real
ture in Oklahoma is $225. Accord- property and the Mays moved thereingly, the in lieu payment was prop- from to their replacement dwelling)
erly determined by the Bureau as- shows net earnings of the farm operation of $2,322.12for the taxable
$425.
As to item (2) above, concerning year 1970 and of $4,701.31.for the
the proper in lieu payment under taxable year 1971.The Bureau, recsubsection 202 (c) of the Act for dis- ognizing that 1970 was a dry year
placement from the farm operation, and, therefore, not representative,'
the cited provision of the Act, § 4.6 determined it would be inequitable
of the aforementioned guidelines of to use only the years 1970 and 1971
the Officeof Management and Budg- for determining the average annual
et, and the Department's imple- net earnings of the farm operation.
menting regulation in § 114-50.702 Therefore, and in order that the
authorize a fixed payment in an Mays might have the benefit of the
amount equal to the average annual high 1972net earnings of $14,291.12
net earnings of the farm operation included in the computation, the
but not less than $2,500 nor more Bureau prescribed the four-year
than $10,000.The term "average an- period 1969-1972 as proper for esnual net earnings" for purposes of tablishing the average annual net
subsection 202(c), §§4.5 and 4.6 of earnings of the farm operation, thus
the OMB guidelines, and Depart- including one year prior and one
mental regulation § 114-50.705 in year subsequent to the two-year pewhich it is defined, means the aver- riod which would otherwise have
age annual net earnings of the farm been applicable. The Bureau added
operation, before Federal, State, to the figure shown on the tax reand local income taxes, during the turn as net earnings for 1972 the
two taxable years immediately pre- $1,204 rental paid in 1972 for the
-ceding
the taxable year in which lease year 1973, such item having
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previously been deducted as an expense of operating the farm in 1972.
The Bureau then deducted from the
average annual net earnings figure
of $6,453.55thus arrived at, a charge
denoted as a "return to capital land
investment" which approximates
rental costs for use of the land for
the years 1969 through 1972, com-

puted upon the same basis as that
used in determining the rental in the
lease of the farm lands, namely $6
an acre annually for croplands and
$4 an acre annually for pasturelands. The net earnings for each of
the years mentioned were thus reduced by $2,102, resulting in the
average annual net earnings figure
of $4,351.55determined by the Bureau as proper for purposes of the
in lieu payment.
The appellant, apparently in
agreement that the years 1970-1971
should not be used for computation
of the average annual net earnings,
urges that the period for computing
such earnings should be the taxable
years 1971 and 1972. He avers in
this connection that the 1972 crop
year did not end until December 31,
1972,and that, under the contract of
sale, he had full possession of the
farm operation to that date. He also
asserts that he continued farming
and retained all farm equipment,
cattle, implements and facilities to
farm until December 7, 1972,when
he held a farm sale of these items.
He claims that $10,867.60 represents one-half of the net earnings of
the farm operation during the period 1971-1972, based upon net
528-755-74-2
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earnings of $4,701.31 in 1971 and
$14,291.12in 1972.8Further, the appellant challenges the Bureau's action in deducting from net earnings
shown by him in his Federal income
tax returns for 1969 through 1972,
the charges it assigned for use of
the lands equivalent to the rental
charges the parties agreed to under
the agricultural and grazing lease
for 1973.

From the evidence presented it is
our view that the Bureau's determination to utilize the four-year period 1969-1972for computing average annual net earnings of the farm
operation was in fact more equitable,
for establishing representative annual net earnings in the circumstances of this case than the period
1970-1971 which would otherwise
have been applicable, and that the
time period prescribed was clearly
warranted. We, therefore, find that
such action was a reasonable exercise of the discretionary authority
delegated to the Bureau under the
pertinent Departmental regulations

for this purpose.
On the issue of the proper computation of average annual net
earnings of the farm operation,
however, the Bureau erred in deducting from the net earnings, as
reported in the Federal income tax,
returns, charges for use of the lands
s Including within total earnings in 1972
the sum of $1,204, representing the lease
rental for 1973, a charge paid in 1972, it
would appear that one-half, of the total net
earnings for the years 1971-1972 would be
$10,098.21 rather than $10,867.60 as claimed
by the appellant.
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guage in the Act, the OMB guidelines, or the Departmental regulations, which would justify such procedure. The definition of average
annual net earnings, noted above,
specifically states that the term relates to such earnings "before Federal, state, and local income taxes"meaning, clearly, such net earnings
as must be reported and which are
recognized for income tax purposes.
From a tax standpoint, a value
would. not be assigned to the land.
The value of an investment in lands
is not recognized for Federal income tax purposes and gives he
owner no tax benefit until such time
as he sells the land. No deduction or
amortization

is allowed for such a

capital investment on the ground
* that the land is not a depletable
asset. Further, for proper accounting purposes, the land is a fixed
asset and no allocation is made for
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parties relates to the amount of the
additional payment allowable under
subsection 203(a) (1) (A) to equalize the reasonable cost of the replacement dwelling. The cited subsection,.and the implementing regulation § 114-50.801, provide, pertinently, that the additional payment
shall include the amount, if any,
which when added to the acquisition cost of the dwelling acquired
by the agency equals the reasonable
cost of a comparable replacement
dwelling which is decent, safe and
sanitary, and adequate to accommodate such displaced person.
The Bure au's allowance of $2,903
for the housing differential was determined on the basis of an appraised evaluation of the dwelling
acquired by the Government in the
amount of $8,947 and an appraised
evaluation for the replacement
dwelling of $11,850.Included in the
allowance for the acquired dwelling

the land expense on a yearly basis.

were these items:

Therefore, in the absence of any
record evidence which would establish that the net earnings on the
Mays' Federal income tax returns
for the years 1969-1972 are incorrect, they are accepted as correct for
the purposes of this decision and
the proper amount of the fixed relocation payment, computed there-

garage, $250; water and sewer facilities, $500; building site, $250; plus

house, $7,500;

$447, representing 5.26 percent over

the total appraisal. As to the replacement dwelling, the elements
were $12,000 for the house and $250

for necessary repairs, less. $400,the
value of the storm cellar. The
record shows that a portion of
from, is found to be $6,542.60. This the value of. the farm's water
figure takes into account the rental system was assigned to the acpaid in 1972 for the 1973lease year quired dwelling unit because the
and. the real property taxes of replacement dwelling has water
$356.19.
service, that the addition of 5.26per.Concerning replacement housing cent to the total appraisal of the
benefits claimed under section 203 acquired dwelling represents the
of the Act, the dispute between the proportionate costs of the sDeeified

AMIGO SMOKELESS COAL COMPANY
November 9, 1973
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items in the total purchase price of
the acquired property, and that the
$400 value for the storm cellar of
the replacement dwelling was deducted because the purchase price
of the house included such amount
for the storm cellar and the comparable feature in the farm residence was excluded in the computation of values in that residence. The
record shows that the storm cellar
in the acquired dwelling was valued
at $1,000. onsequently, it would
appear that the Bureau's total al-

dwelling but there was no room for
it in the replacement housing. This
appears to be an authorized element
of value; nevertheless, because the
total allowance provided by the Bureau is sufficient to cover it, any
additional allowance for this item
alone would be unwarranted.
Accordingly, the Bureau's allowance of $2,982for replacement hous-

lowance was $600 more than the to-

lamation is affirmed as to items (1)

tal of the elements of value thus

and (3) above and modified as to
item (2), as indicated herein. The
total amount of the relocation assistance benefits thus allowable under

considered.

Essentially, the appellant objects
to the addition of the 5.26 percent
to the appraisal figure for the acquired dwelling, asserting that the
land alone should bear this increase.
Ilowever, to acquire the land the
Bureau was required to purchase
the improvements thereon, including the dwelling, and the Bureau
paid $6,000over the appraised value
of the property to accommodate the
Mays and accomplish the purchase.
In the circumstances it is our view
that the allowable housing differential should properly reflect such percentage increase. Further, the appellant asserts that $300 should be allowed for repairs to the replacement
dwelling rather than the $250 the
Bureau allowed, in order to cover a
necessary improvement to the replacement dwelling not previously
considered, i.e., the doorway which
was cut into the garage so that a
deepfreeze could be used. Such deep-

freeze had been in. the acquired

ing costs is affirmed.

In summary, the determination of
the Regional Director of the Southwest Region of the Bureau of Rec-

the Mays' claim is -$9,949.60.

This decision constitutes the final
administrative determination of the
Department in this matter. 41 CFR
114-50.1101-1.
FRANCES A. PATTON,

Special Assistant to the Director.
AMIGO

SMOKELESS
COMPANY

COAL

2 IBMA 310

Decided November 9,197-3
This is an appeal by Amigo Smokeless
Coal Company (Amigo) from a Memorandum Opinion and Order issued
July 31, 1973, which consolidated for
hearing an Application .for Review
pursuant to section 105 (Docket No.
HOPE: 72-53): with a proceeding for
assessment of civil penalty pursuant to
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Affirmed.

Federal Coal Mine Health and Safety
Act of 1969: Hearings: Consolidation
Where, in a hearing on application for
review (section 105), both parties agree
that the identical contentions of facts
and law would be offered in an assessment of civil penalty proceeding (section
109) presently pending, the Administrative Law Judge has the authority to consolidate the proceedings.

APPEARANCES: Raymond E. Davis,
Esq., on behalf

of appellant,

Amigo

Smokeless Coal Company; J. Philip
Smith, Assistant Solicitor, Madison.
McCulloch, Trial Attorney, on behalf
of' Mining Enforcement and Safety
Administration.

OPINIONBYMR.ROGERS
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view with the penalty assessment
proceeding and dismissed the proceeding before him. It is from this
action that Amigo appeals and seeks
review.

Contentionof Amigo
Amigo Smokeless Coal Company
argues that it is being denied due
process by the refusal of the Judge
to proceed under section 105 of the
Federal Coal Mine Health and
Safety Act of 1969,' and that the
Company

will suffer the possible

loss of substantial procedural rights
of judicial review by being deprived
of a section 105 hearing. Amigo also
advances the contentions that while
a section 109 proceeding can be consolidated with a section 105 proceeding, the converse is not true and that
'the provisions of 43 CFR 4.511 are
an arbitrary extension of the powers
granted to the Secretary by Congress.

Issue Presented

Whether it is proper for an Administrative Law Judge to consolidate an Application for Review purAt the commencement of hearing suant to section 105 with a section
Oi Application for Review in 109 penalty proceeding pending beDocket No. HOPE 72-53, the Ad-. f ore a different Administrative Law
ministrative Law Judge (Judge) Judge.
determined and the parties agreed
Discusson
that the identical contentions of
We cannot accept Amigo's argufacts and law and the same evidence
would be offered in the assessment ment based upon its interpretation
of penalty proceeding simultane- of our decision in Zeigler CoalComously pending in Docket No. HOPE pany, 1 IBMA 71, 78 I.D. 362
72-295-P before another Judge. In (1971), that it is being deprived "of
view of these facts, the Judge conP.L. 91-173, 83 Stat. 742-804, 30 U.S.C.
solidated the-Application for Re- §§ 801-960 (1970).

Factualand Procedural
Background
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its statutory right to litigate under
a specific provision of the Act." As
we understand the Judge's ruling
he merely consolidated the 105 proceeding with the 109 proceeding for
hearing purposes. All the rights of
Amigo to a full hearing to try the
factual and/or the legal issue of the
validity of the Withdrawal Order
in a 105 application are preserved.
Likewise, such action will preserve
Amigo's right to a section 106 Judicial Review.

We reject Amigo's contention
that the Judge misinterpreted the
language of section 109(a) (3) to its
prejudice and detriment. This
Board cannot envision how Amigo
will be denied due process or lose
any procedural right of judicial review as a result of the consolidation
of the two proceedings.2
Some confusion may arise from
the last sentence of the Judge's Ruling and Order, wherein he stated:
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terminate the proceeding before
him rather than to dismiss the
docket. We base this belief upon
other language of the Judge in his
Ruling and Order wherein he

stated:
Consolidation of the review proceeding with the penalty proceeding is, therefore, appropriate.

Accordingly it is ORDERED that
Docket No. HOPE 72-53 and the issues
of fact and law raised therein be consolidated for hearing and determination in
Docket No. HOPE 72-295-P.

Since we find no substantive error
in the Judge's ruling and disposition of the proceeding, the Board
will interpret his ORDER in a
manner to effectuate his intent.
Thus, we read his dismissal of
Docket No. HOPE 72-53 to reflect
a termination of that proceeding before him so that it could be consolidated with HOPE 72-295-P.
WHEREFORE, in light of the
It is further ORDERED that Docket foregoing, and pursuant to the auNo. HOPE 72-53 be and hereby is, DIS- thority delegated to this Board, IT

MISSED.

IS ORDERED that the Judge's

We believe, however, the Judge
intended by that sentence to merely

Memorandum Opinion and Order
of July 31, 1973, in the above-en-

We recognize that as a practical matter
and in most instances, the proceedings under
section 105, because of time limitations,
would be the first to be heard and it is appropriate to consolidate with It a section 109
proceeding involving the same facts. Likewise,
as in the instant case, when both the section
105 and section 109 proceedings are pending
simultaneously before different judges, we perceive no real difference which one is consolidated with the other. We view this, as merely
a procedural matter within the administrative authority of the Office of Hearings and
Appeals to regulate hearings. The result is the
same-any issues of fact and/or law common
to both proceedings will be tried only one
time (see 30 CFR 4.511).
2

titled proceeding IS AFFIRMED
and the Amigo Smokeless' Coal
Company, Application for Review,
Docket No. HOPE 72-53, IS CONSOLIDATED for hearing with the
penalty assessment proceeding in
Docket No. HOPE 72-295-P.
C. E. ROi3-ERS,JR., Chairnman.
I CONCUR:
DAVID DOANE,

Jiedmber.
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tive Law Judge, John F. Curran,
on November 9,1972. Thereafter, on

November 22, 1972 an order determining heirs was duly made and
2 IBIA 98entered by the Judge wherein cerDecided Novenber 16,1973 tain nieces and nephews were found'
Appeal from an Administrative Law to be her legal heirs to the excluJudge's decision denying petition to sion of the grandnieces and grandnephews of the decedent, the appelrehear.
Iants herein.
Affirmed.
The appellants, through counsel,
filed
a Petition fort Rehearing from
285.0 Indian Probate: Inheriting:
-the Order of November 22, 1972,
Generally
supra. The Judge denied the PetiState statutes of descent and distribution
tion anid affirmed his Order of. NoPOTAWATOMI, UNAILOTTED)

as construed and interpreted Py the highest court of the state involved will be
considered by the Department as controlling in trust heirship proceedings.

APPEARANCES: Law Firm of Buck,
Crabtree, Groves and Ransdell by Eric
J. Groves for appellants, Maybelle
DeWitt Dixon, Bobby Eugene DeWitt,
J. B. DeWitt, Mary Kathryn DeWitt
Benton and Doyle E. DeWitt, Jr.

vember 22, 1972.

From the said denial appellants,
through counsel, filed a notice of ap-

peal alleging, inter alia, as basis for
their appeal the following errors of
law and fact:
(1) That petitioners, all grandnieces
and grandnephews of the Decedent,
should be entitled to take by right of representing their predeceased parents.
(2) That the estate in question is an

OPINION BY MR. WILSON

"ancestral estate" and that such fact

INTERIOR BOARD OF

further qualifies the petitioners to take
by right of representation.
(3) That in order for a more uniform

* INDIAN APPEALS
This matter comes before the
Board on appeal from an Administrative Law Judge's decision denying petition for rehearing of Maybelle DeWitt Dixon, Bobby Eugene
DeWitt, J. B. DeWitt, : Mary
Kathryn DeWitt Benton, and Doyle
E. DeWitt, Jr., identified hereinafter as appellants.
Minnie May Riordan, identified
hereinafter as decedent, died intestate December 17,1971.

A hearing was held to determine
the decedent's heirs by Administra-

and just result in the distribution of this
estate, the Petitioners urge a strict interpretation of the statutes of succession.

The foregoing contentions, it is
noted, were previously raised by the
appellants and were duly considered
and rejected in the Judge's order of
January 26, 1973 from which the
appeal herein was taken.
Having reviewed the record and
considered.the briefs of the appel
lants, the Bbard finds that the appellants have shown no valid ' or
compelling reasons why the Administrative Law Judge's findings

ESTATE
(CITIZEN

of fact, conclusions of law, and his
decision

of

should

not

November

be

22,

1972

sustained

and

affirmed.

NOW, THEREFORE, by virtue
of the authority delegated to the
Board of Indian Appeals, by the
Secretary of the Interior, 43 CFR
4.1, the Administrative
Law
Judge's

decision of November 22,

1972, copy whereof is attached, is

HEREBY AFFIRMED.
This decision is final for the Department.
ALEXANDERH. WILsoN, Menber.

I CONCUR:
MITCHELL J. SABAGH,Menwber.

ESTATE OF MINNIE MAY
RIORDAN (DECEASED, CITIZEN
POTAWATOMI UNALLOTTEE,
PROBATE NO. IP TU 95P 72)

2 IBIA 101-A

Decided November 22, 1972
This is a proceeding to determine
the heirs and to settle the estate of
Minnie May Riordan, a deceased
Indian, No. Unallottee of the Citizen Potawatomi Indian Tribe..
Upon receipt of the notice of
death, a hearing was duly concluded
at Shawnee, Oklahoma, on November 9, 1972..
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OF MINNIE
MAY RIORDAN
POTAWATOM:E UNALLOT-TED)
Novemnb7er 16, 19V3

died intestate at Norman, Oklahoma, on 12-17-71:
At the date of death the decedent
was possessed of that trust or restricted property, real and personal,
located on the Citizen Potawatomi
Indian Reservation(s) listed on the
inventory/ (ies) attached, and other
reporting documents: and
At death the decedent was survived by certain persons whose respective names, relationships, birth
dates, and interests in the estate
under the statutes of descent of the
State(s) of Oklahoma are as
follows:
Ruby M. DeWitt Fox, Citizen Potawatomi Unal., niece, 1/4

LeRoy DeWitt, Citizen Potawatoini
Unal., nephew, 1/4
Juanita DeWitt Nash, Citizen Potawatoni Unal., niece, /4

Charles DeWitt, Citizen Potawatomi Unal., nephew,

1/4

A question .was raised as to
whether the grand nieces and grand
nephews, being the children of deceased nephews, were heirs at law
of the decedent and entitled to share
in the estate. Subsection 6 of Section
213, Title 84, Oklahoma Statutes,
1961,provides that where the decedent leaves no issue, nor husband, nor
wife, and no father or mother, or
brother or sister, the estate must .go
to the next of kin. In this case the
"next of kin" are the nephews and
nieces and not the grand nephews
and grand nieces. In the case of

FINDINGS AND CONCLUSIONS -based-upon the evidence
adduced are as follows:
The said Minnie May Riordan Appeal of Hall, 102, A. 977, 117 Me.
whose last residence was in the State 100, the court held in a similar case
of Oklahoma was born 2-10-95 and that the grand nephews and grand
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nieces were not "next of kin" and
not heirs at law. The Maine statute
on descent and distribution was the
same as the Oklahoma statute. The
Supreme Court of California in the
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The Superintendent or other officer in charge is to collect a probate
fee of $75 pursuant to the Act of
January

24, 1923, 25 USC

§ 372

(1970), assessed on the estimated

case of In Be Nigro's Estate, 156 value of $788,644.76of the land and
P. 1019 (Cal. 1916), likewise held
that grand nephews and grand
nieces were not "next of kin."
Vol. 4 Page on Wills, Section
'34.13states the rule that ""* * * the
words 'next of kin' mean the nearest
blood relations, and not all those
who would take under the statute of
distributions.* *
'Nextof kin'
means a brother in preference to

personal property subject to the jurisdiction of this Department.

nephews, sons of a deceased brother;

utes, as delegated (211 DM 13.7; 35

and nieces in preference of grandnieces."

The attorneys for the grand nephews and grand nieces submitted an

ORDER
NOW, THEREFORE, by virtue
of the power and authority vested
in the Secretary of the Interior
under sec. 1 of the Act of June 25,
1910, as amended, 25 USC § 372
(1970) and other applicable stat-

F.R. 12081),IT IS HEREBY ORDERED, that the Superintendent
or other officerin charge distribute
the estate to the decedent's heirs
named in the findings and conclusions herein. The distribution of interests remaining in trust or in restricted status is to be made subject.
to the burden of payment of the
probate fee and to the payment of
allowed claims. Those rights of
(homestead) (dower) (curtesy) in-

excellent brief in arguing that their
clients are entitled to share in this
estate. However, I believe that this
case is controlled by the case of In
Re Humphrey's Estate, 141 P. 2d
993 (Okla. 1943). In that case the
question was whether the "next of
kin" were two uncles or whether the
"next of kin" were the two uncles cluded in: the findings and. concluand children of deceased uncles. The sions are recognized. and the interSupreme Court of Oklahoma held ests to be distributed shall be and
that the two uncles were the "next are subject to the burden thereof.
of kin" and that the children of deThis decision is final for the Deceased uncles were not included as partment unless a petition for re"next of kin." Applying that rule hearing is timely filed in accordance
here, the nephews and nieces would with 43 CFR § 4.241 within
60 days
take as against the children of defrom the date hereof as set forth in
ceased nephews or nieces.
the notice attached hereto.
We,. therefore, hold that the
grand nephews and grand nieces
JOHN F. CURRAN,
are not entitled to share in this
AdministrativeLaw Judge
estate.
Tulsa, OK 74101

7311,

ESTATE
(YAKIMA

OF LLOYD ANDREW SENATOR
UNALLOTTED NO. 124-U2323')
November 16, 1973
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ESTATE OF LLOYD ANDREW
SENATOR (YAKIMA UNALLOTTED
NO. 124-U2323)

died intestate January 15, 1972..A
hearing to determine his heirs was
held and concluded October 18,
1972,by Administrative Law Judge
2 IBIA 102
Decided November 16,1973 Robert C. Snashall. Thereafter, on
Appeal from an Administrative Law December 7, 1972, an Order deterJudge's order denying petition for mining heirs was made and entered
by the Judge.
rehearing.
In the Order of December 7,1972,
Reversed and remanded.
Edith Eli (Senator), among other
325.0 Indian Probate: Marriage:
things, was found to be the survivGenerally-325.3
Indian Probate:
ing spouse and entitled to an unMarriage: Indian Custom
divided one-half share of the deceIndian marriages are based upon the usdent's estate.
ages and customs of the tribe or tribes
involved.
On February 5, 1973, the petitioner
filed a petition for rehearing
370.0 Indian Probate: Rehearing:
wherein she alleged that the Judge
Generally
A rehearing will be granted when the in his Order of December 7, 1972,
record does not support the Judge's find- was in error in finding Edith Eli
ings.
the lawful wife of the decedent and
not
the petitioner.
APPEARANCES: Law firm of Hovis,
The Judge, under date of FebruCockrill, and Roy, for appellant, Pauary 15, 1973, denied the petition in
line Wannasay Senator.
the following language:

OPINION BY MR. WILSON

INTERIOR BOARD OF
INDIAN APPEALS

Petitioner contends Edith Eli Senator

was not the lawful surviving spouse of
decedent, nor his wife at any time, since
"they never intended to be husband and
wife nor was there ever any exchange
of gifts such as would be required to
validate a relationship by Indian customr." The petition evidences a lack of
understanding of Indian custom marriages and divorce.
Lloyd Andrew Senator and Edith Eli
Senator cohabited together for a period

Pauline Wannasay Senator, hereinafter referred to as petitioner,
through counsel, the law firm of
Hovis, Cockrill, and Roy, has filed
with this board an appeal from an
Administrative Law Judge's decision denying her petition for re- of approximatelyfour years; that during
hearing.
said period there was born to their union
three
presently living children. Since,
The record indicates that the
stated briefly, an Indian custom marriage
decedent, Lloyd Andrew Senator, consists merely of cohabitation as man
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and wife it is inconceivable that anyone
could reasonably argue the relationship
of decedent and Edith Eli Senator could
fail to evidence an intention to live
together as husband and wife. Estate of
Charlie Wilson, Unallotted Pawnee
(41345-22). Although it is true many
tribes have clearly defined marriage
ritual, or have had in the past, no such
requirement as exchanging of gifts pertains to creation and existence of an Indian custom marriage within the Yakima
Indian nation. 25 CFR 11.28.
The Yakima Indian nation by resolution of December 16, 1953, abolished Indian custom marriage and divorce. Lloyd
and Edith Senator formed their relationship prior to such action in approximately year 1952. They separated in approximately 1956 and therefore could
have only obtained a divorce by anglicized [sic] means. This they did not do.

Petitioner contends further that she
had no notice of the hearing of October iS, 1972. However, she admits in her
affidavit filed in connection with the petition for rehearing her "continuing address has been P.O. Box 503, Pendleton,
Oregon 97801" which is the address to
which notice of said hearing was mailed
on September 15, 1972. The notice of
hearing was not returned to this office
and she is therefore chargeable with constructive notice of said hearing.
In view of the foregoing conclusions
the result of this estate would not have
been changed if the petitioner had in fact

attended the hearing and testified in
keeping with the matters contained in her
affidavit attached to her petition and reheating. Likewise, there is no indication
that the result might be altered by granting a rehearing at this time..

The petitioner, as basis for her
appeal from the Judge's denial of
February

lows:

15, 1973, alleges as fol-
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The basis for this appeal is the erroneous determination by the Department
Administrative Law Judge that mere cohabitation is sufficient to establish a
"ceremonial marriage" under the Tribal
Customs of the Yakima Indian Nation
existing prior to 1953. It is the position
of Petitioner that the essence of the customs of the Yakima Tribe regarding ceremonial marriages as they existed prior
to 1953 was an exchange of gifts between
the families and absent such an exchange
formally and publicly recognizing and
sanctioning the marriage, there was no
marriage but only an unsanctioned cohabitation. That an unsanctioned cohabitation was the relationship which
existed between Lloyd Andrew Senator

and Edith Eli. That after the separation
of Lloyd Senator and Edith Eli, Lloyd
Andrew Senator was free to marry and
did marry your Petitioner in a lawful
ceremony performed in Portland, Oregon,
pursuant to license and under the laws of
the State of Oregon and accordingly your
Petitioner is a lawful surviving spouse
of Lloyd Andrew Senator and Edith Eli
is not.

No brief was filed by the appellees, Edith Eli et al., in answer to
appellant's brief.
The only question for determination by this Board is:
Was "mere cohabitation as man and
wife" sufficient to constitute a marriage
according to the customs of the Yakima
Indian Nation prior to December 16,
1953?

The courts have long recognized
the validity of Indian'custom marriages. See Cyr v. Walker, 116 P.
931 (1911); Buck v. Bransen, i27
P. 436 (1912).
It was held in the
case of Cyr v Walker, supra, at
934:

7311

ESTATE
(YALIMA

OF LLOYD ANDREW SENATOR
UNALLOTTED NO. 124-U2323)
; I
November 16, 1973

* * * The courts of the American
Union have, from an early time, recognized the validity of marriages contracted between members of any Indian

tribe in accordance with the laws and
customs of such tribe, where tribal relation and government existed at the time
of the marriage, and there was no federal statute rendering the tribal customs
supplied.)
or laws invalid. *.*(Italics
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lidity of decedent's marriage to
Edith Eli cannot be answered as it
is not possible to ascertain from the
record what the marriage customs
of the Yakima Indian Nation were
prior to December 6, 1953. Based

thereon, we find the Judge's conclusionithat a valid Indian custom
marriage existed between the deThe Department has long likewise cedent and Edith Eli in error. Acrecognized Indian custom mar- cordingly, the Order denying petiriages. Estate of Noah Bredell, 53 tion for rehearing, dated FebI.D. 78 (1930). In the Bredell case, ruary 5, 1970,must be reversed and
the Department said:
the matter remanded for rehearing
Upon careful examination and con- to determine whether the decedent
sideration of the record I find no good was married to Edith Eli in accordreason for disturbing the action heretoance with the customs of the Yakfore taken in the matter of heirship to the
imnaIndian Nation and for the isestate of Noah Bredell; and as Congress,
the courts, the department, and in many suance of appropriate findings and
decision thereon.
instances the States, have all recognized
NOW, THEREFORE, by virtue
the validity of Tndian custom marriage
and divorce, it necessarily follows that
of the, authority delegated to the
they must be recognized and treated as
Board of Indian Appeals by the
being of. equal validity with ceremonial
Secretary of the Interior, 43 CFR
marriage and: legal divorce. Hence the
4.1,
it is hereby ordered:
policy and practice heretofore in this re1. That the Administrative- Law
gard are fully justified and should be followed until the enactment by Congress of Judge's: order denying petition,
the situation.
changing
legislation
dated February 15, 1973, IS
(Italics supplied.)

REVERSED.

In light of the Cyr v. Walker,

2. That the matter herein is REto the Administrative
MANDED
supra; Buck v. Branson, .supra;and
Noah Bredell case, smpra,.and the Law Judge for. the purpose, after
cases cited therein, it must be con- the parties in interest have been
cluded that the validity of Indian duly notified, of conducting a*rebased upon hearing to determine the validity
custom marriages
the usages and customs of the par- of the- decedent's Indian custom
ticular tribe involved. In the case at marriage to Edith Eli and for the isbar. the question regarding the va- suance of appropriate findings andC
.are

734

DECISIONS

OF' THE

DEPARTMENT

decision based upon the evidence

presented during said proceedings.
ALEXANDER

H. WILSON, Member.

OF THE

INTERIOR

APPEARANCES: D. W. Ryckman,
Sc.D., P.E., President, Ryckman,
Edgerley, Tomlinson & Associates,
Inc., St. Louis, Missouri for appellant;
Mr. Donnel L. Nantkes,

I CONCUR:
MITCHELL

[80 I.D.

Government

Counsel, Washington, D.C., for the
J.

SABAGH,

Member.

Government.

OPINION BY HR. NISSEN
RYCKIAN, EDGERLEY,
TOMLINSON AND, ASSOCIATES,
INC.

INTERIOR BOARD OF
CONTRACT APPEALS

This appeal involves an overrun
in
estimated costs under a cost-plusIBCA-992-4-73
fixed-fee
contract. Neither party
'Decided November 19, 1973
having elected a hearing, the appeal
Contract No. 68-01-0119, Reta Project will be decided on the record.
No. 1024, Environmental Protection
Agency.

Findings of Fact

The contract," awarded on
June 25, 1971, is in the estimated
'Contracts: Construction and Opera- amount of $42,286,including a fixed
tion: Allowable Costs-Contracts: fee of $2,927, and provides for the
Disputes and Remedies: Burden of development of a case study on the
total effects, of suburban use f
Proof-Contracts: Formation and Vapesticides in homes and gardens.
lidity: Cost-type Contracts
General Provisions of the contract
Where a contractor under a cost-plus- include clause three "Limitation of
fixed-fee contract gave notice of an im- Cost" 2 and clause four "Allowable
pending overrun but proceeded with perCost, Fixed-Fee, and Payment."
Denied.

formance without being advised that additional funds had been provided as specified in the Limitation of Cost Clause in
circumstances where the evidence did not
establish that the contractor was directed
or induced to continue performance, that
there was any. understanding that additional funds. would be provided, or that a
change to the contract had occurred, the
contractor's claim for overrun is' denied
on the grounds that the contractor had
proceeded with performance at his own
risk and that whether 'additional funds
would be provided was within the discretion of the contracting officer.

1 Item 2. References are to the appeal file
unless otherwise noted.
2 3. Limitation of Cost
(a) It is estimated that the total cost to the
Government for the performance of this contract will not exceed the estimated cost set
forth in. the. Schedule, and the Contractor
agrees to use his best efforts to perform the
work specified in the Schedule, and all obligations under this contract within such estimated cost.;If at any time the Contractor has
reason to believe that the cost which he expects to incur in the performance of this contract in the next succeeding sixty (60) days,
when added' to all costs previously incurred,
will exceed seventy-five percent (75%) of the
estimated cost then set forth in the Schedule,
or if at any time, the Contractor has reason to
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EDGERLEY, TOMLINSON AND ASSOCIATES,
November 19, 1973

The performance period was six
months from the date of the contract exclusive of the final report, a
draft of which was due within 30
calendar days after completion of
the period of performance. Periodic
reports as to progress made, including the percentage of completion of
the project and an estimate of funds
expended, were required to be submitted by the 15th of the month
following the first full month of
contract performance and by the
15th of each month thereafter. Re-ports for July and August are dated
October 7, 1971 (Item 4). The report for August indicates that 25
percent of the work had been acbelieve that the total cost to the Government
for the performance of this contract will be
substantially greater or less than the then estimated cost thereof, the Contractor shall notify
the Contracting Officer in writing to that effect,
giving the revised estimate of such total cost
for the performance of this contract.
(b) The Government shall not be obligated
to reimburse the Contractor for costs incurred
In excess of the estimated cost set forth in
the Schedule, the Contractor shall not be obligated to continue performance under the contract or to incur costs in excess of the estimated cost set forth In the Schedule, unless
and until the Contracting Officer shall have
notified the Contractor by an amendment to
the contract that such estimated cost has been
increased and shall have specified in such
amendment a revised estimated cost which
shall thereupon constitute the estimated cost
of performance of this contract. When and
to the extent that the estimated cost set forth
In the Schedule has been increased, any costs
incurred by the Contractor in excess of such
estimated cost prior to the increase in estimated cost shall be allowable to the same extent as if such costs had been incurred after
such increase in estimated cost.
(c) If, (1) the Contractor stops performance
before completion of all work hereunder because it has incurred costs in the amount of
or in excess of the estimated cost -set forth
in the contract, and (2) the Contracting Officer
elects not to increase such estimated costs, the
Contractor's fixed-fee will be equitably reduced
to reflect the actual amount of work performed
as compared with the full amount of the work

INC.
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complished and that 14 percent of
the budget had been expended.X
The report for September, dated
October 15, 1971 (Item 4), states
that 35 percent of the work has been
.accomplished and 19 percent of thebudget expended, exclusive of
$1,999.60attributable to labor costs,
of Dr. R. von Rumker (note 3,
s8pra)
through August 31, 1971.
Modification

No. 1, dated

Octo-

ber 18, 1971, amended the work
statement to provide that references
to Washington, D.C. and St. Louis,
Missouri, were deemed to denote instead Philadelphia, Pennsylvania
and Lansing, Michigan.4 The modification states that there will be no
increase in total estimated cost,
fixed fee or performance period as a
result of the change.
The October report, dated November 12, 1971, states the level of

accomplishment is 57 percent and
that 55 percent of the budget has
been expended. With respect to
Task C, "Transport Mechanisms,"
the report statesin part: " * * The
required in the contract. In the event of failure
to agree as to the amount of such reduction,
the Contracting Officer shall determine the
amount, subject to the right of the Contractor
to appeal therefrom pursuant to the clause in
the contract entitled "Disputes." This paragraph shall not, in any way, limit the rights
of the Government under the clause in the
contract entitled "Termination for Default or
for the Convenience of the Government."
:
3 This is stated to be exclusive of labor costs
attributable to a Dr. R. von Riumker, who was
apparently employed as a consultant by appellant specifically for performance of this
contract.
lthough the work statement in the contract refers to "the study area," these references are not in the contract as such but were
apparently in appellant's proposal (No. RETA
1024-D, dated May 7, 1971) incorporated into
the contract by reference. The proposal is not
in the record.
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topography of the Philadelphia
area creates many sewage drainage
basins and little information is obtainable about run-off rates and
rainfall. The RETA effort is being
expanded to look for the availability of 'this type of information." As
to Task D, "Impact of Pesticides on
Water Environment," the report includes the following : "A paucity of
information on standing bodies of
municipal water (whether recreational or reservoir storage) has created some problems. We have decided to enlarge the scope of study
on this type of water for comparative purposes." The report refers to
efforts to document the effects of
pesticides on streams in the Dallas
area and' states that "Additional
cities.are being surveyed to support
this kind of data."
The November report, dated De-
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vised that a cost overrun would be
incurred on the contract. The letter
pointed out that the original cost
estimates were made approximately
nine months ago, that the scope of
the work was refined in a meeting
with EPA representatives on October' 13, 1971,5 and states that in
order to complete the project the
estimated cost would have to be increased by. $9,817, consisting of
$4,415 in direct labor, overhead at
the provisional rate of 113.3percent
of direct labor ($5,002) and travel
'($300), and subsistence ($100) to-

taling $400. The letter includes the.
following: "Therefore, RETA had
to increase its level of effort in order
to collect a credible data base." Mr.

cember 13, 1971, states the level of

Phillips, the contract specialist, replied by letter, dated December 29,
1971 (Item 3d), reminding appellant of the Limitation of Cost clause
and cautioning appellant not to ex-

1971 (Item 3e), appellant confirmed

December 17, 1971, concerning the

accomplishment is 76 percent and ceed the estimated cost of $39,359,
that 90 percent of the budget has exclusive of fixed fee.
Appellant's report for December
been expended. The report refers to
dated January 10, 19727,indi1971,
a "mid-termprogress report," dated
cates
that
'115 percent of the budget
Oetober 22, 1971 (not in the record)
while the level of
been
expended
has
and to subsequent communications
was
96 percent. A
accomplishment
wherein EPA was advised that the
was apfinal
report
of
the
draft
budget expended 'exceededthe level
31, 1972
January
on
filed
parently
of accomplishment by ten to 15 per8, 1972,
May
dated
letter,
(RETA
cent. The report states that Mr.
has
been
No
question
3b).
Item
Tirella, Director of Finance and
to
its
adequacy.
raised
as
Administration, has contacted Mr.
in a letter dated February 10,
Phillips, EPA contract specialist,
1972 (Item 3c), Mr. Phillips reconcerning this matter.
In a letter, dated December 17, plied further to appellant's.letter of
a phone conversation of December 13, 1971, wherein Mr. Phillips,
EPA contract specialist, was ad-

This meeting is described in the report,
dated November 12. 1971, as "t e . a fruitful
discussion with a good-exchange of information and many questions. resolved."
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cost overrun. It was pointed out that
no

additional

funding

was

re-

quested at the time Modification No.
1 to the contract was issued in October of 1971, even though a sub-

stantial part of the performance period had elapsed. Appellant's assertion that the scope of the work
had been refined at the meeting of
October 13, 1971, was disputed. The

letter quoted the project officer as
stating tat at this meeting it became apparent that appellant was
reducing the level 6f effort which
had been accepted in its proposal.
The letter denied that any request
to increase the level of effort was
made, and alleges that appellant
was asked to continue at the Proposal level of eff6rt and not to curtail it. EPA denied receipt of the
so-called mid-terrn progress report" dated October 22, 1971.In addition, the letter states the report
of November 12, 1971 contains no
indication of an increase in appellant's effort and that the revised assignments are the same as those in
appellant's proposal. We have previously quoted statements in the report of November 12, 1971, reflect-

ing assertions by appellant of
increased levels of effort. However,
the work statement in the contract is
general and absent the proposal,'we
are unable .to determine whether
these assertions are accurate.
In a letter, dated May 8, 1972

(Item 3b), apellant alleged that
the actual cost overrun was
$9,381.99,-asserting, inter alia, the
following as justification therefor:
"Notification to you on Decenber

INC.
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17, 1971, of an anticipated overrun
and in the absence of a reply the
professional obligation of RETA's
team members to proceed with the
completion of the project in order
to meet EPA's schedule for a report

to the United States Congress." The
request for additional funding was
denied by the contracting officerin
a letter dated May 16, 1972 (Item
Ic). Appellant reiterated its request
for payment of the overrun in the
amount of $9,381.99by letter, dated
May 18,1972 (Item 3a). The request
was again dnied in a letter from
the contracting officer, dated May
31, 1972,6and this appeal followed.
Appellant's letter to the Board
dated, May 15, 1973, with attachments has been accepted as the complaint required by the Board's rules.
Attachment one contains the following:
As a result of our concern and involvement in this project in order to meet the
EPA deadlines, we did in fact incur additional costs estimated at $9,817.00.
It was the decision of RETA's board
of directors and top management to continue work in order to satisfy the client,
and then work out a fair settlement with
them.
RETA acted in good faith and knows
that an equitable adjustment can be
determined at this time.

Decision
The obvious purpose of the Limitation of Cost (LOC) clause is to
enable the Government to control
the funds allocated to contract
* Item lb. While not labeled a final.decision
of the Cootraeting Officer, no useful purpose
would~be served in failing to-treat it as such.
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work. . While the record herein establishes that oral and written
notice of the overrun was given,
it is well settled that such notice
does not without more obligate the
Government to fund the overrun
-and that a contractor who proceeds
with performance without being
notified that additional funds have
been provided assumes the risk of
being deemed to have acted as a
volunteers
An exception to the above rule
may be stated as follows: where the
Government with knowledge of the
overrun directs or induces continued
performance or where the contractor proceeds with performance in
reliance on express or implied understandings that additional funds
will be provided, the Government

OF THE
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Appellant has not alleged and the
record would not support any claim
that after giving notice of the overrun, it was induced or directed to
continue performance or that it proceeded with performance in reliance
on any understanding that additional funding would be provided.
Indeed, in view of the letter, dated
December 29, 1971, reminding

ap-

pellant of the provisions of the LOG
clause and cautioning appellant not
to exceed the estimated cost of the
contract, we find that appellant was
not urged to continue performance
after it gave notice of the overrun
and that there was no understanding, express or implied, that additional funding would be provided.2
This much appears to be conceded
by the statement from the comhas been deemed, as a matter of law, plaint, quoted above, that it was the
to have waived its discretion to re- decision of appellant's board of difuse to fund the resulting overrun. 0 rectors and top management to proIn addition, the LOC clause has con- ceed with performance in order to
sistently been held to be inapplica- satisfy the client and then work out
ble to actual or constructive a fair settlement. On this record, we
can find no basis for a holding that
changes."
the Government has waived its dis7
*
That paragraph [paragraph (b) of
cretion to refuse funding of the
the LOC clause] specifically contemplates a
right In the Government to make a free and
overrun.
unfettered decision with respect to the conThe letter of December 17, 1971,
tinued fundingof a contractor who anticipates
a cost overrun * *
J."
J.J. Henry Company, giving written notice of the overrun
Inc., ABCA No. 15473 (August 16, 1972),
is susceptible to the construction
72-2 BCA par. 9641 at 45,020.
"*

*

J. J Henry Company, Inc. (note 7, spra)
at 45,022.
a North American Rockwell Corporation,
*ASBCANo. 1432 (November 29, 1971), 72-1
BCA par. 9207.

10J. J. Henry Company,Inc. (note 7, supra)
and cases therein cited.
11Bolt, Beranek and Newman, Inc., ASBCA
No. 14655 (May 25, 1971), 71-1 BA par.
8899. The "changes" clause in the instant contract is substantially similar to that quoted in
the cited case 71-1 BOA at 41,355. It should
be noted, however, that under later versions of
the LOC clause changes are not excluded from

the limitations of the clause. See, e.g., J. .
Henry ompany, Inc., ASBCA Nos. 13835 et at
(May 25, 1971), 71-1 BCA par. 898 (footnote 1).
2 Although we find as a fact that the level
of effort required for satisfactory completion
of the project was discussed at the meeting
of October 13, 1971, the details of this meeting are not in the record and the Government
has denied requesting an increased level of
effort. It is, of course, clear that this meeting
antedated by two months notice of the cost
overrun.
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Reversed and remanded.
that appellant is alleging the overrun arises from an increased level
of effort. Appellant has also alleged Federal Coal Mine Health and Safety
that the scope of the work was re- Act of 1969: Hearings: Procedure
fined at the meeting of October 13, Where, under 43 CFR 4.512, an operator
1971, and, as we have seen, there are

withdraws its petition for hearing and

statements in the report of November 12, 1971, to the effect that the,
level of effort was being expanded.
However, it is well settled that
statements in claim letters and
pleadings do not constitute proof."
The statement of work i the contract is general and appellant's.proposal is not in the record. It follows
that appellant has not sustained its
burden of showing that a change
was effected, which would entitle
appellant to an equitable adjustment notwithstanding the cost ceiling in the contract.

formal adjudication after the close of an
evidentiary hearing, but, prior to issuance of a final decision, it is not entitled
to a dismissal without prejudice.
APPEARANCES:

William

H. Wood-

land, Esq., for appellant, Mining Enforcement and Safety Administration;
Richard H. Nebeker, Esq., for appellee,

United States Fuel Company.

OPINION BY MR. DOANE

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

This case involves a question of
importance in the adconsiderable
CONCLUSION
ministration of the Federal Coal
The appeal is denied.
Mine Health and Safety Act of
19691 in that its resolution will diSPENCER
T. NISSEN, lember.
rectly affect the disposition of a
I CONCUR:
large number of cases pending bethe Administrative Law Judges
fore
WILLIAIMF. MCGRAW, Chairan.
(Judges). The Board is asked to
decide whether an operator may
UNITED STATES FUEL COMPANY
withdraw unilaterally from a proceeding after the close of the eviden2 IMA 315
Decided Novenber 20, 1973 tiary hearing but prior to issuance
of the Judge's decision and thereby
Appeal by the Mining Enforcement
vitiate the enforcement effort of the
and Safety Administration (MESA)
Secretary. For the reasons set forth
from a decision of an Administrative
in detail, we answer this
hereinafter
Law Judge dismissing five consolidated
in
the
negative, and accordquestion
section 109(a) penalty proceedings in
ingly, reverse the decision below,
Docket Nos. DENV 72-68-P, 72-72-P,
73-14-P, 73-15-P and 73-48-P.E
which ordered dismissal without
13 ServiceConstruction Corp oration, IRCA678-10-67 (January 12, 1970), 70-1 BCA par.
8068.
3
52-755-14

sP.L. 91-173, 83 Stat. 742-804 30 U.S.C.
91801-960 (1970).
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by-case findings of fact and ruled
that the form used by the Assessment Officer, wherein he merely
I.
filled in the operator's name, the alleged violations, and the assessFactual a d Procedural
melits proposed, did not satisfy that
Background
requirement.
On April 20, 1973, United States
On November 29 through NovemFuel
Company filed motions to disber 30,1972, a full evidentiary hearmiss
the
pending proceedings preing was held on the notices of
the NICOA decision.
mised
upon
violation in the above-listed dockets
Without
objection
from the parties,
which had been consolidated by
decided
to treat the mothe
Judge
order of the Administrative Law
pleadtions
as
motions
to
withdraw
Judge. During the course of the
ings
pursuant
to
43
CFR
4.512.3
On
hearing, the operator agreed to pay
some of the assessments and some April 24, 1973, the Department susof the notices were dismissed due pended the informal assessment
to insufficiency of evidence. At the procedures of 30 CFR part 100
close of the hearing, dispositon of pending the outcome of an appeal
the remaining notices, which are the of the NJCOA judgment. In addionly ones before us on appeal, re- tion, the Department promulgated
quired only issuance of a written on that same date amendments to
43 CFR which provided for a new
decision by the Judge.
informal assessment procedure and
On March 9, 1973, the United
States District Court for the Dis- which required institution of fortrict of Columbia issued its opinion mal adjudication in every case
in NTationalIndependent Coal Op- where the operator failed to pay the
eratorsAssociation v. Horton, 357 informal assessment voluntarily. 38
F. Supp. 509 (D.D.C. 1973) (here- F.R. 10086-7.
By decision dated, June 11, 1973,
inafter, ATICOA) .2 In that case,the
court held invalid a proposed order the Administrative Law Judge
of assessment which had become granted withdrawal of the operafinal by operation of law, there hav- tor's petitions and dismissed the
ing been no timely protest and re- pending dockets without prejudice.
quest for hearing by the operator. A timely notice of appeal was filed
30 CFR 100.4(e). The court con- by the Bureau of Mines (Bureau).
cluded that the Act requires case- On July 16, 1973, the Mining Enforcement and Safety Adininistration (MESA) was substituted for
3 The Department has appealed this decision to the United States Court of Appeals
the Bureau as the appellant.4
for the District of Columbiawhere it is pendprejudice, and remand the case for
further proceedings.

ing. No. 7-1678. This case has been followed
in Morton . GL.W. Coal Co., Inc., CCH
Employment Safety and Health Guide par.
16,253 (W.D. Pa. 1973).

3A conforming amendment to the motion was
on April 30, 1978.
-filed
4
See 38 F.i. s1695(1973).

UNITED

STATES
November

IL
Issue Presentedon Appeal
WThetherthe Administrative Law
Judge erred in dismissing penalty
proceedings without prejudice after
the operator withdrew its petitions
for hearing and formal adjudication after the close of the evidentiary hearing.

III.
Discussion
The Administrative Law Judge
based his decision to grant withdrawal on the original version of
43 CFR 4.512, 36 F.R. 17338 (Au-

gust 28, 1971), which provided:
A party may withdraw a pleading at
any stage of a proceeding without prejudice.

It has since been amended sulbstantially; however, we need not con-

sider that amendment in the disposition of this appeal.5
In the case at hand, the Judge
apparently concluded that 43 CFR
4.512 mandatorily required him to
dismiss any docket where the operator withdraws its petition for hearing and formal adjudication at any
5

See 38 F.R. 14170 (1973). Both parties
have argued whether or not the amendment
may be retroactively applied to this case. We
recognize that procedural changes may be
retroactively applied to pending actions in
order to achieve statutory objectives provided
there is no prejudice to substantial rights.
See Sn Oil Co. v. Federal Power Coomn'n.,
256 F.2d 233 (5th Cir. 1958), cert. den., 358
U.S. 872 (1958). Nevertheless, we feel that
such rulings should be avoided wherever possible. Since we can resolve this dispute on
other grounds, we intimate no views as to
whether this case comes within the ambit of
the Sun Oil rule.

FUEL COMPANY
20, 19.3
-
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time prior to the issuance of a
written decision. Appellee, United
States Fuel, contends that the
Judge's interpretation was correct
and urges us to affirm his decision.
IHowever, we are obliged to reject
that interpretation because it is
based upon a misreading of the language of the regulation and its acceptance would result in extraordinary delay and an unjustifiable
disruption of the enforcement of the
Act and the substantive regulations.
The essential fallacy in the Appellee's argument is the mistaken
assumption that the term "withdrawal of a pleading" means withdrawal from the Secretary's jurisdiction as delegated to the Administrative Law Judges and the Board
of Mine Operations Appeals.6 Section 4.512 of Title 43 CFR does not
say that a party may withdraw
from a proceeding at any time; nor
does it say that when a party withdraws a pleading, the Administrative Law Judge must dismiss the
proceeding. The regulation only
states that the withdrawal of a
pleading, whether it be a petition,
an answer, or a mere amendment,
shall be "without prejudice." We
are of the opinion that the words of
the regulation mean that while the
Judge must permit the withdrawal
of a pleading, the effect of the withdrawal is a discretionary matter for.
<*Pleadings
1'k
are formal allegations by
a party of the facts constituting claims and/
or defenses which are filed with the fact-finding
tribunal competent to conduct a hearing and
duly served on the opposing party or parties.
** 5
Rger Fuel Corporation, 2 IBMA
186, 194, 80 I.D. 604, CCH Employment Safety
and Health Guide par. 16,541 (1973).
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case-by-case determination by the
Administrative Law Judge in the
first instance and ultimately by this
Board in the exercise of its appellate
jurisdictionIn this, as in other matters committed to the sound discretion of the
Judges and of this Board, we must
act with caution in order to avoid
abuse of our delegated authority.
We may fill in the interstices of a
regulation, but we must avoid interpretations which are in reality
amendments and amount to rulemaking. Theft too, we must be
guided by the principle that the
Secretary's regulations ought to be
construed and applied flexibly so as
to effectuate the remedial objectives
of the Act and to secure just,
prompt, and inexpensive final determinations.

43 CFR 4.500 (c), 4.505

(b). Cf. 30 U.S.C. § 815(c).
Prior to the NICOA decision, the
-interpretation and application of 43
CFR 4.512 conformed to these general principles. Ordinarily, the
pleadings that the operators sought
to withdraw in penalty cases were
petitions for hearing and formal ad-

judication. Conpare, Ranger Fuel
Corporation (cited at footnote 6).
The usual motivation for such withdrawals was an agreement to pay
the proposed assessment or a determination by the operator to defend
an enforcement suit in federal court.
The Judges customarily granted
dismissal because they knew that the
proposed order of assessment issued
7 See decision of Administrative Law Judge
George A. Koutras In Snap Creeko Coal Company, Docket No. HOPE 72-301-P (May 24,
1973).
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by the Secretary's Assessment Officer would become final by operation of law. They chose what they
had every reason to believe was a
just, expeditious, and the most inexpensive final Secretarial action
consistent with the substantive statutory objectives. Since dismissal
suited the interests of all concerned,
the Judges' orders were summary
and the precise nature of section
4.512 was never really elaborated;
This uniform application of the regulation seems to have misled some
into the mistaken belief that the
existing practice was a rigid, almost
immutable procedural fact of life
under the Act.
In the aftermath of the NICOA
decision and the suspension of 30
CFR Part 100, it became obvious
that a dismissal predicated upon the
withdrawal of a petition for hearing and formal adjudication was
bound to have a different and disruptive

effect. Dismissal could no

longer result in the finalization of a
proposed order of assessment.
Rather, a dismissal would relegate
the case to a limbo status and require the Department to apply its
adjudicatory machinery over again
from the beginning. The closer a
proceeding was to the. issuance of a.
written decision, the more wasteful,
burdensome, and absurd such a conclusion was likely to be. 43 CFR
4.512 does not, and was- never intended to, permit that kind of result, and we will not interpret its
provisions to do so.

The case at hand is a good illustration of the disruption which
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wouldfliowineluctably from acceptance- of -Appellee's position. Here,
almost an entire proceeding to
assess civil penalties, from the filing of pleadings straight through
to the conclusion of an evidentiary
hearing, has taken place. All that
remains to. be clone is the issuance
of the decision by the Judge.
After 2VICOA,the Bureau (now
MESA) for the first time resisted
motions seeking. dismissal,. predicated upon withdrawals of petitions, which were designed to take
advantage of what appeared to be
a lacuna in the law.' Forced to construe 43 CFR 4.512 in a definitive
fashion, some .Judges fully recognized the problem and refused to
dismiss, reasoning in substance that
continuance of the prior practice in
penalty cases would be an abuse of
discretion in view of the delay and
expense that was bound to occur.,
In our judgment, they correctly rejected the theory that 43 CFR 4.512
was either completely mandatory or
fully self-executing. We are of the
opinion that these Judges acted in
accordance with a close reading of
the literal words of 43' CFR 4.512
and with due regard for the standards of adjudication discussed
above.

It follows from what has been
said that the Judge in the case at
hand correctly granted the withdrawal of the operator's petitions.
However, he abused his discretion
when he then dismissed the dockets.9
s
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We reject Appellee's argument
that-it

was somehow coerced into

formal adjudication or prejudiced
by the proposed assessment orders.
United States Fuel was not obliged
to go to' hearing to escape allegedly

arbitrary inforIal assessments.The
operator could have sought immediate.relief in the appropriate federal district court. See AICOA,
supra. Appellee may have labored
under an erroneous impression to
the contrary, but- subjective, feelings of coercion without any basis
in reality have no legal significance..'0 In addition, it is important
to emphasize, that the hearing for
which Appellee petitioned was de
1novo, and that in moving for withdrawal, United States Fuel sought
to abort a proceeding on the verge
of. providing findings of fact possessing the legal sufficiencyallegedly
iissing in the findings contained in
the instant proposed orders of assessment. See Western Slope Carbon, Inc., 2 IBMA

161, 80 I.D. 707,

CCIH Employment Safety and
Health Guide par. 16,300 (1973).
While we must decline to adopt
an interpretation of a regulation
which would produce extensive and
unjustified delays in the processing
of many penalty cases,we nevertheless recognize that important

sub-

stantive changes in the informal assessment process have taken place
and we do not wish to deprive the
Appellee or anyone similarly situated of substantial rights. Un-

hid.

The minimal effect of the withdrawal of a
pleading is that any factual statement contained therein cannot be used as admissions:

t0The operator should have known that it
need not go to hearing since it wvasjoined as a
party plaintiff in the XICOA case.
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doubtecly, the new assessment formula is yielding quantitatively
different results. An operator, having the benefit of this new formula,
to which other litigants have been
entitled, might very well decide to
settle and forego further litigation.
See RangerFuel Corporation (cited
at footnote 6).1' Therefore, in the
interests of justice and sound administrative

policy,

we conclude

that an operator, at any time until
the issuance of a final decision, may

by proper motion seek a continuance
so that it can obtain an informal assessment from MESA under the
new formula and then take appropriate followup action by way of
settling or pressing on with the proceedings. Failure to seek a new informal assessment should be deemed

a waiver of the substantive right.
If an operator similarly situated
to United States Fuel persists in the
withdrawal of its pleadings for the
sole purpose of obtaining a dismissal, the Judge should hold it in
default and should issue a decision
accordingly. See generally 43 CFR
4.544. Since a full evidentiary hearing has been held in the instant case,
there is no need to require any further proceedings such as issuance of
a show cause order.
We believe that our decision here
accords any operator in the position
of United States Fuel every due
process right to which it is entitled.
" It is noteworthy that the procedural posture of the instant case is significantly different from Banger Fuel. Ranger came to the
Board on a certified question and our ability
to deal with the complex of issues concerning
withdrawals of various documents containing
pleadings was quite circumscribed. 43 CR
4.602(d).

[80 ID.

At the same time, we have tried to
assure, consistent with the limitation of our jurisdiction to adjudicative matters, that the Secretary's
regulations will continue to facilitate achievement of the objectives
of the Act.
ORDER
WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that the decision appealed from IS REVERSED and

REMANDED for further proceedings consistent with this opinion.
DAVID DOANE,
11fi2lhler.
I CONCUR:
C. E. ROGERS,JR., Chcairman.
BUFFALO MINING COMPANY
2 IBMA 327

Decided November

1, 1973

Mining Enforcement and Safety Administration (MESA) appealing an
initial decision issued on April 11,
1973, limited to the extent that it
failed to find a violation of section
304(d) alleged in a section 109(a)
proceeding under the Federal Coal
Mine Health and Safety Act of 1969
(Docket No. HOPE 72-151-P).
Decision modified.

Federal Coal Mine Health and Safety
Act of 1969: Penalties: Evidence
A violation of se ction 304(d) will be
upheld where an acceptable sampling of
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a floor area required to be rock dusted
reveals the presence of less than 65 per
centum of incombustibles.

Federal Coal Mine Health and Safety
Act of 1969: Hearings: Procedure
An Administrative Law Judge may not
vacate an order of withdrawal in a civil
penalty proceeding held pursuant to section 109 (a).
APPEARANCES:
Robert
Esq., Associate Solicitor,

A. Long,
S. Philip

Smith, Esq., Assistant Solicitor, and
Mark X. Pierce, Esq., Trial Attorney,
in behalf of appellant, MESA.

of Federal Regulations, for the violations alleged in the order of withdrawal and for other violations not
in issue on this appeal. A hearing
was held on August 14, 1972, and

on April 11, 1973, the Administrative Law Judge (Judge) issued an
initial decision which, qinter alia,
vacated the order of withdrawal in
question. Counsel for MESA filed

a notice of appeal with the Board
on May 17, 1973. MESA's brief was
timely filed.2

IssuesPresentedon Appeal

OPINION BY M1R.ROGERS

1. Whether an adequate sampling
of the floor of a mine is alone
INTERIOR BOARD OF MVINE
sufficient
to establish a prima facie
OPERATIONS APPEALS
violation of section 304(d) of the

ProceduralandFactual
Background
On June 23, 1971, MESA Inspector Paul M. Chikos conducted
an inspection of Buffalo Mining
Company, pursuant to the Federal
Coal Mine Health and Safety Act
of 1969 (hereinafter the Act).l
The inspector issued Order of
Withdrawal No. 1 PMC after discovering what appeared to be inadequate rock-dust applications in
an area that required such treatment. Thereafter,

he took a sam-

pling of the floor. Subsequently,
laboratory analysis determined that
the incombustible content of the
sampling was 22 percent.

MESA filed a petition for assessment of civil penalties pursuant to
section 100.4(i) of Title 30, Code
1P.L. 91-173, 83 Stat. 742-S04, 30 U.S.C.
§ 801-960 (1970).

Act.

2. Whether an Administrative
Law Judge may vacate an order of
withdrawal in a civil penalty proceeding held pursuant to section
109(a) of the Act.
Discussion
The basis of this appeal arises
from a determination by the Administrative Law Judge (Judge)
that the failure of an inspector to
strictly comply with instructions issued by MESA 3 in regard to the
method of collecting dust samples
2Buffalo Mining Company, appellee in this
case, has not participated in the appeal.
3 United States Department of the Interior,
Bureau of Mines, Coal Mine Safety Inspection
Manual for Underground Coal Mines, August
1969, page 16 as amended by memorandum
dated May 10, 1971, from the Acting Assistant
Director, Coal Mine Health and Safety, Bureau
of Mines (MESA). In view of our disposition
of this appeal, a recital of these provisions Is
not necessary. .
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to support a violation of section 304

(cl), resulted in the failure to collect
an "acceptable sample." Accordingly, the Judge determined that
MESA had not met the burden of
proof in establishing the alleged
violation. Ile, therefore, ordered the
vacation of the Order of Withdrawal here under consideration.
MESA concedes that the inspector did not take a sampling of the
roofs and the ribs of the mine, however, they contend that a sample
taken from the floor is adequate to
comply with the guidelines established by the Coal Mine Inspector's
Manual, as aended, in collecting
rock dst samples to support a violation of section 304(d).4
This Board has in the past taken
officialnotice of instructions issued
by MESA to its inspectors. Hall
Coal Comrpany,Inc., IBMA 175,
17,

79 I.D.

668, 671 (1972),

CCH

Employment Safety and Health
Guide par. 15380 (1973). As a gell-

eral rule, we are in agreement that
they should be complied with by inspectors when. they conduct an inspection of a mine. However, we are
not prepared to cometo a conclusion
that a violation of those instructions

OF THE

INTERIOR

[80 I.D.

will preclude a finding of a violation
of the Act, when the cndition reported by the inspector constitutes
a violation. Accordingly, under the
facts of this case, the question as to
whether the sample was obtained in
violation of the applicable MESA
instructions is of little moment, because

our

ultimate

concern

is

whether the evidence of record will
support the alleged violation.
We turn now to the Order of
Withdrawal issued by the inspector
at 9 :40 a.m. on June 23, 1971. The

condition orpractice was set out as:
The rock-dust applications were inadequate for a distance of 116 feet inby
engineer's spad No. 293 in No. 6 entry No.
1 Section.

The area from which persons were
withdrawn was described as: "all
areas inby the entrance to No. 1 section." This order was issued under
section 104(a) of the Act.
In regard to the sampling of the
floor, the inspector testified in effect that he started about 48 feet
inby spad 293 in No. 6 entry. With a
shovel he took a 6-inch band of ma-

terial 1 inch deep from the floor for
the distance of 20 feet, the width of
the entry. He shook that through a
20-mesh screen onto a rubber mat,

Section 804 (d) reads as follows:
"Where rock dust is reqgiired to be applied,
it shall be distributed upon the top,. floor, and
sides of all underground areas of a coal mine
and maintained in such quantities that the
incoinbustible content of the combined coal
dust, rock dust, and other dust shall be not less
than 6 per centum, but the incombustible
content in the return aircourses shall be no
less than 0 per centum. Where methane is
present in aay ventilating current, the per
centum of incombustible content of such combined dusts shall be increased 1.0 and 0.4 per
contain for each 0.1 per centum of methane
where 6 and 0 per centum, respectively, of
bicombustibles are required."

from which he took an amount sufficient to half fillthe plastic bag furnished by the Bureau for that purpose (Tr. 880,881). Accordingly, we

find that the record clearly establishes that the inspector did take an
adequate sampling of the floor,
which was submitted to the laboratory for analysis. Subsequently, it
wrasdetermined that the incombus-
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tible content of the sampling was 22
percent. This condition established
a prima facie showing of a violation
of section 304(d), with respect to
the floor. Consistent therewith, the
Board is of the opinion that the
Judge erred when he determined
that the failure of the inspector to
strictly comply with instructions issued by MESA resulted in the failure to collect an "acceptable sample"
to support an alleged violation of
section 304(d).
The inspector found an imminent
danger when he issued the Withdrawal Order because the condition
could propagate an explosion and
create a fire. The Judge determined
that an imminent danger was not
present, that MESA failed to meet
its burden of proof to establish imminent danger, and, thereafter, he
ordered that Order of Withdrawal,
No. 1 PMG, June

23, 1971, be

vacated.
This Board has held "except insofar as an order of withdrawal may
reflect upon the' gravity of conditions and practices, the validity or
invalidity of such order will not
affect the subsequent assessment of
penalties. * * * The validity of an
inspector's judgment in issuing an
order may be challenged in a review
proceeding brought under section
105 of the Act. However, where a
section 104(a) order is vacated, the
conditions or practices described in
such order may, nevertheless, constitute violations of mandatory
safety standards, subject to penalty
assessments. Eastern Associated
Coal Corporation, 1 IBMA 233,236,

747

79 I.D. 723, 726 (1972), CCH Employment Satety and Health Guide
par. 15,388 (1973). The two basic
issues involved in the assessment of;
a civil penalty are: (1) whethera
violation of the Act occurred, and
(2) what amount should be assessed
as a penalty if a violation is found
to have occurred. Accordingly, we
are of the opinion that the Judge
had no authority to make a finding
as to the validity of the Order of
Withdrawal. In a similar vein this
Board has held that the validity of
such an order is not an issue in a section 109 proceeding and it is error
for the Judge to either sustain or
vacate such order. Zeigler Coal
Company, 2 IBMA 216,224, 80 I.D.
626, 630, CCH Employment Safety
and Health Guide par. 15,485
(1973).

The Judge concluded in pertinent part that rock dust was required in the area in question and
we have concluded that an adequate
sampling of the floor was taken
which 'establishes a prima facie
showing of a violation of section
304 (d).

The Board concludes from the
foregoing that MESA proved by a
preponderance of the evidence that
a violation of section 304(d) had
occurred.

Section 109(a) (1) of the Act requires that in determining the
amount of the appropriate civil
penalty, the Secretary of the Interior shall consider six criteria. In so
doing, as delegate of the Secretary,
we make the following findings of

fact: () The prior violationsat the
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mine consist of seven notices dated

COAL PROCESSING

December 10, 1970, six notices dated
December 11, 1970, and one notice

2 IBMA 336

[80 I.D.

CORPORATION

dated January 12,1971,all of which

Decided No'venber 26,1973

were decided on March 28, 1973 (decision below Dec. 10). (2) A penalty

Appeal by the Coal Processing Corpora-

of $100 is appropriate with regard tion from a decision dated July 30,
to the size of the business of the 1973, by Administrative Law Judge
operator (Dec. 12). (3) Negligence George H. Painter, assessing a civil
on the part of the operator was not monetary penalty of $5,000 for two
established. (4) The imposition of a violations of the Federal Coal Mine
$100 penalty will have no negative Health and Safety Act of 1969.
effect on the operator's ability to (Docket No. NORT 72-122-P.)

continue in business (Dec. 12). (5)

The violation is not considered
grave. The equipment that was
operating 125 feet inby was no im-

minent threat. No power source ran
through the area in question. Methane gas was not present

(Dec. 9).

(6) The operator complied with the
Order of Withdrawal by abating
the condition rapidly and in good
faith (Ex. P-14).
WHEREFORE, pursuant to the
authority delegated to the Board by
-the Secretary of the Interior (43

CFR 4.1(4)), IT IS HEREBY
ORDERED that the decision issued
April 11, 1973, IS MODIFIED to
the extent that Notice of Violation
No. 1 PMC IS REINSTATED,
and that Buffalo Mining Company
IS ASSESSED an additional $100
for a total of $950to be paid within
30 days from the date of this decision.
C. E.

ROGERS, JR.,

I CONCUR:
DAVID DOANE,

Member.

Chairman.

Affirmed as modified.

Federal Coal Mine Health and Safety
Act of 1969: Notices of Violation:
Abatement
A change in the ventilation system to
eliminate accumulations of methane in a
mine will not constitute a violation of
section 303(k) of the Act where it is established that such remedial .procedure
was the proper corrective action.

Federal Coal Mine Health and Safety
Act of 1969: Evidence: Sufficiency
A visual observation will support a violation of section 304(a)-accumulation
of coal dust.

APPEARANCES: Thomas H. Barnard,
Esq., Cleveland, Ohio, Attorney for ap-

pellant, Coal Processing Corporation;
Robert W. Long, Esq., Associate Solici-

tor, J. Philip Smith, Esq., Assistant
Solicitor, and Edward J. Rodzinak,
Trial Attorney in behalf of appellee,
Mining Enforcement and Safety Administration (MESA), formerly U.S.
Bureau of Mines.
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CORPORATION

dated January 12,1971,all of which
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were decided on March 28, 1973 (decision below Dec. 10). (2) A penalty

Appeal by the Coal Processing Corpora-

of $100 is appropriate with regard tion from a decision dated July 30,
to the size of the business of the 1973, by Administrative Law Judge
operator (Dec. 12). (3) Negligence George H. Painter, assessing a civil
on the part of the operator was not monetary penalty of $5,000 for two
established. (4) The imposition of a violations of the Federal Coal Mine
$100 penalty will have no negative Health and Safety Act of 1969.
effect on the operator's ability to (Docket No. NORT 72-122-P.)

continue in business (Dec. 12). (5)

The violation is not considered
grave. The equipment that was
operating 125 feet inby was no im-

minent threat. No power source ran
through the area in question. Methane gas was not present

(Dec. 9).

(6) The operator complied with the
Order of Withdrawal by abating
the condition rapidly and in good
faith (Ex. P-14).
WHEREFORE, pursuant to the
authority delegated to the Board by
-the Secretary of the Interior (43

CFR 4.1(4)), IT IS HEREBY
ORDERED that the decision issued
April 11, 1973, IS MODIFIED to
the extent that Notice of Violation
No. 1 PMC IS REINSTATED,
and that Buffalo Mining Company
IS ASSESSED an additional $100
for a total of $950to be paid within
30 days from the date of this decision.
C. E.

ROGERS, JR.,

I CONCUR:
DAVID DOANE,

Member.

Chairman.

Affirmed as modified.

Federal Coal Mine Health and Safety
Act of 1969: Notices of Violation:
Abatement
A change in the ventilation system to
eliminate accumulations of methane in a
mine will not constitute a violation of
section 303(k) of the Act where it is established that such remedial .procedure
was the proper corrective action.

Federal Coal Mine Health and Safety
Act of 1969: Evidence: Sufficiency
A visual observation will support a violation of section 304(a)-accumulation
of coal dust.

APPEARANCES: Thomas H. Barnard,
Esq., Cleveland, Ohio, Attorney for ap-

pellant, Coal Processing Corporation;
Robert W. Long, Esq., Associate Solici-

tor, J. Philip Smith, Esq., Assistant
Solicitor, and Edward J. Rodzinak,
Trial Attorney in behalf of appellee,
Mining Enforcement and Safety Administration (MESA), formerly U.S.
Bureau of Mines.
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OPINION BY MR. ROGERS

tions in this area were obviously inadequate.

2

INTERIOR BOARD OF MINE
MESA filed a petition for assessOPERATIONS APPEALS
ment of civil penalties pursuant to
ProceduralBackground
On February 9, 1971, Bureau of
Mines Inspector Monroe L. West
conducted an inspection of Coal
Processing Corporation (Dixiana
Mine) pursuant to the Federal Coal
Mine Health and Safety Act of
1969 (hereinafter the Act).' The inspector issued Order of Withdrawal
No. 1 MLW. This Order contained
the following:

section 100.4(i) of Title 30, Code of

Federal Regulations, on Novem-_
ber 17, 1971, for the violations alleged in the withdrawal orders. A
hearing on the merits was held on
May 23, 1973, and on July 30, 1973,

the Administrative Law Judge issued an initial decision, assessing a
civil monetary penalty of $5,000 for
two violations of the Act.

Factual Backgrownd

Air (containing over 1.5 per centum of
methane) which had passed over caved
pillared areas was used to ventilate the
active working places in A-2 section off
1 left off 1 main north entries. Nos. 4
and 5 rooms were cut through into cave

Mr. Simpson Mann, section foreman for the operator, testified that
at 4:35 p.m., the start of the evening shift, he checked all the faces
for gas and ventilation and found
pillared areas without any test holes everything normal. Mining then
2
being drilled in advance of the faces.

commenced,

starting

in

room 6.

On February 10, 1971, Inspector
West issued Order of Withdrawal
No. 1 MLW. This Order contained
the following:

Upon mining through, the miners
cleaned the area so that it could be
timbered and then proceeded to
room 5 and continued mining until
Accumulations of loose coal and coal they holed through into a cave pildust present from the loading point to lared area. Shortly thereafter, the
the working faces in the 8 entries of the section foreman checked the ventiA-i working section, rock dust applica- lation in the area
and found that no
moving
air
was
coming into the
'P.L. 91-173, 83 Stat. 742-804, 30 U.S.C.
§l 801-960 (1970).
active working face of room . The
2 The Board notes that in addition to the
crew then moved into room 4 where
alleged violation of section 303(k) of the Act,
they holed through on the right
the Order of Withdrawal No. 1 MLW, dated
February 9, 1971, referred to a practice that
side, backed out, and made a set for
could have been alleged as a violation of section 317(b) of the Act (cutting into cave
the left side. Approximately 15 to
pillared areas without test holes being bored in
20 minutes later, before work was
advance of the face). This practice was not
contained in MESA's Petition for Assessment
of Civil Penalty; however, in an early stage of
the hearing a motion was made to amend the
letter of notification so as to Include a violation of section 317(b) of the Act. Upon timely
objection, the Judge denied the motion.

2 An alleged violation
of section 304(d)
was In MESA's Petition for Assessment of
Civil Penalty; however, a sampling had not
been taken. The Judge dismissed the alleged
violation of section 04(d).
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started on the left side of the face,
Mr. Mann testified that he conducted an air velocity check with an
anemometer and a methane test
with a flame safety lamp at the face
and detected no air movement or
methane. Shortly thereafter, an
ignition occurred.4
Thereafter, when the safety of the
miners had been assured, Mr. Mann
returned to the area of room 4 and
checked for methane, and for the
first time detected methane in an
area approximately 30 feet from the
face in room 4. Following instructions from Mr. Haynie, the general
mine foreman,, Mr. Mann had the
line curtain shifted from the left
side of No. 4 entry to the right side
and extended further into the face.
The'purpose of this was to .ear the
area of methane. This chaxsgein the
ventilation system could also have
resulted in increasing the pressure
,on the right side, thereby increasing
the possibility that intake air would
be forced to flow through rooms
Nos. 5 and 6, through the pillared
area, and into the return by way of
room No. 4.

Mr. Monroe L. West, Bureau Inspector, entered the mine on February 9, 1971,to investigate the ignition of a methane-air mixture that
had occurred the previous evening.
At the time of the inspection, there
was no mining activity or movement
of equipment taking place. During
the course of his investigation, Mr.
West determined that approximately 4,500 cfm (cubic feet per
4 From the transcript we find that this was
an explosion (Tr. 46)

OF THE. INTERIOR
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minute) of air (containing over 1.5
per centum of methane) was entering No. 4 room of the A-2 working
section from the area from which
pillars had been wholly or partially
extracted. On this basis, Mr. West
issued the Withdrawal Order. He
noted that rooms Nos. 4 and 5 had
been cut through to the pillared
area and that air from the pillared
area had been used to ventilate the
active working places in the A-2
section. Nos. 4 and 5 rooms were cut

through into cave pillared areas
without any test holes being drilled
in advance of the faces. (See footnote 2, 8spra.)
Inspector West and Mr. Kilgore,
the safety director of the mine, concurred that the remedial ventilation
procedure followed by the operator
after the ignition was the proper
corrective action.
Order of Withdrawal No. 1
MLW, February 10, 1971, was issued by Inspector West because the
operator had permitted large quantities of loose coal and coal dust to
accumulate in violation of section
304(a) of the Act. He testified that
at the loading point of No. 3 entry,
coal dust had built up to the extent
that it was being used as a ramp for
shuttle cars delivering coal. Entries
No. 3 4 and 5 had accumulations

ranging between two and four
inches on the roadway and up to
eight inches at the base of the ribs.
The inspector testified that as a result of a visual inspection, he concluded that over 50 percent of the
coal accumulations at the base of
the ribs consisted of machine cut-
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tings. Above these cuttings slough- through, Mr. Mann conducted an air
age had accumulated. According to velocity check with an anemometer
Inspector West, sloughage can be and a methane test with a flame
distinguished from machine cut- safety lamp at the face and detected
tings. This general condition existed no air movement or methane. Subsefor a distance of approximately 900 quent thereto, the ignition occurred.
feet (Tr. 88, 89, 93, 94).
!
(This ignition is of no concern to
For the operator, Mr. Iiilgore tes- us on this appeal because a penalty
tified as to the cleanup procedures was paid for that violation. Also,
used and that normally the loading the Judge during the proceedings.
points would be cleaned three or stated: "We will not go into the
four times a day. In his opinion the merits of the ignition * * *." (Tr.
two- to eight-inch spillage reported 9.))
by the inspector was "very little."
We find that after withdrawing
He further testified that a substan- the miners, Mr. Mann returned to
tial part of the accumulation ob- the area of room 4 and for the first
servd by Mr. West consisted of rib time detected the presence of methrashing. The section involved has ane, approximately 30 feet from the
been generally bothered with face. Subsequently, after a discussloughing (Tr. 114-118).
sion with the general mine foreman,
the decision was made to take. corII
rective action to eliminate the methane by changing the ventilation
Issues Presented on Appeat
system. (Tr. 46-49.) In addition to
A. Whether the evidence is suffiremoving
the methane, the change
cient to support a violation of secalso forced air into rooms Nos. 6
tion 303 (k) of the Act.
and 5, through the pillared area, and
B. Whether the evidence is suffiinto the return by way of room No.
cient to support a violation of sec4. (Tr. 64.)
tion 304(a) of the Act.
Based upon the foregoing, the
Board
concludes that if a violation
A.
of section 303(k) of the Act was
In a 109(a) (1) civil penalty pro- established, it must be bottomed on
ceeding, the propriety of the is- the conditions that arose after the:
suance of the Withdrawal Order is change was made in the ventilating
not in issue. Under section 105 (a) system, i.e., at the time of the inspec(1) appellant had 30 days to apply tion.
for a review of the order but did
The testimony of Inspector West
not take advantage of the oppor- and that of Mr. Kilgore, the safety
tunity.
director, established that the reme'The evidence in this record dial procedure followed by the opclearly establishes that within 15 to erator after the ignition was the;
20 minutes after room 4 was holed proper corrective action taken
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under the circumstances that were

following portions of the Judge's

present. (Tr. 38, 65.)

decision below.

Inspector West also testified as
follows:

Order of Vithdrawa No. I

They immediately ceased mining operations in the area. They withdrew the
men, equipment and material back to a
safe area where they could again start
mining. The area at the point of intersectionj ventilation was well established
to. that point where they would dilute
and render harmless and carry away any
possible future accumulations of methane
that may be admitted in the area. (Tr.
23.)

Without indulging in a semantic
disputation as.to the meaning of "to
ventilate" as used in section 303(k),
we hold that under the facts and circumstances present in this case, the
air involved was being utilized to
abate a dangerous condition. Accordingly, we hold, under the facts
before us in this case that a violation of section 303(k) was not
established.
We note that section 303(u) in
part, reads as follows:
Changes in ventilation which materially affect the main air current or any
split thereof and which may affect the
safety of persons in the coal mine shall
be made only when the mine is idle. * * *

We believe that this section is applicable to the facts that are present
in the instant case and is dispositive.
B.

We have examined the-pleadings
submitted by both parties and the
transcript and are convinced that
the violation of section 304(a) was
established by MESA. Accordingly,
we adopt, with one exception, the

February

IL W,

10, 1971

It is Respondent's contention that much
of the loose coal and coal dust that had
accumulated along the ribs was caused
by sloughing. The ribs will continue
sloughing until an equilibrium is attained; efforts to remove the sloughage
will, therefore, inevitably provoke a renewal of the process until an equilibrium
is reestablished. Inspector West testified
that the Bureau recognizes the sloughing
tendency in some mines and permits the
existence of adequately saturated and inerted accumulations in order to allow the
sloughing to stabilize. However, more
than 50 percent of the accumulation was
clearly distinguishable as continuous mining machine cuttings and not sloughage.
On that basis it seems evident that even
the Bureau's policy on sloughing would
not condone the conditions as described

in the testimony.
Under section 304(a) a violation may
be based upon visual observation without
need of measurements or samples. The
weight of the evidence clearly indicates
that a violation of section 304(a) of the
Act did in fact exist. Just the large accumulations of loose coal and machine
cuttings at the loading points and in the
passages for 900 feet were sufficient to
create a serious condition without the disputed accumlation along the ribs. The
fact that they were ground to a fine dry
dust made them a stimulant to any ignition source, a fuel for flame propagation,
and a catalyst for an explosion.
Considering the extensive area of the
violation and the fact that there did
exist an ongoing cleanup program it is
difficult to explain how such an accumulation was tolerated. * * * It is unreasonable to attribute such an accumulation
to the three and one half hour timespan

betweenthe beginningof the shift * * *. It
is, therefore, concluded that Respondent
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was negligent in permitting the development of this hazardous. condition. Although Inspector West testified that a
good faith effort was made to rapidly
abate the condition no explanation was
offered why five days were required before the order was terminated.

(1) That the alleged violation of
section 303 (k) as set forth in Order
of Withdrawal No. 1 MLW, February 9, 1971,IS VACATED and the
penalty assessed therefor below in
the amount of $3,000 IS SET

We are somewhat concerned
about the last above-quoted sentence in the Judge's decision, because from our independent review
of the record, we find that a good
faith effort was made to rapidly
abate the condition.
At the time of the inspection on
February 10, 1971,all mining operations had ceased. On February 11,

ASIDE;

1971, a cleanup operation was com-

decision.

menced utilizing two men who
shoveled, a buggy driver, a loading
operator and Mir.Mann (Tr. 125).
During an eight-hour shift, the
cleanup was not accomplished, partially because of an inexperienced
loader operator and machinery
breakdowns (Tr. 127). February 12,
1971, was a holiday

(Lincoln's

Birthday), February 13 and 14 was
the weekend and the Withdrawal
Order was terminated at 11 a.m.,
February 15, 1971. We find this to
be an adequate explanation of the
five-day delay before the order was
terminated. Accordingly, we will set
aside the assessed penalty and assess
a penalty of $1,200.

(2) that

the

decision

below

assessing a penalty of $2,000 with
respect to the violation of section
304(d) of the Act IS MODIFIED
by reducing said assessment to
$1,200; and

(3) that Coal Processing Corporation pay the amount of $1,200
within 30 days from the date of this
C. E.

ROGERS,JR.,

Chairman.

I CONCUR:
DAVID DOANE,

Member.

POWER CITY ELECTRIC, INC.

IBCA-950-1-72

Decided Novemnber27,1973
Contract N~o. 14-03-1O1OA, 230/115
KV Line, No. 2 Coos and Curry Coun-

ties,
Oregon,
Administration,

Bonneville

Power

Sustained.
Contracts: Construction and Opera-

tion: Construction against DrafterORDER
WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43

CFR 4.1(4)), IT IS HEREBY
ORDERED:

Contracts: Construction and Operation: Drawings and SpecificationsContracts: Construction and Operation: Estimated Quantities
Where a contractor's interpretation of
the amount of access road improvement
for which payment would be made under
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a contract for the construction of a power
line was determined to be reasonable and,
based upon a site investigation, the contractor had reason to suspect that the
Government's estimate of the amount of
access road was substantially understated, but the Government withheld the
specific list of access roads which prior
to the issuance of the invitation it had
determined were necessary for its needs
and for which payment would be made,

the Board holds that the Government's
failure to disclose material information
in its possession prior to bid overcame
the consequences normally attributable
to a bidder who fails to make inquiry
concerning an apparent conflict between
the estimated quantity and the results of
the site investigation.

APPEARANCES: Mr. Robert W. Winston, Jr., Attorney at Law, Winston,
Cashatt, Repsold, Mcichols, Connelly
& Driscoll, Spokane, Washington, for
appellant; Mr. David E. Lofgren, Jr.,
Department

Counsel, Portland, Oregon,

for the Government.

OPINION BY MR. NISSEN
INTEIRIOR BOARD OF

CONTRACTAPPEALS
Under a contract for the construction of a power line, appellant
seeks compensation at the contract
unit price, for the improvement of
additional access roads beyond
those designated for improvement
by the Govermnent.
GroupA, AccessRoads

1.
2.
3.
4.
5.
6.
7.

Improve existing access roads ____
12-inch culvert, furnish and place -18-inch culvert, furnish and place -_24-inch culvert, furnish and place -36-inch culvert, furnish and place -48-inch culvert, furnish and place_-3-inch minus gravel, furnish and
place
Appeal file, item No. 1.

OF THE

INTERIOR

[80 I.D.

Findings of Fact
The contract,1 awarded on September 2, 1970, is in the estimated
amount of $1,219,815 and calls for
the construction of the BandonGold Beach 230/115 KV Line No.
2 in Coos and Curry Counties, Oregon. The line is approximately 52
miles long. For most of its length,
the line parallels the existing Bandon-Port Orford and Port Orford-Gold Beach 115 KV Lines.
Prospective bidders were advised
that clearing of right-of-way and
construction of designated access
roads was being performed under a
separate contract under which completion might be extended until
approximately April 1, 1971, and
that certain tracts of the right-ofway would not be available until
specified dates. The contract included Standard Form 23-A (June
1964 Edition) with revisions not
pertinent here.
Resolution of the controversy involves the interpretation of contract
provisions. The various items of
work in the invitation were divided
into two groups: Group A, Access
Roads and Group B, Line Construction. The former group is described
in part as follows:

Approximate
quantity

Bid unit

400 sta - -- ------100
100
100

40
40
2, 000

lin ft.lin. ft-

-

lin. ft -_-_ lin. ft
._. _
lin. ft -__cu. yd -____

unit

$--$--price

Amount
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from the original contract, amount

tinent part:
for any bid item exceed [sic] $4,000,
"1-102.Work to Be Done By the based on the contract unit price."
Contractor. A. Access Roads and
Part III-General Technical
Appurtenant Items. 1. Improve approximately 40,000'feet of existing
access roads.

"2. Furnish and place gravel,
crushed aggregate, culverts, wire
gates and fences. Place pipe frame
and metal panel gates."
Pertinent to this controversy is
the following section of the Supplementary General Provisions:

"2.115. Quantities and Unit
Prices. A. The total estimated quantities necessary to complete the
work as specified are listed in the
'Schedule of Designations and Bid
Prices', attached to and made a part
of these specifications.
"B. These quantities are estimates
only and will be used as a basis for
canvassing and evaluation [sic] bids
and for estimating the consideration
of the contract. The Contractor will
be required to furnish and place the
entire quantities necessary to complete the work specified, be they
more or less than the estimated
quantities.
"C. If the actual quantity of any
bid item varies from the estimated
quantity by more than 25 percent,
the Contracting Officerand the Contractor, at the request of either, will
negotiate for a revised unit price to
be applied to the units of work actually performed in excess of 125
percent or less than 75 percent of
the estimated quantity; provided,
that no such negotiation shall be
undertaken unless the variation

Provisiorns-provides in part:
3-103. Accessibility of ite. A.
Access to the right-of-way for
transmission line construction and
clearing will be from (1) intersecting or adjacent public roads and (2)
any access roads and access road
rights-of-way for which rights have
been acquired by the Government.
Roads existing on the right-of-way
will be available to the contractor.
B. The contractor may at his expense construot additional roads
and other means of accesswithin the
boundaries of the line right-of-way
and on undeveloped access road
rights-of-way acquired by the Government upon approval, of location
and type by the contracting officer.
Roads shall be constructed in a manner which will not undermine any
proposed or existing tower footings. In addition to performing
current maintenance, the contractor
shall take measures satisfactory to
the contracting officerto prevent the
occurrence of excessive erosion after
use of these roads. Such measures
as dips or culverts may be required
by the contracting officer.All debris
resulting from such work shall be
removed and disposed of by the
contractor.
C. The contractor shall maintain
all roads used by him and upon completion of the job shall leave them in
as good a condition as when first
used by him. A road grading machine-not a bulldozer-shall be
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used for maintenance and final Government shall be acquired by
grading. In no event shall the con- the contractor.
tractor interfere with the property
.* C
*
*
*
owner's use of roads existing prior
The specifications include the folto the contractor's entry.
lowing:
D. The contractor shall be solely
"4-404. Special Water Supply
responsible for securing the use of and Erosion Areas. The following
privately owned roads other than rules shall be observed when redescribed in Paragraph A, above. ferred to:
The contractor shall also be solely
*
*
*
*
*
responsible for use and occupancy of
"ConstructionRules
any private lands crossed by him in
"Rule F-3. All contract and consecuring such additional access venience access roads
shall be profrom public roads and Governmentvided with water bars every 50 feet,
acquired access roads as he finds necregardless of whether the road is
essary for his operations.
preexistent or newly constructed.

3-104.Availability of Right-Of-

Way. A. The term "right-of-way"
includes substation, microwave stationj radio station and building sites
and access road and transmission
line right-of-way which are provided bythe Government. The term
"other rights" includes those' additional land rights which the Government considers necessary for performance of work under the contract.
B. The Government will make
every reasonable effort to secure and
make available right-of-way and
other rights in advance of operations in sections of such size that the
date of completion may be met.
C. The Government makes no representation that the right-of-way
and other rights which it provides
will include all rights which the
contractor may find desirable. Any
rights desired by the contractor in
addition to those furnished by the

*

*

*

*

*

Part V~
Access Road Constructionand
Improvement
Chapter
ContractAccessRoads

5-101.SPECIFIC IFORMATION. A. Standard Specifleation.
The contractor shall improve contract access roads as listed on the
Schedule of Designations and Bid
Prices, as shown on the drawings,
and in accordance with the following Standard Specification, dated
March 6, 1970 with the exceptions
stated below:
1. References to access road construction, intercepting dips, fords, and rprap!
are not applicable.

*

*

*

*

*.

B. Water Bar Reguirerments.Approximately 20 water bars shall be
constructed on contract and permanent non-contract access roads,
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5-101.IMPROVEMENT OF
EXISTING ACCESS ROADS. A.

General. The manner of performing
work and the operations required
5-102. GENERAL.
A. Access for improving existing roads and
roads required to be constructed or turnouts shall in general be as speciimproved by the specifications or by fied in the provisions for the con-'
supplemental orders from the con- struction of new roads except astracting officer are designated as provided below.
B. Clearingand Grubbing.Clearcontract roads.
ing,
grubbing, and disposal of waste
B. The contractor shall construct
material
shall be in accordance witlhor improve access roads in locations
Section
5-103,
Paragraphs A and
specified by the drawings, by the
B,
except
that
the
widths shall be
specifications, and by the contractno less than the widths of the road-,
ing officer.'
C. The widths of the new road- bed plus ditches as specified in
Paragraph C. below.
beds shall be no less than those specC. Roadway. The roadway, shall
ified in the drawings. The maximum
be
improved to conform generally
grades shall be no greater than those
to
the
line and grade of the road as
shown on the drawings. Curves shall
originally
constructed and to its
be widened to permit the hauling of
original
cross
section or to the cross
either tower steel in 40-foot lengths
section.
shown
on the drawing for
or wood poles in 90-foot lengths,
March 6, 1970

depending upon the design of the
transmission line.
ID.The minimum radius of curvature shall be 60 feet unless otherwise

new

access roads,

whichever

is

greater. All existing ditches shall be
cleaned and new ditches shall be
constructed where required.
D. Turnouts. If widening of' the
specified.
.roadbed at a turnout is required by
E. The number and location of the preceding paragraph, the width'
turnouts and drainage structures
of the turnout may be reduced by
will be determined in the field by
the width added to the roadbed.
the contracting officer.
*,
*
'
*t
*
F. Roads shall be constructed in
manner which will not undermine
5-106. TWATER BARS. Waterany proposed or existing buildings, bars shall be constructed as shown'
structures or transmission facilities. on the drawing after the roadbed
G. Upon completion of the con- has been completed. Roadside
tract, all roads constructed or im- ditches shall be modified to drain
proved by the contractor shall be into the water bars. Surfaces shall
left in the condition they were at the be carefully shaped and compacted.
time of their acceptance for partial
5-111. PAYMENT. A. Genera.
payment.
Payment will be authorized only for
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that access road work required by
the specificcations, drawing, and the
contractingg officer. Payment for
constructio n or improvement of a
station of access road will be made
at the unit contract price only after
all designa;tions of work in that station have been completed and
accepted.
*

*

*

C. Impr()vement of Access Roads
and Turn(?uts. Payment will be
made at thee unit contract price and
shall be fu[11compensation for all
costs involv 'ed in clearing and grubbing all excavation; preparing and
completing roadbed and shoulders;
constructing gwater bars, ditches, and
approaches and finishing the roadway and slc)pes. The stations of improvement of existing access roads
to be paid: for shall be the number
of stations c)f roadway ordered to be
improved, neasured along the center line the reof, finished according
to these spe cificationsand accepted.
A station of improved access road
shall consis t of 100 linear feet. No
measuremerit and no separate payment will be made for improvement
of turnouts.
*:

*

e

*

9

Chapter
Standard t~peci/icationfor A/onContr6cot Access Roads
Feb ruary 6, 1969
5-201. Gil~7NERAL.
A. The contractor may construct and improve
access road!s on the line right-ofway for his, convenience.The classes
of roads wbich may be constructed

OF THE
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and improved are designated as
permanent and temporary access
roads. The contractor shall flag the
locations and obtain the approval
of the contracting officeras to location and class prior to constructing
and improving. All costs of constructing and improving these'
roads shall be borne by the contractor except as specified below.
B. Material which may obstruct
or impair the flow shall not be
placed nor allowed to fall into any
natural water course, even if
intermittent.
5-202. PERMANENT ACCESS
ROADS. A. Roads that provide access to tower or structure sites are
designated as permanent access
roads. This class of road shall be
iconstructed and improved to the
same standard as specified for contract access roads.
B. Culverts, gravel, crushed aggregate, and riprap, if required by
the contracting officer,shall be furnished and placed in accordance
with the preceding chapter.
5-203. TEMPORARY ACESS
ROADS. A. Roads that provide access to such places as landings and
yarding areas and which are not to
be incorporated in the Government's
permanent access road system are
designated as temporary access
roads. This class of road shall be
constructed so that erosion will be

kept to a minimum, that any proposed or existing buildings, structures, or transmission facilities will
not be undermined or unduly
strained, and that domestic water
supplies will not be contaminated.
Adequate drainage and other meas-
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price for road improvement. He,
therefore, made no attempt to check
the accuracy of the Government's
estimate. (Tr. 85,86.) Power City's*
*
*
*
*
bid price for the improvement of
5access roads was $100 per station.2
grae
A.ds.Clvers,
AccessAYMENT
tAcoess R~oads.Culverts, gravel,
After award of the contract, apcrUs lhedaggregate, and riprap, if requiired by the contracting officer, pellant requested the list of speciwill Ibepaid for as described in the fib areas which would be designated
pre(cedingchapter. No measurement for improvement and for which
and no payment will be made for payment would be made (letter,
dated October 21,1970,Item 2). Aproac I construction and improvement
Ir. E. P. DeFeyter, President Of pellant had previously advised Bonneville representatives that it would
app ellant, who has been in the elctrics 1a construction business since have to be paid for more than 40,000
feet of road improvement 'in order
193,7, made an aerial and ground
the site~
ton
~~~~to
move
~~,
made
otest
rn 3 to
o crane
oeis6its 60
sure rey of the work site prior to sub- t
4 The list of "Access
tn
of
he
wor
site
prior
83,
suof
the
work.
miti
He also relied on reports of Power Road Improvement For Pay" totalCit, y personnel who had visited the ing 39,630feet was furnished appeljob site. He estimated that he ob- lant by letter, dated October 27,
serv vedapproximately 25 percent of 1970 (Item 4). The list identifies
the access roads. When asked what particular roads and footage on
hecontemplated was included unter these roads to be improved, but does
that item of the invitation, he not identify by station number or
ure s as directed by the contracting

shall be provided to keep
eros ion to a minimum.
offic er

rep] lied:
I expected that reasonable access to the site of the work would be provide d by the Government; and that the
Well

exis. ting access road system would be
imp] oved to allow the movement of con-

stru ction equipment, materials, personnel 1to the site of the work.

(Tr. 80.)

he reUn ler cross-examination,
pealted this understandingof what
was encompassed under access road

2 Of the six bids received, three were at $100
per station, one was at $75, one at $108 and
one at $120 per station. (Abstract of Bids,

Bid No. 1010, App's.Exh. A.)
3 Appellant contemplated using, and did use,
a P&H, 60 truck crane for erection of the
towers (Tr. 80; photos, App's. Elxhs. c, C-.
and C-2). Although the Chief of Line Construction for Bonneville was of the opinion
that the work could have been performed
with a smaller crane of 35- or 40-ton capacity
(Tr- 50, 51), we accept the testimony of other
witnesses that the crane used by Power City
was a reasonable one for this work (Tr. 12,
104).
4

Memorandum, dated October 23, 1970, Item.

concludes with the folimp rovement (Tr. 85, 89, 90). He 3. The memorandum
"We will not dispute the fact that
adniittedthat prior to biddinghe lowing:
the contractor will likely have to grade 0,

of the opinionthat the estited
mat quantityof400stationsprobable i wouldbe exceeded.
His prinwas

cipsa concern,however,was in develc ping a reasonably accurate unit

or 60 miles of road to get a 60 ton crane over
them but we had only estimated to pay for
40,000 feet of it."
Access roads are identified by initials and
stands
number. For example, PO-GB-AR-29R
for Port Orford-Gold Beach Access Road Na.
29R.
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otherwise the particular areas to be*
improved. Appellant refused to accept this list as fulfilling Bonneville's obligation for accessroad improvement under the contract.
The list of access roads upon
which Bonneville intended to pay
for improvements was developed by
Bonneville inspectors and was available prior to the time the invitation
covering work on the project was
issued (Tr. 9, 10, 37, 41). The esti-

mate of 40,000feet of road improvemient for pay contained in the invitation was based on this list totaling 39,630 feet. Neither this list nor
any other designation of particular
road improvements intended by
Bonneville was included with the invitation. The evidence is conflicting
as to the basis upoll which this list
was developed. Mr. Jack Petterson,
a supervisory construction representative for Bonnerville, testified
that the list was based upon their
opinion as the stretches of the road
needing improvement in order for
maintenance personnel to patrol the
line. (Tr. 10.) He asserted that such
reconnaissance was conducted perhaps twice a year and required nothing larger than 4 x 4, which he described as a "pickup."

(Tr. 10, 11.)

However, Mr. Tom Wagenhoffer,
Chief of Line Construction for
Bonneville, testified that the list was
compiled by Mr. Dennis Ferguson,
a Bonneville inspector, and was
based upon the need for patrol and
routine maintenance, which would
require a line truck and maybe a
trailer (Tr. 43,45-47). He admitted
that improvements to the roads on

the list would not bring all access
roads to contract specifications,
which require, inter alia, a road 14
feet in width exclusive of ditches.
He asserted that he forwarded the
list to the "specifications people" but
that it was not the function of his
section to determine whether such
a list was included in the specifications (Tr. 44).
The task of flagging specific sections of access roads for improvement for pay was performed by
Mr. Stanley Morris, construction
inspector for Bonneville (Tr. 68,
73). He testified that he was given
the list and told to improve according to the list. It was his understanding that he was to stake 40,000
feet of road for improvement. Since
there were no stations on the list,
he asserted "* * * all you could do
was just pick out your worse places
and widen your corners to fit the
footage we had." (Tr. 73.) When
the areas flagged for improvement
on a particular road equalled the
footage on the list for that particular road, he did not flag any more
areas for improvement on that road,
irrespective of its condition.6 When
Power City representatives inquired
as to why there wasn't more improvement on particular roads, Mr.
Morris' reply was "It ain't on the
list." (Tr. 76.) He attributed the
small overrun in road improvement
(road improvement for which payment was authorized totaled 410.70
stations, Partial Payment Estimate

6Tr. 74-76. This condition Is well Illustrated
by photos (App's. Exhs. F and I) showing particular sections of road flagged for mprovement, while other sections, apparently in
equally poor condition, were not so flagged.
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No. 15, Item 33) to the need to satisfy property owners.
Correspondence in the record delineates the positions of the parties
in this dispute. In a letter to appellant, dated November 9, 1970 (Item
6), the provisions of the specifications were emphasized providing
(Section 5-102) that the contractor
shall construct or improve access
roads in locations specified by the
drawings, by the specifications and
by the contracting officer,and providing (Section 5-111) that payment would be authorized only for
that access road work required by
the specifications, drawings and .the
contracting officer.Power City was
informed that the Government did
not intend to pay for any accessroad
improvement in excess of that contained in the list previously furnished or for gravel in other locations than those designated by Bonneville's representatives in the field.
Since it is undisputed that neither
the drawings nor the specifications
designated any particular roads for
improvement (Tr. 136, 137), the
access road improvement for which
payment would be made was solely
within the discretion of the con-
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existing access roads and in particular (5-104. C) providing

essen-

tially that the existing roadway
shall be improved to the line and
grade as originally constructed or
to the cross section shown on the
drawings for new road construction,
whichever is greater. Power City
also relies upon Section 2-115 stating that quantities in the schedule
are estimated and that the contractor would be required to furnish and
place the entire quantities necessary
to complete the work specified (letter, dated November 11, 1970,Item
7). Thereafter, appellant informed
Bonneville that it was proceeding
with the improvement of existing
contract roads under protest and
that a claim for reimbursement
would be filed (letter, dated November 20, 1970, Item 11).

By letter dated November 4,1971,
appellant submitted a schedule reflecting that'1,693.30 stations of access road had been improved (Item.
31). Deducting the 410.70'stations
for which payment had been authorized, appellant requested payment for an additional 1,282.60stations, which at the contract price
totals $128,260.The schedule refers
tracting officer.7
Power City relies, inter alia, upon to portions of at least two access
the provisions of the specifications roads (B-GB AR 20-1 and B-GB
relating to the improvement of AR 44-1) which the draiwings
(Govt's. Exh. 1(a)) indicate were
" Mr. Wagenhoffer acknowledged this to be
the case on cross-examination:
on the list of roads to be constructed
"Q. So really, they [drawings and speciflin part. This work was to be accomcations] don't mean anything, so what we
can really say then, is that 'the contractor
plished under a separate contract
shall construct or Improve access roads in
by
the clearing contractor. Presumlocations specified by the Contracting Officer,'
period, is not that the interpretation that you
ably,
the areas on these roads for
have taken ?
"A. Yes." (Tr. 137.)
which claim is made do not include
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needed improvement in order to
bring material and equipment to the
site, the road was required to be
improved to contract specifications
(Tr. 124). He asserted that roads
shown on photos (App's Exhs. F,
G, H and I) were representative of
the entire access road system (Tr.
124, 125). He estimated that 90 percent of the road (P.O. GB-AR11)
of November 12, 1971 (Item 35), depicted on four photos (App's.
states that these water bars were in- Exh. ) was improved to contract
stalled at the direction of Govern- specifications.9He further testified:
ment inspectors. Appellant further "* * *, but then, when we were
alleged that quantities of culvert building them [roads], they [Bonpipe exceeded the estimated quan- neville representatives] did tell us
tities by amounts ranging from 175 that if we did build it [sic], we had
to 1,816percent and pointed out that to take care of it and maintain it
this could entitle the contractor to and treat it as if it were a contract
a price adjustment under the con- access road. I mean, if they wanted
tract. Partial Payment Estimate out-slope or water bars, or such as."
the areas constructed by the clearing contractor.
In the letter referred to above,
appellant alleged that a total of 317
water bars had been installed incident to road improvement and, deducting the 20 required by Section
5-101.B of the contract, requested
payment for an additional 297 water
bars at $60 each. Appellant's letter

No. 15 (Item 33) reflects that appel-

(Tr. 126, 127.)

lant was paid for the above over-

During the examination of Mr.
Wagenhoffer, the following colloquy ensued:
Q.* * . Maybeif I phrasedit this way:

runs in culvert quantities and for an
overrun of 185 percent in bid item
seven, gravel.8 The record does not
reflect whether appellant has been
paid for the overrun in water bars.
The evidence is not clear as to the
extent of improvements on the roads
involved in the claim. Mr. Lawrence Johnson, general foreman for
Power City, testified that under appellant's interpretation once it was
determined that an access road
To justify the apparent difference in result,
the Government relies upon Section 5-206
under Chapter 2, Non-Contract Access Roads,
which provides as to permanent access roads
that "Culverts, gravel, crushed aggregate,
and riprap, if required by the contracting
officer, will be paid for as described in the
preceding chapter." (Tr. 62, 63.) The problem
with this position Is that Section 5-206 is
by its terms applicable only to those roads on
the line right-of-way which became part of the
permanent access road system.

If those sections were improved, other

than those stations indicated, and it was
on what you deem to be the permanent
access road systems, did you require the
Contractor to bring all those roads up to
contract specifications?
A. No. If I understand you properly,
aside from those 400 stations of improvement, the other roads in the system, did
we require the Contractor to bring them
upto * * * (interrupted).
Q. Contract specifications, if he did
any work on them.
A. If he did any work on them?
Q. Yes.

A. No, we did not.
Q. You did not?
Tr. 123. The record indicates that 4.000
feet of this road was improved for pay (Tr.
128; Schedule of "Access Road Improvement
for Pay," Item 3).

POWER CITY ELECTRIC, INC.
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A. Not that I can recall, no.
Q. Did you, in any instances, require

him to bring them up to

*

*

*

(inter-

rupted).
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volved in the claim than on the pay
stations.lo However, he was unable
to make any estimates as to the per-

take

of stat

s

s

the
n

A. We told him he would be responsible to. We also indicated to him that we
were not going to pay for them.
Q. But did you require him then to
bring it up to contract specifications?
A. Well, primarily from a drainage
standpoint, because he altered many of

cetages of stations involved in the
claim which were brought to con-

the road bends, which later on required

41)). He found that the Govern-

additional culverts and rock, and so on.

ment in preparing the specifications,

*
*
*
*
*
Q. And wherever he improved the

tract

specifications.

The contracting officerdenied the:
cli
(FnngoFatndIcSion, dated December 17, 1971 (Item

knewthat its requirementswere for
the improvement of 40,000 feet of

road, for what you terra to be his own

access roads and that the contract

convenience, at that point, didn't you

provides for the contractor to perfor
rontror
the
o In
form access road improvement on
rights-of-way acquired by the Goverhment at its own expense if it be-

require him then, to bring it up to contract specifications, as far as your water
problems and so forth?
A. Yes, that was part of the contract,
that he had to, anytime he used the
road, he was responsible to perform cur-

lieves such improvements necessary
for its own needs. He further found

rent maintenance, which,.in turn, meant
drainage facilities, or whatever necessary

temn

to control the road. (Tr. 57, 58.)

termined

Mr. Pettefton admitted that in
many cases of roads improved by
appellant in order to move its
equipment to the site, referred to as
"convenienceroads"Bonnevilledid

sary to move its equipment to the
site as provided in Clause 13 of the
General Provisions and that the
contractor performed work onac
access roads which was not required

require the road to meet contract
specifications (Tr. 34, 35). He
stated "* * * If there was no purpose in draining the road, then the

bytheGovernment.
The record is clear that convenience or non-contract accessroads are
those on the line right-of way (Tr.

only thing he did was to blade the

26, 53-55, 61, 62, 83 and 101). These

the

iprov
the improvements

neceneceS7

road. If there was a purpose for roads were part of the Government's
ditching the road, we required him permanent road. system, and even
to ditch it." (Tr. 36.) In later testi- though these were "no pay" roads,
mony, he asserted that on conveniloTr. 143, 144. This testimony was for the

ence roads Bonneville did not require any particular standard unless there were additional drainage
features required (Tr. 143). He indicated that, in general, less work
was required on the stations in528-755-74--5

obvious purpose of reducing the amount of
recovery if liability was found. However, the
contract price per station is necessarily an
average as was conceded by Mr. Wagenhoffer
(Tr. 48). The fact that more work may have
been performed on pay stations is consistent
with the Government's evidence that only the
areas in the worst condition were flagged for
pay.
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such roads had to be constructed to
the standard of a contract road, if
newly constructed (Tr. 65). However, there are instances when roads
which cross the line right-of-way
are designated as pay roads (Tr. 65,
66, 131, 132; App's. Exh. B). Mr.
Wagenhoffer testified that these
were rare occasions and had- been
primarily on Forest Service Roads
which crossed the line right-of-way
two or three times during the length
of the line. He conceded that there
was nothing in the specifications
which would enable a contractor to
ascertain that any such road would
be improved for pay (Tr. 66).
The claim does not include any
roads on the line right-of-way (Tr.
82, 83). Roads on the line right-ofway are not shown on the drawings.
Roads improved by Power City for
which claim is made are those roads
Power City considered necessary to
improve in order to move materials
and equipment to the site (Tr. 124,
125). Roads to the standard of the
specifications were adequate for this
purpose (Tr. 94). Mr. Petterson and
Mr. Wagenhoffer conceded that the
access road system as reflected in
the drawings was necessary for the
performance of the contract (Tr.
25,56).
The third low bidder on this
project was Pettijohn Engineering
Co., Inc. (Tr. 97; App's. Exh. A).
Pettijohn's bid price for road improvement was $108per station. Mr.
E. I. Pettijohn, who had been engaged in heavy power line construction since 1938,testified that he was
active in the preparation of his

[80

D.

firm's bid for this project and that
he personally made a site inspection
(Tr. 98). He stated that the condition of the access roads, as shown
in the plans and specifications, was
below the standards required to perform the line work on this size of
a line. When asked how be expected
that his firm would be compensated
for bringing those roads up to the
specification, he replied: "The unit
price is [sic] quoted as $108 a sta-

tion would be the lineal feet of road
required to be improved, and
brought to the drawings [sic] and
standards as shown in the contract
documents." (Tr. 98.) He asserted
that the unit price as quoted, as was
true for each of the unit prices in
the bid, included the cost of men and
equipment, field and officeoverhead
and a reasonable profit (Tr. 99).
Although he admitted to anticipating that there would be substantially more roads to be improved than
shown in the bid estimate, he made
no inquiry of Bonneville as to the
estimated quantities. He gave as a
reason the fact that "It's not unusual for estimated [actual] quantities to vary substantially from
that shown in the contract documents." (Tr. 100.)
Affidavits (App's. Exh. D & E)
submitted by the second and fourth
low bidders, Wire Installation Contractors, Inc., and R. C. Hughes
Corp., respectively, are to the effect
that these bidders interpreted the
invitation in essentially the same
manner as did appellant and that
they expected to be paid at the contract unit price for all stations of
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contract. access road improved in
order to allow material and equipment to be moved to the site.
Decision
For reasons hereinafter stated, we
conclude that appellant's interpretation of the invitation must be held
to be reasonable and that the only
real question is whether appellant's
failure to raise the matter of the
validity of the estimated quantities
with Bonneville operates to deny
the claim.
Section 2-115 entitled "Quantities and Unit Prices" provides that
the total estimated quantities necessary to complete the work as specified are listed in the "Schedule of
Designations and Bid Prices." The
contractor is required to furnish and
place the entire quantity necessary
to complete the work as specified,
whether it is more or less than the
estimated quantities. Under this
provision it is reasonable to conclude that quantities necessary to
complete the work are measurable
by some objective standard set forth
in the contract.
Access to the right-of-way was to
be from intersecting or adjacent
public roads and any access roads
and access road rights-of-way for
which rights have been acquired by
the Government (Section 3-103 entitled "Accessibility of Site").
Paragraph B of this section provides that the contractor may at his
expense construct additional roads
and other means of access within
the boundaries of the line right-of
way and on undeveloped access road
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rights-of-way acquired by the Government upon approval of location and type by the contracting officer. Paragraph D of this. section
provides in part that the contractor
shall be solely responsible for use
and occupancy of any private lands
crossed by him in securing such ad-

ditional access from public roads:
and from Government-acquired access roads as he finds necessary for
his operations. This section makes
it reasonable to conclude that generally the additional access roads
which the contractor may construct
at his own expense are those on the
line right-of-way. Existing roads
are not considered "undeveloped"
even if unimproved.12 If.the

con-

tractor requires access roads or
rights-of-way in addition to those
shown on.the drawings, it is the contractor's responsibility to construct
or obtain them.
Contract access roads are defined
in Part V, Chapter 1, Section 5-102
of the specifications as "access roads
required to be constructed or improved by the specification or by
supplemental orders from the con-:
tracting officer* * **.' This section
further.provides that the contractor
shall construct or improve access
roads in locations specified by the
drawings, by the specifications,.and
by the contracting officer. As we
have seen, it is undisputed that
neither the drawings nor the specifin-Mr. Wagenhoffer testified that undeveloped
to him meant a road that had not been constructed (Tr. 52). He indicated, however, that
access roads shown on the drawings would be
developed even If unimproved.
u Note 1, spra. Existing access roads had
been constructed some 20 years ago (Tr. 27).
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cations designated any particular
sections of access road for improvement. Under Section 5-111 payment
was to. be authorized only for that

access road work required by the
specifications, drawings, and the
contracting

officer.

[80

D.

distinction between "contract" and
"non-contract" access roads was related to whether payment would be
made for their improvement as well
as their location on or off the rightof-way. Access roads shown on the
drawings were all off of the rightof-way and another way of phrasing the foregoing would be that the
contractor could expect to be paid

Non-contract access roads are defined as those roads on the line
right-of-way constructed for. the
contractor's convenience (Section at the contract unit price for all
5-201). All costs of contracting and Government-acquired roads shown
improving these roads were to be on the drawings which were imborne by the contractor, Non-con- proved to the standards of Section
tract access roads are divided into 5-104, providing their improvement.
two types: permanent and tempo- was necessary for the primary work
rary. Permanent access roads are which was construction of the line.
The Government argues that bidthose that provide access to tower
or structure sites and are to be con- ders were essentially told that Bonstructed or improved to the same neville would pay for 40,000 feet of
standard as contract access roads. road improvement and that " * *
Temporary access roads (Section bidders should expect to be paid for
5-7203)are those that provide 'access , only the quantity of roads specified
to landings and yarding areas and by the ontracting Officer with a
which are not to be incorporated possibility of some overrun or
*into the Government's permanent underrun." (Post-Hearing Brief,
access system. Temporary access pp. 1, 2.) The problem with this
roads were to be destroyed upon position is that whether there was
completion of the work and the land an overrun or underrun was not asrestored to its original cross section. certainable by any standard set
Bearing in mind the requirement forth in the contract.', The contractof Section 2-115 that the contractor ing officer's finding that the Govwould be required to complete the ernment had determined that its
work specified whether more or less needs were for the improvement of
than the estimated quantities and 40,000 feet of access roads and the
Section 3-103.B providing that the assertion (Post-Hearing Brief, p.
"contractor may at his expense con1aAppellant points out and the record estabstruct additional roads and other lishes that Bonneville's interpretation allowed
means of access within the bounda- It to pick and choose between access roads to
be improved for pay and, indeed, between
ries, of the line right-of-way" and stations of the same access road with the
reading Section -102 in conjunc- result that portions of an access road were
flagged for improvement for pay while portions
tion with Section 5-201 et seq., we of the same road in equally poor condition
think that a bidder or contractor were not so flagged. Appellant asserts that it
is unreasonable to expect a bidder to anticicould reasonably conclude that the pate such a result.
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2) that this need was based on ac

cess by nothing larger than a 4 x 4
truck can avail the Government
nothing since this standard was not
set forth in the invitation and re-

sulting contract 4

poses. If access roads to these standards were insufficient for access by
appellant's equipment or if access
roads in addition to those shown on
the drawings were required, we

think it clear that it wasappellant's

The Government also argues that responsibility to provide them.
the contract cannot reasonably be
We turn to the Government's
read as containing any warranty ex- most serious contention, i.e., that the
press or implied, that 'the accessroad pre-bid site investigation should
system would be suitable for the have alerted appellant to the fact
contractor's construction require- that under its interpretation of the
ments and that the contractor would invitation there was a substanbe paid for making the road suit- tial under-estimate of- the quantiable. We can agree with this con- ties of road improvement and of
tention and the authority cited by the need to inquire of Bonneville as
the Government 15 without altering to what was intended in this regard.
the result since we find the argu- Representatives of the bidders who
ment inapposite. Appellant's con- testified, Mr. DeFeyter of appellant
tention is not that there was a and Mr. Pettijohn of Pettijohn
warranty of access but that it rea- Engineering Co., Inc., readily adsonably concluded that exist- mitted that they considered Bonneing [Government-acquired] access ville's estimate of the quantity of
roads either were or would be road improvement would be exbrought to the standards of Section ceeded. However, they defended
5-104. The record is clear that roads their failure to bring this matter to
to the standards of the specifications the attention of Bonneville upon the
were adequate for appellant's pur- ground that under the terms of the
invitation their concern was to de14 See Sts-Hokin Corp. v. United States, 190
velop a reasonably accurate unit
Ct. Cl. 668 (1970); Firestone Tire & Rubber
Co.v. United States, i95 Ct. Cl. 21 (1971). See price for road improvement and on
also Erhardt Dahl Andersen, IBCA-223
(December 1, 1961), 68 I.D.,201, 61-2 BCA the further ground that it was not
par. 3219.
unusual for there to be substantial
15 Premier Electrical ConstructionCompany
v. United States, 473 E.2d 1372 (7th Cir. variances between estimated and ac1973). In the cited case the contract provided
tual quantities. Assuming the validl
that access to the work site would be provided
ity of this latter assertion, the questhrough designated state and county roads. In
rejecting the contractor's claim for extra costs
tion
presented is whether a bidder
incurred when a spring thaw made one of the
designated roads impassable, the Court ruled
on notice of a potential substantial
that the language used was merely descriptive
of available access roads and that a fair read- overrun in estimated quantities is on
ing of the contract made it evident that the
notice of an error in specifications
Government had not assumed the obligation
of correcting the situation which developed. and is required to bring this situaThe Court was careful to note that there was
tion to the attention of the Governno inadequate disclosure of facts known to the
ment.
Government and unknown to the plaintiff.
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It appears to be settled law that,
in the absence of language requiring
a bidder to make its own determination of quantities, a contractor is
generally entitled to rely on the
reasonable accuracy of Government
estimates.16 This being true no reason is apparent why a prospective
bidder on notice of a substantial
overrun should not be expected to
seek clarification or risk having the
interpretation of the contract resolved against him.7 Application of
this rule here would require denial
of the claim for, although we have
found appellant's interpretation of
the invitation reasonable, a site investigation in conjunction with the
estimated amount of road improvement makes it equally reasonable to
conclude that appellant was on notice of a possible error in specifications and it is evident that appellant's assumption that access roads
shown on the drawings either were
or would be brought to the standards of the specifications was favorable to the contractor.1 8 Neverthe16 See Norfolk
Dredging Company v. United
States, 175 Ct. Cl. 594 (1966) (upholding a
Board decision to the effect that a substantial
underrun from estimated quantity constituted
a changed condition) ; Barringer and Botke,
IBCA-428-3-64 (March 23,1966), 66-1 BOA
par. 5458 (contractor entitled to rely on estimates where error was not discoverable upon a
reasonable site Investigation or from examination of Government drawings.) Cf. Kreider
Bros., IBCA-545-2-66 (April 5, 1967), 67-1
ECA par. 6260 (overruns and underruns from
estimates do not in themselves constitute
changed conditions).
17Beacon Construction Co. v. United States,
161 Ct. Cl. 1 (1963). Cf. Mountain Home Contractors v. United States, 192 Ct. Cl. 16 (1970).
'9 It has been stated that:
"This tendency on the part of contractors to
assume too much is rather widespread." McBride & Wachtel, Government Contracts, Section 2.170 [4] at 2-360.
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less, under the circumstances present 'here, we decline to apply the

rule for the reason that the time the
invitation was issued the Government had in its possession material
information, i.e., the list of access
road improvement for pay, which it
failed to disclose.'9 When the Government enters into a contract, as
part of its implied duty to help

rather than hinder performance,it
is obligated to provide the contractor with special knowledge in its
possession which might aid the contractor in performing20 The courts
and the Boards have taken an increasingly stringent attitude toward
the withholding of information the
disclosure of which would be likely
to have a material effect on a con-

tractor's estimate of costs.2 ' We,
therefore, hold that any possible
duty of appellant -to make inquiry
has been nullified by Bonneville's
failure to disclose the access road
improvement list which according
1'
See, e.g., G. W. Galloway Company, ASBCA
Nos. 16656 and 16975 (September 19, 1978),
Slip Opinion at 55: "None of the foregoing
Important information was disclosed to appellant prior to bid opening, but under the rulings
in Boland [ASBCA No. 13664 (October 28,
1970), 70-2 BCA par. 8556], Helene Curtis,
[160 Ct. Cl. 437 (1963)] and BatesonStolte, [145 Ct. CL 387 (1959)] it should have
been. Failure to do so imposes liability on the
Government for the excess costs incurred by
appellant on account of the defective tools.
The "as is" disclaimer of warranty is not a
defense under the circumstances of this
appeal."
20See Aerodex, Inc. v. United States, 189
Ct. Cl. 344 (1969).
21Hard eman-Monier-Hutcherson v. United
States, 198 Ct. Cl. 472 (1972) ; Maryland
Painting Company, Eng. BCA No. 3337(August 17, 1976), 73-2 BCA par. 10,223; P. .
Slocomb Corporation, ASBCA No. 16715(August 20, 1973), 73-2 BCA par. 10,209: Mlicle
Construction Co., Inc., GSBCA No. 3657 (August 10,1973),
73-2BCA par. 10,187.
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to the Government's own admission
contained the only improvements
necessary for its needs and was
based on standards not specified in
the contract. On balance, the appellant's fault was less serious than
the Government's fault.2 2
No duty of inquiry being present,
there is for application the rule that
ambiguities will be construed
against the drafter.2 3 It follows that
appellant's position must be sustained. Liability having been found,
quantlum would ordinarily be the
number of stations improved times
the contract unit price less any payments for stations of road improvement previously made. However, as
we have seen, the record is unclear
as to whether road improvement at
all stations for which claim has been
made were to specification requirements. Accordingly, we conclude
that it is appropriate to remand 24
this matter to the contracting officer
for determination of the amount due
based upon such information as is
or may be made available to him.
If the parties are unable to agree,
22See Helene Curtis Industries, Inc. v.
United States, 160 Ct. Cl. 437, 444 (1963).
2mJohn M. Keltch, Inc., IBCA-831-3-70
(June 21, 1971), 71-1 BCA par. 8914, affirmed
on reconsideration (Aug. 13, 1971), 71-2 BCA
par. 9038.
74Under quite similar circumstances, we
have remanded matters left unresolved by
the contracting officer. James Hamilton Construction Company and Hamilton's Squipment
Rentals, Inc., IBCA-493-5-65 (July 18, 1968),
75 I.D. 207 at 218-19, 68-2 BCA par. 7127 at
33,035. See also Bergen Construction, Inc.,
GSBCA No. 158 (November 20, 1964), 65-1
BCA par. 4554 at 21,817-818. Cf. Charles R.
Shepherd, Inc., ASBCA No. 13412 (October 20,
1970), 70-2 BCA par. 8531 at 39,663-664 (on
reconsideration).
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appellant may, of course, again appeal to this Board.
CONCLUSION
The appeal is sustained.
SPENCER
T. NIsSEN, Member.
WE CONCUR:
WmwrAm F. MCGRAW, Chairman.
SHERMAN P. KIMBALL,

Member.

K SQUARE CORPORATION A/K/A
ULTRASCAN COMPANY

IBCA-959-3-72

Decided November 29,1973
Contract No. 14-08-0001-12024,

Geo-

logical Survey.
Sustained.
Contracts: Disputes and RemediesTermination for Default-Contracts:
Performance or Default: Acceptance of
Performance-Contracts: Construction
and Operation: Warranties-Contracts: Disputes and Remedies: Termination for Convenience
Under the Standard Form Supply Con-

tract Default clause, a termination for
default, following acceptance, of a contract for the purchase of a scanning
electron microscope on the grounds it
was defective, latently, and by virtue of
various breaches of warranty, was improper in the absence of a notice preceding the termination affording the con-

tractor at least ten days within which
to cure the defects, and was, accord-

ingly, treated as- a termination for the
convenience of the Government.

770

DECISIONS

OF THE

DEPARTMENT

INTERIOR

OF THE

[SO I.D.

contained in the specifications and
breached the implied warranties of
merchantability and fitness for a
Mr. Edward G. particular purpose.3 The assertion
Ohio, for appellant;
Ketchen, Department Counsel, Wash- has also been made that acceptance
APPEARANCES:

Mr. Henry T. Bene-

detto, Treasurer, K Square Corporation
a/k/a Ultrascan Company, Cleveland,

ington, D.C., for the Government.

was not conclusive, having been in-

OPINION BY MR. KIMBALL
INTERIOR BOARD OF
CONTRACT APPEALS

duced by gross mistakes amounting
to fraud, and the defects being latent, as provided for by paragraph
(d) of the Inspection clause.4

On June 27, 1969, the Government awarded a contract for the
purchase of a scanning electron
microscope from the appellant for
$74,650.The instrument was installed in September 1969, thereafter
rebuilt and finally accepted in February 1971. Subsequently, by notice dated February 16, 1972, the
contracting officer terminated the
contract for default, on the ground
that the microscope was "defective"
and "not acceptable," thereby pre-

The Faots

cipitating this appeal.'

A scanning electron microscope is
essentially a closed-circuit television
system in which the subject of the
picture is illuminated by a beam of

electrons.5 It achieves much higher
resolution than an ordinary light
microscope because electrons are
utilized which have a much shorter
wavelength than visible light. The
shorter the wavelength used in microscopy, the higher the resolution.

The Government's action was
taken under two provisions of the
contract and two sections of the
Uniform Commercial Code relating to implied warranties. According to the Govermnent, the appellant failed to comply with the
"Guarantee of Equipment" clause 2

period shall be repaired, replaced, or corrected
by the Contractor without cost to the Govern,
ment. The guarantee period shall start on
the date of the Government's acceptance after
the Contractor's demonstration of satisfactory
operation." By letter dated February 26, 1971,
the appellant agreed to extend the warranty
period beyond one year to March 16, 1972 (Appeal File, Tab A6). Unless otherwise indicated,
all subsequent references to exhibits are to
those in the appeal file.
3Uniform Commercial Code Secs. 2-314,
2-315.

1 The Government seeks the return of the
purchase price, plus incidental and consequential damages of $9,618, or a total recovery of
$84,268. The damages are based upon employees' "time spent * * * In working with
the defective instrument." Government Posthearing Brief 59-60.
2 "The equipment delivered, and the services
performed under this contract shall be guaranteed against defective design, workmanship,
material, and deviation from the operating
specifications of the contract for a period of
one year. Any defective design, workmanship,
material, or deviation in operation from the
contract specification within the one year

provided in this contract, acceptance shall be
conclusive except as regards latent defects,
fraud, or such gross mistakes as amount to
fraud." Standard Form 32 (June 1964 edition)
incorporated by reference in the contract
(Solicitation, Offer and Award, Standard Form
33, 1966 edition, p. 1) (Tab C).
6The description of the operation of a
scanning electron microscope and its various
parts Is based upon Everhart and Hayes, T e
Scanning EZectron Microscope, SCIENTIFIC
AMERICAN, January 1972, pp. 55-69 (Joint
Exhibit AA); Ultrascan SM 2-012 Scanning
Electron Microscope Operating Manual, pp.
3-5 (Appellant's Exhibit H).

4 "5

*

*

*

(d)

*

*

Exceptas otherwise
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Images are ultimately seen on a
cathode ray tube and have a threedimensional quality.
The beam of electrons (known
as primary electrons) originates at
a highly negative cathode heated
by current. The electrons emitted
are accelerated by an electron gun
from the cathode through a grid
and then through an anode, that is
at ground potential, down the electron optics column.
The beam of electrons is focused
onto the subject by magnetic lenses.
Sets of deflection coils inside the
objective

lens

deflect

the

beam

across the surface of the subject
in a raster pattern. A set of stigmator electrodes corrects any lens
astigmatism. When the primary
electrons strike the subject they
give rise to secondary electrons. The
secondary electrons are collected by
a detector and produce a scanning
electron micrograph.
Acquisition of the microscope
was intended to enable fossil specimens to be viewed at high magnification and to be photographed for
use as illustrations in scientific publications.6 Commencing shortly after delivery in September 1969,
however, the instrument was allegedly beset by various problems
which prevented the Government
from utilizing it for the purposes
for which it was purchased. Eventually the microscope was returned
to the contractor on March 31, 1970,
6Memorandum of Norman F. Sohl, dated
February 16, 1972 (Tab A3).

COMPANY

771

and, after rebuilding, was reinstalled on October 20, 1970.7

Further correction and repairs by
the appellant were necessary 8 subsequent to redelivery. Ultimately,
on February

12, 1971, the Govern-

ment accepted the microscope, following a demonstration of satisfactory operation, as required by the
Guarantee of Equipment clauses.
According to the Government,
shortly after acceptance took place,
various "defects, deficiencies and
malfunctions" began to occur, some
of which had not arisen previously,
*butmany of which were similar to
problems of the pre-acceptance period.1 9 As a result, Mr. David Mas-

sic, the operator of the microscope,
estimated at the hearing that its
"down time" for repairs was 50 percent."t Instead of being able to take
75 pictures a day which he maintained was possible with a functioning instrument, he allegedly
only could take "something on the
order of 30 to 50 total" during the
entire existenceof the contract. 12
7 Memorandum of David H. Massie, dated
December 9, 1971, p. 4 (Tab A5).
s Appellant's letter, dated January 2.5, 1971,
attached to Government's letter, dated January 29, 1971 (Tab B).
A formal document of acceptance dated
February 12, 1971, and executed by Norman
F. Sohl for the Government Is attached as
Appendix I to the appellant's complaint. In
Its letter dated February 22, 1971, the Government stated that "official acceptance of theV
instrument was accomplished on February 16,
1971." (Tab A6.) We regard the formal document of February 12, 1971, as the best evidence
of acceptance and controlling.
10 Government's Posthearing Brief, 10; Tr. 9.
21 Tr. 357. Between October 1969 and February 1971, the instrument could be used only
10% of the time, according to Mr. Massie (Tr.
79).
12Tr. 164. 357-
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At the hearing Mr. Massie testified extensively regarding the varous malfunctions that occurred, relying upon logs that he, or at times
his supervisor, Mr. K. Norman
Sachs, Jr., maintained in connection with the microscopes Between
the period commencing February
18, 1971,shortly after acceptance, to
January 19, 1972, one month before

termination, the following problems are said to have developed:
aperture micrometer leaks; inoperative. stage motion; scan generator malfunction; malfunction and
drift in the magnification meter;
failures of the Granville-Phillips
vacuum pump; failure of printed
circuit boards; scratched pole pieces
allegedly caused by objective aperture bar; poor image quality; gun
control malfunction; failure of the
Hastings vacuum gauge; failure
in the high and low voltage power
supplies; erratically functioning
solenoid valve; warped and melted
aperture bar and strips allegedly
caused by the electron beam; failure
of the automatic sequencing set-up
of the vacuum system; inoperative
objective valve; damaged pole
pieces, allegedly caused by the electron beam; inoperating tilt and rotation unit; and damaged anode of
the electron gun, allegedly caused
by the electron beame.1
Most frequently the difficulties in1 Tr. 27. The logs consist of two volumes,
titled SEM Log I and SM Log II (Government's Exhibits 2A and 2B). In Log I, the
first entry is dated September 5, 1969, and the
last entry is dated November 9, 1971. In Log
II, the first entry is dated November 10, 1971,
and the last entry is dated April 19, 1,972.
14Memorandum of David Massie, dated February 16, 1972 (Tab A3) ; Government's Posthearing Brief, 39 (incorrectly numbered "40").

[ 80 ID.

volved the functioning of the scan
generator and the magnification
meter.'5 A scan generator controls
the electron beam movement and is
regarded as the "heart" of the microscope's electronic system.' 6 The

meter measures the approximate
magnificationachieved.7
As a result of the defects and malfunctions, Dr. Norman F. Sohl,
Chief of the procuring agency's
paleontology and stratigraphy
branch, stated that during the total
time the instrument was in its possession "sufficient photographs

of

suitable quality to illustrate even
one single report" could not be ob-

tained.", In his decision terminating the contract, pursuant to Clause
11(a) of the General Provisions,
the contracting officer found that
the appellant made 18 service calls
since acceptance took place, but the
instrument operated unsatisfactorily.19
15

Tr. 237.

1' Appellant's Exhibit

l, note 5, spra, p. 5.

Id. at,49.

-

Tr. 292-93; note 6, supra.
Contracting Officer's letter, dated February 16, 1972 (Tab A2). Clause 11(a) of
Standard Form 32 reads:
"11 DEFAULT
"(a) The Government may, subject to the
provisions of paragraph (c) below, by written notice of default to the Contractor, terminate the whole or any part of this contract
in any one of the following circumstances:
* "(i) if the Contractor fails to make delivery of the supplies or to perform the services within the time specified herein or any
extension thereof; or
"(ii) if the Contractor fails to perform any
of the other provisions of this contract, or
so fails to make progress as to endanger performance of this contract in accordance with
Its, terms, and in either of these two circumstances does not cure such failure within a
period of 10 days (or such longer period as
the Contracting Officer may authorize in
writing) after receipt of notice from the
Contracting Officer specifying such failure."
18
"'
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Appellant contends that the mi- form such a provision of the concroscope was mishandled by the tract constitute a default for which
Government's operator, Mr. Massie. termination is appropriate? Or, is
In letters dated July 30, 1971, and termination for default for any reaJanuary 18, 1972, to neither of son other than the exceptions conwhich any substantive reply was re- tained in the Inspection clause
ceived, the appellant complained to barred by tle finality of acceptthe Government that Mr. Massie ance?
Still other questions raised are:
was calling upon it unnecessarily to
perform cleaning and minor adjust- Has the Government met its burden
ments which were ordinarily per- of establishing that acceptance was
formed by its customers.2 0 While not conclusive because it was inadmitting that some malfunctions duced by gross mistakes amounting
occurred, they were not, according to fraud? Were the defects and malto the appellant, of such nature or functions of the instrument brought
frequency as to prevent satisfactory about by the Government's impropoperations.21It is, therefore, the ap- er use? Or, has the Government
pellant's view that termination for met its burden of establishing the
existence of latent defects at the
default was unjustified.
time of acceptance not discoverable
Decision
by reasonable inspection and that
such defects were the most probThis appeal has raised a variety able cause of the microscope's failof legal and factual issues. Among ure to operate properly?
them are the following: Of what
We need not decide any of these
relevance are the deficiencies and questions, howeVer, although we
malfunctions that occurred prior to will touch upon some of them in
acceptance? Has the appellant com- passing, because one issue that has
plied with the express provisions not been raised is paramount. It
of the Guarantee of Equipment turns upon a provision of the Declause? If not, does noncompliance fault clause of the contract and its
constitute such a failure to perform resolution is determinative of the
as justifies a termination

for de-

fault? Are the warranties of merchantability and fitness for a particular purpose of the Uniform
Commercial Code implied provisions of this contract, or are they
negated by the presence of express
provisions? If the implied warranties are applicable and have not
been met, does the failure to per20
21

Tab A4, A6.
Appellant's Posthearing Brief, 27:

appeal. We are obligated to consider the point even though neither
party has broached it.22
Contracting Corp. V.
22 John A. Johnson
United States, 12 Ct. CL. 645, 66 (1955)
("* * * No fault Is imputed to the Board
in failing to see that the real problem, under
the contract, was one not urged by the parties.
* * * The plaintiff's failure to analyze with
greater nicety the appropriate theory for
its claim should not have the effect of a forfeiture of its rights. * * *") Onus Company,
ASBCA No. 16706 (October 5, 1972), 72-2
BCA par. 9722.
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A default termination is a drastic
sanction' the exercise of which
should be sustained only upon a
demonstration of full compliance
by the Government with the established procedural safeguards and
substantive requirements applicable.2 ' Under paragraph (a) of the
Default clause the Government may
terminate a contract on the following grounds: (i) if the contractor
f ails to deliver the supplies or to
perform the service in question on
time; or (ii) if the contractor fails
to perform any of the other provisions of the contract, or so fails to
make progress as to endanger performance of the contract, after having received at least ten days' notice from the contracting officer to
correct or "cure" such failure. Notice in advance of termination need
not be given, however, where "extensive repair or readjustment is
necessary in order to produce a
fully operable product." 24 In other
words, a "contractor is entitled to a
reasonable period in which to cure
a nonconformity provided that the
supplies shipped are in substantial

OF THEi INTERIOR

[80 I.D.

The contracting officerdid not indicate whether his decision to terminate was predicated on subparagraph (i) or (ii), but it is clear
from the record that the termination was based on appellant's alleged failure to comply with the
warranty provisions, which is covered by (ii). In that case the appellant should have been given an
opportunity to remedy the deficiencies as contemplated under the contract, unless it can be said that the
microscope did not conform substantially to the specifications.
It has not been shown that the
Government fulfilled the "cure notice" requirement. Thorough examination of the record does not reveal any document that can even be
remotely characterized as constituting such notice. Whatever complaints the Government may have
made prior to acceptance, relating
to its difficulties with the microscope, including threats to terminate, were vitiated by the act of
acceptance.

The Government has not alleged
that there was such substantial nonconformity with * * [the] seci- compliance with the specifications
fications" in the first place.25
as to have obviated the need to give
the appellant notice to cure. Hav" See J. D. Hedin Construction Co. v. United
States, 187 Ct. Cl. 45, 57 (1969) ( * * The
ing accepted and used the microBoard, we think, failed to recognize that a
default-terminationis a drastic sanction (see scope, the Government is hard-put
Schlesinger v. United States, 182 Ct. Cl. 571,
to prove that it did not conform be584, 390 F.2d 702, 709 (1968)) which should
cause of poor manufacturing or
be imposed (or sustained) only for good
grounds and on solid evidence."). (Italics
workmanship. There is evidence in
supplied.)
the record that acceptable publish2 See Radiation Technology, Inc. v. United
States, 177 Ct. Cl. 227, 232 (1966) (. * *
able pictures could be produced by
[T]he contractor is entitled to a reasonable
the microscope.- Mr. Massie testiperiod in which to cure a nonconformity provided that the supplies shipped are in subfied that there were periods when he

'

stantial
tions.")

I'd.

conformity with contract

specifica-

2' Tr. 292, 345, 352-53, 426, 469-70.
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by mishandling.28
The Government has not, in
short, established that its problems
were due to deviation from the specifications or to defects in the deSigni,workmanship, and material of
the instrument rather than to operator misuse. Put another way, there
has been no showing by a preponderance of the evidence that defective manufacturing or workmanship was the most probable cause
of the malfunctions and deficien-

In this case, the record would, not
support a finding that the inspection was reasonable. Neither, in our
opinion, has the Government established that acceptance was induced
by such gross mistakes as amount
to fraud.
In our view the appellant has
demonstrated substantial compliance with its obligation to service
the microscope under the Guarantee of Equipment clause. Repairs
and replacement of parts were made
within a reasonable time.30There is
-evidence that the appellant rendered extra service going beyond,
that which was required by the

cies.

clauses'

strument

as satisfactory.27 He also

admitted that he could have damaged the microscope

on occasion

Given the long, clouded history
.of this contract, the nature of the
inspection or demonstration of performance prior to acceptance should
have been a model of thoroughness.
The finality of acceptance can be
overcome only upon proof of the
reasonableness of inspection. An
article does not become latently defective simply because it fails to
function. It must be shown that the
failure was caused by a defect
which would not ordinarily be disclosed by a careful examination.29
3 Tr. 372.
28Tr. 45, 46, 69, 145. Mr. Irwin Bluestein,
appellant's general manager, testified that an
"operator can unintentionally, by a mismanagement of the controls, damage the instru-

ment. '

*

""

(Tr. 556.)

Gale Maeklise
TTool Co.,
ASBCA No. 13954 (September 9, 1969), 69-2
BECApar. 7880, at 36,656, in which acceptance
was held not to preclude recovery under a
warranty clause for obviously defective pins of
which the Government was knowledgeable
before acceptance where the pins were of such
a "material and character whereby they would
not be affected" by "abusive handling * * *,
storage or use." We are unable to find here
29Compare

For all these reasons, on the record before us we are unable to find
that degree of noncompliance by
the appellant with the specifications
that would excuse the Government

from notifying the appellant at
least ten days prior to termination.
We, therefore, hold that the Government was required to give the
appellant a reasonable opportunity
to cure or correct any deficiencies
before terminating the contract for
default. 2 Its failure to do so renon the record before us that the microscope
and its components that malfunctioned were
of such material and character that they
would not be affected by abusive handling or
use (Tr. 434-5, 485, 486-92, 556, 584, 589-91,
612, 644, 649; Appellant's Exhibits G, I, J and
L).
30Tr. 310.
51
(Tr. 117, 118, 309, 383; appellant's letter
dated January 18, 1972 (Tab A4).
33Bailey Specialized Buidings, Inc. v.
United States, 186 Ct. Cl. 71, 85-6 (1968). As
the Court pointed out, whether ten days' notice
would have been sufficient time to correct
the defects is "hindsight speculation. * * *
It may be that by accelerating the work, plain-
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dered the termination for default
wrongful

33

Under subparagraph (e) of the
Default clause, in case of an improper termination for default, the
rights and obligations of the parties are to be treated as if the ter-mination had been issued for the
convenience of the Government,
provided that the contract contains
a termination for convenience
clause23 This contract contains such
tiff could have cured the defects In ten days.
In

any

to

do

event,
so.

33 Id.;

entitled

Roberts

ASBCA
par.

it was

to

the

No.

International

10954

(June

Corporation,

13,

a clause.35Accordingly, the termination for default is treated as a
termination for convenience of the
Government.3

The appeal is sustained and remanded to the contracting officer
for whatever relief, if any, to which
the appellant may be entitled under
the Termination for the Convenience of the Government clause of
the contract.
CONCLUSION

opportunity

* *"

*

[80 I.D.

1968),

68-2

BCA

The appeal is sustained and remanded to the contracting officer..
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33"TERMINATION FOR THE CONVENIENC O THE GOVERNMENT:
"The clause set forth in Sub-part 1-8.701
of the Federal Procurement Regulations is
incorporated into this solicitation for offers
and the resulting contract by reference with
the same force and effect as though herein
set forth in full. Any determination of costs
under paragraph (c) or (e) of the clause set
forth in Subpart 1-8.701 shall be governed
by the principles for consideration of costs set
forth in Sub-part 1-15.2 of the Federal Procurement Regulations (41 CFR 1-15.2), as
in effect on the date of this contract." (p. 9.)
36Note 33 supra.
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ing if it is relevant, material and not
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Decided December

4, 1973

Appeal from a decision by Administrative Law Judge John R. Rampton,
Jr., on February 20, 1973, dismissing
an appeal from a notice by the District
Manager of the Bureau of Land Management, Dillon, Montana, Grazing
District, of loss of base property qualiAcations'for grazing privileges.
Affirmed as modified.

Administrative Procedure: Licensing-Grazing Permits and Licenses:
Generally-Rules of Practice: Generally
Under the Administrative Procedure Act,
if a licensee has made a timely and sufflcient application for a renewal of a license in accordance with agency rules,
a license with reference to an activity of
a continuing nature does not expire until
the application has been finally determined by the agency. This includes applications for grazing licenses and permits
under the Taylor Grazing Act.

Administrative Procedure: Licensing-Grazing Permits and Licenses:
Permits
Advisory Boards-Grazing
of
and Licenses: Appeals-Rules
Practice: Appeals: Failure to Appeal
A proposed decision of a District Manager
which includes a Notice- of Advisory
Board Adverse Recommendation becomes
the final decision of the Department of
the Interior on a grazing license applica-

tion if no appeal is taken in the time
by Departmental

Administrative.

4, 1973

Under the Administrative Procedure Act,
hearsay evidence is admissible at a hear-

CASEY RANCHES

permitted
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regulations.

Practice-Adminis-

trative Procedure: Hearings-Rules
of Practice: Evidence

unduly repetitious, but it has little or no
weight where the circumstances do not
establish its reliability.

LicensAdministrative Procedure:
ing-Grazing Permits and Licenses:
Generally
In' accordance with regulation 43 CR
4115.2-1(e) (9) (i), where the evidence
establishes that no application for a grazing license was filed for two consecutive
years, the base property qualifications for
grazing privileges in an allotment are
properly found to be lost.,

APPEARANCES: Ralph K. Tucker,
Esq., Reno, Nevada, for appellant,'
Gary V. Fisher,

Esq., Office of the

Solicitor, Billings, Montana, Department of the Interior for the United
States.

OPINION BY
MRS. THOMPSON INTERIOR
BOARD OF LAND APPEALS,
Casey Ranches (hereinafter re-.
ferred to as "Appellant") appeals.
:from a decision of Administrative
Law Judge John R. Rampton, Jr.,
affirming a notice of cancellation of
its grazing license on the Cross
Ranch grazing allotment and loss of
its base property qualifications for
failure to file an application for that
allotment for two consecutive years
as required by 43 CFR 4115.2-1 (e)
(9) (i).

Appellant had a grazing license
for the Cross Ranch allotment in
1968.In response to its timely appli
cation to renew these privileges for
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license containing the base property
of Advisory Board Adverse Recom- qualification for two consecutive
mendation" was sent to appellant by years as required by 43 CFR 4115.certified mail requesting its presence 1(e) (9) (i)3
That notice was appealed to the
at an Advisory Board hearing on.
Administrative
Law Judge who
January 14, 1969. This notice inhad not filed
appellant
found
that
eluded the "District Manager's 'Prothe recontaining
an
application
posed Decision" which recomtwo
consecufor
information
quired
mended approval of some of the
grazing privileges in question, but tive years and "that the actions of
withheld approval of the applica- the District Manager [in issuing the
tionuntil the applicant's pending .notice of cancellation of the base
trespass cases were settled and cer- property qualifications] were in actain maintenance work completed. cordance with the regulation." This
appeal is from that decision.
The notice also stated:
Appellant contends that the "NoIn the absence of a protest within the
tice
of Advisory Board Recommentime allowed, the above recommendation
1969, on December 6, 1968, a "Notice

shall constitute the District Manager's

dation" was not a final decision on

decision on your application. Should this
notice become the District Manager's decision and if you wish to appeal such decision for the purpose of a hearing before
an Examiner, in accordance with 43 CFR
1853, you are allowed thirty (30) days
from receipt of this notice within which
to file such appeal with the District
Manager, Bureau. of Land Management.

its 1969 grazing permit application
,and as a result its 1968 license has
never expired. Therefore, appellant
argues it had an outstanding term
permit, and was not required to
comply with 43 CFR 4115.2-1(e)
(9) (i).
Appellant cites the following provision of the Administrative Procedure Act, 80 Stat. 388, 5 U.S.C.
§ 558 (c) (1970), in support of its
position:

Appellant neither appeared'at the
Advisory Board meeting as requested nor' protested the decision
as permitted. Nor did it appeal. Appellant did not file an application
for a grazing license for either 1970
or 1971.

After issuing a notice to show
cause why appellant's grazing privileges should not be canceled, on

February 25, 1971, the District
Manager for the Bureau of Land
Management, Dillon, Montana, issued a notice to Casey Ranches in'forming it that its base property
qualifications on the Cross Ranch
allotment were lost because it failed
to file an application for a grazing

When the licensee has made timely and
sufficient application for a renewal or a
new license in accordance with agency
rules, a license with reference to an ac1

That regulation

provides:

"(9) Base property qualifications, in whole
or in part, will be lost upon the failure for
any two consecutive years:
"(i) To include in an application for a
license or permit or renewal thereof, the entire
base property qualifications for active, nonuse,
or combination of active and nonuse, except
where the base property qualifications are
included in an outstanding current term permit, or where the allowable use has been
and (c),:
reduced under §4111.4-3(a)(3)
and 9239.3-2(e) of this chapter."
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tivity of a continuing nature does not
expire until the application has been
finally determined by the agency.

A grazing permit or license under
the Taylor Grazing Act, 43 U.S.C.
§ 315(h)

(1970), is a license within

the meaning of the Administrative
Procedure Act. Frank Halls, 62 I.D.
344, 346-47 (1955). If the condi-

tions of the quoted provision have
been met, the 1968 license would

still be in effect. Cf. Pan-Atlantic
Steamvship Corp. v. Atlantio Coast
Line

. Co., 353 U.S.

436, 439

(1957). See this Department's regulations in this respect. 43 CIFR
4.470(b), 4.477. As stated, however,
in the December 6, 1968, notice to
appellant, that notice was to become
final if no protest or appeal was
made in the time provided. Since
appellant failed to comply with the
decision and failed to protest or appeal timely, the proposed decision of
the District Manager automatically
became the final decision of this
Department immune from subsequent appeal. 43 CFR 4.470(b);

Beryl Shurtz, 4 IBLA 66, 70-1
(1971); Richard McoKay,2 IBLA,
1, 6 (1971) ; Malvin

Pedroli,

75 I.D.

63, 67 (1968). The Administrative

We do not find any of them sufficient
to prevent the cancellation of its
base property qualifications.
Appellant contends that Glade
Stringer tendered, on its behalf, an
application for the Cross Ranch allotment, but BLM personnel improperly refused to accept the
application. Despite efforts to locate
him, Stringer did not testify at the
hearing. In an affidavit, offered into
evidence but rejected by the Judge
in his Order of October 24, 1972,
Stringer stated that he attempted. to
file an application for a grazing permit for the Cross Ranch allotment
in 1970,and that he was advised by
BLM employeesthat Casey Ranches
was the proper person to make
application.
The refusal by the Administrative Law Judge to admit the affidavit into evidence was incorrect.
To that extent only, the Judge's decision is modified. However, as will
be shown, there is no reversible error. The Administrative Procedure
Act (APA) says in part, "Any oral
or documentary evidence may be
received, but the Agency as a matter
of policy shall provide for the exclusion of irrelevant, immaterial or
unduly repetitious evidence."
U.S.C. § 56(d) (1970). Hearsay
evidence, under this provision, is
admissible if it is relevant, material
and not unduly repetitious. Rich-

Procedure Act did not operate to
prevent the 1968 license from expiring. Therefore, appellant did not
have a valid current term permit,
and was required to comply with 43
CFR 4115.2-1(e) (9) (i), or suffer ardson v. Peralees, 402 U.S. 389, 409
the loss of its base property qualifi- (1971); United States v. Stevens,
cations pursuant thereto.
76 I.D. 56, 59-60 (1969); see cases
The remainder of appellant's con- collected at 6 ALR Fed. 97-98
tentions purportedly explain its (1971). Stringer's affidavit is relenoncompliance with the regulation. vant and material to the issue of
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whether the application required by
43 CFR 4115.2-1(e)(9)(i)
was
filed. It is not unduly repetitious.
Under' the APA the Agency has
all the powers in reviewing an appeal froin a decision of an Administrative Law Judge as it would have
in making an original decision, ineluding making findings of fact, except as it may limit the issues .on

fact-finder in determining whether
evidence is reliable and probative,

IBLA 294,296 (1972).

supra; Consolidated Edison v.
NLRB, 305 U.S. 197 (1938). The

the APA provides that "[a] party

is entitled * * * to conduct such
cross-examination as may be required for a full and true disclosure
of the facts." Id. Cross-examination, among its other functions, tests
the veracity and memory of a witness. Stringer did not testify at the
hearing, so his veracity and reliabilnotice or by rule. 5 U.S.C. § 557 (b)
(1970); United States v. Middle- ity were not tested or established by
swart, 67 I.D. 232, 234 (1960); cross-examination. Furthermore,
United States v. Little,. A-30842 the confusion in his statement men(Feb. 21,1968). This Boards acting. tioned above could not be clarified
for the Agency in reviewing the through cross-examination. Under
initial decision of the Administra- the circumstances, Stringer's relitive Law Judge, will consider the ability and veracity cannot be as:affidavit in making our findings of sumed, and the affidavit has little
fact. United States v. Nelson, 8 or no weight. Richardson v. Perales,
Sam Short, an employee of the
Dillon Office of the BLM testified
that Stringer never tendered or filed
an application for the Cross Ranch
allotment. Transcript (Tr.) at 26,

reliable and probative evidence on
the issue of tender of the applicati6n. by Stringer is Short's testimony that no application was
27, 29, 33. This testimony was made tendered. We conclude that the Adunder oath and subject to cross- ministrative Law Judge's finding on
examination. Appellant's contrary this issue was correct despite the
position is somewhat supported by improper exclusion of the affidavit.
Appellant alternatively attributes
Stringer's hearsay affidavit, although, in any event, the language its failure to file an application to
in the affidavit is subject to a more the existence of illegal conditions
limited interpretation than appel- imposed in the December 6, 1968,
lant would give it. Stringer was "Notice of.Advisory Board Adverse
stated to be in default on his con- Recommendation," as prerequisites
tractual obligations with appellant to the issuance of its 1969 license
and he actively avoided being served and the refusal of a BLM employee
with a subpoena to testify at the to accept any future application
hearing. The APA says a decision until these conditions were met. (Tr.
must be supported "by reliable, 90, 91.) Review of the conditions
probative and substantial evidence." imposed by- the December 8, 1968,
5TSC§
556( d) (190). To aid the notice is precluded by appellant's
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failure to protest that notice within
the time permitted by the regula-

the Interior, 43 CFR 4.1, the de-

tion. Beryl Shurtz, supra; Malvin

modified.

Pedroli, suprc. We also find that
while the record shows that John
Casey, appellant's President, may
have been told that no future application would be "honored," that
is, approved, until the conditions
were met, such advice did not prevent him from filing an application.
An application is filed if the document is delivered to and received in
the proper office of BLM. 43 CFR
1821.2-2(f). There is no evidence
that such a document was ever delivered to the BLM office for Casey
Ranches during the years in question. Any oral advice by an employee is merely tentative, and cannot excuse appellant's failure to take
the simple steps necessary to prevent the operation of regulation 43
CFR 4115.2-1(e) (9) (i). In addition, the record shows that appellant relied on Glade Stringer to
make the necessary BLM applications and that Stringer, not the
BLM, occasioned the failure to file.
(Tr. 104.)

The decision that appellant's base
property qualifications have been
lost as to the Cross Ranch allotment
was proper since the evidence indicates that appellant did not file an
application for a grazing license for
two consecutiveyears.
We have also considered appellant's other contentions and find
they are without merit.
Therefore, pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of

cision appealed from is affirmed as
JOAN

B. THoMPsoN, Member..

WE CONCUR:

DoUGAs E.JENMQuES1 Member.

Josprx: W. Goss,Member.
GALLOWAY LAND COMPANY
2 IMA
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Decided December 6; 197$
Appeal by Galloway Land Company
from an initial decision of Richard 0.
Steffey, Administrative Law udge
(Judge)

(Docket

Nos.

MORG

72-50-P, 72-56-F, 72-83-P, and
72-114-F) ordering appellant to pay
civil penalties totaling $10,127 assessed pursuant to the Federal Coal
Mine Health and Safety Act of 1969 'f
(Act) for violations disclosed during
inspections of appellant's Dawson and
Pioneer Mines in January, April,
June, July and August of 1971.
Affirmed.

Federal Coal Mine Health and Safety
Act of 1969: Appeals: Generally
The Board will not disturb the findings
and conclusions of an AdmInistrative Law
Judge in the absence of a showing that
the evidence compels a different esult.

APPEARANCES: H. G. Underwood,
Esq., for, appellant, Galloway Land
Company; Robert W. Long, Associate
1P.L. 91-178, 83 Stat. 742-804, 30 U.S.C.
Al 801-960

(1970).
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Solicitor, . Philip Smith, Assistant
Solicitor, and W. Hugh O'Riordan,
Trial Attorney, for appellee, Mining
Enforcement and Safety Administra-

tion (MESA).

OPINIONBYMR.ROGERS
INTERIOR BOARD OFMINE

OPERATIONSAPPEALS
Backgr

n

C
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owned by Michaels Industries. Approximately five months before.the
hearing, in September 1972, appellant terminated its coal-mining operations. It subsequently began to
liquidate its assets and became involved in several court actions
brought by its creditors. As of July
30, 1973, when it filed its appeal
brief herein, appellant had not resumed its coal-mining operations.

Mining Enforcement and Safety
Co'ntentions on Appeal
Administration (MESA) filed four
petitions for the assessment of civil
Appellant asserts that since it is
penalties in accordance with section no longer engaged in coal-mining
100.4(i) of Title 30, Code of Fed- operations, "the Act has apparently
eral Regulations and pursuant to served its purpose," and that the
section 109 of the Act. The peti- assessment of penalties would entions were filed on December 6 and danger the recovery of creditors and
14, 1971, March 29 and May 24,
would violate the clear mandate of
1972, respectively. They were con- Congress with respect to the approsolidated for a hearing which was priateness of such penalties to the
held on February 21 and 22, 1973, size of the operator's business,
in Morgantown, West Virginia. On
Appellant also contends that:
June 21, 1973,the Judge issued his
(a) The evidence did not support
decision assessing penalties in the conclusions of MESA witnesses that
four dockets as follows:
certain violations occurred because
of the operator's negligence;
Docket No. MORG 72-50-P,
[5 violations] $411
(b) Repeated violations resulted
Docket No. MORG 72-56-P,
solely from the operator's inability
2, 575
_
[3 violations] to obtain the equipment necessary
Docket No. MORG 72-83-P,
for compliance;
911
[67 violations] -6,
(c) The majority of the violations
Docket No. MORG 72-114-P.
[8 violations] _
230
were "housekeeping errors" in which
$10, 127 neither gravity nor appellant's
Total assessments Several petitions for assessment good faith were properly considwere dismissed by the Judge to the ered.
extent they sought assessment for
Appellant also suggests that the
certain violations concerning which hearing in the present proceedings
the appellant was not given proper was tainted because the Court, in
notice prior to the hearing.
National Independent Coa OperaThe appellant is a subsidiary of tors' Association et al. v. Rogers,
Standard Industry which in turn is C. B. Morton, 357 F. Supp.
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(hereinafter
remaining coal could not be mined
NICOA), found- informal assess- economically in compliance with the
ment procedures improper.
Act .(Tr. 46, 64). The coal reserves
MESA requests that the Judge's in the Pioneer Mine were leased to
decision be affirmed because:
appellant by Consolidation, Coal
(a) The appellant went out of Company. By the terms of the lease,
business, for reasons other than the appellant could mine only half the
assessment of penalties;
reserves for its own sale. The other
(b) The appellant is able to pay half was to be mined for and turned
the penalties ;.
over to Consolidation for its sale.
(c) The decision in NICOA, The Pioneer mine was shut down in
September 1972, because it was an
supra, does not apply.
unprofitable venture (Tr. 63-64).
Issues
Appellant's business manager could
not say that either the purchase of
(1) Whether appellant was comnew equipment or the possibility of
pelled to terminate its coal-mining
assessment of penalties forced Galoperations as a result of the penalloway out of business (Tr. 50-51).:
ties assessedin this proceeding;
The appellant was confronted
(2) Whether the penalties as- with several potential liabilities (in
sessed were inappropriate to the size addition to the civil penalties of this
of appellant's business; and
proceeding) as follows:
(3), Whether the hearing was
(1) An amount of $49,275.75was
"tainted" as a result of the NICOA held in reserve with respect to a disdecision.
pute between appellant and the
United Mine Workers (Tr. 57);
Discussion
(2) 17 suits by suppliers of goods
I
and services, aggregating $50,000
were pending against appellant (Tr.
Appellant's last full year of coal- 57-58);
mining operations was 1971.In that
(3) As of December 31, 1972,apyear it produced 624,725tons of coal
pellant
had debts of $1,945,709.14,
-which it sold for $4,526,282.18earn(D.D.C.

1973)

ing a net profit of $684,133.44. In
the latter part of 1971, appellant
began losing money. Its business
manager attributed this to "high organized labor and rigid mining
laws" (Tr. 49). In June 1972, it
closed its Dawson Mine because the
reserves had been exhausted and any
2
Appellant's Exhibit B (Profit and Loss
Statement).

attributable to the long-term notes
and loans of its corporate parents.3
On the basis of these facts the

Judge concluded,that the possible
assessment of penalties was not the
cause of appellant's decision to discontinue coal mining. ie rejected
the contention that payment of penalties should be avoided where their
3Appellant's

Exhibit A (Balance Sheet).
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collection might endanger the re- in a coal mine (Italics original).
covery of creditors. Using appel- There is no criterion in section 109
lant's balance sheet and profit and which cancels this mandate in the
event an operator terminates its
loss statement, he calculated that
even if appellant were ordered to coal-mining business for reasons
pay all the amounts in dispute it not related to the assessment of penwould still be left with approxi- alties. Moreover, since the record is
mately $741,319.84.He also rejected devoid of specific evidence regardthe argument that appellant's inter- ing the effect of penalties on the
company obligations demonstrated operator's. ability to continue in
that it could not pay civil penalties. business there is a legal presump'Appellant does not specifically tion that the penalties here assessed
take issue with any of these findings would not affect appellant's ability
or conclusions, nor does it point to to continue in business if it chose to
vidence on which contrary conclu-

sions might be based. The brief
simply suggests that because of the
termination of coal-mining operations the assessments are either too
high or invalid. As to invalidity of
the penalty his suggestion is without merit. As this Board stated in
Valley Camp Coal Company, 1

do so. Buffalo MNining Company, 2
IBMA

226, 252, 80 I.D.

630, 640,

CCH Employment Safety and
Health Guide par. 16,618, at p.
21,428 (1973).

II

In discussing the second issue we
are concerned with the appropriateIMBA 243, 248, 79 I.D. 730, 35,
ness of the penalties to the size of
CCH Employment Safety and the operator's business. Since secHealth Guide par.; 15,390 at p. tion 109(a) (1) of the Act does not
20,571 (1972), section 109 of the state what period, of time should be
Act 4 requires the assessment of a used in determining the size of the'
penalty whenever a violation exists operator's business, the Judge used
1971,the year when the notices and
Sec. 109(a) (1) reads: "The operator of a
orders
were written. In 1971 apcoal mine in which a violation occurs of a
mandatory health or safety standard or who
pellant produced 624,725 tons of
violates any other provision of this Act, except
coal. It utilized continuous mining
the provisions of title 4, shall be assessed a
civil penalty by the Secretary under paragraph
machines and conveyor belts. Based
(3) of this subsection which penalty shall not
on these factors, the Judge conbe more than $0,000 for each such violation.
Each occurrence of a violation of a mandatory
cluded that appellant was a
health or safety standard may constitute a
medium-sized company which
separate offense. In determining the amount of
the penalty, the Secretary shall consider the
should be penalized accordingly.
operator's history of previous violations, the
appropriateness of such penalty to the size of
The appellant has not argued
the business of the operator charged, whethek
that
a different period of time
the operator was negligent, the effect on the
operator's ability to continue in business, the
should have been used for evalugravity of the violation, and the demonstrated
good faith of the operator charged in attemptating the appropriateness of the
ing to achieve rapid compliance after notificapenalties to the size of business. It
tion of a violation."

.. ,
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has merely suggested that the
amount of the penalties should be
reduced.

'''~III; ''-

2i

Finally, the appellant's reliance
on the decision in NICOA, suipra is
'misplaced. This Board found in
Western Slope Carb,on, I.
2
IBMA 161, 80 I.D. 707, CCH Em-ployment Safety and Health Guide
par. 16,300 (1973) that the NICQA
decision does not relate in any way
to the hearing procedure under' 43
CFR Part 4. The hearing was de

Apellant'g general arguments,
that' conclusions of negligence are
not supported by the evidence, that
repetitious
violations
resulted
solely,'from the operator's inability
to obtain equipment, and that
gravity and good faith were not
properly considered, are inconsistent with the record in this case.
I
The Judge's decision contains de- novo.
Galloway
Land
Company
has
not
tailed findings and conclusions with
demonstrated
any
reason
why
the
regard to each of more than 80
findings
and
conclusions
of
the
violations for which a enalty was
Judge
should
not
be
affirmed.
The
assessed. The amounts assessed
range from $1 to $2,500. Appellant record supports his decision and ashas not taken issue with any of the sessments. The arguments advanced,
assessments on an individual basis. by appellant were fully and fairly
Its brief contains no references to considered by the Judge. No new
the transcript 'and no allegations arguments were advanced on appeal
that the Judge erred or abused his to this Board.
discretion in specific instances.
ORDER
Moreover, appellant's brief falls
short of the requirements of 43 CFR
WHEREFORE, pursuant to the
4.601(a) which states, in relevant authority delegated to the Board
by the Secretary of the Interior (43
part:
* **

Appellant'sbrief shall set forth

in detal the objections to the initial decision, the reasons for 'such objections
and the relief requested. Any error con-

tained in the initial decision that is not
objected to may be deemed by the Board
to have been waived. Where any objection is based upon evidence of record,
such objection need not be considered by
the Board if specific record citations to

the pertinent evidence are not contained
in appellant's brief.

CFR 4.1(4)), IT IS HEREBY

ORDERED that: the decision of,
the Administrative Law Judge IS
AFFIRMED; and Galloway Land,
Company pay $10,127on or before
30 days from the date of this
decision.

C. E. ROGERS,JR., Chairman.
I CONCUR:

DAVID
DOANE,Member.

I
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Decided December 11 1973
Appeal from an administrative decision involving oil and gas lease No.
14-20-205-4266.
Affirmed.

Indian Lands: Leases and Permits.:
Generally-Indian Lands: Leases and
Permits:

Oil and Gas

Where an oil and gas lease provides for pa
term of years and as much longer thereafter as oil and gas is produced in paying quantities, upon failure of production

during the primary period the lease terminates by its own terms.

Indian Lands: Leases and Permits:
Generally-Indian Lands: Leases and
Permits:

Oil and Gas

Neither the payment nor the receipt of
advance rentals by departmental officials
on a lease which has terminated can con-

tinue or reinstate the lease.
APPEARANCES: Carl Young, III,
Esq., for appellant, Helmerich and
Payne, Inc.

OPINIONBY MR. WILSON
INTERIOR BOARD OF

INDIAN APPEALS

[80 .D.

The agreement in question involves a portion of the trust allotment of Broken Rib, deceased
Cheyenne-Arapaho
No. 2316, described as NV '/4 SW 1/4 section 8,

T. 18 N., R. 13 W, I.M. An oil and
gas lease, No. 14-20-205-4266, was

approved thereon by the Acting
Area Director, Anadarko Area Office, Bureau of Indian Affairs, Anadarko, Oklahoma, on December 21,
1967, for a period of five years and
"as much longer thereafter as oil

and gasis producedin paying quantities from said lands." (Italic
supplied.)
The agreement, subject of the appeal herein, was submitted to the
Area Director, Anadarko Area Office, by the appellant on March 22,
1973. Thereafter, by letter dated
April 5, 1973,the Area Director advised the appellant that its agreement could not be approved. The
Director's refusal is couched in the
following language:
We have carefully considered Mr.
Young's request that we approve your
communitization agreement and reject

the bid tendered at the March 21 land
sale, and have determined that such action cannot be justified under the provisions of the lease and the applicable regulations of the Secretary of the Interior,

nor would it be in the best interest of the
Indian owner. The proposed communitization now comes too late. The lease has

exupiredand the leased premises are not

This matter comes before this included within a producingunit by reaBoard on an appeal from an Area son of an approved conmulnitization
Director's refusal to approve an oil agreement. (Italics supplied.)
and gas communitization agreement
The appellant on April 16, 1973,
of HIelmerich and Payne, Inc., here- filed an appeal from the Area Diinafter referred to as appellant.
rector's refusal. In support of the
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appeal the appellant urges as error
The only question for the dethe following questions of fact and termination of this Board is:
law:
Was the Area Director, under the
circumstances
as set forth above in
1. That the decision of the Area Director as it applied to the Appellant is in appellant's contentions, in error in
violation of and in contradiction to the refusing to approve thecommunitiLease Contract #14-20-205-4266 and
zation agreement?
more particularly described as follows:
We think not. It is indisputable
(a) The proposed communitization
agreement was approved by the United
from the record that there was no
States Geological Survey subject to cer- production on the leased premises
tain changes which were incorporated in nor was the leased
premises insaid agreement; and
cluded
within
a
producing
unit un(b) The Indian mineral owner, Danny
Elroy Wall Blackhorse, executed the der a communitization agreement
communitization agreement prior to the
termination date of the lease agreement,

thereby permitting him to participate in
the producing well within the unit; and
(c) The advance royalty payment, received by the Bureau of Indian Affairs,

and accepted by the Bureau of Indian
Affairs on December 1, 1972; and
(d) Paragraph 11 of lease contract
#14-20-205-4266 (Form 5-15411-Oil and
Gas Mining lease-Allotted Indian Lands)
does not state that approval of an "agreement for cooperative or unit development
of the field or area" must be formally
secured prior to a lease termination date.
The communitization agreement in question was approved in substance by the
United States Geological Survey and an

Indian Mineral Owner prior to the termination date of the lease. Paragraph 11
states that the approval by the Seeretary
of the Interior must be during the period
of supervision, which period is still in
progress.
(2) That the decision of the Area Director is not supported by substantial evi-

dence and that the refusal to formally
approve the Communitization Agreement

is arbitrary and unreasonable in that the
Indian owner has been denied the right to
share in a producing well, which well may
in view of its economic capability be the
only well drilled on the quarter-section.

approved by the Area Director
prior to the expiration of the lease.
(Italics supplied.) As. a consequence, the lease expired by its own
limitation on December 21, 1972. In

view thereof, we fail to see how the
events set forth in appellant's contentions could possibly justify the
projection of the lease beyond its
primary term. The Department has
long held that failure to put leased
premises under production in paying quantities during- the primary
period results in the termination of
the lease by its own terms. Solicitor's Opinion, 58 I.D. 13 (1942);
The Superior Oil Company and The

British-American Oil Producing
Comnpany, 64 I.D. 49 (1957). The
courts have likewise held accord-

ingly. UnitedStates v. Brown et al.,
15 F.2d 565 (D.C. Okla. 1926);
Woodruff v. Brady, 72 P. 2d 709

(1937); Dygus et al. v. Rogers et al.,
181 P. 2d 253 (1947).

The United States Geological
Survey contrary to appellant's con-
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-.tention did not approve the comunuitization agreement submitted
by appellant on March 16,1973. The
record indicates the United States
Geological Survey returned the
agreement to appellant without
action.
Execution of the agreement by
the Indian mineral owner, Danny

Elroy Wall Blackhorse,prior to the
termination of the primary term of
the lease, in itself could not legally
bind or commit the leased acreage
into the participating unit. Only the
approval by the Area Director during the primary term of the lease
'could officially commit the acreage
into the producing unit and thus
continue the lease in full force and
elfect.

* The record indicates that money
was received by the Bureau of Indian Aff airs as advance payment of
delay rentals. Receipt, however,
does not constitute acceptance. In
any event, acceptance would not
continue or reinstate the lease in
question which had terminated by
its own limitation.
We cannot agree with the appel-

lant's arguent
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tion date. As we have stated elsewhere herein only the approval of
the agreement during the primary
term of the lease could continue the
lease beyond the termination date
thereof. (Italics supplied.) To approve the agreement after the termination date of the lease would be
improper and without authority.

United States v. Brown, supra; cf.
Haby v. Stanolind Oil and Gas
Company, 228 F.2d 298. (5th Cir.
1955).

Moreover, we disagree with; appellant's final contention that the
decision of the Area Director was
not supported by substantial evidence and that his refusal was arbitrary and unreasonable. We feel the
Area Director's decision was proper
and correct under the circulstances, i.e., the lease had expired by.
its own terms or limitation and no
action on his part under the circumstances could possibly revive
the terminated or expired lease.
In view of the reasons hereinabove set forth and discussed, the
Area Director's refusal of April 5,
1973, to approve the communitiza-

regarding the tion agreement IS AFFIRMED

term "supervision" as used in paragraph 11 of lease contract #14X20205-4266 (Form 5-154h). The appellant in effect urges that so long
as the premises in question remained in trust and under the jurisdiction of the Secretary of the Interior the agreement could be
approved after the lease termina-

and

the appellant's

appeal IS

HEREBY DISMISSED.
This decision is final for the
Department.
ALEXANDEPI

1I. WILSON, Member.

I CONCUR:
MITCEELL

J.

SABAGH,

Member.
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3484)

his estate as heirs under the South
Dakota laws of Descent and Distribution (3)- that the Order Determining Heirs entered in this es2 IBIA 112
tate on July 17, 1967,resulted from
Decided December 11, 1973 a mistake of such a nature so as to
warrant reopening and correction,
Petition to reopen.
to avoid perpetuation of a manifest
injustice (4) that none of the heirs
Granted.
as originally determined has entered
375.1 Indian Probate: Reopening: any objection to the reopening of
Waiver of Time Limitation
the estate herein, and (5) that there
To avoid perpetuating a manifest in- are no existing intervening rights
justice, a petition to reopen filed more which would jeopardize the title to
than three years after the final deter- the lands involved.
mination of the heirs, will be granted
In view of the foregoing circumwhere compelling proof is shown that
stances,
the estate herein should be
the delay was not occasioned by the lack
reopened and the Order Determinof diligence on the part of the petitioning Heirs, dated July 17, 1967,
ing. party.
modified and corrected to (1) inAPPEARANCES: Mable C. Marrs and clude the petitioners as heirs-therein
Joan M.' Hamilton, pro se.
and (2) to reapportion the shares of .
the heirs in the estate.
OPINIONBYMR. WILSON
NOW, THEREFORE, by virtue
INTERIOR BOARD OF
of the authority delegated to: the
INDIANAPPEALS
Board of Indian Appeals by the
Pursuant to the Board's Prelimi- Secretary of the Interior, 43 CFR.
nary Order on Petition for Reopen- 4.1, the estate of George Mortimer
ing, dated January 31, 1972,Docket Cummings, Cheyenne River AllotNo. 72-6, a hearing in the Estate of tee No. 3484, IS HEREBY, RE George Mortimer Cummings was OPENED and the Order Determinduly held and _completed at Port- ing Heirs, dated July 17, 1967, IS
AMENDED, CORland, Oregon, on December 12,1972. HEREBY
ESTATE OF GEORGE 1MORTIMER
CUMMINGS
(DECEASED
CHEYENNE RIVER ALLOTTEE 3484)

-

From the evidence adduced -at RECTED AND MODIFIED to

said hearing the petitioners, Mable
C.'Marrs and Joan M. Hamilton,
have clearly established, and we find
(1) that they were not dilatory in
asserting their rights in and to the
estate herein (2) that they are related to the decedent in such a degree so as to entitle them to share in

redetermine the decedent's heirs and
to reapportion their shares as follows, to wit:
Ronald Grain Cummings, Cheyenne
River nonenrolled,

son,

1/4

Shelly Marie Cummings, Cheyenne
River nonenrolled, daughter,
Mable Carmen Marrs, Cheyenne
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River nonenrolled, daughter, 14
OPINION BY MR. DOANE
Joan Marie Hamilton, Cheyenne INTERIOR BOARD OF MINE

OPERATIONS APPEALS
River nonenrolled, daughter, 1/4
This decision is final for the DeArmco Steel Corporation (Armpartment.
co)
appeals to the Board from an
Done at the city of Arlington,
initial
decision and order dated
Virginia.
March 26, 1973, wherein penalties
ALEXANDER H. WILSON, Member. were assessed for various violations
totaling $1,300 pursuant to section
109(a) of the Federal Coal Mine
I CONCUR:
Health and Safety Act of 1969.' The
MITCHELL J. SABAGH Member. decision dealt with fourteen notices
of violation of which only seven are
challenged on appeal. A crossARMCO STEEL CORPORATION
appeal was filed by the Bureau of
Mines, hereinafter, Mining Enforce2 IMA 359
ment and Safety Administration
Decided December 12,19T
(MESA), and dismissed on June 11,
Armco Steel Corporation appealing an
initial decision and order issued
March 26, 1973, assessing $1,300 for
violations of the Federal Coal Mine
Health and Safety Act of 1969 in
Docket No. HOPE 72-153-P.:
Affirmed in part and vacated in
part.
Federal Coal Mine Health and Safety
Act of 1969: Evidence:

Sufficiency

Where a notice of violation of section
304(a) of the Act shows no indication
of the depth or extent of an accumulation
of combustible material, and MESA's
sole witness, the inspector who issued the
notice, has no present recollection of the
condition, for which the notice was issued, the evidence is insufficient to constitute a prima facie case.,

APPEARANCES:William C. Payne,
Esq., and John H. Tinney, for appellant, Armco Steel Corporation.

1973.2 IBMA 73-38.

Having reviewed the record and
considered the brief of the appellant, Armco, we are of the opinion
that, with the sole exception of Notice No. 1 JG, July

2, 1970, the

allegations of error are insubstantial and wholly without merit.
Apart from the excepted notice,
Armco has shown no reason why the
findings of fact and conclusions of
law of the Administrative Law
Judge should not be affirmed.
Notice No. 1 JG cited appellant

for an alleged violation of section
304(a) of the Act which proscribes
accumulations

of loose coal, coal

dust and other combustible mate'P.L. 91-173, 83 Stat. 742-804, 30 U.S.C.

§§ 801-960

(1969).

'Effective July 16. 1973, the MESA was
substituted as the Appellant in this case. See
38 F.R. 18165 (1973). For the sake of convenience, we will refer to the enforcing
authority throughout as MESA.
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rials. The record reveals that
MESA's evidentiary presentation
consisted of the notice itself and the
testimony of the issuing inspector,
Mr. Jules Gautier. The notice was
admitted without objection (Tr.
25) and reads as follows:
Accumulations :of coal dust, oil and
grease were present on the continuous
miner, roof-bolting machine, and Nos. 14
and 15 shuttle cars in 12 southwest section. (Govt. Eth. No. 5.)

Inspector Gautier admitted that he
had no present recollection of the
cited condition but he stated that it
was his unvarying practice to issue
a section 304(a) notice where the
amount of material observed was in
excess of one and one-half inches.
(Tr. 25, 26, 29, 30.)

Armco called C. J. Halstead as a
witness in its behalf. He was superintendent of the Robin Hood Mine
which was the site of the alleged
violation and was present at the inspection. He opined that the amount
of offending material to which the
notice referred was not unreasonable. (Tr. 34.) He did not, however,
testify as to the depth or extent of
the amounts in dispute.
We have decided, to vacate this
notice because, in our view, MESA
failed to present a prima facie case,
that is to say, the evidence of record
was insufficientto require the operator to adduce rebutting evidence and
to support findings of fact and conclusions of law that a violation did
occur. The text of the notice itself
is devoid of any indication of the
depth and extent of the mass of

combustible material, on the basis
of which we could determine if
there was an "accumulation" within
the meaning of section 304(a) of the
Act. The inspector's remarks with
regard to his allegedly unvarying I
inspection practices do not compensate for the deficiencies of the
notice. In the first place, his statemenfs are entirely self-serving and
do not really prove any precise
condition. Second, if we were to
hold that MESA's presentation did
constitute a prima facie case, the
operator would have to investigate
the inspector's alleged practices.
Such an inquiry would place an unfair burden upon the operator,
would probably involve production
of numerous records by MESA, and
would drastically widen the scope
of the hearing far beky"6ndthe
relevant.
We emphasize that the 'Board is
not holding that a notice 'of violation may never constitute a prima
facie case. Indeed, we are of the
view that

a sufficiently

specific

notice of violation, with proper
foundation, standing by itself, may
constitute a prima facie case in
some instances. In the case at hand,
the subject notice was 'too general
and conclusory and the additional
evidence presented by MESA failed
to remedy its deficiencies.Moreover,
the evidence outlined above which
Armco voluntarily presented did
not compensate for the gaps in the
Government's case that we feel are
crucial.
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ORDER
WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of. the Interior (43

*CFR4.1(4)), IT IS HEREBY
ORDERED that the decision ap-

- pealed from IS AFFIRMED excppt that Notice No. 1 JG, July 2,

[800I.D.

subject to the limitations and restrictions of section 4 of the Act, the' issue
is whether or not there is now disclosed
within the boundaries of each claim valuable minerals of sufficient quantity, quality, and worth to constitute a discovery,
and whether the discovery was made
prior to the effective date of the Act.

Mining Claims: Discovery: Generally

1970,IS VACATED and the assoTo verify whether a discovery of a valu*ciated assessment in the amount of able mineral deposit has been made, a

$100IS SET ASIDE.
IT IS FURTHER ORDERED

that Armco Steel Corporation pay
the penalties assessed in-the total
amount of $1,200on or before thirty
days from the date of this decision.
DAVID DOANE, Member.

I coNcu;R:

J, Chairman.
C.E.ROGERS,
UNITED STATES v.
MINERAL VENTURES, LTD.

,14 IBLA 82

Decided December 12,1973
'Appeal from decision of Administrative Law Judge Dean F. Ratzman
'(Contest No. OR09999-E) holding
appellant's mining claims subject to
section 4 of the Surface Resources Act
'of'July 23, 1955..
Affirmed as.modified.

Mining Claims: Surface Uses-Surface Resources Act: Generally
In a proceeding under section 5 of the
Surface Resources Act of July 23, 1955,
to determine whether a mining claim is

government mineral engineer need not
explore or sample beyond those areas
which have been exposed by the claimant;
he is not required to do the discovery
work for the claimant.

Mining Claims: Discovery: Generally-Mining Claims: Surface UsesSurface Resources Act: Generally
Testimony by a government mineral
engineer that he examined the mining
claims and the workings thereon and
sampled the areas recommended by the
claimant but found no evidence of a valuable mineral deposit which would have in
the past or present justified a person of
ordinary prudence in the further expenditure of his time and means in an effort to
develop a valuable mine, is sufficient to
establish a prima facie case of absence of
a discovery so as to subject a mining
claim to the limitations imposed by section 4 of the Act of July 23, 1955.

Mining Claims: Discovery: Generally
Under the mining laws one discovery anywhere on a claim is suffleient to consti'tute a discovery as to the whole claim.

Mining Claims: Discovery-Surface
Resources Act: Hearings
A hearing under section 5 of the Surface
Resources Act of July 23, 1955, directed
only to a portion of a claim is insufficient
to establish an absence of a discovery as
to the whole claim as the locator may still
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have a valuable mineral deposit on that
portion of the claim not challenged by
the Government.

placer mining claims so long as the
claims remained unpatented.
A hearing was, held in Portland,

Mining Claims: Surface U ses-Surface Resources Act: Verified Statement

Oregon, on October 24, 1972, to de-

Where a verified statement filed pursuant to the Surface Resources Act of July
23,1955, fails to set forth, as required by
section 5(a) (3) of the Act, all of the
sections of public land which are embraced within each of the claimant's
mining claims, the statement is defective
as to an inadequately described claim
and said claim is subject to the limitations and restrictions of the Act.

APPEARANCES: William B. Murray,
Esq., Portland, Oregon, for appellant;
Albert

R. Wall, Esq.,

Office of the

General Counsel, United States Department of Agriculture, for appellee.

OPINION BY MR. RITVO
INTERIOR BOARD OF LAND

APPEALS
Mineral Ventures, Ltd., has appealed from an adverse decision of
an Administrative Law Judge
dated February 8 1973. The Judge
declared appellant's placer gold
mining claims subject to the limitations and restrictions of section4 of
the Surface Resources Act of July
23, 1955, 30 U.S.C. §612 (1970).
At the request.of the Forest Service, United States Department of
Agriculture, a proceeding pursuant
to section 5 of the above Act was
initiated. The urpose of the proceeding was to determine the' right
of the United States to control and
use the surface resources on three
532-404-74

2

termine whether a discovery of a
valuable mineral deposit had been
made within the limits of any of the.
claims. The three claims in issue
are the Enterprise, Swamp, and Extension of Swamp, located in see. 13,
T. 41 S., R. 7 W., Willamette Meridian, Althouse Mining District, Josephine County, Oregon. A portion
of the Enterprise claim extends approximately 1,000 feet across the
Oregon border into California. All
the proceedings preliminary to the
hearing were directed solely to the
Oregon portion of the Enterprise.
The problems arising from this restriation ire discussed below.
During the hearing the Government's sole witness, Clover F. Anderson, a Forest Service mining engineer, testified that he. had taken
samples from the subject claims and
that the gold content in the samples
was very low. (Tr. 23, 24.) He further' testified that 'the cost of exploiting the gold from these claims
would make a mining operation unprofitable. (Tr. 25, 49, 50.) In his
view, a valuable mineral deposit
had. not been discovered on the
claims prior to July 23, 1955, and a;
discovery did not presently exist,
even iven today's gold prices. (Tr.,
26, 50.)

The mining oaimant presented
almost lio probative evidence regarding

a discover on the Swampr

or Extemisionof Swamp claims. It
did actively assert that a discovery
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presently existed, and did exist
Prior to July 23, 1955,on the Enterprise claim. Its witnesses testified
tthat gold, in a sufficient quantity,
was present on the claims justifying
further expenditure of. time and
moneys for development of the
properties with a reasonable prospect of success. (Tr. 92, 98, 116.)

The Administrative Law Judge
reached the conclusion that no discovery of a valuable mineral deposit within the limits of any of the
claims in issue had been demonstrated. Consequently, he declared
the three claims subject to the restrictions and limitations contained
in- section 4 of the Act of July 23,
1955, supra.
On appeal, the appellant presses
three primary arguments:

OF THE
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cannot be based solely upon a show-

ing that a mine was or is not, in fact,
operated profitably. He cites Converse v. Udall, 399 F2d 616, 22
(9th Cir. 1968), cert. den., 393 U.S.
1025 (1969), wherein the Court
stated:
* * * But this does not mean that the
locator must prove that he will in fact
develop a profitable mine.

Having reviewed the complete
record, we cannot agree with appellant's contention that Anderson
relied exclusively on a past and
present profitability test in determining whether a discovery existed.

Anderson's references to profitability were simply comments re-

specting the potential economic
viability of the claims. The witness' total evaluation of the quantity of gold on the claims and the
1. Mr. Anderson, sole witness for the
Government, anchored his opinion as to cost of removing and processing the
lack of discovery upon the erroneous asmaterial indicated that a mining
sumption that the Claimant must prove
venture would not be profitable. He
that the mine was profitable on July 23,
found no exposure of a mineral de1955.
posit on any of the claims which
2. One discovery on a claim is sufficient. Thus evidence of lack of discovery
would have, in the past or present,
-on a portion of the claim is insufficient
justified a person of ordinary pruto establish a prima facie case as to that
dence in the further expenditure of
,claim. The Enterprise is part in Oregon
his
time and means in an effort to
-and part in California.
3. The Government alleged, but offered no evidence to prove, that the Office
'of Hearings and Appeals had jurisdic-

develop a valuable mine.

It was. proper for Anderson to
consider the economics of the situation to try this case under the Surface tion when making his evaluation reResources Act 30 U.S.C. § 613.
garding discovery on the claims. In
Appellant first argues that the Chrisman v. Miller, 197 U.S. 313,
'Government's witness based his 322 (1905), the Supreme Court
opinion regarding lack of a dis- stated that in order to satisfy the
-covery on an erroneous profitability prudent man test of Castle v.
test: i.e., that the claimant must Womble, 19 L.D. 455, 457 (1894)
prove: that the mine was, in fact,
"o * * The mere indication or presence
profitable. Appellant points out of gold or silver is not sufficient to estabthat proof of lack of a discovery lish the existence of a lode. The mineral

the
minera
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must exist in such quantities as to justify
expenditure of money forl the development of the mine and the extraction of

We have reviewed the record and
we find ourselves in agreement with
the Judge's determination f lack
*
of discovery with respect to the
A similar test is presented in the Swamp -and Extension of Swamp
lines immediately preceding ap- claims. For the reasons set out bepellant's quotation from Converse, low, we do not consider the Entersupra, p. 622:
prise claim along with the above
* * * But the marketability test does
permit the fact finder, even in the case

two claims.

As to the Enterprise claim, we
move on to appellant's second argument that the evidence of lack of
we could phrase the test this way: When discovery on a portion of the claim
the claimed discovery is of a lode or vein is insufficient to establish a prima

of a showing of gold, to consider, somewhat more extensively then heretofore,
the economics of the situation. Perhaps

bearing one or more of the metals listed
in 30 U.S.C. 23, the fact finder, in applying the prudent man test, may consider evidence as to the cost of extraction

facie case as to the whole claim.

In a case of this nature, the Government has by practice assumed the
and transportation as bearing on whether burden of establishing a prima facie
a person of ordinary prudence would .be case that there has not been a disjustified in the further expenditure of covery of a valuable mineral deposit
his labor and means. But this does not within the mining claim. Foster v.
mean that the locator must prove that he Seaton, 271 F.2d 836, 838 (D.C.
Cir.
-willin fact develop a profitable mine.
1959); United States v. Alarco, 9
Given the above tests in Chhrisrnan IBLA 1, 3 (1973).
and ConVerse, spra; Anderson's
-Anderson
testified that he x-analysis of profitability and other amined both the California and
economic criteria was a correct basis Oregon sections of the Enterprise
for a determuination of lack of dis- claim.' He noted that the southern
covery. The Judge properly relied portion of the claim extending into
on this testimony in his decision on California had been thoroughly
the issue of discovery. In any event, mined. (Tr. 25.) He took samples
the crucial point is not what the wit- from areas within Oregon recIoinness' concept of "discovery" was, but mended by the applicant. (Tr. 45,
whether the Judge understood and 50.) He was not directed to any area
mnployed,the proper standard. It is in the California portion.
clear that he did not require appelIt is well established that a gov'ant to prove profitability in fact ernment mineral examiner need not
but only adduce sufficient evidence explore or sample beyond those
to demonstrate that a profitable areas which have been exposed by
venture might reasonably be ex- the claimant. The examiner is sim-.
pected to result. This is the proper plT verifying whether a discovery
test. United States v. Harper, 8 has been made; he is not required to
JELA 357, 365-367 (1972).
perform the discovery work for the
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sufficiency of the proceedings leading to the hearing. The thrust of
States v. Kety, 11 IBLA 38, 42 appellant's contention is that the
(1973); United States v. Grigg, 8 preliminary proceedings were deficient as to the Enterprise claim,
IBLA 331, 343, 79 I.D. 682 (1972).
Anderson was not required to take leaving the Department without
samples from. the unexposed areas jurisdiction to hold a hearing coveron the California portion of the ing it.
As noted above, the Enterprise
claim.
Anderson's testimony that he ex- claim lies in both Oregon and Calamined the mining claim and work- ifornia. The notice of publication
ings thereon and sampled the areas and appellant's verified statement,
recommended by appellant but both required by § 5 of the Act,'
found no evidence of a valuable only described land situated within
mineral deposit was sufficient to es- Oregon.
tablish a prima. facie case by the.
Government that there had not been
Section 5 of the Act reads in pertinent
claimant. United States v. Wells, 11
IBLA 2535 263 (1973); United

a discovery as to the whole claim.

United States v. Jones, 2 IBLA 140,
148 (1971). Thereupon,

the con-

testee was required to prove by a
preponderance of the evidence that
a discovery did exist on the claim.

United States v. Nichol, 9 IBLA
117, 122

(1973).

The. appellant

part:

"(a) The head of a Federal department or
agency which has the responsibility for administering surface resources of any lands belonging to the United States may file as to such
lands in the Office of the Secretary of the
Interior, or in such office as the Secretary of
the Interior may designate, a request for publication .of notice to mining claimants, for
determination of surface rights, which request
shall contain a description of the lands covered thereby, showing the section or sections
of the' public land surveys which embrace the
lands covered by such request, or if such lands
are unsurveyed, either the section or sections
which would probably embrace such lands
vhen the public land surveys are extended. to
such lands or a tie by courses and distances
to an approved United States mineral monu-

failed to meet its burden of proving
a discovery existed on the Enterprise claim. A mining claim is properly declared invalid where the Government establishes .a prima facie
case of lack of discovery and the ment. . ..
claimant does not show by a preSuch notice shall describe the lands covered
such request, as provided heretofore, and
ponderance of evidence that the by
shall notify whomever it may concern that if
claim is valid. United States v. Tay- any person claiming or asserting under, or by
e

lor, 11 IBLA

119, 123 (1973);

United States v. meztos, 10 IBLA
261, 267 (1973); United States v.
Dotson, 10 IBLA 146, 147 (1973).
There is, however, another aspect

to appellant's contention that goes
beyond the issue of discovery. Although appellant couches its argument in terms -of an. inadequate
prima facie case, the real issue is the

*

*

*

5

*

*

virtue of, any unpatented mining claim heretofore located, rights as to such lands or any
part thereof, shall fail to file in the office
where such request for publication was filed
(which office shall be specified in such notice)
and within one hundred and fifty days from
the date of the first publication of such notice
(which date shall-be specified in such notice),
a verified statement which shall set forth, as
to such unpatented mining claim(1) the date of location;
(2) the book and page of recordation of the
notice or certificate of location
(3) the section or sections of. the public
land surveys which embrace such mining

7921-
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Section 5 requires a mining claimant to set forth all-of the sections of
public land in which his claim lies.
This the appellant admittedly failed
to do. Its neglect has led directly to
the difficulty in which we find ourselves. If the verified statement had
been known to be defective when
it was filed and had not been corrected within the 150-day period it
would have been rejected and then
there would have been no further

exist limited to the sections it described. But at the hearing the miling claimant stated and still insists
that its claim covers other lands. It
also asserts that the procedure as to
the Enterprise is invalid. Yet the
reason the procedure is invalid, if
so it be, is because Mineral Ventures,
Ltd. (or its predecessors) filed a
defective verified statement.
To decide the effect of a section 5
proceeding involving only a part of
proceedings.2
a mining claim, we turn first to an,
The statement as filed is not defec- examination of the statute.
tive on its face, since a claim could
The steps leading up to a hearing
under section 5 begin with a decision
claims; or if such lands are unsurveyed, either
by the head of a federal department
the section or sections which would probably
or agency who has responsibility for
embrace such mining claim when the public
land surveys are extended to such lands or a
administering surface resources of
tie by courses and distances to an approved
lands
belonging to the United States
United States, mineral monument ; .
(4) whether such claimant is a locator or
that he believes that a determinapurchaser under such location; and
tion is desirable to ascertain who
(5) the name and address of such claimant
controls the. surface .rights to cerand names and addresses so far as known to
the claimant of any. other person or persons
tain of such lands. The lands are
claiming any interest or interests in or under
then examinedlto discover whether
such unpatented mining claim; such failure
shall be conclusively deemed (i) to constitute
a waiver and relinquishment by such mining
claimant of any right, title, or interest under
such mining claim contrary to or in conflict
with the limitations or restrictions specified in
section 4 of this Act as to hereafter located
unpatented mining claims, and (ii) to onstitute a consent by such mining claimant that
such mining claim, prior to issuance of patent
therefor, shall be subject to the limitations
and restrictions specified in section 4 of this
Act as to hereafter located unpatented mining
claims, and () to preclude thereafter, prior
to issuance of: patent, any assertion by such
mining claimant of any right or title to or
interest in or under such mining claim contrary to or in conflict with the limitations or
restrictions specified in section 4 of this Act
as to hereafter located unpatented mining
claims."
2 While a verified statement may be corrected after the 150 days have elapsed, it may
not be amended to assert rights in lands other
than those identified prior to the expiration
of that period. Weeds Point Mining Company,
A-30799 (November 2, 1962),; see Ted .
Wagner, 69 I.D. 186 (1962).

anyoneis in actual possession or engaged in working them. The agency
head must also have a search made
of "tract indexes" in the proper
county officeof record, if such there
be.,The agency or department head
then files a request with the Secretary of the Interior for publication
of a notice for determination of surface rights, describing the section or
sections of public lands embracing
the lands covered by the request.
The Secretary of the Interior
then directs publication of the notice describing the lands covered by
the request. The notice is directed to
any person claiming or asserting
rights to such lands by virtue of an
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unpatented mining claim. So far the stated that the three mining claims,
proceedings are directed solely to including the Enterprise, were located in See. 13, T. 41 S., R. 7 W.,
the lands covered by the request.
-In response to the notice a mining Willamette Meridian, Oregon.- It
claimant desiring to assert rights to made no reference to land in Calithe surface resources in any of such fornia.
lands must file a verified statement.
In August of 1970,appellant subThe verified statement must set mitted to the Forest Service a copy
forth certain information as to the of an unrecorded quitclaim deed deunpatented mining claim. For our scribing and conveying only lands
purpose, one item is particularly in Oregon. Although the deed does
important. He must set forth "the not name any mining claims, the desection or sections of the public land scription covers the portion of the
surveys which embrace such mining Enterprise claim in Oregon. There
claims." Sec. 5(a) (3), 30 U.S.C. is no indication in the record
whether another deed conveyed the
§613 (1970)
In other words, a mining claimant California
the
portion
of
must describe all of the sections of Enterprise.
public land in which his claim lies.
At the opening of thehearing apHere for the first time lands not pellant's attorney asserted that the
.covered by the "determination" re- Enterprise extended into California
quest are brought into the proceed- (Tr. 8), but offered nothing to show
ings.
how appellant had acquired title to
Up to this point the on-the- the California portion. Appellant
ground and record examinations calls attention to a letter dated
have been directed to the land with March 11, 1966,from its attorney to
which the administering agency is Clover F. Anderson, the Forest
concerned. In the verified statement Service mineral examiner who testithe mining claimant has an oppor- fied at the hearing, which states
tunity and is required to identify his that the claims were partly in Calimining claim and all the sections of fornia and partly in Oregon. Howpublic land it covers. The statute ever, in its answer to the complaint,
then speaks in terms of a "mining appellant stated that the Enterclaim."
prise, and the two other claims were
As the Administrative Law Judge
pointed out, the verified statement situated in sec. 13, T. 41 S., R. 7 W.,
filed on September 21, 1960,by the W.M., Joseph [sio] County, Oregon.
then owners of the Enterprise,3 No mention was made of California.
The difficulties surfaced at the beThese owners were the heirs of one Harry
ginning of the hearing. When apLee Akerill. The appellant is a corporation.
whose president is a grandson of Akerill and
pellant offered Exhibit M, the Govwhose stockholders, for the most part, are
members of the family. The corporation is
ernent
objected on the ground
the successor in interest to the mining claimthat it referred to California. (Tr.
ants who filed the verified statement. (Tr. 56.)
-
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8.) The following colloquy then
occurred:
MR. WALL: B, C, E, F, G, H, I, and
N, but M is from California and not before the Court today, the California
property.
aR. MURRAY: We don't understand

that this is the situation, that we are
going to divide the claims in two. The

California line goes right through the
claims and according to the notice we
understood the entire claim would be
tried, whether they are in California or
Oregon. So, this certainly will make a
confusing situation if we have two hearings. Of course, we would abide by whatever you desire and just limit our testi-

mony to grounds that are in the State of
Oregon and ask that those parts of the
claims based on counsel statement, which
are not in issue in California be dismissed and the proceedings be dismissed
as to those parts of the claims in California, based upon the statement made
by the Government.
THE COURT: 'Course I received very

little information in the transmittal that
comes from the Bureau of Land Manage-

ment and at present there is no map or
graph of the claim in the file transmitted to the hearings division. I note that
the transmittal

VENTURES,
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of proceedings for hear-

ings refers to No.-09999 -E and land involved being in the County of Josephine,
Oregon and the notices which have been
issued state Enterprise Placer, Swamp,
Extension of Swamp Mining Claim located in Section 13, Josephine County,
Oregon.
'Mr. Murray, you are indicating that
one or more of those claims runs from
Josephine County down into California?
MR. MURRAY: The Enterprise Claim

to exclude in this hearing the part of the
Enterpise Claim which extends into
California.
THE COURT: Well, I would say that

the Governmentwould have the right to
take that position. I'm not sure that,
that's a fortunate thing with respect to
the proposition that has been discussed,
mainly the question of two hearings with
perhaps duplicated testimony but*

*

*

*

*

*

*.

THE COURT: * * * I'm going to examine the transmittal from-I note that
the transmittal letter from the United
States Forest Service to Bureau of Land
Management, dated September 11, 1970,

also restricts the request for a hearing to
the claims within the State of Oregon
and once more I would like to indicate
that until I came to this hearing today.
I had no idea that the claims extended
downinto California.I don't believethere
is anything in the file which has been
furnished to me which would have cast

some light on this matter.
MR. WALL: The verified statement is
addressed to the Oregon property only.
THE COURT: Well, Mr. Wall, you re-

gard it is a practical and economical
matter to break this up and have two

hearings if that's what the agency
desires?
MR. WALL: Well, the verified statemeats filed with the Court are only for
the Oregon property.
THE COURT: Oh, I see.
MR. WALL: The claimant was re-

sponsiblefor that.
THE COURT: Off the record.
(OFF THE RECORD)

THE COURT: I will allow the parties
to preserve their respective positions con-

is partially in Oregon, partially in

cerning the status of the portion of the

California.

claim which is in California taking into
account the statement which Mr. Wall

I didn't realize that the notice had
specifically specified Oregon, I think

probably counsel is right that the only
issue that can-be tried now are the lands
in Oregon and therefore we would have

has just made, mainly that the verified
statement in this matter also seems to
cover only claims said to be situated in
the County of Josephine, State of Oregon.
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(Tr. 8, 9, 10 and 11).

We cannot determine from the
transcript or the Judge's decision
whether either party offered all the
evidence it wanted to concerning the
California land. There is some testimony commenting on. its having
been extensively mined, but such
evidence was apparently incidental.
The Judge commented that the
Government probably could not
attack a claim piecemeal but found
-the Government had acted in a reasonable and proper fashion. He
then found the whole of the Enterprise Iacking in a discovery.
The Judge did not restrict his
findings to the Oregon portion of
the Enterprise. Indeed, if he had,
his finding would have been ineffectual. While section 5 of the Act
does not explicitly state that the
whole claim must be challenged at
the hearing, this requirement is a
natural outgrowth. of the test utilized in determining whether a
'mining area is subject to the limitations and restrictions of section 4
of the Act, qviz.,whether a discovery
of a valuable mineral deposit has
been made within the limits of the
claim,.

Under the mining laws one discovery anywhere on a claim is sufli-

cient to constitute a discovery as to
the whole claim. United States v.
McCall, 7' IBLA 21, 26 (1972);
FerrelR v. Hoge, 29 L.D. 12, 15
(1899). The pertinent regulation 43
CFR 3842.1-1 reads:
But one discovery of a mineral is required to support a placer location,
whether it be of 20 acres by an individual

[80 I.D.

or 160 acres or less by an association
persons.

of

Inasmuch as one discovery anywhere on a.claim is sufficient to con-

stitute a discovery under the mining laws, a hearing directed to a
portion of a claim is insufficient to
establish an absence of a discovery
as to the whole claim. This follows
*from te fact that the locator may
still have a valuable mineral deposit on that portion of the claim
that was not challenged by the
Government.
The Board does not mean to suggest that the Government, being required to challenge the whole claim,
must then assume control over the
total area should it prevail in its
challenge. The Government may
chooseto exercise control over whatever portion it deems necessary in
the public interest. What is required
is that the claim as a whole must be

involved in the haring and be
found to be lacking in a discovery
before the Government can assume
control over any part of the claim.
Although the Government may
have failed to properly challenge
the entire Enterprise claim at the
hearing, we are of the opinion that
the appellant's predecessors initiated the problem 'by submitting an
incomplete description of the
Enterprise claim in their verified
statements, and the appellant compounded it by its own actions, i.e.,
its deed and its answer. The record
how before us establishes that the
verified statement was defective
and should have been rejected, if all
the facts had been known. We now
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have *thepertinent facts. Accord- ence of Tract Indexes." It argues
ingly, we find the verified state- that Government 'errors with respect
ment defective as to the Enterprise to these items caused the Office of
claim and reject it. Therefore, we Hearings.and Appeals to lose jurisfind that, as to this claim, Mineral diction to adjudicate all, of the
Ventures, Ltd. has waived its rights claims under the Surface Resources
as provided in sec. 5. See n. L The Act, 30 U.S.C. § 613 (197.0). The
Judge's decision is modified to make Judge denied appellant's request for
this the basis for finding that the dismissal of the proceeding based
Enterprise claim is subject to the upon these jurisdictional grounds.
limitations of sec. 4.
With respect to Exhibit 15, apThe principal effect of such pellant argues that sec. 613 of the
waiver is the limitation prior to pat- Act requires that a certificate of title
ent as to management and disposi- be 'supplied by the Government. Aption of vegetative surface resources. pellant argues that tender of a cerAppellant may proceed to develop tificate of nonexistence of tract
its claim, and it remains entitled to indexes does not meet the requireall subsurface rights it had prior to ments of the section. In the District
the proceedings. It is also entitled to Court opinion in Conversev. Udall,
those surface resources reasonably 262 F. Supp. 583, 592 (D.C. Or.
necessary for conducting its min- 1966), aff'd, 399 F.2d 616 (9th Cir.
ing operations. United States v. 1968), cert. den., 393 U.S. 1025
Trusset, 7 IBLA 225, 228 (1972); (1969), the Court' disposed of an
Arthur L. Rankin, 73 I.D. 305, 311 identical argument and stated:
(1966) .4 Should patent subsequently
No request for publication was accomissue to appellant for the claims in
panied by the required certificate of title
issue, the reservations, limitations or abstract of title. Here the plaintiffs
and restrictions imposed by the Act are technically correct, as the defendant
in favor of the United States would .could not comply with the literal wording
cease to exist. 30 U.S.C. § 615 of the statute due to the fact that there
(1970).

Appellant's third argument deals
with defects of a technical nature
relating to Government Exhibit 13,
"Affidavit of Examination," Exhibit
14, "Notice of Publication," and Exhibit 15, "Certificate of Non-Existd These constraints are equally applicable to
the Swamp and Extension of Swamp claims.
The Administrative Law Judge did not hold
these claims void. le merely held the limitations of section 4 of the Act applied. Appellant
still has, the.-claims, can work them, and can
apply for a patent.

were no tract indexes of the land in question maintained in the records of Linn
and Crook Counties. Because of this fact,
defendant instead submitted certificates
of the nonexistence of the tract indexes.
Obviously, compliance Was impossible and
the point does not go to the merits.

We have already considered ,the
consequences of the fact that Exhibit 14, the notice of publication,
did not describe all the land in the
Enterprise claim. As noted above,
such description is not required.
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The notice of publication and the
affidavit of examination are required by 30 U.S.C. § 613 (1970),

18OID.

Therefore, pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CER 4.1, the deci-

in order to assure that the proper
parties are given notice of the Gov- sion is affirmed as modified.
ernment's action. Appellant was
MARTIN Rrrvo, Member.
completely informed of the proceeding against its claims. There is no
WERCONCUR:
indication that the appellant was in
any way prejudiced by any of the JOAN B. THOMPSON, member.
alleged deficiencies in these two exhibits. The Judge stated in his deci- FREDERICK FIsHMvAN, Member.
sion, p. 2:
There is no indication that any deficiencies which may exist in these areas
have been prejudicial to the interests of
Mineral Ventures, Ltd. (the only mining
claimant in this proceedings, or have affected that corporation's opportunity to
be represented and heard in this matter.
In fact, a hearing originally scheduled
for January, 1972, was canceled after requests of the mining claimant's attorney,
who advised that he required a longer
period for preparation. He requested a
hearing for September, 1972. The hearing
was held on October 24, 1972.

In the past, this Board has held
that technical deficiencies will not
defeat the Government's case where
there is no showing that the claimant was in any way misled, confused
or prejudiced by the errors. Mrs.
Mlfildred Carnahan,

156 (1973),

10 IBLA

United

States

150,

v.

Stewart, 1 IBLA 161, 165 (1970);

see also the D.C. opinion, Converse
v. Udall, suspra, p. 592. After re-

viewing the record, we find that the
deficiencies, if any there were, in no
way prejudiced the appellant. Accordingly, the Board finds itself in

full agreement with the Judge's
ruling on this matter.

CLINCHFIELD

COAL COMPANY

2 IBXA 364

Decided December 14,1973
Appeal by Clinchfield Coal Company

from a decision and order dated February 15, 1973, assessing penalties in
Docket No. MORG 72-67-P for violations of the Federal Coal Mine Health
and Safety Act of 1969.
Affirmed.

Federal Coal Mine Health and Safety
Act of 1969: Mandatory Safety Standards: Grounding
Use of a clamp to ground an electric hand
drill is a violation of 30 CER 75.701-3
unless approved by an inspector or some
other authorized representative of the
Secretary.

Federal Coal Mine Health and Safety
Act of 1969: Mandatory Safety Standards: Trailing Cable Splices
Under section 306 of the Act, 30 C
75.603, only one temporary splice may be
made in a trailing cable at one time.

APPEARANCES: Robert P. Reinecke,
Esq., Wesley C. Marsh, Esq., and Ray-
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mond C. Davis, Esq., for appellant,
Clinchfield Coal Company; Robert W.
Long, Esq., Associate Solicitor, J.
Philip Smith, Esq., Assistant Solicitor,
I. Pierce, Trial Attorney, for
Mark
appellee, Mining. Enforcement and

Safety Administration.

pellant has shown no reason why we
should reconsider our previously
stated positions.4
Apart from these general chal-.
lenges to the decision, appellant also
attacks the Judge's rulings with respect to certain specific violations.

First, Clinchfield maintains that
Notice No. 3 L.D.P., May 26, 1971,
OPINION BY MR. DOANE
INTERIOR BOARD OF MVINEshould be vacated because the clamp
that was being used was, contrary to
OPERATIONS APPEALS

the inspector's opinion, ufficient
Clinchfield Coal Company ap- grounding for an electric hand drill.
-peals to the Board to reverse or at Under 30 CFR 75.701-3, the use of
least modify a decision by an Ad- a clamp as a method of grounding
ministrative Law Judge (Judge) must be approved by the inspector
dated February 15, 1973, assessing or some other authorized representpenalties in Docket No. MORG 72- ative of the Secretary. The record
67-P for various violations of the reveals that there was no such apFederal Coal Mine Health and proval and we are of the opinion,
Safety Act of. 1969.1 Having re- that the Judge correctly concluded
viewed the record and considered that a violation did occur. Second,
the briefs, we have concluded that Clinchfield insists that section 306
of the Act 5 does not prohibit the
the decision should be affirmed.2
Appellant argues that the Judge making of more than Qnetemporary
erroneously denied its motion to splice in a trailing cable. We hold
suppress evidence based upon the that the authorization in that proFourth Amendment prohibition of vision for one temporary splice in a
unreasonable searches. Clinchfield trailing cable, which may then be
also claims that fhe Judge failed to used for a twenty-four hour period,
give sufficient rulings on its pro- necessarily precludes the making of
posed findings of fact and conclu- any other such splice at the same
sions of'law. We have already re- time.6 A contrary. interpretation
jected arguments similar to these in would represent an unduly narrow
Buf alo Mining Cornpany 3 and ap- construction of the 'Act which must
be construed liberally in light of its
1P.L. 91-173,.83 Stat. 742-804, 30 U.S.C.
broad remedial purposes.7
8s
801-960 (1969).
2 On April 23, I273, the Board issued an
order granting a motion to strike all reference
in Appellant's brief with respect to the
National Environmental Policy Act of 1969.
2 IBMA 226, 80 .D. 630, CC Employment Safety and Health Guide par. 16,618
(1973).

iSee Youghiogheny and Ohio Coal Co. v.
Morton, No. 72-78 (S.D. Ohio, September 19,
1973).
330 CFR 75.603.
6 Bsipressio uAins et eclusio alteriu-s.
7 Op. cit., footnote 4.
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Appellant's brief contains other
contentions, all of which are without
merit and too insubstantial to require discussion.

ORDER
WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43

CFR 4.1(4)), IT IS HEREBY
ORDERED that the decision in
the above entitled case IS AFFIRMED and the penalties assessed in the aggregate amount of
$1,600 shall be paid on or before
thirty days from the date of this
decision.
DAVID DOANE, Menbe7.

I CONCUR:
JR., Chairman.
C.E. ROGERS,

ADMINISTRATIVE APPEAL OF
FRANCES M. SHIVELY, KEVERN
(CROW ALLOTTEE NO. 3519)

OF THE

[80 I.D.

INTERIOR

has been issued will be determined on
the basis of general statutory provisions
in that respect, and a decision' to withhold fee patent will be overturned on
appeal where there is an abuse of administrative discretion and where the record
supports the conclusion that the applicant is capable of properly managing his
or her own affairs.

APPEARANCES: Harold
ton, Esq., of Stanton,
Torske, for appellant.

G. Stanovland and

OPINION BY 1afR.SABA OH
INTERIOR BOARD OF

INDIAN APPEALS

On or about April 17, 1973, the
appellant, an enrolled Crow Indian,
made application for fee patent covering five allotments for lands she
owned on the Crow Reservation in
Montana, totaling

2,084.34 acres.2

The Superintendent, Crow Agency,
notified appellant through counsel
that he had sent a letter to the Area
Director, Bureau of Indian Affairs,
Billings, Montana, on May 17, 1973,

2 IBIA 123

Decided Deceqmber 20, 1973
Appeal from the decision of the Area
Director, Bureau of Indian Affairs,
affirming the decision of the Superintendent, Crow Agency, withholding
approval of application for a fee patent
to lands for which a trust patent has
been issued.

Reversed and remanded.

Indian

Lands:

recommending withholding of action on appellant's application. The
applicant filed a timely appeal with
the Area Director. On June 8, 1973,
the Acting Area Director issued a
letter decision sustaining the Superintendent withholding approval
of the application.
In his decision of June 8, 1973,
the Acting Area Director, gave as
his reasons for sustaining the Superintendent the followling:

Patents-Indians:

Competency
A Crow Indian's application for a patent

in fee to lands for which a' trust patent

l Crow allotment Nos. 2057, 2058, 2059, 3515
and 3519.
2485.8 acres were classified as dry cropland.
1,598.54 acres were classified as pasture land.
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CROW ALLOTTEE NO. 3519
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The Crow Tribe has expressed an interest in purchasing all five tracts of
Mrs. Kevern's land. Accordingly, we intend to withhold approval of this application at this time in order to allow the
Tribe to enter into negotiations with Mrs.
Kevern. We will notify the Superintendent and the appropriate tribal officials of
-this decision in order that they may expedite communication with your client.
In support of the: desire of Indians

across the Nation to retain their lands in
trust status whenever possible, new regulations for 25 CFR 121 have become
effective April 24, (sic) 1973, by publication in the Federal Register, Volume 38,
No. 78, Page 10080. We draw your attention to the new Part 121.2 entitled
"Withholding action on application"

which states in pertinent part

as

follows:
Action on any application, which if approved would remove Indian land from
restricted or trust status, may be withheld, if the- Secretary determines that
such removal would adversely affect the
-best interest of other Indians, or the

tribes, until the other Indians or the
tribes so affected have (sic) [had] a,
reasonable opportunity to acquire- the
land from the applicant * * *
The balance of the part provides that
the applicant may appeal the withholding
action under the same appeal procedure
currently in use.,
The sum total of these considerations
is such that we think this is a proper
case for the discretion afforded the Secretary of the Interior by the Acts of February 8, 1887 (24 Stat.

390) and May .8,

1906 (34 Stat. 82) for use in such instances, and we concur in the recommendation of the Superintendent that approval be withheld on these applications
for now.

Mrs: Kevern appealed the decision of the Acting Area Director to
the -Secretary of the Interior on or
about June 27, 1973,andthe matter

805

was referred to this Board pursuant
to a special delegation.
Notice of Docking of the appeal
was mailed to the appellant and the
Area Director. Appellant -was allowed 30 days within which to file
an appeal brief and the Area Director was allowed .20days from the
date of receipt of appellant's brief
to reply.
The appellant timely filed an appeal brief which was duly served by
certified mail, return receipt requested, on the Area Director, Buareau of Indian Affairs, Billings,
Montana. No reply was filed by the.
Area Director, and the time for filb
ing has expired.
The appellant among other things.
contends that the action of the Bureau of Indian Affairs in withholding approval of the application for
a fee patent was an- arbitrary and
capricious use of discretion.
The law applicable to the case follows. Section 5 of the General Allotinent Act, February 8, 1887,24 Stat.
389, 25 1U.S.C.A. § 348, provides

in

pertinent part that*

*

[U]pon the approval of allot-

ments * * *, by the Secretary of the Interior, he shall cause patents to issue.
therefor in the name of the allottees,
which patents shall be of the legal effect,
and declare that the United States does
and'will hold land thus allotted, for the
period of twenty-five years, in trust for
the sole use and benefit of the Indian to
whom such; allotment: shall have been
made, * * *'and that at the expiration of

said period the United States will convey
the same by patent to said Indian * * *
in fee, discharged of said trust and free
of

7alcharge or ineuimabrandewhatever:
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and vested allotment. After compliance with the acts of Congress and
agreements relative to the distribusupplied.)
tion of Indian lands, the allottee's
The period in question. has been title becomes absolute, and the exeextended by presidential action.
cution and delivery of patents are
Section 6 of the General Allot- thereafter merely ministerial acts,
ment Act, May 8, 1906 (34 Stat. Woods v. Gleason, 43 Oka. 9, 140
182), 25 U.S.C.A. 349, as amended, P. 418 (1914). A trust patent is simprovides in pertinent part:
ply "a piece of paper or writing, imThat at the expiration of the trust properly called a patent" designated
period and when the lands have been con- to show that at the end of 25 years
veyedto the Indians by patent in fee * * * the Indian allottee or his heirs will
then each and every allottee shall have receive the fee to the land allotted.
the benefit of and be subject to the laws,
both ivil and criminal, of the State or See United States v. Rickert, 188
Provided, That the President of the

United States may in any ease in his discretion extend the period.* * ' (Italics

Territory in which they may reside * * *

Provided, That the Secretary of the Interior may, in his discretion, and he is
hereby authorized, whenever he shall be
satisfied that any Indian allottee is competent and capableof managinghis or her
affairs at any time to cause to be issued
to such allottee a patent in fee simple,
and thereafter all restrictions as to sale,

U.S. 432, 436 (1903).

It is not probable that the issuance of these fee patents was con-

sidered essential in order to give
the Indian unrestricted fee title,
but they were issued because it was
apparently believed that fee title
now existed and that a fee title
incumbrance, or taxation of said land
patent
would be more convenient
shall be removed,* C * (Italic supfor
the
Indian and his vendees. A
plied.)
title' tantamount to fee by reason of
See Acting Area Director's deci- legislative enactment existed in the
sion of June 8, 1973,supra, for the allottee. United States v. Spaeth,
contents of 25 CFIR 121.2, effective 24 F. Supp. 465 (D.C. Minn. 1938).
May 23, 1973, entitled "WithholdWe agree however that because of
ing 'action on application."
the variety of allotment laws, a case
We are of the opinion that the under one is not necessarily applicontents of the General Allotment cable to another. We concludeunder
Act referred to supra, clearly ex- the present circumstances that the
press the legislative intent and the Bureau of Indian Affairs was and
dictates of Congress, i.e., that the is clothed with the discretion to deUnited States will cause to be issued termine the competency of the into the allottee a patent in fee simple, dividual Indian to manage his or
if before the expiration of the trust
period the Indian allottee becomes her own affairs.:
There has been no moratorium ol
competent and capable of managing
the
approval of patent applications
his or her own affairs.
Several cases consider patents as on the Crow Reservation during the
merely evidence of the completed period April 17,1972,to the present.
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The Acting Area Director's posiWe are of the opinion that the
tioll is that Indian allottees who language contained in Arenas v.
wish to dispose of their interest in United States though not factually
Indian land holdings owe some on all fours with the case at bar is
allegiance and duty to assist their nonetheless applicable here. See 8

tribe in retaining same in tribal
ownership. See Acting Area Director's letter decision of June 8, 1973,
sqpra. He consequently did not approve or disapprove the appellant's
application until as he said, the
Tribe had a reasonable opportunity
to acquire the land from the
applicant.
In the transmittal of the appeal
to the Secretary on July 19, the
Area Director used the phrase, "We
feel that a generous length of time
should be provided for the Tribe to
formulate its land purchase pro-

gran * * *" (Italics supplied.)
It is common knowledge in cases
such as this in which there is a
competent Indian, without debt or
family responsibility, that the Bureau of Indian Affairs would approve the application, for a fee
patent. We take official notice
thereof.
We come now to the question of
whether the Bureau has the authority to withhold approval of an
application for a fee patent until
other Indians or the Tribe so affected had a reasonable opportunity
to acquire the land from the
applicant?
Conceding that an Indian may
owe a moral obligation to the Tribe
or his brethren, we find no law,
statutory or otherwise sustaining
the Area Director's position.

U.S.S.Ct. Digest 685 (1970).
* * * A departmental change in policy
is insufficient to warrant the Secretary
of the Interior in refusing to grant

patents of reservation lands * * * to
Indian allottees where no absolute dis-

cvetion in the matter is reserved to the
Secretary of the Interior by the Act of
Congress authorizing such allotments
and the prescribed method of allotment
has been complied with. * * *

The Judge in Arenas v. United
States, 322 U.S. 419, 432 (1944),

said the following:
* * * But courts are not to determine
questions of Indian land policy nor can
the Secretary on grounds of policy deprive an allottee of any rights he may
have acquired in his allotment. To separate questions of right from questions of
policy requires judicial examination of
any well pleaded allegation of the complaint and any grounds advanced for refusal of the patent. Even in some discretionary matters, it has been held that
if an official acts solely on grounds which
misapprehend the legal rigfits of the
parties, an otherwise unreviewable discretion may become subject to correction.

The appellant who is 63 years of
age with two years of college education, has conducted her own business
affairs for the last 40 years which includes leasing her own land. She
has resided off the reservationfor
the past many years. She now wishes
to retire from her employment in
Phoenix, Arizona, and move to
Yachata, Oregon, where she with
her husband purchased a new home.
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appellant a corresponding duty? We

think it.does.

From April 1972 to the present,
the record is void of evidence of any
effort on the part of the Tribe to approach or to negotiate with the apwere classified as competent in con- pellant. We find that the Tribe was
nection with the Crow rolls estab- aware of the appellant's intentions
lished under the Act of June 4, at least as far back as October 1972.
1920 (41 Stat. 751). At any rate, the We further find in keeping with the
Bureau had ample opportunity intent of the Bureau that the Tribe
since April 1972 to determine the has had a reasonable opportunity to
'competency of the a p p e ll a n t. negotiate with the appellant since
Upon examining the record we find October 1972 but instead chose to rethat the Bureau had determined to main silent to the detriment of the
its owl satisfaction at least as far appellant. This decision shall not act
back as the first week in Novem- as a bar against any effort at negober 1972that the appellant was com- tiation for purchase which the tribe
petent to manage her own affairs. wishes to initiate prior to the actual
The Bureau did not choose however, delivery of the patent.
to act on the appellant's application
We find that the appellant was
for fee patent until June 8, 1973, competent to manage her own busiwhen it withheld approval thereof. ness affairs and as such her applicaWe are of the opinion that the tion for fee patent should have been
Bureau is charged with the respon- approved. The Tribe had reasonable
sibility' of the management of its opportunity from October 1972 to
trust obligations in the best interest negotiate with the applicant but inof the Indian beneficiaries. We hold stead chose not to. We further find
that this fiduciary duty carries with that the failure of the Bureau to
it-if not express-at least an im- approve the aplication and to obplied requirement of diligence.
tain the issuance of a fee patent was
It is obvious that the Bureau had an arbitrary and undue exercise of
ample opportunity from April 1972 authority.
to the effective date of the new reguNOW, THEREFORE, by virtue
lation, supra, entitled "Withholding of the special authority delegated to
-action on aplication" to either ap- the Board of Indian Appeals by the
prove or disapprove appellant's ap- Secretary of the Interior, we reverse
*plication.
the Area Director and ORDER the
Assuming arguendo that the indi- Bureau of Indian Affairs to imvidual Indian owed the Tribe a cer- mediately prepare all necessary
tain moral duty, i.e., giving them a papers incident to the issuance of
reasonable opportunity to acquire a fee patent and to refer same to the
the land, does not the Tribe owe the Bureau of Land Management for

.
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DECEASED)

December 27, 1973

the issuance of fee patent or patents
to. the appellant.
Final for the Department.
MrITCHELL J. SABAGH,

Member.

I

Coocun:
DAViDJ. MCKEE,Chairma&n
ESTATE OF. YASHAKE OBI
(QUIINAIELT ALLOTTEE
NO. 1279 DECEASED)

2 IBIA 135:
Decided December 27, 1973

ing of probate filed by Gladys Phil-?
lips, sq., for ahd: in behalf of
Harold George, hereinafter referred to as petitioner, pursuant to.
43 CFR 4.242.

;

The estate herein having been
closed for more than three years the
matter was properly forwarded to
the Board of Indian Appeals by
Administrative Law Judge Richard
J. Montgomery in accordance with
the provisions of 43 CFR 4.242(h).
The decedent according to the reb-,
ords died intestate about 1914. The
estate, however, was not probated'
until November 18, 1930, due prob-

ably to the lack of conunuhication
regarding the date of death.
Denied.
In support of his petition to reopen the petitioner alleges that he
375.1 Indian Probate: Reopening:
had no actual notice of the probate
Waiver of Time Limitation
proceedings and that he was not on
Petition to reopen filed more than three the reservation or otherwise in the
years after the final determination of vicinity at any time while the pubheirs will not be granted unless there
lic notices of - the hearing were
is compelling proof that the delay was
posted.
not occasioned by the lack of diligence
on the part of the petitioning .party.
Notwithstanding the fact he may
not
have had actual notice as al375.1 Indian Probate: Reopening:
leged there is nothing, in. the petiWaiver of Time Limitation'
tion or probate record indicating
It is in the public interest to require Inany
effort on the part of the peti,dian probate proceedings be concluded
tioner over the period of some 34
within some reasonable time in order
that property rights of heirs and de- years to inquire into, or assert.any
visees in Indian allotments be stabilized.
right or claim in the estate. The
petition or the probate record furAPPEARANCES.: Gladys: Phillips,
thermore does not indicate that the
Esq., for petitioner, Harold George.
petitioner was under a disability,
Petition to Reopen.

OPINION BY MR. WILSON

INTERIOR BOARD OF
INDIAN APPEALS
This matter comes before the
Board upon a petition for reopen.532-404-74---3

due to minority

or lack of com-

petence, during these years which
'would have precluded him from inquiring into or asserting a claim in:
the, estate. Moreover, the petitioner;
has failed to show the existence of

810
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a manifest injustice resulting from would not only constitute an abuse,
* his omission as an heir in the estate. but would seriously erode the propThe Department of the Interior erty rights of those whose heirship
over the years. has consistently ad- in land has already been determined.
heredtoD a strict policy of refusing Estate of Samuel Picknoll (Pick. to entertain appeals not timely
I: IBIA
168, 78 I.D. 325
ernell).
filed. TEstate of Ralyen Rab yea (1971).
Voorhees,: 1 IBIA .62 (19-71). The
It is the finding of the Board that
same policy is applicable to peti- Harold George's petition' for retions for reopening filed beyond the opening falls short of meeting the
three-year- limitation provided in requisite, standards set forth. in
the regualtions, Estate. of George above-cited cases to justify the exerinkey, 1 IBIA 1 (1970), affirmed cise of Secretarial discretion to
on reconsideration,
1. IBIA 56 waive the three-year limitation con: (1970).,
tained in 43 CFR 4.242(a). Accord-The Board is not unmindful of ingly, the petition must be denied.
the Secretary's power under 25 CFR
NOW, THEREFORE, by virtue
1.2 to waive and make exceptions to of the authority delegated to the
his' regulations in Indian probate Board of Indian Appeals by the
matters. However, such authority or Secretary of the Interior, 43 CFR
power will be exercised only in cases 411, the petition to reopen filed by
where the most compelling reasons Harold George IS DENIED and
are present. Estate of Charles Ellis, the order determining heirs entered
IA-1242
U
(April 14,1966);Estateof under date of November 18, 1930,IS
George Minkey, supra. Reopening AFFIRMED.
of estatesv will be permitted only
This decision is final for the Dewhere it appears that the petitioner partment.
has not been dilatory in seeking his
xremedy. Estate of Alvin Hudson, ALEXANDER II. WILsoN,Hember.
IA-P-17 (May 29, 1969) ; Estate of
* George Squaw lie (Squally), IA- I CONCUR:1231 (April 5, 1966); Estate of DAVID J. MCK E Chairman.
George Mifikey, sra;
Estate of

Sophie Iron Beaver Fisherman, 2
IBIA 83,80 I.D. 665 (1973).
Moreover, thepublic interest requires Indian probate proceedings
be concluded within some reasonable

PAXTON

. SULLIVAN

14 IBLA 120

time in. order that property rights
Decided December 28,1973
of legitimate heirs and devisees be
stabilized. Estate of Abel Gravelle, Appeal from decision of the Fairbanks
IA-75 '(April 11, 1952). To hold District Office,Alaska; Bureau of Land
property rights of heirs to allotted Management, rejecting application for
lands forever subject to challenge, 'homestead entry serial No. -19307.

PAXTON J. SULLIVAN
December28,1973 .

810]
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homestead entry of Don D. Magee'
(F-484) prior to the date of the.
Homesteads (Ordinary): Lands Sub- two withdrawal orders cited by the'
and Reserva- District Manager. Appellant states.ject to-Withdrawals
tions: Effect of
that Mr. Magee's entry expired
Where land included in a homestead
without the filing of final proof on.
entry is described among lands with- or about March' 30, 1972.Appellant
Affirmed.

drawn subject to valid existing rights,,
the withdrawal attaches to the land upon
cancellation of the homestead entry.
Public lands which are withdrawn from
all forms of appropriation under the public land laws, except location for metalliferous minerals under the mining laws,
are not subject to entry under the homestead laws.

APPEARANCES: oseph Rndd, Esq.,
!Ely, Guess and Rudd, of Anchorage,
Alaska, for appellant.

OPINIONBY MR. 00S
INTERIOR BOARD OF LAND

APPEALS

argues that since,at the time of'the
withdrawals, the lands were covered. by the existing valid homestead entry, the lands were excepted
from the operation of the withdrawal orders in, accordance with
the provision in the orders "subject.
to valid existing rights."
Where land in an existing homestead entry is described among
other lands in a withdrawal order,
the withdrawal becomes effective as
to such land as soon as theexisting
entry is canceled. Walter Pederse'r,
A-27734 (December 17, 1958); see

also, Solicitor's Opinion, 55 I.D. 205
Paxton J. Sullivan has appealed (1935). Assuming the facts to-be as
to the' Secretary of the Interior appellant relates, the withdrawal
from a decision 'of the Manager, would be effective except as to the'
Fairbanks District Office,Bureau of existing riglhts of entryman Magee.
Land Management, datedMay 18, When Magee's entry expired, thei
1973, rejectilng his application for, withdrawal attached to the land unhomestead entry.
conditionally and prevented any
Appellant's application, filed Oc- subsequent homestead entry there-:
tober.36, 1972,was rejected for the on.
reason.that the land applied-for was
A public land application emwithdrawn from entry by Public
Land Order 5150 on December 27, bracing land in a withdrawal must
1971, 36 F.R. 25410, and by Public be rejected. Curtis Wheeler, 8 IBLA
Land Order No. 5180 on March 9, 148 (1972). Departmental regulation 43 CFR 2091.1specifically pro1972, 37.F.R. 5583.
Appellant contends in his state- vides in part that:
ment of reasons that the lands in* applications which are accepted
volved were included within the for filing must be rejected and cannot be

812:

DECISIONS OF THE DEPARTMENT OF THE INTERIOR

held pending possible future availability
-of the land, or interests in the land, when.
approval of the application is prevented

(a) Withdrawal or reservation of the

lands; A::

*Accordingly, pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of

[80 I.D.-

the Interior, 43 CFR 4 the decision appealed from is air ed.
JOSEPH

W. Goss, Member.

WE CONCUR:

ANNE PoiNDEXTE
RP LEwis, Member.
JOAw B. THOmPSON,Member.
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land, is not in pari materia with the disclaimer

then there must be a

provision in section 3 of
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it a special value for such .
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2. To determine whether a deposit of building stone is
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1. The Act of July 23, 1955, as
'amended, 30 U.S.C. §611
(1970), had the effect
of excluding from the
coverage of the mining
laws "common varieties"
of building stone, but
- left the Act of August 4,

ACT OF JULY 16, 1894

1. Title to school sections
granted to the State of
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(1970), authorizing the
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intend the grant of school
lands to the State of
Utah, effective upon survey in 1900, to be held in
abeyance as to unreserved
public lands which may
have been within a wide,
undefined perimeter of
use by a proportionately
few Navajo families outreservation
side their
grazing flocks of sheep
with transitory encampments in an area also used
by non-Indians for grazing purposes and wandered over by Indians
from other tribes

ognized by the Utah
Act of 1894 so

as to prevent the opera-

tion of the grant of
lands for school purposes

to the State, the intent of
Congress must be ascertained by reading the
provisions of the grant
and the disclaimer of
lands "owned or held by

any Indian or Indian
tribes" together, by considering the usual meaning of the words, by
determining the overall
purpose of the Act, and
by considering the provisions in accordance with
the, historical milieu and
public policy of that time,
as well as any court

ACT OF JUNE 25, 1910.

1. Where the Secretary of Agriculture has made a determination pursuant to section 31 of the Act of June
25, 1910, 36 Stat. 863, 25
U.S.C. § 337 (1970), that

* interpretations of other
statutes

S. Historical

___-___
.-differences be-

442

tween the situation in
Alaska and the other
states afford reasons for
different interpretations
of legislation pertaining
to Alaska natives and legislation' pertaining to In-

: -: -

*

-

the Secretary of the In-

Therefore section 8 of the
Act of May 17, 1884, regarding the occupancy of
Alaska natives and others
upon public land, is not
in. pari materia with the
disclaimer provision in
section 3 of the Utah Enabling Act of 1894, as to
lands "owned or held by

the Interior may reject

any Indian or Indian
Tribes" _ __------

lands within a national
forest are more valuable
for argricultural or grazing purposes than for the
timber found thereon,
terior is authorized, in
his discretion, to accept
an application for an-Indian allotment thereon,
and to cause. the allotment to be made. Even
where such a determination by the Secretary of
has been
Agriculture
made, the Secretary of

dians in the other states.

V

page

4. By the Utah Enabling Act of
1894, Congress did not

To determine- whether .any
occupancy by
Indian
Navajos outside their
irecognized . reservation
recwas
boundaries
Enabling

i
ACT OF JULY
16, 1894-Con.

443

the allotment on any rational basis, including,
without limitation, considerations of public policy. Such considerations
may encompass recrea-

444
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the' State of Utah: for
school land sections now
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upon the evidence in the
hearing in the Depart-

life Coordination Act, the
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supon its own application
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PRACTICE

1. Where land has been withdrawn for state management as a wildlife area

ment on this protest and

ment must consider the

of the law to the facts

recommendations of the
state and of the Bureau
*
of Sport Fisheries and
Wildlife, to assure con-;
servation of the fish and
wildlife before approving
a right-of-way application
under the Act of March 3,
1891, for a pumping site
and irrigation system
_
2. The procedures followed by

in this case
.
_
4. An applicant, who asserts a
preference to receive a
grazing lease under section 15 of the Taylor
Act must have grazing
rights in excess of 50
percent on the cornering
or contiguous land, and
where: his rights are
merely permissive and
are. 'subject to revocation

the Department of the
Interior in the initiation,
prosecution, hearing and
administrative decision of
mining contests are in
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5. Remedies for alleged breach
of a private agreement between parties who have
conflicting grazing lease
applications
must
be
.sought in the courts, not
in the Department of the
Interior, which, has no
jurisdiction over such
.matters.Lj
---6 Under the Administrative
Procedure Act, hearsay
evidence is admissible at a
hearing if it is relevant,
material and not unduly

ADMINISTRATIVE PROCEDURE-Con.
GENERALLY-Con.
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on the claim of the
Navajo Tribe of Indians
against
theUnited
States, the Board's decision on a protest by the
Tribe against issuance of

a confirmatory patent to
the State of Utah for
school land sections now
included
within
the.
boundaries of the Tribe's reservation is based solely
upon the evidence in the

698

hearing in the Department on this protest and

repetitious, but it has

upon its own application
of the law to the facts in

little or no weight where
the circumstances do not

establishits reliability--

this case 777

441

1. The procedures followed by

ADMINISTRATIVE PROCEDURE

the Department of the
Interior in the initiation,

(See also Rules of Practice.)
GENERALLY

1. A mining claimant is not
denied due process merely
because of prehearing
publicity where he fails to
show that there was any
unfairness in the contest
proceeding itself
2. The Board of Land Appeals
has authority to reverse
the findings of an Administrative Law Judge.,
However, where the resolution of a case depends
primarily
upon
the
Judge's findings of credibility, which in turn are
based upon his reaction to
the demeanor of witnesses, his findings will
not be lightly set aside
*3. Although the Board of Land
Appeals takes official notice of the findings and
cohelusions in an interlocutory order of the Indian Claims Commission

.-- __-

ADJUDICATION

prosecution, hearing and
and administrative decision of mining contests
are in full compliance
with the requirement of
the Administrative Procedure Act, 5 U.S.C.

325

§ 554 (1970), as to separa-

tion of investigative or
prosecuting
functions
from decision making,
and such procedures do
not deny due process---

325

ADMINISTRATIvELAW JUDGES

1. An

409

Administrative
Law
Judge is not disqualified
nor will his findings be set
aside in a mining contest
because of a mere charge
of bias in the absence of a
substantial showing- of.
bias
2. No request for a prehearing
conference, having been
made, the failure of an
Administrative
Law
Judge to order a prehear-

325
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conference,
ing

pursuant to section 109
of the Act (30 U.S(.
§ 819) with respect to
.the occurrence of each
violation alleged and as
to each of the statutory
criteria required' by such
section to be considered.
Where. such findings and
conclusions are merely
not labeled or mislabeled
the Board will not normally remand; however,
where these requisites are
obfuscated or absent, a
remand may be necessary
to permit proper administrative and judicial; review2. Where an Administrative
Law Judge is confronted
with a factual determination of the effect, of

325

3. The refusal of an AdMiintra-

tive Law Judge to grant
a motion for severance is.
not a denial of due process when a mining claimant is afforded a hearing and yet fails to
present any evidence of
unfairness because of such

denial

.-- - -

325

4. 'Upon appeal from a decision
of an Administrative
Law Judge, the Board
of Land Appeals may
make all findings of fact
and onclusions of law
pon the record
based
just as though it were
making the decision in

the first instance

_'

on the ability' of an,
*operator to continue in
business under section

1. A mining claimant is the
proponent of the validity
of his claim under the
' Administrative Procedure
§§ 551 et
'Act, 5 U.S.C.
eeq (970), and has the
burden of overcoming byj
a preponderance of evi-

109(a) (1)

of

the

Act,

and the record contains
* no evidence on that' orin terion, the Judge should
apply the, presumption
of no adverse effect in
making the necessary
_ 317
finding ---------

*dence the Government's

HEARINGS

1. Where an Administrative
Law Judge's decision contains a ruling, in a'single
sentence, on all of the
proposed findings and

324

DECISIONS

1. It is error for an Administrative Law Judge to fail to
make appropriate findings of fact and conclusions of law and to
show the reasons therefor in his decision in

317

the amount ofthe penalty

409

BURDENOFPROOF

prima facie case of failure
to comply with the loca-.
tion requirements of the
mining law and of lack
of discovery of a valuable
mineral deposit-

_

any proceeding brought

*

sponke, is not error unless
it can be shown that such
failure was an abuse; of

discretion-

f

ADMINISTRATIVE PROCEDURE-Con.:
page
- DECISIONS-CoB.

conclusionssubmitted by

.
':

\

a party to a hearing and
the ruling on each finding
and conclusion is clear,.
there is no requirement
that the Judge rule snp-
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,ADMINISTRATIVE
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* ing nature does not exy
pire until the application
has been finally determined by the . agency..
This includes applications
for grazing licenses and
permits under the Taylor
- _
Grazing Act 2. A proposed decision of a
District '.Manager which
includes' a Notice of Advisory' Board Adverse
beRecommendation
comes the final decision

arately as to each of the
i proposed findings and
conclusions__-

=-

2. Exhibits and oral testimony
in an administrative
hearing are not fungibles
where evidentidry value
is ascribed on a quantum
-basis. Instead, they are
products having different
probative values dependent upon factors such as
relevance,.' competency
and credibility -____
3. A coal prospecting permittee
who applies for a coal
'lease, alleging with sup-

32;5

44*2

is' coal' in, commercial '
quantities within certain
lands' in his permit,' is
entitled to'a hearing conducted in accordance

-

with the Administrative
Procedure Act, 5 U.S.c .
§554 '(1970), before his
application may. be rejected because he has not
shown coal in commercial
624

4. Under the Administrative
Procedure Act, hearsay
evidence is admissible at
a hearing if it is relevant,

LICENSING'

1. Under the Administrative
Act, if a
Procedure
licensee has made a
timely and sufficient ap:plication for a renewal of
a license in accordance
with agency rules, a
license with reference to
an activity of a continu-

'Interior. on a grazing
license application if no
appeal is taken in the
time permitted by Departmental regulations3. In accordance with regula:
tion 43 CFR 4116.2-1(e)
(9) (i), where the evidence
establishes that no application for a grazing
license was filed for two
consecutive years, the
base property qualifica'
tions for grazing 'privileges in an allotment are
properly found to be

lost-

------

ALASKA
SITES
HEADQUARTERS

material and not unduly
repetitious, but it has
little or no weight where
the circumstances do not
establish its reliability--

777

of the Department of the

portive data that there

quantities_-_-_-__

PROCEDURE-Con;
- . - 0 Page

LICENSING-Continued

777

1. An application for a headquarters site for a coinmercial fishing operation
must be rejected where
the applicant fails to
show that he is using the
site in connection with a
productive industry. as

required' by law at the
time he filed his applidation to purchase. The
"pro'ductive interm
dustry" is. not so broad
as to include within its
meaning an operation,

777
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tion 3 of the Utah Euabling Act of-1894, as to
lands "owned or held by

any Indian or Indian

the first season after the

Tribes"-

claim was initiated, the
gross receipts from the
operation
.
were meager,
.and the enterprise was
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APPLICATIONS AND ENTRIES
GENERALLY

215
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1. A homestead settlement claim
- for an additional home-.

stead entry under the
Act of April 28; 1904 (33

Stat. 527), 43, U.S.C.
§ 213, may be made for
unsurveyed
lands 'in
Alaska by a person otherwise qualified who has
filed an application for
homestead entry on a

1. A Bureau of Land Management decision which reje6ted an application un*
der the Act of March 3,
1891, for a pumping station and irrigation system within a small cove
of a reservoir withdrawn
for a fish and wildlife
management area pursu-

ant to the Fish and Wildlife Coordination Act, will
be sustained where it was
made in due regard for
the public interest in
of that Act-

197

:COAL LEASES AND PERMITS
GENERALLY

269

1. The holder of a coal prospecting permit is entitled
to a lease pursuant to section 2 of the Mineral
Leasing Act of 1920, as

INDIAN AND NATIVE AFFAIRS

amended, 30 U.S.C.

1. Historical differences between
the situation in Alaska
and the other states afford reasons for different
interpretations of legislation pertaining to Alaska
natives and legislation
pertaining to Indians in
the other states. Therefore section 8 of the Act of

*(b)(1970), if he. shows
to the satisfaction of: the
Secretary of the Interior

-

--

May'17, 1884, regarding
the .occupancy of Alaska
natives and others upon
public land, is not in pari
materia with the dis-

M

managingthe area in light

form approved by the
Director, Bureau of Land
Management, and made
acceptable final proof on
his original homestead
settlement claim, where
the combined area of the
two claims does not exceed 160 acres

~~~~~~~

:

claimer provision in see-

endeavor, where the applicant admits that he
was actively engaged in
fishing operations for only
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ALASKA-Con.
INDIARAND NATIVE AFFAIRS-Con.

§ 201

that the land contains
coal in commercial quan-

tities discovered prior to
the
permit

expiration
__

of his
_- _

2. A coal prospecting permittee
who applies for a coal
*
: lease, alleging with supportive data that there is
coal in commercial quanitities within certain lands
in his -permit, is entitled

624

INDEX-DIGEST:

820

COAL LEASES AND PERMIITS-Con.:
.
.PERMITS-Con.

0COAL LEASES AND PERM-ITS-'Oon:

GENERALLY-Con.
i.~'
EI

*.

:X

-Page
pg

:

in accordance with the
Administrative
Procedure Act, 5 J.S.C. § 554
(1970), before his . application may be rejected
because he has not shown
coal
in
commercial

quantities=_ __

act to disturb the determination2----------

'624

LEASES
-

1. The holder of a coal pros- pecting
permit is en-

2. The holder of a coal prospecting' permit is en-

titled to a lease pursuant

titled to a lease pursuant
t

to section 2 of the Mineral
*f

Leasing Act of 1920, Ps
amended, 30 U.S.C. § 201

(b) (1970), if he shows

to the satisfaction of the
Secretary of the Interior
that the land contains
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_-- - -

624

2. A coal prospecting permittee
X:
'who applies for a coal
lease, alleging with sup-

before

with the Administrative
Procedure Act, 5 U.S.C.
§ 554 (1970), before

his

PERMITS

1. In determining whether lands
are of such character as.

to subject them to leasing
rather than prospecting
fnder permits, the Secre-

tary of the Interior is
entitled to rely upon the

contains coal in com. mercialt quantities discovered prior, to the ex: piration of his permit__
2. A. coal prospecting permittee
who applies for a coal
lease, alleging with sup-

portive data- that there

is coal in commercial
quantities within certain
.lands in his permit, is
entitled to a hearing
conducted in accordance
with the Administrative
Procedure Act, 5 U.S.C.
§ 554 (1970),

to section 2 of the Mineral Leasing Act of 1920,
as amended, 30 U.S.C.
§201(b) (1970), if he
shows to the satisfaction
of the ,Secretary of the

is coal in commercial
quantities within certain
lands in his permit, is
entitled to a hearing
conducted in accordance

portive data that there

:application may be rejected because he has
not shown coal in commercial quantities ---

.

Interior that the land

coal in cominecial quantities discovered prior to
the expiration of his per-

mit

spage.

reasoned opinion of his
technical
expert,
the
Geological Survey. Only
upon a clear showing
that the Survey's determination was improperly
made, wil the Secretary

:to a hearing conducted

624

his

application may be rejected because he has
not shown coal in commercial quantities -624
Workability
1. The workability of any coal
will ultimately be de; termined by two off-

setting factors-(1)

its

character and heat-giving
quality, whence comes its
value, and- (2) its accessibility, quantity, thick-

624:
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Workability-Con.
ness, depth, and other
- conditions that affect the
cost of its extraction. It
must be considered' a
workable coal if its value,
as determined by its
character and heat-giving
quality, exceeds the cost
of extraction-

COAL LEASES AND PERMITS-Con.
Page

7

2. Workability as defined by
the US GS is concerned
with the economics of the
intrinsic factors. 'Extrinsic factors such as transportation, markets, etc.,
- are not considered. However, the cost of mining

Page

the inference that they
*contain coal deposits in

workable quality
quantity -

and
8

_

COLOR OR CLAIM OF TITLE

- must be considered. In
its classification of coal
lands, USGS has anticipated and assumed the
ultimate coming of conditions favorable for mining
and marketing of any
coal if the coal is workable
- in terms of the intrinsic
factors. In this respect,
the test of workability
under the Mineral Leasing Act differs from the
prudent man rule under
the mining laws
a
3. Although
workability
is
basically a problem of
the physical parameters
of the coal, the test of
workability is dependent,
upon economic factors.
If the value of the coal is
greater than the cost of
its extraction, the. deposit is workable4. Workability
may
be
established by geologic inference where detaied in* formation is available regarding the existence of a
workable deposit in adjacent lands and there are geologic and other surround-

PERMITS-Con.
Workability-Con.
ing conditions from which
the workability of the
* deposit can be reasonably
inferred. llowever, geologic inference, as a tool
for determining workability, has certain limitations. The mere fact that
lands applied for adjoin
other lands which contain
workable coal deposits
does not, per se, permit

GENERALLY

1. Under the Color of Title Act,
45 Stat. 1069 (1928), as
amended, 43 U.S.C § 1068

(1970), an applicant's
period of adverse possession may conmence at a
time when title to the
land is being held by a

state pursuant to the'
provisions of the Carey
Act, 28 Stat. 422 (1894).

as amended, 43 U.S.C,
8

§§ 641 et seq. (1970)

_

2. The period of possession of a
color of title claim, having been initiated when*

the land was subject to
* appropriation under the
public

land

laws,

is

not interrupted by a subsequent period of time
which the land
was
not . open. for

Eduring

8

Eappropriation

__

3. A color of title application
cannot be allowed where
-the applicant fails to show
that the land applied for
is public land, i.e., land

subject to the operation
of the public land laws.

-

209
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COLOR OR CLAIN OF TITLES-Con.
GENERALLY-Con.
Page

-

4. The term "public land," as
used in the Color of Title
*

.

;Act,

j

43

.S.C.

Actions of Parties
1. Where the contractor's inter-

§1068

ambiguous construction
contract provision governing variations in internal pipe diameters would
largely nullify a limita-

land purchase by the
Government. That term
does not include land
which has been set aside
by Executive Order for
the
benefit
of
the

Indians-

___-_-

tion on the length of the
702

APPLICATIONS

1. A color of title application
embracing land occupied
by one purportedly claiming under color of title,

*

--

\

took actions. which were
only
consistent
with
agreement to or acquiescence in the Govern-

i lish that the land in issue was conveyed to him

by an instrument which,
on its face, purported to

ment's interpretation, the
Board holds that a disagreement with the Gov-

convey the land in issue,
is not allowable, since
color or claim of title is

ernment's interpretation
702

CONSTITUTIONAL LAW

1. A mining claimant is not
denied due process merely
'because of prehearing
publicity where he fails to
show that there was any
unfairness in the contest
proceeding itself ______

325

(See also Rules of Practice.)
GENERALLY

1. Remedies for alleged breach
of a private agreement'
between parties who have
conflicting grazing lease
applications
must be
:
X sought in the courts, not

in the Department of the
Interior, which has no
jurisdiction over such

_--___---__

first expressed over three
months after a problem
with internal pipe diameters was brought to

the contractor's attention

'CONTRACTS

matters

pipe over which the maximum internal variation of
the pipe could extend and
where the contractor did

not protest the Government's interpretation, but

but who does not estab-

not demonstrated-_

Page

pretation of an arguably

(1970), does not include
*

CONTRACTS-Con.
CONSTRIJCTION
AND OPERATION

698

by the rejection of a substantial quantity of pipes
was untimely and the
contractor's claim for a
constructive
change
based on misinterpre-tation of the contract Was
denied
_- _--_ -- _
2. Where a contract provision
prescribed a method for
the repair of airholes in
gasket bearing areas of
concrete pipe and provided that "All other repairs shall be made in
accordance with the procedures of' Chapter VII.
of the Sixth Edition of the

29
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Page

Bureau of Reclamation.
Concrete Manual," and
the Concrete Manual, in

was not ordered or approved by anyone having

addition to prescribing

Government; and (iv) the
contractor failed to pro-

test to the contracting
officer when the alleged
extra work was performed

tract performance the
parties considered the
repair but also the types

pair of the listed defects
was permissible notwith-

standing that the contract reference was to
"procedures" of the Con-

crete Manual and the

*

Government's contention

'that under the dictionary procedures"' and
"methods" have the same
_

sibility and the evidence
did not establish that thedike was a principal causative factor in flood damage to the lagoon. Under

tion contractor's claim

the contract wouldpermit
the contracting officer to
direct the placement of
excess material from the
lagoon at any place within one-half mile of the site
and no part of the dike
was in excess of one-half
mile from the site; (iii)
construction of the dike

floodwaters
channeled
from a rainstorm into the.
lagoon was denied where
the evidence did not
establish Government responsibility for the existence of the dike, a
portion of the damage was
attributable to an open;
sewer trench which; was

the, contractor's respon-

.29

3. The Board denies a construc-

for the cost of constructing a dike which was not
a contract requirement
where it finds: (i) that the
dike was constructed of
excess material from a
sewage lagoon, excavation of which was a contract requirement; (ii) a
reasonable construction of

__- ____

required by the contract

.of repairable defects, re-

_

__---

- 4. A contractor's claim for the
cost of repairing a lagoon
which was allegedly damaged because a dike not

Concrete Manual to con-.
trol not only methods of

meaning

;

authority to commit the

methods of repair, listed
nine defects which were
normally repairable and
where the evidence established that during con-

*

i

CONTRACTS-Con.
CONSTRUCTION AND OPERATION-Con.
Page
Actions of Parties-Con.

the Permits and Respon
*

sibilities clause (Article
12 of Standard Form
23-A, June 1964 Edition),
the contractor is responsible for the work until
completion and final acI
ceptance Allowable Costs

1. Where a contractor under .a
concost-plus-fixed-fee
tract gave notice of an
impending overrun but
proceeded with performance without being adadditional
vised that
funds had been provided

280

X
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CONTRACTS-Con.
CONSTRUCTION AND OPERATION-Con.
Changed Conditions (Differ-

:flON-Con.
Allowable

Costs-Con.

Page

ing Site Conditions)-Con.
2. Quantities of rock encountered by a road construction contractor materially
in excess of what should
have been anticipated
from the contract plans
together with the absence
of suitable material in
situ or from borrow for

as specified in the Limitatidn of Cost Clause in
circumhstances where the
evidence did not estab-

lish that the contractor
was directed or induced
to continue performance,

that there was any understanding that additional
funds would be provided,
or that a change to the

finishing the road to

the contractor's claim for
overrun is denied on the
grounds that the con-

Changed Condition

where the contract docu-

tractor had proceeded

.

734

Changed Conditions (Differing Site Conditions)

' metts taken as a whole
and construed in the light
of the evidence of record
indicated that conditions
would be more favorable
- than those actually experienced in construction
_- *Changesand Extras
1. Where the contractor's interpretation of an arguably ambigous construc-

1. Where a contract for the construction: of a road provided for the placement
of underdrain, estimated
at 3000 linear feet, a claim
by a contractor under
the Changed Conditions
' clause upon encountering
water seepage, which
necessitated
less than
3000 linear feet of underdrain to be placed, was
denied, since the presence
of a wet condition should
have been reasonably

tion contract provision .
* governing variations in
internal pipe diameters
would largely nullify *a

limitation on the length
of the pipe over Which

the maximum internal
.

variation of the pipe
could extend and where

the contractor did not
protest the Government's,
interpretation, but took.

anticipated from a study
* of the contractual docu-

ments and the amount of
wetness: encountered was
actually less than the con*tractor might have exDected
-

'

satisfy Government requirements is found to
constitute a Category 1

contract had occurred,

with performance at his
own risk and that whether additional funds would
be provided was within
the discretion of the contracting officer ___-_

Page

345

actions which were only
consistent with agreement
to or acquiescence in the
Government's interpretation, the Board holds that
a disagreement with the

667
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Changes and Extras-Con.:
Government's interpretation first expressed over
three months after a

Page

CONTRACTS-Con.
-CONSTRUCTION AND OPERATION-Con.
Changes and Extras-Con.

problem with internal

pipe diameters

. not constitute a change
to the contract. The

was

brought to the contractor's attention by the rejection of a substantial
quantity of pipes was

untimely and the contractor's claim for a con-

structive change :based
on misinterpretation of
the contract was denied2. Where the Board found that
the contracts contemplated that repair of listed
defects in accordance
with the Concrete Manual was permissible and
the Concrete Manual
contained a provision
providing that "repairs
''should not be permitted
- when the imperfections or
damage are the result of a
continuing failure to take
known corrective action,"
the Board rules that a
reasonable interpretation
of the quoted provision
would permit the denial
of.otherwise allowable repairs if the defects or
damage were attributable to the contractor's
continued or prolonged
implement
failure to
measures which the contractor either knows or as
a reasonably skilled conknow
should
tractor
would eliminate or alleviate the defects. The
evidence having established the cause of a

particular defect and that
the defect occurred in
significant numbers of
532-404-74

'age

- pipes over a substantial
period- of time, the refusal to permit such
defects to be repaired did

*

Government's refusal to
permit certain other repairs which the evidence
established was based on
concern for the integrity
of any repair generally

rather than the contractor's continuing failure to
take known corrective
action did constitute a

29

changeto the contract---

29

3. Where the Concrete Manual
,placed limitations, on the
repairable area of certain
defects and did not limit
the repairable area of
certain other defects but
- the evidence established
that all such defects were
not repairable without regard to magnitude and

- extent; and the evidence
established that

repairs

normally permitted by
the Concrete Manual
were not allowed, but

*

evidence of the extent
of defects on rejected
pipes was lacking, the

Board holds that

*

the

contractor has failed to
carry its burden of proof
that pipes were improperly rejected.
As to
identified. pipes which
appellant's expert wit-.
ness testified were repairable in accordance with
the Concrete Manual,
the Board holds that
appellant has established
prima facie that the pipes
were improperly rejeuUeu

30
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CONTRACTS-Con.
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CONSTSRUCTIONt
lION-Con.

-

*

Page

4. Where the Government refused to allow repairs to
*
certain defects permitted
by the Concrete Manual

contract-

quired hydrostatic tests
of pipes in excess of those
specified by the contracts,

the Board rules that the
contractor's entitlement
to compensation for such
tests could properly turn
on the results of the tests
inasmuch as the InspecAcceptance
and
tion
Clause of the General

Provisions (Standard

Form 23-A, April 1961
Edition) allows the Gov-

ernment at any time
: before final acceptance of
the entire work to request
-the removal of completed
work at. the contractor's
* expense if the work does

*0;

not conform to contract
- If

;

requirements and for an

equitable adjustment to
+the
- contractor if
- the
- work
-___

30

testing required by the

it appeared

Government and the

* that at least some of the

pipes would have passed
'the test and been accept1able if repairs in accordance with the Concrete
Manual had been allow*: ed, the Government by
its actions has made the
evidence unavailable and
the Board utilizes a "jury
verdict" approach to determine the number of
*
* 0 .pipes which could have
been repaired under the
Manual and
.Concrete
*:made acceptable ---5. Where the Government re-

Page

6. Where the evidence failed to
support the contractor's
claim as to the amount of
extra repair work and

prior to conducting hydrostatic tests on the
pipes. and

Changes and Extras-Con.
:does conform to the

quantity of pipe which
.was improperly rejected

and there was substantial
evidence that the contrac-

tor had underbid the

i

30

work and that a signiftcant portion of the contractor's costs in addition
to its estimates was due to
factors such as unproven
:-or unsuitable machinery
and equipment, improper
maintenance and inexperienced and unskilled
labor, justification for the
total cost method of
computing an equitable
adjustment has not, been
established. The Board
holds that the equitable
adjustment due the contractor may properly be
computed on the basis of
summaries of costs from
-appellant's books and records, overruling a Government objection to such
cost presentation made
for the first time on brief
that the books and records
from which the summaries
were prepared were not
available at the hearing,
since the record revealed
that appellant had repeatedly offered to make
its records available for

audit.by the Government
prior to the hearing
7. The Board denied the Government's motions to dis-

31
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INDE:X -EDIGEST
- CONTRACTS-Von.
CONSTRUCTION AND OPERATION-Con.

Changes and Extras-Con.
miss as beyond the jurisdiction of the Board, the
contractor's claims to be
compensated for inefficiency resulting from the
interim wrongful rejection of substantial quantities of pipes and for
reimbursement of a sum

Page

9. A contractor's claim for interest as part of an equitable
adjustment was denied
where there was no evi
dence of specific loan
transactions or of payments of interest in the
record-

paid to its subcontractor

tributable to the Government's incorrect interpretation of the contract
as to permissible internal
diameters of the pipe. On

the merits the latter
claim was denied, since
Government responsibility for this payment had
not been established __
8. A Government motion to
dismiss as beyond the
jurisdiction of the Board
-a claim arising out of
severe and arbitrary inspection was denied, the
Board holding that such
a claim was not readily

stalled had not
31

'distinguishable from
*

-

-

been

completed, the Board dismissed as beyond its
jurisdiction the contractor's claim for costs incurred in maintaining a
crew in readiness to perform the installation inasmuch as the postponement of the delivery date

was not a change within

- the meaning of the

claims based upon the
imposition of excessive
standards of workmanship' Which claims are
clearly cognizable by the
Board as constructive
changes. A contractor's
claim for, lost profits in
such circumstances was
dismissed as beyond: the
jurisdiction of the Board
since the concept of an
equitable adjustment excludes anticipated or unearned profits on work

not accomplished -

31

10. Where a supply contract
which provided for the
delivery and installation
of a television antenna
system did not contain a
"Suspension of the Work"
or other "pay for delay"
clause and the Government issued a iodification postponing the dlivery date because the
building in which the'
system. was to be in-

because of the unavaila: bility of pipe for laying
which was allegedly at-

*

CONTRACTS-Con.
CONSTRUCTION AND OPERATION-Con.
Changes and Extras-Con.
Page

"Changes" clause _
11. Where the contract obligated

the Government to pro. vide borrow sources where
sufficient quantities of
suitable material were not
available from roadway
excavation as planned
and where the Government did not comply
with this obligation when
the condition was called
to its attention, the Board

holds that directives

31

which required the con-

245
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Changes and Extras-Con.
Pag

tractor to "scrounge
around" for borrow and to
rearrange the available
material constituted a
constructive change __
12. A contractor's claim for
the cost of repairing a
lagoon which was allegedly damaged because
*0
a dike not required by
the contract channeled
floodwaters from a rainstorm into the lagoon
was denied where the
evidence did not establist Government responsibility for the existence
of the dike, a portion of
the damage was attributable to an open sewer
trench which was the
contractor's responsibility and the evidence did

not establish that

:

667

reason to suspect that

esti-

road

stantially
but the

was

sub-

understated,
Government

withheld the specific list.
of access roads which
prior to the issuance of

. the invitation it had de-termined were necessary
for its needs and for which.
payment would be made,.

the Board holds that the
. Government's failure to
disclose material information in its possession,
prior to bid overcame
the consequences nor-

mally attributable to a
bidder who fails to make
inquiry concerning an apparent conflict between

the estimated. quantity
and the results of the site

investigation
_
2. Quantities

age to the lagoon. Under

*-tion, the contractor had

Page-

Government's

access

753:

of rock encoun-

tered by a road construc-

:

of access road improvement for which payment
would be made under a
contract for the construction of a power line
was determined to be
reasonable and, based
upon a site investiga-

Drafter-Con.
mate of the amount of

dike was a principal'causative factor in flood dam-

pretation of the amount

Construction Against
the

the

the Permits and Responsibilities clause (Article 12
of Standard Form 23-A,
June 1964 Edition), the
contractor is responsible
for the work until completion and final acceptance
Construction Against Drafter
1. Where a contractor's inter-

CONTRACTS-Con.
CONSTRUCTION-AND OPERATION-Con.

280

tion contractor materially
in excess of what should
have been anticipated
from the contract plans
together with the absence
of suitable material in
situ or from borrow for
finishing the road to satisfy Government
requirements is found to
constitute a Category 1
Changed Condition where

the contract documents
taken as a whole and
construed in the light of
the evidence of record
indicated that conditions
would be more favorable
than: those actually experienced in construction

66T
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~TION-Con.
t09;
Differing

Site

TION-on. .

ass

Dnao

Dr a w i n g s and Specifica-

Conditions

of rook

,tions-Con.;
tributable to the contrac-

encoun-

tered by a road construction contractor materially
in excess of what should
have been anticipated
from the contract- plans
together with the absence
of suitable material in
situ or from borrow for
finishing the road to satisfy
Government
requirements is found to
constitute a Category1
Changed Condition where

*

toils continued or prolonged failure to imple-

-.

, ,ment measureswhich the

,.

defect and that the defect
occurred in significant
numbers of pipes over a
substantial
period of
time, the refusal to permit such defects to be

as a whole and

construed in the light of
' the evidence of record
indicated that conditions
would be more favorable
' than those actually experienced in construe* tion
_--- _
_--

'

'
-

*

, repaired did not constitute a change-to the contract. The Government's
refusal to permit certain
other repairs which the
evidence established was
based on concern for the
integrity of any repair

'
667

Drawings and, Specifications
.
Where the Board found that
the contracts
contemplated that repair of listed
defects in accordance

generally rather than the
contractor's
continuing
failure to take known
corrective action did con-

,. .

stitite a change to the

contract
__
2. The Board denies a construc-

. with the Concrete Manual was permissible and
the Concrete Manual contained a provision providing
that
"repairs
should not be permitted
, when the imperfections
or damage are. the result
of a continuing failure to
take known corrective action," the Board rules
-that a reasonable inter-pretation of the quoted
provision would: permit
-the denial of otherwise al- lowable repairs if the defects or damage Were at-

Page

contractor either knows
or as a reasonably skilled
contractor should know
would eliminate or alleviate the defects. The evi, dence having established
the cause 'of a particular

- the contract documents
taken

-

CONSTRUCTION. AND OPERA-

(Changed Conditions)
1. Quantities

-

CONTRACTS-Con.

'CONSTRUCTION AND OPERA-

829

'

tion contractor's claim
for the cost of constructing a dike which was not
a contract requirement
where it finds: (i) that
the dike was constructed
iof excess material from a
sewage lagoon, excavation of which was a con-

tract requirement; '(ii) a
reasonable construction of

. the contract wouldpermit
the contracting officerto
direct the placement of
excess material from the
lagoon at any place wutn-

29

-
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-Drawings

:

tions-Con.

Drawings

and SpecificaPage

the Government; and (iv)

the contractor failed to
protest to the contracting officer when the alleged extra work was
performed
_
- 280
3. While Federal custom ordinarily prevails over local
usage when in conflict,
'a 0
in resolving' a dispute
concerning the reasonableness of tolerances per;fitted under a contract
for the construction of a

road, state and not Federal custom is held to
govern, since the evidence
showed state usage to be

the

flished

_-

-

4. Where a contract for the
construction of a road

:: ':'provided
.
*-:

for the place-

ment of underdrain, estimated at 3000 linear feet,
a claim by a contractor
under the Changed Conditions clause upon encountering water seepage,
which necessitated less
than 3000 linear feet of
underdrain to be placed,
was denied, since the
presence of a wet condition should have been
reasonably
anticipated
from a study of the con-

tractual documents and

might have expected 5. Quantities' of rock encountered by a road construction contractor materially
in excess of what should
have been anticipated
from the contract plans
together with the absence
of suitable material in
situ or from borrow for

345

345

finishing the road to
satisfy Government requireinents is found to
constitute a Category 1
Changed Condition where
the contract documents
taken as a whole and
construed in the light of
the evidence of record
indicated that conditions
would be more favorable
than those actually experienced in, construetion

Federal trade practice
was not clearly estab*: :

IPage

less than the contractor

ing authority to commit

and

and Specifica-

the amount of wetness
encountered was actually

in one-half mile of the
site and no. part of the
dike was in excessiof onehalf mile from the site;
(iii) construction of the
dike was not ordered or'
approved by anyone hav-

standardized

tions-Con.

_

_

667

6. Where the contract obligated
the Government to provide
borrow
sources
where sufficient quantities of suitable materials
were not available from
roadway excavation as
'
planned and where the
Government did not cornply with this obligation
when the condition was

calledto its attention, the
Board holds that directives which required the
contractor to "scrounge
around" for borrow and
to rearrange the available
material constituted a
constructive change
7. Where a contractor's inter-

F-u-- V,prtnn UfIfv

th

annt
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Page
of access road improvenent for which payment
would be:made under a
contract for the construc' tion of a power line was
determined to be reasonable and, based 'upon

COITRACTS-Con.
CONSTRUCTION AND' OPERATION-Con.
Estimated Qnantities-Con.
Page

quirements is found to
constitute a Category 1
Changed Condition where
the contract documents
taken as. a whole and

construed in the light of
the evidence of record
indicated, that conditions
would be more favorable
than those actually experienced in construe-

a site investigation, the
contractor had reason to

* suspect that the Government's estimate of the

tion

amount of access road
was substantially under-

2. Where a contractor's

pretation of the amount

stated, but the Govern-

of access road improvement for which payment
would be made under a
contract for the'construction of a power line was
determined to be reasonable and, based upon
a site investigation, the
contractor had reason to
suspect that the Government?s estimate of the
amount of access -road

ment
m
withheld the sppcific list of access roads

which prior to the issu-

ance of the invitation it
had determined were necessary for its needs and
for which payment would
be made, the Board holds

that the Governient's
failure to disclose material information in its
possession prior to bid
overcame
the
consequences normally attributable to a bidder who
fails to make inquiry con* cerning an apparent conflict between the esti-

'was substantially understated, but the Government withheld the specific
list of access roads which
prior to the issuance of

'

results of the site investi-

gation

_-- - -

- -

the invitation it

had

determined were necessary for its needs and for
which payment would be
made, the Board holds

mated quantity and the
Estimated Quantities
1. Quantities of rock encountered by a road construc;
tion contractor materially
in excess of what should
have been anticipated
from the contract plans
together with the absence
of suitable material in
situ or from borrow for
finishing the road to
ssatisfy Government re-

667a
inter-

753

that the Government's
.

failure to disclose material information in its
possession prior to bid'
overcame
the
conse-'
quences normally attributable to abidderwhofails
to make inquiry concerning an apparent conflict
between the estimated

- quantity and the results,
* of the site investigation

753
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1. Where the contractor's in-

terpretation

of

'

CONSTRUCTION AND OPERATION-Con.
General Rules of ConstruePage

Page

;

an

the Concrete Manuali; in
addition to prescribing
methods of repair, listed
nine defects which were
normally. repairable and
where the.vidence .estab_
lished that;: during con-

-

arguably ambiguous construction contract provision governing variations
in iliternal.pipe. diameters
would largely nullify a

tract

limitation on the length
of the pipe over which

the maximum internal

-

variation of the pipe
could extend and where

repair but also the types
of repairable defects repair of the listed defects

the contractor did. not
protest the Government's
interpretation, but took

.

actions which were only
consistent with agreement to or acquiescence
in the Government's interpretation, the Board
holds that a disagree-

.

was permissiblenotwithstanding that the contract reference was to
"proceduresr" of the Concrete. Manual and . the
GovernmentVs contention

that under the dictionary
"procedures" and "methods" have the same

ment with the Government's interpretation first
expressed
over
three
months after a problem
with internal pipe diameters was brought to the

meaning

contractor's attention by
the rejection of a substantial quantity of pipes
was untimely and the
contractor's claim for a
constructive change based
on
isinterpretation of
the contract was denied2. Where a. contract provision
prescribed a method for
the repair of airholes in
,gasket. bearing areas of
concrete pipe and provided that "All other
repairs shall be made in
accordance with the procedures of Chapter VII of
the Sixth Edition of the
Bureau of Reclamation
Concrete Manual," and

performance the

parties considered the
Concrete Manual to control not only methods of

29 :

_

__

29

38. While . Federal custom ordinarily prevails over
local usage when in conflict, in resolving a dispute
concerning: the
reasonableness of tolerances permitted under a
cortf act for the; construction of a road, state
and not Federal custom
is held to govern, since
the evidence showed state
usage to be standardized

and the Federal trade
practice was not clearly.

.
.

established

345

4. Where the Government is
obligated to "compensafe" the contractor for
restoring damaged work
under a contract provision
entitled
"Con-

tractor's
for

Responsibility

Work,"

the

word

833
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tion-Con.
"compensate" is considered to have a different
and more limited mean-

CONTRACTS-Coin.
CONSTRUCTION AND OPERATION-Con.
Page

used in other provisions
of the contract
_
Intent of Parties
1. Where the Board found that
the contracts contemplated that- repair of
listed defects in accordance with the Concrete
Manual was permissible
and the Concrete Manual
contained a provision
providing that "repairs
should not be permitted
when the imperfections
or damage are the result
of a continuing failure to
take known corrective
action," the Board rules
that a reasonable inter-

pretation of the quoted
provision would permit
the denial of otherwise
allowable repairs if the
defects or damage were

. attributable to the contractor's
continued or
prolonged failure to implement measures which
the contractor
either
knows or as a reasonably
skilled contractor should
know would eliminate or
alleviate the defects. The
evidence having .established the cause of a

particular defect and that

*;

L

the defect occurred in
significant numbers of
pipes over a substantial
period of time, the refusal
to permit such defects to
be repaired did not constitute a change to the

Page

ment's refusal to permit
certain
other
which
the
established was
concern for the
of any repair

ing than the words
"equitable
"
adjustment"
*

Intent of Parties-Con.
contract. The Govern-

559

repairs
evidence
based on
integrity
generally

rather than the contractor's continuingfailure to
take known corrective
action did constitute a

change to the contract-_

29

Modification of Contracts

1. A construction contractor's
claim for an equitable
adjustment
is denied
where the evidence shows

that

payment for the

overlay work involved in
repairing eroded pavement was provided for in
an accepted change order

and the appellant failed
to sustain its burden of

showing

that

the

straitened financial circumstances in which the
contractor was in at the
time of the change oder
was the result of wrongful
action by the contracting
officer or other Government personnel administering the contract under which the claim of
duress was asserted
_
Warranties

1. Under the Standard Form
Supply Contract Default
clause, a termination for
default, following acceptance, of a contract for
' the purchase of a scanning electron microscope
on the grounds it was

defective, latently, and
by

virtue

of various

189-
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Page
Burden of Proof-Cbn.

CONTRACTS-Con.
CONSTRUCTION AND OPERATION-Con.

Warranties-Con.
breaches of warranty, was
improper in the -absence
of a notice preceding the

*

:

7

Page

termination affording the
: contractor at least ten

tract requirements, the
subsequent rejection of
the pipes was improper

days within which. to
cure the defects, and was,
accordingly, treated as a
termination for the con-'
venience of the Govern-

ment

--------

even though the initial
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den is on the seller to
prove that goods rejected prior to acceptance conform to contract
requirements. The Board
holds that the initial
acceptance, in the absence of evidence to the
contrary, established that
the pipes conformed to

Burden of Proof
1. Where the Concrete Manual
placed limitations on the
repairable area of certain

defects and did not limit
the repairable area of
certain other defects but
the evidence established
that all such defects were

not repairable without

contract

the Concrete * Manual
were not allowed, but
evidence of the extent bf
defects, on rejected pipes
was lacking, the Board

and it appearedthat at

'has failed to carry its
burden of proof that pipes
were improperly rejected.
As to identified pipes
which appellant's expert,
witness testified were repairable in accordance

Concrete

Manual, the Board holds
that appellant has established prima facie that
the pipes were improperly
rejected.

_---

_- __

2. Where substantial quantities
of pipes which had been
accepted were rejected on

30

static tests oh the pipes

holds that the contractor

the

…

3. Where the Government refused to allow repairs to
certain defects permitted
by the Concrete Manual
* prior to conducting hydro-

normally- permitted by

*

-

the requirements of the

regard, to magnitude 'and
extent, and the evidence
established that repairs

: with

acceptance was not the
final acceptance contem-.
plated by the contract
and even though it is a

general-rulethat the bur-

DISPUTES AND REMEDIES

:

a subsequent inspection,
and the evidence did not
establish that the pipes
did not conform to con-

30

least some of the pipes
would have passed the
test and been acceptable
if repairs in accordance
with the Concrete Manual had been allowed, the
Government by its actions has made the evidence unavailable and the
Board utilizes a "jury
verdict" approach to determine the number of
pipes which could have
been repaired under the
Concrete Manual and
made acceptable __-___

30

INDEX-DIGEST
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0
DISPUTES AND REMEDIES-Con.

CONTRACTS-Con.DISPUTES AND REMEDIES-Con.

- Burden of Proof-Con.
Page
4. A construction contractor's
claim for an equitable ad-,
justment is denied where
the evidence shows that
payment for the overlay
work involved in repairing eroded pavement was
provided for in an accepted change, order and
the appellant failed to
sustain its burden of

showing that'the straitened financial circumstances in which the contractor was in at the time
of the change order was
the result of wrongful
action by the contracting
officer or other Government personnel administering the contract under
which the claim of duress
was asserted
_
5. A contractor's claim for'the
cost of repairing a lagoon which was allegedly
damaged because a dike

not required by the contract channeled floodwaters from a rainstorm
into the lagoon was
denied where the evidence did not establish
Government responsibility for the existence of
the dike, a portion of
the damage was attributable to an open sewer
trench which was the
contractor's responsibility and the evidence did

not establish that the
dike was a principal
causative factor in flood
damage to the lagoon.
Under the Permits and
Responsibilities
clause
(Article

12 of Standard

Form 23-A, June

964

835;

Burden of Proof-Con. ' ' 'Page
Edition), the contractor
is responsible for the
work' until completion
and final acceptance_ 280
6. Expert testimony giving estimates of what would be
the cost for a reasonable
contractor
to restore
damage to a road project
and to finish the roadway
is not accepted where the
testimony is unclear and
ambiguous
respecting
the
applicable
time
period, whether all elements of costs and profit
are included, and whether

the task being estimated

189

was comprehended by
the expert
7. Where a contractor under a
cost-plus-fixed-fee ' contract gave notice of an
impending overrun but
proceeded with performance without being advised that
additional
funds had been provided
as specified in the Limitation of Cost Clause in
circumstances where the
evidence did not estab-

lish that the contractor
was directed or induced
to continue performance,
that there was any under- ,
standing that additional
funds would be provided,
or that a change to the
contract had occurred,
the contractor's claim for
overrun is denied on the
grounds that the con-

tractorhadpi'oceededwith
performance at hisown risk
and that whether additional funds would be
provided was within the

558
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discretion
tracting

of the

officer

Damages-Con.

con-

Page

_
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Damages

*

Generally

sate" the contractor for

-

road construction job and

that

--: restoring damaged work
under a contract provision entitled "Contractor's Responsibility for
Work," the word "compensate" is considered
to have a different and
more limited meaning

The Board
appellant.
therefore reaffirmed its.

prior holdings that n;

able adjustment" used
in other provisions of

_-__-_

*

559

LiquidatedDamages

1. The Board denies a Government motion for reconsideration where it finds
that a diary entry contained in an exhibit
offered in evidence by
toGovernment,
the
gether with the testimony
of a witness for the

*0

appellant created an inference that the Government was responsible for
an indeterminate portion
of a protracted delay in
removing- utility poles
from the work area on a

attempt should be made
to apportion the delay
between the parties and¶

. that the contract timeshould be extended. to'

Actual Damages

1. Where the Government is
obligated to compensate
the contractor for resto'ration of damaged work
under a contract for road
construction and actual
costs are in evidence, the
contractor's entitlement.
to compensation is based
on recorded actual costs

Government

it than it was to the

than the words "equitthe contract

the

Page

failed to rebut such inference even though in. formation having a direct
bearing on the propriety
of liquidated damages
assessed for delayed performance was apparently
within its possession or-.
was more accessible to-

1. Where the Government is
obligated to "compen-

Liquidated Damages-Con.

the date the contract.
was determined to be,
substantially complete

235

Measurement

558

1. Expert testimony giving estimates of what would be
the cost for a reasonable
contractor to restore damage to a road project and
to finish the roadway is
not accepted where the
testimony is unclear and
ambiguous respecting the
applicable time period,
whether all elements of
costs and profit are in-'
eluded, and whether the
task being estimated was
comprehended by the
expert
Equitable Adjustments
1. Where the Government required hydrostatic tests
of pipes in excess of those
specified by the contracts,
the Board rules that thecontractor's entitlemeht.
to compensation for such.

558,
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Equitable Adjustments-Con.
tests could properly turn Page
*:
on the results of the tests
inasmuch as the Inspection
and* Acceptance
Clause of the- General

Provisions (Standard
Torm 23-A,

April

1961

Edition) allows the Government at any time before final acceptance of
:the entire work to request
the removal of completed
work at the contractor's
expense if the work does

not available at the hear-

not conform to contract
requirements and for an

equitable adjustment to
the contractor if the work
does conform to the con-

tract :2. Where the evidence failed to
support the contractor's
claim as to the amount of
extra repair work and
testing required by the
Government
and the
quantity of pipe which
was improperly rejected
and there was substantial

evidence that the cntractor had underbid the
.work and that a signifi.cant portion of the contractor's costs in addition
to its estimates was due
to factors such as unproven or unsuitable machinery and equipment,

improper maintenance
and inexperienced and
unskilled labor, justification for the total cost
method of computing an
LEquitable adjustment has
not been established. The

Board holds that the
'equitable adjustment due
-.the contractor may prop-

Equitable Adjustments-Con.
erly be computed on the .Pagebasis of summaries of
costs from appellant's
books and records, overrIuling a Government objection to such cost presentation made for the
first time on brief that
the books and records
from which the summaries were prepared were

30

ing, since the record revealed that appellant had
repeatedly
offered to
make its records available
for audit by the Government prior to the hearing.
3. A contractor's claim for interest as part of an equitable adjustment was denied where there was no
evidence of specific loan
,transactions or of payments of interest in: the
record 4. Where the Government is
obligated to "compensate" the contractor for
:
restoring damaged work
: under a contract, provision entitled "Contractor's Responsibility for
Work," the word "compensate" is considered to
have a different and more
limited meaning than the
words "equitable adjustment" used in other provisions of the contract-- -Jurisdiction
1. The Board denied the Government's motions to dismiss as beyond the juris-.
diction of the Board, the
contractor's claims to be
compensated for inefficiency resulting from the

31

31
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Jurisdiction-Con.
:

:

interim wrongful

CONTRACTS-Con.
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Page

rejec-

tion of substantial quanti-

allegedly attributable to
the , Government's i-

to be installed had not

correct interpretation of
the contract as to permissible internal diameters of
the pipe.. On the merits
the latter claim was
denied, since Government
responsibility
for this

payment had not been
established
2. A Government motion to
dismiss as beyond the
jurisdiction of the. Board
a claim arising out of
V

A.

31

delivery and installation
of a television antenna
system did not contain a

been
completed,
the
Board dismissed as beyond its jurisdiction the
contractor's
claim for
costs incurred in maintaining a crew in readiness to perform the installation.inasmuch as the
postponement of the de-

livery date was not a
change within the meaning of the "Changes"
clause

severe and arbitrary in-

spection was denied, the
Board holding that such
a claim was not readily
distinguishable
from:
claims based upon the
imposition of excessive
standards of workmanship which claims are
clearly cognizable by the
Board as constructive
changes. A contractor's
claim for lost profits in
.sue, circumstances was
dismissed as beyond the
jurisdiction of the Board
since the concept of an
equitable adjustment excludes anticipated or unearned. profits on work
not accomplished._
_
3. Where a supply contract
which provided for the

Page

"Suspension
of
the
Work" or other "pay for
delay" clause and the
Government
issued a
modification postponing
the delivery date because the building in
which the system was to

ties of pipes and for reimbursement of a sum paid to
its subcontractor because
of the unavailability of
pipe for laying which was

*

iurisdiction-Con.

245

Substantial Evidence
1. Expert testimony giving estimates of what would be
the cost for a reasonable
contractor
to
restore
damage to a road project
and to finish the roadway
is not accepted where the
testimony' is unclear and
apnbiguous respecting the
applicable time period,
whether all elements of
costs and profit are ineluded, and whether the
task being estimated was
comprehended by the ex-

pert
'Termination
ence
31

558
for Conveni-

1. Under the Standard Form
Supply Contract Default'
clause, a termination for
default, followingaccept:ance, 'of a contract for
the purchase of a scan-

INDEX-DIGEST

839
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CONTRACTS-Con.
DISPUTES AND REMEDIES-Con.

Termination for Convenience-Con.
Page
ning electron microscope
on the grounds it was defective, latently, and by
virtue of various breaches
of warranty, was improper in the absence of a
notice preceding the ter-

mination affording the
contractor at ast. ten

:

769

Termination for Default

1. Under the Standard Form
Supply Contract Default
clause, a termination for
default, following acceptance, of a contract for the
purchase of a scanning
electron microscope on
the grounds it was defective, latently, and by virtue of various breaches of
warranty, was improper
in the absence of a notice
preceding the termination affording the con-

alleged extra work was
performed
:

- Cost-Type Contracts
1. Where a contractor under
a cost-plus-fixed-fee contract gave notice of an
impending overrun but
.:
proceeded with performance without being advised ,that
additional
funds had been provided
as specified in the Limitation of Cost Clause in
circumstances where the
evidence did not establish

within -which to cure the
defects, and was, accordingly, treated as a termination for the convenience of the Govern-

ment - ----------

Authority to Make
1. The Board denies a construction contractor's claim
for the cost of constructing a dike which was not
a contract requirement
where it finds: (i)'. that
the dike was constructed
of excess

nmaterial from a

7

. tracting officer when the

tractor at least ten days

FORMATIONAND VALIDITY

I

sewage lagoon, excavation of which was a contract requirement; (ii) a
reasonable construction.
of the contract would'
permit the contracting
officer to direct the placement of excess material
from the lagoon at any
place within one-half mile
of the site and no part of:
the dike was in excess of
one-half mile from' the
site; (iii) construction of
the dike was not ordered
or approved by anyone
having authority to commit the Government; and
(iv) the contractor failed
to pirotest to the con-

as a-termination for the
convenience of the Government

- . I

CONTRACTS-Con.,
FORMATION AND VALIDITY-Con.
; r Authority to Make-Con.
page

*

days within which to
cure the defects, and'
was, accordingly, treated

.

769

that the contractor was
.

directed or induced to
continued performance,
that there was any understanding that additional
funds would be provided,
or that a change to tne
contract had occurred,
the contractor's claim for
overrun is denied on the
grounds that the_ con-

280
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tractor had proceededi'
with performance at his
own risk and that whether
additional funds would be
provided was within the
discretion of the contracting officer
PERFORMANCE
OR DEFAULT
Acceptance

__

CONTRACTS-Con.
PERFORMANCE:OR DEFAULT-Con.
Acceptancee of Performance-Con.
notice preceding the ter- Page

,age

mination

134

of Performance

of pipes which had been
accepted were rejected on
a subsequent inspection,
and the evidence did not
establish that the pipes
did not conform to con-

requirements, the

subsequent rejection of
the pipesi was improper

even though the 'initial
acceptance was not the
final acceptance contem-

plated by the contract
and even though it is a
general rule that the burden is on the seller to
prove that goods rejected
prior to acceptance conform to contract requirements. The Board holds

-

that the initial acceptance, in the absence of
evidence to the contrary,
established that the pipes
conformed to the requirements of the contract--2. Under the Standard' Form
Supply Contract Default
clause, a termination for
default, following acceptance, of a contract for the
purchase of a scanning
electron microscope on
the grounds it was defec-

*tive, latently, and by
virtue of various breaches
of warranty, was im- proper in the absence of a

the

days within which to cure
the defects, and was,
accordingly, treated as a
termination for the convenience of the Govern-'
ment_
Excusable Delays
1. The Board denies a Government motion for reconsideration where it finds
that a diary entry contained in an exhibit offered in evidence'by the
Government,
together
with the testimony, of a
witness for the appellant
created an inference that
the Government was responsible for an indeterminate ' portion -of a pro-.
tracted delay in removing
utility poles from the
work area on a road con-

1 Where substantial quantities

: tract

affording

contractor at least ten

30
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- struction job and that
the Government failed
to rebut such inference
even though information
having a direct bearing
on the propriety of liquidated damages assessed
for delayed performance
was apparently within
its possession or was more

accessible to it than it
was to the appellant.'
The Board therefore reaffirmed its prior holdings that no attempt
should be made to apportion the delay between

the parties and that' the
contract time' should be

extended to the date the
contract was determined
to be substantially com-

plete-------------------

235
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INDEX-DIGEST
CONTRACTS-Con.

DELEGATION OF AUTHORITY-Cn.
GENERALLY-Con.-
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Inspection
1. Where substantial quantities
of pipes which had been
accepted were: rejected
on a subsequent inspection, and the evidence did

Page

Government
-__-_-

requirements,

the subsequent rejection
of the pipes was improper; even though the
initial acceptance was not
the final acceptance contemplated by the contract, and even though it
is a general rule that the
burden is on the seller
to prove that goods rejected prior to acceptance conform to contract
requirements The Board

GENERALLY

1. It is error for an Administra-

tive Law Judge to fail to
to make appropriate findings of fact and conclusions of law and to show
the reasons therefor in
his decision in any proceeding brought pursuant
to section 109 of the Act
(30

holds that the initial acceptance, in the absence
of evidence to the con-

trary, established that
the pipes conformed to
*the requirements of the,
*contract _

3w

COURTS

1. Remedies for alleged breach
of. a private agreement
between parties who have
conflicting grazing lease
applications
must
be
sought in the courts, not
in the Department of the
. Interior, which has no
jurisdiction
over such

matters -------

_

DELEGATION OF AUTHORITY

.S.C.

§ 819)

with -

respect to the occurrence
of each violation alleged
and as to each of the
statutory
criteria. required by such section to'
to be considered. Where
such findings and: conclusions are merely not
labeled or mislabeled the
Board will not normally
remand; however, where
these requisites are obfuscated or absent, aremand may be necessary
to permit proper adminis-

trative
review--

and

judicial
_----

__

317

ADMINISTRATIVEPROCEDURE

Generally
698

1. The Board may be persuaded
* by the findings of fact in

an arbitration proceeding

GENERALLY

1. Upon request of the State
Director., a District Manager,; Bureau
f Land
Management, who has

532-404-74

_:202

FEDERAL COAL MINE HEALTH
AND SAFETY ACT OF 1969

pipes did not conform to

contract

Pago

timber sale contracts also
has authority *t.o terminate such contracts
when to do so would be
in the best interest of the

* not establish. that. the
-

authority to enter into

5

where they are made a

part of the record, but
the Board is not bound or
controlled thereby
_

22
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Page
;
Generally-Con.
Hearings
circumstances advanced
Pag~e
.OrderofProof.;i

by the operator in determining the assessment
of penalties, and where
arguments
appellant's
have been fully and fairly
considered by the Judge,
the Board will hot dis-

1. Se6tion 556(c)(5) of the AdProcedure
ministrative
.Act grants wide latitude
to: Administrative Law
Judges to regulate the
- course of the hearing
including the order of
proof. In the absence pf
clear abuse, the ruling of.
an - Administrative Law
Judge assigning the im. tial burden of going for-

ward - will

not

turb the Admifistrative
Law Judge's decision -3. The Board will not disturb
the findings and con- clusions of -an Administrative Law Judge in the
absence of a showing that
the evidence compels adifferent result --

be

overturned -610
Proposed Findings,

Con-

elusions or Exceptions

Imminent Danger
1. Where a Bureau of Mines
inspector observed an
imminently dangerous"
condition,
immediately
issued an order of withdrawal pursuant to section 104(a) of the Act,
remained on the scene
until in his judgment
the danger, was elimi-

provided the total de-

nated, and then lifted
-

631

APPEALS

Generally
1. The Board will not disturb
a finding of an Adminis-

trative Law Judge'in the

*

absence of a showing that
the evidence compels a
different finding2. Where, the Administrative
; Law Judge has taken into
consideration mitigating

781

CLOSUREORDERS

1. The requirement of the Administrative
Procedure
Act, that the record shall
show the ruling on each
finding, conclusion, or exception presented, can
be satisfied without a
specific separate ruling on
each proposed finding,
conclusion or exception;
cision sufficiently informs
a party of the disposition
of all its proposed findings
and conclusions or excep* tions. 5 U.S.d. § 557(c)

578

-

439

the order so that normal
mining operations could
be resumed he acted in
a reasonable, proper and
lawful manner _
2. Regardless of the unavailability
of equipment,
* materials; or' qualified
technicians, an inspector
is obliged to issue an order
of withdrawal under section 104(a) of the Act,
wherej -upon any inspection of a coal mine, he

400

INDEX-DIGEST
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AND SAFETY ACT OF 1969-Con.

FEDERAL COAL MINE HEALTH
AND SAFETY ACT OF.1969-Con..
CLOSUREORDERS-Con.

Imminent Danger-Con.
finds that an imminent
danger exists. 30 U.S.C..
§§814(a), 814(h);
3. Presence of 1.5 volume per
centum or more of methane supports issuance of
section
104(a)
Withdrawal Order

FINDINGS

Page

632

656

ENTITLEMENTOF MINERS

Disoharge
Burden of Proof

1. Proof by a discharged miner
that he has notified only a
member of the mine
safety committee of an
alleged violation or danger without showing a
notice
or
instigation
thereof to the Secretary
or his authorized representative fails to sustain
the burden of proving a
violation of section 110(b)
(1) (A) of the Act--

1. Where an Administrative
Law Judge fails to make
the required express find*ings of fact regarding anyof the six statutory
criteria, required by se=tion 109(a) (1) of the Act,
to be considered in determining the amount of a
penalty warranted, in lieu
of a remand, the Board
may make the appropriate. findings for the
Department in accordance with the evidence of
record. 30 U.S.C. § 819(a)
(1)

_-

will

the

*

-

-

evidence

of record 7

the Board may substitute
its findings, to coincide

748

*:

with the evidence and
-adjust the amount of the
penalty assessed accordingly. 30 U.S.C. §819(a)
(1) _-----------------_

632'

BEARINGS

Generally

1. A penalty proceeding before
An Administrative Law
Judge is a de ovo proceeding in which the
*
amount of a penalty assessed is determined on
the basis of the evidence
presented without regard
to any assessment proposed by the Assessment

a prima facie
-_

632

penalty warranted, but

tion 304(a)-accumula-

case

_

in so doing, ignores or
fails to properly apply

support a violation of see-

stitute

--

criteria required by section 109(a) (1) of the Act
to be considered in deterimining the amount of the

22

tion of coal dust2. Where a notice of violation
of section 304(a) of the
Act shows no indication
of .the depth or extent of
an accumulation of combustible material, and
MESA's sole witness, the
the inspector who issued
the notice, has no present
recollection of the condition, for whih the notice
was issued, the evidence
is insufficient to con-

---…-- ---

any of the six statutory

EVIDENCE

Sufficiency
1. A visual observation

---

2. Where an Administrative
Law Judge makes findings of fact regarding

790

Offinper
- - - - -

-

- -

- -

X
-

-
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Burden of Proof
Page
A. In a proceeding to. review an
imminent danger order of
withdrawal, the operator,
"as the applicant, bears
the burden of proof, under
43 CFR 4.587, with re-

spect to both the threshold issue of no. danger and

the issue of no imminence.
If the operator bears the
burden of proving either
issue by a preponderance
of the evidence, it prevails
_- 2. Whether a condition or practice constitutes a violation of a mandatory
health or safety standard
is not an issue in a proceeding to review an
imminent danger withdrawal order and MESA
has no burden, under
43 CFR 4.587, of proving
whether the danger involved is a violation
__

proceedings __-__
.-610
.

610

uponthe operator,
where the government's
proof establishes such

unavailability, the operator is relieved of the

evidence

government's

.------ _

of Violation

of 30

(CFR 75.400 will be upheld where the unrefuted
testimony of the Bureau
of Mines Inspector shows
an accumulation of float
coal dust in a belt conveyor entry

Powers of Administrative
Law Judges
1. An
Administrative
Law
Judge has no authority to
convert
an imminent
danger order of withdrawal to a notice of
violation _ -- _
Law
2. The Administrative
Judge properly denied
the motion of an operator
to suppress evidence obtained in the course of a
coal-mine
inspection,
where such motion is
*
based on the ground that
the inspector violated

the Fourth Amendment

burden and may rely
632

726

Decisions
1. A Notice

3. While the burden of proving
unavailability of equipment, materials, or qualifled technicians required
to comply with a man'datory health or safety.
standard
is normally

upon the

Consolidation
Page
1. Where, in a hearing on apt;
: plication for review (section 105), both parties
agree that the identical
contentions of facts and
.
law would be offered in
an assessment of civil
penalty proceeding (seetion 109) presently pending, the Administrative
Law Judge has the au|
thority to consolidate the

prohibition against unreasonable searches, since

436

610

-845
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an
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AND SAFETY ACT OF 1969-Con.
HEARINGS-Con.
Procedure-Con.
e
Page

administrative tri-

bunal has no authority
to pass on constitutional

questiQ$s,

-

-

CFR Part 100 and does
not relate to the hearing
631

be withdrawn

__-

_

5. A party's right to withdraw a
pleading is determined
under the rules in effect at
the time such right is exercised …-------'
6. An Administrative Law Judge
may not vacate an order
of withdrawal in a civil
penalty proceeding held:
pursuant to section 109
604

Administrative
Law
Judge does not have the

power or authority to
convert an order of withdrawal to a notice of
violation

3. An

___-

_

626

Administrative
Law
Judge may not vacate an
order of withdrawal in a
civil penalty proceeding
held pursuant to section
109(a) (3)

' based upon National Independent Coal Operators'
Association et al. v. Morton et al., Civil Action No.
397-72 (D.C. Dist. of
Col.

March

9, - 1973),

which relates only to the
- validity of the procedures

(a)(3) _-- - - - - - 7. Where, under 43 CFR 4.512,:
an operator withdraws its
petition for hearing and
formal adjudication after
the close of an evidentiary hearing, but, prior
to issuance of a final decision, it is not entitled to
a dismissal without prej-

udice_
626

4. A hearing instituted by an
operator with respect to
-notices of violation shall
not be dismissed on motion by the operator when

procedure pursuant to 43

CFR Part 4

Procedure
1. Upon service on the operator
of a petition for assessmient of a civil penalty
founded upon a request
for hearing, the jurisdiction of the Office of
Hearings and Appeals
(OHA) vests and the
request for hearing, not
being a pleading, cannot
2. An

Page

followed, by the assessment officer under 30

8. An Administrative Law Judge
may not vacate an order
of withdrawal in a civil
penalty proceeding held
pursuant to section 109 (a)
Summary Decisions

1. An Administrative Law Judge
may not issue a summary
decision upon his own'
motion based upon an
order to show cause, because the governing regulation, 43 CFR 4.590, reqires a moving party--

.745

INDEX-DIGEST
FEDERAL COAL MINE HEALTH
AND SAFETY ACT OF 1969-Con.
IMMINENT DANGER-Con.

INE HEALTH
FEDERAL COAL
AND SAFETY ACT OF 1969-Con.
HEARINGS-Con,

Summary Decisions-Con.
2. In a proceeding to review an
imminent danger withdrawal order, an Administrative Law Judge may

Page

not grant summary decision to the applicant
where the record is devoid
of evidence, there is a
general denial of the allegations contained in the
Application for Review,
and here is a conceivable
set of facts which the evidence may reveal which
would support the position of the opponent of
summary decision
_

thenormal workactivity

400

3. An "imminent danger" exists
where the cited condition
or practice would war-

rant the conclusion by

711

Waiver
1. Where there are disputed issues of material fact,
an Administrative Law

a reasonable man that,
at the time of issuance,
a proximate peril to life
or limtb existed and that,
if normal operations to
extract coal continued,
a serious accident or
disaster would be likely
to occur before abate-

ment ---------------

610

4. Where an inspector observes
accumulations of float

Judge, may not grant
summary decision unless
there is an express waiver
of hearing. 43 CFR 4.588

Page

area of the coal mine
before the dangerous condition is eliminated; thus,
the dangerous condition
cannot be divorced from

coal dust throughout an
653

IMMINENTDANGER

I. The statutory definition of
"imminent danger" (sec-

area approximately 7200
feet in length in a coal
mine With a history of
unpredictable releases of

tion 3(j)of the Act) must

methane and at least

be read in its entirety
without picking out inchvidual words or phrases
and also must be construed in conjunction with
section 104(a). of the Act
providing for the issuance
of imminent
danger
orders
2. An "imminent danger" exists when the condition or
practice observed could
reasonably be expected to
cause death or. serious
physical harm to a miner
if normal mining operations were permitted to
proceed in the affected

one prior dust explosion,
he is warranted in issuing
an imminent danger withdrawal order __-_-_-_
Proximate Peril
1. A proximate peril to life
or limb exists where a
reasonable man would

400

610

conclude that the facts
indicate an impending accident or disaster, threatening to kill or to cause
serious physical harm,
likely to occur at any
moment, but not necessarily immediately

610

847

INDE X-DIGEST
FEDERAL COAL MINE HEALTH
AND SAFETY ACT OF i969-Con.
INSPECTIONSANDINVESTIGATIONS Pago

1. It

was the clear intent
'of -Congreis to require
neither a search warrant
nor the express consent
of an operator, before
an inspection of a coal
mine, under the Federal
Coal Mine Health and
Safety
U.S.C.

Generally-Con.
repair, and had not been
used, and was not to be

Clinchfield Coal Company,
1 IBMA 70a, 79 I.D. 655,

631

Generally
1. The requirement of 30 CFR
*77.215(6) is applicable
to refuse piles constructed
prior to July 1, 1971, as
well as to anyconstructed
after that date -251
2. Where the evidence is sufficient to establish that
the roof - or ribs of a
mine were hot adequately

the Act
1. Use of a clamp to ground an
electric hand drill is a
violation of 30 CFR
75.701-3 unless approved
by an inspector or some
other authorized repre-

sentative of the Scre-

tary --

a violation of the roof

control plan in order to

strated by a preponderance of the evidence that
the equipment was under

802

Trailing Cable Splices

not necessary to prove

tor, and where he demon-

626

Grounding

falls, it is

be rebutted by the opera-

from falls, it is not neces-'
sary to prove a violation
of the roof' control plan
in order to sustain a violation of section 302(a) of

supported to protect per-

sustain a violation of
section 302(a) of the
_
Act 3. The presence' of defective
equipment in a working
area of a mine is prima
facie evidence of the violation of an applicable
* section of the Act; however, such evidence can

716

ported to protect persons:

MANDATORY SAFETY STANDARDS

sons from

Page

operated until it met the
required safety stand' ards, no violation of the
Act has occurred
4. Where the evidence is sufficient to establish that
- the roof or ribs of a mine
were not adequately sup-

Act of 1969, 30
§§ 813(b), 815.

(1972) CCH Employment
Safety and Health Guide
par. 15,370(1971) -

FEDERAL COAL MINE HEALTH
AND SAFETY ACT OF 1969-Con.
MANDATORY SAFETY STANDARDS-Con.

626

1. Where the evidence shows an
operator made a defective
' permanent splice in a
trailing cable in violation
of
30
CFR
75.604,
the Administrative' Law
Judge did not err by
finding that a violation
occurred or by holding
that the defective permanent splice may Dot
be deemed to be a
permissible
temporary

splice _- - - -

- -

2. Under section 306 of the Act,
30 CFR 75.603, only one
temporary splice may be
made in a trailing cable
at one time
__- _

633
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EALTH
AND.SAFETY ACT OF 1969-Con.
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AND SAFETY ACT OF 1969-Con,
NOTICESOF VIOLATION-Coi.

MODIFICATIONOF APPLICATIONOF
MANDATORYSAFETY STANDARDS

Publication
1. Where a proposed modification is amended subsequent to publication in

Abatement-Con.
Page

the FederalRegister,strict
compliance with the provisions of section 301(c)
of the Act requires republication of the new pro-

posal _-------------

382

Stipulations
1. A stipulation of facts and

conditionsarrived at after
extensive consultation
and study by technical
:,

experts of the parties, in
the absence of objection,
and with agreement of

the Bureau that the pro-

mandatory standards,

382

1. Where
Law
with
tion

an Adiinistrative.
Judge is confronted
a factual determinaof the effect of the

amount of the penalty

1. Where a party has had actuaIl
notice of all proceedings'
relating to a petition for
modification of a manda-

.on the ability of an operator to continue in
business under section
109(a)(1) of the Act,

tory safety standard and
elects not to participate,
he shall be deemed to
have waived any-objec-

Abatement
1'. A change in the ventilation
system to eliminate accumulations of methane
in a mine will not constitute a violation of
section 303(k) of the Act
where it is established

251

PENALTIES

Waiver of Participation

tion to the petition_

748

Elements of Proof
1. To sustain its burden of
proving that spontaneous
ignition (or combustion)
occurred in refuse piles,
the Bureau of Mines
must show (1) that certain combustible material
was present in each pile;
(2) that the piles were
compacted in such a way
as to permit air to flow
through the piles, allow* ing oxidation to occur and
(3) that the inference of
spontaneous ignition was
other inference. which
could be drawn from the
facts proved-

shall be sufficient to support a grant of a modification of the application

NOTICES OF VIOLATION

Page

more probably than any

posal will guarantee no
less than the same measure of protection as the

. of mandatory standards-

that such remedial procedure was the proper
corrective action
._

and
382

the record con-

tains no evidence on
that criterion, the Judge
should apply, the presumption of no adverse
effect in making the necessary findings
Amounts

1. It is not merely the fact that
an alleged violation is
cited as a part of an
imminent danger order

317

849

I:NDEX-DIGEiST:
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AND SAFETY ACT OF 1969-Con.
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Amounts-Continued

.

Page

of withdrawal, but the
degree of daniger created'

of inspection -_-_-_
1. A fact may be inferred from
circumstantial evidence,

and such fact may be

minative of the statutory
438

Criteria
1. It is error not to considet, as
part of the history of
previous violations in fixing the amount of a civil
penalty under section 109
of the Act, violations for
which the operator has
Agreed to pay, under
protest 1 the -amounts
assessed by the Assessment

Officer

___

of section

Existence of Violation
1. Since section' 303(g) of the
Act requires weekly ven-

tilation examinations to
be made in all underground coal mines and
the air volume measurement to be recorded in a
book approved by the Secretary, an operator cannot
properly be charged for a
violation of that section
''for merely failing to record such measurements'
when the Secretary had

252:

Penalty Against Operator

but the proper party to
be held liable for penalties
is the operator responsible
for the violations and

liable for the health and
663

304(d)

will be upheld where an
acceptable sampling of a
floor area required to be
rock dusted reveals the
presence of less than 65
per centum of incombus-_ -__
tibles-

the basis of further inference leading to the
ultimate or sought for
_
fact
1. More than one person may
fall within the Act's definition of "operator,"

Evidence
1. A violation

317

Evidence

standing alone or in combination with other cited
violations which is deter-

page

measurementsat the time

by the violation either.

criterion of gravity

Existence of Violation-Con.

safety of its employees
even
though
such
operator is'an independ-

ent contractor
2. The Bureau

225

of Mines has

' the initial discretion in

744

serving
orders
and
notices; however, since
the question of the responsible operator is a
factual
determination,
the Bureau's discretion

must be subject to and
withstand the scrutiny
of administrative review3. Since the hearing conducted
by an Administrative
- Law
Judge in a penalty

229'

proceedingbrought under
section 109 of the Act is
de

novo,

penalties

as-

sessed by the Judge,
otherwise valid, are not
unlawful solely because

they are higher than the

not yet approved the

informally

book for recording such

sessments- -----------

proposed

as6311
l
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Presumptions
Abilityto Continuein Business

Page

1. The application of the legal
presumption that there is
no adverse effect of a
penalty assessment on

X

2. Where the delay of receipt of
a properly addressed application for review beyond the expiration of
the specified filing period
is caused solely by the
Department's own employee, the application
will not be dismissed as
untimely filed---- 3. Unauthorized actions of its
own employees cannot

be used by the Depart631

Size of Business

-1. The criterion of the appropriateness of a penalty to
the size of an operator's
business under section
109(a) (1) of the Act does
not require the creation
of a legal presumption
because the factual information needed to apply
such criterion in determining the amount of
the penalty should be
readily ascertainable by
MESA. 30 U.S.C. .§819
(a) (1)

ment as the basis for
defeating a substantive

right of a party afforded
by the Act -

2244

UNAVAILABILITY OF EQUIP'MENT,~ MATERIALS,
OR
QUALIFIED TECHNICIANS
Generally

1. Where an inspector observes
a condition in a coal
mine constituting a health
or safety hazard, and is

aware that the operator
cannot abate such condi-

tion because of the un-

631

RECONSIDERATIoN

:1. After remanding a case because there was no waiver
of hearing, the Board
will not grant reconsideration to decide if the
Administrative Law Judge
should be disqualified- --

p

governingfactor -

the operator's ability to
continue in business in
the absence of contrary evidence produced
by the operator, places
no unlawful or unjust
burden upon the operator
since such evidence is
under the exclusive control of the operator and is
probative
only of a
mitigating consideration
for the operator's own
benefit.
.30
U.S.C.
§ 819(a)(1) __-_

Timeliness of Filing
1. The mailing of an application
for review is not. determinative
of timely
filing since receipt is the

655

availability of equipment,
materials, or qualified
technicians, he should
not issue a notice to
the operator, either under
section 104(b) or section
104(h) of the Act, if he
is reasonably sure that
continued mining operations will not develop
into an imminent danger.
30 U.S.C.
§§ 814(b),
814(h)-

6:32

851
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FEDERAL COAL NINE HEALTH
AND SAFETY ACT OF 1969-Con.
UNAVAILABILITY OF EQUIPMENT, -MATERIALS,
OR
QUALIFIED TECHNICIANSCon.

Notice of Violation
1. -Congress never intended that
a notice of violation

Page

104-(b) of

the scope of the Board's

the Act be issued, or that
a civil penalty be assessed, where compliance
with a mandatory health
,or safety standard is
impossible due to the
unavailability of equipment, materials or qualitied
technicians.
30
U.S.C. §§ 814(b), 814(h),
319
_ :
Section 104(h) Notices
:1. Where an inspector observes
a condition in a coal mine
constituting a health or
safety hazard and is

delegated jurisdiction. 43
CFR 4.500

under

section

1. The authority of the Government to proceed with
the determination of the
validity of a mining
632

authority to determine
the impact, if any, the
requirements of the National
Environmental
Policy Act and Executive
Orders issued with respect

thereto may have on the
validity of substantive
regulation
promulgated
by the Secretary under

claim is not barred by
laches, because Govern-

ment property is not to
be disposed of contrary
to law, despite any acquiescence, laches, or failure

to act on the part of its

cannot abate such condition because of the
'unavailability of equipment, materials or qualfied technicans, he should
issue a notice under section 104(h) of the Act;
provided, he is reasonably
sure that continued mining operatiotis will develop into an imminent danger. 30 U.S.C.
1. The Board of Mine Operations Appeals has no

631

FEDERAL
EMPLOYEES
AND
OFFICERS
AUTHORITY
TOBINDGOVERNMENT

aware that the operator

§814(h) _
VALIDITYOF REGULATIONS

Page

the Federal Coal Mine
Health and Safety Act
of 1969, since the power
to declare such regulations invalid lies outside

officers or agents

_

2. Where lands were not withdrawn for Indians, any
express or implied. con-

.sent by Indian Office
officials to Navajos grazing sheep on public lands
outside their reservation
boundaries
where
no

claim to the land was
632

made under section 4 of
the General Allotment
Act and the lands were
irecognized by such officials and other government officials as, public

lands, rather than Indian
lands, could not create

Indian tribal occupancy
rights to such lands
superior to the Congres-

sional grant to the State
of Utah for school lands,

325
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INDEX-DIGEST

PEDERAL

EMPLOYEES AND'

GRAZING AND GRAZING
LANDS-Con.

OFFICERS-Continu ed
.AUTHORITY o BIND
GOVERNMENT-Con.

. federal governmental in'I:terference or regulation,

Pai5g

and the State took an
:

WILDLIFE
ACT

state laws

1. An owner of lands contiguous
to federal lands is not a
qualified applicant for the
purposes of a section 15
grazing lease preference
application when the nonfederal lands, which are
the basis of the preference, have been leased to

GENERALLY

1. Where land has been withdrawn for state management as a wildlife area
under the Fish and Wildlife Coordination Act, the
Bureau of Land Manage-

ment must consider the
recommendations of the

another party who has

state and of the Bureau

complete control over the
livestock operation conducted thereon
2. An applicant for a section 15
grazing lease has no stat-

of Sport Fisheries and
Wildlife to assure conservation of the fish and
wildlife before approving
a right-of-way application under the Act of
March 3, 1891, for a
-pumping site and irriga-

:.
197

2. A Bureau of Land Manage-ment decision which rejected an application under the Act of March 3,
1891; for a pumping station and irrigation system
-within a small cove of a
reservoir withdrawn fora
fish and wildlife management area pursuant to
the Fish and Wildlife
Coordination Act, will be
sustained where it was
made in due regard for
the public interest in
managing the area in
light of that Act

_ _

GRAZING AND GRAZING LANDS

1. Prior to the Taylor Grazing
Act

of June

28,

1934,

generally open, unreserved public lands could
be grazed upon without

_

* GRAZING LEASES
GENERATLY

COOR-

tion system ____-___

:

but subject to certain

unencumbered fee simple
title to such sections
444

FISH AND
DINATION

I .
. I I a

698

utory or regulatory right
to a full evidentiary hearing before an administrative law judge; a hearing
on issues of fact may be
ordered by this Board in
* its discretion, but a hearing will not be ordered
where the applicant does

not .allege the existence
of facts which, if. proved,
would entitle her to the
relief sought
-- _

69S

APPLICATIONS

197

1. Remedies for alleged breach
of a private agreement
between parties who have
conflicting grazing lease
,applications - must be
sought in the courts, not
in the Department of the
Interior, which has no
jurisdiction over such
matters

_

2. As the regulations pertaining
to section 15 grazing
leases now provide that a
: qualified applicant is one

69&

INDEX-DIGEST
GRAZING LEASES-Con.
APPLICATIONS-Con.

Page

who is in the livestock
business and has. a need
for the grazing use of the
federal land, an applicant
who owns lands contiguous to federal land
but fails to 'show she is
in the livestock business
and needs the federal
land for grazing purposes
is not qualified, and her
application is properly
rejected for that reason PREFERENCE
CANTS

RIGHT

* cant who owns lands contiguous to federal land
but fails to show she is in

* the livestockbusinessand
needs the federal land
for grazing purposes is

not qualified, and her
application is properly
rejected for that reason
GRAZING
LICENSES
698

APPLI-

1. An applicant who asserts a
preference to receive a
grazing lease under section 15 of the Taylor
Act must have grazing
rights

in

excess

of

50

percent on the cornering
or contiguous land, and
where his rights are
merely permissive and
are subject to revocation
at any time at the Will of
the owner(s), no preference will be recognized
2. An owner of lands contiguous
to federal lands is not a
qualified applicant for
the purposes of a section
15 grazing lease preference application when
the nonfederal lands,
which are the basis of
the preference, have been
leased to another party
who has complete control
over the livestock operation conducted thereon-_

3. As the rgulations pertaining

-

to section 15 grazing
leases now provide that a
qualified applicant is one
who is in the livestock
business and has a need
for the grazing use of
the federal land, an' appli-

GRAZING LEASES-Con.
PREFERENCE RIGHT APPLICANTSCon.
Page

531

PERMITS

AND

GENERALLY

1. Under the Administrative
Procedure Act, if a licensee has made a timely and
sufficient application for
a renewal of a license in
accordance with agency
rules, a license with reference to an activity of a
continuing nature does
not expire until the application has been finally
determined by the agency.
This includes applications
for grazing licenses and
permits under the Taylor
Grazing Act
2. In accordance with regulation
43 CFR 4115.2-1 (e) (9) (i),

where the evidence establishes that no application
for a grazing license was
filed for two consecutive
years, the base property
qualifications for grazing
privileges in an allotment
are properly found to be
lost
ADVISORY BOARDS

698

698

1. A proposed decision of a District Manager which ineludes a Notice of Advisory Board Adverse Reeommendatlon becomes the
final decision of the De-

partment of the Interior
on a grazing license appli-

777

INDEX-DIGEST
GRAZING PERMITS AND
LICENSES-Con.
ADVISORY BOARD-Con.

Page

Generally-Con.

cation if no appeal is
taken in the time per777

APPEALS

1. A proposed decision of a District Manager which includes a Notice of Advisory Board Adverse
beRecommendation
comes the final decision of
the Department of the
Interior on a grazing
license application if no
appeal is taken in the
time permitted by De-

partmental regulationsBASE PROPERTY(LAND)

Generally.

1. Where a grazing permittee
has been given two consecutive years in accordance with 43 CFR
4115.2-1 (e) (9) (i)

within

which to increase the
production of his base
property or suffer the loss
of all or part of his base
qualifications
property
and, where after two
growing seasons have
passed but not two full
years, he files an application to transfer some of
the qualifications from his
base property to other
land acquired by him, his
base property qualifications are still in good
standing at the time of
filing the transfer applica-

tion because the term
-

"two consecutive years"
specified in the regulation
means two consecutive
application years and not
two growing seasons. Accordingly, the District
Manager should have

Page

considered the transfer

mitted by Departmental
regulations-

GRAZING PERMITS AND
LICENSES-Con.
BASE PROPERTY (LAND)-Con.

application on its nterits
2. Where an application to transfer base property qualifications to other landowned by an applicant is
approved, the transfer is
effective as of the date the
transfer application was
filed. A sale at a later
date by the proposed
not
would
transferee
affect the transfer, and

the
777

District

*18

Manager

properly may consider
the transfer application if
the purchasers of the
property have indicated
an interest in obtaining
any grazing privileges for
which that land is base
property-

18

Commensurability

1. Where a grazing permittee
has been given two consecutive years; in accordance with 43 CFR
4115.2-1 (e) (9) (i)

within

which to increase the
production of his base
property or suffer the loss
of all or part of his base
qualifications
property
and, where after two
growing seasons have
passed but not two full
years, he files an application to transfer some of
the qualifications from
*his base property to other
land acquired by him, his
base property qualifications are. still in good

* standing at the time of
filing the transfer applica-

tion because the term
"two consecutive years"
specified in the regula-

-

855
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Transfers-Con.
at a later date by the

: Page

tion means two consecutive application years and
not two growing seasons.

proposed transferee would
not affect the transfer,

Accordingly,the District

and the District Manager

Manager should have
considered the transfer
application on its merits

properly may consider the
transfer application if the
purchasers of the property have indicated an
interest in obtaining any
grazing privileges for
which that land is base,

18

Transfers
1. Where a grazing permittee
has been given two consecutive years in acoor-

daneb with

4'

*

CFR

41-15.2-1(e)(9)(i) within
which to increase the
production of his' base
property or suffer the loss
of all o part of his base
property
qualifications
and, where after two
growing seasons have
passed but not two full
years, he files an applica* tion to transfer some of
the qualifications fre m
his base property to other
land acquired by him, his
base property qualifications are still- in good
standing at the time of
filing the transfer application because the term
"two consecutive years"
specified in the regulation
means two consecutive

*.

property

_-

_-

_

HOMESTEADS (ORDINARY)

(See also Additional Homesteads)
GENERALLY

1. The Indian Homestead Acts
and section 4 of the
General Allotment Act
are settlement acts within
: the framework of other

settlement laws pertain-

-

ing to the public lands,
and the practice, rules
and decisions regarding
white settlers on the
public lands have been

applied to them with cer: tain reasonable modifica-

tions taking into account
Indian habits, character,

and disposition

.

443

LANDS SUSaECT TO

application years and not
two growing seasons. Accordingly the District
Manager should have
considered the transfer
application on its merits2. Where an application to
transfer base property
qualifications to other
land owned by an applicant is approved, the
transfer is effective as of
the date the transfer application was filed. A sale

Page

18

l- Where land included in a
homestead entry is described among lands withdrawn subject to valid
'existing rights, the withdrawal attaches to the land
upon cancellation of the

homestead.entry
2. Public lands which are withdrawn from all forms
of appropriation under
the public land laws, except'location for metalliferous minerals under the

811

-: 856
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HOMESTEADS(ORDINARY)-Con.
LAND SUBJECT TO-Con.
:mining :laws, are not sub-

Page

INDIAN :ALLOTMENTS ON PUBLIC DOMAIN-Continued
GENERALLY-CoL.

small farm lands, and to

4. The Indian Homestead Acts
and section 4 of the General Allotment Act are
' settlement acts within
the framework of other
settlement laws pertaining to the public lands,
and the practice, rules
and decisions regarding
settlers on the
. white
public lands have been
applied to them with
:
certain reasonable modifications taking into achabits,
Indian
count
. character, and disposi-

open surplus reservation
lands to disposition under
the public land laws -

5. Where the Secretary of Agriculture has made a de-

ject to entry under the
__

811

ON PUB,

I

homestead laws INDIANIALLOTMENTS

IO DOMAIN
OGERALLY

1. The Indian Homestead and
General Allotment Acts
manifested a general, governmental policy prior to
and for some time after
1900 to replace the Indian
'reservation and com-

munal, tribal

.system,

to

encourage individual Indians to own their own

tion-.
442

443

-

2. From the latter -part of the
19th century to the

termination pursuant to

Taylor Grazing Act of
June 28, 1934, there was
a general policy of the
federal government to
permit acquisition of title
to open, unreserved public
by individuals
lands
settling upoh the land,.
including Indians, but
vested rights were obtained to the lands only
upon compliance with a
specific act of Congress,
and only for the. maximum acreage allowable
-_
under that law 3. Although the school land

June
863,

section 31 of the Act of

and to. cause the allotment to be made. Even
where such a determina-

tion- by the Scetary

of

has been
Agriculture
made, the Secretary of
the* Interior may reject

grant to the State of
Utah was subject, to
existing inchoate settlement .claims, including

the allotment on any
rational basis, including,
without limitation, con-

any by individual Indians
outside their reservation,
if the claims were not

siderationas

perfected, the State's title
to the lands vested -

25, 1910, 36. Stat.
§ 337
25 U.S.C.

(1970), that lands within
a national forest are more
valuable for agricultural
or grazing purposes than
ound
for the timber
thereon, the Secretary of
the Interior is authorized,
in his discretion, to accept
an application for an
Indian allotment thereon,

442

- 443

of

Page

public

policy. Such considera-.
tions. may encompass

INDEX-DIGEST
INDIAN

ALLOTMENTS ON PUB-

tIC DOM-AIN-Con.
GENERALLY-Con.

Page

recreational and watershed values and avoidance of erosion -_-

__

595

LANDS SUBJECT TO

25,

GENERALLY

of July
18, 1966, 28
U.S.C. §§ 2415 and 2416,

limit the time in which

the United States may
file

behalf

of

they are to quiet title
to trust or restricted
land, are subject to the
statute of limitation applicable generally
_2. Although the Board of Land
Appeals takes official notice of the findings and
conclusions in an interlocutory order of the
Indian Claims Commission on the claim of the
Navajo Tribe of Indians

the Interior may reject
the allotment on any
rational basis, including,

without limitation, con-

against the United States,
595

the Board's decision on

a protest by the Tribe
against

6

on

which seek any of the
remedies specified in the
Act. The Act does not
apply to suits brought
by tribes or individuals
without the assistance of
the federal government,
but such suits,
unless

and to cause the allotment to be made. Even
where such a determination by the Secretary of
Agriculture
has been
made, the Secretary of

582-404-74

suits

Indians and Indian tribes

Indian allotment thereon,

1. Under
section 4 of the
General Allotment Act of
1887, no improvements or
other acts of settlement
are required for allotments for minor children
of a qualified adult allottee who has maintained

442

INDIAN LANDS

1. The provisions of the Act

1910; 36 Stat.

SETTLEMENT

Page

on his own

(See also Indian Probate.)

863, 25 U.S.C. §337
(1970), that lands within
a national forest are more
valuable for agricultural
or grazing purposes than
for the timber found
thereon, the Secretary of
the Interior is authorized,
in his discretion, to accept
an application for an

siderations
of public
policy. Such considerations may encompass
recreational and watershed values and avoidance of erosion -

INDIAN ALLOTMENTS ON PUBLIC DOMAIN-Con.
SETTLEMENT-Con.

settlement
allotment

1. Where the Secretary of Agriculture has made a determination pursuant to
section 31 of the Act of
June

857

issuance

of a

confirmatory patent to
the State of Utah for
school land sections now
included
within
the
boundaries of the Tribe's
reservation is based solely
upon the evidence in the

hearing in the Department on this protest and

2220

INDEX-DIGEST
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INDIAN LANDS-Con.

INDIAN LANDS-Con.
Page

GENERALLY-Con.

441

this case

3. The Indian Homestead and
General Allotment Acts
manifested
a general
governmental policy prior

to and for some time

442

Act of 1894 so

as to prevent the operation of the grant of lands
for school purposes to the
State, the intent of Congress must be ascertained
by reading the provisions

of the grant and the disclaimer of lands "owned
or held by any Indian or
Indian tribes" together,
by considering the usual
meaning *of the words,
.by determining.the overall purpose of the Act,
and by considering the
provisions in accordance
with the historical milieu
,and public policy of that
time, as well as any court

5. The Acts of March

1, 1933,

adding "vacant, unreserved, and undisposed
of" public lands to the
Navajo reservation, and

1958,

declaring lands within
the exterior boundaries
of the Navajo reservation in trust for the
Navajo Tribe, "subject
to valid existing rights,"
did not affect the existing

intend the grant of school
lands to the State of
Utah, effective upon survey in 1900, to be held
in abeyance as to unreserved public lands which
may have been within a
wide, undefined perimeter of use by a proportionately
few Navajo
their
families outside
reservation grazing flocks
of sheep with transitory
encampments in an area
also used by non-Indians
for grazing purposes. and
wandered over by Indians
from other tribes7. Where lands were not withdrawn for Indians, any
express or implied consent
by Indian Office officials
to Navajos grazing sheep
on public lands outside
their reservation boundaries where no claim to

ognized by the Utah

interpretations of other
statutes -

2,

in school sections which
had vested in the State
in 1900 when surveys
were approved including
the sections -444
6. By the Utah Enabling Act of
1894, Congress did not

Indian reservation and

Enabling

September

title of the State of Utah

after 1900 to replace the
communal tribal system,
to encourage individual
Indians to own their own
small farm lands, and to
open surplus reservation
lands to disposition under
the public land laws--4. To determine whether any
Indian
occupancy
by
Navajos outside their
recognized
reservation
boundaries
was
rea-

Page

GENERALLY-Con.
of

upon its own application
of the law to the facts in

the land was made under
442

section 4 of the General
Allotment Act and the
lands were recognized by
such officials and other
government officials as
,public lands, rather than
Indian lands, could not

444

859
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GENERALLY-Con.

Page

create Indian tribal occupancy rights to such lands
superior to the Congres-

sional grant to the State
of Utah for school lands,

and the State took an
unencumbered fee simple

title to such sections---

444

ABORIGINAL TITLE

1. The Treaty of 1868 between
the Navajo Tribe of Indians' and the United
States whereby the Tribe
relinquished its claim to
land outside the boundaries of a reservation ptovided thereby,
extinguished' the aboriginal
occupancy rights of the

terms.-

Indian tribes aboriginal
occupancy is whether the
tribe occupied ai defined
area to the exclusion of
Indian

443

title

*terms -

------

PATENTS
b:

has

vested, subsequent action
by Congress setting the- lands apart as a reservation for the Indians can-

not affectthe state's title.
However,' if a reservation has been created
prior to the grant, the

state's title cannot vest
until the reservation is
extinguished

786

Oil and Gas
1. Where an oil and gas, lease
provides for a term -of
years and as much longer
* thereafter, as oil and gas
is produced in: paying
quantities,. upon failure
of production during the
; primary period the, lease
terminates by its own

receipt of advance rentals
by departmental officials
on lease which has terminated can continue or
reinstate the lease

abandonment
or relinquishment by a treaty
with the United States, a
state may take a grant of
lands unencumbered by
any occupancy claims in
the Indians, -and where

state's

786

786

2. Neither the payment nor the

aboriginal

rights are terminated by

the

'-----

receipt of 'advance rentals
by departmental officials
on a lease which 'has
terminated can continue
or reinstate the lease---

2. The standard used to determine the extent of an

other tribes---

Generally
1. Where an oil and gas lease
provides for a term of
years and-as much longer
thereafter as oil and gas
is produced in paying
quantities, upon failure
of production during the
primary period the lease
terminatesa by: its own

2. Neither the payment nor the

Tribe' and its members
to any land outside that
. 442
reservation '

3. Where

Page

LEASESAND PERMITS

443

1. A Crow Indian's application
for a patent in< fee to
lands for which a trust
patent has been issued
will be determined on the
basis of general statutory
provisions in that respect,
and a-decision to-withhold
fee patent will- be overturned on appeal where
there is an abuse of administrative
discretion
and where the record
supports the conclusion

786

INDEX-DIGEST

860

INDIAN PROBATE-Con.

INDIAN LANDS-Continued
PATENTS-Con.

that the applicant is Page
capable of properly managing his or her own
affairs 804
TRIBALLANDS

1. The Treaty of 1868 between
the Navajo Tribe of Indians and the United
States whereby the Tribe
relinquished its claim to
land outside the boundaries of a reservation
exprovided thereby,
tinguished the aboriginal
occupancy rights of the
Tribe and its members

to any land outside that
-_

reservation 2. The Acts of March

442

1, 1933,

adding "vacant, unre*served, and undisposed
of" public- lands to the
Navajo reservation, and
of

September

2,

1958,

declaring lands within the
exterior boundaries of the
Navajo reservation in

trust

for the Navajo

Tribe, "subject to valid
existing rights," did not
affect the existing title

Page

617

620

of documents

and records will not be

taken unless they are

vested in the State in
444

INDIAN PROBATE
PROCEDURE
ADMINISTRATIVE

105.1 Applicability to Indian Probate
1. Judge must conform to the
requirements of the AdProcedure
ministrative
Act, 5 U.S.C. § 554 (1970)

and, give adequate, notice
and afford interested
party opportunity to be

P R O C E-

105.1 Applicability to Indian Probate-Con.
2. The requirement of the Administrative
Procedure
Act, that all decisions of
a Judge shall include a
statement of findings and
conclusions, and the reasons or basis therefor, on
all the material issues of
fact, law, or discretion
presented on the record,
is mandatory and applicable to all decisions of
Judges in Indian probate
proceedings -534,
3. The requirement of the AdProcedure
ministrative
Act, that all decisions of
a Judge shall include a
statement of findings and
conclusions, on all the
material - issues of fact,
law, or discretion presented on the record, is
mandatory. and applicable to all decisions of
Judges in Indian Probate
_
proceedings_105.2 Official Notice, Record
1. Official notice

of the State of Utah in
school sections which had
1900 when surveys were
approved including the
sections -_-------

ADMINISTRATIVE
DURE-Con.

heard
- __------295

introduced in evidence or
unless an order or stipulation provides to the
contrary 534, 618, 620
APPEAL

130.6 Standing to Appeal
1. Although the Superintendent
of an Indian Agency has
no interest in the outcome
he is a proper official of
the Bureau of Indian Affairs to file a petition for
reopening and to appeal
from a denial thereof
under authority of 43
._CFR 4.242(d)-_-

620

861

INDEX-DIGEST
INDIAN PROBATE-Con.

INDIAN PROBATE-Con.

CLAIM AGAINST ESTATE-Con.

ATTORNEYSAT LAW

140.2 Fees.
1. Contracts between attorneys
and Indian clients for fees
are not controlling upon
the Government when
payment is to be; made
from the funds of a restricted or trust estate--2. Attorney's fees in Indianprobate will be determined
on the basis of "reasonableness" a corollary of

165.1
Page

estate and the heirs at
matter between attorney
390

390

challenging the validity
of a creditor's claim, the
creditor must be present

at the hearing and the
burden is on the creditor
to prove his claim
285.0-

390

CLAIM AGAINSTESTATE

165.1 Allowable Items
1. A claim for attorney's fee is
not allowable as a charge
against the estate where
the services were performed on behalf of the
attorney's client and were
neither on behalf of the
estate nor of benefit to

532-404-74--T

295

INHERITING

little

2. A claim for attorney's fee by
an attorney who successfully or unsuccessfully
represented a client whose

274

Proof of Claim

1. When an objection is made to,
and evidence is submitted

arbitrary rate per hour

the estate

274

Care and Support

1. In the absence of an expressed
or implied contract providing for compensation
for personal services rendered the decedent relative, such services are presuined gratuitous_
165.10

and in such cases a claim
for fees based solely upon
the gross number of hours.
worked multiplied by an
given

and his client and not a
proper claim against the
estate as an administration expense
165.2

the reviewing authority;

will be
credence

Page

law is a private business

"quantum meruit" defined "as much as he
deserved"
3. When an attorney seeks a fee
allowance from a Judge
other than the one before
whom he appeared while
performing legal services,
it is encumbent upon him
to make proof of the extent of the services and
the skill employed; the
record must be complete
when the matter reaches

Allowable Items-Con.

interests were in opposition to creditors of the

GenerallyS

1. There is-a presumption that adecedent left heirs or next
of kin capable of inheriting. Where there is the
possibility of an escheat
the presumption is even
stronger, and the burden
shifts to those favoring
escheat to prove there are
not heirs as escheats are

are not favored by the

law_ - ----------

309

2. State statutes of descent and
distribution as construed

and interpreted by the
274

highest court of the state
involved will be consid-

ered by the Department
as controlling, in trust
heirship proceedings

728

:

<

. INDEX-DIGEST

INDIANPROBATE-Con..

INDIAN PROBATE-Con.
INHERITING-Con.c
285.4 Moiety

Page

375.0 Generally-Con.

1. A moiety is, defined as a onehalf interest in an estate2. Where there are no descendants of the paternal grand-

309

parents the paternal moithe maternal grandpar' 309
_-----------ents
MARRIAGE

325.0 Generally
1. Indian marriages are based
upon the usages anda
customs of the tribe or
tribes involved
325.3 Indian Custom
1. Indian marriages are based
upon the usages and
customs of the tribe or
tribes involved

731

731

-

870.0 Generally
1. A petition for rehearing,
based
upon
evidence
which fails effectively to
controvert the basis of

(5 U.S.C.

295

support the Judge's find659,731

375.0 Generally
1. Although the Superintendent
of an Indian Agency has
no interest' in the outcome he is a proper official

375.1 Waiver of Time
Limitation
1. Petition to reopen filed more

that the delay was not

(1970))* 535, 618
3. A rehearing will be granted
when the record does not

REOPENING

620

than three years after the

§§ 554 and 556

mgs- __ _-------_

(d)-

2. In the absenc6 of compelling
reasons and failure to
allege the: existence of a
manifest injustice or how
it might be corrected if
reopening were permitted, a petition to reopen
will be denied when it is
filed more than three
years after the final determination of heirs was
made -665

-final determination will
not be granted unless
there is compelling proof

the initial decisionin the
matter, will be disal-----------lowed2. A rehearing will be granted
where the original hear. ing did not conform with
the standards of a full
opportunity to be heard
embodied in the Admin:
istrative Procedure Act

Page

of the Bureau of Indian
Affairs to file a petition
for reopening and to appeal from a denial thereof
under authority of 43
CFR4.242

ety passes to the heirs of

REHEARING

REOPENING-Con.

occasioned by the lack
of diligence on the part
of one who is petitioning2. A petition, to' reopen filed
morethan three years after
the final determination of
heirs will not be granted
unless there is compelling
proof that the delay was

665

not occasioned by the
lack of diligence on the
part of the petitioning
party _

709

3. It is in the public interest
to require Indian Probate proceedings be concluded within some reasonable time in order
that property rights of
heirs and devisees in

*Indian allotments be stabilized'

-

709

INDEX-DIGEST
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INDIAN PROBATE-Con.

i:-i.
-:RWILLS-Con.

REOPENING-Con."
375.1 Waiver of Time Lim-

itation-Can.
4. To

accompanying it have
been presented 'at' the
hearing to all parties
present for consideration
and that it is uncontested. Such findings may
then support a conclusion
that the documents meet
the requirements of 43

avoid perpetuating, a
manifest injustice, a petition to reopen filed more

*.

than three years after
the final determination of
the heirs will be granted
where compelling proof
is shown that the delay
was not occasioned by
the. lack of diligence on

the.part of the petitioning
party

CFR 4.233(a), and that
:it may be ordered approved:'_
789

5. Petition to reopen filed more

1.

809

6. It is in the public interest
proceedings to be concluded.within some reasonable time in order

-"*

be-giveh * *

ment that the. statute is
an unconstitutional delegation of authority pro-

that, property rights of

hibitedby SchechterPoul809

AUTHORITY
SECRETARY'S

try v. United States, 295
U.S. 495 (1935)-

2. The provisions of the Act

381.0 Generally
1. The Secretary of the Interior
hag by express terms
reserved to himself the
power to waive and make
exceptions to his regulations affecting. Indian

425.20 Proof of WiM
1. No will can be approved as
self-proved unless the record supports a! finding

*"

preting 25 U.S.C., § 48
allowing Indian tribes to
direction: over Federal
employees, does not add
substances to the argu-

to require Indian probate

------

(See also Indian Probate.)

36803 (Apr. 3, 1970),
77 I.D. 50 (1970) inter-

lack of diligence on the

---

18, 1966, 28
of July
U S.CX §§ 2415 and 2416,

659

limit the time- in which
the United States: may
ifile suits on behalf of
Indians and Indian tribes
which seek any of the
i'eniedies specified in the
Act. The Act does not
apply to suits brought by
tribes or individuals with-

out the assistance of the

by the Judge that such

federal government, but.
such suits, unless they

the. affidavits

are to quiet title to trust

will and

620

1. "Delegation' The use of the
"delegation": in
term
Solicitor's Opinion, M-

..- proof that the delay was
not occasioned by the

matters-

--_

GENERALLY-

determination of
final
heirs will not be granted
unless there is compelling

heirs and devisees in
be
allotments
Indian
…__…_
stabilized

__

INDIAN TRIBES
.,

than three years after,the

part of the petitioning
party'-

Proof of;Will-Con.

425.20
Page.

218

INDEX-DIGEST
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INDIAN TRIBES-ICon.
GENERALLY-Con.

or restricted

Page

land,

are

subject to the statute
of limitation

applicable
_
3. The Navajo Tribe of Indians
has standing within the
generally

220

Department of the Interior to contest or protest
against the issuance of
a confirmatory patent to
the State of Utah for
school sections within the
exterior boundary of the
reservation for the Tribe

442

INDIANS
GENERALLY

restricted land, are sub-

ject to the statute of

struction to favor Indians

limitation applicable gen-

in case of doubt as to the
meaning of words in
treaties or legislation in
their behalf; however, the
rule is not inflexible in

erally

442

the situation in Alaska
and the other states
afford reasons for different interpretations
of
legislation pertaining to
Alaska natives and legis-

lation pertaining to Indians in the other states.
Therefore section 8 of.the
Act

of

May

17,

1884,

regarding the occupancy
: of Alaska natives and
others upon public land,
is not in pari materia
with the disclaimer provision in section 3 of the
Utah Enabling Act of
1894, as to lands "owned
or held by any Indian or

Indian Tribes"

_

220

COMPETENVCY

its application and must
give way where such
action is warranted by
other rules of construction and the circumstances of the case
2. Historical differences between

Page

quiet title to trust or

1. There is a well-established
rule of statutory con-

-*

CIVILJRISDII CTION

1. The provisions of. the Act of
July 18, 1966, 28 U.S.C.
§§ 2415 and 2416, limit
the time in which the
United States may file
suits on behalf of Indians
and Indian tribes which
seek any of the remedies
specifiedin the Act. The
Act does not apply to
suits brought by tribes or
individuals without the
assistance of the federal
government, but such
suits, unless they are to

443

1. A Crow Indian's application
for a patent in fee to
lands for which a trust
patent has been issued
will be determined on the
basis of general statutory
provisions in that respect,
and a decision to withhold fee patent will be
overturned
on appeal
where there is an abuse
of administrative discretion and where the record
supports the conclusion
that the applicant is capable of properly managing
his or her own affairs--HUNTING
AND,FISHING
1. The Muckleshoot Indian
Tribe is an existing federally recognized tribal
entity that is a political
successor in interest of
some of the Indian tribes
or bands which were parties to the Treaties of
Medicine Creek, 10 Stat.
1132, and Point Elliott,
12 Stat. 927, and there-

804

: 865
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Page

fore the' tribe possesses
off-reservation
fishing

rights __

--

--

222

MINERAL LEASING ACT
GENERALLY

325

of the Act of July 23, 1955,

for deposits of naturally
colored volcanic stone
having various colors, the
stone
being
mined,
crushed, sold; and used

if he shows to the satisfaction of the Secretary

of the Interior that the
land contains coal in commercial quantities discovered prior to the expiration of his permit
ACT

for. roofing rock,. the de-

posits are common varieties of stone and are
624

FOR

GENERALLY

1. The regulatory requirement

that an acquired lands
oil and gas lease offer
must be accompanied by

a statement showing the
extent of the offeror's
ownership of the oper-

ating rights to the fractional -mineral interest
not owned by the United
States in each tract covered by the offer to lease
is satisfied by a statement to the effect that
the offeror does not own
an oil and gas lease on
any part of the lands in
question ----

Page

law, despite any -acquiescence, laches, or failure to act on the part of
its officers or agents
Generally
1. Where mining claims are
located after enactment

30 U.S. C. §201 (b) (1970),

MIN1fRAL LEASING
ACQUIRED LANDS

GENERALLY-Con.

COMMON
VARIETIES
OFMINERALS

1. The holder of a coal prospecting permit is entitled to a
lease pursuant to section
2 of the Mineral Leasing
Act of 1920, as amended,

MINING

I

_-

__

CLAIMS

GENERALLY

1. The authority of the Govern-

ment to proceed with the
determination of the validity of a mining claim
is not. barred by laches,

because Government
property is not to be
disposed of contrary to

395

not subject to location
under the mining laws
after July 23, 1955, where
it is shown that similar
volcanic stone is of widespread occurrence and
that the claimants obtain the same price in the
market for the stone as
their competitors who
produce and sell similar
naturally colored volcanic
stone. It is' not enough
to -remove the stone in
issue from the common
varieties category merely
to show that it sells for
a somewhat higher price
than other commonly occurring rocks used for.
the same purpose that
are less attractively colored, such as crushed
granite, limestone and
pea gravel2. Where placer mining claims
are located after July 23,
1955, for deposits of
building stone, the stone
- may
be an uncommon
variety subject to location
where it' commands a
higher price in the market-

261

;

866
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XINING CLAIMS-Con.
COMMONVARIETIES O
ERALS-Con.

:

MINING CLAIMS-Con.

MIN-:

Generally-Continued
place
p
because of its uni-que patterns and coloration characteristics 3. The Act of July 23, 1955, as
amended, 30 U.S.C. §611
(1970), had the effect of
excluding from the coverage of the mining laws
"common varieties" of
building stone, but left
the Act of August 4, 1892,
30 U.S.C.
161 (1970),
authorizing the location
of building stone placer
mining claims, effective
as to building stone that
has
"some
property
giving it distinct and special value"-409
4. To determine whether a deposit of building stone is
of a common or uncom-

-COMMON VARIETIES OF MIN-,
ERALS-Con.
Page

that the materials within
409

proximity:

to

market,
existence
of
present
demand,
and
other factors, could have
been extracted, removed,
and marketed at a profit
,.as of that date. Where a
claimant fails to make
such a showing, the claim
is properly declared null
and void
6. To determine whether a deposit of sand and gravel
is of a common or uncommon variety, there must
-be a comparison of the
deposit with other. deposits of similar type
materials to ascertain
whether the deposit has
a property giving it distinct and special value.
If the deposit is to be used
for the same- purposes as
minerals of common oc-

be a comparison of the
deposit with other deposits of similar type
materials in order to ascertain
whether
the
deposit has a property
giving it a distinct and
special value. If the deposit is to be.used for the
same purposes as minerals
of common occurrence,

572

currence,then there must
be a showing that some

- property of the deposit
gives it a special value
for such use, and that
such value is reflected

showing that some property of the deposit gives
it a special value for such
ab use and generally this
value is reflected by the

generallyby the fact that
the material commands
a higher

price

marketplace

fact that the material
commands a higher price
in the market place5. To satisfy the requirements
*
for discovery on a placer
mining claim located for
common varieties of sand
andgravel before July 23,

the limits of the claim,.
by reason of accessibility,
bona ides in develop-

ment,

then there must be a

:

page

1955, it must be shown

mon variety, there must

:'

Generally-Continued

409

Special Value
1. Where mining

in the
---

claims are

located after enactment
'of the Act of July 23, 1955,
for deposits of naturally.
colored volcanic stone
having various colors, the

572
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MINING CLAIMS-Can.

MINING CLAIMS-Con.

COMMONVARIETIES OF MINERALS-Con.

Special Value-Con.
stone. . being
mined,
crushed, sold, and used
for roofing rock, the deposits are common varieties of stone and are not
subject to location under
the mining laws after July
23, -1955,

where

it

CONTESTS-Con.

testimony of the principal contestee, called as
part of the Government's
case in chief, may be sufficient to establish a prima
facie case that the mining
claims are invalid -.
3. When a mining claimant has
failed to answer a complaint in a mining contest, -the allegations are

that the claimants obtain

4.

commonly

261

1. A mining claimant is the pro-

ponent of the validity of
his claim under the AdIministrative
Procedure
Act, 5 U.S.C. §§ 551 et
seq. (1970), and has the

C

Government's witnesses
were not present on each

824

- --

324

5. A defaulting contestee cannot
rely on an answer filed by
a co-claimant when such
answer never purported
to be on the defaulting
contestee's behalf6. A mining claimant is not
denied due process merely because of preheating
publicity where he fails
to show that there was

324

any unfairness in the

burden of overcoming by
a preponderance of evidence the Government's
prima facie case of failure
to comply with the location requirements of the
mining law and of lack of
discovery of a valuable
._-

Manager will decide the
case without a hearingWhen, pursuant to 43 CFR
4.450-7, a Manager has
decided a mining .contest
against a defaulting contestee and no timely appeal was taken therefrom, a late appeal will
be disussed under 43

CFR 4.411(b)

CONTESTS

mineral deposit

324

deemed admitted under
43 CFR 4.450-7 and the

the same price in the
market for the stone as
their competitors who
produce and sell similar
naturally colored volcanic
stone. It is not enough to
remove the stone in issue
from the common varieties category merely to
show that it sells for a
somewhat higher price

2. Despite the fact that the

their

testimony taken with the

Page

is

occurring rocks used for
the same purpose that are
less attractively colored,
such as crushed granite,
limestone and pea gravel

Page

claim in contest,

shown that similar volcanic stone is of widespread occurrence and

than .other

867

324

contest proceeding itself
7. The failure of the Government to contest other unpatented mining claims
in a given area cannot
support a charge of discrimination when a mining claimant fails to show
that such action was
arbitrary or prejudiced
his rights in any way--

325

-
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MINING CLAIMS-Con.

MINING CLAIMS-Con.

DETERMINATION OF VALID-

CONTESTS-Con.

8. It is not necessary for the
Government to prepare

page

an environmentalimpact
statement before issuing
a patent to a mining
claim, as the patenting
of a mining claim is not a
"major Federal action"
within the ambit of section 102 of the National
Policy
Environmental
Act, 42
(1970)

U.S.C.

laws after July 23, 1955,
where it is shown that
similar volcanic stone' is
of widespread occurrence

and that the claimants
obtain the same price in
538

9. Where a prima facie case rests
upon the establishment of
a negative fact, but the
other party has peculiar
knowledge or control of
the evidence as to such
matter, the burden rests
upon him to produce such
evidence of sufficient
weight and credibility,
and failing, the negative
will be presumed to have
been established. This
principle applies in a
mining claim contest to

the extent that where the
Government has made a
prima facie case of noncontestee only testifies
that he made sales but
fails to buttress that
testimony with specific

data as to the sales

1. Where mining claims are
located after enactment
of the Act of July 23,
1955 for deposits of naturally colored volcanic
various
stone having
colors, the stone being
imined, crushed, sold, and

the market for the stone
as their competitors who
produce and sell similar
naturally colored volcanic
stone. It is not enough to
remove the stone in issue
from the common varieties category merely to
show that it sells for a
somewhat higher price
than other commonly occurring rocks used for the
same purpose that are less
attractively colored, such
as crushed granite, limestone and pea gravelof the
2. The Department
Interior has been granted

261

plenary power in the

marketability, and the

OF VALIDITY
DETERtMINATION

r'age

tion under the mining

§ 4332

or provide corroborating
evidence thereof, he will
be deemed to have failed
in his burden of proof

ITY-Con.
used for roofing rock, the
deposits are common
varieties of stone and
are not subject to loca-

572

administration of the public lands, and it has
authority, after proper
notice and upon adequate
hearing, to determine the
validity of an unpatented
mining claim
3. Where a mineral claimant has
located a group of claims,
he must show a discovery on each claim
located to, satisfy the
requirements of the mil
ing laws DISCOVERY
*
1. A hearing

under section 5 of

the

Surface

Resources

Act

of July

23,

1955,

'directed only to a portion
of a claim is insufficient

324

572

869

INDEX-DIGEST
MINING CLAIMS-Con.
DISCOVERY-Con.

to establish an absence
of a discovery as to the
whole claim as the locator
may still have a valuable
mineral deposit on that
portion of the claim not
chaUenged by the, Government

-_

Page

792

Generally
1. A mining claimant is the
proponent of the validity
of his claim under the
Administrative
Procedure Act, 5 U.S.c.

§§ 551

et seq. (1970), and

has the burden of overcoming by a preponderance of evidence the
Government's prima facie
case of failure to comply
with the location requirements of the mining
law and of lack of discovery of a valuable
mineral deposit
2. Where a mining claimant's
testimony as to location
and discovery is superficial and implausible, it
is reasonable for the
Administrative
Law
Judge to conclude from

in the, further expenditure of his labor and
means, with a reasonable
prospect of: success in

developing a mine, a
discovery exists within
the meaning of the mining laws -409
4. The Board of Land Appeals
will set aside its former
decision and remand a
contest proceeding for
further hearing where on
reconsideration of such
decision it finds additional evidence is necessary for a final determination -538
5. Where minerals; have been
found and the' evidence
is of such a character that
a person of ordinary prudence would not be justi-

Page

fied in the further ex-

324

the evidence and the
testimony of other witnesses that none of the
.claims was located according to the requirements of the mining laws
and that no discovery
was made thereon
3. Where. locatable . minerals
have been found and
the evidence is of such a
character that a person of ordinary prudence would be justified

MINING CLAIMS-Con.
DISCOVERY-Con.
GENERALLY-Con.

324

penditure of his labor and;'
means, with a reasonable
prospect of success in
developing a valuable
mine, a discovery does
not exist within the meaning of the mining laws-_
6. To verify whether a discovery of a valuable
mineral deposit has been
made, a government mineral engineer need 'not
explore or sample beyond
those areas which have
been exposed by the
claimant; he is not required to do thet discovery work' for the
claimant
7. Testimony by a government
mineral engineer that he
examined the mining
claims and the workings
thereon and sample the

area recommendedby the
claimant but found no
evidence of a valuable
mineral; deposit which
would have in the past or

:
572.

792

INDEX-DIGEST
MINING CLAIS-Con.

MINING CLAIMS-Con..
DISCOVERY-Con.

Generally-Con.
present justified a person of ordinary prudence
in the further:expenditure
of his time and means in
an effort to develop a
valuable mine, is suffi* cient to establish a prima

DISCOVERY-Con.
Page

demand,

facie case of absence of a

*'

.

discovery so as to subject
a mining claim to the
limitations imposed by
section 4 of the Act of
July 23, 1955

S. Under the mining laws one
:
discovery anywhere on a
claim i sufficient to constitute a discovery' as to
the whole claim

-

Marketability
1;. The marketability test of
discovery is applicable to
all minerals, including
valuable
intrinsically
minerals2. The fact that alumina, the
raw material from which
aluminum is produced, is
present in the area of a
group of mining claims
does not satisfy the marketability test of discovery when there is no
known process by which
aluminum may be ex-

792

l 0

and:

Page

other

factors, the deposit is of
such value that it can be
mined, removed and disposed of at a profit 4. Where a prima facie case rests
upon the establishment of
a negative fact, but the
other party has peculiar
knowledge, or control of
the evidence as to such

40o
09-

matter, the burden rests
792

upon him to produce such

evidence of sufficient'
weight and credibility,
and failing, the negative
will be presumed to have

been established
323

This

principle applies in a mining claim contest to the

extent that where the
Government has made a
prima facie case of non-

marketability, and the
: contestee only testifies
that he made sales but
fails to buttress that tes-

timony with specificdata
as to the sales or provide

corroborating evidence

tracted from the particular alumina-bearing
mineral compounds on a
profitable basis
3. In applying the prudent-man
test a critical factor to be
considered, especially in
the case of: widespread
nonmetallic mineral, is
whether the claimed material is marketable. To
establish the marketability of a widespread
nonmetallic mineral a

Marketability-Con.
contestee must show that
by reason of accessibility,
bona fides in development, proximity to market, existence of present

324

thereof, he will be deemed.
to have failed in his burden of proof 5. To satisfy the .requirements
for discovery on a placer
mining claim ocated for
common varieties of sand
and gravel before July 23,
1955, it must be shown

that the materials within
the limits of the claim, by
reason of accessibility,
bona fides in development, proximity to mar-

572
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MINING CLAIES-Con.

LOCATION-Contiinued

DISCOVERY-Con.

Marketability-Con.

' Page

ket, existence of present
demand, and other factot could have' been extracted, removed, and
marketed at a profit as of
that date. Where a claimant fails to make such a
showing, the claim is
properly declared null
*and void
_

located according to the
requirements of the mining laws and that no discovery was made thereonPATENTS

i. It is not necessary for the
572

HEARINGS

1. Evidence tendered on appeal
in a mining contest may
got be considered except
for the limited purpose of
deciding whether a further hearing is warranted,
since the record made at

claim, as the patenting of
a mining claim is not a
"major Federal action"
within the ambit of sections 102 of the National
Environmental
Policy
325

538

1. Even though a placer mining
claim is located by legal
subdivisions on surveyed
land, 43 CFR 3401.1
[now

43

§ 4332

538

that the corners of the
claim be staked and that
a notice of location be
posted thereon in order
for such a location to be
valid
SURFACEUSES

CFR

3831.1] requires, in part,

that the corners of the
claim be staked and that
a notice of location be
posted thereon in order
for such a location to be
X valid
__- --_
2. Where a mifing claimant's
testimony as to location
and discovery is superficial and implausible, it
is reasonable for the Administrative Law Judge

Act, 42 U.S.C.
(1970)
PLACERCLAIMS

1. Even though a placer mining
claim is located by legal
subdivisions on surveyed
land, 43 CFR 3401.1
- (1966) [now 43 CFR
38311] requires, in partj

LOCATION

(1966)

Government 'to prepare
an environmental impact
statement before issuing

a patent to a mining

the hearing must be the
sole basis for decision--2. The Board of Land Appeals
will set aside its former
decision and remand a
contest proceeding for
further hearing where on
reconsideration of such
decision it finds additional
evidence is necessary for
a final determinatfon

Page

to conclude from the evidence and the testimony
of other witnesses that
none of the claims was

324

1. In a proceeding under section
5- of the Surface Resources Act of July 23,
1955,
to
determine
whether a mining claim
is subject to the limitations and restrictions of
section 4 of the Act, the
issue is whether or not
there is: now disclosed
within the boundaries of
each claim valuable minerals of sufficient quan-

tity, quality, and worth

324
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SURFACEUSES-Con.

Page

to constitute a discovery,
and whether the discovery was made prior to

the 'effective date of the
Act ------------2. Testimony by.a government
mineral engineer that he
examined the mining
claims and the workings.
thereon and sampled the
areas recommended by
the claimant but found
no evidence of a valuable
mineral deposit which
would have- in the past
or present- justified a
person of ordinary prudence in the further expenditure of his time and
means in an effort to
develop a valuable mine,
is sufficient to establish a
prima facie case of absence of a discovery so as
to subject a mining claim
to the limitations imposed
by section 4 of the Act of
July 23, 1955 3. Where a verified statement

:

Resources

Act

of July

23,

fails

1955,

-m

v -a

v at
-s

___s

page

GENERALLY.

792

an environmental impact
statement-bef ore issuing a
patent to a mining claim,
as the patenting of a
mining claim is not a
"major Federal action"
within the ambit of section 102 of the National
Policy
Environmental
Act, 42
(1970) -

U.S.C.

§ 4332
_

538

ENVIRONMENTALSTATEMENTS

1. In accordance with guidelines provided by the
Council on Environmental Quality, 36 P.R. 7724,
environmental
detailed
statements are not required under section 102
(2) (C)

of the

Environmental
Act of 1969,

792

to set forth, as required
by section 5(a)(3) of the
Act, all of the sections
of public land which are
embraced within each of
the claimant's mining
claims, the statement is
an
as
to
defective
described
inadequately
claim and said claim
is subject to the limitations and restrictions of

the Act -

.1ihVTfRlfNMENTVTAT.

POLICY ACT OF 1969

1. It is not necessary for the
Government to prepare

filed pursuant to the
Surface

I'A'VTANAT
se -t w-.
-Gu

National

Policy
42 U.S.C.

§ 4331(2)(C) (1970) in
connection with the cancellation of a timber
sale contract where it
is not reasonable to anticipate a cumulatively
significant adverse effect
on the environment
NAVIGABLE WATERS

793.

1. A lake is navigable in fact
when it is used,. or is susceptible of being used, in
its ordinary condition, as
a highway for commerce, over which trade
and travel are or may be
conducted in the customary modes of trade
and travel on water. A
meandered lake in Montana, containing 125 acres
and which is not over

203

INDEX-DIGEST
NAVIGABLE WATERS-Con.
Page
waist deep, is nonnavigable where it is located in
a remote region and there
is no evidence to show
that it has been used in
the past or is susceptible
of being used as a highway for commerce in the
future -312
2. Title to the underlying bed
of a meandered lake
which is held to be
nonnavigable remains in

the United States where
all of the abutting uplands surrounding
the
lake are still public lands
3. The Secretary of the Interior

1:'age

ered by the offer to lease
is satisfied by a statement

to the effect that the
offeror does not own an
oil and gas lease on any

part of .the lands in
question

395

APPLICATIONS

Generally

1. The regulatory requirement
that an acquired lands
oil and gas lease offer
must be accompanied by

a statement showing the
312

has the authority and the
duty to determine what

extent of the offeror's
ownership of the operating rights to the fractional mineral interest not

owned by the United
States in each tract covered by the offer to lease

lands are public lands of
the United States, including the authority to determine navigability of a
lake to ascertain whether

is satisfied by a statement
'to the effect that the

the United States or

. offeror does not own an
oil and gas lease on any
part of the lands in
question
_-

whether title passed to
a State upon its admission

FUTURE AND FRACTIONAL INTERESTLEASES

title to the land underlying the lake remains in
-

OIL AND GAS LEASES-Con.
SURFACE USES-Con.

into the UnionOIL AND GAS LEASES
GENERALLY

1. An oil and gas lessee must
comply with all the lease
terms, including the operating regulations, at his
own expense -322
ACQUIREDLAND LEASES

1. The regulatory requirement
that an acquired lands
oil and gas lease offer
must be accompanied by

a statement showing the
extent of the offeror's
ownership of the operating rights to the fractional mineral interest

not owned by the United
States in each tract cov-

313

1. Where an applicant

395

for a

future interest oil and
gas lease of acquired
lands has interests only

in the land below 1,000.
feet below the surface, it
does not own or control
all or substantially all:
of the present operating
rights to the minerals in
the land; if it seeks' only
a lease for the zone below 1,000 feet, it is requesting a lease of a
horizontal zone, which is
granted, if at all, only
where the need for it is
clear and convincing; in
either case its offer for a
future interest lease must
be rejected

212

f

874
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OIL AND GAS LEASES-Con.
ROYALTIES

: Page

-

*

1. In determining the amount of

royalty due to the United

951, it is

proper for the Geological
Survey to use a, base
value
which includes
both the purchase price
paid for the natural gas
as established by the
Federal Power Commission plus any additional

were

442

JURISDICTIONOVER

1. The Secretary of the Interior
599

has the authority and the
. duty to determine what
lands are public lands of
the United States, including the authority to determine navigability of a
lake to ascertain whether

322

title to the land under-.
lying the lake remains in
the United States or
whether title pssed to
a State upon its admission into the Union
-:_ 313

GENERALLY

1. Where the Secretary of the

Interior is required by the
* Act of June 21, 1934,
upon application by a

RAILROAD GRANT LANDS

* state, to issue a patent

1. A release filed by a land-grant
railroad pursuant to section 321(b) of the Trans-

for school

lands and to show the
date title vested and the

portation

Act of 1940, 54

Stat. 94,

extent to which the lands
subject to prior con*::are
ditioXis,limitations, easements, or rights, if any,
* *he (and his delegates)
may determine questions
of law as well as fact, ineluding a determination
as to whether title passed
under the school land
grant -=

btained to the

lands only upon compliance with a specific act
of Congress, and only for
the maximum acreage allowable under that law

PATENTS OF PUBLIC LANDS

to the state

1. From the latter part of the

upon the land, incuiding
Indians, but vested rights

SUSPENSIONS

1. An oil and gas lessee must
comply with all the lease
including
the
terms,
operating. regulations, at
his own expense

a. I
Page

by individuals settling

sum paid by the purchaser of the gas to unit
operator as consideration
for the purchase of. gas
from the unit of which the
federal lease is a part-

. :

19th century to the Taylor Grazing Act of June
28, 1934, there was a general policy of the federal
government to permit acquisition'of title t open,
unreserved public lands

'States from production of
natural gas from an oil
and gas lease pursuant
to sec. 3, Act of August 8,
1946, 60 Stat.

| PUBLIC LANDS
GENERALLY

extinguishes

the right of the railroad
or its attorneys-in-fact to
select lands or receive
* compensation in lieu .of
lands originally acquired

* by it under the Act of
July 27, 1866, in aid of
construction of the railroad but relinquished under the Act of June 4,
441

* 1897------

302

.,INDEX-DIGEST.
RIGHTS-OFWAY

:: :;

(See also Indian Lands,),

ACT OF MARCH3, 1891

Page

GENERALLY

. 1. There is no grant of a rightof-way, under the Act of
: March

3,

1891,

-. i.

RIGHTS-OF-WAY-Con.

as

197

area

;ment as a wildlife

Act,

Coordination

life

the Bureau of Land
Management must consider the recommendations of the state and of
the Bureau of: Spdrt
Fisheries and Wildlife to
;assure conservation of the
fish and wildlife before
approving a right-of-way
application under the Act'
3, 1891, for a

of March
197

-pumping site and irrigation system3. A Bureau of Land Management decision which re-

an; application

jected

under the Act of March 3,1891, for a pumping station and irrigation system within a sall cove
of a reservoir withdrawn
for a fish and wildlife
management- area purL

suant to the Fish and,
Coordination
Wildlife.

suant to the Fish and
Coordination
Wildlife
Act, will be sustained
where it was made -in due
regard for thp public

Act, Will be sustained
-where it was made in
due-regard for the public
interest in managing the
area in light of that
Act

interest in managing the
area in light of that Act_ -

to

as

1891,

withdrawn lands without
approval of the Secretary
of the Interior, who may
deny an application and
approval of maps filed
thereunder upon reasonable grounds, or condition approval as to the
location of the improvements to be constructed2. Where land has been withdrawn for state manage-

* under the Fish and Wild-

the Act of March 3, 1891,

for a pumping site and irrigation system3. A Bureau of-Land Management decision which reapplication
jected; an
under the Act of March 3,
1891, for a pumping station and irrigation system within a small cove
of a reservoir withdrawn
for a- fish and wildlife
area pur- management

3,

March

to

withdrawn lands without
approval of the Secretary
of the Interior, who may
deny an application and
approval of. maps filed
thereunder upon. reasonable grounds, or conditio approval as to the
location of the improvements to be constructed.
2. Where land. has been withdrawn for state management as a wildlife area
under the Fish' and Wildlife Coordination Act,
the Bureau of Land
Management must consider the recommendations of the state and of
the Bureau of Sport Fisheries and Wildlife to
assure - conservation of
. the fish and wildlife before approving a rightof-way application under

1. There is no grant of a rightof-way under the Act of

197
.

'

,.

'

d',

.

.

7.

197

I
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RULES OF PRACTICE

I RULES OF PRACTTCE-fln

GENERALLY

1. Under the Administrative
Procedure Act, if a licensee has made a timely
and sufficient application
for a renewal of a license
in
accordance
with
agency rules, a license
with reference to an activity of a continuing
nature does not expire
until the application has
been finally determined
by the agency. This ineludes applications for
grazing licenses and permits under the Taylor
Grazing Act __

I - - Generally-Con.
rage

322

409.

that payment for the
777

overlay work involved
in repairing eroded pavement was provided for
in an accepted change

order and the appellant
failed to sustain its burden of showing thdt the
straitened financial circumstances in which the

contractor was in at the

299

time of the change order
was the result of wrongful action by the contracting officer or other
Government
personnel
administering the con-

tract under which the
claim of duress was asserted
2. The Board denies a Government motion for reconsideration where it finds

cation to take the depositions of Government
employees for purposes of
discovery granted, as the
contractor has not shown
good cause as required by
the Board's rule governing discovery (43 CFR
I where there is no justici-

page

1. A construction contractor's
claim for an equitable
adjustment
is denied
where the evidence shows

Generally

4. 11 53. An appeal will be dismissed

able issue or where the
appeal is moot _-_-_
4. Upon appeal from a decision
of an Administrative Law
Judge, the Board of Land
Appeals may make all
finfdings of fact and conclusions of law based
upon the record just as
though it were making
the decision in the first
instance_
BURDEN OF PROOF

APPEALS

1.. A contractor's application to
take. depositions of retired Bureau employees
and of a newspaper reporter will be denied,
since such prospective
witnesses are not under
the control of the Government and the Board
has no jurisdiction over
third parties _
2. A contractor who fails to take
advantage of Government offers to examine
certain information relative to its claims is not
entitled to have its appli-

.

APPEALS-Con.

(See Also Contracts, Federal Coal
Mine. Health and Safety Act of
1969, Indian Probate.)

that a diary entry contained in an exhibit
offered in evidence by the
Government,
together

with the testimony of a
299

witness for the appellant
created an inference that
the Government was responsible for an indeterminate portion of a pro-

.189
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APPEALS-Con.

RULES OF PRACTICE-Con.
APPEALS-Con.

Burden of Proof-Con.
tracted delay in removing
utility poles from the
work area on a road
construction job and that

Page

the Goverment failed to
rebut such inference even
though information having a direct bearing on
the propriety of liquidated damages assessed
for delayed performance
was apparently within
its possession or was more

accessible to it than it
was to the appellant.
The Board therefore reaffirmed its prior holdings
that no attempt should
be made to apportion the
delay between the parties

and that the contract
time should be extended

to the date the contract
was determined to be
substantially complete3. A contractor under a con-

235

tract for the construction
of a road has not sustained its burden of
proof where the only

evidence offered by it in

Dismissal
1. Where a supply contract
which provided for the
delivery and installation
of a television antenna
system did not contain a
"Suspension
of
the
2-404-74

8

245

Failure to Appeal
1. A proposed decision of a
District Manager which
includes a Notice of Advisory Board Adverse
Recommendation
becomes the final decision
of the Department
of
the Interior on a grazing
license application if no
partmental regulations-

777'

Hearings
1. An applicant for a section 15
grazing lease has no statu-

tory or regulatory right

345

_

page

appeal is taken in the
time permitted by De-

support of. a particular
claim is the testimony
of one witness who repeated the allegations
contained in the contractor's original claim
letter, as such assertions
have no probative weight
in the absence of further
amplification and documentation

Dismissal-Con.
Work" or other "pay for
delay" clause and the
Government
issued a
modification postponing
the delivery date because
the building in which the
system was to be installed had not been
completed, the Board
dismissed as beyond its
jurisdiction the contractor's claim for costs incurred in maintaining a
crew in readiness to perform the installation, inasmuch as the postponement of the delivery date
was not a change within:
the meaning of the
"Changes" clause

to a full evidentiary hearing before an administra.tive law judge; a hearing
on issues of fact may be
ordered by this Board
in its discretion, but a
hearing will not be ordered where the applicant
does not allege the existence of facts which, if
proved, would entitle her

to the reliefsought

698
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RULES OF PRACTICE-Con.
EVIDENCE-Con.

RULES OF PRACTICE-Con.
APPEALS-Con.

Standing to appeal
1. The Navajo Tribe of Indians
has standing within the
Department of the Interior to contest or pro-

Page

test against the issuance
of a confirmatory patent

to the State of Ltah for
school sections within the
exterior boundary of the
reservation for the Tribe

442

EVIDENCE

(43 CFR 4.115)-

4. A mining claimant is the
proponent of the validity
of his claim under the
Administrative Procedure
Act, 5 U.S.C. §§ 551
et seq. (1970), and has the
burden of overcoming by
a preponderance of evidence the Government's
prima facie case of failure
to comply with the location requirements of the
mining law and of lack of
discovery of a valuable
mineral deposit _-_
5. Where a nining claimant's

within. its

possession or was: more

accessibleto it than it was
to the appellant.. The
Board therefore reaffirmed its prior holdings

that. no attempt should
be made to apportion the
delay. between the parties

testimony at to location
and discovery is superficial and implausible, it
is reasonable for the Admainistrative Law Judge
to conclude from the

and that the contract
time should be extended

to the date the contract was determined to
substantially

299

rule governing discovery

damages assessed for de*layed performance*- was

plete-

-

required by the Board's

propriety of liquidated

be.

parties-

3. A contractor who fails to
fake advantage of Government offers to examine certain information relative to its claims
is not entitled to have its
application to take. the
depositions of Government employees for purposes of discovery granted, as the contractor has
not shown good cause as

1. The Board denies a Government motion for reconsideration where it finds
that a diary entry contained in an exhibit
offered in evidence by the
together
Government,
with the testimony of a
witness for the appellant
created an inference that
the Government was responsible for an indeterminate portion of a
protracted delay in removing utility poles from
the work area on a road
construction job and that
the- Government failed to
rebut such inference even
though information having a direct bearing on the

apparently

Page

2. A contractor's application to
take depositions of retired; Bureau employees
and of a newspaper reporter will be- denied,
since such- prospective
witnesses are not under
the control of the Government and the Board has
no jurisdiction over third

com235

evidence and the testi-

299
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EVIDENCE-Can.

mony of other witnesses
that none of the claims
was located according to

the' requirements of the
mining laws and that no
discovery
was made
thereon _-'
6. Evidence tendered on appeal
- in a mining contest may
not be considered except.
for the limited purpose of
deciding ..whether
a
further hearing is warranted, since the record
made at the hearing must
be the sole basis for
decision
7. A contractor under a con-

*

not be lightly set aside

-

issuance

of a

confirmatory patent to
the State of tah for
school land sections nowincluded
within
the
boundaries of the Tribe's
reservation is based solely
upon the evidence in the

hearing in the Department on this protest and

325

upon its own application
of the law to the facts in
'
this case
10. Exhibits and oral testiniony

in

offered by it in support

9. Although the Board of Land
-Appeals 'takes . official
-notice of the findings and
conclusions in' an inter-

a protest by the Tribe
against

of a road has not sustained its burden of proof
where the only evidence
of a particular claim is
the testimony of one
witness who .repeated the
allegations contained in
the contractor's. original
claim letter, as such assertions have no probative weight in the absence
of further amplification
and documentation8. The Board of Land Appeals
has authority to reverse
the findings of 'an Administrative Law Judge.
; However,' where the resolution of a case depends
primarily
upon
-the
Judge's findings of credibility, which in turn are
based upon his reaction
to the demeanor of witnesses, his findings will

Page

locutory order of the
'
Indian Claims Commission on the claim of the
Navajo Tribe of Indians
'against the t nited States,
* the
Board's decision on

324

tract for the construction
-

879

345

an

administrative

hearing are not fungibles
where evidentiary value
is ascribed on a quantum
basis. Instead, they are
products having differdnt
probative values dependent upon factors such as
relevance,
competency
aAd credibility
11. Where a prima fadie case
rests upon the establishment of a negative

fact, but the other party

-

109

441

has peculiar knowledge
or control of the evidence
as to such matter, the
burden rests upon him
to produce such evidence
'of sufficient weight and
credibility, and failing,
the negative will be presumed to have been established. This principle
applies in a mining claim

contest to the extent
* that where the Government has made a prima
facie case of nonmarket-

442
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RULES OF PRACTICE-Con.
EVIDENCE-Con.

RULES OF PRACTIC-Con
Page

ability, and the contestee
only testifies that he
made' sales but fails to

to show that there was
any unfairness in the
contest proceeding itself5. Where a prima facie case rests
upon the establishment of

buttress that testimony
with specific data as to
the sales or provide corroborating
evidence
thereof, he will be deemed
to have failed in his
burden of proof
12.: Under the Administrative
Procedure Act, hearsay
evidence is admissible at
a hearing if it is relevant,

572

777

the extent that where the
Government has made a
prima facie case of non-

marketability, -and the

deemed admitted under
43 CFR 4.450-7 and
the Manager will decide
the case without a hear324

contestee only testifies
that he made sales but
fails to buttress that testimony with special data
as to the sales or provide
corroborating
evidence
thereof, he will be deemed
to have failed in his burden of proof
.

572

HEARINGS

1. In connection with Government cancellation of a

timber sale contract, a
324

purported to be on the
defaulting
contestee's
behalf4. A mining claimant is not
denied due process merely
because of prehearing
publicity where he fails

matter, the burden rests
upon him to produce such
sufficient
*evidence :f
weight and credibility,
and failing, the negative
will be presumed to have
been established. This
principle applies in a
mining claim contest to

1. When a mining claimant has
failed to answer a complaint in a mining contest, the allegations are

ing----------------

325

other party has peculiar
knowledge or control of
the evidence as to such

GOVERNMENTCONTESTS

2. When, pursuant to 43 CFR
4.450-7, a Manager has
decided a mining contest
against a defaulting contestee and no timely
appeal was taken therefrom, a late appeal will
be dismissed under 43
CFR 4.411(b)3. A defaulting contestee can- not rely on an answer
filed by a co-claimant
when such answer never

Page

a negative fact, but the

material and not unduly
repetitious, but it has
little or no weight where
the circumstances do not
establish its reliability -

CONTESTS-Con.
GOVERNMENT

324

request for a hearing will
be denied where no facts
are: alleged which, if
proved, would warrant
granting the relief sought
2. An Administrative Law Judge
is not disqualified nor will
his findings be set aside in
a mining contest because
of a mere charge of bias
in the absence, of a substantial showing of bias
3. Where an Administrative Law
Judge's decision contains
a ruling, in a single sen-

203

325

881
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tence, on all of the proposed findings and conclusions submitted by a
party to a hearing and
the ruling on each finding
and conclusion is clear,
there is no requirement
that the Judge rule separately as to each of the
proposed findings and
conclusions
4. Evidence tendered on appeal
in a mining contest may
not be considered except
for the limited purpose of
deciding whether a further hearing is warranted,
since the record made at

Page

.

timony with specific data
as to the sales or provide
evidence
corroborating
thereof, he will be deemed
to have failed in his burden of proof _
7. A coal prospecting permittee who applies for a
coal lease, alleging with
325

supportive

*
.

§ 554 (1970),
325

data

that

before

his

application may be rejected because he has
not shown coal in commercial quantities
S. An applicant for a section 15;
grazing lease has no stat-

624

utory or regulatory right
538

to a full evidentiary hearing before an administrative law judge; a hearing
on issues of fact may be
ordered by this Board
in its discretion, but a
hearing will not be ordered where the applicant
does not allege the existence of facts which, if
proved,. would. entitle her
to the relief sought

698

PRIVATECONTESTS

1. The Navajo Tribe of Indians;
has standing within the,

Department of the Interior to contest or pro-

test against the issuance

Government has made a
prima facie case of non-

to the State of Utah for

contestee only testifies
that he made sales but

572

there is coal in commercial quantities within certain lands in his permit,
is entitled to a hearing
conducted in accordance
with the Administrative
: Procedure Act, 5 u.S.C.

the extent that where the
marketability, and the

I

fails to buttress that tes-

the hearing must be the
sole basis for decision--5. The Board of Land Appeals
will set aside its former
decision and remand a
contest proceeding for
further hearing where on
reconsideration of such
decision itfinds additional
evidence is necessary for
a final determination--6. Where a prima facie case rests
upon the establishment of
a negative fact, but the
other party has peculiar
knowledge or control of
the evidence as to such
matter, the burden rests
upon him to produce such
evidence of sufficient
weight and credibility,
and failing, the negative
will be presumed to have
been established. This
principle applies in a
mining claim contest to

RULES OF PRACTICE-Con.
HEARINGS-Con.

of a confirmatory patent
school sections within the
exterior boundary of the
reservation for the Tribe

442
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882

,SCHOOL LANDS-Con.

RULES OF PRACTICE-Con.
rage

PROTESTS

ditions, limitations, easements, or rights, if any,
he (and his delegates)
may determine questions
of law as well as fact, inCluding a determination
as to whether title passed

1. 'The Navajo Tribe of Indians
has standing within the

Department of the Interior to contest or protest

against the issuance of a

confirmatory patent to
the State of 'Utah for
School sections within
the exterior boundary of

under the school land
grant-

thei reservation for the

2. Although the Board of Land
Appeals takes official no'Q
tice of the findings and
conclusions in an interlocutory order of the
Indian Claims Commission on the claim of the
Navajo Tribe. of Indians
against the United States,
the Board's decision on
-

Tribe:

442

WITNESSES

1 A contractor's application'to
take depositions of retired Bureau employees
and 'of 'a newspaper reporter will be denied,
since 'such prospective
witnesses are not under
the control of the Government and the Board has
no jurisdiction over third

parties

-

-----

a

299

1. Where the Secretary of the

*Interior is' required by
the Act of June 21, 1934,
upon' application by a

state,. to issue a patent
to the state for school

the Sate of Utah for
school land sections now
the
within
included
boundaries of the Tribe's
reservation is based solely
upon the evidence in
the hearing in the De-

441

Department of the Interior to contest or pro299

test against the issuance
of a confirmatory patent

to the State of Utah for
school sections within the
exterior boundary of the
reservation for the Tribe
4. To determine whether any

Indian. occupancy by

date title vested and the

Navajos outside their
recognized ' reservation
boundaries was recog-

extent to which the lands
are subject to prior con-

bling Act of 1894 so as to

lands and to show the
-

the

and upon its own application of the law to the
-:
facts in this case
3. The Navajo Tribe of Indians
has standing within the

shown good cause as required by, the Board's
rule governing discovery
SCHOOL LANDS
GENERALLY

by

partment on this protest

the contractor has not

(43 CFR 4.115)

protest

441

Tribe against issuance of
a confirmatory patent to

2. A contractor who fails to
take advantage of Goveminent offers to examine
certain information relative to its claims is not
entitled .to have its appli*
cation to. take the depositions of. Government
employees for purposes
of discovery granted, as
:

*

Page

GENERALLY-Con.

nized: by the Utah Ena-

442
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Page

prevent the operation of
the grant of lands for
school purposes to the
State, the intent of Congress must be ascertained
by reading the provisions

of

Indian tribes" together,
* by considering the usual
meaning of the words,: by
determining the overall
purpose of the Act, and
by considering the provisions in accordance with
the historical milieu and
public policy of that time,
as well as any courtinter442

the: school land

grant to the State of Utah
was subject to existing

inchoate settlement

claiis, including any by
individual Indians outside

-their reservation,. if the
claims

were

not

per-

fected, the State's title
to the lands vested
6. The Acts of March

443

1, 1933,

adding "vacant,
unreserved, and undisposed
of" public lands to the
Navajo reservation, and
of September

1894,

Congress

did

State of Utah, effective
upon survey in 1900, to
be held in abeyance as,
to unreserved public lands
which may have been,
within a wide, undefined
perimeter of use by a proportionately few Navajo
families outside their reservation grazing flocks
of sheep with transitory
encampments in an area
also used by non-Indians
for grazing purposes and
wandered over by Indians
from other tribes
S. Where lands were not withdrawn for Indians, any
express or implied consent: by Indian Office
. officials to Navajos grazing sheep on public lands
outside their reservation
boundaries
where no
claim to the land was
made under section 4 of
the General Allotment
Act and the lands were
recognized by such officials and- other government officials as public

lands, rather than Indian
lands, could not create

2, 1958, de-

Indian tribal occupancy.

elaring lands within the
exterior boundaries of the
Navajo reservation in
trust for the: Navajo
Tribe, "subject to valid
existing rights," did not

rights to such lands .superior to the Congres-

sional grant to the State
of Utah for school lands,

and the State took an
unencumbered fee simple

affect the . existing title
of the State of Utah in

-

school sections which had

title to such sections---

GRANTSOF LAND

vested in the State in
1900 when surveys wereapproved including the
sections

Page .'

not intend the grant
of .school lands to the

claimer of lands "owned
or held by any Indian or

5. Although

SCHOOL LANDS-Con.
GENERAlLY-Con.

7. By the Utah Enabling Act

of the grant and the dis-

pretations of other statutes
_
-- -

883

1. Title to school sections
granted to the State of
I Utah by section . 6 of
444

the Utah Enabling Act,

44

:

444

INDEX-DIGEST

884
SCHOOL LANDS-Con.

SCHOOL LANDS-Con.

GRANTS OF LAND-Con.

28 Stat.

age

Page

PARTICULARSTATES-Con.

109, vests in

by reading the provisions

the State on the date

of the grant and the dis-

of

claimer of lands "owned
or held by any Indian or
Indian tribes" together,
by considering the usual
meaning of the words, by
determining the overall
purpose of the Act, and
by considering the provisions in accordance with
the historical milieu and
public policy of that time,
as well as any court
interpretations of other

Statehood

4, 1896),

(January

or upon

com-

pletion and acceptance
of the survey of the
sections if the lands were

not then surveyed __-_:

441

2. Where Indian
aboriginal
rights re terminated by
abandonment
or relin-

quishment by a treaty
with the United States,
a state may take a
grant

of lands

unen-

statutes
_-_
2. The Acts of March

* cumbered. by any occupancy claims in the
Indians, and where the

adding "vacant, unreserved, and undisposed
of" public lands to the
Navajo reservation; and

state's title has vested,
subsequent

action

by

Congress setting

the

lands apart as a reservation for the Indians cannot affect the state's
title. However, if a reservation has been created
prior to the grant, the
state's title cannot vest
until the reservation is

extinguished-

of September

443

1. A resurvey of either the
base lands or the lands
selected by a State will
have no effect upon the

State's right to further
lieu selection

:

1. To determine whether any
Indian:, occupancy
by
* Navajos: outside their
recognized
reservation
boundaries was recog-

nized by the Utah Enabling

Act of 1894 so as

2, 1958, de-

claring lands within the
exterior boundaries of the
Navajo reservation in
trust for the Navajo
Tribe, "subject to valid
existing rights," did not
affect the existing title of

INDEMNITYSELECTIONS

PARTICULARSTATES

442
1, 1933,

1

the State of

tah in

school sections which had
vested in the State in
1900 when: surveys were
approved including the
sections
.
3. By the.Utah Enabling Act of
1894, Congress did, not

intend the grant of school
lands to the State of
Utah, effective upon survey in 1900, to be held in
abeyance as to unreserved
public lands, which may
have been within a wide,
undefined perimeter of

to prevent the operation

use by a proportionately

of the grant of lands for
school purposes to the
State, the intent of Coigress must be ascertained

with transitory encamp-

few Navajo families outside their reservation
grazing flocks of sheep

444

885

INDEX-DIGEST
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SECRETARY OF THE INTERIOR-Con.
Page

Page

PARTICULARSTATES-Con.

ments in an area also
used by non-Indians for
grazing purposes and
wandered over by Indians
from other tribes

2. The Secretary

what lands are public
lands of the United
States, including the authority to determine navigability of a lake to ascer-

444

GENERALLY

filed by

In-

terior has the authority
and the duty to determine

SCRIP
1. A release

of the

a land-

grant railroad, pursuant

tain whether title to the

to section 321(b) of the
Transportation
Act of

land underlying the lake
remains in the United
States or whether title
passed to a State upon its
admission into the Union
3. Where the Secretary of the
Interior is required by
the Act of June 21, 1934,
upon application by a

1940, 54 Stat. 954, extin-

guishes the right of the
railroad or its attorneysin-fact to select lands or
receive compensation in
lieu of lands originally

acquired by it under the
Act of July 27, 1866, in
aid of construction of the
railroad but relinquished
under the Act of June 4,

1897_

-

-

-

-

state, to issue a patent to
the state for school lands

and to show the date title
vested and the extent to
which the lands are subject to prior conditions,
limitations, easements, or
rights, if any, he (and his
delegates) may determine questions of law as
well as fact, including a
determination
as
to
whether title passed under the school land grant-

302

PAYMENTIN SATISFACTION

1. Where a railroad's for6st lieu
selection rights are extinguished by a release given

to the United States, the
rights (if any) of a purchaser of the selection
rights from the railroad
are also extinguished--

302

"**

SETTLEMENTS ON PUBLIC LANDS

SECRETARY OF THE INTERIOR-

1.

1. "Delegation." The use of the
term
"delegation"
in
Solicitor's Opinion, IM36803 (Apr. 3, 1970), 77

I.D. 50, interpreting 25
U.S.C. § 48 allowing

Indian tribes to
be given * * *" direction
over Federal employees,
does not add substances

to the argument that the
statute is an unconstituprohibited by

Schechter Poultry
v.
United States, 295 U.S.
495 (1935)

homestead settlement
claim for an additional

homestead entry under
the Act of April 28, 1904
(33 Stat. 527), 43 U.S.C
§ 213, may be made for
unsurveyed
lands
in
Alaska by a person otherwise qualified who has
filed an application for
homestead entry on a

form. approved: by the

tional* delegation of au-

thority

A

218

Director, Bureau of Land
Management, and made
acceptable final proof
on his original homestead
settlement claim, where

441
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INDEX-DIGEST

SETTLEMENTS
:
Con.

ON PUBLIC

LANDSPage

the combined area of the
two claims does not exceed 160 acres-269

STATE GRANTS

1.

the Act of June 21, 1934,

upon

2. From the latter part of the

tent to which the lands
are subject to prior conditions, limitations, easements, or rights, if any,
he (and his delegates)
nay determine questions
of law as well as fact,
including a determination
as to whether title passed
under the school land

upon compliance with

grant
2.

Title

to

441

school

sections

granted to the State of
442

Utah by section 6 of the
Utah Enabling Act, 28
Stat. 109, vests in the
State on the date of

grant to the State of
Utah was subject to ex-

isting 'inchoate settle:lmeat claims, including

Statehood (January 4,
1896), or upon completion
and acceptance of the
survey of the sections if

the lands were not then
443

3.

surveyedTo determine whether any.
Indian
occupancy
by
Navajos outside their

recognized reservation
boundaries was recognized by the Utah Enabling Act of 1894 so as to
prevent the operation of'

the grant of lands for
school purposes. to the
State, the intent of: Congress must - be ascertained by reading the
provisions of. the grant
and the disclaimer of lands
owned or. held by any

tain reasonable modi-

n~~~~~~

a

and to show the date
title vested and the ex-

open, unreserved public
lands
by
individuals.
settling upon the land,
including Indians, but
vested rights were obtained to the lands only

fications taking into account Indian habits, character, and disposition -_

by

the state for school lands

mit acquisition of title to

any by individual Indians outside their reservation, if the claims were
not. perfected, the State's
title to the lands vested.
4. The Indian Homestead Acts
and section 4 of the General Allotment Act are
settlement acts within
the framework of other
settlement laws pertaining to the public lands,
and the practice, rules
and decisions regarding
white settlers on the
public lands have been
applied to them with cer-

application

state, to issue a patent to

19th century to the Taylor Grazing Act of- June
28, 1934, there was a
general policy of the Federal Government to per-

a specific act of Congress, and only for the
* 0 ' maximum .acreage allowable under that law.
3. Although the school land

Page

Where the Secretary of the
Interior is. required by

443

Indian or Indian tribes"

441.

INDEX-DIGEST
STATE GRANTS-Con.
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Page

together, by considering
the usual meaning of the
words, by determining
the overall purpose of the
Act, and by considering
the, provisions in accordance with: the historical milieu and public
policy of that time, as
Well as any court interpretations of other statutes __
4. Where Indian
aboriginal
rights are terminated by
abandonment
or relin-

442

title

by considering the usual

has

by Congress setting the.
lands apart as a reservation for the Indians

pretations of other statutes-

cannot affect the state's

3. The word "held"

title. However, if a reservation
hag
beea
created prior to the grant,

443

GENERALLY

1. There is a well-established
rule of statutory construdtion to favor Indians in
case of doubt as to the
meaning of words in treaties or legislation in' their
behalf; however, the rule
is not inflexible in its application and must give
way where. such action is
warranted by other rules
of construction and the
circumstances
of the
_____

2. To determine

Indian

____

whether any

occupancy by

as used

in statutes in relation to

STATUTORY CONSTRUCTION

case

of the grant and the dis-

: meaning of the words by
determining the overall
purpose of the Act, and
by considering the provisions in accordance with
the historical milieu, and
public policy of that time,
as well as any court inter-

vested, subsequent action

the state's title cannot
vest until the reservation
is extinguished-_

Page

claimer of lands "owned
or held by any Indian or
Indian tribes" together,

:state may take a grant of
lands unencumbered by
any occupancy claims in
the Indians, and where

state's

STATUTORY CONSTRUCTION-Con;
GENERALLY-Con.

Navajos
outside their
recognized
reservation
boundaries was recognized by the Utah EHiabling Act of 1894 so0as to
prevent te operation of
the grant of lands for
school purposes to the
State, the intent of Congress must be ascertained
by reading the provisions

quishment by a treaty
with the United States, a

the

887

land
often
means
"owned," but as there is
no fixed primary-or tech* nical meaning, its meaning must be determined
by the context in which
it is used to ascertain the
legislative intent -443
4. Historical differences between

the situation in Alaska
and the other states afford reasons for different"
interpretations of legislation pertaining to Alaska
natives and legislation
pertaining to Indians in

the other states. Therefore section 8 of the Act
442

of May 17, 1884, regard-

ing the occupancy of
Alaska natives and others

443
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STATUTORY CONSTRUCTION-Con.
GENERALLY-Con.

upon public land, is not

in pari materia with the
disclaimer provision in
section 3 of the Utah
Enabling Act of 1894, as
to lands "owned or held
443

taking

a discovery, and whether
the discovery was made
prior to the effective date
of the Act
_
2. Testimony by a government
mineral engineer that he
examined the mining
claims and the worldngs
thereon and sampled the
. areas recommended by'

modifications

into

account

Indian habits, character,

and disposition-

- 443

intend the grant of school
lands to the State of

the claimant but found

lhiitations imposed by
section 4 of the Act of
July 23, 1955

792

HEARINGS
1. A hearing under section 5- of
-

by Indians from other
tribes-

792

no evidence of a valuable
mineral deposit which
would have in the past
or present justified a person of ordinary prudence
in the further expenditure
of his time and means an
effort to develop a valuable mine, is sufficient to
establish a prima facie
case of absence of a discovery so as to subject a
mining claim to the

6. By the Utah Enabling Act
of 1894, Congress did not
Utah,
effective upon
survey in 1900, to be
held in abeyance as to
unreserved public lands
which: may have been
within a wide, undefined
perimeter of. use by a
proportionately
few
Navajo families outside
their reservation grazing
flocks of sheep with transitory encampments in an
area also used by nonIndians for grazing purposes and wandered over

and restrictions of section
4 of the Act, the issue is
whether or not there is
now disclosed within the
boundaries of each claim'
valuable minerals of sufficient quantity, quality,

and worth to constitute

to them with certain

reasonable

1. In a proceeding under section 5 of the Surface Resources Act of July
23, 1955, to determine
whether a mining claim is

subject to the limitations

by any Indian or Indian
Tribes"
=
5. The Indian Homestead Acts
and section 4 of the General Allotment Act are
settlement acts within the
framework of other settlement laws pertaining to
the public lands, and the
practice, rules and decisions regarding
white
settlers on the public
lands have been applied

Page

GENERALLY

rag

444

the

Surface

Resources

Act

'of July

23,

1955,

- directed only to a portion
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TAYLOR GRAZING ACT-Con.
GENERALLY-Con.

ernment-

TIMBER SALES AND DISPOSALS

1. Where a verified statement

1. Upon request of the State
'Director, a District Manager, Bureau of Land
Management, who has

filed pursuant to the Sur-

-

face Resources Act of
July 23, 1955, fails to set
forth, as required by section 5(a) (3) of the Act,
all of the sections of
public land . which are
embraced within each of
the claimant's mining
claims, the statement is
as
to
an
defective
inadequately
described
claim and said claim is
subject to the limitations

authority to enter into
-

202

31, 1947, as amended, 30
U.S.C. § 601 (1970) gives

.793

GENERALLY

the Secretary the power
to dispose of timber on
the public lands if to do
so would not be 'detrimental to the: public in-

terest _ -

1. Prior to the Taylor Grazing
Act of June 28, 1934,
ungenerally . open,
reserved ' public 'lands
could be grazed upon
without federal governmental interference or
regulation, but subject to

certain state laws "

-:

Government

2. Section 1 of the Act of July

TAYLOR GRAZING ACT

2. From the latter part of the
19th' century to the
Taylor Grazing Act of
June 28, 1934, there was
a general policy of the
federal government to
permit acquisition of title
to open, unreserved publie lands by individuals

timber
sale contracts
also has authority to
terminate such contracts
when to do so would be

in the best interest of the

and restrictions of the

Act - ----------

Page,

including Indians, but
vested rights were obtained to the lands only
upon compliance with a
specific act of Congress,
and only for the maxiLmum acreage allowable
under that law
_
442

792

VERIFIEDSTATEMENT

-

-

setting upon the land,

of a claim is insufficient to
establish an absence of
a discovery as to the
Wholeclaim as the locator
may still have a valuable
mineral deposit on that
portion of the claim not
challenged by the Gov-

442

-

--

203

3. In accordance with guidelines
-,provided by the Council
on Environmental Quality, 36 F.R. 7724, detailed
environmental
statements are not. required under section 102(2) (C) of the National
Environmental
- Policy
Act of 1969, 42 U.S.C.
§ 4331(2). (C) (1970),

in

connection with the cancellation of a timber sale
contract where it is not
reasonable to anticipate a

cumulatively signifiant
adverse. effect

on

environment _-__

the
203
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*GENERALLY

1. The

*l::

Secretary' of the In-

OP 197 Con.

terior has the authority
and the duty to determine

UNIFORMRELOCATION
ASSISTANCE-Con.

:what lands are public
lands of the United
States, including
the

Moving and

action in which, the
United States acquired
one of two disconnected

lake remains in the
United States or whether

tracts

title passed to a State
upon its admission into
313

proximately
5% miles
southwest of it, are properly disallowed as not
compensable -

ASSISTANCE

.

Related

Ex-

-RelatedExpenses

FixedPayment S , a

1. A claim for a fixed payment
in lieu of, actual moving
and related expenses is
properly disallowed in the
case of a partial acqiiisi-:
tion of a farm operation

where the farm met the
. definition of a farm opera-

tion prior to the acquisition and the prop-

by the Bureau head in ac-

:

-::

PartialTakingof FarmOperation

1. Where qualified persons displaced from their dwelling elect to receive a
moving expense allow-.
ance under subsection 202
(b) of the Act, the payment is properly based
on the schedule established for such purpose
-

erty remaining after the

cordance with moving allowance schedules main-

acquisition

also

meets

tained by the State high-

that definition-

way department of the
State in which the displacement occurs

Takingof FarmOperation

Payment for MovingExpenses
Generally

1. A claimed loss in appraised
value of a dwelling property which serves as the
headquarters for a farm
operation, and the ex.pense incurred in obtaining the appraisal, being

unrelated to the trans-

554

Paymentsin Lieu of Movingand

MovingExpense Allowance.

:

comprising the

farm operation, one of
which was situated approximately 8 miles north
of the dwelling site prop-

erty and the other ap-

UNIFORM RELOCATION ASSISTANCE: AND REAL PROPERTY
ACQUISITION
POLICIES ACT
OF 1970
UNIFORMRELOCATION

penses

page

Generally-Con.

ascertain whether title to
the land underlying the

Moving and

Ex-

Payment forMoving Expenses-Con.

authority to determine

_ _

Related

penses-Con.

navigability of a lake to

the Union_-_

UNIFORM RELOCATION ASSISTANCE AND REAL PROPERTY
ACQUISITION POLICIES ACT

719

1. In computing average annual
net earnings of a farm
operation for purposes of

determining the amount
of the

fixed relocation

payment to which the
claimants are entitled
* under ubsection 202(c)
of the Act,: by reason
of displacement
from
their farm operation, the
utilization by the Bureau

554

891

INDEX-DIGEST
UNIFORM RELOCATION ASSISTANCE AND REAL PROPERTY'
ACQUISITION
POLICIES ACT.

UNIFORM RELOCATION ASSISTANCE AND REAL PROPERTY
ACQUISITION POLICIES* ACT

OF 1970-Con.

OF 1970-Con.
UNIFORM
RELOCATION
ASSISTANCE-Con.
Moving and Related

penses-Con.

UNIFORMRELOCATION
ASSISTANCE-Con.

Replacement Housing Pay-

Ex-

*ment for Homeowners-

Paymentsin Lieuof Movingand
RelatedExpenses-Con.
Fixed Payment-Con.

Takingof FarmOperation-Con. page

of a four-year period
which is more: equitable
for establishing such earn-

Con.
*which, when added to the
acquisition cost of the
dwelling acquired, meets
the reasonable cost of the
comparable. replacement
dwelling which is decent,

ings than the. two-year

safe and sanitary, and

periodwhich would otherwise be applicable, will
be upheld as a reasonable
exercise of the discre-

adequate to accommo.date the displaced, persons, the Bureau determination will be affirmed.
In
determining
such
amount, it is proper to

tionary authority delegated to the Bureau for
such purpose under per_

_

-_-_

of the acquired dwelling,
719

2. In computing average an-,
.nual net earnings of a
farm operation for purposes of determining the
amount of the fixed relocation payment to which
the claimants are entitled
under subsection 202(c)
of the Act, charges for
use of the lands on a

Replacement. Housing Payment for Homeowners

1. Where it appears that .the replacement housing, pay-

ment authorized by the
Bureau under subsection
203(a)(1)(A) of the Act
represents an amount

- the proportionate amount.
of the total acquisition
costs in excess of appraised valuation of the
acquired property which
is allocable to the acquisition cost of the acquired
dwelling

719

WITHDRAWALS AND RESERVATIONS
GENZR9ALLY

1. Where land has been withdrawn for state management as a wildlife area
under the Fish and Wildlife Coordination Act, the
Bureau of Land Manage-

rental basis may 'not be
deducted from net earnings which are reported
and recognized .for income tax purposes of the
owner of the farm operation
_--

Page!

add to the total appraisal

tinent Departmental regulation

:

ment must consider the
719

recommendations of the
state and of the Bureau
of Sport Fisheries and
Wildlife to assure conservation of the fish and
wildlife before approving
a right-of-way application
under the Act of March 3,
1891, for a pumping site

and irrigation.system--

:
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892
WITHDRAWALS

WORDS AND PHRASES-Con.

AND RESERVA-

TIONS-Con.
Page

EFFECT OF

1. Where

Indian

aboriginal

rights are terminated by

1069 (1928), as amended,
43 U.S.C. § 1068 (1970),

reor
abandonment
linquishment by a treaty

means a person by whom

with the United States,
a state may take a grant

a grant is made, grant
being a generic term
the
under
applicable

of lands unencumbered
by any occupancy claims
in the Indians, and where

the

title

has

subsequent

ac-

State's

vested,

statute to all transfers
of real property, including devises and transfers
by operation of law
3. "Delegation." The use of the
in
"delegation"
term

tion by Congress setting
the lands apart as a
the
for
reservation
Indians cannot affect the
state's title. However, if
a reservation has been

tinguished-

. is

36803 (Apr. 3, 1970), 77

I.D. 50, interpreting 25
U.S.C. § 48 allowing Indian tribes to " * * be

given * * * " direction
over Federal employees,
does not add substances

ex-

-

443

2. Where land included in a
homestead entry is deamong lands
scribed
subject to
withdrawn
valid existing rights, the
withdrawal attaches to
the land upon cancellation of the homestead

---entry

thority

811

prohibited by

Schechter Poultry v. United States, 295 U.S. 495
__-_--(1935)___
4. "Held." The word "held" as
used in statutes in rela-

218

tion to land often means
"owned," but as there is
no fixed primary or technical meaning, its meaning must be determined

by the context in which it
is used to ascertain the

to entry under the home811

WORDS AND PHRASES

legislative intent5. "Public. Land." The term

443

"public land," as used in
the Color of Title Act, 43
*

1. "Two Consecutive years." The
term "two consecutive
years" in 43 CFR 4115.2-

U.S.C.

does not

§ 1068

(1970),

include land

purchased by the Gov-

1 (e) (9) (i) means two con-

secutive application years
and not two growing
seasons -

to the argument that the
statute is an unconstitutional delegation of au-

3. Public lands which are withdrawn from all forms of
appropriation under the
public land laws, except
location for metalliferous
minerals under the mining laws, are not subject
stead laws-

209

Solicitor's Opinion, M-

created prior to the
grant, the state's title
cannot vest until the
reservation

page

2. "Grantor." The word "grantor" as used in the Color
of Title Act, 45 Stat.

18

ernment. That term does
not include land which
has been set, aside by
Executive Order for the
benefit of the Indians---
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