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PREFACE

This volume of Decisions of the Departnent of the Interior covers
the period from January 1, 1970to December 31, 1970. It includes the
most important administrative decisions and legal opinions that were
rendered by officials of the Department during the period.
The Honorable Walter J. Hickel served as Ser'etary of the Interior
during the period covered by this volume; Mr. Russel E. Train served
as Under Secretary; Messrs. Hollis M. Dole, Carl L.. Klein, Harrison
Loesch, James R. Smith and Dr. Leslie L. Glasgow served as Assistant
Secretaries of the Interior; Mr. Lawrence H. Dunn served as Assistant
Secretary for Administration; Mr. Mitchell Melich served as Solicitor
of the Department of the Interior and Mr. Raymond C. Coulter as
Deputy Solicitor. Mr. JamesM. )ba' served as Director, Office of
Hearings and Appeals.
This volume will be cited within the Department of the Interior as
"77 I.D."

Secretaryof the Interior.
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ERRATA
Page 5-Correct Headnote, Line 2 to read 4582.
Page 10-Topical Index 2d sub -heading,, delete (s) from Description.
Page 51-N. 2, delete E from etc.
* Page 92-N. 5,Ltine 6, Citation should read 43 OFR 257.3(b),(20 F.R. 366).
Page 113-After sub-topical heading Criminal Jurisdiction insert main headg Indians.
Page 122-Add (s) to topical Index Headings Priticte tA change' and Sub-

*HeadingProtest.
Page 125-Line 2 from bottom of page dhange' Citation' to read 30 U.SC.
'secs. 211-214' (1934).
Page 137-N 38 shbuld read Appellant's Brief (IBCA-790-W69).
i
Page 140-2d par, line 3 should read evidence that chaiged conditionIg in
* either the first or the second
iPage 141-Correct subject heading Administration to Administrator.
Page 143-Last par, correct the word second.
'' Page 146-N.

should read 16 U.S.C. 825s.

-

-

Page 162-N. 5; Line 2, corect expiring to expired.
- s4
'Page 176-Line 10, citation shfuild'rend4 isee:C.se&117 (194
*Page 179-8 pt. par should read *
to prevent theiss ncofPatentconfirmingthe title to such lands'Y
'
-.

-

-

-

Page 180-Line 10, correct bona fide to bona fldes.
Page 1'94-First par. line 7 insert a between the words eas and foreseeable.
2d par. line 2 delete the and insert that allowed *
i
2d par under Claim 3-line 6 delete that insert than have been
recognized.
Page 200-N. 61, line 3 should read 75 I.D. 41 * *
Page 209-Par. 5, line 5-correct the word to.
Page 221-Par. 1, line 1 add () to service.
Page 253-N. 10 should read Graybar * * *.
Page 291-Topical index heading should read Common Varieties of Minerals.
Page 294-Qualified Applicant, par. 2, line 4 should read of qualifying is not

lost

**

Pages 294, 295-Oil & Gas Leases, sub-headings Cancellations & Termination,
line 8 correct etinguished.
Page 297-Add 2d subheading Burden of Proof-Continued.
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DEPARTMENTAL DECISIONS PUBLISHED IN INTERIOR DECISIONS

The table below sets out in alphabetical order, arranged according
to the last name of the first party named in the Department's decision,
all :the departnental decisions .published in. the Interior Decisions,
begunning with volume 61, judicial review of which was sought by one

of the parties concerned. The nale of the action is listedas it appears
on the court docket in

~eachcour-t. *Where the decision of the court.

has been published, the citation is given; if not, the docket number
and date of flnal action taken by the court is set out. If the court
issued an opinion in a nonreported case, that fact is indicated;- otherwise no opinion was written. Unless otherwise indicated, all.suits were.
commenced in the United States District Court for the District of
Columbia and, if appealed, were appealed to the United States Court
of Appeals for the District of Columbiai Circuit.;.Finally, if judicial
review resulted in a further departmental decision, the departmental
decision is cited. Actions shown are those taken prior to the end' of the
year covered by this volume.
Adler ConstructionCo., 67 I.D. 21 (1960) (Reconsideration)
Adler

Construction-

Co. v. U.S., Cong. 10-60. Dismissed,

423 F. 2d 1362

(1970); rehearing denied, July 15, i970.

Estate of John J. Akers 77 I.D. 268 (1970)
DollyCustr
pending.

Akcersv. The Dept.'of the InteriorCivil

State of Aladka Andrew Kalerak,Jr.,73
-

No. 907, D. Mont. Suit

I.D. 1 (1966)

An rew_ KeraI-J. ',Jr., et al. ,v. Stewart L. Udall, Civil No. A-35-66,
D. Alas: Judgment for plaintiff, October 20; 1966; rev'd., 396 F. 2d 746
'(9th Cir. 1968) ; cert. denied, 393 U.5 1118 (1969)..

Allied'Contactors, Inc., 68 I.D. 145 (1961)"'
:Allied Contractors,

Inc. v. U.S., Ct. Ci No. 163-63. Stipulation

ment file daich3, 1967; compromised.

leslie N. Baker' et a/.,

of settle-

.-

828454
'(6ctbbi 26,1960). On reconsideration

Autrice C. Copeland, 69 I.D. 1 (1962)
Autrice Copeland Freeman v. Stewart L. Udall, Civil No. 1578, D. Ariz.
Judgment -for-idefe'ndant;'September'3,; 1963 (opinion-); aff'd.,' 336 F. 2d
706 (9th Cir..1964) ;no petition.
-'
xvII
423-620-71

2
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Max Barash, The Texas Co., 63 I.D. 51 (1956)
Max Barasi v. Douglas McKay, Civil No. 939-56. Judgment for defendant,
June 13, 1957; rev'd. & remanded, 256 F. 2d 714 (1958) ; judgment for plaintiff, December 18, 1958. Supplemental decision, 66 I.D. 11 (1959); no petition.

Barnard-Crtiss Co.,-64'I.D.312 (1957) 65LD. 49 (1958)
Bariard-Curtils
Co. v. U.S., t. Cl. No. 491-59. Judgment for plaintiff,
301 F.2d909 (1962).

Eug.eniaBate, 69I.D. 230 (1962)

.

,

.- 4tterixe S. Poster &BrookcH. Duncan, Ifv. Stewart L. Udall,.Civil No.
5258, D. N.M. Judgment for defendant,'January

8,, 1964; rev'd., 335 F. 2d

8,28 (10th Cir. 1964) i no petition.,

Sam: Beigesen, 62-I.D. 295iRecons.ideratip. de ied, IB.CA1

.cemberl9,1955)
Sam Bergesen
March;11 ,1958;no

BLMLA045569

.

,.

,

i. U.S.,Civil
appeal.,

No. 204,' D. Wash, Complaint dismissed

o

:i

7ED.'231 (1963)

i'<_

'

New York State Natural Gas Corp. v. Stewart L. Udal
2.

Den

.

.

-CivilNo. 2109-63.-

dal etal., eivii No.2109-

Coisoliddteclaits SutpplyiC'orp'9. Stewart L

'63: 'Jidgmehtifor defendant, '8eptmber O, 1965; Per curiam'decision, aff'd.,-April 28, 1966; no petition..,';

L'loq~>d
W. Boot-h76'J.
Lloyd

73 (1969)t''t' 'aig

TV. Booth v. Walter

J. Hickel,

f'0

i

D. Alas. Judgmeint

Civil No 4-9,

for defendant, June 30, 1970; no appeal

_.

velvin A. Brown, 69 I.D. 131 (1962)
Melvin A. Brown v. Stewart L. Udall, Civil No. 3352-62.Judgment for
defendant, -September 7, 1963; 'ev'd.,'33 F. 2d 706'(1964) ; no etion.

R.C.Buch,75I.D.140 (1968)

,

.

.

R. C..Buch v. Stewart L. Udall, Civil No. 68-1358-PH, C.D.,Cal. Judgment
for plaintiff, 298 F. Supp. 381 (1969), appeal docketed.

The Calif ornia Co.,66I.D. 54 (1959)

, . .,
.
The California Co. v. Stewart L. Udall, Civil. No. 980-9. Judgment for

''defendant, 187 F. Sup. 445, (13),

...

a

,

.

2d 384 (1961).

In the Matter of Caleron:Pcrish; loisiana,' CameronParish Police
Jury & CameronParish chool Board. June 31968 appeald by
Secretary July,5, 1968,17 I.D. 289 (1968).
CameronParish Police Jury v. Stewart-L.

-Udall,

et al;, Civil'No.14,206,

W.D. La. Judgment for plaintiff, 302 P. Supp. 689 (1969); order vacating

'priororderissuedNovenber'5,1969.'

-

''

-

*

Carson Construetion Co., 62 I.ID. 422 (1955)
Carson Construction

Co.

v. U.S.,

December14, 1961; no appeal.

Ct.Cl. No. 487-59. Judgment for plaintiff,
' ,

*
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Chargeability of Acreage Embraced in Oil andGas Lease Off e,
$hell Oil o., A,- 30575 (QctQber 31, 1966)

71 I.D. 337(1964)
Shell ol

ao. V.

Udall; Civil No. 216-67. Stipulation of dismissal filed

August 19, 1968.

Cahewi-Cote Perlite Corp. v. Arthur

.-W. Bowen, 72 I.D. 403 (1965)

Boicea f. Ci -mi>-fot-Perlite, No. 2 CA-Civ' 248,:Ariz. dt. App. Decision
against the Dept. by the lower court aff'd., 423--Pi 2d :104 196T) rev'd.,
432P.2d435 (1967).

Stephei H. Clakso , 72ILD, 138.(1965)
Stephen H. Clarkson v. U.S;C,ig.

Ref. 5-68d'Suft pd

fing.

Mrs. Hannah Cohen, 70 I.D. 188 (1963)
Hannah and Abram Cohen v. US.,

iv.iIo.

3.18, D. R. I., G'ompromised.

,.

I4l). 409,(1,963),,,,,,,,
Badrney., (Colfson,,70.
-BRaPy

1?. Colson;et

al. v.-StewartJ'

Vddtl,'Civfl

=-,,,

No. 63-26-Civ.-Oc, M.D.

Fla. Dismissed with prejudice, 278 F. Supp. 826 (1968); afFd.; 428 F. 2d 1046
.
J
(5th Cir. 1970); petition for cert. fied Nove ber15,1970..-

Ca ,o nCo., IeISE, Liss,;63I p.16|(1Q6). ) ;
Col'amlicen
Merwin E. Liss v. Fred A. Seatow, Oivil'No.' 3233-56' Jugiment -for'defendant, January 9, 1958; app e dismised forjwant of prosecution, Septem
ber 18, 1958, D.C. Cir. No. 14,647.

ead
Appeal by theCoifederatedSalsh ft Aootea sb.ofthFa
Reservation, in the Matter of the. Enrollzent of rs. Elverna Y.
Clairnont Baciarelli, 77 I.D. il6 (1070)
ElvernaYevonne ClairmontBaciarelliv.

-Walter.J.Hicel

2200,D.Cal.Suitpendiug.:]'

i'

l

Civil,
No.
ivil"

T0-

. 0-0

,A-p)eazof!iContinental Oil Co.,,68I.D.3371(1961)
Continental Oil Co. v. Stewart L. Udall, et al., Civil No. 366-62. Judgment
for defendant, April 29, 1966; aff'd., February 10, 1967; cert. denied, 389
S. 839 (1967).
Autrice C. Copela.nd, See Leslie N. Baker et al.
Co.,
73
I.D.
229
,(1966)
Appeal of CosmnoConstruction
at CL119-68.Suit pending.,
et al. v. TJ.S.,
osmtoConstrtionCo.,

Joh "C.dArimas' J., P. A. McKenna,63 I.D.82 (1956)
Patrick

A. McEKenna v. Clarence A. Davis,

-

Civil No. 2125-56. Judgment

""for defbndanit June 20, 1957, aff'd., 259;F: 2d 780 (1958); cert. 'denied,
358 U.S. 835 (1958).

The, Dredge Corp.,64I.D. 368 (1957) 65I.D. 336 (1958)

,

The Dredge Corp. v. J. Itssel Penny, Civii No. 475,' D. Nev.' Judgment
for defendant, September 9, 1964; aff'd., 362 F. 2d 889' (9th Cir. 196);
no petition. See also Dredge Co. v. Husite Col, 369 P. 2d 676 (1962); cert.
denied, 371 U.S. 821 (1962).

CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW

XX;

JohnJ. Farreily, etal., 62 I.D. 1 (1955)

i

John. J. Farrelly d Th e Fifty-One Oil CO. v. Doulas McKay, Civil No.
3037-55. Judgment for plaintiff, October 11, 1955; no appeal..

'. Jack Foster,75 I.D. 81 (1968)
Gladys H. Foster, Executrix of the estate of T. Jach'Foster v. Stewart L.
Udall, Boyd L. Rasnssen,
Civil No.. 7611, D. N.M. Judgment for plaintiff,
June 2, 1969; no appeal.

Franco Western Oil Co., et al., 65 I.D. 316,427 (1958)
Raymond

J. Hansen

v. Fred A

Seton,

Civil No. 2810-59. Judgment for

plaintiff, August 2,1960 (Opinion) ; no appeaL
See Safarik

-

-

v. Udall, 304 F. 2d 944 (1962);

(1962).
p t i -;f
Gabbs Exploration Co.,67 I.D. 160 (1960)

cert. denied, 371 U.S. 901

+ 0-

0

Gabbs&Exploration Co. v. Stewart L Udall, Civil No. 219-61. Judgment for
1, 1961; aff'd.,- 315 F. 2d 37 (1963).; cert. denied, 375

defendant, December
U.S. 22 (1963).

Stanley Garthofner Du&ll Bros., 67 I.D. 4 (1960)
Stanley Garthofner o.:Stewart L. Uda/l, Civil No. 4194-60. Judgment for
plaintiff, Novemer 271961;noappeal.

Gerl

Excavain CVo.,
67ID. 344 (1960).
General Ecavating

prejudice

December

Co. v. U.S., Ct. Cl. No. 170-62.

Dismissed

with

16, 1963.

Nelson A. Gertthda, 64 ID. 225 (1957)
Nelson A. Gerttula v. Stewart L. Udall, Civil No. 685-60. Judgment for
defendant, June 20, 196i;''motion for rehearing 'denied, August 3, 1961;
aff'd., 309 F. 2d 653 (1962); no petition.

CharlesB. Gonsales et al., Western Oil Fields,Inc., et a.,; 69 I.D. 236

(1962);
Pan AmriericanPetroleum gorp. C
tharles B. Gonsales v. Stewart I. Udall,
Civil No. 5246, D. N.M. Judgment for defendant, June 4, 1964; aff'd.,
352 F. 2d 32 (10th Cir. 1965); nolpetition.

Gulf Oil Corp., 69 I.D).30 (1962)
Southwestern Petroleum? Corp. v. Stewart L. Udall, O' vil No. 2209-62.
Judgment for defendant, October 19, 1962 aff'd., 325 E. 2d 633 (1963);
no petition.

Guthrie Electrical, Construction, 62 ID. 280-.(1955), IBCA-22
(Supp.)

(March 30, 1956)

Guthrie Electrical C gtrutction Co. v. U.S., Ct. Cl. No. 129-58.'Stipulation
7 of set~tlement filed September
.case closed October 10, 1958.

11, 1958. Compromised

offer accepted

and

L.H.Hagood, etal.,65I.D..4056(1958)Edwin Still, et al. v. U.S., Civil No. 7897, D. Colo. Compromise accepted.
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Raymond J. Hanen, et al., 67I.D. 362(1960).
-;.
'Rayio dj. .HaAsen,'et al. v. Stewart L. Udall, Civil No..3902-60. Judgment for. defendant,'.June:23,.1961; affd,. 304 F. 2d941 (1962)-; cert.:dened,
371 U.S. 901 (1962).

Robert Schulein v. Stewart L Udall, Civil No. 4131-60. Judgment for
defendant, June 23, 1961; aff'd., 304 F. 2d 944 (1962)i; no petition.

-Kenneti Holt. an nTi ida,

6tc., 68 I.1). 148 (1961):;

Kenneth Holt, etc. v. U.S., Ct. Cl. No. 162-62. Stipulated judgment,.July 2,
1965.

$ 0;

pa6Cr

6aCo., 70I..228 (1963)

Hope Naztural Gas o. v. Stewart L. Udall, Civil No. 2132-63.
Consolidated Gas Supply Co p. v. Steiwart L. Udall, et al., Civil No. 2109-63.
Judgment' for defendant, September 20, 1965; Per curiam decision. aff'd.

April28,1966;nopetition.
Boy L. Hutse v. WTillam H. Griggs, 67 I.D.212 (1960)
'
William H. Gggs v. llichael T. Solan, Civil No: 3741, D. Idabo. Stiplation for dismissal filed May 15, 1962.'
.

6HiItrGroup,
Hi6
Os-Iian72I.D. 156 (1965)

IdaholDesert Lan

Wallace Reed, et al.. v. Dept. of the Iterior,: et '.al:.-Civil No. 1-65-86,
D. Idaho. Order denying preliminary injunction, September -3, 1965; dismissed, November10, 1965; suit pending.

Trterpretattiono te Subrneged Lands
i
Aot, 71 IDI.20 (1964)
Floyd
Fprejudice,

A. Wallis v. Stewart L. Udall, Civil No. 3089-63. Dismissed with
March

27j 1968.

J. A. Terteling & $ons, 64I.D. 466(1957)
Jf. A. Terteling d, Sons V. U.S., Ct.Cl. No. 114-59. Judgment for. defendant,
390 F. 2d 926 (1968) ; remaining

J. D. Armstrong

aspects

compromised.

Co., 63 I.D. 289 (1956)

J. D. ArnistrongInc.
v, U.S., Ct. Cl. No. 49".6.- Plaintiff's motion to
dismiss petition allowed, June 26,1959.

Anqguita L. Kluenter, et al., A-30483, November 18, 1965

. See BobbyLeeMoore,, eta..i:''
Leo J.Kottas,Earl

Lttzenhiser,73I.D.

,

':.,0

:-

E.

123 (i966)

Earl AL.Lutzenhiser and Leo J. Kottas v. Stewart L. Udall, et al., Civil
Mdt. Judgment for defendant, June 7, 1968;Iaffl'd., 432 F. 2d
328 (9th Cir. 1970); r'iehearing-denied, November 5, f970:
No. 1371, D.R

Mac' L. KruegerJ Vorghan B. Connelly, 65 LD. Th5 (1958)
Max Krueger v.,Fred A."Seaton, civii No.3106-58. Complaint
by plaintiff; June 22, 1959;.

dismissed

XXII
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W. Dalton La Rue, Sr.,

69D.i 120 (1962).

W. Daltoin'LaR.R~te,Sr. v. Stewart L. Udall, Civil No. 2784-62. Judgmnent
for defendant, March. 6, 1963;; aff'd., 324 F. 2d 428 (1963) ; cert. denied,
376 U.S. 907 (1964).

l. B. S amfor , I'r6,j7 I.D. 86 (1967)
L. B. Samford,

Inc. v. U.S., Ct. Cl. No. 393-67. Dismissed,

410 li. 2d 782

(1969); no petition.

Ch'arqe Lee~leqi, 7b I.D. 475 (1963)
Bernard E. Darling v. Stewart.L. Udall, Civil No. 474-64. Judgment for
defendant, October 5, 1964; appeal voluntarily dismissed, March 26, 1965.

A~tonsH. Lvhltenwa ner

l

7

9ID

1;16)00"

;

Kenneth MCGahan v.-Stewart-L,. Udall,.Civil No. A-21-63, D..Alas. Dismissed on merits, April 24, 1964; stipulated .:dismissal of appeal with
prejudice, October 5, 196Aferivin

E.~ liss~ etaI.,

70 T0D. 228 (1963)

:

Hope Natural Gas Co. v. Stewart L. Udall, Civil No.2132-63.ConsoliUfated Gas Spply Corp. v. StewLartL.. Udall, et al., Civil ~No.
2109-63. Jddgment for defendant, September 20, 1965; per curiain dec.,
* .aff'd., April 28,1966; no petition. \'-0

*Bess ay ultey,'76I.D. 37 (1969)i.
Bess May Lutey, et.al. v. Dept. of Agriculture, BLM, et al., Civil No. 1817,
D.'Mont. Suit'pending.

Elgin A. HcKenqui Eceolt4iiW Estate of Patniok A. ]PlcKenna, 74
I.D. 133 (1967)
Mrs. Elgin A. MaKenna as Ruecutri.n of te Estate of Patrick A. McKenna,
Deceased v.Udall, Civii Na. 2001-267.Judgment for defendant, February 14,
1968; aff'd., 418

. 2d 1171 (1969) ;' no petition.

Mrs. Blgin A. McKenna,,Widow and Successorin Interest of Patrick A.
McKenna, Deceased v. Walter J.: Hickel, Secretary of the Interior, et al.,
Civil No. 2401 D.iKy. Dismissed with prejudice, May 11, 1970.

A. G. McKinnon, 62 I.D. 164 (1955)
A. G. McKin Ion . U.S., Civil No. 9433,.D. Ore. Judgment for plaintiff,
178 F. Supp. 913 (1959);rev'd., 289 F. 2d 908 (9th Cir. 1961).

Wade MNeil,

et al., 64 I.D. 423 (1957)

Wade McNeil v. Fred, 4. Seaton, Civil No. 648-58..Judgment for defendant
June 5, 1959 (opinion)

; rev'd., 281 F.:,2d 931 (1960) ;-no petition.

Wade McNeil v. Albert K. Leonard, et al., Civil No. 2226, D. Mont. Dismissed, 199 F. Supp: 671 (1961); order, April' 16, 1962.'
Wade McNeil v. Stewart L. Udall, Civil 'No. 678-62.- Judgment for defendant, December 13, 1963 (opinion) ; aff'd., 340 F..2d 801 (1964).; cert.
denied, 381 U.S. 904 (1965).
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Salvatore Megna, aCuagian, Philip T. Carigan, 65 .I.D.

XXT:IT

33 (1958)

Salvatore Megna, Guardian etc. v. Fred A. Seaton, Civil No. 468-58. Judgment for plaintiff, November 16, 1959; otion for reconsideration denied,
December 2, 1959; no appeal.
Philip T.- Oarigan v. Stewart L. Udall, Civil No. 1577 Tux., D. Ariz. Preliminary injunction against defendant, July 2T, 1966; supplemental dec.
* rendered September 7, 1966; judgment for plaintiff, May 16, 1967; no appeal.

MevA Corp., 76 I.D. 205 (1969)
.evA Corp.v: U.S., At l No. 492-69. Suit pqnding.
Duncan Miller, Louise C6ucoia,66 I.D. 388 (1959)
Louise Cuccia and Shell Oil. Co. v. Stewart, L. Udall, Civil No. 562-60.

Judgment far defendant, June 27, 1961; no appeal.

DumnanMiller,70 I.D. 1 (1963)
Duncan Miller v. Stewart L. Udall, Civil No. 931-63.. Dismissed for lack
of prosecution, April 21, 1966; no appeal.

Duncan Miller, Samuel E . McIntosh, 71 I.D. 121 (1964)
Samuel W. McIntosh v. Stewart L. Udall, Civil No. 1522-64. Judgment
for defendant, June 29, 1965; no appeal.

Duncan Miller, A-30546

(August 10, 1966), A-30566 (August
0Z
0

11

1966), and73 I.D. 211(1966),

Duncan Miller v. Udall, Civil. No. C-167-66, D. Utah. Dismissed with
prejudice, April 17, 1967; no appeal.

Bobby Lee M1oore,et al., 2 I.D. 505 (1965) Anguita L.. Kluenter,
etal., A-30483 (November 18, 1965)
Gary Carson Lewis, etc., et a. v. General Services Administration, et al.,
civil No. 3253 S.D.' Cal. Judgment for defendant, April 12, 1965; aff'd.,
377 F. 2d 499 (9th Cir. 1967) ;hib petitionl
"

Hebry S. Morgani,et al., 65I.D. 369(1958)
Henry S. Morgan v. Stewart L. Udall, Civil No. 3248-59. Judgment for
defendant, February 20, 1961 (opinion); aff'd., 306 F. 2d 799 (1962); cert.
"denied,

371 U. S. 941 (i962).

-

JMorison--1fnudsen Co., 64 I.D. 185 (1957)
Morrison-Knudsen Co. v. U.S., Ct. Cl. No. 239-61. Remanded to Trial
Comm'r., 345 F. 2d 833 (1965) ; Co1mr's. report adverse to U.S. issued
June 20, 1967; judgment for plaintiff, 397 F. 2d 826 (1968); part remanded
to the Board of Contract Appeals; stipulated dismissal on October 6, 1969;
judgment for plaintiff, February 17, 1970.

RichardL. Oelsehlaeger,67I.D.237(1960)
RiChalrd L. Oelsc-iZaeger v. Stewart L. Udall, Civil No. 4181-60. Dismissed,
November 15, 1963; case reinstated, February 19, 1964; remanded, April 4,
1967; rev'd. & remanded with directions to enter judgment for appellant,
389 F. 2d'974 (1968) ; cert. denied; 392 U.S. 909 (1968).'
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Gas Leingir on Lands Withlidrawnby Executive Ordersfor
Indian P urposesnAlaska, VID..166 (1963)

Oil and

"ii.s:;Louise A. Pease v. Stewd rt'L. Udall, Civil-No.' 760-63, ID.0Alas. Withdraw n April 18, 1963.
Superior Oil Co. v. Roiert L. 'Bennett, Civil No. A-17-'63, D1.Alas. Disfmissed, April 28, 1963:

Native Village of Tyonek v. Robert.L. Bennett, Civil No. A-15-63, D. Alas.
Dismissed, October11, 1963.
Mrs. Louise A. Pease v. Stewart L. Udall, Civil No. A-20-63, D. Alas. Dismissed, October 29, 1963(oral opinion) ; aff'd., 832-. 2d 62 (9th Cir. 1964)
no petition.
George L. Gucker v. Stewart L. Udall, Civil No. A-39"63, D. Alas. Dis- missed without prejudice, arch 2,1964; no appeal.

Paul Jarvis, 1q20.,64 ID. 285 ( 195)
Paul Jarvis, Inc. v. U.S., Ct. Cl. No. 40-58. Stipulated judgment for plain19, 1958;'>

tiff, December

Peter Iiewlit Sons' Co., 729I.D. 415 (1965)
Peter Kiewit Sons' Co. v. U.S.,
iay

t. Cl. 129-66. Judgment for plaintiff,

24; 1968.

Harold Ladd Pierce, 69 I.D. 14 (1962)
Duncan Miller v. Stewart 1,. Udall, Civil No. 1351-62. Judgment for defendant, August 2, 1962; affd., 317 F. 2d 573 (1963); no petition.
Port Blalkely JIM1 Co., 71 I.D. 217 (1964)
Port Blakely Mill Co. v. U.S., Civil No. 6205, W.D. Wash. Dismissed with
prejudice,

December

7, 1964.

Co., 72I.D. 449 (1965)
RayD. BolaqndWer
Ray D. Bolander Co. v..U.S., Ct. Cl. 51-66. Judgment for-plaintiff, December 13, 1968; subsequent Contract, Offlcqr's dec., December 3, 1969;interim
:dec., December 2, 1969; Order to Stay Proceedings until March 31, 1970;
dismissed with prejudice, Auust3, 1970. '

0Ri6eld Oil Corp., 62 ID. 269 (1955)
Richfield Oi Corp. v. Fred A. Seaton, Givil No.3820-55. Dismissed without
prejudice, March 6, 1958; no appeal.

JThghS.Ritter, To mas M.Bunn, 72I.D.111 (1965)
Thomas M. Bunn v.,Stewart

L. Udall, Civil. No. 2615-65. Suit pending.

San Carlos Mineral Strip 69 I.D. 195(1962):
Janes Jiouston Bowman v. Stewart Li. Udall, Civil No. 105-,63..Judgment
for defendant,
* .

243 F. Supp. 672 (1965) ; aff'd., sub nom. S.. Jack

Hinton,

et al. v. Stewart L. Udall, 36i F. 2d 676 (1966) cert, denied, 385 U.S. 878
(1966); supplemented by M-36767, November 1, 1967.

Seal and Co., 68 I.D. 94 (1961)
Seal & Co. v. U.S. Ct. C1.274-62. Judgment for. plaintiff, January 31, 1964;
no appeal.

-
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Shell Oil Co.. A-305i75(October 31- 1966), Chargeahility of Acreage
Eqnlbraced in Oil & Gas Lease Offers, 71 I.D. 337 (1964)
Shell Oil Co. v. Udall, Civil No. 216-67. Stipulated dismissal, August 19,
1968.
-

sinlair Oil & Gas Co., 75 I..

155 (1968)

Sinclair Oil & Gas Co. v. Stewart L. Udall, Secretary of te Interior, et al.,
Civil No. 5277, D. Wyo. Judgment for defendant, sub nom. Atlantic RichAa.Ied~
9o. . Walter J., ichel, 303 F. Supp. 724 (1969) aff'.d., 432 F. 2d 587
(10th Cir. 1970); no petition.

Sout hem Pacifi Co.,76 I.D. 1 (1969)
.-

Southern-Pacific Co.-v. Walter J. lickel, Secretary of the Interior, civil
No. S-1274, D. Cal. Judgment

for; defendant,

December

2, 1970.

Southwest Welding and Manufactuig Division, Y'?ba Consolidated
Industries Inc., 69 I.D. 173 (962)
*

Southwest Welding v U.S., CivilTNo. 68-1658-CC, C.D. Cal. Judgment for
plaintiff, January 14,- 1970; appeal dismissed, April 6,' 1970.

SoubthwesternPetrlolewmn
Corp.,et al., 71I.DU206.(1964) .
*

Sout hwestern Petroleum:Corp. v. Stewart L. Udall, Civil No. 5773, D. N.M.
Judgment for defendant, March 8, 1965; aff'd., 361 F. 2d 650 (10th Cir.
1966); no petition.

Standard Oil Co. of California, et al., 76 EID.271 (1969)
Standard Oil Co. of California v. Walter J. Hickel, et al., Civil No. A-15969, D. Alas. Judgment forplaintiff,
docketed. November 19, 1970.

317, F. Supp. 1192

(1970);

appeal

Standard Oil Co.of Texas, 71 I.D. 257 (1964)
California Oil Co. v. Secretary of the Interior, Civil No. 5729, D. N.M.
Judgment for plaintiff, January 21,1965; no appeal.

JamesK. Tallman, 68I.D. 256(1961)
James K. Tallman, et al. v. Stewart L. Udall, Civil No. 1852-62. Judgment
for defendant, November 1, 1962 (opinion) ; rev'd., 324 F. 2d 411 (1963)
cert. granted; 376 U.S. 961 (I964); Dist. Ct aff'd., 380 U.S. 1 (1965)
rehearing denied, 380 U.S.989 (1965).

Texaco, Inc., 75 I.D. 8 (1968)
Tayaco,
0
Inc., a Corp. v. Secretary of thne nterior, Civil No. 446-6S. Judgment
for plaintiff, 295 F. Supp. 12,7, (1969); remanded, ugust 19, 1970.

Texas Constrction
Co., 64 I.-D. 97 :(1957) Reconsideration
IJBCA-73'`(Ju-net8, 1957)
Construction Co. v. U.S., Ct. CL No. 224-58. Stipulated
plaintiff, December 14,1961.-

Teas

-for

denied,
judgment
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Estate of Joh'ijTholnas,DeceasedCayuseAllottee No. 23 ad Estate
of Joseph Tbmas, Deceased, UiatiZla lZlottee'No. 877, 64 I.D:.401
Joe Hayes v. Fred A. Seaton, Secretary of the Interior, Civil No. 859-581.
Judgment for defendant, September 18, 1958; aff'd., 270 F. 2d 19. (1959);
cert. denied, 64 U.S. 814 (1960); rehearing denied, 364 U.S. 906 (1960).

lopnen

T hor-leatcife

Inc., 701D.134 (1963)

- Thoi-Westcliffe 1Developnen4, Inc. 'v: te6wart'L. Udall,
N.M. Dismissed with prejudice June 25, 1963.

See also:

ivil No. '5343, D.

*'

Tfi
'hor-Westoliffe
'
Developrnnt, I??.5V. Stewart L. Udall,-et aL.,Civil No.
2406-61. Judgient 'for defendant, March '22,-1962, afffd., 314 F. 2d 257
(1963) cert. denied, 373U.S. 951 (1963)._

RichardK.Todd,etal.,

68I.D.291 (1961)

-

- Bert F. Duesing . Stewart L.1UddZt:Civil No. 290-62. Judgment for defendant, July 17, 1962. (oral opinion) ; aff'd., 350.'F. 2d 748. (1965).; cert.
denied, 383 U.S. 912 (1966).

Atwood, et a. v. Stewart L. Udall, Civil Nos. 293-'62-299-62, iel. Judgment for defendant, Auglust 2, 1962; aff'd.,'350 F. 2d 748 (1965); no petition.

Union Oil Co. Bid on Tract 2128.Brazos Area, TecrasOfshire tSale,
75 I.D. 147 (1968), 761.D. 69 (1969)
The Superior Oil Co., et al. v. Stewart L. dall, Civil No. 1521-68. Judgment for plaintiff, July 29, 1968, modified, J ly 3I,1968; aff'd. 409 F. 2d
'1115'(1969) ;-dismissed as moot, June 4, 1969; no petition'.

Union Oil Co. of California, Ramon P. Colvert, 65 I.D. 245 (1958)
Union Oil Co. of Califor ia v. Stewart L. Udall, Civil No. 3042-58. Judgment for defendant, May 2,' 19'60 (pinion) ; aff'd., 289 F. 2d 790 (1961);
no petition.

Union Oil Comapany of California, et al., 71 I.D. 169 (1964), 72 .D.
-:.
-- 313 (1l965)
Penelope Chase Brown, et al. v. Stewart UdaCi,'&vil No. 9202, D. Colo.
Judgment for plaintiff, 261 F. Supp. 954 (1966'); aff'd., 406 F. 2d' 759
(10th Cir. 1969) ; cert. granted, 396'U.S. 817' (1969) ; rev'd. & remanded,
December 8, 1970.
Equity Oil Co. .v. Stewart L. Udall, Civil No. 9462, D. Colo. Order to
Close Files and Stay Proceedings, March 25,967;
Gdbbs BnploratioW,Co. v. Stewart L. Udall, Civil No. 9464, D. Colo. Order
to Close: Files.and Stay Proceedings, March 25, 1967.:
Harlan H. Hugg, et al. v. Stewart L. Udall, ivilNo. 925 DU,-Colo. Order
to Close Files and Stay Proceedings, March 25,1967.
irnrtte T. Napier,- et al. v. Secretary of tlte 'Interior, Civii No. 8691,
D. Colo. Judgment

for plaintiff,

261 F. Supp. 954 (1966) ;aff'd.,

406 -F. 2d 759

(10th Cir. 1969) ; cert. granted, 396 U.S. 817 (1969) ; rev'd. & remanded,
December

8, 1970.

John TV. Savage v. Stewart L. Udall, Civil No. 9458, D. Colo. Order to
Close Files and Stay Proceedings, March 25, 1967.
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The Oil Shale Corp.,et.al. v. Secietary of .the,Interior, Civil No. .
D. Colo. Judgment for plaintiff, 261 F. Supp. 954 (1966); aff'd., 406 F. 2d
759 '(10th Cir. 1969)'

cert. granted,

396 U.S.' 817 (199);

rev'd.

&

remanded,

December 8, 1970.
The Oil Shale Corp., et al. v. Stewart L. Udall, Civil No. 9465, D.
Order to Close Files & Stay Proceedings, Ma~rch25, 1967. ' : -.-.
Joseph B. Umpleby, et al. v. Stewart L. Udall, Civil No. 8685, D.
Judgment for plaintiff, 261 F.- Supp. 954 (1666)*; aff'd., 406 F. 2d 759
Cli6. 1969) cert. granted,
bier 8,' 1970.

Colo.
.
Colo.
(10th

Decem-

396 U.S. 817, (1969) ,' rev'd. & remanded,

Union Oil Co.. of Calif ornid, 'a Corp. v. Stewdrt: L. UdaI, Civil No. 9461,
D. Colo. Order to Close Fles & Stay Proceedings, March 25,1967.

Unirw Oil Co. of Caifoamanic
71i.D.2.87 (1964)4
Union Oil Co. of Ca i)orn
'v. 'Stdeart L. Udall, Civil No. 2595-64.

Judg-

ment for defendant, Deeember27,_1965; no' appeaL-

Union Pacific RI?., 72 I.D. '76 ii 965).

k

a:

The State of W omi # and Gul Oil Cdrp. v. Stewart L. Udall, etc., Civil
No. 4913,: D. Wyo. Dismissed with prejudice, 255 F. Supp.' 481 (1966); aff'd.,
379 F. 2d 635 (10th Cir. 1967) ; ertz denied388
U.S. 985 (1967).

U.S. v. Alomo, A. Adams, etca., 64 I.D. 221 (195.7), A-27364 (July 1,
19i57)

:

;

::

7:

:

:

:

Aloozo A. Adams, et al. v. Paul B.,itmr-er; et al., Civil No. 1222-57-Y.
S.D. Cal. Complaint dismissed, November 27, 1957 (opinion); rev'd. & re.manded, 271-F. 2d 29 (9th air. 1958); on, rehearing, apIpeal dismissed as to
Witmer; petition for rehearing by Berriman denied, 271 P. 2d 37 (9th Cir.
1959).
U.S. v. Alonzo Adanis Civil :No. i87-60-WM, S.D -Cal.- Judgment for
plaintiff, January 29, 19.62 (opinion);
judgment modified, 318 P. 2d 861

(9th Cir. 1963).; no petition.

.

-

U.S. v. E. A. Barrows and Esther Barrow&sj'6 I.D. 299 (1969)
Esther Barrows, as an individual and as ececeutrimof the Last Will of
E. . Barrows, deceased v. Walter'J. Hiokel, Civil No. 70-215-CC, C.D. Cal.
Judgment for defendant, April 20, 1970; appeal docketed May 6, 1970.

U;S. v.Ford IV. Converse, 72 I

141 (1965y.

Ford M. Converse v. Stewart Udall, Civil No. 6B5e8f,,D. Ore. Jud~ment
for defendant, 262F.. Supp. 583i (966) ;. aff'd., 399 F 2d 616 (9th Cir..1968)

- .,-.

cart,. denied, 393 U.S. 1025 (1969).

U.S. v. Alvis F. Denmson, et al, 71 I.D. 144 (1964),I76 I.D. 233 (1969)
Marie W. Denison, indivi'dally .asaeuexctrime
of- the Estate of Alvis F.
Denison, deceased v. Stewart L. Udall, Civil No. 963, D. Ariz. Remanded,
248 F. Supp. 942 (1965).

VL
F.
, Shoup v; Stewart' L. Udall, Civil No:' 5822-Ph:.' D. Ariz. Suit

ending. '

"

'

Reid Smnithv. Stewart L. Udall, ete., Civil No. 053, D. Ari. Suit pending.

XXVIII

CUMULATIVE INDEX TO SUITS5 FOR JUDICIAL REVIEW

U.S. v. Everett Foster, et at., 65 ID. 1 (1958)
Everett Foster, et al. v. Fred A.. Seaton, Civil No. .344-58. Judgment for
tdefendants, December 5, 1958 (opinion; aff'd., 271 F. 2d 836 (1959); no
petition.

U.S. 'v. Hen1ault Miig

Co., 73 I.I). 184. (1966): ;X7-F't

11MningCo. .Harold Tysk, et al., Civil. No. 634, D. Mont. Judgment for plaintiff,. 271 F. Supp. 474 (1967); rev'd. & remandedfor further
proceedings, 419 F. 2d 766 (9th Cir. 1969); cert. denied,398 U.S. 950 (170).

- .Henault

U.S. 'v Charles H. Hemnriksoft,et al., 70 I.D. 212 (1963)
Charles ll. Henrik 6n, et al. v. Stewart L. Uda1, et al., Civil No. 41749,
N.D. Cal. Judgment for defendant; 229 F. Supp. 510 (1964) ; aff'd., 350 F. 2d
949(9th Cir. 1965): cert.,denied, 384 U.S.940 (1966).

U.S. v. Independent Quickl Siver Co., 72 I.D. 367 (1965)
Independent Quick Silver Co., an Oregon Corp. v. Stewart L. Udall4, Civil
.,No. 65-590, D. Ore. Judgment for, defendant, 262 F. Supp. 583 (1966)
appeal dismissed.

U.S.v. Ri&tardDeanLance,73I.D. 218 (1966)
Richard Dean Lance v. Stewart L.- Udall, et al., Civil No. 1864, D. Nev.
Judgment for defendant, January 23,1968; no appeal.

U.S.v.WaryA . Alattey,67I.D63 (1960)
U.S. v. Ediioni R. Nogueira, et'al., Civil No. 65-220-P, C.D. Cal. Judgment
for' defendant, November i, 1966; rev'd. & remanded, 403 'F. 2d 816 (1968);
no petition.

71 I.D. 331 (1964)., 76 I.D. 193 (1969)
Kenneth MeCarty v. Stewart L. Udall et ai., ivil No: 2116, FD. Wash.

U.S. v. Ienneth1

cjlarty,

Judgment for defendant, May 26, 1966; rev'd & remanded, 408 F. 2d 907
(9th Cir. 1969) ; remanded. to the Secretary, May 7, 1969; vacated & remanded to Bureau of Land Management, August 13, 1969.

U.Sv. Fran & WanitaMelbuzzo, et al., 76 I.ID.181 (1969),(Reconsid-0
:
eratio,77LID. 172 (-1970);
WJM Mining & Development Co., et al. v. Walter Hickel, Civil No. 70-679,
D. Ariz. Suit pending.

U.S. v. New Jersey Zinc Co'm;pany,74 I.D. 191 (1967)
The New Jersey 'Zinc Corp., a Del. Corp. v. Stewart L. Udall Civil No.
67-C-404, D. Colo. 'Dismissed with prejudice, January 5, 1970.

U.S. v. E. V. Pressentin and Devisces of'th6 H. S. Martin Estate, 71
-Fred J. Mart
E. V. -Pressentin,

Admin.E

of H. A. Martin Estate v.

Stewart L. Udall & Charles Stoddard, Civil No. 1194-65. Judgment for de.
fendant,.March 19, 1969; no appeal...
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U.S. v. Ollie Mae Shearnman,et al., 73 I.D. 386 (1966)
U.S. v. Hood Corp., et al., Civil No. 1-67-97, S.D. Idaho. Suit pending.

U.S. v. C. F. Snyder, et al., 72 I.D. 223 (1965)
Ruth Snyder, Adrn'r[e] of te Estate of C. F. Snyder, Deceased,et al. v.
Stewart L. Udall, Civil No. 66-C-131, D. Colo. Judgment for plaintiff, 267 F.
Supp. 110 (1967) ; rev'd., 405 F. 2d 1179 (10th Cir. 1968) cert. denied,
396 U.S. 819 (1969).V

U.S. v. ClarenceT. & Mary D. Stevens,77 I.D. 97 (1970)
Clarence T. d Mary D. Stevens v. Walter J. Hickel, Civil No. 1-70-94,
D. Idaho. Suit pending

U.S. . Alfred N. Verrue, 75 I.D. 300 (1968)
Alfred N. Verrue v. Secretary of the Interior, Civil No. 6898 Phx., D. Ariz.
Remanded,

December

29, 1970.

U.S. v. Vernon 0. & Ina C. White, 72 I.D. 522 (1965)
Vernon 0. White & Ina C. White v. Stewart L. Udall, Civil No. 1-65-122,
D. Idaho. Judgment for defendant, January 6, 1967; aff'd., 404 F. 2d 834
(9th Cir. 1968); no petition.

E. A. Vaughey, 63 I.D. 85 (1956)
E. A. Vaughey

v. Fred A. Seaton,

Civil No. 1744-56. Dismissed

by stipula-

tion, April 18, 1957; no appeal.

Burt A. Vackerli, et al.,731.1D.280(1966)
Burt
Lueva . Wackerli, et al. v. Stewart L. Udall, et al., Civil No.
1-66-92, D. Idaho. Suit pending.

Weardco Construction Corp., 64I.D. 376 (1957)
Weardco Construction Corp. v. U.S., Civil No. 278-59-PH, S.D. Cal. Judgment for plaintiff, October 26, 1959; satisfaction of judgment entered
February

9, 1960.

Frank Winegar, Shell Oil Co. & D. A. Shale Inc., 74 I.D. 161 (1967)
Shell Oil Co., et al. v. Udall, et al., Civil No. 67-0-321, D. Colo. Judgment
for plaintiff, September 18, 1967; no appeal.

Estate of Wook-Ka&-Nah, Comanche Allottee No. 1927, 65 I.D. 436
(1958)

X

Thomas J. Huff, Adm. with will annexed.of the Estate of Wook-Kah-Nah,
Deceased, Comanche Enrolled Restricted Indian No. 1927 v. Jane Asenap,

Wilfred Tabbytite, J. R. Graves, Eaminer of Inheritance, Bureau of Indian
Affairs, Dept. of the Interior, d Earl R. Wiseman, District Director of
Internal Revenue, Civil No. 8281, W.D. Okla. Dismissed as to the Examiner
of Inheritance; plaintiff dismissed suit without prejudice as to the other
defendants.

Thomas J. Huff, Adm. with will annexed of the Estate of Wook-Klah-Nahv.
Stewart L. Udall, Civil No. 2595-60. Judgment for defendant, June 5, 1962;
remanded, 312 F. 2d 358 (1962).
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Ashton, Fred W. (31 L.D. 356); over-
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Administrative

Arundell, Thomas F. (33 L.D. 76);
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Ruling (52 L.D. 359);
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676; 13.L.D. 624); vacated so far as
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overruled so far as in confict, 57
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I.D. 244.
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Alheit, Rosa (40 L.D. 145); overruled
vacated, 28 L.D. 62.
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44 L.D. 331.
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0.
vacated, 51 L.D. 268.
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Coffin, Mary E. (34 EL. 564); "overruled so far as in conflict,<'51 L.D. 51.
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fied, 27 L.D. 532.
Chicago PlacerMining Claim (84 L.D. Corlis ' Northern: Pacific R.R. Go. (23:
L.D. 265); vacated, 26 L.D. 652.
9) ; overfuled, 42 L.D. 543.
Childress et al. v. Smith (15 L.D. 89) ; Cornell 'v. Chilton (1 L.D.' 158); overoverruled, 26 L.D. 453.
ruled, 6 L.D. 483.

0., 'and Interstate

Chittenden, . Frank

Oil Corp. (50 L.D. 262).; overruled
far as in conflict, 53 1.D. 228.

Christofferson, ''Peter

so
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Cowles

Huff (24 L.D. 81) ; modified,
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overruled
ary 20, 1941,- unreported;
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Clarke, C. W. (32 L.D. 233); overruled
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;22); modified, 84 L.D. 151.
-Cunningham,
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cated, 31 L.D. 114.
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nict, 26
''overruled
so far as in
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Dickey, Ella I. (22 L.D. 351); overruled, 32 L.D. 331.
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(5 C.L.O. 69) ; overruled
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Federal Shale Oil Co. (53 I.D. 213);
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81) ; overruled,
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Dyche v. Beleele (24 L.D. 494); modl- Fitch v. Sioux City and Pacific R.R.
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fled, 43 L.D. 56.
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ruled, 23 L.D. 175.
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overruled,
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overruled to extent inconsistent, 70 Hardin, James A.. (10 L.D. 313); revoked, 14 L.D. 233.
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55 I.D. 580.-

Gotebo Towsite v. Jones (35 L.D. 18)
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Grinnel v. Southern Pacific R.R. Co.
(22 L.D. 438); vacated, 23 L.D. 489.
*Ground Hog Lode v. Parole'andMorning Star Lodes (8 L.D. 430); overruled, 34 L.D. 568 (See R. R. Rousseau, 47 L.D. 590).
Guidney, Alcide- (8 C.L.O. 157); overruled, 40 L.D. 399.

overruled,

23 L.D. 119.

Heinznan et al. v. Letroadec's Heirs et
al. (28 L.D. 497); overruled, 38 LD
253.

Heirs- of Davis. (40 L.D. 573) overruled, 46 L.D. 110.
Heirs of Mulnix, Philip (33 L.D. 331) ;
overruled, 43 L.D. 532.

*Heirs of Stevenson v. Cunningham (32
L.D. 650) ; overruled so far as in conflict, 41 L.D. 119 (See 43 L.D. 196).
Heirs of Talkington v. Hempfling (2
L.D. 46) ; overruled, 14 L3. 200

Gulf and Ship Island RR. Co. (16 L.D. Heirs of Vradenberg et al.
236);

modified, 1' L.D. 534.

Gustafson, Olof (45 L.D. 456);
fied, 46'L.D

442.

.v.Orr

et ar.

(25LI>D. 232); overruled 38 L1. 2
modi- Helmer, Inkerman (34 L.D. 341) ; modifled, 42 L.D. 472.

:wyn,'James
R. (A-26806) December
17, 1953, unreported; distinguished,
66 I.D. 25.

Helphrey v. Coil (49 L1) 624); overruled, Dennis v. Jean (A- 20899.), July
24, 1937, unreported.
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*Henderson, John W. (40 L.D. 518);
vacated,

CASES:

Huls, Clara (9 L.D. 401); modified, 21

43 L.D. 106 (See 44 L.D. 112

4ad
49 .D. 484).
Humble, Oil & Refining Co. (64 ID. 5);
Hennig, Nellie J. (88 L.D. 448, 445);
f distiflghished, 65 I.D. 816. ' '
recalled and vacated, 39 L.D. 211. .Hunter, Charles H. (60 I.D. 395) ;'disHensel, Ohmer V. (45 L:D. 557) ;distin-

-

tingished,
u
63ID. 65.

'

guished, 66 I.D. 275.
Herman v. Chase et £a. (37 L.D. 590)
overruled, 43 L.II.246.
.

1lurley, Bertha C. - (TA-66 (Ir.)),
March 21, 1952, unreported; over-

Herrick, Wallace H. (24 L..
ruled, 25 LI. 1183.

L.D. 421);

Hyde, F. A. (27 L.D. 472); vacated, 28
LBD.24
Hyde, F. A. et al. (40 L.D. 284); over-

overruled, 51 L.D. 287.
Hickey, M. A. et al: (3 L.D, 83) ; mod*ified, 5' L.D. 256.

Hyde et al v. Warren et £40,
(14 L.D.
576; 15 L.D. 415) (See 19 L;D. 64).

Hess, Hoy, Assignee (4

Hildreth,

23) ; over-

H flry (45 L.D. 464);

va-

ruled, 62 I.D 12.

ruled, 48 L.D. 381.

cated, 46 L.D. 17.

Ingram, John D. (7 LD. 475) (See
Hindman, Ada I. (42 L.D. 327);' va48 L.. 544).
cated in part, 438LI.D.191.
Inman v. Northern Pacific R.R.I Co.
Hoglund, San (42 L.D. 405); vacated,
(24 L.D. 318); overruled, 28 L.D..95.
48:L.D. 538.
'
Instructions..(32 L.D. 604) ; overruled
Holden,. Thomas A. (16 L.D. 498);
so far as in conflict,.50 .L.D. 628; 53
overruled, 29.L.D. 166.
I.D. 365; Lillian M. Peterson-et al.
Holland, G. W., (6 L.D. 20) overruled,
(A-20411), August 5. 1937, unre6 L.D. 639; 12 L.D. 436.
ported (See 59 I.D. 282, 286).
Holland, William C. (M-27696) ; deInstructions (51 L.D. 51) ; overruled so
cided' April *26,1984; overruled infar as in conflict, 54 I.D. 36.
part, 55 I.D. ?21. '
;Interstate'
OilCorp. and.F'rank 0. ChitHollensteiner, Walter '(38 LD. 319) ;'
tenden (50 L.D. 262).; overruled so
overruled, 47 L.D. 260.
Holman ,v.'Central Montana Mines Co. sfar as in conflict, 53 I.D. 228.
* (34 L.D. 568); overruled'so far as Iowa Railroad Land-Co. (28 L.D. 79;
-'24-L.D
125); vacated, 29 L.D. 79.'
in con'ficet, 47 L.D. 590.
Hon. . Martinas (41 L.D. 119); modiJacks v. Belard et a. .(29 L.D. :369);
fied, 48 LD. 197. vacatdd, 30 LB. 345.
* Hooper, Henry ( L.D. 624) 'modified,'
19 L.D. 86, 284.
Jackson Oil Co. v. Southern-Pacific Ry.
Howard v.. Northern Pacific H.R. Co.- Co. (40 L.D 528); overruled, 42 L2D.
(23 L.D. 6); overruled, 28 L.D. 126.
317.
Howard, Thomas (3 L. 409) (See 39 Johnson v. 'South Dakota (17 L.D. 411)
L.D. 162, 225).
overruled so far as in conflict, 41 L.D.
Howell, JohnI H. (24 L.D. 35); overruled, 28 LD. 204.
Jones, JamesV A. (8 L.D. 176); overHowell, L. . (39 L.D. 92) (See 39
ruled, 8 L.D. 448.
L.D. 411).
.
.
Jones v. K
Eennett (6 L.D. 688); overHoy, Assignee of Hess (46 L.D. 421) ;
ruled, 14 L.D. 429.
ovrruled, 51 L.I. 287.
-Hughes v. Greathead (43 L.E; 497); Kackmann, Peter (I.D.
-86) overoverruled,

49 L.D. 413 (See 260 U.S.

ruled, 16 L.D. 464.

427).
Kanawha Oil and Gas Co., :Assignee (50
Hull et-al. v. Ingle (24 L.D. 214); overL.D. 689) ; overruled so far as in conruled, 30 L.D. 258.,,

flict, 54 I.D. 371.
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Laughlin, 'lien) (3i Lb. 256); -verruled 41L.D. 361.
ruled so far as in conflict, 60 I.D. 417,
(18 L.D. 112);
Laughlin v-Martin
419.
Kemper v. St. Paul and Pacific R.R.:.Ca
modified, 21 L;D. 40."
(2 C.L.L. 805)'; overruled, 1S '-LD. Law v. State of Utah (29 LD. 623)
overruled, 47 I.. 359.
., ,
. - :
: 101.
Kilner, Harold E. et a. (A-21845) Layne and Bowler' Export Corp.,.
IBOA-245 (Jan. 1S, 1961), 68 I.D. 33,
February 1, 1939, unreported'; overoverruled in so far as it conflicts
ruled so far -as in conflict, 59 I.D.
with Sehweigert, Inc. v. United
258, 260.
States, Court of Claims No. 26-66
King v. Eastern 'Oregon Land CO. (23
(Dec. '15, 1967), and Gailland-HenL.D. 579); modified, 30 ,.D. 19.'
ning Manufacturingtompany, IBCAKinney, E; C. (44L.D. 580) ; overruled
534-12-65 (Mar. 29, 1968).
so far as in conflit, 53: I.D. 228.-'
Kinsinger, v. Peck (11 L.D. 202) (See Lemmons, Lawson H. (19 L.D. 37);
overruled, 26L.D. 398.
39 L.D. 162, 225).
Kiser 'a. Keech (7 LD. 25) ; Overruled, Leonard, Sarah (1 L.D. 41); overruled,
A. (47 L.D.0 560);

Kemp, Frank

over-

23 L.D.k 119.

16 L.D. 464.

Knight, Albert B. et al. (30 L.I3 227)
overruled,

31 L.D. 64.-

'

Lindberg, Aknna C. (3 L.D. 95); modified, 4 L.D. 299.

'

.

Knight 'a. Heirsof Knight (39 L.D. 362, Lindermann v.Wait (6 L.D. 689; over491) ; 40 L,.D;461; Overruled, 43 L.D.
242.

Kniskern 'a. Hastings and: Dakota;R.R.
Co. (6 C.L:o. 50); overruled;
::
;
S 62.

1 L.D.

Kolberg, Peter F. ''(37 L.D. 453) ; overruled, 43- L.D. 181.-

ruled, 13 L.D. 459'.
*Linhart

v. Santa

e Pacific R.R. Co.

(36 L.D.' 41); overruled, 41 L.D. 284
(See 43 L.D. 536).

Little Pet Lode (4 L.D. 17); overruled,
25 L.D. 550..

tack Lode (6 I.D. 15; overruied'so
far as in conflict, 26 L.D. 123.
Lockwood, Francis A. (20 L.D. 361);

Krighaunm, James T. (12 L.D. 617);
overruled, 26 L.D. 448.Krushnic, Emil L. (52 L.D. 282, 295);
modified, 21 L.D. 200.
vacated, 53 L D. 42, 45 (See 280 U.S. Lonnergran . Shockley (33 L.D. 238);
-309;).
overruled so far as in confict, 34 L.D.
314- 36 L.D.'199.

Placer Claim (36 L.D. 36); Louisiana, State of (S L.D. 126) modi37LU 715.
fied, 9 L.D. 157.
Harvey M. (26 L.D. 453)i Louiisiana, State of (24' t.D. 231); vaso far as in' eonflict, 59
cated, 26 LO. 5.
I.D. 416, 422.
Louisiana, State of (47 L.D. 366) ; over528) ; over(10 L.
Lamb 'a. Ulley
rulld so ax as in conflict, 51 L.D. 291.
ruled, 32 L.D. 331.
Louisiana, State of (48 L.D. 201) ; overLargent, Edward B.':et al.' (13 L.D.
ruled so far as in conflict, 51 L.D.
Lackawanna
overruled
La Follette,
overruled

397); overruled-so'far as in'conflict,

42 L.D. 321.

291.

Lucy B. HusseLyLode (5 L.D. 93); over-

Larson, Syvert (40 L.. 69); overruled,
ruled, 25 L.D. 495.
43 L.D. 242t
'Luse,'Jeanette L. et al. (61 ID. 103);
Lasselle 'a. Missouri, Kansas and: Texas
distinguished by Richfield Oil Corp.,
Ry. Co. (3 C.L.O. 10); overruled, 14
71 I.D. 243.
L.D. 278;':
Luton, James W., (34 L.D. 468); overLas Vegas Grant (13 'L.D. 646; 15 L.D.
ruled so far as in conflict, 35 L.D.
58) ; revoked, 27 L.D. 683.

102..
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Lyman, Mary 0. (24 L.D. 493); over- *McDonogh School Fund (11 L.D. 378)
ruled so far as in conflict, 43 L.D. 221.
overruled, 30 L.D. 616 (See 35 L.D,
Lynch, Patrick (7 L.D. 33); overruled
399).
McFadden et al v. Mountain View Min,
so far as in conflict, 13 L.D. 713.
ing and Milling Co. (26 L.D. 530);
vacated, 27 L.D. 358.
Madigan, Thomas (8 L.D. 188); overMcGee, Edward D. (17 L.D. 285); overruled, 27 L.D. 448.
Maginnis, Charles P. (31 L.D. 222);
ruled, 29 L.D. 166.
McGrann, Owen (5 L.D. 10); oyprruled,,
overruled, 35 L.D. 399.
24 L.D. 502.
Maginnis, John S. (32 L.D. 14); modiMcGregor, Carl (37 L.D. 693); over
fied, 42 L.D. 472).
ruled, 38 L.D. 148.
Maher, John M. (34 L.D. 342); modiMcHarry v. Stewart (9 L.D. 344); critfied, 42 L.D. 472.
Mahoney, Timothy (41 L.D. 129) ; overicized and distinguished, 56 I.D. 340,.
*ruled, 42 L.D. 313.

Makela, Charles

(46 L.D. 509);

ex-

(16 ID.
v. Bailey
McKernan
overruled, 17 L.D. 494.

368)

;-

*McKittrick Oil Co. v. Southern Pacifictended, 49 L.D. 244.
R.R. Co. (37 L.D. 243); oyerruled so.
Makemson v. Snider's Heirs (22 L.D.
far as in conflict, 40 LD. 528 (See.
511; overruled, 32 L.D. 650.
42 L.D. 317).
Malone Land and Water Co. (41 L.D.
138); overruled in part, 43 L.D. 110. McMicken, Herbert et a;. (10 L.D. 97;
11 L.D. 96); distinguished, 58 I.D
Maney, John J. (35. L.D. 250); modified, 48 L.D. 153.

Maple, Frank (87 L.D. 107); overruled,
43 L.D. 181.

257, 260.

McNamara et al. v. State of California
(17 h.D. 296),; overruled,

22 L.D. 666.

Martin v. Patrick (41 L.D. 284); over- McPeek v. Sullivan et al. (25 L.D. 281) ;ruled, 43' L.D. 536.

- overruled,

36 L.D. 26.

Mason v. Cromwell (24 L.D. 248); va- *Mee v. Hughart et at. (23 L.D. 455)
cated, 26 L.D. 369.
vacated, 28 L.D. 209. In effect rein.
Masten, E. C. (22 L.D. 337); overruled,
stated, 44 L.B. 414, 487, 46 L.D. 434,
25 L.D. 111.
48 L.D.195,346, 348; 49 L.D. 660.
Mather et al. v. Hackley's Heirs (15. *Meeboer v. Hieirs of Schut (35 L.D
L.D. 487) vacated, 19 L.D. 48.
335) ; overruled so far as in conflict,
Maughan, George W. (1 L.D. 25); over41 L.D. 119 (See 43 ,.D. 196).
ruled, 7 L.D. 94.,

Mercer v. Buford Townsite (35 L.D.
Maxwell and Sangre de Cristo Land
119); overruled, 35 E.D. 649.
Grants (46 L.D. 301); modified, 48
v. Brown (15 L.Th 307) (See 39
Meyer
L.D. 88.
L.D. 162, 225>..
McBride v. Secretary of the Interior
Meyer, Peter ( LMI. 639); modified,
(8 C.L.O. 10) ; modified, 52 L.D. 33.
12 L.D. 436.
McCalla v. Acker (29 L.D. 203); vacated, 30 L.D. 27.'
Midland Qilfields Co. (50 L.D. 620)
overruled so,far as in conflict, 54 I.D.
McCord, W. . (23 L.D. 137); over371.
ruled to extent of any possible inconsistency, 56 I.D. 73.
Mikesell, Henry D.j 4-24112 (Mar. 11,
1946); rejiearing denied, (June 20,
McCornick, William S. (41 L.D. 661,
1946), averruje& tjo,extent- inconsist666),; vacated, 43 L.I). 429.
ent, 70 I.D. 149.
*McCraney v. Heirs of Hayes (33 L.D.
21); overruled so far as in conflict, Miller, D. (60 E. 161),; overruled in
part, 62 .P, 21l.
41 L.D. 119 (See 43 L.D. 196).
'Miller,
dwi 3. (3, l1jp9 411); overMcDonald, Roy (34 L.D. 21); overruled, 4AL., 181.
ruled, 37 L.D. 285.
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Miller v. Sebastian (19 L.D. 288); over- Nebraska, State of (18 L.D. 124) ; overruled, 26 L.D. 448.
ruled, 28 L.D. 358.
Milner and North Side R.R. Co., (36 L.D. Nebraska. State of v. Dorrington (;
488); overruled, 40 L.D. 187.
C.L.L. 647) ; overruled, 26 L.D. 123;
Milton et al. v. Lamb (22 L.D. 339) Neilsen v. Central Pacific R.R. Co. et al.
(26 L.D. 252); modified, 30 L.D. 216.
overruled, 25 L.D. 550.
Milwaukee, Lake Shore and Western Newbanks v. Thompson (22 L.D. 490);
Ry. Co. (12 L.D. 79) ; overruled,
L.D. 112.

29

Miner v. Mariott et al. (2 L.D. 709)
modified, 28 L.D. 224.

overruled,

29 L.D. 108.

Newlon, Robert C. (41 L.D. 421) ; overruled so far as in conflict, 43 L.D,
364.

Minnesota and Ontario Bridge Com- New Mexico, State of (46 L.D. 217);
pany. (30 L.D. 77); no longer foloverruled, 48 L.D. 98.
New Mexico, State of (49 L.D. 314) ;:
lowed, 50 L.D. 359.
*Mitchell v. Brown (3 L.D. 65) ; overoverruled, 54 I. 159.
ruled, 41 L.D. 396 (See 43 L.D.'520). Newton, Walter (22 L.D. 322)'; modiMonitor Lode. (18 L.D. 358); overruled,
fied, 25 L.D. 188.
New York Lode and Mill Site (5 L.D.
25 L.D. 495.
Monster Lode (35 L.D. 493); overruled
513).; overruled, 27 L.D. 373.
sofar as in conflict, 55 I.D. 348.
*Nickel, John R. (9 L.I) 388) ; over-.
ruled, 41-L.D. 129 (See 42 L.D. 313).
Moore, Charles H. (16 L.D. 204); overNorthern Pacific R.R. Co. (20 L.D.
ruled, 27 L.D. 482.
i91) ; modified, 22 L.D. 234; overMlorgan v. Craig (10 C.L.O. 234); overruled so far as in-confiet, 29 L.D.
- ruled, 5 L.D. 303.
Morgan, Henry S. et al. (65 .D. 369);
550.
overruled to extent inconsistent, 71 Northern Pacific R.R. Co. (21 L.D. 412;
23 L.D. 204; 25 L.D. 501) ; overruled,
I.D. 22.
Morgan v. Rowland (37 L.D. 90); overruled, 37 L.D. 618.1
Moritz v. Hinz (36 L.D. 450) ; vacated,
37 L.D. 382.

Morrison, Charles S. (36 L.D. 126)

53 I.D. 242 (See 26 L.D.; 265; 33 L.D.

426; 44 L.D. 218; 117 U.S. 435).
Northern Pacific Ry. Co. (48 L.D. 573)
overruled so far as in conflict, 51 LD.
196 (See 52 L.D. 58).

Northern Pacific R.R. Co. v. Bowman

modified, 36 L.D. 319.

Morrow et al. v. State of Oregon et al.

(7 L.D. 238); modified, 18 L.B. 224.
101.: Northern Pacific R.R. Co. v. Burns (6.
L.D. 21) ; overruled,20 L.D. 191.
Moses, Zelmer R. (36 L.D. 473); overNorthern Pacific R.R. Co. v. Loomis (21
ruled, 44 L.D. 570.
(32 L.D. 54) ; modified,

33 LD.

L.D. 395); overruled, 27 L.D. 464.
Mountain Chief Nos. 8 and 9 Lode
Claims (36 L.D. 100); overruled in Northern Pacific R.R. Co. v. Marshallet a. (17 L.D. 545); overruled, 28;:
part, 36 L.D. 551.
L.D. 174.
Mt. Whitney Military Reservation (40
Northeen Pacific R.R. C. v. Miller (7L.D. 315) (See 43 L.D. 33).
Muller,
rnest (46 L.D. 243) ; overL.D. 100) ; overruled so far as in conruled, 48 L.D. 163.

flict, 16 L.D. 229..

Muller, Esberne K. (39 L.D. 72) ;'modi- Northern Pacific R.R. Co. v. Sherwoodr'
(28 L.D. 126) ; overruled so far as in
fied, 39 L.D. 360.
Mulnix, Philip, Heirs of (33 L.D. 331)
conflict, 29:..D. 550.
overruled,

43 L.D. 532.

Northern

Pacific

R.R. Co. v. SymonIs

(22 L.D. 686)-; overruled, 28 L.D. 95.
Myll, Clifton 0., 71 I.D. 458 (1964) ; as
supplemented, 71 I.D. 486 (1964), va- Northern Pacific R.R. co. v. Urquhartcated (72 I.D. 536) (1965).
(8 L.D. 365) ; overriued;, 28 L.
126._

423-620-71-4
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Northern Pacific R.. Co. v. Walters et Opinion-of: Solicitor, May 8, 1940 (57
I.D. 124); overruled in part, 58; I.D.
al. (13 L.D. 230); overruled so -far
D562, 56.7.:; i.
0
: f 0X:
as in conflict, 49 L.D. 391.
Opinion of Solicitor, August 31, 1943
Northern Pacific R.R. Co. v. Yantis(8
L.D., 58);, overruled, 12 L.D. 127.
a . (M-33183);i distiguished,
58. I.D.
726, 729.
Nunez, Roman C. and Serapio (56 ID.
363),; overruled so far as in confiict, Opinion of Solicitor, lvay 2, 1944 (58
I.D. 680).; distinguished, 64 I.D. 141.
57 I.D. 213.
Myman 'V. St. Paul, Minneapolis, -and Opinion of Solicitor, Oct. 22, 11947
-Manitoba Ry. Co. (5 ED. 396); over- . (M-34999) ; distinguished, 68 I.D.
ruled, 6 L.D. 750.

433.

Opinion of Solicitor, March 28,: 1949
-(M-35093); overruled in part, 64 I.D.

O'Donnell, Thomas J. (28 ID. 214);
overruled, 35 E.D. 411.
70.
Olson v. Traver et al. (26 LD. 850, Opinion of Solicitor, 60 I.D. 436 (1950)
628) ;.overruled
so far as in conflict,
29 L.D. 480; 30 L.D. 382.

Opinion A.A.G. (85,L.D. 277);.yacated,

will not be followedto the extent that
it conflicts with these views, 72 I.D.
92 (1965).

36 L. . 342.

Opinion of Solicitor, Jan. 19, 1956 (MOpinion of Acting Solicitor, June 6,
36378) ; overruled to extent incon1941 ; overruled so far as inconsistent,
sistent, 64 I.D '57.''
:
60 I.D. 88.X
Opinion of Solicitor,-' June 4, 1957 (Opinion of Acting Solicitor, July 30,
36443) ;, overruled in part, 65 I.). 316.
;1942; overruled- sofar as in conflict, Opinion of Solicitor, July 9, 1957 (M58 I.D. 331 (See 59'I.D. 346, 350).
36442); withdrawn: and superseded,
Opinion of Associate Soliitor, M-36512
65 ID. 386, 88.;:
(July 29, 1958) ; overruled to extent Opinion of Solicitor, Oct. 30, 1957, 64
inconsistent, 70 I.D. 159.i
I.D. 393 (M-36429)-; no longer folOpinion of Associate Solicitor, M-3463,
lowed, 67 ID. 366. 9
. ; t::
64 I.D. 351 (1957); ;-overruled, 74 I.D.. Opinion of Solicitor, 64:I.D. 351 (1957);
165 (1967).
overruled,
M-36706,
74 I.D.
165
Opinion of Associate Solicitor, Oct. 22,
(1967).
1947 (M-34999); distinguish, 68 I.D. Opinion of Solicitor, M-36456 (Nov. 21,
433 (1961).
>'1957), will not be followed to the exOpinion of Chief. Counsel. -July 1, 1914 tent that it conflicts with these views,
(43 L.D. 339)..; explained, 68 I.D. 372.
-H-36456 (Supp.) (Feb. 18, 1969), 76
Opinion of Solicitor, October 81, 1917
I.D. 14.
(D-40462) :;overruled so far as incon- -Opinion of Solicitor, July 29, 1958 (Msistent, 58 I.D. 85, 92, 96.
'36512) overruled to extent inconOpinion:.of Solicitor, February 7, 1919 sistent, 70 I.D. 159.'
(D-44083) ; overruled, November 4, Opinion of Solicitor, Oct.
27, 1958 (M1921:(M-6397) (See58 I.D. 158, 160).
36531); overruled, 69 I.D. 110.
Opinion:of Solicitor, August8, 1933 (M27499) ; overruled so far as in con- Opinion of Solicitor, July 20, 1959 (Mflict, 54 I.D. 402.

36531, Supp.);

overruled,

69 I.D. 110.

Opinion of Solicitor, June 15,-1934 (54 Opinion of Solicitor, 68 ID. 433 (1961)
distinguished apd limited, 72 I.D. 245
I.D. 517) ; overruled in; part, February 11, 1957 (M-36410).
Opinion of Solicitor, Oct. 25, 1934, 55

I.D. 14, overruled so far as inconsistent, 77 I.D. 49 (1970).

(1965).
Opinion of Solicitor, M-86767 (Nov. 1,
1967) (Supplementing
M-36599), 69
I.D. 195 (1962).:;
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Opinions of Solicitor, September 15, -Pietkiewicz et al. v. Richmond (29 L.D.
1914, . and February
195),; overruled 37 LD. 145.
2, 191 ; overruled. September 9, 1919 (D-43035, Pike's Peak Lode (10 L.ID. 200) overMay Caramony)
(See 58 LD. 149,
ruled in part,.20 L.D. 204.
Pike's Peak Lode (14 L.ID. 47) ; over154-156)*
ruled, 20 LD. 204.,
Oregon and California R.R. Co. ?. Puck-:
ett (39 LID. 169); imodified, 583 I.D. Popple, James (12 L.D. 433) ;overruled,
264.
13 LID. 588.
Oregon. Central Military Wagon Road Powell, D 0. (6 L.D. 302); modified,
15 LID. 477.
-.Co. i. Hart (17 I.D. 480); overruled,
Prauge,, Christ C. and -William C.
18 L.D. 543.
Braasch (48 L.D. 488); overruled so
Owens et al. v. State of California (22
far as in conflict, 60 I.D. 417, 419.
L.D. 369);; overruled, 3 L.D. 253.
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Regilone v. Rosseler. (40 I.D. 93) - vaAlonzo (2 LD. 321); overcated,I40 LD..420.
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609); modified, 36 L.D. 205.
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49 L.D. 244.:

Rath, Gottlieb (50 L.D. 196) ; modified,
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Sialsberry, Carroll (17 L.D. 170); overStandard Shales Products Co. (.52 L.DL
ruled, 39 L.D. 93.
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vacated, 260 U.S. 532 (See 49 L.D.
460, 461, 492).
Strain, A. G. (40 L.D. 108); overruled
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Weathers, Allen .,l Frank N. Hartley
(A-25128
May 27, 1949, unreported;
'United States v. McClarty, Kenneth, 71
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APPEAL OF GUY F. ATKINSON COMPANY

IBCA-795-8-69

Decided January,6,1970

Contracts: Construction and Operation: Government-furnished PropertyContracts: Disputes and Remedies: Jurisdiction-Rules
of Practice:
Appeals: Dismissal
An appeal will be dismissed where the claim is founded upon a delay of
the Government in delivery of Government-furnished property, pumpturbines and control units, for incorporation in a dam. The Board has no
jurisdiction over claims for the costs effects of delay absent a contract provision so providing.
BOARD OF CONTRACT APPEALS

This timely appeal is from a decision of the contracting officerdenying a claim for increased costs in the amount of $98,975,the sum reserved in the release of claims on final payment. The contracting officer
characterized the claim as for the consequential cost effects of delays
in delivery of Government-furnished property.
This completed contract, on whi;h payments totaling $5,623,370.41,
have been made, was let on February 7, 1964,for the construction of
the Forebay Pumping Plant and appurtenant works, and Forebay
Dam Spillway, San Luis Unit, Central Valley Project. Under it the
Government was to furnish six pump-turbine units and associated control units to be installed 'by appellant. Appellant was to furnish six
connecting motor generators.
Paragraph 204a of the specifications established the following schedule of delivery for the pump-turbines:
1st pump & control unit _ _October
-28, 1964
2d pump & control unit
________---------__--__----December 27, 1964
3d pump & control unit
_________--_____-___________ February 25, 1965
4th pump & control unit
______-__--_____-__________-April
26, 1965
5th pump &control unit
______-- -----4 June 24, 1965
6th pump &control unit-------------------_______-____
August 24, 1965
Appeal file, Exhibit 13.

77 I.D. Nos. 1, 2 &3
1

2

DECISIONS

OF THE

DEPARTMENT

OF THE

INTERIOR

[77 I.D.

Paragraph 27a of the specification added a caveat as follows:
The scheduled delivery dates set forth in Paragraph 204 for the main pumps
and control units are provided in order that bidders might develop a tentative
construction program. These delivery dates are not guaranteed, however, and the
Government obligates itself only to make delivery of Government-furnished materials at such times and in such sequence as to permit completion of the work
within the time allowed under a reasonable and orderly construction program.

In paragraph 270j (2), it is stated that the first unit's shaft will be
loaded on cars for movement to contractor's designated alinement shop
by September 24, 1964,with other shafts to follow at 60-day intervals.
The contract did not contain a "Suspension of Work" or other
pay-for-delay provision. The pump-turbines were delivered as follows:
1st Unit

___-__-_-----------------------------.

2d Unit--___----_____--__------_______--____________October
3d Unit--__________----___________--_____--_____--___-_November

September 28, 1965
20, 1965
25, 1965

4th Unit---------------------------------------November 12, 165
5th Unit-December 16, 1965
6th Unit--_--_--____--______________--_--__--__________January
4, 1966

The work was completed and accepted well within the contract time
limits, including time extensions granted for various reasons apparently not related to the delay in delivery of the pump-turbines.2 No
liquidated damages have been assessed on any part of the work.
The gist of appellant's complaint is that change in the delivery dates
of the pump-turbines was a change in the specifications which caused
a "prolongation of the contract work with resultant increased costs
to appellant." 3 Further, the later delivery "caused corresponding
changes in the motor-generators being furnished by appellant, and in
the delivery schedule of such motor-generators." 4 And, "As a direct
consequence of this prolongation of the contract work, appellant incurred increased expenses as a result of having to perform portions
of the work in a period of higher labor costs, and further incurred
additional expenses for overhead and indirect costs for an additional
period of six months. The total amount of such added costs and expenses for which claim is hereby made is $114,950."5
In its presentation to the contracting officer6 appellant precisely
indicated that its claimed additional costs are for prolongation of the
job, calculated by taking the average monthly cost of indirect items
a

Appeal file, Exhibit .
Complaint, paragraph 3.
Complaint, paragraph 7.

6

Appeal file, Exhibit 9.

2

Complaint,

paragraph

9.
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and multiplying by six months aken as the added time of contract
performance. To this is added certain 1966 increases in wage rates,
plus 5o "General indirect costs," and 10o "margin." No costs are specifically related to changes in the motor-generators furnished by appellant or to the delivery shedule of the motor-generators.
Appellant has very carefully phrased his complaint in terms of
change in the delivery schedule, avoiding the term delay. His position
is simply that the delivery schedule was a specification, constructively
changed. However, the claim is clearly for consequential damages for
delay in delivery of Government-furnished property, which this Board
has consistently held to be without its jurisdiction.7
Appellant urges the Board to follow Roscoe-Ajax & Kniekerbocker,
GSBCA No. 1087 (December 7, 1967), 68-1 BCA par 6741, where the

General Services Board refused to dismiss an appeal because it saw
as a factual issue the question of whether there was constructive change
cognizable under the Disputes clause. However, in that case the appellant did not claim it was delayed by the Government's lateness in supply of material, but that the specifications were constructively changed
with regard to appellant's right to install lamps and fixtures in a single
operation. Indeed, the appellant itself in Roscoe-Ajaxi characterized
a delay claim as one in which a contractor seeks damages for extra
costs incurred as a result of increased performance time. That description aptly coversthe present case.
Moreover, it does not follow, as appellant seemsto argue, that simply
because there is a disputed question of fact that the Board should hear
the claim. We have no doubt that breaches of contract claims involve
disputes of fact, but the disputes to which our authority pertains are
those redressable under some clause of the contract, not to any and all.8
Conclusion
The appeal is dismissed.
ROBERT L. FONNER,

Member.

I CONCUR:

WmrLin F. MoGRAw, Member.
'See e.g., Electrical Builders, Inc., IBCA-406 (August 12, 1964), 1964 BCA par. 4377;
Martin K. by Construction Co.,Inc., IBCA-355 (March 8, 1963), 1963 BCA par. 3672;
Christy Corporation, IBCA-461-10-64 and IBCA-569-5-66 (June 20, 1966), 66-1 BCA
par. 5630; TiteeConstruction Company, IBCA-692-1-68 (June 30, 1969), 76 I.D. 118, 69-1
BCA par. 7748. This Board has never viewed delivery dates for Government-furnished
material as a kind of "specification" : subject to the doctrine of construction change.
8 United States v. Utah Construction and Mining, 384 U.S. 394, 404-413 (1966).
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ARTS AND CRAFTS BOARD TRADEMARK

Indian Economic Enterprises: Generally,
Unauthorized use of government trademark registered by Indian Arts and
Grafts Board is illegal and is subject to criminal and civil sanctions under
18 U.S.C. 1158 and 15 U.S.C. 1116 and 1117.

January 6, 1970

'M-36798
To:

ROBERT
INDIAN

G.

HART, GENERAL MANAGER
ARTS AND CRAFTS BOARD.

SUBJECT: POSSIBLE TADEMARX INFRINGEMENT.

We have reviewed the material transmitted to us relating to the use
of the horned moon symbol by the Indian Art, Center of California,
12666Ventura Boulevard, Studio City (AC). In order to determine
whether all of the items recited in IAC's advertisement are covered by
a registered trademark a search was made in the Patent Office.In addition to the two trademarks registration included in the material sent
us (TM 407,345and 808,325), we have found the following trademark
registrations, all of which have been renewed:

Date
Registered
5/16/44
5/23/44

5/23/44

---_

----

5/23/44

.5/23/144 _.5/30/44 ----

5/30/44

----

Tradeqnarks Similar to 407.345
407,120-Dolls-class

407,344-Bells,

rings,
mugs,
trays,
bined

boxes, bracelets, cuff links, cups ear-

table flatware, lavaliere pendants,
necklaces, pins, rings, salt holders and
all made of silver, or of silver comwith turquoise or petrified wood set-

tings-class

,6/6/44-

22.

407,184-Hand-woven blankets and rugs-class 42.
407,255-Tobacco pouches-class 8.
407,256-Neckties and leather belts (plain leather, and
leather ornamented with silver, or ornamented with silver and turquoise or other
trimming, for personal wear) -class 39.
407,257-Pillow tops of handwoven material-class 40.
407,343-Horse bridles (ornamented with silver)class 3:

407,502-Paintings

28.

(both oil and watercolor) and

drawings-class 38.
It is apparent that ft he items listed in the advertisement, jewelry,
Navaho rugs, kachinas, fetishes and paintings fall directly within
the scope of materials covered by the registered trademark, and that
the other items, i.e., pottery and "pawn," are probably sufficiently

*5]
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closely related to items covered by the mark so that an unauthorized
use would be deemed an infringement.

Assuming that the use by the IAC is unauthorized, it can be enjoined
from using the symbol; 15 U.S.C. sec. 1116.Also, the statute provides
for the recovery of (1) damages suffered by the. owner of the trademark. (2) the defendant's profits arising from the use of the trademark, and (3) the costs,of the action; 15 U.S.C. sec. 1117.However, in
order to recover damages or the defendant's profits, notice that the
mark was registered must have been given, as by use of the symbol R,:
or the legend "Reg. U.S. Patent Office,"in conjunction with the mark.
Criminal penalties for the willful use of Indian Arts and Crafts
Board trademarks are provided for, in 18 U.S.-C. sec. 1158. These
penalties are a fine of up to$500 or imprisonment for not more than six.
months, or both, and the defendant, if found guilty, is enjoined from
further carrying out the acts complained of.
IAG is employing.the.mark without authorization, and had not used
it before 1944 (the date.of registration), AC is an infringer. Accordingly, it should be promptly notified that it is infringing a trademark..
registered by the Indian Arts and Crafts Board and that use of such
mark must cease forthwith. Failure to do so will make it subject to both
civil and criminal proceedinLgs.
ERNEST S. COHEN,

Assistant Solicitor.
LOUIS. JH. OBBS

A-31051

Decided' January

15, 1970

Contests and Protests: Preference Right of Contestant-Alaska:
Homesteads-Komesteads (Ordinary) : Preference Rights-Withdrawals and'
Reservations: Effect of-Words and Phrases
"Valid Existing Rights." Since a withdrawal made by Public Land Order
4502 is subject to "valid existing rights,"' a successful contestant of a
homestead entry may exercise the preference right he had earned upon
the cancellation of the contested entry, although it.had. not been actually
awarded prior to the withdrawal; however, an application filed by him
prior to notation of the cancellation is premature and must be rejected.
APPEAL FROM THE: BUREAU O LAND. MANAGEKENT

Louis J. Hobbs has appealed to the Secretary of the Interior from
a decision dated August 15, 1968, of the Officeof Appeals and Hearings, Bureau of Land Management, affirming a decision of its Aaska
State Office holding his preference right to a homestead entry-in
abeyance.

6
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The appellant has earned a preference right of entry to 160 acres
in secs. 4 and 5, T. 3 N., R. 11 W., Seward Meridian, Alaska, as

a consequence of his having successfully contested an existing homestead entry for the same land. Act of May 14, 1880, 43 U.S.C. sec.
185 (1964).

Although the prior entry was canceled on August 12, 1966,Hobbs'
preference right was not recognized until a conflict with a State of
Alaska selection was resolved by a Bureau decision dated June 22,

1967, and the subsequent dismissal of the State's appeal to the Secretary on August 10, 1967 (A-30858).

It also appears -that on February 7, 1967, the Kenaitze Indian
Association and the Kenaitze Indian Tribe filed a claim, AA-714,
for an area of land, including that covered by Hobbs' preference right,
based upon aboriginal rights and use and occupancy from time immemorial and they objected to the allowance of entry or alienation of any
of the land they claimed.
Hobbs, however, filed his application for entry on July 10, 1967.
At that date, the cancellation of the prior entry had not been noted
on the land officerecords and as far as the records show the cancellation still has not been entered on the records.
The land officerejected Hobbs' application on the grounds that an
application to enter prior to the notation on the records of the cancellation of a prior entry is premature and held in abeyance the granting
of his preference right pending resolution of the Kenaitze claim.
In its decision, the Bureau affirmed the suspension of appellant's
preference right on the basis of a Departmental policy set out in a
letter dated August 10, 1967, from the Secretary of the Interior to
the Governor of Alaska, which stated that the Department would not
allow title to public lands to pass into other hands in disregard of
claims and protests filed by Alaska native groups against State selections and other dispositions under the public land laws.
In his brief on appeal, filed on October 10, 1968, the appellant
contended that the Secretary has no authority to suspend his preference
right of entry, particularly on the basis of a private letter.
While the appeal was pending, the Department's policy toward the
disposition of public lands in Alaska was made more explicit. On
January 17, 1969, the Secretary signed Public Land Order 4582, 34
F.R. 1025. The order withdrew, [siubject to valid existing rights,"
all unreserved pblic lands from all forms of appropriation and disposition (except locations for metalliferous minerals) and reserved
them for the determination and protection of the rights of the native
Aleuts, Eskimos, and Indians of Alaska. The withdrawal and reservation created by the order were, as it said, to expire at 12 midnight on
December 31, 1970. The order further provided that all applications
for "land title transfers" which were pending before the Department
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on the effective date of the order would be suspended while it was in
effect.

The public land order, as a formal statement of the Departmental
policy set out in the earlier letter, controls the disposition of this appeal.
Since it plainly requires that action on applications for homestead
entries be suspended in accordance with its terms, Hobbs' application
has to be so treated, unless there is some provision in the order to
remove the entry from its scope.
The only possible relief available is the provision in the first paragraph of PLO 4582 making the withdrawal and reservation "subject
to valid, existing rights." The issue.then becomes whether Hobbs had
a "valid existing right" on the effective date of the withdrawal.
The Department has long recognized the importance of the right
granted to a successful contestant. It has held: "The preference right
of entry conferred by the act of May 14, 1880, * * * upon any person who 'has contested, paid the land office fees, and procured the
cancellation' of a homestead entry is a statutory right which the land
department is without authority to deny or disregard, by regulation
or otherwise." Edwards v. Bodkin, 42 L.D. 172, 173 (1913). In Wells
v. Fisher, 4 L.D. 288, 293, 294 (1919), it was held that a first form

withdrawal under the reclamation act (sec. 3, act of June 17, 1902,
43 U.S.C. sec.416 (1964) ), did not extinguish the preference right but
merely postponed its exercise until the land became available for
disposition.,
A few years later the Department considered the conflict between
a contestant's preference right and another type of withdrawal. The
Executive Order of December 8, 1924, withdrew all islands off the
coast or in the coastal waters of the State of Florida subject to "any
valid existing right." Prior to the withdrawal, a contest had been
initiated' against a homestead entry on <land-later subject' to the withdrawal. The Department first rejected the contention that the withdrawal destroyed the prospective preference right that would accrue
to the successful contestant upon the cancellation of the entry.
It then discussed the effect of the withdrawal on the contestant's
exercise of his preference right, stating:
If this were an absolute and unconditional withdrawal the contestant would be
entitled to a suspended.preferred right which could be exercised in case of
subsequent restoration of the land to entry. 'See Wells v. Fisher (47 L.D. 288),
and numerous citations, contained therein.
But the withdrawal here in question saved "any valid existing rights in
and to" the lands so withdrawn, and a preferred right which had been- earned,
although not actually awarded, prior to the withdrawal is entitled to protection.
The withdrawal was designed tpre-vent the initiation of new claims and not
1 In
oLaren v. leisocher, 256 U.S. 477 (1921), the Supreme Court agreed with the
ruling in the Wells case.
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the destruction of rights theretofore fairly earned. Williams v. Brening
Rehearing),

(on

51 L.D. 225, 226 (1925).

When the Department again had to consider what survived the
general withdrawal of lands made by Executive Order No. 6910 of
November 26, 1934,2 which was made subject to "existing valid rights,"

it said:
It is hardly practicable to give a precise and general. definition of the meaning
of "existing valid, rights," as used in the saving clause of the said Executive
order. The circumstances of each particular case will-have to be considered in
applying that provision. It is not a new expression, and it has been construed
and applied in formal adjudication of the Department. It was contained in
Executive order of December 8, 1924, which withdrew all islands off the coast
or in the coastal'waters of the State of Florida, and also in Executive order
of July 3, 1925, withdrawing the mainland within three miles of the coast,
in certain States. In the case of Williams v. Brening (51 L.D. 225), it was
said that these withdrawals were designed' to prevent the initiation of
new claims and not the destruction of rights theretofore fairly earned. And
it was held therein that where a party had prosecuted a contest against a homestead entry and had done all that the law required to earn a preferred right of
entry, such right was saved by the terms of the withdrawal orders, even though
the contested entry had not been actually canceled and the preferred right, therefore, had not beenf awarded prior to the date of withdrawal. It was pointed out
that the 'said withdrawals were not absolute and unconditional, but saved valid
existing rights,'and were to be distinguished from instances where the withdrawal does not make sflch exception.
Of course, all valid entries are potected, and I believe also that all prior
valid applications for entry, selection, or location, which -were substantially
complete at the date of the withdrawal should be considered as constituting
valid existing rights within the meaning of the saving clause of the withdrawal
order. Claims under the color of title act of ecember 22, 1928 (45 Stat. 1069),
should likewise be regarded as valid existing rights when bona fde and substantial rights thereunder existed at the date of the withdrawal. I believe this
protective provision should be generously applied. The public interest in particular
tracts within the confines of the broad expanse thus withdrawn is too inconsequential to justify the striking down of'individual rights through technical
*
construction or harsh application of the protective provision of the order.
55 I.D. 210.

A few days later the Department applied the same concept to contests filed prior to the withdrawal made by Executive Order 6910. The
General Land Office (now the Bureau of Land Management) set out

the Department's view and its application in instructions to the land
offices, Circular

1348*, March 7, 1935 (55 I.D. 226)

REGISTERS, UNITED STATES LAND OFFICES:
In response to an inquiry concerning the effect of the Executive order of
November 2, 1934, withdrawing public lands in aid of the Taylor Grazing Act,
*See Circular No. 1352, at p. 244.1
2 Set out in Solicitor's opinion, 55 I.D. 206 (1935).
that Circular 1348 was directed to contests
2 Circular 1.352, March 26, 19.35,'stated
initiated prior to the withdrawal and that, as the preference right gained by one begun
subsequent to the withdrawal would be suspended, contestants should be advised to that
'
effect at the time their contest application was filed.
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on contests filed prior thereto, the Department, on February 19, 1935, said:
The Executive order states that: "The withdrawal hereby effected is subject
to existing valid rights."
In the case of Williams v. Brening (51 L.D. 225), it was held, in connection
with a similar withdrawal of December 8,1924, involving lands off the coast
of Florida, that the saving clause of the order protected, upon cancellation of
the entry as the result of a contest, the preference right of the contestant which
had been earned, although not actually awarded, prior to the withdrawal.
The contest was initiated and is being prosecuted as provided by law and in
accordance with departmental regulations. The law provides that if a contestant
is successful he shall be allowed thirty days from notice of cancellation of the
contested entry to enter the land. There is here a right to carry the proceedings,
which were begun prior to the withdrawal, to a conclusion, and if the contestant
shalltbe successful he will be entitled to the statutory reward.
)Undoubtedly the President could have made an absolute and unconditional
withdrawal, but he did not do so. With reference to the expression, "existing
valid rights," as used in the saving clause of the Executive order, the Secretary
of the Interior has said (Solicitor's Opinion dated February 8, 1935, 55 I.D. 2056,

210):
"I believe this protective provision should be generously applied. The public

interest in particular tracts within the confinesof the broad expanse thus withdrawn is too inconsequential to justify the striking down of individual rights
through technical construction or harsh application of the protective provision
of the order."
If, after a hearing, or by default, judgment is rendered in favor of the contestant; he will be allowed a preference right to enter the land. on cancellation of
the present entry.
You will govern yourselves according to the foregoing and If any entry has
been canceled since November 26, 1934, as the result of a contest initiated prior
to that date, and no other obstacle to exercise of the preference right existed,
you will now notify the successful contestant that he will be allowed thirty
days within which to exercise his preference right of entry, notwithstanding
notice, if any, which may have heretofore issued advising him that this preference right would be held in abeyance pending revocation or modification of the
withdrawal.
FRED W.- JoNsoN,:
Commissioner.

The withdrawal and reservation made by PLO 4582 is similar in
all material aspects to those just cited. That is, it is not absolute or
unconditional and it covers a huge area of land. The ruling in Williana
v. Brening, spra, a case on all fours with this one, as adopted and
applied to other comparable withdrawals, is controlling here.
Accordingly, it is concluded that the exercise of appellant's preference right is not barred by PLO 4582 and that he is to be permitted to
exercise it.4

This conclusion, of course, does not-purport to pass in any way on
the merits of the Kenaitze protest.
It was earlier noted that it does not appear that the cancellation of the entry contested by the appellant has been noted on the. land: office records. This action should. be
taken before appellant is notified of his right to make his entry.. Carl R. Hawkims, A-29773
(March 24, 1964). Appellant's application of July 10, 1967, was premature and must
stand rejected for that reason. 1.
3a2-34-70
2
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Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a) ; 24 F.R. 1348),
the decision of the Bureau of Land Management is reversed and the
case is remanded for further proceedings consistent with this opinion.
ERNEST

F. Hom,

Assistant Solicitor.
FINLAY MacLENNAN
A-31068

Decided January

16, 1970

Oil and Gas Leases: Applications: Descriptions
Where an area sought to be excluded from a larger parcel of land in an
oil and gas lease offer is described by metes and bounds in terms which do
not satisfy the pertinent regulation, it makes the offer defective as to the
parcel and subject to rejection to that extent.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Finlay MacLennan has appealed to the Secretary of the Interior
from a decision dated September 10, 1968, of the Branch of Mineral
Appeals, Office of Appeals and Hearings, Bureau of Land Management, which. affirmed the rejection by the Eastern States land office
of his application to reinstate his noncompetitive lease offer-BLM-A
070340 insofar as it pertained to a 12.72-acre tract in section 73, T.

6 N., R. 1 W., Wash. Mer., Mississippi, and dismissed his protest
against the acceptance of pending lease offer ES 3383for the described
tract.
It appears that 3LM-A 070340 was one of several offers filed
simultaneously as of April 19, 1963, for lands in sections 71, 72, and
73, T. 6 N., R. 1 W., Wash. Mer., Miss. Lease offer BLM-A 070303,

drawn first in the drawing held to determine priority among the offers,
eventuated in a lease issued effective March 1, 1964, for certain lands
in sections 71 and 2t but it was rejected as to the lands in section 73
for the reason that a metes and bounds description which sought to
exclude a 40-acre tract was found inadequate.
BLM-A 070340 was rejected in toto much earlier, on May 2, 1963,

because it was not the first-drawn offer. It was, however, subject to
reinstatement in the event the lands applied for were not leased to an
offeror with higher priority.1
All of section 73, except for four tracts, was included in lease
BLM-A 070464issued effective September 1, 1967, in response to an
1Under
the current regulation all offers other than that drawn first are rejected and
in the event the first drawn is not issued a lease the land is again posted for simultaneous
filing. 43 CFR 3123.9 (c) (3).
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offer filed May 17, 1963.2 One of the tracts in section 73 not included
in lease BLA-A 070464 is the 12.72-acre tract covered by MacLennan's
petition for reinstatement. Lease offer ES 3383 was filed on October 27,

** **

1967, for 80 acres, more or less, including the 12.72-acre tract. On
December 5, 1967, MacLennan filed his petition for reinstatement of
his offer as to this tract and his protest against the issuance of a lease
for it in response to lease offer ES 3383.
In pertinent part offer BLM-A 070340 originally described the
land in section 73 exactly as it had been described in BLM -A 070303:
Sections

73: All less

AND less that 40.00 acre tract in Section 73 described as commencing from the
Southeast corner of section 76 go North 43 degrees 45 minutes West along the
Section line a distance of 1,707 feet, thence South 54 degrees 30 minutes West a
distance of 1,490.00 feet more or less, thence North 35 degrees 30 minutes West
a distance of 1,320 feet, thence South 54 degrees 30 minutes West a distance of
880.00feet to the East line of Section 73 for a point of beginning, thence from
said point of beginning go South 54 degrees 30 minutes West for a distance of
1,320 feet, thence Northwesterly along a line parallel to the East line of Section 73 for a distance of 1,320 feet, thence North 54 degrees 30 minutes East for
a distance of 1,320 feet to the East line of Section 73, thence Southeasterly along
the East line of said Section 73 to the point of beginning.

The land officeand the: Officeof Appeals and Hearings found that
the description did not satisfy the requirements of the regulation in
effect at the time of filing. The Officesaid:
At the time offer BLM-A 070340 was filed, the pertinent regulation read:
"Each offer for a lease must contain * * * a complete and accurate description of the lands for which a lease * * * is desired. If the lands have been
surveyed under the rectangular system of public land surveys, and the description can be conformed to such survey system, the lands must be described by
legal subdivision, section, township, and range. Where the description cannot
be conformed to the public land surveys, any boundaries which do not so conform must be described by metes and bounds, giving courses and distances
between successive angle points with appropriate ties to established section
corners. 43 CFR 200.5 (Circular 2017,27 F.R. 4141, May 22, 1059)."
Examination of the land description given in offer BUM-A 070340, supra, shows
that the metes and bounds description for the second exception from section 73
does not satisfy the requirements of the cited regulation. The traverse from
the section corner of section 76 to the true point of beginning does not end on
the section line of section 73, as indicated, but rather terminates at a point
nearly 700 feet southwesterly from the said section line, as the final distance
in the traverse should be 194.79 feet, instead of 880 feet shown in this. offer.
The assumed point of beginning thus cannot be considered to have an appropriate
tie to an established corner. The second call for the exception shows the course
only as "northwesterly along a line parallel to the east line of section 73" which
does not satisfy the requirement for giving the actual course of the line followed on the ground. The fourth call shows the course to be southeasterly along
2
It is not clear why the lands in section 73 denied to BIM-A 070303 were leased to a
new offeror rather than to one who had qualified in the earlier drawing in accordance with

the then current regulation.
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the east line of section 73, an acceptable conformed line to the public land
surveys, but the traverse from the actual point of beginning does not reach the
east line of section 73, nor does this call give any distance traversed.

It concluded that offer BLM-A 070340should have been reinstated
when the first offer for section 73 did not mature in a lease and that
it should then have been rejected for any land in section 73. Accordingly it rejected BLM-A 070340for the land in section 73.
On appeal MacLennan does not deny that the metes and bounds
exclusion in his description was inadequate. He contends, however,
thait an offer ought not to be rejected because it described land that
was not available for leasing and he asserts that the rental he paid was
sufficient under the regulation to sustain his offer for the entire area
without exclusion. He cites L. B. Smith et al., A-30447 (October 29,
1965), in support of his position.
In Smith an offeror had applied for certain described lands without
excluding a railroad right-of-way that ran through them. The Department held that the description was not defective since the Department never required the rejection of an offer merely because it described land that was not available for leasing so long as the rental
had been remitted for all the land described without any diminution
for the land in the right-of-way.
The cases are not completely analogous. In Smith the offeror described the land he applied for properly, but made no mention of land
within the area described that was not available for leasing. In the
case on appeal the offer attempts to exclude from the land applied for
an area which it describes defectively. To be comparable to Smith
MacLennan would have had to apply for section 73 without attempting to exclude any of the land in it, which, of course, he did not do. In
the one instance an offer asks for more than can be granted, but leaves
to the Department the task of defining the land available, a burden
which it usually accepts. In the other, the offer seeks to be more exact,
but fails. The issue, then, is whether a defective exclusion by itself
is enough to invalidate a description that would be adequate if no
exclusion had'been attempted.
The exact point does not appear to have been discussed by the Department. In James P. Witmer, A-30227 (July 10, 1964), the offer
described the land applied for as "S/ 2 SW'/4, except West 25 acres of
SW'/4SW'/4." The Department held that since the east boundary of
the 25-acre parcel did not conform to the public land survey a metes
and bounds description was necessary, and held the offer defective for
the land in the SW/4SW/4. Here, too, we. cannot tell what the
boundaries of the land applied are. We know only that it is section 73
less some unascertainable

40 acres.

As the Department has stated: * * * "The purpose of the regula-
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tion is to require an offeror to give a description which is at least sufficient on its face to delimit the land applied for," * * * Charles J.
Babington, 71 I.D. 110, 112-113 (1964). MacLennan's description
fails to meet this test.
We recognize that there is a difference between the tract applied
for and an exclusion from it in that if a description for the first is had
the land sought cannot be positioned at all while if only the second
is defective the question is limited to what portion of the tract the
offeror intended to describe.
If the exclusion can be ignored, an acceptable description will remain, and, all else being regular, a lease could be issued. Yet, to do so
would be to amend the description that the offeror submitted. In

Babington,spra, it was further said:** * "It is not for the Department to salvage from the description some land that may be considered properly described." * * * Id., p. 113.
The Department has also held that it will not alter an erroneous
description in order to make it a valid offer. Joe Bart Moore, A-29361
(July 1, 1963).

In the spirit of these holdings we conclude that a defect in a description of a tract sought to be excluded from the area applied for
which makes it impossible to determine exactly what is the area applied for renders the offer defective as to that area and that the offer
is properly rejected to that extent. It follows that as originally filed
MacLennan's .offerwas defective so far as it described land in section 73
and it could properly have been rejected as to that land for that reason.
As we noted earlier, however, the offer was rejected simply for the
reason that it was not the first offer drawn and it was stated that the
offer could be reinstated if the land was not leased to an offeror having
higher priority. No lease had been issued for the 12.72-acretract in
section 73 at the time when MacLennan filed his petition for reinstatement of his offer as to that tract and there does not appear to have been
in existence any offer filed in the 1963drawing which had priority over
his offer for that tract. Accordingly the petition seems to have been
properly filed from that standpoint. If then, the petition contained
a proper description of the 12.72-acre tract in section 73, it would
appear that the defective description of see. 73 in the original offer
could be deemed to have been corrected to that extent as of December 5,
1967,the date the petition for reinstatement was filed. However, prior
to that time, offer ES 3383 had been filed on October 27, 1967, so it

took precedence over MacLennan's amended offer for the 12.72-acre
tract. Nonetheless MacLennan's amended offer should not be finally
rejected as to that tract until a lease is issued pursuant to offer ES 3383.
Therefore, pursuant to the authority delegated to. the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F. R. 1348),
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the decision appealed from is affirmed as modified in the respect just
discussed.

ERNESTF. How,

Assistant Solicitor.
FRANK

A-31084
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Mining Occupancy Act: Principal Place of Residence
The act of October 23, 1962, requires that an applicant and his predecessors
must have occupied valuable improvements on a mining claim as a principal
place of residence during the 7-year period immediately preceding July 23,
1962, and where there is no evidence as to the use made of a claim during the
first 5 years of that period, and where the applicant indicates a desire to
submit additional evidence relating to his own use of the claim during the
last 2 years of the qualifying period, the case will be remanded to the
Bureau of Land Management to permit the development of additional
evidence.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Frank 0. and Dorothy B. O'Mea have appealed to the Secretary of
the Interior from a decision dated October 25, 1968,whereby the Office
of Appeals. and Hearings, Bureau of Land Management, affirmed a
decision of the Sacramento, California, land officerejecting their application, Sacramento 662, filed pursuant to the Mining Claims Occupancy Act of October 23, 1962, 30 U.S.C. secs. 701-709 (1964), as

amended (Supp. IV, 1969), to purchase a tract of land in the Chaparal lode mining claim in the SE"/4NE',4 sec. 33, T. N., R. 14 E.,
M.D.M., Stanislaus National Forest, Calaveras County, California.
Appellants filed their application on June 13, 1967, stating therein
that the Chaparal mining claim was located on August 28, 1947,that
improvements consisting of a cabin, tool shed, and outbuilding had
been completed on the claim between 1949 and 1953, that a residence has

been on the claim since prior to July 23, 1955, that appellants purchased the claim and the improvements in April 1960 for the price of
$3,300, and that the claim has been their voting residence since that
time.
By a decision dated August 16, 1968,the land officerejected appellants' application upon a finding that appellants' use of the improvements on the mining claim had been intermittent in nature and that the
'The spelling of the name of appellants' mining claim has been subjected to remarkable
variation, at least five different spellings having appeared in the record. Because "Chaparal"
was used in the deed to appellants, in appellants' relinquishment of the claim, and in
their application under the Mining Claims Occupancy Act, we have adopted that spelling
here.
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improvements had not been a principal place of residence for appellants. A report of field examination, the land office stated, disclosed
that Mr. O'Mea has been continuously employed in San Francisco since
1941,that appellants' son, Douglass, had attended school from kindergarten through high school in San Francisco, that appellants have
maintained a home at 240 Evelyn Way; San Francisco, from at least
November 1946to the present, and that the references given by-appellants indicated that residential use of the mining claim was on weekends and vacations. Such circumstances, the land officedetermined, do
not permit the applicants to claim that the cabin on their mining claim
is a principal place of residence within the meaning of the act of October 23, 1962.

In appealing to the Director, Bureau of Land Management, appellants asserted that they are domiciled at the Chaparal mining claim and
reside at the cabin located thereon, and, in support of that assertion,
they submitted evidence that they have been registered voters in West
Point precinct, Calaveras County, since August 10, 1960, that they
have rented post office box No. 14 in West Point, Calaveras County,
California., continuously since 1960, that they have registered all of
their automobiles at West Point, and they had their dog licensed at
West Point. Citing general principles of law relating to domicile, appellants argued that "it does not appear that the applicants could do
anything more to indicate their desire and intention to establish their
permanent residence at West Point, California," and they requested a
hearing " on an issue of fact."
The Officeof Appeals and Hearings, in sustaining the action of the
land office,found that the "general law of domicile is not adequate to
resolve the legal issue in this case." The appellants' own witnesses, the
Officeof Appeals and Hearings observed, stated that appellants were
seen on the claim mostly on weekends. Citing the Department's decisions in the cases of H. T. Crandell, 72 I.D. 431 (1965), and Herman C.
and Edith 0. Kammpling,A-30592 (September 26, 1966), it concluded
that evidence of appellants' desire and intention to make their residence on the mining claim was insufficient to prove the fact of residence. The Officeof Appeals and Hearings denied appellants' request
for a hearing upon a determination that appellants had alleged no
facts which, if proved, would entitle them to the relief which they
sought, citing Jack A. Walker, A-30492 (April 28, 1966), aff'd in
United States v. Walker, 409 F. 2d 477 (9th Cir. 1969).
In their current appeal to the Secretary, appellants contend that, of
the three departmental decisions cited by the Office of Appeals and
Hearings, only the Walker case, supra, bears any factual resemblance
to the present case. In that case, appellants argue, the Department
found that the Big Creek-Yellow Pine Area, in which the appellant
was a registered voter, was "a principal area of residence" for him but
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that, since he had spent more time at the town of Yellow Pine in the
same voting district than at his mining claim cabin site, the cabin was
not "a principal place of residence," thus differing materially from the
present case. Appellants charge that the Officeof Appeals and Hearings, "in brushing aside appellants' citations of California State court
cases dealing with the general law of domicile (legally synonymous
with residence), ignores the principles laid down in the Walker decision." Appellants further assert that they were given no opportunity to
present any witnesses at any time in the proceedings below, that the
only statements in the record are those gathered by the Forest Service
during the course of its investigation, and that they were not served
with a copy of the Forest Service investigative report, and they request
that the decisions appealed from be set aside and the application
granted upon the basis of the present record or, in the alternative, that
appellants be granted a hearing "to present further facts and points of
law to substantiate their position as qualified applicants." In addition
to copies of documents previously submitted, appellants have submitted
copies of motor vehicle registration cards for the years 1962 through
1964,of hunting licenses for 1961 and 1962, and of government correspondence in 1961, all showing their address to be P.O. Box 14, West
Point, California.
The record shows that an investigation of appellants' use of their
mining claim was conducted by the Forest Service, United States Department of Agriculture, in 1968,at which time at least eight residents
of the West Point area, all but two of whose names were furnished by
appellants, were interviewed. One of those witnesses, Alvin Turner of
Turner's Shell Service, stated that he had known Frank O'Mea for
around ten years and that he had "seen him every week end he comes
thru on Friday nite & leaves on Sunday nite when working During his
vacation 5 to 6 weeks a year he is in West Point (cabin) ." Another witness, James F. Carson, who runs the lumber company in West Point.
and also serves as the local constable, stated that he has known Frank
O'Mea since 1960,"that he votes in West Point, and that he lives at his
place on Bald Mt. Rd. lengthy periods during each yr. & on most week
ends, when not living there permentely [sic]." 2 A third witness,
Charles E. Betts, stated that O'Mea "has occupied his cabin 2 or 3 days
every week & at times has been there for from 2-3 weeks to a month"
since 1965.He had no knowledge of appellants' use of the cabin prior
2In their appeal to the Secretary appellants allege that, at the time of his interview
with Forest Service investigators, Carson gave the investigators a handwritten statement.
that he was subsequently asked by the Forest Service to fill out a mimeographed form
submitted to other people who were interviewed, and that, although Carson had assured
appellants that he had filled out the form and sent it to the Forest Service, the form was
not attached to the investigative report of the Forest Service. In the absence of an allega
tion that Carson's statements on the mimeographed form differed materially from his
handwritten statement, the alleged omission is of no perceivable significance.
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to that time. The testimony of other witnesses was generally to the
same effect but less specific.

Although Betts' statement clearly cannot be accepted as evidence of
appellants' use of the claim during the qualifying period, 1955 to
1962,his statement, when viewed against the background of the statements of witnesses who claimed familiarity with appellants' use of the
land prior to October 23, 1962,suggests the continuation of an established pattern of use. The evidence, as a whole, tends to show that ap-

pellants utilized the mining claim, perhaps a third of the time, each
year from the tune of their acquisition of the property in 1960to the
time of the filing of their application i 1967, such use occurring on
weekends and during vacations, while the remainder of the time was
spent by appellants at their home in San Francisco. From this evidence,
the lands officer,Stanislaus National Forest, found that:
1. The O'Meas have made as much use of their cabin as Mr. O'Mea's employment will permit.
2. Mr. O'Mea is employed in San Francisco and owns his home there.
3. Rejection of this application will cause some hardship since the cabin is
important to the O'Meas for use on weekends and during periods when Mr. O'Mea
can be away from his San Francisco job.

He concluded, however, that he could not, "in good conscience, state

that the use made in the 1960-1962 period nor since then, was as a
principal place of residence'.
Apart f rom the question of whether or not the O'Meas have used
their mining claim as a principal place of residence since their acquisition of the property in 1960, there is a question of equal importance
relating to use of the claim upon which no evidence appears in the
record.
A "qualified applicant" for relief under the Mining Claims Occupancy Act is defined in section 2 of the act, 30 U.S.C. see. 702 (1964),
as
a residential occupant-owner, as of * [October 23, 19621, of valuable
improvements in an unpatented mining claim which constitute for him a principal
place of residence and which he and his predecessors in interest were in possession of for not less than seven years prior to July 23, 1962.

The act thus imposes two requirements, (1) that an applicant own
and occupy valuable improvements on a mining claim as a principal
place of residence as of October 23, 1962, and (2) that the applicant
and his predecessors-in interest must have been in possession of such
improvements for not less than 7 years prior to July. 23, 1962. The
act does not explicitly state that the 7 years' possession prior to July 23,
1962,must have been coupled with physical occupancy as a principal
place of residence. However, the Department has indicated in leiny P.
and Leoda Z. Smith, 74 I.D. 378 (1967), that such is the case, and,
382-14-70
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indeed, that view of the meaning of the statute is strongly supported
by the declarations of the drafters of the legislation.
In explaining the language used in section 2 of the-act, the Senate
Committee on Interior and Insular Affairs stated that:
Section 2 defines a qualified applicant. * " He must be a residential
occupant-owner as of July 23, 1962.8 This does not mean in actual physical
residence on that date but rather that the residence must have been habitable
and, as is explained below, used during the preceding7 eers in an zanner consistent with the purposes intended to be covered by te act. S. Rep. No. 1984,
87th Cong., 2d Sess. 5

(1962) ; Italics

added.

The committee then explained that the language used was intended to
specify that an applicant must be one who uses his claim as one of his
principal places of residence, that casual or intermittent use, such
as for a hunting cabin or for weekend occupancy, was not intended to
be covered, and that "the Secretary shall require applicants to submit,
proof of residence as a part of determining whether the applicant is
qualified." Id. at 5, 6.

More recently, in recommending extension of the life of the act, the
same Senate committee again indicated, even more emphatically, that
the 7 years' possession prior to July 23, 1962,must have consisted of
residential use of the property, stating that:
0 * * In order to be qualified an applicant must have been the owner of
valuable improvements on the mining claim on October 23, 1962, and the ilnprovements must have been a principal place of residence for hi? and his pred-

ecessorsin interest for not less than 7 years before Jy

23, 1962. *

* S. Rep.

No. 593, 90th Cong., st Sess. 2 (1967); Italics added.

It is not enough, then, for an applicant for relief under the act to
establish that, on October 23, 1962, he was a residential occupantowner of improvements which had been erected on an unpatented
mining claim prior to July 23, 1955, but he must show, as well, that
during the intervening years the improvements constituted a principal
place of residence for him or for his predecessors in interest.4
3The determinative date was, subsequent to the committee's report, changed to October 23, 1962,
'Additional support for this view is found in the explanation of the objectives of the
legislation given by its drafters. The act was designed, according to the Senate Committee on Interior and Insular Affairs, "to aid those qualified people on whom a hardship
would be visited were they to be required to move from their long-established homes" and
to avoid the disturbance of "arrangements, sanctioned by time and custom, which can be
regularized without injury to the public interest." S. Rep. No. 1984, spra, at 3, 4.
Residence commencing on October 23, 1962, in improvements which had been in existence
since 1955 might appear to satisfy literally the language of section 2, but it could not
convert those improvements into a "long-established home." Nor could it be characterized
as an arrangement "sanctioned by time and custom." The act of July 23, 1955, 30 U.S.C.
§ 611 et seq. (1964), in prohibiting, as to mining claims located after that date, all uses
not reasonably incident to prospecting, mining or processing operations, clearly put mining
claimants on notice that the sole purpose of a mining location is the exploitation of mineral resources. Prior to the date of that act the conversion of unpatented mining property
to residential use, although constituting, as the committee found, "an anomaly to the
law," had the sanction of local custom. However, thereafter, there could be no sanction

for it.
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Assuming, but not deciding, that appellants' use of the improvements on the Chaparal claim after April 1960 can be classed as residential occupancy within the meaning of the 1962 act, it must still
be shown that the improvements had been used in a comparable manner by appellants' predecessors from 1955 to 1960.The record is altogether void of such evidence. Appellants stated in their application
only that the owners of the claim, prior to April 1960, were Marion
Davis from 1949 to 1957 and Arthur Heasley and others from 1957.
to 1960. The report of the Forest Service was equally uninformative
with respect to the nature of the use of the claim by appellants'
predecessors.

After careful review of the record before use we are persuaded
that a proper determination of appellants' qualifications as applicants
cannot be made upon the basis of evidence relating only to the last
2 years of the 7-year qualifying period. Inasmuch as it does not appear
that appellants have been previously informed of the necessity of
showing qualifying use on the part of their predecessors in interest5
they should now be afforded an opportunity to make that showing.
In the event that they fail to make the necessary showing, it will be
unnecessary to determine whether or not their own use of the claim
was of a qualifying nature. Should it be determined that the improvements on the Chaparal claim.were used as a principal place of residence
by appellants' predecessors, it will, of course, become necessary to pass
final judgment on the sufficiency of appellants' residence after April
1960.

Although appellants complain that they have been given no opportunity to present any witnesses of their own at any time, the fact is
that they have not indicated for what purpose they would introduce
the testimony of witnesses. As we have already observed, the evidence,
developed by the Forest Service tended to show that appellants used
the claim every weekend, or nearly every weekend, throughout each
year since acquiring the property, as well as during other periods, and'
the Forest Service found that appellants had made as much use of
their cabin as Mr. O'Mea's employment would permit. Appellants have
alleged no greater use, their most comprehensive explanation of their
use of the claim consisting of a statement in a letter of May 29, 1968,
to the lands officer, Stanislaus National Forest, that "the improvements on the claim were regularly and continuously used as a principal
place of residence as defined in the Act." In the absence of the allegation of specific facts which are inconsistent with those reported
The application form published by the Bureau of 'Land Management calls for an applicant to indicate whether or not a residence has been on a mining claim for which application is made since prior to July 23, 1955, and to list all owners of the property during
the period from July 23, 1955, to October 2, 1962. It does not explicitly call for the
showing which we find here to be necessary before appellants' qualifications can be
determined.

20

DECISIONS

OF THE

DEPARTMENT

OF THE

[77 ID.

INTERIOR

by the Forest Service and whicl, if accepted as true, woild establish
appellants' qualifications as applicants, there is no factual issue before
us, and there is no basis for ordering a hearing. See Jack A. TValker,
8upra.
However, if appellants feel that the Forest Service has not accurately reported the facts relating to their use of the claim, they should
file in the land officea statement setting forth in explicit detail the facts
of their occupancy, together with the statements of witnesses which
would tend to confirm the accuracy of the allegations. Upon the filing
of such a statement, and upon the submission of evidence relating to
use of the claim by appellants' predecessors, it can be determined
whether or not there is occasion for a hearing or whether a new decision can then be issued without a hearing.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
the decision appealed from is set aside, and the case is remanded to the
Bureau of Land Management for further action consistent with this
c1ecision.

ERNESTF. Iobm,

Assistant Solicitor.
REPAYMENT

OF EXPERT

Indian Tribes: Judgment Funds-Act

ASSISTANCE LOANS

of November 4, 1963

When a tribe receives separate loans for expert assistance on several
claims against the United States, repayment from an award on a claim is
only required to the extent needed to repay the loan made for expert assistance on the particular claim on which the award was granted.

Indian Tribes: Judgment Funds-Appropriations
Under the Appropriation Act for the Department of the Interior for fiscal
1970, 83 Stat. 147, there may be paid out of an award of the Indian Claims
Commission only the attorney fees and expenses of litigation incurred in
obtaining the award, plus expenses for program planning, until other legislation authorizes other use of the award.

M-36800
To:

February 20, 1970

COMMISSIONER OF INDIAN AFFAIRS.

SUBJECT: REPAYMENT. OF EXPERT ASSISTANCE LOANS-THREE
ATED TRIBES OF FORT BERTI-TOLD.

AFFILI-

You have asked us whether an Indian tribe may "defer" repayment
of expert assistance loans it has received in connection with cases not
vet decided by the Indian Claims Commission, once the tribe has re-
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covered a judgment on at least one claim for which it received a loan,

the judgment being large enough to enable the tribe to repay the loans
it has received to assist it on all its claims. The answer is yes, because:
(1) the Act of November

4, 1963, 77 Stat.

301, 25 U.S.C. sec. 70n-1

et seq., established the policy that the repayment of a loan is contingent
upon the tribe's recovery on the claim for which the loan was made;
and (2) the Appropriation Act for the Department of the Interior for
1970 allows the use of judgment funds only for attorney fees and
expenses of litigation incurred in obtaining the award, plus expense.s
of program planning, uentilother legislation authorizes other use.
The question arises from an award of $1,850,000recovered by the
Three Affiliated Tribes of Fort Berthold on June 18, 1969,on its claims
numbered 350-A, 350-E, and 350-H. The tribe received a $15,000
expert assistance loan in 350-H, and stands ready to repay it with
interest out of the proceeds appropriated to cover the award, Act of
December 26, 1969 (83 Stat. 447). It protests the request of the Aberdeen Area Office,Bureau of Indian Affairs, dated January 9, 1970,
that it also repay out of this judgment loans made for expert assistance in four separate claims, numbered 350-B, 350-C, 350-D, and
350-F. In a memorandum of January 14, 1970,while agreeing with the
Aberdeen Area Director's interpretation of the law, the Deputy Assistant Commissioner states that the Bureau would not object to "deferring payment" of the other loans "if it is legally permissible to do
so.,'

1. From the background to the bill, H.R. 11263,87th Congress, that
was the forerunner of the legislation that was finally passed the following year as the Act of November 4, 1963,it is clear that the reason for
the bill was a decision by the Indian Claims Conmnissionthat contingent fee contracts for expert witnesses were against public policy
(see letters from the Secretary to the Chairmen of the House and
Senate Interior

Conmnittees dated July 12 and 13, 1962, and a memo-

randum on the Assistant Attorney General's testimony on the bill,
dated June 20, 1962). That Congress intended the repayment of
assistance loans to depend upon the contingency of recovery which had
been the practice with respect to the payment of the fees of the expert
witnesses is evident from the language of the 1963act. For the Congress
expressly made the replenishing of the revolving loan fund contingent
upon the tribe's recovery on "its claim": "If no judgment is recovered
or if the amount of the judgment recovered is inadequate to repay the
loan and interest thereon, the unpaid amount may be declaimednonrepayable by the Secretary.'! 25 U.S.C. sec. 70n-4. Consequently, the
repayment of each expert witness loan depends upon a recoveryon the
claim for which the loan was made in an amount which is adequate to
repay the loan.
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2. This result is also required by the following provision in the Department of the Interior Appropriation Act for 1970, 83 Stat. 147,
tnder "Bureau of Indian Affairs: Tribal Funds":
[N]othing contained in this paragraph or in any other provision of Iaw shall
be construed to authorize the expenditure of funds derived from appropriations
in satisfaction of awards of the Indian Claims Commission and the Court of
Claims, except for such amounts as may be necessary to pay attorney fees,
expenses of litigation, and expenses of program planning,
(Italics
supplied)

There can be no question but that the attorney fees and expenses of
litigation are those expenses which have been incurred in obtaining the
award for which the judgment fund was appropriated and that the
expenses of program planning are the subsequent administrative costs
which will be incurred in deciding the use to be made of such judgment
funds. Therefore, since the expert assistance rendered in 350-B, 350-C,
350-D, and 350-F cannot be considered an expense of litigation in
350-A, 350-E, or 350-H, the loans made for such assistance in the
former claims cannot be repaid out of the award made on the latter
three claims.
RAYMOND C. COTJLTEr,

Deputy Solicitor.
APPEAL OF L. J. ROBINqSON, INC.

IBCA-772-4-69

Decided February

Contracts: Construction and Operation:

25, 1970

Drawings and Specifications-Con-

tracts: Performance or Default: Excusable Delays
When there is a conflict between drawings, and the evidence shows that the
conflict was not obvious or patent, a contractor is entitled to an equitable

adjustment for the additional expense attributable to the Government's
design and coordination failures and to an appropriate time extension.
BOARD OF CONTRACT APPEALS

This appeal stems from the construction of a cafeteria and training
facility addition to the National Park Service Park Operations Building in East Potomac Park, Washington, D.C., under contract awarded
on June 26, 1968,for an estimated contract price of $257,246.By agreement of the parties the Board is to consider only the question of entitlement to an equitable adjustment and to additional time.
Appellant's claim is based upon two complementary theories (i) the
design of certain structural beams was deficient, and (ii) the Government failed to coordinate the drawings in the design stage
and thereafter. The relief requested is an equitable adjustment for
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time and money under the "Changes" clause, and a time extension
under the "Termination for Default-Damages for Delay-Time Extensions" clause.'
Sheet 24 of the drawings represented the structural grade beams for
the building. The sheet contains a structural layout plan, a reinforcing
schedule for each of 44 beams, and several detail drawings through
sections. Sheet 26 contains additional details. The reinforcing schedule includes a column giving the top elevation of each beam. There is
nothing on these drawings to indicate that any openings are to run
through grade beams at any level. Sheets 24 and 26 were prepared by
Fortune Engineering and Associates.
Specification Section 3.01, Portland Cement Concrete, paragraph
6A., states that the contractor must provide for installation olfinserts,
conduit, pipe sleeves, chains, hangars, metal ties, anchors, bolts, angle
guards, and other fastening devices.There is no mention in this section
of any requirement to provide for large openings in the structural
grade beams for air tempering system duct work.
Sheet 17 represents the layout of the duct work for the air tempering
system. The drawing contains no direct written expression showing
that some duet work would have to pass through structural beams.
There is a written note stating, "All supply duets on this drawing shall
be below fl. except run up to air mits." Sheet 17 was prepared by
Frank Williams, M. E.
Specification Section 15.02, Air Tempering System, does not contain any language indicating that some of the duet work would have
to pass through structural grade beams.
All the structural beams were in place when the mechanical subcontractor, Mr. Merton, came on the job in mid-November 1968.When
his crew were laying out 4-foot sections of duct in the crawl space before the slab floor was to go on (Tr. 127), it was then noticed for the
first time that structural beams B-3, B-23 and B-38 did not provide
for passage of duct work. The contractor and his job superintendent
were informed. The Government inspector's log shows that the Government was informed on November 20, 1968.

d

The concrete reinforced grade beams involved are massive. Beams
B-3 and B-38 measure 18 x 48 inches in cross section. B-23 is 12 x 36
inches. The openings which would have been required were also large.
Two openings in B-3 would have had. to accommodate ducts measuring
10 x 12 inches. In B-23, the duct work measured 10 x 11 inches. B-38
required passage of a duet measuring 22 x 36 inches.
The dilemma was obvious: the beams had been poured without providing passage for the duct work. The issue of entitlement turns upon
1 General Provisions, Standard Form 2-A, June 1964 Edition, as modified to incorporate later revisions to certain of the Standard Clauses, e.g. Changes (See General
Provision No. 55).
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the question of who is responsible. As previously noted, neither drawings nor specifications expressly incorporate- a requirement for structural beams being penetrated by large ducts. For the work it portrays,
each drawing is complete and accurate.
There is no evidencethat a careful comparison of all of the drawings
was done at the bidding stage. Under pressure of time and competition,
the contractor appears to have evaluated in detail only the documents
involving his own "direct exposure." For subbed out work (e.g., mechanical), he solicited the bids of experts (Tr. 107). Only obvious
errors were noted (Tr. 108). The mechanical subcontractor examined
only sheets 18 and 19 (Tr. 126).

Nevertheless, the appellant has made out a compelling caseof design
deficiency, and a corresponding failure of the Government to coordinate the drawings. It is established in the record,' and not contested
by the Government, that the structural beams in question were not
designed in the first instance to accommodate large openings for duct
work. It is also clear that Mr. Williams, the Government's mechanical
engineer, was unaware of any grade beams being above grade (Tr. 127,128). The fact that the beams were not designed to be penetrated is
also evidence of a lack of Government coordination of the two areas
of work. In addition, the Government, in August of 1968, reviewed
and approved shop drawings submitted by the contractor for the structural beams which made no provision for the passage of the duct work.
Although we do not view the Government's approval of the shop
drawihgs as especially significant, such approval has at least some bearing upon the question of whether the conflict in the drawings was
patent. It is also some evidencethat the Government's failure to coordinate extended beyond the design stage into the construction stage.
The preponderance of the evidence leads the Board to conclude that
the conflict between the two drawings was not obvious. First, neither
the Government's structural engineer nor its mechanical engineer were
aware of the problem. The structural engineer even had a second
chance in reviewing the structural beam shop drawings. Second, the
drawings and specifications are totally silent on penetration of the
beams by duct work.'
Finally, appellant's uncontested evidence established that it was the
custom of the industry to show by a detail drawing on the structural
drawings the requirement for a penetration of a structural member
by holes of sufficient size to accommodate the duct work.4 Under that
practice the absence of detail may have caused the appellant to con2 Tr. pp. 27-25, 33-34, 40-41, 171-172.
3The phrase on the mechanical drawing stating that all duct work was to be below

floor level is too cryptic to constitute a clear warning to the contractor, e.g., the duet
work could go around and under. as well as through the beams.
4 Tr. pp. 19, 21, 23, 44, 46.
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elude that the structural beams were to be poured exactly as shown on
the structural drawings. Such a trade practice lends additional support
to the view that the failure to provide for large openings for duct
work in the structural beams was not an obvious or patent omission.
On the basis of the record made in these proceedings, the Board
finds (i) that structural beams B-3, B-23 and B-38 were not designed
to accommodate passage of duct work for the air tempering system;
(ii) that both contractor and the Government failed to coordinate the
structural drawings and duct work drawings, and (iii) that such
conflict as existed in the two sets of drawings was not so obvious or
patent as to require the contractor to seek clarification of the discrepancies prior to bidding. In such circumstances the Government is
responsible. John MeShain, Inc. v. United States, 188 Ct. Cl. 830
(1969) ; Guyler v. United States, 161 Ct. Cl. 159 (1963) ; J. W. Conway,
Inc., ASBCA No. 5603 (February 11, 1960), 60-1 BCA par. 2527. Cf.

General Electric Company, IBCA-451-8-64 (April 13, 1966), 73 I.D.
95, 66-1 BCA par. 5507.

In addition to stressing the contractor's failure to coordinate the
two drawings, the Government has emphasized the contractural requirement that the contractor deliver an air tempering system complete. That is, the structural beams were satisfactory as designed and
poured, and it was appellant's duty to provide an air tempering
system.

This line of argument overlooks the fact that the predicament resulted initially from the Government's failure to provide a grade
beam designed to accommodate the duct work. If the contractor were
to perform the duct work as shown on sheet 17, he had to penetrate
the beams. His only alternative was a rerouting of the duct work at
substantially greater expense, which the Government refused to bear.
At least some of the additional expense is clearly attributable to
Government's design and coordination failures. Cf. Blackhawk Heating and Plumbing Co., Inc., VACAB No. 781 (March 19, 1969), 69-1
BCA par. 7560.
Conclusion
The appeal is granted. Appellant is entitled to an equitable adjustment for the costs of providing a solution to the latent conflict in the
drawings, and to an appropriate extension of time, under the provisions of both the "Changes" clause and the "Termination for
Default-Damages for Delay-Time Extensions" clause.
ROBERTL. FNNER, llember.
I CONCUR:
WILLIAM

F. MGRAw, Acting Chairman.
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WILLIAM AND PAUL G. RAFFERTY

A-31085

Decided March 27, 1970

Mining Occupancy Act: Qualified Applicant
The right or privilege to qualify as an applicant under the act of October 23,
1962, cannot be assigned, but it may pass through devise or descent in the
same manner as that in which property customarily is transferred by those
means and the transfer lis not limited only to the first devisee.

Mining Occupancy Act: Qualified Applicant
If the occupant-owner of residential improvements on an unpatented mining
claim could have qualified on October 23, 1962, as an applicant for relief
under the act of that date, the right or privilege of qualifying is not lost or
destroyed by the failure of his heirs or devisees, who seek the benefits of his
eligibility, to reside upon the claim themselves.
APPEAL FROM THE BUREAU OF LAND MANAGEEENT

William and Paul G. Rafferty have appealed to the Secretary of the
Interior from a decision dated October 11, 1968,whereby the Officeof
Appeals and Hearings, Bureau of Land Management, modified and
affirmed a decision of the Colorado land officerejecting their application, Colorado 2494, filed pursuant to the Mining Claims Occupancy
Act of October 23, 1962, 30 U.S.C. secs. 701-709 (1964), as amended

(Supp. IV, 1969), to purchase a portion of the land embraced in the
Yellow Button lode mining claim in the NEI/ 4 sec. 36, T. 1 N., R. 72

W., 6th P.M., Roosevelt National Forest, Colorado.
Appellants filed their application' on August 14, 1967,stating therein
that the Yellow Button mining claim was located by Joseph Rafter
on July 13, 1903, and that an amended notice of location was filed on
April 18, 1928,that Rafter erected a home on the claim in about 1906
which remained the principal and sole legal residence of Rafter and
his wife, Anna, until his death on January 30, 1963,that, shortly after
the death of her husband, Anna Rafter moved to a nursing home in
Boulder, Colorado, retaining the mining claim residence as her legal
residence until her death on October 27, 1965,and that, by order of the
district court for the County of Boulder, State of Colorado, all of the
interest of Anna Rafter in the Yellow Button mining claim was transferred to appellants as tenants in common. On September 18, 1967,
appellants filed a relinquishment of all right, title and interest in the
mining claim.
At the request of the land office,the Forest Service conducted a
field investigation which substantiated the basic facts alleged by appellants. The Forest Service found that Joseph and Anna Rafter resided
together on the Yellow Button claim continuously from about 1906
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until the date of Joseph Rafter's death, but that neither William nor
Paul G. Rafferty claimed to have resided on the claim at any tne,
that William resides in Chicago, Illinois, while Paul resides in Dallas,
Texas, that the improvements on the claim are being rented and that
it does not appear that either of the Rafferty brothers proposes to
make his residence on the mining claim.
By a decision dated June 4, 1968,the land officerejected appellants'
application upon the basis of an opinion of the Regional Solicitor,
Denver Region, that appellants are not qualified applicants for relief
under the act of October 23, 1962.1The Regional Solicitor's opinion
was predicated upon his interpretation of section 8 of the act, 30 U.S.C.
sec. 708 (1964), which provides that:
Rights and privileges to qualify as an applicant under this Act shall not be
assignable, but may pass through devise or descent.

The Regional Solicitor interpreted section 8 as "granting to heirs
and devisees the right to inherit the rights of -decedents to qualify
by tacking to the occupancy of the decedent the occupancy of the
heir or devisee." Noting that the applicants "have never, and apparently do not intend, to use the improvements on the Yellow Button
claim as a principal place of residence," the Regional Solicitor stated
that the "fact that Joseph Rafter, upon his death, may have been a
qualified occupant-owner does not lead to the conclusion that his
matured qualifications may be subject to. transfer to the present applicants through devise or descent."
In appealing to the Director, Bureau of Land Management, from
the rejection of their application, appellants contended that it was
error to find that "neither Applicant has ever resided on the Yellow
Button Claim, and, apparently, neither intends to in the future." In
fact, appellants asserted, "both of the Applicants, since the year 1917
at varying periods, have lived and resided on said Yellow Button
Mining Claim; have made improvements and expended monies on said
property; and intend to reside on said property in the future."
Appellants stated that they are nephews of Anna Rafter, that on
numerous occasions they resided with Joseph and Anna Rafter in
the improvements located on the claim, and that one or more of the
applicants, within the preceding 8 years, had lived on the claim and
had made repairs on the improvements. They further asserted that
it had always been their intention, upon retirement from their respective jobs, to make the Yellow Button their residence and that appellant
ISection2 of the

act, 30 U.S.C. 702 (1964), defines a qualified applicant as
"a residential ocecupant-owner, as of * * * [October 23, 1962], of valuable improvements in an unpatented mining claim which constitute for him a principal place of
residence and which he and his predecessors in interest were in possession of for not
less than seven years prior to July 2, 1962."
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Paul G. Rafferty has a son, who intends to use the house as his resi-

dence while attending the University of Colorado.
The Officeof Appeals and Hearings concurred in the determination
of the land office that appellants cannot qualify as applicants under
the Mining Claims Occupancy Act but upon a different ground. It held
that section 8 of the act and the applicable Departmental regulation,
43 CFR 2215.0-5 (a),2 permit

only a single devise from a mining

claimant to his immediate devisee, stating that:
Mr. Rafter, the mining claimant, was the only person upon whose right to
the mining claim the residential occupancy-ownership could be based, and only
his devisee, Mrs. Anna Rafter, could acquire the right of suck residential
occupant-owner by devise (43 OFR 2215.0-5 (a) (2) ). There is no provision either
in the 1962 act or the regulations thereunder which permits a transfer to
devisees of the devisees, as contended by the appellants (Italics in original.)

In their appeal to the Secretary, appellants argue that the fact
that Anna Rafter was not on the officialrecords as one of the locators
of the Yellow Button mining claim is only prima facie evidence that
she was not one of the locators and residential occupant-owners, and
they assert that "there is uncontradicted evidence to the effect that
Anna Rafter was the joint owner of all the improvements upon the
Yellow Button Mining Claim which were placed thereon through
the joint work, effort and finances of both Mr. and Mrs. Rafter."
They request that they be permitted to present further evidence, if it
should be considered necessary, to show the rights and ownership of
Anna Rafter as a residential occupant-owner of the claim. In short,
appellants contend that there has been only a single devise, not two
devises as the Officeof Appeals and Hearings found.
It is undisputed that Joseph and Anna Rafter could have qualified
on October 23, 1962, as applicants under the act of that date. It is also

clear from their recitation of the facts, including the alleged residency with the Rafters, that appellants were not, on October 23, 1962,
"residential occupant-owners" of the improvements on the Yellow
Button claim and that appellants themselves are not "qualified applicants" as defined by the act. Thus, the only question before us is
whether or not the unexercised right of Joseph Rafter to apply under
the act of October 23, 1962,for the land occupied by his improvements
could have devolved upon appellants at the death of Anna Rafter.
Whether Anna Rafter took whatever right or interest which she
may have had in the Yellow Button claim at the time of her death
as the devisee of Joseph Rafter or whether she was, in her own right,
a residential occupant-owner of the improvements on the claim on
Regulation 43 CFR 2215.0-5 (a) provides in pertinent part that:
"The term 'qualified applicant' means (1) a residential occupant-owner, as of October 23,
1962, of valuable Improvements In an unpatented mining claim * * * or (2) the heirs
or devisees of such a residential occupant-owner.
2
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October 23, 1962, is a question which we do not feel called upon to
decide, for we are unable to accept the Bureau's view of the limitation
placed upon devisees by section 8 of the act.
The Bureau's determination that rights and privileges under the
Mining Claims Occupancy Act are subject to a single devise is predicated upon the summary finding that there is "no provision either in
the 1962 Act or the regulations thereunder which permits a transfer
to devisees of the devisees." However, it can be said with equal force
that there is no provision in either the act or the regulations which
precludes such a 'transfer. The statute provides simply that rights and
privileges to qualify as an applicant under the act "may pass through
devise or descent." No rule has been called to our attention, and we
are not aware of one, that property, having once been devised, is not
subject to further devise. In the absence of any express declaration
to that effect,3 we can only conclude that the right or privilege to
qualify as an applicant under the act may pass in the same manner
as that in which property customarily passes, except that it cannot
be conveyed. Accordingly, it was error to reject appellants' application on the grounds that they could not, as heirs of Anna Rafter,
succeedto her rights under the Mining Claims Occupancy Act.
We turn then to consideration of the alternative ground given by the
land office for rejection of appellants' application, that the right of a
devisee to exercise the rights of a qualified applicant arises only when
he has made residential use of the improvements on a mining claim
subsequent to the devise. The Regional Solicitor's opinion that the
rights of a devisee are so limited appears to have been based upon
his observation that the stated purpose of the act was to aid those
qualified people on whom a hardship would be visited were they to be

required to move from their long established homes and that to extend
the benefits to persons in..the position of appellants would go beyond
the stated objectives of the act. Such indeed was the declared purpose
of the act, as the Department has pointed out on more than one occasion. See, e.g., Jack A. Walker, A-30492 (April 28, 1966), aff'd in
United States v. Walker, 409 F. 2d 477 (9th Cir. 1969); Coral V.
Funderberg, A-30514 (June14, 1966), aff'd in Funderbiarg v. Udall.
396 F. 2d 638 (9th Cir. 1968).

'We do not believe, however, that the broad objective of the act
can be taken as a proper basis for reading into the language of section 8 a restriction which is not evident from the words employed.
It is entirely reasonable that Congress believed that when a person
qualified for relief under the act he should be able to pass his eligibility
3In explaining the language used in section 8 of the act, the Senate Committee on Interior and Insular Affairs stated sumnarily that the section "provides that rights and
privileges to qualify as an applicant under this act may pass only through devise or
descent." S. Rep. No. 1984, 87th Cong., 2d Sess. 11 (1962).
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to his heirs when he himself was unable for some reason to take
advantage of it. That interpretation seems compelled by the plain
language of section 8.
In fact, the interpretation of the Regional Solicitor would appear to
create an inconsistency in the specific terms of the statue. Section 2
plainly requires a "qualified applicant" to be a residential occupantowner of the mining claim property he seeks as of October 23, 1962,
and not as of a later date. In a case such as the one before us, when a

person (Joseph Rafter) has met this requirement, there is no later
occupancy required of an heir seeking to come in under section 8.
The only occupancy by an heir that would be required would be to
make up the portion of the period between July 23, 1955, and October 23, 1962,that his ancestor could not complete. But section 2 permits
residence during that period to be made up of the occupancy of the
person seeking relief "and his predecessors." That provision has always
been assumed by the Department to permit the tacking of possessionby
a grantee. But if section 8 applies only to the same period of time, ie.,
July 23, 1955,to October 23, 1962,
the Department's assumption would
be in direct conflict with the prohibition in section 8 against the assignability of rights and privileges except by descent or devise. In other
words, "predecessors" in section 2 would have to be read as "devisors
or ancestors" and as excluding "grantors." We are unable to subscribe
to a restrictive reading of section 8 which would require such a restrictive reading of section 2 which is at variance with the Departmental
understanding of section 2 since the statute was enacted.
We conclude therefore that the matured qualifications of a residential occupant-owner are subject to transfer by devise or descent
without regard to the use, or the lack thereof, made of the mining claim
by the devisee or descendant and that there is nothing in the act which
would preclude the devise by Anna Rafter of all rights and privileges
which she had under the act, whether obtained as a residential occupant-owner or as the devisee of a residential occupant-owner, to
appellants. Accordingly, it was error to reject appellants' application
on the ground that they could not succeedto the matured right of Anna
Rafter.
It does not necessarily follow, however, that appellants are entitled
to the relief which they seek. The granting of relief to a qualified applicant under the act of October 23, 1962,is not mandatory, and where
the lands for which an application has been made have been withdrawn
in aid of another agency of the Government, the Secretary of the Interior is authorized to convey an interest in the land only with the consent of, and under such terms and conditions as may be deemed necessary by,. the head of the administering agency. 30 U.S.C. sec. 703
(1964). Inasmuch as the land in question is under the administrative
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jurisdiction of the Forest Service, it is for that agency to determine
what, if any relief, is appropriate in this instance. We find only that
appellants, are not, as a matter of law, precluded from seeking to avail
themselves of the benefits of the 1962 act.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior 210 DM 2.2A(4) (a).; 24 F.R. 1348, the
decision appealed from is set aside, and the case is remanded to the
Bureau of Land Management for, further action consistent with this
decision.
ERNEST F. Hox,

Assistant Solicitor.
APPEAL OF RAY D. BOLANDER COMPANY, INC.
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Contracts: Disputes and Remedies:
Practice: Evidence
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Adjustments-Rules
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In the absence of actual cost data for a large part of the claimed extra
costs and in circumstances where estimates of such costs have been based
primarily on formula cost of ownership figures for equipment for the time
involved, formula calculations of fuel and oil-costs, and a pro rata distribution of labor costs, the Board will use a jury verdict approach to determine
the amount of an equitable adjustment for a changed condition to. which

the contractor is entitled.
BOARD OF CONTRACT APPEALS

In Ray D. BoZander Company, Inc. v. United States, 186 Ct. Cl. 398
(1968), the court held that appellant had experienced a first category
changed condition involving unclassified excavation in the construction of 3.893 miles of road in the Great Smoky Mountains National
Park, thereby reversing a previous decision of this Board.' Further
proceedings in the Court of Claims were stayed to permit the Board
to determine the equitable adjustment to which the appellant is entitled by reason of the changed conditions encountered.
The parties having failed to reach agreement on quantum, the contracting officer issued a decision on December 3, 1969, finding appellant

to be entitled to the sum of $132,060.07as an equitable adjustment. In
its amended complaint, appellant asserts a claim for an equitable adjustment in the amount of $510,612.59,a substantial increase over its
original claim of $297,132.49,before this Board and in the Court of
Claims.
'Ray D. Bolan4dr Company, Inc., IBCA-E31(November 16, 1965), 72 I.D. 449, 65-2
BCA par. 5224.
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There is no dispute as to the basic approach used by the contracting
officer in arriving at an adjustment. This approach was simply to
attempt to reconstruct total costs for disputed unclassified excavation,
add overhead and profit, and subtract amounts already paid. In view
of the dearth of hard fact on costs in the record, there appears to be no
alternative for the Board but to proceed in the same manner, with
the help of additional evidence produced at the hearing held January 21-23, 1970.2
The cost categories as to which there are major disputes fall into
four broad areas: (i) equipment costs (ii) repair and parts costs (iii)
fuel and oil costs, and (iv) labor costs. There is a minor dispute over
the manner in which overhead and profit should be calculated. There
is no dispute over the allowance of $5,245 of additional interest paid
on a Small Business Administration

loan.

Equipment Oosts
Government and appellant concur -for the most part on items of
equipment and the time they were on the job. Appellant alleges, and
has shown by testimony, that the Government list omitted a DS Caterpillar tractor, a Caterpillar 80 scraper, a compressor, welder, dragline,
Ford pickup and 3/4-ton jeep truck. The Board accepts the -D tractor
and 80 scraper. The 3 /4 -ton jeep was used by mechanics on the job in
work related to unclassified, excavation. The Ford pickup was used
by the general job superintendent, but only part of its cost can be
attributed to general excavation. According to the record, the dragline was used partly to dig ditches to drain the excessively wet fill.
The compressor and welder were used for equipment maintenance.
Government and appellant agree that the so-called"Bolander Rates"
should be used to estimate the cost of each piece of equipment. The
Bolander Rates are the equipment rates presented. by appellant in its
claim letter of November 18, 1960. The rates theoretically reflect the
cost of ownership. According to appellant's expert on equipment costs,
2 Just prior to the hearing appellant moved to amend its complaint to add a sixth DS
tractor, approximately 3,000 in added repair costs, and to make minor adjustments and
conforming changes in its equipment list. The, Government objected strenuously to the
motion and to the admission of any evidence related to the matters raised in it. The Board
reserved its ruling on the motion to amend and at the hearing allowed appellant to present
all its evidence, admitting that evidence related to allegations In the original complaint
of December 29, 1969, and reserving ruling on admission of evidence related'to matters
first raised In the motion to amend.
- The Government was given until February 23, 1970, a month after the hearing, to supplement the record as to those matters first raised In appellant's motion to amend. The
Government has not taken advantage of the time allowed it to raise questions as to the
merits of the new matter and the related evidence. The Board accordingly grants the motion
to amend the complaint and all evidence provisionally admitted has been considered by the
Board as admitted without reservation.
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the monthly rate is calculated by adding together (i) the annual depreciation at 20 percent (for new equipment) (ii) an annual repair
reserve of 90 percent of the annual depreciation (or 18 percent of
original cost), and (iii) 11 percent of the original cost for insurance
and finance charges. The total is then divided by 8, reflecting the fact
that the piece of equipment usually must earn the annual costs of
ownership in an 8-months' period.
Government and appellant part company, however, when it comes
to determining the time to which the rate is to be applied. Briefly, the
Government would subtract from the period between April 21, 1958
and October 29, 1960 (the agreed commencement and end of unolassified excavation) , all idle time. For the Government idle time is any day
on which no equipment was working on unclassified excavation. Thus,
if even one 'piece 'of equipment was working on unclassified excavation,

working credit was given for every piece>
Appellant contends, however, that only idle days in excess of eight
days per month hould be deducted. In other words, eight idle days
representing four weekends per month are included in the rate because
the rate is a monthly rate. Days on which a contractor is not expected
to work under a monthly rate should not be deducted from the total
time. Under this view, only those idle days in the 22-day working
month should be deducted. The appellant asserts that in using a
monthly rate and a day-by-day idle time count, the Government is
"comparing apples with oranges." 4
There are several reasons why the Board cannot accept appellant's
views on equipment costs. It appears from the record that theCGovernment used. the Bolander Rates simply because there was, and is,
a total absence of hard proof on appellant's equipment costs for this.
contract (apart from repairs). Were it not apparent from. Government records that equipment was on the job, the Board-would be justified in minimizing equipment costs because of appellant's failure of
proof of actual costs. Appellant's

evidence on equipment costs is in-

direct, consisting of bid preparation work sheets for a contemporaneous road job in Northern Indiana, and the testimony of an expert
witness on how an equipment dealer would advise purchasers to calculate their costs of ownership. Mr. Browning, a former officerof appellant, also testified that the Bolander Rates were generally used by
appellant in bidding jobs in 1958. The Board is reluctant, however, to
take the long leap from the bare fact that generally speaking certain
rates were used to prepare bids, to the conclusion that those rates accurately reflect performance costs oI this contract.
Pr. 288.
T
' Appellant's Post Hearing Brief, p. 19.
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Appellant's theory also proceeds upon a fictional basis. In arguing
that eight days a month should not be counted as idle time, appellant
treats the equipment used in unclassified excavation as rental equipment, and contends that the Bolander Rate should be applied as if it
were a monthly rental rate. Appellant mixes what it presents as a cost
of ownership figure with the working time allowable under a monthly
equipment rental, in order to reach the most favorable position available to it. In our opinion, the rough similarity between calculated costs
of ownership and rental rates does not warrant the application of
rental rate working times to calculation of idle time for this contract.
The mere fact that, in the absence of any other cost data, the Government accepted the Bolander Rates did not commit it to also accept and
be bound by every inference therefrom favorable to the appellant.
Further, acceptance of appellant's treatment of idle time would
appear to result in the Government paying for contractually noncompensable suspended time.. Appellant has agreed to have its claim
considered under the rules for contractual equitable adjustment.'
There is no provision in the contract authorizing compensation in
money for suspensions of work ordered under paragraph 8.7 of
FP-57.6 The contract time as extended was 636 days, figured according to FP-57, Article 8.6.7Work was suspended, in whole or part,
LunderArticle 8.7 for approximately 561 days. Work suspension orders
for many of these days were issued because of exceptionally heavy
rains. Of the 561 days, somewhere between 369 to 451 occurred before
October 29, 1960. Of these latter days, at least 152 involved a suspension of unclassified excavation."

The Government has counted 388 actual idle days on unclassified
excavation between April 8, 1958and October 29, 1960.The appellant
concurs in this figure.9 The correspondence between idle days and
days when work was suspended is-not entirely clear. For example,
unclassified excavation was suspended from April 19, 1958 to May 25,
1958, yet according to the idle days count, appellant had some piece
of equipment working on unclassified excavation on April 19, 20, 23,
and 24, and on May 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23 and 24.

There are also instances where the appellant did not work when work
was not suspended. In any event, work was suspended for a longer
period of time than appellant would have the Board accept as its
maximum net idle time (144 days). The state of the record does not
5 186 Ct. Cl. 398, 419 (1968).
6 See 186 Ct. Cl. 398, 407 (1968).
7 Contracting Officer's Findings of Fact, June 1, 1962, p. 5.
Appeal File, Set 1, Directives.
Appellant's Post Hearing Brief, p. 16.
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allow a detailed analysis of idle times for each piece of equipment,
and a comparison of that idle time with periods when work was
suspended. Sufficeit to say that it appears to the Board that there is
enough suspended time to raise a serious question that the appellant's
net idle time approach would result in unallowable payment for
suspended time.
Under appellant's approach excess equipment costs would amount
to $402,757.08,which reflects a credit of $36,915.90 for nonclaim
equipment uses.'0 The Government's figure of $286,278.60,11
does not
take into account the added pieces of equipment previously mentioned
is allowable; nor does it appear- to take into account any portion of
the credit for nonclaim work admitted by appellant.

Repair Costs
The best evidence of costs is that offered for "field" repairs. The/<
appellant has submitted invoices totaling $106,532.04for such repairs
and parts. Each invoice has been examined by the Board. The examination revealed two problem areas (i) was the repair or part major
or minor, and (ii) did it pertain to a piece of equipment related to
disputed unclassified excavationexcavation.
The first,
first problem arises from the fact that the Bolander equipment
rate includes a repair reserve of 18 percent of the original cost of new
equipment on an annual bases or 90 percent off annual depreciation!
depreciation
for used equipment. Since for new equipment the annual ownership
cost consists of the,
the sum of 20 percent of investment for depreciation,
18 percent of investment for major repairs, and 11 percent of investment for finance and insurance, totaling 49 percent of investment, the
major repair reserve actually reflects 36.7 percent of annual ownership
cost. The percentages for annuat
annual depreciation, :ma'or
major
repair,
and.
-,I- :: re
P aI r, and,
finance closely follow those generally givenas
given, as average in the AGC
Contractor's Equipment Owners&ip
Ownership Expense.,.,manua.1,1,4th,.edition,,
Epense.. manual.. -4th, edition,
1956,12
1956
'12 which are 20 percent, 15 percent and 11 percent, respectively.
Appellant's witnesses defined the repair reserve as covering major
overhauls, painting, cleaning.13However, the record is not entirely
clear with respect to this matter. Mr. Diehl (the expert who testified
most extensively on this point) also testified that "maintenance"
.most
maintenance" costs
were figured on a basis of .9
9 of 1 percent of list price, divided by 1,000,
to give an hourly repair rate."
rate.14 Extended to a year (2,000
2000 -hours), for
Appellant's Post Hearing Brief, pp. 22, 24.
" Contracting Officer's Declslon
Decision, DecemberS,
December 3, 1969, p. 14.
12
12 Appellant's
Appellant's Exhibit
Exhibit 32.
32.
13Tr. 70, 102, 104.
14Tr. 9S.
lo
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a machine costing $40,000,the hourly repair reserve adds up to $7,200,'5
exactly the same as:an annual reserve of 18 percent of $40,000.Appellant's counsel then refers to this reserve as for major overhaul and
rebuilding.1 6

In the AGC manual," 15 percent of investment per year is generally
used for repair reserve. The manual is explicit as to what kinds of
repairs are included:
Major or shop repairs include those items of heavy repair which usually keep
a machine idle for an extended period in contrast with minor or field repairs
which entail comparatively little delay and which are necessary to keep the
machine in operation. Such repairs include overhauling, painting and maintenance at the contractor's shop or yard, but do not include rebuilding. AGC
manual, p. 2.

We have pointed out that the repair reserve component is 36.7
percent of the Bolander Rate (the monthly rate is 49 percent of investment divided by eight months, the repair. reserve component of the
monthly rate is 18 percent investment divided by eight months, the
ratio of 18to 49 is 36.7 percent). When applied against the $402,757.08
in claimed equipment costs, the repair reserve amounts to approximately $148,000.When applied to the Government's figure of $286,2.78.60,the: repair reserve is about $105,000. Appellant's reserve is
large enough to cover all invoiced field repairs, and leave $57,000
for major overhauls, etc. The Government's reserve would cover all
but $1;500of the invoices.
Examination of the invoices lends support to 'the Board's conclusion
that some indeterminable but large part of the field repairs were, in
fact, major repairs, including parts. Using the AGC criteria for distinguishing maj or and minor repairs, it is obvious on the face of many
of the invoices that the machine for which the parts were ordered
must have been idled for some length of time to effect the repairs.
Overall, invoices totaling $68,940.03 can roughly be so characterized.

Similarly, at least $7,000 in parts and repairs. invoices cannot be
identified to the equipment used in unclassified excavation. We note
that the testimony with respect to many of the'invoices simply identifies the cost as incurred "on the job" and not. specifically as a cost of
18

unclassified excavation only.
Tr. 100-101.
Tr. 102.
I Appellant's Exhibit 32.
18Tr.
215-224, 225.
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With respect to each set of invoices, the Board finds as follows l9
Q6a. Carolina Tractor and Equipment Co., Asheville, North Carolina, $24,205.06in major repairs, $3,023.61not relevant. As an example
of major repair, these invoices show that from May 1, 1958 to October 17,1958,at the very beginning of the work, $5,863.86was spent on
repairs to tractor D8-2U11647. A duplication appears to he present
in the inclusion of $2,077.75in rentals for a Tampo roller, apparently
acquired on a hire-purchase plan. A Tampo roller is already included
in the equipment list and an allowance made there.
Q7a. Manwaring Machinery Co., Inc., Indianapolis, Indiana. One
invoice is for cable from Manwaring. The other two invoices are not
from Manwaring, as testified,2 0 but invoices duplicated in exhibit Q26a.
Q8a. R. L. Harris Co., Knoxville, Tennessee, $2,063.39 in major
repairs.
Q9a. Osborne Equipment Co., Knoxville, Tennessee, $73.97 not
relevant. The equipment list for unclassified.excavation includes only
an Ingersoll-Rand compressor. The invoices cover either a Continental
or Yaeger compressor, or both.
Q10a. Nixon Machinery and Supply Company, Knoxville, Tennessee, $876.04 for major repairs, $543.01not relevant.
Qla. MacAllister Machinery Co., Indianapolis, Indiana, $33,717.76
of major repairs; $235.95 not apparently relevant. An example of
major repair is invoice No. 298, for $4,618.56in parts and labor for
overhauling the motor on tractor DA-15A1553.
Q12a. Power Equipment Company, Klioxville, Tennessee, $275not relevant. The invoice is for a Joy Compressor (see remarks under
Q9a above).

Ql3a. W. M. Hales Company, Danville, Illinois, $8,012.80of major
repairs.
Ql4a. McHan Motor Co., Bryson City, North Carolina, $64.98 of
major repairs, $241.93not relevant because the invoices lack any identification of the vehicle involved.
Q1.5a. Fedford Motor Co., Bryson, North Carolina, $45.01 considered not relevant because the invoices lack any-identification of the
vehicles involved.

Q16a. Equipment, Inc., Asheville, North Carolina, $61.53 not relevant becausethe invoices lack any identification of the vehicle involved.

"

The invoice exhibits are identified as Q (for Quantum), a number, and then a for
invoices, and b for summary sheets prepared by appellant. The Board has indicated on the
summaries by a red pencil mark those nvoices it considers more likely to be major repairs
than minor, and by a blue pencil mark, those it considers not relevant to the claim.
20
Tr. 221.
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Ql7a, Q18a, Q19a and QOa, represent invoices for tires. Not all can
be relevant to unclassified excavation but it is impossible to segregate
the relevant from the non-relevant.
2ia. Miscellaneous, North Carolina and Tennessee, $940.20 consid-

ered as not relevant because there is no indication that the part or
service was related to equipment used for unclassified excavation.
Q22a. Cash tickets, around North Carolina and Tennessee, $328.29
considered not relevant. Generally there is no identification of the item
to the claim. Tickets also include amounts for fuel, oil, etc.
Q23a. Reid Holcomb Co., Inc., Indianapolis, Indiana, $762.21considered not relevant to claim for unclassified excavation. Invoices include such overhead items as water coolers, flashing lights, batteries
for lights, paper cups, etc.
Q24a. Seastrom and Co., Indianapolis, Indiana. The invoices include
parts for the dragline which is only one-third allowable.
Q25a. Mitchell Distributing Co., Charlotte, North Carolina, all
allowable.

Q26. Flesch-Miller Tractor Co., Indianapolis, Indiana, all allowable.
Fuel and Oil Costs
The rates for fuel, oil and lubrication have been stipulated. 2 1 According to appellant's calculations, fuel and lubrication costs total
$39,989.82.The amount is the sum of the individual equipment item
fuel costs arrived at by subtracting total idle time from time on job
and multiplying by the stipulated rate for the piece of equipment. The
Board is of the opinion that fuel and oil costs should be considered
separately from the Bolander Rates since the record indicates that fuel
and oil were not intended to be included in the Rates. The $39,989.82
is considered to be ample since idle time represents only days when no
piece of equipment was used on unclassified excavation.
Labor Costs
The basic costs data on labor is not disputed. It appears agreed as
well that the allowance for labor should be some percentage of the payroll depending on the ratio of unclassified excavation in the disputed
area to total unclassified excavation.
It is undisputed that unclassified excavation in the area where the
changed condition was encountered amounted to 597,597cubic yards.
It also appears to be agreed that no unclassified excavation was performed in that area after October 29, 1960.It is also clear and undis21

Tr. 202.
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puted that total unclassified excavation amounted to 769,411 cubic
yards. Of the difference of 171,814cubic yards some was performed
prior to October 29, 1960,and some after. The precise amounts are not
clear. Mr. Bolander recollected that 90,000yards remained after October 29, 1960,22but his estimate was from memory.2 3 Table XVIII to
the contracting officer's determination of June 1, 1962,indicates that
as of November 3, 1960, 701,522 cubic yards had been excavated, leav-

ing about 68,000 cubic yards remaining. The same table shows this
remaining amount to have been in the upper end (but lowest station
numbers) where a major rock cut was to be completed.
The Board determines that labor should reflect the ratio of excavation in the disputed area to total unclassified excavation prior to October 29, 1960,applied to the pre-October 29, 1960 payroll, or about 83
percent of $118,320.32plus burden at 11 percent. Labor also includes
an allowance for the salary of the general superintendent, computed at
77.67percent (ratio of disputed excavation to total excavation) of 52
percent (ratio of excavation to total job) of $22,490.
Overhead and Profitt
Overhead at 10 percent is considered allowable. Profit of 6 percent
on the total costs allowed is,considered reasonable by the Board.
The EquitabZe Adjustment
Because of the factors previously commented upon, the Board has
little choice but to determine the equitable adjustment to which the appellant is entitled under the jury verdict approach. As appellant so
aptly noted in its post hearing brief, a jury verdict is a proper solution
in the absence of exact figures.24 As there admitted, neither contractor
nor Government kept records anticipating a claim for changed conditions. This fact is most significant in consideration of the largest item
of cost, equipment use. The record is totally devoid of any firm actual
cost figures on equipment use, except as to parts and repairs. The excavation difficulties on this project have been described as requiring a
change from rubber-tired equipment, which was first brought on to
the project to perform the unclassified excavation work, to tracked
equipment which operated more effectively but also more expensively
and slowly in the earth conditions that were encountered as a changed
condition. Actually, appellant intended from the beginning to utilize
both tracked and rubber-tired equipment, with the latter equipment
12Tr. 436.
21Tr. 446.
21Appellant's Post Hearing Brief, pp. 23-24.
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being used on the more level areas, and on steep areas after having
been leveled to some extent by the tracked equipment.25 Unfortunately,
*a daily on-the-job assessment of extra work taking into account the
steepness of grade of a project area under excavation at a given time
was not made by either party. Labor costs are more reliable, being
derived from payroll records. The jury verdict approach is therefore
clearly indicated by the conditions present here.2 6
On the record as a whole, and based upon the findings and conclusions set forth in this opinion, the Board finds that appellant is entitled to an equitable adjustment calculated as follows:
Costs of unclassified excavation in the disputed area-Overhead

at 10% -__--___--____

-__ -----__

$458,100.00
45 810. 00
$503, 910. 00

Profit at 6% -----------

30,234. 60

_________

$534,144. 60

SBA loan interest -__

_-

_-__-_-_

5,245. 00
$539, 389.60

Less amount already paid for 597,597cubic yards of un319, 714. 90

classified excavation at $.535 per yard -Balance due-

_

____

_-_- _$219, 674. 70

Conclusion
The appeal is granted in the sum of $219,674.70.
ROBERT L. FONNER,

Member.

I CONCUR:
DEAN

F. RATZMAN,Alternate

Member.

I CONCUR:

Acting
WILLIAMF. MCGRAw,

Chairman.

25Testimony of Mr. Bolander, Tr. 437-438.
See Webber Constructors, Im., IBCA-721-6-68

26

BCA par. 7895.

(September 23, 1969), 76 I.D. 268, 69-2
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Railroad Grant Lands
A vendee of land from a railroad is not an innocent purchaser for value
of land excepted from the grant to the railroad as mineral land where the
land had been extensively mined as a placer, the evidences of mining were
plainly visible, a mineral location had been made on the land, and all these
conditions were known or ought to have been known to the vendee at the time
of the sale to it, particularly since the vendee itself was engaged in mining
on adjacent lands.
APPEAL FROM TIE

BUREAU OF LAND MANAGEXENT

The United States, through the Forest Service, United States Department of Agriculture, has appealed to the Secretary of the Interior
from a decision dated July 17, 1968,of the Officeof Appeals and Hearings, Bureau of Land Management, which affirmed a decision of a
hearing examiner holding that the Southern Pacific Company is to be
granted

a patent for lot 2, section 9, T. 17 N., R. 11 E., M.D.M.,

California.
The Southern Pacific Company is the successor in interest to the
Central Pacific Railroad Company of California which was entitled to
certain lands under the Railroad Land Grant Act of July 1, 1862,12
Stat. 489,as amended by the act of July 2,1864,13 Stat. 356.It is acting
on behalf of Frank V. and Gertrude L. Amaral, the real parties in
interest, who are successorsin interest of the railroad company's vendee
and who, the railroad asserts, are entitled to a patent for lot 2 pursu7
ant to section 321(b) of the Transportation Act of 1940, 49 U.S.C.
sec. 65 (b) (1964).

The act of July 1, 1862,granted to appellant's predecessor the Celtral Pacific Railroad Company, land described as follows in section 3
of the act:
*
every alternate section of public land, designated by odd numbers, to the
amount of five alternate sections per mile on each side of said railroad, on the line
thereof, and within the limits of ten miles on each side of said road, not sold,
reserved, or otherwise disposed of by the United States
* * at the time the line
of said road is definitely fixed: Provided, That all mineral lands shall be excepted
from the operation of this act
* *. 12 Stat. 492.

Section 4 of the act of July 2, 1864, 13 Stat. 358, doubled the amount
of land granted and provided additionally that
* * * any lands granted by this act, or the act to which this is an amendment,
shall not * * include any government reservation or mineral lands
or
any lands returned and denominated as mineral lands

After the line of the railroad was definitely located, appellant's
predecessor sold a portion of section 9 to a purchaser who is the prede384-4a3-70
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cessor in interest of the real parties in interest in the pending appeal:
The lands have never been patented to the railroad.
NWhenthe Transportation Act of 1940 was enacted, it was provided
in section 321(b) that if any land grant railroad wished to take advantage of charging higher rates for carrying Government traffic, it
must file a release of any claim it might have against the United States
to lands granted to the railroad. It was provided, however, that nothing in section 321 (b) should be construed
* * to prevent the issuance of patents confirming the title to such lands as
the Secretary of the Iterior shall find have been heretofore sold by any such
carrier to an innocent purchaser for value

Southern Pacific and its predecessor filed releases which specifically

excepted lands sold to innocent purchasers for value prior to enactment of the Transportation Act of 1940.The releases were accompanied
by lists of lands said to have been sold to innocent purchasers for value.
Thereafter, Southern Pacific filed the application for patent ininvolved in this appeal, stating that the application was for lands
sold to an innocent purchaser for value. The lands can be identified on
the lists filed with the releases. The land officerejected the application
on the ground that the tracts of land applied for are or were mineral
in character and thus excluded from the grant made by the acts of
July 1, 1862, and July 2, 1864. The Division of Appeals, Bureau of
Land Management, affirmed.
On Southern Pacific's appeal from the Bureau's decision, the Department set aside the Bureau's decision. Southern PaCi60cCompany,
71 I.D. 224 (1964). The Department noted that the land office had
rejected Southern Pacific's application for lot 2 and 275 other acres of
land in section 9 on the ground that the lands applied for were mineral
in character at the time of the grant and that the Division of Appeals
had affirmed on the grounds that the lands "are" mineral in character and that Southern Pacific had not shown that the lands
were nonmineral at the time of the grant. The Department held that
a patent may be issued under section 321(b), supra, for railroad grant
lands sold by the railroad if it is determined either that the land was
nonmineral in character at the time of sale and the purchaser was an
innocent purchaser for value, even though the land is subsequently determined to be mineral in character, or that, although the land was
mineral in character at the time of the sale, the purchaser was not
chargeable with actual or constructive notice of that fact. It then
stated that in accordance with departmental practice a hearing would
be held to determine the mineral character of the land at the date of
sale by the railroad and the bona fides of the original vendee from
the railroad. The case was remanded for this purpose.
Upon reconsideration of the patent application in the light of an
investigation, the land officeissued a decision holding that all of the
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lands applied for in section 9 except lot 2 were nonmineral in character
on the dates that they were purchased by the Washington Mineral
Company, the original vendee, from the Central Pacific Railroad
Company and that the Washington Mining Company was an innocent
purchaser for value. As to lot 2, it stated that the investigation revealed
that it was mineral in character or believed to be mineral in character
on the date it was purchased by the Washington Mining Company
and that both it and the railroad company had notice of that fact. It
then directed that a hearing be held, as the Departmental decision required, to determine whether or nt patent should issue for lot 2.
The notice setting the date for the hearing said that evidence would
be received on the charges that:
1. That Lot 2, exclusive of patented Mineral Survey No. 365 sec. 9, T. 17 N., 11.
11 E., M.D.M., California, was known to be mineral i character on July 26, 1888,

the date of sale by the Central Pacific Railroad Company to the Washington Mining Company of the NE¼NW'A see. 9, of which Lot 2 therein is the only remaining public land.
2. The Washington Mining Company was not an innocent purchaser for value
of Lot 2. exclusive of patented

Mineral

Survey No. 5365 sec. 9, T. 17 N., R. 11 E.,

M.D.M.,within the meaning of subsection (b) Section 321, Part II, Title III
of the Transportation Act of 1940 (54 Stat. 954).

At the hearing, the United States Forest Service appeared and associated itself with the Departmient of the Interior in the conduct of the
litigation, in recognition of its interest in the land which is a part of the
Tahoe National Forest.
It appears from the testimony and exhibits offered at the hearing that
lot 2 lies along the east bank of the South Yuba River except for a small
triangular segment in the northwestern corner of the lot which lies
across the river. The lot is bounded on the west by two patented mining
claims and for about two-thirds of its eastern boundary by another.
From examinations made by witnesses for both parties and from historical sources, it appears that there was extensive placer mining begining about 1850in the area and specifically in the bed and along the
banks of the South Yuba River. Furthermore, there was evidence of
extensive placer mining along the east bank of the river in lot 2. Samples taken by mining engineers failed to reveal significant values of
gold in the material now on the land. Both parties sought to establish
the date of the last mining in the area through the age of the trees found
on the lot. The United States expert stated that trees in old placer
mining workings along the banks of the river and a ditch which supplied water to these workings were mostly between 80 to 86 years old,
which would indicate that mining had stopped about 1888 (Tr. 104+
108). The railroad's expert on the other hand set the age of trees in the
minedarea at 92 to 114 years, which, in his opinion, meant that mining
had been completed by 1870 (Tr. 131, 132). At some time prior to 1899

a townsite occupied part of the area of lot 2.
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The hearing examiner found that the evidence based upon the age of
the trees in lot 2 preponderated in favor of the proposition that placer
operations had been abandoned prior to 1888 and that only the land
near the river had been mined. He concluded that the history of the
placer mining carried out along the river beds in the county, including
that of the. South Yuba, justified a finding that minable minerals
had been exhausted and that lot 2 was in fact nonmineral in character
prior to 1888.He then found that the ,railroad's, vendee was a bona fide
purchaser and held that a patent should issue for lot 2.1
On appeal to the Director the United States contended that it had
made a prima facie case that lot 2 was mineral in character at the crucial time and that the contestees had not met the burden of proof of
showing that the land was not then mineral in character. It also asserted
that the hearing examiner had erred in denying its motion to amend the
complaint to include the portion of lot 5 and in failing to receive proof
of a location notice filed by one J. W. O'Neill on January 2, 1913,which
covered part of lot 5 and lot 2.
In affirming the hearing examiner the Bureau of Land Management
reviewed the evidence presented by the United States and concluded
that none of it showed that the railroad's vendee believed or had reason.
to believe from any known conditions that the land was of known mineral character on the date of the sale and that there was nothing to indicate that the land had higher mineral alluesin 1888than it did in 1965
or 1967. It then held that the Washington Mining Company was an
innocent purchaser for value.
On appeal to the Secretary, the United States contends that lot 2 is
"mineral land" within the exclusion of the railroad land grant act of
1862, supra, that the railroad's vendee was not a bona fide purchaser
within the meaning of the relief act of 18872 and that the Transportation Act of 1940 is inapplicable. It asserts that the land was excluded
from the grant to the railroad because it had been mined after the
completion of the railroad on May 10, 1869,by laborers who worked
on it until then, that land found to be mineral at any time prior
to patent to the railroad is excluded from the grant and that the
"mining out" of a claim does not restore to the railroad land once removed from its grant.

I

The hearing examiner also denied a motion by the United States to amend the issue.
to include lot 5, approximately 1.75 acres of land adjoining lot 2 to the south on the east
bank of the river. The United States did not raise this issue in its appeal to the Secretary
although it had In the appeal to the Bureau of Land Management.
2
By the act of March 3, 1887, 24 Stat. 556, 43 U.S.C. §§ 894-899 (1958), the Secretary
of the Interior was directed to adjust each of the railroad land grants. Section 5 of the
act, 24 Stat. 557, 43 U.S.C. § 898 (1958), provided:
"That where any said [railroad] company shall have sold to citizens of the United
States * * * as a part of its grant, lands not conveyed to or for the use of such company
* * * and where the lands so sold are for any reason excepted from the operation of the
grant to said company, it shall be lawful for the bona fide purchaser thereof from said
company to make payment to the United States for said lands * * * and thereupon patents
shall issue therefor to the said bona fide purchaser, his heirs or assigns * *
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The railroad's vendee, it continues, can get no help from the 1887 act
because the deed to it from the railroad did not convey any title, and
that even if it were a "putative purchaser" the railroad excepted lot 2
from its deed. Further, it says, evenif the vendee acquired title from the
railroad, it did not acquire it in good faith because there were mine
workings evident on the land then as there are now and because of theexistence of an unchallenged mining claim filed in 1887. Finally, it
urges that the permission to purchase granted by the 1887act has been
withdrawn by the lapse of time and the devotion of the land to Forest
Service purposes.
The railroad answers that the issues left for deterniination by the
Department's earlier decision did not include whether the land was
mineral at the date of the grant to the railroad, that the earlier decision
had left for resolution only whether lot 2 was mineral in 1888 and
whether the vendee was an innocent purchaser for value.
In any event it says the land was mined out before 1862. Further it
says the railroad's conveyance to its vendee was a quit claim deed. Finally it asserts that the existence of a placer claim covering lot 2 is no
evidence that the claim is mineral in character.
Although there is some dispute as to the scope of the issues, both parties agree that one issue is whether the original vendee from the railroad was a bona fide purchaser or, as the 1940 act puts it, an innocent
purchaser for value. If the vendee fails to meet this test, then a patent
cannot be issued, and there would be no need to consider the other
contentions raised by the appellant.
A bona fide purchaser is one who purchases property (1) in good
faith (2) for a valuable consideration (3) without notice of a defect
in the grantor's title. Of these three elements the one that seems most
pertinent in this case is notice.
The only alleged defect in the railroad's title which has been explored
is the possibility that lot 2 was mineral land or had been returned or
denominated as mineral land, so that it was excepted from the grant to
the railroad. As we have seen, the decisions below concluded that the

evidence presented at the hearing did not establish that the land was
mineral on the date on which. the Washington Miniing Company acquired its interest in it.
This finding, however, does not dispose of the issue. To be a bona fide

purchaser, the miniing company must not only have believed the land
not to be mineral when it bought it, but it must also have been innocent
of knowledge that it had been mineral at any tihe after the railroad's
right to it could have vested. In other words, it must not have known
that the land had been excepted from the grant at any time prior to its
purchase. Under its grant the railroad's right to the land, all else being
regular, accrued as of the date of the definite location of its line. If the
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land were mineral then or was determined to be mineral at any time
thereafter prior to patent, the railroad lost its right to the land.
The Department's earlier decision held that a purchaser was protected against a determination made after it had acquired the land,
although the railroad remained vulnerable until a patent issued. It did
not hold that a purchaser who knew that the land had been excepted
from the grant to the railroad at some previous time could be a bona
fide purchaser merely because he had no reason to know that the land
as it was at the date of his purchase was not eligible to pass to the
railroad.
In concrete terms, the situation may be put thus: Land which is
mineral at the time that the railroad grant takes effect or which is
determined to be mineral before a patent is issued to the railroad is
excepted from the grant. Once land is excepted it remains so even
though the mineral in the land is exhausted. (Southern PacifCoCoinPay spra. 228). Can one who purchases from the railroad after the
land has become nonmineral but who knows or ought to have kno vn
that the land had been mineral in the past and excepted from the grant
be a bona fide purchaser ?

The concept of a bona fide purchaser under the 1887 act, stprc, was
analyzed by the Supreme Court in two decisions decided on the same

day. In the first, UnitedStates v. Winona & St. Peter Railroad Coinpany. 165 U.S. 463 (1897), the lands in dispute had been certified to
the railroad and sold to parties who bought in good faith believing
the railroad had title which it would convey. After the certification
and sale, it appears that, under a ruling of the SupremneCourt made
in 1885, lands which at the time of definite location of the railroad
were within homestead or preemption entries were held to be excepted

from the grant even though the lands were free from these entries
at the time of certification of the lands to the railroad. Up to the 1885
decision, the court said, the Department had uniformly ruled that the
fact that the lands were within such entries at the time the railroad
grant would have attached did not defeat the grant if the entries were
fraudulent or irregular or had been abandoned. The United States contended that the purchasers knew or ought to have known of the entries
from the public land records and could not be purchasers without
notice. The court held that the 1887 act did not use "bona fide purchaser" in its technical sense of one who pirchased for value, without
notice, and in good faith, but that it benefited one who may have been
chargeable with constructive notice of the defect in the railroad's title
so long as he had made an honest purchase in ignorance of the defect.

It concluded:
*: * Our conclusion is that these acts operate to confirm the title to every
purchaser from a railroad company of lands certified or patented to or for its
benefit. notwithstanding any mere errors or irregularities in the proceedings of
tlie land department, and notwithstanding the fact that the lands so certified
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or patented were, by the true construction of the land grants, although within
the limits of the grants, excepted from their operation, providing that he purchased in good faith. paid value for the lands, and providing, also, that the lands
were public lands in the statutory sense of the term, and free from individual
or other claims. Id., p. 481.

In the next case, Winona & St. Peter Railroad Comnpanyv. United
States, 165 U.S. 483 (1897), it appears that a preemption filing was
placed on the land before the railroad's claim attached, that it remained on record until after certification to the State for the benefit
of the railroad, and that the entryman continued in possession until
after the construction of the railroad and the conveyance of the land
Dythe railroad to the land company and remained in possession until
a suit of ejectment was brought by the land company.
The court held that the land company would not be considered as
one purchasing in good faith, that it took its conveyance with notice,
from possession, of the rights of the party in possession. It said:
* * That the land wvaserroneously certified is, under the prior decisions of
this court, not open to question; and the acts of 1887 and 1896 have, as indicated
in the opinion in the prior case, the purpose of protecting only that party whose
purchase from the railroad company must be considered one in good faith. It
is essential to the protection of these statutes that the party purchasing from
the railroad company has no notice by any fact subsequent to and independent
of the certification of patent of any defect in title. Sch a purchaser cannot claim
to be one in good faith if he has notice of facts outside the records of the land
department disclosing a prior right. The protection goes only to matters anterior
to the certification and patent. The statute was not intended to cut off the rights
of parties continuing after the certification, and of which at the time of his
purchase the purchaser had notice. Only the purely technical claims of the government were waived.
Here the claimant Marshall was in possession; had been in possession for
twenty years: the land was not wild and vacant land. His possession was under
a recorded claim of title, and under such a claim as forbade the issue of a patent.
In other words, the land uwaserroneously certified. There was, and continued to
be, an individual claimant for the land. There was no cancellation on the records
of the land department of his claim. He continued in possession, and was in
possession not only when the certification was made but when the land company
purchased. Its purchase, therefore, was not one made in good faith, and there
is nothing disclosed to stay the mandate of the statute for the adjustment of the
land grant, and a suit to set aside the certificate erroneously issued * * *.

The distinction between imparting constructive notice to a purchaser of matters that an examination of the land officerecords and
construction of the law might have yielded and notice of facts outside
the records of the Department and visible from an examination was
adhered to in later decisions. In Logan v. Davis, 233 U.S. 613, 629
(1914), where the defect in the railroad's title arose out of the fact
that though the land was within the grant it had not been certified
to it and the railroad had received all the land it was entitled to in
other certifications, the court held a purchaser to be in good faith under
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section 4 of the act of 1887,supra, if he was in actual ignorance of the
defects in the railroad's title and the transaction was an honest one

on his part.
In Manley v. Tow, 110 Fed. 241, 253-254 (C.C. N.D. Iowa 1901),
and in Benner v. Lane, 116 Fed. 407, 410, 416 (C.C. N.D. Iowa 1902),

it was held that one who bought from the railroad could not be a bona
fide purchaser under the 1887 act, supra, if he knew that another was
in actual possession and occupancy of the land as a homestead claimant. In each case the court cited the statement in the second iinona
case, supra, that "a purchaser cannot claim to be one in good faith if
he has notice of facts outside the records of the land department disclosing a prior right."
In our earlier decision in discussing the rights of purchasers, wce
quoted from United States v. Central Pacific R. Co., 84 Fed. 218, 221
(C.C. N.D. Cal. 1898). While this decision does not cite the Winona

cases it, too, stresses the importance of facts ascertainable from an
inspection of the land itself. The court said:
* The status of a bona fide purchaser is made up of three essential elements; (1) a valuable consideration; (2) absence of notice; and (3) the presence
of good faith.: * * I am of the opinion that these defendants had notice, actual
or constructive, of the character of the land in section 27 which they contracted
to buy from the grantee company and its trustees. They were certainly chargeable with notice of the character of the land, for it had been occupied and known
since 1850 as mineral land, and as being unfit for agricultural purposes. It was
covered with evidences of mining claims and mining explorations. Notices of
location affecting different portions of the section had been filed of record in the
mining recorder's office of the Forks of the Butte mining district before the defendants entered into their contract to buy the land from the grantee company
and its trustees, which was some time in 1885 and 1886. With respect to the
defendants Jones and Gale, it appears further that the element of good faith
is entirely wanting; for Jones had, before acquiring any interest in the land he
contracted to purchase, owned and worked a claim in the same part of this
section, while Gale had, with others, filed a mining location upon the same land
which he contracted to buy. En' * I am of the opinion, from the evidence,
:
that the defendants, other than the grantee company and its trustees, are not
bona fide purchasers. * *
I

While the reference to "absence of notice" must be read in light
of the Winona cases, the case is similar to this one in important as
aspects. We note, first, that lot 2 had been occupied and known since
1849 as mineral land. It too was covered with evidences of mining
operations and a notice of location affecting it had also been filed a

few years before the railroad sold it. The banks of the river had been
mined and worked and reworked (Tr. 126, 127'). The appellant's witness testified that the placer deposits in lot 2 were last worked by
Chinese miners who came to the claims after the transcontinental railroad was comipleted on May 10, 1869 (Exhibit
131).

C-1, p. 8, Tr. 86, 127,

It may then be taken as establis [led that lot 2 wvasmineral land at
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the time that theline of the railroad'was definitelylocated so that it
was excepted from the grant to the railroad.
All of these are facts outside the record of which the railroad's
vendee had or ought to have had notice, all the more since it was
engaged in lode mining operations on adjacent lands some of which
were subsequently patented to it.' The condition of the land, the history of mining in -the area and the existence of a mineral location on
the land when added to the fact that the vendee was itself a mining
concern are persuasive that the vendee at the time of the sale to it
either knew or was chargeable with notice that lot 2 was mineral
land which was excepted from the grant to the railroad so that it took
nothing by its deed. In our view, then, the Washington Mining Coimpany must be fouud not to be an innocent purchaser for valie.
Thus the conclusion that the railroad' is entitled to a patnt for lot
2 is in error.
Therefore, pursuant to the authority delegated to the Solittor by
the Secretary of the Interior (210 DM 2.2A(4) (a) : 24 F.R. 1348), the
decision of the Office of Appeals and Hearings is reversed and the
application for a patent denied insofar as it pertains to lot 2, supra.
ERNEST1 F. HoM,

-)ssistnt SoZicitor.
AUTHORITY

OF THE BUREAU OF INDIAN

AFFAIRS TO TRANSFER

TO AN INDIAN TRIBE THE DIRECTION OF FEDERAL EMPLOYEES
PURSUANT
SEC. 48

TO THE PROVISIONS

OF R. S. SEC. 2072, 25 U.S.C.

Federal Employees and Officers: Generally-Indian
Statutes

Tribes: Generally-

The authority to direct the employment of Federal employees which the Secretary of the Interior may delegate to an Indian tribe pursuant to the provisions of R. S. sec. 2072, 25 U.S.G. sec. 48 (1964), is that

authority

related

to the direction of employees and within the general range of the duties
of their employment.

Federal Employees and Officers: Appointment-Federal
Officers: Disciplinary

tion-Federal
ployees and

Action-Federal

Employees and

Employees and Officers: Promo-

Employees and Officers: Qualifications-Federal
Officers: Separation-Federal

Employees

and

Em-

Officers:

Tenure-Indian Tribes: Generally-Statutes
The authority to direct the employment of Federal employees which the Secretary of the Interior may delegate to an Indian tribe pursuant to the proviS- ertlfteate of Title aceomban'ing appellant's application for patent.
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sions of R. S. sec. 2072, 25 U.S.C. see. 48 (1964), may not include authority
to employ, profimote,or evaluat the perforimance df employees, nor authority

to approve the alienation of rights in trust property, nor authority over
Individual Indian Money accounts, nor authority to expend or encumber
appropriated Federal funds; nor authority to review or approve tribal actions,
nor authority which would abrogate employee rights granted by Executive
order or regulation, nor authority to issue, amend, or waive Federal
regulations.

Administrative Procedure Act: Public Information
XShere a substantial change is made in the procedure which the public must
follow in dealing with an agency as a result of delegation of direction of
Federal

employees

ursuant

to the provision

of R. S. see. 2072. 25 U.S.C.

sec. 48 (1964), the provisions of the Administrative
*

U.S.C. secs. 551-559

(Supp. IV, 1965-1968),

requiring

Procedure Act, 5
public notice

of de-

scription of agency organization and channels through which public may
deal with the agency must be complied with.
Opinion of the Solicitor, October 25, 1934, 55 I. D 14, overruled so far as
inconsistent 77 ID. 49 (1970)

X-36803TO:
SUBJECT:

Apr11 3, 1970
--

COIMISSIONER OF INDIAN AFFAIRS.
AVUTHORITY OF THE-BUREAU OF INDIAN AFFAIRS TO 'TRANSFER TO AN INDIAN TRIBE THE DIRECTION OF FEDERAL EMPLOYEES PURSUANT TO THE PROVISIONS OF R. S. SEC. 20725

25 U.S.C.

SEC. 48

'You request an opinion as to whether the Bureau of Indian Affairs
has legal authority under the provisions of R.S. sec.2072to "turn over"
to the MlescaleroApache Tribe "supervising responsibility" over Federal employees on duty at the Mescalero Agency of the Bureau of
Indian Affairs in New Mexico.
As codified in 25 U.S.C. sec. 48 (1964), R.S. sec. 2072 reads as

follows:
Where any of the tribes are, in the opinion of the Secretary of the Interior,
competent to direct the employment of their blacksmiths, mechanics, teachers,
farmers, or other persons engaged for them, the direction of such persons may
be given to the proper authority of the tribe.

Despite the fact that the statute from which this provision derivesthe Act of June 30, 1834, section 9, 4 Stat. 737-was

enacted well over

a century ago, the authority conferred evidently has been exercised
very rarely, if indeed at a11.1If this provision were employed during
'It is related in both Handbook of Federal Indian Law, United States Department of
the Interior, 1941, p. 150, and Federal Indian Law, United States Department of the
Interior, 1958, p. 453 that because this provision apparently was not 'extensively used" a
recommendation was made for its repeal but the recommendation was later withdrawn.
The references given for this statement, i.e., 'annotations to 25 U.S.C. 48" and "25 U.S.C.
48," provide no information supporting this statement, nor has any been found in notes
or annotations In earlier editions of the U.S.C. and U.S.C.A.
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the era of its enactment, we have found no indication of it; nor did
the contemporary regulations providing specifically for the implementation of the provisions of the 1834 Act reflect such a practiced Those
regulations provided, in part, for the employment by the War Department for persons for which "provision is.nmadeby treaty." Reference
is made in other provisions of the 1834 Act to persons employed as
"required by treaty stipulations." The subject provision does not, however, expressly limit its operation to persons employed pursuant to
treaty and we do not so construe it. To do so would. of course, render
the provision inoperative as we are aware of no instance where employment is now made specifically pursuant to a treaty or where such
employment is recognized as currently obligatory on the Federal
Government.
The earliest published comment on the scope of the provision, so far
as we have been able to ascertain, appears almost exactly a hundred
years after enactment in an October 25, 1934,opinion of the Solicitor
of this Department. See 55 I.D. 14, 64-65. A paraphrased version of
that opinion appears in Handbook of Federal ndian Law, United
States Department of the Interior, 1941, pp. 149-150. The revised
version of that work, Federal Indian Law, United States Department
of the Interior, 1958, includes comments on the provision at pages
152-453 and calls it "[plotentially the most important of these statutory tribal powers." The 1934 Solicitor's opinion, in commenting generally on powers of Indian tribes, notes specifically regarding this
section:
Under the terms of this statute it is clearly within the discretionary authority
of the Secretary of the Interior to grant to the proper authorities of an Indian
tribe all powers of supervision and control over local employees which may now
be exercised by the Secretary, e.g., the power to specify the duties, witbin a
general range set by the nature of the employment, which the employee is to perform, the power to prescribe standards, for appointment, promotion, and continuance in office, the power to compel reports, from time to time, of work
accomplished or begun.

The opinion concluded by summarizing the powers of an Indian
tribe as including the power:
9. To prescribe the duties and to regulate the conduct of Federal employees,
but only insofar as such powers of supervision may be expressly delegated by
'the Interior Department. 2
S Laws, Regulations, Bete., of te Idian Bureat, 1850, P. 21 et seq.. "Revised Regulasee
tions No. III, for the carrying into effect the Act of June 30, 1834, organizing the Departm
ment of Indian Affairs. (Adopted June 1, 1837)."
.
'Federal Indian Law, spra, at page 452, adds to comments on § 48 this statement:
Various powers have been conferred on Indian tribes by Federal statute -which are
subject to onstitutional doctrines applicable to' the exercise or delegation -of Federal
governmental powers.;- -The reference here is, no doubt, -to the general prohibition againstdelegation by. Congress
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In our view, the opinion overstates to some degree the permissible
scope of the statute as it may be applied today, in that it does not recognize or accommodate the rights of Federal employees as employees.

Civil Service laws were unheard of in 1834, and even when the
Solicitor issued the 1934 opinion they had not developed to the degree
of refinement and protection of employees' rights which now exists.
Because the exercise of tribal power under the 1834Act might impinge
on the rights of employees assured by other laws, we will later in this
memorandum suggest some limitations which must be imposed on the
grant of supervisory authority to Indian tribes.
Your memorandum suggests that more than a delegation of direction
over a group of Federal employees is contemplated: a transferred
superintendent would not be replaced and "the Bureau would contract
with the tribe to supervise the Agency." The authorities and responsibilities of the agency as carried out by the Federal agent-i.e., the
superintendent-are, of course, a great deal more extensive than the
supervision of an employee or employees. Such auttlorities and responsibilities are imposed or granted, in accordance with statute, by delegation from the Secretary of the Interior and, in some cases, by provisions of a tribal constitution. The problem, thus, is more colplex
than one which would be involved in the assignment, for example, of
a mechanic to the direction of a tribe. Even, however, were the assignment of only a single employee contemplated, questions would be en-

countered. For example, might the delegation of authority to direct
a social worker include authority to issue a United States Treasury
check for disbursal of funds from an Individual Indian Aoney Account, or authority to issue a Federal purchase order, or authority
to consider an appeal from that worker's denial of welfare assistance l
I shall undertake to provide some initial guidelines for your assistance in implementing this provision. It should:be noted, however, that
in absence of precedent, inevitably there will be circumstances and
questions which are not herein contemplated. It would be advisable,
therefore, should you definitely decide to make a delegation of direction to consider in nore detail the circumstances involved at Mescalero
Agency. Further, it would be desirable that this office review the
documents stating specificallythe action being taken.
The authority contained in 2 U.S.C. sec. 48 is presently in the
Secretary of the Interior. Whether the authority shall be delegated to
the Commission of Indian Affairs or exercised directly by the Secretary is, of course, an administrative decision. In this regard we note
that 'by memorandum dated January 30, 1970, you wrote the Assistant Secretary, Public Land Management, requesting approval to "pro.ceed within our delegated authority" in the exercise of the provisions
of legislative powers. See.16 Am. Jur..2d Constitutional Law § 240 (1964), However, where
an administrative power has been validly delegated, Congress may authorize the delegate
to redelegate such powers. O'Nealtv. UnjtedStates, 140 F.2d 908 (6th Cir. 1944),.,
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of this section 48. Notation at the bottom of your memorandum
indicates that approval was given. We are unable to find among the
amendments to Secretarial Order 2508, section 30 a delegation of the
authority of 25 U.S.C. sec. 48 to the Commissioner.
The intent of the provision is evident: viz., to permit the exercise
of local autonomy in directing the performance of work for the tribe.
It is also evident, from an analysis of the wording of the provision,
that: (1) the employees involved are persons "engaged" by the Federal Government, i.e., the employment, promotion, etc. of such persons
is made by the Federal Government, not by the tribe; and (2) the authority conferred on a tribe by the Secretary under authority of the
provision must be related to the "direction" of an employee or
employees.

In further delineating the extent of authority of a superintendent
which may be delegated, it appears, as a practical matter, necessary to
determine those authorities which by legal necessity are exercisable
only by an officialof the Federal Government. Further, the rights of
employees and the rights of those dealing with the agency as well as
such nontransferable authorities and obligations of the Federal Government must be correlated with the subject provision and would, in
eflect, circumscribe it. In striving to carry out the intent of the provision, therefore., some necessary considerations to be taken into account
in stating guidelines are these:
Employee rights. The Civil Service Comnission has developed procedures for the protection of employee rights. It is important in assuring employees of due process in the assertion and protection of
rights that those procedures be available to them.
Trust obligations. The fiduciary obligations of the FederaltGovernment camiot be delegated on the basis that authority to make such a

delegation is impliedly. included in the subject provision. The effect
of such a delegation would, as it would relate to tribal lands, be an
abdication of such trust obligation and would frustrate the purpose
of the
trust. The same reasons are applicable to trust obligations relatmeg'to
individual Indian trust property.
Federal funds. The bond covering persons responsible for disbursal
of F ederal funds is provided pursuant to 6 U.S.C. sec. 14.It covers employees and officersof the Federal Governnment.Authority to disburse
Federal funds is not necessary to the operation of the subject provision, and therefore jiot included by implication as autlhority which
might be delegated concomitantly with authority to direct an epioyee. Consideringithe nature of authiorty to disburse-Federal f-unds,
particularly the. usual requirement that the eercise is conditioned
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coverage by bond, we would sanction such direct access to the

Federal treasury funds oily upon express statutory authority.
Obligations of review and approva of tribal actions. By approval
of tribal constitutions the Federal Government has undertaken the
obligation of reviewing such actions of tribesras those regarding the
expenditure of tribal funds, the enactment of ordinances, the adoption
of tribal menbers, etc. The object of such review would be defeated
were obligation delegated to the tribe. Further, it would appear necessary that the tribal constitution be amended in order to eliminate
the review or approval requirement.
Public notice of change in autbthority.The contemplated action
would represent a change in administrative procedure of which the
general public (including, of course, the Indians of MescaleroReservation) must be put on notice in order that they might deal with
the agency accordingly.
General guidelines based on these considerations are:
1. Authority delegated must be necessarily related to the direction
of an employee or employees; a tribe may not be regarded as standing in the place of a superintendent with all the prerogatives; obligations and authorities of that office.See in this regard attached letter of.
the General Counsel of the Civil Service Commission dated March 18,
1970,to Newell B. Terry, Department Director of Personnel.
2. A delegation of direction of employees cannot include authority
of the superintendent to approve the alienation of any rights in trust
property; nor may authority over funds in Individual Indian Money
Accounts be delegated to the tribe.
3. A delegation of direction of employees cannot include authority
which would-abrogate any rights granted to such employees by law,
Executive order, or regulation, including rights relating to union
representation and rights of petition and-appeal to the Department
and the Civil Service Commission for redress of grievances.
4. Provision must be made for the rating of the performance of
Federal employees by' Federal employees (including acceptable level

of competence and promotion potential) ; such procedures should conform as nearly as possible to those for other Bureau of Indian Affairs
employees generally.

5. The direction delegated 1nay'- ot include authority to prescribe
standards for appointment, promotion and ontinuance in office, although we see no obj ection to tribal recommendations in those respects.
6. An nemployee
may be directed to perform only fminctions:within
the general range of'duties prescribed for his employment. Appropriate
revisions of position descriptions would be necessary to include tribal
direction to which the employee would be subject.
7. A delegation of direction of employees cannot include authority
to expend or encumber appropriated'Federal funds.

[49

55
AUTHE[ OF THE BU. OF IND. AFFAIRS TO TRANSFER TO. AN
IND. TRIBE THE DIRECTION OF FED. EMPLOYEES PURSUANT TO THE
PROVISIONS OF F. S. SEC. 2072, U.S.C. SEC. 48
Aprfl3S, 1970

8. Where there is a substantial change in procedure which the public
must follow in dealing with an agency (e.g., the elimination of the
office of superintendent), the provisions of the Administrative Procedure Act,

U.S.C. secs.

51-559, must be complied with. This re-

quires: () publication of the description of agency organization; (b)
publication of a statement showing channels through which the public
mlay obtain information, make submittals or requests, or obtain
decisions.

9. Any provision for delegation should specifically state the extent
of direction delegated and then only after careful study of the authorities and responsibilities of the superintendent generally, and specifical]y regarding that agency in order to provide a contingent means for
the exercise of supervisory authority not transferred should the need
arise.

10. Authority contained in Federal sttutes, regulations or tribal
constitutions to review or approve tribal action may not be delegated
to the tribe.:
11. No authority may be conferred on a tribe pursuant to this provision to issue, amend or waive Federal regulations.
12. Prerequisite to delegation of direction under this provision is a
finding by the Secretary that the particular tribe to which a delegation
is proposed is competent to exercise the direction delegated. Such a
finding would include an identification and evaluation of the competence of "the proper authority of the tribe."
The foregoing are some general conclusions as to the scope of 25
U.S.C. sec.48 for your assistance in further considering a delegation of
direction. Expressions in the earlier Solicitor's opinion so far as inconsistent herewith are overruled.
RAYMOND C. COULTER,

DeputySo1iittoy.
ATTACHMENT

March 18, 1970
Mr.

NEWELL

B.

TERRY,

Director of Personqvel

Departmentof Interior,
Washington, D.C. 2024o
DEAR MR. TERRY:

In accordance with your suggestion after our meeting on February
17, we are submitting-to you in writing our views with respect to the
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draft memorandum regarding the authority of the Bureau of Indian
Affairs to transfer to the Mescalero Apache Tribe the direction of
Federal employees on duty at the Mescalero Agency of the Bureau of
Indian Affairs in New Mexico, pursuant to the provisions of section 48
of title 25,United States Code.
As we expressed to you at that meeting, our concern is that the
Federal employees on duty at the Mescalero Agency will continue to be
Federal employees under the criteria set out in section 2105 of title 5,
United States Code. If, by transferring the direction of the present
Federal employees at the Mescalero Agency to the Mescalero Apache
Tribe, they could no longer meet all three criteria, they would cease to
be Federal employees and thus would lose the benefits of Federal employment, such as job-protection rights, retirement, and health and
life insurance coverage.
We,of course, do not wish to see Federal employees deprived of these
benefits. As your draft does not contemplate turning over the appointment of employees to the tribe, and as the employees would still be
engaged in the performance of a Federal function, the problem is
whether they would continue to meet the third criterion-whether they
would continue to be subje t to the supervision of a Federal employee.
We are of the opinion that the employees at the Mescalero Agency
would meet this criterion even if the tribe is given authority to direct
the day-to-day activities of the employees, so. long as the residual
supervision of the employees remains in the Secretary of the Interior
or an appropriate officialof the Bureau of Indian Affairs. The Federal
supervisors would thus retain such powers as the rights to reassign,
discipline, promote, and evaluate the performance of these employees.
At the job site, the tribe could (under the unique authority-in 25 U.S.C.
48) direct the employee's daily on-the-job performance of the duties
his Federal supervisors sent him there to accomplish. Thus, in the final
analysis, the matter boils down to one involving the classic masterservant test of the right to, and degree of, control over these employees
retained by the Government. In accommodation with 5 U.S.C. 2105,we
view 25 U.S.C. 48 as statutory authority for a delegation of a. part of
the Government's supervisory authority; a delegation that when properly effected will neither disturb the basic supervisory right of control
nor destroy the employer-employee relationship.
In line with the above discussion, we have marked the draft
in such a way as to insure the preservation of the employeremployee relationship which.webelieve a most important consideration..
Sincerely yours,
; ;0 0 .L. .X. . Hi

/s/:

-i:

ANTHONY L..MONDELLO,D

:

;

Conse.
. General
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Contracts: Construction and Operation: Drawings and Specifications
Where the specifications are specific and complete as to the inclusion of the.
disputed work in the contract, a claim for an equitable adjustment for a constructive change, based upon omission of details in the drawings, is denied
in accordance with Article 2 of Standard Form 23-A which states that anything mentioned in the specifications and not shown on the drawings shall
be of like effect as if shown or mentioned in both.

Contracts: Disputes and Remedies: Jurisdiction-Rules
Generally

of Practice: Appeals:

The Board's jurisdiction being appellate only, a claim not previously submitted
to the contracting officer will be remanded to him for his decision.
BOARD OF CONTRACT APPEALS

This appeal stems from the construction of the National Park Service's Visitor Center at Great Falls, Virginia. It involves the question
of whether an exposed aggregate surface treatment ordered by the contracting officer for two concrete slab ramps, leading from the ground
to two upper floor landing areas, and for the two landing areas, were
changes, or whether the surface treatment was required under the contract as offered for bid. The matter has been presented to the Board
for decision on entitlement only on a stipulated record ithout a
hearing.
The pertinent facts are these: Contract specification 2.10C.3 states
without equivocation "Exposed aggregate concrete: all exterior concrete slabs will receive an exposed aggregate surface treatment as follows:" then follows a description of how the surface treatment shall
be applied.

Drawing sheets 7 and portray the upper floor plans for wings
A-B and B-C of the Visitor Center, respectively. These plans include
the landing areas and the proximate 22 feet 4 inches of each ramp
down to a muatchline.

No where on any drawings, either plan or cross-section,is it indicated
that either the landing areas or the ramps are to receive an exposed
aggregate surface treatment. The only drawing reference to such a
surface finish is with respect to the paved terrace between the two
building wings.
Correspondence in the appeal file shows that, as far as this record
is concerned, the question of finish on the ramps first came up on
July 21, 1967, when appellant wrote to the contracting officer that,
"The finish on the ramps is not specified, but we have assumed, for
safety sake, you would require a hair broom finish, perpendicular to
the lines of traffic. (Exhibit 20.) Kent Cooper and Associates, the
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architect, advised the Government representative on August 3, 1967,
that appellant's assumption about a broom finish was incorrect, ointing out that Section 2.10C of the specifications called for an exposed
aggregate surface for all external slabs. By letter of August .8, 1967,
the Government advised appellant that the specifications called for
an exposed aggregate finish on the ramps (Exhibit 21). Oil August 18.
1967,appellant acknowledged the instruction and advised that a claim
would be presented for installing the exposed aggregate finish on the
ramps (Exhibit 22).
The contracting officer denied the claim in a decision dated Septemnber12, 1967, citing the specification. On the face of the record,
the claim and the decision appear to have related only to the ramp
areas. The landing areas appear to have been brought into the dispute
by appellant in a letter dated September 14, 1967,to the contracting
officer, which states in part:
In reference to your Findings of Fact letter dated 12 September 1967, on reference project, we hereby request you direct us to do the following:
1. Install exposed aggregate concrete on Landing and Ramp slabs.

2.

* *

* *

(Exhibit 63)

On September 19, 1967 (Exhibit 64), the Government informed
appellant that the Government's prior letter of August 8, 1967, was
clear concerning item 1 of appellant's request. However, by letter of
October 4,1967, appellant pointed out that the August 8 letter did not
cover the landing areas (Exhibit 65).
The Government replied on October 11, 1967,stating that the specifications called for an exposed aggregate finish on all exterior slabs,
and that the landing areas were exterior slabs (Exhibit 66). Finally,
on November 27, 1967, appellant acknowledged the directive of October 11, 1967,as to an exposed aggregate finish for landing areas, and
stated al intention "to make a claim for this change."
The Notice of Appeal, dated October 11, 1967, refers only to the
decision as to exposed aggregate on the ramp areas, it makes no reference to landing areas. There is no evidence in the appeal file that the
claim as to the landing area was ever pressed, nor does there appear
to be a relevant contracting officer's decision. Under the Disputes
Clause' a contracting officer's decision and notice of appeal are essential.1 The claim as to the landing areas, is, therefore, remanded 2
to the contracting officer.for appropriate findings and decision. See,
e.g., Nelson Bros. Construction Co., IBCA-738-10-68 (October 22,
1969), 6 I.D. 281, 69-2 BCA par. 7954.
There is nothing in the record to show that a claim relating to the landing areas was
ever raised prior to the Issuance of the Findings of Fact from which the appeal was
taken. In such circumstances the fact that both counsel have treated this claim as within
the Board's jurisdiction is not controlling.
2 The claims relating to the ramp areas and landing areas present different factual
situations Involving different legal considerations and can be treated separately.
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As to the ramp areas, there is an eipress specification that all exterior sabs shall receive an exposed aggregate finish. There is no con-

flict between the specification and the drawings, or between drawings.
The fault, if any, is one of omission of any words or, details on the
drawings to indicate any finish on the ramps. In this situation Article
2 of the General Provisions 3 controls. The Article provides:
Anything mentioned in the specifications and not shown on the drawings, or
shown on the drawings 'and not mentioned in the specifications,- shall be of like
effect as if shown or mentioned in both.

Read in its entirety Specification 2.10C is complete. Its three subsections cover finishes for all concrete slabs; interior, roof and exterior.
As-to the ramp area this case is the factual obverse of Unicon Hanagemient Corp. v. United States, 179 Ct. Cl. 534 (1967), where the omission was in the specifications and not in the drawings.'There the claim
was also denied on the basis of the language from Article 2, quoted
above.

Finally, the mnerefact that the-terrace area drawings clearly indicate an exposed aggregate finish for the terrace does not persuade
us that the omission of such detail from the drawings covering ramp
areas indicates an intention that no -finishwas required on the ramps.
Conclusioi

e

The claim involving the ramp areas is denied. The claim for the
landing areas is remanded to the contracting officer.
ROBERT L. FONNER, Member.

I cONTCUR:
WILLIAMvi
F. MCGRAw,Chairman.
H. F. GERBAZ ET AL

A-31039

Decided April

4, 1970

Color or Claim of Title: Description of Land
Deeds which describe by regular survey subdivisions lands which in a regular
surveyed section would extend to the northernmost and westernmost boundaries of a section give color of title to lots in an irregular section which fall
within the area normally described by such aliquot parts.
Color or Claim -of Title: Good Faith
Where color of title to a narrow strip of land lying along the west and north
boundaries of a section derives originally from a homestead patent and is
based on deeds which describe the patented land in terms of regular subStandard 1orm 23-A (June 1964 Edition).

-
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divisions which would be expected to extend to the west and north boundaries
of the section, the fact that a resurvey of the section, whidl divides it into
lots, is susceptible of, but does not necessarily require, the interpretation'
that the homestead entry did not include the strip ofland in question does not
support the conclusion that the grantees of the strip did not hold it in good

faith.
Color or Claim of Title: Generally
Where applicants for land under the Color of Title Act haveshown, deeds giving
color: of title to three lots back to 1890, and there is nothing in the deeds or
Bureau records showing lack of good faith on the part of the holders in the
chain of title, a Bureau decision rejecting the application on the ground that
* there was no good faith holding of the land under a claim'or color of title
iiilbe reversed and the case remanded 'fof further proeessing to ascertain
' whether; the improvement or cultivation requirements for a class 1 claim
have been met, or whether taxes have been paidback to January 1, 1901, to
supporta class 2 claim.
- APPEAL FROM THE BUREAU OF LAND MANAGEMENT

-1. F. Gerbazand Orest A. Gerbaz have appealed to the Seeretary of
the Interior from a decision by the Chief, Branch of Land Appeals,
Officeof Appeals and Hearings, Bureau of Land Management, dated
July 2, 1968,affirnimg the decision of the Bureau's Denver office.dated
March 12, 1968, rejecting their color of title application. The Office
of Appeals and Hearings affirmed the rejection ol the ground the
appellants failed to show,good faith occupancy of the land applied
for under somelclaim or color of title beyond the mere occupancy and
possession of known public land.
The, color of title application was filed January 17, 1968,under the
Color of Title Act, as amended, 43 U.S.C. sec. 1068 (1964), which

authorizes the purchase of land held "in good faith and in peaceful
adverse possession by a claimant, his ancestors or grantors, under claim

or color of title for more than 20 years" (1) if it has been so held for
20 years and valuable improvements have been placed on the land or
it has been cultivated in part, or (2) if it has been so held and State
and local taxes levied on it have been paid. for the period "commencing
not later than January 1, 1901, to the date of application." Under the
regulations claims of the first type depending on cultivation or mprovemnentof land held 20 years are described as class 1 claims, and
claims of the latter type requiring the showing of the payment of
taxes 'for the period prescribed are designated as class 2 claims. 43
CPR 2214.1-1(b).
The decisions below did not question whether the requirements of
cultivation, or ihnprov ments for- a class 1 claim or of the payment of
taxes for a class 2 laim were met but rested the rej ection of' the
application upon the conclusion-that the lands were not-held-in good
faith under any claim or color of title from .a source other than the
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United States.' The issue presented by this appeal is whether the
Bureau's conclusion in this respect is correct.
The application described the lands applied for as lots 2, 3, and 4 2
section 6, T. 9 S., R. 85 W., 6th P.M., saying "These lots have been

conveyed as set for taxation, in other words considered as a part of
the W1/2NWI/4 , the NW/4SW/4 of said Section 6 * * * for over sixty
years." The application also stated that the basis for the claim stemmed
from:
Contract of Sale dated November 30, 1894 between Charles L. Wilson and
James M. Ashlby,deed 1898 from Charles L. Wilson to J. T. Ashby
*
eed
James M. Ashby and Sarah T. Ashby to Jermie J. Gerbaz, 3-1-1917, No. 78520;
(Jermie Gerbaz being a father of applicant) with subsequent transfers from
Termie J. Gerbaz to Mary C. Gerbaz (1943) and from Mary C. Gerbaz to
applicants and other members of the family, all of whom have conveyed to
applicants for the purpose of processing this application."

The application further stated that the applicants first learned they
did not have clear title to the land in 1963.
The decision below did not discuss any of the documents in applicants' chain of title submitted to prove their claim. Instead, the decision discussed in detail facts shovwnon Department of Interior records
concerning surveys affecting the land, and legal principles involving
resurveys and patents.
Both the facts shown on the Departmental records and the documientssubmitted by the applicants must be reviewed in order to determine if the decision was correct that there was no good faith occupancy
of the land under color of title from some source other than the United
States.
To understand the problems involved here we must first consider
the surveys and the source of color of title in appellants' chain of
title, as the decision below ruled that there could be no good faith
occupancy and color of title because of the facts relating to the patent
and the surveys.
Initially a homestead entry was allowed to Harvey Boyce on July 7,
'we note that the color of title application form signed by the two applicants shows
the application as being for a class 2 claim and they submitted Form 2214-3 (May 1965) to
show taxes paid for the lands. Payments, however, are shown only for the years beginning
in 1942 and through 1966. For a class 2 claim payments would have to be shown of taxes
levied back to January 1, 1901. However, a letter from the applicants' attorney accompanying the application stated that it was filed as a class 1 application, and in the appeals he
insists that the requirements for both classes have been met. The application indicated that
about 1/3 of a $25,000 house built in 1962 is on part of the land and that about 6 acres
were cleared, farmed and irrigated at a cost of about $1,000. No date was given as to this
cultivation.
2 The letter from the attorney accompanying the application stated that he had learned
that lot 4 had been patented and, therefore, the application was just for lots 2 and 3.
However, the record does not indicate that lot 4 is patented; consequently the application
will be considered as being for all three lots.
'The deeds and other documents in the record give the spelling of J. J. Gerbaz's first
name as Jeremie. The 1898 deed also gives the middle initial of Charles Wilson as "S." and
the first initial of Ashby as "S.".
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section 6, T.

9 S., R 85 W., 6th P.M. This entry was commuted to a cash certificate
No. 142 dated September 13, 1886, describing lots 4, 5, 6 and SEl/ 4
NWI/4 , sec. 6, same towniship, as containing 172.33 acres. A patent is-

sued under this cash certificate April 17, 1889, describing the lands
and the acreage as in the cash certificate. The description in the cash
certificate and the patent was apparently based upon a survey known
as the Kimberly survey of the township approved June 19, 1882,which
designated as lots IV, V and VI land which in a regular section would
be the NWl/4NWi!4 , SW/ 4 NW/ 4, and NWA/4SWI/
4 , respectively. The
plat showed acreages of 44.06 (lot IV), 44.10 (lot V), and 44.17 (lot
VI). The decision below pointed out that by letter "E" (97465/1886)
of September 18, 1886,the Acting Commissioner, General Land Office,
stated that this survey was reported as fictitious, and he directed that
the disposal of lands in the township be suspended.
Prior to the issuance of Boyce's patent, another survey, the Cutshaw
survey, was approved November 8, 1888. The plat of this survey
designated Kimberly ots IV, V and VI of section 6 as lots II, III,
and IV, but showed them to be in the same position as on the Kimberly
plat. Furthermore, the Cutshaw plat showed each lot as containing
40 acres. The Bureau decision stated that this plat and two plats of
survey approved after the patent issued are not governing. Our copy
of one plat, the Withers survey approved November 16, 1889,is not
legible enough to ascertain the lots, and the copy of the second plat,
that of the Snell survey approved June 3, 1891,is also difficult to read,
although it appears that most of the lot designations are similar to
those in a special plat of survey approved on May 23, 1892,which stated
that it was made for the purpose of correcting the location of Harvey
W. Boyce's cash entry marked in pink on Snell's plat of the township.
The special plat outlines the W/2 of section 6 as consisting of two
quarter sections each of which is comprised entirely of varying sized
and shaped lots. Harvey W. Boyce's name is written within two lots,
lot 7, a large lot containing 102.90acres covering most of what would
be the W1/2 NW1/4 and SE/4NWi/A, and lot 11, containing 51.10 acres,

covering much of the area of what would usually be the NV/i4SWI/4.
Two small lots in the NE'/ 4 of section 6 lie directly east of these
two lots, namnely,lot 8 containing 5.10 acres and lot 10 containing
.90 acre. The acreage of the four lots would total 160 acres, the usual
maximum, acreage in a homestead entry or commuted cash entry.
The special plat of May 23, 1892, shows the west line of lots 7 and
11 as being separated from the west line of section 6 by a narrow strip
4 There is an error in the decision below in a statement that the record of the patent
(Colorado Patent Volume 69, Page 31) describes the land patented to Boyce as lots 3, 4, 5,
etc. This was a typographical error; the copies of the patent show that the lots were
designated as lots 4, 5, and 6.
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of land and it shows the north boundary of lot 7 as being similarly
separated from the north line of section 6. The strip adjoining the
north boundary of ]ot 7 and running around the northwest corner of
lot 7 and extending a short distance down the west line of section 6
is designated on the plat as lot 2, containing 11.10 acres. The next
portion of the strip, running south to the south line of lot 7, is designated as lot 3, a 6-acre lot. The next section of the strip is designated
as lot 4, containing 6 acres, lying directly south of lot 3 and between
the west line of lot 11 and the west line of section 6. A subsequent
Government

resurvey approved December 11, 1917, shows the same

lots as designated on the 1892plat.
The decisions below concede that the Boyce patent included lots 7,
8, 10 and 11 but not lots 2, 3 and 4, the tracts in issue. For this reason
they held that appellants have no color of title to the three lots.
The appellants contend that they and all of their predecessors believed that their title included all of the land in what in a regular section
would be the W/ 2NWA,/4 SE/4NW½7/4,and NW14SWi/4, which would

include the land in what is now designated as lots 2, 3, and 4. In other
words, appellants contend that their title extended to the northernmost and westernmost boundaries of the section.
The decision below relied greatly on the 1892 plat and upon a
statement in the field notes of the survey from which the plat was
prepared that all parties had agreed upon a certain corner as a common
corner, thus establishing the location of the Boyce entry as shown on
the 1892plat. It stated that the patent issued to Boyce describing lands
in accordance with a fictitious survey was a nullity insofar as the
lands were described in accordance. with the Kimberly survey, and
that the 1892 plat governs the land Boyce and his successors could
claim under the Boyce patent.
The appellants contend that the decision below is in error in implying any infirmity in the patent as it has never been challenged by
the Government, and in relying on the survey made after the issuance
of the patent. They continue, however, to press their color of title application which, of course, subsumes that the lands involved here
are public lands. We see no reason therefore to undertake any discussion of the legal arguments concerning the effectiveness of the patent
but turn to the crucial issues as to whether there was sufficient color
of title and whether the facts demonstrate a holding in good faith.
Our first inquiry is whether there was an adequate showing of a
claim or color of title. For a class 1 claim there must have been a holding under claim or color of title in good faith for at least 20 years, for
a class 2 claim a holding extending back at least to January

1, 1901.

What color of title to lots 2, 3 and 4 is shown by the documents which
appellants submitted to establish their chain of title ?
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As we have seen, the patent to Boyce, issued April 17,1889, described
the land conveyed as lots 4, 5, and 6 and the SE1/4 NW1/ sec. 6, con-

taining 172.33acres. This description could refer only to the Kimberly
survey, although it had been suspended earlier in 1886.The plat of the
Kimberly survey showed lots 4, 5, and 6 (IV, V and VI) as extending
to the northern and western limits of section 6.
Boyce conveyed the land to Charles S. Wilson on December 30, 1890.

The deed described the land as the NW/ 4 NWIA, S/ 2 NW1/4 , and
NW1/4SW1/4 sec. 6, containing 1721/3acres. The normal reading of this

description would be that it embraced land extending to the northern
and western limits of section 6.
By deed dated March 15,1898,Wilson conveyedto S. T. Ashby, again
describing the land as the NW/ 4 NW1/4, S119NW/4,and NWl/4SWl/4
sec. 6, containing

1721/3 acres.

The next conveyance was from James N. and Sarah T. Ashby to
Jeremie J. Gerbaz. The deed, dated March 1, 1917, continued to describe the lands as the WI/ 2 NW/4, SE1/4 NW/4, and NW1/4 SW1V/
4 sec. 6
but additionally

described it as lots 4, 5, and 6 and SE1/ 4 NW1/ sec. 6,

containing 172.33 acres. This additional description was a throwback
to the patent description.
On April 20, 1943, by a quit claim deed to himself and Mary C.
Gerbaz, J. J. Gerbaz converted his holding into a joint tenancy. The
deed described the land, among other lands, as lots 4, 5, and 6 and the
SE1/4 NW1/4 sec. 6. It also described the land, "according to a resurvey

as shown by Certified Plat executed by Alonzo H. Adams, Registered
Engineer,

on April

24th, 1934," as lots 2, 3, 4, 7, 8, 10, and 11, section 6.

A copy of the Adams plat shows a lotting of section 6 identical or practically identical with the lotting on the 1892plat of survey. In terms of
the 1892 survey, the description in the quit claim deed would include
the four lots conceded to be in Boyce's patent, viz, lots 7, 8, 10, and 11,
and alsothe three lots in issue.
After the death of J. J. Gerbaz on November 14, 1947, Mary C,
Gerbaz by four separate deeds dated September 8, 1948, conveyed an

undivided 1/4 interest in the land to each of the two appellants and to
Edmond 0. Gerbaz and Auzel H. Gerbaz (and presumably their respective wives). The deeds identically described the land in terms of
the Adams

resurvey,

that is, as lots 2, 3, 4, 7, 8, 10, and 1 1, sec. 6.

By subsequent conveyances, some after 1963, appellants succeeded to

the interest of Edmond and Auzel Gerbaz. The description in each of
these conveyances is consistent with that in the prior conveyances.
We think it is clear that the entire series of conveyances from Boyce
ultimately to appellants gave the grantees color of title to lots 2, 3, and
4. Certainly the description in the deeds from the 1890deed to Wilson
to the 1917 deed to J. J. Gerbaz of the land as the NW/4NW1/,
Sl/2 N1ATI/
4 , and NWSWT1/4

sectio

6 was reasonably to be read as
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covering land extending to the west and north boundaries of section 6.
The later explicit descriptions of lots 2, 3, 4, etc., although in reference
to the Adams survey, plainly covered the tracts in issue.
In holding that the conveyancesdid not give color of title to lots 2, 3,
and 4, the decisions below equated color of title with actual title. This,
of course, was erroneous because a color of title claim arises only when
there is failure to actual title.
The decision below did not specifically discuss any of the deeds, but
simply stated that since 1892 lots 2, 3, and 4 have been shown on the

Bureau of records as vacant public land, citing Ingridc T. Allen,
A-28638 (May 24, 1962) ; Lester J. Hamel, A-28830 (September 17,
1962) ; and Ston Brothers, A-29023 (October 8, 1962).

Those cases are all distinguishable. In each of them color of title
was sought to be based on a patent description which in terms described
only legal subdivisions adjoining the subdivision in which the land
sought was actually located. The applicants in those cases assumed,
mistakenly, that the land applied for was situated within the subdivisions described in the patents. Here the tracts in question are within
the legal subdivisions described in the deeds.
A much more pertinent case is WiiamI F. Trachte, A-29260 (June 7,
1963). In that case the original survey of the NWI/4 of a section showed
it as consisting of lot 5 and a lake on which lot 5 fronted. A patent was
issued to lot 5. Later a resurvey showed omitted land lying between the
actual lake line and lot 5; it was surveyed as lot 10. The resurvey also
found a tract on the opposite shore of the lake which fell within the
SEI1/
4 NW/ 4 of the section. It was surveyed as lot 12. The Department
held that a deed which described the land conveyed as the N/ 2 NW1/
and SE'/4NTW1/
4 gave color of title to lots 10 and 12. (See subsequent
proceedings in William F. Track te. A-30291 (June 8, 1965)).
Because the 1890, 1898 and 1917 deeds did describe lands which in a
regular section would include land extending to northernmost and
westernmost portions of the section, we believe that they adequately
gave color of title to the lands shown on the 1892plat as lots 2, 3, and
4, which fall within the area normally described by such aliquot parts
of a section as the W1/2NW1/4 and NW1/4SVi/ 4 .

The next question is whether the facts of record show that lots 2, 3,
and 4 have been held in good faith for the requisite time. The decision
below apparently concluded that none of the parties in the chain of
title could be in good faith because of the existence of the 1892plat of
survey. Among other statements it said in relation to the 1892 survey
that the field notes of the survey of the adjoining Boyce and Foster
entries stated that "all parties concerned have agreed upon this corner
This ease was the subject of a court proceeding, Lester J. Harnel v. Neal D. Nelson et Ol.,
Civil No. 8565, N.D. Cal., judgment for the defendant December 13, 1963. The plaintiff
filed an appeal but later dismissed it.
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as a common corner," referring to the northwest corner of the Foster
entry shown on the 1892 plat. The decision then stated that as the
parties in interest had agreed on the location of their entries on the
ground as indicated on the 1892plat, the successors in title cannot now
be heard to object to the agreed upon locus of the Boyce entry.
Appellants have attacked the 1892survey as being based on erroneous
assumptions. However, it is unnecessary to reexamine the survey and
the plat except to the extent necessary to determine the issue of good
faith. The copy of the 1892plat in the case record sets off the lot numbers by dashed lines. As previously indicated, the name of Harvey W.
Boyce is written within the lines designating lots 7 and 11. The name
does not extend within the limits of lots 2, 3, and 4 but neither does it
extend t lots 8 and 10, although the Bureau has recognized that the
Boyce entry included lots 8 and 10. It may be that the recognition is
based on the statement on the 1892 plat that the survey was made
for the purpose of correcting the Boyce entry as shown in pink on the
Snell plat of survey. The original Snell plat may have a pink outline
which is not shown on the copy in the case file but, in any event, the
copy shows the Boyce entry as extending down into lot 16, which lies
south of lot 11, and apparently not as extending into lot 2, which seems
to be shown as a 40-acre subdivision in the position of the Nvl/4NW1/

4

sec. 6. Thus, it is not at all clear that the 1892 plat shows the Boyce
entry as not including lots 2, 3, and 4.
The acreage shown on the 1892 plat as compared with the 172.33 acres
stated in the 1890,1898 and 1917 deeds also does not evidence a bad faith

holding. The acreage of the lots (7, 8, 10 and 11) which the Bureau
recognizes as patented to Boyce totals 160 acres. If we add lot 2 (11.10

acres), lot 3 (6 acres), and lot 4 (6 acres), totaling 23.10 acres, to the
1.60 acres, there would be 183.10 acres, which would be closer to the

acreage given in the deeds than if those lots were excluded.
As for the statement in the field notes of the 1892 survey, which the
decision below stressed, that all the parties agreed upon a corner as a
Commoncorner to the Boyce and Foster entries, we do not perceive
much significance to it standing alone. This corner, which is located a
short distance south of the mid-point of the line separating the NWl/4
and the SWI/4 of section 6 and is therefore a point on a portion of the
east boundary of the Boyce entry, does not necessarily show the location
of the west boundary of the entry. It does not show the understanding
of the parties that the west boundary of the entry was not coterminous
'with the west boundary of section 6. But even if it did, and Boyce or
Wilson was chargeable with notice of this fact, there is nothing to indicate that this knowledge was passed on to Ashby in 1898 and to the
subsequent grantees.
The remaining problem regarding good faith is the conclusion in
the decision below that since 1934 the parties in interest have recog-
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nized the 1892 survey and have unlawfully attempted since then to
include lots 2, 3. and 4 in their claim to the Boyce tract. This conclusion apparently was based upon the survey plat and affidavit in the
record by Alouzo Adams, the private surveyor. Appellants contend
that this conclusion is unwarranted, that the fact that the landowners
chose to use the lot designations in the Adams survey as descriptive
of the lands conveyed does not indicate a recognition that the land in
question was vacant public land outside the Boyce entry, and that the
contrary is true. Adams' affidavit was recorded in the county records
in 1934, stating that he had personally made surveys of the lands in
question and knew the locations and lines of the various surveys of
the lands. He then
astated:
That the lnd described in the U.S. Patent issued to H. W. Boye as SEltNIA
and Lots 4, 5 and 6 in Section 6 Towrlship 9 South, Range 85 West 6th P.M. is
now, under the latest survey properly described as Lots 2, 8, 4, 7, 8, 10 and 11
in Section 6, T. 9 S., R. 8a M. 6th P.Mf.

Adams' plat of survey is dated April 24,t193. It is this plat to which
subsequelt deeds by the Gerbaz family relate. The record contains a
cyanotype copy of the plat, which purports to show the lands of
J. J. Gerbaz in sections 5, 6, 7 and 8, T. 9 S., R. 85 t., and sec. 1,
T. 9 S., R. 86 WM.,6 P.M. It indicates that the Gerbaz holdings are
outlined in red.
red. From our
our copy
copy -we,
we, of course,
course, cannot ascertain the
red
the red

lines; however, we assume that the red ln
ine boundary
uay included
ncluded within
line
it lots 22,3,
and
4
of
section
6.
The
plat
indicated
3,
6
that the portion of
the Gerbaz lands
lnds relevant here was
ws originally described as
,is the
WL/
NWt4,
SEl
aNW1 , and
and N-11TI/1SWI/4,
Tns/SW/ 4, sec.'6,
sec. 6, T. 8 S., R. 85 W.,
WI2NWI/4,
SE/4NWI/4,
T.,
2
and
5, 6, and SEI4NWI4
SE/ 4NTW1/4 see.
sec. 66. It indicated
and also described aas lots 44, 5)
indicated
that the description by resurvey plats was lots 22, 33, 44, , 7,8, 10 and 11,
1,
sec.
T. 99 S.,
R. 85
see. 6,
6 T.
S. R.
85 W.,
W., containing
containing

188.91 acres,
188.91
aes, less right of way

16.25acres. A note on the plat states as follows:
Under
range of
Under the first survey the West range
of subdivisions in
in section 6,
6 T. 9 S. R.a.
5 W.
at. were lots numbered from the north as 4
4, 55, 6 and 77, and
and the
85
the claim first
described above was located on lots 4,
and the S,.NW5
, See.
Sec. 6,
show45,5, and 6,
6 and
6 sh
olving an excess in area.
The survey was suspended. A
A later survey
survey restored the N. and
nd W."T. borders
Sec. 6 but did not
net protect
protet the entryman.'A
entryman. A metes
metes aDd
and bounds
of Sec.'G
bounds survey
survey also
also
failed to
to define
define the lands
originally located: the subdivisions described
failed
lands as originally
described as
plats cover the lands
lands actually
aEtually improved.and
improved and cultivated
shown on the resurvey plats
without
invading other subdivisions but some confusion is caused by the use of
withoutInvading
numbers
lot ii
Limberswhich were used in other positions under the first survey.
survey.
This map
map was
piats, Public
Puhlic Records, and the
was compiled by reference to official plats,
24,1988
18 and 19,
notes and sketches of private surveys, executed May 24,
1933 and April IS
1984.
1934,

Another note on the plat states:

-

fractional
Outlined in dotted blue will be found the theoretical positions of the fractional
lots on the
the north and wegt
west borders of
of See.
Sec. 66, with the
the regular lot numbers showing
lots
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in parentheses. Suspension of first survey and inadequate second and third
surveys resulted in changes of description which are slightly confusing because
of failure of the Surveyor General to discard every used lot number where the
original configuration of the lot has been changed.

The question is whether Adams' affidavit and plat constituted a recognition of title to lots 2, 3, and 4 in the United States or gave notice
of such recognition so that we must say that parties thereafter relying
on the plat could not hold lots 2, 3, and 4 in good faith. We do not think
so. The affidavit and plat show rather clearly that Adams was platting
the lands as shown on the official surveys (presumably the 1892 and
1917 surveys) and that he assumed that the Boyce patent and subsequent conveyances included lots 2, 3, and 4. The only statement that
sounded a possible caveat was that a later survey, after the first
suspended [Kimberly] survey, "restored the N. and W. borders of
Sec. 6 but did not protect the entryman." This rather cryptic statement, when read in the totality of the plat, is not sufficient in our view
to charge a reader with notice that lots 2, 3, and 4 belonged to the
United States.
In short, we believe that the deeds submitted by the appellants
sufficiently show color of title to lots 2, 3 and 4 back to the 1890 deed

from Boyce to Wilson, and also that there is nothing in them or in the
factual circumstances presented by the resurveys of the land, so far as
disclosed by the case file, which shows that prior to 1963 neither appellants nor their predecessors, at least back to 1898,held lots 2, 3, and
4 in good faith as lands owned by them.
The remaining problem is whether or not the other requirements of
the color of title act have been satisfied. Although appellants have indicated that a house was placed on a portion of the land and that some
of the land was cultivated, we believe that further information should
be submitted to the Colorado land office,where this case will be returned, for determination as to whether cultivation or improvement
of each of the three lots was adequately made to show a class 1 claim.
Or the appellants, if they desire and are able, may submit further
information concerning the payment of taxes back to January 1, 1901,
to support a class 2 claim (see footnote 1). Also, if there is any question
as to whether lot 4 has been patented (see footnote 2), its status should
be ascertained.

Accordingly, pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior

(210 DM 2.2A (4) (a); 24 F.R. 1348),

the decision appealed from is reversed and the case is remanded for
further processing of-the color of title application.
ERNEST F.

Hom,
Assistant Solicitor.
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DONATION AND ACCEPTANCE OF "SCENIC EASEMENTS" IN THE
VICINITY OF THE CHESAPEAKE AND' OHIO CANAL NATIONAL
MONUMENT

Secretary of the Interior-National

Park Service Areas: Land:'Acquisition

A statutory authorization is necessary to support the acquisition of land or
an interest in land, including a scenic easement, regardless of whether the
acquisition is by purchase or donation.

Act of August 8, 1953-Statutory

Construction: Generally

A right-of-way within the meaning of section 1(7) of the act of August 8,
1953, 67 Stat. 495, 16 U.S.C. lb(7) (1964) which authorizes the Secretary
of the Interior to acquire lands and interests in lands, including scenic

easements, in lands adjacent to a road rightof-way located within area
of the National Park System, need not be limited to only roads open to
vehicular motor traffic. The towpath of the Chesapeake and Ohio Canal
National Monument is a road right-of-way within the meaning of that act.

May 1, 1970

M-36805
To:

ASSISTANT SECRETARY, FISH AND WVILDLIFE, PARKS, AND MARINE
RESOURCES.

SUBJECT:

DONATION AND ACCEPTANCE OF "SCENIC EASEMENTS"

VICINITY

OF THE

CHESAPEAKE

AND OIIO

CANAL

IN THE

NATIONAL

MONUMENT.

In conjunction with your testimony before the Conservation and
Natural Resources Subcommittee of the House Committee onGovernment Operations you were requested by letter of February 4, 1970,
from the Subcommittee Chairman, to provide the Subcommittee with
my views on the authority of the Department of the Interior to accept
the donation of a scenic easement over certain privately owned lands
located in West Virginia in the vicinity of and outside the boundaries
of the Chesapeake and Ohio Canal National Monument.
The lands comprising the Chesapeake and Ohio Canal were acquired
by the United States in 1938 under the provisions of the National
Industrial Recovery Act of June 16, 1933, 48 Stat. 201, and have been
administered under the provisions of the Organic Act of the National
Park Service, which is the act of August 25, 1916, 39 Stat. 535, as
amended, 16 U.S.C. 1, 2-4 (1964). In order to give greater recognition to the historic values of the Chesapeake and Ohio Canal, it was
designated a national monument on January 18, 1961, by Proclama77 I.D. No. 5

387-662-70-i
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639, pursuant to the provisions of section 2 of

Act, 34 Stat. 225 (1906), 16 U.S.C. 431 (1964).

It is my understanding that the issues which gave rise to this inquiry
by the Subcommittee developed in the following manner.
In early 1967 the Department of the Interior became aware of the
plans of the Potomac Edison Power Company to construct a 115-mile
500 KV transmission line, which would be located in the vicinity of
the Antietam National Battlefield and the Chesapeake and Ohio Canal
National Monument, which are areas of the National Park System
administered by this Department. As a part of the proposed routing
of the line, it would have been necessary for the Company to cross
the Potomac River and the national monument in Maryland.
The Company, in order to implement its plans, applied to the
Department in May of 1967 for the conveyance of a right-of-way
across the monument under the provisions of the act of August 1,
1953, 67 Stat. 359. In considering this application the Assistant Secretary for Water and Power Development requested the views of this
officeon the extent of the authority of the Secretary to grant rightsof-way under the 1953 act. In an opinion of July 17, 1967,this office
advised that under the provisions of section 4 of that act, the Secretary had discretionary authority to deny the pending application
or, in the alternative, to condition any grant of a right-of-way to
cross the monument upon a routing of the lire which would not
impair the various federal interests in the area, such as the historic,
scenic and recreational values of the Antietam National Battlefield,
the Chesapeake and Ohio Canal, and other federal areas, existing or
proposed.
To fully evaluate the environmental and scenic impact of the line
on the battlefield, the monument, and any other federal interests
which might be affected, a Departmental task force was appointed.
The task force was also under instructions to identify alternative
routes for the transmission line, if it determined that the route proposed by the Company would have a significant adverse effect on federal interests in the region.
Acting on the advice of the Solicitor's Office with regard to the
Department's discretionary authority under the 1953 Act and the
findings by the task force that the route proposed by the Company
would have an adverse impact on the battlefield, the monument, and
the Potomac River Basin, the Department denied on October 17, 1967,
the Company's request for a right-of-way to cross the monument. The
Department and the Company then commenced negotiations; with
respect to relocating the proposed line along an acceptable route.
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In March 1968,the Department publicly announced that it and the
Company had reached areement on a new routing for the transmission line, and that the Department intended to implement this
agreement once the engineering details were completed to the satisfaction of the Department. This agreement caie only after the
Department had completed extensive studies and analyses of the environmental and scenic factors, and was satisfied that all federal interests in the area were adequately protected.
The agreement was formalized, after approval of the engineering
plans, on July 1, 1969,by the grant to the Company of a right-of-way
easement to cross the monument, subject to the express condition that
the route of the transmission line, over its entire length, conform to
the alignment publicly agreed to by the Department in March 1968.
In April 1969,one of the landowners, whose lands would be crossed
by the new route of the transmission line, offered the Department
a scenic easement over his affected lands. Contrary to the fuldings of
the task force, it was suggested that the new route, as it crossed this
particular tract of land, would have an adverse impact on the scenic
character of the monument and on the recreational values of the land,
thereby justifying acceptance of the easement.
The lands which would be subject to the proposed scenic easement,
'however, were not within or contiguous to the boundaries of the
monument, any other area of the national park system, or any other
federal conservation area. Rather, the easement would have covered
lands located across the Potomac River from the monument in West
Virginia, just upstream from the proposed crossing location.
Acceptance of this scenic easement by the United States would have
prevented the construction of the transmission lie along the route
previously: agreed to by the Department, because federal interests in
land may not be condemned by a state, its political subdivisions or a
public utility acting under state authority. United States v. City of
Chicago,48 U.S. (7 How.) 185 (1848); Utah Power and Light Co.
v. United States, 243 U.S. 389 (1917). Thus, the implementation of all
elements of the Government's agreement with the Company would
have been frustrated by acceptance of the easement, aild construction
of the line might well be further delayed until another alternate route
within the general area of the lands in question had been restudied and
renegotiated.
According to the testimony adduced at the hearing and the views
expressed in your letter of July 28, 1969,the offer of the scenic ease-
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ment was rejected by the Department on the basis that the alignment
which was agreed upon met the Departmental objections with respect
to the protection of scenic and recreational values of the areas affected
and that it would be inappropriate at this time to take any scenic easement, if its effect might obstruct construction of the line according to
the routing which had been agreed to. There was also a concern ex-

pressed by representatives of this office over the extent of your
authority to accept scenic easements outside the boundaries of the
Chesapeake and Ohio Canal National Monument. The purpose of this
opinion is to discuss the latter issue in order that the circumstances
under which scenic easements may be accepted by the Department in
the vicinity of the national monument are fully understood, should it
be determined administratively in the future to acquire such interests.
So-called "scenic easements" are interests in land. In the lexicon
of some, a scenic easement is referred to as a "negative" easement
because the landowner, depending upon the terms of the particular
easement, is precluded from doing certain things, such as cutting trees,
building structures, or undertaking other forms of improvement to
the land. A scenic easement has also been defined by Congress in section
15 (c) of the lrAild and Scenic Rivers Act, 82 Stat. 906 (1968) 16 U.S.C.

1271, 1286(c) (Supp. IV, 1965-68), as "the right to control the use of
land for purpose of protecting the scenic view." Therefore, it follows
that the acceptance of a donation of an easement results in the acquisition of an interest in land by the United States. The landowner, in
effect, conveys and the United States acquires certain property rights.
The law applicable to the land acquisition activities of the United
States is well established. In the absence of a statutory authorization
by Congress a federal department or agency may not acquire an

interest in land. United States v. CertainParcelsof Land in Fairfax
County, 345 U.S. 344 (1953); Polson Logging Co. v. United States,
160 F. 2d 712 (9th Cir., 1947); Swan Lake Hunting Club v. United
States, 381 F. 2d 238 (5th Cir., 1967) ; United States v. 1,1 Acres of
Land, 263 F. Supp. 737 (U.S.D.C., N.D. Calif. 1967). See also R.S.
3736,41U.S.C. 14 (1964). Congressional authorization may be implied,
however, from Congressional action on a land acquisition appropriation. United States v. Kennedy, 278 F. 2d 121 (9th Cir., 1960) ; Perati
v. United States, 352 F. 2d 788 (9th Cir., 1965).
This rule of law applies not only to the acquisition of land by purchase, but also the acquisition of land or an interest in land by donation.
In this regard the Attorney General has advised:
-A grant requiries acceptance, and an administrative officer has no power to
accept unless such power has been conferred by law. 39 Op. Atty Gen. 373, 377,
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21 Op. Atty Gen. 455; 28 Op. Atty Gen. 413. See also 39 Op. Atty Gen. 366;
30 Op. Atty Gen. 527.

This conclusion is consistent with numerous rulings of the Comptroller General which hold that the head of an agency or department
must have express statutory authority to accept donations of property.
See, e.g., 2 Comp Gen. 198, 16 Id. 911, 25 Id. 637, 36 Id. 268, 46 Id. 379.

Accordingly, we must inquire whether there is a statutory authority
applicable to the National Park System which might sustain the
acquisition of a scenic easement over lands in the vicinity of the
Chesapeake and Ohio Canal National Monument.
In the various discussions concerning the authority of the Department to accept a scenic easement in the vicinity of the Chesapeake and
Ohio. Canal National Monument, it was suggested that the authority
contained in section 1(7) of the Act of August 8, 1953, 67 Stat. 495,
16 U.S.C. lb (7) (1964), could be utilized. This authority was used to
acquire a scenic easement in the vicinity of the George Washington
Memorial Parkway in the case of the Merrywood tract further downstream on the Potomac River. The relevant portions of this act provide as follows:
* "* In order to facilitate the administration of the National Park System
and miscellaneous areas administered in connection therewith, the Secretary of
the Interior is hereby authorized to carry out the following activities, and he
may use applicable appropriations for the aforesaid system and miscellaneous

areas for the followingpurposes:
***

*

*

*

(7) Acquiring such rights-of-way as may be necessary to construct, improve,
and maintain roads within the authorized boundaries of any area of the said
National Park System and miscellaneous areasi and the acquisition also of land
and interests in land adjacent to such rights-of-way, when deemed necessary by

the Secretary, * * *. (Italics added.)

While the monument does not contain a "road" open to the usual
type of vehicular traffic such as automobiles, it does contain a towpath
intended for an extensively utilized by pedestrian and bicycle traffic.
Furthermore, the essential purpose of the towpath is the same as that
of most other roads through the park system, i.e., to enable the public
to traverse the scenic area in order to enjoy the view. We do not believe
the statute was intended to be limited to only those roads open to
vehicular motor traffic.
Consequently, it is our opinion that the right-of-way maintained
as the towpath on the Chesapeake and Ohio Canal National Monument is a "road" within the meaning of section 1(7) of the Act of
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August 8, 1953, 67 Stat. 495, 16 U.S.C. lib(7) (1964) and the Secretary

would therefore be authorized to acquire land and interests in land
adjacent to it.
MITCHELL
Munr,

Solicitor.
APPEAL

OF ALLIS.CHALMERS

MANUFACTURING

COMPANY

Decided May 13, 1970
IBOA-796-8-69
Contracts: Disputes and Remedies: Damages: Liquidated Damages
A provision for liquidated damages in a contract to supply six transformers
for the sum of $2,562, which called for liquidated damages to be imposed at
a rate of $50 a day for the first 15 days of delay in delivery and $100 'Aday
for each day thereafter, and which was the basis of an assessment of $8,000
against the contractor, constitutes an unenforceable penalty since in the
circumstances presented the Board found the damages assessable were not
a reasonable forecast of just compensation for the harm caused by the
breach.
BOARD OF CONTRACT APPEALS

Under attack in this appeal is an assessment,of liquidated damages
which is more than treble the total contract price. The appellant's
position is that the provision pursuant to which the damages were
imposed constitutes an unenforceable penalty 1 and that the assessment
is therefore unauthorized.
The appellant undertook to supply the Government with six current
transformers, identically described on the Invitation For Bids except
that three were required to have a 2000-5 ampere ratio (designated
as Item 16) and the other three a 4000-5 ampere ratio (designated as
Item 17). Although some 17 other items (consisting of various types
of potential and current transformers were also solicited by means
of the Invitation, the contract as awarded called only for the delivery
of Item 16, at a unit price of $373, and of Item 17, at a unit price of
$481,totaling $2,562.Both items were to be delivered by July 22, 1968,
"F.O.B. Offeror's Shipping Point-Pittsburgh,
PennsylvaniaFreight Allowed."
Two of the three transformers comprising Item 16 were shipped
on July 19, 1968. However, appellant thereafter discovered that they
had not been tested and also lacked "the special terninal arrangement,"
'Notice of Appeal, dated August 20, 1969 (Exhibit 20). All exhibits referred to are
contained in the Appeal File.
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as required by the contract.2 Consequently, at the appellant's request,
they were returned to Pittsburgh. Following correction they were
shipped back to the Government, together with the third unit on
September

25, 1968.

The Item 17 transformers were shipped August 21, 1968. The delay
in fabrication of those transformers, as well as the third unit of Item
16, resulted from the delay of appellant's supplier in furnishing porcelain, an essential constituent. However, the appellant has not seriously
contended that the delay in delivery of either Item 16 or Item 1 was
beyond the control and without the fault or negligence of itself or its
supplier. Accordingly, there is present no evidence of any excusable
cause of delay entitling appellant to an extension of time under the
terms of the contracts
In the absence of such an excuse the Government assessed liquidated
damages amounting to $8,000,pursuant to the following clause of the
contract:
DAMAGES. A. In case of failure on the part of the
DELAYS-LIQUIDATED
Contractor to complete shipment (in case contract is awarded F.O.B. Shipping

Point), or delivery (in case contract is awarded F.O.B. Destination) within the
period stipulated above, plus any extension of time granted under the terms of
the contract, he shall pay to the Government liquidated damages at the rate
of $50.00 for each calendar day of delay for each Schedule Item of equipment or
any part thereof for the first 15 calendar days of delay, and thereafter at the rate
of $100.00 for each calendar day until shipment or delivery is completed. The
above specified damages shall apply to each Schedule Item except Schedule Item
Numbers two, three and eleven.

The assessment consisted of $5,750 imposed for the delay of 65 days
in shipping Item 16 and $2,250 imposed for the delay of 30 days in
delivery of Item 17. The total assessment thus exceeds the contract
price by $5,438.The appellant contends that "the amounts specified as
liquidated damages * * * were not a reasonable estimate of probable
dainages the government would sustain if delivery was not made in
accordance with the contract schedule." 4
If the agreed damages are in fact disproportionate to the probable
loss, a provision for liquidated damages is regarded as a penalty.5 To
be enforceable the amount fixed as liquidated damages must be a reasonable forecast of just compensation for the harm caused by the
2Appellant's letters to Government, dated August 7, 1968 (Exhibit 3) and April 18,
1969 (Exhibit 11), respectively.
'Article 11 of the General Provisions (Standard Form 32, June 1964 Edition), as
supplemented on pp. 10 and 11 of the Invitation.
45Appellant's Complaint, dated September 24, 1969, par. III, p. 2.
Kothe v. B. 0. Taylor Trust, 280 U.S. 224, 226 (1930). A liquidated damages provision
will also not be enforced if the damages anticipated from a breach are neither uncertain
in nature or amount nor difficult of ascertainment. Rex Trailer Glo.v. United States, 850
U.S. 148,153 (1956). No such claim has been made here.
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breach.6 Thie only evidence before us bearing on the question presented
are the responses by Mr. Lee Gress, Scheduling and Expediting Engineer for Bonneville Power Administration, to interrogatories propounded by the appellant, and an affidavit accompanying the responses
by Mr. E. J. Monaco, Chief of Bonneville's Branch of Supply.7 Mr.
Gress recommiendedthe specific amounts of liquidated damages provided for in the contract. Mr. Monaco reviewed ad approved the
recommendation.
According to Mr. Gress, the six transformers which the appellant
agreed to furnish were to provide "a lower voltage for operating
meters for measuring for revenue purposes, the amount of power and
energy" to be delivered by Bonneville at two particular substations to
two specific customers. The other transformers, which were listed on
the solicitation but were not included in the award, were, with the
exception of Items 2, 3 and 11,8 intended to provide "the requisite voltage for operating relays and meters on the BPA system" without
which "deliveries of power cannot properly be made." These items,
though excluded from the contract before us, are significant because
the liquidated damages to be assessed were formulated with them in
mind and were not thereafter modified to reflect their deletion.
The sums stipulated were therefore designed to cover damages for
delay not alone in delivery of items 16 and 17, but also of the other
transformers mentioned, except those to be used for warehouse stock.
In Mr. Gress's words, "the damuagesthat could be incurred * * *
would be the loss of revenue due to the lack of metering equipment * * *. Other costs that might be incurred * * * could be the
additional cost of having a construction contractor return to install
the current transformers if their late delivery caused a suspension of
work by the construction contractor, loss of revenue due to outages
sustained during the installation, and such other costs that might be
incurred by BPA in expediting shipment and installation beyond the
contractual delivery date." According to him, the same considerations
applied to the items not awarded as to those that were.
In "arriving at" the specific amounts to be assessed as liquidated
damages the factors Mr. Gress considered were "substantially those"
mentioned above, but these have not been further identified. Ultimately
he concluded that "the damages from the inability to measure the energy delivered to customers could be expected to approximate $375per
6Welse Construction, IBCA-737-10-68 (September 11, 1969), 69-2 BCA par. 7866.
' The responses were sworn to on October 21, 1969. The affidavit was sworn to on
October 22, 1969.
8Items 2, 3 and 11, which were specifically excluded from the application of the liquidated damages provision, were to be used for warehouse stock.
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day for item 16 and $3,750per day for item 17." Wholly unexplained,
however, is the metlod by which the Government settled upon a "rate
of $50 for each calendar day of delay * * * for the first 15 calendar
days * * * and * * * $100 for each calendar day" thereafter, applicable to all items.
Under the circumstances described, we find no correlation between
the liquidated damages to be assessed and the actual damages likely
to be sustained. It is clear that a failure to deliver item 17 was expected
to cause a far greater daily loss than the failure to deliver item 16.
The difference, however, is not reflected in the clause. On the contrary,
the same rate-$50 a day for the first 15 days and $100 a day thereafter-is applicable to both items even though the probable actual loss
from a breach of both is not comparable. Wlen reaches of 'prospectively
varying severity are lumped together in a liquidated damages clause,
with the same payment provided for each, a genuine forecast of probable damage is considered not to have been intended.9 For this very
reason we were obliged recently to strike down a clause similar to the
one before us now because it failed to make allowance for partial
deliveries 10

Moreover, in fixing the rate there must be some attempt to proportion the specified amount to the probable actual loss. If all eventualities
are thrown together, as they presumably were here, in order to purport to cover the entire Invitation quantity for which liquidated damages were provided, the result may well be a rate unrealistic to any
of them. Thus, though the Government estimated potential damages
of $375 a day for item 16 and $3,750a day for item 17, the liquidated
damages to be assessed of only $50 daily for the first 15 days of nondelivery and $100 thereafter reflects no distinction between the two
items. These amounts appear quite arbitrary;

we see no connection be-

tween them. The rationale behind doubling the amount to be assessed
after 15 days of default has not been given; nor have we been shown
why any such distinction should be drawn at all.
The assessment itself appears to be grossly excessive. This is largely
because the Government failed to minimize the damages."t Apparently
at some point the Government could have installed "temporary units
See Marathon Battery Co., ASBCA No. 9464 (July 14, 1964), 1964 BCA par. 4337; 22
Am. ur. 2d, Damages, Sec. 225 (1965).
15 Graybar Electric
ompany, Inc., IBCA-773-4-69 (Fehruary 12, 1970), 70-1 BCA
par. 8121.
"¶1'he doctrine of mitigation of damages is as applicable to the running of liquidated
damages as it is to ordinary damages. 11 Corap. Gen. 384 (1932). See, also Gantt &
Bresiauer, Liquidated Damages In Federal Gfovernment Contracts. 47 B.U.L. Rev. 71, 76
(1967)., 4 YXP.A.565, 572.

387-6,62-70-2
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* * * to energize the facilities" 12 but the record is silent as to what
consideration, if any, the Government gave to this course of action. The
need to mitigate damages is particularly acute where, as here, the contract fails to provide a ceiling on the total amount of liquidated damages which could be in~posed.13

For all of the foregoing reasons we find that the liquidated danmages
clause before us did not constitute a reasonable forecast of just compensation. We. therefore hold that the provision is an unenforceable
penalty and that the assessment thereunder is unauthorized.14
Conclusion
The appeal is sustained.
SHERMAN P. KiIMBALL, Mfeiber.

I CONCUR:
WILLIAM F. MoGiuw, Chairman.
APPEALS OF JOHN H. MOON & SONS, INC.

IBCA-814-12-69
IBCA-815-12-69

Decided May 14, 1970

Contracts: Construction and Operation: Notices-Rules of Practice: Appeals:
Hearings-Rules of Practice: Evidence-Rules of Practice: Witnesses
Appellant's request to consolidate two appeals for purposes of hearing in
Jackson, Mississippi, is granted, despite the Government's urging that a
separate hearing be held for one of the appeals limited to issues related to
lack of timely notice.of the claims asserted, where the Board finds (i) that
the two appeals are closely related (ii) that the issues involved in the appeal
as to which the question of timeliness had been raised were relatively simple,
and (iii) that from the standpoint of convenience to prospective witnesses
the record clearly established that Jackson, Mississippi, was preferable to
Washington, D.C. as the site for the hearing. A Government request for the
issuance of interrogatories to the appellant directed to the issue of timeliness
of notice of claim was granted, however, where the Board found that answers
to the interrogatories propounded would narrow the issues in advance of
hearing.
1 On p. 2 of his affldlavit, note 7, spra, Mr. Monaco stated that "late delivery can
mean * * * that installation of temporary units may be necessary to energize the
facilities."
13 Cf. Instruaents for Industry, Inc., ASBCA No. 1054,3 (August 25, 1965), 65-2 BCA
par. 5097, at 24,004 and 24,011 (liquidated damages of $50 per unit per day with maximum assessment limited to 2% of the contract unit price).
!,
4The Government, of course, is not precluded from seeking to recover its actual
damages. 22 Am. Jur. 2d, Dampages,Sec. 235 (1965).
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BOARD OF CONTRACT APPEALS

The Government opposes the granting of the appellant's request
that the above-captioned appeals be consolidated for the purpose of
hearing, at least until resolution of the questions of whether the claims
involved in IBCA-8412-69
were timely presented to the Government, or, if not, whether the Government was prejudiced by reason of
the lack of timely notice.d The Government also opposes the appellant's request that the consolidated hearing be held in Jackson,
Mississippi.2 In addition, the Government had submitted proposed
interrogatories to the appellant related to the question of timeliness.
Generally speaking the Board favors the consolidation of related appeals for the purposes of hearing in the interest of the expeditious and
inexpensive resolution of disputes. Only in rare cases 3 have we refused
a request for consolidation of clearly related appeals for purposes of
hearing. In the absenceof the timeliness question raised by the Government with respect to IBCA-814-12-69, there is little doubt but that in
the circumstances present here the appellant's request to consolidate the
appeals for the purpose of hearing would have been granted as a matter of course.

Before deciding the questions at issue, it is pertinent to furnish the
backgroumd for the two contracts involved in the appeals. Contract
No. NPS-WASO-NATR-V-63/22 (IB CA-814-12-69) was awarded
on June 28, 1963 in the amount of $688,254.15for the construction of
0.945miles of grading, drainage, aggregate base course, paving, bridges
and other work in Madison County, Mississippi under Natchez Trace
Parkway Project P2. The contract allowed 400 calendar days from
the date of receipt of the notice to proceed for completion of the required work. The count of contract time began on August 3, 1963. The
start of actual work was on August 5 1963.The work covered by the
contract was completed on November 11, 1965.The claims involved in
l Government counsel has requested that a separate hearing be held "out of turn on the
docket schedule, to hear testimony and receive evidence from the parties solely on the
point of timeliness of the notice of the claim and the results of receiving the notice when
it was given." Government's Special Answer of February 27, 1970.
2 In support of its position the Government asserts, inter aia, () that the project records
are located in a Government office in Arlington, Virginia, (ii) that the Government's witnesses can be assembled in the Washington area as easily as in Jackson, Mississippi, and
(iii) that the Government office which administered the projects involved has been closed.
See Government memorandum to the Board of April 6, 1970.
'E.g., American Ceeaent Corporation, IBCA-496-5-65 (January 6, 1966), 65-2 BCA
par. 5308. The two appeals over which the Board retained jurisdiction were later heard
together. See American Cement Corporation, IBCA-496-5-65 and IBCA-578-7-66 (December 2, 1968), 75 I.D. 378, 68-2 BCA par. 7390.
4 Both contracts were entered into by the National Park Service but were administered
by the Bureau of Public Roads which was then a part of the Department of Commerce.
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the appeal comprise a claim for an equitable adjustment in the amount
of $19,963.75predicated upon work performed by H. W. Caldwell &
Son, Inc., a subcontractor, and a request for an extension in contract
time sufficientto eliminate the liquidated damages assessed for delayed
performance in the amount of $1,950.5
Contract No. NPS-WASO INATR-V-63/17 (IBCA-815-12-69)
was also awarded on June 28, 1963. The contract was in the amount of
$1,179,785.75and. provided for the construction of 2.7356 miles of
grading, draiuage, aggregate base course, bituminous surface treatment, four prestressed concrete girder bridges, one concrete slab bridge,
one box-type bridge, and other, work in Claiborne County, Mississippi
under Natchez Trace Parkway Project 3T3. The contract allowed 500
calendar days from the date of receipt of the notice to proceed for
completion of the required work. Contract time began to be counted on
August 3, 1963, but work was not actually started until August 19,
1963. The contract work was completed on October 8, 1965. The claims

for equitable adjustment under this contract total $268,813.84,all of
which are based upon work performed by the subcontractor H. W.
Caldwell & Son, Inc. In addition, the contractor has requested an
"extension of time sufficientto release the withheld liquidated damages,
for the reasons stated" by such subcontractor. 7
The foregoing comparison discloses that two contracts for substantially the same type of construction were awarded to the contractor on the same day; that the dates for actual commencement and
completion of the work under the two contracts varied from only 2 to
5 weeks; that both contracts involve Natchez Trace Parkway projects;
that the work was performed in the same State utilizing the services
of the same subcontractor; and that except for the engineers assigned
to the particular project, the same Government personnel appear to
have administered both projects.8
According to appellant's counsel there are 21 persons who are potential witnesses for the appellant at the hearing requested on the consolidated appeals. Of this number, some 16 reside in the Jackson,
5Findings of Fact and Decision of the contracting Officer dated October 24, 1969
(Appeal File, IBCA 814-12-69); Appellant's Complaint, pp. 4, 5.
Appellant's Complaint refers to the project as totaling 3.049 miles in length.
Findings of Fact and Decisionof the Contracting Officer dated October 29, 1969. ee
also contractor's letter of March 19, 1968 (Claim Letters and Collateral Correspondence,
Appeal File Volume I, IBCA-815-12-69.) According to Appellant's Complaint the liquidated damages assessed are in the amount of $13,600.
8E.g., on both projects the notice to proceed letter was dated July 30, 1963, and was
signed by R. R. Hair, Highway Engineer on behalf of G. A. Wilkins, Regional Engineer.
(See Correspondence to the Contractor;
Appeal
iles, IBCA-814-12-69
and

IBCA-815-12-69.)
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Mississippi, area with the remaining five, residing in areas to which
Jackson is more convenient than is Washington, D.C.9 As to Government representatives who may be called upon to testify at the hearing,
appellant's counsel states: "There are three former Government
project engineers and inspectors who now reside in the Jackson areaAnother Government inspector and the Government's officeengineeralso reside in the Jackson area. In addition, one of the Government
engineers resides in Florence, Alabama, to which Jackson is more
convenient than Washington." 10These assertions by appellant's counsel have not been controverted by the Government. The arguments
advanced by the Government in support of its position that the hearing should be held in Washington, D.C.- are not regarded as sufficient
to outweigh the uncontested fact that all of appellant's prospective
witnesses-and a number of prospective witnesses for the Government
as well-either reside in the Jackson area or in relative proximity
thereto.12 We find, therefore, that the appellant has made a compelling
case for holding the hearings required -in Jackson, Mississippi.
The question of a separate hearing for IBCA-814-12-69 limited
to the issues of whether timely notice of the claim for extra work was
given, and, if not, whether the Government was prejudiced thereby,
is somewhat nore troublesome. It is quite true that if a hearing were
held limited to these issues and if subsequently a decision were rendered adverse to the interests of the appellant,1 3 there would be no
reason to go into the merits of the claims asserted in IBCA-814-12-69.
*Wecannot assume in advance, of course, that the limited hearing
requested by the Government would result in a decision adverse to the
appellant. If at the special hearing it were to be shown either that
timely notice of its claims was given or that the Government was not
prejudiced by the absence of timely notice, then all would have been
9 Letter to the Board of April 20, 1970. These five witnesses include (i) the subcontractor's president and grade foreman who reside in Nashville, Tennessee (ii) an equipment
operator who resides in Central Alabama, and (iii) two other contractors who may be
called as expert witnesses who reside in North Central Mississippi and Memphis, Tennessee,
respectively.
10Note 9, supra, p. 2.
- Note 2, sapra.
19 In the absence of a showing of hardship or special circumstances, we have always
viewed the convenience to prospective witnesses as the principal consideration in determining the location of the hearing. We have attached comparatively little weight, therefore, to the fact () that the attorneys representing the Government are headquartered in
Washington (ii) that the Board is located here, and (ii) that appellant's counsel Is not
located in the Jackson area (See Government's memorandum of April 6, 1970.).
13 "The disposition of this preliminary matter may well be dispositive of the case itself
and obviate the additional expenditure of funds by both parties. * * *' (Government's
Special Answer of February 27, 1970, p. 2).
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seriously inconvenienced by the additional hearing and the attendant
delay and expense.
We recognize, of course, that the considerations of the nature
mentioned will always be present to some extent where one party or
the other has requested a hearing limited in scope prior to the hearing
on the merits. In the particular case with which we are concerned,
however, it does not appear that hearing all issues involved in IBCA814-12-69 will require the expenditure of an inordinate amount of
effort or time. Insofar as the record discloses, the issues involved in
hearing the case on the merits are relatively simple.'1 They will be
narrowed in advance of hearing by the proposed interrogatories filed
with the Board on April 17, 1970,which the appellant is being directed
to answer.'5 The denial of the Government's request for a separate
hearing on the question of timeliness of the claims presented in IBCA814-12-69 is not to be regarded as any intimation of the decision the
Board may ultimately reach with respect to these matters on the basis
of a complete record.' 6
Conclusion
1. The Government's request for a separate hearing on the question
of timeliness as it relates to IBCA-814-12-69 is denied.17
2. The appellant's requests to consolidate the claims involved in
IBCAS-817-12-69 and IBCA-815-12-69 for the purpose of hearing
and to have the hearing on such appeals held in Jackson, Mississippi,
are granted.
3. Within,20 days from the date of receipt of this decision, the appellant is directed to answer the interrogatories with respect to the
question of timeliness of notice of the claims asserted under IBCA14As appellant's counsel views the case the issues involved in IBCA-814-12-69 are:
"1. Did the Government require the Contractor to grade to a one-fourth inch tolerance in
the areas which were to receive topping material? 2. If so, was a one-fourth inch tolerance
required under the contract or was it extra work? 3. Did the Government receive untimely
notice of this claim and if so, was the Government prejudiced thereby?". (Letter to the
Board of April.20, 1970, pp. 2, 3).
la While the letter transmitting the proposed interrogatories indicates that they were
submitted in anticipation of the Government's request for a separate hearing on the
timeliness question being granted, the information sought in the interrogatories is equally
germane to a. hearing in which the question of the timeliness of the claims asserted in
JBCA-814-1269 willbe only one of the issues to be resolved.
lo See Meva Corporation, IBCA-648-6-67 (August 18, 1969), 76 I.D. 205, 229-30, 69-2
:BCA par. 7838, at 36,433-434 for a discussion of some of the cases in. which timeliness of
-notice has been an issue.
it J. W. Bateso Company, Inc., VACAB No. 737 (October 4, 1968), 6-2 BCA par. 7279
* * we will not limit the decision at this time. by predetermining that we will not
consider any evidence which we may find adequate to dispose of any issue raised by the
*appeal, and will make such a determination only after the record is closed. At that time,
-if the evidence is found adequate to dispose of the notice issue, entitlement on the merits,
.and any amounts which may be due, we will dispose of those issues.
* .").
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814-12-69 which interrogatories were forwarded to appellant's counsel
on or about April 17, 1970.
4. The Government is given 20 days from the date of receipt of this
decision to supplement its Special Answer by addressing itself to the
merits of the claims asserted by the appellant in its complaint pertaining to IBCA-814-12-69.
WILLIAN F. MGRAw, Chairman.

I CONCUR:
SHERMANP. KIMBALL, Member.
UNITED STATES
v.
J. R. OSBORNE ET AL.

A-31030

Decided May 26, 1970

Mining Claims: Discovery: Marketability-Mining
eties of Minerals: Generally

Claims: Common Vari-

To satisfy the requirements for discovery on a placer mining claim located
for common varieties of sand and.gravel before July 23, 1955, it must be
shown that the materials within the limits of the claim could have been
extracted, removed, and marketed at a profit as of that date; and where the
evidence shows that there is an abundant supply of similar sand and gravel in
the area of the claim, that sand and gravel was being produced and sold
in the area on July 23, 1.955,and that no sand and gravel had been or was
being marketed from the claim as of that date, the fact that the material
on the claim is sufficient both as to quantity and quality, as is the
abundant supply of similar material found in the area, and the fact that
11,607 yards of material were taken from the claim free of charge by two
construction companies in 1961 for use as fill in the construction of a road in

1961, are insufficientto show that material from this particular claim could
have been profitably removed and marketed on July 23, 1955, and the claim
is properly declared null 'and void.

Mining Claims: Discovery: Marketability
To satisfy the requirement that deposits of minerals of widespread occurrence
be "marketable" it is not enough that they are only theoretically capable of
being sold but it must be shown that the mineral from the particular deposit
could have been extracted, sold, and marketed at a profit.

Mining Claims: Contests-Mining Claims: Determination of Validity
Where a contest is brought against a mining claim on the ground of lack of
discovery, after the Government has made a prima faie showing that there
has not been a discovery, the burden of proof is upon the contestees to show
by a preponderance of the evidence that a discovery has been made.
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Mining Claims: Discovery: Marketability-Mining

Claims: Location

To hold that a mining claim located for a common variety of sand and gravel
prior to July 23, 1955, must be perfected by a discovery (including marketability) made before that date is not to give retrospective application to the
act of July 23, 1955, which bars locations thereafter made for common
varieties of sand and gravel.

Mining Claims: Discovery: Marketability
To satisfy the requirement of discovery on a placer mining claim located for
sand and gravel prior to July 23, 1955, it must be shown that the deposit
could have been extracted, removed, and marketed at a profit as of that
date and not as of somneprospective date and where claimants fail to make
that shoxving the claim is properly declared null and void.

Mining Claims: Contests
The fact that a charge in a mining contest complaint may not adequately raise
an issue does not vitiate a decision which rests upon that issue where the contestee examined and cross-examined witnesses on it, the record demonstrates
that he as aware that the issue was important to the resolution of the
contest, and he has not demonstrated that he has been prejudiced by the.
inartistic allegations of the complaint.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

J. R. Osborne and others have appealed from a decision dated
July 11, 1968, whereby the Office of Appeals and Hearings,

Bureau

of Land Management, affirmed a decision of a hearing examiner dated
August 3, 1965, declaring the Bradford No. 4 placer mining claim
(hereinafter referred to as the No. 4 claim) invalid for the reason that
the charges- listed in a contest complaint against the claim were
sustained by the evidence presented at the hearing1 The charges were:
1. Minerals have not been found within the limits of the claim in sufficient
quantities to constitute a valid discovery.
2. No discovery of valuable minerals has been made within the limits of the
claim because the mineral material present cannot be marketed at a profit and
it has not been shown that there existed an actual market for these materials
prior to July 23, 1955-Public

Law 167 (69 Stat. 367; 30 U.S.C., 1958 ed., see.

601).

The No. 4 claim is in the Las Vegas Valley in Clark County, Nevada.
it is 121/2air miles south of the center of the City of Las Vegas, Nevada
1 Named as contestees in the complaint were: "J. R. Osborne, Agent for: R. B. Borders,
Phyllis I. Borders, F. . Rushton, A. F. Mauer, J. R. Osborne, L. D. IHolberg, Everett
Foster."
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(1964 Tr. 23).2 The claim covers the SV1/ 4 sec. 32, T. 22 S., R. 61 E.,
M.D.M. (Ex. 6). It is composed almost exclusively of a common

variety type of sand and gravel (1964 Tr. 41), as is the rest of section
32 (1964 Tr. 100), the area surrounding

section 32 (1954 Tr. 71), and

the Las Vegas Valley generally (1954 Tr. 49, 70). At the present time
Interstate High way No. 15 (which runs into the center of Las Vegas)
runs north-south along the east boundary of the claim; a paved road,
called the Industrial Road runs north-south through approximately
the center of the east half of the claim; and a network of dirt roads
covers the claim (Ex. 7).
The No. 4 claim was located on June 25, 1952, and three related

claims, the Bradford Nos. 1, 2, and 3 placer claims (hereinafter referred to as the Nos. 1, 2, and 3 claims) were located on June 23, 1952.

The four claims covered all of section 32. The No. 1 covered the NE/ 4 ,
the No. 2 the SEI/4 and the No. 3 the NW1/4.Each of the claims was
located by eight claimants. Four persons, R. B. Borders, Phyllis M.
Borders, Richard R. Strawn ("R. R. Strawn" on' the No. 4 location
notice) and J. R. Osborne were common locators of each of the four
claims. The Nos. 1, 2, and 3 claims were also located for the common

type sand and gravel which is just like that on the No. 4 claim (1964
Tr. 100). Highway No. 91 runs north-south along the east boundary
of the Nos. 1 and 2 claims. This highway, which was constructed prior
to 1953 (1964:Tr. 91-92), runs into the center of Las Vegas (Ex. A, 7).
On June 10, 1953, a contest complaint was filed against the No. 4

claim. The contestees duly filed an answer and requested a hearing,
but subsequently, on October 4, 1954, the complaint was amended by
the Government.
On April 1, 1957,the land officefound that the contestees had failed
to answer the charges set forth in the amended complaint and held
that such failure constituted an admission of all charges and accordingly declared the No. 4 claim, as described in the amended complaint,
null and void. The claimants appealed to the Director of the Bureau
of Land Management, who, on August 25, 1958, for reasons not here
pertinent, set aside the default decision and remanded the matter to
the State Supervisor with instructions to proceed anew by issuing a
new complaint. United States v. B. B. Borders et at., Nevada Contest
Nos. 2468, 2469.
2 There are two complete transcripts
in the record. Exhibit C is the complete transcript
of an old hearing held in 1954 on a related contest. That case is explained infra. Exhibit C
will hereinafter be referred to as "1954 Xr." The transcript of the hearing held on Tuly 13,
1964, in the present case will be referred to as "1964 Or."Exhibit references ("Ex.") are
only to exhibits submitted at the 1964 hearing.
3 R. R. Strawn was not named as a contestee in the complaint. See footnote
spra.

357-662-70
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On April 7, 1961,the complaint which initiated the present contest
was filed in accordance with the remand. The contestees filed an answer
denying the charges and a hearing was held on July 13, 1964. Before
examining the evidence and the law applicable to this case a few words
about certain related proceedings are in order.
At approximately the same time the original complaint was filed
against the No. 4 claim, contests were instituted

on July 10, 1953,

against the Nos. 1, 2, and 3 charging that the claims were void for lack
of a valid discovery and also void because the claims were nonmineral

in character. Answers were filed, and a consolidated hearing was held
on November 30, December 1, and December 2, 1954.

Meanwhile, in Je
1954, the claimants filed an application for
patent, Nevada 025248, on the four claims (Ex. E). Publication of
notice of the application for patent, commencing January 26, 1955,
led to the filing of an adverse claim for the parts of the Nos. 1 and 2
claims included in the E1/2E`l/2sec. 32.The adverse claimants instituted
a suit in a State court, which, on March 8, 1959, adjudged the adverse
claimants to be the owners of the E½/2SE/4 sec. 32 and the claimants
to be the owners of the E1/2NE1/4 sec. 32.

Meanwhile, on April 1, 1955,J. R. Osborne, agent for the locators,
filed proof of publication of the notice of patent application, and on
April 4, 1955,the claimants paid $1,600 to the Bureau of Land Management as the statutory purchase price for the four claims.
On April 7, 1955,the hearing examiner who heard the evidence as
to the Nos. 1, 2, and 3 claims rendered his decision. First, he declared
the No. 3 and the NW/ 4 of the No. 1 claims to be void ab initio upon
the ground that those areas were not open to mining location at the
time claimants located the claims because of, inter alia, outstanding oil
and gas leases. This ruling was affirmed throughout all subsequent
appeals and reviews. United States v. R. B. Borders et al., A-27493
(May 16, 1958); Osborne v. Hammit, Civil No. 414, in the United
States District Court for the District of Nevada, August 19, 1964.
Second, he declared that the No. 2 and the remaining three-fourths of
No. 1 were valid claims under the established rules governing proof
of discovery of valuable nonmetallic minerals.
The hearing examiner's decision was appealed to the Director of
the Bureau of Land Management who suspended review of the second
part of the hearing examiner's decision pending the outcome of the
adverse suit in the State court. Thereafter the Director by a decision
dated July 27, 1960,reversed the second part of the hearing examiner's
decision. The Director ruled that "since the sand and gravel from these
claims cannot be extracted, removed and presently marketed at a
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profit, the Bradford Nos. 1 and 2 Placer Mining Claims are null and
void in their entireties. The Examiner's decision is reversed and mineral patent application Nevada 025248 is rejected." United States v.
B. B. Borders, etc., Nevada Contest Nos. 2476, 2478.
On October 23, 1961, the Director's decision was affirmed by the
Department. United States v. B. B. Borders et al., A-28624 (October 23, 1961). The Department said:
The evidence upon which the Director based his finding that the claims are
without validity, set forth in the Director's decision, fully supports his finding.
The locators of these two claims have not met the test of showing that these
minerals of wide occurrence, because of the accessibility of the deposits, bona
fides in development, proximity to market, and the existence of a present demand
for the sand and gravel can be mined, removed, and disposed of at a profit.
Without such a showing on the part of the locators, it was proper for the Director
to declare the claims to be null and void. Foster v. Seaton, 271 F. 2d 836 (1959).

On August 19, 1964,the Department's decision was affirmed by the
U.S. District Court. Osborne v. Hammiit, supra. The District Court
pointed out that the findings of the hearing examiner were premised
upon the false notion that the burden was on the Government to sustain the invalidity of the claims. This decision was not appealed so
it and the Department's decision of May 16, 1958 (United States v.
P. B. Borders et al., A-27493), which also was not appealed, are the
final words on the validity of the Nos. 1, 2, and 3 claims.
At the hearing on July 13, 1964,the claimants presented as evidence,
inter alia, Exhibit C, which is the. entire 327-page transcript of the
hearing held in 1954on the validity of the Nos. 1, 2, and 3 claims (1964
Tr. 67). See footnote 2, 8upra.

The facts of this case as revealed by the evidence presented by both
sides are generally not disputed; the dispute is largely over the legal
effect which is to result from those facts.
The basic principles of law applicable to this case are now wellestablished and need no extensive elaboration. For a mining claim
to be valid there must be discovered on the claim a valuable mineral
deposit. A discovery exists
* [liW]here minerals have been found and the evidence is of such a character that a person of ordinary prudence would be justified in the further expenditure of his labor and means, with a reasonable prospect of success, in
developing a valuable mine * * *. Castle v. Womble, 19 L.D. 455, 457 (1894)

United States v. Coleman, 390 U.S. 599 (1968).

This test, the prudent man rule, has been refined to require a showing that the mineral in question can be extracted, removed, and presently marketed at a profit, the so-called marketability test. Uited
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States v. Coleman, sepra. This present marketability can be demonstrated by a favorable showing as to such factors as the accessibility
of the deposit, bona fides in development, proximity to market, and
the existence of a present demand. The marketability test has been
specifically held to be applicable in determining the validity of sand
and gravel claims in the Las Vegas area. Palner v. Dredge Corporation, 398 F. 2d 791 (9th Cir. 1968), cert. denied, 393 U.S. 1066 (1969);
Foster v. Seaton, 271 F. 2d 836 (D.C. Cir. 1959); Osborne v. IHammnit,

supra.
Furthermore, since Congress withdrew common varieties of sand
and gravel from location under the mining laws on July 23, 1955 (30
U.S.C. sec. 611 (1964) ), it is incumbent upon one who located a claim

prior to that date for a common variety of sand and gravel to show
that all the requirements for a discovery, including a showing that the
materials could have been extracted, removed, and marketed at a
profit, had been met by that date. Palmer v. Dredge Corporation,
supra; United States v. Barro'ws, 404 F. 2d 749 (9th Cir. 1968), certdenied, 394 U.S. 974 (1969).

There is no contention here that the No. 4 claim has an uncommon
variety of sand and gravel and the evidence shows that it is ordinary
(1964 Tr. 41-44). We therefore trn to a consideration of the evidence bearing on the marketability of the sand and gravel on the No.
4 as of July 23, 1955.

The evidence presented at the 1954 hearing (Exhibit C) showed
that the material in section 32 is like that found on 100 to 175 other
sections in the Las Vegas Valley (1954 Tr. 69, 84-85). The Las Vegas
Valley or area is defined as the land within "roughly a radius of 15
miles from the center of Las Vegas" (1954 Tr. 51). There were 800 to
1,000inining claims in this Las Vegas area spread over an area of 150
to 175 sections (1954 Tr. 66-67) and with 1 or 2 possible exceptions

the 800 to 1,000 claims were located exclusively for sand and gravel
(1954 Tr. 50). 75 percent of the Las Vegas area is estimated to be
sand and gravel land (1954 Tr. 70). In short the Las Vegas area has
an unlimited supply of sand and gravel of the type found in section
32 (1954 Tr. 67, 244). For example, one section of material 3 feet deep

could have supplied the 1953-1954level of demand for Las Vegas sand
and gravel for approximately 3 years (1954 Tr. 80-81). Section 32
has material perhaps 15 feet deep (1964 Tr. 76). Thus at the time not
more than 1 percent of the available sand and gravel in the Las Vegas
area could have fully supplied the demand for all of the years in the
reasonably foreseeable future (1954 Tr. 9-81).
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As of 1954,the only uses that had been made of material from the
Nos. 1, 2, and 3 claims were as follows:

1. Approximately 250 yards of material were sold for use as fill in
1952to a person constructing a trailer court and motel 21/2miles north
of section 32 (1954 Tr. 176,184, 186,205).

2. The State took approximately 40,000 yards of material without
charge from a pit on the No. 2 claim at various times between approximately 1926 and approximately 1951 for use in resurfacing and rebuilding Highway No. 91 (1954 Tr. 177,230).
In the years 1953 and 1954there was apparently no production from
the Nos. 1, 2, and 3 claims and the market for Las Vegas Valley sand
and gravel appeared to be adequately supplied by then active claims
and producers (1954 Tr. 84, 121, 293). Some of the active claims were
located close to section 32 and contained deposits "practically identical"
with the material found in section 32 (1954 Tr. 215-216).
Because of these facts, William L. Shafer, a Government mining
engineer, testified at the 1954hearing that, based on his inspection of
the claims and his knowledge of the sand and gravel market in the
area, it was his opinion that the sand and gravel on the Nos. 1, 2, and
3 could not be extracted, removed, and marketed at a profit (1954
Tr. 83-84).
There was no showing at the 1954 hearing of any real attempt. by
the claimants to develop the claims into a commercial enterprise. Several witnesses for the claimants merely testified that in their opinion it
would be profitable to operate the claims at'a profit (1954 Tr. 182,
224-225,233-234,285-287).
In declaring that the three claims were properly, held void the U.S.
District Court in Osborne v. Hamit , supra, said:
If we were to judge the case solely on the basis of the conflicting evidence bearing upon the theoretical marketability of the sand and gravel from
the Bradford Claims, we would be inclined to agree with the Hearings Officer
rather than the Secretary inasmuch as the government witness, William L.
Shafer, although well qualified as a mining engineer, had few, if any qualifications
in experience and knowledge to testify concerning the market for the material
in the Las Vegas area, and the costs of extraction and processing. But the record
discloses a situation where, if the Bradford Claims could be sustained on the
hypothetical and speculative opinion evidence relied upon by the plaintiffs, each
of the claims in the valley comprising over 100,000 acres might be separately
validated on the same sort of theoretical evidence. The end result would be that
100,000 acres of public lands would have been patented as valuable for mining,
where it is evident and shown by the record that not more than one percent of
the material might have been marketable in the reasonably foreseeable future.
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The mining laws of the United States are quite benificent [sic]. A prospector
may occupy public lands and mine and remove materials therefrom for his
personal profit by his own ex parte action, without so much as a "by-yourleave" from any person or public official. If the locations of the Bradford sand
and gravel claims were made in good faith under a genuine belief of the present
profitable marketability of the product, there is no reason why plaintiffs should
not have commenced the removal and processing of the material in 1952 and
continued Ithe profitable enterprise through 1954, when the hearing was held.
If they had done so, their claims would, perforce of law, have been sustained.
Their failure to do so beclouds] the reliability and- evidentiary weight of the
case presented by them.
We do not, discount the. value of opinion evidence from qualified witnesses in
cases dealing with fairly unique deposits of locatable minerals. This case is
different. Sand and gravel of the same general quality found in the Bradford
Claims is readily available in thousands of adjoining acres. The burden of the
proponent, plaintiffs here, is not simply to preponderate in the evidence produced, its burden is to produce a preponderance of credible evidence, and the
trier of fact is not required to-believe or to give weight to testimony which is
inherently incredible. It is apparent from the evidence that if, in June 1952,
owners of other claims near Las Vegas had commenced to produce and market
sand and gravel from their properties, such action would have filled the theoretical void in the supply of the material to the Las Vegas market, rendering
the Bradford Claims valueless. The plaintiffs failed to enter the race to supply
the theoretical insufficiency of production of sand and gravel. If they had
done so successfully, they would have satisfied the requirements of Poster v.
Seaton (supra) by proving bona fides of development and present demand.
Their failure so to act contradicts the speculative, hypothetical and theoretical
testimony on which they rely.

Is there anything more than "sp6culative, hypothetical and theoretical" evidence which would warrant a more favorable conclusion with
respect to the No. 4 claim than with respect to the Nos. 1, 2, and 3
claims? We think not.
The evidence at the 1964 hearing showed that nothing had been
removed from the No. 4 claim as of that date except approximately
11,607 yards of material which two construction companies had
removed from a pit in the southeast corner of the claim in 1961 for
use as fill in the building of Interstate 15 (1964 Tr. 44 46-48; Ex. 7).
Apparently the material was taken without charge for there were no
indications-that anything had ever been sold from the claims (1964
Tr. 107, 114, 121 123). Other than for the pit left by the removal of
this material the only other evidence of any working on the claims
consisted of six bulldozer cuts twenty-two back-hoe trenches (1964
Tr. 25; Ex. 7), and some dirt road work (1964 Tr. 48, Ex. 7). The
material from the cuts and trenches was apparently not removed from
the laim (1964 Tr. 46-48) and these diggings appeared to be the
result of exploratory or assessment work and not the result of any
attempt to develop the claims (1964 Tr. 116).
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The free taking of the 11,607 yards of material in 1961 would
obviously not show that the material on the claim was marketable at
a profit as of July 23, 1955,six years earlier. This is evident from the
fact that the "market" for that material, construction of the highway,
did not materialize until 1961and was a short-lived one.
The evidence at the 1964 hearing indicated that the demand for
sand and gravel in the Las Vegas area has increased between 1950
and 1963 along with the population and other growth factors of Las
Vegas (1964 Tr. 84-86; Ex. D) and that the supply available has perhaps decreased somewhat (1964 Tr. 88-90, 95, 104; Ex. B). But there
was no suggestion that as of July 23, 1955, or even as late as 1964,
the supply did not still vastly exceed demand or that the demand
was not still being fully satisfied by the then active producers and
claims. In fact despite the long term increase in demand between 1950
and 1963 it would appear that the demand for sand and gravel was
no more, if not less, in 1955 and 1956 than in 1954 (1964 Tr. 83).

The claimants called as witnesses George C. Monahan, the Clark
County Engineer for the past 13 years (1964 Tr. 97).; Pat R. Cosgrove, the manager of a ready-mix concrete plant (1964 Tr. 108);
John R. Osborne, one of the claimants (1964 Tr. 113) ; and Lloyd G.
Fields, a map maker (1964 Tr. 93).
Monahan and Osborne testified that as of July 23, 1955, and as of
1964,there was a general demand in the Las Vegas area for sand and
gravel of the type found on and in the general area of the No. 4
claim (1964 Tr. 99, 101-103, 107, 117-118). This testimony was insuf-

ficient to show a discovery becauseto satisfy the present marketability
test the claimants must show the existence of a demand for the
material on the specific claim andnot simply a general demand for
the type of material in question. United States v. Harold Ladd Pierce,
75 I.D. 270 (1968); United States v. Everett Foster et at., 65 I.D. 1

(1958),aff'd Foster v. Seaton, supra; UnitedStates v. Loyd Ramstad
and Edith Ramnstad, A-30351 (September 24, 1965).

The claimants suggest by their evidence that since a large mining
operation has been in existence on section 29, about 1 mile north of the
No. 4 claim, sporadically

since 1954 or 1955 (1964 Tr. 73, 76; Ex. L,

K) and since the quality and quantity of the material in section 29
is similar to the material in section 32 (1964 Tr. 75-76), it follows that
if the claimants had entered the business in 1955 (or 1964) they would
have done as well. In connection with this evidence Monahan and
Osborne testified that it was their opinion that the material on the
claim could have been mined, removed, and marketed at a profit as of
July 23, 1955 (1964 Tr. 103-104, 120), and Cosgrove and Osborne
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testified that it was their opinion that this could be done at the time
of the hearing (1964 Tr. 111, 120).
This is the same type of theoretical evidence which the court in
Osbornle v. Haimnit spra, found to be insufficient to satisfy the
marketability

test as to the Nos. 1, 2, and 3 claims. Thus this evidence

must be rejected for the same reasons given there. See the further
discussion of Osborwev. Harnbmitin United States v. Loyd Rams tad

and Edith Ranst ad, supra 4, and UnitedStates v. Keith J. Humphries,
A-30239 (April 16, 1965).

Obviously the claimalts have failed to show that by reason of present demand, bona fides in development, proximity to market and
accessibility and other factors that the deposit on the No. 4 claim was
of such value that it could have been mined, removed, and disposed of
at a profit as of July 23, 1955.5Nevertheless, appellants argue on this
appeal that the No. 4 claim should not be declared void for a number
of reasons.
First they argue that the burden of proof, i.e. the risk of non-persuasion, as well as the burden of presenting enough evidence to make a

prima facie case in the proceeding, was upon the contestant and that
the contestant failed to prove by a preponderance of the evidence that
the claims were invalid for lack of a discovery.
There is no merit to this contention, for it is well established that:
when the Government contests a mining claim, it bears only the burden
of going forward with sufflcient evidence to establish a prima faie case, and
that the burden then shifts to the claimant to show by a preponderance of the
evidence that 'his clain is valid. 5'* e Foster v. Seaton, sapra, at 838.
4 We note also that the two sand and gravel claims held to be invalid in Foster v.
Seaton were located in the El/NEA sec. 29 and that Monahan also testified in that case
that the gravel on those claims was very good for road purposes. 65 I.D. 10-11.
' Throughout this case we have referred to July 23, 1955, as the cut-off date as of which
a discovery must be shown. Actually the critical date appears to be October 2, 1953, at the
earliest or January 15, 1955, at the latest. On the latter date there was published a
regulation which provided that a classification under the Small Tract Act, 43 U.S.C. § 6S2a
et seq. (1964), would segregate the land classified from all appropriations, including locations under the mining laws (43 OER 257.3(b), 20 F.R. 336; now 43 CFR 2233.2(b)). On
the earlier date there was issued Classification Order No. 95, published on October 8, 1953,
1S P.R. 6412, which classified the lagd in appellants' claims for small tract disposal
(Ex. 5). In Osborne v. Haimit, eupra, the court held that Order No. 95 was in effect a
withdrawal of land which invalidated ab initio any mining claim located after the classification order, including one located prior to the adoption of the regulation. See also
Dredge Corp. v. Penny, 562 P. 2,d 889 (9th Cir. 19066). Under the Osborne ruling appellants
would have to show that the material from their claims was marketable at a profit as of
October 2. 1953. At the hutest the showing would have to be made as of January 15,
1955, the date of publication of the regulation spelling out the effect of a small tract
classification.
We do not, however, rest our decision on appellants' failure to make the required
showing as of either date since it is clear that they failed to make the showing even as of
July 23, 1955.
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Appellants do not cite this case in their argument on this point,
although they cite it in other contexts.
Next appellants argue that section 3 of the act of July 23, 1955, as
amended, 30 U.S.C. sec. 611 (1964) which reads
No deposit of ommon varieties of sand, stone, gravel, pmice, pmicite, or
cinders and no deposit of petrified wood shall be deemed a valuable mineral
deposit within the meaning of the mining laws of the United States so as to give
effective validity to any mining claim hereinafter located
(emphasis
added)

does not apply to these claims since the claims were "located," in the
sense of being staked or posted, in 1929.Therefore they contend it is
not essential to the validity of these claims that a discovery (including marketability) be shown on the claims prior to July 23, 1955.To
hold that it is essential, they argue, is to give retrospective effect to a
statute that contains no retrospective language.
As indicated earlier, the courts have ruled to the contrary. United

States v. Barrows, supra; Palmer v. Dredge Corp., spra (affirming
Inc., A-27967, A-27970 (December 29,
1959) where the issue is fully discussed).
Next appellants argue that since the Supreme Court decision in
United States v. Coleman, stupra, doesnot specifically
mention"July
23, 1955," it is not authority for the proposition that the locator of
claims containing a common variety of material must show that the
material was marketable as of July 23, 1955.Moreover, appellants say
that this case is authority for the proposition that such a locator need
only show marketability as of the date of the contest hearing in order
to validate his claim.
This argument is without merit. The Supreme Court in that case
necessarily reviewed and affirmed a decision of the Secretary of the
Clear Gravel Enterprises,

Interior (United States v. Alfred Coleman,sutpra)which stated that
"the only issue in dispute at the hearing * * * was the existence of
a market for profitable sales before July 23, 1955" and which held that
the caims 'there involved were void because the mining claimant had
failed to show that the common variety deposit, upon which his claim
of discovery was based, could be mined, removed, and disposed of at
a profit as of July 23, 1955.

Next appellants argue that it is wrong to interpret the pertinent
mining statute (30 U.S.C. sec. 22 (1964) ) as requiring a demonstration
of present value or marketability. They contend that their claims can
be sustained on the basis of prospective market value (which they
contend they have shown). This argument was heard and dismissed
in Foster v. Seaton, supra, where it was said:
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Appellants' principal assignment of error is that the Secretary misinterpreted
the statute by requiring a demonstration of present value. They earnestly contend that their claim can also be sustained on the basis of prospective market
value.
:';

*

*

*.

*.8

.

* * * The Government's expert witness testified that Las Vegas valley is
alm!ost entirely composed of sand and gravel of similar grade and quality. To
allow such land to be removed from the public domain because unforeseeable
developments might some day make the deposit commercially feasible can hardly
implement the congressional purpose in encouraging mineral development.
(P. 838.)

The present marketability test has been approved by the Supreme

Court in United States v. Coleman,supra. See also Palmer v. Dredge
Corporation,supra, which sustained Departmental decisions holding
invalid 28 sand and gravel claims lying within 5 to 8 miles west of
Las Vegas for a lack of showing of marketability at a profit as of
July 23, 1955.

Claimants say that there is no requirement that to validate a mining claim a claimant must prove certainty of profit or certainty of
future sales or actual sales. We agree. United States v. Harold Ladd
Pierce,supra,at 283 and cases cited. Then claimants say that to require
a showing of present marketability as opposed to prospective marketability is to require a howing of certainty of profit or certainty of
future sales or actual sales and is, therefore, wrong. Accordingly, they
say it must be considered snfficientto validate a claim merely to show
prospective marketability.
'The short answer to this argument is that the second premise is
wrong. 'To require a showing of present marketability is merely to
require a showing that profitable sales could presently be made, in a
practical as opposed to a theoretical sense, from the claim and is not
to require certainty of sales or certainty of profit or actual sales.

United States v. Harold Ladd Pierce, id.
Next claimants argue that
The Department of Interior land its Secretary are estopped from denying the
validity of the Bradford No. 4 placer mining claim here at issue, as locators
have duly made 'application for and have paid the requisite fees for the issuance
of a mineral patent thereon in patent application Nevada 025248, and said application was accepted and the fees have been retained by said Department since
its filing date in April of 1955.

The short answer to this contention was given by the U.S. District
Court in Osbornev. Hammit,supra, in answer to the very same argument advanced as to the Bradford Nos. 1, 2, and 3. The Court said:
i; *
Plaintiffs argue that the publication of the application for patent and the
acceptance of the money vested equitable title in plaintiffs as against 'the govern-
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ment, and in effect, compelled the issuance of a patent after other formal procedural requirements had been fulfilled. This is not the law. Adams v. United
States

(9

CA 1963, 318 F. 2d 861). Cameron

v. United

States, 252 U.S. 450.

Plaintiffs acquired no vested title, either legal or equitable, to the mining claims
by virtue of the ordered publication in the patent proceedings and the provisional acceptance of the purchase price.
Fundamentally, there is no inconsistency in the public land regulations between the procedure to obtain a mining patent (43 C.F.IR. Part 185, subpart D),
and the general regulations governing government contests (43 C.F.R. Part 221:

221.67,et seq.). *

*

Next claimants argue that the Governmenit is estopped to use the
failure of the claimants to develop the claims as a basis for saying the
claim is void because the Government "barred" the claimants from
developing the claims, first by bringing a contest against the claim
and maintaining the litigation for so long a time and perhaps second
by sending a letter to the claimants in March 1962, which stated that
if the claim is invalid "your removal of sand and gravel will be considered a willful trespass and damages will be assessed accordingly."
(Ex. F.)
The short answer to this argument is that neither the letter nor the
issuance of the contest complaint. nor the litigation proceedings in
general could per se and without more in any legal or physical way
prevent the claimants from developing the claim at any time they
chose to do so. The first contest complaint against the claim was filed
on June 10, 1953, almost one year after the location of the claim on
June 25, 1952.Thus appellants had almost an entire year in which to
develop the claim and establish the existence of a discovery. Even
after the complaint was filed, they could have proceeded with development, although it might have been attended with some risk. But one
who locates a mining claim before making a discovery must assume
the risk of a challenge to the validity of his claim, for the law does
not give him a period of time after location in which to make a
discovery.

As for the receipt of the letter in 1962,it could in no way have affected the decision of the claimants in regard to their developing the
claim as of July 23, 1955.
Finally, appellants say that even if marketability as of July 23,
1955, is a proper standard for judging the validity of these claims,
they were not given adequate notice that the claims were being contested on that basis. Therefore, they argue, if the case is going to be
decided on the basis of that standard then due process of law would
require a reopening of the case to allow them to present proof on that
issue.
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At first it is difficult to see how the appellants can make such an
argument in view of the fact that the complaint said, and the appellants at page 18 of their statement of reasons for this appeal admit
it said, that "it has not been shown that there existed an actual
market for these materials prior to July 23, 1955." Apparently appellants say they are or were confused by the word "shown." Appellants
say they interpret the complaint as charging that prior to the filing
of the complaint, that is, prior to July 23, 1955,the claimants did not
present evidence to someone somewhere at sometime showing that the
material on the claim was marketable as of or before July 23, 1955,
and appellants complain that they were not given an opportunity to
appear at any such pre-complaint hearing.
Obviously the complaint was never intended to have the meaning
which the claimants say they attribute to it and the claim was not
declaired void by the hearing examiner or the Chief, Officeof Appeals
and Hearings, for such a reason.
It would appear that claimants were aware of the true meaning
of the words just quoted from the complaint at the time of the hearing or that they were aware that the true meaning was important to
the resolution of the case, for they examined (1964 Tr. 102, 103-104,
120) and cross-examined (1964 Tr. 76, 81-82) witnesses extensively
in relation to it.
Under these circumstances the appellants' contention is without
merit. The fact that a charge in a mining contest complaint may not
adequately raise an issue does not vitiate a decision which rests upon
that issue where the contestee examined and cross-examined witnesses

on it) the record demonstrates that he was aware that the issue was
important to the resolution of the contest, and he has not demonstrated
that he has been prejudiced by the inartistic allegations of the coi-

plaint. UnitedStates v. Harold LaddPierce,supra.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A (4) (a); 24 F.R. 1348),
the decision appealed from is affirmed.
ERNEST

F. 14i0,

Assistant Solicitor.
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Mining Claims: Discovery: Generally-Mining Claims: Common Varieties
of Minerals: Generally
There has been no discovery under the mining laws of a valuable deposit
of silica and wollastonite where they are constitutents of a quartzite building
stone and cannot be economically mined, separated, and sold for other industrial or commercial purposes; and where the building stone of which they
are a part has no unique property which gives it a special and distinct
value for building stone above that of other common varieties of stone, mining
claims for such material are subject to the act of July 23, 1955.

Mining Claims: Contests-Mining Claims: Hearings
Where a hearing examiner's decision that a mining claim was validated by
a discovery of a valuable building stone deposite marketable prior to and
subsequent to the act of July 23, 1955, is not supported by a preponderance
of the evidence, the decision must be overturned in that respect and the
claim declared invalid.

Mining Claims: Lode Claims-Mining Claims: Placer Claims
Lode claims cannot validly be located for deposits of quartzite building stone
which under the act of August 4, 1892, can be located only as placer claims.

Mining Claims: Discovery: Generally
Evidence which shows only that further prospecting should be undertaken
to determine the presence of uranium in mining claims fails to meet the
test of discovery of a valuable mineral deposit under the mining laws, vhich,
at the least, requires that sufflicent mineralization be shown to warrant a
prudent man in expending further time and money with the expectation
of developing a profitable mine.

MiningClaims: Hearings-Rules of Practice: Hearings
A request for a further hearing in a mining claim contest will be denied
where the Forest Service objects, the contestees fail to show any equitable
basis for holding a further hearing, they fail to make a tender of proof
which would tend to establish a valid discovery, and it appears that the
request is simply for additional time to prospect and attempt to make a
discovery of a valuable mineral deposit.
APPEAL FROM THE BUREAU OF LAND MANAQEXENT

Clarence T. Stevens and Mary D. Stevens have appealed to the
Secretary of the Interior from a decision by the Chief, Branch of
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Mineral Appeals, Office of Appeals and Hearings, Bureau of Land
Management, dated October 23, 1968, which affirmed a hearing exam-

iner's decision of July 25, 1967, declaring the Slab Sugar Granite
Nos. 2 through 9, inclusive, lode mining claims to be invalid for lack

of a discovery of a valuable mineral deposit. The decision also denied
a request for a further hearing.
These claims are within the Payette National Forest in Valley
County, Idaho, and lie in sections 15,22, 26, 27 and 35,T. 19N., R. I E.,
Boise Meridian. At the request of the Forest Service, United States
Department of Agriculture, a contest complaint was served upon
Mr. and Mrs. Stevens listing these claims and also the Slab Sugar
Granite Lode (also referred to as the Slab Sugar Granite No. 1 during
these proceedings, see Transcript 10) and the Slab Silica.' The conplaint charged that the land within the claims is nonmineral in character, that mineral in place in sufficient quantity within the limits
of the claims to sustain a valid discovery had not been demonstrated,
aud that no discovery of a valuable mineral has been made within the
claims because the mineral materials present cannot be marketed at a
profit and it has not been shown that there exists an actual market
for the materials.
In their answer to the complaint, Mr. and Mrs. Stevens denied the
charges and alleged that the claims contain valuable mineral deposits
carrying a high percentage of silica, which then and since locating
the claims could be mined and marketed at a profit and which were not
common varieties but had special properties making them commercially valuable for use in building construction and other manufacturing, industrial and processing operations. They also alleged that
the claims contained valuable deposits of uranium.
A hearing was held on October 12, 1966, at which time each party
presented evidence. The hearing examiner found the Slab Sugar
Granite Lode claim (No. 1) to be valid on the ground that excavation
work had been done on the claim and building stone had been removed
and sold at a profit from a large pit on the claim both prior and
'The complaint also listed Frances L. Greaves as a contestee. At the hearing it appeared
that the only interest of Frances L. Greaves was in the Slab Silica claim in which Mr. and
Mrs. Stevens had no interest. As no answer was filed pertaining to the Slab Silica claim
and Frances L. Greaves did not appear at the hearing, the hearing examiner in his decision
ruled that the allegations of the complaint were admitted as to that claim and it was
declared invalid. Although appellants' attorney has listed this claim as one involved in the
appeal, it is not involved and evidence presented at the hearing as to that claim was
admitted only to the extent that the conditions on that claim related to the other claims.
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subsequent to July 23, 1955.2However, he found that there had been
insufficient exploration work done on the other claims to establish the
quantity and quality of material necessary to constitute a valuable
mineral deposit. He also found that there was insufficient evidence to
establish a discovery of a valuable deposit of uranium within the
claims.- By an earlier decision of November 22, 1966, the hearing
examiner had denied a motion to reopen the hearing so that the contestees could present further evidence on uranium values in the claims.
The decision of the Office of Appeals and Hearings affirmed the
examiner's findings and rulings in invalidating the Slab Sugar
Granite Nos. 2 to 9 claims, and also affirmed the denial of a rehearing
on the ground that the showing of one high grade uranium sample
without any adequate explanation of the sample was meaningless and
that the showing for a new hearing did not warrant the ordering of
Such a hearing.
The appellants contend that the decision is wrong in two respects.
First, they contend that the claims declared invalid contain material
similar to that found on the Slab Sugar Granite No. 1 claim, which
was upheld, and that the material is found in a large quantity. They
assert that though actual mining work was performed on the Slab
Sugar Granite No. 1 claim, as distinguished from development work
done on the other claims, "[t]he law is well settled that mining
activity for the benefit of all -claims, may be confined to only one
claim." Second, they contend, in any event, a further hearing should
be ordered to determine the nature and extent of new minerals discovered on the claims.

The record has been reviewed in light of appellant's contentions.
Summaries of the evidence presented at the hearing have been given
in the decision below and will not be repeated and discussed here
except as necessary to resolve some of the issues raised by the
appellants.
The first question is whether the decisions below were correct in
concluding that the eight mining claims, Slab Sugar Granite Nos. 2
through 9, had not been validated by a proper discovery within the
meaning of the mining laws. Since appellants have contended that
- This date is significant as section 3 of the act of July 23, 1955, 30 U.S.C. § 611 (1964),
removed common varieties of sand, stone, gravel, etc. from location under the mining laws
(30 U.S.C §§2 et seq. (1964)). The Supreme Court has ruled, that claims for common
varieties of building stone had to be validated by showing that such stone was marketable
at a profit as of the date of the July 23, 1955, act. United States v. Coleman, 390 U.S. 599
(1968).
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these claims are similar to the Slab Sugar Granite (No. 1) claim, the
correctness of the determination as to that claim has been placed in
issue.3

The hearing examiner concluded that the claim was valid because
"considerable discovery work has been done" on the claim. He seemed

to base his determination upon a finding that excavation work had
been done on the claim and that contestees' witnesses had testified that
500 to 600 tons of stone had been removed and sold from that claim
"from 1953to the date of the hearing," and used for building purposes.
The evidence indicated that the stone, a quartzite, was usable for
building purposes as facing for walls, fireplaces, patios, etc. and would
be desirable for such purposes because of its attractive white color.
Some of the stone on 'the claims was also naturally cleavable, which
would enhance its value for building purposes. The stone could also
be crushed and used for roofing granules; however, the first sale for
such purposes by one of contestees' witnesses had been made only
two years prior to the hearing (Tr. 94), or some time in 1964.
One of the questions that arises in this case, which was not clearly
resolved in the decisions below, is whether or not the material on the
claims is a common or uncommon variety of stone within the meaning
of the act of July 23, 1955,sura, footnote 2, so as to require a showing
that the material was marketable at a profit as of that date as well
as at the time of the hearing in order to validate the claim. The contestees tried to show that the material had special values because of
the high silica content within the quartzite stone. However, the evidence showed that the silica content was not of metallurgical grade
and was not of sufficient purity to make it suitable for glass making,
and its use as a flux and for other industrial purposes was not considered feasible (Tr. 33). Thus, the material could not be considered
valuable because of its silica content for uses other than for the
building purposes.
The contestees also attempted to show that the stone has some
special property making it valuable above common varieties of stone
because it contains in part some wollastonite. The testimony indicated
that in order to use the wollastonite for certain commercial and
s The Office of Appeals and Hearings decision ignored this comparison of the claims by
concluding that a consideration of thateclaim was not relevant as no appeal had been taken
by the Forest Service from the hearing examiner's decision. Although the Forest Service
did not timely appeal from that decision, in its answer to appellants' appeal to the Director
it did challenge the correctness of the decision as to the claim and asked that the decision
be reversed to that extent. The Secretary has the authority to review the entire proceedings
in this case to determine if there was any error regardless of any appeal by a party, and,
a fertiori, where as here, the appellants have posed the issue of the validity of the cl'aim
by comparing it to the other claims. Cf. United, States v. Clare Williamsson, 75 I.D. 338
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industrial purposes it would have to be separated from the quartzite.
The Government witness doubted whether such a separation could be
made, but even if it could the mining and shipping costs alone would
exceed the price that could be received for the material even without
considering the costs of machinery and milling equipment (Tr. 8,
79, 117, 118). The contestee's expert witness testified it would require
an investment of $2,000 or $4,000 per ton of daily capacity for the
milling process (Tr. 78). It also appears from this witness that he
considered the wollastonite as giving the stone value only for use as
building stone both for rubble siding and for roofing granules (see
Tr. 66-71). There was no clear evidence that the wollastonite could
be marketed for other purposes.
It appears that possible use of the wollastonite for other commercial purposes would clearly not be economically feasible, and that the
wollastonite on these claims has no value except as a constituent of
the building stone. Although contestees' witnesses testified that the
wollastonite made the stone suitable for siding and for roofing granules, there was no showing that this gave the stone special properties
giving it greater value for those purposes than other common varieties
of stone. It is apparent that quartzite materials are materials occurring in wide abundance and that the qualities which make the stone
on the claims suitable for roofing granules, such as its ability to reflect
light, are also qualities found in other quartzite stones. The desirable
qualities alleged by the contestees are the pleasing white color of the
material, its hardness and strength, and neutral cleavability. There
was little evidence comparing this stone with other stone used for
the same purposes in the general marketing area. However, these
qualities are qualities which are often found in common varieties of
building stone used for the same purposes. There was no evidence that
this material could command an appreciably higher price than for
other common materials used for the same purposes.
The most optimistic estimate of the value of the stone was from one
of contestees' witnesses who thought that the stone could be sold for $20
a ton in place (Tr. 68), although there was nothing to support this
optimism. Mr. Stevens testified that stone was sold from the Slab Sugar
Granite claim (No. 1) two years prior to the hearing for $2 a ton in
place, which he indicated was a special introductory price (Tr. 85).
He testified that 200 tons were removed at that time (Tr. 86). He also
testified that he had a verbal contract with a contractor to sell the
stone at an in place price of $5 per ton for use as building materials
but that this did not go through because of the contest proceedings
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(Tr. 8,9-91).Mr. Stevens' testimony showed that the highest price received for the stone was $12 per ton for a sale of 32 tons 12 years prior
to the hearing; this price apparently included removal and delivery
and therefore does not reflect an in place value (Tr. 87).
Although some of the material found on the Slab Sugar Granite
(No. 1) claim has qualities making it desirable for building purposes,
the evidence fails to disclose that it has a unique physical property
giving it a special and distinct value above that of common varieties
of stone, as required by the act of July 23, 1955. The most significant
physical property shown by the contestees was its pleasing white color.
However, in United States v. Colenan, supra, footnote 1, a vari-colored
building stone was found to be a common variety although it was
alleged that the pleasing color gave it a special and distinct value.
See also United States v. Frank Mfelluzzo and Wanita Heltwczo et al.,
76 I.D. 181 (1969). Even a letter submitted by the contestees as Exhibit
B from the Assistant Director of the Idaho Bureau of Mines and
Geology stated that the stone "could hardly be considered rare or
unique" although one would not expect to find it in large amounts as
ordinary country rock. We have considered all of the evidence but
conclude that the stone is a common variety within the meaning of the
act of July 23, 1955.
'The hearing examiner recited all the testimony concerning removals
and sales of stone from the Slab Sugar Granite (No. 1) claim and concluded that the contestees' testimony "reflects that the stone from the
No. 1 claim was sold at a profit both prior and subsequent to July 23,
19655."He did not identify what particular evidence he relied on to
support his finding as to sales prior to July 23, 1955. Most of the
evidence was as to sales and use of the stone for building purposes
subsequent to that date and primarily after 1960. At the most the
testimony indicated the sale of 32 tons at $12 a ton delivered was made
in 1954 or 1955,and the testimony was vague but appeared to indicate
that this sale was the biggest single sale prior to 1965 (see Tr. 94).
None of the testimony concerning sales was corroborated with receipts.
The Government witnesses' testimony indicated that there was little
market for the stone at the time. Without more of a showing we cannot
conclude that there was a market for this stone in 1955so that a prudent
man at that time could reasonably expect to mine and sell the materials
at a profit.
Indeed, the evidence does not clearly show that such a market
existed at the time of the hearing. Even the letter from the Idaho
Bureau of Mines and Geology (Ex. B), which was dated August 19,
1966,stated that the stone "might have some potential as a decorative
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building stone, but as you know, developing a market and getting the
material transported to the market are major obstacles here."
For these reasons we find that the hearing examiner's finding that
the material from the Slab Sugar Granite (No. 1) had been marketed'
at a profit prior to July 23, 1955,was not supported by the preponderance of the evidence, and that that claim as well as the other eight
claims should have been invalidated for lack of a valid discovery of
a deposit of building stone locatable under the mining laws.
There is an additional reason, which was overlooked in the decisions
below, for concluding that all of these claims, including the Slab Sugar
Granite (No. 1) are invalid if they contain no other minerals than
building stone. All of these claims were located as lode claims. However, building stone is subject to the act of August 4, 1892, 30 U.S.C.
sec. 161 (1964), authorizing the location of mining claims for lands
chiefly valuable for building stone "under the provisions of the law
in relation to placer-mineral claims." Since the claims were not located
as placer claims for the building stone, the deposits of building stone
within the lode claims could not validate the claims.
The next question to be considered is whether the evidence showed
any mineral value except for the building stone. As discussed previously, it is apparent that the silica and wollastonite within the claims
have no independent commercial value; their value is only as constituents of the building stone. There were no showings of gold or silver
or other metals of any significance.
The only other mineral discussed at the hearing was uranium. The
contestees have alleged that the claims have valuable deposits of uranium. However, the evidence at the hearing did not establish the existence of a deposit of uranium within any of. the claims. Contestees'
witnesses failed to testify as to the presence of uranium on the claims,
simply conjecturing as to the possibility of its existence because of
fluorescent qualities in some rocks taken from certain of the claims,
and they suggested that further prospecting should be undertaken (see,
for example, Tr. 65). The principal Government witness stated that
evidence of radioactivity as shown by the fluorescence of the stones
under black light and readings of geiger counters did not estab]ish the
presence of uranium as the claims lie within the Idaho batholith and
there are small amounts of radioactive materials common in that formation, partly thorium minerals. He thought that the fluorescence in
some samples was caused by calcite rather than uranium (Tr. 37, 44).
An assay of a fluorescent rock presented by contestees at the hearing
showing only .004% uranium substantiated this.
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At the most the evidence indicated that further prospecting should be
done to determine if uranium exists within the claims. This, of course,
clearly fails to meet the test of showing a discovery of a valuable deposit of uranium, which, at the least, requires a showing that sufficient
mineralization has been found so that a prudent man could expect to
develop a profitable mine if he expended further time and money.
Converse v. Udall, 399 F. 2d 616 (9th Cir. 1968), cert. denied, 393
U.S. 1025.

This leads to the question of whether or not appellants' request for
a further hearing in this case should be granted to enab]e them to
present further evidence concerning the existence of uranium within
the claims. Appellants made an initial request for a further hearing
to the hearing examiner following the hearing, alleging that evidence
had since been obtained which through inadvertence and excusable
neglect was not discovered prior to or during the hearing. They offered
to submit evidence that samples were taken from certain of the mining
claims, and that an assay report showed one sample as being 0.482 and
another 0.021percent of uranium oxide (U308). The assay report was
submitted. The Forest Service objected to the holding of a further
hearing, and the examiner denied the motion in a decision of
November 22, 1966, which was appealed to the Director, Bureau of
Land Management. The appeal was dismissed by decision of
February 5, 1967, United States v. Clarenee T. Stevenis et al., Contest
No. 017081 (Idaho), as premature, being made from an unappealable
interlocutory order.
The decision of the Office of Appeals and Hearings, in reviewing
the subsequent decision of the examiner on the merits of the claims,
also ruled that the tender of proof failed to show the method of obtaining the sample or from which mining claim it was taken and was meaningless without adequate explanation, that it was inconsistent with the
results of the assay performed on a rock submitted at the hearing and
with testimony of witnesses of both parties, and that the showing was
not of a character to warrant the ordering of a further hearing.
The appellants challenge this denial of a new hearing. They contendthat in these contest proceedings every reasonable opportunity should
be provided to both parties to present competent evidence. In this
appeal they now state that they have an assay of surface samples from
claim No. 3 which run 0.013percent in molybdenum. They state that
the assayers have advised them that uranimn oxide samples from the
claims are richer in content than those turned in from the Charlie
Stein claims from the Moab, Utah, area. They also state that 18 magnetometers employed in uranium exploration from airborne vehicles
were found on the claims in May 1966 and that in September 1966 offi-
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cers of the United States Air Force gathered up the devices. They also
state that since the hearing there have been gold samples taken from the
silicate rock from the claims by a heating process. They assert that personnel from the Forest Service burned a toilet, picnic table and bench
on Slab Sugar Granite and that the contestees' "Keep off" signs were
torn down and thrown into the underbrush on that claim. They contend
that for these reasons, "it is to the best interests of the government and
the contestees to reopen the hearing to determine the nature and extent
of new minerals discovered on such claims."

These assertions by appellants in the nature of testimony have been
considered only to determine whether they sufficiently show that a
further hearing should. be granted. In order to warrant the ordering
of a new hearing there should be reasons given to show that there is a
substantial equitable basis for holding a second hearing, and also a
tender of proof which would indicate that a further hearing would be
productive of more conclusive evidence on the question of whether there
has been a valid discovery. United States v. Bess May Lutey et al., 76
I.D. 37 (1969).4~

Much of what appellants have alleged has no relevancy to the question of whether or not a further hearing should be granted. They have
shown no reason why evidence as to a discovery of uranium and minerals other than those in the building stone could not have been presented
at the first hearing. They have failed to respond to the inadequacies
pointed out by the Officeof Appeals and Hearings concerning a tender
of proof. There is no detail or specification as to what claims are involved, explanation of the sample taking, or any offer of evidence
which would specifically delineate the existence of veins bearing
uranium or other valuable mineral. We concur with the decision below
that the showing of one high grade assay of uranium or any other
mineral without any explanation as to the taking of the sample affords
no basis for ordering Afurther hearing in this case. It appears from all
of the appellants' statements and showings that their request is simply
a request for further time to, prospect the claims and to try to discover
deposits of uranium (and now also iolybdenum and some gold allegedly recoverable by someunexplained heat process). We do not believe,
in view of the objections of the Forest Service, that a further hearing
is warranted in this case to give appellants further time to try to make
a discovery of a valuable mineral deposit. Therefore, their request for
a further hearing is denied.
4 This decision is being challenged in the courts, Bess May Lutey et al. v. The Departmzent
of Agricufture et a., Civil No. 1817, pending in the Jnited States District Court for the
- District of Montana.
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Accordingly, pursuant to the authority delegated to the Solicitor by
the 'Secretary of the Interior (210 DM 2.2A(4) (a) ; 24 F.R. 1348), the
decision appealed from is affirmed with the modification that the Slab
Sugar Granite (No. 1) claim is also declared invalid.
ERNEST F. Hoar,

Assistant Solicitor.
APPEALS OF CEN-VI-RO OF TEXAS, INC.

IBCA-718-5-68, and
IBCA-755-12-68

Decided May 28, 1970

Rules of Practice: Evidence-Rules of Practice: Witnesses-Contracts:
I putes and Remedies: Substantial Evidence

Dis-

A motion by an appellant to expunge numerous exhibits from the appeal file
predicated primarily upon the ground that their inclusion without affording
an opportunity for cross-examination of the authors of the various documents
would be violative of due process, was granted only to the extent that the
record fails to indicate that the contracting officer had in fact considered the
questioned exhibits in making the findings appealed from. In support of its
ruling the Board notes that (i) the Board's rules specifically provide for the
composition of the appeal file; (ii) comparable rules of other boards have
been determined not to be violative of due process; (iii) where a hearing is
held the probative value to be given to appeal file exhibits will be determined
by the evidence offered in support by witnesses subject to cross-examination;
(iv) expunging an exhibit from the appeal file is no indication of the ruling

the Board maymake if the exhibit is proffered at the hearing; and (v) as for
summaries and other exhibits expunged from the appeal file the Government
may wish to resort to discovery, where appropriate, to establish the accuracy
of particular exhibits.
BOARD OF. CONTRACT APPEALS

The appeals 1 involve claims totaling $3,297,385.05primarily related
to the acceptability of pipe installed on 230 miles of pipeline. The appeal file consists of 117 exhibits. Appellant has filed a motion seeking
to have 72 of them expunged from the appeal file in advance of the
hearing. The general categories of exhibits involved in appellant's
motion are:
' Contract No. 14-06-D-5028 was awarded to Cen-Vi-Ro of Texas, Inc., on November 12,
1963. Under the contract Cen-Vi-Ro assumed responsibility for manufacturing the pipe
but responsibility for all other work including laying the pipe was subcontracted to R. H.
Fulton. Contract No. 14-06-D-5244 was awarded to R. Hi. Ftulton on August 13, 1964.
Under the latter contract both parties retained the same functional roles, i.e., Cen-VI-Ro
undertook to manufacture and supply the pipe while R. H. Fulton undertook all other work.
All parties have consistently referred to the Appeals of Cen-Vi-Ro, however, in apparent
reliance upon a power of attorney from R. H. Fulton to Cen-Vi-Ro, dated November 24,
1967 (Exhibit No. 76).

APPEALS
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DESCRIPTION

CATEGORY

I-_--_--_--_

INC.

Intra-office correspondence, memoranda, notes of
conferences and travel reports written by persolnel of the Bureau of Reclamation, concerned
with contract performance.
I A letter from Department Counsel, dated December 13, 1967,to Mr. Robert L. Dragoo (formerly
employed by appellant and former construction
manager for R. H. Fulton), enclosing a proposed
affidavit for Mr. Dragoo's signature.
An undated statement signed by Mr. Dragoo, which
althouagh labeled an affidavit has not been
notarized.
A letter from the Canadian River Municipal Water
Authority to the Project Construction Engineer,
dated December 13, 1968, enclosing a copy of a

III-_--__-

IIV

*V

_---_ --

_---

----

---

VI-__-- -

letter from the Authority to R. H. Fulton concerning leakage in installed pipe.
Proposed production schedules, graphs, charts and
summaries reflecting, inter aZia,pipe accepted as
compared with proposed pipe-laying schedules,
pipe units downgraded by contractor, rejects,
defective pipe manufactured, repaired and accepted, disposition of pipe, as well as various
drawings of appellant's plant layout and particular facets of production.
Excerpts of a speech to-the Bureau of Reclamation
Concrete School concerning the Cen-Vi-Ro plant,
and production process.
Chronological summaries of inspector's diaries.
Proposed or adopted specifications for concrete pipe
(i) of American Society of Testing Materials, (ii)
American Association of State Highway Officials,
(iii) Aerican Water Works Association and
(iv) Officeof Chief of Engineers, Department of

the Army;VII -

-

VIII --

-

Cen-Vi-Ro specifications, advertisino and sales
bulletins.
Photographs of manufactured pipe, including those
depicting various defects, color slides and a colormotion picture film of the Cen-Vi-Ro manufacturing process.
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These appeals are governed by our rules as initially adopted (19
F.R. 9389, December 31, 1954), and as subsequently amended (31 F.R.

9866,July 21, 1966).2 Rule 4.6 provides in pertinent part:
*
i * The appeal file shall consist of the notice of appeal land the memorandum
of arguments, if any, submitted therewith and of all doc-aments on which the
contracting officer has relied in making his findings of fact or decision, including
the following:
(a) The findings of fact or decision;
(b) The contract, specifications, pertinent plans, amendments, and change

orders; and
(c) Correspondence and other data material to the appeal.

Appellant alleges that the challenged exhibits are incompetent,
irrelevant and immaterial. More specifically, appellant asserts that the
exhibits it seeks to have expunged constitute hearsay evidence and that
their retention in the appeal file without affording an opportunity for
cross-examination would deprive appellant. of its fundamental right
to a fair hearing. The Government contends that the challenged
exhibits constitute evidence admissible by statute,8 or under wellrecognized exceptions to the hearsay rules and that in any event, the
exhibits are required to be in the appeal file by the Board's rule quoted
above.4 The appellant does not appear to be contesting that a preponderance of the questioned exhibits are properly in the appeal file
under the Board's rulesY Rather, appellant's principal contention is
that the Board's rules, insofar as they permit the inclusion of evidence
into the record without an opportunity for cross-examination, are
invalid as a violation of due process.
This contention is without merit. In the first place, the constitutionality of contract appeal board procedure in general has been specifically upheld against a contractor's attack that it violated procedural
due process.7 In the second place, the appellant is laboring under a misapprehension as to the significance of appeal file exhibits in a case
where a hearing will be held in which oral testimony will be offered
by both parties through witnesses who will be available for crossexamination.
2 Appeals docketed currently are subject to our rules set forth in 43 CFR 4.1 et sea,
effected June 25, 1969.
28 U.S.C. sees. 1732-1738
4 The Government alleges that the challenged exhibits were either considered by the contractig officer in reaching the disputed decision or that the relevancy of such exhibits will
be demonstrated at the hearing or on brief.
5Appellant alleges that Categories IV, VI and VII exhibits are totally irrelevant to the
appeals.
3 It is evident that documents dated subsequent to the contracting
officer's decisions
could not have been considered in reaching the decisions appealed from.
7 Mala Construction Corporation v. United States, 217 F. Supp. 955 (.D.N.Y. 1962),
aff'd 1S P. 2d 709 (2d Cir. 1963).
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An appellant has, under our earlier rules, as under our current rules,
an opportunity to be heard, and an opportunity to offer direct testimony and to cross-examine Government witnesses. Thus, the fact that
material considered by the contracting officerin reaching his decision is
retained in the record is not deemed to be prejudicial to the 'appellant.
Indeed, the appeal file exhibits are frequently relied upon by appellants to impugn the validity of the findings by attacking the basis upon
which they were reached. In the final analysis, how much weight, if
any, is accorded an appeal file exhibit depends solely upon the evidence
adduced by the parties at the hearing.8 Such an assessment lies "peculiarly within the province of the Board." 9
Moreover, the technical rules for the exclusion of evidence have long
been held to be inapplicable to administrative proceedings.0 The adnmissionof hearsay evidence, for example, is not considered to impugn
the validity of an administrative proceeding, provided the evidence
upon which the decision is based is substantial and has probative
value.- The question of whether a decision is based upon substantial
evidence is distinct from the question of whether the evidence was
properly admitted.'2
Because of the conclusion we reach, we need not consider at length
the other contentions of the parties. It may be true-as the Government asserts-that various exhibits questioned by the appellant qualify
for admission into evidence as records kept in the ordinary course of
business"' or as officialGovernment documents1 or as well-recognized
exceptions to the hearsay rule. The question presently before us, however, is not whether an appeal file exhibit satisfies the formal tests for
sKean Construction Compan, Inc., IBCA-501-6-65 (April 4, 1967), 74 I.D. 106, 67-1
BCA par. 6255.
IEggers &Higgins v. United States, 185 Ct. Cl. 7f65 (1968).
10E.g., Ingrain v. Gardner, 295 F. Spp. 380, (N.D. Miss. 1969); Wheatley v. Shields,
2921 F. Supp. 608 (S.D.N.Y. 1968).
' Alfred F. Morelli v. United States, 177 Ct. Cl. 848 (1966), and cases cited therein.
Southern Stevedoring Co., Inc. et al. v. Voris, 190 F. 2 275 (5th Cir. 1951) and Glendenning v. Ribicoff, 21,3 F.; Supp. 301 (W.D. Mo. 1962), cited by the appellant, are readily
disting'aislnble in that in those cases the- adinstrative
decisions in question were supported only by hearsay which was not considered to; be substantial evidence.
f See Samuel Jacobowita v. United States, Ct. Cl. 134-68 (April 17, 1970).
13 It has been held that where a written record is offered under 28 U.S.C.
1732 as a
substitute for a witness' testimony at the trial, there must go with the offer, as an implied
qualification under the statute, the assurance that the written record is accurate and
trustworthy. Bowman v. Kaufman, 387 F. 2d 582 (2d Cir. 1967). In United States v.
Hickey, 360 F. 2d 127 (7th Cir. 1966), cert. denied, 385 U.S. 928, the Court stated that
the admissibility of a memorandum under section 1732 did not depend on whether it
constituted a precise reproduction of the act, occurrence or event of which it was evidence.
'4 For admissibility under 28 U.S.C. section 1733 the facts stated
in the official documents must have been within the personal knowledge and observation of the recording
official or his subordinate. Reports based upon information gleaned second-hand from
random sources must be excluded. Olenderv. United States, 210 F. 2 795 (9th Cir. 1954).
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admissibility into evidence but is rather whether the present state of
the record indicates that the contracting officer considered the questioned exhibits in reaching his decision. If he did so consider them, then
the particular exhibits in question should be retained in the appeal
file even though they may not (i) satisfy the tests prescribed for records
maintained in the regular course of business (ii) qualify as official
Government documents, or (iii) otherwise constitute a recognized exception to the hearsay rule. If he did not consider the questioned exhibits, however, they should be expunged from the appeal file even
though it appears that they will be admissible into evidence if proffered at the hearing.'5
Initially (the appellant's objection to the appeal file le was centered
upon Exhibit No. 40 (Master Photo Album), Exhibit No. 41 (excerpt
from. a talk by a Government employee to the Bureau of Reclamation
Concrete School, and related color slides) and Exhibit No. 42 (16-mm

Motion Picture Film). In addition to objecting to the inclusion of the
Master Photo Album in the appeal file, the appellant has characterized
the captions on various photographs as, misleading, self-serving and
inflaimnatory.17 At the pre-hearing conference on November 19, 1969,'-

the appellant asserted that the relevance of Exhibit No. 41 to the issues
involved in the appeal was extremely remote and that the 16-mm
Motion Picture Film represented by Exhibit No. 42 was highly prejudicial to the appellant.
The appellant, however, has not contested the Government's flat
assertion that Exhibit Nos. 40, 41 and 42 were considered by the
contracting officer in reaching his findings.'9 We conclude therefore
that all three of these exhibits are properly in the appeal file. A sharp
distinction must be made, though, between allowing nauthenticated
photographs to remain in the appeal file and the probative value 20
I lEg., there appears to be little doubt that the correspondence, notes of conference,
memoranda and reports to superiors involved in Category I exhibits were written in the
course of official duties by the personnel concerned..
16These were the only appeal file exhibits to which specific objections were raised at
the pre-hearing conference of November 19, 1969, At the time of the conference, however,
appellant's counsel had not completed his review of the appeal file.. See Memorandum to
the Files (Conference) of November 20, 1969.
1TThe same objection has been made to the photographs attached to the Government's
Statement of Position of August 2, 1968.
IsNote 16, spira.
19Response to Appellant's Motion to Expunge, Appendix A, Government's Comments on
Specific Objections to Exhibits, pp. 3, 4.
,20 It is, of course, well settled "that the e * * photograph must first, to be adsnissible,
be made part of some qualified person's testimony. Some one must stand forth as its
testimonial sponsor, in other words (as is commonly said), it must be verified." 3 Wigmore,
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to be accorded to photographs for which no authentication is provided
at the hearing.
The Board does not accept the appellant's argument that the graphs,
charts and summnariesconstituting Category III exhibits should be
expunged from the appeal file on the ground that they are not the
original records. To do so would greatly increase the time and effort
required for making the record upon which the decision will be based.
Where, as here, the Government has offered to make the voluminous
records fron vhich the exhibits were compiled available to the appellant prior to the hearing,2 there is no reason to suppose that the
appellant's rights would be prejudiced by including the documents in
the appeal file. It does not appear, however, that a majority of the
schedules, graphs, charts and summaries in question were in fact considered by the contracting officer inl making his decision.22In these
circumstances the Government may wish to, proceed by way of discovery,where appropriate,23 as the only practicable way of making the
contents of the voluminous records available to the trier of fact.
The appellant asserts that the proposed or adopted specifications for
concrete pipe of other users of such pipe (Category VI) and Cen-Vi-Ro
specifications, advertising and sales bulletins (Category VII) are
utterly irrelevant to the appeals. This argument appears to overlook
the fact that to support the claims asserted the appellant relies upon
normal industry practice.24 We also note that it is now well settled
Evidence, d Ed. Sec. 793. In this connection it has been held that testimony of the
photographer is not necessary--all that is required is testimony that the photograph is a
correct representation of the objects it portrays. Adams v. ity of San Jose, 164 Cal. 2d
665, 330 P. 2d 840 (1958). Cf. Sisk v. State, 232 Md, 155, 192 Atl. 2d 108 (1963) (photo
excluded because there was no evidence it was a fair representation of the scene it purported to represent).
2 See 4 Wigmore, Evidence, 3d Ed. Sec. 1230; Augustine v. Bowles, 149 F. 2d 93 (9th
Cir. 1945). See also Willapoint Oysters, Inc. v. Ewing, 174 F. 2d 676 (9th Cir. 1949), cert.
denied, 338 U.S. 860 (1949), in which it was held not to be reversible error to admit into
evidence in an administrative proceeding a summary tabulation but to exclude worksheets
from which the tabulation was prepared where petitioner had adequate access to worksheets and used information thereby obtained for cross-examination. Accord: McDaniel v.
United States, 343 : 2d :785 (5th Cir. 1965), cert denied, 382 U.S. 826 (1965) (summary
of books and records held admissible provided cross-examination is allowed and original
records are available).
22There is nothing to show the dates upon which they were prepared. While the findings
cover some of the same ground as do the exhibits in question, it cannot be said with any
degree of certainty that the findings are based upon material obtained from the exhibits
rather than from other sources.
2 See Allison
Haney, Inc., IBCA-557>9-66 (June 19, 1967), 74 I.D. 178, 67-2 BCA
par. 6401.
24 See Statement of Claim of October 13, 1966 (IBCA-715-5-65), p. Al and Statement of
Claim of November 7, 1966 (IBCA-755-12-68), p. C12.
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that evidence of trade practice and custom is admissible to show the
trade meaning of contract language, notwithstanding that the contract appears to be clear and unambiguous.2sWe cannot say, therefore,
that the specifications utilized by other purchasers and users of concrete pipe are not relevant and material to these appeals. The same
reasoning appears to be applicable to the Cen-Vi-Ro specifications,
sales and advertising bulletins. Here, again, however, these records
fail to show a nexus between the findings and the questioned exhibits.2 6
Conelusion
1. Applying the foregoing tests to the questioned' exhibits, the
appellant's motion to expunge exhibits from the appeal file is granted 27
to the following extent:
A. Exhibits 62, 90 and 91 are expunged on the ground that they are
dated (or were prepared) subsequent to the date of the contracting
officer's findings.
B. Exhibits

2 through

59, 61, 63 through

68, 71 through

75, 92

through 94 and 109 through 115 are expunged on the ground that
they are not referred to specifically in the findings and the dates of
their preparation is not establishedby the record.
2. Exhibits 43 and 99 are expunged on-the ground that the Government has admitted 28 that they summarized and are redundant of
material included in other exhibits contained in the appeal file.
3. All of the exhibits expunged from the appeal file are being returned to Government counsel by letter of this date.
WILLIAM

F. MCGRAW, Oiairnn.

I CONCUR:
SPENCER T. NISSEN,

Member.

I CONCUuR:
SHERMANP. KIMBALL, Member.
25 Gholson, Bars
Holmes Constr. Co. v. United States, 173 Ct. Cl. 374 (1965), and
cases cited.
26In advance of the hearing the Government may wish to establish the authenticity of
such exhibits by resort to discovery, where appropriate.
27 By this action we are not to be understood as intimating any opinion on the question
of the admissibility of particular exhibits if they are proffered at the hearing.
28Response to Appellant's Motion to Expunge, Appendix A, Government's Comments on
Specific Objections to Exhibits, p. 3,
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ORIMXINAL JURISDICTION

Indian

OF INDIAN

Tribes: Generally-Indians:

TRIBES OVER NON-INDIANS

Criminal Jurisdiction:

Law and

Order-Statutes
Indian tribes generally do not possess criminal jurisdiction over non-Indians unless there still remains in force a treaty provision whereby a tribe
acquired "exclusive jurisdiction over such offenses" as provided by section 1152, Title 18, United States Code. While that reference to exclusive
tribal jurisdiction still appears in section 1152, it is doubtful that any such
jurisdichon has survived. since, though initially some treaties may have
granted criminal jurisdiction over non-Indians, later treaty provisions
usually required the tribes to seize and surrender offenders to designated
Federal officials.

M4-36810
To:

August 10,1970

SECRETARY OF THE INTERIOR.

SUBJECT:

CRuMINAL

JURISDICTION

OF INDIAN

TRIBES

OVER NoN-

INDIANS.

You requested, by furnishing this officea copy of your memorandum
of March 9, 1970,to the Vice President, that we review the problems of
state taxation on Indian reservations and tribal jurisdiction over nonIndians. I have undertaken in this memorandum a review of tribal
criminal jurisdiction over non-Indians.1 We will consider the state
taxation matter in a later memorandum.
The question of criminal jurisdiction of an Indian tribe over a nonIndian was ruled on in Ex parte Kenyon, 14 Fed. Cas.353 (No. 7720)
(C.C.W.ID.Ark., 1878). The court in that case denied tribal jurisdiction of a Cherokee court over a non-Indian accused of theft. Citing
Revised Statutes of 1873, section 2146,the Court in Kenyon stated in

part:
** * if there was any crime committed, at any time, it was committed not only
beyond the place over which the Indian court had jurisdiction, but, at the time it
was committed, ty one over whose person such court did not have jurisdiction;
because to give this court jurisdiction of the person of the offender, such offender

'It should be noted that the question of tribal jurisdiction discussed in this memorandum
relates to action by tribes in the exercise of remaining sovereign authority and does
not relate to Courts of Indian Offenses which are courts established by the Secretary and
by the provision of 25 CF Part 11 exercise jurisdiction over Indians only. See United
States v. Clapox, 35 Fed. 575 (D.C. Ore. 1888). Further, not all Indian groups organized
under the Indian Reorganization Act, 48 Stat. 987, retained sovereign authority if they
were not recognized as sovereign prior to being reorganized. See Federal Indian Lw,
Interior Department (1958), p. 411, fn. 36. In organizing under written constitutions
most tribes have limited criminal jurisdiction of their laws and courts to Indians.

77 I.D. Nos. 6, 7; 8, and 9
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must be an Indian, and the one against whom the offense is committed must also
be an Indian.'

Revised Statutes Section 2146,supra, provides:
Sec. 2146 The preceding section [extending the general laws of the United
States to Indian country] shall not be construed to extend to any Indian committing any offense in the Indian country who has been punished by the local law
of the tribe, or to any case where, by treaty stipulations, the exclusive jurisdiction over such offense, is or may be secured to the Indian tribes respectively.

Section 2146 derived from section 25 of the Act of June 30, 1834,4
Stat. 72i, 733.3Section 25 of the 1834Act was construed by the Attorney General as excluding criminal jurisdiction over non-Indians. See

20p. Atty.Gen.693 (1834)atpage695:
* * the 25th section of the act of the 30th of June, 1834, declares that so much
of the laws of the United States as provides for the punishment of crimes comnitted within any place within the sole and exclusive jurisdiction of the United
States, shall be i force in the Indian country; with a proviso, that the same shall
not extend to crimes committed by one Indian against the person and property
of another: thus evidently proceeding on the supposition that, under the treaties
in relation to the Indian/country west of the Mississippi, the Indian laws would
only be applicable to Indians themselves.

See also 7 Op. Atty. Gen. 174 (1855) at page 179:
* * the Choctaws express a wish in the treaty that Congress would grant to
the Choctaws the right of punishing, by their own laws, "any white man" who
shall come into the nation, and infringe any of their national regulations (Art.
4). But Congress did not accede to this request. On the contrary, it has made provision, by a series of laws, for the punishment of crimes affecting white men,
committed by or on them in the Indian country, including that of the Choctaws,
by the courts of the United States. (See act of June 30, 1834, iv Stat."at Large,
p. 729, and act of June 17,1844, v Stat. at Large p. 680.) These Acts cover, so far
as they go, all crimes except those committed by Indian against Indian.

Section 2146 was incorporated in Section 1152 of Title 18, United
States Code.4
2 Accord, JEx parte Morgan,
20 Fed. 298, 308 (D.C.WD.Ark. (1883)) also based upon
construction of R.S. Sec. 2146. Though this and the 1855 opinion of the Attorney General,
infra, suggest that Indian tribes do not have jurisdiction over members who commit
offenses against non-Indians, the practice and interpretation given Section 1152, United
States Code, Title 18, has been to recognize jurisdiction of tribes over offenses by tribal
members against non-Indians. See Federal Indian Law, Interior Department (1958)
pp. 447-448; 55 I.D. 14, 58.
That section reads as follows:
"Sec. 25. And be it further enacted; That so much of the laws of the United States as
provides for the punishment of crimes committed within any place within the sole and
exclusive jurisdiction of the United States, shall be in force in the Indian country:
Provided, The same shall not extend to crimes committed by one Indian against the
person or property of another Indian."
4 See reviser's note. Section 1152, Title 18, U.S. Code provides:
"Except as otherwise expressly provided by law, the general laws of the United States
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Where the provisions of a statute are carried forward and embodied
in a codification in the same, or substantially the same words, the latter
provision is considered a continuance of the former statute and of the
policy and the interpretations given that statute. 82 C.J.S. Statutes
sec. 276. It is my conclusion, therefore, that unless there still remains
in force a treaty provision whereby a tribe acquired exclusive
jurisdiction over sucI offense" as provided by

Section1152,

Indian

tribes generally do not possess criminal jurisdiction over non-Indians.
Though the statute, 18 U.S.C. sec. 1152, retains that reference to
exclusive tribal jurisdiction acquired by treaty it is doubtful that any
such jurisdiction which may have been vested in a tribe has survived.
It is interesting, in this regard, to note that the Cherokee treaty of
1791,7 Stat. 39, included this provision:
If any citizen of the United States, or other person not being an Indian, shall
settle on any of the Cherokees' lands, such person shall forfeit the protection
of the United States, and the Cherokees may punish him or not, as they may
please.

Thfat provision was amended by the treaty of February 27, 1819, 7
Stat. 195,which provided that "white intruders" were to be proceeded
against by the United States in accordance with the provisions of the
Trade and. Intercourse Act of 1802, 2 Stat. 139. Similarly, though
by the provisions of some early treaties criminal jurisdiction was
granted Indian tribes, provisions in later treaties required tribes to
seize and surrender trespassers or "badmen" to designated Federal
officials.While we have not made an exhaustive survey of treaties with
respect to provisions granting criminal jurisdiction over non-Indians,
and therefore subject to the possibility that in a rare instance such
jurisdiction may have survived, the answer to the question posed by
the members of the National Council on Indian Opportunity must be
that Indian tribes do not possess criminal jurisdiction over nonIndians, such jurisdiction lies in either the state or Federal
governments.
MITCHELL MELICE,

Solidtor.
as to the punishment of offenses committed in any place within the sole and exclusive
jurisdiction of the United States, except the District of Columbia, shall extend to the
Indian country.
"This section shall not extend to offenses committed by one Indian against the person
or property of another Indian, nor to any Indian committing any offense in the Indian
country who has been punished by the local law of the tribe, or to any case where, by
treaty stipulations, the exclusive jurisdiction over such offenses is or may be secured to
the Indian tribes respectively."
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APPEAL BY THE CONFEDERATED SALISH AND KOOTENAI TRIBES
OF THE FLATHEAD RESERVATION, IN THE MATTER OF THE
ENROLLMENT OF MRS. ELVERNA Y. CLAIRMONT BACIARELLI

IA-1972-X-9

Decided August 25, 1970

Indian Tribes: Enrollment
The enrollment actions of a tribal
council, acting under a duly adopted
does not provide for review by the
applicable act of Congress, are final

enrollment committee and a tribal
and approved tribal constitution that
Secretary, and in the absence of an
insofar as they relate solely to tribal

questions.::

Indian Tribes: EnrollmentAppeals-Secretary of the Interior
Once a tribal council acts to deny a person's application for enrollment,
and there is no provision in the tribal constitution or in an appliecable aet
of Congress for appeal of that determination to the Secretary, there exists
jurisdiction in the Secretary to review only the effect of the counil's action
on the distribution of tribal assets over which the 'Secretary has been granted

authority as trustee by the Congress.

MR.FRED WnrrwoRTH,

Chairman,

ConfederatedSalish andKootenaiCouncil,
Dixon, Montana 59831
August 2.5,1970.
DEAR MR. WHITWORTn:

The Confederated Salish and Kootenai Tribes of the Flathead
Reservation appeal from a decision dated August 19, 1969, by the
Acting Deputy Commissioner of Indian Affairs, upholding a decision
of April 1, 1968, by the Area Director. Assuming jurisdiction for the
Department and agreeing with Mrs. Baciarelli's interpretation of
Article II of the Tribes' Constitution 1 and tribal ordinance

I Article II,

as approved May 5, 1960:
membership of the Confederated Tribes of the
Section 1. Confirmation of Bols.-The
Flathead Reservation is confirmed in accordance with the per capita rolls as from time to
time prepared.
Section 2. Present Membership.-Membership in the Tribes on and after the date of the
adoption of this amendment shall consist of all living persons whose names appear on the
per capita roll of the Confederated Salish and Kootenai Tribes of the Flathead Reservation,
Montana, as prepared for the per capita distribution as shown on the per capita roll paid
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35-A,2 the Area Director and the Acting Deputy Commissioner proceeded to a consideration of the facts in the case and ordered Mrs.
Baciarelli's enrollment.
in February 1959 together with all children of such members, born too late to be included
on such per capita roll and prior to the effective date of this section who possess one-fourth
(Ii) or more Salish or Kootenai blood or both and are born to a member of the Confederated
Tribes of the Flathead Indian Reservation. Subject to review by the Secretary of the
Interior, the Tribal Council shall make any necessary corrections in this 1959 membership
roll so that no one eligible for membership under prior constitutional provisions shall be
excluded therefrom.
Section, S. Future
embershi.-Future
membership may be regulated from time to time
by ordinance of the Confederated Tribes subject to review by the Secretary of the Interior.
Until and unless an ordinance is adopted any person shall be enrolled as a member who
shall (a) apply, or have application made on his behalf, establishing eligibility under this
provision; (b) show that he is a natural child of a member of the Confederated Tribes;
(c) that he possesses one-quarter (1/4) degree or more blood of the Salish or Kootenai Tribes
or both, of the Flathead Indian Reservation, Montana; (d) is not enrolled on some other
reservation.
Section 4. Adoption.-The Tribal Council shall have the power to enact and promulgate
ordinances, subject to review by the Secretary of the Interior, governing the adoption of
persons as members of the Confederated Salish and Kootenai Tribes.
S

A

*

*

*

a

*

*

*

Section 7. Current Membership Roll.-The membership roll of the Confederated Salish and
Kootenai Tribes of the Flathead Reservation shall be kept current by striking therefrom the
names of persons who have died or have lost membership pursuant to this Constitution
and adding thereto the nrames of persons who shall have established eligibility or been
adopted The roll so prepared shall be the basis for determining the right of persons whose
names appear thereon to share in annual per capita distribution of funds or in any other
tribal property, subject to Secretarial approval.
I Section 8. Rules of Procedure.-The Tribal Council shall have the authority to prescribe
rules to be followed in compiling a membership roll in accordance with the provisions of
this article, the completed roll to be approved by the Tribal Council of the Confederated
Salish and Kootenai Tribes. In case of distribution of tribal assets, the roll shall be
submitted to the Secretary of the Interior for final approval as may be provided by law.
2 Ordinance 35-A, as approved November 24, 1961:
BE IT ENACTED BY the Council of the Confederated Salish and Kootenai Tribes, That
this Ordinance s adopted for the purpose of establishing uniform procedures for enrollment
(including enrollment by adoption) pursuant to the Constitution and Bylaws of the Confederated Salish and Kootenai Tribes of the Flathead Reservation, Montana, (henceforth
referred to as the Constitution) as follows;

A. Procedurefor enrollmentunder Article II, Section of the Constitution.-The appli-

cant, or the next friend of the applicant if applicant is too young to act on his own behalf,

must:
1. Make formal application to the Tribal Council requesting enrollment as a member of
the Confederated Tribes;
2. Show that he (or she) is a natural child of a member of the Confederated Tribes,
giving necessary data on such parent;
Footnote continues on next page.
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The case involves: (1) the authority of the Secretary to order the
tribal enrollment of Mrs. Baciarelli; (2) the authority of the Secretary
to consider Mrs. Baciarelli to be a member of the Tribes for the limited
purpose of receiving tribal funds or property over which the Secretary
S. Show that he (or she) possesses one-quarter degree or -more blood of the Salish or
Kootenai Tribes, or both, of the Flathead Indian Reservation, Montana;
4. Show that he (or she) is not enrolled on some other reservation.
B. Procedure for enrollment by adoption under Article TI, Section 4 of the Ponstitution.The applicant must:
1. Make formal application to the Wribal Council requesting enrollment by adoption as a
member of the Confederated Tribes;
2. Establish one of the following:
(a) Show that he (or she) was eligible at birth for enrollment under the provisions
of Article II. Section 1(b) of the Constitution as it existed prior to amendment, and that
he (or she) was born prior to May 4, 1960. That is, the applicant must show that he
(or she) was born to a member of the Confederated Salish and Kootenai Tribes of the
Flathead Reservation who was a resident of the Reservation at the time of his (or her)
birth. Residence means actual residence within the boundaries of the Flathead Reservation.
A member who was, or is, merely temporarily away from the Reservation for the purpose
of attending school or serving in the Armed Forces of the United States (Army, Navy,
Air Force, Marine Corps,) Coast Guard), provided he continues to maintain his home on
the Reservation, shall be considered a resident. In the event the member does not return
to the Reservation after completion of school or discharge from the Armed Forces, such
member shall be considered a non-resident from the date of departure from the Reservation
for school or the Armed Forces. Absence from the Reservation for work, including war
work, does not constitute temporary absence under this provision.
(b) As an alternative to (a) above, show that he (or she) was eligible at birth for
enrollment under the provisions of Tribal Ordinance 4A and was born during the period
from October 4, 1946, to April 2, 1951; that is, he (or she) was born to an enrolled and
recognized member of the Confederated Salish and Kootenai Tribes, and possesses no less
than one-sixteenth degree of Salish or Kootenai blood, or both. Under this particular provision only, residence of the member parent on the Reservation at time of birth is not a
requirement, except that those members who had continually resided away from the
Flathead Reservation for a period of 10 years lost the right to enroll their children, unless
such member was employed in government service, or in educational or public institutions,
or was a non-resident because of ill health. When ill health was the reason, then a doctor's
certificate stating the causes of ill health and the need for living away from the Reservation
is necessary.
(c) As an alternative to (a) and (b) above, show that he (or she) was eligible at birth
under the provisions of Tribal Ordinances 10A or 18A and was born during the period
from April 3, 1951, to May 4, 1960; that is, he (or she) was born to a member regardless
of residence and possesses no less than one-fourth degree of Salish or Kootenai blood, or both.
3. Show that because of neglect or error he (or she) was not enrolled when eligible
under 2 (a), (b), or (c) above.
4. Show that he (or she) is not enrolled on some other reservation.
C. General Provisions
1. The Tribal Council must pass on adoptions before they are lawful, a majority of the
quorum voting for the motion.
2. The rights of all enrollees are prospective only and enrollment as a member does
not entitle the enrollee to retractive[sic] rights and privileges.
3. The applicant for enrollment, including enrollment by adoption, must assume the
burden of proof on all matters incident to his enrollment.
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has been granted authority by the Congress; and (3) the interpretation
of the tribal constitution and ordinance as they bear on the facts of
Mrs. Baciarelli's petition. Each point will be considered in turn. Because of our determination of the legal issues and our interpretation
of the tribal constitution and ordinance, it will be unnecessary to coisider the questions of fact. Accordingly, the documents submitted as
"additional information" by Mr. Richard A. Baenen on September 15,
1969, have played no part in the consideration of this appeal.
First. There exists in the Secretary of the Interior no jurisdiction to
enroll Mrs. Baciarelli as a member of the Confederated Tribes.
Enrollment in the Tribes is governed by the tribal constitution and
the tribal ordinances adopted thereunder. No provision is contained in
them for secretarial action or review.
The enrollment actions of the enrollment committee and the tribal
council, therefore, acting under a duly adopted and approved constitution that does not provide for review by the. Secretary, and in the
absenceof an applicable act of Congress, are final insofar as they relate
solely to tribal questions. Where, as here, there is no provision in the
tribal constitution for review by the Secretary, and where, as here,
there is no applicable act of Congress, the Secretary's authority becomes pertinent only where there is trust property under his supervision to disburse to the members of a tribe. Nowhere in Ordinance
35-A is the Secretary granted authority under the tribal constitution
to order the enrollment of a person rejected by the Tribal Council; the
Secretary's only power, recognized by Sections 7 and 8 of Article II,
is to order that tribal assets under his supervision as trustee be distributed to someone not listed on the roll prepared by the Tribal
Council. Martinez v. Southern Ute Tribe of Southern Ute Reservation,
249 F. 2d 915, 920 (10th Cir. 1957)-, cert. denied, 356 U.S. 960 (1958),

states a tribe's power to determine its membership as follows:
[In absence of express legislation by Congress to the contrary, a tribe has the
complete authority to determine all questions of its own membership, as a political entity. [Citations omitted.]
See also 55 I.D. 14, 33 (1934)
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The power of an Indian tribe to determine questions of its own membership
arises necessarily from the character of an Indian tribe as a distinct political

entity.

* *

Second. Once the Tribal Council acted to deny Mrs. Baciarelli's
application for enrollment, there existed jurisdiction in the Secretary
to review only the effect of the Council's action on the distribution of
tribal assets over which the Secretary exercises authority for the United
States.
See 58 I.D. 628 (1944), where the distribution of funds was at issue.
See also Martinez, supra:
* *. * [I]t has been held that 25 U.S.C.A. sec. 163 and its predecessors qualify
that power of an Indian tribe [to determine questions of tribal enrollment] where
the question involved is the distribution of tribal funds and other property under
the supervision and control of the federal government. [Citations omitted.] It
appears that for purposes of which the tribe has complete control, the tribe
conclusively determines membership; but where departmental action is authorized, the department may approve or disapprove the membership rolls of the
tribe.

See also 55 I.D. 14, 39-40 (1934):
The power of an Indian tribe to determine its membership is subject to the
qualification, however, that in the distribution of tribal funds and other property
under the supervision and control of the Federal Government, the action of the
tribe is subject to the supervisory authority of the Secretary of the Interior.
[Citations omitted.] The original power to determine membership, including the
regulation of membership by adoption, nevertheless remains with the tribe, and
in view of the broad provisions of the Wheeler-Howard Act, it is my opinion that
the Secretary of the Interior may in the future define and confine his power of
supervision in accordance with the terms of the constitution adopted by the tribe
itself and approved by him.

Third. Though the Secretary may not order Mrs. Baciarelli's enrollment for tribal purposes, he may, if he disagrees with the Tribes' conelusion that she does not qualify for tribal membership under their
constitution and ordinances, order a member's share of the tribal assets
under his supervision as trustee to be paid to Mrs. Baciarelli. However,
we find that the interpretation here made of Article II and Ordinance
35-A by the Council, upon which her right to tribal membership depends, is correct, and that the interpretation of them made by the
Bureau o Indian Affairs is erroneous.
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The legislative history of Article II, adopted January 20, 1960,
and approved by the Secretary on May 5, 1960,is pertinent. It followed
a 1958 opinion by the Deputy Solicitor, 65 I.D. 97, that, in effect,
invalidated tribal rolls prepared under previous enrollment ordinances. The Tribes were satisfied with their rolls, and so Section 1 of
the new Article II settled the matter. Section 2 was intended only to
bring up to the 1960 date of the new Article II the roll prepared in
1959. Section 4 provides that the Tribal Council shall have the power
to enact and promulgate ordinances governing the adoption of persons into the Tribe. Section 3 is the one in question here, since the
Area Director and the Acting Deputy Commissioner rely on it for
their decision and find on the facts of the case that Mrs. Baciarelli
meets the requirements there set forth.
The Area Director and the Acting Deputy Commissioner have read
Section 3 to mean that after May 5, 1960, any applicant, regardless
of age, meeting the requirements specified in the section, is entitled
to enrollment. Such a reading would render meaningless the specific
procedures set forth in Ordinance 35-A. Under Subparagraph 2(a)
of Ordinance 35-A, establishing the procedures to be followed for
adoption into membership under Article II, Section 4, of the tribal
constitution, adoption is limited to persons born prior to May 4, 1960.
The clear implication, therefore, is that unenrolled persons born before
that date are not entitled to membership by right under Section.3, just
as persons born after that date are not eligible for adoption under
Section 4. The fact that adults as well as minors may apply for membership under the provisions of Ordinance 35-A governing Section 3
membership proves no more than that the Tribes expect the ordinance
to be in effect at least long enough for persons born. in 1960 and later
to make their own applications if none is made on their behalf.while
they are too young to, act for themselves. Since Mrs. Baciarelli was
born in 1936,she must be enrolled by adoption or not at all.
Although Mrs. Baciarelli may be able to meet the qualifications for
adoption set out in Ordinance 35-A, that in itself is insufficient to win
adoption into the tribes since one of the conditions for adoption is, as
stated in C, 1 of the Ordinance:
The Tribal Council must pass on adoptions before they are lawful, a majority
of the quorum voting for the motion.
400-523-70
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Consequently, until the Tribal Council so acts to adopt Mrs.
Baciarelli, she will not be a member of the Tribes either from the
purely tribal point of view or as a person found eligible to share in
Federal distributions of tribal property. The appeal of the Tribes in
this case is accordingly sustained.
Sincerely yours,
HARRIsoN LOESCn,

Assistant Secretary of the Interior.
DePAOLI BROTHERS
NORTH AMERICAN ROCKWELL CORPORATION

IBLA-70-525

Decided September 22, 1970

Private Exchange: Protest-Private

Exchange: Classification

Where, after a land office of the Bireau

of Land Management dismissed

a protest against a private exchange, the protestant shows that it had not
been served properly with notice of the proposed classification of the public
land for exchange, the decision will be set aside and the case remanded for
compliance with the land classification procedures prescribed by the Department's regulations.
APPEAL FROM NEVADA LAND OFFICE,
BUREAU OF LAND MANAGEMENT

DePaoli Brothers have appealed to the Director, Bureau of Land
Management, from adecision dated February 2, 1970, wherein the
Bureau's land officeat Reno, Nevada, dismissed a protest by DePaoli
Brothers against a private exchange application filed by North American Rockwell Corporation, N 3476.1
Among other contentions in their protest and appeal, DePaoli
Brothers allege that they had not been served with notices of the proposed classification or of the classification of the lands involved in
the exchange application, as required by 43 CFR 2411.1-2(b) (now

'

Effective July 1, 1970, the Board of Land Appeals, Office of Hearings and Appeals,
assumed jurisdiction over all appeals pending before the Director, Bureau of Land Management, in the exercise of supervisory jurisdiction of the Secretary of the Interior (35 P.R.
10012, June 18,1970).
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43 CFR 2462.1). The land office decision acknowledged that the Bureau
had erred in not notifying DePaoli Brothers, a duly authorized user,
under grazing permit, of some of the lands included in the proposed
classification and in the classification for disposal by exchange.
The Department's regulations implementing the Classification and
Multiple Use Act, 43 U.S.C. sec. 1412 (1964), provide that all authorized users of the public land, including grazing permittees or licensees,
will be given notice of any proposed classification of the land, and the
opportunity to be heard by the State Director, Bureau of Land
Management, on the proposal. Tis provision is mandatory in its
nature.
As the State Director did not follow the requirements of the Department's regulations in processing the Bureau-motion classification,
N 2573, through failure to serve notice of the proposed classification
on DePaoli Brothers, it must be held that the purported classification
for disposal is ineffective. The published notice of the exchange application of North American Rockwell Corporation must be set aside as
being premature for the reason that the selected land in the exchange
application is not supported by proper classification for disposal by
exchange. This, of course, makes the appeal by DePaoli Brothers moot.
Therefore, pursuant to the authority delegated to the Board of Land
Appeals by the Secretary of the Interior (211 DM 211.13.5; 35 F.R.
12081), the decision appealed from is set aside, and the case is
remanded to the Bureau of Land Management for further action consistent with this decision.
NEWTON FRISHBERG, ChairmaDn.

I CONCUR:
FRANCIS MAYHUE, IHleMber.,

I CONCUR:
EDWARD W. STUEBING,

Member.
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J. D. ARCHER
IBLA-70-35

Decided September

23, 1970

Phosphate Leases and Permits: Permits
An application for a phosphate prospecting permit is properly rejected upon
the basis of a previous determination by the Geological Survey that the land
applied for is subject to the leasing provisions of the Mineral:Leasing Act.
without a review of the evidence relied upon in the initial determination
where no evidence is submitted suggesting error in that determination.
APPEAL FRON THE BUREAU OF LAND MANAGEXZIENT

J. D. Archer has appealed to the Secretary of the Interior from a
decision dated February 7, 1969, whereby the Officeof Appeals and
Hearings, Bureau of Land Management, affirmed a decision of the
Idaho land officerejecting his application Idaho 2181,filed pursuant to
section 9(b) of the Mineral Leasing Act, as added by the act of
March 18, 1960, 30 U.S.C. sec. 211(b) (1964), for a phosphate prospect-

ing permit.
Appellant's application was filed on March 18, 1968, for 520 acres of
land in the SE/4 and N-/2 SW1/4 sec. 4, SE4SE1/4 sec. 5, SW1/4 NE1/4

sec. 8, and N/2SWI/4, SEl/4 NWl/2 , NI/ 4 NE1/4and SEy 4 NEl/4 see. 9,
T. 9 S., R. 43 E., B.M., Idaho. The application was rejected by the land
office on October 24, 1968,upon the basis of information contained in
a report from the Geological Survey dated August 15, 1968. According to that report, the described lands were included in phosphate lease
application Idaho 015934,filed on January 8, 1965,by Don L. Mount,
and although the lease application was subsequently withdrawn, the
lands were, at that time, determined to be subject to the leasing provisions of the Mineral Leasing Act. See Don L. Mount, A-30682 (May 5,
1967).

Appellant challenged the action of the land office,arguing in an appeal to the Director, Bureau of Land Management, that the classification procedure prescribed by the law and the regulations was not
followed and that no evidence was cited by the Geological Survey in its
report which would show the lands to be subject to the leasing provisions of the Mineral Leasing Act.
The Office of Appeals and Hearings found, in its decision of
February 7, 1969,that appellant had asserted, without substantiation,
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that the lands applied for are subject to the prospecting provisions
of the Mineral Leasing Act and that he had, in effect, suggested that
a reclassification of the land was required to be made pursuant to his
application. After pointing out that a prospecting permit may not be
issued for land when information is available from which the existence
and workability of phosphate deposits within that land can be determined or inferred, it held that the lands in question had been found to
contain sufficient phosphate to warrant development under the leasing
provisions of the act, that appellant's argument was not persuasive of
error in the classification of the lands as suitable for leasing only and
that appellant's application was, therefore, properly rejected.
In his current appeal, Archer again makes the bald assertion that
the lands applied for are subject to the prospecting provisions of the
Mineral Leasing Act for the reason that it is necessary to conduct
exploration to determine the existence or workability of phosphate
deposits. Again he fails to suggest why such exploration is necessary.
The main thrust of his argument appears to be that his application
cannot be rejected without a formal report, prepared in express response to his application, on the geology of the lands described in the
application. He asserts that:
The Geological Surveys [sic] position is that once having reported on portions
of lands they have no further obligation to adjudicate further cases on their
merits.
There is no formal classification by the Survey, as required by the law and
regulations. The application must be considered on its own merits as to the lands
applied for.
The Survey has filed no report specifically showing why the lands should be

subject to leasing. * * *

Undeniably, appellant's application "must be considered on its own
merits." But what merits has the application which have not been
considered?
Appellant does not explain what "law and regulations" have been
violated or ignored in this case. The fact is that neither the statutes
(43 U.S.C. secs. 211-214 (1964)) nor the Department's regulations
(43 CFR Part 3160, 1970 Rev.) prescribe the manner in which a
'The Department's regulations were revised on May 12, 1970, and the applicable regulations are now contained In 43 CFR Part 3500, 35 F.R. 9699 (June 13, 1970).
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determination as to whether or not land is subject to the issuance of a
phosphate prospecting permit is to be reported. As a matter of practice,
it is customary for a land office,upon receipt of an application for such
a permit, to request the Geological Survey to determine whether or not
the lands described in the application are subject to the prospecting
provisions of the leasing act. Generally, in response to such a request,
the Geological Survey prepares a report in which it sets forth the
results of any exploratory work which may have been performed in
the area and incorporates, by reference, published mineral survey
reports and other pertinent data shedding light on the mineral character of the lands described in the application and in which it sets
forth its conclusions with respect to the known presence of workable
deposits of phosphate. The substance of that report is then incorporated into the decision which the land officeissues in acting upon the
application for a permit.
But while the foregoing procedure is normally followed, the Department is not precluded from deviating from the pattern in some
particulars. The Director of the Geological Survey has been expressly
entrusted by Congress with the "classification of the public lands and
examination of the geological structure, mineral resources, and products of the national domain." 43 U.S.C. sec. 31 (1964). When the
Geological Survey has concluded from the available geological date
that further exploration is, or is not, needed to determine the existence
or workability of phosphate deposits within a particular area, the
Secretary may rely upon the reports of the Survey setting forth the
conclusions reached without examining the technical date upon which
those conclusions were based. See Carl Nyman, 59 I.D. 238 (1946);
Roland C. Townse'nd, A-30142, A-30250 (September 14, 1965).

In this instance, the Geological Survey simply reported that it had
previously found the lands described in appellant's application to be
suitable for leasing, and, upon the basis of its earlier determination, it
recommended the rejection of the application. The only question presented on this appeal is whether such a report is an adequate basis for
action by the land office.We find that it is.
This is not to say, of course, that appellant has no right to know.
what facts support the conclusions of the Geological Survey or to
challenge those conclusions. Appellant is entitled, upon proper inquiry
of the Geological Survey, to be advised of the factual basis for the
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Survey's conclusions and to question, for cogent reasons, the soundness
of the Survey's determination. The record before us, however, contains no evidence of any attempt on the part of appellant to ascertain
from the Geological Survey the basis for its initial determination that
the lands now applied for are subject to leasing. In the absence of a
showing that there was an abortive attempt to obtain additional information, we do not find that appellant has been denied fair consideration of his application. As no error has been shown in the determination that the lands are subject to leasing and are, therefore, not subject
to the prospecting provisions of the Mineral Leasing Act, the application was properly rejected.
Therefore, pursuant to the authority delegated to the Board of Land
Appeals by the Secretary of the Interior (211 DM 13.5; 35 F.R.
12081), the decision appealed from is affirmed.
MARTIN RITvo, Meiber.
I CONCUR:
EDWARD W.

I

STEUBING,

Mewnber.

CONCUR:

ANNE

LEWIS, Member.

APPEALS
OF AL JOHNSON CONSTRUCTION
COMPANY AND
MORRISON-KNUDSEN COMPANY, INC., AL JOHNSON CONSTRUCTION COMPAN5IY

IBCA-789-7-69 ICA-790-7-69

Decided September 30. 1970

Contracts: Construction and Operation: Changed Conditions-Contracts:
Disputes and Remedies: Burden of Proof-Rules of Practice: Evidence-Rules of Practice: Witnesses
A first category changed conditions claim is denied where, in a ease decided
upon the record without a hearing, the Board finds that the appellant has
failed to show by a preponderance of evidence that the sand content of the
designated borrow area differed materially from the representations made
by the Government; or that information allegedly withheld by the Government affected the appellant's bid with respect to either the sand content
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represented to be present or the pit 'recovery factor used. The Board notes
(i) that the only testing performed by the appellant to determine sand content was done some eighteen months after contract completion (ii) that such
testing involved three of twenty-three test borings for which information was
shown by the Government in the invitation; and (iii) that the results of
the appellant's testing (as contrasted with that of the Government) were
stated as conclusions without any details being furnished as to the methods
employed in testing or grading of the samples taken. In addition, the Board
found that appellant had failed to offer any evidence to support its contention that the so-called total accountability approach was based upon an
accepted trade practice.

Contracts: Construction and Operation: Changed Conditions-Contracts:
Disputes and Remedies: Burden of Proof-Rules of Practice: Evidence-Rules of Practice: Witnesses
Claims of changed conditions in both the first and second category are
denied, in a case decided upon the record without a hearing, where the Board
finds that appellant has failed to show by a preponderance of evidence that
chhnged conditions in either category were encountered. With respect to the
first category changed conditions claim, the Board noted that the appellant's
action in acknowledging the accuracy of information provided in the Government's test borings would appear to preclude appellant from relying upon
the contention that the conditions represented by the Government's test borings were materially different than conditions encountered in actual excavation. Respecting the second category changed conditions claim, the Board
found (i) that conditions encountered could not be said to be unknown where
the appellant acknowledged that the physical conditions and characteristics
of all materials tested throughout the Government's aggregate source were
consistent with its prebid studies; and (ii) that conditions encountered could
not be said to be unusual where the appellant acknowledged that prior to bid
it had anticipated that conditions of the type encountered would be met and
failed to show that the adverse conditions present were materially different
than should have been expected.
BOARD OF CONTRACT APPEALS

These two appeals are similar in that each involves claims by the
same subcontractor, L. G. Everist, Inc., for additional costs attributed
to changed conditions in the quantities and quality of sand in different borrow pits, to be used in aggregate for concrete dams under
separate prime contracts. The dams and borrow areas were at widely
separated locations, the Morrow Point Dam and Powerplant being
in Colorado, while the Swift Dam is in Montana.1
l The two appeals will be discussed in order of their docket numbers with the first being
referred to as the Morrow Point Appeal and the other as the Swift Appeal. The numbered
exhibits for the Morrow Point Appeal and for the Swift Appeal will be prefixed by the
letters "M"and "S", respectively.
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Both claims were denied by the contracting officer in Findings of
Fact dated June 24, 1969. Timely appeals were taken and oral hearings were requested. Thereafter, the Board denied the Government's
Motions 2 to dismiss the appeals and scheduled them for hearing. The
scheduled hearing was never held, however, as a result of counsel for
the parties entering into a Stipulation of Fact under date of January
23, 1970, with respect to each appeal in which they agreed that the
appeals should be decided by the Board on the basis of documentary
evidence of record.
While the facts agreed to in the stipulations have been accepted,
there are a number of matters that are not covered in the stipulations
for which no satisfactory proof has been offered. In addition, the
stipulations are subject to other limitations which preclude the satisfactory resolution of issues in several instances. One typical form of
agreement contained in the stipulations is that the "appellant would
testify" to a certain point. In a few instances that kind of agreement
has been treated in appellant's briefs as if it were the equivalent of
the Government having stipulated to the truth of the matters asserted.
This is not, of course, the case. In referring to Everist or the Prime
Contractor, the term appellant will at times be used to designate
either. For both appeals it has been stipulated that the only issues
presented relate to entitlement.

Horrow Point Appeal (IBCA-789-7-69)
The contract in this appeal provided for the construction of the
Morrow Point Dam and Powerplant on the Gunnison River, and
related work, for an estimated price of $15,436,066.In addition to
the specifications, drawings and other conditions, the contract contained Standard Form 23-A (April 1961 Edition) including Clause
2 In opposing the Government's Motion to dismiss the appeals, the appellant adverted
to the requests for a hearing and stated: " * * No requirement exists to submit evidence
in the Pleadings or Complaint. * * Appellant intends to submit such relevant facts and
data at the hearings as to establish the merits and value of his claim." (Appellant's answers
to Government's Motions to dismiss appeals.)
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4, Changed Conditions as a General Provision. Although all phases
of the work were to have been completed by June 12, 1967, the time
was extended for various reasons until May 24, 1968,4when the work
was accepted as substantially

complete.

The firm of L. G. Everist, Inc., was the subcontractor employed to
furnish the concrete aggregate consisting of gravel and sand to be
obtained from a borrow pit located near Cimarron Creek and in the
vicinity of the dam site.
Pre-bid information furnished to all bidders on Drawing No. 116
(622-D-392) included a table of percentages of sand for 23 test pits
in the borrow area. These percentages ranged from 12.9 percent to 34.6
percent, the weighted average percentage shown being 23.2 percent.
The sand in the North Area (excavated by appellant) was shown to
contain 8.1 percent silt by weight passing a No. 200 screen. The contract
specifications required that sand used in the concrete aggregate contain no more than 3 percent silt.
Appellant claims that its bid was based on an estimate of 89 percent
recovery of usable material from the borrow pit; that changed conditions were encountered in the borrow area in that the percentage of
sand that was available amounted to an average of only 17.2518percent
over the entire area instead of the weighted average of 23.2 percents
represented by the Government and that for this reason it was necessary to process 1,067,853tons of borrow material in order to produce
the required tonnage of sand, as compared with its original estimate
for bid purposes of 815,000 tons of borrow material. The ad""4. CANGED CONDITIONS
"The Contractor shall promptly, and before such conditions are disturbed, notify the
Contracting Officer in writing of: (a) subsurface or latent physical conditions at the site
differing materially from those indicated in this contract, or (b) unknown physical conditions at the site, of an unusual nature, differing materially from those ordinarily encountered
and generally recognized as inhering in work of the character provided for in the contract.
The Contracting Officer shall promptly investigate the conditions, and if he finds that such
conditions do so materially differ and cause an increase or decrease in the Contractor's
cost of, or the time required for, performance of this contract, an equitable adjustment
shall be made and the contract modified in writing accordingly. Any claim of the Contractor
for adjustment hereunder shall not be allowed unless he has given notice as above required;
or unless the Contracting Officer grants a further period of time before the date of final
payment under the contract. If the parties fall to agree upon the adjustment to be made,
the dispute shall be determined as provided in Clause 6 of these General Provisions."
4For a portion of the work the time for completion was extended only to May 15, 1968,
but that segment of the work was accepted as substantially complete on that date.
s In its letter, dated December 1, 1967, the appellant acknowledged that it could only
expect to recover approximately 22.2% sand (M Exhibit No. 30; Findings, Exhibit A, p. 14).
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ditional costs of processing the increased tonnage was claimed to be
$164,941.57.The amount claimed was reduced to $160,000 in the exception to the release on contract.6
In the course of denying the claim, the contracting officer found
(i) that the amount of available sand in the designated aggregate
source did not differ materially from the amount indicated in the
contract and (ii) that the contractor's claim for processing additional
pit materials in the amount of 154,151 tons was due to plant inefficiency and not to changed conditions. The Government also contests the appellant's assertion that its bid was projected upon recovering 89 percent usable material from the borrow pith
In support of its contention that the information in the bidding
documents was erroneous, the appellant relies principally upon (i)
recent testing performed by it which allegedly revealed a major discrepancy in three test pits, insofar as the sand content represented to
be present and the amount of sand actually available was concerned
and (ii) the so-called total accountability approachs which the appellant contends is an acceptable trade practice by which one can
determine the actual sand content by accounting for all the materials
excavated.9 In addition, the' appellant asserts that the Government
withheld material information concerning the sand content of test
pit areas to the prejudice of the appellant.10
6 See Stipulation of Fact (IBCA-789-7-69), paragraphs 7-8, 10.

7 The Government relies in part upon an article entitled "Production and Manufacture
of Fine and Coarse Aggregate" by Nathan C. Rockwood, which was published in Symposium
on Mineral Aggregates 1948 by the American Society for Testing Materials (Special Technical Publication No. 83), and especially the following passage therefrom: "Ordinary commercial screening operations, day in and day out, probably average about 75 percent.
Higher percentages are difficult to obtain. * * *" (Stipulation of Fact (IBCA-789-7-69),
par. 6.)
8In Appellant's Brief, at 15, counsel asserts: "* * * The Governmentat least tacitly
agrees with this approach for on Page 6 of the Stipulation, the Government joins Appellant
in stating 'Consequently the parties agree that the following two matters are in controversy,
and are the primary factual issues in this appeal: A. Is the 42,600 tons of unrecovered minus
No. 4 material in feed to gravel screening plant sand or degraded rock accumulated by
breakage and dozing? B. Is the 9,100 tons, labeled by the Government as "sand In surge
pile" (-No. 4) sand?'"
9 See Appellant's Brief, 14,15.
16` *
had the Government furnished Appellant with all the pertinent Information
it possessed, Appellant may have expected the sand content to be less than 23% or would
have used a different pit recovery factor." (Appellant's Brief, 12.)
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To establish a changed condition of the first category an appellant
must show by the preponderance of the evidence that the subsurface
or latent physical conditions at the site differed materially from those
indicated in the contract?- For the unqualified positive representation
required for a first category changed condition,12 the appellant is
relying upon the alleged material difference between the weighted
average shown in the contract for the percentage of sand available in
the specified borrow area based upon logs of boringsfor 23 test pits
and the amount of sand recovered from the area designated. In the
past, the boards1 3 have questioned whether logs of exploration can be
relied upon as positive representation of what the contractor could
expect to encounter in the general area of excavation. This rationale
was the basis for the denial of a contractor's claim of changed condi-

41
tions in a very recent case.
The contracting officer's finding that the amount of available sand
in the designated aggregate source did not differ materially from
the amount indicated by the contract was based upon tests conducted
5
(i) duringp erformance of the contract,'
and (ii) following its completion.16
In the Stipulation the appellant acknowledges that it performed no testing either in the aggregatepit or in the processing plant
"Roger V. Burke, IBC A-661-8-67 (February 6, 1969), 69-1 B A par. 7493.
12
forrison-Knsdsen C o.,
Inc.
v. United States, 170 t. i. 712, 718 (1965).
*13J
A. Perteing
& Sons, Ine., IBCA-27 (December
3 1, 1957), 64
I .D. 466, 493,
5 7-2
BCA par. 1539,
p . 5466 ("* * * In view of the diversity of the conditions revealed by the
exploratory drilling, it could not reasonably be assumed that the zones of
good, bad, or
indifferent rock would be distributed in a consistent pattern.
e
*
The Board's
of the chnnged conditions claim was affirmed. Patrick Harrison, Inc., NASA BOA denial
No. 95
(February. 15, 1966, 66-1 BOA par. 5369. ee J. A. Tentcling
&
Sons. Inc. v. United States,
182
Ct. el. 691 (1968).
'11Maurice
Mandel, Inc. v. United States, 424 F. 2d 1252, 1255 (8th Cir., 1970). ("Soil
borings are capable of disclosing only actual characteristics of the subsurface
materials
condined within the boring cylinder. Experience teaches that soil conditions within
reasonable area surrounding the bore are likely to possess characteristics substantially a like
sample within the bore. ee Morrison-Knudsen o. v. United States, 545 F. 2d 55, 541, the
170
t. Cl. 712 (1965). But such sampling procedures may fail to accurately demonstrate
overall
area soil conditions, ee P. F. Scholes, Inc. v. United States, 357 F. 2d 963, 174Cl.
Ctt
(1966) ; Fehiaber Corp. v. United States, 151 F. 817, 18 Ct. l. 571, cert. denied,1215
355
U.S. 877,
78 S.
t. 141, 2 L. Ed. 2d 108 (1957).")
Is" " *s reliable and accurate periodic samples of the raw feed into the plant would
constitute the best method of evaluating the claimed changed condition. The contractor
has provided no such data nor, in fact, any sampling data. * *
Prior to receipt of any
notice in October of 1964, the Government requested the cooperation of the
taking periodic belt feed samples. One such sample was taken (see Exhibit contractor in
C attached).
However, contractor cooperation for further samples was refused and the effort dropped.
The one sample taken showed 24.5 percent sand. Accordingly, I have concluded that any
inaccuracies in results caused by the lack of important -raw feed factual data
must be
charged to the contractor.
*
*
"
((MExhibit No. 30; Findings, par.
16"14. One of the most important factors which I have considered13.)
in reaching my
decision Is the result of some recent sampling. In an unexcavated area of the
pit,
tions data for TB-ill showed 22.2 percent of sand. A grading analysis of the specificarecently
excavated pit outside the excavated area located close by TB-ill, and Identified
as BHP-2,
indicated 2.0 percent sand. If similar test data covering the entire pit were available
as
that in hand with respect to TP-il,
a completely accurate determination as to the merits of
the claim could be made; however, the one nstance where such an analysis is possible
confirms the reliability of the original data.* *
5"
(M Exhibit No. 0.)

127]

APPEALS OF AL JOHNSON CONSTRUCTION COMPANY AND
MORRISON-KNUDSEN
COMPANY, INC. AND AL JOLSON
CONSTRUCTION COMPANY
,September 30, 1970

133

until after the job was completed.' It has not disputed the contracting
officer's assertion that it refused to cooperate with the Government in
18
taking periodic belt feed samples.
The appellant vigorously contests the accuracy of the Government's
test pit data, however, on the basis of an affidavit submitted by William
A. Conway, Chief Engineer of L. G. Everist, Inc., Mountain Division.
In a comparative table set forth in the affidavit the Bureau's findings
with respect to sand content for three test pits is shown to be overstated by 15 percent to 53 percent as shown below:
Test Pit
TP-BHP-2(A)*
TP-BHP-176(A)

-

_

2. GE

23. 0

19. 1
16. 8

20. 0
16. 0

19. 6
16.4

Net
Change
15%
37%

34.6

17.5

15.0

16.2

53%

-26.0

TP-BHP-180(A) -

Percent.Sand
S.LGE Avg. 2 &

1. USBR

Average 27.9
17. 8
17. 0
17. 4
35%
"This test pit was reliedupon heavily in the Final Decision(page12) to validate all of the other test
Pitresults.' 9

To vindicate the accuracy of its testing the Government relies principally upon an affidavit submitted by Frank J. Puk, Supervisory
Materials Engineering Technician, Morrow Point Dam in which the
testing procedures used in sampling and testing test hole BHP-2 are
described in detail. As to the sampling procedures, Mr. Pulk states (i)
that accurate evaluation of the test pit required large samples; (ii)
that one dry weight sample was taken on August 7, 1968,and another
was taken on August 8, 1968; (iii) that the sample from the initial
excavation to a depth of 5.0 feet weighed 1,315lbs., while the sample
from the excavation on the following day to a further depth of 6.5
feet weighed 906 lbs.; (iv) that the method employed involved openface cut sampling with backhoe from a hole the dimensions of which
was approximately 5' x 10'; (v) that in both instances the material
obtained from the excavation was spread on a large tarpaulin and
allowed to dry; and (vi) that the use of the tarpaulin was also dictated
by the need to prevent any loss of fines.e0
17

18

Stipulation of Fact (IBCA-789-7-69), par. 5.
See note 15, supra.

19 See

note 16, supre.
20With respect to grading Mr. Puk's

affidavit dated February 6, 1970, states: "On
August 9th, 1968, this total sample was then graded. Both the upper five foot sample and
the lower 1.5 foot sample were graded in the field for the +#4 sizes, using a hopper and
screens setup as pictured on Page 410 of the First Edition of the Bureau of Reclamation
Earth ManuaL After weighing of the minus #4 size portion, the minus #4 portion was
then mixed thoroughly and a representative sample taken and oven dried for a gradation
test in the laboratory on a Tyler 8" diameter Ro-tap sieve shaker. A sample for silt content
was also obtained at this time. To analyze the test pit for content of the various sizes, the
grading results for the whole were determined, by using 76.92% for the 5 foot top portion
and 23.0OS%for the lower .5 foot portion, applied to the grading results of the individual
size percentages and then adding the results for a final grading result of the whole pit."
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By way of contrast the affidavit of Mr. Conway contains very little
detailed information with respect to the manner in which either the
sampling or the grading was performed on behalf of the apellant..
From the affidavit we know that a sampling program involving three
test pits was conducted on November 11, 1969,at the Cimarron Creek
deposit; that the samples were analyzed at Montrose, California; and
that they were later subjected to further gradation checks. While in
his statement Mr. Conway asserts that the actual samples were taken
in accordance with accepted ASTM methods (D75-59) at locations
designated by him, no information has been furnished, for example, as
to (i) the size of the samples taken or (ii) the measures employed to
prevent the loss of fines. We are also without information as to the
manner in which grading of the samples was performed.
The appellant does not rest its entire case, however, upon the results
of testing conducted approximately a year and a half after the contract
work was accepted as substantially

complete. As previously noted,.

it also contends (i) that the sand content of the area in question can
properly be determined by accounting for all the material excavated
and (ii) that the invitation for bids failed to include information
known to the Government which could have caused the appellant to
expect the sand content to be less than 23 percent or to use a different
[)it recovery factor.

With respect to the first contention the appellant has offered no
convincing evidence to show that the so-called total accountability
approach is an acceptable practice in the trade. Statements by counsel
not founded upon any evidence of record are not of probative value; 21
nor are unsupported allegations by an appellant concerning the existence of a trade practice.22

Moreover, the contracting officer specifically found that the appellant's claim for processing additional materials in the amount of
154J151 tons was not attributable to changed conditions but rather
22 The contracting officernoted (i) that
was due to plant inefficiency.
after a sand rake classifier became operative on September 18, 196G,

the yield of sand increased to 18.47 percent or an increase of 3.16
percent over the yield previously obtained; (ii) that by that time
735,346 tolls of raw material (68.5 percent of the total) had been
processed to produce 112,607 tons (15.31 percent) and (iii) that if
proper processing equipment had been installed for such raw materials
2t
Sunset Construction, Inc., IBCA-454-9-64 (October 29, 1965), 72 I.D. 440, 447, 65-2
BCA par. 5188, p. 24,396.
22GeneraZ Electric Comlpany, IBCA-451-S-64 (Aprl 13, 166), 7 I.D. '5, 100. 66-1
BCA par. 5507, p. 25,789. Cf. A. W. Smitib Construction Co., ENG. BCA par. 2844 (March 6,
1968), 68-1 RCA par. 6921, p. 32,008 ("* * * A statement by appellant without factual
evidence is insufficient to prove a changed condition.")
22M Exhibit No. 30; Findings, par. , pp. 5, 6.
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an increased yield of 23,237 tons of sand (3.16 percent) would have
resulted. Based upon this analysis the contracting officer found: "For
sand used in concrete in the amount of 167,864tons at a pit yield of
18.47 percent, the total pit material required would have been in the
amount of 908,847tons or 159,006tons less than processed. Accordingly, it is concluded the contractor's claim for processing additional
pit material in the amount of 154,151tons was due to plant inefficiency,,
and not to changed conditions as alleged."
The appellant does not contest the contracting officer's findings 24
with respect to the increased sand yield after the installation of thel
sand rake.classifier. It contends, however, that the sand yield increased
in 1966 and 1967, because "materials were being taken from pits in
that period of time that the test pit data showed would have a higher
sand yield * * *." 25 Review of the evidence of record does not support the appellant's contention. First, the appellant has not undertaken to controvert Exhibit E to the findings which shows that in
September of 1966,and thereafter, the appellant was in the upstream.
half of the borrow area. Second, the appellant's present position is
directly contrary to its assessment of the sand content of the upstream
versus downstream areas of the deposit even after the contract was
completed16 We also note in passing that the appellant gave some
consideration to the installation of the sand rake classifier as a remedial measure in February of 1965X27
or some 18 months prior to the
time it was installed.
Remaining for consideration is the appellant's assertion that the
Government withheld information which could have caused the appellant to expect the sand content to be less than 23 percent or to have
used a different pit recovery factor.2 8 Direct evidence to support either
of these contentions is entirely lacking. The appellant failed to offer
any bid back-up showing the sand content contemplated or the pit
recovery factor reflected in the appellant's bid as submitted. Mr. Con24 The findings refer to and are based upon a schedule captioned "Sand Production vs.
Raw Feed by Month." (M Exhibit No. 30; Findings, Exhibit D.)
25 See Appellant's Complaint (IBCA-789-7-69),
p. 6.
26 "* * * we would normally expect (and test data indicated) the material to contain
a high percentage of sand at the downstream end of the deposit. Subsequent production
did prove this fact and the percent of sand continually decreased to an overall job average
of 17.9%, as the pit excavation moved upstream." (M Exhibit No. 30; Findings, Exhibit A,
letter of August 1, 1968, p. 4.)
27l Exhibit No. 39J; Government letter dated March 1, 1965, p. 1.
28The difference in sand content revealed by a series of tests conducted by the Government
were apparently resolved to the Government's satisfaction prior to the time the invitation
for bids was issued. See affidavit of William A. Conway, Exhibits E to H, inclusive.
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way's observations concerning pit recovery factor are based upon
hearsay or related to his experience on other jobs.2 9 The proffered
proof is no substitute for the testimony or sworn statement of the
person who prepared the appellant's bid on the instant contract.30
The appellant has offered no explanation of the failure to offer such
evidence.

The Board therefore finds that the appellant has failed to show by
a preponderance of the evidence that a first category changed condition was encountered.3l lAe, therefore, do not reach the issues raised
in paragraph 10 of the Stipulation of Fact concerning the presence
of sand wasted in the screening of material or in the surge pile.32
Even if the appellant had succeeded in establishing a changed condition, however, it would still not be entitled to recover since the evidence of record will not permit a finding that the additional costs for
which claim has been made were attributable to the changed condition 33 encountered and not to the production practices it adhered
to for almost 70 percent of the contract work.

Swift Appeal (IBCA-790-7-69)
The contract in this appeal provides for constructon of a concrete
dam on Birch Creek in Pondera County, Montana, for the estimated
amount of $2,870,689.It included the General Provisions,34set forth in
Standard Form 23-A (June 1964 Edition), and numerous additional
provisions, specifications and drawings. The work was substantially
completed within the specified period as extended, on August 10, 1967.
The appellant claims that a changed condition was encountered in
the borrow area for concrete aggregate. The claim was presented by
the contractor on behalf of its subcontractor, L. G. Everist, Inc. (the
same firm that had a similar subcontract in the Morrow Point Appeal
29 "It is my understanding that L. G. Everist, Inc. based its bid for this project on
89% sand recovery. Based on my experience, such a recovery in the 90% range s often
bid, and achieved. * * *" (Affidavit of William A. Conway, dated January 7, 1970, p. i.)
30Morrison-Knudsen Co., Inc. v. United States, note 12, supra, 170 Ct. Cl. 719, 720. ("The
official of the plaintiff corporation who was in charge of the work of preparing and submitting
the plaintiff's bid on the contract did not testify at the trial. Consequently, the record
is lacking in direct evidence with respect to the effect upon this official's subjective mental
processes of the defendant's misrepresentations concerning the subsurface conditions that
were encountered in drilling holes 260 and 261.")
t Roger V. Burke, note 11, upra.
82 See note 8, supra.
3 See Ace Construction Company v. United States, 185 Ct. Cl. 487, 501 (1968), in which,
referring to the Changed. Conditions clause, the Court of Claims stated: "As the above
language indicates, an equitable adjustment will not be made unless the physical conditions
In question are not only materially different, but are also the cause of the increased costs

of performance. *

*

s"

a One of such provisions is Clause 4, Changed Conditions (note 3, supra).
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decided above). The subcontractor claims that it sustained a loss of
$154,429.81,because it relied upon Government representations in arriving at its estimated costs and subcontract price.
In the Notice of Claim dated August 24, 1966," the subcontractor asserted that its experience to date showed a substantial difference be-.
tween the test data furnished to prospective bidders in the specifications and the actual pit recovery. Work had begun about a year before
the Notice of Claim. From subsequent letters it is apparent that both
first category 36 and second category 37 changed conditions claims are
involved.
In addition the appellant contends that the Government failed to
reveal to bidders certain information as to the mineralogy of the gravel
and sandYaMore specifically, the appellant indicates that had such information been disclosed,39it would have adjusted the 75 percent recovery factor upon which the appellant's bid is said to have been based.
In support of the 75 percent recovery factor the appellant asserts the
existence of an industrial practiced, and its experience under other
contracts.4 ' It again relies upon the so-called total accountability ap4S
Exhibit No. 6; Findings, Exhibit B. According to the letter approximately sixty-four
percent (64%) of the usable requirements of concrete aggregate had been produced as of
August 23, 1966.
as '* * * whereas the Government borings indicated a pit run material containing 82%
Gravel and 18% Sand, we encountered in the actual performance of the work a material
of a different character containing 90.2% Gravel and 9.8% Sand * * ." (S Exhibit No. 6;
Findings, Exhibit F, L. G. Everist's Claim letter of June 1, 1967, p. 2.)
27 "Our actual performance of the sand production has established that mineralogy and
quality of the sand was such that it was impossible to obtain the contemplated results.
These circumstances are clearly within the purview of Article 4, Changed ConditionsPart (b), 'Unknown physical conditions at the site, of an unusual nature, differing materially from those ordinarily encountered and. generally recognized as inhering in work of
the character provided for in this contract.'" ( Exhibit No. 6; Findings, Exhibit M,
E. G. Everist's Claim letter of August 1, 1968, pp. 2, 3.)
s Appellant's Brief (IBCA-790-7-60), 3-4.
29 '* * * had the Government communicated to Appellant through the bid documents
the information of which it was obviously aware, the Appellant could and would have used
this very pertinent information In determining a reasonable recovery factor. * * *" (Appellant's Brief (IBCA-790-7-69), 5.)
40 "
* * Appellant would testify that it based its 75% recovery factor on the following:
A. Sound industrial practices. B. Appellant's own experience in recovery of over 10,000,000
tons of sand and gravel. C. Previous Bureau of Reclamation contracts wherein Appellant
based bid on at least 90% pit recovery * * * D. Based on gradations depicted in Government bid documents." (Stipulation of Fact (IBCA-790-7-69), 2, 3.)
41This Board has had occasion in, the past () to note variables in performance conditions
for the same type of equipment covered by different contracts which made experience
thereunder not comparable, American Ligurian Co., Inc., IBCA-492-4-65 (January 21,
1966), 73 ID. 15, at 19, n. 14, 66-1 BCA par. 5326, at 25,026; (ii) to refuse to permit the
introduction of evidence pertaining to the rate of progress attained under other contracts
where no proper foundation had been laid, Power City Construction
Equipment, Inc.,
IBCA-490-4-65 (July 17. 1968), 75 I.D. 185 at 192, 68-2 BCA par. 7126, at 33,016-17;
and (iii) to disparage the comparability of the same type of work performed under the
same contract but under different conditions, Hoel-Steffen Construction Co., IBCA-656-7-67
(March 1, 1968), 75 I.D. 41 at 62, 68-1 BCA par. 6922, at 32,025 ("5 * * All in all,
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proach to establish the material variation between the amount of sand
represented to be present by the Government and the amount of sand
meeting specifications obtained by the appellant after hauling and
processing the material excavated from an approved borrow area.
Lastly, it once more relies upon the arguments of counsel in its brief
and an affidavit by an employee who is not identified as having any-

thing to do with the preparation of its bid to show the significance of
-pertinent information allegedly withheld by the Government to the
prejudice of the appellant.4 2
The comments we made and the authorities we cited above with respect to the Morrow Point Appeal are considered to be dispositive of
-the issues raised in this appeal, insofar as (i) unsupported statements
by counsel;43 (ii) alleged industrial practices; 44and (iii) the materiality and prejudicial effect of information withheld 5 are concerned.
This appeal is significantly different from the case presented in
IBCA-789-7-69, however, in two major respects. First, the appellant
has acknowledged that the borrow materials used in the Swift Dam
project were obtained from excavations at varying distance-some
over one-half mile away-from where the Government testing relied
-upon for the changed condition representations was performed. The
Stipulation states: "The developed borrow area ranges from 450 to
2,2'00feet from the closest of the eight test pits, from approximately
1,300to 3,050feet from the farthest of the eight test pits, and from approximately 800 to 2,600feet from the approximate center of the area
-encompassing the eight test pits. * * * 46 Secondly, unlike the situation in the earlier docketed appeal, the appellant has specifically
acknowledged the accuracy of the information reflected in the Government's test borings.4 7
In these circumstances it appears that the appellant is precluded
from claiming 48that the conditions represented by the Government's
we view the requested comparison as one involving 'apples and oranges,' rather than one
-which is ideal, as the appellant suggests.")
42according to his affidavit, Mr. Richard
. Tucker became associated with the Swift
Dam project as plant superintendent on July 15, 1965, i.e., more than two months after
-the award of contract on May 7, 1965.
4 Seetext accompanying note 21, supra.
44 See note 2,. supra, and accompanying text. With respect to the nature of the proof
required, we make no distinction between trade practices and industrial practices.
'd See text accompanying notes 29 and 30, spra,
and note 30, supra.
"Stipulation of Fact (IBCA-790-7-69), par. 4, p. 2.
47 S Exhibit No. 6; Findings, Exhibit
, L. G. Everist's claim letter of June 1, 1967,
-p. 4 ("* * * Our supervisory and engineering personnel performed further extensive investi-gations in an effort to locate the materials within the Government Aggregate Source which
contained the highest percentage of sand. The results of these investigations did not vary
from the data indicated by the Government's Borings. The physical conditions and characteristics of all of the materials tested throughout the Government's Aggregate Source was
.considered consistent with our prebid studies.")
48 "* * * Tests run during Appellant's production do not reveal that the Governmenfs
test data as contained in the bid documents was in error. * * " (Appellant's Brief
.(IBCA-790-7-69), p. 4.)
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test borings were substantially different than the conditions encountered in actual excavation.49If it were to be shown that the Government's test borings did not accurately portray the soil conditions even
in the area tested, however, the appellant would not appear to be able
to show the prerequisite reliance thereon for recovery where, as here,
(i) the areas selected for excavation were substantial distances from
the places at which the Goverlnmelit'stest borings were made, and (ii)
no evidence was offered to show the distances to which soil character-

istics could reasonably be expected to be the same.5 0
From the appellant's standpoint the difficulty with the second category changed conditions claim is that virtually no evidence has been
offered 51 to support its contentions that the conditions were unknown
and unusual. If, as has been acknowledged by the appellant, the physical conditions and characteristics of all materials tested throughout
the Government's aggregate source were consistent with the appellant's prebid studies, there is no basis for a finding that the soil conditions encountered were unknown to the appellant.
As to the conditions being unusual, the appellant acknowledges that
prior to bid it had anticipated that conditions of the type encountered
would be met.5 2 The appellant asserts, however, that the adverse conditions far exceeded its expectations.53
We
W do not intend to imply that the appellant has abandoned its claim of misrepresentation based upon the alleged withholding by the Government of material information. See
Humphbrey Contracting orporation, IBCA-555-4-66 and IBCA-579-7-66 (January 24,
1968), 75 I.D. 23 at 29, 68-1 BCA par. 6820, at 31,516, where allegations of this nature
were treated as a first category changed condition claim.
50Maurice Mandel, Inc. v. United States, note 14, supra. Of. Morrison-Knudsen Co., Inc. v.
United States, note 12, spra, where the Court found that in the circumstances there present
ground conditions could be expected to be similar for a radius of about ten feet from where
a test boring was made.
In the circumstances present here the failure of Everist to excavate for borrow in closer
proximity to the area where the Government s test borings were taken is considered to
be fatal to reliance upon the so-called total accountability approach, even assuming arguendo
that the approach was otherwise acceptable.
a1 See J. A. Terteling
Sons, Inc., note 13, supra, 64 I.D. at 484, 57-2 BCA par. 1539
at 5456 ("* * * The burden of proving a claim that falls in the second category of the
article is a fairly heavy one, since the contractor must show not only that he encountered
conditions that were unexpected to him but also that the conditions encountered would
have been generally regarded as unexpected by others engaged in the same type of
operations. Otherwise, as the Board has said, article 4 would become 'the Achilles heel
of every construction contract.' ") (Citation omitted.)
52S Exhibit No. 6; Findings, Exhibit M, L. G. Everist's claim letter of August 1, 1968, p. 2
("It was apparent from the prebid data that the sand test results on absorption and sodium
sulphate indicated a sand of lesser quality than is normally accepted for concrete. * * *
Although anticipating the problems of coarse grading and low sand ratio, we could not
be reasonably expected to anticipate a sand recovery of one-half the indicated amount.")
SsOf. Overland Electric Co., Inc., ASBCA No. 9096 (July 31, 1964), 1964 BCA par. 4359,
at 21,066 (
* * Mere unexpected difficulty is not sufficient. Evidence shows that appel-
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In an apparent effort to qualify the admission that the Government's test data was accurate, appellant's counsel refers to "disappearing sand" and stresses 'that-absent information in the possession of
the Government-the appellant could not be expected to know that
because of its characteristics the sand might simply "melt away" durmg processing. 4 These suppositions are contrary to the results of Government tests conducted in February of 1969 (Exhibit 0 of Findings
of Fact) 55 comparing samples taken from Borrow Area A (used by
Everist) with left-over stockpiled sand at the dam site. These tests
demonstrated that the materials from these two sources were essentially the same and that there was no significant breakdown of the
sand material during the time the sand was in the stockpile.56The report stated: "The similar petrographic features of the pit and stockpile samples eliminates mineralogy as a major factor in low sand
recovery." 57

Based upon the record before us in these proceedings, the Board
finds that the appellant has failed to show by a preponderance of the
evidence that changed conditions in either the first of the second
category were encountered in performing the work involved in the
Swift Appeal.

Summary
(1) Appellant's claim in the amount of $160,000 under Contract
No. 14-06-D-4839 (docketed as IBCA-789-T-69) is hereby denied.
(2) Appellant's claim in the amount of $154,429.81 under Contract No. 14-06-D-5588 (docketed as IBCA-190-7-69) is also denied.

WiLLuI F. MCGRAw,
Cairman.
I CONCUR:
SHERMANKI1BALL, Membe'.
I CONCUR:
RoBERT L. FONNER,MeMtter.
lant ad such knowledge of general site characteristics from which the occurrence of
rock could reasonably have been anticipated. Alvin H. Leal v. United States (1960), 149
C. Cls. 451. Difference in degree does not spell out a changed condition, nor simple variance
in the detailed locations of occurrence. *
six) Compare Penn York Construction Corp.,
ASBCA Nos. 11419-21, 11695 and 11921 (February 26, 1970), 70-1 BCA par. 8179,
at 38,012.
A4 Appellant's Brief (IBCA-790-7-69),
5.
Exhibit No. 6.
6 The borrow area sand contained about 3% to 11% of unsound material, and it is

G6 S.

possible that a small percentage of that might break down with time or in processing,
according to the Government report.
57S Exhibit No. 6; Findings, Exhibit 0, Government memorandum, dated February 1969,
from Chief Chemical Engineering Branch:to Chief, Concrete and Structural Branch, p. 2.
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BONNEVILLE POWER ADMINISTRATION NET BILLING AGREEMENTS RELATING TO THE HYDRO-THERMAL POWER PROGRAM*
Bonneville Power Administration: Generally-Power:
Purchase of for Resale
The Bonneville Power Administrator has authority to enter into firm, long-term
agreements with preference customer participants in the Trojan project and
in other projects in the hydro-thermal power program under which BPA
takes the participants' share of project output and agrees to pay the participants under net billing arrangements for their share of project costs from
a date certain whether or not the project is operable.

M-36812
TO: ASSISTANT SECRETARY,

Septerher

21, 1970

VATER AND POWER DEVELOPMENT.

SUBJECT:

AUTRoRITY OFBONNEVILLE POWER ADMINISTRATION To
ACQUIRE SHARE OF POWER OUTPUT FROM NON-FEDERAL PLANTS
IN THE HYDRo-THTiERMAL POWER PROGRAMFOR THE PACIFIC NORTHWEST.

You have asked that the authority of the Bonneville Power Administrator to enter into and carry out certain contracts pertaining to the
Trojan nuclear power project as described below be reexamined in
the light of developments which have occurred since this officeissued its
opinion dated December 18, 1968.In my opinion the contracts submitted are in accordance with the hydro-thermal program and the Administrator has the legal authority to bind the government in accordance
with their terms for the reasons set forth herein. The specific contracts
involved are a two-party agreement, No. 14-03-09181, between BPA.
and the City of Eugene for the Trojan Project, plus three-party net
billing contracts Nos. 14-03-09182 through 14-03-09194. Similar arrangements are anticipated for other thermal projects to be constructed
as part of a regional hydro-thermal program discussedbelow.
Bonneville Power Administration and the principal nonfederal
publicly and privately owned electric power utilities in the Pacific
Northwest have jointly developed a long-range program for meeting
the electric power needs of the Pacific Northwest on a regional basis.
This program, known as the hydro-thermal program, is designed to
meet anticipated electric power needs in a manner that will permit
utilities to take advantage of the economies of large scale construction,
permit power needs to be met with maximum protection for environmental quality, provide integration of base-load thermal capacity with
the fluctuating but lower-cost hydroelectric capacity, allow sharing of
*Notin Chronological Order.
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reserves and backup facilities, and provide for region-wide exchange
and transmission over a unified regional transmission grid. The objective is to plan and provide facilities that will meet power needs on a
regional rather than a separate individual utility basis. The consumers
benefit from lower cost and greater reliability of service and the region
and the nation benefit from lesser commitment of scarce land and water
resources and greater protection of environmental quality.
Under the program the thermal projects, which will include both
fossil and nuclear-fueled plants, will be constructed by nonfederal
utilities, usually under arrangements for joint ownership interests by
several utilities in a single plant. However, these nonfederal facilities
will be closely interrelated with and dependent upon the federally
owned hydroelectric facilities and regional transmission grid which
comprise the Federal Columbia River Power System administered
by the Bonneville Power Administration. Such interrelationship is
necessary if the program is to produce a firm power supply and deliver
it to load centers throughout the region at the most economical costs.
Bulk transmission, peaking capacity, forced outage reserves, fuel displacement energy, and reserves for unanticipated regional load growth
are required. These will be largely federal responsibilities to be borne
jointly by the Army Corps of Engineers, the Bureau of Reclamation,
and the Bonneville Power Admfinistration.
The outlines and general scheme of the hydro-thermal program,
including the contracts for BPA acquisition of project output from
the Trojan project, have been approved by the Secretary of the Interior. and the Bureau of the Budget and have also received the approval
of Congress by means of a line item in the Public Works Appropriation Act for fiscal year 1970'1 (Public Law 91-144, 83 Stat. 323; S.
Rept. No. 91-528, 91st Cong., 1st Sess. (1969); H. Rept. No. 91-697

(House Conference Rept.), 91st Cong., 1st Sess. (1969)).
The report entitled "A Ten 'Year Hydro-Thermal Power Program
for the Pacific Northwest" published by BPA in January 1969,which
served as the basis for the congressional consideration, review and
approval of BPA's activities in implementing that program, lists as
one of its recommendations that "the acquired thermal power will be
pooled with that of the Federal Hydro-system, and the integrated
product will be sold to BPA's customers at uniform rates." (p. 4)
1 "For construction and acquisition of transmission lines, substations, and appurtenant
facilities, as authorized by law, and purchase of two aircraft, of which one shall be for
replacement only, $96,500,000, to remain available until expended: Provided, That not more
than 100,000 of the funds appropriated herein shall be available for preliminary engineering required by the Bonneville Power Administration in connection with the proposed
agreements with the Portland General Electric Company and the Eugene Water and
Electric Board to acquire from preference customers and pay by net billing for generating
capability from non-federally financed thermal generating plants in the manner described
in the committee report." 3 Stat. 333.
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The report concludes:
Power from the public agency share of thermal generation wonid be integrated
with the Federal system, BPA rates would be periodically adjusted to recognize
the combined costs of power from the new publiely owned thermal plants or the
public agency portions of thermal plants net-billed by BPA, existing and authorized Federal hydro projects, and the Federal transmission grid. Sufficient power
would be provided to meet the total load growth of both the public agencies and
BPA industrial customers. New Congressional legislation would not be required,
since acquisition of power by BPA to firm up hydro peaking capacity is presently
authorized. Payment for this power would be accomplished by offsetting the power
cost against the obligations of the owners of the plant to BPA. This net billing
procedure is now in use and an accounting is provided to Congress each year.
All contracts under which BPA will acquire any substantial quantity of capacity
or energy from a new thermal plant by net billing will be submitted to the
Department of the Interior, Bureau of the Budget, and the Congressional Appropriations Committees for review prior to execution.
,:

*

*

:

The proposed hydro-thermal program appears to be the most practicable
method for developing an integrated power system in the Pacific Northwest
under present conditions. It could be placed in operation immediately under
present legal authority. It would provide a continuing source of power for preference customer load growth, allow individual public and private utilities to jointly
construct the largest, most economical thermal powerplants, provide the lowestcost bulk transmission for both hydro and thermal power, and provide for growth
of the electroprocess industrial loads. It would make most effective use of the
Federal investment in hydro-electric and transmission facilities and would be
an important step toward continued economic growth of the Northwest.
*

4

*

i

5

*

~

e

The Federal investment in facilities to implement the hydro-thermal program
will be controlled by BPA budget submissions, budgetary review by the Department of the Interior and the Bureau of the Budget, and annual appropriations
from Congress. (pp. 47'5)

By 1981 the total Federal Columbia River Power System hydro
resources will amount to 18,996 megawatts of peaking capacity and
7,892 average megawatts of energy capability. All but approximately
260 megawatts of this peaking capacity will be from projects now
existing, under construction, or authorized.2
By 1980-81 Bonneville Power Administration proposes to buy approximately 2,340 average megawatts of energy from the first sevenplant package of thermal plants. This is the equivalent of the output
of 2.2 of the seven plants and is but a portion of the hydro peaking
capacity which could be firmed.

The scond thermal generating plant proposed as a part of this
hydro-thermal program is the Trojan project sponsored by the Portland General Electric Company. It will be a large nuclear project that
2 Appendix to Administrator's
opening statement, April 13, 1970i before a subcommittee
of the House Committee on Appropriations, 91st Cong., 2d Sess., Public Works Appropriations 1971, Part 3, p. 83L.

144

DECISIONS

OF THE DEPARTMENT

OF THE INTERIOR,

[77 I.D.

will be jointly owned by privately owned.and publicly owned utilities.'
The City of Eugene, Oregon, acting through the Eugene Water and
Electric Board, will be a part owner of this project.
The City proposes to reserve a share of its portion of the project
output to itself and to dispose of the remainder to other publicly or
cooperatively owned utilities (Participants), each of whom would
then assign the Participant's share of that output to the Bonneville
Power Administration. BPA would pay for such project output under
net billing arrangements in which it sets off such payments against
amounts due from such Participants to BPA under various of its
obligations including the purchase of BPA power. In the event BPA
is unable to pay the entire amount due by means of such net billing
arrangelents, it would be required to make cash payments subject
to the availability of congressional appropriations for such purpose.
If the appropriations are not forthcoming, the Participants would
have no right to payment in cash but could withdraw the power for
their own use or for resale.
Consideration of BPA's authority involves analysis of its authority
to undertake the following actions or commitments:
1. Purchase on a firm, long-term basis, the City of Eugene's share of
the Project Output from it and the respective Participants to whom
that output has been transferred.
2. Include within the terms of the purchase a commitment to pay
for such share from a date certain whether or not the project produces
the energy at the times or in the amount contemplated.
3. Pay for such purchase by means of net billing arrangements.
The authority of the Secretary of the Interior (Reorganization
Plan No. 3 of 1950, 64 Stat. 1262), delegated to the Bonneville Power
Administrator (Secretary's Order No. 2860,27 F.R. 591, as amended),
to dispose of the output of federal hydroelectric projects in the Pacific
Northwest and to engage in related electric power activities in that
region is derived primarily from the Bonneville Project Act of 1937,
as amended (16 U.S.C. 832-8321 (1964)) and supplemented, together
with the Reclamation Laws, as amended and supplemented (particularly section 9(c) of the Reclamation Project Act of 1939, 43 U.S.C.
485h(c) (1964)), and section 5 of the Flood Control Act of 1944 (16
U.S.C. 825s (1964)). All of these acts have a common purpose and
should be read in pars materia to ascertain the intent of Congress. 41
Ops. Att'y Gen. 236 (1955).
3The first project, a fossil fuel project, is already under construction by two private
utilities near Centralia, Washington, with several other publicly and privately owned
utilities having an option to participate in joint ownership of that project. BPA has
acquired part of the output of that project on a short-term basis and expects to enter
into arrangements, effective in 1982, with the publicly owned utilities either for acquisition
of their portion of the project output or for furnishing peaking capacity, forced outage
reserves, and transmission service to such utilities.
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BPA's authority to purchase power and energy has been extensively
analyzed in an opinion of the Portland Regional Solicitor to the
Bonneville Power Administrator dated February 19, 1962 (Purchase
of energy from Hanford reactor), an opinion of the Assistant Solicitor, Power, to the Associate Solicitor, Reclamation and Power, dated
January 2, 1968 (Contract to purchase power from Centralia coalplant), and an opinion of the Solicitor to the Secretary of the Interior
dated December 18, 1968 (M-36769)-Authority of Bonneville Power
Administration to participate in an integrated hydro-thermal power
program for the Pacific Northwest.
The nature and extent of BPA's undertakings to which those opinions were addressed, as well as the specific contracts for the power
acquisitions, have been reviewed regularly by legislative or appropriations committees of the- Congress without objection from them. The
first two opinions dealt with specific instances in which BPA was
acquiring or purchasing power as firming energy for its hydroelectric
resource or under short-term emergency conditions. They discuss and
confirm the threshold question that BPA has authority in appropriate
instances to acquire power and energy from nonfederal sources by
exchange or purchase. The third opinion discussed Bonneville's participation in the hydro-thermal power program in general terms. It
spoke of the Secretary's authority to acquire thermal power and energy
by purchase or exchange "in order more effectively to utilize the federal hydro capability to serve customer requirements in accordatnce
with the mandate of these [power marketing] statutes." We believe
that the principles stated in these opinions as well as those underlying
the Solicitor's opinion and the court decision discussed below are applicable to sustain the Secretary's authority to make the purchases contemplated by the contracts here under consideration.
In Solicitor's Opinion M-36009, dated July 15, 1949,it was held that
the Secretary had authority to purchase electric power for the purpose
of firming up hydroelectric power marketed under Section 5 of the
Flood Control Act of 1944.Such purchase was held to be a necessary
means of carrying out the Secretary's duty under that act to market
the hydroelectric power generated at Corps of Engineers projects "in
such manner as to encourage the most widespread use thereof at the
lowest possible rates to consumers consistent with sound business
principles . .

In Kansas City Power & Light Co. et al. v. McKay, 115F. Supp.
402, 419 (D.D.C. 1953), judgmaent vaeated for lack of standing to
sue, 225 F. 2d 924 (D.C. Cir. 1955),the court held that:
* * * the purchase of thermal energy
* * which purchase is reasonably
incidental to the integration of hydroelectric power generated at the [federal]
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Reservoir Projects, is not prohibited by the provisions of the Flood Control Act
[of 1944] but rather is within the scope of its provisions and in accord with its
purpose.'

The Bonneville Power Administrator has statutory direction to
use federal hydroelectric power in the Pacific Northwest in a manner
which will best meet the electric power requirements of consumers in
that region over the widest possible area and at the lowest possible
cost to such consumers consistent with returning to the Government
the cost of producing and delivering such power. To carry out these
purposes the Bonneville Power Administrator is given broad authority
under section 2 (f ) of the Bonneville Project Act.
**
to enter into such contracts, agreements, and arrangemnents, including
the amendment, modification, adjustment, or cancellation thereof, and the comnpromise or final settlement of any laims arising thereunder, and to make such
expenditures, upon such terms and conditions and in such manner as he may
deem necessary. 16 U.S.C. 832a (f).

The Bolneville Power Administrator has determined that the hydrothermal program as described in the previously cited report and the
net billing contracts referred to herein are necessary in order to insure
that the facilities for the generation of electric energy at the federal
hydroelectric projects "shall be operated for the benefit of the general
public," 5 to encourage "the widest possible diversified use of electric
energy," 6 to make the power from federal hydroelectric projects available to the consumers of the region "in such manner as to encourage
the most widespread use thereof at the lowest possible rates" 7 and to
carry out the other purposes of the federal power marketing acts.
In taking this' course the 'Administrator is not assuming a. responsibility to supply all of the electric needs of the consumers of the region.
He is merely fulfilling his responsibility to see that the federal facilities are utilized in such a manner as to be of greatest benefit to the
power consumers of the region' consistently with the requirements of
federal law. The proper disposition of the federal hydroelectric energy
and the proper use of the federal facilities for producing and distributing such energy is still his primary responsibility and is the reason for
which he is authorized to enter into contracts for the acquisition of
nonfederal energy that will make the federal energy usable for fulfilling that purpose.
4

Although a divided Arkansas Supreme Court had previously reached a contrary conelusion in Arkansas Elec. o-op. Corp., et. al v. Arkansas-Missouri Power Co., et. al.,
255 S.W. 2d 674 (Ark. 1953), involving substantially identical contract arrangements, we
do not find that opinion persuasive in the situation involved here. The conclusion
expressed was not necessary to a determination of the case and was apparently influenced in
large measure by the legislative history of appropriation and other provisions applicable
specifically to Southwestern Power Administration activities that is in marked contrast to
the legislative treatment of Bonneville's program.
616 U.S.C. S32c(a).
616 U.S.C. 832e.
7 16 U.S.C. 825e.
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It is in the light of all of these factors, including the prior expressions of this officesupporting the Administrator's authority, the directives of legislation affecting the development of the power marketing
program of BPA, the Administrator's determination of the manner
in which he can best discharge his responsibilities, and the presentation of the program to the Congressional committees, that the congressional action in approving the Public Works Appropriation Act
for fiscal year 1970 (Public Law 91-144) and the expressions of the
House and Senate-Coimnittees in conjuhction with the appropriation
bill for 1971must be viewed. In the 1970act Congress approved funds,
for preliminary engineering in connection with proposed agreements
with the Portland General Electric Company and the Eugene Water
and Electric Board "to acquire from preference customers and pay by
net billing for generating capability from nonfederally financed
thermal generating plants * * *." The conference report (H. Rep. No.
91-697) states:
The conferees are in agreement that approval of the implementation of theprogram is limited at this time to the two proposed agreements pending an opportunity for detailed review by the committees on appropriations of the longrange hydrothermal plan. [Italics added.]

The House Report on Public Works Appropriation Bill, 1971, contains the following comments:
Last year the Administration approved la 10-year hydrothermal power program
for the Pacific Northwest, and the Congress approved initiating its implementation through proposed agreements between Bonneville Power Administration,
Portland General Electric Co., and the Eugene Water & Electric Board.
The program includes the construction of seven thermal generating plants
between 1971 and 1981. None will be federally constructed, financed or owned.
The committee approves implementation of the remainder of the program by
the use of net billing as the means of affecting payment by the Bonneville Power
Administration for part or all of the generating capacity of nonfederally financed
thermal plants, under suitable agreements between Bonneville Power Administration and preference customers to accomplish this purpose. Such agreements
would provide that the Bonneville Power Administration will acquire from a
date certain, on a cost basis, the preference customers' rights to the generating
capability of nonfederally financed plants whether or not they are operable. Any
costs or losses to the Bonneville Power Administration under these agreements
will be borne by Bonneville Power Administration ratepayers through rate
adjustments if necessary. The Committee requests that the proposed agreements
be submitted to the House and Senate Appropriations Committees at least 60
days prior to their execution by the Administrator. (H. Rep. No. 91-1219 (p. 90)).
8 Subsequently one of the projects to which the quoted language referred has been
indefinitely postponed as a result of action of the voters of the City of Eugene at the
May 1970 election.
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The Senate Committee concurred in the House action and included
in its report the following language:
Last year the Administration approved a Ten-Year Hydrothermal Power Program for the Pacific Northwest. The Program provides for the construction of
seven thermal generating plants between 1971 and 1981 by nonfederally financed
companies, agencies, or public bodies.
In the Public Works Appropriation Act for fiscal year 1970 the Congress
approved initiating its implementation through proposed agreements between
Bonneville Power Administration, Portland General Electric Company, and the
Eugene Water and Electric Board.
The Bill as passed by the House approves implementation of the remainder
of the program by the use of net billing as the means of payment by the Bonneville Power Administration for part or all of the generating capacity of nonfederally financed thermal plants under suitable agreements between Bonneville
Power Administration and preference customers to accomplish this purpose. The
Committee concurs in the action taken by the House.
The Committee notes that the proposed agreements would provide, that the
Bonneville Power Administration will acquire from a date certain, on a cost
basis, the preference customers' rights to the generating capability of onfederally financed plants whether or not they are operable. Any costs or losses
to the Bonneville Power Administration under these agreements will be borne
by Bonneville Power Administration ratepayers through rate adjustments if
necessary.
The House Committee in its report requested that the proposed agreements
be submitted to the House and Senate Appropriations Committees at least 60 days
prior to their execution by the Administrator. This procedure will provide the
Committees ample time for review of the proposed contracts. (Senate Rep. No.
91-1118(p.56))-

The provisions of the Trojan net-billing contracts which obligate
the Administrator to pay for Eugene's share of the project ohtput
from a date certain whether or not the project is producing energy
does not detract from the validity of the contracts. These provisions
express terms and conditions which the Administrator deemed necessary in the negotiation of the contract.9 BPA's obligation to deliver
power to the Participants in the Hanford generating project from a
date certain without regard to the capability of the project presents a
similar contractual commitment which was approved by the Comptroller General.'0 The import of the provisions in the Trojan contracts
was recognized by the Congressional committees by specific reference
to then in both the House and Senate Reports quoted above approving
the hydro-thermal program and its implementation.
The "net-billing" method of payment by BPA for the project output contemplates that BPA will credit against the total amount owing
to BPA by each of the Participants for power purchases and other
services the purchase price owing from BPA to such Participant. The
net billing concept has been used by BPA with the, approval of the
House and Senate Appropriations Committees for a number of years.
916 U.S.C. 832a(f).
°'Dec. Comp. Gen. B-149016, B-149083 (July 16, 1962,).
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The House and Senate Reports quoted above both contain specific
reference to the application of this method of payment.
It is iy opinion that the development of the specific contracts being
reviewed and the Congressional action with reference thereto which
has occurred since the prior opinion of this officedated December 18,
1968 have served to lend further support to the conclusion expressed
in that opinion. I must, therefore, conclude that the Administrator
has the authority to execute the contracts submitted and that when
duly executed they will be binding and enforceable against the government in accordance with their terms.
MITCHELL

MELICH,

Solicitor.
FREEMAN

VINC-70-145
VINC-70-146

COAL MINING CORPORATION

Decided October 5, 970

Federal Coal Mine Health and Safety Act: Appeals
A determination by the Bureau of Mines that an operator has totally abated
an alleged violation of a mandatory health or safety standard is not reviewable by the Board of Mine Operations Appeals.

Federal Coal Mine Health and Safety Act: Generally
The Board of Mine Operations Appeals has not been delegated general supervisory authority over the entire spectrum of the Bureau's various enforcement responsibilities. The Secretary's delegation to the Board was intended
primarily to create an independent adjudicatory forum for review of proceedings initiated, not by the Board, but by an appropriate interested party
or by the Bureau.

Federal Coal Mine Health and Safety Act: Appeals
A document issued by the Bureau of Mines to an operator finding a violation
of a mandatory health or safety standard constitutes a notice subject to
review by the Board of. Mine Operations Appeals. Such a document is a
reviewable notice whether or not it contains a requirement that the operator
abate the alleged violation within a definite time.

Federal Coal Mine Health and Safety Act: Appeals
In an unsual case, the meaning and effect of notices issued under section 104 (b)
was not sufficiently clear to permit the parties entitled to seek review thereof
to fairly exercise that right. Consequently, the 30-day statutory period for
filing applications for review did not begin to run until the Bureau of Mines
clarified the notices by stating its position as to their meaning and effect.
409-173-70

2

150

DECISIONS

OF THE

DEPARTMENT

OF THE

INTERIOR

[77 ID.

Federal Coal Mine Health and Safety Act: Findings, Notices and Orders
Section 104(a) of the Act requires the Bureau of Mines to issue an immediate
order of withdrawal upon a finding of imminent danger, whether or not
equipment necessary to abate the condition causing such danger is available
to the operator.

Federal Coal Mine Health and Safety Act: Findings, Notices and Orders
Where a condition which may lead to imminent danger exists, the Board of
Mine Operations Appeals, in a proceeding under section 104(h) of the Act,
may issue an order requiring withdrawal of miners, after public hearing,
whether or not equipment necessary to abate the condition exists; but an
order of withdrawal is not required as in the case of section 104(a).

Federal Coal Mine Health and Safety Act: Findings, Notices and Orders
Safety of miners is always a relevant consideration in determining a reasonable
time for abatement of violations-of mandatory standards. Other relevant
considerations include the fact of violation and the availability of equipment. In certain circumstances, difficulty of abatement may be a relevant
consideration.

Federal Coal Mine Health and Safety Act: Appeals
On review of a notice of violation issued pursuant to section 104 (b), the
scope of review does not include issues which bear solely on facts required
to be found by the Bureau of Mines to issue a notice under section 104(h).

Federal Coal Mine Health and Safety Act: Appeals
The Board of Mine Operations Appeals may dismiss an application for review
of a notice or order, with or without leave to submit an amended application,
if the application fails to comply with the statute, with the Board's rules,
or with an order of the Board or an Examiner.

Federal Coal Mine Health and Safety Act: Appeals
The Board of Mine Operations Appeals may dismiss an application for review
of a notice or an order where the applicant fails to present evidence sufficient
to support findings of fact in his favor.

Federal Coal Mine Health and Safety Act: Appeals
An applicant for review of a notice or order should be permitted to withdraw
his application at any time.
BOARD O MINE OPERATIONS APPEALS
MEMORANDUX OPINION AND ORDER

These proceedings are a consolidation of separate applications by
which Freeman Coal Mining Corporation ("Freeman") initially
sought to have reviewed eight notices of violation issued to it by the
Bureau of Mines pursuant to section 104(b) of the Federal Coal Mine
Health and Safety Act of 1969. The matter is before the Board on
interlocutory appeals by Freeman and the Bureau from rulings il
which the Hearing Examiner declined to terminate the proceedings.
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The United Mine Workers of America ("UMWA") filed a brief and
participated in argument before the Board in defense of the Examier's rulings. The Bituminous Coal Operators' Association filed a
brief and participated in argument before the Board in opposition to
the Examiner's rulings.

The Fact aZad Procechral Setting in which These Appeals Arise
Between April 17 and April 28, 1970, an inspector of the Bureau
delivered to Freeman eight "Noticei of Violation." Each notice stated
that in accordance with section 104(b) of the Act an inspection had
been made of a named coal mine' operated by Freeman and that a
violation of a mandatory safety standard had been found.1 Each alleged violation was the subject of a separate notice. Each notice
ordered Freeman to abate the cited violation on or before a designated
hour and day. The periods thus provided for abatement ranged from
less than one day to twenty-nille days.
All eight violations were alleged to have occurred at two mines
located in the southern part of Illinois and referred to in the notices
as "Orient Mine No. 5" and "Orient Mine No. 6." Four violations at
each mine were charged. One of the notices cited alleged use by Freeman*of certain mechanical equipment without automatic fire-control
devices. Two notices involved the grounding of electrical equipment.
Three notices related to the splicing of electrical trailing cables. One
was for alleged failure to use automatic circuit breakers, and another
required Freeman to install certain high-voltage couplers.
It appears to be conceded by all parties that Freeman posted all
eight of these notices of violation at the appropriate mine in accordance with section 10T(a) of the Act and that the UMWIA, as the
assumed representative of miners in these cases, was mailed a copy of
each notice by the Bureau in accordance with section 107(b) of the Act.
On May 18, 1970,Freeman applied for review of the eight notices.
For this purpose Freeman employed a mimeographed form addressed
to the Secretary of Interior. The form refers to the Act, states that
it is an application to have reviewed the order or notice identified in
its caption, demands a public hearing, and represents that the UMWA
Safety Division is among the recipients of copies of the completed
form. By a check near the left margin an applicant using the form
may invoke one or more of six "reasons" for review set out in the form
itself, or the applicant may invoke some other reason for review by an
ad hoc articulation entered at a space following the word "other." In
1Three
of the eight notices cited provisions in regulations promulgated by the Secretary
pursuant to the Act on March 28, 1970. In each ease the regulation war a verbatim
reiteration of an interim statutory standard set forth in title III of the Act.
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the case of six of the eight cited violations, Freeman checked as a
reason for review the preprinted phrase "impossibility of compliance
or abatement under present conditions." In two cases Freeman checked
"unreasonable period of time for compliance or abatement." Other
reasons invoked by Freeman appear to challenge the legal validity or
factual basis for the finding of violation.
In one of the six instances in which Freeman's May 18 applications
gave impossibility of abatement under present conditions as a reason
for review, an inspection on April 23, 1970 (the date fixed for abatement in the notice) had resulted in a finding by the Bureau's inspector
that the charged violation had in fact been "totally abated" (Orient
Mine No. 6, Notice of Violaton No. 2, dated April 22, 1970). In accord-

ance with the Bureau's practice, this finding was communicated to
the operator in a document dated April 23, 1970, entitled "Notice of
Abatement or Extension."
In another such instance Freeman on May 18 asserted impossibility
of abatement under present conditions although an inspection on
April 29 had resulted in issuance by the Bureau of a Notice of Abatement or Extension in which the inspector stated that partial abatement
had been achieved by replacing an electric cable and that other noncomplying equipment was being repaired (Orient Mine No. 6, Notice of
Violaton No. 1, dated April 28, 1970). On this basis Freeman was
granted an additional sixteen days to achieve total abatement, and on
May 14, 1970, a Bureau inspector found the violation to be "totally
abated."
On May 8, 1970,the Bureau issued Freeman four documents entitled
"Modification of Notice." These four documents purported to modify
the four original notices charging violations at Freeman's Orient Mine
No. 5. Freeman's applications for review filed ten days later made
no mention of any modification. Nor does it appear that any of the 'four
modifications of notice was attached to Freeman's applications, as
would appear to be required by the Board's rules if review was sought
by Freeman of the notice as modified. 30 C.F.R. sec. 301.12,35 Fed.
Reg. 5256 (Mar. 8, 1970). It appears then, that Freeman regarded
an application for review of an initial notice as necessarily placing in
issue the terms of any modification thereof or that Freeman did not
desire to challenge the notice as modified but was uncertain as to the
meaning and effect of the May 8 documents on the original notices.
On May 14, 1970,the Bureau issued Freeman three additional documents entitled "Notice of Abatement or Extension." These May 14
notices were related by their terms to three of the four original notices
charging violations at Freeman's Orient Mine No. 6. (Violation No. 2,
found by the Bureau's inspector to be "totally abated" on April 23,
1970,was not the subject of any subsequent Bureau document). Freeman's applications for review filed on May 18 made no mention of the
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May 14 notices. Nor apparently were the May 14 notices attached to
the May 18 applications. The same inference therefore arises that
Freeman either regarded the May 14 notices as fully reviewable on
application to challenge the original notices or was uncertain as to the
meaning and effect of the May 14 notices.
The four modified notices issued by the Bureau on May 8 and the
three May 14 notices all contain the following two paragraphs:
The foregoing violation exists because the equipment needed to abate it was
not available to the operator prior to the inspection. Therefore, in compliance
with the Restraining Order issued. on April 23, 1970, in Civil Action No. 70-C50-D, United States District Court for the Western District of Virginia at
Abingdon, Virginia, this Notice is for information purposes only and no penalty
will be assessed.
Except for said Temporary Restraining Order, an Order of Withdrawal would
have been issued pursuant to section "
104.(b) '
of the Federal Coal Mine
Health and Safety Act of 1969.

All seven documents also state that "review of this Notice pursuant to
Sec. 105 (a) of the Act may 'be made upon application to the Board of
Mine Operations Appeals."
In other respects the May 8 documents differ from the May 14 documents. All four of the "Modifications of Notice" issued on May 8 state
that the violation cited in the original notice is "partially abated." Two
of the May 14 "Notices of Abatement or Extension" similarly state
that the violation is "not totally abated." The third states that the
original violation (Orient Mine No. 6, Violation No. 1) had been
"totally abated," and explains that abatement was achieved by replacing defective trailing cables, but the document also contains the
language quoted above asserting that the violation in question "exists"
and that, except for the temporary restraining order referred to, "an
Order of Withdrawal would have been issued * * All four of the
modifications of notice issued on May 8 state that "except as herein
modified" the original notice "shall remain in full force and effect."
The three May 14 documents contain no such statement.
The parties are in dispute as to whether the UM`VMA
received copies
of the May 8 modifications of notice or the May 14 notices. There was
a proffer of proof to the Examiner that the Bureau customarily mails
all such notices to the UMWA Safety Division. (Applicant's Ex. 3,
August 18, 1970.) Counsel for the UMWA informed the Examiner
that a search of the Safety Division's files had failed to reveal any
evidence of receipt of these documents. (Hearing Aug. 11, 1970, Tr.
12-13; Hearing Aug. 19, 1970, Tr. 65-66, 73.)

Between June 5 and June 9, 1970, the Bureau filed substantially
identical Answers to each of Freeman's eight applications for review.
The answer prays for dismissal of the application to which it is directed
on the ground that the facts set forth in the notice sought to be re-
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viewed "constitute a violation of the mandatory health and safety
standards set forth in * the Federal Coal Mine Health and Safety
Act of 1969 * t *." Nonleof the Bureau's answers made any reference
to the documents issued by the Bureau on May 8 and May 14 advising
the applicant of the temporary restraining order referred to therein,
informing the applicant that with respect to seven of the eight notices
sought to be reviewed no penalty would be assessed, and stating that
withdrawal orders would have been issued in those seven cases but for
the restraining order. Each answer contains a certificate of service
which states that a copy was served on Freeman.

On July 24, 1970 the Examiner consolidated the eight Freeman
applications for hearing and the parties, including the UMWA Safety
Division, were notified that a hearing would be held on August 11,
1970.Counsel for interested parties who had not theretofore filed an
appearance and who desired to participate were directed by the Examiner to do so on or before August 3, 1970. On July 30, 1970, counsel

filed an appearance on behalf of the UMXVA "in intervention" by a
letter addressed to the Examiner.
On August 3, 19'70the Bureau filed motions to dismiss all eight
Freeman applications. In the case of the alleged violation which had
been found by the Bureau to be "totally abated" on April 23, 1970
(Orient Mline No. 6, Violation No. 2), the Bureau's motion was based

on the contention that the application had been rendered moot by the
fact of abatement. In the case of the other seven notices sought to be
reviewed by Freeman, the Bureau's motions stated that
The Notice of Violation issued in this cause was modified by a Notice, a copy
of which is attached hereto
granting an unlimited period of time to abate
the said violation and advising applicant that no penalty would be assessed.

Attached to these seven motions was a copy of the document issued by
the Bureau on May 14 or May 8 pertaining to the violation in question.
Each motion argued that the attached
Notice effectively grants the applicant all the relief which could be granted
Dy the Board and the issues raised by the Application are therefore moot.

The motions contain certificates of service stating that copies were
served on Freeman.
At the hearing before the Examiner on August 11, Freeman offered
no objection to the Bureau's motions to dismiss and filed with the
Examiner its own written motions to withdraw "without prejudice"
the eight applications upon which the proceedings were then predicated. Counsel for the UMWA opposed both sets of motions and sought
leave to interject into the proceedings its own challenges to the eight
notices of violation as modified by the various documents attached to
the Bureau's motions.

149]J

0FREEMAN

COAL MINING

CORP.

155

October 5, 1970

In a written decision the Examiner denied the Bureau's motions to
dismiss and Freeman's motions to withdraw the applications. The decision states that these rulings were made without prejudice to renewal
of the motions at a later stage in the proceedings. The Examiner
"granted" the UMWA "status as an interested party herein * * * and
gave the UMWA "until, and including, August 21, 1970,to file herein
an application for review of any modifications or changes of record
concerning the notices of violation involved in these proceedings."
The order of the Examiner directed the UMWA to file its application
for review in compliance with section 301.10 et seq. of the Board's
rules and section 105 of the Act. The Examiner's order specifically preserves "the rights of the Government or the Operator to raise any
arguments or grounds of defense * * * including jurisdiction, date of
service and the like," and states further that "the 10-day period * *
granted for filing an application for review (by the UMWA) simply
means that these proceedings will be held open until August 21, 1970
* * *; it does not mean that the time for filing an application under
section 105 of the Act, or under the Secretary's regulations, is tolled,
enlarged or otherwise affected by this Order * * *." Finally, the Exaniner's order states that "if an application for review is not filed
herein on or before August 21, 1970,the Operator's Motions to Withdraw without prejudice will be granted forthwith."
In a second written decision dated August 20, 1970, the Examiner
overruled motions by the Bureau and Freeman to reconsider and
vacate the August 12 order.
On or about August 19, 1970, the UMWA filed with the Examiner
a "Motion" the stated purpose of which was, in part, "to challenge the
reasonableness of the time allowed by the Government to abate these
violations -under Notices, including the amendatory modifications
thereof

*
*

These interlocutory appeals are taken by the Bureau and by Freeman by permission of the Board granted on August 21 and August
25, 1970.

Issues Presentedfor Review
I. Whether a notice issued, pursuant to section 104(b) of the Act
can be reviewed by the Board where the Bureau subsequently finds
the violation charged in such notice to be "totally abated" and does
not request the assessment of a penalty.
II. Whether documents of record in these proceedings issued by the
Bureau on May 8 and May 14, 1970,constitute notices reviewable under
section 105(a) of the Act.
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III. Whether on the facts here presented the UMWA is precluded
from filing applications to review notices issued by the. Bureau more
than 30 days prior to the UMATA'sapplication.
IV. Whether the scope of review of a section 104(b) notice may
include certain issues raised by the Examiner and the parties.

Rulings of the Board on the Issues Presented

I
We agree with the Bureau that, where the Bureau finds a violation
charged in a notice issued under section 104(b) to be totally abated and
does not seek the assessment of a penalty based on the violation charged
in the notice, there is no issue appropriate for review by this Board.
We hold therefore that in the case of Notice of Violation No. 2, Orient
Mine No. 6 (Docket No. Vinc. 70-146), the Examiner erred in denying
the Bureau's motion to dismiss Freeman's application for review and
in authorizing the UMWA to file an application for review. We base
this holding on our reading of the record to reflect an unequivocal
finding by the Bureau of total abatement of the violation charged
and a decision by the Bureau, implicit in its motion to dismiss, not
to seek in these proceedings the assessment of a penalty based on the
violation charged in the notice.
We further hold that the Examiner must similarly dismiss any application to review Notice of Violation No. 1, Orient Mine No. 6
(Docket No. Vinc. 70-146), and any subsequent notice with respect to
that violation, if on remand the Bureau supplements the record with
an unequivocal finding that the violation charged in the initial notice
is now totally abated. In the case of Violation No. 1, a Notice of
Abatement or Extension issued by the Bureau on May 14, 1970 makes
it clear that the Bureau does not seek the assessment of a penalty.
While a finding of total abatement appears in the May 14 document,
the Bureau's assertion in the same document that the violation "exists,"
and that a withdrawal order "would have been issued" but for a temporary restraining order, is not fully consistent with a finding of total
abatement. Hence, as to Notice of Violation No. 1, we believe that clarification of the record on remand is necessary.
We base these holdings on limitations which we believe to be in
herent in the purpose of the delegation of authority by which this
Board was created.
\Ve do not understand the Secretary's delegation to the Board to
confer upon the Board general supervisory authority over the entire
spectrum of the Bureau's enforcement practices and policies. The Sec,retary's delegation to the Board of a variety of review and adjudicatory functions specifically provided for in the Act was intended, in
our judgment, to create an administrative forum that would exercise
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these specific statutory functions independently of the Department's
various enforcement arms. The Bureau exercises primary responsibility for initiating enforcement of the Act's mandatory health and
safety standards by inspections and by the issuance of notices and
orders under section 104 of the Act. The Board of course participates
in enforcement of mandatory standards; but we believe the Board's
authority is primarily that conferred by section 105 of the Act, which
provides for review of orders and notices once issued, and by certain
other provisions in the Act which provide for the assessment of penalties and the adjudication of other matters in proceedings initiated,
not by the Board, but by an appropriate interested party or by the
Bureau.
These same considerations, and the more limited scope of review
of notices under section 105, militate against review by the Board of
an unequivocal decision by the Bureau to terminate a notice issued
under section 104(b). The Bureau may terminate a section 104(b)
notice where it believes the initial finding of violation was mistaken
or, as in this case, where the Bureau finds the violation charged to
have been totally abated and seeks no penalty. In our judgment terinnation of a section 104(b) notice on either ground before a withdrawal order has been issued is essentially an enforcement decision
that should not normally be reviewed by the Board. Thus, unless a
withdrawal order has issued,2 or unless there are issues pending before
the Board relating to an application by the Bureau' for the assessment
of a penalty, we think that a pending proceeding to review a section
104(b) notice should be dismissed when the, Bureau makes an unequivocal finding that the violation has been totally abated.

We hold that the seven documents issued by the Bureau on May 8
and llay 14, 1970, constitute notices reviewable by the Board under
section 105 of the Act.
We leave for later discussion herein the uncertainty which we believe
all parties to varying degrees have exhibited over the meaning and
effect of these seven' documents. As to whether they constitute reviewable notices, we think it is sufficient that each document constitutes a
2 In contrast to the limited review of notices, section 105 expressly provides for review
of modifications or terminations of orders. Hence, issues which we have indicated should
properly be regarded as matters of enforcement policy in the case of notices may or may
not be reviewable by the Board in, the case of orders.
We recognize that there may be circumstances in which a court would order the Bureau
to issue a notice or initiate proceedings for the assessment of a penalty, but we do not
believe that in most cases the exercise by the Board of power to compel the initiation or
maintenance of enforcement proceedings is consistent with the independent review function
contemplated by the delegation of authority under which the Board was created.

409-173-70-3
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communication notifying an operator that a violation of a mandatory
health or safety standard exists. We do not believe that reviewability
should turn on the form adopted by the Bureau in issuing notices of
this sort. Nor do we believe that lack of clarity in the language employed by the Bureau, or the use by.the Bureau of a notice of violation
to communicate additional information or advice to the operator,
should affect reviewability, so long as the document in substance embodies a finding by the Bureau that a violation exists at the time the
document is issued. We do not believe that the failure of the Bureau to
fix a definite time for abatement in a notice of violation destroys its
reviewability under section 105.3
The Bureau's own descriptions of the documents issued on May 8
and May 14 reflect a discernible evolution. The documents themselves,
regardless of their differing captions and formats, all give notice to
the operator that a violation described in an earlier notice "exists"
and, with an exception already discussed, is either "not totally abated"
or is only "partially abated." The Bureau's motions to dismiss, filed
on August 3, 1970, describe each of the seven documents as "a No-

tice * * * granting a unlimited period of time to abate the said
violation and advising * * * (the operator) that no penalty would be
assessed." In its brief and argument to the Board the Bureau states
that the documents were intended "to vacate a Notice of Violation
previously issued * *
We do not understand the Bureau to argue that failure to fix a
definite time for abatement insulates a notice from review under section 105. The Bureau's principal argument is that by virtue of certain
temporary restraining orders issued in Ratliff v. Hickel, Civil Action
No. 70-C-50-A (W.D., Va., filed April 23 and 30, 1970), the Department is prohibited from regarding as a violation a noncompliance
with the Act's mandatory health and safety standards unless equipimentneeded to abate the violation was available to the operator when
the Bureau's inspection revealed the noncompliance. This Board does
not construe the temporary restraining orders in Ratliff to prohibit
the issuance of a notice of violation under section 104(b) simply because equipment needed for abatement is not available at the time of
inspection We regard the Ratiff orders as enjoining the enforcement
of section 104(b) by the assessment of a penalty or by the issuance of
a withdrawal order for failure to abate a violation at a time when
We do not hold that an "informational" notice or warning which charges no violation
of a mandatory standard and which carries no penalty is subject to review.. But we do
not believe the notices issued in these proceedings are of this character.
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equipment essential for abatement is not available to the operator on
any terms.4

We first point out that the restraining orders in Ratliff appear to
have been based on the Court's construction of section 104 of the Act,
not on any claim that provisions in section 104 must be stricken from
the Act as unconstitutional. A restraining order prohibiting pe'ndente
lite
the enforcement of an Act of Congress on constitutional grounds
would appear to require the convening of a federal district court of
three judges. 28 U.S.C. sec. 2282 (1968) .

We agree with the Court in Ratliff that the various subparagraphs
of section 104 apply differently to operators who are in violation of
the Act's mandatory health or safety standards but are unable to
acquire equipment necessary to abate the violation. Where the violation creates an imminent danger to miners, we construe section 104(a)
to require immediate issuance of an order compelling the operator to
withdraw the endangered miners, whether or not equipment necessary to avoid or to abate the condition of imminent danger is available.
Where the Bureau finds that a violation creates a condition which may
lead to imminent danger but that such condition cannot be effectively
abated through the use of existing technology, the Bureau may initiate
a proceeding under section 104(h). We think it clear that section
104(h) authorizes issuance of an order of withdrawal after an opportunity for public hearing is afforded the interested parties, whether
or not equipment needed to abate the condition exists, but does not
require the issuance of such an order as under section 104(a). Section
104(;b) applies to violations which do not create imminent danger and
which do not involve the special factors required for the initiation
of a proceeding under section 104(h).
We are in general agreement with the District Court in Ratliff
that section 104(b) should not be enforced to require an operator to
abate violations before the operator can obtain equipment essential
for abatement. Otherwise, sections 104 (b) and (h) would be in maniWe assume that the restraining orders in Ratliff limit the Department's enforcement
of the Act in these proceedings involving different parties and the safety of miners at
mines located in a different jurisdiction. We also assume that the orders are not in
violation of the statutory command that no temporary relief be granted in the case of a
notice issued under section 104(b) (see Act, sections 105(d) and 513) or of the general
requirement that parties seeking judicial relief from administrative action shall first
exhaust their administrative remedies.
We note that the Court in Rtliff enjoined the assessment of a penalty against an
operator whose violation of a mandatory health or safety standard results from the fact
that equipment essential for compliance was not available on any terms at the time of
inspection. Since the Bureau is not in these proceedings seeking the assessment of any
penalty, this other aspect of the RtUff orders is not directly relevant.
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fest disharmony. The remedial flexibility which we think section
104(h) clearly contemplates can be brought to bear by the Bureau
only where it believes that no assurance can be given that the condition
caused by the violation will not lead to imminent danger. If section
104(b) were construed to require withdrawal regardless of the availability of essential equipment, the possibility of relief under section
104(h) would exist only where the condition caused by noncompliance
portended imminent danger. A rigid requirement of abatement under
section 104(b) regardless of the availability of equipment would thus
make little sense. Since we think there is ample authority in section
104 as a whole for the issuance of. withdrawal

orders where continued

operations would be detrimental to the health and safety of miners,
such a construction is not necessary to achieve the Act's safety
objectives.
For these reasons we think that in fixing a reasonable time for abatemeit under' section 104(b) the present and future availability of
essential equipment is always a relevant consideration. We do not mean
to suggest that the problem of fixing a reasonable time where essential
equipment is arguably unavailable is a simple one. There may be
degrees of danger to miners short of the conditions that would warrant
proceedings pursuant to sections 104 (a) or (h) but which would nevertheless require abatement at heavy cost to the operator. In such cases
ompliance might be achieved by requiring the, operator to purchase
necessary equipment at a premium which reflects special production
costs of a supplier. There may also be situations where the operator's
failure to order essential equipment has been in part the reason for its
nonavailability, or has made prompt abatement following the Bureau's
discovery of the violation impossible. We also believe there may be
unusual situations in which section 104(b) could be enforced in a way
intended to require the operator to seek the approval of alternate
measures for achieving an equal degree of safety in accordance with
section 301 (c) of the Act.

WIre
think that the Ratif 'restraining orders reflect a construction of
section 104 that is generally in accord with our own. The Bureau's
argument that the Ratiff orders preclude review of the availability of
equipment in part begs the factual issue upon which the claim that
these ocders are applicable rests and amounts to an arg-ument that the
Court in Ratdliff has enjoined the process of administrative review
within the Department by which such issues are resolved. For this
Board to accept such a construction would impose an unnecessary and
unwarranted limitation on the right of review specifically accorded
the operator and the representative of miners by the Act.
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On the particular facts of these proceedings we hold that the
UMWA is not precluded by the Act from filing applications for review
of the notices issued by the Bureau on May 8 and May 14, 1970.
The 30-day time limit prescribed in section 105(a) for the filing of
an application for review constitutes a statutory limitation Ol our
authority to review such an application and is in that sense "jurisdictional." See Lichter V. United States, 334 U.S. 742 (1948); Weaver
v. Blair, 19 F. 2d 16 (3d Cir. 1927); Hart Cherry Packers. Inc.

V.

Johnston Pie Co., 22 Agri. Dec. 733 (1963). On the facts of record in
these proceedings, however, the documents as issued by the Bureau on
May 8 and May 14 are not sufficiently clear in meaning or effect to
cause the statutory period to begin to run.
The seven May notices literally inform the operator that because
equipment necessary for abatement was not available at the time of
inspection no penalty would be assessed and no withdrawal order was
theretofore issued. None of the notices says anything about future
abatement. Despite the reference in these later notices to the unavailability of equipment at the time of inspection, there was an indication
by the Bureau that one of the seven violations was "totally abated"
before the time previously fixed for abatement had expired. (See pp.
152, 156-157 above). Of the remaining six violations five were not required to be abated by the original notices until July 16, 1970; and four
of the May notices relating to these five violations specifically stated
that, except as therein modified, the original notice remained in "full
force and effect." (See p. 153 above.) In these circumstances, for a recipient of the seven May notices to assume that the original requirement of abatement remained in effect would not, we think, be wholly
unreasonable.
Tlat Freeman filed applications to review all eight of the original
notices on May 18, after receipt of the May notices, suggests just such
confusion on the part of the operator. The Bureau's answers, filed on
June 5 and 9, contained no indication that the abatement requirement
in the notices sought to be reviewed by Freeman had been suspended or
modified. (See pp. 153-154 above.) Thus, the applications for review,
which indicate service on the UMVA, and the answers, which constituted the only Bureau response of record in the proceedings, strongly
indicated that the original notices were regarded by both the operator
and the Bureau as still in effect. Moreover, the assertion in the seven
May notices that equipment necessary for abat ement was unavailable
prior to inspection, ambiguous in itself, was made more so by the fact
that, as to six of the violations which the Bureau appeared to regard
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as unabated, the operator cited impossibility of compliance as a reason
for review of only four.
In these special circumstances we think that the 30-day statutory
period for filing applications for review began to run when the Bureau
first made known with reasonable clarity its position as to the meaning
and effect of the May notices. In our judgment this did not occur until
the' Bureau in its motions to dismiss, filed herein on August 3, 1970,
made it clear that the original notices had been rendered moot by the
May notices and were of no further effect and that the May notices
were intended to give the operator an unlimited time to abate the violations to which they related.
In reaching these conclusions we are aware of the extraordinary
difficultiessurrounding enforcement of the Act when these May notices
were issued. The Bureau's administration of the Act and its attempts
to train large numbers of enforcement personnel in a broadly applicable enforcement policy was in its early stages when the Ratliff restraining orders were issued. Nevertheless, while we are fully sympathetic with the problems facing the Bureau and its legal advisers, we
do not believe that the statutory right of parties to seek review of
notices issued under section 104 (b) can be deemed to run with the

issuance of notices too uncertain in meaning and effect to permit such
parties to fairly exercise that right.
The UMWA's motion "to challenge the reasonableness of the time
allowed by the Government to abate these violations under Notices,
including the amendatory modifications thereof * * *" was filed with
the Examiner on or about August 19, 1970.We hold only that on-the
particular facts of these proceedings the Examiner is not precluded
by the 30-day time limit prescribed by the statute from accepting this
document as a timely application for review of the seven May notices.
Our holding on this interlocutory appeal should not be construed as
foreclosing the Examiner from rejecting the document as an inadequate compliance with his August 12 order, with or without leave
to make any later filing. At the very least we think the UMWA should
be required to resubmit the document in a more appropriate form.5
"Under our holding the 30-day statutory period for filing an application for review
expiring September 3, 1970. The expiration of the statutory period does not prevent the
Examiner from accepting an amendment to or substitution for an initial pleading where
the subsequent document is intended to satisfy formal pleading requirements and does
not embody an essentially different claim or position. See Philip Carey Mfg. Co. v.
NLRB, 331 F. 2. 720, 731 (6th Cir. 1964); Maroall v. Libby, MoNeill & Libby, 188 F. 2d.
1013 (D.C. Cir. 1951); Hart Chterry Packeros,Inc. v. Johnston, spra.
Our decision that the UMWA is not precluded by the Act from filing applications for
review should, not be interpreted as a general willingness on the part of this Board to
accept less than complete compliance with the procedural requirements laid down in
the Act, or in the Board's rules, or in any order issued by the Board or an Examiner.
Strict compliance with procedural requirements, is essential to the expedition which the
Act itself requires of the review proceedings for which it provides. (See section 105(c).)
Untimely appearance or filing by parties should not and will not be tolerated.
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Since we hold in these proceedings that te 30-day statutory period
for filing applications for review began to run on August 3, 1970,
regardless of whether the UMIWAin fact received copies of the notices
sought to be reviewed prior to that date, the taking of further evidence
on remand as to the fact of receipt is unnecessary.

IV
We are in agreement with the Bureau that the scope of review of
notices issued pursuant to section 104(b) must relate to determination
of a reasonable time for abatement. In our judgment the language of
section 105(a) and the Act's legislative history do not permit-any other
construction. See, e.g., II.R. Rept. No. 761, 91st Cong., 1st Sess. 69
(1969) ; 115 Cong. Rec. S17167 (Dec. 18, 1969).

A number of issues have been raised by the parties for consideration
in these proceedings or were referred to as appropriate subjects for
evidence by the Examiner in his decisions. We discuss some of these
issues and certain pertinent procedural matters seriatim.
Burden of introducing evidence. In further proceedings before the
Examiner the UMWA, as the applicant for review, is required to
introduce evidence sufficient to support findings by the Examiner and
the Board of the reasonableness of a time for abatement which the
applicant contends should be fixed. In the absence of evidentiary support for the fixing of a time for abatement different from the time
provided for in the notice sought to be reviewed, we think that an
application for review may properly be dismissed.
The availability of equipment. As previously stated in this decision,
evidence bearing on the availability of equipment necessary for abatement is always relevant in determining a reasonable time for abatement in a section 104(b) notice. Such evidence is not restricted to the
availability of equipment at the time the notice was issued but may,
and indeed should, include evidence of the availability of necessary
equipment at the time of the hearing or at a future time. Exercising
the power conferred upon the 'Secretary by section 105(b) of the Act,
the Examiner and the Board may, at the conclusion of proceedings to
review such a notice, issue "an order vacating, affirming, modifying,

or terminating * *

the notice * * * complained of *

* This

broad remedial authority clearly permits issuance of a notice modified
to require abatement at a future time based on findings that necessary
equipment will then be available to the operator.
Safety of miners. The degree of danger to miners is another consideration that is always relevant in determining a reasonable time for
abatement. Where a significant hazard to the health or safety of
miners is created by the violation, abatement should be required in
the shortest possible time. In such circumstances, countervailing con-
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siderations such as the operator's desire to purchase necessary equipment from a particular supplier should never be permitted to delay
abatement.
At the same time, the issuance of an immediate withdrawal order
under section 104 (a), based on an initial finding of "imminent danger,"
is primarily an enforcement responsibility of the Bureau. In accordance with conclusions reached in part I above, the Bureau's failure
to issue such an order is not normally an appropriate issue for review
in a proceeding based on an application to review a section 104(b)
notice. To some extent these distinctions in this context may be largely
formal, since a requirement of prompt abatement under section 104(b)
based on a finding of significant hazard to the health or safety of
miners would have effects similar to a section 104(a) order. However,
we do not believe that the Bureau should be required by the Board to
issue a section 104 (a) order or that the hearing on review of notices
should focus directly on the Bureau's failure to issue such an order.
Di,cuty of abatemnent.Although difficulties which the operator
may face in achieving total abatement must clearly be subordinate to
the health and safety of miners, we think that difficulty of abatement
may nevertheless be a relevant consideration in fixing the time for
abatement. Thus, where a longer period for abatement will vastly
reduce the cost of abatement or the operational disruption, without
exposing the miners to significant danger, we think an order fixing the
longer period would be reasonable. There may be other contexts in
which consideration of the difficulty of abatement would be
appropriate.
F act of violation. We accept, at least for purposes of the issues presently before us, the proposition that any time for abatement is an unreasonable time if no violation exists. Hence, the truth of the Bureau's
allegations of violation, and the legal sufficiencyof the facts claimed
to constitute a violation, may be challenged by an applicant seeking
review of a section 104(b) notice. These same issues are, of course,

fully reviewable in any proceeding in which the Bureau seeks the
assessment of a penalty based on a section 104(b) violation. We note
that the Act itself nowhere expressly precludes review of the fact of
violation as an element of the reasonableness of time for abatement
in a section 104(b) notice.
Initiation of proceedings under section 104(7h).The issuance by the
Examiner or the Board of an order requiring the Bureau to initiate
proceedings under section 104 (h) of the Act would normally not be
appropriate on review of a section 104(b) notice. This ruling follows
we think from the reasons given in support of our holdings in part I
above. Hence, the scope of any further evidentiary hearing in these
proceedings should not include matter that bears solely on the findings
of fact required to be contained in a section 104(h) notice.
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Other considerations. Our foregoing discussion is not intended to
include an exhaustive review of every factor that may be appropriate
for consideration in determining a reasonable time for abatement of
violations that are the subject of notices issued under section 104(b).
Additional considerations, including certain considerations to which
we have referred

elsewhere in this decision (see e.g., pp. 159-160

above), may be relevant in particular cases.

Withdrawalof pleadings.As a general matter wethink that a party
should be permitted to withdraw an application for review at any
time. We do not think that the Examiner's denial of Freeman's motions
to withdraw the original applications for review was necessary to
keep the proceedings open for the filing by another party of timely applications to review later notices related to the violations initially
challenged by Freeman. Thus, if Freeman in these proceedings elects
to withdraw its various challenges, including its claims that no violation in fact occurred, we think that motions to withdraw its applications should be granted as a matter of course.

Order
IT IS ORDERED that these proceedings are remanded to the Examiner for further hearing and an initial decision in accordance
with this opinion.
C. E. ROGERS,
Jr.,

Chairman.
GEORGE V. ALLEN, JR.,

Member.

SEPARATE VIEWS OF MEMBER DAVID DOANE:
I concur in the conclusion reached by the majority but disagree
with the reasoning used in arriving at the decision.
Section 105(b) of the Act provides in part that upon receiving the
report of the investigation, "the Secretary *'* * shall issue a written
decision, incorporating therein an order vacating, affirming, modifying or terminating * * the notice."
The Bureau's action, taken pursuant to the Ratliff decision, was
based upon unavailability of equipment and material. In fact it was
attempting to vacate the original notices by the issuance of the
modifications.
I maintain under section 105(b) of the Act the question of availability is one to be determined before the notices may be vacated.
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In light of this holding, I would instruct the examiner to treat the
Bureau's petition to dismiss, based upon these modifications of notices,
as a petition to vacate the original notices and to permit interested
parties a reasonable time to file objections thereto but to limit the issue
to the question of availability of the equipment.
DAvD DOANE,
Memnber.

BEARD OIL COMPANY

IBLA 70-19

Decided October 7, 1970

Accounts: Refunds-Oil

and Gas Leases: Rentals

Where a noncompetitive oil and gas lease is canceled as having been erroneously
issued in derogation of the rights of prior qualified applicants, this Department will order that a refuad of the rentals paid for the lease be made to the
lessee upon his application for repayment if the cancellation is in no way due
to any fault of the lessee and provided there is no arrangement or agreement
between lessee and other parties and there is no evidence of fraud or
collusion.
L. N. Hagood, et al., 65 I. D. 405 (1958)

is overriled.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

The Beard Oil Company has appealed to the Secretary of the Interior from a decision by the Chief, Office of Appeals and Hearings,
Bureau of Land Management, dated October 31, 1968, which affirmed
as modified an Eastern States land office decision of June 4, 1968, can-

celing the company's oil and gas lease BLA-A 059146. The land
office decision indicated that a refund would be made of rentals paid
from November 1, 1966.The Officeof Appeals and Hearings modified
by ruling that the rentals were payable and earned up to and inchiding
June 3, 19'68.

Appellant's oil and gas lease was canceled by the Bureau on the
ground that prior-filed oil and gas lease offers BLM-A 057177 and
BLM-A 057174 were the first qualified applications for the lands
involved rather than appellant's offer and the lease was erroneously
issued to appellant. The offerors of the conflicting offers filed protests
on September 21, 1966, challenging the lease and the cancellation
stemmed from these protests.
Appellant does not challenge the Bureau's action in canceling its
lease. Instead, it agrees with this action, but requests a refund for the
total rental of $4,083 which represents annual rentals of $680.50paid
from the issuance of the lease effective November 1, 1962, through
October 31, 1968. Repayment application Form 1822.1, Decelmber 1964,

has been tendered by appellant.
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Because no issue has been raised concerning the cancellation of
appellant's lease and because of our conclusion, infra, concerning the
rental refund, it is not necessary to discuss the merits of the lease cancellation or the difference between the amounts the land officeand the
Bureau's Appeals Officedetermined refundable.'
The primary question raised on appeal is whether this Department
should order a refund of the rentals where a lease has been canceled
as having been issued erroneously in derogation of another's statutory
preference right to the lease.
The decision below indicated that although the lease was voidable
and subject to cancellation, the lessee had the quiet enjoyment of its
leasehold and "was not deprived of any rights under the lease during
the period for which it paid rental." It concluded that there was no
authority in law or by regulation for excusing lessees from the obligation of paying rental pursuant to the terms of their leases, and thus
there is no basis for a refund, citing L. N. Hagood, et al., 65 I.D. 405
(1958).

Appellant contends that the rentals should be refunded because the
lease was issued erroneously. He says, quoting from pages 102 and

103, Oil and Gas Leasing on.Federal Lands, by Lewis E. Hoffman
(1st revision, 1957), that under a long standing practice of the Bureau,
rentals have been refunded to oil and gas lessees in such circumstances.
The statutory authority for a refund is provided by section 204(a)
of the Public Land Administration Act of July 14, 1960, 43 U.S.C.
sec. 1374 (1964), as follows:
In any case where it shall appear to the satisfaction of the Secretary of the
Interior that any person has made a payment under any statute relating to the
sale, entry, lease, use, or other disposition of the public lands which is not
required, or is in excess of the amount required, by applicable law and the regulations issued by the Secretary, the Secretary, upon application or otherwise,
may cause a refund to be made from applicable funds.

In L. NV.Hagood, aura, this Department indicated that it was bound
by a Comptroller General's opinion interpreting language in predecessor acts quite similar to the act of July 14, 1960.2The Comptroller
General in-the opinion in L. N. Hagood, ruled that annual rentals ojna
noncompetitive oil and gas lease conflicting with all existing mining
claim should not be refunded for any period up to the time the mining
claim was determined to be valid and mineral patent issued. He ruled,
however, that payments made thereafter would be in excess of the
payments required by law and would be refundable. The rationale of
the Comptroller's opinion in Hagood and of the decision belowappears
to be that until the Uniited States actually parts with legal title or
see concurring opinion.
Ilowever,
f
The prior statutes were repealed by the act of July 14, 1960,
74 Stat. 507.
2

.L. 86-649, 5 204(b),
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until the oil and gas lease is canceled, rental payments are required
by law and therefore no refund is authorized under the law. It is true
that for the lease to be in good standing payment of rentals is required.
Does this also mean that there is no difference between circumstances

wherein a lease is in good standing and circumstances in which a lease
must be canceled because it was issued in error resulting from mistake
of law or fact? If the Bureau erred in issuing the lease and cancellation
is necessary to rectify the error, must it follow that lease rentals paid
on the erroneously issued lease be considered as "required"

within

the meaning of the act of July 14, 1960? We think not, and changes
arising since the Hagood case support this conclusion.
We point out that the Hagood matter did not rest with the departmental decision. A suit was filed in 1963 by the oil and gas lessees in
that case against the United States for a refund of the rentals paid,
Edwin Still et al. v. United States, Civil No. 7897, in the United States
District Court for the District of Colorado. The case was settled with
the United States making a compromise payment of a sizeable portion
of the rentals that had been paid. Although the settlement establishes
no authority, the fact that a ref und of most of the rental was made
lessens the weight of the Hagood decision as precedent. Furthermore,
this Department and the Department of Justice in reaching the settlement relied on a decision of the United States District Court for the
District of Colorado. In a case somewhat similar to the Hagood case,
United States v. Ben. L. Abbott, Civil No. 7326,that court on August 23,
1962, ruled that the defendant on his counterclaim was entitled to
recover rentals paid for an oil and gas lease as to lands in conflict with
mining claims. This ruling is contrary to the ruling of the Comptroller
General in the Hagood case.
Since 1962,it appears that the Comptroller General has also taken
a position contrary to the Hagood position. Its later ruling stems from
factual circumstances in the departmental decision, Max Barash, The
Texas Company, 63 I.D. 51 (1956), which was reversed by Barash v.
Seaton, 256 F. 2d 714 (D.C. Cir. 1958), ordering the Secretary to issue

a noncompetitive oil and gas lease to Barash. To comply, the Department was compelled to cancel a competitive lease which had been
issued to the Texas Company. Max Barash, The Texas Company, 66
I.D. 11 (1959). In a subsequent decision which was cited below, Max
Barash, The Texas Company, 66 I.D. 114 (1959), the Department held
that the cancellation of Texas Company's oil and gas lease was not
conditional upon but was independent of a reftund of the rentals and
other payments by Texas Company. On remand, the Bureau of Land
Management referred the question 'of whether a refund could be paid
Texas Company to the Comptroller General.
In an unpublished opinion dated May 31, 1961 (Comptroller
General designation B-128712-0.M.) the Assistant Comptroller
General indicated that the legislative history of section 204 (a) of the

BEARD OIL COMPANY
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Public Land Administration Act of July 14, 1960, sapra, shows that
the new provision was intended to grant more flexible authority to the
Secretary to authorize repayments.'
He concluded that:

**.

Since the effect of the court decisions in this instance was that the Secretary
had no legal authority to execute
* [the leases issued to the Texas Company],
it is reasonable to conclude that he had no legal authority to exact the payments
provided for thereunder. United States v. Ohio Oil Co., 163 F. 2d 633 [10th Cir.
1947], certiorari

denied,

[3] 33 U.S. S[3] 3, [rehearing

denied, 333 U.S. 865].

Accordingly, the claim of the Texas Company may be allowed in the full

amount

While recognizing the factual distinctions between the instant case
and the Hagood and Barash, Texas Company cases, we are of the
opinion that the Secretary's authority to refund moneys paid under a
lease which is canceled is now clear. Holding that a payment required

under law to maintain a lease in good standing may not be returned in
these circumstances would ignore the effect of the cancellation of the
lease upon ally benefit the lessee may have derived from it prior to its
cancellation. The court's action in United States v. Ben L.. Abbott,
involving the earlier, supplanted statutes, ordering a refund of the
rentals negates the logic and fairness of such a holding. Also, the
ruling of the Assistant Comptroller General quoted above under the
act of July 14, 1960,refutes that reasoning and supports our conclusion
that Congress did not intend the act of July 14, 1960, be interpreted
restrictively so as to preclude the repayment of rentals where a lease
must be canceled as having ben erroneously issued. Considering that
the court's ruling in United States v. Ben L. Abbott, the enactment of
the act of July 14, 1960, and the Assistant Comptroller General's
opinion of May 31, 1961, have all transpired since the L. N. Hagood
decision, we do not believe this Department need any longer consider
itself bound to follow the Comptroller General's opinion quoted therein
and that decision is overruled. Instead, we are of the opinion that the
general practice of the Bureau of Land Management in refunding
rentals where a lease has been erroneously issued is correct.
Although we conclude that there is authority under the act of
July 14, 1960, to refund rentals where a lease must be canceled as

having been issued under a mistake of law or fact not due to any fault
of the lessee, we do not imply that this Department will ignore the possibilities of fraud upon the Government. We do not intimate that a
refund will be made if the cancellation of the oil and gas lease is due
to some fault of the lessee himself or if he stands to benefit through
any kind of an arrangement- with parties seeking the cancellation of
the lease.3
3The present regulations, 43 CFR subpart 1S22, concerning repayments do not set

forth any guidelines or safeguards concerning repayments and, indeed, fail to cite the
act of July 14, 1960. This omission, however, does not preclude the Secretary, or his
delegate, from granting the relief authorized by the statute or establishing guidelines.
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Exceptional care, must be taken when ordering the cancellation of
a lease, especially in circumstances

such as this where the protests

of the third parties were not made for more than 3 years after issuance
of the lease, to assure that there was justification for delay and absence
of collusion among the parties.
This case is returned to the Eastern States land office for further
action on the lessee's application for repayment. However, before a
refund is authorized by that office,the lesseemust, at least, first furnish
written proof under oath that there is no arrangement or agreement
by it with any party concerning the cancellation of the lease. That office
may also take such other action as is deemed necessary to assure that
the lessee is in good faith and that there is no reason to believe that a
conspiracy might exist between appellant and protestants.
Accordingly, pursuant to the authority delegated to the Board
of Land Appeals by the Secretary of the Interior (211 DM 13.5; 35
F.R. 12081), the decision appealed from is set aside and this case is
remanded to the Eastern States land office of the Bureau of Land
Management to refund the rentals paid by the appellant providing
the conditions discussed above are satisfied.
FRANCIS

E. MAY1EE,

Mevbber.

I CONCUR:
EDWARD W.

STUEBING,

Mem?,ber.

I CONCuR:

MARTINRITvo, lf ember.
CONCURRING OPINION BY EDWARD W. STUEBING

Although in agreement with the majority opinion, I offer this separate concurring opinion for the purpose of touching on aspects of the
matter not referred to elsewhere.
This case arises out of the fact that the land in question was posted
for the filing of simultaneous oil and gas lease offers during the period
from May 15,to May 22, 1961. Priority of consideration of offers so
filed was determined by a subsequent drawing, at which one Huckaby's
offer was first drawn. In accordance with the procedure then practiced,
the other offers for the same land were then conditionally rejected
pending adjudication of the Huckaby offer. However, Huokaby withdrew his offer on June 20, 1961,which should have signaled the reinstatemelt and adjudication of the next two offers in priority (BLM-A
057174and BLM-A 057177; each for a different portion of the lands
included in the Huckaby offer). Instead, the land officeentertained the
offer of Beard Oil Company (BLMI-A 059146), to which the lease was
issued October 15, 1962.
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On September 21, 1966, a protest was filed by Theodore Baker, the
offeror under BLM-A 057174 and this was followed on September 26,

1966,by a protest filed on behalf of Fred A. Gottseman and the Estate
of Edwin W. Stockmeyer. These protests asserted the priority earned
by the protestants in the drawing and urged the cancellation of the
Beard Oil' Company lease so that leases might issue to the protestants,
whereupon the land officecanceled Beard's lease. Beard Oil Company
appealed to the Director, but prior to perfecting its appeal it gave
notice that it elected not to contest the cancellation of its lease provided
that its rental payments were refunded. Because of this the Qancellation was effected and leases covering the land were issued to the respective protestants, leaving only the issue of the rental refund to be
resolved.

The easy acquiescence of the Bureau and the capitulation of Beard
Oil Company form the crux of my concern. I am not at all sure that
the cancellation of the Beard lease was enforceable at law. The protestants had slept on their rights until they suddenly appeared nearly
four years after the lease was issued to Beard. Beard might well have
invoked a defense of laches, with what success we can now only specu-

late. While admitting the statutory right of the first qualified offeror
to receive a lease, even a statutory right may be lost through the dilatory conduct of one who fails to assert it in good time. Laches, estoppel,
limitation of action and finality of administrative decisions are examples of defenses employed to bar tardy claims, although they are not
all applicable to this situation.
If Beard Oil Company had successfully defended its lease, we would
not be faced with a question of repayment. Similarly, if it could be
established that Beard simply yielded a right it was lawfully entitled
to retain, no repayment would be due it. Where a lessee simply relinquishes his leasehold without any legal obligation to do so he is not
entitled to a refund. However, I cannot fault Beard Oil Company for
accepting the Bureau's determination that the lease could not be preserved, since it was financially advantageous for it to do so. I merely
wish to make the point that leases should not be canceled at the behest
of a third party where any doubt exists regarding the respective rights
of the protestant and the lessee, since the effect of cancellation will
be aloss to the government of accumulated rentals.
One further point should be considered. Even assuming that the
cancellation of the lease was legally enforceable, during the years
when Beard Oil Company held the lease it had certain rights. It might
have treated the lease as an article of commerce and sold it to an innocent purchaser for value, thereby putting it beyond the reach of the
protestants. It had the right to explore the leasehold and gain geological data which could have influenced its decision to consent to the
cancellation rather than resist it. If the company had completed a
producing well, the very fact of production would have been fatal to
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the noncompetitive application, and defeated any administrative
cancellation of Beard's lease. There is nothing to suggest that the company had knowledge of the prior right of the protestants to receive the
lease, but if it could be demonstrated that it took the lease with such
kniowledge for the purpose of exercising whatever rights the lease
bestowed, then the company would have gotten what it bargained for
and no refund would be due it.
For these reasons I suggest that extreme caution and thorough
investigation of such cases is required in the future to protect the
public interest.
UNITED

STATES v. FRANK AND WANITA

IBLA 70-149

ELLUZZO, ET AL.

Decided October 7,1970

Mining Claims: Contests-Mining
Hearings

Claims: Hearings-Rules

of Practice:

Where information developed after a Departmental decision holding a mining
claim invalid indicates that it may have, been based npoa inaccurate evidence,
the prior decision will be set aside and the case remanded for an administrative review of the patent application in the light of the actual situation.
BOARD OF LAND APPEALS
PETITION FOR RECONSIDERATION

Frank and Wanita Melluzzo and Salvatore and Concetta Melluzzo,
for themselves, and Tognoni and Pugh, Attorneys-at-Law, for all
other contestees have filed separate petitions for reconsideration of
departmental decision United States v. Frank and TVanita Aielluzzo,
et al., 76 I.D. 181 (1969) .1

The Melluzzo petition asks reconsideration of the decision only as
to the three claims known as the North th Street Group, that is the
Concetta, the Nita Jean and Nita Jean No. 2. The other petition asks
reconsideration of the decision as to the claims constituting the Enterprise & Cram Groups (the latter being completely overlapped by the
Enterprise claims).
The Enterprise & Cram petition has been carefully examined. It
-raises only general objections to the decision, asserting that it is
mistaken in its interpretation of the evidence and the law. A similar
petition for all the claims was denied by the Acting Solicitor in a letter
dated February 3, 1970.We find nothing in the recent petition which
would warrant a change in our decision as to the Enterprise & Cram
claims. Therefore, the request is denied and the decision of July 29,
1969, will remain the final Departmental action in the matter as to
them.
The Melluzzo petition is much more explicit. It is supported by statements of present and former personnel of the Bureau of Land Management and of Frank Melluzzo saying that the evidence presented at
1 Frank Melluzzo has notified the Department informally that he and the other Afelluzzos
are no longer represented by Tognoni and.Pugh in this proceeding.
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the hearing in the contests involving the North 7th Street Group did
not describe accurately the amount of building stone removed from the
claims or sold under firm contract, and later removed, prior to July 23,
1955, and that such amount is substantially more than that found by
the hearing examiner and accepted upon appeal.
Pursuant to directions from the Solicitor's office, officials of the
Phoenix land officeconducted an investigation of the three claims in the
North 7th Street group. Their investigation included an examination
of various buildings erected in the period from 1951-1955 on which
stone from the claims was used. The results of the investigation are
set out in a stipulation signed by Frank and Wanita Melluzzo and the
Acting Arizona State Director, BLM. It concludes that the production
from the North 7th Street Group in 1954 was 298 tons, grossing
$3,526, and in 1955, 580 tons, grossing $8,700.

While these total figures are substantially in excess of those found
by the hearing examiner and accepted by the Department, as presented
they do not provide a basis for redetermining the validity of each
particular claim. The validity of each of the claims, all else being
regular, must rest upon the sales and production it alone yielded. When
the figures are offered only as a total for a group of claims, it is not
possible to determine the validity of any particular claim, for all or
none of the production could have come from it.
In our request for further information, we had asked that the
Melluzzos sign a stipulation setting out, as to each caim, the amount
produced and sold by them prior to July 23, 1955. We intended, by
having statistics on which the United States and the claimants agreed,
to put an end, if possible, to the confusion that has arisen from the
vagueness and conflicts in Frank Melluzzo's testimony in this and other
proceedings. The stipulation as presented is of little help, for it not
only leaves uncertain the Melluzzo position as to these individual
claims, but scarcely inhibits the use of some "floating" production in
other contests.
There is, however, some indication of how the production was distributed among the three claims. The Chief, Branch of Minerals,
Phoenix Land Office,who took part in the investigation, has submitted
some comments on this point. Of the stone he observed in the various
buildings he estimated that 2/3.came from the quarries on the Nita
Jean No. 2, 1/3from those on the north end of the Nita Jean and none
came from the Concetta. He also observed no opened quarries on the
Concetta.
'While mining contests, in which a hearing has been held, are to be
determined only on the basis of the record made at the hearing, 43
CFR 1840.0-8 (1970), we are now examining only a petition for reconsideration. The petition is addressed to the discretion of the Secretary.
In considering it he (or his delegate) is not bound by the same rules
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as those governing the decision on appeal. Therefore, the comnents
of the Chief, Branch of Minerals, may be used to evaluate the general
statements in the stipulation in deciding whether the petition should
be allowed. His remarks on the Concetta reinforces the conclusion
reached in the IDepartment's decision that it was properly found to be
invalid. We see no reason to disturb the decision as to that claim, and
the petition as to it is denied.
While the above observations suggest that the other two claims may
be valid in whole or in part, the record before us, that is the record at
the hearing even as amplified by the stipulation, affords no basis for
making such a determination. As we have said, each claim must be
adjudicated on the basis of the facts pertaining to it.
The land office has investigated the claims and perhaps has or can
obtain the facts'as to each claim. Instead of trying to prepare a more
satisfactory stipulation covering the precise situation as to each claim,
we believe it would be more practical in the circumstance for the land
officeto review the validity of the Nita Jean and Nita Jean No. 2.
I Therefore, pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of the Interior (211 DM 13.5, 35 F.R.
12081), the Department's

decision of July 29, 1969, and the decisions

of the Bureau of Land Management and the hearing examiner as to
these two claims are set aside and the case is remanded for further
proceedings consistent herewith.
MARTIN

RITVO,Member.

I CONCUR:
EDWARDW.

STUEBING,

Member.
I CONCUR:
NEWTON

FRISHBERG,

Chairman.

ESTATE OF LYLE K. GROSS

IBLA 70-38

Decided October 23, 1970

Small Tract Act: Generally
The mere filing of a small tract application does not create in the applicant
any right or interest in the land, and the Secretary in his discretion may
refuse to consummate a sale at any time prior to issuance of patent.,

Small Tract Act: Classification
Public lands classified as disposable under the Act may be reclassified by the
Secretary for retention by the Government.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

This appeal to the Secretary of the Interior was perfected by the
Estate of Lyle K. Gross, deceased. The appeal is from a decision ren-
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dered by the Branch of Land Appeals, Officeof Appeals and Hearings,
Bureau of Land Management, dated February 17, 1969, which dismissed an appeal from the Bureau of Land Management's Nevada land
office. The Nevada land office had rejected an application filed by
Lyle K. Gross on December 22, 1958, to lease or purchase 5 acres under

the Small Tract Act of June 1, 1938, 52 Stat. 609, 43 U.S.C. secs.
682a-e (1964).

After the application for lease or purchase was filed, the Bureau of
Land Management made a small tract classification. In March of 1964
the district manager for the Bureau of Land Management classified
the land for direct sale to the applicant at the appraised fair market
value of $500. However, the applicant had died in December 1963.
Upon learning this the Nevada land officecontacted his heirs and apprised them of its action.
Complications regarding the probate of the Estate of Lyle K. Gross
and concerning claims to minerals underlying the subject 5-acre tract
delayed the consummation of the sale for several years. During these
delays, which were not occasioned by either party, the Nevada land
office vacated its decision approving the small tract application and
rejected the application in October 1968.The reason for the rejection
of the application was the discovery of the only subspecies of a rare
fish population in a spring known as School Spring located on the
5 acres. The species of fish is identified as Cyprinodon nevademsis, more

commonly known as "pupfish." The subspecies, pectorals, is listed
among the rare and endangered fish of the United States by the U.S.
Bureau of Sports Fisheries and Wildlife.
In September 1967 the Nevada Fish and Game Conmission requested a protective withdrawal of the tract because it surrounded
School Spring. The Nevada land office,in its October 1968 decision
rejecting the application, found that it would be in the public interest
to reclassify the tract for retention under the provisions of the Classification and Multiple Use Act, 78 Stat. 986, 43 U.S.C. secs. 1411-18
(1964).

The decisions of the Department are clear that the mere filing of
an application pursuant to the Small Tract Act, upra, does not create
in the applicant any right or interest in the land covered by the application. Betty L. Sherman, A-29901 (February 19, 1964). The Act authorizes the Secretary of the Interior, in his discretion, to sell or lease
tracts of land not exceeding 5 acres which he may classify as chiefly
valuable for certain purposes, under such rules and regulations as he
may prescribe, at a price to be determined by him. The rules and regu-
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lations applicable in the instant case are found at 43 CFR 2233.0-2
(1970 ed.), now 43 CFR 2730, 35 F.R. 9618 (1970) . The "Objectives"

section of said rules and regulations provides in substance that small
tract activity shall promote the beneficial utilization of the public
lands, safeguard the public interest in the lands and coordinate with
interested local governmental agencies toward conservation of natural
resources.

The discretion vested in the Secretary by the Small Tract Act, supra,
is essentially the same as is vested in the Secretary by the Isolated
Tracts Act, 43 U.S.C. sec. 1711 (1958). Decisions under the Isolated
Tracts Act, supra, hold that the Secretary, in exercising the discretionary power granted him by Congress, may refuse to consummate a sale
at any time prior to issuance of patent whenever he determines such
action would be in the public interest. Willcoxon v. United States,
313 F. 2d 884 (D.C. Cir. 1963), cert. denied, 373 U.S. 932 (1963); Ferry
v. Udall, 336 F. 2d 706 (9th Cir. 1964), cert. denied, 381 U.S. 904
(1965). In these cases the purchase price had already been deposited,
while in the present case it was never tendered.
The classification of land as suitable for disposition under the Small
Tract Act does not preclude a subsequent cancellation of that classification when a different classification is found to be in the public interest.
Cecil W. Hinshaw,A-30006 (July 23, 1964). As was stated in the land
office decision of October 21, 1968, rejection of the application was
predicated upon the finding that the public interest required such action
in order to protect and preserve the rare species of fish discovered in
the spring located within the 5-acre tract. We find this to be well within
the delegated authority of the land officemanager.
Having determined that the land office action was proper, thereby
making the subject tract no longer available for disposition under the
Small Tract Act, supra, it becomes unnecessary to discuss the other
reasons for appeal as set forth by the appellant.
Therefore, pursuant to the authority delegated to the Board of Land
Appeals by the Secretary of the Interior (211 DM 13.5; 35 F.R. 12081),
the decision below is affirmed.

I CONUR:
NEWTON

FRISHBFRG,

Chairn'b D.
FRANCIS

E.

MAYHUE,

MUember.

I CONCUR:
ANNE

P. LEwIs, Member.
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SOUTIIERN PACIFIC COMPANY
LOUIS G. WEDEIND*

IBILA 70-9O

Decided

October

7, 1970

Railroad Grant Lands
Where an application is filed under Section 321(b) of the Transportation Act
of 1940 alleging a conveyance to an innocent purchaser for value by a railroad grantee, the application may not be rejected on its face solely for the
reason that the lands applied for have been classified as mineral in character
subsequent to the time of the conveyance. It must also be shown that the
lands were of known mineral character at any time between the date the
railroad line was definitely located and the date of the original sale by the
railroad and that the purchaser knew or should have known at the time
of his purchase that the lands were of this character.

Res udicata
The doctrine of res judicata has long been accepted and applied by the Department. However, the doctrine is generally invoked as a bar to a claim
for relief only where there has been a final adjudication of a matter before
the Department and where it is clear that the same facts and issues are
involved in a subsequent matter before the Department.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Louis G. Wedekind has appealed to the Secretary of the Interior
from a decision of the Officeof Appeals and Hearings, Bureau of Land
Management, dated September 10, 1969, which dismissed his appeal
from a decision of the Nevada Land Office holding for rejection the
application of the Southern Pacific Company for patent to the SE 14
of Section 29, T. 20 N., R. 20 E., M.D.M., Washoe County, Nevada.'

This appeal concerns the disposition of a 160-acre tract of public
land for which the Southern Pacific Railroad has applied as part of an
odd-numbered section within the limits of the grant to its predecessor,
the Central Pacific Railroad Company of California, by the act of
July 1, 1862 (12 Stat. 489), and the act of July 2, 1864 (13 Stat. 356).
The Southern Pacific Railroad filed its application, Nevada 058575,
on July 1, 1962, on behalf of the real parties in interest, the heirs of
aNot in Chronological Order.
'This appeal is being prosecuted by Louis J. Wedekind, one of the heirs of George H.
Wedekind, deceased, and is prosecuted on behalf of all of his heirs.

77 I.D. No. 11
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George H. Wedekind, 'pursuant to Section 321(b) Part II, Title III,
*of the Transportation Act of 1940,49 U.S.C. sec. 65(b) (1964).2
Under section 3 of the act of July 1, 1862,sUpra, the Central Pacific
Railroad Company of California was granted every alternate section
of public land, designated by odd'numbers, up to five alternate sections
per mile on each side of the railroad line, and within ten miles of each
side of the line, if the land was not sold, reserved or otherwise disposed
of at the time the line of the road was definitely fixed, and provided
*0 * * that all mineral lands shall be excepted from the operation of
this act." Section 4 of the act of July 2, 1864,supra, doubled the grant
from five to ten sections per mile on each side of said line, and provided,
among other things, that the term "mineral land" wherever used
therein, or in the original act, should not be construed to include coal
or iron land, and that no land granted by that or the original act should
include any other mineral land.
The record shows that Central Pacific Railway Company selected
the lands at issue, Section 29, T. 20 N., R. 20 E., M.D.M., Selection List

No. 9 for lands in Nevada on June 28, 1895.However, before Central
Pacific had received a patent for these lands, it issued a quit-claim deed
to George H. Wedekind for the sum of $800 on February 18, 1901,
transferring its interest in the SEI/4 of Section 29. The Central
Pacific's selection' of Section 29 was subsequently denied by the Department in 1916, pursuant to hearings completed in January 1912,
Central Pacific Railway Co., 45 L.D. 25 (1916), rehearing denied, 45
L.D. 27 (1916), affirmed, Central Pacific Railway Co. v. Lane, 46 App.
D.C. 372 (D.C. Cir. 1917). The basis for the denial was that all the
lands in the section were mineral in character and, therefore, excluded
under the terms of the act of July 1, 1862 (Section 3), and the act of
July 2,1864 (Section 4).
The appellant filed its present application under the Transportation
Act of 1940, supra, asserting that patent to the SE1/4 of Section 29
should issue to the Southern Pacific Railroad on.behalf of the heirs of
George H. Wedekind based on the quit-claim conveyanceto Wedekind
as an innocent purchaser for value from the railroad in 1901.3
Section 321(b) of the Transportation Act provides that if any land
grant railroad wishes to take advantage of charging higher rates for
2 Application by the railroad in behalf of its assignee is in accordance with established
practice (see Southern Pacific Land C., 42 L.D. 522 (1913) ; Santa e Pacific Railroad
Compaay, 58 I.D. 591 (1944)). '
I In support of this contention, appellant has submitted a copy of Central Pacific Railway Company Deed No. 8892, dated February 18, 1901, conveying the described land to
George E. Wedekind.
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carrying Government traffic, it must file a release of any claim it might
have against the United States to lands granted to the railroad. It is
provided, however; that nothing in Section 321(b) should be construed
* * *

to prevent the issuance of patents confirmingthe title of such lands as

the Secretary of the Interior shall find have been heretofore sold by any such

carrier to an innocent purchaser for value *

*

The Southern Pacific Company and its predecessor, the Central
Pacific, filed such releases, specifically excepting lands sold to innocent
purchasers for value.
By a decision of January 30, 1969, the Nevada Land Officerejected
the application under the Transportation Act because the lands applied
for had been determined to be mineral in character by the-Department
in 1916 and by the courts, citing U.S. v. Central Pacific Railway Co.,
D-31706-B, List No. 9, Serial. 01223, affirmed by the Supreme Court
of the District of Columbia (Equity No. 34359) and the Court of
Appeals of the District of Columbia in CentralPacificRailway Co.v.
Lane, No. 3008, 46 App. Cases 372 (1917). It held that the lands in
Section 29 were not subject to the original railroad grant, and in
accordance with the regulations under the Transportation Act (43
CFR 2224.3-a, 1970Rev.) ,4 rejected the application.
The Officeof Appeals and Hearings dismissed the appeal from the
Land Officedecision on the ground that the doctrine of res judicata or
its administrative law counterpart,.the doctrine of finiality.of administrative action, applied to this case, preventing further consideration
of an appeal by the Southern Pacific Company. The decision states:
In the present application, the Southern: Pacific Company has presented the
same issue as that decided in the case cited above [Central Pacific Railway v.
Lane, supra]. It is therefore determined to be res judicata and a bar to any
further claim for relief, and it is not proper again, to consider on its merits an
appeal on the same issue and for the same land.

Before a decision can be reached in this case, a determination must
be made as to the character of the land from the date the railroad line
was definitely located to the date of purchase and whether the purchaser from the railroad was an "innocent purchaser" for value. This
has not been done. After a thorough review of the record before us we
cannot say with certainty whether or not the departmental decision
of 1916 and court decisions of 1917 specifically found that Section
29 lands were mineral in character as of February 18, 1901,the date of
4Now

43 CFR 2631.0-8, 35 P.R. 9613 (1970).

180

DECISIONS

OF THE

DEPARTMENT

OF THE

INTERIOR

[77 ID.

purchase from the railroad, or prior thereto. It is elementary that res
judicata cannot bar a claim unless the same issues and facts are involved in the subsequent proceeding. Therefore, the doctrine of res
judicata does not apply in the instant case and the ruling below was in
error.
Prior decisions of the Department provide that a patent may be issued under section 321 (b), supra, for railroad grant lands sold by the
railroad if the land was nonineral in character at the time of sale and
the purchaser was an innocent purchaser for value, even though the
land is subsequently determined to be mineral in character. Southern
Paciflc Company, 71 I.D. 224 (1964). The bona fide requirement where
the land is nonmineral in character at the time of the purchase pertains to the absence of kmowledgeof its mineral character, if such were
the case, between the time te railroad line was definitely located and
the date of purchase, for its characterization as such during that period
would except it from the grant to the railroad. U.S. v. Southern Pacific
Con-upany,77 I.D. 41 (1970). Even if it is found that the land was mineral in character at or prior to the time of sale, a patent will issue if it
is determined that the purchaser was not chargeable with actual or
constructive notice of that fact. Ibid.
The concept of a bona fide purchaser or innocent purchaser for value
has been analyzed by the Supreme Court under the act of March 3,
1887, 43 U.S.C. scs. 894 899, (1964) in the cases of United States v.

Winona c St. Peter RR, 165U.S. 463 (1897)and Winona & St. Peter
BR v. United States, 165 U.S. 483 (1897). The same concepts apply un-

der the Transportation Act of 1940 in the instant case. Generally,
for a purchaser not to be bona fide the facts must show that he knew or
should have known that the lands were mineral in character as of the
date of his purchase or were of such character so as to have been excluded when the railroad line was definitely located or at any time

prior to this purchase. UnitedStates v. Southern Pacific Company,
supra. As was said in UnitedStates v. CentralPacific Railroad Co.,
84 Fed. 218, 221 (Cir. Ct., N.D. Cal. 1898):
* * * The status of a bona fide purchaser is made up of three essential elements: (1) a valuable consideration; (2) absence of notice; and (3) the presence

of goodfaith. *

For the reasons set forth herein, the Bureau's decision is set aside
and the case is remanded for the purpose of a hearing. At the hearing,
competent evidence should be adduced as to the character of the lands
from the time the railroad line was definitely located to and including
the time of the purchase from the railroad. In the event it is determined
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that the land was mineral in character at any time during such period,
evidence should be received relating to the bona fides of the purchaser.
Therefore, pursuant to the authority delegated to the Board of Land
Appeals by the Secretary of the Interior (211 DM 13.5; 35 F.R.
12081), this case is remanded for further consideration and action
consistent with this decision.
NEWTONFRIsnIBRG, Chairman.

I CONCUR:
MARTIN RITvO, Member.
FRANCIS MAYHuEF, Member.

JOSEPH I. O'NEILL, JR.
MOBIL OIL CORPORATION*

IBLA 70-39

Decided October 9, 1970

Oil and Gas Leases: Extensions
The stationary and regulatory requirements that there must be a discovery
of oil or gas in paying quantities on a segregated portion of a lease in order
to qualify another segregated portion of the same lease for a two-year extension cannot be construed so as to require that in every instance there must
be a fully completed well on the site which is physically capable of producing
oil or gas in paying quantities prior to the date of expiration.
APPEAL FROM THE BUREAU OF LAND XANAGEMENT

Joseph I. O'Neill, Jr. and Mobil Oil Corporation have each appealed
from the February 28, 1969,decision of the Chief, Branch of Mineral
Appeals, which affirmed the decision of the Santa Fe land officein
declaring that appellants' oil and gas leases had expired and in rejecting their respective applications for two-year extensions pursuant to
30U.S.C. 187a (1964).

The facts are that the original noncompetitive lease, NM 027994,
was issued November 1, 1956, and included all of the lands hereinafter discussed. The lease was segregated by various partial assignments creating leases NW 027994-A through NM 027994-F.. The retained portion of the base lease (NM 027994) expired on October 31,
1966 as did. NM 027994--B. Lease NM 027994-D was exteplded under
*Not in Chronological Order.
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43 CFR 3128.5(b)I to June 30, 1968, and further extended to June 30,
1970, pursuant to 43 CFR 3127.22 (diligent drilling operations being
conducted on June 30, 1968). The remaining segregated leases were
extended under 43 CFR 3128.5(b) to September 30, 1968.
Prior to the expiration date, Mr. O'Neill and Mobil Oil. Corporation, lessees under NM 027994-A and NM 027994-C, respectively requested that their leases be extended for two years on the basis of a
discovery of oil and gas in paying quantities on another segregated
portion of 'the original leasehold, i.e., on NM. 027994-D, as provided
by 43 CFR 3128.5.' Advance rentals for the following lease year were
tendered by O'Neill and Mobil prior to the regular expiration date
of their respective leases, and receipts therefor were issued by the
land office.

O'Neill's application for extension stated the following:
United States lease NM 027994-D covering, among other lands, W/2 NE/4
Section 12, said township and range, is the subject of drilling operations by Pennsoil United, Inc., such well being called the Mobil Federal #12-1, Eddy County,
New Mexico. This is a part of original parent lease NM-027994. Drillstem tests
have been taken in said well in the Wolfeamp Formation, Strawn Formation and
Atoka Formation, which definitely indicate a discovery of oil and gas in commercial quantities on August 12, August 13, August 19 and September 17, 1968.
Copy of affidavit of the drilling superintendent of Pennzoil United, Inc. is
attached hereto and the logs referred to in said affidavit are furnished herewith
to United States Geological Survey Office, Roswell, New Mexico, together with
a copy of this letter and affidavit. It is requested that such logs remain confidential information available only to government personnel to the extent necessary
to verify the discovery referred to above.

In reporting to the land office with reference to the alleged discovery, the Regional Oil and Gas Supervisor, Geological Survey,

said:
This office does not disagree with the drillstem test data submitted by Mr.
O'Neill * * *. We do not, however, agree with his claim that a discovery has been
made in the well on the "D" lease prior to September 30, 1968, which would
entitle [the other leases] to a two-year extension pursuant to 43 CFR 3128.5(a).
The pertinent regulation requires that in order for a segregated portion of a
lease to qualify for a two-year extension as a result of a discovery on another
segregated portion, such discovery must be a "discovery of oil or gas in paying
quantities." Accordingly, there must be a well on one of the segregated portions
I Since

renumbered

43

CFR

3107.6-3.

2 Since renumbered 43 CFR 3107.2-3.

'The request of Mobil Oil Corporation is not contained In the case record. However,
the recitation of its receipt in the land office decision of November 1, 1968, plus the land
office receipt for payment of advance rental for the following year, are adequate evidence
that such a request was in fact received.
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of the lease that is capable of producing oil or gas in paying quantities on or
before the expiration date of the other segregated portions. The Chief, Branch
of Mineral Appeals, Division of Appeals, held in his decision of April 17, 1962,
in the ease of Texas-National Petroleum Company, lease New Mexico 021121,
that a discovery means a well that is physically capable of producing oil or gas
in paying quantities. Solicitor's Opinion A-30153 (Carl Losey et a., dated December '4, 1964, involving leases Salt Lake City 071373 and 071374) states the follow-

ing in the penultimate paragraph on page 3: "The Department has held that the
phrase 'well capable of producing' means 'a well which is actually in a condition
to produce at a particular time in question.' * * * An assertion that a well is
commercially productive will not extend the lease when a lessee fails to submit
satisfactory evidence that he has a well capable of present production in pay-

ig quantities."

As drilling operations are continuing at the well on the "'D" lease, it is clear
that the well is not a discovery which would serve to extend the other segregated leases because sueh a well was not physically completed so as to be capable
of producing oil and gas in paying quantities on September 30, 1968.

The report continued with an expression of the Supervisor's opinion
that although the drillstem test results indicated that the intervals
tested "are possibly productive in paying quantities * C ; sustained
production might prove the well not to be capable of producing oil or
gas in paying quantities," and concluded with the following:
In any case, the well was not physically capable of producing oil or gas in paying quantities on September 30, 1968. Accordingly, it is our opinion that leases
New Mexico 027994-A, 027994-C, 027994-E, and 027994-F are not qualified for
a two-year extension pursuant to 43 'CFR 3128.5(a) and it is recommended that
such leases be considered to have expired by 'their own terms as of September 30,
1968.

The land office decision of November ,'1968, held that the leases
in question had expired because in order to qualify for a two-year
extension there must be a well- on one of the segregated portions of
the original, lease that is capable of producing oil or gas in paying
quantities on or before. the expiration date of the other segregated
portions.
On appeal to the Director, Bureau of Land Management, the land
office decision was affirmed by the Chief, Branch of Mineral Appeals,
.who held that the statutory requirement for discovery'of oil or gas
in paying quantities is not met until there is on the lease a well capable
of producing oil'or gas in paying quantities after drilling has been
completed, casing set and cemented, and perforations made into the
appropriate horizon so that the well is physically capable of production, citing United fanruufacttringCo., et al., 65 I.D. 106 (1958) and
Joseph C. Sterge, 70 I.D. 375 (963).
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*Onappeal to the Department from that decision appellants argue
that neither the statute nor the regulation requires that there be a
completed well fully capable of economicproduction on the segregated
portion of the lease prior to the expiration date in order to effect a
discovery. They aver that courts have held that the primary meaning
of the word "discovery" does not include production, it merely means
to find, citing Continental Oil Company v. Boston Texas Land Trust,
221 F. 2d 124 (5th Cir. 1955)..

They further contend that the drillstem tests made in the four
formations between August 12.and September 17, 1968, truly indicated a discovery of paying quantities of gas as evidenced by the daily
drilling reports, the dual induction-laterolog, sidewall neutron porosity log, microlog, and borehole compensated sonic log-gamma ray
(all. of which were furnished to the Geological Survey). In support
of this contention they offer the affidavits of the drilling superintendent, the manager of production for Pennzoil United, Inc. (a qualified
production engineer), and an independent petroleum engineer, each
of whom expressed his opinion that the drillstem tests constituted a
discovery. Moreover, appellants have submitted a copy of the: well
completion. report showing that the well was completed as a gas producer from the Atoka formation on November 25, 1968.With reference
to the statement by the Regional Oil and Gas Supervisor that sustained production might prove the well incapable of producing in'
paying quantities, they contend that the same criticism could be leveled
at the initial potential test (after well completion), which is accepted
by the Geological Survey, saying that any well can become incapable
of producing in paying quantities at any later date.
- In summary, appellants say that the Bureau of Land Management
and the Geological Survey have added to the statute a requirement
which frustrates the law and the regulation and goes beyond the intention of the Congress by substituting the need for a completed well
instead of discovery.
The term "discover of oil or gas in paying quantities" did not
originate with this legislation. On the contrary, it has long been employed in private leases and has been considered and defined in numerous judicial proceedings. See text and eases collected in 2 Summers,
THE LAW OF OIL AND GAS 300. In Texas Pacifio Coal and
Oil Co.v. Bratto'n, 239 SW. 688 (Tex. Civ. App. 1921) the court said:
The predicate for a continuation of the lease * * * having been stated to be
simply the discovery of oil during the five years' period, another predicate,
namely "the production of oil in paying quantities," within the fiveyears period
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cannot be implied and read into the lease as a substitute for, or qualification of,
the predicate stated, which is clear and unambiguous.

The primary meaning of the word "discover" being to find, and in
this instance to find something not known before,, this necessarily is
the meaning of the term when used in connection with exploratory
operations, since such operations are designed solely for the purpose
of determining whether or not the land contains oil or gas in sufficient
quantities for profitable production. The private lease usually provides that, if during the exploratory period oil or gas is found or
discovered in paying quantities, thereafter the lease shall continue in
full force and effect. Bouldin v. Gulf P oduction Co. S.W. 2d 1019,
1023 (Tex. Civ. App. 1928); cited with approval in Continental Oil

CYo.
v. Boston Texas Land Trust, supra.
The act of July 29, 1954, 68 Stat. 585; 30 J.S.C. 188(b), added the
following, inter alia, to section 31 of the Mineral Leasing Act, as
amended:
* *

* upon failure of a lessee to pay rental on or before the anniversary date

of the lease, for any lease on which there is no well capable of producing oil or
gas in paying quantities, the lease shall automatically terminate * * *. (Italic
added.)

As indicated, the foregoing imposes a specific statutory requirement
for a well capable of producing oil or gas in paying quantities if the
lease is to be spared automatic termination in consequenceof nonpaynent of rental. By contrast, however, the act of August 8, 1946, 60
Stat. 955; 30U.S.C. 187aprovides, in pertinent part, that
*

* *Any partial assignment of any lease shall segregate the assigned and

retained portions thereof, * * ' and such segregated leases shall continue in
full force and effect for the primary term of the original lease, but for not less

than two years after the date of discovery of ol or gas.in paying quantities
upon any other segregated portion of the lands originally subject to such lease.
* * (Italics added.)-

The last-quoted statute, of course, is the one with which this appeal
is concerned, since it affords the benefit sought by the appellants. However, all of the authorities relied upon by the Bureau of Land Management and the Geological Survey to establish that a completed well
is required involve cases arising out of nonpayment of rentals and the
consequent termination of the leases pursuant to 30 U.S.C. 188(b).
The conclusion is inescapable that BLM and the Survey have taken
the requirement for a well capable of producing oil or gas in paying
411-476-71-2
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quantities, which was written into 30 U.S.C. 188 (b) as a saving clause,

and superimposed it on 30 U.S.,C. 187a,-as the essential test of a
discovery of oil or gas in paying quantities.
We think such interpretation is improper. There is no basis for
believing that in 1946, when the Congress provided that discovery
of oil or gas in paying quantities would qualify another segregated
portion of the same lease for extension, it intended to impose a requirement not even articulated in the Mineral Leasing Act until eight years
later in an amendment dealing with nonpayment of lease rental-an
entirely different situation. Had it been the intent of Congress that
there must be a completed well physically capable of economicproduction in order to qualify the extension it could easily have so provided.
It did not. Only "discovery of oil and gas in paying quantities" is
required.
This is not to say that in no event will it ever be necessary to complete a well in order to demonstrate a qualifying discovery. We recognize that situations may arise where adequate testing has not been
accomplished or test results and other evidence are inconclusive and
only the initial production test after completion of the well will demonstrate whether a discovery has been made. However, where all the
evidence and expert opinion is reasonably persuasive of the fact of
a discovery of paying quantities of oil or gas,' as in this instance, it is
error to hold that such evidence must be disregarded because the law
and/or the regulations require a completed well, physically capable
of oil or gas production in paying quantities.
Therefore, pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of the Interior. (211 DM 13.5; '35 F.R.
12081), the Bureau decision of February 28, 1969,is reversed, and the
case records are remanded to the land officewith instructions to grant
the lesseestwo year extensions effective as of the date hereof..
NEWTON FRISHBERG,Chairman.
WE. CONCUR:
EDWARD W. STUBBING,Member.

FRANCISE. MAYHUE, Member.
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Contracts: Construction and Operation: Notices-Contracts: Performance
or Default: Suspension of Work-Contracts: Disputes and Remedies:
Equitable Adjustments
When unavailability of right-of-way results in an unreasonable delay in
issuing a notice to proceed, there may result a constructive suspension of
work requiring an adjustment for the increased costs necessarily caused by
the delay. The costs may include both those incurred during the period of
the delay and those incurred later as the direct consequence of the delay.

Contracts: Construction and Operation: Changes and Extras-Contracts:
Disputes and Remedies: Equitable Adjustments
The release of transmission line right-of-way in discontinuous lengths which
seriously disrupts the right-of-way clearing operation results in a construc-

tive change entitling the contractor to an equitable adjustment for the
added costs of clearing due to the disruption of work.

Contracts: Performance or Default: Acceleration-Contracts:
Remedies: Equitable Adjustments

Disputes and

A written order to the contractor to complete work by the date fixed in the
contract for completion is an order to accelerate' constituting a change when
at the time of issuance the contractor was admittedly entitled to extensions
of time which bad been requested but not yet granted, and the contractor in

fact accelerates. The contractor is entitled to an equitable adjustment for
the increased costs due to the accelerated effort.
BOARD OF CONTRACT APPEALS

On Jule 29, 1963, appellant, as low bidder, was awarded a contract
by the Southwestern Power Administration (SPA), to construct
approximately 84 miles of 154 KV transmission line from Jonesboro,
Arkansas, to Greers Ferry Dam, under a small business st aside. The
bid price was $1,410,483.90.The transmission line was subdivided into
two segments A and B. The A segment consisted of about 52 miles of
line in hilly upland terrain. The B segment consisting of about 32 miles
of line in flat and lowlying bottom lands commencing at Jonesboro
and ending a few miles west of the Black River.
Appellant states three broad claims: (1) a claim for delay and
associated costs, either as a constructive change, or under the contract's
*-Not in Chronological Order.
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Suspension of Work Clause; (2) a claim for acceleration; and (3) a
constructive change arising out of the alleged failures of the Government in furnishing wire-sagging information.
The Board assumes that appellant's broad statement of its claims
includes all those more specific claims denied by the contracting officer
in his decision dated May 1, 1967,2and not otherwise settled. As enumerated in that decision, the remaining disputed claims are as follows:
Claim 1-Delay in giving notice to proceed.
'Claim 2-Delay in approving subcontractors.
Claim 3-Failure to provide adequate segments of continuous rightof -way.

Claim 4-Delay in staking structures and in furnishing structure
schedules.

Claim 6-Failure to furnish sag tables, clipping offset charts, and
Government direction of conductor sagging.
Claim 9-Delays caused by unusually severe weather, and mud and
water conditions on right-of-way.
Claim 15-Acceleration of work.
By agreement the Board willolimit itself to deciding questions of
liability as to these issues.'Dollar amounts are not before us at this
time.

ClaimsI-Delay in Giving Notice to Proceed
From the very outset appellant made known its desire to have a
notice to proceed issued on or about September 1, 1963.Its letter dated
July 22, 1963, to the contracting officer clearly indicates its position
and understanding prior to bid opening that the notice to proceed
'"SC-12. PRICE ADJUSTMENT OR SUSPENSION, DELAY, OR INTERRUPTION
O TE WORK.
"(a) The Contracting Officer may order the Contractor in writing to suspend all or any
part of the work for such period of time as he may determine to be appropriate for the
convenience of the Government.
"(b) If, without the fault or negligence of the Contractor, the performance of all or
any part of the work is, for an unreasonable period, of time, suspended, delayed, or interrupted by an act of the Contracting Officer in the administration of the contract, or by his
failure to act within the time specified in the contract (or if no time is specified within
a reasonable time), an adjustment shall be made by the Contracting Officer for any increase
in the cost of performance of the contract (excluding profit) necessarily caused by the
unreasonable period of such suspension, delay, or interruption, and the contract shall
be modified in writing accordingly. No adjustment shall be made to the extent that performance by the Contractor would have been prevented by other causes even if the work
had been so suspended, delayed, or interrupted. No claim under this clause shall be allowed
(i) for any costs incurred more than twenty days before the Contractor shall have notified
the Contracting Officerin writing of the act or failure to act involved (but this requirement
shall not apply where a suspension order has been issued), and (ii) unless the claim, in
an amount stated, is asserted in writing as soon as practicable after the termination of
such suspension, delay, or interruption but not later than the date of final payment under
the corntract.'Any dispute concerning a question of fact arising under this clause shall be
subject to the Disputes clause."
2 Appeal file folder No. 13.
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would issue ol or about September 1, 1963.3The reason given for an
early September notice was that the critical period for construction
in the lowland rice fields was between September and December.
Subsequent events are somewhat confused. However, a letter of appellant's dated August 20, 1963,4indicates that the outcome of a meeting held July 30, 1963,was that a notice to proceed would not be issued
earlier than October 15.This letter again stressed appellant's need for a
September notice because of lowland field conditions and put SPA on
notice that a later notice to proceed would very probably delay construction and increase costs. Appellant's chief officertestified that he
interpreted the July 30 meeting as setting October 15, 1963, as the
earliest possible firm date for a notice to proceed.5
At a second meeting on August 30, 1963, the tentative date for a
notice to proceed apparently was moved back to between November 1
and 15.There is testimony that appellant suggested delaying the start
of construction until April 1964, when it would commence at Greer's
Ferry, and not reach the lowland area until the fall of 1964, as an
alternative to working under a late notice to proceed.6
Underlying the delay in issuing a notice to proceed was the situation with regard to acquisition of right-of-way. SPA did not feel itself
to be in a position to give a notice to proceed until it had available
sufficient right-of-way for appellant to work on.7 The contracting
officer testified that he was continually watching the situation and
finally concluded toward the end of September 1963, that the best
course of action would be to release what was available rather than to
wait until all was available. He briefed the Administrator of the
Southwestern Power Administration and received his approval. 8
Accordingly, a notice to proceed, dated October 1, 1963,9 was mailed
to appellant.
This notice was restricted to the B segment of the line and did not
release all tracts in the B segment. Two basic consequences are alExhibit 17.
'Exhibit 18.
Curiously enough at this meeting of July 30, 1967, verbal approval was given to a
progress schedule which was premised upon a notice to proceed being issued on September 1 1963. Although this schedule was approved by the contracting officer it never was
a meaningful operative document. It is at most an artifact of the appellant's intentions
during the summer of 1963. On the basis of appellant's own evidence it was obsolete when
submitted.
6Tr. 59-60.
Tr. 869.
Er. 880.
T
I Exhibit 30:
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leged by appellant to have resulted from 'this notice. First, being issued
late it forced appellant to work in the B segment far beyond the best
time for work in the lowlands. The central idea put forward by appellant is that the notice to proceed should have been issued a month
earlier, or have been withheld until the following April, in order to
avoid the difficult working conditions encountered. Second, the notice,
being restricted and releasing discontinuous stretches of right-of-way,
disrupted and delayed operations. This second effect is the subject of
Claim 3, and will be discussed more fully there.
Because SPA did in fact order appellant to commence work in
October, we must grapple with the question of whether the notice could
have, and should have, been issued a month earlier as pressed for by
the appellant. The precise issue is the reasonableness of the Government's holding off on the issuance of the notice until October 1, 1963.
And the facts determine the reasonableness of that action.,
The notice to proceed listed 60 tracts which were available in the B
segment (two of these tracts, Nos. 317 and 334, were withdrawn and
released again on a later date). The evidence shows that only five of
these tracts were not available on September 1. Only one of these,
No. 317, was not available by September 15. Two of the five tracts,
Nos. 293 and 317, had substantial timber, and would not have been
available until September 14 and 18, respectively, if a notice had been
issued September 1. However, any disruptive effect these tracts would
have had would have been minimal,;since it is not likely that clearing
would have commenced before September 5. We are thus led to conclude by a preponderance of the evidence as to right-of-way availability
in the B segment that SPA was in only a slightly better position on
October 1 than it was on September 1.
In view of the appellant's urgings for a notice to proceed on or about
September 1, and in view of the known situation regarding rice cultivation, lack of evaporation in the winter, and flooding conditions in
.the lowlands, it is difficult to conceive a justification for the month's
delay to achieve only a slightly better right-of-way posture. If problems in the right-of-way acquisition program had become such an
overriding consideration for SPA that it was the only reason for delay
in issuance of the notice to proceed, it had available to it as a remedy
appellant's request to delay the work to April 1964,which would have
given SPA ample time to secure all the needed right-of-way. This is
not to indicate that the contracting officer's concern over lack of rightof-way was unfounded. However, since SPA was not willing to set the:
entire construction schedule back by one-half year, the time came in
the fall of 1963 when he had to make the best of a bad situation.
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The evidence further shows that September was not just a will-o'the-wisp being pursued by appellant. Bearing in mind the construction
difficulties faced by a contractor in the lowlands during late fall and
the winter, it had proceeded diligently to order materials to fit a work
schedule developed on a September 1 notice, and had potential subcontractors lined up who appeared to be ready, willing and able to
proceed at that time.
On the record of this case, we believe that SPA unreasonably delayed in issuing a notice to proceed.'0 In our opinion, such a delay
creates a compensable suspension of work under paragraph SC-12,

Price Adjustment for Suspension, Delay, or Interuption of the
Work.'1 The contract provision expressly makes compensable delay in
any or all of the work caused by a failure of the contracting officerto
act in the time specified in the contract, 'or within a reasonable time if
no time is specified. Although no time was specified in the contract for
the issuance of the notice to proceed, we. conclude that in the circumstances of this case any delay beyond September 1, 1963, was
unreasonable.
The evidence indicates that appellant incurred extra costs in handling and storing of materials because of the delay. It also would appear to be beyond dispute on this record that. the delayed notice to
proceed pushed the work in the lowlands segment into the winter
months of January, February and March, when field conditions in the
lowlands were not as suitable as in the' fall. SPA was aware of the
appellant's strongly expressed feelings that the lowlands segment work
had to be commenced early in the fall in order to avoid the inefficient
and difficult conditions'which ensued. In these circumstances appellant
would also be entitled to a time extension.12

Claim 2-Delay in Approving Subcontractors
It was the initial intention of appellant to subcontract all construction phases of -the work. Appellant would, however, provide some
supervision and purchase all materials." By letter dated July 22,
1963,'4 appellant gave SPA the names -of its proposed subcontractor,
House and House Construction Company, a small business, which
would perform clearing operations, and Richards and Associates, a
large business, which would do the remainder of the work. However,
' 0Ross Engineering o. Inc. v. United States, 92 Ct. C1.253 (1940); Ralph Child Construction Co., IBCA-422-1-64 (November 17, 1965), 72 I.D. 475, 65-2 BA par. 5222.
nILea Countg Construction Co.,ASBCA No. 10093 (March 28, 1967), 67-1 BCA par. 6243.
12 Ralph Child Constrction
Co., supra. note 10.
'3 Tr. 40.
14Exhibit
8.
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certain information required by paragraph GC-4 of the contract as to
appellant's efforts to secure small business subcontractors was not given
to SPA until August 19, 1963.'5
House and House executed a subcontract with appellant on August 19, 1963,16subject to SPA's approval of House and House as a
subcontractor. House and House was approved by SPA on August 30,
196317Appellant in its turn executed the subcontract some time after
September 4, 1963, but prior to October 14, 1963.18As to House and
House, we can find' no delay in approval of any consequence.By August 30, appellant had approval and a firm commitment by House
and House. Even if a notice to proceed had been issued on September 1, 1963,House and House was aboard.
Richards and Associates was not approved until September 10,
1963.19The delay seemsto have been due to the fact that Richards and
Associates was not a small business, and approval would have to wait
the decision of the SPA Administrator, or his deputy, neither of whom
were available at the end of August.2 0
Richards and Associates did not enter into a subcontract with appellant. However, the failure to do so does not appear to be related
to the time it took SPA to approve them as subcontractors. The evidence establishes that the subcontract was not executed because Richards and Associates thought it would be impossible to build the project
at the prices they had quoted and in the time allowed (the contract
was initially to have been completed by July 10, 1964), due to the partial releases of right-of-way.2 ' It was also believed by Richards and
Associates that the lowlands would be impassable (from the standpoint of making substantial progress with construction operations)
after December 15, 1963.22Richards and Associates also knew as of
August 30, 1963, that right-of-way

had become a serious problem.'2 3

A Richards and Associates Vice President, Mr. Rose, was present
at the meeting of August 30, 1963,when SPA's intention of not issuing
a notice to proceed until November was discussed. Yet, Mr. Rose informed appellant on September 9, 1963,that Richards and Associates
would perform for the price initially quoted by it to appellant provided they were notified by October 1 that they could proceed by
1 Exhibit 9.
is Exhibit 20.
17 Tr. 163-164.
18 Tr. 63, 66.
19 Exhibit 29.
2 Memorandum of Meeting of August 30, 1963, Appeal File Folder No. 10.
21 Tr. 141.
Tr. 142.
TEr. 145.
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October 15, and proceed without delays.2 4 In view of SPA's expressed
attitude ol August 30, this was already an obviously impossible condition; therefore, Richards and Associates took little risk in giving
this assurance. Appellant in turn, by letter of September 16, 1963,attempted to secure a firm contract with Richards and' Associates on
the basis of commencing work in April 1964.25Subsequently, after
reviewing the' notice to proceed of October 1, 1963, Richards and
Associates offered to work with one crew until soil conditions prevented normal operations, then shut down and return in September
1964,all of this for a 75 percent increase in the price .quoted for segment 13.26 Onl October 16, 1963,27appellant turned down this counter
proposal. On October 18, Richards and Associates advised that it
would not proceed with the subcontract. 2
There is no evidence that SPA was privy to the arrangements between appellant and its proposed subcontractors. With respect to subcontractor approval, we cannot say on the basis of this record that
SPA's modest delay, if any, in approving Richards and Associates was
instrumental, or'even of significance, in the decision of Richards and
Associates to forego the job. In addition, such hesitation as there was
in approving Richards and Associates was concurrent with the delay
in issuing the notice to proceed.
After Richards and Associates refused to undertake the subcontract,
appellant secured another subcontractor, Knox Construction Company, a small business, to perform all the work subsequent to clearing,
except hauling of materials and setting guy-wire anchors which would
be performed by appellant. SPA was notified of the selection on November 11, 1963.29 Approval was granted November 15, 1963.3 The'
subcontract was executed November 21,. 1963, six days after approval.

In the sequence of operations: clearing, hauling materials, framing
and setting, and stringing, it seems that an ideal time interval between
operations is about two weeks.2' Clearing operations commenced October 14-,1963.32Ideally, hauling should then have commenced about November 1, 1963,but it did not begin until November 12, 1963.Framing
21 Exhibit

28.

25Exhibit 42.
21 Exhibit
2-

32.

Exhibit 33.

34.
Exhibit 37.
30 Exhibit 40.
S1 Exhibit 6.
33 Tr. 203.
2S Exhibit

29

411-476-71

3
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and setting should have commenced about November 15, 1963.Knox
commenced his first operation, pole framing, on December 6, 1963.3

In our opinion the initial delays in construction operations (except
clearing) which were due to subcontractor problems, are the direct
consequence of the late and partial notice to proceed. Appellant lost
Richards and Associates because of the Government's delay. With a
notice to proceed issued in September, and a proper right-of-way
situation, Richards and Associates would have been on the job. The
loss of the subcontractor was foreseeable consequence of the nreasonable delay and partial notice, and for the delay SPA must be held
responsible under the Suspension of Work provision in the contract.
We are in the dark, however, as to whether or not there wvasa cost
consequence not duplicative of the allowed with respect to Claim 9,
which also stems from the late and partial notice to proceed. We cannot
see that Richards and Associates would be entitled to any compensation since it was not under contract. Nor would Knox be entitled to
compensation for any delay costs associated with this phase since he
was not yet under contract. House and House were not affected by this
delay. There is no indication that appellant itself had any equipment
and labor on standby (hauling was proceeding). Appellant is not, however, precluded from proving any costs it may have incurred due to the
delay in securing its subcontractor in excess of the costs it would have
normally incurred during the period prior to securing Knox.
Clm.?l,3-Faikere To Provide AZdequateSegnents of Continuou,.s

Right-of-Way
The notice to proceed, issued by SPA on October 1, 1963, restricted

construction to segment B, and in that segment released only 60 of &5
right-of-wi"aytracts. The tracts not released were scattered among the
released tracts in such a manner as to preclude a continuous clearing
operation. It is asserted by appellant that the disruption of work caused
by the release of discontinuous right-of-way constituted a constructive
change in the contract.
Liability is not really an issue here. The contracting officerhas recognized, in awarding extra compensation in his decision for some inctances of disruption of clearing operations, that serious disruption,
3 4 The appeal questions, therefore,
if proved is compensable.
the scope
of the contracting officer's allowance, claiming that there were more
instances of disruption that have been recognized. It also questions
3 Tr. 493.
32 Power WilyConstruction & Equip77ent, Inc., IBCA-490-4-65
185, 68-2 BCA par. 7126.

(July 17, 1968). 75 ID.
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the amount of ompensation allowed for recognized instances of
disruption.
Our examination of the record leads us to conclude that on several
occasions the contractor's progress was blocked by unavailable rightof-way. We view as compensable disruptions, however, only those instances where the unavailable tract caused the clearing subcontractor
to leave the right-of-way and take his clearing equipment and crews
to another stretch of right-of-way. It is not considered that an instance
of compensable disruption occurred each and every time the clearing
operation was impeded by an unavailable tract. The record is not that
conclusive.The clearing subcontractor testified almost exclusively from
exhibits,3 5 apparently with little reliance on recollection of actual
happenings on the job. I

some cases upon being blocked in one direc-

tion, the clearing subcontractor simply turned around and proceeded in
the other direction along the right-of-way. Such cases did not entail
skips in the work caused by discontinuous right-of-way on which the
claim is based, hence, they are not considered to be compensable

disruptions.
The Board finds the following to be compensable disruptions, in
addition to those already so found by the contracting officer:
1. On October 18, 1963, House reached tract 307, coming from the
east. Tract 307 was not available, being released on October 29. House
backtracked to tract 313, and moved to tract 299, about 6-7 miles by
road.' 6
2. On October 23, 1963, tract 290 blocked clearing. House back-

tracked to tract 99, left the right-of-way and moved to tract 287.
There is a dispute as to whether tract 290 was available. It is among
those tracts listed in the notice to proceed of October 1, 1963.37It is
also shown as being released to House as of October 29, 1963,in SPA's
daily progress report of October 28, 1963.3 A
Mr. Johnson, SPA's real
estate acquisition manager, testified that it was released October 1,
1963, as shown on the notice to proceed. Johnson, however, dealt with
real estate acquisition and had no personal knowledge as to when SPA
construction people assigned to a separate operation, released tracts
to House. We believe Exhibit 41D to be the best evidence as to the

release date to House for tract 290.
3

Tr. 299.
Tr. 225.
3' Exhibit 30.
S Exhibit 41D.
S

3
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3. Tract 286 was released on November 12, 1963. On or about Octo-

ber 25, it blocked clearing operations from tract 287 and the crew
moved to tract 330.
4. Tract 286 also'blocked clearing coming from the west from tract
284, on or about October 31, 1963.The crew skipped over to tract 331,
which had been released on October 29,1963.

5. A long move was required from tract 315, at the Jnesboro end,'
to tract 74 in the uplands, when lowland clearing was substantially
complete, because segment A tracts just west of tBlack
River were
not then available.
6. On January 11, 1964, House was blocked by tract 11, moving
westward. Part of tract 11 was actually cleared by mistake.39The crew
had to move around tracts 18 and 19 which were also not available to
work on tract-21. Tract 11 was released on March 13, 1964.
7. Tract 29 was released on March 13, 1964. In mid-January

House

cleared from tract 21 to tract 28, and then moved to tract 46 because
of the unavailability of tract 29.
8. On January 21, 1964, House moved onto tract 120 and cleared
through tract 122 by January 24, 1964. Being blocked by tract 123,
which was not released until January 30, 1964,lie had to skip around
to tract 126.
9. On or about February

6, 1964, House was blocked by tract 89,

coming from the east. Tract 89, which became available on March 13,
1964, was skipped, the crew moving around to tracts 86, 87 and 88.
Two periods of delay with respect to clearing seem to be claimed.
It is asserted that the cutting operation was shut down from November
to November 11, 1963. This shutdown is said to have been
incurred by the necessity to wait for the remainder of the right-of-way
in the lowlands promised for November 15.40 Upon cross-examination
and again on redirect examination of Mr. House, however, it was
established that cutting took place on November 1, 4 and 5, and other
clearing operations on November 6, 7, 8, 9 and 10.41On the basis of
its review of tract releases, the testimony relating to this period, and
the project diaries, the Board finds that the cutting operation was shut
down for approximately six days due to unavailability of right-of-way.
Since the facts show that House still worked some in the period of
'* ' shutdown, compensation for partial suspension of work during this
period should be limited to cutting operations standby, plus the cost
2
DTr.
4

255-256.
Tr. 283.
" Tr. 8214-319,844.
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effect upon the remainder of the job to the extent, established by
appellant.
It is also asserted that House shut down from December I to December 5, 1963, while waiting, for tracts west of the Black River to be
made available.42 House eventually moved 5 miles into the uplands'
tract 74 instead of waiting for the tracts just west of the Black River
to become available.43He contends that before making this long move
he awaited release of right-of-way immediatelywest of the Black River
for five days, in order to make the shortest and least expensive move.
We would not question the reasonableness of waiting several days for
the next tract in sequence at this particular time to avoid moving to
the far end of the project. Also, additional time would be required
for accomplishing the move. We conclude, therefore, that the cutting
operation was delayed by three days because of unreleased right-of-way
in the Black River area.
The constructive change due to disruption of work because of discontinuous right-of-way is limited to the clearing operation. On
lNovember 6, 1963, or after the clearing commenced, SPA began to
stake the locations for erection of poles. The staking commenced at
the Jonesboro end. Hauling of poles and materials by appellant commenced at Jonesboro on or about November 12, 1963, and proceeded
westward following the, staking crew. The testimony of appellant's
supervisor, Mr. Rosson, leaves little doubt but that appellant hauled
materials in a continuous sequence.44Framing, setting and conductor
stringing followed in that sequence as originally intended.
The evidence in this record is insufficient to support a finding that
unavailable land tracts disrupted the performance of any aspect of
the job other than clearing because of tract skipping, or caused additional work operations.45 The job was delayed into later months, but
the sequence of operations was not disrupted. Substantial extra expense
undoubtedly resulted from delay of those later operations into a period
43
43

Tr. 285.

Tr. 247-250.
" Tr. 454-455.
45 There is much testimony in the record regarding the effort of SPA to acquire the real
estate necessary for the transmission line. This testimony is material, however, only to
the reasonableness of the SPA land acquisition effort, an issue which we believe to have
no further relevance to the appeal since we have already found SPA to have delayed
unreasonably in issuing the notice to proceed. SPA acquisition activity and effort on any
particular tract has not been related by testimony to any delay or disruption of hauling or
subsequent operations.
In actual performance of the contract the right-of-way was available when needed for
each operation subsequent to clearing. There is no evidence to the contrary. Right-of-way
was not always available for clearing as has been recognized in finding liability for a constructive change and suspension with respect to the clearing operation.
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of bad field conditions. The cost consequencesof this delay are'discussed
under Claim 9.
The equitable adjustment for clearing disruption poses some problems. House testified that SPA's figures were adequate on price per
hour for equipment and number of men, but that no allowance was
made for insurance, Social Security or Workman's Compensation, and
for fuel and lubricants.4 6 However, his own records were destroyed
4 7 Accordingly, we think that the
in a fire in his accountant's office.
adjustment should be calculatedhby the contracting officeron the same
basis he used in calculating the costs of the six skips allowed by him,
but with the addition of a reasonable amount for overhead and profit.
To the extent it is possible at this date to verify such costs he should
also augment labor costs by payroll burden. If the contracting officer's
equipment cost figures do not include an allowance for fuel and oil,
such costs to the extent verifiable or agreed upon should be added.45
The appellant contends that an additional ten weeks were spent on
the clearing phase of the job because of disruption to the clearing
activity (which should ideally proceed on a "production-line" basis),
and the cutting operation shutdowns. He contends that there was also
loss of efficiencyand extra expense associated with performing clearing
work in the worst part of the year.
A determination that the Government was responsible for an additional ten weeks of clearing work on the project is unwarranted. The
Board is convinced, however, that the appellant was necessarily occupied with clearing activities for an additional period of 15 working
days in connection with delays caused by skips based upon unavailable
right-of-way tracts. These 15-daysof delay are in addition to the days
of partial shutdown already commented on. Delay costs associated
with these accumulated delays (as a separate item from the actual
costs of the skips as a constructive change) are compensable as a
constructive suspension of work.

Claim 4-Delay in Staking Structures and Furnishing Structure
Schedule
This claim falls into two parts, one concerned with delay in furnishing structure schedules, the other concerned with delay due to
SPA's staking procedures. The first part, delay in furnishing strucTr. 208-209.
Tr. 299.
48 See Ray D. Bolcander Conpany, IBCA-331
(March
par. 8200.
4

0, 1970), 77 I.D. 31, 70-1 BCA
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ture schedules, is totally without merit, and does not appear to be
seriously pressed by appellant. There is no question that appellant
received structure-schedules either on July 30, 1963,49or August 6,
1963.50Even though these schedules did not show that they had been
"formally approved," they were relied upon by appellant in placing
orders for materials in the summer of 1963. There is no assertion or
proof that the materials ordered and received were wrong in kind or
quantity because of errors in the structure schedules, or that there
was any delay in ordering materials because of defects in the schedules.
Further, there is no evidence that the hauling of materials to the
individual structure sites was disrupted or delayed by the schedules
which generally instructed appellant as to what materials were required for each structure. Accordingly, this aspect of the claim is
denied.
Appellant's supervisor, Mr. Rosson, testified that staking, i.e., the
marking by stakes by SPA surveyors of the precise location of each
pole, should commence within two or three. weeks of clearing,5 and
tbat staking should be two weeks ahead of hauling.5 2 Clearing commenced October 14, 1963, staking by SPA on or about November 6,
1963, and hauling by appellant on or about November 12, 1963, or
approximately within the time frame established by Mr. Rosson. Both
staking and hauling commenced at the Jonesboro end of the line and
proceeded westward.
By December 1, 1963,.the hauling crew had caught up to the Government staking crew and SPA put on a second staking crew.5 3 The
hauling operation crowded the staking crews again about December 20,
1963.54The evidence shows that SPA staked structure 410, on the east

bank of the Black River on January 6, 1964.55SPA's staking crews
by this time were substantially ahead of appellant's hauling since on
January 23, 1964,appellant was only hauling up to structure 449, 39
structures to the east of the Black River.5
49 Tr. 178.
coContracting Officer's decision of May 1, 1967, Appeal File Folder No. 18.
l Tr. 360.
52
Tr. 362.
Tr. 362. Apparently there was slow progress in hauling in November, which appellant
attempts to attribute to slow staking. However, the testimony is that appellant "caught
up" about December 1. Prior to that date appellant was "catching up" which to us indicates that in November appellant was moving faster than the staking crew, rather than
being
held up by it.
54
Tr. 363.
Er. 367.
T
66 See Exhibits 47A-H.
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SPA commenced staking on the west side of the Black River about
February 1, 1964. The testimony indicates that hauling was close to
staking through February 20, 1964; however, about 100 structures
were hauled in this period57 Exhibits 47N and 470, two photographs,
were offered as evidence that hauling had caught up with staking on
February 8, 1964, at structure 366 west of the Black River. But an
SPA witness, Mr. Hildebrandt, a member of the staking crew, pointed
out that in Exhibit 470 structure stakes can be seen, but no off-loaded
poles.2 8 This witness did recall, however, that hauling did catch up
to the staking crews "three or four" times.59We think the evidence
supports, at the most, two or three days excusable delay in early
December 1963,and one or two days excusable delay in February because of staking.
Under paragraph SC-12 of the contract, no costs associated with
an unreasonable delay are allowable that were incurred more than
20 days before the contracting officer was notified in writing of the
act or failure to act involved. Apart from the question of reasonableness of the delay, there is no evidence that the contracting officerwas
notified in writing by appellant of delays in hauling or any other
operation, caused by SPA's progress in staking structures. The first
written mention of this claim appears in appellant's Statement of
Claim of November 15, 1965.60We, therefore, deny any increased costs

associated with the four or five days of excusable delay due to SPA
progress in staking structures. 6 ' Suspension of Work compensation
does not automatically follow excusable delay.62

Claim 6-Failure to Furnish Sag Tables,Clipping OffsetCharts,and
Government Direction of Conductor Sagging
This claim covers three separate aspects of the conductor stringing
operation presented as a constructive change. As to the first aspect,
failure to furnish sag tables, the contract stated in paragraph -11
that the conductor would be sagged in accordance with "sag tables"
Tr. 370.
Tr. 704.
Tr. 705..
60Appeal File Folder No. 11.
610. W. Began, Inc., and Nager Electric Co., ASBCA Nos. 12064, 12146 and 12195
(October 9, 1968), 68-2 BCA par. 7313; Hoel-Steffen Construction Co., IBCA-656-7-67
(March 18, 1968), 76 I.D. 41, 68-1 BCApar. 6922.
62 See e.g., Carl M. Halvorsen, Inc., Eng. BCA No. 2784 (October 30, 1968), 68-2 BCA
par. 7344.
1

'1
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to be supplied by SPA. On February 24,1964, appellant was furnished
with "sag curves" by SPA.6 3 These curves were asserted to be difficult
for appellant's field people to use, and additional sagging information
was requested on March 3, 1964.64 On March 13, 1964, SPA supplied
additional sagging charts and curves. Appellant noted inconsistencies
between the February 24, 1964, curves and the March 13 data and
was instructed by SPA to use the later data.6 5 More tables were supplied by SPA on May 27, 1964, which did not agree with the earlier
tables. However, the discrepancies were minor.6 6
Appellant's subcontractor, Knox, commenced stringing conductor
oil February 24, 1964,at structure 423, near the Black River and proceeded easterly toward Jonesboro. 67 Between February 28, 1964 and
March 7, 1964, stringing had been completed between structures 423
and 457, and sagged through structure 443.68 Bad weather forced

termination of stringing operations in segment B at this time.6 9
Almost all of the conductor was subsequently strung and sagged from
April to September 1964.70For example, the Government Diary for
April 13, 1964,notes that conductor was sagged thiough structure 473.
The diary entry' for April 1, 1964, notes that conductor had been
sagged through structure 465. By May 28, 1964, according to the
Government Diary, conductor appears to have been strung from
Black River toward Jonesboro to structure 633, but sagged only
through structure 621.
Despite the inconsistencies between the curves and charts supplied
on different dates it appears that conductor sagging proceeded in
normal course in the stringing operation. Although there were differences of opinion as to the degree of sag required i7 there is no testimony.
or other evidence that the wire-stringing operation was delayed, or disrupted by the sagging data. Nor is there any evidence that appellant
or its subcontractor, Knox, had to resag because of deficient sagging
data. The evidence is only that SPA furnished curves which were
hard to read for appellant's field people, and tables which showed
minor discrepancies. The conductor appears to have been successfully
and expeditiously sagged using the sagging data available at the time.
63

Ty. 412.

(34 Tr.

413.

Tr. 418-419.
66 Tr.. 420-422.
67Government Diary, February 24, 1964, Appeal File Folder No. 14.
68 Government Diary, March 7, 1964, Appeal File. Folder No. 14.
66 Tr.403.
'° Tr. 826.
71 Tr. 421-422.
65

202

DECISIONS

OF THE

DEPARTMENT

OF THE

INTERIOR

[

I.D.:

There is not enough evidence; in our opinion, to support a constructive
change laim based upon the discrepancies in sagging data.
The second aspect of the claim, based upon SPA's failure to supply
clipping offset charts, is also for a constructive change. It appears to
be appellant's contention that in the hilly uplands of segment A the
line should have had more dead-end structures, or SPA should have
provided clipping offset data. The latter data were necessary, according to appellant, in order to sag the conductor and have the insulator
string hang plumb with the pole (or vertical to the horizontal plane).
SPA did not supply clipping offset charts or data,7 and apparently
the conductor was sagged in segment A without their aid.
Contract paragraph C-11 states that conductor tension between successive sagging operations should be equalized so that the suspension
insulator assemblies will assume the "proper position" when the conductor is clipped in. It does not state that insulators shall hang plumb
in all instances. Government testimony indicates, without contradiction, that non-plumb insulator assemblies were accepted on final inspection, and that it was standard procedure to allow the insulators to
hang out of plumb in the hilly areas.7 3 Appellant's witness, Mr. Rosson, on cross-examination admitted that the insulators were not
always left plumb with the structures.7 4 In fact, the normal position
for the insulator would be 90 degrees to the conductor, rather than
plumb with the structure.7 5
* Further, we do not find on this record, either in testimony or documents, facts which support appellant's contention that SPA's insistence that insulators hang plumb (such "insistence" we find reflected
only in the testimony of Mr. Rosson, appellant's supervisor, on rebuttal examination) resulted in "consequent loss in the productive
rate of the stringing and sagging operation." 7 Even if we assume
the "insistence," there is a failure of proof of conformity to that insistence with consequent loss in productive rate.
The third aspect of Claim 6 relates to Government direction of
conductor sagging. There is no proof to support this aspect of the
claim. Indeed, on questioning by the hearing official, Mr. Rosson, apTr. 425.
7Tr.
13
810-811.'
1' Tr. 453.
7 Tr. 810.
Appellant's Post-nearing Brief, p. 84.
72
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pellant's supervisor, testified that the SPA had an inspector who had.
to be satisfied, but that the SPA representative just checked.7 7 All
the work of sagging was done by appellant. Paragraph C-11 of the
contract provides for the contracting officerto check the sag, and the
contractor to supply necessary men for climbing and signaling. Accordingly, Claim 6 is denied in its entirety.

Claim9-Delays Causedby Weatherand Mud and Water Conditions
on the Right-Of-Way
In January, February and March of 1964, some aspects of clearing,
hauling and stringing were slowed by either adverse field conditions,
or adverse weather, or both. It appears clear from the record that field
conditions were bad commencing in January. Even normal rainfall
could create excessive mud in the lowlands.7 8 After id-January, the
efficiencyof labor and equipment involved in the clearing operation
was materially affected. The hauling operation seems to have been
primarily affected by muddy field conditions in late January.7 8 However, the rate of framing and setting of poles, by Knox, does not
appear to have been equally affected by the field conditions. Knox commenced framing on December 6, 1963.By February 7, 1964,the third
from last lowland structure, No. 394, was framed, and by February 11,
1964,setting had been completed through structure No. 396.80
Thus, within two months Knox had made better progress on framing and setting in the lowlands than had been intended by appellant
on its progress schedule of July 30, 1963.81The schedule shows completion of framing and setting from. Jonesboro to the Black River
(Structures 663 to 410), in two months' time commencing about the
middle of October and ending about the middle of December 1963..
-There was only a minimum amount of stringing during this period
commencing on or about February 24, 1964, at Structure 423 and
proceeding eastward toward Jonesboro. By March 7, 1964, sagging
had been completed through Structure 443. Stringing then generally
ceased due to excessiverain, not to commenceagain until about April 1,
1964.82The commencement of stringing had been delayed two or three
7 Tr.

425.

7 Tr. 391.
. Tr. 374-380, Exhibits 47A-H.
SO Governmemt.Diary entries, Appeal File Folder No. 14.
Si

Exhibit.6,

: See Government Diary, Appeal File Folder No. 14.
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weeks by the subcontractor, while he was waiting for delivery of tension
stringing

equipment which h deemed necessary because of the ex-

tremely muddy condition prevaliling in the lowlands.8 3 The record as a
whole appears to support appellant's contention that securing and
using tension stringing equipment was an exercise of good judgment
based up on the prevailing field conditions.
There appears to have been little or no work on March 4, 5 9, 10, 11,
12 1,9 16, 17, 18, 19, 20, 21 and 24, due to excessive rain and iuud. The

contracting officer,in his decision, Observes that during March 1964,~
the contractor encountered abnormal rain and mud, and that SPA
recordsinote 15 days in March when work was shut down. The March
rainfall was almost double the normal for that eriod. Exhibits 48A-I
confirm flooding in March. The contracting- officer'alsonotes five days
lost in April due to rain~of unusual intensity. Exhibits 49A-B1,confirm
flobding in ApDril.
We have no doubt that appellant is entitled to 19 or 20 days time
extension due to uniusually severe weather, and floods under paragraph
5 of the Standard Form 23A, (April 1961 Edition), Termination for
Default-Damages for Delay-Time Extensions. However, we do not
think appellant is entitled to compensation for these lost days on the
theor that the project work was halted because of unusuallys seer
weather. ParagrapDh5 does not provide for it, and paragraph GC-1 11
of the contract places on the contractor the risk of loss from causes not
the responsibility of the Government. This is not to say that proper
consideration cannot be given to instances when changes or suspensions
of work forced project operations into periods when weather and
ground conditions brought about a material reduction in the efficiency
81Tr. 474, 475,499.
85 "GC41. CONTRACTOR'S OBLIGATIONS-The
Contractor shall complete all the
work required y this contract within the time herein specified, in accordance with the
provisions of, this contract and said specifications, and in accordance with the directions
of the Contracting Officer as given from time to time during the progress of the work.
He shall furnish, erect, maint ain, and remove the construction, plant and such temporary
works as may be required. He alone shall be responsible for the safety, efficiency, and
adequacy of his plant, appliances, and methods, and for any damage which may result
from their failure or their improper construction, maintenance, or operation. The performance of this contract and the work hereunder is at the risk of the. Contractor until
the final acceptance thereof. He shall take all responsibility for the work and shall bear
all losses resulting to him on account of the amount or character of the work, or because
the nature of the laud in or on which the work is done is different from what is assumed or
expected, or on account of the weAther, floods, fire, and windstorms, or other action of the
elements, or any cause or causes whatsoever for which the Government is not responsible.
If the work of any part or parts thereof s destroyed or damaged from any of the aforesaid
causes, the Contractor, at his own cost or expense, shall restore the same or remedy the
damage."'

1871

APPEAL

OF L.

0.

BRAYTON

205

& COMPANY

October 16, 1970

of equipment and labor actually working during the difficult periods,
and not on standby because of unusually severe weather.
We are, accordingly, of the opinion that appellant is entitled to coinpensation based upon loss of efficiency and extra equipment, costs for
the clearing and hauling operation under the findings of this opinion.
The liability here is predicated upon the late notice to proceed and discontinue right-of-way which pushed the lowland clearing and hauling into the winter period with its muddy field conditions in the lowland. We believe the increased costs due to the adverse field conditions
prevalent in those months are proximately related, as far as compensation is concerned, to the constructive changes and constructive suspensions of work previously described.8 5
Clainm15-Acceleration

On March 17, 1964, appellant forwarded to the contracting officer
a telegraphic message-it had received from its subcontractor. The message stated with respect to segment B of the line that because of soil
conditions it looked impractical to continue and, regardless of equipment added or money spent, it was very doubtful that any progress
could be made, and requested appellant's advice.8e
On' March 18, 1964, the Administrator of SPA sent by airmail a
Certified-Return Receipt Requested letter to appellant in which he
acknowledged receipt of the telegram and expressed his concern over
the apparent lack of progress on the job. The final paragraph of the
letter reads:
In view of the foregoing, you are directed to take immediate steps to accelerate
your construction activities in keeping with your obligation to complete the
Greers-Ferry-Jonesboro transmission line in the time specified in' your contract.
Will you kindly be prepared when you meet with us in my office.on March 24th
to outline, your plans in this regard.
Sincerely yours,
//

DOTJGLAS
G. WRIGHT,

Adm ,strator.

The appeal file contains letters clearly indicating that prior to dispatch of the Administrator's letter of March 18, 1964, the appellant
had requested time extensions on several ccasions. In a letter dated
8

D J. Lucarelli Co., Inc., ASBCA No. 8422 (November 19, 1964), 65-1 BCA par. 4523.
B.
Appeal File Folder No. 10.
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October 8, 1963, appellant requested additional time because of the
late and restricted notice to proceed. On January 23, 1964, appellant
notified the contracting officer that a delay in completion would be
encountered because of adverse weather, and referred to a revised construction schedule submitted to the contracting officeron December 11,
1963, which apparently projected the completion of the work five
months beyond the contract date of July 10, 1964.On January 27,1964,
appellant's attorney referred to claims for compensation or extensions
of time.
The contracting officertestified that he was not asked for his advice
or counsel as to the acceleration letter of March 18, 1964.87He also
acknowledged that requests for time extensions were pending before
him as of March 18, 1964,88and that there was no question in his mind
that appellant was entitled to some extensions of time.89The Administrator's letter dated March 18,1964, in effect,denied all pending valid
requests for time extensions and ordered the work to be completed by
July 10, 1964. There can be no doubt that under these circumstances
the acceleration ordered by the Administrator constituted a change
compensable under the Changes article of the contract. 0
The questions of what operations were accelerated, and to what
degree, are questions of quantum and not now before the Board. However, certain observations can be made on the basis of the present
record. There was a period from about February 12, 1964to April 13,
1964, when no pole setting was accomplished. According to appellant
this was not because Knox's drilling rig had broken down, but because
of mud and water.91 We observe that all setting east of the Black River
in the lowlands had been finished when the rig broke down and that
after February 12, 1964, setting would occur in the uplands.9 2 It is
difficult for us on this record to conceive that setting would have been
more difficult in the uplands in later February, parts of March and
early April, then it was in January and early February in the extremely
muddy lowlands. For example, apart from the March period of ex87Tr. 913.
8STr. 914.
soTr. 915.
9
o Montgomery-Macri and Western Line Construction Co., Inc., ICA-59 and IBCA-72
(June 28, 1963), 70 I.D., 242, 963 BOA par. 3819; Bllectronic & MissiZe Facilities, Inc.,
ASBCA No, 9031 (July 23, 1964), 1964 BOA par. 4338.
"',Tr. 465.
92 Tr. 470.
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cessive rainfall, we have no indication on the record that hauling was
impeded during this period by mud and water in the uplands as it was
in the lowlands. Noticeable acceleration in setting could simply be
appellant's subcontractor making up for his own delay.
'It is clear that appellant made an accelerated effort to complete
conductor stringing in the lowland area B before May 17, 1964, when
the rice farmers were planning to flood their fields.93 Any other effort at
acceleration would appear to relate to work on segment A, or in the uplands, since practically all lowlands poles were set by February 11,
1964.94The extent of the effort in both segments will have to be assessed
by reference to payrolls and other records for the period in question.
Finally, since acceleration is a change, an allowance for profit is proper.
Conelktsions
The appeal is granted as to Claims 1, 3, 9 and 15. Claim 6 is denied.
Claims 2 and 4 are denied in part and granted in part.
Ro:iBmT L. FoNwER,

Member.

IVE CONCUR:

W

aMr

F. MCGRAW,
Chairman.

DEANF. RATZMAN,Alternate Member.
SARKEYS, INC.

IBLA 70-660

Decided November 27, 1970

Oil and Gas'Leases: Cancellation-Oil
Gas Leases: Terminations

and Gas Leases: Rentals-Oil

and

Where an oil and gas lease is considered to have been terminated pursuant to.
30 U.S.C. sec. 188 (b) and the rental payment to preclude such termination had
been timely submitted-to the land office but inadvertently applied to another
lease account, and then refunded to the payor when the lease to which pay-

ment. had been attributed was relinquished, who accepted the refund without question, it is correct to hold that the lessee's rights in the terminated
lease have been extinguished, and that a new oil and gas lease, duly issued
for such lands and thereafter assigned to a bona fide purchaser, is valid.
Tr. 559-560.
9 Government Diary entry for February 11, 1964, Appeal File Folder No. 14.
3
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BOARD OF LAND APPEALS

Sarkeys, Inc., has appealed to the Director, Bureau of Land Management,l from a decision dated March 13, 1970,in which the Bureau's
State Director for New Mexico canceled noncompetitive oil and gas
lease NM 3298 (Okla), and vacated the New Mexico land office deci-

sion of March 4, 1970,which had purported to cancel oil and gas lease
NM 8262 (Okla), and to reinstate lease NM 3298 (Okla).
Sarkeys contends that the decision of March 4 was correct and that
the State Director's decision of March 13 is in error, as Sarkeys had
tendered rental payments each year for the land included in lease
NM 3298 (Okla), but the land office had incorrectly applied these
rental payments to other lease accounts.
L. 0. Ward, lessee of lease NM 8262 (Okla), following approval of
an assignment of record title, has submitted a brief contending that he
is entitled to protection as a bona fide purchaser of the lease, no matter
who made the error which resulted in termination of the antecedent
lease NM 3298 (Okla).

The facts surrounding this case are not in controversy, but as they
are somewhat complicated, we set them forth in some detail. On September 1, 1968,Sarkeys held record title, after approval of assignments?
to lease NM 520 (Okla), embracing SW/4NW1/4 , NW/ 4SW'/ 4 section
1, T. 6 N., R. 26 W., I.M., Oklahoma, containing 80 acres, which had
been issued effective October 1, 1966, and to lease NM 3298 (Okla),

embracing W1/2 SE1/4 section 23, T. 23 N., R. 16 W., I.M., Oklahoma,
containing 80 acres, which had been issued effective October 1, 1967.

On September 20, 1968,Sarkeys tendered to the New Mexico land office
its check No. 851 for $40, indicating that it was in payment for rental
from October 1, 1968, for the Wl/ 2 SEl/4 section 23, T. 23 N., R. 16 W.,

I.M., but the check contained no reference to the serial number of the
affected lease. The land office inadvertently applied this rental payment to the account for lease NM 520 (Okla), for the lease year commencing October 1, 1968. On September

2,

1968, Sarkeys filed a

relinquishment of lease NM 520 (Okla), so the land office directed
repayment of the prepaid rental of $40 received September 20, 1968.
Sarkeys accepted, without apparent question, the U.S. Treasury check
for $40, which indicated on its face that it was for "Repayment BLM
NM 520 Okla O&G."1The
Secretary of the Interior in the exercise of his supervisory authority transferred
jurisdiction over all appeals pending before the Director, Bureau of Land Management, to
the Board of Land Appeals, effective July 1, 1970. Circular 2273, 35 FR. 10009, 10012.
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Meanwhile, as the lease account for NM 3298 (Okla) did not show
payment of rental for the lease year commencing October 1, 1968,the
land officeconsidered this lease to have terminated-by operation of law
pursuant to 30 U.S.C.sec. 188(b) (1964), and so listed the land involved
in the notice of lands available for the October 1968simultaneous filing
procedure. After drawing to determine priority, the drawing entrycard lease offer of Mrs. Jill G. Thomas was accepted and lease NM 8262

(Okla) was issued effective December 1, 1968,for the said W1/2 SE/ 4
section 23 T. 23 N., R. 16 W.

On September 22,1969, Sarkeys tendered payment of $40 by its check
No. 1193, with indication that it was payment for rental on the W1/2
SE'/4 section 23, T. 23 N., R. 16 W., I.M. Further adding confusion,
someone had noted on the Sarkeys check that the BLM lease identifica'tion was "NM 520."As there was no existing lease "NM 520,"the land
office applied the rental payment to the lease for the described land,
namely, NM 8262 (Okla), and transmitted receipt for the payment to
Mrs. Jill G. Thomas, the lessee of record, showing payment in advance
for the lease commencing December 26, 1969. However, the land office
decision of September 26, 1969, notified Mrs. Thomas that lease NM
8262 (Okla) had been determined to be within the known geologic
structure, undefined, of a producing oil or gas field effective August 14,
1969, so the rental rate for the lease was increased to $2 an acre commencing with the lease year beginning December 1, 1969.
Assignment of record title to lease NM 8262 (Okla) to L. 0. Ward
was approved effective December 1, 1969. Concurrent with the assignment to Ward, Mrs. Thomas notified the land officethat the payment of
$40 by Sarkeys was erroneously applied to the account for NM 8262
(Okla), and submitted her own payment of $160, to satisfy the increased rental charge caused by the KGS determination. At that time,
the land officedirected refund of the $40 payment to Sarkeys, with the
U.S. Treasury check being identified as "Repayment BLM NM 8262
O&G." Sarkeys also accepted this refund with no question.
In February 1970,the land officewas made aware that both Sarkeys
and Ward claimed title to the Federal oil and gas lease on the W/2SE'/ 4
section 23, T. 23 N., R. 16 W., I.M.
In its decision of March 4, 1970,the land officestated that as rental
had been timely tendered for lease NM 3298 (Okla), although the payment was inadvertently credited to lease NM 520 (Okla), termination
of lease NM 3298 (Okla) by operation of law was incorrect, so the
decision purported ot reinstate lease NM 3298 (Okla), and to cancel
lease NM 8262 (Okla) as being improperly issued.
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Before the aggrieved party responded, the State Director issued
his, decision of March 13, 1970, vacating the land office decision of
March 4, and reinstating lease NM 8262 (Okla). The State Director
held that Sarkeys had not acted with due diligence in payment of the
rental due on October 1, 1968, (the payment received in the land office
on September 20, 1968), because Sarkeys gave only the land description
with its check, and failed to identify the serial number of the lease
involved. Although the land officeerroneously applied this rental payment to lease NM 620 (Okla) instead of lease NM 3298 (Okla), after
Sarkeys had relinquished lease NM 520 (Okla), it accepted repayment
of $40, without asking any questions. And again in 1969,after Sarkeys
tendered its check for $40 for the said W1/2SE/ 4 section 23, T. 23 N.,
R. 16 W., and repayment of $40 subsequently was made under the
identification of "NM 8262," Sarkeys accepted this repayment without
question. So the State Director held that lease NM'3298 (Okla) was
correctly terminated by operation of law for failure to pay rental
timely, and that lease NM 8262 (Okla) was a valid lease, having been
issued properly.
The State Director's decision cites Shell OI Company, LC 062929-C
(September 30, 1960) as precedential in overlooking the land office
mistake in applying the first Sarkeys check to the wrong lease account.
The decision cited is not applicable to this situation as it related to
payment of a rental with which the wrong serial number was given,
even though the payment referred correctly to the land for which the
rental was intended. The Shell decision held that the land officecorrectly applied the rental money to the serial number given, and it was
not, obliged to verify that the described land was included in that lease.
In this case, the check named no serial number for the lease but gave
only the land description, which, if it had been checked by the land
office,would have identified the rental payment as being for lease NM
3298 (Okla), and not for lease NM 520 (Okla). It should be noted that
the billing notices sent by the land officeto Sarkeys in advance of the
remission of the rentals on the-line beneath that indicating the amount
to be paid, the following instruction is printed in large type, "RE-

TURN THIS BILL WITH YOUR REMITTANCE OR SHOW
SERIAL NUMBER ON REMITTANCE." The ensuing confusion
might well have been avoided altogether had appellant not disregarded
this instruction. Nevertheless, we cannot hold that the rental check
having the correct land'description of the' area leased under release NM
3298 (Okla) was improper, incomplete, or unacceptable for the purpose
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indicated, or that the. land- office was without fault in applying the
1968 rental payment for lease NM 3298 (Okla) to leaseNM 520 (Okla).
This does not mean that Sarkeys is now entitled to reinstatement of
lease NM 3298 (Okla). The land was duly posted to a list of lands
available for leasing under the simultaneous filing procedure. Pursuant
to a lease offer which gained priority by drawing, a new oil and gas
lease NM 8262 (Okla) was issued, and in point of time, issued after
Sarkeys had accepted repayment of the $40 tendered for payment of
rental for the lease year commencing October 1, 1968, for lease NM
3298 (Okla), albeit the refund check indicated it was repayment for
lease NM 520 (Okla). As Sarkeys had not made any payment in connection with lease NM 520 (Okla), it should have ascertained the reason for the repayment. It was incumbent upon Sarkeys to inquire of
the purpose for which the repayment was made or suffer the consequences of the land office error which prompted the repayment. The
cases cited by the State Director, Duewan Miller, A-27683 (November 10, 1958), and Gwen Glauoel, A-29017 (December 14, 1962), are

not strictly in point as each related to a refund check correctly identified as to serial number of the case for which the repayment was being
made. While it must be conceded that neither repayment to Sarkeys
indicated the serial number of the lease that Sarkeys thought it was
paying rental for, each having carried the number erroneously chosen
by the land office,it must also be noted that Sarkeys did not question
the propriety of either repayment, something it surely would have done
in the exercise of due diligence.
When Sarkeys attempted to pay the rental it assumed was due
on October 1, 1969,for the. W½2SE/4 section 23, T. 23 N., R. 16 W., it
again gave the land description on the check rather than any serial
number, although the identification "NM 520" apparently was added
to the voucher after the check had been prepared. The addendum was
typed on a different machine from that used in the preparation of the
original check for the 1969 rental, but the type face bears a close resemblance to that exposed on the Sarkeys 1968 check. When the land
officereceived the 1969 check from Sarkeys, and found that the lease
account under "NM 520" had been closed when the lease NM 520
(Okla) was relinquished in September 1968,the land description on the
voucher was checked against the land status records in the land office.
It was ascertained that lease NM 8262 (Okla) was the existing lease,
so the payment of $40 was applied to that lease account, with receipt
for the payment going to the lessee of record, Mrs. Jill G. Thomas.
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Sarkeys did not inquire as to disposition of its payment when it did
not receive a receipt, nor did it inquire after the subsequent repayment
of the $40, following payment of the correct amount of rental due for
lease NM 8262 (Okla) by the lessee of record.
This case is easily distinguished from H. E. Stuckenhoif, Clyde A.
Breen, 6 I.D. 285 (1960). In that case rental checks were erroneously
returned by the land officeto Messrs. Stuckenhoff and Breen, whereupon Breen wrote a letter of inquiry to the land officeon the same day
he received his check, and Stuckenhoff immediately filed an appeal
after his check was returned. Moreover, that case involved no problems
of identification.
Although within a reasonable time after October 1, 1968, a case
might have been made that the lease NM 8262 (Okla) had been improperly issued and was subject to cancellation, because of the land
office error in applying rental money intended for lease NM 3298
(Okla) and subsequent termination of that lease under 30 U.S.C. sec.
188(b), supra, the passage of time without any inquiry by Sarkeys
concerning the refunds which it accepted has tended to eliminate effectively the rights of Sarkeys under lease NM 3298 (Okla).
With the approval of an assignment of the record title to the successor lease NM 8262 (Okla), from Mrs. Jill G. Thomas to L. 0. Ward,
effective December 1, 1969, any action to cancel lease NM 8262 (Okla)

now for violation of any provision of the Mineral Leasing Act could
be taken only within the ambit of 30 U.S.C. sec. 184(h) (2) (1964),
which affords protection against cancellation of leases of bona fide
purchasersof such oil and gas leases.Southwestern Petroleum Corp., 71
I.D. 206 (1964), aff'd. Southwestern Petroleum Corp. v. Stewart L.
Udall, 361 F. 2d 650 (10th Cir. 1966). While it is regrettable that errors
were made in connection with lease NM 3298 (ka),
there is no remedy available to Sarkeys to obtain reinstatement of this lease.
Therefore, pursuant to the authority delegated to the Board of Land
Appeals by the Secretary of the Interior (211 DM 13.5; 35 F.R. 12081),
the decision of the State Director is affirmed.
EDWARD
W. STUEBING,Member.
WE CONCUR:
FRANCIS MAYnOUB,

Member.

MARTINRITvO, Member.
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IBCA-762-1-69

Decided December 28,1970

Contracts: Construction and Operation: Actions of Parties-Contracts: Construction and Operation: Allowable Costs-Contracts: Construction and'
Operation: Changes and Extras-Contracts:
Formation and Validity:
Merger of Preliminary

Agreements

Where an REP leading to the award of a cost-plus-a-fixed-fee construction
contract included an item for "other presently undefinable work," and
where throughout the period of contract performance the Government utilizea this item to order work and services not covered by other contact items,
the Board determined that the contractor was entitled to be. compensated
for the cost of. engineering services so ordered even though the RFEP was
not referenced in or otherwise incorporated into the contract and notwithstanding the Government's contention that the services were not ordered
or accepted by anyone having authority to do so.

Contracts: Construction and Operation: Actions of Parties-Contracts: Construction and Operation: Allowable Costs-Contracts: Disputes and
Remedies: Termination for Convenience :
Where a cost-plus-a-fixed-fee
construction contract was terminated in
part for the convenience of the Government, the fee payable on terminated
work was governed by the termination for convenience clause which pro:vided that fee would be.payabl ii proportion to.-work accomplished. The.
termination could not have the effect of converting payments the contractor
agreed would be fee into costs.

Contracts: Construction and Operation: Actions of Parties-Contracts: Construction and Operation: Allowable Costs-Contracts: Construction and
Operation: Subcontractors and Suppliers
Where under West Virginia law an excise tax on motor fuel consumed
in performance of a cost-plus-a-fixed-fee construction contract was refundable and where by reason of the contractor's conclusion that the tax did
not apply because of the constitutional immunity of the Federal Governmnent from a state tax the contractor failed to make timely application for
a refund of the tax, the Board determined that the amount of the tax was

not an allowablecost of the contract.
Contracts: Construction and Operation: Actions of Parties-Contracts: Con* struction and Operation: Allowable Costs-Contracts: Formation and
Validity: Construction Contracts
Where a contractor's initial proposal in response to an REAPleading, to the
award of a cost-plus-a-fixed-fee construction contract contained a fixed-fee
of nine percent of estimated costs and in subsequent negotiations the estimated cost of the contract was raised while the amount of the fixed-fee
remained unchanged, the percentage of fee to estimated costs was neces77 I.D. No. 12

414-185-71
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sarily reduced. The Board determined that it would be unreasonable and
contrary to'the contract for~ any substantial portion, of the contract not to
bear a pro-rata allocation of fee.

Contracts: Construction and Operation: Actions of Parties-Contracts: Construction and Operation: Allowable Costs-Contracts: Construction and
Operation: -Estimated Quantities
-Where excavation exc6eding estimated quantities in a cost-plus-a-fixedfee construction contract was attributable to design changes the Board holds
that such changes entitled the contractor to additional fee. However, the
Board-'determined: that in the circumstances present here the contractor
assumed the risk of the' accuracy of estimates and overruns attributable
to errors in the estimates could not be the basis of additional fee;

Contracts: Construction and Operation: Actions of Parties-Contracts: Construction and Operation: Allowable Costs-Contracts: Formation and
Validity: Cost-Type Contracts
Where the contracting officer determined to settle a cost-type construction
contract on the basis of allowable, booked costs in preference to determining
-applicable overhad and G&A rates,' the Government could not disallow bid.
and proposal: expenses upon the ground they made no contribution to the
contract. The Board determined that a regulation prohibiting bid and
proposal expenses as an allowable cost of cost-type construction contracts
- became effective after the execution of the contract and thus was not
applicable.

Contracts: Construction and Operation: Actions of Parties-Contracts :Construction and Operation: Allowable Costs
Where a supervisory employee of a cost-plus-a-fixed-fee construction con.tractor was given a jeep as an inducement to remain in the contractor's em4.,
ploy ,and where the employee's compensation including the jeep was fair
and reasonable, the Board determined that the cost of the jeep was an allowable cost of the contract.

Contracts: Construction and Operation: Actions of Parties-Contracts:
struction and Operation: Allowable Costs

Con-

Where a regulation in effect at the time of execution of a cost-plus-a-fixedfee construction contract provided that the costs of storing records- subsequent to contract completion were not allowable, the contractor's claim
for such costs was denied.

Contracts: Construction and Operation: Allowable Costs-Contracts: Disputes and Remedies: Jurisdiction-Rules
of Practice: Appeals:
Dismissal
A cost-type contractor's claim for interest because its vouchers were paid
late was dismissed because it was a claim for breach of contract over which
the Board has no jurisdiction.
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Contracts: Construction and Operation: Actions of Parties-Contracts: Construction and Operation: Allowable Costs-Contracts: Construction and
Operation: Intent of Parties
Where a cost-plus-a-fixed-fee construction contract provided that the sole
proprietor contractor would devote his full time to superVision: of the work
and contemplated that the contractor's compensation for. such supervision
would be: from fee, the contractor's claim for management costs upon the.
ground contract performance was more onerous than anticipated was denied.

Contracts: Disputes and Remedies: Jurisdiction-Rules
- Appeals: Generally

of Practice:

A cost-plus-a-fixed-fee construction contractor's claim for special termination costs which had not been passed upon by the contracting officer would
be remanded since the Board's jurisdiction is appellate only.
BOARD OF CONTRACT APPEALS

This appeal arises out of a cost-plus-a-fixed-fee construction contract for the reclamation of strip mined areas on Roaring Creek andGrassy-Run Watersheds in Randolph CoLmty,West Virginia, awarded
to appellant" on June 30, 1966.The' estimated cost of the contract was
$1,521,488-and the fixed fee was $118,894 for a total of $1,640,382.
The contract included the' General Provisions for Construction Contracts (Standard Form 23-A, June 1964 Edition) with certain deletions,2 Clause 43 "Limitation of Cost," and Clause'24 "Allowable Cost,
Fixed Fee and Payment."
The contract was awarded as a result of a Request for Proposals reissued by the Federal Water Pollution Control Administration'
(FWPOA) on June 7, 1966 (Appeal File, Flap A, Tab A). The initial RFP was issued onJanuary 18,1966, and along with three addenda
scheduled for closing on March 7, 1966.In response to the 'first RFP
appellant 'submitted
'an undated proposal (Flap A, Tab B), which
included estimated costs of $1,321,044.84and a fixed fee of nine percent
or $118,894.03for a total of $1,439,938.87.This proposal was incorporated by reference into the appellant's initial response, dated June 15,
1966, to the RFP of June 7, 1966.Estimated costs including-fixed fee
'There is some confusion as to whether appellant operated as an unincorporated
association or as a sole proprietorship. For example, appellant's original undated proposal
refers to biographies of principals of the associates and to other individuals and
associates while at the same time stating that it operates as an individual trading as
Franklin W. Peters and Associates. Messrs. C. w. Balling and George Mason testified
that they were principals in the association. Mr. Franklin Peters testified that Franklin
Peters & Associates is a sole proprietorship "You're looking at Franklin Peters and
Associates." (Tr. 363)
2 Among the deletions were Clauses 4, 5 and 7, "Changed Conditions," "Termination
for Delay-Time Extensions," and "Payments to Contractor,"
for Default-Damages
respectively.
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were the same as in the undated proposal. By letter, dated June 23,
1966, which referred to technical discussions concerning the project,
appellant further amended its proposal. The letter referred to an estimate of 7,500hours for the drainage of the large swamp .at the mouth
of Kittle Run and the. swamp near the headwater of Grassy Run as
Item 27 of the RFP. 3 The letter also, included a breakdown of costs
comprising $224,000 for "gob handling" shown on cost schedules under

Item 29 accompanying the June 15proposal.4 The letter concluded with
a request to ignore the total figure furnished in the letter of June 15
and with the statement that our proposed fee remains at $118,894.03.
The effect of this letter was to add $224,000 to appellant's proposal
which after adjustments resulting from further negotiations.resulted
in the contract's estimated cost of $1,521,488.Mr. Donald .Hambric,
Chief of the Contract Pricing Section, FWPCA, testified that the
$224,000 was added because this amount for gob handling on page 2
of the cost schedules accompanying the June 15 proposal "didn't appear to have gotten into the total cost of the contract [sic]." (Tr. 728) .5
Mr. Peters testified that the Government unilaterally raised the estimated cost (Tr. 652; 686; 687 and 695), because they had some things

they wanted to do and wanted to put more money into the contract
(Tr. 647). As. will appear hereinafter, this conflicting testimony concerns the dispute over the amount of appellant's fee..
The contract as executed did not refer to the proposal and did not:
expressly incorporate the 29 work items included in the' RFP. Never-.
theless, throughout the period of contract performance the parties referred. to. RFP item numbers,. in. particular Item 27, as though the
RFP was incorporated into the contract. For example, the: contracting
officer's telegram dated April 7, 1967, terminating a portion of the:
Item 27 did not refer to the drainage of swamps as such; however, it" did include an
estimate of 7,500 hours for unskilled labor. Because of the relationship of. this item to
matters in dispute, the pertinent portion is set forth in full: "27. Estimated Additional
Work For Reclamation: Reclamation of Areas 32, 39, 40, 43 and possible additional
excavation, compaeted backfill, reconstruction- of gob pile, construction of diversion
ditches and stream beds, clearing, grubbing, cutting timber and placing. in accessible
locations and regrading of subsidence areas, and other presently undefinable work." The
item also included a listing of the. minimum equipment required for additional work as
defined above.
Item 29 was the last item in the RFP- of June 7, and concerned masonry seals for
abandoned mines. The item was divided into four parts: "A. Handling of Gob and Debris;
B; Estimated Equipment Required: Per Major Area; C. Roof Supporting Timber; -and
D. Masonry Seals."
This testimony is inaccurate because it ignores (1) the fact that the estimated costs
of $1,090,550 on page 1 of the schedules accompanying the June 15 proposal covered only
REFPItems 1 through 22 and (2) the fact that the estimated cost in the June 15 proposal
($1,321,044.84) 'remained the same as in appellant's prior undated proposal. The Board
notes that $224,000 added to the above total of $1;090,550 for RFP Items 1 through 22
equals $1,314,550 or $6,494.84 less than the estimated cost of $1,321,044.84 reflected In
the proposal.
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contract for convenience of the Government, directed the appellant to
delete listed items from the proposal schedule.
The dispute involves both allowable costs and the amount of fee to
which appellant is entitled. The contracting officer's final decision of
December 20, 1968,as amended by letter dated January 6, 1969, determined that allowable costs totaled 1,464,448.746and that the allowable fee was $85,296.30for a total of $1,549,745.04. Stipulations reflecting settlement of various items read into the record at the hearing,
are as follows:
Costs:

__-

(1) Legal ---_
(2) Secretarial
__-_
____
(3) Field Office _
(4) Start-Stop
__ _850.00
(5)

Auto -_

Total Fee:

_

I

(6) Storage
(7) Unrestricted

_

_-_-_-_-_-$1,067.34

_

1,300.00

_

- ___

_

Moving Out -_-_-_-

___

_______

843.75

_ _

-

-

__

400. 00

----------

(1) Original Contract Fee__-_
__ _48,159.79
(2) Modification Nos. 3 and 5_ __
(3) Equipment and Labor Differential, Item 27 lo

Total -----------

1,120.00

--

5,581.09
9,600.00
25,000.00

82,759.79

The Government has allowed a total of $119,101.09for contract fee.
The various claim items remaining before the Board will be referred to in the -manner and in the order in, which they appear on appellant's Exhibit 1.
6 At the hearing and on brief, the Government contends that the contracting
officer
erred in allowing $8,771.36 for bidding expenses.
7While Government liability for this item was stipulated, the parties did not gree
that the amount claimed ($600) was proper.
Costs allowed by the Government after adjustment for bidding expenses (Note 6,
supra), total $1,401,258.47 which is $60,229.53 less than the estimated cost of the contract
This claim was originally asserted in the amount of $78,777.78 by- Voucher No. 30,
March 29, 1968: (fee and final voucher statement, page 18). The contracting officer
determined that appellant was entitled to $48,955 as fee for this item. The record does
not reveal the reason for this item remaining in dispute.
10So referred to in appellant's Exhibit 1 and the stipulation. However, the only apparent
justification for settling this claim is on the theory that the amount is fee since there
is obviously no basis for paying more than actual costs on a cost-type contract. Artech
Servioes, Inc., DOT CAB No. 68-19 (September 30, 1968), 68-2 BCA par. 7290.
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I Direct Cost
A. Engineering Field Party (Mason) _ $7 490. 00
This claim involves costs incurred by the contractor for surveying
and engineering services performed by crews employed by George
Mason.2 The services involved surveying, staking and measurement
(chaining) of areas worked by appellant during the course of. performance of the contract." The work was required in order that
FWPCA could prepare an appropriate solicitation for seeding and revegetation of work areas. 4 For this reason, the work was referred to
at the hearing and will be referred to herein as "seeding work" and
the claim as the "seeding claim." The services were performed during
the months of June, July, August and December 1967, and February
and March 1968 (App's. Exs. 3, 5, 8; Tr. 23, 24). Appellant was paid
$5,810 of the amount claimed which was included in vouchers submitted by appellant for other engineering services performed by Mr.
Mason's crews. However, this amount was recouped in April 1968
because it was considered that the contract did not provide for vegetation effort in reclamation areas (App's. Ex. 5; Tr. 833, 834). The
contracting officer denied the claim for the reason that the services,
if performed,"5 were outside the scope of the contract1 We do not
understand this to mean that a change order could not properly have
been issued for these services. The Government contends that the services are not compensable because they were volunteered and that the
Government representatives involved with the acceptance of the services had no authority to effectchanges to the contract.
Appellant's position is not that any provision of the contract expressly required the services in question, but that the seeding work
was included in numerous engineering services and extra work efected
under Item 27 of the RFP (Note-3).- In short, appellant emphasizes
the phrase "other presently undefinable work" and contends that Item
nThe amount claimed in appellant's Exhibit
was $8,400. However, the claim was
reduced to the above figure during the hearing. (App. Ex. 8; Tr. 74).
12The services of these crews were billed to appellant at the rate of $140 per field
party day in accordance with page 2 of the letter accompanying appellant's undated
proposal. A party consisted of three men. The claim is for 531/2 days of- such services.
1"Areas worked by appellant, extended beyond areas reflected on the contract plans.
(Tr. 25, 419, 597, 861). Such work was necessary in order to preserve the value of work
accomplished within areas shown on the plans. Mr. Peters testified that reclamation areas
shown on the drawings approximated 1,500 acres scattered over 20 square miles (Tr. 277).
U It was also necessary to distinguish
between areas requiring hydroseeding and
conventional seeding. Hlydroseeding involved the application of mulch. on slopes to prevent
the seed from 'washing away prior to germination.
IsThe Governmelit has since conceded 'that the services 'were performed and that it
received the benefit thereof.
:
16Contracting Officer's Decision of December 20, 1968, p. 6.
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27 operated, in effect, as another "changes"'. clause. While

e ave al-

ready pointed out thatfthe contract as executed did'not refer.,,-the
proposal and did not expressly incorporate the 29 workitems included
in the RFP, we have also found that throughout the'period of contract
performance the parties referred to various item numbersof 'the RFP
as if the RFP constituted part of the contract. 7 Therefore, we have no
hesitation in determining the requirements of the contract by reference to the RFP including Item 27.18'
Before discussing the work accomplished under Item 27, we takeup
the manner in which this "seeding work" came to`be erformed. The
testimony in this respect is in direct conflict. Mr. Robert Scott, Project
Engineer for FWPCA, testified that on May 23, 1967,-while he and
an assistant were on Reclamation Area 37 drawing' soil samples,9
George. Mason's Crew Chief, Mr. William L. Marsh, came upon the
area and "offered to stake out this area for us" 20 (Tr. 768). However,
Mr. Marsh testified that he was asked by Mr. Scott to do this work
(staking) and that the question of measuring for acreage arose at a
later date (Tr. 861). Mr. Marshfurther testified that he informed Mr.
Scott that it wasn't up to him to make the decision and that he (Marsh)
would have to contact Mr. Mason. The excerpt from Mr. Scott's diary
(Govt. Ex. B) confirms Mr. Marsh's testimony that the conversation
involved only staking and that he would have to check with Mr. Mason.
The Board finds that a conversation substantially as testified by Mr.
Scott did take place with Mr. Marsh. However, this,finding is-not determinative of the compensability of this claim because the offer in7
' Under these circumstances, the parol evidence rule and the concomitant doctrine of
merger are not applicable. See 3 Corbin on ontracts, Sec. 573; 17 Am. ur. 2d, Contracts,
Sec. 260. The reason is,'of course, that the circumstances make it unlikely that the parties'
assent -to the contract was adopted or intended as a final integration of the contract
apart from the RFP.
5 See, e.g., Brunswiclk Corporation, ASBCA No. 12852 (December 9, 1968); 68-2 BCA
par. 7403, holding that the rules of integration and of parol evidence do not preclude
consideration of contemporaneous circumstances, including documents refiecting negotiation
of the contract, for the purpose of discovering the meaning which one party knew or should
have known would be given to contract language by the other party. Cf. nter*Helo, Inc,
IBCA-713-5-6'
(December 0, 1969),- 69-2 BCA par. 8034, affirmed on Reconsideration
(April'24, 1970), 70-1 BCA par. 8264.
"Some of the- staking services' performed by appellant were for the purpose of
enabling the Government' to determine areas from which the samples were taken (Tr.
21, 771).
20 Under cross-examination, Mr. Scott used the plural "areas" to describe this conversation thus indicating that the offer involved more than Area 37 (Tr. 775). The excerpt
from Mr. Scott's diary, dated May 23, 1967 (Govt. Ex. B) states
1Bill
Marsh- stopped
by Area 37-and stated he and his crew would be willingto set stakes for us as they have
to run the area for acreage and yardage.
* * He will check with
eorge Mason
(Engineering Firm) '* * 82 This language indicates the offer involved only Area 37.
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volved only staking in Area 37,21and Mr. Scott and Mr. Van Denberg 22
were aware of Mr. Marsh's lack of authority to speak for appellant
(Tr. 778,779,791).
Mr. George Mason testified that at a meeting in Coalton, West Virginia, in the latter part of May 1967,28attended by himself and Mr.
Peters and among others, Messrs. Van Denberg, Findlay2 4 and Krickovic2s for the Government, it was stated that FWPCA was in the
process of drawing up seeding contracts and that. certain work would
have to be done to assist in defining the contracts and in establishing
sample points (Tr. 20-22, 43). Mr. Mason. further testified that a
heated discussion ensued between Mr. Findlay and Mr. Van Denberg
as to whether this "seeding work" should be done as part of appellant's
contract.2 5 Mr. Mason stated that he left the meeting with the impression that the work should be done. When asked why he didn't
request a separate contract for this work, Mr. Mason answered that he
didn't feel appellant needed a separate contract inasmuch as they had
a contract to provide field engineering whenever it was requested at a
specified per diem rate, which was well known to the Government and
all of its people at the job site (Tr. 40). He stated that appellant was
frequently asked to do things which in his opinion would have constituted a change order and that appellant was always compensated
therefor.
Mr. Peters confirmed Mr. Mason's testimony concerning the discussion of "seeding work" at the May 1967 meeting and testified that he
was asked by Mr. Van Denberg to do the work as a matter of administrative convenience to the Government (Tr. 253). While Mr. Van
Denberg denied that he wanted seeding work performed by appellant,
his denial would be more convincing but for Mr. Scott's testimony
that FWPCA didn't have the manpower to perform a big survey (Tr.
771). The Government's failure to call Mr. Findlay as a witness is
- The claim involves services other than staking (surveying and chaining) in areas
other than Area 37.
2 Mr. Van Denberg was in charge of field operations for the Acid Mine Demonstration
Program, FWPCA and was Mr. Scott's supervisor. He testified that upon being informed
by Mr. Scott of the offer to do stake-out work, he told Mr. Scott the arrangement was satisfactory as. long as there was no change in contract or additional costs Involved (Tr. 781).
23The evidence does not establish whether this meeting antedated May. 23.
- Mr. Charles Findlay represented the Bureau of Mines and was the project. officer's
representative at the work site. Although present at the hearing. (Tr. 585, 601, 04),
he was not called as a witness..
.
25Mr.. Stephen Krickovic was the project officer named in. the contract. While;he did
not recall attending this meeting (Tr. 597) the Board fInds that he was among those
in attendance.
20 Mr. Van Denberg is quoted as saying "Well, by golly, Federal. water Pollution Control
Administration Is paying for this job and we are going to get something out of it"
(Tr. 22). Since a substantial portion of the contract had been terminated for convenience
at this time, it is at least understandable that a question could have arisen as to what
had been accomplished with money expended.
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significant. The Board finds that appellant's performance of the
services involved in this claim was discussed at the May 1967 meet'ig
and that the Government has not sustained its contention that there
was an understanding the services were to be furnished without
charge.-'
The Government's assertion that the service were not requested or
accepted by anyone having authority to effect changes to the contract
is plausible, but-for the reasons stated hereinafter is not accepted.
The Government's position is bolstered. by the contracting officer's
letter to appellant dated September 8, 1966 (Flap C, Tab A), which
emphasized that the project officer had no authority to effect changes
to the contract,2 8 and by Modification No. I, dated October 4, 1966,
which incorporated a Technical Direction Clause into the Contract.2 9'
Appellant, by letter dated September 16, 1966 (Flap C, Tab A), consented to the Technical Direction Clause, but expressed reservations
thereto, i.e., that the specifications were general in many respects,
that the scope of the work in several areas could not be determined in
advance of the work and that someone at the site. with authority to
make decisions was a practical necessity. The letter enclosed a list of
15lproposed change orders which, it was stated, had been informally
discussed with the project officer23By letter, dated October 4, 1966,
27Mr. Van Denberg's testimony that Mr. Mason indicated there would be no charge
for the services (Tr. 785) is not convincing in view of the fact Mr. Mason regularly billed
appellant therefor and was paid (App. Ex. 3; Tr. 34). Mr. Mason flatly denied making
any such statement (Tr. 874).
2 If the project officer lacked authority to effect changes to the contract, a fortiori, is
this true of Messrs. Van Denbtrg and Scott. Each of these individuals denied having such
authority (Tr. 777, 780).
29 This clause was proposed by the contracting officer's letter of Angnst
k2,
1966, which
urged appellant to contact the contracting officer if there was any doubt as to- whether
directed work was within the scope of the contract. The letter Was prompted by the
contracting officer's review of the Monthly Progress Report for July which apparently
reflected that appellant may have performed or contemplated performing work not
required by the contract. The Technical Direction Clause is as follows:
"The Project Officer named on the cover sheet of this contract is responsible for
guiding the technical aspects of the project and for. general surveillance of the work
performed. The Project Officer shall not make any comnitment or authorize any changes
which constitute work not within the general scope of this contract, change the expressed
terms and conditions or specifications incorporated into this contract, or constitute: a
basis for any increase in the contract cost or extension of the contract delivery schedule."
30 Of particular significance is the following:
"4. Engineering services for the convenience of the Government (and not services
for the contractors' convenience) over and above field crews now being paid by the
Government: (Estimated)
"A. George Mason, Consultant-Soundings,
profies [sic] yardage analysis in Grassy
Run swamp: 2 days giod per day= 200.00.
.
.
. .
"B. George Mason, Consultant-Refiguring
shaft lining is [sic] stripping air shaft area
of #10..2 days @100 per day=200.00..
"C. George Mason; Consultant-Location
verification analysis, Kimball Aerial Surveys
5 days @100 per day=560.00. Note: (Estimate field party work for a,, b, c, 10 days
@140.00 per day) ." Mr. Peters testified that these Engineering services were among the
work accomplished under Item 27 (Tr. 633, 637).
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officer set forth the procedure for processing change
orders through the program coordinator and the project officer, advised appellant that the proposed change orders attached to appellant's
letter dated September 16, should be processed in that fashion and
again cautioned:appellant that questions as to whether work was within the scope of the contract should be submitted in writing to the conthe contracting

tracting

officer3-1

Mr. Peters testified that he undertook to follow the procedures for
the issuance of change orders set forth in the contracting officer'sletter,
that there were a number of recommended change orders approved by
the project officer and forwarded to Washington, that at the time
the change orders were submitted he did not know what their dispositioll would be, that repeated phone calls to the project officer elicited
only the information that the proposed change orders had been approved and sent in', that in the meantime work had progressed to the
point that it was necessary to proceed and that the work was accomplished and the cost accumulated under item 27 32 (Tr. 383-392, 632637, 660). While there were five modifications to the contract, Mr.
Krickovic referred to ten change orders (Tr. 585). Mr. E. T. Rhodes,
who negotiated the contract and was one of three successor contracting
officers,testified that the proposed change orders did not reach the contracting activity apparently because they were never funded (Tr. 899,
900). While none of the proposed change orders involved engineering
as such, at least two involved work outside areas shown on the plans.
Appellant by letter, dated September 21, 1966, informed the contracting officer that
it had been directed to haul unburned carbonaceous gob of unknown quantity from a point
near Kittle Run Swamp to points in Area 10 and perhaps Area 12. The letter stated that
the contracting officer's local representatives considered that the work was part of
Item 27. In a letter dated September 28, 1966, the contracting officer advised appellant
that the work was clearly within the definition of Item 27 (Flap C, Tab A).
32A listing of work charged to Item 27 appears on pages 33-35 of appellant's fee and
final voucher statement (Flap D, Tab A). Asterisked items which appellant states were
approved as change orders by the project officer's site representative are:
"1966
"*4. Swamps and Ditch drainage-various areas.
"*5. Hauling Carbonaceous material-various areas.
"*6. mining coal for landowner's.easement and reclamation.
"*7. Covering carbonaceous material.
"*S. Ditching.outside specified areas.
"1967
"*2. Ditching, drilling and shooting for swamp control outside Items 1-22.
"*4. Special borrow pits.
"*10. Removing old building, railroad beds; tipples and bridges.
"*11. Special Work on seals."
Items 5, 6, 7 (1966) and 10 and 11 (1967), appear to be covered by Items 1; 2, 7, 5,
S, 11, 12. and 13. of. the list attached to appelinlat's letter of September 16.' We note
appellant admits that Modification (Change Order) No. 3, dated- February 17, 1967, and
Modification No. 5,. executed by the contracting officer on September 15, and by the
contractor on; September 20, i967, included some of the roposed changes (letter of
September 20, 1967). The proposed change orders are not in the record.
:

;

.;

,:O,

.....
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We have already found that areas worked -by appellant extended
beyond areas shown on the contract plans and that such work was
necessary in order to preserve the value of the work acomplished within
areas shown ol the plans (Note 13). The Board finds that work outside
areas reflected on contract-plans was accomplished under Item 27 (Tr.
596, 597, 635 et seq.), and that this necessarily increased related engineering services such as surveying aid staking.33 The significance of
the foregoing finding is that substantial engineering services (field
party work) ,34 were obtained under Item 27, thus making reasonable
appellant's assertion that it had no reason to question the manner in
which it was requested to perform the seeding work.35
Appellant contends that although the Technical Direction Clause
restricted the authority of the project officer,the project officer's authority was subsequently restored. The Board notes that Modification
(Change 'Order) No. 3, dated February 17, 1967, states that seals will
be specifically located by the contracting officer or his authorized
representative and in 14 instances uses language such as "as directed
by the Project Officer," "will be specified or determinedhbythe Project
Officer,"or "shall be approved by the Project Officer."We further note
that Modification No. 5 (Note 32, supra), uses similar language in six
instances. The Board finds that the above language plus other actions
of the Government 86lend substance to appellant's contention that theTechnical Direction Clause insofar as it restricted the authority of
the project officer had been abrogated prior to the time the seeding
work was performed.
'3 The contract paragraph 1.04 "Staking Out Work" of the Special Conditions, required
appellant to establish lines and grades for proper execution of the work and to stake out
such lines and grades. Mr. Peters testified that engineering field party work exceeded
$60,000 and that Mr. Krickovic suggested in a letter that this be included in Item 27
(Tr. 697). The Board notes that during examination of Mr. Krickovic, appellant's
counsel referred to a memorandum dated December 23, 1969 (probably should be 1966),
written by Mr. Krickovic to Mr. Findlay, which allegedly stated that "The change order
on engineering is to be ignored because the item of engineering will be included in Item 27"
(Tr. 598) however, counsel did not choose to offer the memorandum in evidence.
as The Report 'on Final Audit for the period January 1 1967 through April 30, 1968
(Flap D, Tab B), reflects subcontracted engineering costs totaling $62,962 including the
"seeding claim" asserted herein. We conclude that this figure represents field party work.
This compares with $1,600 for "Engineers to Stake Out" included in overhead in
appellant's original undated proposal which sum appellant states was increased to
$14,000 during final negotiations (page 6, fee: and final voucher statement).
"5Mr. Peters testified that notwithstanding the efforts to clarify and limit the authority
of the project officer, he was not on notice of any limits to Mr. Van Denberg's authority
(Tr. 304).
"o letter from the project officer to appellant, dated June,?, 1967 (App. lEx. 25), concerning technical direction in connection with the partial. termination for convenience,
referred to work without as-well, as within-reelamation areas shown on the plans and
clearly gould not be aeeomplished without a substantial efect on costs. This, of course,
serves to strengthen appellant's basic objection that the Technical Direction Clause was.
unrealistic. Copies of the letter were forwarded to the Project Coordinator in Washington,
and the contracting officer can hardly disclaim knowledge thereof.
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Mr. Krickovic, the Project Officer,admitted only to knowledge that
appellant had accomplished a substantial amount of staking in the
areas to be worked upon (Tr 597, 598). However, we have found that
Mr. Krickovic attended the May 1967 meeting (Note 25), which was
the genesis of the seeding work and we hold that he had constructive,
if not actual, notice that these services were being performed.3 In
view of the foregoing finding and the totality of -the circumstances
Adiscussedabove, we hold that the Government's reliance on the alleged
lack of authority of the individuals who ordered and accepted the
seeding services is misplaced.3 8 'Theseeding claim is allowed.3 9
B. Cost EngineeriiigConcrete (Balling) $7,500.
This item concerns appellant's laim for reimbursement of $7,500
paid to Mr. C. V. Balling for services rendered in preparing to construct concrete channels 40or flumes for the, drainage of surface water.
In a chart accompanying appellant's undated proposal, Mr. Balling
was listed as Chief of Construction under Senior Management. The
biography submitted with the proposal reflects that Mr. Balling has
had extensive experience in construction work. Mr. Bailing testified
that he was contacted by Mr. Peters for assistance in preparing estimates for the concrete work on the project, that he prepared such estimates and that after the contract was awarded his responsibility was
to see that the flumes were constructed in accordance with the specifications (Tr. 78, 79, 86, 87 and 91). Mr. Balling further testified that all
of the arrangements for the pouring of the flumes had been made, i.e.,
arrangements for necessary manpower, concrete, trucks, concrete
pumps and floating forms, but that immediately before pouring was
to begin a decision was made 4 tto postpone the pours until the follow" There is, of course, no 'doubt that Mr. Findlay, the project offlcer's site representative,
knew that seeding work was: being accomplished. In addition to attending the May 1967
meeting, he requested that Mr. Mason's invoices to appellant reflect seeding work separately
from other engineering'services (Tr. 32).
88 A case quitelsimil i, on its facts is M
Cro.I.
O ration, GSBCA No 2428 (September 25,
1968), 68-2 BA par. '7262,' wherein work beyond the 'requirements of a building contract
was ordered by a representative' of the Government's architect-engineer who had no
authority to do s. However, it appeared that the contracting officer's representative
at the work-site, whom' the Government also alleged had no authority to effect changes,
had knowledge that the work was being performed and that all work for which change
orders were issued was acomplished'prior to receipt of a written order from the contracting
officer. The contractor's claim that it was entitled to be compensated for the work was
sustained. f.' Orndorff Cofslriuctjon Coapany, Inc., IBCA-472 (October 25, 1967), 74 I.D.
305, 67-2 BCA ar.6665.
'
'9 The 'Government does not contend that the amount paid for other field party work
is unreasonable. The Government's contention that appellant was required to. survey work
areas to determine the amount of earth moved for' pay purposes would be more meaningful
if the contract was for a fixed price.
'
'
'40The channels' were listed'as Item Nos. 24, 25 and 26 'of the RFP.
"
I The actual pours were scheduled to commence on a Monday in'the latter half of
October 1966, while the dectsiohrto postpone was made on the preceding Saturday (Tr. 80).
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ing; string because of the Government's concern that settling of the
fills might cause breakaeof

the flumes (Tr. 80, 81, 87, 89) . Mr. Balling

stated that hi arrangement with Mr. Peters was that he would be
paid $7,500for his services and that since he had done everything that
the arrangement required except the actual pouring of the flumes,42
he considered that he was entitled to the $7,500 (Tr. 82). The flumes
were never constructed because these iteis were terminated.
Mr. Balling's testimony in the foregoing respects was corroborated
by Mr. Peters (Tr. 96, 97) and is accepted by the Boardas substantially
accurate.4 3 It is established that Mr. Balling was paid $7,500 by appellant (Tr. 83, 98; App. Exs. 9 and 10). Appdllant contends that by
virtue of the-termillatioh this $7,500became a cost and that it should
be reimbursed as such. The Government's position is that certain
language in appellant's proposal and in the cotract prdcludes appel-lant from treating this item as a cost and that it must be regarded as
a distribution of fee.
Page 1 of the letter accompanying appellant's undated proposal
contained the following:
All compensation and fees and expense personal to Mr. Peters and Mr. Balling
and Mr. Mason are included in the fee.i

Clause 47 entitled "Direction of Work" is set forth below:
During the performance of this contract, the work shall be under the full-time
resident direction of the contractor, if an individual; of one or more principal
partners if the Contractor is a partnership; or in case the Contractor is a
corporation, association, or similar legal entity, one or: more senior officers
thereof; provided, howeveri that the Contractor whether an individual, a
partnership, a corporation, or other -legal entity, may be represented in the
direction of the work by some person of a class other than those specified above,
if the Contracting Offieer gives his approval. In any event, the Contractor shall
not be entitled to be reimbursed for any salary, wages or like compensation paid
for such direction of the work, whether performed by an individual, a partner, a
corporate officer or other representative.

Appellant, as it must, recognizes the quoted term of its offer and
*provision of the contract, but points out that the offer was made and
the contract provision accepted on the basis of perf orming the contract
as signed. Appellant states that Clause 47 contemplated that if
42Actual pouring was to be under the supervision of a concrete superintendent. Mr.
Balling was to make periodic visits to the sites in order to assure that the work wag
properly accomplished (Tr. 85, 98).
IsA Projected Work Schedule (App. 13. 11) reflects that appellant planned to construct
concrete flumes in Work Area 44 in the latter half of October 196, and in Work Area 10:
during the period June through October 1967. Mr. Peters testified that this Schedule- was
prepared in September 1966 (r. 101).
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preparation work were done performance would follow which would
command a fee and points out that it would have received nearly $9,000
in fee froi which to compensate Mr. Balling if the' concrete channels
had not been terminated.
We think that appellant's arguments overlook the fact that the contract which it executed included a clause (Clause 23 entitled "Termination") specificallyproviding for termination of the contract in whole
or from time to time in part:
* *
(ii?)whenever for any reason the contracting officer shall determine
that such termination is in the best interest of the Government.

Accordingly, appellant must be deemed to.have accepted the possibility
of termination,44 and it is the'elause covering this eventuality which
governs any relief available to appellant.. Paragraph (e) (i) (D) (1):
of the Termination Clause provides that if the settlement includes cost
and fee there shall be included therein a portion of the fee determined
as-follows:
EC * there shall be paid a percentage of the fee equivalent to the percentage
of the completion of the work contemplated by the contract, less fee payments
previouslymade hereunder * * *

We hold that the contract specifically provided for an adjustment in
fee in instances where the contract was terminated in whole or in part
for convenience of the Government and that such termination cannot
have the effect of converting payments appellant agreed would be fee
into costs. Appellant's claim 'for $7,500 paid to Mr. Balling as a cost is

denied 46aC. DieselFuel Tax'(WestVirginia) $8,699.67
f:This claim involves costs' for excise tax imposed by the-State of
West' Virginia at the rate of $.07 per gallon .on diesel fuel consumed
by. appellant. during the course of contract performance. The claim
arises because of the initial failui1e of 'Peters Fuel' Corporationf 'the.
supplier of the fuel, to include the amount of the tax in its invoices to
uforof a subsequent denial by the State
the fuel and because
appellant
44The Supreme Court long ago reached a similar conclusion with respect to a statute
authorizing the cancellation'of war contracts. College iPint Boat Corporaioi v. United
States, 267 U.S. 12 (1925).
- 45Provided, of course, the termination is for the convenience of the Government-and
not for default.
4GIn 'his final decision of December 20, 1968 (p. 3), the contracting officer allowed
appellant $2,349.30 as fee for work performed oonthe channels prior to termination. The
sum allowed was computed by applying the Government's estimate of the percentage of
work accomplished on the channels.'(80%) to the Government's determination of fee
allocable to concrete channels ($7,831) in appellant's proposal (Govt. Ex. C). Appellant's
dlaim-for fee on the channels is discussed infra.
47Mr. Peters testified that he was the owner of Peters Fuel Corporation of Oakland,
Maryland (Tr. 251, 254).
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of West Virginia of the claim by Peters Fuel. Corporation for refund
of the tax. Appellant has not actually paid the tax, the amount of the
tax being represented in its records by a bill, dated February 1, 1969
from Peters Fuel Corporation (App. Ex. .13), which was submitted
after the claim of Peters Fuel for refund of the tax was denied by the
State of West Virginia (Tr. 111, 112, 259).
Mr., Peters testified that. at the time appellant submitted its first
order for fuel to Peters Fuel Corporation he 'became concerned about
the propriety of paying the tax 48 in view of thefact that.the'ultimate
burden of the tax would be. on the Federal Govermnent. He testified
that he called Mr. C. H. Williams, Head of the Gasoline Tax Division
West Virginiia,-and
in the Tax Commissioner's Office in Charleston, V
explained the circumstances to Mr., Williams. Mr. Peters stated that
he was advised that the tax did not appl 4 (Tr. 255,,256, 316). The
witness further stated that he then called the officemanager of Peters
Fuel Corporation and instructed him not to charge the tax on deliveries
of fuel to appellant. lie stated, that as a consequence invoices for fuel
delivered to appellant did not reflect the amount.of the tax and that this,
situation continued until an audit of the hooks of Peters Fuel Corporation by the State of West Virginia in December,59 resulted in a
Mr. Peters testified that the
deficiency-ultimately totaling $8,699.67.51
claim for a refund upon the ground that the.fuel was for ofl-highway.
use52was denied becausethe 9O-dayperiod in which to file forta refund
had .expired and the expiration of the refund period was considered-to
extinguish not only the remedy but the right as well53 (Tr., 257, 258,
30a, 31 ) He>furtherte sti~ed that the 90-day period in which to charge
The West Virginia excise tax of $.07 per gallon is imposed upon gasoline -However,
gasoline fr the. purpose of the statute is defined, with exceptions :fot pertinent here, as
any substance or combination of substances which is capable of use as a motorfuel -in an
internal combustion engine. West Virginia Code, ec. 1-IA-t - 1-143
'9 This advice was apparently based on the constitutional immunity of the Federal,
Government from state taxation. While sales to the United States. and to. the State of
West' Virginia' and its subdivisions are exempt from the West Virginia :Consums Sales
Tax (West Virginia Code, Sec. 11-15-9), no similar exemption is availabl6-for-the excise
tax on gasoline.
.'.
T This:was in 1966.
Li There is no dispute as to the amount involved. Voucher No. 15, dated June 2,-1967
(Flap D, Tab A, p. 70), redects an.amdunt for the tax of 4$7,124.60for the. period June 2
through December 29, 1966. An additional assessment of $1,575.07 is-refdected on Voucher
No. 36, dated March 29,. 1968 (Flap D, Tab'A,! pp.. 62-65). see&Memorandum fof the
Record concerning meeting with Franklin W. Peters of July and 2, 1968 '(Flap D, Tab C).
s2The West Virginia' excise 'tax of $0T per' gallon is' subjecf to refund if the purchase
is of 25. gallons or mote, the 'tax has previously been paid, the fuel is used, iter dis; as'
motor fuel in diesel engines not-operatedq upon the public highway or -streets and claim
for refund is made within 90 days from the date of purchase or delivery' of- the' fuel;

WestVirginiaCodt,Sec.-11-14-20i

-'-

63The statute expressly provides that any claim for refund not -filed within the 90-day
period shall not be construed as or constitute a moral obligation-of the State for payment.
West Virginia Code, Sec. 11 -14-20.
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the tax expired before "we" (apparently appellant and Peters Fuel
Corporation) knew the tax was to be charged, that'in' hearings before
the West Virginia Tax Commissioler on the clain 54for ref und; the
advice of Mr. Williams that the tax did not apply was not denied, but
that the Comnimissioner
ruled that assessment of the tax was proper
a.nd that there was no authoritr to waive the 90-day period in which to

claim a refund. The Government makes the point that Mr. Peters'
testimony concerning paymcnt of the tax by Peters Fuel Corporation
(Tr. 259), and the refund pr6ceedings should not be accepted because
no receipt or bill for the tax has been presented, and the claim documents and ruling of the Tax Commissioner, which are the best evidence
thereof, are not. in the record. 5 However, Mr. Peters' testimiony has
not been rebutted and the Board accepts it as accurate.
In a letter, dated September 11, 1967 (Flap C, Tab'B), the contractin' officer, after referring to appellant's Voucher No. 15 (Note 51),
informed the appellant that the Solicitor's Officehad ruled that the
West Virginia excise tax could constitutionallybe applied and that in
future instances where appellant had paid the tax and the tax was not
ref undable'under West Virginia law, the Government*was liable for
the amount of the tax.5 6 The case of AZabama v. King and Boozer '7
was cited for the proposition that where the legal incidence of a state
tax was on the vendor,5 such a tax could validly be imposed notwithstanding that under the terms of a cost-plus-a-fixed-fee contract, the
ultimate burden of the tax was on the Federal Govermnent. The letter
pointed out that there appeared to be no distinction between appellant's
contract and the contract construed by the Court in King and Boozer.
It also stated that the Government was not liable for the tax if the right
to.a refund was lost because of appellant's conclusion or understanding
that sales of fuel were exempt from the tax because of sovereign immunity. The contracting officer'sfinal decision rejected the tax claim for
the same reason.

On brief, appellant contends (i) that it had a right to rely on what
is characterized as the "ruling of the West Virginia State Tax- Commission" that the tax did not apply, s(ii) that had the ruling been
M'Mr. Peters testified that the, petitioner in the refund proceedings was recognized
as appellant and Peters Fuel corporation (Tr. 261).
5:Documents concerning the claim submitted for the first time with appellant's Reply
Brief dated May 26,1970. have not beenconsidered.
M Among the examples of allowable costs applicable to construction contracts set forth
in FPR 1-l5-403 (29 FR. 10302 July 24, 1964), is:;"*
* (1) Taxes, fees or charges,
except those imposed upon or measured by the contractor's fee."
'7
14 U.S. 1 (1941).
6swe have no doubt that the vendor's liability for the West Virginia excise tax does
not depend upon whether the tax is passed on to the purchaser. West Virginia Code,
Secs. 11-14-3 to 1-14-6 inclusive.
.
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in writing it. would not have aided the claim for a refund,5 5 (iii) that
the constitutiolal'questioii of the validity of the tax is a close question
of law and (iv)- that it Was not in any way negligent. Asserting that a
reversal of. the Tax Commissioner's position as to the applicability
of the tax was not a risk which appellant assumed, appellant advances
the contention that had it paid the tax when the Commissioner said
that notax ws due, the contracting officerwould properly have refused
appellant reimbursement therefor. Lastly, the appellant contends that*
the 90-day period is not a bar to recovery but the basis of recovery since
the refund period was never available to it.
The Government contends (1) that because of the 'relationship between'appellant and Peters Fuel Corporation no consideration should
be given to this claim until appellant has, actually paid the tax, and
(2) that under the provisions of Federal Procurement Regulations
only reasonable costs are allowable and that it would be unreasonable
and unconscionable to require the Government to bear the burden of a
tax which Wasclearly refundable under West Virginia law had timely
action been taken. The Government argues that no prudent businessTmanwould have relied on-the informal advice as to the applicability
of thousands of dollars in taxes without requesting: confirmation in
writing or bringing the matter to the attention of the contracting offilcer.

The contract included as Clause 41 the standard Federal, State and
Local Taxes Clause applicable to formally advertised supply contracts,
to formally advertised construction contracts in excess of $10,000and
to certain negotiated fixed-price contracts (FPR 1-11.401 et seq., 29
F.R. 10260,July 24, 1964). However, we find nothing particularly helpful in this Clause as an aid in resolving the question before us. The
Board considers Clause 46, entitled "Discounts" set forth in full below,60 as pertinent because while not specifically applicable to taxes, it
provides that if a benefit such as a discount or rebate is lost through no
65This contention is based upon the fact that the West Virginia authorities did not
deny having advised that the tax did not apply, and upon Mr. Peters' testimony that the
Fuel Corporation's monthly reports to the State of West Virginia (required by West
Virginia Code, Sec. 11-14-6), reflected these sales as nontaxable.
60"Discounts

"The contractor shall to the extent of his ability, take all cash, and trade discounts,
rebates, allowances, credits, salvage, commissions and bonifications, and when unable to
take advantage of such benefits he shall promptly notify the contracting officer of the
reason therefore In determining the actual net cost of articles and materials of very sic]
kind required for the purpose of this contract, there shall be deducted from the gross
cost thereof all cash and trade discounts, rebates, allowances, credits, commissions and
bonifications which have accrued to the benefit of the contract or would have so accrued
but for the fault or neglect of the contractor. Such benefits lost through no fault or
neglect on the part of the contractors, or lost through fault of the Government shall not
be deducted from gross costs."

414-185-71-2
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fault or neglect of the contractor, such benefit shall not be deducted
from the gross costs. We note that "fault" has frequently been held to
be synonymous with negligence 61 and the word "neglect" has been held
:niotto be synonymous with "omit" but to mean action or inaction that
is either voluntary or inadvertent.6 2 Accordingly, if appellant had a
right to rely on the informal advice that the tax did not apply, it would
seem to follow that it was free from fault and that under the contract
the amount of the tax should not be deducted from the.gross cost of the
fuel.
Before undertaking to resolve the question. of the appellant's right
to rely upon the informal
Advice
received, however, we must-first
pass upon the Government's contention that the claim may not even
be considered because appellant has not actually paid the tax. The Government recognizes that if liability exists, a cost can be.incurred without;payment therefor being effected. The Governent's principal
concern as stated on brief appears to be that because.of -the common
ownership and control of appellant and Peters Fuel Corporation,
appellant,. for reasons of its own, may decide not to reimburse Peters
Fuel Corporation for the amount of the tax, leaving the Government
in the position of paying appellant for a cost it did not, in fact, incur.
The Government is careful topoint out that it is not alleging any imt
propriety in the transactions between appellant and Peters Fuel Corporation and indeed has not alleged that the price of.the fuel was more
than it would have been had it been obtained from other .sources.
We do not share the Government's concern in this! respect. and think
this claim should e. decided as if no commonownership or control
of appellant and the supplier of. the fuel existed. Nevertheless, appellant's failure to pay the tax is significant.because such failure would
appear to constitute an independent ground for West Virginia's denial
o f the refund claim.ei However, in, view of our conclusion on the

issue of appellant's right.to rely on the informal advice from the TaxCommissioners Office, we consider it unnecessary to.decide whether'
appellant's failure to pay the tax'would in and of itself justify denial
of the claim.,

We are not persuaded -by appellant's contention that obtaining the
so-called. "ruling" in writing.would not have aided its claim. Mr.
Peters testified that the Tax Commissioner reversed himself after
obtaining a ruling from the West Virginia Attorney General: (Tr.
c110words and Phrases, alt.

.
.
:E
OSrc~trdlcet i. v. School District of Omaha, 179 Nebr. 122, 136 N. W. 2d 422 (1965).
O It is clear that appellant not Peters Fuel Corporation was user of the fuel and the
statute specificaily provides that evidence of payment of the tax must accompany the
claim for refund, that claims for round are not assignable "* * * Nor shall any payment
be made to any person other than the original person entitled thereto using gasoline as
hereinbefore in this section set forth:
*
" West
W
Virginia Code, Sec. 11-14-20.,
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260) and it is not unreasonable to suppose that such ruling might have
been obtained at an earlier time had Mr. Peters requested confirmation in writing of the advice that the tax was not applicable. We,
of course, would not be warranted in deciding the claim solely on any
such supposition. However, the question turned on the constitutional
Immunity of the Federal Government from a state tax, not the interpretation- of West Virginia's tax law in other contexts with which
-the Tax Commissioner's Office would presumably be more familiar.
We, therefore, do not accept appellant's contention that there was
nothing to refer to the contracting officer.64It sla geiieral rule that
misrepresentations as to matters of law are not actionable, the reason
being that such representations are regarded as mere expressions of
opinion and that everyone is presumed to know the law.6 5 The same
reasons lie behind the rule that misrepresentations of law will not
ordinarily afford a basis for rescission or reformation-of a contract.6 6
While there are numerous exceptions to the rule, the exceptionsgenerally concern situations where there is a confidential'relationship
between the parties, the representation is accompanied by inequitable
or unconscionable conduct or the parties are otherwise not on equal
terms.67 We find no basis for application of any of the exceptions
here.6 8 Accordingly, we hold that appellant had no right to rely on the
informal advice from the West Virginia Tax- Commissioner's Office
that by reason of the constitutional immunity of the Federal Government from a state tax, appellant was not'liable for the West Virginia,
excise tax on motor fuel. Appellant is-certainly chargeable with notice'
that its failure to pay the tax and its failure to apply for a refund
within 90 days could result in a loss of the right to refund for tax
paid on-fuel for non-highway use.6 9 Under all the circumstances 'we
6' In his testimony, Mr. Peters acknowledged that the point at issue was regarded .as.
an extremely close question of law (Tr. 259). This acknowledgment seriously impugns
appellant's case.
as 37 Amer. Jur. 2d, Fraud and&Deceit, Sec. 73; Moore V. ity of 2fampa, 276 U;S. 536
(1928) (recitals in local improvement-bonds as to the legal effect of the bonds and of
the statements therein held not actionable since plaintiff was charged with notice of the
invalidating facts and held to know the law). See also Bentleyi et al. v. Fayas et al.: 260
Wis.,177, 0:N.W.2ad404 (1951).
3s 17 CJ.S; Contracts, Sec. 158; Hartley Realty
Company v. Casady, Mo. App., 332
.W;2d 291 (1960). Cf. Camp. Gen. Dee.:B-169959 (August 3, 1970), unpublished.
3s 37 Amer. Jur. 2d, Fraud and Deceit, Sec. 77; Hartley Realty
Company v. Csadd
(Note 66, supra).
i Mr. Peters testified that 'he was a graduate of Virginia: Polytechnic Institute
and
the University of Virginia Law School. His biography, accompanying appellant's proposal,
reflects that in addition to being a registered professional engineer, he is a member of the
bars of Virginia, West Virginia and Pennsylvania.
6DWe cannot overlook Mr. Peters' testimony on cross-examination (Tr. 311) that he
was very' short of working capital throughout the life of this job and that he had to do
everything he ould to preserve working capital, We also note that appellants origina
undated proposal contained estimated costs of 65,000 for fuel and included a notation
that the West Virginia excise tax was refundable.
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would not be warranted in placing the burden of this tax on.the Governmeit and must leave appellant to its remedies, if any, with the State
of West Virginia7s The claim for excise tax on diesel fuel is denied.71
II. Original Contract'Fee72
C. Concrete-Field Flume $980.31.
This claim is for fee computed at the rate of nine percent of appellant's cost of preparatory, work, chiefly: grading, for the concrete
channels or flumes.Asnoted above in connection with the claim for reunbursement of $7,500,paid.to Mr. C. W. Balling, these flumes were
never constructed but were terminated from the contract. The cost
of this preparatory work, including down time,shownl on Voucher
No. 29 dated March 29,-1968 (Flap D, Tab A,:pp. 28, 29), totaled
$6,001.40 for. equipment rental and $4,890.97 for labor. Ir. Peters
testified that appellant-had been reimbursed for these costs and that
such costs had never been questioned (Tr.. 441). Appellant's contention that it isfentitled to fee at therate of nine percent is based on-the.
allegation that its proposal included and the contract was negotiated
on the basis of a nine percent' fee. This contention is discussed infra
in connection-with the fee claim on mine seals (Item II E, App. Ex.
1, IRFP Item No. 29).

The Government says that computing allowable fee on -the basis
of costs incurred is a violation of the prohibition against cost-plusa-percentage-of-cost contracting and that in accordance with Clause
23 entitled "Termination" the fee must be based on the percentage of
work actually accomplished. Mr. Donald O'Brien, an engineer in the
Office of the Coordinator of the Acid Mine Drainage Problem,
FWPCA, testified that- in his opinion about 15 percent of the actual
construction work for the flumes had been accomplished and that planning and management work amounted to another 15 percent. He
concluded that approximately 30 percent of the work had been accom7°Mr. Peters testified that litigation to recover the amount of the tax had been
instituted in the West Virginia Court of Claims (Tr. 309).
n In Kleinschmidt Laboratories, lno. ABCA Nos. 4484, 4485 and 4486 (June 25, 1958),
58-2 BCA par. 1830, the contractor had paid the Illinois Retailers' Occupation Tax and
had been reimbursed therefor by the Federal Government. Subsequently the parties entered
into supplemental agreements under price redetermination provisions. of the contracts
which had the effect of reducing the amount of tax due. The supplemental agreements
provided that appellant would promptly file a claim for refund with the Revenue Department of the State of Illinois. However, appellant took no action to file a timely claim for
refund because the statute provided that a refund could only be obtained by one who had
borne the burden of the tax. The Board stated that if the loss of the right to, refund
was due to appellant's failure to file claim therefor within the required statutory period,
appellant must bear the loss and upheld the contracting officer's decision denying appellant
credit for the amount of the tax.
72Qaim Items II A and, D, App. Ex. 1, were settled by stipulation of the parties at
the hearing (Tr. 433, 677). Claim Item II B entitled "Drainage" did not include a
specific amount..
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plished (Tr. 750). As stated previously (Note 46,,supra), the contracting officer allowed the suin of $2,349.30 as fee based on the application

,of this 30 percent to the amount of fee ($7,831) allocated by the Governent to concrete channels taking into account the appellant's proposal (Govt's Ex. C; Tr. 721, 722). While appellant insists that the
contract was negotiated on the basis of a nine percent fee, it has not
actively contested the accuracy of the foregoing figures. The Board
upholds the contracting officer's determination that $2,349.30 repregents an appropriate fee for work accomplished on concrete channels.7 3
E. Seals-$22,636.
As stated above (Note 4), Item 29 of the RFP involved masonryseals in abandoned mines. The RFP stated that the estimated number
of seals was 133 and the parties have stipulated that 100 of these seals
were completed (Tr. 413). The record does not establish with certainty
the reason for the difference71In any event, the parties have stipulated
that appellant is entitled to 100/133 of the fee in its proposal (contract) for this item. They disagree, however, as to the manner in which
the amount of fee applicable to this item should be calculated.
Appellant asserts, and its initial undated proposal reflects a fee of
nine percent of estimated costs of $1,321,044.84.Notwithstanding the
fact that the final negotiated cost of the contract was over $200,000in
excess of this figure,75and the fact that the fixed fee of $118,894.03remained unchanged, appellant insists that its percentage of fee did not
chatige. Appellant states that the fee in its proposal for seals is nine
percent of estimated costs of the seals, $334,513.26 or $30,106.17
and that it is entitled to 100/133 of this ainovint or $22,636.The Gov'erinnent's position is that the final negotiations which' raised the
estimated cost, while leaving the total fixed fee unchanged necessarily
3On brief, the Government asserts that since appellant is only claiming $980.31, its
recovery should not exceed this figure. However, it is clear that appellant's fee claim
contemplates recovering as a cost the $7,500 paid to Mr. Balling, which we have decided
must be regarded as fee.
' Mr. Peters testified that the difference was attributable to changes at the job site
and the termination (Tr. 440). However, Item No. 29' was not referred' to in the
termination wire of April 7, 1967.
:
7 The actual increase was $200,441.16. Mr. Donald Hambric, Chief of Contract Pricing,
testified that the $224,000 for gob handling referred to in appellant's letter of June 23,
1966, was decreased to $203,669 because it included union costs whih were considered'
inappropriate (Tr.' 733). He stated that other deletions totaling $19,157 and other
additions totaling $15,903 were effected during final negotiations which when added to
estimated costs, of $1,321,046 (actual estimated costs were $1,321,044.84) became the
final estimated cost of $1,521,488.
7cThe Board has been unable to compute this figure as the estimated cost of Item 29
from appellant's proposal. However, the Board notes that total costs allocated to Item 29
on Government's Exhibit C, a spread sheet dated June 24, 1966, prepared by Mr. Hambric,
Footnote continued on following page.
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had the effect of reducing the percentage of fee in the contract to
7.971., The Government therefore computes appellant's entitlement
to-fee for Item 29 as follows: $344,513X7.971 percent'=$27,460
X 100/133 = $20,662 .,

An understanding of appellant's position requires a discussion of
Item 27 (Note 3), even though as previously stated appellant's claim
for fee under this item has been settled. Appellant emphasizes the
phrase "other presently undefinable' work" in Item 27 and asserts that
it could not and did not negotiate a fee for undefined work. Appellant
contends that fee or profit for Item 27 work was intended to be derived
from the difference between equipment and labor rates in its proposal
and the actual rates paid for labor and equipment. Mr. Peters testified
that during negotiations he was never informed that these rates were
not acceptable (Tr. 694). Appellant insists that the fee of nine percent
of estimated costs was only for defined items of work. Appellant further contends that the increase in the negotiated price of the contract
was a unilateral action by the Government. We have previously alluded
to Mr. Peters' testimony in this respect. On cross-examination, Mr.
Peters maintained the position that the increase was unilateral in the
face of appellant's letter of June 23, 1966, which contained the final
revision .to appellant's proposal because he said appellant was asked to
request the increase by the Government (Tr. 694). We have previously
indicated our disagreement with the Government's thesis that the
estimated cost of the contract was revised upward because estimated
costs for gob handling (Item 29 A) were not included in the total cost
of the proposal (Note 5). On the other hand, we are not satisfied that
the record supports appellant's contention that the increase was for
allocating costs in the proposal to the various items in the RFP, is $344,513 broken down
as follows:
29 A. 226,903
B.
14,268
C.
56,033
D.
47,309
$344,513
g This percentage was computed by deducting the West Virginia Business and Occupation Tax of $29,833 which is applicable to appellant's gross including fee, from negotiated
costs of the contract, and dividing the result into the total fee of 118,894.03.
s Computed by applying the percentage of 7.971 to the components of Item 29 as
shown above (Note 76 spra), rounded to the nearest dollar.
This was the sun allowed by the contracting officer. However, the Board's computation
of 00/133of $27,460, rounded to the nearest dollar is $20,647.
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undefined work under Item 27. However, we do not find it' necessary
to resolve this conflict in order to decidethis claim.
We do not think that appellant's position can be maintained. First,
appellant's position that it had a fee or profit built into its labor and
equipment rates on Item 27 is contrary to the concept of a cost-type
contract (Note 10). Acceptance of appellant's contention in this respect
would require the conclusion that Item 27 was negotiated on the basis
of fixed prices for labor and equipment. Apart from Mr. Peters' testimony as to what he thought, there is no evidence to support such a
conclusion. 80

Second, the problem concerning allocation of fee to undefined work
in Item 27 did not arise because of the increase in the negotiated cost
of the contract. We note in Mr. Peters' testimony that the language
in Item 27 did not change between the time of submission of appellant's
undated proposal and final negotiation of the contract (Tr. 667). We
also note that the estimated cost attributable to Item 27 in the undated
proposal ($75,130) is reflected in the cost schedules accompianying the

proposal of June 15, 1966, and that no change was made in these
figures by the letter of June 23, 1966.Our examination of appellant's
proposal has not enabled us to determine with any certainty that the
estimated cost of $75,130is reflected in the total of either of appellant's
proposals. If the foregoing estimate is reflected in total costs, however,
appellant's theory requires the conclusion that it calculated a fee on,
the basis of costs which already included a profit or fee.The Board cannot ignore the fact that cost schedules accompanying
the June 15 proposal reflect an allocation of $12,000in fee to Item 27.
While Mr. Peters testified that this allocation did not mean anything,
that it was not in conflict with the differentials in the equipment and
labor rates quoted for Item 27, and that it was made merely because
saObviously, Mr. Peters' undisclosed intentions cannot alter the clear provisions of
the contract. In rebuttal testimony, Mr. Peters could not recall that there were any
discussions concerning the percentage of costs that would represent the contractor's
fee during negotiations leading to award of the contract (Tr. 889). Mr. Rhodes testified
that the question of fee as a percentage did not arise during negotiations since the
Government was only interested in total dollars (Tr. 905).
81While we have not overlooked Mr. Peters' testimony that If he had given the matter
any thought the nine percent fee would have been in addition to the labor and equipment
differential (Tr. 655, 681), we are unwilling to ascribe any suchiAntention to appellant.
However, there s no doubt that estimated costs of $80,644 attributable to Item 27 were
included in the estimated cost of the contract (see Note 82 ifra). we note the statement
in appellant's Reply Brief, p. 48, that the failure to quote a total for Item 27 in the
proposal was deliberate.
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someone suggested that there should be a fee distribution (Tr. 680),,
we do not believe a formal submission to. the Government during contract negotiations can so readily be stripped of all significance.
The Board has no reason to question Mr. Peters' sincerity or his
testimony that throughout negotiations he considered a nine percent
fee rate to be applicable (Tr. 655) and that he did not associate the
dollars in fee referred to above on the schedules accompanying the
June. 15 proposal with Item 27 (Tr. 680). However, the Board determines that it would be unreasonable and contrary to the contract to
conclude that any substantial segment of the work did not bear a prorata allocation of fee.8 2 The Board finds that whether appellant realized
it or not the legal effect of the increase in the estimated cost of the contract, while total fee remained unchanged, was to reduce the percentage
of the fee to be paid. The Board further finds that the fonnula used
by the contracting officer in determining allocable fee is reasonable
and that appellant is entitled to fee for mine seals in .the amount of
$20,647.

III Modifications
i
A. I Excavation-$11,831.83
This claim for fee is compluted on all yardage in excess of estimated
quantities for excavation in Work Areas through 9, 23, 24, 27, 30,
28 and 44. While appellant contends that a variance in excess of 25
percent from estimated quantities constitutes a change justifying additional fee, it also asserts that the overrun arises principally from
design changes such as converting pasture-type backfill to contour
backfill. The sum claimed is computed by multiplying the amount of
the overrun, 438,216cubic yards, by $.30 the estimated cost'per cubic
yard, times 9 percent, the percentage of fee to estimated costs appellant contends was in its proposal 4 and the contract. The Government
has stipulated that excavation in the listed areas totaled 438,216cubic
yards in excess of estimates (Tr. 521).
Appellant emphasizesthat determining fee on-thebasis of percentage
of, work performed was recognized as proper by the contracting
12Costs allocated to Item 27 on Government's Exhibit C total $80,644 to which was
allocated fee of $6,430. The fee computation was added to the spread sheet by Mr. Hambric
at 83
a date subsequent to execution of the contract (Tr. 728, 748).
;A1 claim items under this heading except for A.1 "overrun excavation" and A.2 "overrun subsidence" have been settled. A portion of the latter claim labeled "overrun adjacent"
for fee on cubic yardage (186,095) attributable to work- on areas outside the ontract
plans was settled as part of Item 27 (Tr. 762).
.
.
" This claim as originally asserted (Voucher No. 30, March 29, 1968, Flap D, Tab A,
pp. 18-23) was computed only on yardage in excess of 25 percent of estimates.
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officer s and that the equity of its position was recognized in a memo8 6. The
randum, dated December 23, 1966, from the project officer.
Government asserts that the very reason for using a cost-type contract
was the difficulty of accurately defining the work, that the contract
provides that quantities for excavation and subsidence were only estimates and that the fee must be deemed to have been negotiated with.
the possibility in mind that the estimates might prove erroneous.
Section II. "Construction work" of the specification provides in

pertinent part:
2.01 Plans
* * * The estimated quantities of excavation, compacted backfill, and subsidence excavation are approximate, and as hereintofore stated, the Government
shall not be held liable for these quantities, and it shall be the responsibility
iof the bidders to examine the existing ground conditions and contours to verify
approximately the amount and type of work required to achieve the desired
extent of reclamation as shown on the plans and as specified herein.

Paragraph 1-3.405-5 of the applicable FPR (29 F.R. 10166, July
*24,1964) entitled "Cost-plus-a-fixed-fee contract" provides in part:
* * * The fixed fee once negotiated does not vary with actual cost, but may be
adjusted as the result of any subsequent changes in the work or services to be
performed under the contract.
* *

The Government's arguments would be correct if the overruns were
attributable to errors in the estimates.Y7However, the thrust of appel-lant's claim for fee on excavation is not that the estimates were erroneous,8 8 but that the overruns were attributable to design changes
such as the change from pasture to contour-type backfill.5 9
85 In the memorandum "Detailed Data Supporting Contracting Officer's Determination"
(Flap E Tab E) it is pointed out that allowing fee on overruns could, in the event of
a 100 percent overrun, result in appellant earning 100 percent of the fee even though
only 50 percent of the work was accomplished because of the termination. The memorandum
redects that 65.97 percent of the excavation work had been completed.
86 This apparently
is the memorandum referred to previously (Note 33) which is not

in 8T
the record.

See Perry, Dean, Hepburn and Stewart, DOTCAB Nos. 67-24C, 67-24D (May 14,
1970), 70-1 BA par. 8293 (architect-engineers not entitled to additional fee merely
because performance period of related construction contract was extended or performance
was otherwise delayed). See also Cornp. Gen. Dec. B-167951, April 21, 1970, holding that
mutual mistake as to estimated cost of related construction contract would afford no
basis for reformation of architect-engineer contract so as to permit payment of additional
fee. We think that the possibility that the estimates might prove erroneous was a isk
appellant

assumed.

.

'

.

.

-

B'Mr. Mason testified that if he took the Government's drawings and ran the sections
and computed-the yards, he would have come very close to the government's estimates
(Tr. 549-551).
8
.Overruns attributable to changes for which change orders either were or should
have been issued would provide a basis for additional fee.- See Mrtin-Marietta
Corp.,
ASBCA No. 10062 (July 15, 190), 65-2 BCA par. 4973, applying an &,SP provision
identical with-that from FPR quoted above.
.
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The difference between pasture and contour backfill is illustrated by
slides 11-4, 11-5, 2-6 and 27-7 of appellant's Exhibit 21 and by appellant's Exhibit 22. Basically pasture-type backfill involves filling with
earth an abandoned strip mine or area at the toe of a highwall without
any attempt being made to bring the grade of the fill to the top of
the highwall. Contour backfill involves moving sufficient earth into
the fill so that the grades of the fill meets the top of the highwall.
Contour backfill will generally involve the movement of more earth
and the operating of earth moving equipment on a steeper slope than
pasture-type backfill.90Mr. Arnold, appellant's equipment supervisor,
testified that since the object was to seal abandoned mines from air
and water, it was necessary in some instances to change from pasture to
contour backfill because the highwalls had fractured since the job was
engineered (Tr. 495-498, 501-502). He estimated that a contour
backfill would involve moving 'approximately four times as much
earth as a pasture backfill (Tr. 519).
The areas originally designated for pasture backfill on which substantial changes to contour backfill were effected are reflected on the
map of the work area (App's. Ex. 23) .92 These areas coincide with the
areas in which the overrun yardage is claimed. While it is clear that
changes were effected, there is little evidence of probative value in the
record as to how much of the overrun yardage is attributable to
changes. Mr. Mason admitted that his statement that from 70 to 75
percent of the overrun yardage was attribLtable to the conversion from
pasture to contour backfill was a guess 'and in answer to a specific question from the hearing member. as to how much of the' overrun was
attributable to such changes he stated "Well, I don't have that figure;"
(Tr. 543) Notwithstanding this unsatisfactory state of the record, we
are convinced that a portion of the overrun excavation yardage is attributable to changes from pasture to contour type backfill and that
as to such portion appellant is entitled to additional fee. However, we
accept neither the appellant's method of Computing the yardage on
which the additional fee is claimed nor its contention that'the computation should be based on estimated costs of $.30 per cubic yard. The
Board determines by the jury verdict method 93 that because design
90Since appellant contends that operating on such slopes increased its costs, its claim for
fee is based on an estimated cost of $.30 per cubic yard rather than the .22 for which
it was
actually reimbursedfor excavation.
9
KThe conversion to contour backfill was effected by technical directive rather than
by9change order (Tr. 542).
While the original plans are not in evidence, the' Government has made no attempt
'to dispute the accuracy of this map. The Board accepts it as accurate.
-awe have utilized the jury verdict method of determining an equitable adjustment In
the absence of actual cost data. Ray D. lolander Company, Inc., IBCA-331 (March 30,
1970), 77 I.D. 31',70-1 BCA par. 8200.
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appellant is entitled to additional fee in the amount of $3,850.
2. Subsidence overrun-$9,361.37

This fee claim involves 130,019cubic yards of material in excess of
estimates (Tr. 532). Appellant bases his' claim on the contention that
overruns in excess of 25 percent of estimates constitute a change or
modification to the contract entitling it to additional fee.
Mr. Mason testified as to the origin of the 25 percent figure. He stated
that " * * somewhere you have to decide that it is an overrun and
not just a normal variance from contract amount or contract quantity.
And having gained the impression that this would at least be given
some consideration, it is the figure that we used. It certainly seems
reasonable to me." (Tr. 535).
What we have said above in connection with the claim for fee on
excavation overruns adequately disposes of this claim. We hold that
the accuracy of the estimates was a risk- that appellant assumed.
Whether an overr-n of several times estimated quantities would afford
a basis for additional fee is a question which we do not find it necessary
to decide. In response to specific questions by the hearing member, Mr.
Mason testified that the overrun was attributable to a combination of
more subsidence areas than estimated and subsidence areas being
deeper and wider than anticipated (Tr. 545). It is therefore clear that
the overrun on subsidence does not arise from design changes. Appellant's claim for fee on subsidence overrun is denied.
V. Indirect Cost94
A. Bidding Expense-$8,771.36
This claim involves costs incurred by appellant in submitting 'management and technical proposals (App's Exs. 14 and 15) to the Federal
Water Pollution Control Administration for Black Creek Drainage
on the Susequehanna River - Mocanaqua, Pennsylvania. Mr. Peters
testified that preparation of the proposal involved design of a method
for the abatement of mine acid and included the construction of two
table models-reflecting. how the project looked at presentand would
look after the work was accomplished (Tr. 266-269; App's Ex. 17).
He further testified that a cost proposal of approximately $2,250,000
9 These claims concern costs that
would normally be included in overhead. .,While
Modification No. 5, effective October 5, 1967, provided for a provisional'overhead rate of
75% of direct labor dollars and a G&A rate of 6% of total costs exclusive of-G&A,-the
parties were unable to agree on final rates for overhead and G&Aand it was determined that
appellant would be paid actual, allowable booked costs without regard to whether the costs
were direct' or indirect. This was apparently because the instant contract was considered

tobe appelait'ssole contract (Tr.'114).
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was submitted . (Tr. 269).5 After the proposals were submitted,
FWPOA decided not to proceed with the project and no'contract was
ever awarded. As noted above (Note 6) the contracting officerallowed
the item as a cost under the contract.9 6 The Government contends that
the contracting officererred apparently because the current FPR (41
CFR 1-15.403.5) prohibits bidding costs' as an allowable cost under
construction contracts. The Government also made the point at the
hearing that since $3,0)0 of the'amount claimed represented compensation for the services of Messrs.:Mason and Peters in preparation of
the proposal this sum was not allowable under Clause 47 of the
contract.
The Board finds that the FPR provision disallowing bid and proposal expenses as an allowable cost of cost-type construction contracts
was added to FPR subsequent to the execution of the instant contract
(33 F.R. 5456, April 6, 1968, effective June 1, 1968) and thus is not

applicable. The Board further finds that Clause 47 "Directio of
Work" is applicable only to work covered by the instant contract as
awarded and may not serve as a basis for disallowance of the amount
claimed for the services of Messrs. Mason and Peters in the circumstances present here. The Government, for reasons of its own, having
chosen to proceed on the basis of: "booked costs" (the Report on Final
Audit, dated July 2, 1968,Flap D, Tab B, developed an overhead rate
of 64.36percent of direct labor and a G&A rate of 6.19 percent) may
not refuse payment upon the ground these expenses made no contribution to the contract. There is no evidence to support the Government's assertion on brief that the proposal was unnecessarily elaborate
or the implication therefrom that the costs are otherwise unreasonable. The contracting

officer's decision allowing this claim as a cost

under the contract was correct and we do not sustain the Government's
attempt to repudiate that decision.
B. Supervisory Compensation-$3,350.66
This claim involves the cost of a jeep the title of which was transferred to Mr. Oran Hartzel as part of his compensation. On brief, both
parties have regarded this item as a bonus. In the management chart
accompanying appellant's undated proposal, Mr. Hartzel is referred to
as Chief of Underground Operations. His biography reflects that he
has had over 40 years' mining experience with United States Steel
'Corporation.
DIAlthough the management proposal (App's. lEx. 14) refers to FWPcA contract
(solicitation W. 67-119, the solicitation is not in the record. However, the Government
basrconeeded thatthe costs wereineurred inresponse to a solicitation issued by FWPCA.
DO
The items comprising this cost are detailed on Voucher No. 47, July 9,,1968 (lap
D, Tab. A).
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Mr. Peters testified that he had Intown Mr. lHartzel for years and
that at the time appellant submitted its proposal, Mr. Hartzel had only
recently retired. Mr. Peters further testified that in addition to certain
living expenses he agreed to pay Mr. Hartzel $1,400 per month as
compensation (Tr. 274). The witness stated that the Government subsequently refused appellant reimbursement for the living expenses. Mr.
Peters stated that because of Mr. Hartzel's experience and capabilities
Hartzel's duties were broadened to include responsibility for all of the
work and he was made general superintendent (Tr. 274, 276): Mr.
Hartzel's compensation was increased to $1,500 per month (Tr. 392) .
Mr. Peters testified that because of confusion in the work and the fact
that Mrs. Hartzel became ill, Mr. Hartzel within three or four months
after the contract was executed (Tr. 330), indicated his intention to
resign. He (Peters) explained that he considered Mr. Hartzel's leaing would be a. tremendous loss in flfllihg appellant's obligations
under the contract and that as an inducement for Mr. Hartzel remaining it was agreed that the latter would be given the jeep which had been
recently purchased and used exclusively by Hartzel on the job (Tr.'
275). Mr. Senko, a CPA employed by appellant, testified that appelL.
lant's records reflected the jeep was purchased and title transferred to,.
Mr. Hartzel in September 1966 (Tr. 197, 19.8.).Mr. Peters testified that
as-a consequence Mr. Hartzel stayed until the contract was completed.
The jeep was initially purchased by Peters Fuel Corporation (Tr.
196). However, Mr. Senko, verified the expenditure (Tr. 121, 122;
App's. Ex. 12) and testified that the appellant's records reflected transfer' of the jeep: from Peters Fuel to appellant (Tr. 205). Mr. Senko'sstatement (App's. Ex. 12) reflects that title of the jeep was in Mr.
Hartzel's name. Mr. Leonard who performed the Governmient audit,
testified that the cost of the jeep was -ot reflected in appellant's records as of April 30,1968 (Tr. 148,.151). This claim was first reerred
to in Voucher No. 38, dated March 29, 1968 (Flap D, Tab A, pp. 7376), and apparently included in the total of other sums therein claimed
as overhead. The claim is not specifically referred to in the contracting
officer's final decision. However, numbered paragraph 10"of the' Detailed Supporting Data Pertaining to the Contracting Officer'- 'determination (Flap E, Tab E) reflects that all costs claimed on Voucher
38 were considered to 'be reflected in booked costs: and therefore con-

sidered in the final decision. The action of the hearing member in denying the Government's motion to dismiss this claim for the reason that
it had not been presented to the contracting officer (Tr. 204) was
therefore proper and is sustained.'
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The parties have treated FPR 1-15.205-6(c) concerning cash
bonuses and incentive compensation under cost reimbursement type
supply and research contracts as controlling the. allowability of this
claim. This is apparently because FPR 1-15.402-4 provides that except.
as otherwise provided in Subpart 1-15.4 the allowability of costs shall
be determined in accordance with Subp'art 1-15.2 of Part 1-45, except
where clearly inappropriate. The Board finds. that the controlling
regulation applicable to cost-type construction contracts (29 F.R.
10302,July 24, 1964,'effectiveOctober 1,1964), did not contain the cited
section or any comparable provision incorporating FPR 1-15.2 into
FPR 1-15.4 and that the cited section was added to FPR subsequent
to execution of the instant

contract

(33 F.R. 5455, April 6, 1968

effective June 1, 1968). However, concluding that FPR 1-15.206(c)
represents a reasonable guide as to the allowability of this item, we will
consider the claim under that section.:
FPR 1-15.206 (29 F.R. 10290, July 24,1964), provides in part:
(c) Cash, b6nitses and incentive compensation. Incentive compensation for
management employees, cash bopuses, suggestion awards, safety awards, and
incentive compensation based on production, cost reduction, or efficient performance are allowable to the extent that the overall compensation is determined to be reasonable and such costs are paid or accrued pursuant to an
agreement entered into in good faith between the contractor and the employees
before the services were rendered, or pursuant to an established plan followed
by the contractor so consistently as to imply, in effect, an- agreement to make

such payment.

**

Appellant insists that it has met all of the requirements of the quoted
regulation. The Government asserts that appellant's evidence reflects
that the bonus was not effected prior to rendering of the services or
pursuant to any plan and is therefore unallowable. The Government
has not asserted and the evidence would not support any contention
that Mr. Hartzel's overall compensation including the jeep was other
than fair and reasonable.
Implicit in the Government's position is the contention that the regu,lation must be construed as meaning that in order-to be allowable the
agreement for bonuses or incentive compensation must have been
entered into with the employees in question prior to' the rendition
of any services. The problem with the Government's position is 'that the
regulation does not so provide. This case is quite similar to MarttinMarietta Corporation,97 wherein the contractor, in order -to reduce
employee turnover under contracts which required the furnishing of'
launch crews in connection with the Titan III and Gemini programs,:'
inaugurated a bonus program designed to -encourage its employees to'
17ASBCA Nos. 12143 and 12371 (ebruary

7, 1969), 69-1 BA

par. 7506.
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remain on the job. The Board rejected the Governnent's contention
that an ASPR provision identical with the quoted FPR meant that
the agreement for the bonuses must have been entered into prior to the
execution of the contract. The Board ruled that the appellant's announcement c e e that bonuses would be paid under certain conditions relating to future services, followed up.with written confirmation
of the bonuses plan, meets the ASPR requirement that the bonus plan
was an agreement entered into in good faith between the contractor and
its employees."
;
Mr. Peters' testimony stands unrebutted on the record and there is
no question but that the jeep was transferred to Mr. Hartzel as an
inducement for Mr. Hartzel to remain oii the job. It is also clear that
the agreement for the transfer as well as the transfer itself was consummated prior to the rendition of a substantial portion of Mr. Hartzel's services and was therefore prior to the rendition of the services
for which the jeep was additional compensation. We therefore hold
that-the cost of the jeep is allowable as a cost under the contract. Appellant's claim for this item is allowed.
C. Storage Expense-4600
I
This claim is for the expense of storing records pertaining to the
contract for a period of five years after contract completion. Mr.
Senko testified that the claim was computed on the basis of the records requiring a 0 foot by 10 foot room and a rental rate of $10 a
month for 60 months (Tr. 124,125). He stated that the principal portion of the records were stored in the Elkins, West Virginia office of
appellant in a building owned by Peters: Fuel Corporation. Mr. Peters
testified that he considered the amount claimed to be reasonable (Tr.
-281, 282). This- claim was not presented to the contracting officer.
However, the Government has waived this objection and has stipulated
to some liability for this item (Tr. 248, 249), questioning only the
amount.
The Board's review of the contract reveals that the contract (Clause
35 "Records" and Clause 52 "Audit and Records") basically requires
the retention of records for a period of three years from the date of
final payment. These clauses further provide that records with respect
to work terminated shall be preserved for a period of three years
from the date of final settlement and that records relating to appeal,
litigation and claims or expenses and costs of the contract as to which
exception has been taken by the Comptroller General shall be retained
until such appeals, litigation or exceptions have been disposed of. It is
immediately apparent that final payment under this contract has not
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been made, that final settlement of work terminated has not taken
place and that final disposition has not been made of the appeal. Since.
work under this contract was completed early in 1968,it is also apparent that the claim for storage of records based on a five-year period
from contract completion has a reasonable basis in fact.
The Board recognizes that contract records cannot be stored without
the incurrence of cost. However, the appellant is bound by the provisions of Federal Procurement Regulations in effect on the date of
the contract, incorporated into the contract by Clause 24 "Allowable
Cost, Fixed Fee and Payment" and we note that Section -1 5.404 (29
F.R. 10302, 10303,July 24, 1964) entitled "Examples of Items of Unallowable Costs" provides in pertinent part:
(n) Storage of contract records after completion of contract operations, ir-respective of contractual or statutory requirements regarding the preservation
of records * * *

We find that the Government's stipulation of liability for this item.
was entered into under a misapprehension. The claimnfor costs of storage of contract records is denied.
D. Interest-$3,275.92
This claim represents interest at the rate of 6 percent per annumn
on vouchers which appellant alleges were paid late. The sum is computed on all days in excess of 25 from the date of appellant's mailing
the voucher or the beginning of a month, whichever is later, until
appellant received a check. A schedule reflcting the amounts of the
vouchers an~dappellant's computation of the number of days of delay
in effecting payment is contained in appellant's Exhibit 12. Appellant
contends that during contract negotiations a commitment was made
that its vouchers would be paid within 20 days, that the contract may,
reasonably be so onstrued.and that consequently, the statutory (28U.S.C. 2516) and regulatory provisions prohibiting payment of interest are not applicable.
Mr. Peters testified that during negotiations when appellant was
preparing, its proposal, he was told by Mr. Rhodes, the Government's
contract negotiator, that payment would be made in about 20 days after
the month in which the: work was done, upon submission of a proper.
voucher (r. 283, 284). At another point Mr. Peters stated "and
I do not say that Mr. Rhodes said exactly 20 days. I think he indicated
to.me that it would be about 20 days." (Tr. 284). Mr. Rhodes testified,
5 The total reflected in appellant's Exhibits 1 and 12. However, on brief this claim
has been increased by 12,536.64 to $15,812.56 forinterest
on the' amount claimed n
this appeal.
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that FMPCA was very concerneel'al
at's Vi'hitel capital
and that appellant was told that every eort Would'be ade to pay
appellant's vouchers wi thin a 20-to-SO dYt'period" (ir: 82,824).
wa not in a positin t6t' 'ane a' £rnc1ad
Howeer, he state d t
promise or to place a provision in the contract providing orJpayment
within 'this-time frame. :(r. 824).: Mr. Rhodes testified. that special
provisions were made for the handling of appellant's vouchers.I
With'-respect to paymentthe contract (Clause 24' "Allowable'Cost,
Fixed Fee and.PaPyment")provides in pertinent part:
(b) Once each month (or at more frequent intervals, if approved by the: Contractingi Officer), the Contractor may submit to an' authorized representative
of the Contrfaetiag Officer, in 'such f6rm and reasonable detail as:such representative-mayrequire, an invoice or public voucher supported by a statement of 'cost
i'ncurred'by the Contractor in the performane* of this contract andclaimed 'to

constituteailovable cost...
(c) Promptly after receipt of each invoice or voucher and statement of cost,the Government shail, except as otherwise provided in this contract, subject
to the provisions of- (d) below, [paragraph (d) concerns audit of costs] make
.
payment thereon as approvedby the contracting officer ' *

The Board finds that neither the record nor the contract establishes
that any binding commitimiit or protise to pay appellant's vouchers
within 20 days was ever made. 'However, even if we could find such a
commitment it would avail appellant nothing in this 'proceeding for
the reason that it is well settled thft the failure to pay a sum of money
when due is a claim for breach of contract over' which this Board has
9 Appellant's claim for interest is dismissed.
nono'jrsdietion.App
urisco
E. Mahagement Costs-$23,500
This claim is based on the contention that Mr. Peters was forced to
act as general superintendent for the, entire project in lieu of salaried.
personnel whose compensation would have been a reimbursable cost
under the contract. Appellant contends that estimated costs for supervision were $120,00Qthat the actual expenditure for supervision was
$94,505.68,and that this reduction is attributable to the services of Mr.
Peters. The claim is computed at the rate of $4,000 per month (based
on:Mr. Peters' income of approximately $50,000per year for the preceding five yeais, -App's -Ex. 12) for the period August, through
December .1966 and at 75 percent of nine months x. $4,000 for the
period January.through September 1967,less a credit of $23,500allocable to time Mr. Peters originally contemplated spending on the
project.
9Refer Construction Co., IBCA-267 (May 19, 1961),- 68 I.D. 140, 61-1 BRCApar. 3048;
Hans Schmoldt d/b/a Schlmoldt Engineering Services Company,: ASBCA No. 12797
(September,27, 1908), 68-2 BCA par. 7318. We note Mr. Peters testified that he considered
the Government's failure to pay vouchers on time a breach of contract. (Tr. 286).

414-185,-71
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Probably the best way of explaining the basis of this claim is to
quote Mr. Peters' testimony:
Well, it was my understanding when I signed this contract that I -would- provide the organization, and I did that. And that I would provide the capital, and
I did that. And that I would arrange for such tools and equipment as were required, and I did that.
And that I would be available to the Government for planning: and overall
direction of my commitment to the Government.
* * I thinlk in general we had excellent supervision. Mr. Hartzel, Mr. Arnold
are here with us. There were others.
But some of the things that developed-many of the things that developed
on this job imposed a burden on me that I didn't anticipate. I feel I had no reason to 'anticipate, and they were not the type of things that you could delegate
to anyone, because there were substantial financial impact with the behavior
of the Government that demanded my total commitment to this project, and I
believe that it is a fair statement to say that what -was comprehended that I
would provide was provided, but a great deal more was demanded of me, and to
protect my own interests, as well as those of the Government, I had to do a
number of things which were not anticipated and as a result of that I felt that

the request for salary compensation,in spite of my statement in my proposal, in
which there would be no salary for personal expense for Messrs. Mason, Balling,

and Peters, that it was in order. (Tr. 292,293)

We have alluded to the statement in appellant's proposal referred to
by Mr. Peters and to Clause 47 of the contract in connection with
Claim IB, Cost Engineering, Concrete (Balling). We also note that
in Article IX of the contract, "Key Personnel," Mr. Peters was listed
as "Senior Associate" in accordance with Clause 51.
Clause 51 is entitled "Key Personnel and Facilities" and provides
in essence that personnel and/or facilities specifiedin the schedule attached to the contract are considered to be essential to the work being
performed tlereunderand that no diversion of the specified individuals to other programs shall' be made' without the- written consent of
the contracting officer.While the clause does provide that the contracting officermay ratify in writing such diversions and that the schedule
may be amiendedto delete or add personnel or facilities as appropriate,
thereis no evidence that any such diversion was ever requested or
accomplished.
The opening sentence of Clause 47 requires that the work be under
the full-time: direction of the contractor, if. an idividual.100 In view
thereof and in view of the provisions of Clause '1 we must hold that
the contiract contemplated that Mr. Peters would devote his full time
thereto 101an that 'the fact performance of the contract turned out to

. .-

' We believe that we are justified In accepting the written and oral statements that
appellantis a sole proprietorship (Note 1,'ssgpa.
. .St
;
JOt1On.cross-examination,
Mr. Peters admitted stating diring negotiations that he was
prepared to spend is nuelltii6ion.-the'job
sitein the performace -of the contract as

necessary(Tr 77).

.

;

.

.

.
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be more onerous that Mr. Peters contemplated affords no basis for
allowance of this claim as a cost.
However, on brief appellant asserts this claim alternatively as fee.
At the hearing Mr. Peters testified that the item was claimed as a
cost (Tr. 378) while his counsel insisted that it was fee (Tr. 380, 389).
We have quoted above in connection with Item III (the claim for fee
on modification), the provision of FPR providing that the fixed fee
does not vary with actual cost but may be adjusted as the result of any
subsequent changes in the work or services to be performed under the
contracto In view of this provision, we consider the claim as fee only
insofar as change orders providing for additional work were or should
have been issued.

Appellant points out that the project officer testified that he had
approved ten change orders whereas only five modificatiols to the contract were issued. However, appellant has admitted (Note 32) that
work covered by some of the proposed change orders was included in
Modification Nos. 3 and 5 to the contract. Appellant's claims for fee
on these modifications have been settled. We have found that work
outside areas shown on the contract plans was accomplished under
Item 27 and appellant states without contradiction by the Government
that the balance of the work covered by the proposed change orders
(See Note 32) was also accomplished under Item 27. Here again, however, appellants claim for additional fee under Item 27 has been
settled. Accordingly, even if we could find that work covered by the
proposed change orders which was accomplished under Item 27 should
have been effected under change orders, there would be no basis for
awarding appellant additional fee for such work.
We have carefully considered appellant's other contentions, i.e., that
the Government's maladministration of the contract, confusion over
the scope of Item 27, the lack of easements from some landowners
required for continuous prosecution of the work,'0 2 the frequent requests for estimates and planning in connection with proposed additional work and the termination, justify the award of additional fee.
However, the fee allowed by the contracting officer and the settlement
of fee claims read into the record plus the additional fee allowedby
this decision totals $122,951.09which exceeds the fixed fee in the
original contract. Since some fee must-be allocated to terminated work,
we are of the opinion that appellant is being amply compensated as to
fee even if we accept appellant's contention that only 30 percent of
the work was terihinated nd that work performed under Item 27
equaled that terminated.
102This apparently is the
other indirect cost claims.

e

of. sftrts
'

op expense "wbic. was settled along.
'

jth
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Appellant's claim for management in the amount of $23,500is denied
as a cost and also as a fee.

On 'briefappellant has asserted a claini for special termination costs
in the amount of $10349.87.'03While appellant's fee claim on Modification No. 5 has been, settled, the contracting, officer has not passed
upon this special termination claim. It is, of course, well established
that our jurisdiotion is appellate only.-04The special termination claim
is remanded to the contracting officer.We think it appropriate to point
out, however, that items. such as briefing and transcript costs are
expenses of litigation which are not allowable in a termination
settlement.' 0 5

coneusion
The appeal is denied in part and sustained in part as follows (from
Appellant's Exhibit 1):
I Direct Cost:
A. En,gneering Field Party (Mason) Sustained in the amount of
* B. Cost Engineering Concrete (Balling). Denied
C. Diesel Fuel' Tax (West Virginia). Denied
II Original Contract Fee'
C. Concrete Field Flume-Sustained in amount of $2,349.30.
E. Seals-Denied-Fee allowed for this item is $20,647.
III Modifications
A. Overrun Exceeding 25 percent.
Excavation,

Areas

1, 9, 23, 24, 27, 30, 28 and 44-Sustained

in

amount of $3,850.

B., Subsidence-Denied
V Indirect

Cost

Bidding Expense-Sustained in Amount of' $8,771.36.
Supervisory Compensation-Sustained in Amount of $3,350.66.
Storage. Expenses-Denied

Interest-Dismissed
Management Costs-Denied
Termination Settlement-Remanded
SPENCER

I coNCtR:
WILLIAM

I

to contracting officer.

T. NISSEN, Member.

CONCUR:

DEAN F. RATZMAN, Alter'nate Member.
F. McGRAW, Chairman.

03 Increased by $2,822.82,in the Reply Brief of May 26, 1970.
10 Bald Catrmction Engineering, Inc., IBCA-679-10-67 (April 9, 1970), 70-1.BCA
par. 8230.
"I'See McBride and Wachtel, Government Contract9, Secs. 24.2B0; 24.240.
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APPEAL O tULTON SIPYAlRIBCA-735-1O68

-Decided Dec&'mber29' 1970

Contracts: Disputes and Remedies:
-

.

amages: Liquidated Damages

Since-'actual damage is not a prerequisite to the'Validity of a provisioh for
liquidated damages, the Gdvern'ment's admission that it. suffered no actual
damage did not preclude enforcement of a liquidated damages clause.

Contracts:i Construction and Operation:. Subcontractors andf SuppliersContracts: Disputes, and Remedies.-Damages: Liquidated DamagesContracts: Performance or Default: Excusable Delays-Rules of Practice: Appeals: Burden of, Proof:
A contractor's claims for excusable delay' based upon an equipment breakdown and; machining difficulties encountered by its first tier subcontractor
-were denied in view of the general rule that labor, plant, equipment and

materials adequate for contract performance are the contractor's responsibility and that manufacturing difficulties are not per se a basis for excusable
delay. While under the rule of Sch'weiert v.' Ugfited States,' 181 Ct.: Cl. 1184,
a' contractor is entitled to be excused for delays attributable solely to sec.ond tier subcontractor without a showing that the second tier subcontractor
was free from fault or negligence, a contractor's claim for excusable delay
based on the machining difficulties occasioned by the action of a second tier
subcontractor in rolling the wrong material, the proper material being unavailable, was denied where 'the contractor's evidence reflected that the
difficulties concerned only one of two gates, which the contract required be
shipped concurrently

Contracts: Disputes and Remedies: Burden of Proof-Contracts:
ance or Default: Excusable Delays

Perform-

Where the Government admitted that -rainfall .50 percent or more above
normal occurred during certain months, but the contractor's evidence indicated that normal rainfall would also stop the work and did not distinguish
betweefi delays eaused ,by normal and abflornal rainfall, its claim for excusable''delay based on unusually severe weather 'was denied. A claim of
excusable delay based on the operation of. the priorities, system 'under the
Defense Production Act was granted.
BOARD OF COITRACT APPEALS

Thlis appeal is from the contracting officer's Findings of Fact of
October 27; 1969,which denied in part appellant's request f or an extension of the shipping date because of alleged excusable delay. :The
contracting 'officer'sdecision had 'the effect of holdillg appellant liable
for liqidated

lamageiinthleamdm

f $18S,240.

0

0.d

-

-Theformally advertised -supply- ontract awarded -to appellant on
December 23, 1964, required the delivery f w 3.5by 16t0-foot:
fixed-wheel gates for the penistocks intake structure at Morrow Point
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Dam, Colorado River Storage Project,1 for a total consideration of
$68,330. The contract required that the gates be shipped within 360
days after date of receipt of notice of award. Appellant received the
award on December 28, 1964, thus establishing December 23, 1965, as

the required shipping date. Paragraph B-8 of the Special Conditions
entitled "Delays-Liquidated Damages" provides for liquidated damages at the rate of $60 per calendar day if the contractor fails to ship
the materials, or any part thereof, within the time set forth in the
schedule. Appellant shipped the first gate on August 8, 1967, and the
second gate on December 11, 1967 (Appeal File, Items 14 and 16). The
contracting officer determined that appellant had encountered excusable delays totaling 414 days and extended the shipping date to and
including February 10, 1967 (Appeal File, Items 18 and 22).
Appellant asserts (1) that theassessment of liquidated damages constitutes an unenforceable penalty and (2) that the contracting officer
erred in failing to find that an additional 269 days of the delay period
were due to causes beyond the contractor's control and without its
fault or negligence and thus excusable within the meaning of the
contract.

Validity of Provision for Liquidated Damages
It is well settled that a provision for liquidated damages is valid and
enforceable if viewed as of the time the contract was entered into:
(1) the harm that would be caused by a breach is very difficult to
estimate accurately, and
(2) the amount fixed is a reasonable forecast of just compensation
for the harm causedby the breach.2
With respect to (1) the Government emphasizes possible breach of
contract claims by the construction contractor for the Morrow Point
Dam, possible loss of anticipated revenues from the sale of electrical
power which was to be generated at the power plant and increased
overhead and inspection expenses attributable to the necessity of
maintaining inspectors at appellant's plant and in the field longer
than anticipated. The Government asserts that all of these factors are
extremely variable and could not accurately be foretold when the
invitation for the gates was issued in October of 1964. However, Mr.
i The contract for the Morrow Point Dam and Powerplant, awarded on May 14, 1963
(Gov't Ex. 27), listed the gates as among materials to be furnished by the Government.
This contract was recently the subject of a Board decision, Al JohnSon Construction Company and MorrisonKnudsen Company, IBCA-789-7-69, IBCA-790-7-69 (September 30,
1970), 77 I.D. 127, 70-2 BCApar. 8436.
2 Zinsco
Electrical Products, IBCA-528-11-65 (April 22, 1966), 73 I.D. 140, 66-1
BCApar. 5526;' GraybarBlectric Company Inc.1, IBCA-773-4-69 (Pebruary12, 1970),
70-1 BCA par. 8121.
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Donald J. Searls, Chief of the Specifications and Procurement Branch
of the Bureau of Reclamation, testified that it was standard procedure
to include provisions for liquidated damages in Bureau contracts to
cover estimated overhead (Tr. 83, 90, 93). He testified that the $60
per day was intended to include the salary of inspectors as well as
additional officeexpense in the field and a portion of the expense of
the Bureau's officesin Denver. Mr. Searls further testified that it
would be practically impossible to determine the actual loss (Tr. 93).
While the determination made with respect to the amount of liquidated
damages to be assessed for delayed performance of the instant coltract appears to have been made principally with inspection and adiinistrative costs in mind, we note that Mr. Searls' testimony that it
was considered to be practically impossible to determine the amount
of the loss is, at least, consistent with the Government's present position, i.e., there were other factors such as possible delay claims of the
dam construction contractor which made the actual loss from the
delayed delivery of the gates difficult or impossible to determine. We
find, therefore, that the provision for the assessment of liquidated damages viewed as of the time of contract award, complies with (1) above.3
Appellant asserts that the amount fixed was not a reasonable forecast of just compensation resulting from the breach because (i) the
Government suffered no actual damage, (ii) the Government could
not reasonably expect to incur any damage until the construction
of the dam had proceeded to a point that the gates could be installed,
and (iii) the amount fixed is unreasonable and wholly disproportionate to amoLuts specified for liquidated damages in the construction
contract.
Construction of the Morrow Point Dam had not proceeded to a
point that the gates could be installed until approximately the time of
shipment of the second gate 4 and the Government admits that it
suffered no actual damage. However, at the time the appellant's contract was advertised and awarded the construction schedule for the
dam called for the gates to be installed during the months of February, M4archand April 19.66(Item 117,Govt's Ex. 28). The Government
therefore asserts that the fact it may have suffered no actual damage
is immaterial to the validity of a liquidated damages provision. We
have so held on several occasions.5Appellant cites Soutwest Welding
3 Grabar Electric Companp Inc., note 2, sipra.
4 Government's Answer, p. 9. However, we note that the affidavit of Robert J. Bowen,
Project Office Manager for Al Johnson Construction Company (App's. Ex. A), states the
project was ot rely for the gates until August or September of 1967.
e.g;,
!nsco
ltectrical Products, note 2, spra,
citing among others, Southwest
r ngfneering Company v. United States, 341 F.2d 998 (th Cir.), cert. den. 382 U.S. 819
(1965).
>-Sees.
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oard's

i '''on
S " ' 47'~jzsnufdctu"i
trng,lzivzszon,Y
,an
dealsio inShtwtWedig
Dio,
Yu&a,onsolidted Iiuustris, i~ The facts i~in.that' base are quite similar to
the fac herein in that plaintiffs contract called for the delivery of
material to te site of Trinity bam then u-ilder'construction as part
of the, Central Valley Project in California, the material was delivered
late, but because of revisions' to the schedule of the construction: contractor, the material was not actually installed until 22 months after
delivery. It was stipulated that the Goverment' suffered no actual
damage. While the Court did state as a conclusion of law that a provision for liquidated damages was not applicable where there has
been no damage, we consider this to be obiter licta since the Court
was. in a position to ind and did find that under the circuimtances
there present the claimed liquidated damages were not' a reasonable
forecast of just compensation for the damage, caused by a breach of
contract. The circumstances cited,,p. 2 of the Decision andOrder for
Findings of Fact, Conclusions of Law and Judgme , dated December 23,. 1969, included a letter written by the project engineer, prior
to execution of plaintiff's contract which stated that the'construdtion
contractor's schedule was optimistic on the basis.of past performance
thus reflecting. Government.knowledge that- it was unlikely thatt
progress, on the construction contract would have reached a point where
the material required, by plaintiff's contract could be installed at the
time delivery was specified. We think Southwest 4neerinj
Covnpany v. United States (note 5), is supported by reason and by weight
of authority. We hold that actual damage is not a prerequisite to the
validity of a provision for liquidated damages.
More serious is appellant's contention in (ii) above since, although
actual da'mage is n6t a prerequisite to the validity of a provision for
liquidated damages, it is clear that there must be an anticipation of
loss which, bears a reasonable relationship t the liquidated; damages
sought to 'be imposied.8As previously noted we think it dear that
viewed as of tile ime,appellant's cofitract was advertised and awarded,
the Govermnentcould ieasonably anticipate loss oi damragefrom late
delivery of the gates. While it is true that the anticipation of loss depended
an assumption.that construction of the Morrow Point
Dam would proceed in accordance' with the then existing schedule
(Govtis lx. 28), we think that this was a reasonable assmpion under
-upon

D.C., -entral District of-,Caljigornia,Civil No. 68-1668-CC, January14, 1870,
unreported.
'IBCA-251 (October 29,. 1962), 69 ID. 17, 92 BOCApar., 6564 .,
.
8Desert 'Stnn
inei
Corporation. IBCA-470-t8-c64 (Oct6ber 25, 1966), 73 I.D.
66,66,-2 JCA - par. 5916 f, I, !mrn Compn, Eg. BOA No. BOC-l1 (March, 14, 1968),
68-1 BOApalr. 6978
,-.;;;
- -,;- <:<f'i:
, -:: -''

~:
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the circumstances. In any event, there is no evidence to the, contrary.9
Acceptance of appellant's contention would largely vitiate the rule that
the validity of provisions for liquidated damages is to be determiied as
of the time the contract was entered into. We reject the contention
that since no loss could have been anticipated until'construction on the
dam had proceeded to a point that the gates could be installed, -the
liquidated damages provision is for that reason a pnalty.
We turn to the contention that the amount fixed as liquidated damages is uneasonable and wholly disproportionate to anounts specified
as liquidated damages in the construction contract. The amount fixed
($60 er day) is the same whether one or both gates are shippod
late.1OAppellant points out'the amount of its contrast ($68,330)'
is approximately 1/227 of he amount ($15,436,066) of the c6nstruction contract,' while liquidated damages for arts (2) and (4) of the
construction contract were at the rate of $200per day or approximatOly
three times the amIouit in appellant's contract. The Board finds that
work nider the construction contract was divided into four parts,' that
liquidated damages fr delay in completion of Parts (1) and (3) were
at the rate of $600 per day for' each part and tliat the amouit assessable for delay in completion of Parts (2)' and (4) was at th erate of
$200per day for each part. Thus liquidated damages could be charged
in the total amount of $1,600per day which is in excess of 26 times the
amount specified in appellant's contract. We have previously alluded
to Mr. Searls' testimony that the amount secified for liquidated damages was intended to cover the salary of inspectors and additional
office expense. We have also referred to possible delay'claims by the
construction contractor and possible loss of revenue from sales of
power. On this record we cannot say that the amount specified bears no
reasonable relationship to damages that might have been.inlcurred
through delayed delivery, of the gates. The fact that the delay was
prolonged and that the, liquidated damages are approximately 27 percent of the contract price cannot alter this conclusion.A2The Board,
finds:the- liquidated damages clause herein is valid and enforceable.5
-9We note the letter from the project construction engineer, dated October 12, 1964
(Govt's Ex. 2A), which fdrwardedl the proposed construction program, states in part:
'The program appears optimistic but possible of accomplishment."
eiIn Garpbar Ellectric Cempany Inc. (note 2, spro), aprdvision that made no allowance
for partial deliveries, .e., the degree of the bieach, was held to be an unenf6rceable penalty
in the absence of a showing. that the Government could be damaged as much' by the late
delivery of several items- as of all items. However, that decision is not controlling 'here
since Mm.Searls -testified that the powerhouse could- not- be operated without b6th-gates
(Tr. 8, 87).
"Actually $68,330 more closely approximates being 1/226 of $15,436,066.
2 See. Sub6rban Magnesiun Fo6undr, i
., SBCA No. 11237 (September 29, 96T
67-21BCA par. 6666.
'1 We have not overlooked the contention that there is no proof that time was of the
essence. However, it is well settled that whether time is of the essence is not determinative
of the right to damages for breach including liquidated damages where specified. 17 Am.
Jar. 2d, Contracts Sec. 387.
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Ewcsable Delays
As previously noted the second gate was shipped on December 11,
1967,or 718 days after the scheduled time. By Findings of Fact, dated
August 30, 1968 (Item 18), the contracting officer extended the shipping date by 87 days or until March 20, 1966, because of a machinists'
strike in appellant's plant during the period July 2 to September 26,
1965, inclusive. The shipping date was extended an additional 327
days by Findings of Fact, dated October 27, 1969 (Item 22). The 327
calendar days was comprised of the-following: 262 days consequential
delay-the machinists' strike having prevented delivery of the gates
to the subcontractor, W. R. Gunkel Company, for machining by the
originally schedule time, the subcontractor having other commitments,
and alternate sources with the capability of performing such work
being unavailable ;14 60 days due to operation of the priorities system;
and five days because of delay by the California Division of Highways
in issuing a shipping permit. Appellant contends that it is entitled to au
additional 197 days of excusable delay because of delays in the plant
of its subcontractor, W. R. Gunkel Company, an additional 41 days
because of delays in the plant of a second subcontractor, Todd shipyards, and an additional 31 days due to operation of the national
priority system.
The claimed excusable delays in the plant of the subcontractor,
W. R. Gunkel Company, are broken down into 14 days due to equipment preparation, 60 days due to equipment breakdown, 60days due to
unusually severe weather and 63 days because the steel in the gates
was unexpectedly hard and difficut to machine.

Equipw9nt Preparation
Mr. W. R. Gunkel testified that the gates arrived at his plant about
mid-June of 1966 (Tr. 10). He stated that fixtures for holding the
gates in position for machining, referred to in the industry as shop
aids, had been completed prior to arrival of the gates. He stated, however, that after the gates arrived it was necessary to spend about two
weeks altering the machine in order to accommodate the machining
of the seal seats in an up-and-down position (Tr. 10, 11). This two
weeks represents the basis for the claimed additional 14 days excusable delay in equipment preparation. Mr. Gunkel further testified
that the direction to machine the gates in an upright position came not
from the Government but from appellant and that a satisfactory re"This, extension was computed from the end of the strike, September 26, 1965, to and
including the arrival of the gates at the W. R. Gunkel Company plant on June 15, 1966.

249]

APPEAL

OF FULTON SHIPYARD
December 29, 1970

255

sult could have been obtained by machining the gates in a horizontal
position (Tr. 34, 35) .15 There is also an indication that the gates were
machined in a vertical position because Mr. Gunkel considered that
"It was much faster to do it that way" (Tr. 36). The evidence will not
support a finding that the delay of 14 days in equipment preparation
was due to causes beyond the control and without the fault or negligence of appellant and its subcontractor-a finding which is essential
in order to support a determination of excusable delay under paragraph 11(c) of the General Provisions.

Egipment Breakdown
With respect to the equipment breakdown, Mr. Gunkel testified
that the support on the feed gear of his milling machine broke on
March 23, 1967,that this in turn bent the shaft that was supporting
it and some additional supports were broken, that the machine was
not repaired until May 15 and that the machine was back in operation
about May 20 or 21, 1967 (Tr. 1, 18). He stated that the breakdown
was due to extreme pressure caused by milling the gates in an upright
position due to the cutter being over 20-foot high while the base of
the machine was less than half of that height (Tr. 15). The witness
further testified that the breakdown was not due to lack of maintenance and was not preventable other than by not doing the job.
It is a general rule that equipment breadowns are not an excusable
cause of delay. 6 The reason for this rule is that it is the contractor's
responsibility to have labor, plant, equipment, finances and material
adequate for contract performance. This rule includes subcontractors,
or, at least, those of the first tier. We note Mr. Gunkel's testimony
that the primary cause of the breakdown appeared to be strains caused
by machining the gates in an upright position. We have already found
that the decision to machine the gates in an upright position was that
of appellant and its subcontractor, W. R. Gunkel Company, and not
that of the Government. The claim of excusable delay based on equipment breakdown is denied.

Unusually Severe Weather
Appellant alleges that it was delayed 60 days by unusually severe
weather during the period June 15, 1966,when the gates arrived at the
'6 The Board notes that
paragraph D-a entitled "Gate" of the specifications permits
machining of. seal. baseplates in either the horizontal or vertical position..
'ARex Siystems Corp., ASBCA No. 11327 (May 23, 1966), 66-1 BCA par. 5597 ; William J.
Gillespie, IBCA-415 (April 1, 1965), 65-1 BCA par. 4756; Meyer Machine, Ic., IBCA593-10-66 (December 29, 1967), 68-1 BCA par. 6770.
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I.TR. G-unkel plant, to-August 15, 1967, when the last gate left the.
tGukel plant. Mr. Gunlikeltestified that his machine was enclosed on
three sides, the open side being to the west (Tr. 42). Ie furlter,
testified that while prevailing winds were from the west, storms came
from a southeasterly direction. and the, wind whipped rain, into te
,enclosure. He stated that there were,two months-during which he was
prevented fromnworking because of the weather none of which- inlnded-theperiodhis machinewasbrokeindown (Tr.18, 19).T-he contracting officerfound that the period, November 1 through the following April is normally the rainy season in the Sunnyvale, California
area. Using weather records for the nearest officialU.S. Weather Bureau Station (Santa Clara University), he determined precipitation
for the period November,1966through April1967, totaled 20.21inches
as conpared

with a normal total of 12.77 inches or, 58 percent above

normal., Ie further determined tliat riuinfall f or the months of December 166 and February 1967, totaled 2.94 inches as compared with a
normal total of 5.60 or90 pereint below normal. Rainfall for April
1967 was 3.7014nchesas compared witl a nori of 1.11 inches or 233 per-

cent abovinorinal.' 7 Eowvver, the contracting officer denied any extension for unusually severe weather'becaiuseof the absenceof evidence
that the work was thereby delayed. He also pointed out that no extension was allowable for the month of April since the Gunkel milling
machine was out of service durihg that period due to an equipment
breakdown. The Board has held that precipitation 50 peeent or more
above norn'alconstitutes unusually severe weather' within teleaning
of the "Termination for Defalt-Damages. for Delay-Time Extensions" Clause of Standard Form 23A applicable to construction contracts.'s However, it does not follow that appellant is entitled to a time
extension in the absence of evidence that it was thereby delayed.9
Other than the testimony 'of Mr. Gunkel that they were prevented
from working a total of 60 days becaue of -rain, there is no evidence
of specific d5ys lost due.to excessive rain, i.e., evidence that work was

intended and otherwise ready' to proceed, or of the ainount of 'rainfall on those days. Also lacking is evidence of the number of days
of delay that could reasonably be expected to occur under normal
weather onditions.2oAppellant has failed to establish entitlement
'7The
accuracy of these findings is admitt d by the Government's Answer and not
controverted by'appellant. .
1aJ B Construction Company, Inc., ICA-667-9-67,
IBCA-767-2-69 (April 17, 1970),
70-1 BCA par. 8240;. Hermsn H._Xeunzann, IBCA-68211-7T
(April 3, 1970), 70 1 BCA

par. 8216.

.

.

'

Is.J& B.Constrction Company, Inc.;note 15, supra.
20We note Mr. Gunkel's testimony that. '/4-inch of raip- in a day, woulds be conpidered
above normal and that 1/4-inch of rain accoapapied. by. a .r or 10 mile, wind w.onld
saturate the job they were working on and stop the work (Tr. 44).
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to an extension of time due to unusually severe weather and its request
for such an extension is denied.
Unexpected Hardness of Steel
Mr. Gunkel testified that the seal seats on the gates proved unexpectedly difficult to machine (Tr. 23). He testified that the milling machine cutters started burning up, that they had to slow the machine
down and virtually wear the steel out in order to get it finished (Tr.
23, 24). He stated that machining the first gate required an additional
three weeks and the second gate an additional seven weeks. This witness indicated that he anticipated that the seal seats would be carbon
clad material whereas they turned out to be stainless steel bars (Tr.
39, 40). However, Mr. Gunkel was unable to state what material was
specified for the seal seats in the specifications and his anticipation was
apparently based on verbal discussions with appellant (Tr. 40). Appellant argues that the machining difficulties are attribuable to a substitution of steel approved by the Bureau. However, Air. Leslie Fulton testified that the substitution related to the stainless clad for
wheel bores, which were machined by Todd Shipyards, ' and that no
change was made on the stainless steel base bars (Tr. 67). This testimony is confirned by D-wgSk-1033-1 attached to the-letter from appellant to the Bureau, dated June 23, 1965 (App's Ex. D.). The drawing reflects that the substitution of steel requested by appellant and
approved by the Bureau's letter of July 8, 1965 (App's Ex. E), related to wheel mounting rings. The record will not support a finding
that the difficulties of appellant's subcontractor, W. R. Gunkel Co.,
in machining the seal seats ae a cause beyond the control and without
the fault or negligence of appellant and its subcontractor. Appellant's
claim for excusable delay based on these difficulties must be denied.22
On brief appellant claims entitlement to an additional two weeks of
excusable delay based on Mr. Gunkel's testimony that the work could
not proceed for that period of time while a Government inspector
was on vacation in 1966 (Tr. 45-47). However, the Board finds that
any such delay was concurrent with other excusable delay recognized
2 The purchase order from appellant to W. R. Gunkel Co., dated June 7, 1965 (Ex A
attached to the letter from appellant's attorneys, dated September , 1969, Item 22C),
calls for Gunkel to machine Gate Seal Seats and Line Bore Wheel Holes per Dwgs 622D-551 and 622-D-82. Machining of bore wheel holes was subcontracted. to Todd Shipyards to speed up the work.
22See William J. Gillespie, note 1,. svpa. (Manufacturing difficulties are not per se a
proper basis for a finding of excusable delay.)
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by the contracting officerand thus not a proper basis for an additional
extension.

Delay in Plant Todd Shipyards Corporation23
This claim involves 41 days of which 17 concern the first gate. The
evidentiary basis for these claims is a letter from Todd Shipyards
Corporation, dated May 29, 1970 (App's Ex. B). The letter states
that 8 to 10 working days were lost on the first gate because areas at
ends of wheel bores, built up with stainless steel weld deposit were too
hard to machine with normal cutting tools and it was necessary to suspend work while special oil hardening steels were purchased, cut, hardened and ground to suit.
Mr. Fulton testified that Lukens Steel Co. rolled the wrong material
and that appellant would not have been able to complete fabrication
of the gates if they had waited for the material that was specified (Tr.
65).24 He stated that the alternate suggested by appellant and approved by the Bureau required welding. A letter from Pacific Metals
Company to appellant dated June 14, 1965 (App's Ex. C) refers to
appellant's Order No. 5000-1033 (which is not in evidence) and states
in part: "We have been unsuccessful in locating material covered by
the above order." The letter further states that "the only alternate we
can offer is the Grade A-212 steel produced by Lukens Steel Co." The
error by Lukens Steel Co. in rolling the wrong material is the action
of a second tier subcontractor and thus not chargeable to appellant
under the rule of Sohweigert Inc. v. United States.2'- However we note
that the letter from appellant to the Bureau, dated December 20, 1965
(Encl. 3 to appellant's letter of October 1, 1968,Item 21), states that
due to an error in machining Part No. 89-3, Dwg. No. 622-D-883,
the wheel bores have been made oversize. One of the suggested methods
of correcting the error is: " (a) Lay 1/8" thick welding bead with the
wheel preheated to 4500 F., and remachine to size." W0rhilethe record
does not indicate that the error was in fact corrected by the method
suggested, the foregoing certainly casts doubt on the sLpposition that
the welding deposit, which was the cause of Todd Shipyards' machining difficulties,can be attributed solely to the substitution of steel made
23The parties stipulated that Todd Shipyards was a subcontractor of appellant rather
than of W. R. Gunkel Co. (Tr. 6).21The letter from appellant to the Bureau, dated June 23, 1965 (App's. Ex. D),
requesting approval of the substitution of steel for the wheel rings states that Pacific
Metals Company has 'informed us that Lukens Steel Co. rolled the stainless steel clad
plate with ASTIVIGrade A-212 in lieu of A-285 backing.
181 Ct. Cl. 1184, 388 F. 2d 697 (1967). See Galland-Henning Manfacturig
Company,
IBCA-534-12-65 (arch 29, 1968), 75 I.D. 721, 68-1 BCA par. 6970, in which relief was
predicated upon Schweigert.
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necessary by Lukens' error and the fact that proper material was tnavailable. Even if we resolved this issue in appellant's favor and determined that appellant had established entitlement .to excusable delay because of the machining difficulties experienced by Todd Shipyards, appellant would not thereby be relieved of liquidated damages.
This is so becauseunder the'contract liquidated damages were imposed
for delay in the shipment of either gate and it is not even alleged that
Todd Shipyards experienced machining difficulties on the second gate.
Appellant's claim for excusable delay due to machining difficulties experienced by Todd Shipyards on the first gate is denied.
The remaining seven days of delay claimed on the first gate are
attributed to vacations and unreplaced night-shift machinists. It is
well settled that an adequate force of skilled labor is the contractor's
responsibility and that an inability to obtain or maintain an adequate
labor force may not generally be equated to a cause beyond the contractor's control and without its fault or negligence within the meaning
of paragraph 11(c) of the General Provisiolls.26The foregoing rea-'
soning is equally applicable to summer vacations which are now customary. We find no merit in this claim.
The second gate arrived in the Todd Shipyards' plant on August 15,
1967. The letter from Todd Shipyards stated that after the first gate
was completed on July 13, 1967, its facilities remained open awaiting
arrival of the second gate. The letter further states that because delivery of the second gate was delayed, it took on other commitments
which occupied its tool time until late September. Consequently, the
second gate was shipped from its plant on November 1, 1967,an estimated delay of 31/2weeks. We have found that delays in the plant of
W. R. Gunkel 'Co.,were not excusable. We cannot find that delays in
the plant of Todd Shipyards Corporation due to prior commitments
were due to causes beyond appellant's control and without its fault
or negligence within the meaning of paragraph 11(c) of the General
Provisions. The claim for excusable delays in the plant of Todd Shipyards is denied.

DelaysinPlant of Fulton Shipyard

-X

After machining operatiohs on the gates had been completed, the
gates were returned to appellant's plant (July 13 and November 1,
1967), for assembly and finishing operations. Mr. Leslie Fulton testified that operations on the first gate were delayed ten days and operations on the. second-gate were delayed 21 days by virtue of work on
26Si Lite, Ic., GSBCA No. 2442 (May 7, 1968), 68-1 BCA par. 7032 and cases cited.
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Contract No. NBY-78893 for a 55-ton gantry crane for the Navy
which carried a higher priority rating than the Bureau's contract (Tr.
7144). This. was a separate contract than Contract No. NBY--67341
for which the contracting officer had determined that appellant was
entitled to a 60-day extension of the shipping date -since it also carried
a higher priority rating under the Defense Materials System than the
Bureau's contract. Paragraph B-7 of the Special Requirements of the
contract entitled- "Delivery-Urgency Of" provides in pertinent part:
b. Priorities. If performance under this invitation is delayed by operations
of any United States national priorities or material allocation system, the time
for shipment will be extended to compensate for such delay.
:

The Government has not actively contested appellant's claim for an
extension because of the operation of the priorities system. The fact
that the Navy contract was awarded subsequent to the Bureau contract (Tr. 73) is not determinative. However, operations on the first
gate were completed prior to the return of the second gate-to appellant's plant and shipment of the first gate ten days earlier would not
have'relieved appellant of liquidated damages. An extension of 21
days, the delay on the second gate attributable to operations of the
priorities system under the Defense Production Act, is granted.
CoDciwsion

The shipping date as determined by the contracting officer is extended by 21 days from February 10, 1967,to and including March 3,
1967.27The appeal is otherwise denied.
SPENCERT. NISSEN, eMber.

I

CONCUR:

WILLIAM

F. McGRAw, Clatcirmtzn.
APPEAL OF THE BERANDON COMPANY

IECA-758-1-69

Decided December 29, 1970

-

Contracts: Construction and Operation: General Rules of ConstructionContracts: Construction and Operation: Changes and Extras
The contractor is entitled to compensation for a change for moving a transmission line tower approximately 80 feet from where it had been erected
27Appellant contends that a letter from the Bureau to appellant, dated March 3, 1967
(Item 10), which states in part that "The construction contractor's approved schedule
provides for installation of these gates in August and September of this year" constitutes an
amendment of appellant's contract. However, the letter includes the statement.that it is to
your advantage to minimize the assessment of liquidated damages and it is clear that
the letter does not constitute a waiver of liquidated damages.
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to where-it should have been erected when the evidence shows that the
contractor had initially erected: the tower on a site staked by the Govern-ment as the-tower site and contractor had made an adequate check of such
site before erecting the tower.
BOARD OF CONTRACT APPEALS

In the construction of the Noxon-Conkelley 230 KV transmission
Line No. 1, tower 4/2 was staked and erected in the wrong place, at
station 5322, about 80 feet from where it should have been. In order
to sag the conductor it was necessary to move the steel tower to its
proper position at station 5322+80. At issue is who should bear the
cost (stipulated at $3,400), the Government or appellant, under
specification paragraph -109.B.1, which reads as follows:
B. Transmission Line Construction. 1. The Government has placed a center
hub marked with line stationing and elevation at each tower location. The contractor shall check the stationing and alignment of each center hub and shall
make necessary corrections to line and grade. Missing or destroyed center hubs
and bench marks shall be reestablished by the contractor from existing reference points or by rerunning the center line from existing hubs. Site data sheets
and an abstract of bench marks, angle points, and points on tangent, giving
station, description, and elevation, will be furnished the contractor. Stakes and
hubs will be furnished the contractor.

The Government's position appears to be that the contractor's obligation to "check" the stationing and alignment of each center hub
means that the contractor bears the total responsibility for the effect
of any errors in staking, even if the errors were in staking tower center
hubs by the Government (Tr. 37, 45). There is no evidence that this
view of the contract was commuldceatedto appellant before the dispute
arose.

Appellant contends that its "check" was adequate and discharged
its obligations making the subsequent order to relocate the tower a
change. Further, appellant contends that it should be able to rely
on the accuracy of the Government provided tower center hubs (Tr.
101, 103). Thus, in addition to deciding factual issues, the Board must
resolve here a question of law-the meaning of paragraph 1-109.B.1
of the contract.' The Board must also. decide, as a question of document interpretation, whether the plan and profile on Contract Drawing 131-14-D was adequate to have put appellant on early notice of
the erorr in the staking and siting of tower 4/2.
As to factual issues, the Board finds that tower footings for tower
4/2 were staked, and the tower erected, on a site staked as the site for
See e.g., Rivers Constr. Corp. v. United States, 159 Ct. C. 254, 262 (1962).

414-185-T1--
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tower 4/2. This is the only conclusion which can be drawn from the evidence. The testimony of appellant's witnesses in this respect is confirmed by the testimony of Mr. Cheshire, a Bonneville Power
Administration inspector, who in the early morning of June 18, 1968,
went out to the tower site. There he found a 2x2 hub which was not
disturbed, a guard stake lying on the ground and a guard stake standing appropriately marked for station 5322+80, exactly where the tower
was supposed to be (Tr. 158). The tower center was apparently in
proper aligiunent, if not on proper station.
Government Exhibit B is the only evidence possibly in conflict with
the above finding. Exhibit B consists of a few pieces of a stake which
it is ?allegedbears an inscription for the proper station of tower 4/2.
It was found lying under debris at station 5322+80 when the Government relocated the site. A stake point was found embedded in the
ground (Tr. 164-165). Apparentlyno hub was found at 5322+ 80.Even
assuming that Exhibit B is what the Government asserts it to be, a
guard stake for tower center hub for tower 4/2, it cannot contradict
that a tower center for tower 4/2 was erroneously staked at station
5322.At the most we must simply accept the inexplicable fact that two
tower centers were staked.
We also find for the purposes of this appeal that appellant's surveying subcontractor "checked" or confirmed the location of the center
for tower 4/2 in the following manner: On finding an undisturbed hub
with guard stakes showing the proper stationing and elevation for the
tower center, the information on the guard stakes was "checked"
against contract data in possession of the staking crew. The contract
data consisted of the contract book, profile sheet, and eadastral sheet
or tower study sheet. Leg extensions were compared, and the elevations
on the stakes were compared to what' was shown on the various data
sheets (Tr. 50-52; 103, 104). The topography was also compared to
the data sheets (Tr. 58, 104). More briefly put, if a stake marked tower
center with right elevation and station' were found undisturbed, and
if the stake data 'checkedout with contract data, then'the tower footings
were staked (Tr. 71-72). It was testified that the practice in the 'construction industry was to follow the stakes set by 'the owner, unless
there appeared to be an obvious error, or a stake was missing (Tr. 8586). That practice seems to have been followed here. We point out here
that there is no issue or allegation of deficiencyin the Government data
made available to the survey party.;
'Tower 4/2 footings were staked on August 24, 1967, and no problems were noted in the field notes (Tr. 56-57).It was the subcontractor's practice to use a chain or instrument to
relocate and confirm a tower center from other points of reference only
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if it appeared that the hub had been destroyed, displaced, or showed
some evidence of being disturbed (Tr. 52, 83-86). This procedure
followed the third sentence of paragraph 1-109.B.1.
ve come now to the central issue, did the "check" as performed by
appellant's subcontractor meet the requirements of the contract. Under
the Government's view the answer would be no. Indeed, under the
Government's view even the greatest amount of confirmatory work by
appellant would not meet its obligation if the end result were a mistake in the stationing and alignment of the tower. Such a reading
of the contract is, in our opinion, unreasonable.2 Not only would it
cast an unreasonable burden on the contractor, but also would relieve
the Government of exercising any care in discharging its obligation to
place tower center hubs. Accordingly, the Government's view is
rejected.
We must decide whether the procedure used by appellant's subcontractor, as outlined above, was adequate and here our judgment
must be guided by what in practicality is done.
Government witnesses testified that if the Government were staking tower footings it would "check" the stationing and alignment by
doing, basically, all the things that appellant's subcontractor did,
and in addition would, it seems, survey to some nearby established
reference, such as a bench mark, point on tangent, or other established
tower center even if the hub being checked were undisturbed (Tr. 134,
137).

Thus, it appears that the only difference in procedure between Govermnent and appellant's contractor with respect to undisturbed hubs
is the Government's additional step of confirming by some instrument to another reference. But even surveying to the nearest reference
point, be it bench mark, point on tangent, or established tower center,
would not necessarily guarantee an accurate "check" of stationing and
alignment. An inaccuracy in establishment of a reference point would
carry over into the confirmation of a tower center (Tr. 104, 119, 121).
In arriving at our conclusion that the appellant's subcontractor used
adequate procedures we are influenced by the following facts: (i) appellant apparently was not supplied with lists of bench marks, and
was not given complete lists of points on tangent locations (Tr. 61,
68, 134); (ii) error occurred as to only one tower out of 493 towers extending over 100 miles of bad terrain (Tr. 47) ; (iii) appellant's subcontractor was acknowledged to be a top performer in its field (Tr.
2Cf. Allison & Haney, Ine., IBCA-587-9-66 (Jluly 24, 1969), 76 I.D. 141, 69-2 BCA
par. 7807.'
3This omission we view simply as an indication of what was reasonably expected of
appellant at the time in confirming tower centers, and not as a deficiency on the part
of the Government.
-:
C
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139); (iv) the mistakenly erected tower was in proper alignment if
not at proper station; and (v) it was testified that the procedures used
conformed to the practice in the industry (Tr. 85-86).
In its arguments, the Government has placed heavy emphasis on
drawing 121-14-D, asserting that the plan therein should have alerted
appellant to the fact that the tower had been displaced about 80 'feet
from where it should have been. The plan shows mile 4 on the NoxonConkelley. No. 1 Line running parallel to a 230 KV Spokane-Hot
Springs Line which had been erected some years earlier. The stationings on both lines appear to be parallel. The plan also shows tower 4/2
to be erected at station 5322+80, and tower No. 449 on the adjacent
line at what would be about station 5322on that line. This offset, asserts
the Government, should have alerted appellant to the fact that when
tower 4/2 was sited exactly opposite tower 449, something was wrong.
Appellant's subcontractor characterized the plan as merely a graphic
illustration of the adjacent line (Tr. 106). His survey party chief
stated that the adjacent line towers were usable only as a rough reference but not to determine exact location (Tr. 72-3). We agree and
therefore must hold that the plan was not enough to alert appellant
to the error. It is, in our opinion, fatally defective for such purpose
because it does not give a station for tower 449, although it does for
tower 4/2. Accordingly, we cannot interpret the plan as intended to
give a true and accurate representation of the adjacent line suitable
for use in confirming the stationing and alignment of towers on the
Noxon-Conkelley No. Line.
In arriving at our conclusion we have taken a view of what was
required in this case by the sentence in specification paragraph 1-109.
B.1 which simply required appellant to "check" stationing and alignment, but not to verify it.4 We have not read paragraph 1-109.B.1,
in calling for reestablishing missing or destroyed hubs by survey, as
either excluding the necessity of a survey as part of a check of an undisturbed hub, or as requiring such a survey for undisturbed hubs.
We hold merely that under the facts of this case appellant discharged
its obligation as to tower 4/2.
Conceusi on

The appeal is sustained in the amount of $3,400.
ROBERT L.

FONNumi,
Member.

I CONCUR:
WILLIA F. McGRAW, ChAarman.
4 Cf. Hunt Contracting

Compeny, IBCA-301 (December 27, 163),

1963 BOA par. 3970.

265]

EXCESS

LAND OWNERSHIP,

YUMA.PROJECT,

RESERVATION

CALIFORNIA. (EL. RANCHO
December .3O 1970

EXCESS LAND OWNERSHIP,
PROJECT, CALIFORNIA

265

DIVISIONDEL RIO, INC.)
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(EL RANCHO DEL RIO, I-NC.)

Bureau of Reclamation: Excess-1ands-Secretary

of the Interior

Involving 319.3 acres of land covered by water.. right applications under
see. 5 of the 1902 Act (31 Stat. 790) and sec. 3 of the I912 Act (37 Stat. 265);
when full payoit of construction charges has been made and when the
Secretary determines that a general pattern of family sized ownership hag
been established in ithearea, then' the Secretary must deliver water, if
available, to the entire tract, including the 19.3 Acres of "excess'.' lands.

M-368i8

E0.'

'

'

0.;

03 0 t 0 5Decern1er

30, 1970

TO:, REGIONAL SOLICITOR, LOSANGELES.
SUBJECT: EXCESS LAND OWNERSHIP,, RESERVATION
DIVISION-YTUMA PROJECT,. -CALIFORNIA -(EL
RANCHO DEL RIO, INC.).
The facts of the situation are as follows:
;In 1969 El Rancho Del Rio, Inc. acquired ownership of 319.3 acres
of land in the Reservation Division of the Yuma Project, California
from owners husband' and wife, in whose hands it 'was nonexcess&
Under the corporation's ownership 159.3acres of the total is in excess
status. Reservation Division lands are served under individual water
right applications, i.e., the lands are not coveredunder a water delivery
andi repayment contract with an irigatiin district pursuant to section
46 of the Omnibus Adjustment Act of May 2, 1926, 44 Stat. 636. The
319.3 acres here involved are covered by eight separate water right
applications under section 5 of the Act-of 'June 17, 902, 32 Stat. 388
and section 3 of the Act of August 9, i912, 37 Stat. 265. Construction
charges on Isix of' the applications

were fully paid through regular

annual installments prior to 1962. Final t6n4tiuction charges on tie
other tWO applications weie paid on an accelerated basis in 1965,
prior to acquisition of the'lands by either the corporation or its immediate predecessors in interest. With the exception of the 159.3 acres
owned by the corporation and 31 acres owned by another party, none
of. the lands in the Reservation Divisionl, which consists of approximately 15,000acres, is in excess'statlis.
The El Rancho Del ifio case again presents for consideration 'thl
extent of the Secretary's power and discretion undei' secs. 3-and 5'of the
1902 Act '(32 Stat. 388),' sec. 3 of the 1912 Act (37 Stat.' 265), and sec.
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12 of the 1914 Act (38 Stat. 686) with regard to private lands served
under individual water right applications for which payment of all
construction charges have been made. The precise question is whether
such payment releases the lands from further application of the
acreage provisions of Reclamation law?
In 1961, Solicitor Frank J. Barry issued a long and thorough
opinion on this very point and concluded that
*
The pertinent question here may be summarized as "when payout occurs,
has a general pattern of family-size ownership been established?" If it has, then
the release from further limitation would be within Secretarial discretion.
*

*

68 I.D. 372, 405 (1961)

Barry's conclusion was the result of an extensive review of the legislative histories of the 1902 Act (32 Stat. 388), the 1912 Act (37 Stat.
265), the 1914Act (38 Stat. 686) and the 1926Act (44 Stat. 636). In
the end he opts for and advances the policy argument that the break
up of large estates is a continuing and major goal of reclamation which
is not affected by the completion of payment.
Professor Sax observed,
The view that ultimately swayed the Solicitor was the excess land law represents an economic policy rather than a device to protect the Federal investment
[Water :and Water Rights, Vol. 2, Sec. 120.10]

But to reach the conclusions he did, the Solicitor had to distinguish
away the problems raised by the apparently contrary language in sec.
3 of the 1912 Act. That section says, in essence, "that no person shall
* * * hold irrigable land * * * before final payment in full of all
installments of building and betterment charges shall have been made
* * * in excessof one farm unit * * .
Given the legislative -history surrounding this section and the strong
and consistent acreage limitation policy found in previous and subsequent Reclamation acts, the Solicitor's conclusion seems appropriate.
The point which deserves more consideration is the language in the
Barry opinion which states, in effect, that after payment in full and
the establishment of a general pattern of family sized ownership, the
Secretary may (but need not) permit the delivery of water under
individual water-right applications for more than 160 acres." 68 I.D.
372,383. The language quoted is from Barry's interpretation of the
meaning of a 1914opinion by Bureau of Reclamation General Counsel
Will King on sec. 3 of the 1912 Act, yet it, nevertheless, reflects the
former Solicitor's ultimate position on the subject at hand.
There is adequate justification for the conclusion that full payout
alone on lands served under individual water-rights applications

26]

EXCESS LAND OWNERSHIP, RESERVATION DIVISIONYUMA PROJECT,

CALIFORNIA (EL RANCHO
December 30, 1970

-

267

DEL RIO, INC.)

obtained before the passage of the 1926 Omnibus Adjustment Act does
not take what would be excess lands out of the acreage limitations
imposed by reclamation law. As Barry said, when payout is made on
such lands then the Secretary can deliver water to formerly excess
lands if a pattern of family sized ownerships has been established,
since this is one of the major policy goals of the Reclamation law. But
what happens when an excess landowner, who has paid off all the
construction charges, can also demonstrate that a pattern of family
sized ownerships has been developed? Can the Secretary, in his discretion, still refuse to deliver water to such lands, or does the combination of full payout and the establishment of family sized ownerships automatically release the land from further application of the
acreage limitation?
The Secretary has the ultimate authority to determine if such an
ownership pattern has in fact been developed, but can he find that such
a pattern has been established and still withhold water on the basis that
the lands are "excess"? It is my opinion that he cannot. Mr. Barry himself pointed out that the crucial element of the 1914 and 1926 Acts was
the resolve of the Congress, as a matter of deliberate policy, to prescribe by statute measures aimed specifically at the early breakup of
pre-existing large holdings. The 1902 and 1912 acts manifested the
same intent but had not been successful. [68 I.D. at 377] Once this
crucial policy goal has been attained it is hard to understand why or
under what authority the Secretary would not release the lands from
excess status. This should be especially true in the present case where
full payout was made on six of the eight water-right applications
through regular installments since Barry noted that * * it is to be
expected that in later years, as for example, after the usual 40-year
payout period for a repayment contract, conditions would be such as to
permit of such a determination compatibly with the underlying objectives of the reclamation law." (68 I.D. at 405). To permit the Secretary to refuse such a landowner would be to permit him to undermine
the policy of the very Act he is supposed to be enforcing.
For these reasons, it is my opinion that full payout having been
made, the Secretary must deliver water, if available, to the 159.3 acres
of plaintiff now in question, if the evidence before him indicates that
a general pattern of family sized ownership has been established in
the area.
MITCHELL MELICH1,

Solicitor.
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. AKERS*

DecidedSepte'inler9,1970

Indian Lands: Descent and Distribution: Generally
-

When an Indian dies leaving a will made pursuant to 25 U.S.C. 3t3; which
meets Secretarial apptoval, State laws pertaining to dower or curtesy rights
are not applicable and do not affect the manner, in which he devises his
trust property.

Indian Lands: Desceit and Distribution: 'Geneially

-

When the Board of Indian Appeals determines that the legal interpretation
of a probate case is correct and that' the case has been properly conducted,
'decided andreviewed, its decision is the final decision of the Department.
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BOARD OF INDIAN APPEALS

Dolly C. Akers, by and th ongh herattorneys, has appealed five
times to the Secretary of the Interior from a decision of a hearing'
examiner, dated March 7, 966, approving the will' of her late lsband, John J. Akers. In her last two petitions, the appellant has presented no new issues of law or fact. Ordinarily, this alone would be
dispositive of this appeal. NotwithstandIing, this brief opinion is being rendered in order to clarify the diffefence in the law pertaining
to rights of dower and curtesy as it applies to the estate of an Indian
who dies testate leaving restricted Indian lands and one who dies intestate; and to make plain the authority of the Secretary of the Interior and the Board of Indian Appeals in probate matters.
It is not necessary that we review all the facts at this time as they
have been aptly stated in three previous decisions. See Estdte of John

J. Aker, IA D-18 (February 26, 1968),IA D-18 (Supp.) (Juie 23,
i968), 'and the Secretary's Opinion of June 1, 1970. In essence, Mrs.
A'kers claims she'is entitled to a dower interest in her husband's estate
even though he clearly chose to exclude her from taking under his will
which provides:
Third: That I hereby give and bequeath unto my wife, Dolly- P. Akers, the
sum, and only the sum, of One Dollar ($1.00), itbeing my intention and desire
to hereby limit the inherltane'rights
of my said wife to the said sum of One
Dollar ($1.00) 'i1 theeetate of which'I dieseized or possessed.

As autliority for her claim, 'the appellant erroneously cites a departmental ruling'recognizing dower in cases where anIndian dies
without a will and his restricted Indian property is passed uiider the
*Not in ChronblogicalOrder.-
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intestate'laws of the State: Solicitor's-tpiniion, 61 I.g '3(07(1954).
Iower and curtesy are'imlied incidents of estates of inheritance and
have ays been' treae'd by the DePartment as 'bein'g part of the in
terests''acquired as te result of the intestate distibution 'o restricted

Indian lands

-

'Oh
''the

other 'hand when an Indian disposes of trust pioperty by a
'wil made pursuant to 25 U;S.C. 373, State laws" whi'ch impose dower,
curtesy, or other limitations on the- property which' a testator may
devise do not apply;

The-'act of Cong.iess of February-

4C191-3 '(37

Stat. 678-;25 U.S.C. 373), wa's designed to give Indians the rght to
dispose of property by will free of State restrictions. The 'Supreme
Court ruled that an Oklahoma statute limiting the disposition of
property by will'does not apply to' restricted Indian lands and held,
"that it was the intention of Congress that this class of Indians should
have the right to dispose of'property by will under this act of Congress, free from restrictions on the part of the State as to the portions
to be conveyed or. as to '-the.' objects -of the testAtor's bounty
Blanset v. Cardin, 256 U.S. 319 (1921).

*

Once again, the appellant has requested 'the Secretary to exercise
his discretionary authority. and, overturn the wish of the, decedent,
expressed in a duly executed and approved will, that his wife should
not share. in the distribution of his restricted property. Despite the
intent of the act of'1913, the appellant' agies that the Department's
ruling is manifestly unjust and works a hardship on her, and that the
Secretary, in his discretion may recognize her dower' interest under
the principles of equity. While the Secretary has wide discretionary
powers, he cannot and should'iiot disapprove an Indian' wil' simply
because the Secretary may believe that the disposition of the' estate
was not "just and equitable." This would be tantamount to holding
that the Secretary could substitute his preference for that of an Indian
testator. Tooahnippakv. Hickel, 397 U.S. 598 (.1970).'-'
:The fact' that: the appellant has made five appeals raises a serious
question. Does an' appellant have-a tight to have a case reconsidered
after a final decision has een rendered by the'Secretary'or his 'delegate?- The case in hand was 'first reviewed by the:Secretary in 1968.
Since then, the appellant--has appealed b petition for reconsideration
or otherwise, o-n four different oc'casiong.::Each :tim,-Mrs. Akers ias
failed t6-show ay- er or:an-dher- last two petitions have Ealleged no
new facts or issues. Although there is no regulation that provides
the Secretary with authority to reconsider his decision approving or
disapproving an examiner's decision, he has the inherent right to do
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so on newly discovered evidence or fraud. Estate of Ute, IA-143 Arapaho Allottee No. 1070 (1955). However, if the.petition for reconsideration merely reiterates arguments made on appeal, no consideration
shall be given to the petition. Estate of Sarah Bruner, IA-2 (1950).
-Under the authority delegated to the Board of Indian Appeals by
the Secretary of the Interior, it is determined that this matter has
been properly conducted, decided, and reviewed and.this decision is
final for the Department. 35 F.R. 12081.
The Appellant's request for modification of the order determining
heirs is denied and the hearing examiner's decision of March 7, 1966,
is affirmed.
JAMES

M. DAY, Director,

Officeof Hearings and Appeals and
Memberof the Board of Indian Appeals.
ESTATE OF LORETTA PEDERSON*

IBIA-70-1-

Decided October 6, 1970

Indian Lands: Descent and Distribution: Wills
A State law which provides that a child who is not named or provided for in
the will of his parent shall take as if the testator died intestate, is not applicable to Indian wills.

Indian Lands: Descent and Distribution: Wills
A State law providing that a child shall 'take as if the parent died intestate
if the child is not named or provided for in his will does not apply to Indian
wills executed pursuant to 25 U.S.C. 373.
BOARD OF INDIAN APPEALS

Edward Morgan, 'by and through his attorney, has appealed from a
decision by the hearing examiner, dated January 22, 1970, denying
his informal petition for rehearing of the within estate in which an
order approving will was.issued July 17,1969.
: The decedent, Loretta Lillian Garrard Morgan Pederson, died testate in February 1968, at the age of 55 years. She was survived by
Edward J. Morgan, an adopted son, and four grandchildren, all of
whom were the children of her natural daughter, Ilene Bridges Sampson.
*Not in Chronolojical Order.
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After a notice of hearing to ascertain heirs at law was duly issued,
a hearing was held on March 4, 1969, at which time the decedent's
will executed on April 5, 1962,was approved. In this will the decedent
devised ler entire estate-to her daughter, Ilene Bridges Sampson, with
the provision that if Ilene Sampson predeceased her, the property
would go to the children of Mrs. Sampson. Because Ilene Sampson had
died on August 13, 1962,the hearing examiner awarded the estate to
her four children.
The appellant, who had been present and had testified at the hearing, filed a letter alleging a claim against the estate with the hearing
examiner on July 22, 1969. When no formal petition for rehearing
was filed, the hearing examiner treated the above letter as an informal
petition for rehearing.
In this letter the appellant contended, for the first time, that the
will was not valid because a clause; "not being unmindful of my adopted son, Edward Morgan;" had been inserted after the time of execution of. the will and was, therefore, not a part of the will. He further
contended that because he was not mentioned in the will, under State
law he should be treated as a pretermnitted heir and be entitled to inherit a portion of his mother's estate. On January 22, 1970, the examiner denied the petition for rehearing.
The appellant claims that the will is valid except for the interlineation which was not a part of the will at the time it was signed by the
testatrix and attested by the witnesses. The clause including the insertion, reads as follows:
Not being unmindful of my adopted son, Edward Morgan, I hereby give, devise
and bequeath all of my property, real, personal or mixed, wherever situated,
unto my daughter, Ilene Bridges Sampson to be her sole and separate property
and estate.

The clause does not change the meaning of the will. It appears that
it was merely an afterthought added for the sake of emphasis or clarity. If omitted from the will, it would neither add nor detract from
its construction. If a will contains unattested changes, these changes
will be disregarded and the instrument admitted to probate when the
original intention of the testator can be ascertained. 57 An. Jur. Wills
§508 (1963).

The appellant cites Washington State Law RCW 11.12.090,pertaining to intestacy as to pretermitted heirs. He states that since he was
not named or provided for in the valid portion of the will, the deceased
is deemed to have died intestate as to him. The will of Mrs. Pederson,
-however; is not to be governed by State law, because the-entire'estate
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consists of undivided interests in trust property administered by the
Secretary of thi&Interior uder 25'U.C. 373-.Such a will isgoveinied
by' Fed-eral;law and reg ulatitons promulgated by the Secretary f the
Interior. The purpose 'of'th6 Feb'uar'
i
4j -1913'Act of Congress, 37
Stat. 678, Was-to all-ow Ihdiasthe
right tfo make a will disposi'ng of
trust property free of State restrictions as tthe
portions to be con-

veyed' and as to the objects of-the testator's bounty. Bl1ansetv. Cardin,
256 U.S. 319 (1921). It is well-settled that a State lawvhich provides
that when a child is not mentioned in a will he shall take an intestate

share ha's no application to Indian wills. Estate of Harry Shale,
IA-880 (November 21, 1958). The examiner is -not bound to apply a
State statute regarding pretermitted heirs. 8Estateof Charles Clevient
Richard,IA-1260 (July 5,1963).
Pursuant to 25 CFR sec. 15.17 a petition for rehearing iust be
under oath and present a specific and concise statement of the grounds
upon- which it is based. If the petition presents newly discovered evidence, it must state a justifiable reason for failure to'discover and presentfthelevidehce'at the heTa'ing,and must;be accompanied by a sworn
statement from at least one disinterested person who has knowledge of
the facts. In the instant case, there was no petition under oath, no
justification for the presentation of new evidence, and no sworn statement from the witness, Ethel Tough, concarning the alteration in the
will. In order to maintairii some form of compliance with the regulations, at'least the essentials of legal procedure midst be applied. We
believe the hearing examiner was more thah lenient in his treatment
of the petition for rehearing. In light of the failure'to meet the'requirements set forth in the regulations for a petition for rehearing,
the hearing examiner might well have dismissed the petition as improperly flied

Under the authority delegated to the Board of Indian Appeals by
the Scretary- of the Iterior, this decision is final for the Department. 3 F.R.-12081.'The A'pellant' petition for rehearing is denied and the hearing examiner's decision of March 4'1969, is affirmed.
JAMIESM. DAY, HelAber,
I

-\.
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Board of Indian Appeals.
I CoNCU:
DArm MCKEE, Clcarman.
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ACCOUNTS
- REFUNDS

--
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1. Where a noncompetitive oil and gas lease is canceled as having been
erroneously issued in derogation of the rights of prior qualified
applicants, this Pepartment will order that a refund of the rentals paid for the lease be made to the lessee upon his application
for repayment if the cncellation is in no way due to: any fault
of the lessee and provided there is no arrangement or agreement

between lssee and other parties and there is no evidenceof fraud
-b

-------------___ - ------___---------------

collusionz_

AUGUST 8, 1953
1. A right-of-way within the meaning of section.,1(7) of the act of Au*gust.S, 1953, 67 Stat. 495, 16 U.S.C. b(7) (1964) which authorizes
the Secretary of the Interior to acquire lands and interests in
lands, including scenic easements, in lands adjacent to a road
right-of-way located within area . of the National Park System,
need not be limited to only roads open to vehicular motor traffic.
The towpath of the Chesapeake and Ohio Canal National Monument is a road right-of-way within the meaning of that act.-

166

ACT

69

ACT OF NOVEMBER 4, 1963

1. When a tribe-receives separate loans for-expert assistance on several
claims against the United States, repayment from an award on a
claim is only required to the extent needed to repay the loan made

for expert assistance on the particular claim on which the award
was

granted,-_

__

-_____

ADMINISTRATIVE PROCEDURE ACT
PUBLIC INFORMATION

=

= _-_-_-_-__
7

__

__-

20

:

1. Where a substantial change is made in the procedure which the public
* must follow in dealing with an agency as a result of.delegation of
direction-of Federal employees pursuant to the provisionsof R. S.
sec. 2072, 25 U.S.C. sec. 48(1964), the provisions of the Administra* tive Procedure Act, 5 U.S.C. secs. 551-559 (Supp. IV, 1965-1968),
requiring public notice !of description-of agency organization and
-channels through which public may deal with the agency must be
complied with… _ _50
ALASKAHOMESTEADS

1. "Valid Bisting Rights." Since a withdrawal made by. Public Land
- Order 4502 is subject to "valid existing rights,,' -a successful contestant of a homestead entry may exercise the preference right he
had earned upon the cancellation of the contested entry; although
it had not been actually. awarded prior to the withdrawal; how.ever, an application filed by him prior to notation of the cancellation is premature and must be rejected-____- ____-___273
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1. Under the appropriation Act for the Department.of the Interior for
fiscal 1970, 83 Stat. 147, there may be paid out of an award
of the Indian Claims Comnission' only the attorney fees and expenses of litigation incurred in obtaining the award, plus expenses
for program planning, until other legislation authorizes other use
of the

award…---

= __

= _20

BONNEVILLE POWER ADMINISTRATION
GENERALLY

1. The Bonneville Power Administrator has authority to enter into firm,
long-term agreements with preference customer participants in

the Trojan project and in other projects in the hydrotherial
power program under which BPA takes the participants' share of
project output and agrees to pay the participants under net billing
arrangements for.their share of project costs from a date certain
whether or not the project is operable…
__ _=_

141

BUREAU OF RECLAMATION
EXCESS LANDS

1. Involving 319.3 acres of land covered by water right applications
under sec. 5 of the 1902 Act (31 Stat. 790) and see. 3 of the 1912
Act (37 Stat. 265); when full payout of construction charges has
been made and when the Secretary determines that a general
pattern of family size ownership has been established in the area,
then the Secretary must deliver water, if available, to the entire
tract, including the 159.3 acres of "excess" lands
…__
_-__-265
COLOR OR CLAIM OF TITLE
GENERALLY

1. Where applicants for land under the Color of Title Act have shown
deeds giving color of title to three lots back to 1890, and there is
nothing in the deeds or Bureau records showing lack of good faith
on the part of the holders in the chain' of title, a Bureau decision
rejecting the application on the ground that there was no good
faith holding of the land under a claim or color of title will bereversed and the case remanded for further processing to ascertain
whether the improvement or cultivation requirements for a class
1 claim have been, met, or whether taxes have been paid back
to January 1, 1901, to support a class 2 claim…_
_60
…
DESCRIPTION OF LAND;

1. Deeds which describe by regular survey subdivisions lands which in
a regular survey section would extend.to the: northernmost-and
westernmost boundaries of a section give color of title to lots in
an- irregular section which fall- within the area normally described by such aliquot parts -__ __--___--------_______--_
GOOD FAITH

1. Where color.of title to a narrow strip of land lying along the west
'and-north boundaries of a section derives originally from a homestead 'patent and is based on deeds which-describe the patented
land in terms of regular sub-divisions which would be expected to
extend to the west and north boundaries of the section, the' fact
that a resurvey of the section; which divides it: into lots, is sus-
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ceptible of,'but does not necessarily require, the interpretation
ithat the homestead entry did not include the strip of land in ques'tion does not support the conclusion that the grantees of the strip
__ _59
did not hold it in good faith--':
CONTESTS AND PROTESTS
PREFERENCE RIGHT OF CONTESTANT

1. "Valid Eccisting Rights." Since a withdrawal made b Public Land
- Order4502 is subject to "valid existing rights,?' a successful contestant of a homestead entry may exercise the preference right
he had earned upon the cancellation 'of the contested entry,
although it had not been actually awarded prior to the withdrawal; however, an application filed by him prior to notation
of the cancellation is premature and must be rejected __ ___-__

5

CONTRACTS
CONSTRUCTIONAND OPERATION

Actions of Parties
1. Where an RFP leading to the award of a cost-plus-a-fixed-fee construction contract included an item for "other presently undefinable -work," and where throughout the period of contract per. formance the Government utilized this item to order work and
services not covered 'by other contract items, the Board deter' mined that the contractor was entitled to be compensated for the
cost of engineering services so ordered even though the RFP was
not referenced in or otherwise incorporated into the contract

and notwithstanding the Government's contention that the services were not ordered or accepted by anyone having authority to
do so-

_

2. Where a cost-plus-a-fixed-fee construction contract was terminated
in part for the convenience of the Government, the fee payable on
terminated work was governed by the' terinination for convenience clause which provided that fee would be payable in proportion to work fafcomplished The termination could not have the
effect of converting payments the contractor agreed would be fee
into costs
__…… __
3. Where under West Virginia law an excise tax on- motor fuel consumed in performance of a cost-plus-a-fixed-fee construction contract was refundable and where by reason of the contractor's conclusion that the' tax did not apply because of the constitutional
immunity of the Federal Government from a state tax the contractor failed to make timely application for a refund of the tax,
the Board determined that the amount of the tax was not an allowable cost of the contract'…'…
------_
4 Where a contractot'i nitial poposal 'in response to an REP leading
to the award of a cost-plus-a-fixed-fee construction contract contained a fixed-fee of nine percent of estimated costs and in sub-

213

213

213

seqient negotiationsthe estimated cost of the coutract was raised
awhile the'amount of the fixed-fee remained unchanged, the percentage of fee to estimated 'costs was necessarily reduced. 'The

'Udard' detemined that it would' be; unreasonabf and contrary
to the contract for-any-substantial portion- of-the contract not to
bear a pro-rata allocation of fee_------------------------------

213
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Action of.Parties 7 Continued .
5. Where excavation exceeding estimated quantities in a.eost-plus-a-fixed
eonstruction contract was -attributable t. .designI changes. the
.Board holds that. such changes entitled the, contractor to addi-;
tional fee. However, the Board determined-'that in the, circumstances present here the contractor assumed the risk of the: act,
c uracy of estimates and overruns attributable 'tomerrors-inthe,
214
. estimates could not be the basis of additional fee__-_-_-_
6. Where the contracting officer determined to settle a cost-type construction contract on the. basis of allowable, booked costs in preference to determining.-applicable .overhead. and G&A rates, the
Government could not disallow bid and proposal expenses upon
the ground they made no contribution to the contract. The Board
determined that a regulation prohibiting bid and proposal ex- .
penses as an allowable cost of cost-type, construetion. contracts
became effective after the execution of the contract and thus was
214
---- _ __ --- -- 7---------- -----------------not applicable
21
not ppliable__
7. Where a supervisory employee of a cost-plus-a-fixe'd-fee 'construction
contractor was given a jeep as an' inducement to remain in the
contractor's employ and where the employee's compensation> including the jeep was fair 'and reasonable, the Board determined
214
that the cost of the jeep was an allowable cost of the contract_
8. Where a regulation in effect at the time of execution of a cost-pius-afixed-fee construction contract provided that the costs of storing
records subsequent to contract completion were not allowable,
214
the contractor's claim for such costs was denied…_
9. Where a cost-plus-a-fixed-fee construction contract provided that the
sole proprietor conitract6would devote his full time to supervision
of the work and contemplated that the contractor's compensation
for such supervision would be from fee, the contractor's claim for
management costs upon the ground contract performance was
__-215
__more onerous than anticipated was denied _ __AllowableCosts

1. Where an REP leading to the award of a cost-plus-a-fixed-fee construction contract included an item for "other presently undefinable
work," and where throughout the period of contract performance
the Government utilized this item to. order work and services
not.covered by other contract items, the Board determined that
the contractor was entitled to be compensatedfor the cost of en.gineering services so 'orderedeven though.the REP- was'not referenced in or otherwise incorporated into the contract and notwithstanding the Government's contention that the services were not
ordered or accepted by anyone having authority, to do so-__
2. Where a cost-plus-a-fixed-fee construction contract was terminated
in part for the convenience of the Government, the fee payable
on terminated work was governed by the termination for convenience clause which provided that fee would be payable in proportion to work accomplished. The termination could not have
the effect of converting payments the contractor agreed would be
__-__
------------------------------.fee into costs
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213
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3. Where under West Virginia law an excise tax on motor fuel consumed
in performance of a cost-plus-a-fixed-fee construction contract was
refundable and where by reason of the contractor's conclusion
that the tax did not apply because of the constitutional immunity
of the Federal Government from a state tax the contractor failed
to make timely application for a refund of the tax, the Board determined that the amount of the tax was not an allowable cost
of the contract……

__

__ I ____-__
--

-_-__-_____-___-213

4. Where a contractor's initial proposal in response to an RFP leading
to the award of a cost-plus-a-fixed-fee construction contract contained a fixed-fee of nine percent of estimated costs and in subsequent negotiations the estimated cost of the contract was raised
while the amount of the fixed-fee remained unchanged, the percentage of fee to estimated costs was necessarily reduced. The
Board determined that it would be unreasonable and contrary to
the contract for any substantial portion of the contract not to
bear a pro-rata allocation of fee ____-______-__-____-___-___5. Where excavation exceeding estimated quantities in a cost-plus-afixed-fee construction contract was attributable to design changes
- the Board holds that such changes entitled the contractor to additional fee. However, the Board determined that in the circum-

213

stances present here the contractor assumed the risk of the ac6.

7.

8.

9.

curacy of estimates and overruns attributable to errors in the
estimates could not be the basis of additional fee
…__-_-__-…
Where the contracting officer determined to settle a cost-type construction contract on the basis of allowable, booked costs in preference to determining applicable overhead and G&A rates, the
Government could not disallow bid and proposal expenses upon
the ground they made no contribution to the contract.- The Board
determined that a regulation prohibiting bid and proposal expenses as an allowable cost of cost-type construction contracts
became effective after the execution of the contract and thus was
not applicable -__
I-------------------Where a supervisory employee of a cost-plus-a-fixed-fee construction
contractor was given a jeep as an inducement to remain in the
contractor's employ and where the employee's compensation including the jeep was fair and reasonable, the Board determined
that the cost of the jeep was an allowable' cost of the contract-__
Where a regulation in effect at the time of execution of a cost-plusa-fixed-fee construction contract provided that the costs of storing records subsequent to contract completion were not allowable,
the contractor's claim for such costs was denied
…_-__-_-214
…
A cost-type contractor's claim for interest because its vouchers were
paid late was dismissed because it was a claim for breach of con-

tract over which the Board has no jurisdiction

214

214

……
_'-_-_-__- 214

10. Where a cost-plus-a-fixed-fee construction contract provided that the
sole proprietor contractor would devote his full time to supervision
of the work and contemplated that the contractor's compensation
for such supervision would be from fee, the contractor's claim for
management costs upon the ground contract performance was
more onerous than anticipated was denied -----------------

414-185-71-5
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215
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Changed Conditions
1. A first category changed conditions claim is denied where, in a case
decided upon the record without a hearing, the Board finds that
the appellant has failed to show by a preponderance of evidence
that the sand content of the designated borrow area differed materially from the representations made by the Government; or
thatinformation
allegedly withheld by the Government affected
the appellant's bid with respect to either the sand content represented to be present or the pit recovery factor used. The Board
notes (i) that the only testing performed by the appellant to
determine sand content was done some eighteen months after contract completion (ii) that such testing involved three of twentythree test borings for which information was shown by the Government in the invitation; and (iii) that the results of the appellant's testing (as contrasted with that of the Government)
were stated as conclusions without any details being furnished
as to the method employed in testing or grading of the samples
*
taken. In addition, the Board found that appellant had failed to
offer any evidence to support its contention that the so-called
total accountability approach was based upon an accepted trade

practice…--

----------------------------------

Page

127

2; Claims of changed conditions in both the first and second category
are denied, in a case decided upon the record without a hearing,
where the Board finds that appellant has failed to show by a
preponderance of evidence that changed. conditions in either category were encountered. With respect to the first category changed
conditions claim, 'the Board noted that the appellant's action in
acknowledging the accuracy of information provided in the Government's test borings would appear to preclude appellant from
relying upon the contention that the conditions represented by the
Government's test borings were materially different than conditions encountered in actual excavation. Respecting the second
category changed conditions claim, the Board found (i) that conditions encountered could not be said to be unknown where the
appellant acknowledged that the physical conditions and char-

acteristics of all materials tested throughout the Government's
aggregate source were consistent with its prebid studies; and (ii)
that conditions encountered could not be said to be unusual where

the appellant acknowledgedthat prior to bid it had anticipated
that conditions of the type encountered would be met and failed
to show that the adverse conditions present -were materially different than should have been expected-____
_______-__-_-128
- n Changes and Extras
1. The release of transmission line right-of-way in discontinuous lengths
which seriously disrupts the right-of-way -clearing operation resuits in a constructive change entitling the contractor to an equitable adjustment for the added costs of clearing due to the disruption of work-_______
187
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2. Where an RFP leading to the award of a cost-plus-a-fixed-fee construction contract included an item for "other presently undefinable
work," and where throughout the period of contract performance
the Government tilized this item to order work and services
not covered by other contract items, the Board determined that
the contractor was entitled to be compensated for the cost of engineering services so ordered even though the RFP was not referenced in or otherwise incorporated into the contract and notwithstanding the Government's contention that the services were
not ordered or accepted by anyone having authority to do so
S. The contractor is entitled to compensation for a change for moving
a transmission line tower approximately 80 feet from where it
had been erected to where it should have been erected when the
evidence shows that the contractor had initially erected the tower
on a site staked by the Government as the tower site and contractor had made an adequate check of such site before erecting

thetower…

279

Page

213

_260 …

Drawings and Specifications

1. When there is a conflict between drawings, and the evidence shows
that the conflict was not obvious or patent, a contractor is entitled to an equitable adjustment for the additional expense attributable to the Government's design and coordination failures
and to an appropriate time extension -___-__-_-__-____-__
2. Where the specifications are speefic and complete as to the inclusion
of the disputed work in the contract, a claim for an equitable adjustment for a constructive change, based upon omission of details in the drawings, is denied in accordance with Article 2 of
Standard Form 23-A which states that anything mentioned in
the specifications and not shown on the drawings shall be of like
effect as if shown or mentioned in both--____-__-__-__-_____-_
Estimated Quantities
1. Where excavation exceeding estimated quantities in a cost-plus-afixed-fee construction contract was attributable to design changes
the Board holds that such changes entitled the contractor to
additional fee. However, the Board determined that in the circumstances present here the contractor assumed the risk of the
accuracy of estimates and overruns attributable to errors in the
estimates could not be the basis of additional fee
___
… _
General Rules of Construction
1. The contractor is entitled to compensation for a change for moving
a transmission line tower approximately 80 feet from where it
had been erected to where it should have been erected when the
evidence shows that the contractor had initially erected the tower
on a site staked by the Government as the tower site and contractor
had made an adequate check of such site before erecting the

22

57

214

tower…
_-__--__----_--___--_______------_-
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Government-Furnished Property
1. An appeal will be dismissed where the claim is founded upon a delay
of the Government in delivery of Government-furnished property,
pump-turbines and control units, for incorporation in a dam.
The Board has no jurisdiction over claims for the cost effects of
delay absent a contract provision so providing------------------Intent of Parties
1. Where. a cost-plus-a-fixed-fee construction contract provided that the
sole proprietor contractor would devote his full time to supervision
of the work and contemplated that the contractor's compensation
for such supervision would be from fee, the contractor's claim for
management costs upon the ground contract performance was
215
…
more onerous than anticipated was denied…
Notices
1. Appellant's request to consolidated two appeals for purposes of hearing
in Jackson, Mississippi, is granted, despite the Government's
urging that a separate hearing be held. for one of the appeals
limited to issues related to lack of timely notice of the claims
asserted, where the Board finds (i) that the two appeals are
closely related (ii) that the issues involved in the appeal as to
which the question of timeliness had been raised were relatively
simple, and (iii) that from the standpoint of convenience to prospective witnesses the record clearly established that Jackson,
Mississippi, was preferable to Washington, D.C., as the site for
the hearing. A Government request for the issuance of interrogatories to the appellant directed to the issue of timeliness of notice
of claim was granted, however, where the Board found that answers to the interrogatories propounded would narrow the issues
78
__--_____-__-_-__-_____-____in advance of hearing ------2. When unavailability of right-of-way results in an unreasonable delay
in issuing a notice to proceed, there may result a constructive
suspension of work requiring an adjustment for the increased costs
necessarily caused by the delay. The costs may include both
those incurred during the period of the delay and those incurred
…_-___-__-__-_-187
later as the direct consequence of the delay
Subcontractors and Suppliers
1. Where under West Virginia law an excise tax on motor, fuel consumed
in performance of a cost-plus-a-fixed-fee construction contract was
refundable and where by reason of the contractor's conclusion that
the tax did not apply because of the constitutional immunity of

the Federal Governmentfrom a state tax the contractor failed to
make timely application for a refund of the tax, the Board determined that the amount of the tax was not an allowable cost of the

contract…------------------------------------------------2. A contiaetor's claims for, excusable delay based upon an equipment
breakdown and machining difficulty encountered by its first tier
subcontractor were denied in view of the general rule that labor,
plant, equipment and materials adequate for contract performance

are the contractor's responsibilityand that manufacturing difficulties are not per se a basis for excusable delay. While under the rule
of Schweigert v. United States, 181 Ct. Cl. 1184, a contractor is
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entitled to be excused for delays attributable solely to a second tier

Page

subcontractor without a showingthat the secondtier subcontractor
was free from fault or negligence, a contractor's claim for excusable delay based on the machining difficulties occasioned by the
action of a second tier subcontractor in rolling the wrong material,
the proper material being unavailable, was denied where the contractor's evidence reflected that the difficulties concerned only one
of two gates, which the contract required be shipped concurrently-

249

DISPUTES AND REMEDIES

Burden of Proof
I. A first category changed conditions claim is denied where, in a case
decided upon the record without a hearing, the Board finds that
the appellant has failed to show by a preponderance of evidence
that the sand content of the designated borrow area differed
materially from the representations made by the Government; or
that information allegedly withheld by the Government affected
the appellant's bid with respect to either the sand content represented to be present or the pit recovery factor used. The Board
notes () that the only testing performed by the appellant to determine sand content was done some eighteen months after contract completion (ii) that such testing involved three of twentythree test borings for which information was shown by the

Government in the invitation; and (iii) that the results of the

2.

appellant's testing (as contrasted with that of the Government)
were stated as conclusions without any details being furnished
as to the method employed in testing or grading of the samples
taken. In addition, the Board found that appellant had failed to
offer any evidence to support its contention that the so-called
total accountability approach was based upon an accepted trade
practice- laims of changed conditions in both the first and second category are
denied, in a case decided upon the record without a hearing, where
the Board finds that appellant has failed to show by a preponderance of evidence that changed conditions in either category were
encountered. With respect to the first category changed conditions
claim, the Board noted that the appellant's action in acknowledging the accuracy of information provided in the Government's test
'borings would appear to preclude appellant from relying upon the
contention that the conditions represented by the Government's
test borings were materially different than conditions encountered
in actual excavation. Respecting the second category changed conditions claim, the Board found (i) that conditions encountered
could not be said to be unknown where the appellant acknowledged

127

that the physical conditions and characteristics of all materials
tested throughout the Government's aggregate source were consistent with its prebid studies; and (ii) that conditions
encountered could not be said to be unusual where the appellant

acknowledgedthat prior to bid it had anticipated that conditions
of the type encountered would be met and failed to show that the
adverse conditions present were materially different than should
have been expected -_-------------------------------------
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3. Where the Government admitted that rainfull 50 percent or more
above normal occurred during certain months, but the contractor's
evidence indicated that normal rainfall would also stop the work
and did not distinguish between delays caused by normal and abnormal rainfall, its claim for excusable delay based on unusually
severe weather was denied. A claim of excusable delay based on the
'operation of the priorities system under the Defense Production
____--______-_-_-_
Act was granted--__------

Page

249

DAMAGES

Liquidated Damages
1. A provision for liquidated damages in a contract to supply six transformers for the sum of $2,562, which called for liquidated damages
to be imposed at a rate of $50 a day for the first 15 days of delay in
delivery and $100 a day for each day thereafter, and which was the
basis of an assessment of $8000, against the contractor, constitutes
an unenforceable penalty since in the circumstances presented the
Board found the damages assessable were not a reasonable forecast of just compensation for the harm caused by the breach_----2. Sinee actual damage is not a prerequisite to the validity of a provision
for liquidated damages, the Government's admission that it suffered no actual damage did not preclude enforcement of a liqui-

dated damage clause-- --

--

74-

249

3. A contractor's claims for excusable delay based upon an equipment
breakdown and machining difficulties encountered by its first tier
subcontractor were denied in view of the general rule that labor,
plant, equipment and materials adequate for contract performance

are the contractor's responsibility and that manufacturing difficulties are not per se a basis for excusable delay. While under the
rule of Schweigert v. United States, 181 Ct. C1.1184, a contractor
is entitled to be excused for delays attributable solely to a second
tier subcontractor without a showing that the second tier subcontractor was free from fault or negligence, a contractor's claim
for excusable delay based on the machining difficulties occasioned
by the action of a second tier subcontractor in rolling the wrong
material, the proper material being unavailable, was denied where
contractor's evidence reflected that the difficulties concerned only
one of two gates, which the contract required be shipped concurrently

-

_-- __--_--

________--_----_______--_--___

Equitable Adjustments
1. In the absenge of actual cost data for a large part of the claimed extra
costs and in circumstances where estimates of such costs have
been based primarily on formula cost of ownership figures for
equipment for the time involved, formula calculations of fuel and
oil costs, and a pro rata distribution of labor costs, the Board will
use a jury verdict approach to determine the amount of an equitable adjustment for a changed condition to which the contractor
is entitled… __----_----____--___--____--___--_--_--__-________2. When unavailability of right-of-way results in an unreaonable delay
in issuing a notice to proceed, there may result a constructive
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suspension of work requiring an adjustment for the increased
costs necessarily caused by the delay. The costs may include both
those incurred during the period of the delay and those incurred

later as the direct consequenceof the delay…

___ _

Page

187

3. The release of transmission line right-of-way in discontinuous
lengths which seriously disrupts the right-of-way clearing operation results in a constructive change entitling the contractor to
an equitable adjustment for the added costs of clearing due to the
disruption of work… ___ ____--___--_--______-____-__-______-187
4. A written order to the contractor to complete work by the date fixed
in the contract for completion is an order to accelerate constituting
a change when at the time of issuance the contractor was admittedly entitled to extensions of time which had been requested
but not yet granted, and the contractor in fact accelerates. The
contractor is entitled to an equitable adjustment for the increased
costs due to the accelerated effort…
------------------187
DISPUTES AND REMEDIES

Jurisdiction
1. An appeal will be dismissed where the claim is founded upon a delay of the Government in delivery of Government-furnished property, pump-turbines and control units, for incorporation in a dam.
The Board has no jurisdiction over claims for the cost effects of
delay absent a contract provision so providing
…_-__-____2. The Board's jurisdiction being appellate only, a claim not previously
submitted to the contracting officer will be remanded to him for

his decision…

…

------------

I

57

3. A cost-type contractor's claim for interest because its vouchers were
paid late was dismissed because it was a claim for breach of con-

tract overwhich the Board has no jurisdiction… __-_-_-_____-_-214
4. A cost-plus-a-fixed-fee construction contractor's claim for special
termination costs which had not been passed upon by the contracting officer would be remanded since the Board's jurisdiction is appellate only -_----_--_----------_--_------_
Substantial Evidence
1. A motion by an appellant to expunge numerous exhibits from the appeal file predicated primarily upon the ground that their inclusion
without affording an opportunity for cross-examination of the authors of the various documents would be violative of due process,
was granted only to the extent that the record fails to indicate
that the contracting officer had in fact considered the questioned
exhibits in making the findings appealed from. In support of its
ruling the Board notes that (1) the Board's rules specifically provide for the composition of the appeal file; (ii) comparable rules
of other boards have been determined not to be violative of due
process; (iii) where a hearing is held the probative value to be
given to appeal file exhibits will be determined by the evidence
offered in support by witnesses subject to cross-examination; (iv)
expunging an exhibit from the appeal file is no indication of the
ruling the Board may make if the exhibit is proffered at the hear-
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Substantial Evidence-Continued
ing; and (v) as for summaries and other exhibits expunged from
the appeal file the Government may wish to resort to discovery,
where appropriate, to establish the accuracy of particular ex-

Page

_------______-_______-106
-hibits -___________--______________

Termination for Convenience
1. Where a cost-plus-a-fixed-fee construction contract was terminated in
part for the convenience of the Government, the fee payable on
terminated work was governed by the termination for convenience
clause which provided that fee would be payable in proportion
to work accomplished. The termination could not have the effect
of converting payments the contractor agreed would be fee into
--costs _…_--__ __-- --__----_-

213

FORMATION AND VALIDITY

Construction Contracts
1. Where a contractor's initial proposal in response to an RFP leading
to the award of a cost-plus-a-fixed-fee construction contract contained a fixed-fee of nine percent of estimated costs and- insubsequent negotiations the estimated cost of the the contract was
raised while the amount of the fixed-fee reexamined unchanged,
the percentage of fee to estimated costs was necessarily reduced.
The Board determined that it would be unreasonable and contrary
to the contract for any substantial portion of the contract not to
bear a pro-rata allocation of fee…
_____-_-____- _____-___-213
Cost-Type Contracts
1. Where the contracting officer determined to settle a cost-type construction contract on the basis of allowable, booked costs in preference to determining applicable overhead and G&A rates, the
Government could not disallow bid and proposal expenses upon
the ground they made no contribution to the contract. The Board
determined that a regulation prohibiting bid and proposal expenses as an allowable cost of cost-type construction contracts
became effective after the execution of the contract and thus was
not applicable -___--_----_--__------_--_------__
214
Merger of Preliminary Agreements
1. Where an REP leading to the award of a cost-plus-a-fixed-fee construction contract included an item for "other presently undefinable work," and where throughout the period of contract performance the Government utilized this item to order work and
services not covered by other contract items, the Board determined that the contractor was entitled to be compensated for the
cost of engineering services so ordered even though the REP was
not referenced in or otherwise incorporated into the contract and
notwithstanding the Government's contention that the services
were not ordered or accepted by anyone having authority to do
so ---------------------------------------------------------PERFORMANCE OR DEFAULT

_

Acceleration
1. A written order to the contractor to complete work by the date fixed
in the contract for completion is an order to accelerate constitut-
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ing a change when at the time of issuance the contractor was
admittedly entitled to extensions of time which had been requested
but not yet granted, and the contractor in fact accelerates. The
contractor is entitled to an equitable adjustment for the increased
eosts due to the accelerated effort… _ _ ____ _187
Excusable Delays
1. When there is a conflict between drawings, and the evidence shows
that the conflict was not obvious or patent, a contractor is entitled
to an equitable adjustment for the additional expense attributable
to the Government's design and coordination failures and to an
appropriate time extension… _-- _____- _____-______________- 22
2. A contractor's claims for excusable delay based upon an equipment
breakdown and machining difficulties encountered by its first tier
subconstractor were denied in view of the general rule that labor,
plant, equipment and materials adequate for contract performance

are the contractor's responsibility and that manufacturing difficulties are not per se a basis for excusable delay. While under the
rule of Schweigert v. United States, 181 Ct. Cl. 1184, a contractor
is entitled to be excused for delays attributable solely to a second

tier subcontractor without a showing that the second tier subcontractor's claim for excusable delay based on the machining
difficulties occasioned by the 'action of a second tier subcontractor
in rolling the wrong material, the proper material being unavailable, was denied where contractor's evidence reflected that the
difficulties concerned only one of two gates, which the contract
required be shipped concurrently -_-______-_________-__-_
3. Where the Government admitted that rainfall 50 percent or more
above normal occurred during certain months, but the contractor's
evidence indicated that normal rainfall would also stop the work
and did not distinguish between delays caused by normal and abnormal rainfall, its claim for excusable delay based on unusually
severe weather was denied. A claim of excusable delay based on
the operation of the priorities system under the Defense Production Act was granted-__-- _------_--_-_-_-_-_
Suspension of Work
1. When unavailability of right-of-way results in an unreasonable delay
in issuing a notice to proceed, there may result a constructive suspension of work requiring an adjustment for the increased costs
necessarily caused by the delay. The costs may include both those
incurred during the period of the delay and those incurred later
as the direct consequence of the delay--_-____-__-_-________
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FEDERAL COAL MINE HEALTH AND SAFETY ACT
GENERALLY

1. The Board of Mine Operations Appeals has not been delegated general
supervisory authority over the entire spectrum of the Bureau's
various enforcement responsibilities. The Secretary's delegation
to the Board was intended primarily to create 'an independent adjudiciary forum for review of proceedings initiated, not by the
Board, but by an appropriate interested party or by the Bureau__

Page

149

APPEALS

1. A determination by the Bureau of Mines that an operator has totally
abated an alleged violation of a mandatory health or safety standard is not reviewable by the Board of Mine Operations Appeals--2. A document issued by the Bureau of Mines to an operator finding a
violation of a mandatory health or safety standard constitutes
a notice subject to review by the Board of Mine Operations Appeals. Such a document is a reviewable notice whether or not it
contains a requirement that the operator abate the alleged violation within a definite time
______-________-____
3. In an unusual case, the meaning and effect of notices issued under seetion 104 (b) was not sufficiently clear to permit the parties entitled
to seek review thereof to fairly exercise that right. Consequently,
the 30-day statutory period for filing applications for review did
not begin to run until the Bureau of Mines clarified the notices
by stating its position as to their meaning and effect___________
4. On review of a notice of violation issued pursuant to section 104(b),
the scope of review does not include issues which bear solely on
facts required to be found by the Bureau of Mines to issue a notice
under section 104 (h) _--___---___-----_-__-____-____-____
5. The Board of Mine Operations Appeals may dismiss an application
for review of a notice or order, with or without leave to submit
an amended application, if the application fails to comply with the
statute, with the Board's rules, or with an order of the Board
or and Examiner --__
6. The Board of Mine Operations Appeals may dismiss an application
for review of a notice or an order where the applicant fails to present evidence sufficient to support findings of fact in his favor__
7. An applicant for review of a notice or order should be permitted to

withdraw his application at any time

___-_-__-_-_-_-_-_

149

149

149

150

150

150
150

FINDINGS, NOTICESAND ORDERS

1. Section 104 (a) of the Act requires the Bureau of Mines to issue an
immediate order of withdrawal upon a finding of imminent
danger, whether or not equipment necessary to abate the condi150
tion causing such danger is available to the operator ----2. Where a condition which may lead to imminent danger exists, the
Board of Mine Operations Appeals, in a proceeding under section
104(h) of the Act, may issue an order requiring withdrawal of
miners, after public hearing, whether or not equipment necessary
to abate the condition exists; but an order of withdrawal is not
150
…________________-__
required as in the case of section 104(a)
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Page

3. Safety of miners is always a relevant consideration in determining a
reasonable time for abatement of violations of mandatory standards. Other relevant considerations include the fact of violation

and the availability of equipment. In certain circumstances, difficulty of abatement may be a relevant consideration -

-___

150

FEDERAL EMPLOYEES AND OFFICERS
GENERALLY

1. The authority to direct the employment of Federal employees which
the Secretary of the Interior may delegate to an Indian tribe pursuant to the provisions of R.S. sec. 2072, 25 U.S.C. sec. 4 (1964),
is that authority related to the direction of employees and within
the general range of the duties of their employment
…_____-__-__49
APPOINTMENT

1. The authority to direct the employment of Federal employees which
the Secretary of the Interior may delegate to an Indian tribe pursuant to the provisions

of R.S. sec. 2072, 25 U.S.C. sec. 48 (1964),

may not include authority to employ, promote, or evaluate the
performance of employees, nor authority to approve the alienation
of rights in trust property, nor authority over Individual Indian
Money accounts, nor authority to expend or encumber appropriated Federal funds; nor authority to review or approve tribal
actions, nor authority which would abrogate employee rights
granted by Executive order or regulation, nor authority to issue,
amend, or waive Federal regulations -_-__-________-__-_____

49

DISCIPLINARY ACTION

1. The authority to direct the employment of Federal employees which
the Secretary of the Interior may delegate to an Indian tribe pursuant to the provisions of R.S. sec. 2072, 25 U.S.C. sec. 48 (1964),
may not include authority to employ, promote, or evaluate the performance of employees, nor authority to approve the alienation
of rights in trust property, nor authority over Individual Indian
Money accounts, nor authority to expend or encumber appropriated Federal funds; nor authority to review or approve tribal actions, nor authority which would abrogate employee rights granted
by Executive order or regulation, nor authority to issue, amend,
or waive Federal regulations- -___________

49

PROMOTION

1. The authority to direct the employment of Federal employees which
the Secretary of the Interior may delegate to an Indian tribe
pursuant

to the provisions

of R.S. see 2072, 25 U.S.C. sec. 48

(1964), may not include authority to employ, promote, or evaluate the performance of employees, nor authority to approve the
alienation of rights in trust property, nor authority over Individual Indian Money accounts, nor authority to expend or encumber

appropriated Federal funds; nor authority to review or approve
tribal actions, nor authority which would abrogate employee
rights granted by Executive order or regulation, nor authority to
issue, amend, or waive Federal regulations…
____-_-_-_-__-

49
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1. The authority to direct the employment of Federal employees which
the Secretary of the Interior may delegate to an Indian tribe
pursuant

to the provisions

of R.S. see. 2072, 25 U.S.C. sec. 45

(1964), may not include authority to employ, promote, or evaluate the performance of employees, nor authority to approve the
alienation of rights in trust property, nor authority over Individual Indian Money accounts, nor authority to expend or encumber appropriated Federal funds; nor authority to review or approve tribal actions, nor authority which would abrogate employee rights granted by Executive order or regulation, nor authority to issue, amend, or waive Federal regulations…
__ _

49

SEPARATION

1. The authority to direot the employment of Federal employees which
the Secretary of the Interior may delegate to an Indian tribe
pursuant to the provisions of R.S. see. 2072, 25 U.S.C. sec. 48
(1964), may not include authority to employ, promote, or evaluate
the performance of employees, nor authority to approve the alienation of rights in trust property, nor authority over Individual
Indian Money accounts, nor authority to expend or encumber appropriated Federal funds; nor authority to review or approve
tribal actions, nor authority which would abrogate employee
rights granted by Executive order or regulation, nor authority
to issue, amend, or waive Federal regulations _- _____-_

49

TENURE

1. The authority to direct the employment of Federal employees which
the Secretary of the Interior may delegate to an Indian tribe
pursuant

to the provisions

of R.S. sec. 2072, 25 U.S.C. sec. 48

(1964), may not include authority to employ, promote, or evaluate the performance of employees, nor authority to approve the
alienation of rights in trust property, nor authority over Individual Indian Money accounts, nor authority to expend or

encumber appropriated Federal funds; nor authority to review
or approve tribal actions, nor authority which would abrogate employee rights granted by Executive order or regulation, nor
authority to issue, amend, or waive Federal regulations
…_-____49
HOMESTEADS (ORDINARY)
PREFERENCE RIGHTS

1. "Valid E.wisting Rights." Since a withdrawal made by Public Land
Order 4502 is subject to "valid existing rights," a successful contestant of a homestead entry may exercise the preference right he
had earned upon the cancellation of the contested entry, although it
had not been actually awarded prior to the withdrawal; however,
an application filed by him prior to notation of the cancellation
is premature and must be rejected -_-__-____-_-____-_-__-___
INDIAN ECONOMICENTERPRISES

5

GENERALLY

1. Unauthorized use of government trademark registered by Indian
Arts and Crafts Board is illegal and is subject to criminal and
civil

sanctions

under

1

U.S.C. 1158 and

5 U.S.C. 1116 and

1117--------------------------------------------------------

4
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INDIAN LANDS
DESCENT AND DISTRIBUTION

Generally
1. When an Indian dies leaving a will made pursuant to 25 U.S.C. 373,
which meets Secretarial approval State laws pertaining to dower
or curtesy rights are not applicable and do not affect the matter in
which he devises his trust property…
____ _268
2. When the Board of Indian Appeals determines that the legal interpretation of a probate case is correct and that the case has been
properly conducted, decided and reviewed, its decision is the final
decision of the Department --------------------------Wills
1. A State law which provides that a child who is not named or provided
for in the will of his parent shall take as if the testator died intestate, is not applicable to Indian wills -__-_______-___-_____-_
2. A State law providing that a child shall take as if the parent died
intestate if the child is not named or provided for in his will does
not apply to Indian wills executed pursuant to 25 U.S.C. 373 _-_
INDIAN TRIBES

Page

268

270
270

GENERALLY

1. The authority to direct the employment of Federal employees which

the Secretary of the Interior may delegate to an Indian tribe
pursuant

to the provisions

of R.S. see. 2072, 25 U.S.C. sec. 48

(1964), is that authority related to the direction of employees
and within the general range of the duties of their employment_
2. The authority to direct the employment of Federal employees which
the Secretary of the Interior may delegate to an Indian tribe
pursuant

to the provisions

49

of R.S. sec. 2072, 25 U.S.C. sec. 48

(1964), may not include authority to employ, promote, or evaluate the performance of employees, nor authority to approve the
alienation of rights in trust property, nor authority over Individual Indian Money accounts, nor authority to expend or
encumber appropriated Federal funds; nor authority to review
or approve tribal actions, nor authority which would abrogate
employee rights granted by Executive order or regulation, nor
authority to issue, amend, or waive Federal regulations
…_
_
3. Indian tribes generally do not possess criminal jurisdiction over nonIndians unless there still remains in force a treaty provision
whereby a tribe acquired exclusive jurisdiction over such offenses" as provided by section 1152, Title 18, United States Code.

49

While that reference to exclusive tribal jurisdiction still appears in section 1152, it is doubtful that any such jurisdiction
has survived since, though initially some treaties may have

granted criminal jurisdiction over non-Indians,later treaty provisions usually required the tribes to seize and surrender offenders
to designated Federal officials…_----_
__ _ …_
__
___---113
ENROLLMENT

1. The enrollment actions of a tribal enrollment committee and a
tribal council, acting under a duly adopted and approved tribal
constitution that does not provide for review by the Secretary,
and in the absence of an applicable act of Congress, are final
insofar as they relate solely to tribal questions _
…__- __-116
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1. Once a tribal council acts to deny a person's application for enrollment, land there is no provision in the tribal constitution or
in an applicable act of Congress for appeal of that determination to the Secretary, there exists jurisdiction in the Secretary
to review only the effect of the council's action on the distribution of tribal assets over which the Secretary has been granted
authority as trustee by the Congress-_ __- ____-______-116
JUDGMENTFUNDS

1. When a tribe receives separate loans for expert assistance on several
claims against the United States, repayment from an award on a
claim is only required to the extent needed to repay the loan made
for expert assistance on the particular claim on which the award

was granted_---------------

-------------------------

20

2. Under the Appropriation Act for the Department of the Interior for
fiscal 1970, 83 Stat. 147, there may be paid out of an award of
the Indian Claims Commission only the attorney fees and expenses of litigation incurred in obtaining the award, plus expenses
for program planning, until other legislation authorizes other use

of the award -------------------------------------

20

INDIANS
CRIMINAL JURISDICTION

1. Indian tribes generally do not possess criminal jurisdiction over nonIndians unless there still remains in force a treaty provision
whereby a tribe acquired "exclusive jurisdiction over such offenses" as provided by section 1152, Title 18, United States Code.
While that reference to exclusive tribal jurisdiction still appears in section 1152, it is doubtful that any such jurisdiction
has survived since, though initially some treaties may have
granted criminal jurisdiction over non-Indians, later treaty provisions usually required the tribes to seize and surrender offenders

to designated Federal officials-

_ _-___-__-____-_____-113

LAW AND ORDER

1. Indian tribes generally do not possess criminal jurisdiction over nonIndians unless there still remains in force a treaty provision
whereby a tribe acquired "exclusive jurisdiction over such offenses" as provided by section 1152, Title 18, United States Code.

While that reference to exclusive tribal jurisdiction still appears in section 1152, it is doubtful that any such jurisdiction
has survived since, though initially some treaties may have

granted criminal jurisdiction over non-Indians,later treaty provisions usually required the tribes to seize and surrender offenders
to designated Federal officials-___-_-_-___-_-=___-_____-__
MINING CLAIMS
COMMONVARIETIES OF MINERALS

Generally
1. To satisfy the requirements for discovery on a placer mining claim
located for common varieties of sand and gravel before July 23,

1955,it must be shown that the materials within the limits of the
claim could have been extracted, removed, and marketed at a profit

as of that date; and where the evidence shows that there is an
abundant supply of similar sand and gravel in the area of the

113
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Generally-Continued
claim, that sand and gravel was being produced and sold in the area
on July 23, 1955, and that no sand and gravel had been or was being

Page

marketed from the claim as of that date, the fact that the material
on the claim is sufficient .both as to quantity and quality, as is the
abundant supply of similar material found in the area, and the fact
that 11,607 yards of material were taken from the claim free of
charge by two construction companies in 1961 for use as fill in the
construction of a road in 1961, are insufficient to show that
material from this particular claim could have been profitably
removed and marketed on July 23, 1955, and the claim is properly
declared null and void-_
____
2. There has been no discovery under the mining laws of a valuable
deposit of silica and wollastonite where they are constitutents of
a quartzite building stone and cannot be economically mined,
separated, and sold for other industrial or commercial purposes;
and where the building stone of which they are a part has no
unique property which gives it a special and distinct value for
building stone above that of other common varieties of stone,
mining claims for such material are subject to the aet of July 23,

83

1955-7
_----_----______--_--_--_-----_-_-

CONTESTS

1. Where a contest is brought against a mining claim on the ground of
lack of discovery, after the Government has made a prima facie
showing that there has not been a discovery, the burden of proof
is upon the contestees to show by a preponderance of the evidence
that a discovery has been made--___________-_- ________
2. The fact that a charge in a mining contest complaint may not adequately raise an issue does not vitiate a decision which rests upon
that issue where the contestee examined and cross-examined witnesses on it, the record demonstrates that he was aware that the
issue was important -to the resolution of the contest, and he has
not demonstrated that he has been prejudiced by the inartistic
allegations of the complaint I-----------------_
3. Where a hearing examiner's decision that a mining claim was validated
by a discovery of a valuable building stone deposit marketable prior to and subsequent to the act of July 23, 1955, is not supported by a preponderance of the evidence, the decision must be
overturned in that respect and the claim declared invalid-------4. Where information developed after a Departmental decision holding
a mining claim invalid indicates that it may have been based upon
inaccurate evidence, the prior decision will be set aside and the
case remanded for an administrative review of the patent appli-

83

84

97

cation in the light of the actual situation __-_-_-___-__-_-_-172
DETERMINATIONOF VALIDITY

1. Where a contest is brought against a mining claim on the ground of
lack of discovery, after the Government has made a prima facie
showing that there has not been a discovery, the burden of proof
is upon the contestees to show by a preponderance of the evidence
that a discovery has been made _--__-___-_-_-__-_____-__-
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DISCOVERY

Generally
1. There has been no discovery under the mining laws of a valuable
deposit of silica and wollastonite where they are constituents of
a quartzite building stone and cannot be economically mined,
separated and sold for other industrial or commercial purposes;
and where the building stone of which they are a part has no
unique property which gives it a special and distinct value for
building stone above that of other common varieties of stone,
mining claims for such material are subject to the act of July 23,
.1955- -------

_-______--_--_----_________--______-_-__-

2. Evidence which shows only that further prospecting should be undertaken to determine the presence of uranium in mining claims fails
to meet the test of discovery of a valuable mineral deposit under
the mining laws, which, at the least, requires that sufficient mineralization be shown to warrant a prudent man in expending
further time and money with the expectation of developing a
profitable mine-__- ____-----------------------------Marketability
1. To satisfy the requirements for discovery on a placer mining claim
located for common varieties of sand and gravel before July 23,
1955, it must be shown that the materials within the limits of the
claim could have been extracted, removed, and marketed at a profit
as of that date; and where the evidence shows that there is an
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abundant supply of similar sand and gravel in the area of the
claim, that sand and gravel was being produced and sold in the
area on July 23, 1955, and that no sand and gravel had been or
was being marketed from the claim as of that date, the fact that

the material on the claim is sufficientboth as to quantity and
quality, as is the abundant supply of similar material found in the
area, and the fact that 11,607 yards of material were taken from
the claim free of charge by two construction companies in 1961 for
use as fill in the construction of a road in 1961, are insufficient to
show that material from this particular claim could have been
profitably removed and marketed on July 23, 1955, and the claim
is properly declared null and void-_-_-__-_-______
-_-_
2. To satisfy the requirement that deposits of minerals of widespread
occurrence be "marketable" it is not enough that they are only
theoretically capable of being sold but it must be shown that the
mineral from the particular deposit could have been extracted,
sold, and marketed at a profit-------___________-_-__-___3. To hold that a mining claim located for a common variety of sand and
gravel prior to July 23, 1955, must be perfected by a discovery
(including marketability) made before that, date is not to give
retrospective application to the act of July 23, 1955, which bars
locations thereafter made for common varieties of sand and
gravel- - ___
_-- __-- _____-- _____________----_--__
_____4. To satisfy the requirement of discovery on a placer mining claim
located for sand and gravel prior to July 23, 1955, it must be shown
that the deposit could have been extracted, removed, and marketed
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at a profit as of that date and not as of some prospective date and
where claimants fail to make that showing the claim is properly
_________________-__-_--------declared null and void--
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HEARINGS

1. Where a hearing examiner's decision that a mining claim was validated by a discovery of. a valuable building stone deposit marketable prior to and subsequent to the act of July 23, 1955, is not
supported by a preponderance of the evidence, the decision must
__
…
be overturned in that respect and the claim declared invalid
2. A request for a further hearing in a mining claim contest wil be
denied where the forest Service objects, the contestees fail to show
any equitable basis for holding a further hearing, they fail to make
a tender of proof which would tend to establish a valid discovery,
and it appears that the request is simply for additional time to
prospect and attempt to make a discovery of a valuable mineral
deposit

97

--------------------------------------------------97

3. Where information developed after a Departmental decision holding a
mining claim invalid indicates that it may have been based upon
inaccurate evidence, the prior decision will be set aside and the
case remanded for an administrative review of the patent appli-

cation in the light of the actual situation…

__-____-_-___-__-172

LOCATION

1. To hold that a mining claIm located for a common variety of sand and
gravel prior to July 23, 1955, must be perfected by a discovery
(including marketability) made before that date is not to give
retrospective application to the act of July 23, 1955, which bars
locations thereafter made for common varieties of sand and
gravel _
LODE CLAIMS

___--_--____----_--__----__--__-=--______-_- 84

1. Lode claims cannot validly be located for deposits of quartzite building stone which under the act of August 4, 1892, can, be located
only as placer claims-_-- ______--____-___-_____-___-____-_

97

PLACER CLAIMS.

1. Lode claims cannot validly be located for deposits of quartzite building
stone which under the act of August 4. 1892, can be located only
as placed claims-___--__--______--__--___-----___-_____

97

MINING OCCUPANCY ACT
PRINCIPAL PLACE OF RESIDENCE

1. The act of October 23, 1962, requires that an applicant and his predecessors must have occupied valuable improvements on a mining
claim as a principal place of residence during the 7-year period
immediately preceding July 23, 1962, and where there is no evidence as to the use made of a claim during the first 5 years of that
period, and where the applicant indicates a desire to submit additional evidence relating to his own use of the claim during the
last 2 years of the qualifying period, the case will be remanded to
the Bureau of Land Management to permit the development of
additional evidence-_____--_------________--__-__-_-___-_-_

414-185-71
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QUALIFIED APPLICANT

1. The right or privilege to qualify as an applicant under the act. of
October 23,. 1962, cannot be assigned, but it may pass through
devise or descent in the same manner as that in which property
customarily is transferred by those means and the transfer is not
limited only to the first devisee…------------------_________
_
2. If the occupant-owner of residential improvements on an unpatented
mining claim could have qualified on October 23, 1962, as an appli-
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26

cant for relief under the act of that date, the right or privilege
of qualifying its not lost or destroyed by the failure of his heirs or
devisees, who seek the benefits of his eligibility, to reside upon the
claim- themselves.. _
---_---__-_______-__-__-

26

NATIONAL PARK SERVICE AREAS
LAND

Acquisition
1. A statutory authorization is necessary to support the acquisition of
land or an interest in land, including a scenic easement, regardless of whether the acquisition is by purchase or donation_-----

69

OIL AND GAS LEASES
APPLICATIONS
Description

1. Where an area sought to be excluded from a larger parcel of land in
oil and gas lease offer is described by metes and bounds in terms
which do not satisfy the pertinent regulation, it makes the offer
defective as to the parcel and subject to rejection to that extent--

10

CANCELLATION

1. Where an oil and gas lease is considered to have been terminated
pursuant to 30 U.S.C. sec. 188(b) and the rental-payment to pre-

clude such. termination had been timely submitted to the land
office but inadvertently applied to another lease account. and
then refunded to the payor when the lease to which payment had'
been attributed was relinquished, who accepted the refund without question, it is correct to hold that 'the lessee's rights in the
terminated lease have been extinquished, and that a new oil and
gas lease, duly issued for such lands and thereafter asssigned to a
bona fide purchaser, is valid-___-_-_-_-__-_-_____-_

207

EXTENSIONS

1. The statutory and regulatory requirements that there must be a discovery of oil or gas in paying, quantities on a segregated portion
of a lease in order to qualify another segregated portion of the
same lease for a two-year extension cannot be construed so as to
require that in every instance there must be a fully, completed
well on the site which is physically capable of producing oil or gas
in paying quantities prior to the date of expiration -___-___-_
RENTALS

1. Where a noncompetitive oil and gas lease is canceled as having been
erroneously issued in derogation of the rights of prior qualified

applicants, this Department'will order that a refund of the rentals
paid for the lease be made to the lessee upon his application for
repayment if the cancellation is inno way due to any fault of the
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: lessee and provided there is no arrangement or agreement between
lessee and other parties and there is no evidence of fraud or
collusion

______

---___------

166

2. Where an oil and gas lease is considered to have been terminated pursuant to 30 U.S.C. sec. 188(b) and the rental payment to preclude
such termination had been timely submitted to the land office but
inadvertently applied to another lease account, and then refunded
to the payor when the lease to which payment had been attributed
was relinquished, who accepted the refund without question, it is
correct to hold that the lessee's rights in the terminated lease have
been extinguished, and that a new oil and gas lease, duly issued for
such lands and thereafter assigned to a bona fide purchaser, is
valid -----------------------------------------------------_

207

TERMINATION

1. Where an oil and gas lease is considered to have been terminated
pursuant to 30 U.S.C. sec. 188(b) and the rental payment to preclude such termination had been timely submitted to the, land
office but inadvertently applied to another lease account, and then
refunded to the payor when the lease to which payment had been
attributed was relinquished, who accepted the refund without
question, it is correct to hold that the lessee's rights in the terminated lease have been extinguished, and that a new oil and gas
lease, duly issued for such lands and thereafter assigned to a bona
fide purchaser, is valid -_____----_____-_________-_______-207
PHOSPHATE LEASES AND PERXITS
PERMITS

1. An application for a phosphate prospecting permit is properly rejected upon the basis of a previous determination by the Geological
Survey that the land applied for, is subject to the leasing provisions
of the Mineral Leasing Act, without a review of the evidence relied upon in the initial determination, where no evidence is sub-

mitted suggestingerror in that determination…

_…__-_-__-124

POWER
PURCHASE OF FOR RESALE

1. The Bonneville Power Administrator has authority to enter into firm,
long-term agreements with preference customer participants in
the Trojan project and in other projects in the hydrothermal power program under which BPA takes the participants' share of project output and agrees to pay the participants under net billing arrangements for their share of project costs from a date certain
whether or not the project is operable------------------------_

141

PRIVATE EXCHANGES
CLASSIFICATION

1. Where, after a land office of the Bureau of Land Management dismissed a protest against a private exchange, the protestant
shows that it had not been served properly with notice of the proposed classification of the public land for exchange, the decision
will be set aside and the case remanded for compliance with the
land classification procedures prescribed by the Department's
regulations- ----

__---- _-- __-- _--_-- _____- ___-____-122
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1. Where, after the land office of the Bureau of Land Management dismissed a protest against a private exchange, the protestant shows
that it had not been served properly with notice of the proposed
classification of the public land for exchange, the decision will be
set aside and the case remanded for compliance with the land
classification procedures prescribed by the Department's regulations ____________________
RAILROAD, GRANT LANDS

122

1. A vendee of land from a railroad is not an innocent purchaser for
value of land excepted from the grant to the railroad as mineral
land where the land hd been extensively mined as a placer,
the evidences of mining were plainly visible, a mineral location
had been made on the land, and all these conditions were known
or ought to have been known to the vendee at the time of the sale
to it, particularly since the vendee itself was engaged in mining
on adjacent lands2. Where an application is filed under section 321 (b) of the Transportation Act of 1940 alleging a conveyance to an innocent purchaser
for value by a railroad grantee, the application may not be rejected on its face solely for the reason that the lands applied
for have been classified as mineral in character subsequent to the
time of the conveyance. It must also be shown that the lands were
of known mineral character at any time between the date the railroad line was definitely located and the date of the original sale
by the railroad and that the purchaser knew or should have known
at the time of his purchase that the lands were of this

character ----------------------------------------

41

_

177

1. The doctrine of res judicata has long been accepted and applied by
the Department. However, the doctrine is generally invoked as a
bar to a claim for relief only where there has been a final adjudication of a matter before the Department and where it is clear
that the same facts and issues are involved in a subsequent matter
before the Department--_--_-___-______-_
-------- _-------

177

RES JUDICATA

RULES OF PRACTICE
APPEALS

Generally
1 The Board's jurisdiction being appellate only, a claim not previously
submitted to the contracting officer will be remanded to him for

his decision___--_________-----2. A cost-plus-a-fixed-fee construction contractor's claim for special termination costs which had not been passed upon by the contracting
officer would be remanded since the Board's jurisdiction is appellate only--Burden of Proof

1. A contractor's claims for excusable delay based upon an equipment
breakdown and machining difficulties encountered by its first
tier subcontractor were denied in view of the general rule that
labor, plant, equipment and materials adequate for contract performance are the contractor's responsibility and that manufacturing difficulties are not per se a basis for excusable delay. While
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under the rule of Scftweigert v. United States, 181 Ct. Cl. 1184 a
contractor is entitled to be excused for delays attributable solely
to a second tier subcontractor without a showing that the second
tier subcontractor was free from fault or negligence, a contractor's
claim for excusable delay based on the machining difficulties occasioned by the action of a second tier subcontractor in rolling
the wrong material, the proper material being unavailable, was
denied where the contractor's evidence reflected that the difficulties concerned only one of two gates, which the contract required
be shipped concurrently-__-- ____--_________-__-_-__-_
Dismissal
1. An appeal will be dismissed where the claim is founded upon a delay
of the Government in delivery of Government-furnished property, pump-turbines and control units, for incorporation in a dam.
The Board has no jurisdiction over claims for the cost effects of,
delay absent a contract provision so providing_--------------2. A cost-type contractor's claim for interest because its vouchers were
paid late was dismissed because it was a claim for breach of contract over which the Board has no jurisdiction ________
Hearings
1. Appellant's request to consolidate two appeals for purposes of hearing in Jackson, Mississippi, is granted, despite the Government's
urging that a separate hearing be held for one of the appeals limited
.to issues related to lack of timely notice of the claims asserted,
where the Board finds (i) that the two appeals are closely related
(ii) that the issues involved in the appeal as to which the question
of timeliness had been raised were relatively simple, and (iii)
that from the standpoint of convenience to prospective witnesses
the record clearly established that Jackson, Mississippi, was preferable to Washington, D.C. as the site for the hearing. A Government request for the issuance of interrogatories to the appellant
directed to the issue of timeliness of notice of claim was granted,
however, where the Board found that answers to the interrogatories propounded would narrow the issues in advance of hear-

249

1
214

ing -__--______--_--___--_____----_--_--____--______----__78
EVIDENCE

1. In the absence of actual cost data for a large part of the claimed
extra costs and in circumstances where estimates of such costs
have been based primarily on formula cost of ownership figures
for equipment for the time involved, formula calculations of fuel
and oil costs, and a pro rata distribution of labor costs, the Board
will use a jury verdict approach to determine the amount of an
equitable adjustment for a changed condition to which the con-

tractor is entitled---

_31

2. Appellant's request to consolidate two appeals for purposes of hearing
in Jackson, Mississippi, is granted, despite the Government's
urging that a separate hearing be held for one of the appeals
limited to issues related to lack of timely notice of the claims
asserted, where the Board finds (i) that the two appeals are
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closely related (ii) that the issues involved in the appeal as to
which the question of timeliness had been raised were relatively
simple. and (iii) that from the standpoint of convenience to prospective witnesses the record clearly established that Jackson,
Mississippi, was preferable to Washington, D.C. as the site for the
hearing. A Government request for the issuance of interrogatories
to the appellant directed to the issue of timeliness of notice of
claim was granted, however, where the Board found that answers
to the interrogatories propounded would narrow the issues in
advance of hearing--__________
----------------78
3. A motion by an appellant to expunge numerous exhibits from the
appeal file predicated primarily upon the ground that their inclusion without affording an opportunity for cross-examination of
the authors of the various documents would be violative of due
process, was granted only to the extent that the record fails to indicate that the contracting officer had in faot considered the questioned exhibits in making the findings appealed from. In support
of its ruling the Board notes that (i) the Board's rules specifically
provide for the composition of the appeal file; (ii) comparable
rules of other boards have been determined not to be Violative of
due process; (iii) where a hearing is held the probative value to
be given to appeal file exhibits will be determined by the evidence
offered in support by witnesses subject to cross-examination;
(iv) expunging an exhibit from the appeal file is no indication of
the ruling the Board may make if the exhibit is proffered at the
hearing; and (v) as for summaries and other exhibits expunged
from the appeal file the Government may wish to resort to discovery, where appropriate, to establish the accuracy of particular
exhibits -----------------------------------------------___ 106
4. A first category changed conditions claim is denied where, in a case
decided upon the record without a hearing, the Board finds that
the appellant has failed to show by a preponderance of evidence
that the sand content of the designated borrow area differed materially from the representations made by the Government; or
that information allegedly withheld by the Government affected
the appellant's bid with respect to either the sand content represented to be present or the pit recovery factor used. The Board
notes (i) that the only testing performed by the appellant to
determine sand content was done some eighteen months after
contract completion; (ii) that such testing involved three of
twenty-three, test borings for which information was shown by
the Government in the invitation; and (iii) that the results of the
appellant's testing (as contrasted with that of the Government)
were stated as conclusions without any details being furnished as
to the method employed in testing or grading of the samples
taken. In addition, the Board found that appellant had failed to
offer any evidence to support its contention that the so-called
total accountability approach was based upon an accepted trade
practice
---___
…______--__------__
-___ ------ _------_-__127
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5. Claims of changed conditions in both the first and second category
are denied, in a case decided upon the record without a hearing,
where the Board finds that appellant has failed to show by a preponderance of evidence that changed conditions in either category
were encountered. With respect to the first category changed conditions claim, the Board noted that the appellant's action in acknowledging the accuracy of information provided in the Government's test borings would appear to preclude appellant from
relying upon the contention that the conditions represented by
the Government's test borings were materially different than conditions encountered in actual excavation. Respecting the second
category changed conditions claim, the Board found (i) that conditions encountered could not be said to be unknown where the
appellant acknowledged that the physical conditions and characteristics of all materials tested throughout the Government's aggregate source were consistent with its prebid studies; and- (ii)
that conditions encountered could not be said to be unusual where
the appellant acknowledged that prior to bid it had anticipated
that conditions of the type encountered would be met and failed to
show that the adverse conditions present were materially different than should have been expected--__________

128

HEARINGS

1. A request for further hearing in a mining claim contest will be denied
where the forest Service objects, the contestees fail to show any
equitable basis for holding a further hearing, they fail to make
a tender of proof which would tend to establish a valid discovery,
and it appears that the request is simply for additional time to
prospect and attempt to make a discovery of a valuable mineral
---97
deposit -------------------------------------2. Where information developed after a Departmental decision holding a
mining claim invalid indicates that it may have been based upon
inaccurate evidence, the prior decision will be set aside and the
case remanded for an administrative review of the patent application in the light of the actual situation… ______-_-_____-_____-172
WITNESSES

1. Appellant's request to consolidate two appeals for purposes of hearing in Jackson, Mississippi, is granted,,despite the Government's
urging that a separate hearing be held for one of the appeals limited to issues related to lack of timely notice of the claims asserted, where the Board finds (i) that the two appeals are closely
related (ii) that the issues involved in the appeal as to which the
question of timeliness had been raised were relatively simple, and
(iii) that from the standpoint of convenience to prospective wit-nesses the record clearly established that Jackson, Mississippi,
was preferable to Washington, D.C. as the site for the hearing. A
Government request for the issuance of interrogatories to the appellant directed to the issue of timeliness of notice of claim was
granted, however, where the Board found that answers to the interrogatories propounded would narrow the issues in advance

of hearing-___--_______--______--___--___--

___-_-____-
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2. A motion by an appellant to expunge numerous exhibits from the
appeal file predicated primarily upon the ground that their inclusion without affording an opportunity for cross-examination of
the authors of the various documents would be violative of due
process, was granted only to the extent that the record fails to
indicate that the contracting officer had in fact considered the
questioned exhibits in making the findings appealed from. In support of its ruling the Board notes that (1) the Board's rules
specifically provide for the composition of the appeal file; (ii)
comparable rules of other boards have been determined not to
be violative of due process; (iii) where a hearing is held the
probative value to be given to appeal file exhibits will be determined by the evidence offered in support by witnesses subject
to cross-examination; (iv) expunging an exhibit from the appeal
file is no indication of the ruling the Board may make if the exhibit is proffered at the hearing; and (v) as for summaries and
other exhibits expunged from the appealed file the Government
may wish to resort to discovery, where appropriate, to establish
the accuracy of particular exhibits_-_________--________--3. A first category changed conditions claim is denied where, in a case
decided upon the record without a hearing, the Board finds that
the appellant has failed to show by a preponderance of evidence
that the sand content of the designated borrow area differed materially from the representations made by the Government; or
that information allegedly withheld by the Government affected
the appellant's bid with respect to either the sand content represented to be present or the pit recovery factor used. The Board
notes (i) that the only testing performed by the appellant to determine sand content was done some eighteen months after contract
completion (ii) that such testing involved three of twenty-three
test borings for which information was shown by the Government
in the invitation; and (iii) that the results of the appellant's testing (as contrasted with that of the Government) were stated as
conclusions without any details being furnished as to the method
employed in testing or grading of the samples taken. In addition,
the Board found that appellant had failed to offer any evidence
to support its contention that the so-called total accountability approach was based upon an accepted trade practice -_____-_4. Claims of changed conditions in both the first and second category
are denied, in a case decided upon the record without a hearing,
where the Board finds that appellant has failed to show by a preponderance of evidence that changed conditions in either category
were encountered. With respect to the first category changed
conditions claim, the Board noted that the appellant's action in
acknowledging the accuracy of information provided in the Government's test borings would appear to preclude appellant from
relying upon the contention that the conditions represented by
the Government's test borings were materially different than
conditions encountered in actual excavation. Respecting the seeond category changed conditions claim, the Board found (i) that
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conditions encountered could not be said to be unknown where
the appellant acknowledged that the physical conditions and

Page

characteristics of all materials tested throughout the Government's aggregate source were consistent with its prebid studies;
and (ii) that conditions encountered could not be said to be un-

usual where the appellant acknowledgedthat prior to bid it had
anticipated that conditions of the type encountered would be met
and failed to show that the adverse conditions present were materially different than should have been expected-_______
SECRETARY

128

OF THE INTERIOR

1. A statutory authorization is necessary to support the acquisition
of land or an interest in land, including a scenic easement, regardless of whether the acquisition is by purchase or donation…____2. Once a tribal council acts to deny a person's application for enrollment, and there is no provision in the tribal constitution or in an
applicable act of Congress for appeal of that determination to the
Secretary, there exists jurisdiction in the Secretary to review only
the effect of the council's action on the distribution of tribal assets
over which the Secretary has been granted authority as trustee
by the Congress--_--_____--___----____--------__-___-__-__
3. Involving 319.3 acres of land covered by water right applications under
sec. 5 of the 1902 Act (31 Stat. 790) and sec. 3 of the 1912 Act
*(37 Stat. 265) ; when full payout of construction charges has been
made and when the Secretary determines that a general pattern of
family size ownership has been established in the area, then the
Secretary must deliver water, if available, to the entire tract,
including 159.3 acres of "excess" lands -------------------------

69

116

265

SMALL TRACT ACT
GENERALLY

1. The mere filing of a small tract application does not create in the
applicant any right or interest in the land, and the Secretary in his
discretion may refuse to consummate a sale at any time prior to
issuance of patent- __
I--------------------------------

174

CLASSIFICATION

1. Public lands classified as disposable under the Act may be reclassified
by the Secretary for retention by the Government _____

174

STATUTES

1. The authority to direct the employment of Federal employees which
the Secretary of the Interior may delegate to an Indian tribe pursuant to the provisions

of R. S. sec. 2072, 25

U.S.C.sec.

48 (1964),

is that authority related to the direction of employees and within
the general range of the duties of their employment ___-__
2. The authority to direct the employment of Federal employees which the
Secretary of the Interior may delegate to an Indian tribe pursuant
to the provisions of R.S. sec. 2072, 25 U.S.C. sec. 48 (1964), may not
include authority to employ, promote, or evaluate the performance
of employees, nor authority to approve the alienation of rights in
trust property, nor authority over Individual Indian Money accounts, nor authority to expend or encumber appropriated Federal
funds; nor authority to review or approve tribal actions, nor an-
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thority which would abrogate employee rights granted by Executive order or regulation, nor authority to issue, amend, or waive
_-- _______-- ____-______-__Federal regulations---3. Indian tribes generally do not possess criminal jurisdiction over nonIndians unless there still remains in force a treaty provision
whereby a tribe acquired "exclusive jurisdiction over such offenses" as provided by section 1152, Title 18, United States Code.
While that reference to exclusive tribal jurisdiction still appears
in section 1152, it is doubtful that any such jurisidiction has survived since, though initially some treaties may have granted
criminal jurisdiction over non-Indians, later treaty provisions
usually required the tribes to seize and surrender offenders to

-------designated Federal officials…

_______

-------
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113

STATUTORY CONSTRUCTION
GENERALLY

1. A right-of-way within the meaning of section 1(7) of the act of August 8, 1953, 67 Sbat. 495, 16 U.S.C. 1 (7) (1964) which authorizes

the Secretary of the Interior to acquire lands and interests in
lands, including scenic easements, in lands adjacent to a road
right-of-way located within area of the National Park System,
need not be limited to only roads open to vehicular motor traffic.
The towpath of the Chesapeake and Ohio Canal National Monument is a road right-of-way within the meaning of that act…_____- 69
WITHDRAWALS
EFFECT OF

AND RESERVATIONS

1. "Valid Existing Rights." Since a withdrawal made by Public Land
Order 4502 is subject to "valid existing rights," a successful contestant of a homestead entry may exercise the preference right
he had earned upon the cancellation of the contested entry,
although it had not been actually awarded prior to the withdrawal; however, an application filed by him prior to notation of
the cancellation is premature and must be rejected… ____-___-_
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WORDS AND PHRASES

1. "Valid Eisting Rights." Since a withdrawal made by Public Land
Order 4502 is subject to "valid existing rights," a successful contestant of a homestead entry may exercise the preference right he
had earned upon the cancellation 'of the contested entry, although
it had not been actually awarded prior to the withdrawal; however, an application filed by him prior to notation to the cancellation is premature and must be rejected__________-__-____-__
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