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CPREFACE ¢

This volume of Decisions of the Department of the Interior covers
the period from January 1, 1968, to December 81, 1968. It includes
the most important admm1stra,t1ve decisions and 1egal opinions that
were rendered by officials of the Department during the period.

The Honorable Stewart L. Udall served as Secretary of the Interior
during the period covered by this volume; Mr. David S. Black served
as Under Secretary; Messrs. Harry R. Anderson, Stanley A. Cain,
Frank C. Di Lusio, Max N. Edwards, Kenneth Holum, J. Cordell
Moore, Robert C. McConnell, and Clarence F. Pautzke served as
Assistant Secretaries of the Interior; Mr. George . Robinson served
as Deputy Assistant Secretary for Administration; Messrs. Frank J.
Barry and Edward Weinberg served as Solicitor of the Department of
the Interior and Messrs. Edward Wemberg and Richmond F. Allan
as Deputy Solicitor.

This volume will be cited Wltlnn the Department of the Interior

as ‘75 1.D.”
%m@m

‘Secretary of the Interior
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ERRATA

) Page 28—Footnote 25, should read Footnote 36 Appellant’s claim letter,
attached as “Exhibit A” to the Findings of Fact, Exhibit \To 1. .
* Page 32—TFootnote 62, should appear as 67.
Page 72—Appeal of GQalland-Henning Manufacturing Company, IBCA-534—
12-65, Decided March 29, 1968, the following insert should appear after Headnote,
Layne and Bowler Export Corporation, IBCA-245 (Jan. 18, 1961), 68 I.D. 33,
Overruled, insofar as it conflicts with Schweigert, Inc. v. United States, Ct. CL
No. 26-66 (Deec. 15, 1967), and. Galland-Hennmg Manufacturing Company,
IBCA—534—12—65 (Mar. 29,1968).
‘Page 77——Paragraph 2, Lines 4 and 5, the word compoments should appear
as components. .
Page 108—I concour should appear as I concur.
Page 122—Topical Index Headmg Bureau of Reclamatlon Egzess Lands
should appear as Eocess Lands.
Page 185—Appea1 of Power City Construction & Equipment, Inc.. July 18,
1968, should appear as July 17, 1968.
Page 185—2d Topical Index Headmg Contract: Constructwn and Opera-
tion : Changes and Extras should appear as Contracts:
Page 199—Footnote 53, Robert B. Lee and Company, Inc., Crosiend-Roof Co.
v. United States, 164 Ct. Cl. 365, 271-72, should appear as 365, 371-72.
Page 223—4th Paragraph-—Line 8 position does no evince should appear
as position does not evince.
/M;* Page 280—First Syllabus—Line 2, J0 Sta?. 383 (1935), and-Paragraph 3,
Line 2, should appear as 49 Stat. 383 (1935).
/ Page 303—Paragraph 3—Line 2 attempting to obtain for sand should read:
‘ attempting to obtain a permit for sand.
‘Page 312——Syllabus—Line 1, A prudent man could not reesonable should ap-
pear as reasonably. '
Page 316—Paragraph 2, Line 4 Castle v. Womble, 19 L.D. 445, should appear
as 455.
Page 320—Footnote 4—Line 4, 1950, 64 Sat. 798, should appear as 1950,
64 Stat. 798.
Page 332—Footnote 2—Line 2, CFR 3217.3 should appear as CFR 3127.8.
Page 445-—Topical Index Heading should read: Contracts: Disputes and
Remedies : Damages: Liquidated Damages.
Page 459—Mining Claims: Discovery—Fourth Syllabus should appear as 4
instead of 1.

v \
- 4_change the |
"/ See also T5 LD. No. S—Page 256, Paragraph 2, Line change the |

tword providing to proving. S L
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CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW OF
DEPARTMENTAL DECISIONS PUBLISHED IN INTERIOR DECISIONS

The table below sets out in alphabetlcal order, arranged according
to the last name of the first party named in the Department’s decision,
all ‘the departmental decisions pubhshed in the Interior Decisions,
beginning with volume 61, ]udlclal review of which was sought by
one of the parties concerned. The name of the action is listed as it
appears on the court docket in each court. Where the decision“of the
court has been published, the citation is given; if not, the docket
number and date of final action taken by the court is set out. If the
court issued an opinion in a nonreported case, that fact is-indicated;
otherwise no opinion was written. Unless otherw1se indicated, a,ll
suits were commenced in the United States District Court for the
District of Columbia and, if appealed, were appealed to the United
States Court.of Appeals for the District of Columbia Circuit. Finally,
if judicial review-resulted in a further departmental decision, the
departmental decision is cited. Actions shown are those taken prior
to the end of the year covered by this volume.

Adier Construction Co., 67 LD. 21 (1960) (Reconsideration) -
Adler Construction Co. v. United States, Cong 10-60. Smt pendmg

State of Alaska, Andrew Kalerak,Jr., 73 1. D.1 (1966)

Andrew J. Kalerak, Jr. et al v. Stewart L. Udall, Civil Action No. A-35-66,
D. Alas. Judgment for Plaintiff October 20, 1966. Appeal ﬁled November 15,
1966, 9th Cir. Reversed 396 F. 2d 746 (1968).

Allzed Coniractors; Inc.,68 1.D. 145 (1961) ‘
Allied Oontmctors Inc o Umted Sfates Court of Cla1ms No: -163-63.
Stlpulatlon of settlement ﬁled March 3, 1967. Oompromlsed

Leslie N. Baker et al., A—28454 (October 26 1960). On reconmderatmn
Auitrice C. OOpeland 69 L.D.1 (1962)

“Autrice Copeland Freeman v. Stewart L. Udalt, Civil Aection No. 1578.
D. Ariz. Judgment for Defendant, September3 1963 (opinion). Aﬁirmed 336
F. 2d 706 (1964). No petition.

Maz Barash, The Texas Oompamy, 63‘1.D. 51 (1956)

Maa Barash v. Douglas McKay, Civil Action No. 939-56. Judgment for
Defendant, June 13, 1967; reversed and remanded, 256 F. 2d 714 (1958):

XVI1
339-307—69——2
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judgment for plaintiff, December 18, 1958. Supplemental Decision, 66 1.D.
11 (1959). No petition.

Barnard-Curtiss Co,, 64 1.D. 312 (1957) 65 1.D..49 (1958)

- -Barnard-Curtiss Co. v. Umted ‘States, Court of Claims No, 491-59. J’udg— '
ment for Plaintiff, 301 F. 2d 909 (1962)

Eugema Bate 69 I D 2380 (1962)

Katherme S. Foster & Brook H Duncan II .. Stewart L Udall Gwﬂ:
) Act10n No. 5258, D. N. M. Judgment for Defendant January 8, 1964, Re-
. versed 335 . 2d 828 (1964) No petrtlon

Sam Bergesefn, 6‘) 1.D. 295. Recon31derat10n demed IBCA—-ll (Decem—
ber 19, 1955) L

.Sam: Bergesen v. United States, Civil Action No 2044 D Wash., Com-
‘. plaint dismissed March 11, 1958: No appeal. : . PR

BLM A—04556'9 70 L.D. 231 (1963)

: . New Yorlc State Natuml Gas Corp. o Stewa/rt L. Udall; Civil Actmn No.®
o 2109—63 )
Uonsohda,ted Gas Supply Corp /v Stewart L Udall et al., ClVl]. Actmn'
‘No. 2109—63 Judgment for Defendant September 20 1960 Aﬂirmed Apnl 28
- 1966; No: petition, : : -

Melvin A. Brown, 69 LD. '1'31’(“1962')

Melvin A. Brown v. Stewart L. Udall, Civil Action No. 3352-62. Judgment
for Defendant, September 17, 1963. Judgment reversed 33:) F. 24 706 (1964) )
No petrtlon

RB.C.Buch, 75ID 140 (1968)

R. C. Buch v. Stewa’rt L Udall 01v11 Actlon No 68—1358-—PH CD Cal
Sult pendmg ~'

T]Le Oalzfm"ma OOmpcmy, 66 L D 54: ( 1959)
The California Company v. Stewart L. Udall Civil Action No. 980-59.

Judgment for Defendant October 24 1960 (opunon) Aiﬁrmed 296 F. 24
884 (1961y. T v

In the Matter of Oameron Pamsh Louzsmna Oameron Parish, Polwe
“Jury and Caimeron Parish Sehool Bom"d J une 3 1968 approved by’
Secretary July 5, 1968, 75 1.D. 289.

. Cameron Parish Polwe Jury ». Stewart L. Udall et al., ClVll Action No
14 206 WD La. Suit pending. . . 5

Carson Construction Co., 62 1. D 422 (1955)

Carson Construction Co. . United- States, Court of Clalms Ne 487—59
. Judgment for Plaintiff, December 14, 1961. No. ‘1ppea1 o
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Chargeability of Acreage Embraced in Qil and Gas Lease Offers, T1.
LD. 337 (1964) Shell Ol Company, A—30575 (October 31, 1966)

- Shell - Ozl Company v. Udall, Civil Action No. 216—.67. Suit pendmg._ Stipu-
lation of dismissal filed August 19, 1968.

Chemi-Cote Perlite Corp. v. Arthur: Q. W Bo'wen, 72 I D 403 (1965)

Bowen v. Chemi-Cote’ Perhte, Arizona Court of Appeals, Div. Two,
Aﬁirmed decision of lower court which found against this Department, 423

P. 2d 104 (1967). Supreme Court of Arizona Reversed, Motion for Rehearmg‘
denied, November 21, 1967. 432 P. 2d 435 (1967 ) R

Mrs. Hannah C’ohen, 70 1.D.188 (1963)

Hamnnah and Abram Colen 2 Umted States, 01v11 Acnon No. 3158 D
R.I. Compromised.

Ba,meyR C’olson, T0L D 409 (1963)

Barney R. Colson et al. v. Stewart L. Udall Civil Action No. 63—26—CIV—
Oc. M.D. Fla. Suit pending. D1sm1ssed w1th pre:udme, 278 F Supp 826
(1968). Appeal docketed. = :

Columbian Carbon OOmpany, Merwin E. Liss; 63 I.D. 166. (1.956) :
Merwin E. Liss v. Fred A. Seafon, Civil Action No. 3233—56 Judgment_
for Defendant, January 9, 1958. Appeal dismissed for want of prosecumon,
September 18, 1958, D.C. Cir. No. 14,647. - e :
Appeal of Continental Ol OOmpomy, 68 I. D 337 (1961)

Continental. Oil. Co. v. Stewart L, Udall et’ al Civil Actlon No 366—62
Judgment: for: Defendant, ‘April 29, 1966 Aﬂirmed February 10, 1967 Cert
- den., 389°U.8. 839" (1967) : Lo

Autrice 0. Copeland. o
See Leslie N. Baker et al.- -

Appeal of Cosmo Construction Company, 73 1.D. 229 (1966)

. Cosmo  Construction: Co. et al. v.. Umted States, Ct CL: Nom 119—68 Sult
pending. R L

John C. deArmas, Jr., P. 4. Z!_[cKenm,,.fiS. ID. 82 '(-1956)»

Patrick A. McKenna v. Clarénce A. Davis, Civil Action No: 2125-56: Judg-
““ment for Defendant, June-20, 1967 ; aff’d, 259 F. 2d 780+ (1958) 5 ce'rt den,
358 U.S. 385 (1958).

The Dredge Corporation, 64 T.D. 368 (1957), 65 1. D. 336 (1958)

The Dredge Corporation v. J. Russell Penny, Civil AC'tIOIl No 475, D Nev
‘Judgment for Defendant, September 9, 1964. Aff'q, 362 F. 2d 889" (9th Cir.
-1966). No petition. See also Dredge Oo v.  Husite O’o 869 P, 2d 676 (1962)
Cert. den., 371 U.8. 821. (1962).
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JohnJ. chrelly etal., 62 1.D.1:(1955) -

John J. Fa,rrelly and’ The Fafty-One oil G’o 'v Douglas McKay, Civil ‘Ac-
* tion' No. 3087-55. Judgment for Pla1nt1ff Oetober 11, 1955 ; no appeal

T.Jack Foster,75 1.D. 81 (1968)
: Gladys H. Foster Erecutriz of the Estate of T. Jack Foster v. Stewart L.
. Udall Boyd L. Rasmussen, Civil Action No. 7611, D. N.M. _Smt pending,

Franico Western 0il Company et al., 65 LD. 316, 427 (1958)
Raymond:J.-Hansen v, Fred A. Seaton, Civil Action No..2810-59. Judgment

for Plaintiff, August 2, 1960° (opinion). No appeal taken.
See Safarik v. Udall, 304 F. 2d 944 (1962). Cért. den., 871 U.8;-901 -(1962).

Gabbs Ewploration Co.,67 1D, 160 (1960) R
Gabbs Hrploration Company v. Stewart L. Udall, Civil Action No. 219-61.

Judgment for Defendant, December 1, 1961. ‘Aﬁ’l'rméd, 315 F. 2d 37 (1963),
_cert. den., 375 U.8. 822 (1963) . .

Stanley Garthofnw, Duwval Brotkers, 67 ID. 4 (1960)

Stanley Garthofner v. Stewart L. Udall, Civil Actmn No. 4194-60. J udgment
for Plaintiff, Nevember 27, 1961 Noappeal. -

General Ewcafvatmg C’o., 67 L.D. 344 (1960)

General Hecavating Co. v. United States, Court of Clanns No 17U—b2 Dis-
missed with pre,]udlce December 16, 1963

Nelson A. G’erttula, 64_ L D 220 (1957)

Nelson-A. Gerttula«'u Stewait L Udall, Civil Actmn No. 685—60 Judgment
for Defendant, June 20, 1961 ; motion for rehearing denied; August 3, 1961.
Affirmed, 309 F. 24 653 (1962) No petition.

Charles B. Gonsales et al., Western Oil Fields, I'nc. et al., 69. I D. 236
(1962) »
Pan American Petrole’um Corp. & Charles B. Gonsales v. Stewart L. Udall,
~Civil -Action-No. 5246, D. N.M. Judgment for Defendant, June 4, 1964.
Athrmed 352°F. 2d 32 (1965) ; no petition,

Gulf Oil Corporation, 69 1.D. 30 (1962)
Southwestem Petroleum Corp:v. Stewart L. Udall, Civil Action No. 2209-
62 Judgment for Defendant, October 19; 1962; Affirmed, 825 F. 2d 633 (1963).
No petition.

Guthrie Electrical Construction, 62 1.D. 280 (1955), IBCA-22 (Supp.)
(Maxch 30,1956) .
Guthrie Electrical C’onstructwn Co. v. United States, Court of Clalms No.
129-58, St1pulat1on of settlement filed September 11, 1958. Compromise offer
accepted and case closed October 10,1958,



CUMULATIVE INDEX TO SUITS: FOR JUDICIAL REVIEW - XXI

L.H. Hagood et ol.,65 1.D. 405 (1958)
Edwin -Still et al. v. United States, Civil Action No. 7897, D. Colo. Com-
promise accepted. . .
Raymond J. Hansen et al., 67 LD. 362 (1960)

Raymond J. Hansen et al. v. Stewart L Udall, ClVll ‘Action No 3902-60.
.Judgment for Defendant, June 23, 1961.. Affirmed, 304 F. 24 944 (1962).
Cert. den., 371 U.8. 901 (1962).
Robert Schulein v. Stewart L. Udall, Civil Aetlon No. 4131—60 Judgment
for Defendant, June 23, 1961. Affirmed, 304 F. 2d 944 (1962). No¢ petition. .
Kenneth Holt, an individual, etc., 68 1.D. 148 (1961)
Kenneth Holt, ete. v. United States, Court of: Glalms No 162—62 St1pulated
Jjudgment, July 2, 1965.
Hope Natural Gas C’ompany, 70L.D.228 (1963)

Hope Natural Gas Co. v. Stewart L Udall Civil Actmn No. 2132—63
Oonsolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil Action No;
2109-68. Judgment for Defendant September 20, 1965. Per curiamn decision,
April 28, 1966. No petition.
Boyd L. Hulse v. Witliam H. G—mggs, 67 L.D. 212 (1960)

William H. Griggs v. Micheel T. Sclan, Civil Action No. 3741, D.v Idaho.»
Stipulation for dismissal filed May 15, 1962.

{daho Desert: Land Entries—Indian il Group, 72 1.D. 156 (1965)

/ Wallace Reed et ol. v. U.S. Department of the Interwr et al., C1v11 Action
No. 1-65-86, D. Idaho. Order denying preliminary injunction, September 3,
1965. Appeal, 9th Cir., 20350, September 20, 1965. Dismissed, November 10,
1965 Sult pending.

1 nterpretation of the Submerqed Lands Act 7 1 I D 20 (1964)

Floyd A. Wailis v. Stewart L. Udall, Civil Action No., 3089—63 Suit pend-
ing. Dismissed with prejudice, March 27 1968.

J. A. Terteling & Sons, Ine., 64: ID. 466 (1957 )

J. A, Tertelmg & Sons, Inc. ». U.S., Ct. CL No 114—59 Judgment for De-
fendant, 390 F. ‘24 926 (1968)

J. D. Armstrong Co., Inc., 63 1.D. 289 (1956)

J. D. Armstrong, Inc. v. United States, ‘Court of Claims No. 490-586.
Pla1nt1ff’s motlon to dlsmlss petition allowed June 26 1959

Angmta L. Kluenter et al., A-30483; November 18, 1965, See Bobby
Lee Moore ¢t al.
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Leo J. Kottas, Earl Lutzenhiser, 78 1.D. 123 (1966)

Barl M. Lutvenhiser and Leo J. Kottas v. Stewart L. Udall et ol., Civil
Action No. 1371, D. Mont. Suit pending. Judgment for Defendant June 7,
1968. Appealed docketed.

Max L. Erueger, chghanB 00'}melly, 65 1. D 186 (1958)

Max Erueger v. Fred A. Seaton, Civil Actlon No. 3106—58 Complamt dis-
Imssed by Plaintiff, June 22 1909 .

W. Daltow La Rue, S'r 691.D.120 (1962):

W. Daiton La Rue, Sr. v. Stewart L. Udall, Civil Action No. 2784-62.
Judgment for Defendant, March 6, 1963 Aiﬁrmed 324 P, 2d 428 (1963).
Cert. den., 376U.8. 907 (1964). :

L. B. Samford, Ine. 74ID 86 (1967)

L. B. Samford Inc. . United States, Court of Cla1ms No 393-67. Suit
pendmg

VUharZes Lewellen, 70 I.D.47 5 (1963)
Bernard B. Darling v. Stewert L. Udall, Civil 'Action' No, 47464, Judg-
ment for -Defendant, October 5, 1964, Appeal voluntarily dismissed,
March 26, 1965.

Witton H. Lichterupalner et al., 69 LD, 71 (1962)

Kenneth McGahan v. Stewart L. Udall, Civil-Action No. A-21-63, D. Alas.
Dlsm.lssed on merits, April 24, 1964 Stlpulated dxsm1ssal of appeal with
pre]udlce, October 5, 1964

Meérwin E. Liss et al., 70 1.D. 228 (1963)

Hope N atural Gas Company v. Stewart L. Udall, Civil Action No. 2132-63.

Consolidated Gas Supply Corp. v. Stewart L. Udaell et ol., Civil Action No.
2109—63 Judgment for Defendant, September 20, 1965. Afﬁrmed April 28,
1966.' No petition.

Elgin A. McKenna, Eweoutm, E state of Patrw]c A M cK enng, 74 1.D.
183 (1967)

Mys. Blgin A. McKemuz as Ewecutrw of the Estate of Patrick A. McEKenna,
Deceased v. Udall, Civil Action No. 2001-67. Judgment for Defendant,
February 14, 1968. Appeal docketed.

A. G. McKinnon, 62 1.D. 164 (1955)
A. G. McKinnon v. United States, Civil No. 9833, D. Ore. Judgment for
Plaintiff, December 12; 1959 (opinion) ; reversed, 280 F. 24 908 (9th Cir.
- 1961).
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Wade McNeil et al., 64 1.D. 423 (1957)

. Wade McNeil. v. Fred A. Seaton, Civil Action No. 648—58 Judgment for
_Defendant June 5, 1909 (opmlon) H ‘reversed a81. . 2d 931 (1960) No
dppeal. e

Wade McNeil v. Albert. K. Leonard et el., Civil Action No. 2226, D. Mont,
Dismissed, November 24, 1961 (opinion). Order, April 16, 1962.

Wade McNeil v. Stewart L. Udall, Civil Action No.. 678-62. Judgment
for Defendant, December 13, 1963 (oplmon) Affirmed, 340 F. 2d 801 (1964).
Cert. den., 381 U.S. 904 (1965). :

Salvatore Megna, Guardian, Philip T. Garigan, 65 1.D. 33 (1958)

Selvatore - Megne, Guardian ete. v. Fred A. Seaton, Civil-Action No.

468-58. Judgment for Plaintiff, November 16, 1959 ; motmn for reconSIdera-
tion denied, December:2, 1959. No appeal. .
- Philip T. GQarigan v. Stewart L. Udall, Civil Actmn No 1577 Tus, D.
Arxz Preliminary injunection against defendant, July 27, 1966. Supplemental
decision rendered September 7, 1966 Judgment for Plaintiff, May 16, 1967
No appeal.

Duncon Miller, Louise O'owcza, 66 1 D 388 (1959)

Louise Cuccia and Shell 0l O’omptmy ?. Stewart L: Udall, Clvﬂ ACth]J No.
. 562~60.
Judgment for Defendant June 27 1961 no appeal taken

Duncan, Miller, 701D.1 (1963)

Duncan Miller v. Stewert L. Udall; Civil Actmn No. 931—63 D1sm1ssed
for lack of prosecution; April 21, 1966. No appeal.

Duncan Miller, Samuel W. MclIntosh,711.D.121 (1964:)
Samuel W. McIntosh v. Stewart L. Udall Civil Action No. 1522—64 Judg-
ment for Defendant. June 29, 1965. No appeal.
Duncan Miller, A-30546 (August 10, 1966) s A—30566 (August 11,
1966),and 78 1.D. 211 (1966) o
Duncan Miller v. Udall, Civil Action No. C-167-66, D. Utah. Dismissed with
pre_]udlee, Apnl 17, 1967 No appeal. )
Bobby Lee Moore et al., 72 L. D. 505 (1965) A'ngu@ta L i &uentew ét al.,
A-30483 (November 18 1965) -

Gary Carson Lewis, ete., et al., v. General Sermces Administration et al
C1v11 Action No. 3253 8.D. Cal. Judgment for Defendant, April 12, 1965,
Aﬂirmed 877 F. 24 499 (1967 ) No pehtlon )
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Henry S. Morgan et al., 65 LD. 369 (>1‘958') 

 Henry 8. Morgan v. Stewart L. Udal, Civil Action No. 3248-59, Judgment
for Defendant, February 20, 1961 (opinion). Affirmed, 306 F. 2d 799 (1962) ;
cert. dem., 371 U.S. 941 (1962).

Morrison-Enudsen Co., Ine.,64 1.D. 185 (1957)
Morrison-Knudsen Co., Inc. ». United States, Court of Claims No. 239-61,

. Remanded to Trial Commissioner, May 14, 1965, 170 Ct.: Ol.. 757, ‘Commis-
sioner’s report adverse to U.S. issued June 20, 1967. On appeal to-Court.

Richard L. Oelschlaeger, 67 1.D. 237 (1960)

Richard L. Oeclschlaeger v. Stewart L. Udall, CGivil Action No. 4181-60.
Dismissed; November 15, 1963. Case reinstated, February 19, 1964. Remanded,
April 4, 1967. Appeal taken. Reversed.and remanded with ‘directions to
enter judgment for Appellant 389 F. 2d 974 (1968). Cert. den., 392 U.8. 909
(1968).

0il and Gas Leasz’hg on Lands Withdrawn by Emecutive Orders for
Indian Purposes in Alaska, 70 1.D. 166 (1963)

‘Mrs. Louise A. Pease v. Stewart L. Udall, Civil Actlon No. 760—63 D. Alas.
Withdrawn April 18, 1963.

Superior 0il Co. v. Robert L. Bennett. Civil Action No. A—17—63 D. Alas.
Dismissed, April 23, 1963.

Native Village of Tyonek v. Robert L. Bennett, Civil Action No. A-15-63,
D. Alas. Dismissed, October 11, 1963.

Mrs. Louise A. Pease v.. Stewart L. Udall, Civil Action No. A-20-63, D.
Alas, Dismissed, October 29, 1963. (Oral opinion):. Affirmed, 332 F. 2d 62
(1964). No petition.

George L. Gucker v. Stewart L. Udall, Civil Action No. A-39-63, D). Alas.
Dismissed without prejudice, March 2, 1964, No appeal. .

Paul J arvis, Ine., 64 L.1D. 285 (1957)

-~ Paul Jarvis, Inc. v. United States, Court of Claims No. 40-58. Stlpulated
judgment for Plaintiff, December 19, 1958. :

Poter Kiewit Sons’ Company, 72 L.D. 415 (1965)

Peter Kiewit Sons’ Co. v. U.8. Ct, CL No. 129-66. Judgment for Plaintiff,
May 24, 1968.

Harold Ladd Pierce, 69 1.D. 14 (1962)
Duncen Miller v. Stewart L. Ud‘z_zll, Civil Action No. 1351-62. Judgment for
Defendant, August 2, 1962, Aﬂirmg’di 817 F. 24 573 (1963)._ No petiti_qn.
Port Blakely Mill Company, 71 1.D. 217 (1964)

Port Blakely Mill Company v. United States, Civil Action No. 6205, W.D.
‘Wash. Dismissed with prejudice, December 7, 1964,
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Ray D. Bolander Co.,Inc.,72 1.D. 449 (1965) _
.Ray D. Bolender Co.; Inc.v. U.8., Ct. CL No. 51-66. J udgment for Plaintiff,
December 13, 1968. !
Richfield Oil Corporation, 62 1.D.269 (1955) .
Richfield 0il Corporation wv. Fred A. Beaton, Civil.Action No. 3820-55.
stmlssed withotuit” pre,]udlce, March 6, 1958. No appeal,
Hugh S. thter, T]wmas M. Bunn, T2 1. D. 111 (1965)
Thomas M. Bunn v. Stewart L. Udall, Civil Action No. 2615-65. Suit
pending.
San Carlos Mineral Strip, 69 1.D. 195 (1962)

James Houston Bowman v. Stewaert L. Udall, Civil’ Action No. 105—63.
Judgment for' Defendant June 16, 1965, Afﬁrmed sub nom. §. Jack Hinton,
et al.-v.. Stewaﬂ*t L. Udall, 364 F. 2d 676 (1966) Petltmn for rehearing
Demed August 15,1966 No petition,

Seal and Oompcmy, 681.D. 94 (1961) ,
Seal and Company, Inc. v. U.8., Gourt of . Claims No.-274-62. Judgment
for Plaintiff, January 31, 1964 No appeal

Skell Ol Company, A-80575 (October 31 1966), C’hargeabzlzty of
Acreage Embraced in Oil and Gas Lease Offers, 71 1.D. 837.(1964)

Shell Oil G’ompany v. Udall, Civil No. 216-67. Stipulated d1smlssa1 August
19, 1968.

Smclaw 0l and Gas Oompcmy, 7 51, D 155 (1968)

Sinclair Oil end Gas Company . Stewart L. Udalr, Seoretary of the In-
terior et al., Civil Action No. 5277, D. ' Wyo. Suit pending.

Southwest Welding and M cmufcwtumng Diwision, Y uba Oonsolzdated
Industries, Ine.,69 1. D. 173 (1962) ‘

Southwest Weldmg v: U.8., Civil Actlon No. 68——1658—CO C.D. Cal. Suit
- pending.

Southwestern: Petroleum Corporation et aZ.,' 71 1.D. 206 (1964)

South@desiern Petroleum Corp. v. Stewart L. Uddil ‘01\711 Action No. 5773,
D. NM. Judgment for Defendant, March 8, 1965. Aﬁirmed 361 F 24 650
(1966). No petition,

Standard Oil OOmpany of Tewas, 711.D.957 ( 1964)
~ Catifornia 0il Company v, Semj_etary of the Interior, Civil Action No.
5729, D. N.M. Judgment for Plaintiff, JTanuary 21, 1965. No appeal.

James K. Tallman, 68 1.D.256 (1961)

James K. Tallman et al. v, Stewart L. Udan Clv11 Actlon No. 1852-62.
Judgment for Defendant, November 1, 1962 (opinion). Reversed, 824 F. 2d
411 (1963). Petition for rehearing denied, October 16, 1963. Cert. granted,
376 U.S. 961 (1964). Dist. Ct. Affirmed, 380 U.S. 1 (1965). Rehearing denied,
380 U.S. 989 (1985).
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Teasaco, Ine., 75 1.D.8 (1968)

- -Tewaco, Ine., o corp, v, Sécretary of the Intemor ‘Civil Actmn No 446—68
Suit pending,

Tewas Construction Co., 64 T.D. 97 (1957 ), Recon51derat10n denied,
IBCA-73 (June18, 1957 ) - :

Tegas Construction Co. v. United States, Court of Glalms No. 224—08'
Stipulated judgment for Plamtlﬁ December 14 1961 :

Estate of John Thomas, Deceased Cayuse Allottee No, 223 and Estote
of Joseph Thomas, Deceased, Umatille Allotiee No. 877,64 L.D. 401
(1957)

..Joe Hayes v. Fred A. Seaton, Secretwry of the Interior, Civil Act1on No
' 850-581. On Septembet 18, 1958, the court'entered an ordér grantmg Defend-
ant’s motion for Judoment on the pleadmgs or for summary Judgment ‘The
Plaintiffs appealed and 6n July 9, 1959 the decision of the District Court
was affirmed, and on October 5, 1959, petmon for rehearing en banc was
denied, 270 F. 2d 319. A petition for a writ of certiorari was filed. .J. anuary 28,
1960, in the Supreme Court. Petition demed 364 U.S. 814 (1960), rehearing
denied, 364 U.8: 906 (1960). -

Thor-Westcliffe Development, Ine. 7OI D 134: (1963)

Thor—Westchffe De'uelopment Ine. ». Stewart L. Uda,ll C1v11 Actmn No
5343, D. N.M. Dismissed with prejudice June 20, 1963.

See also: S
Thor-Westcliffe Development, Inc. v. Stewart L. Udall et al., Civil Action
No. 2406-61. Judgment for Defendant, March 22, 1962. Affirmed, 314 F. 2d
257 (1968). Cert. den., 373 1.8, 951 (1963).

Richard K. Todd et al.; 68 1.I): 291 (1961)

Bert . Duesing v. Stewart L. Udall, Civil Action No.: 290-62. Judgment
for Defendant, July 17, 1962 (oral oplmon) Aﬁirmed 350 F. 2d 748. (1965).
Petition for rehearing en banc denied. Cert: "den.; 383 U.8. 912 (1966)

- Atwood et al. v. Stewart L. Udall, Civil Actions 298-62--209-62, incl.
Judgment for Defendant, August 2, 1962, Aﬁirmed 350 F. 2d 748 (1965).
N o petmon

Union 0 Co. Bzd on T’mct 228 Bmms Area, Texas Oﬁshore Sale,
75 1.D. 147 (1968) o .
The Superior 0il Co. et al. v. Stewart L. dell Civil Action No 1521-68.

Judgment for Plaintiff, J uly 29, 1968 meodified, J uly 31, 1968 Appeal docketed
August 2, 1968,

Union O Company of Oalzfarma, meon P OOh)ert 65 ID 245
(1958)
Union 0il Company of California v. Stewart L. Udall, "Cfvil Action No.

-3042-58, Judgment. for Defendant, May 2 1960 (opnnon) Aﬁirmed 289 J O
. 24990 (19‘61) No petltwn :
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Union Oil Company of California et ol., 71 1.D. 169 (1964), 72 LD.
313 (1965)
" Penelope O'hase Brown et al. v. Stewart Ddall Cnnl Action l\o 9202
Colo. Judgment for Plaintiff, 261 F. Supp. 954 (1966). Appeal docketed.

Equity 0il Company v. Stewart L. Udeall, Civil Action No. 9426, D. Colo.
Order to Close Files and Stay Proceedmgs, March 25, 1967 )

. Gabbs Baploration Co. v. Stewart L: Udall C1v11 Aemon No. 9464 D Colo.
Order to Close Files and Stay’ Proceedmgs March 25, 196T. :

Harlan H. Hugg et ol. v. Stewart L. Udall, Civil Action No. 9252 D “Colo.
-Order to Close Files and Stay Proceedings, March 25, 1967, }

Barnette T. Napzer et al. v. Secretary of the Intemor, Civil Action No.
8691, D: Cole. Judgment for Plaintiff, 261 F. Supp. 954 (1966). Appeal taken.

John W. Savege v. Stewart L. Udell; Civil Action: No. 9458, D.:Colo.
Order to Close Files and Stay Proceedings, March 25, 1967.

The Qil Shale Corporation et al. v. Secretary of the Interior, Civil Action
No. 8680, D. Colo. Judgment for Plaintiff, 261 F. -'Sui)p=954; (1966). Appeal
taken.

The 0il Shole O’orp et al. v. Stewart L Udall 01v11 Actmn No 9465 D.

" Colo. Order to Close Fﬂes and Stay Proceedmgs, March. 25,.1967. .

Joseph B. Umpleby et al. v. Rteweart L. Udall, Civil Action No 8685 D.
Colo. Judgment for Plaintiff, 261 F. Supp. 954 (1966). Appeal taken. .

Union Oil Company of California, a Corp. v. Stewart L. Udaell, Civil Action

‘ No.'9461, D. 0010. -Order to Glose TFiles ail‘d Stay P_rdcéedin‘gs; March 25,
- 1967. T

Union Oil Company of Ualifornia, 71 1.D. 287 (1964)

Union Ol Company of Celifornia v. Stewart L. Udall, Civil Actlon No
2595-64. Judgment for Defendant, December 27, 1965. No appeal

Union Pacific Railroad Company, T2 1. D.76 (1965) -

The State of Wyoming end Gulf 0il Corp. v. Stewart. L. Udall, ete., Civil
Action No. 4913, D. Wyo. Dismissed with prejudice, 255 F. Supp. 481 (1966).
Affirmed, 379F 24 635 (1967). Oert den., 380 T.8. 905 (1967)

United States v. Alonzo A. Adams et al., 64 1.D. 221 (1957 ) A—27364
(July 1, 1957)

Alonzo A. Adams et al. v. Paul B. Witmer et al Civil Actlon No 1222—-

-B7=Y, 8.D. Cal. Complaint dismissed, November 27, 1957 (opinion); Teversed

and remanded, 271°F. 2d 29 (1958) ; on rehearing, appeal dismissed as to

Witmer ; petition for rehearing by Bernman denied, 271 ¥, 24 37 (1959).

United States v. Alonzo Adams, Civil Actioh No. 187—60—WM S.D. Cal.

- Judgment for Plaintiff, January 29, 1962 (opinion}). Judgment modified, 318
F. 2@ 861 (1963). No petition. ;

United States v. Ford M. 00nve7se, 72 ILD.14 (1965) :
ForrZM Conq)erse v. Stewart Udall, Civil Action No. 65-581, D. Ore.: Judg-
ment for Defendan_t 262 . Supp 583 (1966). A.ﬁir_med 399 F» 24 615 (1968).
United States v. Alwis F. Denison et-al., TL.I.D. 144 (1964)

Marie W. Denison, Individually and as Ezecutriz of the Estate of Alvis F.
Denison, Deceased v. Stewart L. Udall, Civil Action No. 963, D. Ariz. Re-
manded, 248 F. Supp. 942 (1965).
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Leo E. Shoup w. Stewart L. Udell, Civil Action No. 5822-Phx.,' D. Ariz.
Suit pending.

Reid Smith v, Stewart L. Udall ete., Civil Action No. 1033 D ‘Ariz. Suit
pendmg

United Statesv. Kverett ]"'oster et al. 65 ID.1 (1958)

Bverett Foster et ol v. Fred A. Seaton, Civil Action No. 34458 Judgment
for Defendants, December 5, 1958 (opinion) ; affirmed, 271 F. 2(1 836 (1959).
No petition.
United States v. Henault Mining Co.,73 1.D.184 (1966)

Henauwlt Mining Co. v. Harold Tysk et al., Civil Action No. 634, D. Mont.
Judgment for Plaintiff, 271 F. Supp. 474 (1967 ). Appeal taken, October 23,
1967

Umted Smtes V.. Ohaﬂes H.H enmkson et al., 7 0 L.D. 212 (1963)
Charles H. Henrikson et al. v. Stewart L. Udall et al., Civil Action No.
41749 N.D. Cal. Judgmeént for Defendant May 28, 1964.. Affirmed, 350 F. 2d
A,// 949 (1965) ‘rehearmg den. October 28 1965. Cert. den SSQU_S 940 _(1966)
Unzteol Smtes V. Indepena?ent Quwk Silwer Co., 72 LD. 367 (1965)

Independent chlc Silver C’o an Oregon Corp. v Stewarrt L. Udall, Civil
Action No. 65-590, D. Ore. Judgment for Defendant, 262F Supp. 583 .(1966).
Appeal dismissed (closed).

United States v. Richard Dean Lance, 73 1.D. 218 (‘19_66_)

Richard Dean Lance v. Stewart L. Udall et al; Civil Action No. 1864, D.
Nev. Judgment for Defendant January 23, 1968 No appeal.

United States v. M ary A. Mattey, 67 1.D. 63 (1960) -

- United Stutes . Edzson R. Noguhm et al., Civil AC’tIOIl No. 65—220—PH
C.D. Cal. Judgment for Defendant, November 16, 1966, Reversed and re-
manded November 4, 1968, :

United States v. Kenneth McUZartg/, 71 L.D. 331 (1964)

Kenneth MoOZarty v. Stewert L. Udall et al,, Civil Aetmn No 2116, B.D.
Wash. Judgment for Defendant,, May 26, 1966. Appeal -taken, July 13, 1966.

Unz'}fed States v. ZV ew Jersey Zinc Company, 14 1D, 191‘,:(-'1967)

The New Jersey Zine Corp., a Del. Corp. v. Stewart L. Udall ClVll Action
No. 67-C-404, D. Colo. Suit pending.

United States v. E V. Pressentin and Demsees of the H. 8. Martin
- Estote, 71 1.D. 447 ( 1964)

B V. P*ressentm I‘redJ Martin, A(i‘mm of H. A, Martm Estatev Stewart
L. Udall and Cherles Stoddm’d Civil Action No.- 1194--65. Suit pendmg
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United States v. Ollie Mae Shearman et al., 73 1.D. 386 (1966)
United States v. Hood Corpordtion et al., Civil Action No. 1-67-97, S.D.
Idaho. Suit pending.
United Statesv. O. F. Snyder et al., 72 1.D. 223 (1965)

Ruth Snyder, Administretriz of the HEstate of C. F. Snyder, Deceased
et al. v. Stewart L. Udall, Civil Action No. 66-C-131, D. Colo. Judgment for
Plaintiff, 267 F. Supp. 110 (1967). Reversed, May 24, 1968; rehearing
granted.

U.S.v. Alfred N. Verrue, 75 1.D. 800 (1968)

Alfred N. Verrue v. Secretary of the Inmterior, Civil Action No. 6898 Phx.,
D. Ariz. Suit pending.

United States v. Vernon O. & Ina 0. White, 72 1.D. 522 (1965)

Vernon 0. White & Ina C. White v. Stewart L. Udeall, Civil Action No.
1-65-122, D. Idaho, Judgment for Defendant, January 6, 1967. Judgment
for Defendant, June 17, 1968. No petition.

E. A. Vaughey,63 1.D. 85 (1956)

E. A. Voughey v. Fred A. Seaton, Civil Action No. 1744-56. Dismissed by
stipulation, April 18, 1957. No appeal.

Burt A, Wackerli et ol.,73 I.D. 280 (1966)

Burt & Lueva G. Wackerli et al. v. Stewart L. Udall et ol., Civil Action
No. 1-66-92, D. Idaho. Suit pending.

Weardco Construction Corp., 64 1.D. 376 (1957)

Weardco Construction Corp. v. United States, Civil Action No, 278-59-PH,
8.D. Cal. Judgment for Plaintiff, October 26, 1959. Satisfaction of judgment
entered February 9, 1960,

Frank Winegar, Shell Ol Co. and D. A. ShaZe Ine., 74 1.D. 161 (1967)

Shelt Qit Co. et al. v. Udall et al ClVl]. Action No. 67-C-321, D. Colo.
Judgment for Plaintiff (September 18, 1967). No appeal.

Estate of Wook-Kah-Nah, Comanche Allotice No. 1927, 65 1.D. 436
(1958)

Thomas J. Huff, Adm. with will annexved of the Fstate of Wook-Kah-Nah,
Deceased, Comanche Enrolled Restricted Indian No. 1927 v, Jane -Asenap,
Wilfred Tabbytite, J. R. Graves, Bxaminer of Inheritance, Bureaw of Indian
Affairs, Department of the Interior of the United Sitates of America, and
Earl R. Wiseman, District Director of Internal Revenue, Civil Action No.
8281, W.D. Okla. The court dismissed the suit as to the Examiner of In-
heritance, and the plaintiff dismissed the suit without prejudice as to the
other Defendants in the case.

Thomas J. Huff, Adm. with will annezed of the Estaie of Wook-Kah-Nah
v. Stewart L. Udall, Civil Action No. 2595-60. Judgment for Defendant,
June 5, 1962. Rernanded, 312 F. 2d 358 (1962).
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Miller (3 L.D. 324) ; modified, 6 L.D.
716 ; overtuled, 9 L.D. 237.

Florida, - State of (17 L.D. 355); re-
versed, 19 L.D. 76. ’
Florida, State of (47 L.D. 92, 93) ; over-
ruled so-far as in conflict,” 51 L.D.

291, ° : : :

Forgeot, Margaret (7 L.D. 280)-; over-
ruled, 10 L.D. 629.

Tort Boise Hay Reservation (6 L.D.
16) ; overruled, 27 L.D. 503,

Freeman, Flossie (40 L.D. 106) ; over-
ruled, 41 L.D. 63. )

Freeman v. Texas and Pacific Ry. Co.
(2 L.D. 550) ; overruled, 7 L.D. 18.

Fry, Silas A, (45 L.D. 20); modified,
51 1..D. 581. v ‘

Fults, Bill, 61 I.D. 437 (1954); over-
ruled, 69 1.D. 181.

78) ; over-

Galliber, Maria (8 C.L.O. 137);
ruled, 1. 1L.D. 57. )

Gallup ». Northern Pacific Ry. Co. (un-
published) ; overruled so far as in
conflict, 47 L.D. 304.

over-
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Gariss ». Borin (21 LD. §542) (See

-89 L.D. 162, 225).

Garrett, Joshua (7 CIL.0. 55); over-
ruled, 5 L.D. 158.

Garvey ». Tuiska (41 L.D. 510) ; modi-
fied, 43 L.D. 229. ‘

Gates ». California and Oregon R.R.
Co. (5.C.L.O. 150) ; overruled, 1 L.D.
336.

Gauger, Hemy (10 LD 221); - over-
ruled, 24 L.D. 81. : ‘

Glassford, A. W. et al, 56 LD, 88

" (1987); overruled to extent “incon-
sistent, 70 I.D. 159.

Gleason ». Pent (14 L.D, 375; 15 L.D.
286) ; vacated, 53 1.D. 447; overruled
so far as in conflict, 59 1.D. 416, 422.

Gohrman ». Ford (8 O.L.0." 6) ; over-
ruled so far as in conflict, 4 L.D. 580.

Golden Chief “A” Placer Claim (35
L.D. 557) ; modified, 37 L.D. 250.

Goldstein ». Juneau Townsite (23 1.D.
417) ; vacated, 31 L.D, 88;

Goodale ». Olney (12 L.D. 324); dis-

:+ tinguished, 55 1.D. 580. -

Gotebo Townsite: v. Jones (35 L.D. 18) ;
modified, 37 L.D. 560,

Gowdy o. Connell (27- L.D.
cated, 28 L.D. 240.

Gowdy ». Gilbert (19 L.D. 17); over-
ruled, 26 1.D. 453.

Gowdy ef al. ». Kismet Gold Mining
Co. (22 L.D. 624) ; modified, 24 L.D.
191, - .

Grampian Lode (1 L.D. 544); over-

- ruled, 25 L.D. 495.

Gregg et al. v. State of Colorado (15
L.D. 151) ; modified, 30 L.D. 310.

Grinnel ». Southern Pacific R.R. Co.
(22 1.D. 438) ; vacated, 23 L.D. 489.

*Ground Hog Lode v, Parole and Morn-
ing Star Lodes (8 L.D. 430); over-
ruled, 34 L.D. 568 (See R. R. Rous-

- seau, 47 L.D. 590).

Guidney, Alcide (8 C.L.O. 157); over-
ruled, 40 1.D. 399.

Gulf and Ship Island RR. Co. (16 L.D.
236) ; modified, 19 L.DD. 534. '
Gustafson, Olof (45 L.D. 456) ; modi-

fied, 46 L.D. 442,

56) ;- va-

AND MODIFIED CASES XLIX

Gwyn, James R. (A-26806) December
17, 1953, unreported; distinguished,
66 -I.D. 275 )

Halvorson, Halvor K. (39 L.D. 456) ;
overruled, 41 L.D. 505.

Hansbrough, Henry C. (5 L.D.. 155);
overriled, 29 L.D. 59.

Hardee; D.C. (7 L.D. 1) overruled so
far as in conflict, 29 L.D. 698.

Hardee v. United States (8 L.D. 391;
16 L.D. 499) ; overruled so far as in
conflict, 29 L.D. 698,

Hardin, James A. (10 L.D. 313),
voked, 14 L.D. 233.

Harris, James G. (28 L.D. 90); over-
ruled, 39 L.D. 98. '

Harrison, Luther (4 L.D. 179); over-
ruled, 17 L.D. 216. ]

Harrison, W. R. (19 L.D. 299) ; over-
ruled, 83 L.D. 539.

Hart v. Cox (42 L.D. 592); vacated,
260 °U.8S. 427 (See 49 L.D. 413).

Hastings and Dakota Ry. Co. ». Christ-
enson ¢t al. (22 L.D. 257) ; overruled,
28 L.D. 572. : :

Hausman, Peter A. C. (37 L.D. 352) 5
modified, 48 L.D. 629.

Hayden v». Jamison (24 L.D. 403) ; va-
cated, 26 L.D. 373. )

Haynes ». Smith (50 L.D. 208) ; over-
ruled so far as in conflict, 54 1.D.
150. :

Heilman ». Syverson (15 L.D. 184);
overruled, 23 L.D, 119. )

Heinzman €t al. v. Letroadec’s Heirs ot
al. (28 L.D. 497) ; overruled, 38 L.D.
253.

Heirs of Davis (40 L.D. 573); over-
ruled, 46 L.D. 110.

Heirs of Mulnix, Philip (33 L.D. 331) ;

. overruled, 43 L.D. 532.

*Heirs of Stevenson . Cunnmgham
(82 L.D. 650) ; overruled so far as in
conflict, 41 L.D. 119 (see 43 L.D. 196).

Heirs  of Talkington ». Hempfling (2
I.D. 46) ; overruled, 14 L.D. 200.

Heirs of Vradenberg et al. ». Orr ct al.
(25 L.D. 232) ; overruled, 38 L.D. 253.



Helmiér, Inkerinan (34 L.D. 341) modl-
fied, 42 LD, 472. :

Helphrey ». Coil (49 L.D. 624)-; over- |
ruled, Dennis v. Jean (A~20899) July
24, 1937 unreported. = ¢

Henderson, John W. (40 I.D. 518) ;
vacated, 48 L.D. 106 (See 44 LD. 112
and 49 1.D. 484).

Hennig, Nellie J. (38 L.D. 443, 445);
recalled and vacated, 39 L.D. 211.

Hensel Ohmer V. (45 L.D. 557) ; distin-
guished, 66 1.D, 275, :

Herman ». Chase et ¢l. (37 L.D, 590) HE

overruled, 43 L.D. 246.

Herrick, Wallace H. (24 1.D. 23) ; over-

“ruled, 25 L.D, 113. '

Hess, Hoy, Assignee’ (46 L:D. 421) ;

©overruled, 51 L.D. 287.

Hickey, M.A. et e¢l. (3 L.D. 83); mod-
ified, 5 L.D. 256. ‘ :

Hildreth, Henry (45 L.D.: 464) HER 72
cated, 46 L.D. 17.

Hindman, Ada T. (42 L.D. 327); va-
cated in part, 43 L.D. 191,

Hoglund, Svan (42 L.D. 405) ; vacated,
43 1.D, 538.

Holden, Thomas A. (16 LD 493) ;
overruled, 29 L.D. 166.

Holland, G. W.-(6 L.D. 20) ; overruled,
6 L.D. 639; 12 L.D. 436. o

Holland, William C. (M-27696); de-
cided April 26, 1934; overruled in
part, 55 1.D. 221.

Hollensteiner, Walter (38 L.D. 819);
overruled, 47 L.D. 260.

Holman ». Central Montana Mines Co.
(34 L.D. 568) ; overruled so far as
in conflict, 47 L.D. 590.

Hon. v. Martinas (41 L.D. 119) ; modi-
fied, 48 L.D. 197.

Hooper, Henry (6 L.D. 624) ; modified,
19 1.D. 86, 284.

Howard v. Northern Pacific R.R. Co.
(28 L.D. 6) ; overruled, 28 L.D. 126.

Howard, Thomas (3 L.D. 409) (See 39
1.D. 162, 225).

Howell, John H. (24 L.D. 85); over-
ruled, 28 L.D, 204.

Howell, L. C. (89 IL.D. 92) (See 39
L.D. 411).

Hoy, Assignee of Hess (46 L.D. 421);
overruled, b1 L.D. 287.

TABLE "OF "OVERRULED |
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Hiighes v. Greathiead - (48 'L.D. 497) ;
overruled 49 LD 413 (See 260 U.S.
427y, b

Hull et al. ». Ingle (24 LD 214) ‘over-
-ruled, 30 L.D. 258

Huls, Clara (9 L.D. 401) modlﬁed 21
L.D. 377,

Humble Oil & Refining Co. (64 1.D. 5) ;
distinguished, 65 1.D. 316.

Hunter, Charles H. (60 1.D. 395) ; dis-
tinguished, 63 1.D. 65. }
Hurley, Bertha C. (TA-66 (Ir.)),
March 21, 1952, unreported; over-

ruled, 621.D.12. ‘

Hyde, T. A. (27 L.D. 472) ; vaca’ced 28
.L.D. 284. ) v _

Hyde, F. A. et al. (40 L.D. 284) ; over-
ruled, 43 I.D. 381

Hyde et ol. . Warren et al. (14 LD
576;.15 LD 415) (See 19 L.D. 64).

Ineram, John D (37 L D.- 475) (See
43 L.D. 544).

Inman ». Northern  Paecific. R.R. Go
(24 1.D..318) ; overruled, 28 IL.D. 95.

Instructions (32:L.D. 604) ;. overruled

8o far asiin conflict; 50 L.D. 628; 53
LD. 365; Lillian-M. Peferson et al.
(A-20411), August 5, 1937, unre-
ported (See 59 1.D, 282, 286).

Instructions (51 L.D. 51) ; overruled so
far as in conflict, 54 1.D. 86.

Interstate Oil Corp. and Frank O. Chit-
tenden (50 L.D. 262) ; overruled so
far as in conflict, 53 1.D. 228, i

Iowa Railroad Land Co. (23 L.D. 79;
24 1.D. 125) ; vaeated, 29 L.D. 79.

Jacks v. Belard et al. (29 L.D. 369);
vacated, 80 1.D. 345.

Jackson Oil Co, v. Southern Pacific Ry.
Co. (40 L.D. 528) ; overruled, 42 I.D.
317.

Johnson v, South Dakota (17 L.D. 411) ;
overruled so far as in conflict, 41 L.D.
22, .

Jones, James A, (8 L.D. 176); over-
ruled, 8 1.D. 448,

Jones v. Kenneitt (6 L.D. 688); over—
ruled 14 1. D. 429.
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Kackmann, ‘ Peter (1-L.D. 86) H over—
ruled, 16 L.D. 464.

Kanawha 0il and Gas Co., Assignee (50
- 1.D. 639) ;'overruled so far as-in‘ con-
flict, 54 1.D. 371.

Kemp, Frank A. (47-1.D; 560); over-
‘ruled so-far as‘in confliét, 60 L.D. 417
419.

Kemper ». 8t. Paul‘and Pacific R.R. Co.
(2 C.L.L. 805) H overruled 18 L.D.
101.

Kilner, Harold H. et al’ (A—21840)’;
February 1, 1939, unreported; over-
ruled so far ds in conflict, 59 1D,
258, 260.

King ». Eastern Oregon Land Co. (23
L.D. 579) ; modified, 30-L.D. 19.

Kinney, E. C. (44 L.D. 580) ; overruled

- .50 far as in conflict, 53 I.D; 228,

Kinsinger ‘». Peck (11 LD 202) (See
39 L.D. 162, 225). '

Kiser ». Keech (7 L.D. 25) overruled
- 23 LiD.119.

Knight, Albert B. et al. (30 L.D. 227 )3
overruled, 31 L.D. 64, ;

Knight ».. Heirs of Knight: (39 1.D. 362,
491; 40 L.D, 461; overruled, 43 L.D.
242, -

Kniskern #.-Hastings and Dakota R.R.

©.Co. (6 C.1.0. 50) ; overruled, 1 L.D.
1362,

Koll}erg, Peter F (37 L.D, 453) ; .over-
ruled, 43 L.D. 181.

Krighaum, James T. (12 L.D. 617);
overruled, 26 L.D, 448, .

Krushnic, Emil L. (52 L.D. 282, 295) ;
vacated, 53 L.D. 42, 45 (See 280 U.S.
306).

Lackawanna Placer Claim (36 L.D. 36) ;
overruled, 37 I.D. 715.

La Follette, Harvey M. (26 LD. 453) ;
overruled so far as in: conflict, 59
1.D. 416, 422,

Lamb ». Ullery (10 L.D. 528); over-
ruled, 32 L.D. 331.

Largent; BEdward B, et al. (13 L.D.
397) ; overruled so far as in conflict,

42 L.D. 321.

Larson, Syvert (40 L.D. 69) ; overruled,

43 L.D. 242.-

339-307—69——5
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Lasselle v. Missouri, Kansas and Texas-
Ry. Co. (8 C.L.O. 10); overruled 14
L.D. 278.

Las Vegas Grant (13 L.D: 646 15 L.D.
+:B8) 5 revoked, 27 L.D. 683. ’

‘Laughlm, Allen (31 L.D. 256) ; over-

ruled, 41 1..D, 361.

Laughhn v. Martin. (18 'L.D. 112) b
- modified, 21. L.D. 40.

Law wv. State of Utah (29 L.D: 623) S
overruled, 47 L.D. 359; :

Layne - and Bowler XExport  Corp.,
-IBCA-245 (Jan.'18,1961), 68.1.D. 33,.
overruled, in so far as it ‘conflicts.
- with - ‘Schweigert, - Inc. ».  United
States, Court of Claims No. 26-66:
- (Dee, 15, 1967), and Galland-Hen-
ning Manufacturing Company,.

- IBCA-534-12-65 (Mar. 29,1968)":

| Lemmons, Lawson H. ‘(19" LD 37) ;.

~overruled, 26 L.D. 398,

Leonard, Sarah (1 LD 41); overruled
116 L.D. 464, :

Lindberg, Anna C. (3 LD 95) modi-
fied, 4 L.D. 299.

Lindermann ». Wait (6 L.D. 689) over-

" ruled, 13 L.D. 459. :

*Linhart v. Santa Fe Pacific R.R. Co.
(836 LiD. 41); overruled 41 LD 284
(8ee 43 LD, 536).

Little Pet Lode (4 L.D. 17 ) overruled
25 L.D. 550.

Lock Lode (6 L.D. 105) ; overruled so-
far as in conflict, 26 L.D. 123,

Lockwood, Francis A. (20 L.D. 361) H
modified, 21 L.D. 200.

Lonnergran o. Shoekley (33 L.D. 238) ;:
overruled so far as in conflict, 3¢ L.D.
' 314 ; 36 L.D.'199,

Louisiana, State of (8 L.D. 126) ; modi-~
fied, 9 L.D. 157.

Louisiana, State of (24 L.D. 231); va-

 cated, 26 L.D. 5..

Louisiana, State of (47 L.D. 366) ; over-

ruled so far as in conflict, 51 L.D. 291.

Louisiana, State of (48 I..D. 201) ; over-

- ruled so far as in conflict, 51 L.D:
201,

Lucy B. Hussey Lode (5 L.D. 93) ; over-
ruled, 25 L.D. 495,
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Tuse, Jeanette L. ef al.. (61 1.D. 108) ;
distinguished by Richfield 011 Corp,
T11.D. 248,

Luton, James W. (34 L.D. 468), over-
ruled so far as in conflict, 35 L.D.

- 102, : . R

Lyman, Mary O. (24 L.D. 493) ;.over-
ruled so far as in conflict, 43 L.D. 221.

Lynch, Patrick (7 L.D. 83) ; overruled |

sofar as in conflict, 13 L.D.-718.

Madigan, Thomas (8 L.D. 188):; over-
ruled, 27 L.D. 448.

Maginnis, Charles P
overruled, 35 L.D. 899.

Maginnis; John 8. (32 L.D. 14) ; modi-
fied, 42 L.D. 472.

Mahey, John M. (34 L:D. 342), mod1-

- fied; 42 1.D, 472. i

Mahoney; Timothy (41 LD 129) ; over-

- - ruled, 42 LD, 813.

Makela, Charles (46 . L.D. 509) ; ex-

. tended, 49.L.D. 244,

Makemson . Snider’s Heirs (2‘7 LD
511) ;. overruled, 32 L.D. 650.

Malone Land and Water Co, (41 L.D.
138) ; overruled in part, 43 L.D. 110.
Maney, Jobn J. (35 L.D. 250), modli-

_ fied, 48 I.D. 153,

‘\Iaple Frank (37 L.D. 107 )3 overruled,
43 1.D. 181.

Martin ». Patrick (41 LD. 284) ; over-
ruled, 43 1..D. 536.

Magon v. Cromwell (24 L.D. 248) ; va-

" cated, 26 L.D. 369,

Masten, E. C. (22 L.D. 837) ; overruled,
25 L.D. 111 )

Mather et al. ». Hackley’s Heirs (15
L.D. 487) ; vacated, 19 L.D. 48.

Maughan, George W. (1 L.D. 25) ; over-
ruled, 7 L.D. 94.

Maxwell and Sangre de Cristo Land
Grants (46 L.D. 301) ; modified, 48
L.D. 88. :

McBride ». Secretary of the Interior
(8 C:.L.0. 10) ; modified, 52 1..D. 33.
McCalla ». Acker (29 L.D. 203); va-

cated, 30 L.D. 277.

McCord, W. BE. (23 L.D. 137); over-
ruled to extent of any possible in-
consistency, 56 1.D. 73.-

McCornick, William 8. (41 LD 661,
666) ; vacated, 43 1..D. 429.

(31 L.D. 222);

TABLE (OF :OVERRULED:

Meyer,
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*McCraney ». Heirs of Hayes (33 L.D.
21); overruled so far as in conflict,
41 L.D. 119 (See. 43 L.D. 196).

MecDonald, Roy (34 L.D. ‘)1) ;- over-
ruled, 37 1.D. 285.

*McDeonogh School Fund (11 L.D. 378) ;
“overruled, :30: L.D. 616 (See 35 LD
399).

McFadden et ¢l. v, Mountain View Min-
ing and. Milling Co.: (26 L.D. 530) ;
vacated, 27 1.D. 858. ‘

McGee, Edward D. (17 L.D. 285); over-
ruled, 29 L.D. 166.:

{ MeGrann, Owen (5 L.D,10) ; overruled,

24 L. D. 502.

McGregor, -Carl . (37 :L.D.: 693) ; over-
ruled; 38 L.D. 148."

McHarry . Stewart (9 L.D. 344) crit-
icized and distinguished, 56 LD. 840.

|-McKernan . Bailey (16 -L.D: 368); .

overruled, 17 I.D. 494." .

FMeKittrick: Oil Co. v. Southern Pacific
R.R. Co. (37 L.D. 243) ; overruled so
far as in. conflict, 40 L.D. 528 (See
42 L.D. 317).

McMicken, Herbert ef al. (10 LD 97
11 L.D.:98) ; distinguished, 58 I.D.
257, 260.

McNamara et el. v. State of California
(17.1.D. 2986) ; overruled, 22 L.D. 666.

\IePeek v. Sullivan et al, (25 L D. 281} ;

+ overruled, 36 1.D. 26.

*Mee v. Hughart et al. (23 L.D. 455) ;
-vacated, 28 L.D. 209. In effect rein-
stated, 44 L.D.-414, 487, 46 1.D. 484 ;
48 L.D. 195, 346, 848 ; 49 1.D. 660.

*Meeboer ». Heirs of Schut (35 L.D.
335) ; overruled so far as in conflict,
41 L.D. 119 (See 43 L.D. 196).

Mercer. v. - Buford Townsite (35 L.D.
119) ; overruled, 85 L.D. 649.

Meyer ». Brown (15 L.D, 307) (See 39
pert62ED-210). L.D. )b d, A5

Peter (6 IL.D. 639); modified,
12 L.D. 486.

Midland Oilfields Co. (50 L.D. 620);
overruled so far as in conﬂlct 54 1.D.
371.

Mikesell, Henry D., A 24112 (Mar, 11,
1946); rehearing denied (June' 20,
1946}, overruled to extent inconsist-
ent, 70 1D, 149,
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Miller, D.- (60 ID. 161) ; overruled in
part, 62 LD, 210,

‘Miller, Edwin J. (35 LD, 411) ; over-v

ruled, 48 L.D. 181,

Miller v Sebastmn (19 L.D.288) ; over-

" ruled, 26 L.D. 448, :

Milner and North Side R.R. Co. (36 L.D.
488) ; overruled 40 L.D. 187.

Milton et al. ». Lamb (22 L.D. 339);
overruled, 25 L.D. 550,

\Iﬂwaukee, Lake Shore and Western
. Ry. .Co. (12 LD. 79); overruled 29
LD 112 .

Miner v. Mariott et al. (2 L.D. 709) ;
modified, 28 L.D. 224. '

Minnesota and Ontario. Bridge Com-
pany (30 L.D. 77); no longer fol-
lowed, 50 L.D. 359. )

*Mitchell ». Brown (3 L.D. 65); over-
ruled, 41 L.D. 396 (See 43 L.D. 520).

“Monitor Lode (18 L.D. 358) ; overruled,
25 1.D. 495.

Monster Lode (30 L.D. 493) overruled
so far as in conﬂlct 55 LD. 348.

Moore, Charles H. (16 L.D. 204) ; over-
ruled, 27 L.D. 482. .

‘Morgan ». Craig (10 G.L.O. 234) ; over-
ruled, 5 L.D. 303.

‘Morgan, Henry S. et al. (65 ID. 369), '

overruled. to extent ineonsistent, 71
1.D. 22. T

'\Iowan ». Rowland (37 LD 90) ; over-

_ ruled, 37.L.D. 618,

Moritz v. Hinz (36 LD 450) ; vacated

| 8T L.D. 382

Morrison, Charles S.
modified, 36 L.D. 319.

‘Morrow et al. v. State of Oregon et al.

. (82 L.D.. 54) ; modified, 33 L.D. 101.

Moses, Zelmer R. (36 L.D. 473) ; over-
ruled, 44 L.D. 570.

Mountain Chief Nos. 8 and 9 Lode
Claims (36 L.D. 100).; overruled in
part, 36 L.D, 551.

Mt. Whitney Military Reservation (40
L.D. 815) (See 43 L.D. 33).

Muller, Ernest (46 1.D. 243) ; overruled,
48 L.,D. 163;

‘Muller, Esberne K. (39 L.D. 72) ; modi-
fied, 39 L.D. 360.

./ Mulnix, Philip, Heirs of (383 L.D. 3831) ;

~ overruled, 43 L.D.432.

(36 L.D. 126);

AND MODIFIED CASES LIIT

| Myll, Clifton O., 71 LD. 458.(1964)-; as

supplemented 71-1.D, 486 (1964) va-
. cated (72 1.D. 536) (1965)

\Iebraska, State of (18 L D 124) over—
ruled, 28 L.D. 358. :

Nebraska, State of. . Dorrmgton 2
C.L.L. 647) ; overruled, 26 L.D. 123.

Neilsen v.:Central Pacific R.R. Co. et
el. (26 L.D. 252) ; modified, 30 L.D.
216.

Newbanks o, Thompson (22 L.D. 490) ;
overruled, 29 L.D. 108. .

Newlon, Robert: C. (41 L D. 421) over-
ruled so far as in -conflict,. 43 L.D.
364.

New Mexico, State of (46 LD 217) ;
overruled, 48 1.D. 98.

‘New Mexico, State of (49 LD, 314),
+ -overruled, 54 1.D. 159.
Newton, Walter- (22 -L:D.- 322) ; modl-

fied, 25 L.D. 188.

New York Lode and Mill Site. (5 LD.

513); overruled, 27 L.D, 373,

*Nickel, John R. (9 L.D. 388); over-

ruled, 41 L.D. 129 (See 42 L.D. 313).

Northern Pacific R.R. Co. (20 -L.D.
-191) ; modified, 22 L.D.-224; over-
ruled so far as in .conflict, 29 LD.
550.

-Northeln Pacific R. R Co. (21 L.D. 412;

-23 L.D. 204; 25.1.D. 501) ; overruled
53 L.D. 242 (See 26 L.D..265; 33 L.D.
426 44 L. D. 218; 117 U.S. 435).

‘\Torthe.rn Pacific R.R. Co..v. Bowman

(7 L.D. 238) ; modified,. 18 L.D. 224.

Northern Pacific R.R. .Co. v. Burns (6

T.D. 21); overruled, 20 L.D. 191.

Northern Pacific R.R. Co. v. Loomis (21
L.D. 895) ; overruled, 27 1.D..464.

Northern Pacific R.R. Co. v. Marshall
et al. (17 L.D. 545) ; ‘overruled, 28

- LD 174, :

Northern Pacific R.R. Co. v. Miller (7
L.D. 100) : overruled so far as in con-

Alict, 16 1. D. 229. ‘

Northern Pacifie R.R. Co. v. Shérwood
(28 1.D. 126) ; overruled so far as in
conflict, 29 L.D. 550.

Northern Pacific R.R., Co. v. Symons
{22 1.D. 686) ; overruled, 28 L.D. 95.
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Northern Pacific’ R.R. -Co, . ‘»Urquhart
(8 LiD.’365) ; overruled, 28 LiD. 126.

Northern Pacific R.R: €0. v. Walters ¢t |

al. (18 L.D. 230) ; overruled so far
asin conflict, 49 L.D.89%.~
Northern Pacific R.R: Co. v. Yantis (8
L.D. 58) ; overruled, 12-L.D. 127.
Northern Pacific'Ry. Co.' (48 L.D. 573) ;
overriled so far as in conﬂlet 51 L D.
" 196 (See 52 L:D.B58).
Nunez, Roman C. and Serapio (56 LD.
363); -overruled ‘so far as in eonﬂlct
57 1.D. 213.

Nyman v. St. Paul, aneapohs, and |

:Manitoba Ry. Co. (5 L.D. 396); over-
ruled 6L.D. 750 '

ODonnell Thomas J. (28 L.D, 214) ;
overruled, 356 L.D. 411.

Olson o. Traver et el (26 L.D. 350,

. 628); overruled -so far as'in conflict,
29 L.D. 480; 80 L., 382.

Opinion A.A.G. (35 L.D. 277 ) vacated,
36 L.D., 342,

Opinion of  Acting Sohc1t0r, Jitne 6,
1941 ; overruled so far as inconsistent,
60 L.D. 333.

Opinion of ‘Acting Solicitor, July 30,

1942 overruled so far as in confliet,
58 ID. 831 (See 59 1.D. 346, 350).
Opinion of Associate Solicitor, M-36512
- (July 29, 1958) ; overruled to extent
inconsistent, 70 1D, 159.

Opinion of Associate Solicitor, M—-36463,
64 1.D. 351 (1957) ; ovelruled 74 I.D.
165 (1967).

Opinion of Associate Solicitor, Oct, 22,
1947  (M-34999) ;  distinguished, 68
1.D. 433 (1961)..

Opinion of Chief Counsel, July 1, 1914
(43 1.D. 839) ; explained, 68 1.D. 372.

‘Opinion of Solicitor, October 81, 1917

(D-40462) ; overruled so far as incon-
sistent, 58 1.D. 85, 92, 96.

Oplnl()n of  Solicitor, February 7, 1919-
(D-44083) ; overruled, November 4,
1921 (M-6397) - (See 58 1.D. 158,
160).

Opinion of Solmltor August 8, 19833 (M-
27499) ; overruled so far as in con-
flict, 54 1.D. 402. '

Opinion of Solicitor, 54 1.D. 517 (1934) ;

overruled, M—-36410 (¥Feb. 11, 1957),

AND ‘MODIFIED CASES

Opinion of Sohcltor, June 15, 1934 (54
I D. 517 ) overruled in palt Febru-
Yary 11, 1957 (M—36410) ‘

Oplmon of Solmltor, ‘\i[ay 8, 1940 (b7
D, 124) H overruled ini part, 58 1.D.
562, 567.

Opinion of Solicitor, August 31, 1943
(M-33183) ; distinguished, 58 I.D.
726, “729. ’

Opinion of Solicitor, May 2, 1944 (58
1D, 680) ; distinguished, 64 I.D. 141,

Opinion of Selicitor, Oct. 22, 1947

(M—34:999) ; distinguished 68 ID

483,

Opinion of Solicitor, March 28, 1948
(M= 30(}93) overluled in part, 64 1.D.
70. )

Opinion of Solicitor, 60 I.D. 436 (1950) ;
will not be followed to the extent that
it conflicts with these views, 72 LD.
92 (1965). ' '

Opinion of Solicitor, Jan. 19, 1956 (M-

' 36378) ; overruled to extent incon-
sistent, 64 L.D. 57.

Opinion of Solicitor, June 4, 1957 (M-
36443) ; overruled in part, 65 1.D. 816.

Opinion of Solicitor, July 9, 1957 (M-
36442) ; withdraws and superseded
65 1.D. 386, 388.

Opinion of Solicitor, Oct. 30, 1957, 64

ID. 393 (M-36429); no longer fol-
lowed, 67 L.D. 366.

Opinion of Solicitor, 64 LD, 351 (1957) ;

" overruled, M-36706, 74 LD, 165
(1967).

Opinion of Solicitor, July 29 1958 (M-~
36512) ; overruled to extent incon-
" gistent, 70 1.D. 159,

Opinion of Solicitor, Oct. 27, 1958 (M-
36531) ; overruled, 69 1.D. 110.

Opinion of Solicitor, July 20, 1959 (M-
36531, Supp.) ; overruled, 69 I.D. 110.

Opinion of Solicitor, 68 1.D, 433 (1961) ;
distinguished and limited, 72 1.D. 245
(1965).

Opinions of Solicitor, September 15,
1914, and TFebruary 2, 1915; over-
ruled, September 9, 1919 (D-43035,
May Caramony) (See 58 ID. 149,
154-156).

Oregon and California R.R. Co. v. Puck-
ett (89 L.D. 169); modified, 53 I.D.
264,
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Oregon Central Military Wagon Road
Co. v. Hart (17 L.D. 480) overruled
18 L.D. 543. .

Owens ¢t al v..State of Cahforma (22
LD. 369) -overruled, 38 L.D. 253.

Pace 7. Carstarphen et aZ (50 L.D.
369) ; dlstmgmshed 61 L.D. 459.
Pacific Slope Lode (12 L.D. 686) ; over-
ruled so-far as in conﬂlet 25 L. D 518..
Papina v. Alderson. (1B LP 91) ; modi-

fied, 5 I.D. 256.

Patterson, Cha1les B, (3 LD 260) H
modified, 6 L.D. 284, 624.

Paul Jarvis, Inc. Appeal of. (64 ID.
285) ; distinguished, 64 .1.D. 388.

Paul Jones Lode (28 L.D. 120) ;. modi-
fied, 81 L.D. 359.

Paul v. Wlseman (21 L.D. 12), over-
ruled, 27 L.D.522.

Pecos Irrigation and Improvement Co.
(15 1..D. 470) ; overruled 18 L.D. 168,
268.

Pennock, Belle L. (42 L.D. 310), va-
cated, 43 1.D. 66.

. Perry . Central Pacifie R.R. Co (39
L.D. 5); overruled so far as in con-
flict, 47 L.D. 804. ’

Phebus, Clayton (48 L.D. 128); over-
ruled so far’as in confliet, 50 L.D.
281 ; over ruled to extent 1ncons1%tent
70 1.D. 159

Phelps, W. L. (8 C.L.O. 139) H over-
ruled, 2 L.D. 854.

Phillips, Alonzo (2 LD, 321) 3 over-
ruled, 15 I.D. 424,

Phillips v. Breazeale’s' Heirs (19 L.D.
573) ; overruled, 39 L.D. 93.

Pieper, Agnes C. (35 L.:D. 459); over:
ruled, 43 L..D. 374,

Pierce, Lewis W. (18 L.D. 828); va-
cated,: 53 L.D. 447; overruled ‘so far
as in conflict, 59 LD. 416, 442, .

Pietkiewiez ef ¢l. v. Richmond (29 L.D.
195) ; overruled, 87 1.D. 145,

Pike’s Peak Lode (10-1.D. 200) ; over-
ruled in part, 20 L.D. 204,

Pike’s Peak Lode (14 L.D. 47); over-
ruled, 20 L.D. 204. .

Popple, James (12 L.D. 433) ; overruled
13 L.D. 588. ) )

Powell, D. C. (6 L.D. 302); modified,
15 L.D. 477.

‘Prange,.

:Premo George (9 L.D.:

AND. MODIFIED CASES LV
Christ C. and . William. C.
Braasch (48 L.D. 488);; overruled so
far as in-conflict, 60 I.D. 417, 419.
70) (See 89
L.D. 162, 225).

‘Prescott, Henrietta. P, (46 L.D. 486),

overruled 51 L.D. 287, .

.Pringle, Wesley (13 :L.D: 519) 5 over-

ruled, 29 L.1D. 599.
Provensal,-Victor H. :(30: L.D. 616) N
- overruled, 35 L.1D. 399.

| Prue, Widow of Emmanuel (6. I1:D.

436) ; vacated, 33 L.D. 409.

Pugh, F: M. ¢t al. (14 L:D. 274); in
effect vacated, 232 U.8. ’452 :

Puyallup Allotment (20 L.D;" 157) H
modified, 29 L.D. 628,

Ramsey, George L Heits of Bdwin C.
Philbrick’ (A—16060) August 6, 1931,
‘unreported ; recalled and vaeated 58
1D.272,275,290. - "

Rancho Ahsal (1L, D 173) ; overruled

5L.D.'320. K

Rankin, James D. ef ‘al.’ (7. LD 411) H
overruled 35 L.D. 32. :

Rankm, John M. (20 LD 27 72) ; re-
versed, 21 L.D. 404 ,

Rebel Lode (12 L.D. 683) ; overruled
20 L.D. 204; 48 L.D. 523, .

*Reed v.: Buffington (7 LD 154) over—
. ruled; 8 L.D. 110 (See 9, L.D. 360).

Reglone v. Rosseler (40:L.D. 93) ; va-

. cated, 40 L.D. 420. - :: :

Reid, Bettie H.; Lucille H. Plpkm (61

2 I1.D.1) ; overruled, 61 1.DD. 355.

Rialto No. 2 Placer Mining Claim (34
L.D. 44) ; overruled, 37 L.D. 250.

Rico Town Site (1: L D 056) modlﬁed

45 LD, 256, :

Rio Verde Canal Co. (26 L.D. 381) va-
Cated 27 L D. 421; :

Roberts ‘.. Oregon Central ’\41lltary
"Road Co. (19 L.D. 591), overruled
31 L.D. 174.

Robmson, Stella G. (1‘) I D 443) over—
ruled, 13 L.D. 1.

Rogers v. Atlantic & Pa(:lﬁc R. R Co (6
L.D. 565) overruled so far as in con-
ﬂ1ct SLD 165. O

Rogers, Tred B. 47 LD 395) vacated
53 1.D. 649.
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ROO‘EI‘S, Horace B. (10 L.D. 29) ove1~
ruled, 14 1.D, 821. -

*Rogers v. Lukens (6 L.D. 111); over-

“ruled, 8 L.D. 110 (8ee 9 L.D. 360). |
:Snook, Noah A.; et al. (41 L.D. 428) ;

Romero v. Widow of Knox (48 L.D. 32) ;
overruled so far 'as in ‘éOnﬁic-t- 49 L.D.
244,

Roth; Gottlieb: (50 LD. 196) - ‘modified,
50 L.D. 197.

Rough Rider -and: Othe1 Lode" Olalms
(41 LD 242, 255) 5 vacated, 42 LD
B84y Lo L

St. Clair, Flank (52 LD 597) modi-
fied, 53 IL.D..194. 4

*8t,- Paul, Minneapolis. .and Mamtoba
Ry. Co. (8 L.D. 255);. modified, 13
L.D, 354 (See 82 L.D. 21).

St Paul aneapohs and. Mamtoba Ry
~ Co. v, Fogelberg (29 L.D. 201) ; va-
cated, 30 LD, 191, ... ;. L2y

St. Paul, Minneapolis and Ma 'toba Ry

Co. v. Hagen (20 L.D. 249), over- |

ruled, 25 L.D. 86. .

Salsberry, Carroll (17 LD 170) over-
ruled, 39 L.D. 93, )

Q\augle de Cristo and Maxwell Land

Grants (46 LD 301) ; modiﬁed 48 :

L.D. 88.
Santa Fe Pa(;iﬁc R.R. Co. v. Peterson
(89 L.D. 442) ; overruled, 41 L.D; 383.
Satisfaction 'Extension Mill Site (14
LD 173)" (See 82 L.D. 128).
*Sayles, Henry P. (2-T.D. 88) ;' modi-
vified, 6; L.D. 797 (See 37:L.D. 330).
Schweitzér . Hilliard et el (19 L.D.
= 204) ;.
26 1..1D. 639.
Serrano..v. Southern Pacific. RR Co.
(6 C.1.0. 93) ; overruled, 1 L.D. 380.

Serry, John J. (27, 1.D. 830) ; overruled |

so far as in conflict, 59 1.D. 416, 422,
Shale Oil Company (See 55 LD. 287).
Shanley ». Moran (1 LD, 162); over-

ruled, 15 L.D. 424
Shineberger, Joseph (8 LD 231) over-

ruled, 9 L.D. 202,

Silver Queen Lode (16 LD 186) over— i

ruled, 57 1.D. 63.
Slmpson, Tawrence W. (35 L.D. 899
609) ; modified, 86 L.D. 205

'AND ‘MODIFIED CASES

£Sipche1'1' . Ross (1 L.D. 684) ; modified,

‘4 L.D. 152
Smead ». Southern Pacific R.R. ‘Co. (21
L.D. 432) vacated 29 1.D. 135.

overruled so far as in conflict, 43 L.D.
264. :

Sorli ». Berg (40 L.D. 259) ovenuled
421.D. 557,

‘Southern Pacific R.R. Co. (15 L.D. 460) ;

reversed, 18 L.D. 275.
Southern Pacific R.R. Co. (28 L. D 981) H
" recalled, 32 L.D. 51.

?Southern Pacific R. R. Co. (33 L D 89) B

: 1ecalled 33LD 528.

'_Southem Pac1ﬁc RR. Co 17 Bquns (31

L.D. 272) ; vacated, 37 LD, 243,
South Star Lode (17 L.D. 280) ; over-
ruled, 26 T..1). 204 ; 48 L.D. 523.
Spauldmor . Northeln Pacific R. R. Co.
(21 L.D. 57) oveuuled 31 L.D, 151.
Spencer, James (6 L.D. 217) 5 modlﬁed
6 L.D. 772; S L.D. 467,
Splulh, Lelia May (50 L.D. 549) over-
ruled, 52 L.D.339.

‘Standard. Shales Products Co (o‘) LD.

5‘)2) ‘overruled so far as in. conflict

53 1.D. 42.

Star Gold Mining Co. (47 LD. . 38) ; dis-

tmgulshed by U.S. ». Alaska Empne_
" Gold Mining Co. (721.D. 278).

‘State of California (14 I.D. 253) ; va-

eated, 23 L.D. 230. -
State of California -(15.L.D. 10) ; over-
ruled, 28 L.D. 423.

overrule d so far as in conflict, :fState of California (19 LD 583) ; va-

cated, 28 L.D. 57.-

State of California (22 LD. 428) ; over-

ruled, 32 L.D. 34. :
State of California (32 L.D: 346) 5 Va—

- -eated; 50 L.D: 628 (See’ 87 L.D. 499

and 46 1.D. 396).

| State of California (44 L.D. 118) over-

ruled, 48 L.1D.'98.

‘State of Galifornia (44 L.D, 468) over-

ruled, 48 L.1D. 98.
Staté of: California’ 4. Moccettini (19
L.D. 859) ; overruled, 31 L.D. 335.

| State of California . Pierce (3 C.L.O.

_118) ; modified, 2 L.D. 854
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State: of California . Smith . (5 L.D.
543) ; overruled so far as 111 conﬂlct,
18 L.D. 343.

State of Colorado (7 LD 490) ;-.over-
ruled, 9 L.D. 408. :

State. of ‘Florida (17 L.D. 355) 3 Te-
versed, 19 L.D. 76. :

State of Florida (47 L.D. 92;: 93) over-
ruled so far as in conflict, 51 L.D.. 291

State of Louisiana (8 LD 126) mod1~
fied, 9 L.D. 157. : :

State -of Louisiana (24 LD 231) ; va-
cated, 26 L.D. 5.

State of Louisiana (47 L.D. 366) over-
ruled so far as in conflict, 51 L.D. 291.

State of Louisiana '(48 L.D. 201) ; over-
ruled so far as in confliet, 51 L.D. 291.

State of Nebraska (18 L.D. 124) ; over-
ruled, 28 L.D. 3568, ' <. ¢

State of Nebraska wo.:.Dorrington (2
-C.L.L., 467).; overruled so far-as. in
conflict, 26 L.D. 128. o

State . of: New Memeo (46 . LD 21() 3
overruled, 48 L.D. 98, - :

- Btate of New Mexico (49 L.D. 314),
overruled 54 ILD. 159.

State,of Utah (45 L.D. 5:)1) ove11uled
48 L.D. 98.

*Stevenson, Helrs of v. Gunmngham (32
L.D. 650) ; overruled so far.as in con-
flict, 41 L.D. 119 (See 43 L.D.. 196).

Stewart. et al. v.. Rees et al. (21 LD.
446) ; oveuuled 80 far as m CODﬂlCt
29 L..D. 401. ‘

Stirling, Lillie E (39 LD 346) 3 over-
ruled, 46 I.D. 110.

Stockley, Thomas J. (44 L.D. 178 180) ;
vacated, 260 U S. 532 (See 49 LD
460, 461, 492),

Stricker, lez1e (1I5L.D. 14); overruled ’

so far 4s in conflict, 51 I.D. 51.

Streit, Arnold (T-476 (Ir.)), August
26, 1962, unreported, ovelruled 62
I.D.12.

Stricker, Lizzie (15-L.D. 74) ; overruled
so far as in conflict, 18 L.D. 283.

Stump, Alfred M. et al. (39 LD 437) ;
vacated, 42 1.D. 566.

Sumner ». Roberts (23 L.D. 201) ; over-
ruled so Tar as in confliet; 41 L.D. 173.

Sweeney v. Northern Pacific R.R. Co.
(20 L.D. 394) ; overruled, 28 1.D. 174.

AND MODIFIED CASES LVIL

*Sweet, Bri P. (2 C.L.0. 18) ; overruled,
41 1.D. 129 (See 42 L.D. 313).

Sweeten -v. Stevenson (2 B.L.P. 42);
overruled so far asin.conflict, 3 LD
248,

Taft v. Chapin (14 T.D. A93); over-(
ruled, 17 L.D. 414, ol

Taggart, William ..M. (41 "L.D.! 282) H
‘gverruled, 47 L.D: 370. s

Talkington’s Heirs ». Hempﬁmg (2 L D.
'46) 3 overruled, 14 1:D, 200 i

Tate, Sarah.J. (10 L.D. 469) overruled

C 21 LD, 211, -

Taylor, - Josephiné. ef al (A-+21994),
‘June 27, 1939, unreported;: overruled
so far-as in conflict; 59 LD. 258, 260.

Taylor ».:Ydtes ef al,. (8 LD 279) 5

- reversed; 10 L.D: 242,

“’I‘eller, John C. (26 L.D. 484);.tover-
“ruled,-36 L.D. 36 (See 37 L.D: 715)i

The Clipper Mining Co. v. The Eli Min-
ihg and Land Co. et el., 33 L.D. 660
(1905) ; no’longer followed in part 67
ID.417 v

‘The -Departmental supplemental de<31-

sion in Franco-Western.Qil Company
et ol., 65 1.D. 427, is: adhered to, 66
LD. 362. o
Thornstenson, Bven (45 1.D. 96) ovér-
- ruled so far asin-confliet; 47 L D 258.
Tieck v. McNeil (48 LD 158) 5 m0d1-
" fied, 49'1.D. 260;
Toles v Northert Pac1ﬁc Ry. Co. ét al.
(39 L.D. 371) ; overruled S0 far as 1n
conflict; 45 LD, 9, -

Tonking, H. H. (41 LD 516) ; "ov'er—
‘ruled, 51 L.D: 27.- ‘ ”
Traganza, Mertie C.

(40 L.D. 300) H

overriled, 42 T.D. 612. :

Traugh v. Brost (2 L.D: 212) ; ovel‘
ruled, 3 L.D. 98, o

Tripp ». Dumphy 428 L.D. 14): mod1-

- fied, 40 L.D. 128.

Tripp ».. Stewart (7 C.L.O. 39) mod1—
fied, 6 L.D. 795.

Tucker ». Florida Ry. & Nav. Co. (19
L.D. 414) ; overruled, 25 L.D. 233,
Tupper . Schwarz (2 D) 623) over-

ruled, 8 L.D. 624. :
Turner v, Cartwright (17-L.D. 414) ;
‘modified, 21 L.D. 40.
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Turner.v. Lang (1 CL: O 51) modlﬁed
5 1.D.:256. ¢ Pt

"Tyler, Charles (26 L.D. 699) 3. .over-
ruled, 35 L.D. 411.: :

"Ulin ¢. Colby (24 L.D. 311) overruled,
-85 L.D. 549. - :

“Union Pacific RR Co (33 1.D. 89),

- ‘recalled,. 33 ‘L.D. 528, :

“United States v:. Bush (13 L.D. 529) H

. overruled, 18 1.D. 441.

Umted States ».” Central -Pacific Rv Co
(52 L.D. 81) ; modified, 52 T.D. 235

"United States #. Dana (18 L.D. 161) ;
miodified, 28 L.D. 45.

United States v. Mouat M. W. et ol. (60
L.D. 473) ; modified, 61 1.D, 289.

‘United States ». 'O’Leary, Keith V. et al.
(63 LD. 841) ;: uzat.lngulshed 64 I.D.
210, 369.

“‘Utah, Stateof (45 LD 551) ovenruled
48 L D, 98.

Veatch, Heir of Natter. (46 L.D. 496) ;
overruled so far as in conflict, 49 I..D.
416 - (See .49 LD, 492. for -adherence
inpart).. .

“Vine, James (14 L.D. 527 ) modxﬁed 14
" L.D. 622
“Virginia-Colorado . Develcpment Gorp
(53 .1.D: 666) ; overruled so far as in
condliet, 55 L.D, 289..

“Vrandenburg's Heirs ef:¢l. v, Orr et al
(25 L.D. 823) ; overruled, 38 L.D. 253.

“Wagoner v. Hanson (50 L.D. 855) ; over-
ruled, 56-1.D, 325, 328. -

'Wahe, John (41 L.D. 197) modlﬁed 41
‘LD, 637

‘Waiker v, Prosser (17 L.D. 85); re-

versed, 18 L.D, 425,

‘Walker ». Southern Pacific R.R. Co. (24
L.D. 172) ; overruled, 28 L.D. 174.. . .
Wallis, Floyd A (65 LD. 369) ; over-
-ruled -to_the extent .that.it is incon-

sistent, 71 LD. 22.

‘Walters, David (15 L.D. 136) ; revoked,

24 LD, 58.

Warren v. Northern Pacific R R Co {22
L.D. 568) ; overruled.so far as in con-
fliet, 49 L.D. 391.. =
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Wasmund.: .. Northern -Pacific R.R. Co.
(23 L.D; 445)3: vacated, 29 L.D. 224,
Wass ¢. Milward (5 L.D. 349); no
- longer followed (See 44 L.D..72 and
unreported case of ‘Ebersold v. Dick-
son, September 25, 1918; D-36502).
‘Watterhouse, Williaza 'W. (9:L.Ix 131) 3
~overrnled, 18 L.1D. 586. -
Watson, Thomss E. (4 L.D. 169) ; re-
-..ealled, 6 L.D. 71. :
Weathers, Allen B.,, Frank: N. Hartley
(A-25128), May 27,-1949, unreported ;
overruled in part, 62 LD, 62.
Weaver, Francis D. (53 1.D. 179) ; over-
-Tuled so far as:in conflict, 53 L. 290.

Weber, Peter (7 L.D. 476) overruled,
9 1.D. 150. i
Weisenborn, ' Ernest (42 L.D. 533);

overruled, 43 L.D. 395.

Werden ». Schlecht (20 L.D. 523)3
-overruled so far as in conﬂlct 24
L.D. 45.

| Western' Pacific Ry. Co. (40 LD 4113

41 L.D. 599) ; overruled, 43 I.D: 410.

Wheaton v, Wallace (24 L.D. 100)
modified, 34 L:D. 383. }

‘White, Anderson” (Probate 13570-35) ;
overruled, 58 1.D. 149, 157.

White, Sarah V. (40 L.D. 630) "over-
‘ruled’in part, 46 L.D. 56.

Whltten et al. v. Bead (49LD 253, 260 ;
501.D.10) ; vacated 53 1D, 4417.

Wickstrom ». Calkins (20 LD. 459)
medified, 21 L.D. 5.:»3 overruled 22
"LD. 392

Widow of Emanuel Prue (6 LD 436) H
vacated, 33 L.D. 409. )

Wiley, George P. (36 L.D. 305) ; modi-

. fied so far as in conflict, 36 L.D. 417.

‘Wilkerson, Jasper N. (41 L.D. 138);
overruled, 50 L.D. 614 (See 42.L.D.
313). .

Wilkins, Benjamin C.
modified, 6 L.D. 797.

Willamette Valley and Cascade Moun—
tain Wagon Road Co. v. Bruner (22
L.D. 654) ; vacated, 26 L.D. 857.

Williams, John - B., Richard .and Ger-
.ftrude- Lamb (61 LD. 81); overruled
sn far as in conflict, 61 1.D. 185.

(2 LD, 129);
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Willingbeck, Christian P. (3 L.D. 383) ;
modified, 5 L.D. 409,
Willis, Cornelius et al. (47 L.D. 135);
overruled, 49 L.D. 461. .
Willis, Eliza (22 L.D. 426) ; overruled,
26 L.D. 436.

Wilson v. Heirs of Smith (37 L.D. 519) ;
overruled so far as in conflict, 41 L.D.
119 (See 43 L.D. 196).

OF OVERRULED AND MODIFIED CASES

LIX

‘Witheck ». Hardeman (50 L.D. 413) ;
overruled so far as in conflict, 51 L.D.
36. '

‘Wright et el. v. Smith (44 1.D, 226) ;
in effect overruled so far as in con-
fliet, 49 L.D. 874.

Zimmerman v. Brunson (89 L.D. 310) ;
overruled, 52 L.D. 714.

NoTe.—The abbreviations used in this title refer to the following publications :
“B.L.P.” to Brainard’s Legal Precedents in Land and Mining Cases, vols. 1 and
2; “C.J.L.” to Copp’s Public Land Laws edition of 1875, 1 volume; edition of
1882, 2 volumes; edition of 1890, 2 volumes; “C.L.0.” to Copp’s Land Owner,
vols, 1-18; “L. and R.” to records of the former Division of Lands and Railroads;
“L.D.” to the Land Decisions of the Depariment of the Interior, vols. 1-52;

“I.D.” to Decisions of the Department of

EbiToR.

the Interior, beginning with vel, 53.—
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APPEAL OF COMPEC (A JOINT VENTURE OF GOMMONWEALTI-I
ELEGTRIU C0. AND POWER ICITY ELECTRIC, INCI)

IBCA-573-6-66 - Deowled J anuary 4, 1968

Contracts: Constructmn and Operatmn' Drawmgs and Specifications—
Contracts: Construction and Operatlon Actions of Partles—Contracts.
Constructlon and Operatlon Changes and Extras

Where under.a .contract. for the erectlon of. tr:msmlssmn line towers
of a new type the spemﬁcamons required that the guy lmes supportmg
the towers be drawn’ “snug bit not excessively tight” and ‘that thereafter
there should be “no visiblé deformation of the tower,” and where eaxrly
in contract performance the: parties: by their eonduct évidenced agreément
-that bringing the guy lines to a tension of 7,000 pounds: would satisfy the
requirements imposed by the general language of the specifications buf sub-
sequently the Government increased the tension requirements to 12 000

' pounds, the Board finds that the imposition of the latter (reqmrement con-
stltuted a constructlve change and, pursuant to a stipulation of the parhes,
remanded the case to the contractmg officer for determination of the amount
of - the equitable adJustment

BOARD OF CONTRAGT APPEALS

The contractor has tlmely appealed_ the .contracting oﬁicer s denjal *
of its elaim for additional compensation for bringing the guy lines
supporting the type 28Q towers covered by the instant contract to
a speclﬁc tension of 12,000 pounds. By stipulation between the parties,
the issues presently before the Board relate only to the question of
llablhty

"The contract was awarded on June 29, 1965, havmg been prepared
on the standard forms for construction contracts including the Gen-
eral Provisions of Standard Form 23-A (June 1964 Edition). Tt
covered . clearing the rlght of-way and construction of the Grizzly-
Foster Butte Section of the 500 KV Line No. 1 in Jefferson, Crook,
Deschutes and Lake Counties, Oregon, as called.for in Schedule I of
Invitation No. 92, dated May 3, 1965, and Addenda 1; 2 and 8 thereto.
The contract was on a.lump sum and unit price basis Wlth an estimated
contract prlce of $2,972,310: Included among the 1tems of Wo1k was a

1 Findings of Fact of Apnl 21, 1966 Exhibit No. 8 of appeal file. Except as 0therw1se
spec1ﬁcally noted, all references to exhlblts are to the appeal file.

75 LD. No. 1

290-190—68—1 o , o1
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requirement for the erection of 273 type 28Q towers Notice to pro-
ceed was issued on July 9, 1965,

At the time the initial 19 towers of the 28Q) type were erected, there
was no requirement that the guy lines supporting the towers be in-
stalled to any specific tension. It appears that prior to the time the
contractor commenced erecting towers the Government knew that it
would be imposing a specific tension requirement, and that, insofar as
the Government was concerned, the only question open was the amount
of tension to be required.? There is no indication in the record, how-
ever, that the contractor or other prospective bidders were aware of
the Government’s intentions in this respect. It is undisputed that a
short time after erection of the towers commenced the Government
inspector was provided with a tensiometer and the guy lines on 19
towers erected thereafter weré required to have a tension of 7,000
pounds. Some time prior to November 15, 1965, the Government made
an engineering study and concluded that the guy lines for the 28Q
type towers should be installed at a tension of 12,000 pounds. Within a
relatively short time the contractor was advised of the results of the -
study and, subsequently, a directive was issued requiring the con-
tractor to meet a 12,000-pound tension requirement on all of the guy
lines for the 28Q type towers thereafter installed. In addition, the
contractor was required to bring the guy lines on the initial 19 towers
erected to a tension of 12,000 pounds. It also appears that additional
work was done on at least some of the towers for which the guy lines
had been tensioned to 7,000 pounds so as to satisfy the new tension
~requirement of 12,000 pounds. From the exchanges between counsel
at the hearing, it is understood that the Government has paid or
agreed to pay the contractor additional compensation for as many of
the first 38 towers erected as were subsequently brought to a tension of
12,000 pounds. This appeal concerns the rémaining 285 towers for
Whlch the contractor is claiming an equitable adjustment of $15 per
guy line or $60 per tower.

“The principal question presented is the proper interpretation to be
placed upon the section of the contract specifications quoted below:

8-108. GUY INSTALLATION. Gu&s shall initially be cut to a length of a little
more than will be required, and attached to the tower before the tower is erected.
Guys shall then be cut to such 1ength that not more than one-half the available

take-up on the turnbuckle is used. Guys shall::be pulled. up snug but not ex-
cessively tight. After guys are properly installed there shall be no visible deforma-

2 The following colloquy took place between the Hearing Officer and the Government in-
spector : “[Q] Mr. Toliver, do you know why you didn’t have a tensiometer for the first 19
towers? * * * [A] It was—Design brought it out to us and Bonneville personnel tensioned
the first tower that they had set and the man from Design took the machine back into town
to recheck calibration and everything, to make sure that it was giving us what we were
getting in the field ; and it was tied up, I guess, in the laboratory or in Portland or some-
place until it got back on the job. [Q] Did you know when you first went on this job that
you would be using tensiometers to test tension on the towers? [A] You mean do I know
it when they started setting towers? The Board: Yes, [A] T knew it, yes.” (Tr. 85, 86)
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tion of the tower. Cross-guy clamps shall be installed on the guys in the manner
shown on the drawings after all guys on a tower have been installed.®

Briefly stated the appellant’s contentionsare: (i) the ge,nera,] nature
of the language employed * and the visual test suggested in the clause
for determining proper guy installation? preclude the Government
from requiring the guy lines to be installed to a specific tension as
part of the original contractual obligation; and (ii) the imposition of
such a requirement after the award of contract and:subsequent to the

- commencement of performance constituted a constructive change en-
titling the contractor to additional compensation.to the extent that its
costs were increased thereby. For its part the Government contends
that under the language of the specification provision it could properly
require that the guy lines be installed to meet a specific tension so long
-as the tension specified was reasonably related to a demonstrated Gov-
ernment need.® The Government also. denies that the appellant would
be entitled to any additional compensation even if it were to be assumed
that a constructive change did occur. This is because, in the Govern-
ment’s view, the requirement that the guy lines be mstalled at a tension
of 12,000 pounds did not, swnlﬁca,ntly or measurably increase the ap-
pellant’s costs.”

The sweepmg assertions of the parties concerning the obhgatlon im-
posed by the contract in the respects noted must be viewed, however,
in the light of their conduct during the early months of contract per-
formance. When so v1ewed we find that we are undble to accept the
contentions of either party at face value.

The appellant’s posmon gives no effect whatever rt;o the fact that
the general language in which the contractual obligation is couched
clearly connotes some leeway for the exercise of discretion® on the part

# Contract, Part VIII, ERECTION OF STEEL TOWERS, pp. 75, 76. _

#4% % % Snug is a very general term and would not require the use of special gauging
equipment, or pulling guys to specific tensions.” (Notice of Appedl, p. 1; Exhibit No. 9.)

5ex % * The specifications prescribed only a simple, visual standard: that the guys be
snug and the tower be without visible deformation.” (Appellant’s Post-Hearing Brief, p. 8.)

s * % The type 28Q tower was a novel and unusual tower first used by Bonneville
Power Administration on this contraet (‘Tr. 14). BPA had 1o u*uyedl towers similar to this
type in general use nor had it prevmusly utilized this design (Tr 15). In those guyed
towers previously used on transmission lines erection of the tower to plumb and stringing
of the eonductor automatically resulted in proper tension on the supporting guys (Tr. 15,
26, 30, 33). The tensions specified by BPA (12,000 pounds) are comparable in terms of
ultimate tensile strength with those established fo¥ other guyed towers (Tr. 18, 21). Infro-
duction of tension of this magnitude was not unreasonable, but was in fact necessary to
maintain these towers in plumb when loaded.” (Tr. 80) (Post-Hearing Brief of the
Government, pp. 3, 4.) o ' .

7 Statement of Government's Position, pp. 4, 5.

8 See Cameo Curtains, Inc., ASBCA No. 3574 (December 30, 1958) 58 2 BCA par. 2051,
in which the Board stated: “* * * It is apparent that the évaluation of partlculm
irregularities against the contract requirement of a comparatlvely uniform  surface free
from ewcessive 1rregu1a11t1es’ ¥ %= #% gnd the classification of -defects as major and minor
required the exercise of individual judgment. This latter cucumstance, however, in our

opinion, does not entitle the contractor to additional eompensatmn if, indeed, relief -is
claimed for it. * * #»
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of the Government personnel charged with responsibility for deter-
mining compliance with the specification requirements. In proposing
‘that the eventual Government order for 12,000 pounds of tension on
the guys be accepted as the sole test for determining the reasonableness
of its demands,” however, the Government appears to have overlooked
or chosen to ignore the fact that it had previously indicated that a
tension of 7,000 pounds would satisfy its needs and directed the con-
tractor to proceed accordingly. The need of the Government for a par-
ticular level of performance is not the proper test for determining
whether the requirements of a Government drafted specification have
been met in any event,'® unless the language of the specification can be
reasonably interpreted as setting forth those needs either expressly or
by necessary implication, This is particularly true where, as here,
there has been no showing that the contractor is more knowledgeable
in the area indicated than the Government personnel concerned.

It has been sta,ted—~and we think rightly so—that the reach of
general language in a Government spemﬁcablon must be determined
perforce by resort to the test of what is reasonable.’* We need not
embark upon such a quest in this case, however, for the parties them-
selves by their conduct antedating the dispute 2 have construed the
contract provision in question as satisfied by the guy lines for the type
28Q tower being brought to a tension of 7,000 pounds. '

While the appellant has denied that it ever agreed that tellS10111110'
of guys to 7,000 pounds was covered by the specifications ** and whlle

®“In requiring the contractor fo tighten the guy lines to 12,000 pounds BPA was
acting within the specification guoted above by insisting on the degree of snugness which
it felt appropriate from an engineering standpoint to achieve what was required by the
specifications from the outset. * * * All that was required of the contractor was. that
he obtain a degree of snugness satisfactory to BPA which has been determined to be
12,000 pounds. * * #7 (Statement of Government's Peosition, pp. 8, 4.)

0 B. H. Tanner, ASBCA No. 4817 (December 22, 1958) 58-2 BCA par. 2046, (“* * * On
the other hand when, as here, the Government could have been specific as to the tests to
‘be met but instead used such a general contract deseription, there are clearly limits to the
degree of resistance that the Government can insist on.” And the test 4s what the contract
requires and not what the buyer needs since a buyer can in all good faith understate, or
for that matter overstate, his needs in the contract Wordmg or the needs may even change
after the contract is awgrded.”)

u g H. Tanner, ASBC‘A No. 4917 note 10, supra. (“Appellant * * * points to the fact
that * * * the contract does not set forth the tests that are to be met; and to ‘the
fact that the contract. does nof say to what extent the tile is to be resistant to water,
grease, oil, mineral spirits, etc. This is, of course, the crux of the case for in the absence
of definite tests and requirements we can but use the inexact standard of reasonableness.”)

127t has been repeatedly held that the conduct ¢f the parties under a contract is an
jmportant aid in interpreting it. See, for example, Universal Match Cor poration v. United
States, 161 Ct. CL 418 (1963) and authorities there cited. For a Board case emphasizing
the - importance to be aseribed to conduct m interpreting contractual provisions, see
General Blectric Company, IBCA-451-8-64 (April 13, 1966), 73 LD. 93, 66-1 BCA
par. 5507.

13 See. Contractors’ Reply to Statement of Government’s Position. There is no evidence
"+to indicate that the coniractor protested the requirement that the guy lines he tensioned to
7,000 pounds, however, as it clearly did when the 12,000-pound tensioning reguirement
was imposed. We think it is a fair inference from the appeal record that the contractor
.accepted the 7,000-pound tension requirement as within the area of the Government’s
_discretion in interpreting the specifications. The memoranda attached to the Contraetor's
Reply to Statement of Government’s Position are regarded as support for this view,
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the Government seeks to treat the imposition of the 7,000-pound
tensioning requirement as purely of a tentative nature,** we find: (i)
at the time the 7,000-pound test was imposed the Government con-
sidered that it was establishing an objective standard for determining
whether the requirements of the general language of the specifications
had been met; and (ii) without a written or even an oral protest the
contractor complied with the Government’s demand that the 7,000-
pound tension requirement be met as part of the contractual obliga-
tion assumed.” We find, therefore that the subsequent increase in the
tensioning requirement for the guy lines supporting the type 28Q
towers from 7,000 to 12,000 pounds constituted a constructive change.'®

Remaining for conmdera,tlon is the Government’s contention that the
contractor’s costs were not significantly or measurably increased as a

“result of the imposition of the 12,000-pound tensioning requirement.
Acceptance of the Government’s position would entail regectlng the
testimony offered by the appellant at the hearing and ignoring the
substantial variations in estimates submitted by Government personnel
as to the amount of work involved in complying with the Government’s
directive. This we are not prepared to do.

Appellant’s witness Pace testified that in his capamty of prOJect
superintendent for the appellant he was personally present during the
erection of the type 28(Q) towers. It was his testimony that simply draw-
ing the guy lines snug (i.e., before the imposition. of a specific tension
requirement) could be accomplished by the use of two.men on the bar
for the turnbuckle; that achieving a tension. of 7,000 pounds on the
guy lines required the use of three or four men on the bar; and that
after the (Government increased the tension requirement to 12,000
pounds, it, was necessary to use four men on the bar for the turnbuckle
(Tr. 39-41). Mr, Pace also testified that from the time all slackness
has been taken out of the guys until a- 12,000-pound tension was
achieved on the guy lines, 5 to 7 turns on the turnbuckle were required
depending on the length of the guys; that.increasing the tension to
12,000 pounds affected. the plumb of the tower; that.in most cases it
was necessary to adjust all four guy wires in order to maintain the
12,000-pound .tension on the guys and keep the tower plumb; that it
was sometimes necessary to loosen particular guys to eliminate a por-
tion of the tension that had been achieved; and that bringing the guys
supporting the towers to a tension of 12,000 pounds required extra

1 Note 9, supra.

15 The contractor’s acceptance may have been induced, at least in part, by the fact that
{according to the uncontradicted testimony of the Government inspector) bringing some
of the guys to a position of snug without visible deformation of the tower resulted in their

_ being-under a tension of 7,000 pounds or higher (Tr. 80-83).

8 Jameo Curtaing, Inc., ASBCA No. 3574, note 8, supra; B. H. Tanner, ASBCA No. 4917,
note 10, supra.
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crew time of 20 mlnutes per towel over the time required to erect a-
tower so that it was plumb, in alignment and showing no visible sign
of deformation but to no specific tension ('Tr. 41-44; 50—51)

There were substantial differences between the _testimony of Mr. Pace
and that offered by Government witness Toliver. The latter testified
that in his capacity of inspector he had witnessed the erection of some
80 or 90 type 28Q towers under the contract and that he had observed
the contractor’s operations both before and after the Government re-
quired the guy lines for such towers to meet specific tension require-
ments. Mr. Toliver also testified that there was no increase in the
number of men involved in, or the equipment required for, the erection
of the towers after the imposition of the 12,000-pound tension require-
ment; that tensioning the guys to 12,000 pounds required adjustment
of all four guys on from 40 to 50 percent of the towers at the outside;
and that increasing the tension on the guys from 6,000 or 7,000 pounds
to 12,000 pounds would require 4 or 5 minutes of time for 3 or 4 men
per tower (Tr. 75-81).

" The apparent differences in the testimony offered by Mr. Pace and
the Government inspector are accounted for in part by the fact that
the two men appear to have been measuring the amount of work in-
volved from a different starting point. Mr. Toliver’s estimate of 4to 5
minutes extra work per tower was the time required to bring the guy
lines to a tension of 12,000 pounds measured from the time the guys
had achieved a tension of 7,000 pounds (Tr. 84, 85). Mr. Pace’s estimate
of 20 minutes per-tower covered, however, the time required to achieve
a tension of 12,000 pounds on the guy lines measured from the time
when there was no-visible deformation of the guy wires of the tower
(Tr. 52,53).

Al of the differences in the testimony of Mr. Pace and Mr. Toliver,
however, do not appear to be readily reconcilable. For a number of
reasons we consider that Mr. Pace’s testimony is more-credible. Of
prime significance is the fact that Mr. Toliver’s estimate of 4 or 5 °
minutes per tower was based on timing the contractor’s operatlons on
only two to three towers on one day,'” as contrasted with the fact that
Mr. Pace’s estimate was based upon observations extending over sev-
eral weeks (Tr.43). Other factors considered by the Board were (i) the
apparent absence of a detailed job diary which could have been used
to refresh Mr. Toliver’s recollection as to events transpiring many
months before; ¥ (ii) a contemporaneous record corroborating the
significance that Mr. Pace attributed to the increase in the tensioning

7 T, 85.

18 See Kean Construction O'ompam , Inc.,, IBCA-501-6-65 (April 4, 1967), on reconsidera-
tion, 74 1.D..106, 67-1 BCA par. 6255, in whlch a detailed diary mamtamed by the Govern-

ment inspector was one of the important factors considered in 1esolvmg conflicting
testimony. .
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requirement to 12,000 pounds;* (iii) Mr. Pace’s flat assertion that
during the course of demonstrating the amount of work involved he
informed Mr. Toliver that tensioning the guys.te 12,000 pounds was
- taking 20 minutes per tower and that Mr. Toliver agreed with this
estimate; 2° and (iv) in testimony given subsequently Mr. Toliver
failed to specifically deny or to otherwise allude to Mr. Pace’s unquali-
fied assertion.®
In denying that the contractor’s costs were significantly 111oreased by
the 12,000-pound tensioning requirements, the (Government appears
to attach considerable importance to the fact that imposition of the
requirement resulted in no increase in the number of men in the crews
involved in the erection of the type 28Q towers, as. well as to the fact
that no additional equipment was needed.?* The absence of such. factors
does not mean that additional costs were not, in fact, sustained or that
they were not significant. The evidence oﬂered by the appellant re-
futes any such inference as does at least one of the estimates furnished
by the Government personnel concerned.?
- We find, therefore, that the constructive change resulting from the
imposition of the 12,000-pound tensioning requirement increased the
“contractor’s cost significantly and that the contractor is entitled to
an equitable adjustment in the contract price, pursuant to Clause 3,
Changes.? In.accordance with their stipulation, the question of the
amount of the equitable adjustment to which the contractor may be
entitled is returned.to the parties for negotiation. In the event they are
unable to reach an agreement, the contracting officer should reduce his

1? Intercompany memorandum of December 13, 1965 from Verg Pace to E. B, DeFeyter
in which the former stated: “* * * The specifications state the guy wires will be ‘Snug.’
To obtain the required 12,000 lbs; it takes an additional 15 to 20 crew minutes at each
tower, The-inspector will verify the additional time. Believe we should ask for a change
order and submit a price for this added work.” (Attachment to Contractor’s Reply.to
Statement of Government’s Position.) - :

20 41Q] Did you mention to him [Mr. Toliver] that you found that it was taking 20
minutes per tower? [A] Yes. [Q] Did he agree or disagree with that? [A] Well, he agreed.”
(Tr. 44.)

21 The memomndum‘ of December 15, 1965, note 19, supra, indicates, however, that what -
the inspector agreed to was that achieving the 12,000-pound tension was taking an addi-
tional 15 to 20 erew minutes at each tower.

22 Post-Hearing Brief of the Government, p. 5.

2 “The whole process of tensioning takes between five and ten minutes for four men,
There may-.be small delays for the man putting on the guy clamps and removing the tie
lines. If wé consider one man hour as the time it should cover any possible extra costs for
this work” (Government memorandum of February 2, 1966, from Abplanalp to Picchioni,
Exhibit No. 8.) The range of this estimate is considerably higher than Mr. Toliver's
estimate of ‘4 or 5 minutes for § to 4 men” (Tr. 80, 81) and markedly higher than that
reported at page 8 of the Statement of Government’s Position: “* 3 * On an average,
only two or three additional turns of the turnbuckle are necessary to increase the tension
from 7,000 pounds to 12,000 pounds. The BPA field personnel state that this does not
require more than an additional one or two minutes. * * %

2t Lincoln Construction Company, 1BCA—438-5-64 (November 26, 1965), 72 ID 492,
65 2 BCA par. 5234.-
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decision to writing and furnish the same to the contractor who may
again appeal to the Board pursuant to Clause 6, Dlsputes

CONCLUSION

The appéal is sustained as to liability and remanded to the contract-
ing oﬂicer for the aetlon previously ] indicated.

S Witrzam F. McGraw, Member
I Concur:

Deax F. RATZMAN, Chairman.

TEXACO, INC

A-30772 Deczded o anasary 24, 196‘8

»011 and Gas Leases: Generally—Outer Continental, Shelf Lands Act:
‘ Boundanes—Outer Continental Shelf Lands A_ct_: State  Leases:

Generally

"An-application. for a permit to. dnll a Well on the outel oontmental shelf
pursuant to a validated State oil and gas lease is properly rejected when it i
determmed that in validating the lease under section 6 of the Outer Conti-
nental Shelf Lands Act the extent of the lease into the Gulf of Mexico was

« measured from the shore line of an‘island and the ddjhcent mainland, and

" the site of the proposed: well is outside that area. The fact that another

.7 -line had. been adopted by the United States in .other litigation to establish

... “the coast line” for purposes of the Submerged Lands-Act does not:vary the

. external boundaries of the. ledse as vahdated lalbhough it may affect the pro-
‘portions of Federal and State lands ineluded ‘within those boundames by

_,changurr the locatlon of the . State boundary, ,Wﬂnch separates those areas

APPEAL FROM THE GEOLOGIGAL SURVEY

.. Texaco, Ino has appmled to the Secreta,ry of the Interior from a
decision dated December 19, 1966, of the Director of the ‘(Geological
'Survey which affirmed the dema,l by the Acting Oil and Gas Super-
visor of its application for permlssmn to drill a well in the Tiger Shoal
field, South Marsh Island area,* on the ground that. the. location of
the proposed well is outside the seavva,rd limits of the oil and gas le%se,
OCS 0810, under which Texaco seeks the permit.
' This lease was originally issued by the State of Touisiana for cer-
tain beds and bottoms of water bodies belonging to the State of Louisi-
ana lying, insofar as material here, in the Gulf of Mexico south of the
south shore line of Marsh Island.

As a result of an application filed by the appellant under section 6
of the Outer Continental Shelf Lands Act, 43 U.S.C. sec. 1335 (1964),

1 There seems to be an uncertaiﬁty as to whether the proposed well location is in the

South Marsh Island prospect or in the Southwest Marsh Island prospect. Hlowever, the
same considerations apply to both areas so far as the question raised here i concerned.
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the Department found in a decision dated February 12, 1958 that the
lands described in the lease included some areas WhlGh extended
beyond 8 geographical miles from the coast line of Louisiana and held
that. the lease should be validated as a Federal lease under section 6
for the areas lying between the 3-mile and the 3-marine league (9 geo-
graphical miles) lines, 7%e Zexas Company, 65 1.D. 75,

In a decision dated March 12, 1958, signed by the Director, Bureau of
Land Management and approved by the Solicitor, the South Marsh
Island prospect encompassed by the validated lease was described as—
BEGINNING at a point in the South shore line of Marsh Islangd. * * #*

THENCE South into the Gulf of Mexico to a.point in the Three League Lme,
said Three League Line being the line every point of which is three I_narme leagues
from the nearest point on the coast line of the State of Louisiana; '

THENCE Easterly along said Three League Line * * * ' '

THENCE North through the Gulf of Mexico to the South shore of Marsh Island
THENOE Westerly followmg on and along the shore of Marsh Island to the place
of beginning.

The question presented in this appeal is whether the seaward reach
of the lease was measured from the so-called Chapman Line, which
in the area under consideration runs dlong the south shore of Marsh
Island and which south shore in turn is the northern boundary of the
lease, or was to be measured from a coast 1111e Whlch was then not; yet
ﬁxed

. The Clnpman Llne is'a line adopted in 1950 by certain Federal offi-
c1als to mark the coast line. It, was used as the base line from which
to measure the seaward extent of several of the zones set up.-by the
United States and Louisiana in an Interim Agreement dated: October
12, 1956, for the purpose of administering the disputed area of the
eontmental shelf involved in United States v. Lowisiona, 363 U.S. 1
(1960), 364 U.S. 502 (1960) These decisions held that Louisiana’s
boundary within the meaning of the Submerged Lands Act, 43 U.S.C.
sec. 1301 ef seq. (1964), is three geographical miles from the coast line,
but left unresolved the location of the “coast line” from which the
three miles should be measured. Zone 1 was fixed in the Interim Agree-
ment as the area lying three miles seaward of the Chapman Line.

On December 13, 1965, the court entered a supplemental decree in
the proceedings, United States v. Louisiana, 382 U.S. 288 (1965) on
the motion of the United States which, for the purpose of giving effect
to the court’s earlier conclusions, held, insofar as material here, that
Louisiana was entitled, as against the United States, to all the lands,
minerals and other natural resources in the disputed area lying between
the seaward boundary of Zone 1 of the Interim Agreement and a line
three miles distant from a base line lying farther seaward than the
Chapman Line. The decree fixed the location of this base line. It ex-
plaining the United States’ motion the Solicitor General said : “South

290-190-—68——2
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of Marsh Island * * * Where the Chapman Line followed the main-
land shore, we now extend the coast line to include niimerous small
islets and low—t1de elevations, in accordance with the provisions of the
Convention on the Territorial Sea and the Contiguous Zone.” * The
effect of the new base line was to move the “coast line’’ some distance
seaward of the Chapman Line and thereby extend the area recognized
as belonging to the State.?

* The appellant contends that the seaward boundary of lease OCS 0310
moved seaward with the new “coast line.”

The site of the well Texaco intends to drill lies between the seaward
line of the lease asbased on the Chapman Line, and what would be that
line if it were based on the new “coast line.” That is, the proposed well
site is more than 3 marine leagues from the Chapman Line but within
8 leagues of the new “coast line.”

The Director of the Geological Survey held that the seaward bound-
ary of lease OCS 0810 had been measured from the shore line of Marsh
Island, that the shore line was considered to be the “coast hne,” and
that the boundary of the lease was not changed either by the Depart—
ment’s decisions in 1958 (supra) or by the Supreme Court decisions in
United States v. Louisiana (supra).

" The decision of March 12, 1958, validating the lease stated :

-~ On. appeal by the above-named leaseholder to the Secretary of Interior from
decisiong of the Director or Acting Director of the Bureau of Land Management,
dated May 15, A-ugust 1, and August 2, 1956, the Solicitor, pursuant to the au-
thority delegated to him by the Secrétary (Sec. 23, Order No. 2509, as revised; 17
FR. 6794), in a decision decided February 12, 1958 determined that the State
Lease included lands out to the three-league line from the coast line, as defined
in Section'2(c). of the Submerged Lands Act of May 22, 1953 . (67 Stat. 29; 43
U.8.C. Sec. 1312), but, so far ag lands beyond the three-league line are concerned,
he reached.a contrary conelusmn .

Tt then went on to 1dent1fy the leased areas in the lanoinge we have
quoted above.

The crucial question is whether the reference to coast line in the
second paragraph of the description which reads:

THENCE -South into the Gulf of Mexico to a point in the Three League Line,
said Three League Line being the line every point of which is three marine
leagues from the nearest point on the coest line of the State of Louisiana ; (Italics
added)

is to the Chapman Line or to some line to be established later.

The description in the validating decision refers only to the “coast
line of the State of Louisiana.” The appellant urges that the “coast
2 Memorandum In Support of Motion For Supplemental Decree (No. 1), pp. 18—19.

3The new ‘“coast line’’ is not necessarily in its final location. It marks the innermost
or most landward location that the United States can assert to be the eoast line. Louisiana

is contending that the ‘“‘coast line” is located considerably more seaward. The final loca-
tion of the “coast line” will be determined in the pending litigation.
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line” means the “coast line” as defined in the Submerged Lands Act
(supra) and that this line, at its most landward location, has been
fixed by the supplemental decree. In support it relies upon the state-
ment in the March 12, 1958, decision that in the February 12, 1958,
decision the Department “determined that the State Lease included
lands out to the three-league line from the coast line, as defined in
section 2(c) of the Submerged Lands Act of May 22,1953 (67 Stat 29;
43 US.C.sec. 1819) * * 2 -

Section 2(c) provides: ,

The term “coast line” means the line of ordinary low water along that portion
of the coast which is in direct contact with the-open sea and the line marking
the seaward limit of inland waters; 43 U.S.C. sec. 1301 (c) (1964).

‘While the March 12, 1958, decision does refer to the definition of
“coast line” in the Submerged Lands Act, it does so only in summariz-
ing what the Department had decided in its February 12, 1958, deci-
sion. It did not purport to establish a base line of its own but only
sought to repeat what the Department. had already determined. -

To see, then, what the Department had in mind, we must turn to the
decision of February 12, 1958. There the Department deﬁned the
problem as follows: 7
' Insofar as the leases uflder consideration are concerned, the primary question
simply is—Where is Louisiana’s outer boundary in the ‘Gulf of Mexico? A pre-
liminary answer is fairly obvious. Under applicable law, that outer boundary
either is 3 miles from the shoreline or it is 3 marine leagues from the shmehne
The secondary question is—Where is the shoreline? .~ - i

The better authomty is that the shoreline is a combmatlou of the low water-
mark on the shore and straight lines from outer points on bays. This is consonant
with the Submerged Lands Act. The Secretary’s authority under specific provision
of statutory law to validate leases clearly comprehends leases for those areas
between that 3-mile line and the 3-marine-1eague line drawn f}-om the shoreline
which were granted in good faith by the ‘Stiate of Louisiana under the assumption
that the resources were its property. In that area it appears élear that The Texas
Company is entitled to validation. 65 LD. at 80.

The narrow question presented then is whether,in Vahdatmg appel-
lant’s lease, the Department fixed the shoreline, or coast line, from
which the 8-marine-league line was to be drawn or left. it floating, for
future determination. As we have noted, the coast line even now has
not yet been fixed in its final location (footnote 8, supra).

We find no precise langunage in the decision of February 12, 1958,
which answers this question. However, the decision contains no lan-

 guage suggesting that it was validating a lease with an indeterminate
seaward boundary. The language was to the contrary. Thus, the
decision stated :

* % % it is'by no mieans clear just what areas are physically involved. This
difficulty stems from the fact that none of the points of reference has as yet been
fixed. There is at this moment pending before the United States Supreme Court
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the case of United States v. Louisione (No. 11 Orig., 1956 Term), a proceeding
to determine whether the Submerged Lands Act granted Louisiana the lands and
resources. under navigable waters extending into the Gulf of Mexico to the extent
of 3 marine leagues (or 9. geographical miles). If this issue is decided in favor of
Louisiana, it obviously would remove a large area from this dispute. There would
still, howevér, remain the problem of ascertaining the baseline from which the
9-mile belt is to be measured. The farther southward this line is set, the smaller
becomes the possible area as to which validation would be necessary.

Alternative locations for this line vary from the so-called Chapman line, which
in the area covered by the Marsh Island Prospects approximates their northern
boundary, to the line set by the Louisiana Legislature in Act, No. 33 of 1954 * * *
‘which adopts a line roughly 10-15 miles farther seaward as the coastline of the
Ntate and places the State boundary 3 marine leagues south of that line. If the
latter line is adopted as the boundary of Louisiana, * * * s#ill more of the aree
in dispute would be removed from these applwatwns (Italics aJded) 65 1.D. at
79-80.

The significance of the language italicized is clear. The appellant
was contendmg that its lease extended 27 miles into the Gulf from the
coast line. This area would encompass land belonging to the State,
whether 3 miles or 3 leagues from the coast line, and land situated on
the outer Continental shelf. What the Department was saying in the
language quoted was that the proportionate area on the-shelf would
vary according to placement of the State boundary line. This is
consonant only with the assumption that the seaward limit of the lease
in the shelf was fixed.

‘This was also brought out in the Director’s decision of March 12,
1958, where he said, after describing the areas embraced in the two
Prospects and the Rabbu: Island Dome Area.:

Available information indicates that the area embraced in the State Lease is
crossed by-a line that marks the seaward boundary of the State as established by
the Submerged Lands Act. The exact location of the State’s said seaward bound-
ary, believed by this Department to be a line three geographical miles seaward
of the coast line of the State, has not been determined. Pending ﬁn;al‘ determina-
tion of the position of the boundary, the acreage shown in the caption will be
administratively considered to be the acreage of the State Léase situated on the
outer Continental Shelf.

The only variable here is the location of the State boundary,
whose location, the Director says, will determine the acreage actually
covered by the validated portion of the lease. In other words, the
northern and southern boundaries of the lease as-issued by the State
were considered to be fixed by the shoreline and the 3-league line meas-
ured from it, respectively, but the areas within those boundaries which
are Federal or State would depend upon where the State boundary is
finally located. The farther seaward the State boundary lies the less
acreage there is in the Federal lease. The variable boundary of the
Federal lease is not the southern one but the northern one, which is
coterminous with the State boundary, a conclusion which does not
diminish the total area leased to Texaco, but only reapportions that
area between the United States and Louisiana.
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This is also clearly evidenced by the Director’s statement that—

Rental payable to the United States shall be in the proportion that the acreage
of the land embraced in the lease herein determined as entitled to continuance
[the portion situated on the outer Continental Shelf] bears to the acreage
embraced in the former state lease. Pending final determination of the acreage
covered by the lease, the proportionate rental shall be calculated on the basis of
the tentative acreage shown in the caption, subject to adjustment upon such
final determination.

This language and the other language quoted from the declslons of
March 12, 1958, and February 12, 1958, convey the concept of = fixed
~ lease area with only the proportion of F ederal and state areas to be
determined upon a final location of the State boundaly line which
would divide the Federal and state areas.

That the southern boundary of the lease was not intended to float
becomes even clearer when we recall the purpose of the validation
proceedings. Section 6 of the Quter Continental Shelf Lands Act,
supra, was to validate leases for those areas which were granted in good
faith by the State of Louisiana under the assumption that the resources
were its property. The extent of the lease is what Louisiana thought it
was conveying in 1986, not what later litigation, statutes, and conven-
tions for one reason or another should use as a base line for measuring
areas conveyed to the State.

As was noted earlier, the location of the State boundary is still'to be
fixed. It may be on the most landward line or the most seaward line
established by the suppleméntal decree of December 18, 1965, or on &
line between those two extremes. Any locating of the line southward
of the most landward position would, according to the appellant, fur-
ther push the seaward boundary of its lease into the outer Continental
Shelf, In other words, appellant would have it that in 1958 the De-
partment validated a lease with an uncertain reach into the shelf area
and that almost 10 years later, the extent of that reach has been fixed
only as to minimum and maximum limits. We cannot read the 1958
decisions as having such uncertainty.

We can only oonclude that the 1958 decisions validated a lease of an
area with a fixed northern and southern boundary, the northern bound-
ary being the shoreline of Marsh Island and the adjacent mainland
and the southern one being a line 3 leagues distant from the northern
one. Since the application for a permit to drill describes a location for
a well outside the leased area, it was properly denied.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A (4) (a); 24 F.R. 13848),
the decision of the Director of the Geological Survey is affirmed.

Fraxvk J. Barry, _
~ SOLICITOR.
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UNITED STATES

v.
SIDNEY M. AND ESTHER M. HEYSER

A-30810 Decided January 24, 1968

Patents of Public Lands: Generally—Surveys of Public Lands: Generally

‘Where, subsequent to the issuance of patent fo sec. 33, T. 28 8, R. 34 E,, a
resurvey was made which resulted in a determination that the area so pat-
ented lay within the limits of a different township and in the designation of
a different area. as sec. 83, T. 28 8., R. 34 H., and where the jurisdiction of
the United States over a part of the land now designated as section 33 is
challenged on the premise that title to the area in guestion passed from the
United States by virtue of the patent, the lack of jurisdiction over the land
can e demonstrated only by showing that the disputed area is within the
limits of the -original section 33 as it was surveyed on the ground, and any
showing of error in either the original plat of survey or the plat of resurvey
is immaterial if it fails to establish that fact. -

Surveys of Public Lands: Generally
A =su1vvey‘ of public lands creates, and does not merely identify, the bound-
aries of sections of land, and public land cannot be described or conveyed as
sections or ‘subdivisions of sectwns unless the land has been 0ﬁﬁc1a11y
surveyed.

Surveys of Public Lands: Generally
‘When the locations of corners established by an official Government sur-
vey are identified, they are conclusive, and the corner of a Government sub-
division is where the United States surveyors in fact established it, whether
such location is right or wrong.

Patents of Public Lands: Generally—Surveys of Public Lands: Generally

A patentee of public land- takes according to the actual survey on the
ground,.-even though the official survey plat may not show the tract as it is
located on the ground, and the Federal Government is without power to
affect, by means of any subsequent survey, the property rights acquired under
an official survey.

Conveyances: Generally

‘Where a deed from the United States describes the land as heing in a
particular section and township, and there are, at the time of the con-
veyance, two tracts of land which have been designated by official surveys
of the United States as constituting that section and township, but it i
clear from the nature and the language of the deed that the description
refers to the earlier survey, the deed will be interpreted by reference to
that survey, even though the description of land in a conveyance from the
United States is ordinarily governed by the latest official survey.

Mining Claims: Determination of Validity
Where a hearing examiner has declared a mining claim to be null and
void for lack of a discovery, his determination of the invalidity of the
claim is @ reasonable interpretation of the evidence presented at the hear-
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ing, and the mining claimant makes ‘no‘ attempt to show error in that par-

ticular finding in subsequent appeals from the hearing examiner’s decision,
the hearing examiner’s conclusions will not be disturbed.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Sidney M. and Esther M. Heyser have appealed to the Secretary
of the Interior from a decision dated April 4, 1967, whereby the Office
of Appeals and Hearings, Bureau of Land Management, affirmed a
decision of a hearing examiner declaring null and void the High-Wide
and Handsome lode mining claim in sec. 33, T.288, R 34 E., M.D.M.,
California.

- Pursuant to a complaint filed at the request of the Forest bervme,
United States Department of Agriculture, on November 23, 1964, a
hearing was held at Los Angeles, California, on June 8, 1965, to deter—
mine the validity of the High-Wide and Handsome mining claim, the
complaint having charged that a discovery of a valuable mineral de-
posit did not exist within the kimits of the claim. At the hearing, West-
ley G. Moulton, a mining engineer employed by the Forest Service,
testified that he examined the claim in the presence of the mining

. claimants on September 9, 1963 (Tr. 13). At that time he found an
old tunnel on the claim, reportedly 400 feet deep, which was caved
at the portal and could not be entered. A new tunnel had been opened
for approximately 50 feet..Other improvements on the claim con-
sisted of a cabin and roads (Tr. 14). The witness took two mineral

- samples from the claim. The first, taken from pieces of quartz found
in the overburden of a small pit Which'was supposed to but was not

“found to contain a quartz vein, had an assay value of $2.45 per ton in

gold and $0.89 per ton in silver. The second sample was taken from a

small quartz streak about three to four feet long and an inch wide i in

4 road near the pit which showed values of $1.75 and $0.75 per ton of

gold and silver, respectively. Adjusted to a minable width, the witness
stated, the indicated values would be approximately $O 05 per ton.

The W1tness expressed his opinion that a prudent man would not be

justified in spending time and money on the claim (Tr. 15-19).

Appellant Sidney M. Heyser testified on behalf of the mining
claimants. He offered no samples or assay reports and attempted sim-
ply to explain away the significance of the findings of the Gov-
ernment’s expert witness without offering any substantive evidence
that he had, in fact, discovered a valuable mineral deposit on the
claim. At the outset of the hearing the appellants contended that the
land upon which the mining claim is situated is patented land and
that the Government has no jurisdiction to determine the validity of

. the claim, and their arguments throughout the proceeding have been

directed to establishing the validity of that contention.
By a decision dated October 27, 1965, the hearing examiner found
that the mining claim was, in fa,ct, located on public domain, and he
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denied appellants motion to d1smlss the complaint. After summa-
'rlzmg the test1m0ny given at the hearing hé concluded that the con-
* testees had not offered evidence tending to show a discovery of a valu-
able mineral deposit, and he declared the claim null and void.
Appellants’ present appeal is, as was their appeal to the Director,
‘Bureau of Land Management, directed solely to the issue of the De-
partment’s jurisdiction over the land embraced by their mining elaim.
The question of jurisdiction over the land in this case arises as the
result: of error in the original survey of T. 28 8., R. 34 E., and the
steps taken subsequently to correct the error. There is no dispute as
to the general course of events which transpired in relation.to the
surveying of that township. Conflict: arises, however, with respect to
the significance -of some of the facts which are: clearly . established
and the significance of some of the facts which the appellants allege.
- The record shows that T: 28 S., R. 34 E., was surveyed between 1876
.and 1882 and that the official plat of survey was approved on January
20, 1883, The Bureau found in its decision of April 4, 1967, that it was
discovered prior to 1900 that there was an overlap between Ts. 28 and
29 S., R. 34 B, and that, as a result of this and other discrepancies de-
veloped through subsequent investigations, a resurvey of T. 28 S., R.
84 E., was authorized by the Commissioner of the General Land Office
on January 17, 1936, Pursuant to that authorization, the Bureau fur-
ther explained, an independent resurvey of T. 28 S., R. 34 E., was made

' in 1940. At the same time a dependent resurvey of secs. 1 through 6,

T.29 8., R. 34 E., was made in accordance with instructions directing a,
" dependent resurvey of the Tth Standard Parallel South as originally
surveyed by Carlton in 1876 as the north boundary of T.29 S, R. 34 E.,
the establishment of standard corners for T. 28 S., R. 84 E on’ thls
line, the subdivision of T. 28 S., R. 34 E., based.on a sectlonal con ection
Iine established from the sectlon corner for sections 25 and 36, T. 28 S.,
R. 34 E., and sections 19 and 30, 'T. 28 8., R. 85 E., the survey by metes
and bounds of areas in T. 28 S ‘R. 34 E patented upon the basis of
corners established in the survey approved in 1883 and the designation
of these parcels by tract numbers, and the resurvey of the north. tier
of sections in T. 29 8., R. 84 E., to accommodate tracts previously
patented as lands in T. 28 S., R.. 34 E. Plats of survey resulting from
the execution of these instructions were accepted on March 3, 1943, The
area embraced in see. 33, T. 28 S., R. 34 E., as defined by the 1883 survey,
was. designated as Tract 40 in T 29 S., R 34 K., and was found to lie
wholly within that township and to be comprlsed of portions of secs.
3 and 4, T. 29 S, R. 34 E. According to the field notes accompanying
the dependent resurvey of part of T. 29 S., R. 34 E., Tract 40 includes
“ll of sec. 33, designated as Southern Paclﬁc Raﬂmad Land. Pat-
ented. Beglnnmg at the original cor, of secs. 27, 98,83 & 84 * * *7
Sec. 33, T. 28 S., R. 34 E., was patented to the Southern P‘zcn‘io Rail-
road Company pursuant to the act of July 27, 1866, 14 Stat. 292, and
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J 0111t Resolutlon of J une 28, 1870 16 Stat. 382, , by R'ulroad Patent No
55 dated September 30, 1896 By a deed dated July. 17, 1899 George
I. Scofield conveyed to the United States land descrlbed as all of sec.
33, T.28 S., R. 34 E., M.D.M. Cahforma, as the basis for a forest lieu
selectmn By a deed dated February 13, 1958, the United States quit-
claimed to Scofield, hJs heirs or assigns, all r1ght title or interest which
it may have acqulred in the land described in the deed from. Secofield,
reciting in part that: :

WHEREAS, by deed executed on July 17, 1899, George I Scofield conveyed to
the United States the land hereinafter described as a basis for a forest lien
selection under the Act of June 4, 1897 (30 Stat. 36), which selection was
canceled ; * * * .

T * # s s % T s

NOW, THEREFORE, the Director of the Bureau of Land Management does
hereby remise, relinquish and guitclaim to the party named in the first para-
graph hereof, his heirs or assigns, all right, title or'interest in or to the following
described land which thé United States may have acquired: by virtue of that

certain deed executed by the party on the seventeenth day of July in the year
of our Lord one thousand eight hundred and ninety-nine * * *3

T. 28 8., R. 34 E., M.D.M,, California, sec. 33, All containing a total of 640.00 acres.

Although appellants’ theory of the case is not entirely clear, their
" consistent contention that the land embraced in their mining claim is
removed from the jurisdiction of this Department appears to rest
upon the alternative premises that (1) the mining claim is within the
limits of sec. 33, T. 28 S., R. 34 E., as it was patented in 1896, or (2)
even if it was not 1ncluded within such 11mlts, it is included in the area,
which was quitclaimed by the United States in 1958 and is, therefore,
no longer public land of the United: States. Their arguments reveal
an incomplete understanding of the applicable principles of law and
a misapprehension of the showmg which they must make in order to
establish the validity of their contentmn that the United States has no
wmsdlctlon overthe land in questlon

* In order to view the particular problem found here ina proper per-
spective, a.-few of the prmclples of law and of administrative practice
which govern the surveying of public lands and the disposition of lands
by the United States in accordance with the pubhc land surveys must
be understood. The principles Whlch appear to be partlcularly appli-
cable in this case are:

(1) A survey of public lands creates, and does not merely 1dent1fy,
the boundaries of sections of land, and public land cannot bé described
or conveyed as sections or subd1v1s1ons of sections unless the land has
been officially surveyed. Cox v. Hart, 260 U.S, 427, 436 (9th Cir. 1922) ;
Oarroll v. United States, 154 Fed. 425,480 (9th Cir. 1907) ; Sawyer v.
Gray, 205 Fed. 160,163 (W.D. Wash. 1918);

(2) When the locations of corners established by an official Govern-
ment survey are identified, they are conclusive, and the corner of a
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Government subdivision is where the United States surveyors in fact
established it, ‘whether such location is right or wrong. 0. 0. Cooper
et al., 59 L.D. 254, o57 (1946), and cases cited ; Tewaco, Ine., A—3029O
(April 29,1965) ; *

(3) ‘A patentee of public land takes according to the actual survey
on the ground, even though the official survey plat may not show the
tract as it is located on the ground, or the patent description may be in
error as to course or distance or the quantity of land stated to be con-
veyed. [ngrid T'. Allen, A—28638 (May 24, 1962) ; of Texaco, Inc.,
SUpra;

(4) The Federal Government is Wlthout power to aﬁect by means
of a'second survey, the property rights acquired under an oﬁ"lc-la,l sur-
vey. 0. fo. Williams, 60 1.D. 301, 303 (1949) ; Nelson D. Jay, A-27468
(December 4, 1957) ;

(5) Where Jands have been surveyed it .is sometimes necessary to
conduct resurveys either to correct errors in prior surveys or to reestab-
lish survey .corners which have been lost or obliterated. Two general
types of resurvey are used : the dependent resurvey-and the independent
resurvey A dependent resurvey consists of a retracement and reestab-
- lishment of the lines of the original survey in their true original posi-

tions according to the best available evidence of the positions of the
oucrmal corners, and the section lines and lines of legal subdivisions
of the dependent resurvey in themselves represent the best possible
identification of the truelegal boundaries of lands patented on the basis
of the orlgmal survey. An independent resurvey, on the other hand, is
a running of what are, in fact, new section or township lines mde-
pendent of and without reference to the corners of the original survey.
In an independent resurvey it is necessary to preserve the boundaries
of lands patented: by legal subdivisions of the sections of the original
survey, which are not identical with the corresponding subdivisions of
the sections of the resurvey, and this is accomplished by surveying out
by metes and bounds and designating as tracts the lands patented on
the basis of the original survey. These tracts represent the position and
form of the lands alienated on the basis of the original survey, located -
on the ground according to the best available evidence of their true
positions. See J. M. Beard (on rehearing), 52 L.D. 451 (1928).
It was in accordance with this principle that the resurveys of the

1Phe Bureau's Monual of Instructions for the Survey of the Public L(mds‘of the United
Siates, 1947, provides in part that:

394, The position of a tract of land in a surveyed township, described by legal sub-
divisions, is absolutely fixed by the original corners and other evidences of the original
survey and not by occupation or improvements, or by the lines of a resurvey which do
not follow the original. * * * Under fundamental law the corners of the original survey
are unchangeable. * * * .

®

£ £ #® £ £ £
“564, The subdivisions are based upon and ave defined by the monuments and other
evidences of the controlling official survey, and so long as these evidences are in existence
the record of the survey is an official exhibit and presumably correctly represents the
actual field conditions. If there dre discrepancies the record must give way to the evidence

of the corners in place.”
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townships in question were accomplished—the dependent resurvey of
the northernmost sections of T. 29 S., R. 34 E., and the independent
resurvey of T. 28 S., R. 34 E. The net effect of the resurveys, so far as
is pertinent to this case, was a determination that the entire area identi-
fied as sec. 33, T. 28 S., R. 34 E., by the survey approved in 1883 is
within the limits of T. 29 S., R. 34 K., as it has been defined. The
* resurveys did not purport to affect the boundaries of the land patented
as sec. 88, T. 28 S., R. 34 E., and, as a matter of law, cannot affect them.

Appellants’ basic contention appears to be that the Government has
never correctly surveyed sec. 33, T. 28 S., R. 34 E., and that if it were
correctly Surveyed it would be found to include the area embraced in
their mining claim. They assert that:

* % & The Patent from the Governmentto the Southem Pacific Railroad in 1896
bears no relation to the land that had been formerly said to be section 33, and
which, was later (1940) designated as Tract 40. [Italics in, original.}

The discrepancy in the original survey plat (1883) had been discovered and
the plat withdrawn in 1891, and so was known at the time the patent was given
to the S.P. Railroad in 1896, and at the time of the conveyance of the deed from
the railroad to Geo. I, Scofield in 1899.

If it had been intended to convey titlefo land in townshlp 29, it would have been
so stated. It did not so state, but conveyed the tltle to a gection of land in T28S,
R34E, MDM. )

The original location of the townsth line surveyed by W. H. Carlton, Sept. 11,
1876, and affirmed by I. N. Chapman as to the location of the township line in
1894, varied only a few feet from the gurvey by Wayne Forrest in 1940 with the
exiception of the location of the former gection 33. Both surveys show the location
of the original north boundary [sic] of the section 33 in guestion, to be at about
35 chains north of the township line in Range 34, (the seventh Standard Parallel).
These 35 chains are still north of the township line and are a part of the present
section 33.

A comparison of the 1883 plat and the 1940 plat of T28S, R34E will show the
difference of about one half mile in length from north to south. The 1940 plat
shows the area on French Creek where the claim in question is located, to be more
than five miles south of the north boundry [sic]. It has always been there on
French Creek. The Creek has not moved, the north boundry [sic] of the Township
is the same, so it i obvious that the original plat was in error as to the location
of the Creek and the claim site was always in the 81-36 tier of sections. In the
1940 plat one half mile was shown cut from the original township plat which was
six miles square. This half mile represents the overlap into townsghip 29, The 1940
plat showing Tract 40 with an overlap of a full mile into towniship cannot possibly
be correct. The survey by Wayne Forrest in 1940 was probably aocomp'hlshed as
he stated that it was, but the cartography is in error.

Although, as noted earlier, appellants’ theory of this case is not en-
tirely clear, it would appear that their conclusions have been reached
by a comparison of the survey plats of the townships in question with
each other and with the survey plats of adjacent townships without
reference to the survey on the ground and without regard for the
principles enumerated above. Moreover, appellants have reached cer-
tain conclusions, apparently upon the basis of notations appearing in
official records, without understanding the meaning of the notations.
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_ Since the 1883 survey plat showed T. 28 8., R. 34 ., as extending-
6 miles from north to south, and the 1943 survey plat shows a distance
of approximitely. 514 miles, a difference of only 14 mile, appellants.
ask, how can it be that the southern boundary of the township has been
- moved northward a full mile? The simple answer to that question is.
that the original survey plat did not necessarily reflect the actual dis-
tances on the ground or the correct position of the corners as surveyed.
on the ground. The distance between the north boundary and the south.
boundary of the township, as established by monumented eorners, may-
have been 4 miles, 8 miles, or some other distance. The survey corners.
themselves may have been established at entirely different points from
what the plat would indicate, and the survey plat may show a perfect
six-mile-square township while the area surveyed on the ground bears.
little resemblance to such a square. Moreover, the fact that the 1883.
survey plat of T. 28 S., R. 84 It., stated that the south boundary of the-
township was surveyed by W. H. Carlton on September 11, 1876, which.
was the date that the north boundary of T. 29 S., R. 34 E Was sur-
veyed by the same person, does not mean that the south bound‘mry of
T. 28 8., did conform with the north boundary of T. 29 S. The basis for-
the resurvey, of course, was that the south boundary of T, 28 S., as.
surveyed, was not, in fact, the same as the north boundary. of T 29 S.,.
although the survey purported to accept the saime line as a common .
boundary. The precise nature or degree of the error is immaterial to-
~ the question now before us.

" Three questions, if they can be answered, will be dispositive of the-
contentions made here : ,

(1) What land was patented to the Southern Pacific Railroad
Company in 1896 as sec. 33, T. 28 8., R. 34 E. ¢

(2) What land was quitclaimed by the United States to the heirs or-
'Ls’signs of George I. Scofield in 1958 ¢

(3) Does the land claimed by appellants as the High-Wide and
Handsome mining claim lie within the limits of the areas contem-
plated in questions (1) and (2) ?

Appellants’ initial error lies in supposing that the 1896 patent con-
veyed land other than sec. 33, T. 28 S, R. 34 E., as defined by the
erroneous survey approved in 18‘83’_. VVvh‘it dothe appellzmts meal when
they say that the patent “bears no relation to the Iand that had been
formerly said to be section 33%” To what can they relate the descrip-
tion in the patent if not to the 1883 survey ¢ Whether or not the error- -
in the 1883 survey was known prior to issuance of the patent is im-
material. Sec. 33, T. 28 S., R. 34 E., was identifiable in 1896 only-
by reference to the 1883 survey, and, if anything was conveyed by that
description; it was the land so designated by the official survey plat
then in use.? Similarly, the 1899 deed from Scofield to the United

2 Appellants have inferred from a notation on the margin of the 1883 survey plat,.
«Withdrawn, Letter P, Nov. 5,  1891,” that the survey plat itself was withdrawn from:
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States can.be 111terpreted only by reference to the 1883 survey.. Thub,
there-can be no question as to the source of 1dent1ﬁcat10n of the pat-
-ented. land. - '

What was the land which was, in fa,ct surveyed on the ground as
sec. 83.in the orlgma_l survey of T. 28 5., R. 34 E.? As we have alre&dy
noted, Forrest purported, at least, in resurveying Ts. 28 and 29 S.,
R. 84 E., in 1940, to retrace the lines defining sec. 33 as designated in
the 1883 survey. He identified this area as “Tract 40” in T. 29 8., R.
34 1. If his reference points on the ground were c¢orrect, and appellants
make no suggestion that they were not, Tract 40 is by definition the
area formerly designated assec. 33, T. 28 S., R. 34 E., and patented to
the Southern Pacific Railroad Company in 1896, and it lies wholly to
the south of the line designated as the boundary between Ts. 28 and
29 8. ,

Appellants appear to argue that, in any event, the quitclaim deed
from the United States in 1958 of section 33, T. 28 8., R. 34 E., re-
moved the land embraced by their mining claim from the jurisdiction
of the United States. Had that deed described the land simply as sec.
33, T. 28 5., R. 34 E., without explanatory language, there could be a -
substantial question as to what land was described, for there were, in
1958, two different tracts of land so identified by official survey plats
in the land office. However, the deed from the United States is so ex-
plicit in its reference to the 1899 conveyance as to preclude a finding
that land other than that previously conveyed by Scofield and now
identified as Tract 40, T. 29 S., R. 84 E., was contemplated.?

In order to sustain their position, then, appellants must show either
that the Government’s surveyor erred in 1940 in his identification of

. the original corners of sec. 33, T. 28 S., R. 84 E., or that their mining
claim is, in fact, within the limits of Tract 40, as that land has now
been identified. They have done neither. It is -undisputed that the min-
ing claim is within the limits of the area identified as sec. 33, T.28 S.,
R.34 E. , according to the 1943 resurvey (see Tr. 4849, 69), and it is
not suggested that there is any overlapping of that arvea and of Tr.

‘further use as of that date. Further investigation would have disclosed that “Lietter P” of
November 5, 1891, withdrew the lond in the fownship from: further entry under the public
land laws for inclusion in the Tulare Forest Reserve (subsequently the Sequoia National
Forest). It did not purport to affect use of the survey plat. However, evew if appeliants.’
interpretation of the notation were correct their argument would be no stronger, for,
‘whether or not reference to the 1883 survey plat was proper in 1898, sec, 83, T. 28 S, R.

84 B., could not be identified except by reference to:that plat inasmuch as there was then
no other definition of the land so degeribed,

% Appellants attempted earlier to relate the guitclaim deed of 1958° to the 1943 survey
plat of T. 28 8., R. 34 E., relying upon a letter from the Bureau of Land Management
dated April 24, 1908 which stated that the “resurvey plat, which was accepted March 3,
1948, is the governing plat with regard to any action by the office ag to the lands in

 section 83.” This general statement to the effect that dispositions of land by the United
States are made in accordance with the latest official plat of survey cannot reasonably be
construed as a statement that the deseription in the 1958 deed, which cdleariy is based upon
the earlier survey, is to be interpreted by reference to the 1948 plat of survey. Appellants
have not pursued this argument in their present appeal. :
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40,T. 29 8., R. 84 E. Thus, it can only be concluded from the evidence
of record that appellants have not shown that the mining claim is-on
patented land and that the hearing examiner acted properly in refus-
ing to dismiss the contest on grounds of lack of Jur1sdlct10n over the
land.

" Appellants have requested a hearing in order thaft a fair opportu-
nity may be afforded to present those matters not previously considered
by the Bureau. Inasmuch as it does not appear that they are prepared
to allege facts which would warrant a different conclusion, their re-
quest for an additional hearing is denied.

" Appellants have made no attempt to refute the hearing examiner’s
findings with respect to the issue of discovery of a valuable mineral
deposit. A review of the record is persuasive that his conclusions were
-sound, and they will not be disturbed.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1848), the
decision appealed from is affirmed.

Erxesr F. HoMm,
Assistant Solicitor.

APFEALS OF HUMPHREY C‘ONTRACTING- Cfo‘RPORAT'fON

TBCA-555-4-66 |
IBCA-579-7-66 - - Decided J anuary 24,1968

:Contmcts': Performance or Default: Acceleration—Contracts: Construction
and Operation: Changes and Extras

Under a contract te clear a reservoir of trees, brush and debris in mountainous
. country at elevations (1) below 7,388 feet and (2) between 7,388 and 7,519.4
.. feet, by February 8, 1966, which provided that storage in the reservoir would
 begin “about November 1,-1965,” and which required operations to be con-
. ‘ducted s0 that clearing was completed in advance of water being impounded
. by a dam, a contractor, who encountered abpormally high water from sources
"other than the dam who proceeded by increasing the size of his crew and sub-
stituting manual labor for mechanical operations in order to comply.with
such provision, and who completed all work on November 19, 1965, was not
- entitled to additional compensation on the ground that his performance was
accelerated, where (i) he did not request the Government to extend his time
to perform or delay closing the dam ; (i) there is no proof of any Government
' conduct equivalent to an order to accelerate; (iii) he could have continued
to perform some clearing both helow and above 7,388 feet through February S,
1966; and (iv) the contractor planned from the outset to complete all
Work by N ovember.

Contracts: Construction and Operation: Changed Conditions

A contractor under. a contract to clear a reservoir of trees, brush and debris
in connection with the construction of a dam in mountainots country who
“encountered hedvy quantities of down and dead debris was not entitled to
relief under section (a) of the Changed Conditions clause, on the ground that
_lthe material was concealed and constituted a latent condition, where the
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existence of such down and dead debris was cléarly indicated in the contract
and the Government had made no representatlon as to the amount thereof
that might be found. -

Contracts: Construction and Operation: Ghanged’ﬁon_ditions

. Where a reasonably careful pre-bid investigation by the contractor would have

. disclosed the existence of large gquantities. of down and dead debris, the

presence of such quantities of down and dead debris at high elevations above

the water where timber is 1o longer found standing was not uncommon

" in the area, and the contractor had seen some such debris in his investigation,

the existence of such down and dead debris was not'an unknown condition of

an ynusual nature within-the meaning of section (b) of the Changed Condi-
tions clause.

) BOARD OF CONTRACT APPEALS

These are appeals from two decisions of the contracting officer. They
arose under a contract to clear the Blue Mesa Reservoir of trees, brush
and debris, in connection with the construction of Blue Mesa Dam, in
Gunnison County; Colorado. The appeal from the first decision
(IBCA-555-4-66) reldtes only to the denial of appellant’s claim No. 4,
for additional compensation in the amount-of $36,628.16, resulting
from an alleged acceleration of performance. The second appeal
(IBCA-579-7-66) is from a decision of the contracting officer deny-
ing appellant’s claim for additiorial compensation in the amount.:of
$27,364.73, due to an alleged changed condition. By agreement of the
parties, the only issue confronting us is-whether appellant is entitled
to an equitable ad] ustment and we are not concerned with the amount
thereof, 1f any.t .

[BC’A—555'—4—6’6‘

The contract is dated January 14, 1965. Under its terms all work
was to be completed by February 8, 1966. However, subsection b of
section 82 of the Special Conditions provided that storage in the
reservoir would begin “about November 1, 1965,” and required the con-
tractor to “so conduct his operatlons tha,t cleamng W111 be completed
in advance of rising reservoir water.”

Appellant has alleoed that durmg June, August September and
October 1965, its work was severely impeded by unusually high water.
The high Wa,ter was caused by runoffs from the Gunnison Rlver and
its tributaries into the reservoir, It resulted from the melting of ab-
normally heavy snow and from the release by the. Government of
quantities of water from the Taylor Park Reservoir into the Gun-
~ nison.? The appellant contended originally that the inordinate amount
of water constituted a changed condition under Clause 4 of the General
Prov151ons of the contract (Standard Form 23—A June 1964 Edltlon)

1 Stipulation, dated April 24, 1967 as amplified at the hearing. Tr. 5, 75-6.
.-2In his Findings of Fact and Decision, dated March 21, 1966, the contracting officer
allowed appellant’s ‘claims for an equitable adjustment related to the releases of water
from Taylor Park Reservoir. Exhibit: No 2; All exhibits referred to are eontamed in
the appeal file,
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The contracting officer found that “flows of the Gunnison River and
tributaries to the Blue Mesa Reservoir, duting the perlod July through
October, were 140 to 365 percent of normal.” Nevertheless, he held
that the Changed Conditions clause was inapplicable in this situation.

The contracting officer was correct in his assertion that “neither of
the two categories of changed conditions comprehends stornis, floods,
or other forms of abnormal weather.” 2 We so held in Concrete Con-
struction Corporation* The Government is not responsible for such
Acts of God agheavy rainfall orsnowfall.? .

Appellant now maintains that.it is entltled to an equitable adyust-
ment because the Government accelerated performance Appellant’s
argument is that the Government required the work to be done not by
February 8, 1966, but instead within a few weeks after October 26,
1965, the actua,l da,te of the closing of the Blue Mesa Dam.’ Accordmg
to appellant, this forced it to proceed with the work while the water
was still unseasonably high. Therefore, appellant claims, not only was
it unable to delay its work until the water receded, but the problems
arising from the high-water level were ag ra,vated by the addition of
‘water impounded by the dam.

Appellant’s witness testified at the hearing th‘Lt the water genem]ly
receded during the meonths of ‘July, August and September.t He
reached this conclusion after studying the hydrographs of the Gunni-
son River and its tributary, the Lake Fork River, which were part of
the contract documents, and which show the mean daily discharge in
thousands of ‘cubic feet per second, the total runoff, and the momentary
peak.? Accordingly, appellant scheduled its work in the higher eleva-
tions for the “early months of the winter and later spring months” of
1965 and “close to the river or in low elevations” from July through
‘October. However, during July, August and September of 1965, the
water did not recede to the level appellant expected 1 In order to per-
form the clearmg in the low e]evatmns prlor to the time that the

3 Findings of Fact and Decision, p. 4, Exhibit No. 2,

+IBCA~432-3-64 (November 10, 1964), 71 LD, 420, 65-1 BCA par. 4520,

5 Amino Brothers Co. Inc, v. United States, 178 Ct. CL 515 (1987), cert. denied 389 118,
846, 88 Sup. Ct. 98 (1967). The Government is not an insurer of éontractors against acts of
mnature. Banks Construction Co. Inc. v. United States, 176 Ct. CL 1302, 1317 (1966).

8 This theory wag first alluded to by ‘the appellant in its claim letter, dated November 5,
1965, attached as “Exhibit 8’ to: the Findings of Fact and Decision, Exhibit No. 2, It
was not advanced in any detail until appellant filed its reply brief, dated July 21, 1966, to

‘Government’s motion to dismiss. The motion to dlsmlss was denied by interlocutory order,
dated Marech 21, 1967,

7The term ‘‘about November 1" means “‘substantially the date fizxed or near approximation
thereto.”” Norih Americon G—mseng Co. v. Gilbertson 206 N.W. 610, 611 (Sup Ct. Towa, 1925)
We conclude that under those testy October 26, 1965 was “about November 1.”

8 Tr, 57.

®Tr. 56. The hydrographs are numbered 622—D—211 through 622-D-214"and cover the
years 19381951 for the Gunnison River and 1938-1959 for the Lake Fork River. A sum-
mation of the hydrographs for the years 1942-1951 is attached as “Exhibit 7% to the
Findings of Fact and Decision, Hxhibit No. 2.

10Ty, 56, The bidding schedule and specifications d1v1ded the work m’co Item No. 1,
<learing the reservoir below elevation 7,888, and Item No. 2, clearing the reservoir between
eleg%gm%; 388 and.7,519.4, Special Conditions 12 . 82 and 35, Exhibit No. 1. -

I, .
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- appellant expected to run into problems resulting from closure of the
dam about November 1; appellant increased the size of its working
crew and substituted manual operations for the mechanical operations
that the high water prevented.:?

Despite the alleged lingering high water problem, appellant did
not request the Government to extend its time to complete the contract
or to delay closing the dam.® The explanation offered by appellant’s
witness for not doing so was the following:

* * % Asgking them to hold up closure just seemed inconceivable to me. That
would seem like such a momentous decision. While they were arguing about it
and deciding about it, I would be losing time. I just anticipated the kind of
answer I would get. I just didn’t think in terms’of asking anyboédy to hold up
closure of the dam. We were working in there on a hundred thousand dollar
contract and here is probably a hundred million dollar one coming 0 some
dramatic point of its completion. It didn’t seem. concewable bhey would delay
closure of the dam (Tr. 69-70) .. :

Appellant contends that at the same time “reques’cs” to ‘accelera!te its
work were made by “government representatives.” * At. the hearmg
appellant’s witness testified: : :

Q. * * * did you have any discussions with anybody -representing the Gov-
ernment about this ploblem that you were in between the water and the closmg
of the dam? : :

- A. Yes. This was kmd of a crucaal thmg on our job. It was “we.have got to get
th1s bottom ﬁmshed When are you going vto get down in there°”

Q. Who was talkmg‘? . ‘ o

Ao I would say the mspectom, Mr. Seery; Muc [Chief Inspector] and Mr.
Wren. In any numiber of conversationsil had with: them ‘this. wasi on people’s
minds ‘although I can’t recall specific conversations except to know:that there -
was an atmosphere there of concern on everybody's parf.t® G
Myr. Wrern, the: Government’s assistant project GOIlStI‘llCthIl engineer,
conceded that his. office: “called” 1o appellant’ “-attentmn” fﬂle No-
vember closing date.!s: : -

« There is no contention: here that the GrOV ermnent eﬁeoted a change
by expressly directing or ordering appellant to expedite perfomnance.
The claim, rather, is that the Government made a- construetlve rLccelem—
tion Whlch resulted in a constructive change. :

Ordinarily when a constructive' acceleratlon claim is m%de the con-
tractor asserts that it was forced to complete its work ata date earlier
than contractually required because the contracting officer failed or

12 Tr, 60-62, 64—67.. |

BTr. 69, 80-81. Under the c1rcumstances set forth in - Clause 5(d) of the General
Provisions the time for completing the work may: be extended by the- contracting oﬁﬁcer

14 Appellant’s Post-Hearing Brief, p. 5.

15 Ty, 67-68.

6 Upon cross-examination he testified (’I.‘r 143)

“% % % you said that your people talked about it and were apprehenswe about Mr.
Humphrey getting this work done down there because of this. closing of the dam?

“A, We were apprehensive.

Q. And that you brought this to Mr. Humphrey 8 attentmn through the people in your
office, You put pressure on him, did you not?

“A. I don't know if it was pressure. It was called ’co hig a.ttentmn "
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refused to grant a time extension for excusable delay. In such cases
the contracting officer is alleged to have insisted upon adherence to the
contract schedule knowing that the contractor was claiming a right to
a time extension. Thus, if an excusable delay is found to-have existed,
the effect of the contracting officer’s action or inaction may have been
to shorten the work schedule for the project. Requiring a contractor
to meet the shortenied schedule is regarded as a constructive acceleration
under the Changes clause. *7 - :

The Government acknowledges that appellant “would have been
entitled to a performance time extension of the contract termination
date.” *® But, since appellant admittedly did not request a time exten-
sion and the contracting officer did not fail or refuse to grant an exten-
sion, the Government argues that two of the essential elements of an ac-
celeration claim are absent. In addition, the Government contends
that the “Contracting Officer did not expressly order completion of
the work within the work performance period.” ** For these reasons
it is the Government’s pos1t10n that whatever acceler‘l,tlon occurred
was voluntary. : '

This would not seem to be the garden-variety type of constructive
acceleration claim that the Government would make it. In this case
appellant has sought to demonstrate that the Government had actual
notice of the occurrence of an excusable delay situation.?® Appellant
then maintains that requests for an extension of time were therefore
not only unnecessary, but would not have been granted anyway be-
cause the Government would not extend the November 1 date for clos-
ing the dam. Appellant argues that the Government “requested” it “to
speed up” its. operatmns Whlch was eqmvalent to ‘an- order to
accelerate.?

Two recent decisions of the Armed Services Board of Contract
Appeals provide a measure ‘of support for the appellant’s legal posi-
tion.22 These cases hold that a request for time extension’and its
refusal are not necessarily conditions precedent to a claim for accelera-
tion where a completion requirement contained in a contract is rein-
forced by unequivocal Government orders to complete. The ASBCA
reasoned that the “usual requirements for a request for time exten-
sion and its réfusal * * * were * * * eliminated by the Govern-
ment’s unequivocal mandatory completion orders given without re-
gard to past or future excusable delays.” #

1 Farnsworth & Chambers Company, Inec., ASBCA Nos 4945, 4978 and 5129 (\Iovember
24, 1959), 59-2 BCA par, 2433,

18 Post-Hearing Reply Brief of United States, p. 5. Underscoring omitted.

19

20 gi 157,°170. In any event, as mentioned, supre, the Government has admltted that
appellant would have been entitled to a time extenswn on aceount of excusable delay.

2 Appellant’s Post-Hearing Brief, p. 10.

23 Qga - American Machine -& Foundry Company, ASBCA ‘No. 10173 (August 21, 1967),
67—2 BCA par. 6540, at 30,385 szbs Sh@pﬂwd Ine., ASBCA No. 9809 (July 10, 1967),

67—2 BCA par. 6499, at 30, 159—60
B American Muc_hmq & Foundry Company, note 22, supra.
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Appellant’s problem, however, is that while in some circumstances
the failure to request a time extension may be excused, the appeal
record will not support a finding that an unequivocal mandatory com-
pletion order was given on this project, or even that one would have
been needed. Appellant planned at the outset to complete all work
under the contract “around November.” 2¢ The Government’s concern
related solely to clearing of the lower area so as to “keep the debris out
from around” the dam.25 The Government did not require that all
clearing cease by November 1.2¢ The work continued beyond that date
and was in fact completed on November 19, 1965.2 After the closing
of the dam, up to and including February 8, appellant could have per-
formed Item 2 clearing without any difficulty from the water.?® The
evidence also indicates that between the date of closing of the dam
and February 8, at least some part of Ttem 1 clearing could have been
accomplished.?

The role the Government played in the acceleration is unclear at
best. Here we have expressions of concern by members of the inspection
force which we find were not sufficiently strong to constitute “orders.” 2
‘Such statements should have evoked a request for time extension by the
-appellant, if it believed itself entitled thereto, and not having had such
an effect do not support a claim for acceleration®* The comtracting

24 Appellant’s witness testified at the hearing (Tr. 80).: :

“* % * T had planned on being out of there before bad “eathel set in for the next year.
1 planned on being' out of there around November because I didn’t Want to go into
:another winter.” -

% Tr. 185. The Government concedes that as to some of the lower elevation work the
February 8, 1966 completlou date “wasn’t material.” Post-Hearing Reply Brief, p. 5.

26 Ty, 140-41, 144, ’

2 Tr. 73-4, 82-3,

28 My, 131-82, 144, 154.Mr. Wren testified (Tr. 140) :

Q. With regard to this band area that we discussed and the closing of the reservoir,
would it have been possible for the contractor to have worked from November 19 to
February 8 on Item 2 of the contract?

“A. Yes, it would in this upper band.

“Q. The water didn’t get into this area?

“A. That.is correct.

“Q. Proper work sequence would have allowed thig?

“A. It could have, yes.”

2 According to the Government’s chief inspector, “* * # it would take considerable
time before the water would get up to 7388 * * % Ty 154. On November 1 the water
had reached elevation 7247.2, On February 8, the water had reached elevation 7364.6. Tr,
131. (Referring to water elevation reports, dated February 18, 1966 and November 5, 1965,
respectively, Government Exhibit Nos. 13 and 14).

80 (General statements of the urgency of contractor’s performance and exhorting con-
tractor to stay on schedule were held not to be the equivalent of orders in Kaiser-Raymond-
Macco-Puget Sound, ASBCA No. 10293 (April 28, 1966), 66—1 BCA par. 5556, at 25,988
and Carroll Services, Inc., ASBCA Nos. 8362 and 8363 (July 81, 1964), 1964 BCA par. 4365.

31 See Koiser-Raymond-Macco-Puget Sound, note 30, supre. In Aero Corp., ASBCA Nos.
7920 and 8237 (May 25, 1964), 1964 BCA par. 4268, the Board said, at 20,639 :

“# % % The Government concedes that it exerted considerable pressure on the con-
tractor to perform in accordance with the agreed schedule, but we do not think such
urging can bottom a claim for compensation on a theory of acceleration ordered by the
Government unless the evidence shows a refusal, or action (or maetlon) tantamount to
a 1efusal to grant an extension request by the contractor.” *. *
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officer was given no opportunity to work out a means of ameliorating-
the scheduling difficulties created by the high water and the dam:
closure, or to provide information on expected reservoir levels for
given fall and winter dates subsequent to that closure.

Hyde Construction Company, et ol.2% which appellant cites for the
proposition that a “request” to speed up may be the equivalent of an
order, is clearly distinguishable. There the Government initiated the:
acceleration because it wanted part of the work completed earlier than
originally scheduled and eventually issued a directive to accelerate,.
for which the contractor was paid. Here the Government sought only
to keep appellant on the schedule which was established in the contract
and which the appellant made no effort to have extended.®

An acceleration claim must be based upon much more substantial
evidence than is present here. Appellant has failed to establish that it
was required by the Government to ‘accelerate performance. On the
contrary, it appears that any accelerated performance of work on the
proj ject was voluntary. Theappeal is therefore denied.

IBCOA-579-7-66

In the course of performing Item 2 work appellant encountered “the
ccmrbmuous oceurrence of floatable down and dead debris between El.
7,588 and EL 7,519.4 along mnyon walls and slopes in the Gunnison
River and its major tributaries in the reservoir area” ** Appellant al-
leges that “[t]his material was not 'apparent tous in any of our pre-bid
and post-bid site investigations.” # According to appellant, the “com-
bination -of choppy ground, small ground cover and the weathered
color renders the subject material invisible until you dre within feet
of its location.” *¢ Tt claims that the existence of “a great quantity of
dead and down debris” could not have been foreseen or reasonably an-
ticipated.’” Appellant seeks to recover the cost plus profit of the work
involved in clearing such debris, on the ground that its presence con-
stituted a changed condition under Clause 4 of the General Provisions..

To be afforded relief under-the Changed Conditions clause, a con~
tractor must establish by the preponderance of the evidence either that.
it (1) _enoountered subsurface or latent physical conditions at the site
differing materially from those indicated in the contract, or (2) was
confnonted with unknown physical conditions of an unusual nature

32 ASBCA No. 8393 (October 8, 1963), 1963 BCA pal 3911.

‘88 Appellant’s witness testified (Tr. 83) :

“Well, nobody gave me any written explicit orders to dccelerate my job. The conditions
and the problems, the combination of the hlgh water and the closure of the dam just:
dictated an aceceleration of the job.”

3 Appellant’s claim letter, dated October 27, 1965, p. 1, attached as “DXhlblt A’ to the
Findings of Fact and Decision, dated June 16, 1966, Exhibit No. 1.

8 Id. As will appear, infra, after the bid opening confirmation of appellant’s bid was
requested and appellant made a second site investigation prior to award. Tr. 44.

25 Appellant’s claim letter, attached as ‘“Bxhibit A’ to the Fndings of Fact, Exhibit

No. 1.
87 Appellant’s Post-Hearing Brief, p. 18.
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differing materially from those ordinarily encountered and genemlly
recognized as inhering in Work of the character provided for in the
contract. - i

Tn its Post-Feari ing Brief appe]lant has denominated this claim’ as
its “Unknown Physical Condition Appeal,” a changed condition of the
second category % Yet in its Reply to the Government’s Motion to
Dismiss *® and in its Post-Hearing Brief,® the appellant has alleged
that the GGovernment was aware of the existence of the down and dead
debris but failed to. reveal it to appellant and the other bidders. And
while expressly admitting that the “down and dead debris encountered
* % % wag not sub-surfaced,” it simultaneously asserted that the ma-
terial was “concealed” +* and constituted “a latent condition.” 42 Ap-
pellant has therefore raised for our consideration the question of the
applicability of the first category changed condition, as well.

The elements required to support a changed condition of the first
category are not present here. Clearing assorted debris was the very
purpose of the contract. The work to be performed between elevations
7,388 and 7,519.4 is described in great detail in paragraphs 12b and 85h,
of the Special Conditions of the contract. Paragraph 35b speclﬁcally
provided that all “loose floatable and combustible materials including
felled timber and brush (including sagebrush), dead timber, down
timber, logs, branches, slashings, driftwood, and floatable debris larger
than four inches in dmmeter and longer than five feet in length shall
be piled and burned or otherwise disposed of? and that materials

“which normally would not require clearing but which become floatable
due to the contractor’s operations shall also be cleaned and burned.”
The existence of down and dead debris wasthus clearly indicated in the
contract.®* We find no evidence of misrepresentation by the Govern-
ment. No assertion has been made or proof presented that the Govern-
ment refused to answer inquiries. No quantitative estimate or charae-
terization of the amount of down and dead debris that might be found
was given in the specifications.** We also note that appellant’s witness

3P, 12: The Government has taken the position that appellant is thereby limiting' its
claim to a changed condition of the second category. Post-Hearing Brief of the United
States, p. 9: However, we hold that an appellant is not bound by the label it applies to a
case: Peter Kiewit Sons* 0o., IBCA-405 (March 13, 1964), 1964 BCA par. 41441,

®p, 3,

0P, 23; However, at the hearing appellant’s witness testified that the cond1t1011 was a
surprise to the Government. Tr. 26.

# Pogt-Hearing Brief, p. 19.

12 Notice of Appeal, p. 3, Bixhibit No. 2,

@ See Swaouger Contractors, IBCA-609-12-66 (July 11, 1967), 67-2 BCA par. 6430.
Appellant’s witness testified at the hearm_g that paragraph 85 descnb_ed “redl -well* the
material it was required to-clear. Tr. 37. The following exchange took place (Tr. 38)

“Q. And what you found was no different from what was deseribed and What you were
required to remove was no different from what you did remove ?

“A. That is right.” .

1t See Banks Construction Co. v. United States, note 5, supra; T. F. Scholes, I'nec. et al. v.
United States, 174 Ct. Cl. 1215, 1224 (1966). The case of Dunbar & Sullivan Dredging Co.
v. United States, 65-Ct. CL 567 (1928), cited by appellant is'wholly distinguishable. There
the Government knew that the comtractor would encounter hardpan, but omitted any

mention from the contract and upon inguiry from the contractor gave no information of
its presence.
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testified at the hearing that he acbually saw floatable down and dead
debris during his site investigation.®
. According to the appel]ant’s Post-Hearing Brief, the second cate-
gory. changed condition “arises out of the fact that Humphrey en-
countered a great quantity of dead and down debris in an area where he
could not have foreseen or reasonably expected its existence and which.
was not revealed to i even though he made a thorough site investiga-
tion. In clearing land one expects to find substantial quantities of
dead timber and other debris down along creek and river banks * * *
due to the fact that timber and vegetation of all kinds exist in greater-
abundance and variety where there is water. One does not expect to-
find a lot of down and dead debris high up on canyon walls, far above
the rivers and creeks. Humphrey dld encounter a great unexpected.
quantity of down and dead debris on the canyon walls of this project
and he did not expect to find this material and his site investigation
failed to reveal its existence.” ¢

It is well settled that a changed condition of the second category does:
not exist if a reasonable pre-bid investigation would have disclosed the
existence of the condition which is the subject of the claim.*” As we
‘have seen, the appellant contends that it “made a thorough site investi-
gation.” The Government, 'however takes the position that it was
inadequate.

At the hearing appellant’s witness testified in er eat detail - con-
cerning the site investigation he made.* He described the site as a
“mountainous or canyon type area” and as “generally pretty rugged,
steep, inaccessible country.” +* He studied the drawings that were part
of the contract documents.®® He “spent a little time” driving in the
area and “got a real general idea of what the country looked like.” 5t
At his request the Government furnished its employee, Mr. Boren, who
had established the elevations for the clearing, and a vehicle with
four-wheel drive “to help me get around in this thing a little better.” 52
From various vantage points, accompanied by Mr. Boren, he had a
“good view” of the “area * * * between elevation 7,388 and 7,519.4”
which “was up on the canyon walls * * * maybe 300 to 800 feet
away " The following day he obtained aerial photographs which

“weren’t too much help”* and then he went out by himself “and
checked a little closer some of what I thought were maybe problems, the

4 Tr, 85.
©P, 13 .
4 Ray D. Bolander Company, Inc., IBCA—-831 (November 16, 1965), 72 1.D. 449, 461, 65-2
BCA par, 5224.
48 Appellant’s claim letter, note 34, supra, also containg a detaﬂed description of appel-
lant’s site investigation.
Ty, 9.
5 T, 10,
5. TFr. 10-11.,
52 Tr, 11, 86.
83 Tp, 14, 15. The trip with Ml Boren “took teu to twelve houls ? Ty, 15.
5 Tr, 17, :
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timbered draws.” 5 Appellant made a post-bid investigation after the
Government advised it that its bid of $110,000 was 75 percent below-
the Government engineer’s estimate, 23 percent below the second low
bid of $143,000 and 42 percent-below the third low bid of $191,350, and
requested appellant to verify its bid.*® The post-bid 1nvest1gat1011 took
two days.””

A site 1nvest10at1on is not rendered fmdequa,te merely by virtue of -
the amount of time spent in conducting it. Tts adequacy depends upon
the quality of the investigation. When we analyze the nature and scope
of appellant’s investigation we must conclude that. it was 111adeq1mte
in the circumstances..

Appellant’s investigator was by his own admission “not-a mountain
. man.” 5¢ He was bidding on a job requiring clearing of a “mountainous
or canyon type area.” Yet he made no “lateral or horizontal walk of
the band.” ® He only “walked it vertically * * * on [his] way up to
some timbered draws.” ¢ He testified: “* * * there was nothing to
drive me or lead me to feeling the need for walking that contour when
I saw from not too far a distance most of the contour.” ¢ He based his
calculations on what he could see from his trail and road travels
through the area, not from a close view.%2 We find this was insufficient.

In the course of making its investigation appellant’s investigator
did encounter “scattered, infrequent tree growth” between elevation
7,388 and 7,519.4.% He did see some floatable down and dead debris.s
Appellant’s complaint is that “in view of the very sparse existing tree
growth, there was no real basis to ascertain or suppose or assume that
dead and down debris would exist in near the quantity nor frequency
-of its actual occurrence.” ° As a result appellant gave “no considera-
tion for a continuous occurrence of this floatable debris” in ibs bid.®

5 Tr, 20. )

5 Letter to appellant, dated December 15, 1964, attached as “RExhibit B to the Findings
of Fact, Hxhibit No. 1. The letter called upon appellant to “confirm in writing that the
amounts bid for each of the two items in the Schedule, especially thé amount bid for Item
No. 2 and “the total amount are correct.” The letter pointed out that the “principal
variation is in the quotation for Item 2 * * * for which you 'quoted $40,000 compared
to $116,600 and $125,350, by the second and third low bids, respectively.”

57 Ty, 44, Appellant’s witness testified: “* * % I came out and spent two more days

going over the job again, looking for something that I had left out * * * and I couldn’t

find it.” On this oceasion appellant’s witness was accompamed by its supermtendent
Tr. 48. :

58 T, 39.

59 1. 42,

80 Ihid.

- 81T, 39,
82 On cross-examination of appeliant’s witness the fouowmg exchange took place (Tr.
© 39-40):

“Q. But you were ecalculating how much was up there? You knew you had to remove
floatable debris and you were just calculating from the railroad bed and the trails as to
what was up there? ’

“A, Yes.”

e Tr, 30,

et Ty, 35. '

65 Appellant’s claim Ietter, note 84, supre, p. 3, Bxhibit No. 1. Underscoring omltted

68 Tr.:35.
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But, the presence of some tree growth, the existence of some dead and
down debris constituted unmistakable warnings that similar material
‘might be found elsewhere in the work area.®” The-condition was there-
fore not “unknown” within the'context -of a second category changed
condition. Its occurrence in greater albundanee than axppellanrt had
anticipated is notithe Government’s risk.
Clause 13 of the General Provisions imposed upon appellant the
-responsibility “for having taken steps reasonably mecessary to as-
certain * * * the * * * local conditions which can affect the work
or the cost thereof.” At the time of performance under this contract
appellant had only had one previous mountain job; its work had been
primarily in the plains area of the country.®® It was incumbent upeon
appellant to familiarize itself with local conditions and to make in--
quiry regarding local problems.®® There is no proof in the record that -
this was done. Accordingly, appellant’s witness was “surprised” by the
vast quantity of down and dead debris he found on the canyon walls
when work actually commenced.” However, it is not unusual to find
down and dead debris even where there is no standing timber in the
mountains where this work was performed.™ The condition was there-
fore not “of an unusual nature” Wlthm the context of a second cate-

gory changed condition. :
We find no changed condltmn present and the clalm is therefore

demed 72
' CONCLUSION

The va;ppeaﬂs are denied. S : .
‘ SaermMaN P, Kmmeaty, -
' . Alternate Member.

I Coxcur:
Deax F. Ratzuan, Chairman,

%2 Nell H. Ray; ASBCA No. 1972 (July 21, 1958) 58-2 BCA par. 1882 at: 7603

8 Tr, 33—34. .

8 National Concrete and Foundation C’o v United: States, 170 Ct CI 470 475 (1965) H
Hunt and Willett, Inc. v.. United States, 168 Ct. Cl. 256,.263..(1964) ; Zisken Constriction
Company, ASBCA No. 7876 (November 29, 1963), 1963 BCA par: 3969, :at:19,646. See
Petroleum Tank Service, Ine., ASBCA No. 11048 (June-30;:1966), 661 BCA par. 5674, in
which recovery under the Changed Conditions clause ‘was not allowed: where the contractor
encountered .a severe rust condition when it cleaned the ‘interior of fuel.storage tanks.
After acknowledging that inspection of the tank. interiors would have been extiemely
difficult, the Board said, at 26,448: “* * * But an adequate slte investigation includés
asking questions about relevant matters, not otherwise readily disclosed.”” * * * -

7 Tr, 21. -

7 Mr. Boren, a long-time resident of the area (Tr. 119), testified (Tr. 103):

“Q. In your opinion is this unusual to find down and floatable debns at that hwh elevatlon
where there is. no standing timber? .

“A. No, sir, it is not unusual.

“Q. This is the -usual thing that you found? -

“A.. In this mountain country, yes sir.”

At the hearing the presence of the down and dead debris on canyon walls far- above
the water was attributed to overgrazing which killed the standing trees and prevented
regrowth. Tr. 117. Mr. Wren testified (Tr. 139) : “* * * I think it is common. knowledve
of anyone that is in this area about this overgrazing.” .

72 Leal-v. United States, 149 Ct. €1, 451 :(1960). )
U.S. GOVERNMENT P‘RINTING OFFICE: 1958
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A-30880 : Deczded Febmm"y 14,1968

Mmlng Clalms Lands SubJect to—Mmmg Claims: Wlthdrawn Land—
Mmmg Claims: Power S1te Lands—-—W1thdrawals and Reservatmns.
Power S1tes . ' e : . .

Lands \Vthh were resen ed’ from mmmg 1ocat10n by reason of mclusmn
in an application for a power ploJeet filed prior to- August 11 1955, and
w hich ‘wére opened to location by ‘seetion 2 of the act of August 11, 19:)5

" become - closed -to location thereafter-if they come under . examination. and
survey by a.prospective licensee: holding an uncanceled prehmmaly permit
issued by the Federal Power. Commission. after August 11, 1955; and mlmng
claims on such lands located theleafter are v01d ab m@tw

Mining Claims: 'Lands: Sub_]ect to—Mmlng Clalms Wlthdra,wn Land

\ImmO‘ claxms located : bn’ Tand: in‘ a -frst- form reclamatlon withdrawal: are
properly declared to be null and void ab initio..: s e i

» AI‘PEAI. FROM THE BUREAU OF LAND MANAGEMENT

A L Snyder, Myron C Smith, Barl M. Oglev1e, and Clarence Black'z
_ have appealedito the Secretary Aof the: Interior from. a’decision dated
August 4, 1967, of the Office of Appeals and Hearings, Bureau of Land
'M‘magement which affitmed;a. decision of the Sacramento land. office
holding their Feather Liime Nos. 2,8y 4and 5. lode mining. claims null
and void onthe ground that they Werse: located ‘on: land. Wlthdmwn
from mineral location. - : :
- The claims Were located-on September 24 1961 for land in the NE%
sec. 25T, 21 N.j:R. 6-W., M:D.M., Cahforma,. The, records show that
the are'a~ covered by the mining: claims, which is within: the Plumas
National -Forest, was included in‘an -application for: Power: Project
No. 2184 filed-on May 25,1958. A preliminary pertmit. for the- ‘power
projecti was-issued. on: February 1,.1957, - for: a: 8:year period and an
‘application for a license was:filed on December 92,1959, by the permit- -
tees. Section 24 'of the Federal Power Act, 16: U.S.C. sec. 818 (1964),
reserves from entry; location;-or other disposal public.land included -
in any proposed power project from: the datethe application for. the -
‘project is filed.-Section 2, however, of the act-of August 11, 1955, 30
U.8.C. sec. 621 (1964), opened to mineral entry public lands “hereto-
fore; now, or hereafter” withdrawn for- power development or power
sites; but excepted in its thlrd prov1so :

* % % lands- (1) which are /included in any. pro;ect operatmg or: being con-'
structed under a- license or-permit issued under the:Federal Power Act or other

" Act of Congress, or (2) which are under examination and survey bya prospectlve
licensee of the Federal Power Commission, if such prospectrve licensee holds an

uncanceled preliminary permit issued tinder the Federal Power:Act authonzmg
him to conduct such examination:and survey with.respect to such:lands # # %,

296330631 R . T5LD.Nos.2&3
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The decisions below held that the lands covered by the mining claims

fell within the terms of the second clause of the third proviso and were
consequently withdrawn from mineral location. -
__The decision. of the Office of Appeals and Hearings also pointed out
that the NE1/ sec. 2 was withdrawn from mineral entry by a first-
form reclamation withdrawal dated February 27, 19592, which was
revoked by Public Land Order No. 3187, July 31, 1963 98 F. R. 8038
(1963), and the land opened to mineral locatlon on January 30, 1964.
Thus, at the date the claims were located the land was Wlthdrawn from
mineral entry-and:the claims were null and void. Robert K. Foster
et al., A~29857 (J une 15,1964), affirmed in Foster v.Jensen, Civil No.
64—1110—-WM in the United ‘States District Court for the Southern
District of California (September 18,1966).

‘In their: appeal to the Secretary, the appellants state that, rather
than dispute the correctness of the Bureau’s decision as it relates to
the effect of the reclamation withdrawal, they, on August 17, 1967,
relocated their claims as the Fea,thel River Lime Nos. 1, 2, 3 a,nd 5.
The relocation, after the date on which the lands were opened to min-

“eral entry so far as the reclamation laws were concerned, removes the
~ reclamation Wlthdrawal as a reason for holdmg the clanns null and
void.A SIS
~The appellants ask that the case on appeal be demded as though the
relocated claims had been. held null and void: by the land office and
the Office of Appeals and Hearings on the basis of the third proviso
of section 2 of the act of August 11, 1955, quoted above. They contend
that this provision'does not apply to: their claims.:They say. that
whether:'land - which' otherwise .would have been opened to mineral
location by section 2, supra, was closed by the third proviso isto be
determined by the conditions existing on the date of the act, that is,
August 11, 1955. If; they contend, on that date previously w1thdrawn
land was not covered by anuncanceled prehmmary permlt ‘whichhad
not been renewed more than once, or was not in any project operating
or being ‘operated'under" a license or permit, the land was opened to
mineral location on August 11, 1955, and remained open from- that
time:on. In other words, they:argue: that the third proviso-does not
apply prospectwely so'that it cannot operate:to close to. mmeral entry
Lmds open to mineral location on August 11; 1955, - :

The Depaltment has held ina case on rull fours W1th this appe’tl
that mining clalms are v01d ab zmtw if: they are located on lands de-

e The appellants nevertheless contend that the Oﬂice of Appeals aud Hearings improperly
" relied on it as a ground for: holdmv their -claims null ‘and:. vo1d smce it-was not used as a
reason:by the land office.::.. !\ +

This argument is Wlthout meut for it: 1s the actual status of the Iand that determmes
Whether public land is available for dlSDOSlthn, not Whether the land office adverted to one
1eason or' anothe1 for holdmg a-claim invalid, or indéeéd whether the land oﬂice may have
ruled it was open to mineral location when in fact.it was not. ;
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scrlbed ina pendmg appllca,uon for a license filed durmg the life of
a 3-year:preliminary permit, issued after August 11,1955, pursuant to
an application filed for a proposed project under the Federal Power
Act (supra) prior to that date. Francis V. Dilouhy, A-28597 (May 18,
1962) That -decision, however, was more eoncerned with whether
- clause (2) encompassed an application for a license filed during the
" life of the prehmma,ry permit after the permit expired than with
whether land in the mining claims was affected by the third- prov1so of
section 2.as of August 11, 1955.% '

In suppert of their contentwn the: appelhnts s'vy that the act of
August 11, 1955, shows a Congressional intent that mineral entry and
power development co-exist on public land and. that the construction
put on ‘the law in the decisions appealed from would open: land to
mineral entry only to withdraw it again as soon as a preliminary
permit, was issued, thus frustrating the purpose of the act..

This result, of course, follows from the view of the law taken by the

- Office of Appeals and Hearings-and the land office. Whether the hold-
ing is correct. is the question to be decided. If it flows from the entire
statute as enacted, then it cannot be said.to frustrate the Congressional

’ purpose, for the hmltatmn is-as much a part of the act as the general
provision.. '

Next the. appellants c1te some lecrlslatne hlstory which, they say,

- confirms their position. The quotations which advert to protecting

outstandmg” licenses. and permits on lands “previously” withdrawn
for power purposes do’'not have the. thrust appellants would: place
upon them:® They are as pertinent to. a situation arising after Aumgust
11, 1955, as to one then existing, for future licensees and permittees are
as much in need of protection as licensees and. permittees on -August -
11, 1955, Appellants say that “frture” permittees and licensees would
be on notice of the possibility of mineral entries and could formulate
their plans accordmcrly But how one can plan to accommodate a min-
ing’ operation for a hidden mineral in an unknown location-to be:
mined: by unrevealed: methods is not elucidated.

Fmally, a,ppellants urge that the wording of section 2 indicates that
the third proviso does.not operate prospectwely We believe that the
wordmg indicates the contrary. The principal clause of section 2 opens.
to mining locatlon all public lands “heretofore, now or hereafter” with-
~ drawn for power purposes subject to three provisos. These provisos:
Would normally be construed to run to the: ent1re prln@lpal clause: and

20 A, Andemon, A— 29999 (Mareh 238; 1964), reaches the same conclusmn There the:
land.wag in a 3-year preliminary permlt which éxpired on November- 30, 1957, An applica--
tion for a-license was filed on November 29, 1957, the mining ° claim was located on

October 2; 1960, and the 11cense 1ssued on June 1, 1961 The mmmg clalm was held vmd
ab:initio. :

8 8. Rep. No. 1150 84th Cong., 1st Sess. 5 (1955), H.R, Rep ‘No. 1610 84th Cong,
1st Sess, 8 (1955).
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not to just a portion of it unless there is express language or necessary
implications which requires a more limited -application. There is no -
express langu%ge and we perceive no 1mphcat10n that would limit the
third proviso to apply only to land “heretofore” or “now” withdrawn
and not to land “hereafter” withdrawn. As ‘We'noted earlier, a pro-
' speetive licensee holding a preliminary permit issued after August 11,
1955, is as much in need of protectlon as one holdmg a permlt 1ssued :
before that date. S ~
-~ The statute opens to mmeral entry lands “hereafter withdraw n” for
power development or power sites, as well as those “heretofore”
“now” so withdrawn. The'lands “hereafter” withdrawn,® which \pre—
sumably weré open to: mineral location until the withdrawal becaine
effective, remain open to mineral entry until one of the contingencies
described: in the third proviso occurs and they then remain withdrawn
as long as the condition exists. That land may oscillate between being
open to and closed to mineral entry is of no consequence: The third -
proviso was intended to protect from’ mineral location land held under
the conditions it describes. When those conditions exist; the land isnot
open to- mmeral entry, When they do not the land 1s open to mmel al ‘
entry. . e i ]
Accordmgly, 1t Is concluded tlnt the thlrd ‘Pproviso’ of section” 2‘
apphes to lands falling within its terms after the, passage of the ‘aet
of August 11, 1955 (supm ) ‘ag Well as to those in that condltmn on -
that date. : S - : e
The land in a,ppellants mining clalms was’ descrlbed in'an’ apphca-
tion for a power project filed on' May 25; 1953, and was withdrawn-
from mineral location on that date. They were op'en‘ed to mingral loca-
tion en August 11,1955, but ‘were withdrawn again on F ebruary 1,
1957, when- the 3-year" prehmlnary permiit issued. The filing of an
application: for a Tlicense on December 22, 1959, kept the: land “under
examination and survey by a prospective hcensee of the Federal Power
Commission” within the meanirg of clause (2)-since is was filed before
“the jpermit expired and preserved the ‘priority‘of the perm1ttee under
the permit. Francis N. Dlouhg/, supra; E. A. Anderson, supra. The
appellants” mining ¢laims, theén, were located on land on a dateé when
the land was not-open to mirneral entry and are void ab initio. Domthy '
L. Benton, A-30729 (May 81,1967) ; Armin Speckert, supra.:
Therefore, pursuant to the authority delegated to the Solicitor by
“the Seoretary of the Initerior (210 DM 2.2A (4) (a) 24 F. R 1948) the

4 We note that it was the Fedelal Power Commlssmn the initiator. of the third“proviso,
which reported to the land office by letter dated June 24, 1966, that the land in question
was deemed -to fall within the purview of-clause (2] of the third proviso on. the basis
of the facts presented here. .

5 The.appellants assume that lands axe Wlthdrawn under sec. 24 .of the Federal Power
“Act, supra, only by the filing of an application for a power project, but they may also-be
withdrawn by inclusion in a powersite  reserve or - a -powersite - classification. Amn’m
Speckert, A-30854 (January 10, 1968) . )
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: deolslon appeqled itrom is afﬁlmed and the clanns relocated on August
17 1967 are declared to be null and v01d ab initio.

ERNL‘ST F. HOM,
Assestomzf Sonator.

NORMA J' ROSE
Deczded Febmf/'y 19 1.96‘8

A—30881

‘ Admmlstratlve Practloe—Apphca.tlons and Entrles F111ng

When maﬂ is properly addlessed and deposlted m the Unlted States malls,
W1th postage thereon duly prepald there isa rebuttable presumpmon that
o 11: Wias recewed tby ‘the adldressee m the ordmary course of maﬂ

Admnnstratwe Practlce—Apphcatlons and Entnes F1hng

~Delivery by post office ozf asdocument. to a iand office by the plaeement of mall
. in.a post office. box, where the land office; customamly receives its mail, during
the hours m whmh the’ land office is open to the pnfbhc for the ﬁumng of doicu-
ments constltute's {-dehvery t0 and 1ece1pt by the la.ud ofﬁce of the dofcfunnent

011 and Gras Leases Applicatlons Sole Party in, Interest

Where an oil and was lease offeror’s statement of interest and quahﬁcatlons,
N addressed to the land oﬁice at its ‘post office box. address 1n Santa Fe,, NeW
\Iex1eo, Was postmarked in Cheyenne, Wyommg, on May 8 1967 and it 1s :

" established that in the ordmary eourse of mall it wonld have been delivered
- to the land. office at, its ‘post office boX prior to 4 p.m. on the following day,

: the last-hour for:the filing of such a statement, but that mail placed in the

- ’box after 1 p.m. would not-have been picked up by the land office until a day

Jater, the:statement of. interest:s presumed to ‘have been filed on May 9 even
o thoumh the-date and txme stamp of the Tand office 1ndlcates that it was not
. received until May 10 e

APPEAL FROM THE BUREAU OF LAND MANAGEMENT -

N01 ma J. Rose has appealed to the Secretary of the Interior from a
decision dated August 7, 1967, whereby .the-Office .of Appeals and
Hearings; Bureau of Land Management affirmed a decision of the
New Mexico land office rejecting her noncompetitive oil and gas lease

offer New Mexico 2365, filed pursuant to section 17 of the Mineral
Leasing Act, as amended, 30 U.S.C. sec. 226 (1964).

- The appellant’s application was filed on April 24,1967, for 1no1us1on
ina drawing of simultaneously filed lease offers and was ‘zwarded first
priority for the lands ‘which it described in a drawing held on May 8,
1967: The lease offer named two other parties, Leona. Hagedorn and
J oAnn Furman, as each having a one-third interest in any lease tobe
issued, but it was not accompanied by the statement of interest and
‘ quahﬁcatmns of the. offerors required by Departmental regulation 43
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CFR 3123.2(c) (3).* Such a statement Was, however, subsequently filed
and was stamped as recelved in the land ofﬁce at 10 . on May 10,
1967.

By a decision dated May 186, 1967 the land ofﬁce rej ected appellant’
lease offer for the reason that her statement of interest was filed after
the expiration of the 15- ~-day period prescribed by the Depmrtment’
regulation. :

Appellant contended, in appealing to the Direeto-r, Burean of Land
Management, that her statement of interest was deposited in the post
office at Cheyenne, Wyoming, on ‘the morning of May 8, 1967, for
transmittal by air mail and that it would have been recelved by the

land office in Santa Fe, New Mexico, before 4 p.an. on May 9, 1967,
the last day for filing the statement, but for the negligence of the land
office in failing to pick up mail from the post office after 1 p.m. even
though the land office was open to the public for the filing of documents
until 4 p.m.? In support of her contentions she submltted inter alio,
& letter from the supermtendent of mailsat Albuquerque, New Mexico,
indicating that air mail left Cheyenne on one flight, at 10:32 p.m. on.
May 8 arrlvmg at Santa Fe at 9:50 a.m. on May 9 and that air mail left
Cheyenne on another ﬁlght at 8:48 a.m. on May 9, arriving at Santa
Fe at 1:31 p.m. on ‘the same day The mail supermtendent stated that:

If.the. Bureau of Land Management in Santa Fe, New Mex1co has a post oﬁice .
box, [*] your letter would have been in the box prmr to the 4 p . deadhne on

letter would not have been dehvered unt11 Mav 10 1967

The Office of Appeals and Hearnws aoknowledoed the wah y of
appellant’s charge that persons using the mails: for transmittal of
documents do not receive equal consideration’ with persons filing docu-
ments over the counter at the land office where the local ofﬁce fzuls to
make a mail plck -up after 1 p.m. and there is a poss1b111ty that mail

1The regulutmn p1 ov1des in pertment part that
 “% % % If there are other parties. interested in_the ‘offer a sepalate statement must be
signed by them and by the offeror settlng forth the nature and extent “of the mterest of
each 'in the-offer, the nature of the agreement ‘between them if:oral, and:a: copy! of such:
agreement if written. Such separate statement and written agreement it any; must be ﬁled
not later than 15 days after the filing of the Ieave offer, * ¥ %7
2 The record shows that’ appellant mailed twé copies:of her: statement of 1nterest to the
land office; one by: certified air mail and the other by regular air mail, The envelopes con-
taining both statements’ were postmarked in Cheyenre, Wyommg, “May 8 PM,” and both
were stamped in the land: oﬁice at ‘Santa Fe, New Mexico, as havxno been received at 10.
a.m. on May 10, 1967,

3 Appellant ‘stated that her iuvestrgatlon of the reasons for the tardy recelpt of her
statement of interest disclosed that the:Sants TFe office of! the ‘Bureau ~of ‘Land Mandge-
ment picked up mail from .its post office. box :at '8 am;,. 10. a.m;, and .1 pm.: daily,
whereas the Bureau 8 Cheyenne office. picks up mail at those sameé hours and again Jqu'
before 4" p.m." A memoranduni from:the New Mekico State Director; -Bureau: of Tand:
Management, :confirms appellant’s statement with respect to the prevailmg practlce inthe
Santa Fe office prior to May 23, 1967 It also indlcates that slnce tha.t date an add wnal.
mail pick- -up has been made at 4 p.m. ; b

&It does. :
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will be placed in the post office box between 1 -and: 4 pm It held

however, in affirming the rejectioii of appellant’s lease offer, that: 'Lctlml
1ecelpt in the land office within the period prescribed by the regulatlon

- is ‘mandatory. It distinguished the present: circumstances’ from-the

case of H. . Hathorn, A-80257 (February- 3, 1965, upon the premise
that “in that case there was a strong presumptlon that the document
had been delivered timely to the Bureau’s mail agent- by the Post Office
Department » whereas, in this instance “there is only supposition that
the document might have been placed in the Bureau’s post office box in
time to have been picked up before the deadline for filing.” -
In her present appeal the appellant charges that the Bu1 eau’s
decision does not respond to her principal contention that the land

office practice in picking up mail shows lack of reasonable diligence v

. and is, in effect, a modification of the 1egulation, depriving her of ‘a

part of the 15- day per 10(1 to which she i is entltled for the filing of the
required statement,

‘Problems arising from the’ transmlttal by mail of documents Whlch‘

are required to be ﬁled in & particular office by a specified date are not

new, and the rile is now well established that the deposit in a post office
of a letter properly addressed, with duly prepaid postage, creates a

rebuttable presumption that the:letter was received by the addressee -

in the ordinary course of mail. Rosenthal v. Walker, 111 U.S. 185,198
(1884) ; Dunlop v. United States, 165 1U0.S. 486,495 (1897) ; Hagner v.
Uniited States, 285 U.S. 427, 430- (1939) Detroit Automotive Products.
Corp. v. Commissioner of Interndl Revenue, 203 F.2d 785 (6th: Cir.
1958) ; Charlson Realtg/ 0 ompany 3
October 13,1967) ; H. 0. Hathorn,: supra, o

In this case, it is undlsputed that appellant’s statement of 1nterest
was correot]y addressed to the New:Mexico land office and was deposited
in the mail in. Cheyenne Wlth proper, prepayment of postage on May
8, 1967 -that in the: ordlufu*y course of mail it Would, have arrived in
%zmta Fe no, later than. 1:31 p.m. on: \{[ay 9, 1967 and Would hwe been
deposited in the Bureau’s post.. Oﬂice box at Santa Fe before 4 pan,
on that same day, and that, if it were placed in the box between the

’"Umtecl States, No. 388-62 (Ct Cl '

hours of 1 and 4 p.m., it Would not have been taken from. the post

office by a Bureau employee untll the followmg day. In.these eircum-

stances, ‘under the rule noted. rtbove there Isa presumptmn that ‘Lppel-
hnt’s staternent W’LS, a,t least, placed in the addreosee S post oﬁ’ice box

5In the H athom case, the: Department relymg upon the presumption that ma11 properly ’

addressed’ and posted, will ‘be receivéd: by the ‘addreside in. the ordinary:course . of mail,
held a lease rental payment to have been filed on. the: day on which it sheuld have been
received, even though.it:. 'was stamped:ds.-having ‘been received: .in the Bureau of Land

’ l\hnagement on the following day
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prior to 4 p.m. on May 9, 1967.6 The question Whlch remains to be

‘determined is whether or.not the deposit.of mail in the post office box
is equivalent to filing it in the land office, for the Department’s reouh-
tions'specify that the statement of interest “must be filed not later than
15:days:after the filing of the lease offer” (438 CFR 3123.2(c) (3) ) and
that “filing is-accomplished . when a- ‘document. is delivered to and
received by the proper office ? (43 CFR 1821.2-2. (f) Yarss -

-Substantially, the same. question was considered:in: Uentml Paper
00 v...Commissioner. of -Internal: Revenye, 199 F..2d 902, (/ 6th Cir.
1952), in which case a petition. to the Tax Court: of: the Unlted States
for reconsideration of a ruling of the Commissioner- of Internal Reve-
nue was stamped. as received and filed on: De_,cembm 7,.1950, tavo days -

‘after the deadline for the filing of such 4 petition.. From the evidence
it was determined that the petition wag mailed from Chicago, Illinois,
at:3:30 p.m. on December 1, 1950, that.in the ordinary.course of mail
it: would have arrived in VVashmorton D.C., at 4:30,p.m. on; Decem-
ber 2, 1950, and that it would, in normal course, have-been placed the-
same day on a-lédge at the post office where mail addressed to the Tax

~ Court was normally piled until called for:by a messenger from the
court.. Applying the presumption:that the petition was so received
and placed: by the post office, the court found this. presumptio’n of
delivery to:be the equlvalent of-filing - of the document-in the couLt,
statlno that: s : S

We dre of the obinion that such a deliver, v by the Post Office: constltuted deliv- .
ery to The Tax Court, -although.not a physmal delivery to the Clerl’s Office of the
The Tax Court. It had made delivery at the _place-directed by ‘the. addressee.

- At that time the Post Office had no further duty to perform in connection with
1ts obligation to deliver. There is no twﬂlght zone between dehvery by the Post
Office to the addressee, and 1ece1pt elthel actual ot constructive, by the ad-
dressee. 199 F.2d at 904, : :
cf. thney v. Bank of Southwest N ational Assoczatzon, H ouston, 335
F: 2d 266 (5th Cir. 1964), in Whlch the court held that the receipt of
a’tax return in-a post office on ‘a Saturday mornmg, when the office
of the District Director of Internal Revenue was closed, and the segre-

, gatlon of mail addressed to the district director from other mail dld
‘not give the district director such dominion-and control over the return
asto constitute a filing of the return on Saturday.’

Applying the foregoing principles to the facts of this case, we find.
that the placing of a document by the post office in a mail box accessible

6:A “presumption” has been defined as a:“rule of law that courts and judges shall draw a
particular inference from: a particular fact, or from particular-évidence, unless-and until the
- truth of such:inference is disproved.”’ Black’s Law Dictionary 1849 (4th ed. 1951).

A “supposition;” on the other hand, has been defined as a “conjecture based upon pos-
sibility ror probability that a. thm°r could or may: have occurred, WIthout proof that it did
occur.” Id. at 1609, '

‘We find no. basis- for the Bureau’s observation that there is “only supposmon” that
appellant’s statement was deposited in the Bureau’ 8 Santa Fe post oﬁice box prior to the
indicated date and hour, i
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~to the land office durmg the hours in Whlch the l‘\,ncl ofﬁce is open for
“the filing of documents constitutes dehvery to and recelpt by the land
- office. Accordlngly, we conclude that appellant’s statement of 1nterest
in ‘the absence of any evidence to the contrary, must be presumed to
have been ﬁled on May 9, 1967, \Vlthln the perlod prescmbed for such
filing.
Therefore, pursuant to the authorlty delegated to- the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) () ; 24 F.R. 1348),
" the decision appealed from is reversed, and the case is remanded.to
the Bureau of Land Management for approprlate act1on

“ERNES’I‘ F. How,
Assistant Solicitor.

APPEAL OF HOEL-STEFFEN CONSTRUCTION COMPANY
IBCA—G56—7—67 | Decided March, 18, 1.96‘8

Contracts Performance or Default: Suspensmn ‘of Work—ContractS' C‘on-
structmn and Operation : Notices :

A ela1m based upoh an allegatlon that a Government proaeot supel visor required

the work force of a censtruction contfactor to stand aside and give first

- priority to the activities:of another-Governmient:eontractor in a: project area

' containing limited working space was. demed ‘because: it was made for a

claun penod durmg which the: appellant gave no nottce that. a. constructwe

suspenswn of work had been caused by’ the acts ‘ofa Government 1epresen—

L tatlve—as to one portion “of the clajm: penod the appellant pr0v1ded o

“Hotification of’ any kind as to: alleged acts: of the Governmemt causing ‘delays,

-+~ hindrances, | interferences o susjension, and ‘as:to the remainder, it had
.. requested time extensmns only Because a supplemental agleement prov1ded '
for the acceleratmn of work dmmg ‘the clalm penod 1t was ‘of partlcular ;

.. ‘importance. that the contlactmg -officer be- el notlce in 01der to’ affold

““hip an opportumty to 1nvest1gate whétliér s teasonable: program:of coordina-

* tionrof ‘the activities: of” ‘the-two: contractors had been Worked out and to

. attempt to remedy any unfair: schedulmg e Sl s ;

Contracts. Constructmn and’ Operatlon Notmes—Contracts Performance
-or Defanlt: Suspensmn of Work | R : G

Notlﬁcatmn of a monetaly clann that 1s 'g1ven under a p10v151on such as ‘the
: Changes clause; ‘Changed Conditions clause, or an Extrd ‘Work' clause may-in
::gome .- circumstanees be treated as a: proper. rotice’ under: the: standard-con-
.. struction contract.Suspension -of Work clause. (which clause bars cla1ms for
costs incurred more. than 20 _.days. prior to the contlactmg oﬁicers receipt
lof notice of a constructlve suspension of WOLL) ; however, an appellant’
" tnotification of & clan:n for'an extensmn of tine based upon delays resulting’
L fiom the operatwns of* another contractor (or the: Government’s grant ‘of
Ciwsueh? extensxon) swilll: not constltute a notlce under the- Suspensmn of WorL
~...clause. . ; R o .
296— 330—68———2
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ZBOAR:D OF CONTRACT APPEAI.S

The clalm to be con31dered in this. 'Lppeal is for approximately
$151, 000. Omglnally it was based upon asserted delays and interfer-
ences of other contra,ctors and the letter that fifst stated the claim
made 1o reference to improper. or unreasonable Government actions.
The Notice of Appeal that was filed after issuance of the contracting
officer’s, initial findings of fact advised that the interferences 3hould
be considered as changed conditions. The contractlng officer, in review- -
'mg the matter in a supplementml findings of fact, took into acconnt
the provisions of the standard clause entitled “Prlce Ad]ustment for-
Suspension, Delay, or Interruption of the Work for Convenience of
the Government” . (commonly referred to as the Suspension of Work:
clause). Since that time the parties have directed their efforts to the
question of whether recovery should be allowed under that clause. The
Notice of Appeal from the supplemerital findings contends that inter-
ferences, ‘Interruptions, delays, and work . stoppages ‘resulted from

“acts of the Contracting Officer.”” In addition, it alleges that as a result
of the Government’s neOhgence the appellqnt has been un]ustly and
-unreasonably penalized. . .: ... .+ .

The contract was awarded in the estlmmted amount of $1 071 097
and called for interior construction work at the Gateway Arch and

Interim Visitors Center, which is a feature of the Jefferson National
Expansion Memorial in-St. Louis, Missouri. Some of the principal
items of the work were- 1nstallat10n of partltlons suspended ceilings;
concrete, pohshed aggregate and tile bases; metal doors ahd frames;
(palntlng, plumbing and electrical work; and heating, ventilating and
-air conditioning.: This dispute concerns the work required to p]ace
“duct in the North Leg of the Arch. The duct carries hot.or cold air up
‘that Teg, in order that the: observation area at the top of the Arch can
be properly heated or cooled. o .

The Gateway Arch is 630 feet hlgh Each of its 1egs is. made- ap
of sections that are equllateral triangles. At the bottom. each of the
‘three sides of a leg is 54 feet 1011g There is 4 decrease in the length
of the sideg as the Arch rises;-so that.at the top they are 17 feet long.
Att‘whed inside the legs are stalrs interior steel members, conduit, ‘Lnd
the transportatlon system. That system incorporates a 40- -passenger

“capsule” train in each leg. The train capsules are mounted like Ferris
" wheel baskets. This - allows the seats in capsules of the trains to remain
level as they proceed up rails inside the Arch. In each of the lew% there
also ] is an elevator which goes to the 380-foot level.

At the hearing of this appeal the parties seemed to be in ‘Lgreement
that as & difficult: construction job the: Gateway. Arch.stands apart.
‘Many phases of construction did not progress at the originally sched-
uled rate, 1110111dlng erection of the Arch, installation of the transpor—
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Da e

tation: system, and the appel]ant’s mterlor work Whlch is. mvolved in

this ‘appeal. " - o : :
" Important contract clauses wluch spemfy rwhts 'and obhgatlons of
the partiesto be con31dered herem areas follows D

"sw—s‘ P]{ASES'AND COM-RLETION OF WORE *

factors relatlve to WOl‘k Wthh is bemg p1 osecuted and whiech w111 be pmsecuted
under other contracts within and adjacent to the Memorial Arch Wthh would
or could affect the progress and performance-oft iis work., The:Contractor will :be
“held:fully responsible for pre-planning and conducting his work so that no.delay
in;, completion. of the work included under this. contract shall aceur,. and. fur-
ther that. the: scheduh_ng and. conductmg of l:us worh shall in no Way 1nterfere )

w1th or delay the progress and completlon of work prosecuted under “other
Je ntracts : : : -

ook Lo m : X
14. OTHER CONTRACTS : : ,
" Thie:Government may undertake or award other contracts for additional worlk,
. ‘and the Contraetor shall fully cooperate with such other contractors and Gov-
.ernment’ employees-and carefully ﬁt his own work to such addﬂnonal work as
‘may 'be dlrected by the Contractmg Oﬁicer The Contractor shall not commit or
’pernut any act Whnch will 1nterfere Wlth the performance of work by ‘any other
‘contraetor or'by Govermnent employees (Standard Form 23A June 1964 Edl‘twn)

ES 2 -'1*“ ' X % CE *

36 PRIGE ADJ USTMENT FOR SUSPENSION DELAY, OR INTERRUPTION '
OF THE WORK FOR- C()NVENIENCD OF THE GOVERNMENT
* * L% N * * . & *_
(b) If, without.the fault or.negligence of the Contractor; the performance of
-all. or.any part-of the work is, for an unreasonable period of time, suspended,
! -delayed,. or:interrupted by an:act of the Contracting Officer in the administration
-of the contract, or by his failure to act within the time specified in the contract
-(or- if no time is specified;, within. a reasonable time), an adjustment shall be
made by the: Cont'raetmg Officer for any increase in the-cost of performance of
the contract . (excludmg profit) necessarily caused. by the unreasonable period of
such suspension,. delay, -or interruption;i and:the- contract-shall be modified in
writing accordingly. No adjustment shall be made te the extent that performance
by Uhe Contractor would have been prevented by other causes even if the work:
had not been so suspended delayed ‘or mterrupted ‘No claim under this clause
shall'be allowed (i) for Ay’ costs incurred more than twenty days before the
.Contractor: shall ‘have netified thée Contracting: Officer.in ‘writing -of the act or
failure to act.involved (but this requirement: shall not:apply where a suspension
= order- has 1ssued), and (ii) unless the claim, in an amount stated, is asserted in
_Wmtmg as soon as’ practlcable after the termmatlon of such suspensmn, delay,
‘or mterruptwn ‘but not lafer than'the date of final payment under the contract.
Any dispute concerning a questlon of fact arising under this clause shall be
- subject to the Disputes Clause. (From additional General Provisiogis)"’:' T
sk & H % . * * *®
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SP-8. JOB CONDITIONS: WORK BY OTHERS: A contract for construction of
Gateway ‘Arch'and “shell” of Visitor: Center:is now in progress, and one or niore

contracts covering grading; paving of roads and walks, and- landscaping are

expected to be let during the life of this interior finish contraot

In submitting hlS bid, the Contlactor acknowledges ‘that he has taken into
account the effects of the above- mentloned contracts ‘on the peri‘mmance, plog-
ress, and completion of his own work; and in addltlon, -has satisfied himself as
to-all local conditions: which have a bearing on the cost of his work, 1ncluchn,D
‘transportation, handhng and storage of materials, and avaﬂablhty of labor
. Any failure by the Contractor to acquaint himself with available 1nformat10n
will not relieve him from responsibility for estimating properly the d1ﬂicu1ty or
cost of successfully performmg the work (From Spec1al Prov1s10ns)

SP-9: OPERATIONS AND STORAGE AREAS
® 0 *v ) # B ok s

" This Coutractor will have rights in ¢ommon with other eontraetors to the use
" of existing roads, storage areas, and other facilities (subject to llmltatlons else-
where set forth), and shall coordinate his activities with theirs so as to eause
a minimum-'of interference. The Government will decide any guestions in dlspute
régarding performance of work; access to and cleaning of site, and priority
between various contractors.

The -appellant’s claim letter, dated June 2, 1967 1 stresses the fact
that its bid was submitted in August 1965, and that it maded pre-bid
1nvest1gat10n of the status of the construction of the ‘Arch and the -
transportation system. From its 1nvest1gat10n Hoel Steﬂ:'en concluded
that. completion of the Arch and installation. of. the trains Would be
fully carried out in December 1965, The letter states: :

The; Arch-and Transportatlon System. C(}ntlaetors did not. finjsh. their, work as
scheduled in;December, 1965 and they haye been on, penalty under thelr contlact'
* with the Government ever since, The Arch and Transportatlon System Con- -

tractors continued to work in the Arch legs hampering and hihdering our duct
-installation throughall the year 1966 and into the year 1967, The complete in-
stallation of ‘the @uct work in' the North‘leg was installed undervconditions and
cifcumstances ot taken itito accoutit at’ the time of the bid because the Arch-and
Transportation *System Contractors ‘were present in thé Area long ‘over their
" contrict ‘completion date: ‘The Arch and Transportation System Contractors in- -
stalled staivways, stair-railing,- train system equipnient, panels; doots, plates, ‘et
cetera,--all: required--fo- complete: ‘their work ‘with- the Government during -our
installation of the duét work and this interference has caused ours labor 1nsta11a— '
'tlon budget to be tripled in. the' North leg i * 3 L L i

MacDonald Constructmn Company was. the prnne contractor for
the Arch and Visitor Center and , for the transportation systemt In-
stallation of the transportation system was:subcontracted: by Mac-
Donald ‘to the Planet Corporation; MacDonald and Planet are the
“Arch and Transportation System Contractors” referred to by Hoel- -
Steffen. The Government MacDonald. agreements were. entered into
in - 1962 ' ' Lo i ~

1 Ttem 1A, Appeal File, *
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Pmpmety of Submzsswn af the Olazm by Hoel Ste}?en

The duet Work 111 the North Leg was performed by the St. Louls
Sheet Metal Company, a, subcontractor for Hoel-Steffen. The* appel—
lant’s president testified that the subcontractor, rather than the prime-
contraetor, incurred the expense which Hoel- Steﬁ?en is” seeking to
recover.2 He added that the subcontractor had been' “dissolved” and
that it had been miécessary for Hoel-Steffen to take over the ‘subcon-
tractor’s Work He asserted that in completlng such work (in areas
~_other than the North Leg) Hoel-Steffen was “suffering almost a $370,-
000 loss, * * * this $150,000.is.a part of it.” A snmlar clalm themy is
'Ldvaneed 111 the J une 2 1967 ‘clalm letter:

Illc-ludmg the prOJected costs for completmn the total JOb costs w111 be $8&5,-'
. 550.11. This amounts to an overrun of $275,761.11.
' By contract our, firm must complete this project’ under a’ ﬁnanc1a1 hardshlp,
_that will eause our ﬁrm to also be msolvent if cons1derat10n is not given to this
request for relief.
We ask that $108,151.77, which is two~th1rds of the St. Loms Sheet VIetaI Com-
paly’s labor cost between February: 16,1966 and January 20, 1967, plus 21 percent
- taxes and msmance pald by St. Louis Sheet Metal Company on labor, plus 15
_percent- overhead or:a total of $150,493.19;3 be added to our -contract to allow
us to, be compensated. for, extra cost beyond .our contract and also. to allow us to.
eontmue thxs project to completlon .

‘There is 1o ev1dence in the appeal record that the subcontractor or:
its trustee -in;-bankruptcy * ever requested that this chlm be.. filed. In
fact, the appellant’s, president rtestified that.the claim is being' sub-:
mltted on. Hoel-Steffen’s behalf,. not on behalf of the subcontractor.®
The appellant did, however, meet the payroll of the St. Louis Sheet
Metal Company. for one week in January 1967 (that payroll covering
work performed in the North Leg) ¢ This was necessary because checks
of the subcontractor were not honored due to insufficient funds.

" In his Post-Hearing Brief, Governmernt counsel voices a strong ob-
* jection to ‘the appellant’s- rlght to ‘maintain this appe‘ml stating: that
this case “does not present, a, situation where the prime sues to recover
damages arising from @ claim against him by the subcontractor,” and
“ “that although the loss was the subcontractor’s, neither the appeal was:
in the Subcontractor S behalf mor Would the d‘lma,ges sought be to-its:
- eredit.?

We are 1n an area that is cover ed excellently in4 Plea for Abohtzon,.

2T, 224,
i The elaim amount was inéreased at-the hearmg to $151 198 30,
‘4 The appellant’s project manager testlﬁed that he had seeri documents statmg that the
subcontractor was m bankruptcy Tr. 50 .
§Tp, 220,57 -
e T, 22() e
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of the Severin Doctrine, 34 Geo VVash Law Rev. 746 (1966) 7 That
article notes a Court of Claims declsmu,’3 in-which a’ layman S expres-
sion of opinion as to his legal rights was. disregarded in favor of a
presumption that a prime contractor was liable to his subcontractor.
It also refers to (as “stralghtforward though perha,ps unlntended”).
a statement contained in a decision of this Board that was. 1ssued more"

than eleven years ago:® . . -

#.% % The established principle is rthat a contractor may prosecute a clalm:
against the United States for the contract price of work performed or matemals
wfulmshed by a subcontractm urespectwe of whether the eontractor is hable
to the subcontractor * * o, : . . ‘
' Because we ordmarﬂy “111 d1sregard thequestlon of the prlme con-
tractor’s liability to its subcontractor when & claim is submitted’ under
one of the clauses in'a contract,”® and because counse] for the appellant_
has asserted in his Post- Hearmg Reply Brief tha Hoel-Steffen’ did’'in
fact pay its subcontractor’s labor, .costs,™ we hewé concluded that a full

review of thls matter should be made.

The Supplemenml Agreement

A supplement to the prime contract was executed by Hoel Steﬂi'en
and the Governmeént on April 15, 1966.22 Tt provided for the “Modifi-
cation of order of work specified in Contract*No. 14—100232—774 to
require completlon within 91 days after execution of thls contracti of
that work in‘the North leg of the Gateway Arch neeessary to permit
operation‘of the passenger transporta,tlon system in-that: leg ? It a,lso
oontalned a $750 per’ day liquidated damages prov181on £ :

Another paragraph m the supplement stated '

4 Oompletlon of the work herem spec1ﬁe'd w111 be eon dered aecomphshed
When facmtles necessary to permlt pubhe use of the tramsporba‘tlon famhhes

i

7 This art)cle, also to. be found m the Yearbook of Procurement Artlcles, Vol 13 1966
pD. 523-545, observes (p.532): 1 - e

“#%. % When an.indirect- actlon s allowed because, of a presumption of: hablhty, ‘evenr
though liablhty in fact does not exist, one can only conclude that. the importance of the
privity requirement is not pre -eminent. The ‘short-hand ﬁc’clons, that the Government has
gimply failed to rebut the presumption or has waived: its right to.do $0;- are unsatxsfactoryv
explauatlons * %40 Wqually perplexing is the presentation of a claim; that-1s.for. eosts
incurred by a. subcontractor, but is said not to’ be made on ‘behalf of the subcontractor

'8 Kaiser Industries C’orpomtzon v. United: States, 340 F. 24 322 (1965) . i ;

9 Wiscombe Painting Company, IBCA—78 (October 26, 1956), 56-2 BCA par 1106

W R. 0. Hughes Dlectmc C’ompam , Ine., IBCA—509—8—65 (November 30, 1966), 66-2:
. BCA par.-5989.

1 In Blount Bros. C’onstrucmon Co., 171 Ct (}l 478 484 (1965), consldermg a similar
allegation is to be found in footnote 7

“At ‘one point in its papers-before the trial commissioner, plaintiff stated: that ‘the
burden .of extra costs fell upon Whlttmgton & Brown.Co,, Inc., the concrete. subcontractor,
and not on Blount Brothers Construetion Company, the prime contractor We do not read.
this unguarded comment as a true concession of nonhablhty on' the part of plaintlﬁf but
rather as a reference to the conceded fact that the initial and direct impact of the allegedly
extra costs fell upon the subcontractor. Plamtlff‘s counsel bas’ since dlsavowed the state-
ment if it. means anything more.”

12 Bixhibit 4.
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shall be Ja.v‘allaxble, which W111 mclude but not be limited, to comup(letlon of the
north exterior ramp, the Iolthy areas, exclusive of the fountain but mclu«drmg
the men’s ‘and womecn s toilet rooms, the north lower ramp, mcludmg lthe north’
loading zone, and the electrical work (except full testing will be permltted after
the passenger transportation system: has been placed-in- operation). All work on-
the ‘air handling system within the North leg will be complete, land the air han-
dling system shall be operational.. The failure of the passenger transportation
fac1ht1es to be placed in operation by reason of causes not conneebe‘d with the
work under this c‘omtrtact shall not be consbrued ‘in any manner to-affect the
determination of the contractmg officer’ of the date when the ‘work' under th1s‘
contradt is completed . :

The price paid by the Government for the. acceleratlon of work under'
the supplement was $97,500.

At the Government counsel’s first mention of the supplement during
the hearing, the appellant’s counsel oﬂo] ected, taking the position that
the Government . was advancing an afﬁrmatlve ‘defense that had not
been brought up. until after commencement of the hearlng The appel-
lant raised a continuing objection.to any testimony about.the supple-
ment, ‘and to the admission of that document into the appeal record.'*
; The appellant’s June2, 1967 claim letter, on page 3 showg an dniount

under a.bid tafbulatlon hstlng with the reference “Modlﬁoatlon #1”
and “(expedlte North Leg of Arch). » Thus, the claim. letter itself
recognizes the factthat the supplement was entered into by the parties.

The contracting officer’s first findings of fact (dated J uly 11; 1967),
did little more than conclude thiat the claim was “based on'a breach of
contract purportedly arising out of Government delays for Whlch I do: :
not have the power to negotiate and. decide responsibility.” The sup-.
plemental findings of fact-(dated September -6, 1967), took up the -
question ‘'of ‘whether the claim was payable unde'r the Suspernsion: of
Work clause. The contmctmg officer concluded that'there had been no-
breach of duty on.the Government s pa.rt or unreasonable  delay
‘(hangeable to the Govemment He ruled. in general fashion, Wlth the
iriclusion of few facts, that the additional amount sought-bythe appel-: -
lant’ would not be: al]owed because he did not’'find (i) evidénce of ‘a
breach of duty on the Government’s part’ (ii) - “unreasonable delay3
chargeable to the Government; or (iii) that the Government could be
held :responsible- for alleged. mterference and delays caused by other.
contractors. Notwithstanding the fact that the supplemental -findings
was made up for the most part of conclusions, the appellant proceeded
with the presentatlon of thls matter W1thout asklng that those ﬁnchncrs
be amphﬁed

The Board has. considered the action of its 11ear1ng oﬂicla,l in
admitting the contr act supplement (Exhibit No. 4) to the appeal
record, and taking testimony and admitting other documents which

8T, 40,
4 7r, 228-9.
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pertain t-o" the supplement. We hold that no proper basis exists in this
case for excluding the supplement. The parties agreed to the supple-:
ment as much as they did to the original document, and the duct work

in the Arch’s North Leg is spemﬁoa]ly deswnated as part of 'the Work o

that was to be-accelerated underthe supplement
~ The appellant’s ‘president,. a-registered- professional engmeer Wlth
a degree in‘mechanical engineering,'® wrote a letter dated April 1,
1966, explammg the factors that led him to request $100,000 as the
conslderatmn for. agreelng to the supplement (as has been indicated,
when the supplement was executed two weeks later the. consldem’cmn '
actually named was $97,500). Three - s1g111ﬁcunt :p'amgmphs of the
April1,1966 letter are as follows : ,

‘We have contacted all. of our subcontractors and material swpp11ers on )the
~ subject pro;]ect wuth respect to re—schedulmg the project. to. allaw M)pemtlonal use
of the N01th leg of the Arch for public opelatlon of the tram system to the
obselvatlon platfmm at the top This operational use would inelude the’ comple-
“tion off the Noith exterior 1amp, the ‘entire lobby area including the mhen’s and
women’s tboilet: rooms ‘and: the North lower Tamp including . the North loading
zone, ‘The 'alr-coudmonmg system and ‘electric system would be instelled ; how—
ever, completlon and: test-out.would, not be. completed . entirely by J uﬂy 1, 1966.-
The toﬂet facﬂltles would be mstalled and in opelatmn for pubhc use by July 1.
Some phases of the fountain Would Bot be entlrelv completed by J uly 1. However ’

th1s would not affect the ‘operational use'of the lobby area.

Mo accomplish! this re-scheduling would entail considerable. -overtime: wmk by
all-trades-on the project. Also ‘additional adimmstl*amve time would e spent: in
ex:pedntmg materials and deliveries to the alecelerated schedule of the pwject
The earlier dehvery daltes Would requlre special mducements to- the material

’ supphers and ‘subcontractors.’ All of these factors ‘will' add to the cost of ‘the
contract; especmally the-double time Tabor cost incurred by the ovértime requned
to expedite the work ‘to the J uly 1st date. These costs would require that the con-
tract be increased: by One Hundred Thousand dollars '($100,000.00). For every
day after J uly Ist thatt the work remaing uncompleted to make the North leg
inoperative, we W111 credlt this extra cost in the amount of One Thousand dollais
($1,000. 00)" and shall lbe Timited to a maximum credlt of Fifty Thorusand dollars .
($50,000.00) against thé-total extra cost of this proposal. Tnoperaltive is’ defitied

“as a condition that will not allow public use of the North train and North Arch
leg. :'This “does: not infer that we. guarantee operational use of train or Arch -
interior not controlled by our contract. Further, operational use does not include
the completion and testmg out of the a1r condltmn'mg vand Venitﬂatmn system

“on date of July 1, 1966. The total’ completlon of this project shall remain the’
same ineluding the new comple«tlon date of Oc¢tober 17, 1966. The liquidated
damages for non- -complétion by date of Oeto‘ber 17, 1966 shall remain as called
out in the original contract-documents of $250/day.

. In order that th1s plojeet be expedited on this overtlme bas1s, we muqt ask
that crafts under our contract take precedent over all other contractors. w01kmg
on the Gateway Arch on the overtlme houls between 4 30 pm and’ 8 :00 a.mi,
Monday through Frlday ;

15 Tr. 129 ‘
‘16 Bxhibit No. 7: Thls letter supel seded one dated March 28, 1966 (Exhlblt No 6)
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"The appellant had performed only a minor percentage of the North
Leg duct work prior to the April 1-15, 1966 period. Prior to that time, .
it had not been possible to perform such work because of a union boy-
cott of Hoel-Steffen’s operations and other delays which the appellant
contends were not within its control and had no effect on the costs

claimed in:this appeal.” The two legs of the Arch had been brought

“together by installation of the: “keystone” section in October .1965,18
‘Neither the Arch nor the transportation system. was complete at the

' time of the execution of‘the Government:Hoel-Steffen supplement. The

~ Arch itself was found by the Government to be substantially complete .
_on-June 28, 1966, about ten weeks after the supplement was signed.
- The transportation-system was t0 be completed within 95 days after

completion of the Arch and its acceptance by the National Park =~

Service.'? Planet Corporatmn s.installation of the train in-the. North' B

Leg was accepted in May. 1967, and placed into operation. in. July L

196720 Thus the subcontractor worked on the installation of that por-
tion of the systeni; and on getting it:to operate properly, for more than

“ayear after the date of the supplement. :

. In its bidding preparations the appellant seems to have learned. of
a- December 24, 1965 projected completion date for the Arch that Mac--
Donald: had-supplied to the Government in March 1965. A good deal
of testimony was given on the question of when Hoel-Steffen officials
and Government-contract administrators expected the Arch to be fin- -
ished ‘when ‘they had dealings in the last half of 1965. However, we
will not-dwell upon that matter; because of the fact that the appellant,
in preparing to execu’oe the: supplement in the spring of 1966, obviously
was required to make a complete reassessment of its p031t10n On cross-
examination’ the contracting officer described the. 31tuat10n durmg the
perlod when the supplement was negotmted (Tr. 807) :

-'Q. 86 there would be 1o way ‘of Hoel- Steffen knowmg at that tlme how much
if: any, interference MacDonaId would be to them? -~ = )
A, Oh, I'think-that a review of the limited space up there would have revealed
to anybody that there was going to be problems. with two contractors there.

Q. Yes, ‘but how much mterference there’ d be 10 way of knowmg '

"’A.-No. . :

’ Q You’d realize there Was gomg to be some, of course"

A, That’s right.

- Q.- Now, in. Ap111 in- March and Aprll of ’66 dld you even know at that tlme
When MacDonald was gomg to get out of there?-.

Al No, but * % *gincé they did not' have the tlaaspmtatmn system operatmg,
it ‘was apparent that it would beat, 1east J uly before they’ would havé the: trans-
portation system’ opelatmg Now, When he got out of there may have TBeen con-
siderably after that because he had a lot: of little -work downstairs.:

1y, 214-15 ; page 4, appellant’s Post-Hearing B1 ief,
S8y, 137,
® Tr, 353,
. ATr, 282.

296-330—68— 8
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The appellant’s project manager agreed that Planet Corporation
“had work to do” when the appellant commenced its work in December

1965 and testified as follows (Tr. 69-7 O)

Q. And that ‘work was gomg on rlght down through your entn'e period of
cocmstrucrtwn in there? : .

. A. Yes, that's true. : :

" 'Q. And as you first went on the job, you were able to see that the other con-
tractors had work to do in the north leg of the Arch Wlth Wthh you would have
to coordinate your work, isn’t that right?. , e .
- A Iexpectedto make normal coordmatlons, yes s1r.

T]Le Pe¢f0m7wnce 0 f Work Under the ;S'upple'/'nent

The wppellant contends that acts of the Government denied its sub-
contractor access to the work and hoisting area in the North Leg and
granted absolute and continucus priority to MacDonald (and its sub-

- contractor, Phnet Corporation). In agreeing to the supplement the
appellant did not anticipate that its subcontractor would have unim-
peded ‘access to. the area in question at all times. The request in the
appellant’s - April 1, 1966 letter 22 “that crafts under our contract take -
precedent over all other contractors working on the Gateway Arch on
the overtime hours between 4:30 p.m. and 8 a.m., Monday through
Friday? is a clear indication that Hoel-Steffen expécted work conflicts
to develop during day shifts. The sheet metal subcontractor’s general

_foreman, who knew of the existence of the*“acceleration contract” (sup-
plerient), but did not know the partlcula,rs of it,?3 testified that he had
advised Hoel-Steffen’s proj ject manager that the “Very minimum” time
needed for duct work in the North Leg was “from 12 o’clock on each
day to do our hoisting.” 2* The period actually available to the subcon-
tractor was from 1 to 3 15 p.m. and from 4 p.m. on untll the end of the
night shift.? ‘

- At the hearing witnesses. for the a,ppella,nt and the Government re-
ferred to MacDonald’s status as “in 11qu1dated damages” after May
1965. However, MacDonald’s officials, if asked in 1965 or 1966, almost
certainly would have contended that this was not the case, siim'e tthe
1965-1966 winter and the following spring MacDonald had substantial

- time extension requests pending both for the Arch and the transporta- -

~ tion system.? If it is assumed that on April 15, 1966, when the supple-

ment was signed, MacDonald was “in liquidated damages” with re-

2'The duct subcontractor’s. general foreman acknowledged: that when MacDonald’s
activities prevented the hoisting of duet in the North Leg he was able “to some degree”
to keep his forces occupied with contraect w01k He stated that at txmes 1t would “take
longer to do something by w01kmg at it backwards.” Tr 181 s

22 Exhibit No. 7. .

2 p, 173,

2y, 175,

2 Tp, 176,

2 HWxhibit No. 14.
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_spect to the Arch w01k, the time for completion of the’ transportamon,
system nonetheless on that date was to run beyond the 91- day acceler- °
ated completion period established in the supplement. This is because
the time allotted for the tmnsportatlon system extended 95 days be-
yond completion and acceptance of the Arch, which had not occurred
on April 15,1966.

There are no expressions of dissatisfaction mbout Government a,cts
on the part of Hoel-Steffen or its duct work subcontractor contained -

- in job records kept during the period from early April 1966 to J uly 1,
1966, or in letters written. during that period. That period makes up
the 11011 s share of the 91-day accelerated time for completion of duct
work. Letters were written by the appellant requestmg a.2- or 3-day
time extension for a wildeat strike that occurred in late May.”” By
a letter dated July 1, 1966, the appellant notified the Government of

© 8. more sericus strlke by sheet metal workers, The letter states that

“without sheet metal workers, it will be impossible to complete the air

conditioning system in the North Leg by July 15, 1966.” It also re- .

~ quests an extension of time applicable to “the expedlted portion of the

~ contract Wh;tch requires the operational completion of the North leg

‘of the Arch.by July 15, 1966.” Although Hoel-Steffen’s duct subcon-

tractor had worked all but 15 days of the 91-day period, no reference

was included to priorities, directions, lack of work space ot the other
alleged. problems that were emphasmed at the hearing, The strike

which began on July 1 did not end until September 12, 1966.

The appellant’s president testified that in a meetmg in the last part
of April 1966, the Government’s project supervisor said that the train
Jinstallation “had to proceed and it could not be stopped,” and that he
(the project supervisbr)' “would hold meetings and give directions on
who could work in what areas at what times so that this project could
be completed with both contractors simultanecusly.” 2* The recollec-
tions of the appellant’s project manager about that meeting were not
as deﬁmte,“‘“ but he recalled that a schedule for hoisting of the duct
was, “generally discussed.” The Government’s project supe1v1sor
.thought that the meeting had been held on May 2: 3 :

That was, to my knowledge, the first meeting that we had where we dlscussed
with them that they did have to get along, they’d have to work together and they
better do it because it was in the contracts. .
This was the only meeting on the subject that was held in the spring
or-summer of 1966. However, as Wlll be dlscussed the Work space prob-
ik Coples of these letters are in the Appeal Flle v

28 Ttem 6, Appeal File,

2 Ty, 190, The meeting in the spring of 1966 Was the only one attended by the appellant s
president, Tr. 191,

% T, 17.
% Tr, 330,



52 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [75 LD.

lem required meetmws beginning in October 1966.% The pro] ject Qupe]ﬁ'-
~ visor ‘also testified : ** L : .
) I do not 1ecall ever having 1nst1ucted anybody there would be a preference. In
- fact, I stayed very cledr of dlrectmg a- coutractor verbally about -anything.
In ad;htmn, he stated that at the May 2 meeting, Foel- Steffen had pre-
sented a schedule, that everyone had agreed’thaat they would try to get
along, and that he did not remember “specific complaints from then
on until early October, the middle of October.” *
~ On a space provided for’ “Delays unusual conchtlons or findings,”
included on the form used for the “contractor daily report ” Hoel- -
Steffen’s represent&tlve did not list anythmg about “delays or .com-
- pla,lnts of the operation of the Work as 1t progressed on the Arch
' during April and May 19663
’ The appeal record will not support a ﬁndmg that there was ‘a Stis-
pensmn delay or mterruptlon resulting from an act of the contraotmg
officer or any of his representatives during April, May or June 1966.
The situation seems to have been about what the top’ mana,gement of
' Hoel-Steffen” and the duct work subcontractor anticipated when the
~appellant signed the supplement in the middle of April. No extensions -
of time were requested. for. delays or interruptions during that period
(except for the wildeat strike). No notification of a claim for delay
costs was given under the Suspension of Work paragraph (Clsmse 36)
- or.any other prowsmn of the.contract—in fact, no such notice of ¢laim
apphoable to the North Leg was given du1mg the entire permd Te-
quired for completlon of the duct work in that Leg Sincethe a,ppella,nt :
had agreed to the a,cceleratmn supplement and in doing so realized
without question that its forces and MacDonald’s forces Would have a
work space. problem in the North Leg little. significance can be at-
tached to (i) the scheduling « of the meetmg in early May, and the dis- -
cussion at that mesting of the difficulties that were inherent in the shar-
ing of the North Leg, or (11) the work by employees of the duct sub-
contractor on some nights and Weekends, and the extension of the work
day to 10 hours which comimonly is reflected in the p’tyrolls for the
April 15-July 1,1966 period.* The evidence in this appeal would indi- -
cate that in’ the fall of 1966, the effect of the transportation system
work on progress by the appella,nt’s duct work subcontractor was more
dlsruptlve, a matter which we will now. oons1der

- 82Tp,-331.°

33 p, 362. . ' '
ey, 382; When he was asked about test1mony that ‘hé-had directed the contractors

: as to the time they could work the project supervisor stated “That is not true.’-Tr. 340
- He denied that oral instructions estabhshmg priorities had been given, Tr 868,

35 Tr, 336. g -
"% Exhibit No. 13.
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" Installation of Duet Following the /S'dmmeo" 1966 Strike: -

- The effort by the appellent’s subcontr actor to install the duct in the
North Leg was plagued by labor difficulties. A strike in the first two
~ months-of 1966 caused a 45-day delay.” Three days were lost because of
the wildeat strike in May.® The third strike, J uly 1,1966 to September
12,1966, was extremely disruptive—the par ties agreed, that twenty-six -
' days were required after the strike ended September 12 for the re-hiring
of sheet metal workers and remobilization.®® Change Order No. 8,
was exectited on July 25, 1966, extended the completion date in the
“accelerated agreement”’ from J uly 15 to August 14, 1966, It also refers
to the sheet metal work (Whlch includes the duct W01k), indicating
‘that a time extensmn allowmg for the effect of the sheet metal worker’s
strike (which was on at that. tlme) ‘would be granted “subsequent to
the termination of the strlke »a Tlns was accomphshed in. Cha,nge
Order No. 5.

While on the sub]ect ot Chanoe Onder No. 5 we will quote the state—
ment in that Order which is urged: by the a,ppellent’s counsel as notifi-°
cation of the claim now made by Hoel-Steffen. The Change Order
beglns with'a general indication that a time extension for work delays
is granted. After dealing with the speelﬁcs of the time allowed for the
long summer strike, for re-hiring and remobilization (and theeffect of
the wildcat strike), Change Order No. 5,22 which grants a time exten:
sion for the acceleration supplement from Augnst 14, 1966 to October
10, 1966, states in the final two sentences of the first pa.raaraph on page
2:

We are aware that plogless on some pmtmns of’ your work has been slowed

*. by -another contractor. Thls will be consuiered when you document the extent
of such delay R ; )

True to the promise. in Change Order No 5, which was dated
October 17, 1966, Change Order No. 6, issued a month later,”® extended

~ the daite for completlon of the acceleration agreement from October 10,
~ 1966 to November 10, 1966. This grant of time was stated to be based.
upon an analysis of the “daily logs of the Government’s Project Super-
visor, the Resident Architect, and your own letters and daily repor ts,”'
and the MacDonald daily log. The period considered in the’ analysis was
Septembel 23 1966 through October 25 1966 e The tlme granted was

Cwm Change Order No. 1 (Included in Exhlhlt No.1). ) :
8 Change Order No. 5 (Included in Exhibit No. 1).
3 Change Order No. 5 (Included in Exhibit No. 5).

40 Change O1der No. 3 (Included in Exhibit No. 1)

4 The occasion for ‘negotiating the money and time allowances prowded for in Change g
Order No.'8 would of course have been the loglcal time for the raising of a’claim based ‘upon

‘. delays or interferences by MacDonald or the Government durmg the Aprll—J uly 1966
period. This was not done. i .
- 42 Includeéd in Exhibit No. 1;

4 Included in BExhibit No. 1. '.l‘h1s Change Order i9 dated Noveniber 16 1966.
# Change Order No. 6, included in Exhibit No. 1.
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found to have been lost “as a direct result of your lack of access to the
north leg of the Gateway Arch,” and it was acknowledged that the .
appellant’s work was being slowed due to the "LCthlty of another
contractor (MacDonald).

Change Order No. 7 4 is similar to Change Order No. 6. It reviews
thev time available for duct work in the North Leg between November
11, 1966 and December 21, 1966, and changes the completion date for
the acceleration supplement from November 10, 1966 to December 21,
1966. It relies upon the sources of information mentioned in Change
Order No. 6, and grants the additional time for work delays beyond
Hoel-Steffen’s control, i.e., those.associated with the necessity to “share
accessibility to the work area in the north leg of the Gateway Arch.”

The sentences in Change Orders No. 6 and 7 which allot the addi-
tional time conclude with the phrase “with no change in the amount of.
compensation.” In addltlon each of the change orders contams thls
sentence: )

The monetary amount of thls supplement agreement remams at $97 500

The portlon of the orders preceding the s1o~nature line for the. appel—
lant’s authorized officer recites that “no- addltlonal compensation is
included by reason: of” Chanoe Orders No. 6 and 7. The Government
- counsel-asserts in his. Post-Hearing Brief that the chanoe orders con-
- stitute a bar to Hoel-Steffen’s claim -for additional compensatlon for
delay costs, on the theory that the appellant, by signing them, released
any. rlght that it had to make such a claim.

It is clear from the appeal record that in the summer and fall of

1966, the parties «iscussed only the appellant’s desire to avoid the as-
sessment of liquidated fdamages, and- the resulting requests for exten-
sions of time that wers made periodically. Hoel-Steffen’s failure to
have suggested in any manner that it intended to press a claim for.ad-
ditional compensation has consequences which will be discussed
when we consider the merits of the suspension of work claim. The fact
that there was no such claim pending also must be taken into account
in our review of the language of the change orders. ,
- The absence of specific wording whloh eliminates the appellant’s
right to file a claim for money based upon delay prevents a finding that
an accord and satisfaction concerning such a claim has been reached.
Thus, in Premier Gear and Machine Works, Inc. and H. and K. Con-
struotors, Inec., ASBCA No. 9978 (October 29, 1965), 65—2 BCA par.
5182, it is stated o

* % % TA] modification recites that the contractor will be compensated for

excise and duty taxes on materials and equ1pment imposed by U.8. Customs.
Its benultimate paraglaph states that the reimbursement allowed constitutes

= Included in Exhlblt No. 1, Appeal File.
¢ The appellant’s president conceded that the first demand upon the Government for
“payment of delay time" was made in the spring of 1967, Tr, 260, - . .
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“payment._i’n‘: full and accord and satisfaction for all additional costs, incurred
# * % .in connection with excise and duty taxes imposed and as indicated in this
modification.” Finally the modification states that no additional time is allowed.
% % % The modification on its face purpon;s to apply only to duty imposed and
the accord and satisfaction is as to costs incurred in connection only with duty
imposed. At the time the modification was negotiated and executed [a subcon-
tractor’ s] cla1m had not been formally asserted. There is no referenee therein to
delay costs -arising. out of the duty “incident” nor apparently, ‘was there an at-
tempt to-write 1nto the modlﬁcatmn broad language which would release the
Government from any -claim, present or future, which might in any way arise
out of the events detailed in this oplmon [No aceord and satlsfactmn was found
as to the subcont1 actor’s claim.] - : :

The general 1anguage n Change Orders No. 6 and 7 is not suiﬁclent
to bar the appellant from makma the clalm Whlch is consldered in

this opmlon
The Fall Meetmgs

Prmr to the meetmgs that were held beginning: in. 1ate October 1966
to- consider work “space ‘and access problems, Hoel-Steffen’s: prOJect
manager wrote a letter to the National Park Service touching upon the
subject. This letter is-dated October:10, 1966, and for the most part
is concerned with. deldys and difficulties-experienced by the appellant’s
‘subcontractor in obtaining’ crews:of qualified men to resume work on
the duct following the end of the July 1-September 12 strike. A good
deal of information about post-strike hiring-difficulties is given in

- support of a réquest for a 80-day time extension of the acceleration
supplement’s completion- date. ‘As additional ]ustlﬁcatlon for that re-
quest the following statement is included in the letter:: S

I should also’ like to peint’ out that at various times, when we have tried to
make arrangements to resumse in the Arch Leg:- we have been informed by Mr.
Bob Beal of Planet Corporation that he'was running tests on the passenger con-
veyance system to get all of the bugs out, and that the conductor bars would be
energnzed almost ‘continuously, He also informed me there would be’ no way of
knowing’ when, or how long, they’ Would be shut off. This has also hampered the
resumption of our work on this'high pressure duet, :

“On October 11, 1966 ‘the project manager sent a letter that was
concerned in its entirety ‘with' the conflict between running the con-
veyance system ‘and installing duct in the North Leg. The letter refers
to a discussion on October 11, between the project manager and the

- Government’s project superv1sor in Whlch the latter was mformed of
the conflict, and advises: = »
*® % * Tt was- my opunon aftér the meetmg we held with the Park Servme on .
October 7, 1966, that they would procure from MacDonald Construction Company

what days the train would be testing so we could work up our schedule for the
days we could work in the North Leg of the Arch. [The project supervisor] ad-

# Item No. 8, Appeal File,
4 Exhibit No. 12,
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vised me that we were to sit down with MacDonald Constructmn Company our-
‘selves, and work out’ this gchedule: T attempted to-do so this afternoon, with Bill
Netzela of MacDonald and Bob Beal of Planet, and was advised by these people
that: it would be 1mposs1ble to make up a schedule and’ that we would not be
able to Tresume work on the North Leg of the Arclr for the rest of the week because’
the conductor bars would be constantly enérgized.
‘We have been constantly badgering Sheet: Metal-Local 36 in effort to obtain
a sufﬁc1ent number of men to regume the Work on all phases of: shéet metal ‘work
on this project. We now ‘have. enongh men ‘to start on the High Pressure Duct
Work but are delayed due to another contractor occupymg the area m wh1eh we
are to Work . [
It may be that Work on the testmg of the conveyance system had
progressed during the July, August and September strike period to the :
" point that coordination of the two types of work had become a con-
siderably more difficult undertakmg than it was earlier in the year. The
appeal record does not allow a definite conclusion on this point to be
reached. It does show unquestionably, however, that from mid-October
on, the degree of-participation by Government officials in achieving the
neceSSary coordination. was increased greatly. Hoel-Steffen’s project
mana,ger referred to ensuing “daily” *imeetings, and asserted that the
project supervisor presided and gave “directives.” % He estimated that ..
‘approximately 25 “called” meeetings had been held.. He did not enter
~ any information about the meetings. in the appellant’s daily log: or
otherwise record what took place when they were held.** The meetings
“were called primarily to see who could get-in and get the work done
in ‘the north leg which was our primary interest.” 52 His position con-
cerning the amount of time obta,med for the suboontractor s duct Work
was (Tr. 60) = g g
" Ithink I miade known the fact:that I was Wantmg to get my work done in there,
I .don’t think I physmally protested or; made a b1g issue -of ‘it Wlth [the prOJect
supervisor]. :

He' denied that the time avallable for "Hoel- Steifen progress was

- Worked out Wlth MacDonald 53 His idea of hormal coordination is that .

it is “a case of give and take. between the two contractors.” o :

. The Government’s project supervisor testlﬁed that, beglnnlng on
-~ QOctober 24, 1966 fifteen to twenty meetings were held for the purpose

“of “adjustmg use. of the time on the Arch »55 He found that qulte a
problem existed :

L% % % hecause each fellow was Wantmg to get in cevtam areas and evelybody
: Was m everybody’s way. 1 notlced we werée about an hour in that meetmg and 1t

48 T, 27. He recalled that the. meetmgs started “at the end ‘of October or the first part
.of November, and lasted on through mto about .T anuary sometlme, I thmk Hee

5Ty, 28, : o
8 Ty 57258, -
~:. B2 Tp 58,

5 Tr, 62.

5 Tr, 80. ) AR R

% Tr, 329. . . . R
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v 'seem‘e'd to 'resolve. itsel_f, and the people: t_hemselves came to an‘ag'reement 'and.
they went out and for.a day or so things were not too bad: (Tr. 330-332)

As we have ‘indicated ‘previously the project -supervisor did not .

“recall ever having instructed anybody there would be a preference.” * .

Ashe remembered the meetings, the representatives of the prime con-

-tractors. and. subcontractors would -discuss- their. problems, and dls— .

agreements were resolved as follows:

s 1f it was at an lmpasse many times I Would_ ask ‘6ne or the ‘other can
‘you gwe a:little-and will you allow: the ‘other people in, Many times I asked that

of . [the appellant’s project: manager]-and.many times he did. it, but it is.mot .- '

a dlrect [sic] to do it,. they had to do it. The last thmg I tried to do. at ‘each
meetmg Was, 8o that I understood,. and everybody else would we would say now
this is what we t}nnk should happen the next day or two, Whatever 1t is. (Tr
340—341) i i .

At the fall meetmgs both contractors complamed about den1a1 of
- access or that they were unable to perf01m their work.”” The prOJect
supervisor reiterated upon cross-examination that he had merely re-
cited the agreements that the contractors had made“back to them,” and
that they had resolved the disputes over access and work space them-
selves.® ' Further questioning ‘about, h1s oonversatlons w1th Hoel-
: Steﬁ'en sprOJect manager went this way: S '
Q. You would have turn to h:lm and ask him, w111 you let them work‘?
A, Yesyand I would do the same thmg to MacDonald. .
Q Could lie have taken that to'be an’ 1nstruct10n from: you that you are hot
allowed in there?. T .
"A. No. : e
‘Q. Could he have taken that as a dJrectlve from you-and say you aren’ 't allowed .

in there any move becausethey have to useithat tra1n ?
A, Idon’ t see how he could.:. (Tr. 870)

The Souﬂb Leg Suspenswn 0’)”d67"

Hoel- Steffen not1ﬁed the Government by a letter dated December 15,
11966, that the work covered by the acceleration supplement would
. be completed on the following day. The Government does not seem -
to- dispute that such work was completed at about that time, although -
- some work not included in the supplemeént was performed inthe North

Leg in January 1967. In the same month,’ sheet meta] work under the
- Hoel- Steifen contract was started in the South Leg of the Arch, That.
work was not referred to in the’ acceleratlon supplement and was
covered only by the orlgmal contract. ,

S T5, 332, Wheii ssked ‘whéther He had directed the appellant or: its subcontractors to
stay out-of or away from the North Leg areas, he rephed “T did not neither d1d I do that :
to MacDonald, I have no ightto: do it (Tr. 87 1) :

| owmTe 364, AR
% Ty, 366. The payrolls (Exhibit No. 13) are corroboratxve of thls statement since they
show . that full shlft mght work operations were termlnated w1th1n two weeks after the

meetings:started.
5 Bxhibit No. 10
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'Very shortly after work in the South Leg commenced, the contract-
ing officer issued a “directive” requiring the appellant to program
work in a manner that would assure non-interference by the appel-
- lant’s work with “progress of the MacDonald Construction Company,
or its subcontractors.” © The appellant replied in writing to the “direc-
tive,” ¢ advising that it “has seriously affected the cost and comple-

- tion schedule of our work, particularly in the South Leg of the Arch - -
where the majority of our work remains to be completed.” The reply
requested -that the ‘Government give consideration: te- reimbursing
Hoel-Steffen for the hardships resulting from issuance of the “direc-
tive:” In making this request as to the South Leg; the appelhnt’s presu—
dent made’ specific referénce to “Paragraph 36—Price Adjustment for
Suspension, Delays, or Interruptions of Work for the Convenience of
the Government—U.S. Department of the Intemor, Form 10-292"—

“the Suspensmn of Work clause. For more than nine months prior to
th‘mt request - and a perlod of four and one—ha,lf months therea,fter,
no request for a monetary ad]ustment or mentlon in any way of the.
Suspensmn of. Work clause, was made respectmg the North. Leg ‘Work..

_On January 20, 1967, a Stop Order © was issued dlrectmg that Work
in the South Leg be suspended for the convenience of the Government.
An Order to Resume Work was 1ssued on June13, 1967 6 In July, 1967, .
Change Order No. 11 % was agreed upon by the partles It prov1ded for

‘a time extension of 155 days and an increase in the contmct amount of -
$32,923.01, as adjustments required because of. the J anuary 20 Stop
Order. :

Deomon

For the entlre perlod pr1or to the fall of 1966 the appe]lant has
nothing to point to as notice of a claim made under the Suspension of
Work clause. There is little need, therefore, to discuss the portion of
the claim that is associated with work performed in the North Leg dur-
ing that. period. The part of the Suspension of Work clause prowdmg }
that a claim made thereunder shall not be allowed “for any costs in-

- eurred more than 20 days before the Contractor shall have notified the
Contracting Officer in ‘writing of the act or failure to act involved”
(applicable to a constructive suspension) will be enforced by a contract
appeals board.ss Its enforcement will not be precluded by the lack of
proot or absence of a contention on.the Government’s part that it was
prejudiced by the appellant’s failure to give an earlier notice.®

.60 Letter from’ the contractmg officer to’ Hoel -Steffen, dated January 9, 1967 Appeal Flle,
Item 14, B

61 Hoel-StefEen s reply letter is dated January 17, 1967 Appeal File, Item 15 ’

62 JTtem 17, Appeal File,

83 Ttem 20, Appeal File,:

8 Ftem 22, Appeal File, - ) : B :

8 Structural Restoration Company, ASBCA Nos, 8747 and 8756 (July 16, 1965), 5—2
BCA par. 4975, . '

6 Tbid.
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The delaymg effect of the work by the Arch contractor and its trans-
portation system subeontractor cannot, standing alone, provide the
basis' for a claim made under Clause 36. It must be established that
there was a Government delay of Hoel-Steffen’s performance in an un-
reasonable manner.” With these considerations in mind, plus the pre-
viously noted provision that eliminates- costs incurred more than
twenty days prior to notification of the act or failure to act involved,
we will consider the claim as it relates to performance of the North Leg
duct work subsequent to September 28, 1966 (when the record indicates
that Hoel-Steffen’s subcontractor had remob1hzed its forces followmg
the long summier strike).

- 'The-appellant’s pres1dent and its pro] ject manager conceded freely
that no notice of claim (i) requesting additional compensation, or (ii)
referring to the Suspension of Work clause was given in-the-fall of
1966 or even during the 196667 winter. We must, therefore, logk into
the question of whether other actions on their part'should be deemed
to comply substantially with the notice requirement. Unliké thé stan-
- dard “Changes” clause, the Suspension of Work clause does not contain
- specific authorization for a contracting officer (or a Board).to waive
a contractor’s failure to provide timely notice of an alleged :construe-
tive buspenslon While the power to waive specific'hotice is not entirely -
lacking, it is extremely limited. FPR Circular No. 3, 58 prov1des an
explanation of the cond1t1ons that must: ‘be met DR
‘[A price adjustment W111 be made Where] Notice has been glven by the ‘con-
tractor to the contracting officer, ‘except where & suspension’ order was 1ssued
of the:act: or failure to act involved. Noiprovision is.contained.in the: clause
whereby the contracting officer may waive a failure to comply with this notice
requn'ement However, this W111 not preclude ad;ustment where a notlce of delay
has been given by the contractor under auother clause of the contract
The October 10 and 11, 1966 letters from the a,ppellant to the- Gov—
ernment inform the contractmg officer of the hampering effect of the
transportation subcontractor’s activities. The only reference to action
by a Government representative is the statement in the October 11,5
letter that the Government’s project supervisor advised “that we were
to sit down with MacDonald Construction Company . ourselves, and
work out this schedule.” When that suggestion did not prove to be
"« Arpid B. Benson, ASBCA No. 11116 (October 19, 1967), 67-2 BCA par. 6659. The
clanse contains a reference to suspension delay or interruption of wérk for an unreasonable
period of time, and a reference to the failure of the contracting officer to act within.a
reasonable ‘time, In Fryd Construction Oorp, ASBCA No. 11017 (April 29, 1966), 66-1
BCA par. 5553, payment under the clause was ordered for a two-day work: stoppage: period
that resulted because a contracting officer waited too long to check on the availability of
funds. Thus, the reasonableness of an sct -that caused a’ short delay can become more
1mp0rtaut than ity duration.
© % Issueéd by the General Services. Administration on Janiary 20, 1960, when ‘use of

the Suspension of Work clause:on an’ optional bas1s was approved
% Exhibit No 12, .
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the answer, the access problem was cons1dered at, the 20 or 25 fall
meetmgs Wlnoh have been described in this opinion. The information
-in the letters about the delays caused by Planet Corporation’s testing
work does not include a reference to any contract clause; however,
almost certainly it ‘was given in the expectation that the Government
would step into the dispute over access, so that it may be regarded as
having invoked Clause SP-9, under which the “Government will de-
cide any questions in dispute regardmo performance of work, access
“to *°* * site, and priority between various “contractors.”: Change
Orders No. 6 and 7, which granted time extensions because of the ne-
-cessity for Hoel- Steﬂ?é'n to coordinate its work “with that of another
prime contractor,” and because the appellant’s work had been “slowed
due to the' aot1v1ty of another contmotm,” were ‘issued under Clause
5. That clause, in Standard Form 23A (June 1964 edition), authorizes. -
time extensions for “uriforeseeable causes beyond the control and with-
out the fault or negligence of:the Contractor, including but not're-
~ stricted to, acts of God, acts of the public enemy, acts of the Govern-
ment in either its sovereign: or contractual capacity, acts of another
contractor in’the performance:of -a contract with the Government,
fires, floods, epidemics, quarantine restrictions, strikes, freight em- -

bargoes, unusually severe weather * # *: [and certam delays of sub- .

. contractors or suppllers] . e : A
-Jf a contractor g1ves a notme to the contmctmg oﬁicel under amone-
tary claim provision of the .contract, such as the Changes clause, the
Changed Conditions clause, or an Extm Work clause, and. does not
mention the Suspension of Work clause, the explanatory statement in
FPR Circular No. 5 should be called into play. In that situation, con-
sideration of the ¢laim on its merits under the Suspension of Work
clause should not be defeated by a techmoahty However, here we are’
dealing with a different matter. Neither (i) a complamt about the
 activities of another contractor which is not followed up by a timely
allegation that & Government representative has taken unreasonable
© or unfair measures in attempting to resolve the problem; nor (11) time
extension requests referring ‘only to acts’ of another contractor in the
performance of a Goovernment contract, oan be Vlewed as notice under.
the Suspension of Work clause. = :
The’ requ1rement that a notice of claim’ be 1efmsonf1bly ez\phmt has
been. invoked 'in the review of claims advanced under clauses other
than the Suspension of Work clause.” In addition, it has been held
that the granting of a time extensmn, and the resulting reduction in
the amount of liquidated damages recoverable under the contract, al-
though it “may tend to. raise some, question of Government cmsed de—
- 0. Northeast. C’onstructwn Company, ASBCA No. 11049 (Feb1uary 28, 1967) 67—-1 BCA

par. 6195 (Changed Conditions: clause) ;- Sherwin: Hlectric Service, VACAB No: 563
(January 31, 1968) 68-1 BCA par. 6843 (Changes clause). A
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lay * * *is not tantamount to a,dm1tt1no‘ ha,blhty for breach of
contract there is-no necessary connection.” * There is no reason to
- ‘rule otherwise when a suspension of work claim is made, sinee the
Suspension of Work clause was [developed in order to provide admin-
~ istrative relief for unreasonable delay or hindrance by the Govern-
ment, and in its absence the contractor S remedy Would be in court for

" breach of contract: )
We hold that the appellant cen recover no costa mcurred in per- .
formlno duet work in the North Leg during the fall of 1966 or during
o the 1966—67 winter, because the not1ce required by the Suspensmn of
Work clause was not. given. Had the contracting officer been advised
that - Hoel-Steffen expected. to file this claim for additional. costs,
which runs about $25,000 per month for the permd when work was.

~ performed in the North. Leg, he and the project supervisor might well . -

* have arranged different work schedules for the contractors who were
sharing access. Tt should be recalled that the April 1, 1966 letter from
Hoel-Steffen (d1scussmg the acceleration proposal) ment1ons its need
~ for considerable overtime by all trades, and requests unhindered mght :
working time.” Performing most of the work at night, at a double-
time rate, seemmgly would have been better than placing the principal
reliance on day shift work, as the’ appellant’s subcontractor did.”s Tt

“should be noted that the" a,ppellant ‘in making its claim, asserts that’ v

~two-thirds of the.labor costs for the duct work are chargeable to the
Government due to problems resultmg from. trying to work in the
'North Leg during the day in compet1t10n Wlth Workels employed by
the transportatmn subcontractor W
“There is Toom for serious concern as to Whether the appellant’s sub- .
~contractor in fact accelerated the work in_ ‘accordance with the require-
ments of the supplement As we have stated, there is almost no sub-
stantiation for the appellent’s claim in so far as it is made for April,
"~ May and June 1966 ; moreover, when the strike commenced on July 1,
1966, the, subcontractor had only 15 days remaining of the work period
establlsheo in the supplement The subcontractor’s gross corrected. pay- ‘
rolls for the work in question eccomphshed during the first half of
1966 (through the period ending on July 6), total less than $3O 000,
The correspondmg payrolls reported between September 21, 1966
and January 18, 1967 (when the duct work was completed), ,tota,l
~more. than $135, 000. The eppellant contends that it was mterfered Wlth
m Robert B, Lee and. Oompany, Inc and Orosland- Roof O'onstructwn O'omptmy V. Umted
_ States, 164 Ct. CL. 865-(January 24,1964). .
- 12 Wxhibit No. 7. The duct subcontractor’s general foreman Wanted the per1od avail-
ghle for his work to be from 12 0 ‘elock ‘oneach. ddy, rather than beginning at 1 p m. with
.-a’break between the end of the day- shift and the beginning of the night shift, ...
-7 His: payrolls (Exhibit No. 13) -show ‘this to.be:the case;:in- addition; they- show that
his forces ‘worked full shifts on 26 nighty (most of them in October and early November),

17 : Saturdays -and two -Sundays: . The rest of: the:overtime-worked. consisted - of ; shorter
periods (usunally 2% hours): added: to the regular day.shifts of the sheet metal workers,
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and delayed, and that MacDonald’s priority was absolute and con-
tinuous, from mid-April 1966, to mid-January 1967 (excepting the
214-month summer strike). The Saturday and full night shift work.
performed in the fall was greatly in excess of that in the April 15-July
1 perlod That work should have resulted in the best duct work prog-
ress, since the coordination problem during the overtime periods was
minimal. The payrolls would indicate that most of the duct work
that was to be accelerated under the terms of the supplement had not
~ been 1nsta11ed when the strike halted the job on July 1, when 76/91st
of the period designated in acceleration supplement had expn'ed It
appears that the contracting officer was exceedingly generous in the
tlme extensions that he granted and i 1n not 1nSISt1ng upon adherence
to to the sohedule in the supplement,

A compamson of the costs incurred in the installation of duct in the
North Leg with costs for the same work in' the South. Leg, proposed
by Hoel-Steffen as the method of calculating damages in this appeal,
is serlously deficient for that purpose. We reach this conclusion' be-
cause (i) the management of the North Leg job was not the same as
that of the South Leg job (i1) the North Leg job was affected by two
lengthy strikes and one short strike ™ (iii) installing the duct in the
North Leg, an. undertaking of a type that had not been performed
before, would have resulted in the acquisition of “know-how” that
would be a material factor in speeding up the later South Leg work
(iv) the South Leg work proceeded under conditions of non-inter-
ference by MacDonald’s subcontractors, following the issuance of a
. stop order under which the Hoel-Steffen work was held in abeyance
while the South Leg transportation system was completed. Hoel-
Steffén, after executmg the acceleration supplement, had no reason to
anticipate working in the North Leg as the only contractor, In fact,
the appellant’s project manager acknowledged that he expected to
coordinate the appellant’s work with that of MacDonald. All in all,
we view the requested comparison as one involving “apples and
oranges,” rather than one which is ideal, as the appel]ant suggests.

The appellant did not record day—to day observations about the
alleged wasted or hampered activities of its workmen. Considering
this, and the inexplicably lopsided scheduling of overtiie and assign-
ment of sheet metal workers by the appellant’s subcontractor, we con-
clude that a reasonably complete account of what tool place when the
North Leg duct was installed is lacking. The Notice provision was
incorporated in the Suspension of Work clause in order to provide the
opportunity for an accurate determination of whether workmen were
delayed or halted in thelr ass1gnments, specifically When this lnppened

" The. extreme dlsruptmn during periods following the strikes, the loss of personnel due
to the strikes and other hindrances arising therefrom are deseribed in letters from the

appellant ‘and its subcontractor, to be found in the appeal file. The first labor dispute was
. ended by a court order which required the workers to return to the job, Tr. 144,
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and the extent to Whlch 1t was not possﬂole to ass1gn themm to other work
on the project. Generalizations about unreasonable.“directions” by a

" Government representative, denial of access, and interruptions are

easy to make, but are of little assistance when this type of claim is
reviewed. During the performance of the work in question the appel-
lant and its subcontractor did not act as if they were being unfairly
penahzed or that, the Government was demanding performance other
than that required by the acceleration supplement We ﬁnd no ba51s
for a]lowmg thls cla,lm

Conclusion

The appeal is denied. . B AR A ,
- Deax F. Rarzmawn, Ohairman.

T'con N Ee iR icshiisaie

WILLIAM F MCGRAW, M ember.

MALVIN) ‘PEDROLI ET AL,
A-30861 Decided Mabch 19, 196’8

Grazmg Permits and Licenses: Appeals

An apphcant for a.: grazmg license or pelm1t WhO, after proper nortlﬁeatlon,
fails to protest or appeal a decision of a district manager within the period
prescribed in the ‘decision is barred thereafter from challenging the matters
‘adjudicated m such decision, and an -appeal to a hearing examiner from a
district manager’s partial rejection of an appllcatlon for grazing privileges

. is properly dismissed where the appeajl is, in falet, an appeal from an earlier
ad;juducatlon which ig no longer sufb,]ect to appeal

'Grrazmg Permits and L1censeS' AdJudmatlon—Grazmg Pelmlts and

Licenses: Appeals.

The applicability of regulation 43° CFR 4115.2-1(e) (13) (i) pr eeludmg the
right of a licensee or other user of the range to demand a readjudication of
grazing privileges after they have been held for a period of three years is
not limited to situations where an adjudication of the unit has been made
as set out in 48 CFR 4110.0-5(r), but is also applicable where adjudications
of licenses in the unit have been made over a long period of time on the basis
of 1n1for<matmn available ‘and not challenged 'by other lHcensees.

Grazing . Permits and - Licenses: AdJudlcatlon—Grazmg I’ermlts and
Licenses: Appeals

‘Althiough other licensees may have lost their right to have their or anyone
else’s Heense readjudicated, the Bureau of Land Management retains discre-

_ tionary authority to make adjustments in a license at anytime when neces:
sary to comply with the Federal Range Code for Grazing Districts, and the
Bureau properly exercises that authority to cut licenses in a’ unit by 50 per-
cent where such a reduction has been ordered by the Department for all
users in the unit and only some of the users have suffered the reduction,
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APPEAL FROM THE BUREAU OF iAND “MANAGEMENT

" Malvin Pedroh and Garteiz and Son have appea,led to the Seoretary'
~of the Interlor from a decision dated June 27, 1967, of the Chief,

Branch of La,nd Appeals, Ofﬁce of Appea,le and Hearlngs, Bure&m
of Land Management which affirmed a deolslon of a hearing examiner

rema,ndlng the case to the district manager for an adj udlcatlon of thelr o

-~ base propelty qua,hﬁcatlons and the recomputatlon of the per
of a reduction to be ‘imposed on ‘each licensee of a gra,zmg umt in order ,
to resch the grazing capaolty of the Federal range. ..

The proceedings arose from an appeal by Robert Hay from a decl-'
sion of the district manager rej jecting in. part his appllcatlon for graz-
1ng privileges for the 1966 grazing season.. .

Hay, Pedroli, Garteiz, and.one other hcensee or thelr predecessors, :
have each for many years been licensed to graze in a common allotment
in' what is now known as the Winnemucca Administrative Unit of
Nevada Grazing District No. 2. The unit is within the primary limits
‘of a grant to a railroad of every odd-numbered section of public land.

- The railroad or its transferees a,ppa,rently havmg retained ownership
of the granted lands; the pubhc lands in the area were the even-num-
bered sections, so tha,t the land ownership pattern constituted a “check-
erboard.” Since the grazing on which the qualifications of the base
. properties depend was over both the raiiroad and the publicland, the
Department, in an’earlier proceeding involving the same unit, o/, W.
Solen, T.G.D: 850 (1943), held that dependency by use of the basev
‘ propertles could’ only bel50° percent (the extent’ of the pubhc land in
the gra,zmg area,) of the Tivestock gra,zed on the’ range in the.priority
yea.rs * The ease also held that pl‘lOI‘ to imposing.a horizontal redue-
~tion in'all licenses to meet the carrying capacity of the range thelicenses
should first be reduced by one-half to take into account the fact that
~ during the pr iority period the base properties were used in connection .
with land at least 50 percent in private ownership, or, in other words,
that the base: propertles were dependent by use only to the extent of 50
percent of the livestock grazed on the range durmg the priority. perlod

There does not appear to have been any immediate response by the
distriet office to the Depa,rtment’s instructions. Tt wis not until 1958
that the district office imposed the 50 percent land pattern reduotlon on
- Hay, who had purchased the Robinson ranch in 1953, and’ reduced the

Class 1 priority from 700 to 850, AUM’s.- At the same time-a ‘similar .
- reduction was imposed on what was then the H'aJy'ranch and is now
:owned. by-John: and Juha Atkms (Tr 33)2 There is® nothmg n the
o Taylor Grazmg Act 43.T. . C § 315 et seq. (1964) 43 CFR 4110 0—5(k)

- 2 This and similar refelences are to the Dpages.of the transcnpt of the, proceedmgs before
- the hearmg exammer held on November 3 1966
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records to indicate that a compzu‘mble 1eduot10n was fzpphed to thei
Pedroli or Garteiz operations, = * - .
Hay neither protested nor filed an appeql from the dlstrlot oﬁice"
action in 1958 (Tr. 61) and he Was thereafter hcensed on the b%ls of ,
the qua,hﬁoatlons thei established: .
In 1963 the district office made a tnit-wide ad3ud1cat10n of the Win-

' nemueea Uit ‘TIn a notice and deelslon of the district m%nagement sent

to all licensess under date of March 29, 1963, qualifications for Federal ’

range use in the unit of each licensee were set out. Hay, who received

his notice on Apr11 5, 1963, was mformed that his was 850 AUM’s.
The decision also pr ov1ded for the 1mposrt10n of 2 48.7 peroent reduc-‘

~tion in prlvﬂeo"es in order to reach the grazing capacity of the 1ange <&

with the reductlon bemg scheduled in steps over a three- -year period.
A paragr aphin‘the notice stated that an appeal could be: taken from the
decision within 30 days. Hay did not appeal nor dld my of the other_:
licensees, all of whom suffersd a snmla,r reduction. . “
‘In 1964 and 1965 Hay was hoensed in accordance with the condltlons
of the Mmeh 29, 1963, notice, although he received some additional’
temporary use in 1964. In 1965 he ‘applied for 700 AUM’s for 1966
saying in-hig apphcatlon that his Class 1 qualifications had been incor-

“rectly determined at 350 AUM’s for adjudication purposes. From a

decision dated February 4, 1966, of the dlstuct nmlnoer, Hay ap-
pealed to thehearmg examiner. :

The hearing examiner held, first, that the base propelty quahﬁca-,
tlons of Pedroli and Garteiz had not been established in accordance
with the grazing-regulations or the decision of the Department. in

J. W. Solen, supra. He next held that, before the 48.7 percent veduction” '

could be imposed on Hay, the Pedroh and Garteiz licenses would have
to be adjusted and then the reduction apphed in light of the new total
qualified demand. He also concluded. that, Hay had not.lost his right

" to challenge the base property quahﬁcmtlons of the othe1 hcensees by

falhng to appeal or protest at an earlier stage of the, proceedmors» '
On appeal the Office of Appeals and Hearlngs affirmed, holding
that the Garteiz and Pedroh base property. quahﬁoatlons had not been_

_properly determined on. the basis of the number of livestock used dur-_ ‘

ing the priority perlod, as. requned by the apphcable provisions of

the. Federal Range Code, or reduced by 50 percent, as directed by the - :
B Department in the Solen case ( supm) to reflect the cheohelboald na-.

ture of the land pattern. Tt also held that, while Hay had made a
timely objection to the 1963 adj udication of theé range, it was not sig-
mﬁcmnt Whether he had or not because there hde not been a proper.
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adjudication of the range in questlon and the Department is not es-
topped from correcting improper use of the range. merely because an
error has been made in the past.

On appeal to the Secretary, Garteiz and Pedroli assert ‘that it Was
error to permit Hay to object to their quahﬁcatmns, as recocmzed by
the Bureau, and to find that their base property quahﬁcatlons had not
been properly determined in accordance with the Federal Range Code. -
~ or reduced by 50 percent to reflect the checkerboard nature of the land
pmttern

Hay, in reply, says that the dlstrlot manager is requlred to comply
W1th the Solen decision, that regulatlon 43 CFR 4115.2-1 (e) (18) (ii)
‘Luthorlzes the Bureau to make adjustments in licenses and permits at -
any time when necessary ‘to bring them into compliance with the Fed-.
eral Range Code for Grazmg Districts, and that he ob]ected to the
quahﬁcaﬁons of the appellants Wlthm the three years ‘L]lowed by 43
- CFR 4115.2-1(e) (13) (i) , k

The hearing examiner re]ected both of the reasons urcred by the
district manager and the appellants in support of thelr contention that
Hay’s attempt to have the base quahﬁcatlons of Gartelz and Pedroli
recornputed came . too. late The ﬁrst prov151on they rehed upon,

provides:

(a) Any apphcant whose mte1est 1s adversely affected by a ﬁnal dec1slon of
the dlstnct manager may appeal to an examiner by ﬁhng hlS appeal in the oﬂice_
of the. district manager Wlthlll 30 days after reoelpt of the declslon ’l‘he appeal‘
shall state the- reasons, clearly and conmsely, why the appellant thmks the de- -
cision*of the district manager is'in error. All'grotunds of érTor Hot stated will bé
. considered. as waived,: and no such ‘waived . ground of error may. be presented
at the hearing unless ordered or permitted by the examiner; | .

(b): Anv applicant for: a grazmg 11cense or permit or: any other person who,.
after proper notlﬁcatlon, falls to protest or. appeal a decision of the d1str1ct,
manager within the period prescrlbed in. the dee1smn, shall be barred thereafter -
flom challenglng the: matters adJudlcated in sueh ﬁnal demsmn 43 CFR 1853 1.

March 29,1963, Hay was notlﬁed that he was qu'thﬁed for 350 AUMs
and that he Would be allowed active use of only 180 AUM’S Wlth the
reduction ‘of the remaining 170 AUM’s being carried out over three_
- years. I—Iay did not appeal from this decision, or from his licenses of
the next two years, 1964 and 1965, which carried out the first two steps
of the 48.7 percent reduction. In 1965 he applied for 700- AUMs. When
he was allowed 179 AUM’s, the amount of the final step in the 3- year’
* reduction, he filed a tlmely appeal.

The hearmg examiner concluded that since Hay had recelved all
the arazmg privileges he had requested in 1968, 1964, and 1965, an
~appeal in those years could have been dlsmlssed on the ground that
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he was not adversely aﬁeoted Since only the 1966 decision rLdversely S

- -affected Hay, by refusmg him some of the pr1v11e<res he had apphed» '
for, the hearing examiner found that. Hay was required to appeal from_
it and he havmcr done so within the time allowed, his appeal was
timely. ’ :
We: cannot agree that the 1966 declslon was the ﬁrst one adverse to:
Hay. The March 29, 1963, decision 1mposed a drastic reductlon on his. -
grazing privileges and set out a schedule for plaomg the reduction i i :

effect. That the reduction was not to begin to impinge on Hay’s opera- - '

tions for another year did not make the decision any less adverse. If

" he WlShed to ayoid bemg bound by its terms, he was obhgated to take ,

Lan appeal and prove its conclusmns improper. Havmg failed to.do.so.

. he cannot: appeal in a-later year from an allowance of prlvﬂeoes made
in, acoordance with that decision, unless he can demonstrate that range
conditions Liave changed or that the terms of the decision are not being
followed: Zewell Neal; A-30529 (MayQ 1966) ; cf ArchzeL Oarbem’y,
A-30704 (October 23, 1967 ). :

The appellants had ‘ﬂSO contended that I—Iay 1s barred from ques—_
t1on1ng the base quahﬁmtmns of Gartelz and Pedroh because their
) quahﬁcatlons had been Tecognized: for more, than 3 .years. They re]y
upon 43 CFR 4115. 2-1(e) (13). ‘which. prov1des

(i) No readJudlcatmn of any license or: permlt including free use hcense, w111-
be made :on the claim of any applicant or-intervener with respect to the quali-
ﬁcatmns of the- base Jproperty, or.as to the hvestock numbers, or seasons of use
of the Federal range allotment where such quahﬁcatmns or such allotment has
been recognlzed and license or permlt ‘has issued for' a pe110d of three consecu—"
tive years or more; immediately preceding such ‘¢laim. ¢ AT R o

(11) The Bureau of Land Managément may make: ad;ustments i hcenses “‘and:
permlts at ‘any: time when necessary. to comply with the Federal Rangé Code.
- for Grazmg Dlstncts i

':The:hearing -examiner: and the Bureau held that Hay S appeal on
March 9, 1966, was within- the 3-year period following the. adjudica-.
tion of grazing privileges made by the notice of March 29, 1963. While .
~ the Bureau decision did not elaborate the reasons for its conclusion,

the hearing examiner held that the quahﬁcatlons of Garteiz and Pe-. o

droli had not been established on the'basis of use during the priority
years and that they bad not been reduced by. 50 percent to réflect the
checkerboard pattern of the range and then. concluded that there had
not been a proper ad]udlcatlon of the range as contemplated by the
regulations and that, in the absence of such an adj udlcatlon, seotlon 43
CFR 4115. 2—-1(e) (13) (i) did not apply ' ‘ :
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: As the hearnw examiner recoonlzed the Pedroli and G‘u‘telz quahﬁ-

;catlons have been’ recogmzed for more than three yea,rs ‘Pedroli has

beén’ hcensed in thie unit on'the basis of property he or a predecessor" '
2 owned in’ the priority perlod since 1938. His licenses from 1958 are
- based on Class 1 qualificationis of 386 AUM’s in the Wmnemucca unit
+.(Tr. 81,43, Exhibit 5) . Garteiz’ licenses go back to 1936 and since 1948
have been based on a Chss 1 quahﬁcamon of not less than 690 AUM’S.V
. This is also the amount which was recognized ‘as the base: property'
quahﬁca,tlon 1n a decnsmndated December 233*“ 1958 of the dlstrlct

manager : : : ;
The licenses issued after the range lnd been surveyed in 1962 dld'

1ot change, the Class 1 quahﬁcmtlons of the appell‘mts but only 1pp11ed: e

to'them the same ‘horizontal réductions thit were applied-to‘Hay.

“In a recent decision,’ Westerin States Cattle Compony, Inc. et al.
A—30572 (October 10,1966), the Department considered thenature of
- an “adjudication” required to’ have been made before the limitation’
' lmposed on “readjudication” by regulation 43 CFR 4115. 2-1(e) (13) ’
(i) comes into play There the licensees had 'been granted grazing
privilegés at least sihice: 1940 the unlt was d1v1ded into & common allot-
ment and a sepamte allotinent; a range survey hmd been cofiducted in
11962, and'a decision issued in 1963 imposed a 54.8 percent reduction of
orazmg prlvﬂeges in ‘the common allotment for-a 3- -year period be-
ginning in 1964, The decision held that the.term "1ea,d]udlofttlon" 1s
not to 'be-equated with the term “adjudication” as défined’in 43'CFR
4110.0-5(r) ? that a reO'ulatlon hmltmg ‘readjudication” had’ been in
the Federal Range Code or 11, .years in one form and 4 years in its
present form prior to the adoption of the deﬁmtlon of “adjudication,”
that. “read]udlcatmn” was:-to be defined-on its:own, without reference
to  a definition of “adwdwatlon,” that the word “adjudication” had-
long had a general meaning of “processing within the Department of
applications, entries, .claims; ete. to -assure that there has-been- full
comphance with the pubhc hnd hws and regulatlons Yo

STt then concluded.: T

ERE  In thls sense ‘the hcenses of ‘all the range users' of the unit had been’

The records of the usels of'this un1t show that determma'tlons have been made as: o

S ‘Adjudlcatlon of graymg pr1v11eges’ is the determmatlon of the quahﬁcatlons for glaz-
ing privileges of the base properties,. 1and ‘§ 4110.0-5 (k) (1)) or water:(§ 4110.0-5(p). (1))

" offered in support of appllcatwns for grazing llcenses or permits.in a range unit or area,
and the subseqiient equltable apportionment among the applicants of the forage production
‘within the proper grazing season and. capacity of the.particular unit. or-area of Federal
range, and aceeptance by the applicarits of the grazing privileges based upon the apportion--

. -ment orits substantiation in-a decision by an ‘examiner, the Diréctor; or the Sec1etary upon

appeal (Apphcable provisions are Subpart 4111 and § 44115 2-3).7
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4 _\holdmof tha,t the, appellants were precluded frbm chal]engmg ‘the
Ticenses of some interv, enors and from havmg a ch‘mge made 111 the

o _mllotment boundarles

The same considerations are controlhng here The grazmg prlvﬂeaes
have been granted for almost 30 years on essentmlly the same qualifica-
tions of base property and for many years for the same numbers of
livestock. The appe,llants’ licenses have been “ad]udlcated” for many -

- years within the meaning of the regulatmn 43 CFR 4115.2-1(e) (18) -

(i), and are protected from attack by Hay. We need not. détermine =
exactly when the 3-year period ran ‘against Hay or his predecesqors
Even if it were to be measured only agamst Hays own tenure, the :
" period would long since have elapsed '
When Hay acqulred his base property in 1953 the’ base property'
quahﬁcatwns of the a,ppellants had been recognlzed for many. years.
- While’ perhaps he had no partlcuiar reason to complain then becatse .
no change was made in-the existing rehtlonshlps, ke also Temained
silent in 1958 when his quahﬁmtlons were reduced by 50 percent. Even
assuming that Hay had a mght to attack such long established quahﬁ i
cations, though there is no prowsmn in' the regulatlon for giving a
newcomer an opportumt) to beek a read] udlcatlon of" another '

as we hawe seer, Whmh Timits Hay, authorlzes the- Bureau of Lahd '
- Management to make ad]ustmentb in licenses and pelmlts at any time-

When necessary to comply with the F ederal Range Code, even though -

‘110 one else can complam of the ex1st1ng dlsp051t10ns The questlon

S AW Doelton LaRue, 8r.; end Juamta 8. LaRue, A—30391 (‘\Iarch 16 1966) i Fred 8.
Buckmgham et al, 72 1D, 274 (1965) ; Kermzt Pu,rceu A—29661 (\Tovember 15 1963) H
Foster L, Mills, A~29830 (Jdnuary 14;19868), - o
5 W. Dalton LaRue 8r. et al., supra ; Kermit Purcell augpm
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‘then is Whether the d1scret10nary authorlty should be exercised.
As we reaid the record, it seems that the Class 1 qualifications’ of all -
’the Ticensees in the unit. have been established a,nd aecepted for many".
years. There is nothing to warrant a reexamination of the base property
:quahﬁeatmns of the hcensees The quahﬁcatlons have been g matter of
record. available to all and remamed unchallenged for a long perlod :
of time. Whatever defects there may be were dlseovela.ble from the
records and in the absence of any attempt to use thern sooner to delnon—
« strate err r:111 a licensee’s quftllﬁcatlons, the Department is ot now dis-
~ pset relatmnshlps of such long standmcr See W Dalton
,LaRue, Sr. et al. . SUpra; Z”osferL Mills et al. ) SUPTQ. o
‘ There rema,ms the i 1ssue of Whether the 50 percent reduotwn W a,s or
‘ :should e nnposed upon the Gartelz and Pedroll quahﬁcatlons As we
have seen elthough the. Dep%rtment dir coted in 1943 that all qualifica-
:LlOIlS be, adjnsted to take into account the checkerboard nature of the
land pattern, it was only in 1958 that the 50 percent reduet1on .Was
applied to licenses in the unit, and then only to Hay and. one other
licensee, the ‘Aitkens, If the reduetlon was not made. un1formly, as it
(should have been, the results are so 1nequltable that they should not. e
;pernntted to stand uncorrected unless there are extremely persuaswe
reasons for allowing the error to persist. Since Hay was objecting to
the 1 uneven application of the.cut by 1965, there was no great lapse of
tnne toadd a gloss of a,eeepta,blhty toa patently unfair situation.
_ The only reason offered by the appellants in opposition to reexamin-
111g the imposition of the cut is that to do so might affect the staxblhty

- of grazing. opera,tlons They, however, oﬁered no evidence that it would

have such consequences, Fmthermore, the unsettllng effect of the double
reduotlon of Hay’s privileges on his operations must also be consadel ed
in. evaluatlng the overall effect of not disturbing the status quo on
the stability of grazing ope1 ationsin the unit.

As both the hearing examiner and Bureau found there does not
seem to be any questlon but. that the Pedroli, operatmns were mever
‘reduced by .50 percent to allow for the checkerboard land- pa,ttern
- Garteiz asserts that “while the 50 pe1eent land pattern cut may not

haye been applied to its operatlons in the same form as it was to other
._hcensees it did take a substantial cut in 1944 because of its loss at that
time of a Tease. of ra,llroad land.in the ared, which was in effect the
:equlvalent of the 50 pereent land. patte1 n reduction. The record does
not support, the contention. The heari ing examiner reviewed in detail
the history of the Garteiz operation and found, as did the Bureau, that -
 the 50 peroent reductmn had not been apphed to Gartelz base quah-
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fications.s After a careful review of the record we. too hzwe come to the
8918 conclusion.
* In summary then, it is determined that the Pedroh and Garteiz base
“property qualifications’ havenot been sub;ect to the 50 percent reduetlon
required by ‘the Solern decision whicli was: 1mposed onthe Hay and .
"Aitkens base properties, that thé base property qualifications of ‘the.
ﬁPedrol1 and Garteiz operatmns are viot to be readjudicated, but areto -
‘be‘accepted as they are now recognized, subject to the 50 percerit land
pattern: reduction. "When this has been’ done, the 'p‘ereentwge ofi 'the
reduotlon 11ecessary to brmg ‘the gmzmg prlvﬂeoes n hne Wlth the

8 The hearmg exammer ] dec1S1on reads as follows :

“In regard to the Garteiz’ operation Mr. Morek testlﬁed that there was a land pattexn
cutin 1944 ‘when the operatwn was reduced to 138 head of cattle for 690 AUMS (Tr. 39).
The Bureau file:does not support this testimony. In 1944 the Bureau suspended the Garteiz

license until use.during the priority period was established, On the copy of the letter dated . -

January 8, 1944, in the file announcing the suspension there is a penciled note that Garteiz
ran ‘cattle in area in question from ranch from 1928 to about 1932 or 19383 and had 145
cattle,’ He was then llcensed for 150 cattle over-a o month permd for 730 AU\[s duung the
1944 grazing season;, | -

In 1948 Garteiz apphed for 150 cattle ovet a ﬁve month perlod ThlS apphcatmn is
followed by a penciled note which states that there-are ‘1880 animal unit months.in Thomas
Canyon area—940 AUMs on RR'laxnd leaving 940 for Garteiz and Kershen-Kershen gets 250
AUMs, Garteiz gets 690 AUMs—138 cattle for 5 m."” The note is sxgned with the untmls
“DiS.E, Darrel 8. Tulwider was the district manager-at the time | P

Later an. ad;udmatlon report dated February 10, 1952 summa.rizes the Gartelz operatmn
‘as follows :

‘#2—Garteiz Raneh ..

. ‘From the D.P.8S, bv Roy Pereson sta.tes p11or1ty use as 1931—1934 for 130 Cuttle and
10 Horses for 4 months, ’
" “A‘note on;the Advisory Board notice of January' §; 1944 :states that he had run cattle in
the area around the ranch from1928-1932 or 1938 and had.45 cattle.

!A-note in the ﬁle states the use of 138 ca.ttle on. the Federal Range for a ﬁve-month
) penod .

¢From, these sources of mformatmn lt is shown that the pmorxty operatlon is ‘approxi- -
mately as follows: :

‘145 Cattle X5 months_725 AUM'S on F. R and private land Howew er theee Cattle were
run on a Railroad land Area therefore the priorxty will be ﬁgured as ;

752 AUM'S @ 50% =373 AUMs on the F. R
(This should be 725. AUMs at 509 =863 AUMs on the F.R.) '

(This report was-followed by a ‘Depéndeint Propérty ‘and ‘Adjudication Summary’ dated
March 12, 1959, in which Garteiz Class 1 qualifications were recognized for 138 AUMSs for 5
‘months: for ‘a total of 690 AUMs: Garteiz. has been reeogmzed and. licensed: for 690 AUMs.~
from 1948 to the present time, The 1962 report reducmv the Gartexz qualifications to 376 )
"AUMS was neverused. .

The .Bureaun file established that the Garteiz: qualxﬁcations were not based on use of the

Federal range during the prxonty period. They were based on the district manager’s determi-
nation in-1948 that there were 940 AUMS ‘of’ Federal range available of which 690 AUMs
_were allotted to Garteiz. At the time this determination was made there was information in
the file that Garteiz claimed 145 cattle during the priority years. If the use of the checker-
board-range. was. for-a period ‘of 5 months as suggested by the adjudieation report’ of
. February 14 1952, the Garteiz operation can qualify for not more thian 145 AUsx5
months ><50% 363 AUMs. If the use was for a period of 8 months the, quahﬁcatlons would
be not more than 145 AUsX 8% 50% =580 AUMs. In either event the appellant has shown
that the base property qualifications were hot established in conformity with the glazmg
regulations or the decision of’ the Department in J. W, Solen appeal of 1948, "
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grazing capaclty of the Fedel ‘tl range shall be recomputed and apphed

‘to all the licenses in the unit.-

. - Therefore, pursuant to the authority delegated, to the Sohcltor by ,
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F. R. 1348), the

~decision of the Bure‘m of Land M‘Lnaoement is; affirmed insofar. as it
directed the recomputatlon of the percentage of reduction necessary to

. .reach the grazing capacity of the range and insofar as it held that the

/50 ‘percent land’ pattern reduction.is to imposed on the Pedroli and
Garteiz base property qualifications, reversed insofar as it held that

~the base property qualifications of Garteiz and Pedroli are to be de-

termined on the basis of actual use during the priority years, and
remanded for further proceedlngs consistent herewith.

Erxest F. How, "
. Asszstomt Solwzto% '

APPEAL OF GALLAND HENNING MANUFACTURING— COMPAI\TY
“IBCA—534—12—65 Deozded March 29, 1968

Contracts Constructlon and - Opeiatlon Subcontractors and Supphers—
© Contracts: Performance ‘or Default: Excusable Delays—ContractS'
Dlsputes and Remedies: Damages quuldated Damages -

“Under a contract f01 supplymg four gate hmsts for a dam, and ploudmg
as to each h01st for assessment of liquidated damages-for: each day of delay,
where the contractor and:its first-tier subcontractm were tardy in: ordermg

f,"steel from™a’ second-tier’ suppller, s’uch delays in pu1chasmg W111 bé. taken

.., into account and- deducted flO]Il. extensmns of time for performance tha(: are..
" otherwise allowable because of delays in delivery of steel :due:to: the:fault
- of the second-tiéi supplier’ (pulsuant to. ‘the décision’ ln ;S’chwemgert Inc V.
Umted States, Ct. OL No. 26-66, December 15, 1967) ‘ g

BOARD OF CONTRAGT APPEAI.S -

On Deoember 2 1963 the_ Bureau of Rec]amatlon 'Lwarded ba, contract
facture and: dehvery of four gate: llolsts and accessorles, to-be used
in'the penstock intakes of the. Yéllowtail Dam, The completed hoists
were-to be delivered in - accordance with the schedule set forth below,ﬂ
but were 'Lctually dehvered late on thé dates mdlcated :

- Hozst No. 1 “Hoist No. 2 Hozst ‘No.'3 - .s'tNo’ 4

Contract shlppmg date_______,_____ 11/28/64 | 12/28/64 - 1/27/65 2/26/60
. Actual shxppmg date____,_‘______'_,(_: CB/6/65. - 6/10/65 . 6/18/65.. : 7/23/65
Daysof delay.co.olooozioo il 00159 v 164 '1.42,. vl 147
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~The total o612 days of’ dela. ’resulted in an assessment of l1quldated ;
damages of $30,600 4t the rate of $5O per dey, as prov1ded by the con- -

tract in Paragraph’ B-8 of the invitation for bids; amendmg pa,ra—

_ gr‘tph 11(£) of Clause 11, Default, of Standard Form 392. -
Clatise 11; Default, of St‘mdard Form 32 (September 1961 edltlon) .

a General Prov131on of the contr 1ct, descrlbes n paragraph (c) thereof

the ‘circumstances in which the contractor may be excused for

,to perform the contract in' accordance Wlth 1ts terms:

( c) Except Wlth respect to. aults of subcontxaetors the Contractor Sh"l]l
not be hable for’ any excess ccsts 1f the fa1lure to perform the contract arises out

 of causey beyond the eontrol and withotit the faulf or neghgence of the Oont1ac-_ o

tor,: Such’ fauses-may- mclude -but'‘are not restrlcted to, acts of God or of the .
public:: enemy, acts .of! theiv Government in e1ther its: sovexewn “or contraotual
capacity, . fires, floods, ‘epidemies, guarantine. restrictions,. strikes,-freight: eI
bareoe ,.and unusually severe, ‘weather ;-but.in every case the laﬂule to perform’
must be beyond the control and without the fault or negligence of the Contractor.
If the failure to.perform is caused by the default of a subcontractor, and 1f such’
default’ arlses out-of’ cause§ beyond the ‘control of both the Contractor and sub-
contractor, and" without the fault or‘negligence of either of them; the. Contractor
shall not be liable for any excess: costis for faflure to. perform, unless the supplies
or servmes to be, furnished by the.subcontractor were: obtamable ‘from: other
sources in suﬁ"]aent tinie: to permlt the Contractor to meet the requu ed dehvery :
schedule (Itahcs added) . .

The contractor requested extenslons of tlme on several ocmsmns
durmg performance, pleading difficulties in manufacture of the hoists
in accordance with specifications, and the failure of the U.S. Steel .
Company to deliver steel to Milwaukee Boiler Manufacturing Com-
pany (the first-tier subcontractor) as promised. The contracting offi-
cer, in his letter decision of November 15, 1965, found that the delays .
-were not excusable, and denied the appellant’s requests for. extensions .-
~of time and for return of the liquidated damages.. A tlmely appefd was
filed on December 13 1965.

. The Board held a conference on the appeal at Denvet on August 22 ,
1966, and -thereafter the parties filed additional briefs in support
~of their respective positions, submitting the appeal for’ decision with-

out a formal hearing. A transcript was made of the discussions had at
- the conference, and there appears to be no substantial dispute concern- .

ing the. facts. A§ a result of the conference, the contracting. officer -

- 1ssued Findings of Fact dated November 2, 1966, extending the total
- time for shlpment of each of the four h01sts by 14 calendar days, be--
cause of mistakes and omissions in the drawings that accompanied the.
mv1tat10n to. b1d A]l other clzums for extenslon of tlme were demed
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The position taken by the Groverument 1s that under parabraxph (c)
of Clause 11, the prime contractor may not be excused for the default
of a subcontmctor of whatever t1er unless the fallure to 'perform is
due to causes beyond the control of aml without the fault or negligence
of the prime contractor and of all of the subcontractors ( 1ncludmg'
those in.second and lower tlers) involyed, n the delay. -

Appellant argues, “inter alia, that the Government sustalned no
‘actual damages; that it is not liable for the dela,ys of its subcontractor,
Milwaukee Boiler Manuf‘mcturmg Oompany, and that in any event
it should not be charged with’ the delays of the second-tier ‘supplier,
- U.S. Steel Company, and of another subcontractor, Acipco. Steel
Products. Furthermore, appellant alleges that it (and its first-tier sub-
contractor)‘were without any power to protect themselves against the
delays of a large subcontractor or supplier; that such large concerns
will 1ot accept orders prov1chng for payment of liquidated damages
in the event of delays.

The construction placed upon paragra.ph ( c) by the Govemment is
the same interpretation uniformly adopted by the Board with respect
to that provision,-on several prior occasions® involving construction

. _contracts (Standard Form 23-A), as well as supply contracts. Except

for the rcqulrcment in Clause. 5(d) 'of Form' 23-A that the delay be
“unforeseeable” in addition to the COlldlthl’lS 1mposed_ by Form 32 the
two clausesare virtually alike. :
_""In Decembet 1967, the Umted States Cor of Claims’ declded the
case of Schwezgert Ine. v. United States (Ct ‘CL “No. 26—66
Decetiber 15; 1967). That htloatlon 1nvolved g constructlon contract
for the furnishing' and mstallatlon of air compressors for the Navy,
- and performance was delayed by reason of a correspondmg delay on
" the p‘"tlt ofa secoud tier subcontractor, The delay ‘'of the latter was due
t6 4 ‘éause-that was not unforeseeable and without ‘its fault or neg]"""
gence as requn ed by Clause 5 (d) of Standard Fo i 23—A (Aprﬂ 1961
edltmn) 2

- . 18ee, e.g., Layne aml Bowler I}mpmt G’orp M IBCA—245 (Jauuary 18 1961), 68 :1.D. 33,
61—1 BCA par, 2921 (supply ‘contract), -cited in Etlin Peterson Oonstruction Oompany,
TBCA+532-12-65 (October 20,1966); 66=2 BCA par. 5906 - (construction’ contract).
-2¢(d). The Contractor’s right to Droceed:shall not. be so. terminated. nor the Contractor
" eharged with resulting damage if :
. (1) < Thé delay in the completion of ‘the ‘work arises: from unforeseeable causeés beyond
the, control and without the fault or. . negligence of the Contractor, - including but mot
restricted to, - acts of God acts of the pubhc enemy, acts .of the Government in e1ther itg
sovereign or ‘contractual’ capaeity, aets 0f ‘another contractor in ‘the performance of &
contract’ with the Government, fires, floods;, epidemigcs,:quardntine: restrictions, strikes,.
freight embargoes, unusually severe weather, or delays of subco%tractors ar suppliers arising.
from unforeseeable ceouses beyond the control and iithouwt the fault or negligence’ of both )
the Contractor and such Ssubcontr actors or suppliers.”” - (Italies. provided by the =’
Court in Schweigert.) '
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The Board 1ssued an order on December 22 1967 01t1ng the Schwez— '
gert decision and allowmg the submission of supplemental brlefs by
both parties, touchmg tipon the apphcanlhty of that 'decision to the
facts 'of this appeal. Both partles submitted such briefs, the last’ sup-
plementa,l brief ‘ha,vmg been Tecelved by the Board on February 1 '
1968.

The issue presented in Schwez gewt as stated suceinetly by the Court

was “* * * whether plaintiff should be excused for a delay which was
solely the fault of a second-tier subcontractor.” In brief, the Court
held that the prime contractor should be excused for the delay of the
second-tier subcontractor for the followmg Teasons: _

1. There was no privity of contract: between the prnne contractor
and the second-tier subcontractor. ‘

2. The word “subcontractors” as used in ‘the clause “* * * means
those' whom ‘the principal contractor could control, or: for whom it
was contractually responsible, and not those concerning whose conduct
and reliability a contractor could only hopefully and. helplessly
speculate. * * *7

3. The Government as. the author of the contraet sald the Court ‘
wi % * st shoulder the burden of seeing that the words employed
communicate the proper notion, and if it was the Government’s inten-
tion that the clause was to include those not in privity of centract with
plaintiff, it should have specifically said so in the contract. * * *”..

. The Board is constrained to follow the holding.in Sehwveigert con-
cerning ‘subcontractors .of ithe second and lower tiers. However, . we
admit to some diiﬁculty iu followincr the. 1ine of reasoiling th‘Lt pestu-
or; respons1b111ty to the pflme contractor v1s a-vis the. ﬁrst tler sub-
contractor. /The. final. phrase. ‘_of,‘theﬂ clause,. ,\1_,ta_l11017ed as rquoted:-in
the decision .(note 2, supra),.asthe Board has previously. interpreted
it, does not excuse a delay within the control. of the first:tier subcon-
~ tractor, and the.latter has control and resp0ns1b1hty (and privity of
contract), respectlng its pur chmses fromdts immediate lower-tier sub-
“contractor. Hence, the Board has prev1oucly cons1dered that the need
for. privity of.contract does not exist, as between the pmme contractor
- ang: the second-tier subcontmctor For 1f the clause in the “prime eon-
- tract had expressly promded for its apphca,blhty to the- delays of
gecond-tier subcontractors, that express’ prov131on would not of itself
. have created a privity-of: contraf*t betwen the p1 lme contmctor a,nd the
second-tier: subcontractor ‘ ‘ :

RN
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- It must, be conceded ho“ever, thmt some. standard forms of Gov-
'ernment procurement contract clauses have been amended in order to
make it more clear how far an obligation is passed down through motre
than one tier of subcontraetors For example, the contractor i »equlred
to include the apphoa;ble prov151ons of Clause 18, Nondlsernmnatmn
In Employment of the instant contract (S F. 32, September 1961 ecll—
t1on) in eyery. subcontraet or purchase order (if not exempt) No men-
tion is made of any t tiers. ‘

Inthe J une 1964 edltlon of STANDARD FORM 39 the same lftno'moe ‘
: 1S ‘used but, a note in 1tallcs_‘tt the end. of Clmse 18 (re—tltled “Equal

Opportunity”) state: o e eath Lt G
B % Unless otherwme promded the bqual Opportumty Clause is.not, requned
to be inserted in subcontracts below the second tier except for: subcontracts in--
i volvmg the performance of “construection wo1k” at. the “51te of constructlon” (as
"thosé ‘terms are defined in the Comihittee's. rules and regulatwns) in whmh case
the ¢lause must be ingerted in' allsuch Subcontracts? Suhcontracts ‘may ineorpo-
rate by reference the ‘Equal Opportunity:Clause. (Italics added.): Sl

- The June 1964 edition of Stanparp Forat 23<A ‘at the end of letuse
21, Equal Opportunlty, repeats verbatim the foregoing quoted note
i ‘italics concerning second t1er subcontraots and exceptlons as to
constritction work,

The Schweigert holdlno ‘haé been’ followed by the Armed Servmes
Board of Contract Appe‘tls 4 o '

As heretofore noted, the contr‘wt award ‘was recelved by appellant
on December 4, 1963. In reviewing the drawmgs and specifications
after the lawa,rd appellant discovered a number of items that had been
overlooked in its first examination of those documents before bidding.
It then did “some careful shopping” for a period of about two months, ‘
to see where costs could be reduced, and this, of course, resulted in a
substantial delay. In-March 1963 (exact date not stated), appellant
awarded a subcontract for eight. steel cylmders to Mllwaukee Boiler
Manufacturing C‘ompany , _

A part of this delay (14 days) as. stated supra, was later found to ’
have been due to Government delay in furnishing corrected drawings,
that delay running from December 30, 1963 to J anuary 13, 1964. The
remainder of the delay, after January 13, 1964, was found by the con-
'tractm(r ofﬁcer to be not excusable The eﬁ'orts of appellant- and Mﬂ- ’

*

‘.: 3Dv1dently, from the context intended to -Imean “all such subcontraets (of whatever
tmr) ”
it Reynolds O’onstructzon Compam/, ASBCA No 12015 (12/20/68) 68-1 BCA. par. 6756.
& Statement of Mr. Peter Weil, Plant Superintendent of Galland-, Henmng Manufacturmg -
Company, Tr 6 7.
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waukee Boiler to obta,m quotatmns from various sources oontmbuted_
. toa further de]a,y on the part of appella,nt and/or Milwaukee Boiler
*_in'ordering steel. The steel was not ordered until Aprll 10,1964 (a, Fr1~ :
d‘my) by Milwaukee Boﬂer, requesting delivery . durmg the week of .
‘May 10, 1964 (a Sunday)® United States Steel Corpomtlon advised
Mllwaukee Boiler that the best delivery ! that could be offered was the
- week of June 28,1964 (a Sundzmy) , “witha J uly Vahdatlon,” as related
by telphone to Milwaukee Boiler on April 13, 1964, the date of recelpt
of the order. Because of an unantlmpated high percentage of orders
for hezwy plates and several re]ect1ons, 1nclud1ng a serious defect in
one of the 16 plates ordered, delivery of the steel was delayed. The 15
qcceptable plates were shlpped August 14, 1964 (a Frlday) and the
- remaining plate” was shipped September 2 1964 (a’ Wednesday) T
The delay in steel delivery was at most, thel efore, from Jure 29, 1964
(the first business day of the promlsed Week of shlpment), to Au-
gust 14, 11964, with respect to" Hoist Nos. 1, 2 and 3, or 47 days for
each. Assummor ‘that, the ovhnders for Hoist’ \To 4 requlred a full com-
"plement of steel plate inh ordel to avoid further delay in processmcr by .
Milwaukee Boiler, the’ de]ay as to Hoist No.'4 amounted to 66 days ‘
The Board cons1ders that'in the mrcumstances 1nclud1ng the factors
of appellant’s state of unawareness concerning the full extent of the
contract requlrements unt11 after the award the consequent abllolmal
length of time spent in obtaining sources’ and quotatlons for compo-

ments and magterials after award 8 and the time lost between the execu-
“tion of the suboontmct Wlth Mllwaukee Boiler in March 1964 and the

ordering of steel in April 1964, that appellant and Milwaukee Boiler
were both remiss’in their arrangements which’ culminated in ordermg
steel too late for timely dehvery Appellant argues that'even aSuummg
that the steel had been ordered on March 10, 1964, rather than the
-~ actual date of April - 10,1964, the delay in shipment would have been
eqtially as great. The record Wlll not support such a specula,tlve ﬁndmg ’

Accordmgly, we ﬁnd that at least 30 days of the delay n dehvery of ‘ ‘

8 Throu"hout the conference, and- m other portions-of the record ‘the date! of Mayg' 10, or’ .
the month of May 1964, is referred to as the time when U. 8, Steel Corporatlon promised to.
deliver the steel. The explanation for ‘this erroneous reference may be that in early dis-
cussions in Februaty or March 1964, ‘the May date Was‘the basis of oral quotatlons but, as
noted -herein, the order was not recelved by US Steel Corporation until April 13, 1964.
{(Tr. 7).

7 Letter of January 6, 1965; from Us. Steel Corporatlon t0 Milwaukee Boﬂer (Exhibit

© ..9a of appeal file).

8 §tatement of Mr. Weil, Tr Tk kR about one good month was lost in shoppmg around
'lookmg for jobs, but 1’c takes qulte 4 while to process: drawmgs ete.”
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steel as to eaeh hoist Was due to the lack of timely purchasing proce-
dures on the part of appellant and Milwaukee Boiler.,

After the steel was received by Milwaukee Boﬂer manufactuuno .
difficulties caused further delay, and the first five of elght steel plate’
cyllnders dehvered to appellant were rejected by appellant because
they were one quarter of an inch overswe Appellant was thereby con-
fronted with a difficult choice: (1) using the five defective cylinders
after expensive modlﬁcatlons and. ordermg three cylinders elsewhere |
havmg the same oversize dlmensmns with similar modlﬁcamons (all
cyhnders were required to have the same size bore, for pmpoees of
1nterchangeab1]1ty and replaeement), with a reduction of the contract
price to the Government,? or (2) reordering all of the eight cyhnders,
to be produced in accordance with the specifications, using a centrif-
ugally cast method of manufacture instead of plates, from a new sub-
contractor, Acipco Steel Products

Appellant chose the latter course, and ordered centr1fuga11y cast
steel cylinders from Acipco. While Ampco haddifficulties and delays -
in producmrr the’ cyhnders, they were finally delivered. and ~accepted
after an'average delay of about, 38 days per hoist. The hoists were then
completed by appellant after further complications, including delays

connected with the refusal of a pamtmg subcontraetor to paint the
hoists until negotiation of a 100 percent: increase in its original price.
Thereafter, taking advantage of appellant’s urgent need for comple-
tion, the painting firm. 1n91sted on negotiating an additional payment
for time and a half, causing further delay (Tr. 17)..Of course, none
of the problems and delays 1ncluded in the foregoing recital of appel-
lant’s difficulties would constitute an excusable cause of delay (except-
_1ng the steel. delay) under Clause 11. The Board has scrutinized the
record, with -considerable care, to ensure that no p0551b1e means of
affording relief under the contract. would be overlooked. The replace-
ment subcontractor for the steel Cyhnders, AClpCO Steel . Products,
was not a second- tler subcontractor, but.a substitute for. Milwaukee
- Boiler, although Acipco ustally has been bracketed with U.S. Steel -
_Corporationin appellant’s clanns and brlefs, as 1f it were redarded asa
second tier subcontractor _ ~ .

" After the conference on August 22 1966 appellant filed in its post-
conference brief additional claims a11e0j1ng excusable causes of delay
due to acts: of the Government. These claims were considered: by the

9:After rejéction of the first five cylinders, Milwaukee Boiler was unwilling to produce. the
remaining three cylinders, and refused to share any of the expense of modification. No legal
recourse was had by appellant against Milwaukee Boiler (Tr. 19, 20). -
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‘contmctmg officér’ in his’ Fmdmgs of Fact dated N ovember 2 1966.
One ‘claim “‘was ‘allowed to the extent of 14 days of excusable delays
(the period claimed by appellant) as we have stated, The Board finds
no justification for i 1ncreasmg that extension of tune, which was based
on Government delay in"correcting drawing errors or omissions, as
listed in Claim IT-A of Appendlx A to a.ppellant’s brief.

‘The other new clanns ﬁled in appellant’s post eonference brlef Was
as follows: ‘

" Claims II-B; E, G and H. These alleged Governmerit delays all
involved requests by appellant for deviations from the spec1ﬁcat1ons,
solely for the conveniénce: and benefit of the contractor. The Govern-
ment approved each of the requests. The appellant’s 1equests and the
replies by the Government were dated as shown in the schedule below.
About two or three days were ‘required for transmittal of mail. The -
_ contracting officer’s denials of the claims for the reason that the periods

of time intervening between the dates 1nvolved ‘were reasonable in all
cases, is hereby affirmed.”® o
- .Claim No:' L Contractoi’s request date. " Government’s approval date
- March 19;: 1964
- “April 21, 1964,
—o-w May 14, 1964
Apnl 30, 1965

Claims II-C and D are clanns 1nv01v1ng alleged Government delay
in returning data requlred by the contract to be submitted for ap-
proval, a period of 20 days being allowed by the. contract for Govern-
ment replies in such cases. '

C‘Zazm No. i .- Contractor’s reguest date Govern'ment’s approual date
T-Cuo e ioaan el Someen Mareh-30, 1964 ____. April 10, 1964,
II—D__________»___-: __________ Mareh 31, 1964_-.‘ ______ April 10 1964

Since both of these matters were acted upon by the Government well
within the 20-day period allowed, the de01s1on of the contracting offi-
cer denying the extensions is affirmed. * *
Claim II-F is based on alleged Government delay in answering
appellant’s request for clarification of Paragraph D-7d(2) of the
‘specifications concernmg painting, so that the painting contractor
could submit paint samples for approval. The contracting officer found

'1°‘It 15 observed that in the case of submittal of -data for Government approval, the
contract allows the Government 20 days for consideration and reply, as discussed, infrq.
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that the prov1s10n in questlon was clemr, gmmmatlcally correct con-
‘tamed no ambiguity and that clarification was unnecessary. More-'
over, it was not shown that the contract, performance was delayed by

' the time required for the Government’s reply (the painting work was
perfonned during the final stages, a year later). The contractor S Te-
quest was dated May 6, 1964, -and the Government’s reply was dated
May 22, 1964. Accordmovly, after review of the prevision in questlon,
wé affirm the ﬁndlngs and ‘decision of the contracting officer, -

Appellant’s remaining. a rLrgument that the Government sustained 1o

actual damage, is not valid. Tt is well settled that actual damages need "
not be shown. The provisions for hquldated damages.are to be ]udged
asofthe t1me of executmn of the contract SR

CONCLUSION o

1 The- shlpplng requlrements for the four h01sts are hereby remsed
to.give effect to our ﬁndlngs with respect to extensions of time due to'
excus‘mble causes of delays in delivery of steel by the second:tier sub-
contractor, U.S. Steel Corporation, taking into account:the reduction

~of 30 days that: we found to be the responsibility of ‘appellant and
‘Milwaukee Boiler Manufacturing Company in connection with tardy
placmo of orders for such steel Accordmg]y, the appeal is sustained

in part as reﬁected in the table set forth below . v
o Floist No 1 Hazst No g Hoist No.8 - ‘Howt No 4

Contract shipping da’cesh.‘-'_ L 11/28/64 12/28/643 1727765 -2/26/65'
As extended by Contractmg phe o L e S
Officer—« - oo 12/12/64  1/11/65 -+ 2/10/65 - 3/12/65
- Days extended by Board.. .. ... . 17, 17 17, 36

.- 12/29/64 - 1/28/65  2/27/65 - 4/17/65 ;.
5/6/65 . 6/10/65  6/18/65  7/23/65
129 . 134 g 97

Revised shxpplng dates
- Actual shipping dates
Days of delay not excused : .
Total da,ys of delay not excused” I

9. The appeal is denied in all other respects

THOMAS M DURSTON Deputg/ C’hamn(m o
VVL CONCUR -
: DEANF RATZMAN, Ohawman

WILLIAM F.McGraw, Member.

1 Southwest Welding “and Marnufacturing Division, Yube C'onsohdakd Industries, Inc.,
IBCA-281 (October 29, 1962), 69 1.D. 173, 1962 BCA par. 3564 citing inter alia, Pricbe &
Sons, Inc, v. United States, 332 U.8. 407 .(1947).
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T. JACK FOSTER
A-30897 . Decided April 2, 1968

0il and Gas Leases: Rentals—0il and Gas Leases: Unit and Cooperative
Agreements

When a producing oil- and gas lease is partially committed to a unit
agreement, it is segregated into two leases—one covering the unitized por-
tion and the other the nonunitized portion — and the rental obligations of
each lease are those set by the statute, regulation and lease, even -though
there is no. formal notification to the lessee of the segregation and the
rentals due on each lease, '

0il and Gas Leases: Rentals—Oil and Gas Leases: Royalties—Oil and Gas
Leases: Unit and Cooperative Agreements

When a producing lease iy segregated into two leases upon partial com-
mitment to a. unit, the nonunitized portion, which does not contain a pro-
ducing well, does not remain in a minimum royalty status but reverts to
a rental basis which is determined by its own situation. )

0il and Gas Leases: Rentals—O0il and Gas Leases: Termination

The automatic termination provisions of the Mineral Leasing Act, as
amended, do not apply to a lease issued prior to July 24, 1954, unless
the lessee consents to have the lease made subject to them, and the consent
cannot be made effective as of a date prior to its filing even though rentals

" have accrued on part of the lease as a result of the segregation of the lease
into two leases by unitization by a procedure which the lessee says deprived
him of & timely opportunity to prevent the accumulation of several years .
rental, .

Qil and Gas Leases: Rentals

Oil and gas lease rentals cannot-be reduced or waived under . section 39
of the Mineral Leasing Act where such action has no relation to encourag-
ing production or the conservation of matural resources.

0il and Gas Leases: Rentals—O0il and Gas Leases: Unit and Cooperative
Agreements :

Where part of a unitized oil and gas lease is eliminated from a unit agreemenrt
it remains part of the unitized lease and the annual rental for that part is
$1 per acre if any portion of the lease is within the known geologic structure
of a producing oil and gas field.

0il and Gas Leases: Rentals—O0il and Gas Leases: Unit and Cooperative
Agreements

Where notice that part of a lease is on the known geologic structure of a
producing field has been given while the lease was undivided, the fact
that it is later segregated into two leases as a result of unitization does
not require that a new notice be given before the increased rental applicable
to leases which have lands on a known geologic structure becomes due.

N g Ind 4
299724 681 75 I.D. No. 4
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APPEAL FROM THE BUREAU OF LAND MANAGEMENT

T, Jack Foster has appealed to the Secretary of the Interior from
a decision dated September 29, 1967, of the Office of Appeals and
Hearings, Bureau of Land Management, which affirmed two decisions
of the New Mexico land office holding that there is $13,000 due in
rentals on oil and gas leases SF ()78939 and NM 0560361.
~ The record shows that noncompetitive oil and gas lease SF 078932
was issued to a,ppellant effective February 1, 1948, for 2,560 acres
consisting of all of secs. 15, 21, 22 and 23, T. 26 N, B. 13 W., N.M.
P.M., New Mexico. After t‘he leaSe had been extended for a ﬁve-year
term. through January 81, 1958, a productive well was completed on
December 2, 1956, in the NE14SW1/4 sec 21, with an initial produection
of 60 barrels a day. In a form notice dated April 25, 1957, the lessee
was notified that all or part of the lands in the lease was within
‘the known geologic structure of the Bisti Field. A few years later
the lease was partly committed to the West Bisti Lower Gallup Sand
Unit by an agreement which was approved by the Director, Geological
Survey, effective July 1, 1960.* 720 acres of the lease were unitized
and 160 acres of the unitized portion were included in the partici-
pating area. The nonunitized portion, consisting of 1,840 acres, in-
cluded tthe N14NE1, sec. 21, which is on the known geologic structure
of a producing ¢il and gas field.

The dispute over rentals arose in 1966 and concerns the 6 lease years
beginning on February 1, 1961, and ending January 31, 1967. As a
lease in its extended term beginning February 1, 1953, annual rental
‘prior to the discovery well was 50 cents per acre. Upon the discovery
on December 2, 1956, the lessee became obligated to pay $1 per acre
per year at the expiration of the lease year beginning after discovery
as minimum royalty in lieu of rental, or if there was production the
difference between the actual royalty and the prescribed minimum
royalty. 30 U.S.C. sec. 226(d) (1964). The form notice dated April 25,
1957, stated that because all or some of the lands were within the
known geologic structure of a producing oil and gas field, presumably
as a. result of the discovery, the annual rental bebame $1 per acre
beginning with the first lease year after the explmtmn of 80 days
from the date of the notice (the lease year commencing on February 1,
1958) and until discovery or commitment to a unit plan 43 CF R
192.80(b) (1) (1954) .2 However, since a discovery had already been
made on the lease, it was subject to the minimum royalty and not to

1 The lease had been extended beyond January 31, 1958 by reason of production in
paying quantities,
*The rate for lands in this category is now $2 per acre per year. 43 CFR 8125.1(b) (1),
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the known geologic structure rental rate so long as there Wwas 1o
change in the lease

Such a change occurred a few years later. The West Bisti Lower
Gallup Sand Unit was approved by the Director, Geological Survey,
effective July 1, 1960, and 720 acres of the lease were committed to
the unit as of the same date. Of the 720 unitized acres 160 were
within the ]g)arlslclp‘Ltmor area and 560 were outside the p‘mrtlclpatmg
area.

As noted euher, the nonunitized portion of 1 84:0 acres included
a tract-of land which had been determined to be within the known
geologic structure of a producing field. There was no production from
that tract or the remainder of the 1,840 acres. ‘ -

The next change was the elimination from: the unit, in accordance
with the terms of the unit agreement, of the 560 nonpardslclp‘ttmo
acres effective as of November 7 1965.

The land office then reviewe d the status of the Imse In a decmmn
dated June 22, 1966, it held that upon partial unitization of the lease
the nonunitized 1,840 acres were segregated into a separate lease as of
the date of unitization, July 1, 1960, and that the annual rental for the
segregated lease, designated as NM 0560361, which contained some
land in a known geologic structure, was $1 per acre, or $1,840 per year,
for the six years commencing February 1, 1961, a total of $11,040.% The
land office then held that the rental on the 560 acres eliminated from
the unit agreement was $1 per acre per year or $560 for the lease year
February 1,1966, through January 81, 1967.

On July 21, 1966 the land office amocnded its demsmn to hold that
the lessee rx,lso owed rental at the rate of 50 cents per acre per year on
the 560 acres in-SF 078932, or $280 per year, for the 5 years from Feb-
ruary 1, 1861, to January 31, 1966, a total of $1,400. 43 CFR 3125. 1(b)
(2) and 43 CFR 3125.2. It q,dded the sum of %];1 400 to the rental due
for a total amount due of $13,000.

3 Section 11 of the Mineral Leasmg Act, as amended 30 U.8.C. §2’)6(J) (1964), formerly
30 U.8.C. § 226 (e) (1958), provides that :

# % % “Any lease heretofore or hereafter committerd to any such Lunit]} plin, embracmg
lands that are in part within and in part outside of the area covered by any such plan
shall be segregated into separate leases as to the-lands committed and the lands not com-
mitted as of the effective date of unitization: * * * The pertinent regulation is 43 CFR
3127.4(c).

43 CFR-192. 80(b)(1)(19a4), now 43 CFR 3125.1(h)(1), set the rental rate at $1 per
acre per year for-nonunitized noncompetitive leases which are situated wholly or partly
within the known geologic structure of a.producing field.. Schedule “A” of the lease——“Rent—

als and Royalties,” (b)(1). The notice of April 25, 1967, supra, also stated: i

“Tpon segregation of the lands in this lease, by assignment or otherwise, the annual
rental of $1 per acre or fraction thereof shall also be payable on any segregated portion
which includes all or part of the lands situated -within the known geologic structure.”
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Up to the time of the land office decisions in 1966, appellant’s lease

had apparently been carried as a single lease of 2,560 acres under its
original serial number, SF 078932. And, since the royalty on produc-
tion from the lease had exceeded the minimum royalty rate of $1 per
acre, no payment of other than the royalty on production had been
billed or made. '
-~ On September 26, 1966, Foster filed a partial relinquishment of ST
078932 for the 560 nonparticipating acres and asked that it be made
effective as of August 1, 1960. He next filed on October 5, 1966, a no-
tice of election to have lease NM 0560861 governed by the provisions
of the act of July 29, 1954, amending section 31 of the Mineral Leasing
Act of 1920, 30 U.S.C. sec. 188 (1964), which automatically terminate,
in certain circumstances, an oil and gas lease for failure to pay timely
the annual rentals. He asked that the consent be deemed effective as of
August 1, 1960.

The Office of Appeals and Hearings affirmed the land office deter-
mination of the rental due. It also held that the relinquishment and
the consent were effective from the respective dates on which they
were filed but that they could not be given any retroactive effect.

On appeal to the Secretary, Foster first contends that he should not
be liable to pay the claimed rental because no adequate notice was
given him; consequently, he believed the lease to be on a minimum -
royalty basis and was deprived of an opportunity to protect himself
against the accrual of additional rentals. :

We do not find this argument persuasive. The appellant knew or
ought to have known of the provisions of the lease, the regulations,
and the statute. The operative event which changed the royalty and
rental status of his lease was its partial commitment to the unit agree-
ment. There is no question that he knew the unit had been approved
and that only 720 acres of his lease had been placed within the unit. As
soon as this happened, the rental consequences were only a matter of
applying the provisions of his lease to the new situation. That a formal
segregation of the lease was not made until 1966 does not nullify the
mandatory language of the statute. If he had desired to relinquish the
segregated nonunitized portion or to subject it to the automatic ter-
mination provisions of section 31 of the Mineral Leasing Act, as
amended, supra, he could easily have found apt language to make his
desires known. The failure to bill him for the rental does not relieve
him of the obligation to pay the amount otherwise properly due.
F. F. Hintze, A-29946 (March 27, 1964).
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The appellant refers to a Solicitor's Opinion, M—36458, 64 1.D. 333
(1957), for support of his contention that notice was necessary before
he could be held bound to pay the rentals now found due. The opinion
considered the rental obligation of an oil and gas lessee who had ap-
plied for an extension of his lease beyond its 5-year term but whose
application had not been approved until the last day of the 6th lease
year so that he had no opportunity to pay the rental before the anni-
versary date of the lease so as to prevent its termination. It was held
that the automatic termination provision would not apply if the les-
see had not had reasonable notice that his lease had been extended so
that he knew the rental was due. ;

The situation is not comparable to appellant’s. There the lessee did
not know of the operative fact that his lease had been extended. Here
Foster knew what had happened to his lease and, as we have said, knew
or ought to have known of the consequences.

Accordingly, it is concluded that the rentals are due on Foster’s
leases in accordance with their terms even though a decision did not
issue specifically saying that SF 078932 had been segregated into two
leases and detailing the rental obligations under each lease.

Next Foster urges that up to the time of segrega,tlonn in 1966 Iease
SF 078932 should be viewed as being on a minimum royalty basis, so
that since the royalty on production always exceeded the minimum

Toyalty no rental is due. This argument runs plainly counter to the spe-
cific language of section 17(j) of the Mineral Leasing Act, as amended :

* % * The minimum royalty or discovery rental under any lease that has be-
come subject to any cooperative or unit plan of development or operation, or other

“plan that contains a general provision for allocation of oil or gas, shall be pay-
able only with respect to the lands subject to such lease to which oil or gas
shall be allocated under such plan..* ** 30 U.8.C. sec. 226 () (1964).

The Departmental regulation is equally explicit:

* % % g minimum royalty of $1 per acre in'lieu of rental, shall be payable at the
expiration of each lease year after a discovery has been made * * * except that
on unitized leases the minimum royalty shall be payable only on the part1c1
pating acreage. * * * 43 CFR 3125.2.

Foster urges, however, that a lease which is in a producing status by
‘virtue of actual production should never lose its producing status and
should remain on a minimum royalty basis even after partial unitiza-
tion. There is no support for such a view. The language of the statute
and regulation is quite specific. The appellant’s view could as often
work to the disadvantage of a lessee by imposing a larger minimum
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royalty obligation if the royalty on production did not equal the mini-
mum royalty due on an entire lease.

The Department has held in other situations that acreage once sub-
ject to minimum. royalty can revert to a rental status. In Murphy
Corporation, 71 L.D. 233 (1964), it ruled that a lease which was placed
on & minimum royalty basis when it was unitized and placed in a par-
ticipating area, but on which there was no producible well, reverted
to a rental basis upon the termination of the unit agreement and the
dissolution of the unit. It also pointed out that a lease which was cre-
ated by assignment out of a lease on a minimum royalty basis because of
discovery but which (the assigned lease) had no producing well was
freed of the obligation to pay minimum royalty. Tt said tco that a unit-
1zed lease on which there was no producing well, but which is on amini-
mum royalty basis because it is in a participating area in which there
is a producing well, reverts to a rental ba51s when it is excluded from
the participating area.

The creation of separate leases by segregation upon commitment of
part of a lease to a unit is analogous to the creation of separate leases
by assignment. The Department’s practice in the latter situation but-
tresses the conclusion that in the former situation the nonunitized
portion on which there is no producing well is not to be on a minimum
royalty basis, even though it was prior to segregation.

The decisions below properly concluded that SF 078932 had been
segregated into two leases as of the effective date of unitization and
the rental computations were to be made on that basis in accordance
with the statute, regulation and lease.

The appellant’s contentions based upon the concebt that the leases
were not segregated until 1966 need not be discussed, for our conclu-
sion that the leases were segregated as of the effective date of the unit
agreement renders them moot.

Foster also argues that his consent to have the segregated lease NM
0560861 subjected to the automatic termination provisions of section

81 of the Mineral Leasing Act, as amended, should be given effect
retroactively to the effective date of the unit agreement. He points out
that the practice has been to give each leaseholder notice of his op-
portunity to bring his lease under the dutomatic termination provi-
sions, and he says that he was not given a choice.
There is no provision in the statute or regulations for making the
_election retroactively. The Department has consistently held that a
lessee who does not file a consent prior to the acerual of rental cannot
bring his lease under the automatic termination provisions for the
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rentals already due. Stanley Odlum and Avila 0 Co., 65 LD. 25
(1958) ; Clyde B. Neill, A-27650 (September 16,1958).

The fact that the lessee may not have received notice of his op-
portunity to make an election does not require a different result. The
practice of giving notices originated when the change in-the law was
still a novelty and the Department wished to let all its lessees know
of it. The law, however, has now.been on the statute books for almost
14 years and part of the regulation for practically the same length
of time. The notice is, at most, a courtesy to the lessee and he can gain
no rights if he does not receive one. -

The appellant- also suggests that the renta,ls found due should be
waived or reduced under section 89 of the Mineral Teasing Act, as
amended, 80 U.S.C. sec. 209 (1964) That section, however, authorlzes
a walver or reduction in rentals only for the purpose of encouraging
the greatest ultimate recovery of cil and in the interest of consex"vation
of natural resources, conditions which are clearly in opposite here.

The appellant objects to the assessment of rentals for the 560 acres
eliminated from the unit at $1 per acre for the lease year February 1,
1966, to January 31, 1967. Although, the land office did not specify un-
der what provisions of the lease or regulation it fixed the rental, it
apparently believed that upon elimination from the unit the 560 acres
were to be treated for rental purposes the same as the 1,840 acres—
that is, as lands on a known geologic structure not in a unitized lease.
43 CFR 3125.1(b) (2).

The regulation does mnot clearly set out how leases partly
within and partly without a unit are to be treated for rental purposes.
It distinguishes between “leases” unitized:and nonunitized, but not
between ones unitized only in part,-as SF 078932 now is. The lease
itself, however, is more explicit. Schedule A, which sets out the rents
and royalties to be paid under the lease, provides:

“fientals—To pay the lessor in advance on the first day of the month
in which the lease issues a rental at the following rates: .

(a) If the lands are wholly outside the known geologic structure of
a preducing oil or gas field :

(1) Forthefirstlease year, a rental of 50 cents per acre.

(2) Forthesecond and third lease years, no rental.

(8) Forthe fourth and fifth years, 25 cents per acre.

(4) For the sixth and each succeeding year, 50 cents per acre, -

(b) On leases wholly or partly within the geologic structure of a
producing oil or gas field :
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(1) Beginning with the first lease year after 30 days’ notice that
all or part of the land is included in such a structure and for each year
thereafter, prior to a discovery of oil or gas on the lands herein, $1 per
acre.

(2) On the lands committed to an approved cooperative or unit
plan which includes a well capable of producing oil or gas and con-
tains a general provision for allocation of production, for the lands
not within the participating area an annual rental of 50 cents per acre
for the first and each succeeding lease year following discovery.”

Since SF 078932 is partly within the known geologic structure of a
producing oil or gas field, the provisions of (b) are relevant. There
we see that under paragraph (1) the $1 per acre rental is due on all of
the acres in the lease if any of the land in the lease is included in such.
a structure. Paragraph (2), however, excludes from the $1 per acre
charge, only those lands committed to a unit agreement and not
within the participating area. It does not apply to lands not committed
to the unit agreement which, of course, could not be within the
participatinof area. The rental due on nonunitized land within a lease
unitized in part is set by paragraph (b) (1) and is, as the decisions be-
low held, $1 per acre.

Finally the appellant queries whether, even if NM 0560361 is to be
considered segregated as of July 1, 1960, he received the required
notice that part of that lease was in a known geologic structure and
that the rental would be $1 per acre per year. Such notice was, as we
have seen, given on April 25, 1957, prior to the segregation of the
parent lease. We can see no reason why that notice is not sufficient. The
segregation did not change the lessee or the terms or conditions of the
lease. Just as they carried over to the new lease, so a notice given a
lessee prior to segregation concerning lands later placed in the new
lease remains effective after segregation.

Accordingly, it is concluded that the decisions below correctly com-
puted the rental due on leases SF 078932 and NM 0560361,

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2. 2A(4) (a) 24 F.R. 1348), the
decision appealed from is affirmed.

Erwzst F. Hom,
Assistant Solicitor.



891 APPEAL OF MSI CORPORATION 89
April 16, 1968
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Contracts: Construction and‘ Operatiion: Drawings and. Specifications—
Contracts: Disputes and Remedies: Burden of Proof

Under a. contract for construction of a building and an adjoining open
plaza, where the specifications require the use of an asphaltic light-weight
concrete insulating fill for the plaza and roof similar to a brand-name
material conforming to specifications supplied by a producer of the brand-
name product, followed by a list of the required properties and characteris-.
ties of the material, and method of applieation, the contractor must es-
tablish by a preponderance of the evidence that the contracting officer
erroneously determined. that a different brand-name material offered as a
substitute was not substantially equal to the material named in the contract,
as required by other provisions of the eontract.

Contracts: Construction and . Operation: Drawings and Specifications—

Contracts: Construction and Operation: Protests—~Contracts: Forma-

. tion and Validity: Bid and Award—Contracts: Construction and Oper-

ation: Waiver and Estoppel '

Where the provisions of an invitation for bids clearly and explicifly re-

quire the bidder to furnish a material similar to a brand-name product, or

a substitute material determined by the contraating officer to be equal there-

to, the contractor, having remained silent during the bidding period without

protest and having made no inquiry of the contracting officer as to the avail-

ability of such brand-name material, or of a material substantially equal

to it, is not entitled after award to assert that the specification require-

ments are invalid for requiring the contractor to procure the material from

a sole source (the contractor’s post-award allegation being that it was un-
able to find a different source for a similar material).

Contracts: Construction and Operation: Drawings and Specifications—Con-
tracts: Construction and Operation : General Rules of Construction

The use of a “brand name or equal” type of specification does not con-
stitute a representation by the Government regarding the existence of ac-
ceptable substitutes for the brand-name product, nor does it constitute a
representation that an existing substitute would receive approval prior to
the submission by the contractor of date establishing the equality of such

substitute,
BOARD OF CONTRACT APPEALS

Appellant timely appealed the contracting officer’s denial of its
claim of $28,984.60 for increased comstruction costs. The additional
costs are alleged to be a result of being required to use a proprietary
product, specified by the trade name All-weather Crete, for the in-
sulating fill for the main and penthouse roofs and plaza deck of an
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office building. A trade name product called Permalite was proposed
for use by appellant as an equal to All-weather Crete. It was disap-
proved by the contracting officer because 1t did not meet the specifica-
tion requirements.

The MSI Corporation, appellant, and the contracting officer, rep-
resenting the Bureau of Reclamation, Denver, Colo., entered into con-
tract No. 14-06-D-5277, dated October 23, 1964. The contract required
construction, among other things, of a 14-story office building and
penthouse at the Federal Center, Denver, Colo. The contract, prepared
on Standard Form 23 (January 1961 Edltlon), included Standard
Form 23A, General Provisions (April 1961 Edition) containing the
standard clauses for Disputes and Material and Workmanship.

The contract price was $5,843,035. It was based upon bid schedule
of 14 items. Item 1, the office bulldmo was for a Tump sum amount of
$5,575,000. The contmct was to be completed within 720 calendar days
after the date of receipt of notice to proceed, plus any extensions of
time granted under the terms of the contract. -

Appellant’s claim is directly concerned with the insulating fill speci-
fied for use on the roofs and the plaza deck. The speclﬁcatlons for
the insulating fill are set forth in full below:

INSULATING FILL

1. GENERAL:

a. The Contractor shall provide insulating fill for roof insulating and for
insulation at plaza level as indicated on the drawings.

2. MATHERIALS:

a. Insulating fill shall consist of an asphaltic light weight cencrete fill similar
to All-weather Crete conforming to specifications supplied by Silbrico Corp.,
Chicago, I11. Insulation shall meet the following requirements:

(1) Moisture absorption not over 4.59% by volume when tested in accordance
with ASTM C209-60.

(2) Capillarity—No capillary action.

(3) Density—18 to 22 pounds per cubic foot.

(4) Load Indentation—06"’ identation at 40 pounds per square inch.

(5) Thermal Conductivity—.40 K Factor at 75 degrees F.

3. INSTALLATION: ’

a. Concrete deck shall be primed in accordance with manufacturers directions
prior to application of insulating fill.

b. Insulating fill shall be.spread over surface and screeded to such a depth that
when compacted, will conform to the grades and elevations indicated on the
drawings, and so that roof areas will pitch to drains.

c. Ingulation shall be compacted using roller of sufficient size and weight to
achieve the density specified. Finished surface of insulation shall be smooth and
even without low spots and irregularities which would tend to pocket water.



891 APPEAL OF MSI CORPORATION e 91
April 16, 1968

Government Exhibit No. 11, a brochure on All-weather Crete, con-
tains the following information about that product.

All-weather Crete roof deck insulation is a combination of two precisely manu-
factured products. One is an expanded volcanic Glass rock—the other a thermo-
plastle binder. These two products are carefully combined at the job-site to
produce a roof deck fill w1th a E-factor better than any other poured roof deck. .
insulatiomn.

After being mixed on the job-site according to exact specifications, the All-
weather Crete is hoisted to the roof deck and is thenk dumped into a waiting
power-buggy for easy transportation to any qut on the roof deck.

Screeds are adjusted to distribute uncompacted All-weather Crete to the thick-
ness -specified. Instrument leveling of low  spots in deck to minimize “bird
baths” at slight premium. All ‘equipment used is custom designed, and varies
with the type and size of deck.

Vapor transmission. An inter- connected chain of air spaces between the vol-
canic glass particles allows the lateral passage of vapor pressures. This “breath-
ing” action prevents pressure build-up in the ingnlation under the base ply of
roofing—a common cause of blisters and deterioration. AWC is virtually un-
affected by this vapor transmission and will remain stable.

The cover page of the brochure lists the following “All-weather Crete
ROOF DECK INSULATION—Applied by LICENSED APPLI-
CATORS,” and states that it was developed by SILBRICO.
Corporation. o ' 4 ' o

The five physical properties of All-weather Crete in the contract
specifications for Insulating Fill are the same as those given in the
brochure under “Physical Properties.”

The areas where the insulating fill was required to be installed were
on the roofs and the plaza deck. The roof areas consist of the roof over
the main br uilding which was enclosed by parapet walls and the pent-
house, whch was a-small area with the roofing extending to the edge
where it terminated against a roof stop. The lq,rgeat area was the pla.m
deck which occurred at the lobby level. The plaza deck surrounds the
building, is exposed to the elements, and is subject to pedestrian traffic.
The rooms on the ground level beneath the plaza deck are devoted to
working or service areas.

The plaza deck was constructed of a 4 inch reinforced concrete
structural slab supported on reinforced concrete joists 18 inches in
depth; an asphalt primer was mopped on top of the slab, with the
insulating fill, having a maximum thickness of 4 inches, applied over
the primer; a neoprene sheet of waterproof material was placed over
the insulating fill; 14 inch asphalt impregnated board covered the
neoprene sheet; and a 3 inch concrete slah-wearing surface covered the
asphalt board.
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The roof of the main building was the same as the plaza deck, except
a built-up roof instead of the heavy roofing felt and 3 inch concrete
slab-wearing surface, was placed on top of the neoprene sheet. The
penthouse roof was the same ag the roof for the main building except
that steel joist and steel deck replace the reinforced concrete slab and
joists.

Hellmuth, Obata, and Kassabaum, Inc., Architects, St. Louis, Mo.,
designed the office building and prepared the contract drawings a.nd
specifications for the contracting officer. The Architects also were re-
sponsible for the approval or disapproval of data, drawings, and
materials proposed for use in the construction.

The contract contained two separate provisions dealing with brand
or trade name references. One of the provisions was a part of a clause
in Standard Form 23A, General Provisions. It reads as follows:

9. Materials and Workmanship.
( El) %o

* % * [Jnless otherwise specifically provided in this contract, reference to any
equipment, material, article, or patented process, by trade name, make, or catalog
number, shall be regarded as establishing a standard of quality and shall not be
ohstrued as limiting competition, and the Contractor may, at his option, use
any equipment, material, article, or process which, in the judgment of the Con-
tracting Officer, is equal to that named. The Contractor shall furnish to the
Contracting Officer for his approval the name of the manufacturer, the model
»:number and other 1dent1fy1ng data and information respecting the performance,

capacity, nature, and rating of the machinery and mechanical and other equip-
ment which the Contractor contemplates incorporating in the work. When
required by this contract or when called for by the Contracting Officer, the
Contractor shall furnish the Contracting Officer for approval full information
concerning the material or articles which he contemplates incorporating in the
- work,

The other provision which is part of the General Requirements, Divi-
sion 1, Section 1A, dlﬁ'ers from the one in Standard Form 23A and

reads as follows:

19. Reference Specifications:
5 % % £ % % *

The references to materials, wherein manufacturer's products or brand are
specified, are made as standards of comparison only as to type, design, character,
or quality of the article desired, and do not restriet bidders to the manufacturer’s
products or the specific brands named. It shall be the responsibility of the con-
tactor to prove equality of materials and products to those referenced.

This provision was referred to in Supplemental Notice No. 1, dated
September 23, 1964, which amended certain provisions of the drawings
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and specifications. It added the following subparagraph (b) (9) to
paragraph 2, Division 1, Section 1A, of the spemﬁcatlons :

2. Bxplanation of the Specifications:

(9) Regardless of any statements to the contrary throughout these specifica~
tiong, the provisions of Paragraph 19, Section 1A, Division 1 regarding manu-
facturer’s products and brand names shall apply.

Appellant by letter of December 29, 1964, submitted to the Architects
Resident Representative, hereafter called Architects, the name of
a product called “Permalite” for use as the insulating fill specified.
Upon receipt of appellant’s request to use Permalite for the insulating
fill, the Architects referred the matter to their Consulting Engineers,
Ketchum, Konkel, Ryan and Fleming, hereafter referred to as KKRF.
A meeting took place and KKRF advised the Architects by letter
dated January 7,1965:

We do not recommend the substitution. of Permalite concrete insulating fill
especially on the plaza level for the reasons explained by Mr. Nickel in our
meeting today, but we feel your office should make the final decision.

On January 8, 1965, the Architects advised appellant “It is the opinion
of the Archltects and KKRF that Permalite is not an equal to Tuferete
as specified.”

Government Exhibit No. 10, consists of two brochures, “Perlite
Concrete Aggregate” and “Permalite Concrete Aggregate.” The bro-
chure on Permalite describes the material as follows:

) ~ Permalite is a registered brand name of premium quality expanded perlite

aggregates produced by licensed franchises of Great Lakes Carbon Corporation.
Perlite is a type of volcanic glass rock containing trapped water. When heated
above 1500° F. the crude perlite particles expand and turn white—much like
popcorn—as the trapped water vaporizes to form microscopie cells or voids in the
heat softened glass. The resulting honeycomb structure accounts for the light
weight and excellent thermal insulation of expanded perlite. .

Permalite expanded. perlite is ome of the most efficient insulating materials
known. When mixed with portland eement it produces concrete that offers up
to 20 times more thermal insulation than ordinary concrete.. A 2-inch th1ckness
has an insulating value equivalent to a 1-1nch insulating board.

Some of the physical properties of Permalite given in the brochure
are as follows: Density, oven dry, pounds per cubic foot 22; Thermal
Conductivity “K,” .51; Indentation strength, 70 pounds (reqmred to
nnbed 1/2 inch b‘111 A 1nch)
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On. January 11 and 13, 1965, appellant advised the Architects that
Permalite was technically equal to All-weather Crete. Technical data
on Permalite was submitted with the following remarks:

Permalite is referred to in the trade as Perlite as opposed to All-Weather
Crete, while tufcrete is the specified lightweight insulating fill. The enclosed
technical data clearly bears out that with a: slight increase in thickness that
Perlite will give adequate insulating value and that it gives a substantially
greater load bearing quality. With the  above information we feel that an

equal value is borne out.

Permalite was again rejected by the Architects’ Ietter dated Feb-
ruary 2, 1965. Its rejection was based upon comments contained in a
letter dated January 28, 1965, from their St. Louis Office. The reasons
for the rejection are given below

1 Permalite will not provide the vapor barriers in the roof fill that will be ob-
tained by the use of All-Weather Crete. All-Weather Creté having an asphaltic
emulsion as the binder requires that the structural deck be mopped: with a
sealer before the applicaition of the fill material. This would provide a vapor
barrier below the fill material rather than directly below the roofing. material
The vapor bartier directly below the rooﬁng could result in the rooﬁng materlal

- blistering at a later date.

2. The Permalite bemg a material which tends to expand due to a rise in
temperature, -and not to contract. This could possﬂoly result in expansmn
oceurring which results in problems around the perimeter of the bulldmg All-
‘Weather Crete will not do this,

3.  Permalite 1nsu1at1ng fill indicates a: density of 22#-—oven dry. Under the
installation and location conditions, it is not probable that oven dry conditions
will ever be present..All- Wedther Crete having an: asphaltic ‘binder is more 1m-
pervious to moisture and as such, would mamtam the density spec.lﬁed

4, 'We can-only ‘presume that KKR ‘& F's obJectmn to -‘Permalite 1nsulat1ng i

fill being used for the Plaza area 1s based- somewhat on our’ opmwn

Efforts were continued by. rLppellant to obtain. ‘zpproval of Pe1 nnhte
as the insulating fill without success. They culminated in a letter from
the Architects dated August 26, 1965, which reiterated the reasons
given earlier for not approving Permalite. The letter ended as follows:

The spemﬁcatmns enumerate the requirements for the 1nsulat1ng fill. The
material proposed—Permahte—does not satisfy these requirements. Any material
to be used as “Insulatmg Fill” must meet the contract requirements, - .

We will be glad to consider other materials. However, any material proposed
must meet the specification requirements for the particular area and conditions
indicated by the Contract Documents.

Appellant dispatched a letter on September 3, 1965, in reply to the
Architects’ letter of August 26, 1965, dlsapprovmg Permalite stating
inpart:
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‘We have spent considerable time in attempting to find a material similar to
All-weather Crete. We have exhausted every avenue of investigation' and while
realizing that it is not'the architects’ responsibility to name a similar material or
manufacturer; we never the less: requested that your office apprise us of :same.
Inasmuch as this has not been forth coming we are contending that the specifica-
tions as written are based on a proprietary item.

%% % Pyarther-more if All-weather Crete is the only acceptable installation we
shall follow the decision from your office but at the same time register our claim
for the difference in installations between All-weather Crete and a Perlite
material.

The Architects reply on September 22, 1965, as follows:

* % * Please be advised that when the specifications were prepared an asphaltic
light-weight concrete fill was specified in Division 7, Section 70, Paragraph 2 of
the specifications, a material meetmg the requirements of subparagraph 2a
(1) through (5) was found necessary to provide a material resistant to moisture
and to provide a satisfactory vapor barrier. The All-weather Crete supplied by
Silbrico Corporation meets the specified requirements while Permalite does not.
We are unable to furnish you the name of another manufacturer who makes a
product which meets-the specifications. However, it is my understanding that
“All-weather Crete” is the name of a material which can be manufactured and
installed by any one wishing to do so.

As stated above and as you have been previously advised, Pelmahte is not
acceptable for the insulating fill for the roof deck and the plaza level. If you are
unable to submit any other produﬂt for our approval, the All-Weather Crete
should be quite satlsfactory for the purpose intended when it is properly installed
as spemﬁed

Your position is difficalt to complehend smce there has been no change in the
requirements and no exceptlons were included Wlth your hid.

This is the architect’s final decision in this matter and we must ask that you
proceed accordingly. .. - :

Attempts +were continued to win approval of Permahte for use as
insulating fill to no avail. Finally, the engineering and authorized
representative of the contracting officer advised appellant by letter
dated December 29, 1965, that since the Architects did not-agree that
Permalite was equal to the specified All-weather Crete, and appellant
had failed to establish that it was equal, appe]lant should proceed in
- accordance with the instructions contaived in the Architects’ letter of
September 22, 1965, a copy of which was enclosed. :

Appellant accepted the engineer’s letter as the final decision of the
contracting officer and by letter of January 3, 1966, a little more than a
year after the first attempt to get Permalite approved, filed a claim in
the amount of $28,984.60 for the additional cost. On March 7, 1966, a
“Findings of Fact and Decision by the Contracting Officer” was issued
to appellant in which his claim was denied in its entirety. ‘
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The Findings of Fact included the following tabulation comparing
the Properties of All-weather Crete and Permalite.

10. The following tabulation of comparative properties was extracted from the
technical data as shown in Sweets’ Architectural Catalog, 1964, for the two
products mentioned above in these findings:

Permalite concrete with Permalite perlite

Properties All-weather Crete aggregate*
Moisture Not over 4.5% by volume No information available.
absorption. when tested in accordance
with ASTM C209-60.
Capillarity ... .- No capillary aetion...._______ No information available.
Density . ..._-._ 18 to 22 pounds per cubic 22 to 36 pounds per cubic
foot. foot (oven dry).
Load 0.06-inch indentation at l-inch-diameter disk—185
Indentation. 40 pounds per square inch. pounds per square inch,

failure Y4-inch-diameter
ball—70 pounds per square
inch to embed ball to 14 its
diameter (22 pounds per —
cubic foot density).

Thermal 0.40 K factor at 75 degrees F_ 0.51 to 0.77 K factor.
conduectivity.
Curing time_.___ None (applied hot & dry)__.__ Similar to curing for regular
concrete,

Binder_ . _._____ Thermoplastie .. .. _____.__ Portland cement.

Aggregate______ Expanded voleanic glass rock. Expanded voleanic glass rock.

Joints___.______ Monolithie, sufficient re- Required at edges and at

' siliency.to prevent lateral vents, 1-inch expansion
pressure. Does not require joint or 1-inch air space.
expansion strips.

Thickness__.___ 4-inch maximum shown on 5.1-inch maximum required
drawmg - for same thermal resistance:

*Data is same in Permalite concrete aggregate for roof decks and floor fill, Catalog No. C15, 1964 (A.L. A,
File No. 4-E13 and 37-B-2).

It then gave the following reasons for not approving Permalite :

11. Referring to Paragraph 5 above, the specifications require that the insulat-
ing fill shall be an “asphaltic” lightweight concrete fill. As shown in the tabula-
tion above in Paragraph 10, the binder for Allvweather Crete is thermoplastic
whereas the Permalite binder is Portland cement. Permalite -does not meet the
specifications in this respect.

As shown in Paragraph 10 above, the density of Permalite is listed as 22 to 36
pounds per cubic foot (oven dry). An oven dry condition could never be achieved
for Permalite under installation comditions; therefore, the density of Permalite
would exceed the permissible density of 18 to 22 pounds per cubic foot required
by the specifications. .

The thermal conductivity of Permalite from 051 to 0.77 K factor, as listea
in Paragraph 10 above, exceeds the conductivity of 0.40 K factor at 75 degrees
F as specified in Division 7, Section 7C, Subparagraph 2a. (5) of the specifications.
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" As shown in Paragraph 10 above, 1-inch expansion joints or 1-inch air spaces
are necessary-at edges and around vents (deck drains) when Permalite is used,
whereas All-weather Crete is monolithic, resilient, and does not require expansion
strips. The expansion and contraction of the Permalite over the bonded sheet
neoprene would, with repeated movement, rupture the neoprene membrane.

Both moisture absorption and capillarity are important in considering the
comparative properties of the two products since both properties are listed in
the specifications (see Paragraph 5 above, 2a. (1) and (2). The specifications
for Permalite are silent in both of these properties.

The drawings show a maximum thickness of 4-inch for the insulating fill. A
5.1-inch thickness of Permalite insulating concrete fill would be required for the
same thermal resistance. The details of the building are such that the greater
thickness cannot be tolerated.

12. In view of the deficiencies of Permalite properties as outlined in Para-
graphs 10 and 11 above, and I find that the contractor has failed to prove the
equality of the proposed substitute to the specified product and that the con-
tractor has not proposed an equal substitute. Accordingly, there is no proper
hasis for a claim that the Government increased the contractor’s costs by refusing
to approve an allegedly equal substitute material. The claim is therefore denied.

At the hearing, appellant’s witness, Mr. Arthur Masbruch, an em-
ployee of the Commercial Testing Laboratories of Lakewood, Colo.,
testified that he had tested for density three samples of material that
had been furnished to him for that purpose. Later testimony developed
the information that these samples were All-weather Crete materials -
(installed by the appellant) that had been cut from the upper plaza
level on the west side of the building. No samples were taken from the
roof of the building. The tested materials were found by Mr. Masbruch
to have an average density of 26.26 pounds per cubic foot (Tr. 11).

- Appellant’s next witness was Mr. J. D. Moore, III, Project Man-
ager for appellant concerning the construction of the building. On the
day prior to the hearing, he had observed the taking of the samples
‘that were later tested by Mr. Masbruch (Tr. 12). He also testified on
cross-examination that the samples were taken from a single panel 30
feet by 80 feet in area. Mr. Moore solicited the contract from All-
weather Crete (Appellant’s Exhibit A) and had previously obtained a
proposal (Appellant’s Exhibit B) from the Permalite Company (Tr.
15, 16). About 90 percent of the insulation had been completed at the
time of the hearing. He was unable to state whether the density found
by Mr. Masbruch was representative of any other locations on the
building (Tr. 21). The occasion of this project was the first experience
Mr. Moore had with the use of All-weather Crete (Tr. 23). Some leak-
age had occurred in the plaza, but Mr. Moore was not certain as to the

299-724—68——2
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cause. It could be coming from around the edgeb of the sheet neoprene
(Tr. 24,925).

Mzr. Robert L. Boyle, a well- quahﬁed consultlno engmeer who had
been employed by the appellant from 1958 to 1964, testlﬁed on behalf of
appellant. Mr. Boyle stated in substance that because of the published
information as to superior insulating qualities (K factor) of All-
weather Crete as compared with Permalite, there would be a certain
increase in the amount of heat loss if Permalite were used in the roof
of the building. Based on the use of oil for heating, an area of 23,000
square feet of roof and the same thickness of material, the ‘deltlonal
total cost of heating would be.about $2,000 to $3,000 over a 20-year
period if Permalite were used instead of All-weather Crete (Tr. 35).

Upon cross-examination, Mr. Boyle testified thathe had not included
in his calculations any cost factors for air conditioning, that he was not
familiar with the building, and did not know its size. He had not seen
the drawings. It was his opinion, however, that the additional cost of
air conditioning would not be significant (Tr. 88, 89, 40). Mr. Boyle’s
testimony completed the appellant’s evidence at the hearing.

The Government’s case was based on the testimony of Mr. George
Kassabaum, a partner in the firm of architects that had designed the
building. Mr. Kassabaum was well qualified by education, and by expe-
" rience in teaching architectural subjects, as well as in design of a num-
ber of different types of large public buildings, housing projects, uni-
versity and school structures, and other Federal bundmgs (Tr 45)
e was the only witness at the hearing who had previous exper 1ence in
the use of All-weather Crete as well as with Permalite.

Mr. Kassabaum testified that the primary function of the asphaltic
light-weight material specified in the contract was that of providing
insulation (Tr. 52). Problems of leakage of roofing materials had been
prevalent in his recent experience with various combinations of insulat-
ing materials (having water resistant characteristics) with other ma-
terials, including those of a waterproofing nature. The comparative
success of these combinations depends somewhat upon weather con-
ditions at the time of installation and the skill of the workmen (Tr.
52). No positive guarantee against leakage is feasible with any com-
bination of materials (Tr. 55).

Mr. Kassabaum testified with respect to the contl act spemﬁcatlons
and requirements for insulation material as follows, with comparisons
between All-weather Crete and Permalite as to compliance with those
requirements:
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(1) Moisture absorption not over 4.5 percent. This requirement is
met by All- Wewther Crete. Permalite is much more absorptive (Tr. 58,
69).

(2) Capillarity. No capillary action permitted. This requirement is
met by All-weather Crete. Permalite allows water to pass through it
much more readily. This could reduce further its effectiveness as an
insulator and would, in the judgment of Mr. Kassabaum, eventually
cause some chsmtegmtmn of the material if water or vapor were to
come in contact with it. Whether these conditions develop depends on
the effectiveness of the Wmterprooﬁnrr materials used above and below
the insulation. Problems often arise that would prevent the obtaining
of a perfect seal that is sought by the use of waterproofing material
above the insulation. These problems increase the importance of in-
sulation that has little or no capillary action (Tvr. 58, 65)
~ (3) Density. 18 to 22 pounds per cubic foot. ThlS is met by both
products. according to the published data previously referred to, al-
though the limitation of “ovendry” as to Permalite describes a condi-
tion that could not be obtained during construction in the field, in
Mr. Kassabaum’s opinion. At the time the Permalite materials are
mixed, water is added to the.cement, so the water is already ¥ present in
the concrete. Also, rain or molsture in the air Would aﬁect this factor
(Tr. 59, 65, 66). ‘ :

(%) Lmd 1ndant1t10n Thls 1eqmremenu is met by both product:
(Tr. 66). )

(5) Thermal conductlmty (0. 40 K factor at 75° F. ). This is met Ly
All-weather Crete but not by Peunthte Even if it were possible to
apply Permalite in'an ovendry condition, its thermal conduct1v1ty (0.51
to 0.77 K factor) would be about 25 percent less effective ds insula-
tion than the asphaltic material. Where the ooncrete is miixed with the
normal amotint of 25 pement water, Pernmhte Wovld hzwe about a 1 00
K factor (Tr. 69). ‘

Other properties of the materials that would have an effect upon
the comparative desirability of the two ploducts are as follows, ac-
cording to Mr. Kassabaum:

(a) All-weather Crete is a stable material that does not exp‘tnd
beyond the normal expfmswn of concrete and other materials in a
bulldmg Permalite requires a one-inch air space or one-inch expan-
sion joint, according to the Permalite catalog, to separate it from all
walls, vents or other projections (Tr. 63,67). ‘

(b) All-weather Crete can be mbta,lled at any time, while Permalite
cannot be installed when temperatures near or below 40 degrees are an-
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ticipated, according to the catalog. Under such conditions Permalite
must be protected, hot water must be used and the deck must be heated
underneath (Tr. 63, 67). If rain occurs, the area must be dried out
before application.

(¢) All-weather Crete can be formed easily to slope toward drains,
and can be patched easily or added to in case of low spots: Permalite is
wet, and tends to flow. It cannot be patched easily, must be cut out and
replaced in the event that such repairs are required (Tr. 63,67).

The aggregate used in both products is perlite, an expanded volcanic
glass rock. The Permalite firm licenses its applicators (as is the case
with the Silbrico Corporation). However, since there is no patent in-
volved, we conclude that the term “license” as used here, refers only
to the r1ght to use the names of the companies and the brand names of
their respective combinations of perlite with asphaltic binder in the
case of Silbrico Corporation and All-weather Crete, and the mixture
of perlite with cement and water as promoted by the Permalite Com-
pany under its brand name. '

Mr. Kassabaum stated that the National Roofing Contractors As-
sociation doés not recommend the use of Permalite on a concrete roof
deck because of the moisture it contains, which turns to vapor under
a high sun. The heated vapor creates blisters in the roofing material
of waterproofing material. In order to prevent such results, the As-
sociation recommends venting the areas about once every 1,000 square
feet. This would not have been feasible on the deck or plaza which
was intended to be used without such obstructions as a, pleasant and
attractive walking and viewing area. Vents could be used on the roof,
but in both areas the vents could be invaded by wind-driven rain or
snow, causing leaks (Tr. 69, 70).

It was Mr. Kassabaum’s opinion that the use of Permalite on the
deck and the roof would require additional expenses, such as more
equipment for steam heat, electricity, air conditioning, etc. The cost of
amortizing these increases would be about $1,975 per year over a 20-
year period (Tr. 72).

If the Government had been reaulred to accept Permalite as a
substitute, it would have been his recommendation to increase the
thickness by about 2 inches. This would have created other difficulties
such as with thresholds and interior floor levels. Hence, it would prob-
ably have been necessary to settle for less thickness (Tr. 78, 74). The
necessity for use of expansion joints with Permalite would have
raised additional problems respecting the gap next to the neoprene
sheet, and some type of support for the neoprene (Tr. 74).
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Permalite moves a great deal more with extremes of temperature
than the asphaltic material. This would have put additional stress on
the neoprene sheet and counld certainly open up the expansion joints
required with the use of Permalite (Tr. 74).

Mr. Kassabaum’s previous unsatisfactory experience with Permalite
in some projects involved considerable delay periods because of rain
that compelled the postponement of roof construction. In one case,
discoloration of the interior acoustical board due to moisture, appeared
two or three years after the building was occupied. There was no evi-
dence of leaks or dripping and the conclusion reached was that the
moisture came out of the Permalite (Tr. 76). It would be possible to
use Permalite on the penthouse roof with a minimum of interior prob-
lems, because it had a steel deck instead of the concrete used on the
plaza and remaining roof area.

Upon cross-examination, Mr. Kassabaum testified that concerning
all types of structures, including steel structures, there is a more wide-
spread use of Permalite or Zonalite (a vermiculite type of lightweight
aggregate) than of All-weather Crete.

At the time the use of Permalite was requested, the plaza deck had
not been poured, and Mr. Kassabaum conceded that it might have been
possible to change the building dimensions so as to decrease the height
of the ceilings below by one or two inches, to accommodate the added
thickness of Permalite. However, Mr. Kassabaum was not certain as
to the clearances required below for mechanical equipment. It would
have been possible to increase the thickness of Permalite on the roof
for the purpose of increasing its insulating quality (Tr. 82, 83).

Mr. Kassabaum emphasized that All-weather Crete moved or ex-
panded less than Permalite, and that Permalite- moves more than
other materials that go into buildings. It is for this reason that Per-
malite requires expansion joints. Its movements would also have more
of an abrasive effect on the neoprene inner layer than would All-
weather Crete, according to Mr. Kassabaum. In his experience with
All-weather Crete there never had been any difficulty with its
expansion.

There is no patent or limitation concerning the combining of perlite
and asphalt. Both materials are available anywhere (Tr. 91).

Mr. Kassabaum testified further on this point as follows: (Tr. 90)

Q. In your opinion then, and knowing the previous clause in Division 1, what
material is equal to All-weather Crete? or similar?

A. In my opinion, there are asphaltic—any combination -of asphaltic and
Perlite would be similar to All-weather Crete.
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Q. In your op«unon that is the only thing that would be equal then is any
combination—
A, —1T think we need the asphaltic binder.

Concerning the availability of All-weather Crete the Government
offered Exhibit No. 20, a letter from a Vice President of Silbrico Cor-
poration, which explained its availability in this manner:

The All-weather Crete specified on the Bureau of Reclamation is an asphaltie
insulating comcrete which is a non-proprietary item.

TFhere is no patent held by our é'ompany for this product or its application.
Any firm who would care to invest appreximately $60,000 for equipment can be
in this business. However, to come up with a finished product to meet the
specifications would require people skilled in the application of this material.

The architect also testified (Tr. 91) as follows on the availability of
All-weather Crete:

Hearing Official: Do you know what other suppliers there are of a material
similar to All-weather Crete?

The Witness : You mean now, as far as the licensing responsibility ?

Hearing Official: Licensing or sources of supply-other:than Silbrico.

The Witness: I think the source .of supply—it’s my understanding that this
is available anywhere. Combining Perlite and asphalt, there is nothing patented
or lmited about that. Now; as far as I know, the Sﬂbmco Company are the only
ones that are licensed appucatms The applicators are across the country and I
do not know of a company that licenses applicators.

Earlier the architect had testified (Tr. 56) as follows in answer
to a question concerning perlite and asphalt:

Q. Where are these components obtainable?

A. As far as I know, anywhere, Everywhere. )

Q. Can you buy these component materials from more than one supplier? .

A. Yes.

Appellant introduced Exhibits A and B at the hearing. Exhibit A
was deseribed as the contract between All-weather Crete and appellant.
Actually, the contract was with R-P All-weather Crete Co., St. Louis,
Mo. The amount is indicated as $52,000 and it is dated January 7, 1966,
about one year after appellant had first requested approval of perlite.
Exhibit B was described as the proposal by Construction Specialties
Co., for the perhte The amount of the perlite proposal is indicated as
$28 180 and it is dated January 12, 1965. Both exhibits cover the insu-
lation fill for roofs and plaza deck required by the contract specifica-
tions. The difference between .$52,000 (the contract amount for
All-weather Crete) and $28,180 (the amount of the proposal for
Permalite) is $23,820. Appellant’s claim for additional costs is
$28,984.60. No other evidence was introduced nor was any testimony
given concerning the two exhibits or the amount of appellant’s claim.
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As required by the contracting officer, appellant used All-weather
Crete for the insulation fill on the roofs and plaza deck.

The [Issue

The issue involved is whether the Government had a right, under the
specifications of the contract, to disapprove a substitute insulating
fill material offered by appellant, because it was not equal, in the judg-
ment of the contracting officer, to the brand named product specified,
as required by Pamgmph 19 of the Reference Specifications.

For reasons given below, the Board concludes that the contracting
officer properly exercised his right to disapprove the substitute insu-
lating fill material offered because it was not equal in several impor-
tant respects to the specified brand name prod uct. '

Appellant contends that the Government, by insisting that the sub-
stitute insulating fill material offered be equa,l to the prlnclpal or im-
portant specification requirements of - All-weather Crete, actually
specified.a proprietary or sole source product.

The Government advanced the following arguments to refute pr-
pellant’s contention. 1. One of the basic premises behind the con-
struction of any Government specification is that it is the Govern-
ment’s responsibility to state the products and design which will meet

‘the Government’s minimum needs. 2. If a prospective contractor has
any objections concerning the design, the products therein, or the
restrictiveness of the specifications, he is required to object prior to
bidding orto refrain from bidding. 8. Having bid on and thereby ac-
cepted the specifications as written the contractor is in no position to
complain about the design or the products specified unless the design
is inadequate or impossible of construction. 4. The Government is
entitled to have the work performed in strict compliance with the
contract requu ements.

As a mere threshold obstacle that would defeat appellant’s clalm, it
is well settled that protests by pr ospeotlve bidders as to alleged re-
strietive specifications must be raised prior to bidding. It Would seem
that it was incumbent upon the appellant to make inquiries concern-
ing the availability of similar substitute materials or to seek clarifica-

1 Urban Plumbing and Heating do, ASBCA No. 9831 (December 30, 1968), 66-2 BCA

par. 6062 ; R. L. Pruitt Sheet Metal, Inc., ICA-560-5-66 (July 27, 1966) 66—-2 BCA par.
5714, and authorities cited therein.
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tion from the contracting officer prior to bidding.? No testimony was
offered by appellant to indicate that at the time of bidding it was in
complete ignorance of the circumstances, well known to it since the
award, that Silbrico and its applicators seemed to be the only known
sources for mixing and applying the combination of perlite and as-
phalt. Appellant is a contractor of some experience in the construction
industry.

There is no evidence that in advance of the award the Government
possessed knowledge of the characteristics or limited sources of All-
weather Crete, that was superior to information known or available
to appellant and to other bidders, through catalogs issued by Silbrico.
No witnesses were called by appellant to testify whether its bid was
based on the use of Permalite or on the use of All-weather Crete, and
there is no evidence before us, such as cost estimates and working

" papers used in preparation of appellant’s bid to prove whether its hid
included the estimated cost of Permalite or All-weather Crete. Ap-
pellant’s project manager testified that he had no previous experience
with All-weather Crete, but that was all that was offered on the
subject. . :

Wholly apart from the considerations discussed above, appellant
is faced with a double difficulty which it has failed to overcome. We
have long held, as have the courts, that an appellant must show by a
preponderance of the evidence that its claim is valid.? It has a similar
impediment in the contract language quoted earlier, that stated:

It shall be the responsibility of the contractor to prove equality of materials
and products to those referenced.

Here, the majority of the Board finds that the Government has
demonstrated by a preponderance of the evidence that Permalite was
not equal, in several substantial respects, to All-weather Crete.

Appellant takes the novel position in its reply to the Government’s
post-bearing brief that it declined to assume the cost of developing
an asphaltic binder for insulating concrete, in view of the fact that
the contract provides for supplemental specifications to be furnished
by the Government, and this the Government failed to -do. Accord-

® Gelco Builders et al. v. United Statés, 177 Ct. Cl. 1025, 369 T, 2d 992 (1966);
R. B. Hall Construction Company and Clarence Braden, a Joint Venture, IBCA-465-11-64
(September 26, 1967), 67—2 BCA par. 6597, quoting Oonsolidated Hngineering Company,
Inc. v. United States, 98 Ct. ClL 256, 280 (1943) : “We think that plaintiff, aware of an
ambiguity, perhaps inadvertent, in the defendant’s invitation to a contract, could not
accept the coniract and then claim that the ambiguity should be resolved favorably to
itself.”

3 Connolly-Pacific Co. et al. v. United States, 175 Ct. CI. 134, 358 F. 2d 995 (1966) ;
R, E. Hall Construction Company et al., note 2, supra,; Vitro Corporation of America,
IBCA-376 (August 24, 1967), 74 1.D, 253, 67-2 BCA par. 6536, and authorities ecited.
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ingly, appellant asserts that this failure on the part of the Government
constituted a change. '

Appellant is mistaken in its reading of the contract terms. We
again quote a part of those terms: ' !

2. Materials: -

a. Insulating fill shall consist of an asphaltic light weight concrete fill similar
to All-weather Crete conforming to specifications supplied by Silbrico Corp.,
Chicago, I1l. (Italics added.)

Appellant does not identify the contract provisions to which it
has referred as requiring that the Government must furnish supple-
mental or more detailed specifications to bidders if such details are
not available from the manufacturer. The contract provisions for
Reference Specifications in Section 1A (a portion of which has been
quoted earlier) requires the Government only to furnish or make avail-
able for examination Federal Specifications, Bureau of Reclamation
Specifications, and information as to the availability of other specifi-
cations. There is no evidence that the Government was in possession
of or could have at any time secured such detailed Silbrico specifica-
tions. In fact, the main thrust of appellant’s previous arguments was
that All-weather Crete could only be obtained from applicators li-
censed by Silbrico. It is obvious from examination of the Silbrico
catalog * that the method of mixing the materials at the job site and
the proportions of the ingredients constituted the data that appellant
lacked, and this data was not available except to applicators whose
crews had been trained by Silbrico for this work, using special ma-
chinery that was ‘“custom-designed” for various types and sizes of
decks. :

Keeping in mind the realities and practical considerations involved,
one might well inquire concerning the purpose that would have béen
served if appellant had been able to obtain such detailed specifica- -
tions from Silbrico.. The Perlite and Permalite catalogs® contain
tables of mix designs and instructions for various purposes, using
perlite aggregate, water and portland cement, to be mixed at the job
site or in transit. However readily the Permalite specifications might
be obtained. (as opposed to those for All-weather Crete), it should
not be presumed that appellant expected to invest in the equipment
and training necessary to become a licensed Permalite applicator or
“franchisee.” Quite the contrary, for appellant’s Exhibit B is a pro-

+ Government’s Bxhibit 11.
5 Government’s Exhibit 10,
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posal from a Permalite applicator, and it is evident from the Perma-
lite catalog that mixing equipment is required as well as equipment
for depositing and screeding the mixture in a continuous operation
until a panel or section is completed (Curiously enough, the Perma-
lite catalog lists Silbrico Corporation as a Permalite franchisee).
Hence, the only evidence before the Board concerning this aspect
points to an intent on the part of appellant to use a subcontractor with
equipment and trained crews to mix and apply Permalite if that
product should be approved, just as it was necessary with respect to
All-weather Crete.

The majority of the Board considers the rules stated in 7he George
Hyman Construction Company v. United States, to be dispositive
of this appeal. Appellant’s brief is critical of the application of that
decision to the facts we have here, on the ground that Hyman involved
an alleged subjective judgment by the architect concerning the color
and appearance of substitute granite as compared with the specified
type from a certain quarry. Actually, the limitations in those specifi-
cations are quite similar in effect to the specifications in the instant
appeal.” Moreover, the decision rests on broad principles that are for
general application to all cases of this kind. The Court said in part:

* % #* the Board specifically rejected plaintiff’s claim that section 20-8 of

the specifications constituted a representation by the defendant regarding
either the  existence of acceptable substitutes for the named stones, or, as
plaintiff further alleges, a representation that one of these existing substitutes
would receive approval. We concur in the Board’s rejection of this argument.

#* k% Mo construe (that is, to limit) the “substitution clause” as requiring
the use of known substitutes would be as unreasonable, in this instance, as
defendant’s demand in Rust that a contract specification be met by the use
of an unknown product. Indeed, to accept plaintiff’'s view of the matter would
result in placing defendant in the position of having to accept as a substltute a
granite which it could as readily have specified by name, * * %

There was no favoritism or preference involved and the ]udgment of
the contracting officer was reasonably exercised. The majority opinion
did not disregard the language of Clause 9 and Paragraph 19, as
stated in the dissenting opinion. It is plain, however, that appellant

8177 Ct. CL 318, 366 F. 2d 1015 {1966).

"The contract specified “Granite indicated on the drawings as Type “A” shall be
‘Milford Pink’ as quarried by the H. 1. Fletcher Company, West Chelmsford, Mass.,. * * *

“Naming of Stone.—The naming of granites is for the purpose of indicating the type
that is required, but is not intended to exclude any granite having the characteristics

which in the opinion of the Service, are so nearly like those names that they will give
practically the same effect.”
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disregarded 1t The prOVlSlOllS were not hidden away in fine print on
the back pages of the contract. The invitation for bids contained
clear and prominent warnings in large type with respect to all of the
requirements that should hwe been heeded by the contractor.

The Melrose case, cited in the minority opinion, is clearly distin-
guishable from the instant appeal. Melrose involved Federal specifi-
cations, and a credit was offered for use of a less effective insulation
board, in lieu of the specified “Foamglass” insulation. No price reduc-
tion was offered here. There were no problems of conflicting dimensions
in Melrose (which involved roofing only), and there were no other
ob;ectlonable features such as we hwe here, concerning the necessity
for expansion joints, venting the plaza and p0551b e blistering of the
roof, to name but a few, if Permalite were to be used.

Contrary to intimations in the minority opinion, the appellant had
every reason and duty to ascertain, prior to bidding, whether any other
mixture of asphaltic concrete similar to All-weather Crete were avail-
able, if it intended to offer any substitute. As stated in Hyman, supra,
the contract provisions respecting substitutes are not representations
regarding the ewistence of acceptable substitutes. In this connection,
appellant has introduced as “Exhibits” attached to its post-hearing
brief and later briefs, for example, specifications for asphaltic concrete
materlals intended for roads or for purposes other than for roofs and
decks. This is negative evidence, together with appellant’s assertions in
correspondence prior to the hearing that it was unable after extensive
inquiries, to locate a source for a mixture similar to All-weather Crete.
But this is immaterial and is otherwise questionable as to its admissi-
bility because of its late submission.

The evidence at the close of the hearing indicated only that the
Government architect did not know of any other sources. It may well
be that All-weather Crete represents a comparatively new method of
combining an asphaltic binder with perlite. The majority finds it
illogical to say, as the minority seems to imply, that a new product,
clearly more suitable for the intended purpose than older types, must
* be excluded from the Federal procurement market because it carries
a brand-name and no similar and equal product can be found by the
bidder. . _

To paraphrase Hyman, the purpose of the substitution clause in a
situation such as existed in this case is to permit the approval of a
similar material not yet produced, or unknown to the Government at
the time of contract execution. For who can say with any degree of
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certainty at the time the specifications are prepared that no such
similar material exists, or that it will not become available after
contract execution ?

In the recent case of Fusco-Amatruda Co.% the Department of .
Transportation Contract Appeals Board, following and citing the
Hyman decision, stated :.

# % * The inclusion of an “or equal” clause in the contract does not constitute
a representation by the Government that a known acceptable substitute for the
named item exists. * * * A prospective contractor who bids for a contract to
furnish a “brand name or equal” product must, before bidding, assure himself of
the availability of the brand name product or an equal substitute. AERODEX,
INC., ASBCA No. 7121 [September 11, 19621, 1962 BCA par. 8492.

Conclusion
The appeal is denied.

Taomas M. Durstow, Deputy Chairman.

I coxcour:
Deax F. Rarzman, Chairman.

I-DisseNT For THE REASONS STATED
1x THE ArracHep OPINION.
ArtEUR  O. AwweN, Alternate
Member.

MR. ALLEN, DISSENTING

I cannot agree with the opinion of the majority because it does not
address itself to the real issue involved. In my opinion, the real issue
concerns the application of the “brand-name or equal” provisions con-
tained in the contract to the insulation fill specified by manufacturer’s
name as “All-weather Crete.” The record is clear that no other insulat- -
ing fill material is manufactured with an asphaltic binder as used in
All-weather Crete. The contracting officer insisted that the insulation
fill meet the requirements of All-weather Crete. The record is likewise
clear that at the time the specifications were prepared it was the inten-
tion of the Architect—who designed the building for the Government
and who prepared the specifications—that All-weather Crete was the
material that was to be used. An insulating fill commonly used for the
same purpose as that specified for All-weather Crete, with the brand-
name of Permalite, was offered as an equal but not approved because it
did not conform to the identical specifications for All-weather Crete.

8 DOTCAB No. 67-23 (November 24, 1967), 681 BCA par. 6745.
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By refusing to accept any other material as an equal to All-weather
Crete, the contracting officer completely. disregarded the plain lan-
guage of the contract and its Intended application to material that is
specified by brand-name or equal.

There is no disagreement that it is the Government’s responsibility
to specify products that will meet its minimum needs, and that can
include proprietary products. But where a proprietary product is
specified, and it is the only one that will meet the Government’s needs,
it is incumbent upon the Government to make that fact known by
inserting cautionary language in the specifications.® To hold that the
appellant is foreclosed from objecting to the use of restrictive specifica-
tions, because no protest was lodged prior to bidding, has no applica-
tion to this appeal. Appellant in reliance on the brand-name or equal
provisions in the contract, as he had a right to do, had no way of
knowing before bidding that a product specified by brand-name would
be a product the Government would determine to be the only one that
would mest its needs. There is nothing in the record, contrary to the
majority opinion, indicating that appellant knew before bidding that
he would be required to furnish All-weather Crete, the identical brand-
named product that was specified, and no other. To hold otherwise is
pure conjecture. There was likewise nothing in the specifications that
put appellant on notice to inquire about the manner in which the
brand-name provisions would be interpreted. Appellant had every |
right to expect that the brand-name or equal provisions. would bs
applied as they indicate. Although a potential contractor may have
some duty to inquire about a major patent discrepancy, or cbvious
omission, or a drastic conflict in provisions, he is not normally required,
absent a clear warning in the contract, “to seek clarification of any and
all ambiguities, doubts, or possible differences in interpretation.” 1

Clause 9—Materials and Workmanship and Paragraph 19—Ref-
erence Specifications contained the “or equal and brand-name” provi-
sions and they indicate how those provisions are to be interpreted when
a product is specified as “or equal” or by “brand-name.” It is most diffi-
cult to understand how those provisions can be discarded as having no
application to appellant’s claim simply because the contracting officer
chose to disregard them. A contracting officer’s discretion in this regard
is not absolute, nor may it be exercised arbitrarily.

"WPU Enterprises, Inc. V. Umted States, 163 Ct CL 1 (1963), 323 F. 24 874.
10 7'6id.

11 Noonon Construction Co., ASBCA No. 8320 (January 17, 1963), 1968 BCA par, 8638, .



110 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [75 LD.

One of the principal purposes to be served by those provisions, as has
been so aptly stated, is to discourage the potential monopolistic practice
of demanding the use of brand-name or designated articles or products
in Government contracts and to bar procurement officials from choos-
ing a particular source either out of favoritism or because of an honest
preference.?

The facts in this appeal markedly resemble those in Melrose Water-
proofing. Co® In that case, the specifications called for roof insulation
conforming to a Federal Specification. The insulation material speci-
fied in the Federal Spemﬁmtlon was a brand-name product known as
Foamglass Whleh was manufactured by on]y one firin. The contract
also contained a brand-name or equal provision similar to those in
appellant’s case. The Foamglass was specified to be 134" thick with a
C (thermal conductivity) factor of .24. A substitute insulation board
was proposed called Dow Roofmate 114" thick with a C factor of .24,
plus a eredit of one thousand ($1,000) dollars, or a Dow Roofm“te
insulation board of 154" thickness with a C factor of .19 with no credit.
The substitute insulating board was rejected on the basis that it did not
meet the Federal Specifications. Commenting on the reason for the
rejection, the Board stated :

‘We regard that as a enphemism, since there was no-other product in existence

of which the bagic material could meet the numbered specification. ]
That statement is equally applicable to appellant’s case. In the instant
appeal, the Government, through its Architect who prapared the speci-
fications, admitted that 1t knew of no other manufacturer that made 2
product thfLL would meet the spemﬁcatmns for All-weather Crete, the
brand-name product specified. Correspondence in the record (Archi-
tect’s letter of September 22, 1965, to appellant) and the Architect’s
testimony indicate that ‘All-weather Crete was selected when the speci-
fications were prepared with the intent that it would be used, because
its asphaltic binder was needed. (Tr. 90). Yet, notwithstanding those
admissions, appellant was advised in the same letter in which the
Architect admitted it knew of no other manufacturer that made a
product meeting the All-weather Crete specifications, and in which
Permalite was again disapproved, that if appellant submitted a prod-
uct meeting the specification requirements, it would be considered.

There is, in my opinien, no reason why Clause 9 and Paragraph 19
should not be accorded their ordinary meaning in the present contract.
Reference to the specifications for All- Wefxther Crete should be inter-

B-The Jack Stone Co.; Ine. v. United ‘Btates, 170" Ct. Cl.--281 (1963) 344 F. -2d 370.
18 ASBCA No. 9058 (January 381, 1964) 1964 BCA par, 4119,
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preted as, establishing a standard of quality—as those provisions re-
quire. The Court of Claims, in interpreting a brand-name or equal
contract provision similar to the one in appellant’s appeal, and in
reversing an administrative decision, stated :

. * ® * T advance this long-accepted ‘end of freer competition, the paragyrap-h

expressly declared, in the broadest terms, that a reference by the specification
wwriter to “dany article, device, product materials, ﬁ‘:tllle, form or type of -con-
struction by name, make, or catalog number sheall be interpreted as establishing a
standard: of .quality, and not -as: limiting competition™ . (italic:supplied). The
normal understanding of this provision would be that, every time a brand name
appeared in the specifications, it should be read as referring, not only to the
particular manufacturer or producel which wag designated, but also to any equal
article or preduct

~The use of “shall”, not “may”, shows that the clause ‘does mot merely give
the contracting officer permission, if he so desires fo allow an item of another
manufacture; he is required by paragraph 1-19 to interpret the brand-name cita-
tions in the specifications as establishing no more than a “standard of quality.”
The- contracting officer does have to exercise judgment to determine whether
the item proposed to be substituted is equal in quality and performance to the
designated proprietary product, but his power does not extend to a refusal to
allow a replacement which is equal in these respects.™

The GSBCA in upholding an appeal, interpreted the very same brand-
name or equal contract provision as contained in Zhe Jack Stone Co.,
Ine. case, supra, by stating :

* % % In view of Par. 1-19(c) of the General Conditions, supra, Appellant
had a right to believe that boilers meeting the specifications of Sec. 68-15, supra,
were substantially the same as boilers produced by more than one manufacturer
and on the date of opening of bids, had been in successful commercial use and
operation for at least one year in projects and units of comparable size. The
evidence before us indicates that the Babeock and Wilcox Co. was. the only
manufacturer meeting those standards,” * * *?

. Yet, even though the contract contained the or equal and brand-
name provisions applicable to the product specified, All-weather Crete

it is apparent that the Government subtly by the use of performance
specification, of a type, and by 111adequate1 v revealing its intended
restrictiveness,. reqmred appellant. to install a proprietary product.
This, in my opinion, was a change compensable under the Changes
clause® If the Government desired that All-weather Crete insulating
fill be used to the exclusion of all other types of insulating fill gen-
erally used for the same purpose, it should have taken appropriate
steps to. let or change the language of Clause 9.and Paragraph 19

* The Jack Stone Co.; Inc. v. United States, 170 Ct.. Cl. 281. (1965), 344 T, 24 270.
18 Algernon Blair, Inc., GSBCA No. 2116 (July 18, 1967), 67-2 BCA par. 6453.
(18 Ihid.
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or by other means made clear its intention. Since Clause 9 and Para-
graph 19 were included in the contract, they should be given their
normal sphere of operation.” In my opinion appellant was not re-
quired by the contract to furnish All-weather Crete insulating fill; but
could have supplied a product then available of another manufacture .
if it was equal. And by equal is meant a product suitable for the pur-
pose intended, and one that could have performed the same function
in a similar manner. This, appellant was not permitted to do.

I cannot agree that appellant failed to prove equality of the substi-
tute material and that the Government demonstrated by a preponder-
ance of the evidence that Permalite was not equal in several substan-
tial respects to All-weather Crete. The Government by refusing to
accept any material except All-weather Crete because of its asphaltic
binder, made it impossible for Permalite, which has a cement binder,
or any other product, to be considered equal. This action by the con-
tracting officer, which is concurred in by the majority, was contrary

to the plain language of Clause 9 and Paragraph 19.

Since the contracting officer and the majority have indicated that
All-weather Crete was readily available and that it could be installed
by anyone wishing to do so, and that there is no patented process
which controls its use, only a brief discussion of its availability is neces-
sary to show the inaccuracy of those claims. There is adequate evidence
in the record to discredit the assertion that the product “All-weather
Crete” is available to anyone wishing to use it.

It is significant to note that the specifications state :

Insulating fill shall consist of an asphaltic lightweight concrete fill similar to
All-weather Crete conforming to specifications supplied by Silbrico Corp., Chicago,
Illinois. (Xtalics added.) 7
It is also significant to note that the Architect for the Government
testified, as quoted in the majority opinion, that the materials were
available to anyone. (Tr. 91.)

That testimony is not very convincing or knowlsdgeable coming
from the Architect who was responsible for the preparation of the
specifications for the insulating fill included in the contract. Consider-
ing that the answer was given to explain the availability of other
products that were available and similar to All-weather Crete, it sim-
ply confuses the confusion. To further indicate the ease in obtaining
All-weather Crete, a letter (Government Exhibit 20) from a Vice
President of Silbrico Corporation, cited in the majority opinion, was

17 Kaiser Industries Corp. v. United States, 169 Ct. Cl. 310, 340 F. 2d 322 (1965).
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1ntroduced in an qttempt to explam the ava,ﬂablllty of All Wea,ther
Crete. =~
What the Architect by ‘his testlmony and the Vice Pre81dent by‘
his letter failed to explain was how anyone, and appellant in parti-
cular, interested in 1nstall1ng All-weather Crete in accordance with
this contract could do so unless, of course, they were willing to ‘enter
into'a licensing- arranoement with Silbrico Corporation, and presum-
ably to Invest $60 000 in order to obtain the spemﬁcatmns and other
particulars-about it, iticluding installation. This, in effect, would have
required appellant to invest more than it cost to have All- weather Crete
furnished and installed by a licensed: applicator, and would reéquire
appellant to become engaged in the production of a material needed
for the performance of the contract. A construction contractor is not
or dlnarlly expected to engage in the produotlon of materials needed
“to.perform a:contract. This majority implies that the use of Permalite
would have presented the same problem to appellant. This would be
so'if ‘appellant did not wish to use a licensed Permalite applicator or
“franchisee.” But that is not the issue. The issue is that a;ppellant was
not permitted to use any insulation fill product other than All-weather
Crete. It seems abundantly clear from the record that appellant
intended to use an apploved applmator of the matemal approved. - ‘
While it is not necessary to engage in’ Specula,tlon concérning what, if
any, control the Silbrico Corporation has over the installation of All-
weather Crete, it need only be observed that the reference “Applled by -
Licensed Apphcators” on the ‘cover of the brochure on All-weather
Crete would,.in the ordinary sense that “licensing” is used in similar
s1tuataons 1mply control of some degree To license means to confer
upon a person the right to do.*® It can only be concluded that the
availability and installation of All:weather Crete was llmlted to
those firms who had been determined to be qualified applicators by,
md who had obtamed a l1cense for 1ts 1nstallatlon from, Sllbrlco
Corporamon "
' Since the ma]omty rel1es on the rules in. The George. Hymcm Con-
struction™® case to be dispositive of this appeml a brief discussion of
~ that case is necessary to show its 1nappl1cab111ty ‘While no purpose
would be served to.analyze the Hyman case in detail, its application to
this appeal is typmal of what so often happens When a rule of laws,
espoused in one case, is applied to others where the facts seem to appear
to be the same, but are not. The decision in the Hyman case did not

1§33 Am. Jur, 825.
1 Note 6, supra.

209-T24—64——3
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turn on lfmguage dealing with brand-name or equal products such as
contained in this appeal. Rather, the Hyman case contained a provi-
sion designed to meet the specific needs of that contract and the granite
specified by name and quarry location.

The majority opinion cites the paragraph titled “20-3 N‘Lnnng of
Stone” 20 used in the Hy yman case. This paragraph plainly is not similar
in language to Clause 9 or Paragraph 19 as used in appellant’s appeal.
The majority opinion implies that there is no difference but it failed
to mention the language in that paragraph relied upon by the court
in its decision. :

The Court stated: , o

* * * By its terms, defendant was obhgated to accept either the named granite
or a substltute 80 nearly the same as would give “practically the same effect.”
Surely there is no amb1gu1ty present here. Moreover, the contract specifically
stated that the “nammg of granites is for the purpose of indicating the type that
is required” and thus it clearly specified the standard by which both the archifect
and contracting officer would have to be guided in deciding whether substitutes .

“-were “so nearly like those named that they .will give practically the same effect.”
Hence, we have neither an undisclosed guldelme nor an undiselosed intent. To
prevail, it is incumbent upon plamtlff to show that what was offered would have
met this requirement of “practically the same effect.” * * *

Tt s qulte clear that language used in the Hyman case was spee1ﬁc
as to what the substitute material had to meet in order to be approved
and surely, speclﬁe language of that type designed to meet a special
need, should not be equated to the general type of language regarding
bmnd -name or equal products used in this contract. To do so distorts
the plain provisions of the contract.

Only a brief comment need to be made regardmg the “Fusco-Ama-
truda, (o2 appeal also cited by the majority. While the brand-name
or equal language in Fusco is not the same as used in appellant’s con-
tract, it does approximate it to a greater degree than the language used
in .the Hyman, case. But in Fusco, a restrictive specification was not
involved because there was at least one other product available that
would have been acceptable as an equal to the brand-name product
specified which was not so in this appeal. The Fusco appeal also relies
on the Hyman case as authority and the mapphcablhty of that case to
this appeal has been discussed above. ,

The facts in 7'he Jack Stone Co., Inc. v. United States,? the Melrose
Waterproofing Co.,* and the Algernon Blair, Inc?* appeals are more

20 Note 15 supra. '
% Note 8, supre.
# Note 12, supra.

2 Note 13, supra. - '
% Note 15, supra.
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representative of the factual s1tuat10n in this appea,l than are those in
the cases cited by the majority.
T would have sustained. the appeal.

160 ACRE WATER DELIVERY LIMITATIONS AS APPLIED TO
FAMILY I—IELD CORPORATIONS

Buleau of Reclamation: Exeess Lands

The excess land -provisions of reclamation  law:. place limitations .on: the
delivery of project water to land owned by corporations. Corporate owner-
ship of land may not be used as'a device to aveid the excess land laws. The
corporation land may- also be attributed to stockholders for the purpose of
ascertaining the amount of eligible land a stockholder may claim as an -

individual.
M-36729 - L April 28, 1968
To: . Fierp SorrciTor, Borsr, IDAHO ‘ |
SussecT: 16O—AORD Warer DrLIvERY LIMITATIONS A8 APPLIED TO

- Famiry ‘Hzrp CORPORATIONS.

In ‘your memorandumi of January 8, 1968, you asked for our adv1ce .
with regard to the excess land problem posed by Mr. Goldsmith, an
attorney in Portland, Oreg. The situation posed by Mr. Goldsmith is
“as follows: Mr. Hubbard Sr and Mr. Hubbard, Jr. organized Hub-
bard Farms, Inc. in: 1966, for tax reasons. All of the 1a,nd owned and
farmed by the individuals, about 1,060 acres, was transferred to the .
~ corporation. Apparently, the land in the Fern Ridge Reclamation Proj-
ect, did not receive project water prior toits transfer to the corpora-
tion. Project water is now available and the Hubbards would like to
irrigate about 640 acres. Mr. Goldsmith requests that the Department
look through the corporate entity and view the ownership as if in four
~ individuals, Hubbard, Sr. and wife and Hubbard, Jr. and wife, with
each individual eligible to receive water for 160 acres. In the. alter-
native, Mr. Goldsmith suggests that the corpora,tlon create three sub-
sidiary corporations, each with a right to receive project water for
160 eligible acres. Of immediate concern are the rules applicable to
analysis of corporate ownership of excess lands and what would result
from the application of these rules to the described situation.

There are three fundamental rules generally applicable to corporate
ownership of land sub]ect to the acreage limitation of reclamation law.
The first rules is that no corporation may hold more than 160 acres as
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eligible land. This follows from the immediate fact that a corporation
is a private owner in law under both section 5 of the Reclamation Act
of 1902 and under section 46 of the Omnibus Ad]ustment Act of 1926.
The rule is a result of the juristic concept of the corporate entity. The
second fundamental rule is that the corporate form can be disregarded
and the land held in corporate ownership viewed as if held by its stock-
holders in order to determine whether any stockholder, as a‘beneficial
owner of a pro rata share of the corporate land holding, is holding
land in excess of 160 acres. To disregard the corporate form however,
does not mean that the first rule is disregarded. The first rule is always
‘applicable, without regard to the number, character, or extent of
individual land holdings of thée cor poration’s stockholders. The third
rule is that the corpomtlon or corporations, were not esbabhshed with
a primary purpose to avoid the application of the excess land laws.
The rules stated above are not of recent origin in the application of
reclamation law. The identical position was taken in Williston Lond

Company, 37 L.D. 428 (1909).

This construction [that a corporation may take a water right] does not tend -
to defeat the evident intent of the act, to- assure actual small holdings. Though
the same few persons required by local law to organized a corporation may
organize many corporations under different names, they cannot thus, without
limit, absorb and control large areas of land irrigable under any project. into
the holding of few. 1nd1v1duals A. corporation is but a fictitious person created
by theé law and permitted to be used by real persons for convenience and pur-
poses of buSIHGQS But when this fiction is attempted to be used for a frandulent
purpose of to evade the pohcy of a stdtute; the tribunal before which such ﬁctlon
is attempted to be availed of may always look beyond the corporate name and

" fiction of a.new person to distingnish and recognize the individuals its repiresents
" and attempts to conceal. McKinley v. Wheeler (130 U.S. 630, 636) ; Bank of the
Uwited States v. Deveaus (5 Cranch 61, 87); United States v. Trinidad Coal
Company (137 U.S. 160, 169) ; Boltimore and Potomac R.R. Company v. Fifth
Baptist Church (108U.S. 317, 330); J. H. McEnight Company (34 L.D. 448, 444),
-~ In 'the last cited case the Department so applied the rule to defeat fraud upon
the desert-land act. Upon the same principle: and in the same manner, fraud
by this device and fiction upon the limitation of area of water rights ﬁxed 'by
the reclamatwn act may readly be preveuted

Thls opinion was later limited by subsequent mstructlons and de<31-
sions prohibiting corporations from making application for water
rights ‘on reclamation projects. See 42 L.D. 250 (1913) and 42 L.D.
253 (1913). It has, however, remained in effect as to corporate holdings
of land in reclamation irrigation districts under other circumstances.

In more recent years the same construction of reclamation law has
been voiced by the Department of the Interior. For example, in a
letter of March 18, 1955, the Reglonal Solicitor, Sacramento, Calif.,
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in discussing = situation Where landowners had formed four corpora— :
tions to hold irrigable land held that each of the cor poratlons would
be able to hold 160 acres of 1rr1gable land, stating that, “The cor porate.
entlty of each (corporation) would not be chsreoarded unless or until
the land representmcr any stockholder’s interest in the corporation,
added to any other land he owns in the district, is in excess of the
amoimt of land for which he is eligible to receive project water.”
The Regional Solicitor corlectly stated that mdlmduals could form
corporations to hold eligible irrigable land within a district to the
extent of 160 acres per colpomtlon, promded the land so held when
distributed ratably among the stotkholders as if owned by them
would not exceed the acreage Whlch each stockholder 1nd1v1dually
could hold as eligible land. ’ -

‘An identical position was taken in a letter of May 6, 1959, to Senator
Clinton P, Anderson-from the Asswtant Secretary of the Intemor,
Mr. Fred Aandahl. The Assistant Secretary stated : ““While it is true
that a corporation is teclmloally a distinet entlty under ‘the law, if
the landowner also owned and Gontrolled the corporation we could not,
consider that he had divested himself of the beneficial ownership of
the lands in question. We. Would therefore, be reqmred to congider
that such portion.of the lands owned by the corporation as was rep-
resented by his ownership of the corporation would be mccounted f01
in computing his total acreage under the project.”

The third rulé was reiterated in the Committee Print, Acweage '
Limitation Policy, Senate Committee on Interloxj and Insu]a,r Affmrs,
88th Cong 2d Sess. p. 14 (1964). 5 e
. Smce the effective date of the act of May 25 1926 (4:4 Stat 636) corporatmns
‘have been permnbted ‘to acquire private land in ‘tracts not in ‘excess of 160
irrigable acres and secure project water therefor in the ‘sameé manner as natural
persons, subject only to the requirement that the purpose: and business intent
of each such corporate entity will be considered individudlly and no corporation
can receive project water if it is determined that sald corporation wag estab-
lished for the purpose of holding pI‘OJeC't lands in a manner 1ncons15tent Wlth
the acreage ‘Hmitation provisions of 1eclamat10n law.

In applymg the third rule, we Dbelieve that the partles 1nvolved
should bear the burden of establishing sound 1ndependent reasons and
purposes for establishing multiple cor porations to hold irrigable land
subject to acreage. hmltatmns, other than a motwe to avoid the ‘xpph-
cation of the excess land laws. = -

Although the stated rules will" prevent abuse and evasion of the
acreage limitations in most cases of family or closed corporations,
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there miay yet remain situations which will require additional analysis.
~'We have in mind particularly the kind of situation which could
"develop where a number of unrelated individuals'would create several
.corporations on paper to hold irrigable land, assigning 160 acres to
each corporation and taking advantage of the element of permissive-
ness in the second rule to effect, eligible ownerships of land in fraud
of the acreage limitations. Further, we do not know how the second
rule can be applied practically in the case of publicly owned corpora-
tions. As.to such-corporations the first rule should be sufficient, unless
it is known that a significant portion of the outstanding shares are
held by a single stockholder, We would consider ten percent a signifi-
cant portion. The public corporatlon could be asked to identify such
‘ stockholders, if any.

Ana.lysm of the Hubbard Farms, Inc. s1tuat1011 n It,erms of the above
rules leads to the following conclusions. First, Hubbard Farms, Inc.
can hold only 160 acres as eligible land. Second, the creation of three
subsidiaries cannot increase the eligible acreage, assuming that the
parent. corporation, Hubbard Farms, Inc., is the sole stockholder of
the subsidiaries. In this regard we wish to point out that disregarding
the corporate form does not require the Department to go any further
than to ascertain the immediate stockholders of :any corporation, as
a specific legal entity. It is not feasible, in view of the manifold levels
of ownership which can be created in corporate structures, for us to
try to pierce through to the “nltimate” owners. Therefore, we would
consider Hubbard Farms, Inc., and not its stockholders, as sthe bene-
ficial owner of its subsidiaries. - -

A different hypothetical situation would exist, however, 1f three
new separate corporations were established Whose stock was held by
the same individuals and assuming the third rule was not violated.
Then application of the second rule would lead to a somewhat different
result, but still on the same level of analysis. What would then control
the amount of eligible land which could be held by the four corpora-
tions would be the pro rata share attributable to the beneficial owner-
ship of the largest common stockholder. If, for example, one of the .
four stookholders owned 50 percent, of the shares of each corporation
then his portion as a beneficial owner would account for 160 acres
as to two of the corporations. The other two corporations would be
in excess status as to any land held, or the eligible land held by each
corporation would have to be reduced to 80 acres, if four corpor ations.
were used. The point to remember is that the assets of a corporation
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cannot in' fact be segregated, each stockholder has an - interest  in
each asset. We only attribute beneﬁcml ownershlp to stockholders
as if they owned the la,nd ,
*“Epwarp WEINBERG,
Acting Solicitor.

CORPORATE OWNERSHIP OF EXCESS LANDS—LAND OWNED BY
GLENN H. WEYER IN AINSWORTH IRRIGATION DISTRICT

BLu eau of Reclamation: Excess Lands

The excess land provisions of 1eclamatlon law place limitations on the delivery
of project water to land owned by corporations. Corporate ownership of
land may not be used as a device to avoid the excess land laws. The cor-
poration land may dlso be attributed to stockholders for the purpose of

" ascertaining the amount of eligible land a stockholder may ‘claim as an
individual.

M-36730 | j .Apo«‘z'z 22, 1968
'TO' REGIONAL SOLICITOR DDNVER Coro. :

SUBJECT CORPORATE OWNERSHIP oF Excess Lanb.

In your memorandum of J a,nuary 19, 1968 , you submitted a question
concerning corporate ownership of excess land to the Assistant Solici-
tor, Branch of Reclamation. The situation which you presented- with
respect to ownerslnp of land by Mr. Glenn H. Weyer in the Ainsworth
Irrigation District can be brleﬂy stated as follows: Mr. Wegyer is.the
owner of, or has an interest in, 245.6 acres of irrigable land within the
District. Mr. WVeyer hag designated 89.2 acres as excess Jand. Of.the
. remaining 206.4 acres, Mr. Weyer owns individually 106.1 acres.-His
interest in the remaining 100.3 acres, which, apparently is an undi-
vided one-half interest, he would deed to a corporation of which he
owns 60 percent of the capital stock. Of immediate concern are the
rules applicable to analysis of corporate ownership of -excess lands
and what would result from the application of these rules to the de-
scribed situation.

There are three fundamental rules generally a,pphcable to corporate
ow mership of land subject to the acreage limitation of reclamation
law. The first rule is that no corporation may hold more than 160
acres as eligible land. This follows from the immediate fact that a
corporation is a private owner in law under both section 5 of the
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Rechmatlon Act of 1902 and under section 46 of the Omnibus Ad-
justment Act of 