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~ PREFACE

This volume of Decisions of the Department of the Interior covers
the period from January 1, 1967, to December 81, 1967. It includes the
most important administrative decisions and legal opinions that were
rendered by officials of the Department during the period.

The Honorable Stewart L. Udall served as Secretary of the Interior
during the period covered by this volume; Messrs. Charles F. Luce and
David S. Black served as Under Secretary; Messrs. Harry R. Ander-
son, Stanley A. Cain, Frank C. Di Luzio, Kenneth Holum, Robert, C. .
MecConnell, and J. Cordell Moore served as Assistant Secretaries of the -
Interior; Mr. George E. Robinson served as Deputy Assistant Secre::
tary for Administration ; Mr. Frank J. Barry served as Solicitor of the
Department of the Interior and Mr. Edward Weinberg as Deputy -
Solicitor. '

This volume will be cited within the Department of the Interior as

B s S

- Secretary of the Interior
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ERRATA

Page 18—Line 9, The word appellont should be appellont.

Page 24—Footnote 42, Harsed E. Sutton, should read Harold B. Sutton.

Pages 47, 49, 51, 53, 55—John v. Steffens et al., should read John V. Steffens.

Page T4—Line 2 “The Contract also provides as follows.”® should be a
10 point paragraph, instead of 8 point.

Page 75—Footnote 23, Line 2, February 11, 1966, well before most of the
acts of itrespass complained of Emmb@t 19., should read itrespass complained.
Hxhibit 19. .

Page 94—Line 9, understanding between the contractor and a complaint
inspector, should read compliant inspector.

Page 102—Lines 10 and 11 (43 U.8.C. sec, 315¢), should read 43 U.S.C. sec.
315f. -
Page 138—Footnote 5 “Act of February 25, 1920 sec. 17, as amended, V7
Stot. 782 (1960), should read 74 Stat. 781.

Page 182—Tootnote 5, I0BA-376, should read IBCA-376. .

Page 209—Topical Index Heading Reguations: Waiver, should read Regula-
tions: Wiaiver.

- Page 211—Court case Wm. J. Ooleman, A-30241 (May 7, 1965) should read
Colman.

Page 215—Paragraph 2, Lines 12 and 13, Court case Lewis J. A. Boclcholt, ete.
should read Lewis J. H. Bockholt, ete.

Page 226—Y¥ootnote 41, Court case of James P. Cross, Eng. BCA No. 2506,
65-2 BCA par. 4488, should read 4988.

Page 227—Footnote 45, Court case of Herman Groseclose, IBCA-190, 61-1
BCA par. 2885 (1961) should read (1960).

Page 241—Paragraph 4, Line 3—43 CFR 201.60 (now CFR 3381.1) should
read 3385.1.

Page 244—TLast paragraph—Lime 13 afiter the word “defe,’” add an asterisk
(*). The remaining text *By letter of Aug. 23, 1967 should follow after the
signature (ed. note).

Page 280—Footmote 103, Line 9, court case Inter-City Sand & Gravel Co. and
John Kovtynovich, IBCA-128 (May 29, 1965), should read (May 29, 1959).

Page 323—Footnote 65, Line 3 (8 (/10/60), Government Exhibit No. 11),
should read (§ 3/18/60).

v
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CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW OF
DEPARTMENTAL DECISIONS PUBLISHED IN.INTERIOR DECISIONS

The table below sets out in alphabetical order, arranged according -
to the last name of the first party named in the Department’s decision,
“all the departmental decisions published in the Interior Decisions,
beginning with volume 61, judicial review of which was sought by
one of the parties concerned. The name of the action is listed as it
appears on the court docket in each court. Where the decision of the
court has been published, the citation is given; if not, the docket num-
ber and date of final action taken by the court is set out. If the court
issued an opinion in a nonreported case, that fact is indicated ; other-
ayise no opinion was written. Unless otherwise indicated, all suits were
commenced in the United States District Court for the District of
Columbia and, if appealed, were appealed to the United States Court
of Appeals for the District of Columbia Circuit. Finally, if judicial
review resulted in a further departmental decision, the departmental
decision is cited. Actions shown are those taken prior to the end of the
year covered by this volume. :

Adler Construction Co., 67 1.D. 21 (1960) (Reconsideration)
Adter Construction Co. v. United States, Cong. 10-60. Suit Pending.
State of Alaska, Andrew J. Kalerak, Jr., 73 1.D. 1 (1966)

Andr ewJ Kalerak, Jr., et al. v. Stewart I.. Udall, Civil Action No. A-35-66,
D, Alas. Judgment for Plaintiff October 20, 1966. Appeal filed November
15,1966, 9th Cir.
Allied Contractors, Inc.,68 1.D. 145 (1961)
Allied Contractors, Inc. v.. United States, Court of Claims No. 163-63.
Compromised,
Leslie N. Baker et al., A-28454 (October 26, 1960). On reconsideration
Awutrice 0. Copeland, 69 L.D. 1 (1962).
Autrice Copeland Fréeman v Stewart L. Udall, Civil Action No. 1578.

D. Ariz. Judgment for Defendant, September 3, 1963 (opinion), Affirmed,
336 F, 2d 706 (1964). No petition.

Max Barash, T he Texas Company, 63 1.D. 51 (1956)‘

Maz Bearash v. Douglas McKay, Civil Action No. 939-56. Judgment for
Defendant, June 13, 1957; reversed and remanded, 256 F. 24 714 (1958);
judgment for Plaintiff, December 18, 1958. Supplemental Decision 66 I.D.
11 (1959). No petition.

XV



XVI CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW

Barnard-Curtiss Co.,64 1.D. 812 (1957) 65 1.D. 49 (1958)

Barnard-Curtiss Co. v. United States, Court of Claims No. 491-59. Judg-
ment for Plaintiff, 301 F. 2d 909 (1962).
Eugenia Bate,69 1.D. 230 (1962)

Katherine 8. Foster & Brook H. Duncen, II v. Stewaert L. Udell, Civil
- Adtion No. 5258, D. N.M. Judgment for Defendant, January 8, 1964. Re-
versed, 335 F. 2d 828 (1964) No petition.
Sam Bergesen, 62 1.D. 295 Reconsideration denied, IBCA-11 (Decem-
. ber19,1955)
Saim Bergesen v. United States, Civil Action No. 2044, D. Wash, Complamt
dismissed March 11, 1958, No appeal. .
BLM—A—04556'9 701.D.231 (1963)

New York State Nwtuml Gas Corp. . Stewart L. Udall, Civil Action
No. 2109-63.

Consolidated Gas Supply Corp: v. Stewart L. Udall et al., Civil Action No.
.2109-63. Judgment for Defendant, September 20, 1965, Affirmed; April 28,
1966. No petition.

Melvin A. Brown, 691.D.131 (1962)

Melvin A. Brown v. Stewart L. 'Udall Civil Action No. 3352-62. Judgment
for Defendant, September 17, 1963. Judgment reversed, 335 ¥. 2d 706 (1964)
No petition.

T he California OOmpcmg/, 66 LD, 54 (1959)

The California Compony v. Stewart L. Udall, Civil Action No. 980-59.
Judgment for Defendant, Octdber 24, 1960 (opmmn) Affirmed, 296 F. 2d
384 (1962).

Carson Construction Co., 62 1.D.492 (1955)

Carson Construction Co. v. United States, Court of Claims No. 487-59.
Judgment for Plaintiff, December 14, 1961. Noappeal.

Chargeability of Acreage Embraced in Oil and Gas Lease Offers, T1

LD. 337 (1964) Shell Oil Company, A-30575 (October 31, 1966)

Shell 0il Company v. Udall Civil Action No. 216-67, Suit pending.
Chemi-Cote Perlite Oorp. v. Arthur 0. W. Bowen, 72 1L.D. 403 (1965)

Bowen v. Chemi-Cote Perlite, Arizona- Court of Appeals, Div. Two, Af-
firmed decision of lower court which found against this Department, 423
P. 2d 104 (1967). Supreme Court of Arizona Reversed, Motion for Rehearing
denied, November 21, 1967, 432 P. 2d 435 (1967).

Mrs. Hannah Cohen, 70 L.D. 188 (1963)
Hannah and Abram Cohen v. United Siates, Civil Action No. 3158, D.R.I
Compromised.
Barney R. Colson, 70 LD. 409 (1963)

Barney R. Oolsown et al. v, Stewart L. Udell, Civil Action No. 68-26-Civ.—Og,
M.D. Fla. Dismissed with prejudice, 278 F', Supp. 826 (1968) ; Appeal taken.
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Columbian Carbon Company, Merwin E. Liss, 63 1.D. 166 (1956)

Merwin B. Liss v. Fred A. Seaton; Civil Action No. 3233-56. Judgment
for Defendant, January 9, 1958. Appeal dismissed for want of: prosecution,
September 18, 1958, D. C. Cir. No. 14,647. .

Appeal of Oontinental Oil Company, 68 1.D. 337 (1961)

Continental Oil Co. v. Stewart L. Udall, et al., Civil Action No. 366-62.
Judgment for Defendant, April 29, 1966. Afﬁrmed February 10, 1967, Cert.
den., 389 U.8. 839 (1967)

John C. deArmas, Jr., P. 4. McKenna, 63 L.D. 82 (1956)

Patrick A. McKenna V. Clarence A Dams Civil Action No. 2125-56.
Judgment for Defendant, June 20, 1957. Affirmed, 259 F. 24 780 (19:)8) ;
Cert. den., 358 U.8. 835 (1958).

The Dredge Corporation, 64 1.D. 368 (1957) 65 1.D. 336 (1958)

The Dredge Corporation v. J. Russell Penay, Civil Action No. 475, D, Nev,
- Judgment for Defendant, September 9, 1964, Affirmed, 362 F. 24 889 (9th
Cir. 1966). No petition. See also Dredge Co. v. Husu‘e Co., 369 P. 2d 676
(1962) Cert. den., 371 U.S. 821 (1962) '

Johnd. Farrelly et ol.,621.D.1 (1955)

John J. Farrelly and The szty-()ne Q@Z Cco. v. Douglas McKay, Civil Action
No. 3037-55. Judgment for Plaintiff, October 11, 1855. No appeal.
Franco Western Ol Company et al., 65 1.D. 816, 427 (1958)

Raymond J. Hansen v. Fred A. Seaton, Civil Action No. 2810-59, J udgment
for Plaintiff, August 2, 1960 (opinion). No appeal taken.
See Safarik v. Udall, 304 F. 2d 944 (1962). Cert den., 8371 U.S. 901 (1962).

Gabbs Exploration Co., 67 LD. 160 (1960) . -
@Gabbs Bxploration Company v. Stewert L. Udall, Civil Action No. 219-61.

Judgment for Defendant, December 1, 1961, Affirmed, 315 F. 2d 87 (1963),
Cert. den., 375 U.8. 8227 (1963).

Stanley Garthofner, Duvall Brothers, 67 1.D. 4 (1960)

Stanley Garﬁwfner v. Stewart L. Udall, Civil Action No. 4194-60. Judg-
ment for Plaintiff, November 27, 1961. No appeal.

General Excavating Co., 67 1.D. 344 (1960) -

General Bzcavating Co. v. United States, Court of Claims No. 170-62.
Dismissed with prejudice December 16, 1963

Nelson A. Gerttula, 64 1.D. 225 (1957)

Nelson A. Gertiula v. Stewart L. Udaell, Civil Action No. 685-60. Judgment
for Defendant, June 20, 1961 ; motion for rehearing denied, August 3, 1961.
Affirmed, 309 F. 2d 653 (1962). No petition.

Charles B. Gonsales et al., Western Oil Fields, Ine. et al., 69 1.D. 236
(1962)

Pan American Petroleum Corp. & Charles B. Gonseales v, Stewart L. Udall,
Civil Aection No. 5246, D. N.M. Judgment for Defendant, May 13, 1964.
Affirmed, 352 F. 24 32 (1965).

307-867—68——2
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Gulf Oil Corporation, 69 1.D. 30 (1962)

Southwestern Petrolewm Corp. v. Steweart L. Udell, Civil Action No.
2209-62. Judgment for Defendant, October 19, 1962. Affirmed; 325 F. 24
633 (1963). No petition. }

Guthrie Electrical Oonstruction, 62 I D. 280 (1955) IBCA-22 (Supp.)
(March 30, 1956) ,
Guthrie Electrical Construction Co. v. United States, Court of Claims No.

129-58. Stipulation of settlement filed September 11; 1958. Compromise
offer accepted and case closed October 10, 1958.

L.H.Hagood et al., 65 1.D. 405 (1958)

Bdwin Still et al. v. United States, Civil Aetion No. 7897, D. Oolo Com-
promise accepted.

Raymond J. Hansen et ol.,67 1.D. 362 (1960)

Raymond J, Hansen et al. v. Stewart L. Udall, Civil Action No. 3902-60.
Judgment for Defendant, June 23, 1961. Affirmed, 304 F. 2d 944 (1962). Cert.
den., 371 U.S. 901 (1962).

Robert Schulein v. Stewart L. Udall, Civil Action No. 4131—60 Judgment
for Defendant, June 23, 1961. Aiﬁrmed 304 F. 24 944 (1962). No petition.

Henneth Holt, an Individuol, ete., 68 1.D. 148 (1961)
Kenneth Holt, etc. v. United S’tates,k Court of Claims No. 162-62. Stipulated
judgment, July 2, 1965,
Hope Natural Gas Company, 70 LD. 228 (1963)

Hope Natural Gas Co. v. Stewart L. Udall, Civil Action No.. 2132-63.

Consolidated Gas Supply Corp. v. Stewart L. Udell et al., Civil Action
No. 2109-63. Judgment- for Defendant, September 20, 1965. Per curiam,
April 28, 1966. No petition.

Boyd L. Hulse v. William H. Griggs, 67 1.D. 212 (1960)

William H. Griggs v. Michael T. Solan, Civil Action No. 3741, D. Idaho.
Stipulation for dismissal filed May 15, 1962

Idaho Desert Lond Entries—Indian Hill Group, 72 1.D. 156 (1965)

Wallace Reed et al. v. U.8. Departinent of the Interior et al., Civil Action
No. 1-65-86, D. Idaho, Southern Division. Order denying preliminary in-
junction, September 3, 1965. Appeal, 9th Cir., 20850, September 20, 1965,
Dismissed, November 10, 1965, Suit pending.

Interpretation of the Submerged Lands Act, 71 1.D. 20 (1964)

Floyd A. Wallis v. Stewart L, Udall, Civil Action No. 3089-63. Dismissed
with prejudice (Mar. 27, 1968).

J. A. Terteling & Sons, Inc., 64 1D, 466 (1957)

J. A. Terteling & Sons, Inc. v. United States, Court of Claims No. 114-59.
Suit pending,
J. D. Armstrong Co., Inc., 63 1.D. 289 (1956)

J. D. Armstrong, Inc. v. United States, Court of Claims No. 490-58.
Plaintiff’s motion to dismiss petition allowed, June 26, 1959.
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Leo J. Kottasy Earl Lutzenhiser, 73 LD. 123 (1966)

Earl M. Lutzenhiser and Leo J. Koties v. Stewert L. Udall et al., Civil
Action No. 1371, D. Montana, Helena Division. Suit pending. . .

Maz L. Erueger, Vaughan B. Connelly, 651.D. 186 (1958)

Maxr Krueger v. Fred A. Seaton, Civil Action No. 3106—58. Complaint dis-
missed by Plaintiff, June 22, 1959. : .

W. Dalton La Bue,Sr., 69 1.D.120 (1962)

W. Dalton La Rue, Sr. v. Stewart L. Udall, Civil Action No. 2784—62
Judgment for Defendant, :March 6, 1963. Afﬁrmed 324 F. 24 428 (1963).
Cert. den., 376 U.S8. 907 (1964). )

L. B. Samford, Inc.,741.D. 86 (1-967)

L. B. Samford, Inc. v. United States, Court of Claimg No. 393-67. Suit
pending.

Charles Lewellen, 70 LD. 475 (1963)

Bernard E. Darling v. Stewart L. Udall, Civil Action No, 474-64. Judg-
ment for Defendant, October 5, 1964. Appeal vohmtanly dlsmlssed March 26,
1965.

Milton H. Lichtenwalner et ol.,69 1.D. 71 (1962)

Kenneth M c@Qahan v. Stewart L. Udall, Civil Action No. A-21-63, D. Alas.
Dismissed on merits, April 24, 1964. Stipulated dismissal of appeal with
prejudice, October 5, 1964.

Merwin E. Liss et al., 70 1.D.228 (1963)

Hope Natural Ges Company v. Stewart L. Udell, Civil Action No. 2132-63.

Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil Action No.
2109-63. Judgment for Defendant, Sefptember 20, 1965. Affirmed, April 28;
1966. No petition.

Elgin A. McKenna Ewecutriz, Estate of Patrick A. McK enna, 74 1.D.
133 (1967)

Mrs. Blgin A. McKenna. as Executriw of the Hstate of Patrick A. McKenna,
Deceased v. Udall, Civil Action No. 2001-67. Suit pending,

A.J. McKinnon, 62 1.D. 164 (1955)

A. J. McKinnon v. United States, Civil Action No. 9838, D, Ore. Judgment
for Plaintiff, December 12, 1959 (opinion) ; reversed, 289 F. 2d 908 (9th Cir.
1961).

Wade McNeil et al., 64 1.1. 423 (1957)

Wade McNeil v.”Fred A. Seaton, Civil Action No. 648-58. Judgment for
Defendant, June 5, 1959 (opinion) ; reversed, 281 F, 2d 931 (1960). No appeal,

Wade McNeil v. Albert K. Leonard et al., Civil Action No. 2226, D. Mont.
Dismissed, November 24, 1961 (opinion). Order, April 16, 1962.

Wade McNeil v. Stewart L. Udall, Civil Action No. 678-62. Judgment for
Defendant, December 13, 1963 (opinion). Affirmed, 340 F, 2d 801 (1964).
Cert. den., 381 U.8. 904 (1965).
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Salvatore Megna, Guardian, Philip T. Garigan, 65 1.D. 33 (1958)

Salvatore Megnwa, Guardian etc. v. Fred A. Seaton, Civil Action No.
468-58. Judgment for Plaintiff, Novemiber 16, 1959 ; motlon for reconsidera-
tion denied, December 2, 1959. No appeal.

Philip T. Gerigen v. Stewort L. Udall, Civil Action No. 1577 Tus., D. Ariz.
Preliminary injunction against Defendant, July' 27, 1966. Supplemental
decision rendered September 7, 1966. Judg'ment for Plaintiff, May 16, 1967.
Noappeal.

Duncan Miller,701.D. 1 (1963)

Duncan Miller v. Stewart L Udall, Civil Action No 931-63. D1smlssed for

lack of prosecution, April 21, 1966. No appeal.

Duncan Miller, Lowise Cuccia, 66 1.1. 388 (1959)
Louise Cuccia and Shetl Oil Company v. Stewart L. Udall, Civil Action No.
562-60. Judgment for Defendant, June 27, 1961. No appeal taken.
Duynecan Miller, A—28008 (August 10,1959), A-28093 ¢t al. (October 30,
1959) A-28133 (December 22, 1959) A—-28378 (August 5, 1960),
- A-28258 et al. (February 10, 1960)

Raymo'nd J. Hansen et al., 67 L. 362 (1960)
Duncen Miller v. Stewert L. Udell, Civil- Action No. 3470-60. Judgment
for Defendant, June 23, 1961. Affirmed, 304 I, 2d 944 (1962). No petition.
Duncan Miller, Somuel W. MeIntosh, 71 1.D.121 (1964)
Samuel W. McIntosh v. Stewart L. Udnll, Civil Action No. 1522-64. Judg-
ment for Defendant, June 29, 1965. No appeal.
Duncan Miller, A-30546 (August 10, 1966), A-30566 (August 11,

1966) yand 731.D.211 (1966)

. Duncan Miller v. Udall, Civil Action No. C-167-66, D. Utah Central Di-
vision, Dismissed with prejudice, April 17, 1967, No appeal.
Bobby Lee Moore et ol., 72 L.D. 505 (1965) Anquita L. Kluenter ct al.,

A-30483, November 18, 1965

Gary Carson Lewis, efc., et al. v. General Services Administration et al.,
Civil Action No. 3253 8.D. Cal. Judgment for Defendant. Affirmed, 8377 T, 2d
499 (1967). '
Henry S. Morgan et al., 65 1.D. 369 (1958)

) Henry S. Morgan v. Stewart L. Udall, Civil Action No. 3248-59. Judgment
for Defendanit, February 20, 1961 (opinion). Affirmed, 306 F. 2d 799.(1962) ;
Cert. den., 371 T.8. 941 (1962).

Morrison-Enudsen Oo., Inc.,641.D. 185 (1957)

Morrison-Knudsen Co., Inc. v. United States, Court of Claims No. 239-61.
Remanded to Trial Commissioner, May 14, 1965, 170 Ct. Cl. 757. Commis-
sioner’s report adverse to U.8. igsued J une 20, 1967. On appeal to Court. '

Richard L. Oélschlaeger, 67 1.1D. 237 (1960)

Richard L. Oelschlaeger v. Stewert L. Udall, Civil Action No. 4181-60. Dis-
missed, November 15, 1963. Case reinstated, February 19, 1964, Remanded,
April 4, 1967. Reversed and remanded with direction to enter judgment for
Appellant. 389 ¥, 2d 974 (1968). Cert. den., June 10, 1968.
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0il and Gas Leasz'ng on Lands Withdrawn by Executive Orders for
Indian Pw"poses wm Alaska, 701 D 166 (1963) -

Mrs. LomseA Pease.v. Stewart L. Udall Civil. Actlon No. 760-63 D.-Alas.
at Amchorage ‘Withdrawn April 18, 1963.

Superior 0il Co. v. Robert L. Bennett, Civil Action No. A—17——63 D. Alas.
at Anchorage. Dismissed, April 23, 1963."

' Native Village of Tyonel v. Robert L. Bennett, Civil Action No. A~15-63,
D. Alas. at Anchorage. Dismissed, October 11, 1963.

Mrs. Lovise A. Peose v. Stewart L. Udall, Civil Action No. A-20-63, D.
Alas. at Anchorage. Dismissed, October 29, 1963 (OraI opinion). Affirmed, .
332 F. 2d 62 (1964). No petition:

George L. Gucker v. Stewart L. Udall, Civil Action No. A-39-63, D. Alas,
at Anchorage. Dismissed without prejudice, March 2, 1964, No:appeal.

Pawl J arvis, Inc., 64 L.D. 285 (1957)
Paul Jarvis, Inc v, United States, Court of Clalms No. "40-58. Stlpulated
‘judgment for Plaintiff, December 19, 1958.
Peter Kiewit Sons’ Company, 72 1.D. 415 (1965) -
Peter Kiewit Sons’ 00 V. Umted States Court of Claims No. 129—66 Suit
pending.
Harold Ladd Pierce, 69 1.D. 14 (1962) :
Duncan Miller v. Stewart L. Udall, Civil Action No. 1351-62. Judgment
) for Defendant, August 2, 1962. Affirmed, 317 F. 2d 573 (1963). No petition.
Port Blakely Ml Company,' 11 1.D. 217 (1964)
Port Blakely Mill Company v, United States, Civil Action No. 6205, W.D.
Wash. Dismissed with prejudice, December 7, 1964. ’
Lay D. Bolander Co. , Inc., 72 1.D. 449 (1965) o
-Ray D. Bolander Co., Inc. v. United; States, Court of Clalms N 0. 51-66. Suit
pending.
Richfield 04 Corporation, 62 1.D. 269 (1955)
Richfield 0il Corpordtion v. Fred. A. Seaton,- Civil Action No. 3820-55.
Dismissed without preJudlce, March 6, 1958, No appeal

H ugh S. Ritter, Thomas M. Bunn, T2 LD. 111 (1965)

Thomas M. Bunn v, Stewart L. Udell, Civil Action No. 2615-65. Sult
pending.
San Oarlos Mineral Strip, 69 L.D. 195 (1962)

James Houston Bowmaen v. Stewart L. Udeall, Civil Actmn No. 105-68.
Judgment for Defendant June 16, 1965. Aiﬁrmed ‘Sub nom. C :
8. Jack Hinton et al. v. Stewart I. Udall, 364 F.2d- 676 (1966). Petition

for Rehearing Denied, August 15, 1966. No petition. -

Seal and Company, 68 1.D. 94 (1961)

Seal and Company, Inc. v. United States, Court of Claims No. 274-62.
Judgment for Plaintiff, January 81,1964. No appeal.
Shell Oil Company, A-30575 (October 31, 1966), Chargeability of
~Aeoreage Embraced in Oil and Gas Lease Offers, T1 LD. 337 (1964)
Shell Oil Company v. Udall, Civil Action No, 216-67, Suit pending.
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Southwestern Petrolewm Corporation et al., 71 T.D. 206 (1964)

Southwestern Petroleum Corp. v. Stewart L. Udall, Civil Action No. 5773,
D. N.M. Judgment for Defendant, March 8, 1965 Affirmed, 361 ¥, 24 650
(1966). No petition.

Standard 0il Company of Tewas,T11.D. 257 (1964)

California Oil Compaeny v. Secretary: of the Interior, Civil Action No. 5729
D. N.M. Judgment for Plaintiff, January 21, 1965. No appeal. -

James K. Tallman, 68 LD. 256 (1961)

James K. Tallman et al. v. Stewart L. Udall, Civil Action No. 1852-62.
Judgment for Defendant, November 1, 1962 (opinion): Reversed, 324 F.
2d 411 (1963). Petition for rehearing denied, October 16, 1963. COert. granted,
376 U.8. 961 (1964). Dist. Ct. Affirmed, 380 U.S. 1 (1965). Rehearing denied,
380 U.8. 989 (1965)

Tewas Construction Co., 64 1.D. o7 (1957) ‘Reconsideration demed
IBCA-73 (June 18, 1957)

Texas Construction Co. v. United States, Court of Claims No. 224-58.
Stipulated judgment for Plaintiff, December 14, 1961.

E'state of J ohn Thomas, Deceased Cayuse Allottee No. 23 and Estate
of Joseph Thomas, Deoeased Umatilla Allottee No. 877, 64 1.D. 401
(1957)

Joe Hayes v. Fred A. Seaton, Secretary-of the Jnterior, Civil Action No.
859-581. On September 18, 1958, the court entered an order granting De-
fendant’s motion for judgment on the pleadings or for summary judgment.
The Plaintiffs appealed and on July 9, 1959, the decision of the District
Court was affirmed, and on October 5, 1959, petition for rehearing en bane
was denied, 270 F. 2d 319. A petition for a writ of certiorari was filed
January 28, 1960, in the Supreme Court. Petition denied, 364 U.8. 814 (1960),
rehearing denied, 364 U.S. 906 (1960).

Thor-Westeliffe Development, Ine., 70 1.1, 134 (1963)

Thor-Westcliffe Development, Mc. v, Stewart L. Udall, Civil Action No.
5343, D. N.M. Dismissed with prejudice June 25, 1963.

See also:

Thor-Westcliffe Development, Inc. v. Stewart L. Udall et al., Civil Action
No. 2406-61. Judgment for Defendant, March 22, 1962. Affirmed, 314 F. 2d
287 (1963). Cert. den., 373 U.S. 951 (1963).

Union 0il Company of Oalifornie v. Stewart L. Udall, Civil Actaon No.
3042-58. Judgment for Defendant, May 2, 1960 (opinion). Affirmed, 289 F.
24 790 (1961). No petition.

Richard K.Todd et al.,68 1.D. 291 (1961) .

Bert F. Duesing v. Stewart L. Udall, Civil Action No. 290-62. Judgment
-for Defendant, July 17, 1962 (oral opinion). Affirmed, 350 F, 2d 748 (1965).
Petition for reliearing en banc denied. Cert. den. 383 U.S. 912 (1966).

Atwood et al. v. Stewart L. Udall, Civil Action Nos. 293-62-299-62, incl.
Judgment for Defendant August 2, 1962. Affirmed, 350 F. 2d 748 (1965) No
petition.
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Union Ol Oompang/ of Odlifornia, Remon P. Colvert, 65 1.D. 245
- (1958)
Union 0il. Compony of California v. Steu,art L Udall CIVﬂ Action No.
3042-58. Judgment for Defendant May 2, 1960- (oplmon) Affirmed, 289 F.
24 790 (1961). No petition. :

Union Oil Company of Cdlifornia et dl., 71 ID 169 (1964) 72 1.D.
313 (1965)

Penelope Chase Brown et al. v. Stewart L. Udall, Civil Action No 9202 D.
Colo. Judgment for Plaintiff, 261 F. Supp. 954 (1966). Appeal taken.

EBaquity Oit Company v. Stewart L. Udall, Civil Action No. 9462, D. Colo.

. Order to Close Files and Stay Proceedings, March 25, 1967. -

Gabbs Bxploration Co. v. Stewart L. Udall, Civil Action No. 9464, D. Colo.
Order to Close Files and Stay Proceedings, March 25, 1967,

Harlan H. Hugg et al. v. Stewart L. Udall, Civil Action No. 9252, D. Colo.
Order to Close Files and Stay Proceedings, March 25, 1967.

- Barnette T. Napier et al. v. Secretary of the Interior, Civil Action No,
8691, D. Colo. Judgment for Plaintiff, 261 F. Supp. 954 (1966). Appeal
taken.

John W. Savage v. Stewart L. Udall, Civil Action No. 9458, D. Colo. Order

. to Close Files and Stay Proceedings, March 25, 1967. '

The 0il Shale Corporation et al, v, Secretary of the Interior, Civil Action
No. 8680 D. Colo. Judgment for Plaintiff, 261 F. Supp. 954 (1966). Appeal
taken.

The 04l Shale Corp. et al. v. Stewart L. Udall, Civil Actlon No. 9465, D.
Colo. Order to Close Files and Stay Proceedings, March 25, 1967,

Joseph B. Umpleby et al. v. Steweart L. Udall, Civil Action No. 8685, D.
- Colo. Judgment for Plaintiff, 261 F. Supp. 954 (1966). Appeal taken.

Union Oil Company of California, a Corp. v. Stewart L. Udall, Civil Action
No. 9461, D. Colo. Order to Close Files and Stay Proeceedings, March 25, 1967.

Union Oil Company of California, 71 T.D. 287 (1964:), 72 1.D. 313
(1965)

Union 0%l Company of Cealifornia v. Stewart L. Udall Civil Action No.
2595-64. Judgment for Defendant, December 27, 1965. No appeal.

Union Pacific Railroad Company, 72 L.D. 76 (1965)
The State of Wyoming end Gulf 0il Corp. v. Stewert L. Udall, etc., Civil

Action No. 4913, D. Wyo. Dismissed with prejudice, 255 F. Supp. 481 (1966)
Afirmed, 379 F. 2d 635 (1967). Cért. den., December 4, 1967.

Umtecl States v. Alonzo A. Adams et al., 64 1.D. 221 (1957)

Alonzo A. Adams et al 2. Paul B. Witmer et al Civil Action No. 1222-57-Y,
S8.D. Cal. Complaint dismissed, November 27, 1957 (opinion) ; reversed and
remanded, 271 B, 24 29 (1958) ; on rehearing, appeal dismissed ais to Witmer ;
petition for rehearing by Berriman denied, 271 F. 24 37 (1959).

United States v. Alonzo Adams, Civil Action No. 187-60-WM, 8.D. Cal.
Judgment for Plaintiff, January 29, 1962 (opinion). Judgment modified, 318
F. 2d 861 (1963). No petition.

United Statesv. Ford M. Oonverse, 121.D. 141 (1965)

Ford M. Omwmse v. Stewart L. Udall, Civil Action No, 65—581 D. Ore.
Judgment for Defendant, 262 ¥, Supp. 583 (1966). Appeal taken.
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United States v. Alvis F. Denison et al., 71 LD. 144 (1964)

Marie W. Denison, Individually and as Executriz of the Bstate of Alvis F.
Denison, Deceased v. Stewart L. Udall, Civil ACth]l No. 963 D. Ariz.
Remanded, 248 F. Supp. 942 (1965).

Leo B. Shoup v. Stewart L. Udall, Civil Action No. 5822-Phx., D, Ariz. Suit

- pending.

Reid Smith v. Stewaert L. Udall ete., Civil Action No. 1053, D. Ariz. Sult

pending.

United States v. Everett Foster et al., 65 1D. 1 (1958)

Fuverett Fbster ét al., v. Fred A. Seaton, Civil Action No. 344-58. Judgment
for Defendants, December 5, 1958 (oplmon) Affirmed, 271 F. 2d 836 (1959).
No petition.
United States v. H enduZt Mining Co., 73 1.D. 184 (1966)

Henault. Mining Co. v. Harold Tysk et al., Civil Action No. 634, D, Mont.
. Judgment for Plaintiff, 271 F, Supp 474 (1967) Appeal taken, October
23, 1967.

Umted States v. Charles H. Henrikson et ol., 10 1D. 212 (1963)

O’hcw'les H. Henrilsson' et al. v. Stewart L. Udaell et al Civil Action No.
41749. N.D. Cal., Southern Division, Judgment for Defendant; May 28, 1964.
Affirmed, 350 F. 24 949 (1965) ; rehearing den. October 28, 1965, Cert. den.,
380 T.S. 940 (1966). :

United States ». Independent Quick Silver Co., 72 1.D. 867 (1965)

Independent Quick Silver Co., an Oregon Corp: v. Stewart L. Udeall, Civil
Action No. 65-590, D. 0|1e Judgment for: Defendant 262 F, Supp 583 (1966)
Appeal taken.

Umted States v. Richard Dean Lcmoe, 73 1. D 218 (1966)

Rwhard Dean Lance v. Stewart L. Udalz et al., Civil Action No 1864 D.
Nev. Suit pending.

United States wv. Mcwy 4. M attey, 67 ID. 63 (1960)

Umted States v. Edzson R Nogueua et al., Civil Action No. 656-220-PH,
C.D. Cal. Judgment for Defendant Vvovember 16, 1966. Appeal taken, January
- 9,1967.
United States v. K emwth .71[ cOchty, 71 1.D. 331 (1964)

Kenneth McOlarty v. Stewart L. Udall et al., Civil Action No 2116, E.D.
Wash., Southern Dawsmn Judgment for Defendant, \Iay 26, 1966. Appeal
taken, July 13, 1966. -

United States v. New Jersey Zine OOmpcmy, 74T, D. 191 (1967 )

The New Jersey Zinc Corp., o Del. Corp: v Stewm"t L Udall, Civil Action
No. 67-C—404, D. 0010 Suit pending.
United States v. E. V. Pressentin and Devisees of the H. 8. Martin
Estate, 71 1.D. 447 (1964)

B. V. Pressentin, Fred J. Martin, Admin; of H. A. Martin Estate v. Stewart
L. Tdall and Charles Stodderd, Oivil Action No, 1194-65, Suit pending.
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United States v. Ollie Mae Shearmon et al., 73 LD. 886 (1966)

United States v. Hood Corporation et al., Civil Action No. 1—67_—97, S.D.
Idaho. Suit pending.

United States ». C. F. Snyder et al., 12 LD. 223 (1965)

Ruth Snyder, Administratriz of the Hstate of O. F. Snyder, Deceased et al.
v. Stewart L. Udall, Civil Action No, 66-C-131, D. Colo. Judgment for Plain-
tiff, 267 F. Supp. 110 (1967). Appeal taken, June 14, 1967.

E. A. Vaughey, 63 LD 85 (1956)

B. A. Vaughey v. Fred A. Seaton, Civil Action No. 1744-56. Dismissed by
stipulation, April 18, 1957. No appeal. ’

Burt A. Wackerli et ol.,73 1.D. 280 (1966)

Burt & Lueve G. Wackerli et al. v. Stewart L. Udall et al., Civil Action No,
1-66-92, D. Idaho, Southern Division. Suit pending.

Weardeo Construction Corp., 64 1.D. 376 (1957)

Weardco Oonstruction Corp. v. United States, Civil Action No. 278-59-PH,
8. D. Cal. Judgment for Plaintiff, October 26, 1959. Satisfaction of judg-
ment entered February 9, 1960.

United States v. Vernon O. & Ina C. White, 72 ID. 522 (1965)

Vernon 0. White & Ina 0. White v. Stewart L. Udall, Civil Action No. 1-
65-122, D. Idaho. Judgment fior Defendant, January 6, 1967. Appeal taken.

Fronk Winegar, Shell 0il Co.and D. A. Shale Ine., 74 1.D. 161 (1967)

Shell 0il Co. et al. v. Udall, et al., Civil Action No. 67-C-321, D. Colo.
Judgment for Plaintiff (September 18, 1967). No appeal.

E'state of Wool-Kah-Naoh, Comanche Allottee No. 1927, 65 LD. 436
(1958)

Thomas J. Huff, Adm. with will ennewed of the Hstate of Wook-Kah-Nah,
Deceased, Comanche Enrolled Restricted Indiaon No. 1927 ». Jane Asenap,
Wilfred Tabbytite, J. R. Graves, Examiner of Inheritance, Bureau of Indian
Affairs, Department of the Interior of the United Stales of Awmerica, and
Earl B. Wiseman, District Director of Internal Revenue, Civil Action No.
8281, W. D. Okla. The court dismissed the suit as to the Examiner of In-
heritance, and the Plaintiff dismissed the suit without prejudice as to the
other Defendants in the case. '

Thomeas J. Huff, Adm. with will annexed of the Hstate of Wook-Kah-Nah
v. Stewart L. Udall, Civil Action No. 2595-60. Judgment for Defendant, June
5, 1962, Remanded, 312 F, 2d 358 (1962).
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Fisher ». Heirs of Rule (42 L.D. 62,
64) ; vacated, 43 L.D. 217.

Fitch v. Sioux City and Pacific R.R.
o Co. (216 L; and R. 184) ; overruled

<17 L.D. 43, .

Fleming o. Bowe (13 L.D. 78); over-
‘ruled, 23 L.D. 175.

Florida, State.of (17 L.D. 355) ;

. versed, 19.1.D. 76. B

Florida, State of (47-L.D, 92, 93) ; over-

~-ruled so .far as in conflict, -51 L.D.
291,

Florida -Mesa Ditch Co. (14 L.D. 265) ;

. overruled, 27 L.D. 421.

Florida Railway and Navigation Co. v.

© Miller- (8 1.D. 324) ; modified, 6 L.D.
716 ; overruled, 9 L.D. 237, i

Forgeot, Margaret (7 L.D. 280) ; over-
ruled, 10 L.D. 629,

Fort Boise Hay Reservation (6 LD
16) ; overruled, 27 L.D. 505. )

Freeman, Flossie (40 L.D. 106) ; over-

- ruled, 41 LD, 63. .

‘Freeman 9. Texas and Pacific Ry. Co.

(2! 1.D. 550) ; overruled, 7 L.D, 18.°
Fly, Silas A, (45 LD 20) ; m0d1ﬁed,
'51 E:D. 581..
Fults, Bill, . 61 LD, 437 (1954); over-
ruled, 69 L.D, 181. . !
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Galliber, Maria (8:C.L.O. 137 }-; over-
ruled, 1 L.D. 57 s

_Gallup ». Northern Pacific Ry Co (un-
published) ;. overruled so far as in
conflict, 47 L.D, 304.

Gariss v. Borin. (21 _I.D. 542) (See.

39 L.D. 162, 225).

‘Garrett, Joshua (7' C.L.O.. 55) ; over- |

ruled, 5 L.D. 158.

‘Garvey v. Tuiska (41 L.D. 510) modi-
fied, 43 L.D. 229. :

Gates . California and Oregon ‘R.R.
Co. (5 C.1.0..150) ; overruled; 1 L.D.
336. o :

Gauger, Henry (10 L.D. 221); over-
ruled, 24 1.D, 81.

Glassford, A. W. ef al,
(1937) ; overruled to extent ‘incon-
sistent, 70 1.D. 159. .

Gleason ». Pent (14 L.D. 375; 15 L.D.
286) ; vacated, 53 I.D. 447 ; overruled
so far as in conflict, 59 1.D. 416, 422,

Gohrman o, Ford (8 C.L.O. 6); over-

- ruled so far as in conflict, 4 L.D. 580.

Golden Chief “A” Placer Claim' (35
L.D. 557) ; modified, 37 L.D. 250.

Goldstein ».  Juneau Townsite (23 L.D.
417) { vacated, 31 L.D. 88,

Goodale ». Olney (12 L.D. 824); dis-
" tinguished, 55 LD. 580.

Gotebo Townsite v. Jones (35 LD 18);
modified, 37 L.D. 560.

Gowdy v. Conmnell (27 LD 56) H ‘va-
cated, 28 L.D. 240.

Gowdy v. Gilbert (19 L.D. 17) ; H over—

" ruled, 26 L.D. 453, o

Gowdy . et al. v. Klsmet Gold Mining
"Co. (22 L.D. 624) ; modified, 24 L.D.
191, )

.Grampian Lode (1 L.D, 544); over-|.

ruled, 25 L.D. 495. _
Gregg et al. v. State of Colorado (15
. L.D. 151) ; modified, 30 L.D. 810.
Grinnell ». Southern Pacific R.R. Co.
(22 L.D. 438) ; vacated, 23 L.D, 489.
*Ground Hog Lode ». Parole and Morn-
ing Star Lodes (8 IL.D. 430); over-
ruled, 34 L.D. 568 (8ee R. R. Rous-
seau, 47 L.D. 590).
Guidney, Alcide (8 C.L.O. 157 ) over-
ruled, 40 L.D, 399, E .

56 ILD. 88

AND MODIFIED CASES XLV
Gulf and Ship Island R.R. Co. (16 L.D.

:.236) ; modified, 19 1.D. 534.

 Gustafson, Olof (45 L.D. 456) ; modi-

fied, 46 L.D. 442.

Gwyn, James R.. (A-26806) Deeemher
17, 1953; unreported; distinguished,
66 1.D. 275.

Halvoréon, Halvor K. (39 L.D, 456);
overruled, 41 L.D, 505.

‘Hansbrough, Henry €. (5 L.D. 155);

overruled, 29 L.D. 59.

Hardee, D.C. (7 L.D. 1) ; overruled so
far as in conflict, 29 L.D. 698.

Hardee v. United States (8 L.D. 391;
16 L.D. 499) ; overruled so far as in
conflict, 29 L.D. 698,

Hardin, James A. (10 L.D. 318); re-
voked, 14 L.D. 233

Harris, James G. (28 L.D. 90); over-

i ruled 39 L.D. 93.

Harrison, Luther (4 L.D. 179); over-
ruled, 17 L.D. 216,

Harrison, W. R. (19 L.D. 299); over-
ruled, 33 L.D. 539,

Hart ». Cox (42 L.D. 592); vacated,
260, U.8. 427 (See 49 L.D. 413).

Hastings and Dakota Ry. Co. v. Christ-
enson et al. (22 1.D, 257) ; overruled,
28 L.D. 572.

Hausman, Peter A. C.
modlﬁed 48 L.D. 629. .

Hayden o. Jamison (24 L.D, 403) va-
cated, 26 L.D. 873.

Haynes ». Smith (50 L.D. 208) ; over-
ruled so far as in conflict, 54 L.D.
150.

Heilman . Syverson (15 L.D.. 184) ;
overruled, 23 L.D. 119,

Heinzman et al. v. Letroadec’s Heirs et

al. (28 L.D. 497) ; overruled, 38 L.D.

258, )

Heirs of Davis (40 L.D. 573); over-
ruled, 46 L.D. 110. .

Heirg of Mulnix, Philip (33 L.D.. 331);

- overruled, 43 L.D.. 532.

*Heirg of Stevenson ». Cunningham
(32 L.D. 650) ; overruled so far as in

.conflict, 41 L.D. 119 (See 43 L.D.
196).

Heirs: of Talkington v. Hempfling (2
L.D. 46) ; overruled, 14 L.D. 200.

(37 LD. 352) ;
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“Heirs of Vradenberg et al. v. Ort et gl
(25 L.D. 232) ; overruled, 38 L.D. 253.

“Helmer, Inkerman (34 L.D. 341) modl-
fied, 42 L.D, 472,

"Helphrey ». Coil (49 L.D. 624) ; over-
-ruled, Dennisv. Jean . (A—20899) July
24 1937, unreported.

Hende1son John W. (40 L.D. 518);
vacated, 43 L.D. 106 (See 44 LD 112
and 49 L.D. 484).

Hennig, Nellie J. (38 L.D. 443, 445) ;
recalled and vaecated, 39 L.D. 211,

Hensel, Ohmer V, (45 L.D. 557) ; dlstm-
guished, 66 I.D. 275.

‘Herman v. Chase ét al. (37 LD 590) ;
ovenuled 43 L.D. 246.-

Herrick, Wallace H. (24'L.D. 23) over-
ruled, 25 L.D. 113.

Hess, Hoy, Assignee (46 L.D. 421) ;
overruled, 51 1.D. 287.

Hickey, M. A, ef al. (3 L.D, 83)
ified, 5 L..D. 256.

Hildreth, Henry (45 L.D. 464); va-
cated, 46 L.D, 17. :

Hindman, Ada I. (42 L.D. 327);
cated in part, 43 L.D. 191.

Hoglund, Svan (42 LD 405); vacated,
43 L.D. 538.

Holden, Thomas A. (16 L.D.493);
overruled, 29 L.D. 168, - :

‘Holland, G. W. (6 L.D.20) ; overruled,
6 L.D. 639; 12 I.D. 436. -

Holland, ‘William C.-' (M-27696); de-
cided April 26, 1934 ; -ovérruled: in
part, 55 1.D: 221

Hollensteiner, Walter (88 L.D: 319) ;
overruled, 47 L.D. 260,

Holman v: Central Montana Mines Co.

“mod-

va-

(34 L.D. 568); overruled so far as|

in conflict, 47 L.D. 590. ,

Hon. ». Martinas (41 1.D: 119) ; mod1—
fied, 43 L.D. 197,

Hoopér, Henry (6 L.D: 624) ; modlﬁed
19LD 86, 284. :

Howard - v.
(23 1.D. 8); overruled, 28 L.D. 126,

Howard, Thomas (8 LD 409) (See 89
L.D. 162, 225).

Howell, John H. (24 L.D. 35); over-
ruled, 28 1..D, 204,

Howell,: L. G (39 L.D. 92) (See 39
LD 411).

Northern Pacific: R.R. Co. |’

AND MODIFIED CASES

| Hoy, Assignee of Hess (46 LD 421) 5§

overruled, 51 L.D. 287.

 Hughes 2% Greathead (43 LD 497 >

overruled, 49 L.D. 413 (See 260 U.8.
427).

Hull et al. v. Ingle (24 LD 214) ‘over-
ruled, 30 L.D. 258. :

Huls, :Clara (9 L.D. 401) modlﬁed 21
L.D. 377.

Humble Oil & Refining Oo (64 1D, 5) ;
distinguished, 65 LD. 316.

Hunter, Charles H. (60. 1.D. 395).; dis-
tinguished, 63 1.D. 65. :

Hurley, Bertha €. (TA-66
March 21,: 1952, unrepmted
ruled, 62 1.D, 12.

Hyde T A. (27 LD 472) 5 vaeated, 28
L.D. 284,

Hyde, F. A. et e¢l. (40 L.D. 284) ;’
ruled, 43 L.D, 381.

Hyde et al. v. Warren et ¢l. (14 L.D.
:B76; 15 LD, 415) (See 19 L.D. 64).

(Ir.)),

OVGI‘-

over-

Ingram,‘ John D. (87 L.D. 475) (See
43 L.D. 544).

Inman- ». Northern Pac1ﬁc R.R.. Co.
(24 L.D.- 318).; overruled, 28 L.D. 95.

Instructions . (32 L.D. 604)-; overruled
so far as in confliét, 50 L.D. 628; 53
I.D. 365; Lillian M. -Peterson . et al.
(A~20411),  August. 5, 1937, unre-
ported (See 59.1.D. 282, 286)

Instructions- (51 L.D. 51)‘ overruled so
far as in conflict, 54 1.D. 36, .

Interstate Oil Corp..and ¥rank O. Chit-
tenden (50 1.D. 262) ; 3 overruled S0

__far as in conflict, 58 1.D. 238.

Iowa. Railroad Land Co. (28 .L.D. 79;

24 L.D. 125) ; vacated, 29 L.D. 79.

Jacks v. Belard et ol (29 LD 369) H
vacated, 30 L.D. 345,

T ackson 011 Co. v. Southern Pacific Ry

Co. (40 L.D. 528) ; “overruled, 42 LD
317. '

Johnson v: South Daketa (17 L.D. 411) ;
overruled so far as in conﬁict, 41 1.D.
22. '

Jones, James ‘A. (3 L.D. 176) ; overs
ruled, 8 LD, 448,

Jotes v, Kennett (6 L.D. 688) ,,over

ruled, 14 L.D. 429,



TABLE OF OVERRULED

Kackmann, - Peter. (1. L.D.  86); over-

" ruled, 16 L.D. 464. :

Kanawha Oil and Gas Co., Ass1gnee (50
- L.D. 639) ; overruled so far.as in con-
flict, 54 L.D. 371.

Kemper v. St.-Paul and Pa(nﬁc R.R. Co.
(2 CL.L. 805), overruled, 18 L.D.
101. .

Kemp, Frank A. (47 L.D. 560) ; over-
ruled so far as in conﬂlct 60 L.D. 417,
L419: )

Kilner, Harold I -ef al (A—21845) ;
February 1, 1939, unreported; over-

~ruled so far as in conflict, 59 LD:.-

258,-260.

King v. Bastern Oregon Land Co. (23
L.D. 579) ; modified, 30 L.D. 19.

Kinney, E. C. (44 1.D. 580) ; overruled
so far as in conflict; 53 L.D. 228.

Kinsinger v. Peck (11 L.D. 202) (See
39 L.D. 162, 225).

Kiser v. Keech (7 1.D. 25) ; overruled,
23 1.D. 119.

Knight, Albert B. et al. (30 L.D. 227)
overruled, 31 L.D. 64.

Knight ». Heirs of Knight (39 L.D. 362,
491 ; 40 L.D. 461) ; overruled, 43 L.D.
242. :

Kniskern v. Hastings and Dakota R.R.
Co. (6 CL.O. 50); overruled, 1 L.D.
362. )

Kolberg, Peter . (37 L.D. 453) ; over-
ruled, 43 L.D. 181, .

Krighaum, James T. (12 L.D. 617);
overruled, 26 L.D, 448,

Krushnic, BEmil L. (52 L.D. 282, 295) ;
vacated, 53 1.D. 42, 45 (See 280 U.8.
306).

Lackawanna Placer Claim (36 L.D. 36) ;
overruled, 37 L.D. 715.

La Tollette, Harvey M. (26 L.D. 453) ;
overruled so far as in conflict, 59
1.D. 416, 422,

Lamb o. Ullery (10 L.D. 528) ; over-
ruled, 32 L.D. 331.

Largent, Edward B. et «l. (13 L.D.
397) ; overruled so far as in conﬂlet
42 T.D. 321,

Larson, Syvert (40 L.D. 69) overruled
43 L.D. 242. :

AND - MODIFIED CASES XLVIL

Lasselle ». Missouri, Kansas and Texas
Ry. Co. (8 C.L.O. 10) ; overruled, 14
LD, 278. :

Las Vegas Grant (13 LD 646;-15 L.D.
:B8) ; revoked, 27 I.D. 683. ;

Laughlin, Allen (31 L.D. 256); over-
ruled, 41 L.D. 361.

Taughlin » Martin (18 LD. 112);

modified, 21 L.D. 40.

Law v. State of Utah (29 L.D. 623) ;
overruled, 47 L.D. 359.

Lemmons, Lawson H. (19 L.D. 37);
overruled, 26 1L.D. 398.

Leonard, Sarah (1 L.D.41); overruled
16 L.D. 464.

Lindberg, Anna C. (8 L.D. 95) ; modi-
fied, 4 L.D. 299.

Lindermann ». Wait (6 L.D. 689); over-
‘ruled, 13 L.D. 459.

*Linhart v. Santa Fe Pacific R.R. Co
(36 L.D. 41) ; overruled, 41 L.D. 284
(See 43 L.D. 5386).

Little Pet Lode (4 L.D. 17) ; overruled,
25 L.D. 550.

Lock Lode (6 L.D. 105) ; overruled so
far as in conflict, 26 L.D. 123,

Lockwood, Francis A. (20 L.D. 361) ;
modified, 21 1.D. 200.

Lonergran o. Shockley (83 L.D. 238) ;
overruled so far as in conflict, 34 L.D.
314 ; 36 L.D. 199.

Louisiana, State of (8 L.D. 126) ; modi-
fied, 9 L.D. 157.

Lousiana, State of (24 L.D..231) ; va-
cated, 26 L.D. 5.

Louisiana, State of (47 L.D. 866) ; over-
ruled so far as in conflict, 51 L.D. 291.

Louisiana, State of (48 L.D. 201) ; over-
ruled so far as in conflict, 51 L.D.
291. .

Lucy B. Hussey Lode (5 L.D. 93) ; over-
ruled, 25 1.D. 495. »

Luse, Jeanette L. et al, (61 LD, 103) ;
distingnished by Richfield Oil Corp.,
71 I.D. 243.

Luton, James W. (34 L.D. 468); over-
ruled so far-as in conflict, 35 L.D. 102.

Lyman, Mary O. (24 L.D. 493) ; over-
ruled so far as in conflict, 43 L.D. 221.

Lynch; Patrick (7 L.D. 33); overruled
so far in conflict, 13 L.D. 713.
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Madigan, Thomas (8 L.D, 188) over-
ruled, 27 L.D, 448.

Maginnis, Charles P. (31 L.D‘ 222) ;
overruled, 35 L.D. 399.

Maginnis, John 8. (82 L.D. 14) ; modi-
fied, 42 L.D, 472,

Maher, John M. (34 L.D. 342) ; modi-
fied, 42 L.D, 472,

Mahoney, Timothy (41 L.D. 129); over-
ruled; 42 1.D. 313.

Makela, Charles (46 L.D. 509); ex-
tended, 49 L.D. 244. -

Makemson ». Snider’s Heirs (22 L.D.
511) ; overruled, 32 L.D. 650.

Malone Land and Water Co. (41 L.D.
138) ; overruled in part, 43 L.D. 110.

Maney, John J. (35 L.D. 250) ; modi-
- fied, 48 1.D. 153.

Maple, Frank (37 L.D. 107) ; overruled,
~43 L.D, 181.

Martin: . Patrick (41 L.D. 284) ; over-
ruled, 43 L.D. 536.

Mason v. Cromwell (24 L.D. 248) ; va-
cated, 26 L.D. 369.

Masten, E. C. (22 L.D. 337) overruled
25 1.D. 111.

Mather et al. v. Hackley’s Heirs (15
L.D. 487) ; vacated, 19 L.D, 48.

Maughan, George W. (1 L.D. 25) ; over-
ruled, 7 L.D. 94.

Maxwell and-Sangre de Cristo Land
Grants (46 L.D. 301) ; modified, 48
L.D. 88.

MecBride ». Secretary .of the Interior
(8 C.I.O. 10) ; modified, 52 L.D. 33.
MecCalla ». Acker (29 L.D. 203); va-

cated, 30 L.D. 277,

MecCord, W. B. (23 L.D. 137); over-
ruled to extent of any posslble in-
congsistency, 56 1.D. 73.

McCornick, William 8. - (41 L.D. 661,
666) ; vacated, 43 L.D. 429, )

*MecCraney ». Heirs of Hayes (83 L.D.
21) ; overruled so far as in conflict,
41 L.D. 119 (See 43 L.D. 196).

McDonald, Roy (84 L.D. 21); over-
ruled, 37 L.D. 285.

*McDonogh School Fand (11 L.D. 878) ;
overruled, 30 L.D. 616 (See 35 I.D.

399).

AND. MODIFIED CASES

McFadden et al. v. Mountain View Min-
ing and Milling Co. (26 L.D. 530);
‘vacated, 27 L.D. 358,

McGee, Edward D. (17 L.D. 285) ; over-
ruled, 29 L.D. 166.

MecGrann, Owen (5 1.D. 10) ; overruled,
24 L.D. 502,

MecGregor, Carl (37 L.D. 693) ; over-
ruled, 38 L.D. 148

McHarry ». Stewart (9 L.D. 344) ; crit-
icized and distinguished, 56 I.D. 840.

M¢Kernan v. Bailey (16 L.D. 368);

~overruled, 17 L.D. 494.

*MecKittrick 0il Co. v. Southern Pacific
R.R. Co. (37 L.D. 248) ; overruled so
far as in conflict, 40 LD 528 (See
42 L.D. 317).

MecMicken, Herbert et al. (10 L.D. 97;
11 .L.D. 96) ; dlstmgulshed 58 1.D.
257, 260,

McNamara ef ol v. State of California
(17 L.D. 296) ; overruled, 22 L.D. 6686.

McPeek ». Sullivan et al. (25 L.D..281) ;
overruled, 36 L.D. 26.

*Mee v. Hughart et al. (28 1.D. 455) ;
vacated, 28 L.D. 209. In effect rein-
stated, 44 L.D. 414, 487, 46 LD, 434;
48 L.D. 195, 346, 348; 49 L.D. 680.

*Meeboer v. Heirs of Schut (35 L.D.
335) ; overruled so far as in conflict,
41 LD, 119 (See 43 L.D. 196).

Mercer ». Buford Townsite (35 IL.D.
119) ; overruled, 35 L.D. 649,

Meyer ». Brown (15 L.D. 307) (See 39
L.D. 162, 225).

Meyer, Peter (6 L.D. 639); modified,
12 1.D. 436. '

Midland Oilfields Co. (50 L.D. 620);
overruled so far as in conflict, 54 I.D.
" 871,

Mikesell, Henry D., A—24112 ( Mar, 11,
1946) ; rehearing denied (June 20,
1946), overruled to extent inconsis-
tent, 70 1D, 149.

Miller, D. (60 I.D. 161) ; overriiled in
part, 62 L.D. 210.

Miller, Edwin J. (385 L.D. 411) ; over-
- ruled, 43 L.D, 181,

Miller v. Sebastian (19 L.D. 288) over-
‘ruled, 26 L.D. 448.

Milner and North Side R.R. Co. (36 L.D.
488) ; overruled, 40 1.D. 187.
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Milton et aol. v. Lamb (22 L.D. 339);
overruled, 25 L.D. 550.:

Milwaukee, Lake Shore and Western
Ry. Co. (12 L.D. 79); overruled 29
L.D. 112, )

Miner ». Mariott et al. (2 LD 709) ;
modified, 28 L.D, 224,

Minnesota ‘and Ontario Bridge Com-
pany. (30 L.D. 77); no longer fol-
lowed, 50 L.D. 359.

#*Mitchell ». Brown (3 L.D. 65) ; over-
ruled, 41 L.D. 396 (Seé 43 L.D. 520).

Monitor Lode (18 L.D. 358) overruled,
25 L.D. 495.

Mongter Lode (35 LD 493) overruled
so far as in conflict, 55 1.D. 348.

Moore; Charles H, (16 L.D. 204) over-
ruled, 27 L.D, 482,

Morgan ». Craig (10 C.1.O. 234) ; over-
ruled, 5 L.D. 303., ~

Morgan, Henry S. et al. (65 ID 369), |

overruled to extent inconsistent, 71
1.D. 22

Morgan ». Rowland (37 L.D, 90) ; over-

~ ruled, 37 L.D. 618, .

Moritz ». Hinz (36 L.D. 450) vacated,

. 87 L.D. 382.

Morrison, Charles S. (36 L.D. 126) ;
modified, 36 L.D. 319.

Morrow et al. v. State of Oregon ef al.
(82:L.D. 54) ; modified, 33 L.D. 101.

Moses, Zelmer R. (36 L.D. 473) ; over-

- ruled, 44 L.D. 570. _

Mountain Chief Nos. 8 and 9 Lode
Claims (86 L.D. 100) ; overruled:in
part, 36 L.D. 551.

Mt. Whitney Military Reservation (40
L.D. 315) (See 43 L.D. 33).

Muller, Ernest (46 L.D. 243) ; overruled,
48 1.D..163.

Muller, Esberne K. (39 L.D. 72) modl-
fied, 89 L.D. 360. L

Mulnix, Philip, Heirs of (33 L.D. 331) ;
overruled, 43 L.D. 532. ’

Myl, Clifton O., 71 1.D. 458 (1964) ; as
supplemented, 71 1D, 486 (1964), va-
cated (72 1.D. 536) (1965).

Nebraska, Stateof (18°L.D. 124) ; over-
ruled, 28 L.D. 358.

Nebraska, State of ». Dorrington (2
C.L.L. 647) ; overruled, 26 L.D. 123.

AND - MODIFIED CASES XLIX

Neilsen ». .Central Pacific R.R. Co. et
al. (26.L.D. 252) ; modified, 30 L.D.
216. ° :

Newbanks ». Thompson (22 L.D. 490) ;
overruled, 29 L.D. 108. '

Newlon, Robert C. (41 L.D. 421) ; over-
ruled ‘so far as in conflict, 43 L.D.
364. : o : :

New, Mexico, State of (46 L.D. 217);
overruled, 48 L.D. 98.

New Mexico, State of (49 L.D. 814);
overriled, 54 1.D. 159.

Newton, Walter (22 LD 322) ; modi~
fied, 25VLD 188.° '

Néw York Lode and Mill Site (5 L.D.
513) ; overruled, 27 L.D. 873.

*Nickel, John R. (9 L.D. 388); over-
ruled, 41 L.D. 129 (See 42 L.D. 313).

Northern Pacific R.R. Co. (20 L.D.

191) ; modified, 22 L.D. 224; over-

ruled so far as in conﬂlct 29 L.D.

550.

Northern Pacific R.R. Co (21 L.D. 412;
23 L.D. 204 ; 25 L.D. 501) ; overruled,
53 1.D. 242 (See 26 L.D. 265; 33 L.D.
426; 44 1.D., 218; 177 U.8. 435).

Northern Pacific Ry. Co. (48 L.D. 578) ;
overruled so far as in conflict, 51 L.D.
196 (See 52 L.D. 58).

Northern Pacific R.R. Co. v. Bowman
(7 L.D. 238) ; modified, 18 L.D. 224.

Northern Pacific R.R. !Co. v. Burns (6
L.D. 21) ; overruled, 20 L.D. 191,

Northern Pacific R.R. Co. v. Loomis (21
L.D. 395) ; overruled, 27 L.D. 464.

Northern Pacific. R.R. Co. ». Marshall
et ol. (17 L.D. 545) ; overruled, 28
L.D. 174. '

Northern Pacific R.R. Co. v. Miller (7
L.D. 100) ; overruled so far as in con-
flict, 16 L.D. 229. '

Northern Pacific R.R. Co. v. Sherwood
(28-1.D. 126) ; overruled so far as in
conflict, 29 L.D. 550.

Northern Pacific R.R- -Co. ». Symons
(22 1.D. 686) ; overruled, 28 L.D. 95.

Northern Pacific R.R. Co. ». Urquhart

“(8'L.D. 365) ; overruled, 28 L.D. 126.

. Northern Pacific R.R. Co. v. Walters et

al. (13 L.D. 230) ; overruled so far
as in conflict, 49 L.D, 391.



L TABLE OF .OVERRULED
Northern Pacific R.R. Co. . Yantis (8
L.D. 58) ; overruled, 12 L.D. 127.
Nunez, Roman C. and Serapio (56 LD.
363) ; overruled so far as in confliet,

57 1.D. 218. )

Nyman ». 8t.' Paul,, Minneapolis, and
Manitoba Ry. Co. (5 L.D. 396) ; over-
ruled, 6 L.D. 750.

O’Donnell, Thomas J. (28 LD, 214);
overruled, 35 L.D. 411. )
Olson w. Traver et al. (26 L.D. 350,
628) ; overruled 0 far as in conflict,

29 L.D. 480; 30 L.D. 382.

Opinion A.A.G. (35 L.D. 277) ; vacated,
36 L.D. 342. )

Opinion of Acting Solicitor, June 6,
1941 ; overruled so far as inconsistent,

© 60 LD. 333. o )

Opinion of "Acting Solicitor, July 30,
1942 ; overruled so far as in conflict,
58 ID. 331 (See 59 LD. 346, 350).

Opinion of Associate Solicitor, Oct. 22,
1947 (M=84999); distinguished, 68
LD. 433 (1961).

Opinion of Associate Sohmtar, M-36463,
64 1.D. 351 (1957) ; overruled, 74 1.D.
165 (1967).

Opinion of Associate Solicitor, M-36512
(July 29, 1958); .overruled to extent
inconsistent, 70 I.D. 159.

Opinion of Chief Counsel, July 1, 1914
(43 L.D. 339) ; explained, 68 1D, 372.

Opinion of Solicitor, October 31, 1917
(D-40462).; overruled so far as incon-
sistent, 58 1L.D. 85, 92, 96.

Opinion of Solicitor, February 7, 1919
(D—44083) ; overruled, November 4,
1921 (M-6397) (See 58 ID. 158,
160).

Opinion of Solicitor, August 8, 1933 (M-~
27499) ; overruled so far as in con-
flict, 54 1.D. 402.

Opinion of Solicitor, 54 1.D.'517 (1934) ;

" overruled, M—-36410 (Teb, 11, 1957).

Opinion of Solicitor, June 15, 1934 (54
I.D. 517) ; overruled in part, Febru-
ary 11, 1957 (M-36410).

Opinion of Solicitor, May 8, 1940 . (57
1.D. 124) ; overruled in part, 58 LD.
562, 567.

Opinion of Solicitor, August 31 1943
(M-33183) ; distinguished, 58 I.D.
726, 729.

AND MODIFIED .CASES

Opinion : of Bolicitor, May: 2, 1944 (58
LD. 680) ; distinguished, 64 I.D. 141.

Opinion of. Solicitor, Oc¢t. 22, 1947 (M-
34999) ; distinguished, 68 LD. 433.

Opinion of Solicitor, March 28, 1949
(M-35093) ; overruled in part, 64 1.D.
70.

Opinion of Sohmtor, 60 I D 436 (1950) ;
will.not be followed to the extent that
it conflicts with these views, 72 1.D.
92 (1965). . B

Opinion of Solicitor, Jau 19, 1956 (M-
36378) ; overruled to- extent incon-
sistent, 64 1.D. 57.

Opinion of Solicitor, June 4, 1957 (M-~
36443) ;.overruled in part, 65 1.D. 316.

Opinion of Solicitor, July 9, 1957 (M-
36442) ; withdrawn and superseded,
65 1.D. 386, 388, .

Opinion of Solicitor, Oct. 30 1957, 64
1.D. 393 (M-36429); no longer fol-
lowed, 67 1.D. 366.

Opinion of Solicitor, 64 I.D. 351 (1957) ;
overruled, M-36706, 74 LD. 165
(1967).

- Opinion of Sohmtm July 29, 1958 (M- k

36512) ; overruled to extent incon-
sistent, 70 LD. 159.

Opinion of Solicitor, Oct. 27, 1958 (M-

. 86531) ; overruled, 69 I.D. 110.

Opinion of Solicitor, July 20, 1959 (M-

- 86531, Supp.) ; overruled, 69 1.D. 110.

Opinion of Solicitor, 68 1.D. 433 (1961) ;
distinguished and 11m1ted 72 1. D 245
(1965).

Opinions of Solicitor, September 15,
1914, and February 2, 1915; over-
ruled;, September 9, 1919 (D-43035,
May Caramony) (See 58 L1D. 149,
154-156).

Oregon and California R.R. Co. v. Puck-
ett (39 L.D. 169) ; modified, 53 I1.D.
264 :

Oregon Central Military Wagbn Road
Co. »v. Hart (17 L.D.-480) ; overruled,
18 L.D. 543.

Owens et ql. v. State of California (22
L.D. 369) ; overruled, 38 L.D. 253..

Pace o Carstarphen et al. (50 L.D.
869) ; distinguished, 61 L.D. 459,
Pacific Slope Lode (12 L.D. 686) ; over-
- riled so far as in conflict, 25 I.D. 518.



TABLE OF. OVERRULED

Papina »; Alderson (1 B.L.P;91); mod-
ified, 5 L.D. 256. . .
Patterson, Charles E. (3 L.D. 260);

modified, 6 L.D- 284, 624,

Paul Jones Lode (28 L.D, 120) ; modl-
fied, 31 L.D. 359. )

Paul v. Wiseman (21 Ii.D. 12); over-
ruled, 27 L.D. 522, .

Pecos Irrigation and Improvement Co.
(15 L.D. 470) ; overruled,; 18 1.D. 168,
268.

Pennock, Belle L. (42 L.D. 313) ; va-
cated, 43 L.D. 66..

Perry o.. Central Pacific R.R. Co (39
L.D. 5); overruled so far as in con-
flict, 47 1.D. 304.

Phebus, Clayton (48 L.D. 128); over-
ruled so far as in- conflict, 50 L.D.
281 ; overruled to extent inconsistent,
70 1.D, 159.

Phelps, W. L. (8 CLO 139) ; over-
Tiled, 2LD 854, ‘

Phillips, ‘Alonzo * (2 L.D. 321); over-
ruled, 15 L.D. 424,

Phillips ». Breazeale’s Heirs (19.1L.D.
573) ; overruled, 39 1.D. 93.

Pieper, Agnes C. (35 L.D. 459) ;: over-
ruled, 43 L.D. 3874. . .

Pierce, Lewis W. (18 L.D. 328); va-
cated, 53 ID. 447; overruled so far
as in conflict, 59 1D, 416, 442,

Pietkiewicz et al v. Richmond (29 L.D:
195) ; overruled, 37 L.D. 145.

Pike’s Peak Lode (10 I.D. 200); over-
ruled in part, 20 L.D. 204.

Pike’s Peak Lode. (14 L.D. 47); over-
ruled, 20 L.D. 204.

Popple, James (12 L.D. 433) ; ovelruled

. 13 L.D. 588.

Powell, D. C. (6 L.D. 302); modified,
15 L.D. 477. ’ .

Prange, Christ C. and  William C.
Braasch (48 L.D. 488) ; overruled so
far as in conflict, 60 I.D. 417, 419.

Premo, George (9 LD. 70) (See 30
L.D. 162, 225). )

Prescott, Henrietta P. (46 L.D. 486);
overruled, 51 L.D. 287, .

Pringle, Wesley (18 L.D. 519); over-
ruled, 29 L.D. 599.

Provensal, Victor H. (30 L.D. 618);
overruled, 35 1.D, 399.

807-86T—68——5)

AND. MODIFIED GASES LI
Prue, Widow. of Emmanuel (6 L.D.,
436) ; vacated, 33 L.D,.409. :
Pugh, F. M. et al. (14 L.D. 274), in

effect vacated,-232 U.8. 452.
Puyallup Allotment (20. L.D. 157);
modlﬁed 29 L.D. 628.

Ramsey, George L., Heirs of Edwin C;
Philbrick (A~16060), August 6, 1931,

.. unreported ; recalled and vacated, 58
1.D. 272; 275, 290. '

Rancho Alisal (1 L.D. 173); overruled,
5 L.D. 320.

Ranpkin, James D. et el. (7 L.D. 411) ;
overruled, 35 1.D. 32.

Rankin, John M. (20 L.D. 272); re-
versed, 21 L.D. 404,

‘Rebel Lode (12 L.D. 683) ; overruled,

20 L.D. 204 ; 48 L.D. 523. .
*Reed v. Buffington (7 L.D. 154) ; over-
ruled, & L.D. 110 (See 9 L.D. 360)..
Regione v. Rosseler (40 L.D. 93); va-

cated, 40 L.D. 420, .

Reid, Bettie H., Lucille H. Pipkin (61
ILD.1); overruled 61 1.D. 355.

Rialto No. 2. Placer Mining Claim (34
L.D. 44) ; overruled, 37 L.D. 250.
Rico Town Site (1 L.D. 556) ; modified,

5 L.D. 256. .

Rio Verde Canal Co. (26 1.D. 881) ; va-
cated, 27 L.D, 421,

Roberts o. Oregon Central Military

~Road Co. (19 L.D. 591) ; overruled,
31 L.D. 174, '

Robinson, Stella G. (12 L.D. 443) ; over-
ruled, 13 L.D. 1.

Rogers v Atlantic & Pacific R.R. Co. (6
L.D. 565) ; overruled so far as in con-
flict, 8 L.D. 165.

Rogers, Fred B. (47 L.D. 325) ; vacated,
53 1.D. 649.

Rogers, Horace B. (10 L.D. 29) ; over-
ruled, 14 L.D. 821.

*Rogers v, Lukens (6 I.D. 111) ; over-
ruled, 8 L.D. 110 (See 9 L.D. 360).

Romero v. Widow of Knox (48 I.D. 82) ;

overruled so far as in conflict, 49 L.D.
244., i

Roth, Gottlieb (50 L.D. 196); modified,
50 L.D, 197.

Rough Rider and Other Lode Claims
(41 L.D. 242, 255) ; vacated, 42 L.D.
584,
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St. Clair, Frank (52 LD 597) ; modl-
fied, 53 L.D. 194..

*St. Paul, Minneapolis and Mamtoba
Ry Co. (8 L.D. 255); modified, 13

" L.D. 354 (See 32°L.D. 21).

St. Paul, Minneapolis and Manitoba Ry.
Co. v. Fogelberg (29 L.D, 291) ; va-
cated, 30 L.D. 191.

St. Paul, Minneapolis and Manitoba Ry.
Co. . Hagen (20 L.D. 249); over-
ruled, 25 L.D. 86.

Salsberry, Carroll (17 L.D. 170) over-
ruled, 39 L.D. 93.

Sangre de Cristo and Maxwell Land
Grants (46 LD. 301) ; modified, 48
L.D. 88. :

Santa Fe Pacific R.R. Co. v. Peterson
(39 L.D. 442) ; overruled, 41 L.D. 383.

Satisfaction Extension Mill- Site (14
L.D. 173) (See 32 L.D. 128).

*Sayles, Henry P. (2 L.D. 88); modi-

" fled, 6 I.D. 797 (See 37 L.D. 330).

Schweitzer v, Hilliard et al. (19 L.D.
204) ; overruled so far as in conflict,
26 L.D. 639. '

Serrano v. Southern Pacific R.R. Co.

" (6 C.L.O. 93) ; overruled, 1 I.D. 880.

Serry, John J. (27 L.D. 330) ; overruled
so far as in conflict, 59 1.D. 416, 422.

Shale Oil Company (See 55 LD. 287).

Shanley ». Moran (1 L.D. 162) ; over-
Tuled, 15 L.D. 424.

Shineberger, Joseph (8 L.D. 231) ; over-
ruled, 9 L.D. 202,

Silver Queen Lode (16 L.D, 186) over-
ruled, 57 1.D. 63.

Simpson, Lawrence W. (85 L.D, 399,
609) ; modified, 36 L.D. 205. :

Sipchen ». Ross (1 L.D. 634) ; modified,
4 1.D; 152. ,

Smead v. Southern Pacific R.R. Co. (21
1.D. 432) ; vacated, 29 L.D, 135.

Snook, Noah A. et al. (41 L.D. 428);
overruled so far as in conflict, 43 L.D.
364, o .

Sorli ». Berg (40 L.D. 259) ; overruled,
42 L.D. 557. .

Southern Pacific R.R. Co. (15 L.D. 460) ;
reversed, 18 L.D, 275.

Southern Pacific R.R. Co. (28 L. D. 281) ;
recalled, 32 L.D. 51.

AND MODIFIED CASES

Southern Pacific R.R. Co. (33 L.D. 89) H
recalled, 33 L.D. 528.:

Southern Pacific R.R. Co. v. Bruns (31
L.D. 272) ; vacated, 37 L.D. 243.

South ‘Star Lode (17 L.D. 280); over-
ruled, 20 L.D. 204; 48 L.D. 523.

Spaulding ». Northern Pacific R.R. Co:
(21 L.D. 57) ; overruled, 81 1.D. 151.

Spencer, James (6 L.D. 217) ; modified,
6 L.D. T712; 8 L.D. 46T. '

Sprulli, Lelia May (50 L.D. 549) ; over-

- ruled, 52-L.D. 339. *

Standard Shales Products Co. (52 L.D.
522) ; overruled so far as in conflict
53 LD, 42.

Star Gold Mining Co. (47 L.D. 38) dis-
tinguished by U.S. v. Alaska Empire

- @Gold Mining Co. (72 ID. 273).

State of California (14 L.D. 253) va-
cated, 23 L.D. 230.

State of California (15 L.D. 10) ; over-
ruled, 23 L.D. 423, :

State of California (19 L.D. 585) ; va-
cated, 28 1.D, 57. ’

State of California (22 L.D. 428) ; over-
ruled, 32 L.D. 34,

State of California (32 LD. 346); va-
cated, 50 L.D. 628 (See 37 L.D. 499
and 46 1.D. 396).

State of California (44 L.D. 118) ; over-
ruled, 48 L.D. 98.

State of California (44 L.D. 468) ; over-
ruled, 48 L.D. 98. :

State of California v. Moccettini (19
L.D. 359) ; overruled, 31 L.D. 335.
State of California ». Pierce (3 C.L.O.

118) ; modified, 2 L.D, 854.

State of California ». Smith (5 L.D.
543) ; overruled so far as in confliet,
18 L.D. 343.

State of Colorado (7 L.D. 490) ; over-
ruled, 9 L.D. 408.

‘State of Florida (17 L.D. 855); re-

versed, 19 L.D. 76.
State of Florida (47 L.D. 92, 93) ; over-
ruled so far as in conflict, 51 L. D. 291.
State of Louisiana (8 L.D. 126) ; modi-
fied, 9 L.D. 157.
State of Louisiana (24 L.D. 231); va-
“eated, 26 L.D. 5.
State of Louisiana (47 L.D. 366) ; over-
© ruled-so far-as in conflict, 51 L.D. 291.
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State of Louisiana (48 L.D. 201) ; over-
ruled so far as in conflict, 51 L.D. 291.

State of Nebraska (18 L.D. 124) ; over-
ruled, 28 L.D. 358. '

State of Nebraska »o. Dorrmabon (2
C.1.L. 467); overruled so far as in
conflict, 26 L.D. 123.

State of New Mexico (46 L.D. 217);
overruled, 48 L.D. 98, ~ ‘

State of New Mexico (49 L.D. 314);
overruled, 54 1.D, 159. '

State of Utah (45 L.D. 551) ; overruled,
48 L.D. 98.

*Stevenson, Heirs of v. Cunningham (32
L.D. 650) ; overruled so far as in con-
flict, 41 L.D. 119 (See 43 L.D. 196).

Stewart et al. v. Rees et al. (21 L.D.
446) ; overruled so far as in conflict,
29 L.D. 401. ‘ '

Stirling, Lillie' B. (39 L.D. 346) ; over-
ruled, 46 L.D. 110.

Stockley, Thomas J. (44 L.D, 178, 180) ;
vacated, 260 U.S. 532 (See 49 L.D.
460, 461, 492).

Strain, A. G. (40 L.D. 108) ; overruled
so far as in confliet, 51 L.D. 51.

Streit, Arnold (T-476 (Ir.)), August

26 1962, unreported; overruled, 62 ':

LD 12.
Stricker, Lizzie (15 L.D. 74) ; overruled
0 far as in conflict, 18 1D, 283.
Stump, Alfred M. ef el (39 L.D. 437) ;
vacated, 42 L.D, 566.
Sumner ». Roberts (23 L.D. 201) ; over-
ruled so far as in'conflict, 41 I.D, 178.
Sweeney ». Northern Pacific R.R. Co.
(20 L.D. 394) ; overruled, 28 L.D. 174.
“Sweet, Hri P. (2 C.L.0O. 18) ; overruled,
41 L.D. 129 (See 42 L.D. 313).
Sweeten v. Stevenson (2 B.L.P. 42);
_overruled so far as in conflict, 3 L.D.
248,

Taft v. Chapin (14 L.D. 493); over-
ruled, 17 L.D. 414, ‘

Taggart, Willilam M. (41 L.D. 282);
overruled, 47 I.D. 370.

Talkington’s Heirs v. Hempfling (2 L.D.
46) ; overruled, 14 L.D. 200.

Tate, Sarah J. (10 L.D. 469) ; overruled,
21 L.D. 211.

AND MODIFIED CASES LIIr

Taylor, Josephine et al. (A-21994),
June 27, 1939, unreported ; overruled
so far as in conflict, 59 I.D. 258, 260.

Taylor v. Yates et al. (8 L.D. 279);
reversed, 10 L.D. 242,

«Peller, John C. (26 L.D. 484) ; over-
ruled, 36 L.D. 36 (See 37 L.D. 715).

The Clipper Mining Co. ». The Eli Min-

" ing and Land Co. e al., 33 L.D. 660
(1905) ; no longer followed in part, 67

LD, 417.

The Departmental supplemental deci-
sion in Franco-Western Oil Company
et al., 65 1.D. 427, is adhered to, 66

" 1.D. 862.

Thorstenson, Even (45 L.D. 96) ; over-
ruled so far as in conflict, 47 L.DD. 258.

Tieck . McNeil (48 L.D. 158) ; modi-
fied, 49 L.D. 260,

Toles v. Northern Pacific Ry. Co. ¢f al,
(39 L.D. 371) ; overruled so far as in
conflict, 45 L.D. 96.

Tonkins, H. H. (41 L.D. 516) ; over-
ruled, 51 L.D. 27.

Traganza, Mertie C. (40 L.D. 300);

- overruled, 42 L.D. 612.

Teaugh ». Ernst (2 LD. 212); over-

ruled, 3 L.D. 98.

Tripp ». Dumphy (28 L.D. 14) ; modi-
| fied, 40 L.D. 128, - .

Tupp v. Stewart (7 C.L.O. 39); modl-
“fied, 6 T.D. 795,

Tucker v. Florida Ry. & Nav. Co. (19
“L.D. 414) ; overruled, 25 L.D. 233

Tupper v. Schwarz (2 L.D. 623) over-

© ruled, 6 L.D. 624.

Turner . Cartwrlght (17 LD, 414);
modified, 21 L.D. 40.

Tirner . Lang (1 C.L.0: 51) ; modified,
5-L.D. 256.

Tyler, Charles (26 L.D. 699); over-
1u1ed 35 L.D. 411,

Ulin »- Colby (24 1.D. 311) ; overruled,
36 L.D. 549.

Union Pacific R.R. Co. (33 L.D. 89);
recalled, 33 L.D. 528. '

United States . Bush (13 L.D. 529) ;
overruled, 18 L.D. 441, i

United States ». Central Pacific Ry. Co-
(52 L.D. 81) ; modified, 52 L.D. 235.

United States ». Dana (18 L.D. 161);

modified, 28 L.D. 45.
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United States ». Keith V. O'Leary et al.
(63 ID. 341); dlstlngulshed 64 ID
210, 369.

United States v. M. W. Mouat et al. (60
LD. 473); mod1ﬁed 61 I D. 289.

Utah, State of (45 L.D. 551) overluled
48 L D, 98,

Vea“céh, Heir of Natter (46 L.D. 496) ;
overruled. so far as in conflict, 49 L.D.
461 (See 49 L.D. 492 for adherence
in part).

Vine, James (14 L.D. 527) ; modified, 14
L.D. 622. '

Virginia-Colorados Development Corp.
(53 1.D. 666) ; overruled so far as in
conflict, 55 I.D. 289.

Vlandenburg s Heirs et el. v. Orr et al.
(25 L.D. 323) ; overruled, 38 L.D. 253.

‘Wagoner v. Hanson (50 L.D. 355) ; over-
ruled, 56 1.D. 325, 328. '

Wahle, John (41 L.D. 127) ; modified, 41
L.D. 637.

Walker v. Prosser (17 L.D. 85); 3 Te-
versed, 18 L.D. 425,

Walker v. Southern Pacific R.R. Co. (24|

L.D. 172) ; overruled, 28 L.D. 174.

Wallig, . Floyd A. (65 LD. 369); over-
ruled to the extent that it is incon-
sistent, 71 ID. 22. '

Walters, David (156 L.D. 136) ; revoked,
24 LD, 58,

‘Wiarren v. Northern Pacific R.R. Co. (22
L.D..568) ; overruled so far as in con-
flict, 49 L.D. 391.

Wasmund ». Northern Paecific R.R. Co-
(23 I.D. 445) ; vacated, 29 L.D. 224.

Wass v. Milward (5 L.D. 349); no
longer followed (See 44 L.D. 72 and
unreported. case of Ebersold ». Dick-
son, September 25, 1918, D-36502).

‘Waterhouse, William W. (9 L.D. 131) ;
overruled, 18 L.D. 586.

Watson, Thomas E. (4 L.D. 169) ; re-
called, 6 L.D. 71.

AND. MODIFIED CASES

Weathers,. Allen E., Frank N. Haltley
(A—25128) May 27, 1949, unreported
overluled in part, 6‘7 LD. 62.

Weave1 Francis D. (53 1D, 179) ; over-
ruled so far as in conflict, 55 I.D. 280.

Weber, Peter (7 L.D. 476) ; ovelruled
9 L.D. 150. ‘

Weisenborn, Ernest (42 L.D. 533);
overruled, 43 1.DD. 395.

Werden o. Schlecht (20 LD, 523);
overruled so far as in conflict, 24
L.D. 45.

Western Pacific Ry. Co. (40 LD 411
41 L.D. 599) ; overruled, 43 L.D. 410.

Wheaton. v. Wallace (24 L.D. 100);
modified, 34 L.D. 383.

White, Anderson (Probate 13570-385) ;
overruled, 58 I.D, 149, 157.

White, Sarah V.. (40 L.D. 630) ; over-
ruled in part, 46 1.D. 56.

Whitten et ol. v. Read (49 L.D. 253,

- 260; 50 L.D. 10) ; Vacated 53 L.D. 447.

Wickstrom ». Calkins (20 L.D. 459);
modified, 21 L.D. 553; overruled, 22
L.D. 392.

Widow of Bmanuel Prue (6 L.D. 436) ;

vacated, 33 L.D. 409.

Wiley, George P, (36 L.D. 305) ; modi-
fied so far as in conflict, 36 L.D. 417.

Wilkerson, Jasper N, (41 L.D. 138);
overruled, 50 L.D. 614 (See 42 L.D.
313).

Wilkins, Benjamin C. (2 L.D. 129);
modified, 6 L.D, 7T97.

Willamette Valley and Cascade Moun-
tain 'Wagon Road Co. »v. Bruner (22
L.D. 654) ; vacated, 26 L.D, 357.

Williams, John B., Richard and Ger-
trude Lamb (61 ID. 31); overruled
so far as in conflict, 61 1.D. 185.

‘Willingbeck, Christian P. (3 L.D. 383) ;
modified, 5 L.D, 409,

Willis, Cornelius et al. (47 L.D. 185) ;
overruled, 49 L.D. 461,

Willis, Eliza (22 L.D. 426) ; overruled
26 1.D. 436.
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Wilson v. Heirs of Smith (37 L.D. 519) ; | Wright et «l. ». Smith (44 L.D. 226) ;
overruled so far as in conflict, 41 L.D. in effect overruled so far as in con-
119 (See 43 L.D. 196). flict, 49 I.D. 374.

Witbeck ¢. Hardeman (50 L.D. 413); )
overruled so far as in conflict, 51 L.D. | Zimmerman v. Brunson (39 L.D. 310);
36. overruled, 52 L.D. 714,

Note.—The abbreviations used in this title refer to the following publications:
“B.L.P.” to Brainard’s Legal Precedents in Land and Mining Cases, vols. 1 and
2; “C.L.L.” to Copp’s Public Land Laws edition of 1875, 1 volume; edition of
1882, 2 volumes; edition of 1890, 2 volumes; “C.L.0.” to Copp’s Land Owner,
vols. 1-18; “L. and R.” te records of the former Division of Lands and Railroads;
“L.D.” to the Land Decisions of the Department of the Interior, vols. 1-52;
“LD.” to Decisions of the Department of the Interior, beginning with vol. 53.—
EDITOR. -
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DECISIONS OF THE ,
DEPARTMENT OF THE INTERIOR

- UNITED STATES
- N . . v'. N . N
ALBERTA HILL SWALLOW ET AL,

A-30000- (Supp.) - Deczded Jomucwy 6, 1967
Desert: Land Entry Cultlva,tmn and Reclama,tmn o

Where i a reasonable farmmg operatwn conducted by a farmer owmng his
own. Tarm, crops would be’ growu on different areds of the farm in two
growing seasons, a desert land entryman may use a two season ‘cropping
“plan +4n computing the amount:of acreage that can: be ,served by a glven:
amount of water.. :

Desert Land Entry: Cultlvatmn and Reclamatmn

It is questionable whether peak« ‘moisture reqmrements should be dlsregarded
in determmmg the .acreage in an entry that can -be irrigated from the
source of water available.

Desert Land Entry: Cultlvatmn and Reclamatlon

Where an entryman plans a. two. season cropping - operation in ‘Whieh parts
_of his entry will lie-idle part of each 'year, he is not entitled to an allowance
for fallowing in the ahsence of proof that fallowmg is a normal practlce
for the type of crop plan that he has.

Desert Land Entry: Cultivation and Reclamatlon——]]esert Land Entry:
Distribution System
Fmal proof must-be rejected as to an area of desert land entry which can.be

irrigated, if at all, only by mobile pumping equipment not on the enfry at
the expiration of its statutory life. '

APPEAL FROM HEARING EXAMINER

Alberta Hill Swallow, Wllllam Woods Porter II, Lillian Lowther
Porter, and Albert Ransom Swallow have appealed to the Secretary
of the Intemor from a decision dated February 25, 1966, of a-hearing
examiner which held that final proof filed by each on lns desert land
entry should be accepted in part and re]ected in part and the entries
canceled as to the parts rejected.

The sufﬁcmncy of the final proofs had been on appeal before. In
a decision” dated April 8, 1965, A-80000, the Department considered
the appellants appeal from a decision of the Bureau of Land Manage-

74 LD. No. 1
1.
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ment rejecting their entries in part and concluded that the evidence
pr'esented at a hearing was not sufficient to warrant its resolving the
issues presented by the appeal. Accordingly, it set aside the Bureau
of Land Management’s decision and remanded the case to the Bureau
of Land Management for a further hearing. The Bureau of Land
* Management in turn sent the case to the hearing examiner with
instructions that if the parties so stipulated, an appeal from the
hearing examiner could be taken directly to the Secretary. The parties
“consented to this procedure and the appeal is here without having
been reviewed by the Director of the Bureau of Land Management.

In its first decision the Department stated that the -basiq issue was
whether “the systems actually installed by the entrymen would have
provided enough water for all or part of each entry,” that is, the
entrymen not only had to have developed sufficient water but also had
to have provided the physmal means to. carry it to every legal
subdivision.

. To determine the amount of water needed; the Department added, it
would be necessary to aseertain what crops could be grown successfully
as a mainstay of the land being irrigated if the entrymen were to offer
any crop or crops other than alfalfa as the principal one..

"~ Inthe second decision the hearing examiner found that the pumping
plant installed on the Lillian Porter entry serving that entry and two
. other adjacent entries, referred to as the combined entries, is capable
of producing 1,600 g.p.m., that while alfalfa had been the main crop in
the area in 1957, other field crops have been gradually gaining in pro--
duction so that alfalfa is losing its role as the prinecipal crop in the
area, and that other field crops such as sudan grass, oats, barley, rye,
and wheat, have been successfully grown in the area of the claims. - He
then concluded that as a matter of law an entryman could produce one
crop. from a part of his'entry in the summer growing season and a
second crop from another part of his entry in the winter growing
season and that climatic conditions in southern California permit the
harvesting of two crops per year.. He found, however, that the
sprinkler lines on the combined entries could irrigate only 200 acres on
an 11-day cycle necessary to successfully irrigate the land. Allowing
for two crops per year, he found that successful crops could be pro- -
duced from 400 acres of the combined entries. Accordingly, he
rejected the final proof as to 160 acres m each of the three combined
entries.
Turning to the other entry ? he found that equlpment on the entry

1The three entrles comprise the following : Lillian Lowther Porter, N1 sec. 2; Albert -
Ransom Swallow, 814 sec. 2; Willlam Woods Porter II B sec. 3;allin T. 11 N, R 4w,
8.B.M., California,

2 The Alberta Hill Swallow entry covers the 814 sec. 4, T. 11 N, R. 4 W., S.B.M..
California.
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» could successfu]ly reclaim the SE1 of section 4, and he held the final
proof for rejection as to the SW1 sec. 4. . ‘

The appellants quickly filed a petition asking for reconsideration
mainly upon the grounds that it was erroneous to. allocate equal
amounts of irrigable acreage to the summer and winter growing sea--
sons, and that the same amount of water could be. delivered to four
- times as much land in winter as in summer, so that if 200 acres can be

1rr1gated in summer, 800 can be irrigated in winter. - :

- In reply, the contestant argued that even if there are two growmg
seasons, they overlap to such an extent that water. would. be required
~for both crops. durmg a 215-month period, that for a time both crops:

would require water in the same amount, and that the contestees had
not shown that there was water suﬂiclent for both erops during the
overlap of growing seasons.

The contestees answered. that the cruclal issue Would be Whether
there was conflict in érrigation seasons rather than growing seasons,.
that there was none and that there was ample water to 1rr1gate 4 times
asmuch of the entries in winter as in summer.

In a supplemental decision dated July 5, 1966, the hearing examiner-
denied the petition, holding that winter irrigation required an 11-day
cycle, that in 11 days 200 acres could be irrigated, that summer irri-
gation requires a 7-day cycle, so that in summer the water distribution
system could irrigate only 125-acres, and that the allowance of 480 acres
for the three combined entries was reasonable.

He also held that the irrigation equipment on the separate entry
(Alberta Swallow) could service only 14 asmuch as that on the com-
bined entries and that 160 acres was allowed for the plantlng of two
Crops per year. -

The contestees promptly filed a second petltlon for recon81derat10n
in which they have asserted that the program of applying 5 inches of
water every 11 days is a summer peak program and not a winter one,
that 200 acres can be irrigated in the summer and 800 in the winter, and
that water has been and can be delivered to every: 40:acre subdlwsmn-_ :

_of the separate entry

‘On July 20, 1966, the hearing examiner again demed reconsideration,

holdmg‘m oeneral that all matters raised had been considered pre-
_viously and in particular that mobile irrigation units not on the Alberta
Swallow entry could not be offered as a method for mternal dlStI‘lbu-
tion of water on that entry.

_The contestees then filed this:appeal to the Secr etary They allege
as-error the use of a 5 inch—11- day cycle for winter irrigation, the find-..
ing that summer irrigation requires a 5 inch 7 day irrigation cycle, and:
the refusal to find that water has been brought, to:every 40 acre sub-
division of the separate entry.. They assert that four times as much
. land can beirrigated in the winter. as in the summer,-and that each
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subdivision of the separate entry can be irrigated.. Further, they con-
tend, the Government’s case was based upon water necessary to pro-
duce optimum crops during the short summer season, that the 9 g.p.m.
figure used by the Government finds no support in the practices of op-
erating farms, that plants will mature on less than peak water needs
and that if water costs more than $5 per acre foot it is uneconomical to
meet peak water needs, that the hearing examiner based his calcula-
tions on too'low an estimate of irrigation efﬁclency, that 88 percent
not 75 percent, is the correct figure. '

~ Inreply the contestant says that the contestees’ arguments are based
on the assumptlon that the two crop seasons are completely separate
but that their crop plans do not show the peak moisture requiremenits
'~ or the growing seasons of the proposed crops so that the mere citation
of gross water supply is meaningless, that the hearing examiner based
his conclusion on the acreage ‘that the equipment on the entries could
service and that 75 percent is not too low & measure of 1rr1gat10n
efficiency.

As stated in'the Department’s. decision of Aprll 8, 1965, the basic’
issue in the case is how many acres of the entries can be’ adequwtely
irrigated with water from the wells, pumping plants, and distribution
systems installed by the contestees within the life of the entries.

In determining this issue, we consider first the hearing examiner’s
conclusion that it is within the law for any entryman to harvest a
crop from one portion of his entry in the summer season and from
another in the winter by utilizing twice a year a water supply adequate
- for only one season and one portion of theentry. Despite three-quar-
ters of a century of intensive consideration of desert land entries, the
question does not appear to have been ruled upon one way or another.

The statute is not too helpful. The only pertinent provision re-
quires that the entryman file-a plan “showing the mode of contemplated
irrigation, and which plan shall be sufficient to thoroughly irrigate
and reclalm said land, and prepare it to raise ordinary agricultural
crops.” Section 4, act of March 3, 1877, as added by sec. 2 of act of
March 3, 1891, 26 Stat. 1096; 43 U.S.C. sec. 327 (1964).

In our ea,rher decision, we said, in speaking of the types of crops
to be used in computing the acreage that could be serviced by the
amount of water the entryman had developed, “The test is not whether
certain crops can be produced on the land in question but whether
those crops can be produced successfully in a normal rea,sonable agri-
cultural production.”

The principle underlying that crlterlon is equa,lly apphcable to de-
ciding the multiple seasons of growth issue. ~We must ask, “How
does the ordinary reasonable farmer acting solely upon agrlcultura,l
considerations conduct his famung operations?” We must assume
that the desert land law seeks to stimulate the reclamation of other-
wise unproductive lands into ordinary economically feasible agricul-
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tural units. In other words, is the plan proposed by the entryman
the one he would follow if he already owned the land and were seek-
“ing only. the best return possible on his labor and expend1tures9
While, of course, there may not be unanimity among farmers similarly
situated as to the best farmmg policy, we must assume uniformity of
‘motive~that is, economic gam
If an entryman offers a farming plan composed of crops or grow-
ing seasons different from those of other like enterprises, he must be
prepared to demonstrate its economic feasibility. He has, of course,
four years to develop his entry and to show the practicability of his
‘proposal. Ifat final proof he can show that he has operated under
an economically remunerative plan, then, although he may have been
_an innovator, he has evidence of the practicability of his method.
- If, however, he comes to final proof with only a theory to support
fhis'pla,ns and can offer neither his own experience nor that of other
farmers in support, then he has a more difficalt task As we said
in our earlier decision:

The determination of What acreage is 1rngable from the systems installed by
the appellants is not to be made with reference to an unorthodox or speculative
crop plan or lack of plan which is completely out of step with prevalhng or
existing agricultural practices ih the area. :

* ‘The héaring examiner did not advert to this standard He sald
he found no superlatives in the law such as “ ‘mainstay of the land,’
“‘principal crops in the area,” ‘optimum crops,’ or ‘economically faVor—
able-crops.”” -He insisted that'the contestant was restricting the
_ entrymen to crop plans based on alfalfa, which is commonly grown

-in the area and which would produce the greatest profit per acre, and
held:such a limitation had no foundation in law. The propér cri-

‘terion, he held, was whether the crop produced was profitable, con-
-sidering the climate, the character of: the land a,nd the kinds of crops
being grown. - '

‘We-agree with the omtemon stated by the examiner. I-Iowever, we

‘disagree:if he intended to imply that, in evaluating an entrymian’s

crop plan, it is lmproper to consider what crops are the mainstay of

.the typical farm in the area; what are the principal ‘crops, the eco-
mnomically feasible crops... Experience and practice are highly signifi-
-cant.. If 95 percent of the farmers in an area raise nothing but.alfalfa,
there must be sore sound basis for-doing so. If an entryman in the

area proposes to raise some other crops, it does not mean that he will

fail—witness the 5 percent of the farmers who d¢ not raise alfalfa-—
but he certainly bears a heavy burden of establishing. that his pro-
posed crop plan is feasible.  The question here is whether the :cén-

‘testees’ pr 0posa1' of growing alfalfa on 14 of the entries in the summer

and winter grains on 44 of the entrles in. the winter is & feasﬂole crop
plan.
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A witness for the contestant, Harlan D. McIntire, soil conserva-
tionist with the U.S. Department of Agriculture, testified that a plan
‘of this nature would not be a typlca,l agricultural operatlon (Tz.

278). He testified that alfalfa is the principal crop grown in the
area of the entries and that the nearest farm had 1,000 acres in that
crop and 80 acres in sudan grass and oats (Tr. 275, 285) - He ques- -
tioned whether grain is an econonucally feasﬂole crop in the area (Tr
279).

That alfalfa is by far the predomma,nt crop grown in the area, is
established by numerous bulletins and reports introduced in'evidence
not only by the contestant but even more by the contestees (Conbest—
ant’s Exhibits 17, 20; Contestees’ ‘Exhibits J, L (p. 19), N, 0y. In

“fact, one of contestees exhibits, a bulletin of the Umver51ty of Cali-
fornia Agrlcultuml TEixtension Service, states that production of ir-
rigated small grains in San Bernardino County, where the entries are

“located, is limited almdst entirely to the high desert because small
grains are a very low income crop, and that the acreage in the high
desert “is almost limited to that grown in rotation with alfalfa or
‘deésert land entry land development” (Exhibit K). ‘

. ‘The exhibits, however, do list many crops othér than alfa.lfa, tha,t
can be grown in hlgh desert areas, and appellallt William" Porter

"stated ‘that ‘winter crops can be grown in the area and. that surhmer

“and winter crops are common in the area (Tr. 502). - "The contestant

--did not present evidence ‘that crops: other-than alfalfa: could not be

~grown ‘with success, nor has 1t dlsputed this-in - its arguments on
rappeal. . : : _

‘The cropping schemes proposed by the contestees thus may be tech- :
-nieally sound. ' That, however, is not enough. There must also be
plans that the reasonably prudent farmer would follow on lands that
‘he owned, for otherwise the purpose of the ‘desert land law; the rec-
lamation of arid lands, would not be accomplished. : T

- Of all the land: in the four entries only 40 acres in each have been
reclaimed through irrigation and cultivation. The remaining land
is: just as it was before entry. If the contestees are issued patents

-for all of ttheir respective entries, they: will, of course, own them in
fee. As fee owmers, then, they will ~und‘er-ta,ke“further' development
- only in accordance with the same economic rules that govern the con-
~duct of all reasonably prudent farmers.. They will only grow crops
~which yield an economic return and will open up only that land which
-ean be most proﬁtably exploited. '

. After patent, an’ entryman assuredly would not. devise a cropping
-plan-based upon a combination -of water available and crop water -
“requirements calculated principally simply to permit the cultivation
-of the maximum acreage at his disposal.” Therefore, if an entry-
man were to receive a patent for land he has not reclaimed before
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patent Whlch he would not as a reasonable farmer reclaim after patent,
in all likelihood such land would not be reclaimed. If this were to
occur, the purpose of the desert land law would be flouted by the very
act intended to reward compliance with the terms of the statute.

- Appellant William Porter offered no probative evidence to sup-
port the economic soundness of contestees’ cropping plans. - On cross-
examination he could not identify any farm in the area where ir-
rigated grain was the mainstay of the operation or its predominant
crop (Tr. 500-551), nor did he cite any farming operations based
primarily upon winter production. His only evidence was that there
has been significant production of grains and crops other than alfalfa
in the general or adjoining area. However, the evidence does not
show how this production relates to.the much more predommant
alfalfa production, that is, whether the grains, ete. were grown in TO-
tation with alfalfa, supplemental to alfalfa, or as principal crops.

On the other hand, the contestant offered no evidence to contradict
the contestees’ ewdence that winter crops could be grown in the area,
and, indeed, ha,s not dlsputed thls assertion in 1ts discussion of fbhe
‘contestees’ 'a,ppea,l ‘ : e : :

We are constrained, fthen, to conclude, on; the ba,s1> Of the record 1
thls case, that a. famng operation consisting of alfalfa in the summer
baoked up by a winter crop of cereals or other comparatively low water
duty crops could be a reasonable farmmg operation. -

_This leads us to.the principal issue as to how much of the entries
could be : adequa:tely 1mgated upon ’tJhe basis of a fJWO orop{pmg season
operatron

The examiner found in Ius decision of Felbruary 25 1966 that 200 -
acres of the combined entries could be irrigated each season, making a
‘total of 400 acres for a year.- He based his finding upon several fac-
tors, including ia peak water reqmrement 0£.0.30 inch per acre per day,
a moisture infiltration rate of 0.5 inch per hour, and an irrigation effi-
clency. of 75 percent. He then determined that the irrigation-equip-
ment on the combined entries, consisting of six 1,320-foot lateral
sprinkler lines spaced at 50-foot intervals, could irrigate 200 acres in
an 11-day.cycle, from which he concluded that on a two crop per year
basis 400 acres could be successfully irrigated to fproduce a pvoﬁbable
crop. Hedid not give his calculations in detail.

_When.the contestees pointed out that if the Wa,ter a,nd 1rr1gai:10n
equipment could irrigate 200 acres in the summer, it could support
much more, four times they say, in the winter growing season produc-
ing crops requiring much less water, the hearing examiner rephed n
his supplemental decision of July 5,1966,that the 200 acres was in fact
the winter limit and that the summer 11m1t on & 7-day irrigation cycle,
was 125 acres. : ;
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In this decision, the examiner gave his calculations in detail. They
were as follows: The lateral lines will cover 896,000 square feet per
setting (9.1 acres). The maximum application (infiltration) rate
is 0.5 inch per hour. If 5 inches are applied at each irrigation at the
rate of 0.45 inch per hour, the time required will be 11.1 hours per
setting. At two settings per day 18.2 acres can be 1mgated with 5
inches of water. On an 11-day cycle a total of 200.2 acres can be irri-
gated with the well producing 1,600 g.p.am. - The 11-day cycle is for
winter crops. Summer crops require a 7-day cycle which means that
125 acres can be irrigated with two settings per day.

For the Alberta Swallow entry, he determined that two.lateral lines
could be constructed from the equipment stored on the entry and that
therefore one-third of 200 acres, or 66 acres, could be ngated on .
the basis of the same criteria as those used for the combined entries.

We are unable to accept the examiner’s calculations. - They appearto
be based on-a number of -assumptions which we believe to be unsup-
portable and to-overlook some essential factors. In our previous. de-
cision, we emphasized that the critical isstie was how many acres in
each entry could be supplied with the required amount of water through
the well, pumping pla,nt and distribution system installed by the con-
testees. This requires a determination of how much water must be
a;pphed fwom the sprinkler head in order to Taise a successful crop.
This in turn entails a detemnat1on as to the neét amount of water
required by tthe plant and the gross amount that must be supplied to
achieve the net, taking into consideration evaporation loss and seepage
loss. Then it must be determined how much water can'be produced at
the well head with the pumping plant installed by the entryman. "This
is not necessarily the capacity of the well, forthe pump installed may
be undersized or otherwise insiifficient to utlhze the full capacity of the
well. * Determining the pumping rate at the well head, however, is not
the ‘end, for the water must travel through the dlstmbutlon gystem to
reach the spmnkler outlets. “This entaﬂs a friction loss which reduces
the amount that can actually be delivered by the sprinklérs. There are
therefore two lossesthat must be subtracted from the volume of water
that can be pumped into the'open air at the well head : the system loss
(friction loss) and the irrigation loss (evaporation and seepage).  The
losses may be stated in terms of efﬁclency, say, system eﬂiclency (frlc-
tion loss) and irrigation 9ﬂ‘icmncy (evaporation loss). -

Sta,rtmg at'the pump on theé combined entries wé note that  the ex-
aminer accepted appellant William Porter’s calculation that the pump
could ‘deliver 1,600  g.p.m. at the well with a 160- foot 1ift (Tr. 526,
529). “Contestant’s witness, Crawford Reid, calculated a rate of 1 450'
gpaa. “with a 190-foot lift (Tr. 574). However, although the exam-
1ner, in his decision of February 25, 1966, accepted an irrigation effi-
_clency of 75 percent, his calculations in his supplemental decision show
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that he took 1. 600 g.p.m. ‘as the rate of Water that could be applied to
the crop.? He referred t6 frictional losses in the mainline and laterals
but did not take them into consideration in his calculations. This is
demonstrated by the fact that 1,600 g.p.m. will prodtce apprommately
85 acre-inches per day (Exhibit 10) whereas the examiner calculated
that 18.2 acres could be supplied with 5 inches of water per day, a
total of 91 acre inches.” To produce 91 acre inches without any fric-
tion loss would Tequire a pump output of over 1,700 gpm. 1 ,800
g.pan. delivered at an efficiency factor of 75 percent would produce
~0n1y 64 acre-inches per day or enough to cover apprommately 13 acres
with 5 inches of water. Because the examiner did not include a fric-
tlonal loss factor in his computatlons a,nd beca,use, in any event, his
determmatlon of 18.2 acres per day requlres more water than can be
supplied even at the full rate of 1 ,600 g.p.m., the basis for his ﬁndmg
that 200 acres can be 1rr1gated on an 11-day cycle fails. =~ :

What then is the acreage that can be irrigated on ‘the combmed

entries?. The contestees insist that any computation should not be on
the bas1s of a peak moisture requirement but snnply on the basis of &

‘total season’s requirement. " Accepting that. basis and the seasonal re-
quirement of 6 acre feet for alfalfa and 1. 6 acre-feet for Wmter grains

(Exhibits V and X) and an efficiency factor of 75 percent,* we find
that 1,600 g.p.m. will produce 968 acre feet per 6-month season. This
is sufﬁc1ent to’ 1mgate 161 acres of alfa,lfa or 605 acres of Wmter gra,ms,
“or g total of 7 66 acres for a two Crop season year,

If the acreage is to be calculated on the basis of peak moisture re-
qmrements, we have. the testlmony of. McIntlre that the pumping rate
- of 1,026° ‘g.p.m. computed by Government witness Robert David Gib-
bons for the well on the combined entries, Would 1rr1gate 108 acres dur-
mg the peak use month of J uly (Tr 291—310) On this basis 1,600
g.p-m. at an eﬂimency factor of 75 pereent or 1,200 g.p.m., would irri-
ga,te 126 acres of alfalfa, ThlS 1s/85 acres less than the amount com-~
_puted Wlthout regard to pea,k mmsture requlrements "

There was 1o testnnony or evidence as to any peak moisture require-
‘ments for winter grain.. Consequently, the total acreage for a two
«crop séason year Would be 731 acres (126 plus 605)

In view of the relatively small difference in the total acreage ﬁg—
‘ures, we deem it unnecessary to decide whether peak moisture require-
ments should be dlsregarded as appellants contend However, we note
mplemental dec1s1on, the examiner apparently used an efficiency factor of 75
percent in calculating that each sprinkler head could. produee 6 26 gpam., thus mdlcatmg
that there is a 25 percent loss in ‘the system. ™ = -

. ¥As.we have noted,  contestees contended that the.irrigation efficiency should- be 88
percent, not 75 percent. However, they rely on a.statement in the Sprinkler Irrlgatlon
Handbook, p. 19, an unnumbered exhibit which clearly refers only to evaporation losses.
In computing the pump output to: be 1,600 .g.p.m., appellant William Porter. §pecifically

recognized friction losses or losses due to back pressure in pipe lne. system (Tr 5215)
Assuming a total loss of only 25 percent is therefore cnnservative
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that section 4 of the Desert Land Act supm requires an entryman to
-_snbm:lt an irrigation pla,n which. “shall be sufficient to thomugkly irri- -
gate and reclann” the land (1ta11cs added) The notion of “coastlng
through a peak moisture period without supplymg the ‘water needed
for normal growth at that time does not seem to be eonsona,nt Wlth
‘that statutory dlreetlve —
. The total acreage ﬁgures that We have calculated (7 31 or 7 66 acres)
‘are valid only if there is no overlap between the 1rr1gat10n seasons for
“a,lfalfa and winter grains.. The only remaining 1ssue, then, as tok
combined entries is Whether there 1s such an. overla,p in 1rr1gat10n re-
'dunements that it would reduce ‘the acreage that can be serviced, by
‘the water ‘and equlpment avallable during the life of the entrles
»The contestant alleges that there will be'a 214 month overlap in grow-
, 1ng seasons, while the contestees agsert that there is sufficient ﬂex1b111ty
~ in the planting schedules to minimize or avoid overlap and that even
~ if there is some overlap in 1rr1gat1ng for optimum yield, some irriga-
,tlon can be. onntted without serious results. We note that Contestant’s
Exhibit 19 states that “On the High Desert, cereals should be seeded
from’ September 15 to November 1.” There would be little, if any,
overlap between an alfalfa growing season that ended on. November. 10
(Tr. 290) and a cereal planting of November 1 so far as 11T1gat10n s
: concerned ;
“We eonclude, therefore, that the Water supply available from the
distribution system on the combined entries is adequate to irrigate
from 781 to 766 acres. Allowance of the combined entries to the
extent of 800 acres is therefore warranted. This 1neludes an allow-
ance of 34 to 69 acres for facilities, such as roads, storage areas, etc.,
and averages out to 5114 acres, which is close to the 60 acres that con-
testees would contend that they are entitled to on a 714 percent basis.
The acreage allowed includes nothing for fallowing. The contest--
ees have asserted that they are entitled to 14.5 percent for fallowing.
‘We agree with the examiner that since portions of the -entries. under a
two-crop season operatlon will be idle part of each year, no fallowing
allowance should be given. MeclIntire testified that fallowing has no
place in an irrigated crop system although land is sometimes left un-
cropped for one reason or another (Tr. 288). The contestees offered
no real proof that fallowing is a normal praetlce for the type of opera-
tion they propose. All ‘they have submitted is a tabulation showing
land use in an adjoining area which lists an acreage of land as “Fallow
Irrigated Lands” ( Exhibit L, p. 27).  Without more, this mere listing'
of fallow acreage in an extensive area where many crops. are grown
‘scmrcely supports contestees’ assertion that they are entitled to a ‘fal-
- 10w1ng allowance, = Other evidence referred to by them is inapplicable
or in"the most: general terms (Tr. 511~ 519) "For example, Exhibit
U discusses fallowing for mon-irrigated crops.- S e
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v Turmno now to the smgle entry (Albe1ta Swallow) ) note that the
: iny dispute. is whether the SW1/ of section.4 eould have been irri-
gated successfully with: portable equipment and ditches; on the entry
on the-date: the statutory life: of entry terminated.’. The hearing
examiner  found. that. the equipment.axd. diteh c_c)_uld- reclaim:only the
‘SE14..: The contestees point.to the ditch running threugh the SW1j
" just.about at:the cénter line and to the phetographs of the ditch full
-of water... They add that the land slopes-t6 the south so that there
~ would: be no difficulty in irrigating land: south.of the:ditch and that
land. to the north could be irrigated by means of some portable pump-
mg dev1ce They did not have such a pump- on the entry. . =
- From: our review .of .the. record we have concluded that Whlle the
dltch extending from.the end of the pipe line‘into the SW14 is minimal
in- constructionthe evidence shows it-did serve.te carry water in ade-
" quate.amounts so that the :S14SW1/  could: be. irrigated. .. There is
nothing, however, to indicate that there was any means of 1rr1gat1ng
the N14SW14. The possible acquisition of pumping equipment, is not
sufficient; - the equipment must be on hand.: Thus,. the final proof
filed for the single entry must be rejected as the N14SWy sec. 4.
“With respect to the combined entries the final pr oof will be accepted
asto allbut the E15E14 sec. 2. _
- Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior, (210 DM 22A(4) (a); 24 F.R. 1348),
the decision of the hearing examiner is affirmed in part and reversed in
part as set forth in this decision and the case is remanded for further
act1on on the final. proofs in ac¢ordance with this decision.

Ernest F. Hom,
Assistant Solicitor.

T MONTE L. LYONS
A-30648 " Decided January 10, 1967

* Alaska: Trade and Manufacturing Sites

The use of a site for the purpose of growing in greenhouses and hothouses
- -and selling shrubs, small trees, vegetables and other plants contemplates
only “a- horticultural or agncultural pursuit ‘which is not considered as a
’trade, manufacture or other productwe mdushy within - the meaning ‘of
sectlon 10 of ‘the act of May’ 14 1898, authorlzmg the purchase of land

. possessed and used for such pulposes ’

APPEAL FROM. THE BUREAU OF LAND MANAGEMENT
Monte L. Lyons has appealed to the Secretary of the Interior from
a dec1s1on of the Clnef Ofﬁce of Appeals and Hearmgs, Bureau of

. E"The water supply on that entry is’ suﬁiclent to nrlgate the entry on the basus of the
caleulatmns made for the combmed entr:es
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Land Management, dated April 29, 1966, which declared his
notice of location of a trade and manufacturing site to be
null and void. - The decision affirmed a decision by the Anchorage
district and land office, dated February 17, 1966, which held that the
notice was not acceptable for recordation, but modified the district
and land office decision by finding it unnecessary to determine whether
_the.reason -given in that decision was correct, namely, that the land
applied for had been segregated from all apphca,tlons and appropria-
tions under the public land laws by reason. of selection application
Anchorage 058566 filed by the State of Alaska on January 8, 1963:

- The appellant’s notice of location was filed August 2, 1965, and
stated that occupancy or settlement was made on June 12, 1965. He
listed improvements as being “staking, flagging and partial clearing.”
In Ttem 9 of the notice form (No. 4-1154, September 1963) as to the
kind of trade, manufacturing or other industry for which the claim is
maintained or desired he stated: “planting, cultivating and: selling -
shrubs and trees. (Tree Nursery).” The Office of Appeals ‘and
Hearings considered this statement as indicating a horticultural use 6f
the land, and concluded that such a use was not permltted as a “tra,de :
or manufactumng site.” : ,

‘The appellant’s notice was ﬁled under: sectlon 10 of the act of May :
14, 1898, 30 Stat. 418, as amended, 48 U.S:C. sec. 461 (1958), Wh1ch o
permlts the purchase of not more than 80 acres by one:

R 1'n the’ possessmn of and occupying pubhc lands in Alagka 1n O“ood falth
for the purposes of trade manufsacture, or other productlve mdustry *owkow

“The appellant does not deny that lands which are used directly for
agricultural or horticultural purposes are not subject to purchase un- -
der this act. However he states that he is not going to use the soil
of the site for agmcultural or horticultural purposes. He asserts that
the land is 1000 feet in elevation, which approaches the timber line,
and that in fact one-half of the tract is above the timber line making
it very impractical if not impossible to-use the land for horticulture
or agriculture. He states that hisintent was toutilize thesite: . =
For location only as a place to constnuct greenhouses to cultivate and- grow
shrubs, small trees and various other plants. .

~In addition, I had planned on building hot-houses for the purpose of "rowmg :
and selling vegtables [sic] on a. year round basis. This type of operatmn has
been tried and proven a success in the Soldotna, Alaska area.

.% % % Tnmy case Lam utilizing the site for location only. to construct bmldmgs

in which to carry out a trade. I will in no way use the soil of the land for the

purpose of agrieu];mre. 1 feel that this type of businessy is no different nor should

be segregated from any other type of business or trade that can be conducted
within the confines of the required structures.

The question presented by appellant’s appeal is whether the growmg
of shrubs, small trees, vegetables and other plants in greenhouses or hot-
houses constructed on the site may be considered as a “trade, manu-
facture, or other productwe mdustry” within the meaning of sectlon
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: 1O of the act of May 14 1898, Appellant a,ppears to admlt that direct
usage “of the soil of the land for raising crops’ would not come within

the nieaning of the act. "The case cited in the decision below, ¢ harles G-
Forck et al., A-29108 (October 8, 1962), supports that conclusmn Ir

tha,t case, although an apphcant planned to locate a’ “commercial ‘seed!
cleanmg plant on the tract, he also planned to use the traot for the-
- purpose_of cultivating. and producmg grass and grass, grain.and.
legume seeds. - It ‘was “held tha,t the land could not be located for agris-
cultural purposes under sectlon 10 of the 1898 act. The decision of the:

Office of Appeals and Hearmgs also cited John a. Brady, 26 L.D. 305
(1898), for the proposition that Congress did not intend to authorize
a trader or manufacturer in Alaska t6 acquire, as meldent to his bu51-
ness, any land for the growing of hay or fruit trees. -

, Appella,nt would distinguish these cases from his because in those
cases the land was to be utilized directly for the purpose of agmculture,
whereas in his case cultivation of pla,nts, shrubs and trees Would be 1 n-
side the structures he is to build.

The Brody,case, supra, was 2 rulmg under an earher act sectlon 122

of the act of March 8, 1891, 26 Stat. 1095, ‘which perlmtted the pur-
chase of lands for the purpose of “trade or manufactures.” In inter-
preting those words the case held that the raising of any agricultural
crops, the growing of fruit, or other horticultural and agricultural
‘pursuits were not, within the meaning of that phrase. .In another case
‘under the 1891 act, the meaning of the word “trade” was discussed and
1t was concluded that it was used in a commercial sense as-opposed to a
vocational or occupational sense, thus that the followmg dictionary
. definition quoted therein would be applicable: :

“The act or business of exchanging commodities by barter, or by buying and

gelling for money ; commeree ; traﬂ‘ic barter;” Aifred Packennen, 26 L.D, 282, 285
(1898).
The Packennen case, supra, concluded that con51der1ng the hlstory of
legislation applicable to Alaska and the sﬁ;uatmn existing there when
the 1891 act was enacted, it was not the purpose of Congress to autho-
‘rize the purchase of land used for farming.

These cases under the 1891 act are relevant in con51dermg the mean-

| >4=~

ing of the terms “trade and manufacture” in relation to section 10 of

the 1898 act, which. was substantially a reenactment of section 12 of

the earlier act. However, the 1898 act added the phrase “or other pro- X

ductive industry.” This phrase broadened the scope of the act to
include some activities which were not considered covered under “trade
and manufacture.” Thus, in the Packennen case, supra, fox far ming
was held not to be a “trade and manufacture” under the 1891 act. But
it was held to constitute a “productive industry” within the meaning of
the 1898 act. Ywkon Fur Farms, Inc., 56 LD. 215, 217 (1987). The
decision discussed the legislative hlstory of the 1898 act with respect to
the term ¢ productlve 1ndustry and concluded :
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® % * The fact that attention was called fo the very broad meaning of the
words “productive-industry,” which was not disputed, and that the words were
retained in the bill without limitation or qualification tends to support the view
that the leg1s1at1ve intent was not to confine their orperatlon to canning fish [the
‘subject specifically discussed] OT any partleular formm of productive industry* * *

Although Congress was prlma,rlly concerned with the situation of
fish canneries, both in regard to the 1891 act and the 1898 act, it is clear
that it did not intend to limit the type of “trade, ma,nufacture, or other
productive industry,” to that relating to the fish canning business.

The questlon presented here is whether the use of land for propaga-
tion and growing of plants in greenhouses and. hothouses falls within
the category of purposes authorized under section 10 of the 1898 act.
Clearly it isnot “manufacturmg,” which involves the ma,kmg of some
product from raw materials. The term “mdustry” is broader in scope
than manufacturing and has several meanmgs However, it is appar-
ent that the word was mea,nt in the same business and commercial sense
as “trade” and “manufacture are, as the act speaks of “trade, manu-
facture, or other productive industry” (italics added). Some com-
mon meanings of the word “industry” used in this sense are as follows:
In Webster's Oollegzate Dwtzonary (5th ed. 1945), the third meanmg
Is: . ‘
Any department or blanch of a1t occupatmn 01 busmess esp., -one,which em-
ploys much labor and capltal and 1s a dlsrtmct branch of trade as the sugar
industry.
In Webster's New World chtzomry of the Amemccm Lcmguage (Col-
lege ed. 1960) two pertment definitions ares

4, Any hra.ueh of trade, busmess produotnon, or manufacture as, the paper'

ndustry, the motxon-pmture industry. - :
5. (a) manufacturing productive enterprises as dlstmgmshed from agmeulture

- This last definition is significant because; in considering the back-
ground of the 1891 and 1898 ‘acts, it ‘is ‘apparent that Congress has
made a clear distinction between the agricultural use of land and the
use of land for trade, manufacturing, and other industrial, business
and commercial purposes. Although a few cases, which ‘may be at-
tributable to the exceptional situation and legislation out of ‘which
they arose, may have included the raising and propagatlon of plants -
and trees within-one of these three categories, genera,lly the raising and
propagation of plints, trees, ete. , though for purposes of sale, has not
been considered a ‘trade, manufaoturmg or industrial pursuit. See;
e.g., cases listed in Words ond Phrases under those headings. There
is a point when products achieved through agricultural and horticul- -
tural processes are considered as being within industry. Thus, for
example, in one case the court held that it was: :

‘When agricultural ot horltlcultulal products leave the falmer Or grower, as
such, and-are brought to an mdependent factory or packing house for pr ocessmg,
grading, packing, and marketing. * * % In re Yakime Fruit Growers Ass'n., 146

P. 24 800, 804 (Wash. 1944). ‘
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Also, clearly if there is some man-made change m the agricultural
product, such as the reﬁnmg of raw sugar cane or sugar beets to pro-
duce sugar, then the agrlcultural stage has passed oh to the mdustrla.l
stage. : s

The use, however, which appellant proposes does. not: contempla,te
any changing of a raw agricultural product to some other form, but
merely contemplates the propagation and growing of the raw product
in greenhouses and hothouses. The fact that appellant is not going to -
use the soil of the land for any horticultural or agricultural purpose
does not, change the purpose for which he proposes to occupy the land,
that is, to propagate and grow vegetative crops. 'This is clearly horti-
culture or agrloulture The mere fact that he will sell what he grows
does not mean that he will be conducting a trade or productlve indus-
try on the site. Obviously farmers, horticulturists, and nurserymen
also sell their products. It is conceivable that the use of a greenhouse
and hothouse may take on aspects of a trade, if there are extensive
business and commercial operations conducted within them or in con-
nection with them, for example, if the major purpose of the building is

. to act as a storehouse for products bought from others and then resold
genera,lly, or if the products are otherwise brought there to be proc-
essed in some manner. Howerver, merely to raise the vegetables, trees
) and shrubs and other plants in'a greenhouse, contemplating their sale,
appears to be more. of an a,grlcultural or horticultural endeavor than
a trade or-a productive industry, in.the sense that these terms have
- generally been considered in administering the pubhc land laws. The
fact that this work is proposed to be done within a building does not -
of itself change the basic purpose and functional use of the site.
Accordingly, we conclude that appellant’s proposed use of the tract
would not constitute trade, manufacture or other productive industry
within the meaning of the 1898 act.

Therefore, pursuant to the authority delegated to ‘the Solicitor by
the Secretary of the Interior (210 DM 2.2A (4) (a) ; 24 F.R. 1348), the
decision of the Office of Appeals and Hearings, Bureau of . Land
\Ianagement is affirmed. :

- ERNEST F. I—IOM,
- Assistant Solzoztar.

APPEALS oF AMERIGAN GEMEI\TT CORPORATION
TBCA-496-5-65 | '
IBCA-578-7—66 ' 'Décided J anuary ]*0,:'196‘7
Contracts: Disputes and Remedies: Jurisdiction—Rules of Practice: Hear-

mgs—Rules of Practlce Appeals Dismissal - '

An appellant’s motion for reconsideration of a decision in which a healmg was
scheduled for the purpose of establishing whether the beard had jurisdietion
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over a claim for unnecessary acceleration of construction. costs is denied
‘where it is found that a crucial allégation made by appellant is contradicted
by ‘inforimation furnished to the: contracting ‘officer -in support of the ¢laim
and :that the evidence to be developed:at .a'hearing may resolve the apparent
contradiction and the jurisdictional questions presented. R

Contracts Dispirtes and Reéniediest Jurisdietion—Rules of Practme Ap-
peals -Dismissal-—Rules of Practice: Heanngs ; :

A government mo*tlon for reconsmeratlon of 2 de0151on dlsmlssmg a contractor’s
clajm for loss ‘of commercial business ‘as soundlng in breach of contract is
denied where the’ Government: alleges: that the claim eould have been stated
in such terms as to-be cognizable as.a claim arising under the contract but.
the claim as actually submitted is.clearly not, in fact, cognizable thereunder;
and the Government fails to show ithat there’ are material facts in dlspute
“which could confer’ Jurlsdlctmn or that schedulmg a hearmg Would othervvlse
serve any useful purpose :

BOARD OF. CONTRAGT APPEALS

The appellant and the Government have filed timely motions for
reconsideration of our interlocutory decision of September 21, 1966,
insofar as it pertainsto IBCA-578-7-66.  The appellant has requested
reconsideration of our decision respecting Claim No. 4 (Unnecessary
Accelerated Construction Costs), while the Government has requested:
reconsideration of our decision in reference to Claim No. 5 (Loss of
Commercial Business).  Neither party has requested reconsideration.
of the portion of the decision in ‘which we found that the issues pre-
sented by Claim No. 8 (Barrels of Cement i in ‘Excess of 3,000,000)*
were clearly Wlthm our ]urlsdmtlon ‘

OZa,zm No. 4 (The Aocelemtwn c Za;zm)

- In the interlocutory decision we found that, from the record before
us, we were unable to say whether the Board had jurisdiction over the
appellant’s Accelerated Construction Costs claim and that primarily
we needed to know more facts in order to answer the jurisdictional
question presented. So finding, we denied the appellant’s request for
a summary determination that the contracting officer and the Board
did not have jurisdiction over Claim No. 4, without prejudice to the
appellant’s right to renew the motion after a hearing on the claim.

Appellant’s counsel contests the propriety of the aforementioned
findings on the basis that confusion as to the claim seems to have
arisen through 4 misunderstanding of the facts. The Board’s attention
is called to the fact that “Contractor has consistently maintained
throughout its pleadings before the contracting officer, the Board,
and the U. S. Board of Clairms [sic] that the Contractor from the outset
‘programmed the construction of the Clarkdale cement facilities on
an accelerated basis in order to be in a position to fill Governmental

1 Docketed ag IBCA—496-5-65.
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orders under the Contra.ct beglnnmg August 1 1959 2k w2 Sum—
mamzmg its position appellant’s counsel cavtegorlea,lly asserts

% 0% Simply- stated, it was part of the.initial agreement between the 'Govern-
ment and the Contractor that Contractor would build cement facilities at Clark-
d4a1e in a manner so as to be able to meet the:-August 1, 1959 dehvery date.
Nothing ever took place after the initial agreement Wthh aecele1 ated plant con—
struction. (\Iemorandum of November 1, 1966, p. 3)

‘We find, however, that the present state of the record preelud_es

s from accepting appellant’s assertions at, face value. If, as appears

" to be the case, the contract itself is the initial agreement to which the
appellant refers, and if thereaftor nothing took place which aeeel-
erated plant construction, the information furnished by the a,ppellant
n support of its clalm seems ‘to be irreconcilable with the p051t10n
taken.”

The contract was awarded to the appellant under date of Aprll 3
1958. On June 9, 1958, the Fisher Contracting Co., was awarded a,
contract to construct a 1 8 million barrel cement plant for the appel-
lant in’ Clarkdale, Arizona.® According to the d_etalled information
which accompanied the appellant’s letter of January 10, 1966, ‘the
construction of the plant was originally scheduled for completlon in -
December 1959, i.e., at least four months later than the Government
could have requlred delivery of- cement under the terms ‘of the
contract.*

Of less mgmﬁcance to the question of -our Jurlsdlctlon but nonethe—
less illustrative of the state of the record respecting related factual
questions is the appellant’s assertion that it could have completed the
Clarkdale plant prior to August 1, 1959, if it had not been for the
strike at the dam site during the early summer of 1959, which caused
it to decrease the rate of construction of the plant® This statement
not only faﬂs to. take note of the observatlons made by the contraetmg

2 A similar posuzmn is advanced in the Memorandum of December 2, 1966, where on
page 1 appellint’s  counsel states: “lL. By Contract No. 14-06-D-2838, the Contractor
was required to begin making deliveries of cement on and after August 1, 1959, in -the
amount of 150,000 barrels for that calendar year. In order to comply with this contract
provision and the overall cement requirements of the contract, Contractor began the: con-
struction of a. cement facility at Clarkdale, Arizona., This construction was undertaken
at a stepped-up rate, paying premium prices for materials, labor, et cetera, so that-
Contractor could meet its contract obligations.”

3 Findings of Fact of May 18, 1966, Exhibit 4, page 12 This exhlblt and most of the
exhibits. to- the findings represent contractor furnished documents, :

4 By its letter of December 16, 1965, to American Cement Corporation (Findings, Bxhibit
4, page 13); the Fisher Contracting Co., forwarded a schedule of excess costs of constructing:
the Clarkdale plant because of the accelerated comstruction schedule ‘and in connection
therewith stated: “As you will recall the projeet was originally scheduled for December
1959 completion.. Later the project time was shortened to be completed in ‘August * * #»

5In the memorandum of November 1, 19G6, the appellant’s counsel states at page 2':
“Contractor has also.consistently maintained that although Contractor ‘could have com-
pleted its Clarkdale plant construction on the accelerated program previously mentioned
prior to August 1, 1959, when it was advised of the strike [at the dam site] during early
summer of 1959, it decreased the rate of construction of the plant so that the plant was.
ultimately eompleted. and in operation in October 1959 * * *79

245-916—867T 2
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officer in' the ﬁndmgs from Whlch the appeal was taken ¢ but also
ignores what is clearly conceded by the appellant elsewhere in the
record.” -

‘We recognize, of course, that there may be satlsfactory explanations .
for the apparent contradictions between the appellant’s allegations
and the data submitted to the contracting officer in support of its claim.
‘We also realize that the poss1b1e basis for our jurisdiction to which we
referred in our earlier opinion may prove not to exist when all the
pertinent facts are known. The appellent has failed to show, however,
that the Board was In error when it stated with respect to Claim No. 4:
“Primarily we need to know more facts in order to answer the juris-
dictional question presented.”

Accordingly, the appellant’s- Motion For Reconsideration of our’
mterlocutory decision of September 21, 1966, insofar as it pertained to
Clalm No. 4,is demed

- laim No. 5 (Loss of C omﬂneroml Busmess)

In dlsmlssmg Claim No. 5 for want of ]urlsdletlon, the Board took
mto consideration a number of factors including (1) the fact that the
claim was closely related to Claim No. 1 (Cost of Idle Capacity) ° and
’ was also -related to Cla,lm No. 2 (Loss From Delay In Payments)?®

¢ See the Findings of Fact of May 18, 1966, in which at Paragraph 68 the contracting
officer states: “* * * Since a strike was in effect which shut down construction of -
American Cement’s ‘Clarkdale plant from June 1, 1959 to July 28, 1959, thus commencing
over:.a month before the Glen Canyon Dam strike commenced, it is not apparent how
Amerlcan Cement could have decreased its rate of constiruction after notice of the Glen
Canyon ‘strike’ ds alleged, with the claimed consequence that but for the notice of the
Glen Canyon strike, the plant would have been completed ‘prior to August 1, 1959. '

7H.g., the initial claim letter of December 29, 1964 (Findings, Bxhibit 1, page 3), in
which thie contractor states: “* * * On June 1, 1959, the operating engineers commenced
a strike affecting all .construction jobs in Arizona except. the Glen Cdnyon;Project:  Sub-
sequently a contract involving 'the operatm«ar engineers was executed on. July. 28, 1959,
effective as of June 1, 1959; and as a result work was resimed on all other jobs.”  See
also the:letter of November 13, 1959, from the contractor to the Bureai of Reclamation
“(Findings, Bxhibit 15), in which it is stated : “As you know, it was with some strain and
added, expense that we tried to meet the August 1 deadline for Dam. requirements. This
effort was, circumvented by an eight week work stoppage caused by the Arizona Operating
Engmeers strike. .. However, on-October 1 our mill was brought into produetion.”

s See Peter. Kiewit Sons’ Company, IBCA—405 (March 13, 1964), 1964 BCA par. 4141,
footnote 7 (“" * % Addn‘.mnal evidence may be and usually is brought out at a hearing.
This additional evidence may change the factual situation. * * #7),

oIt is simply the reverse side of the coin, as is well 111ustrated by the fo]lowmg state-
ment: “* * * This 196264 loss was occasioned by the fact that the Government required
less cement in the years 1959 and 1960 than-it contracted for, and subsequently, in the
years 1962, 1963, and 1964 required more cement than it had contracted for.. In other
words, . the claims as to the cost of idle capacity and the loss of commercial business are
inter-related in that they both resulted from the same or similar acts of the Government
in breaching the contract: * * *7 (See Reply of American Cement Corporation to Motion
to Stay Proceedings, Or, In The Alternative to Remand the Appeal (IBCA-496-5-65, p. 5).

10'The appellant has:defended its failure to present Claims 4 and 5 to the contraecting
.officer. prior to filing suit in the:Court of Claims on the following grounds: ** * * In not
submitting the two claims * * * to the Contracting Officer, Contractor was and is relying
on:the April 1, 1965, Findings of Fact of the Contracting Officer wherein said Contracting
Officer found that he lacked jurisdiction to consider Contractor’s claims for (1) cost of idle
.capacity, and (2).loss from delay in payment., * # *7 (See memorandum of Appellant’s
.Counsel of December 23, 1965, IBCA-496-5-65, pp. 2 and 3).
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over Whloh the contraotmg officer found he was without ]umsdlctlon 3
(ii) the absence of a showmg by the Government that there were
material issues of fact in dispute which could affect our ]umsdlctlon ;1%
(iii) the failure of the Government to demonstrate that the claim as
presented was in any way ‘inconsistent with the contractor’s statement’
of the claim in terms of breach of contract;* ‘and the clear 1napp11-’
ca,blhty of the Extras clause to a claim for lost profits.¢

The Government’s prmmpal arguments upon recon31derat10n, as in
the earlier proceeding, are based upon its view of what the appellant
could or should have claimed rather than upon what'it, in fact, did
claim.** More speclﬁcally Government counsel states that in 1962 ap-
pellant unquestionably could have made a claim under the Extras
clause for the ‘alleged loss in commercial business in that year amount—
ing to 112, OOO barrels of cement 18 The cla,lm was - restrlcted to '

1 The Government's -position is that:.the contractmg officer. .may- possibly have erredr.
in dlsmlssmg Claims.1 and.2 as breach claims but that is totally irrelevant to. the questlon
of jurisdiction over Claims‘4 and 5 if there are provisions in the contract under which the-
latter claims are cognizable.: (See Statement: of Government’s Position .of  August 18,
1966,.p. 5.) This is true but as the- discussion on pages 18 through 20 of ‘the prineipal
opinion shows, the contractlng ‘officer’s ‘action in dismissing Claims 1'and 2 as breach’
claims, precluded the Board-from taking Jurlsdictmn over. Claim Nos. 4:and 5 in reliance,
only on the theory that facts related to the requirements contract question were common
to all -claims ‘and that having a hearing covering all claims would prowde a° complete
administrative record in accordance with the mandate of Bianchi V. Umted States; 373
U.8. 709 (1963).

2 A careful perusal of the record: failed té disclose any, material faets which were in
dispute. H.g,, there was ‘and:is no. dispute as to the terms of the contract as opposed fo
ithe interpretation to be placed upon its various provisions; both. partles acknowledge that
the quantities of cement;ordered by the Government and delivered by the.contractor varled'
substantially. from- the estimated- requirements spec1ﬁed in :the contraet :for the yéars
involved; and neither party contends that the contractlng officer received any notice of
«claim prior to recelpt of the contract01 8 claim letter. of December 29, 1%4 (Fmdlngs,»

_ Exhibit 1).

13 In explaining the baSIS of its clalm for loss of eommermal busmess, appe]lant’s counsel
‘has sometimes referred to extra cement sold to the Goverhment. - It'is evident that-such:
language has reference: to: the uncontested. fact that quantities of cement were delivered to’
the Government in excess of the estimated quantities specified in- the contract for the
years involved. Government Counsel appears to' have acknowledged ‘a§ much' ‘at Ieast
inferentially in its Motmn for Reconsideration of October ‘12, 1966 (pp. 6 and'7), whiére
the following statement appears: “* *:% contractor cannot, merely by claJmmg breach of’
contract and asking' reliefof d nature that 'is ‘allowable only in breach cases, bypass the
administrativée remedles prov1ded £6r°in the contract, © * ¥ #*2

14 In reaching- this conelusmn the Board was impressed by the vast’ disparity’ between
the numbers of barrels 'of ‘cement:déliveréd to the Government during the yéars 1962, 1963;

-.and 1964 in excess -of ‘the estimated requirements therefor and the numbers of barrels of’
cement upon which the-claim for lost: profits was predlcated ag’ well as the: ‘further faet-
that ‘the compensatlon requested by -the contlactor hds no relatlons]:up 10 the ‘formula
preseribed “in' the - Extris elause for determlmng an equltable ad;ustment (See dlscussmn
on pages 13 to 16 of prinéipal opinion:

B # % Tf Ameriean consndeled that orders placed by the Government werée in excess’
of its contract obligation, it should have requested the Government either (1) te restrict’

_orders placed for cement’ to the ‘amount A_merlcan Cement’ coiisidered it wag obhgafed to
deliver, or (2) to igsue an ordér for extras under the contract, providing additional. compen-
sation above the contract price for cement American considered it was not obhgated to
furnish,” (Government’s Motion for Reconsideration, pp. 8 and 4:)

D16 fx %k While appellant characterizes its claim for additional compensation for 112 ,000.
barrels of cement-in 1962 as ‘loSs in commercial shipments,’ it is apparent that the claim
in. reality is a pure, ‘everyday, garden. variety: claim for extras. ® % ¥ What appellant
overlooks with regard- to its claim for additional compensation for cement shipped to the
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112,000 . barrels, however, only beeause thls _represented the ap-
pellant’s estimate .of the amount, of commercml ‘business that it
had lost in 1962 due. to the fact that in that year ‘the. Govern-
ment: ordered apprommately 244,000 barrels of cement in excess
of the estmmted _requirements for that year. In apparent recog—
mtmn of. the fact that his. arguments “would complete]y change
the rationale of the olaum, Gevernment, counsel concedes - that
if the. a,ppellant had reque_sted an order. prowdmg additional
compensatlon and if it should e determined that the price of: cement
as stated in the- contract isnot fa1r and reasonable, the appellant would
have.been ent1t1ed to an increase in the price of the entire 244,000 bar-
bels.. Contrary to the ﬁndmgs of the contractmg officer,)” Govern-
ment counsel expresses the view that the anticipated loss of com-
mercial business in 1968 and 1964 “could hardly be ignored as a:
component of the reasonable price established for the additional ce-
ment furnished in 1962 if it ‘was; in fact; in-excess of contract: obhga-
tions and if the claim were made under the ‘Extras.clause.”®

In view of the vigor with which the Government has rL(].Vamc:e(i
these arguments, we shall first examine the. results that would be
obtained from the consistent application of the: principle, espoused by
the Government,.to the uncontested facts of record Then we shall,
consider what the effect wotild be upon the clain: or claims submitted.
Lastly, we shall address ourselves.to the question of what warrant
there is in existing law for followmg the course proposed as a means.
of establishing our Jur1sd1ct10n over the claim in guestion. ’

The adjustments in the claim' propesed- by the Government are
substantial indeed, but. they are grossly insufficient if the Governiment’s
rationale of the clalm 1s to be determinative rather than that of the:
appellant The appellant made no claim for loss of commercial
business in 1961 because of problems related to absence of proof.’®
Restating the clfum on the basrs of the pr1n01p1e advocated, however,

Government in 1962 is that appellant actually sold this 112, 000 barrels of cement to:the
United ‘States Government at the contract price of approx1mately $2.30 per barrel. If, das
alleged by appellant, a commercial market was s.vaﬂable to-it for this 112,000 barrels of
cement at a .price of $3.45 per barrel, then appellant simply: delivered this .cement to the
Government: at a price of approximately $1.15 per barrel less than appellant states could.
- have been received for.the same cement sold on the AI‘lZO!lB. market.” (Government’s:
Motion for Reconsideration, p. 3.) .

17 In Paragraph 98 of the F‘mdmgs of E‘aet of May 18 1966 the contractmg officer-
states: “On the basis ofi the foregoing, I conclude as follows: ¥ % * £. ‘Bven if a proper
basis for a claim for “extras” existed, on the basis of the facts alleged the claim would -
be limited to a claim for the difference in returns on cement delivered to the Government
in 1962; and the amount American Cement could establish that it would have realized by
selling this cement commercially. No basls would exist for loss of commercial sales in:
1968 and 1964 when excess plant capac1ty existed, since any such losses would be specu-—
lative, remote, and consequenmal ?

18 Government's Motion for Recons1deratlon, p. B,

9 In its letter of December 8, 1965 (Findings, Exhibit 4, p 4), ‘American Cement states :
“# % % Since the increase in market.penetration over 1960 was substantial even though
cement supply was limited, there is no way to estimate the loss in additional penetration
which might have been achieved had the dam required only the contract amount. No losg
in commercial business is therefore claimed for 1961.” I
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would. appear to. present no problem of - proof, at least in so far as
Tiability is coneerned, since (i) the Goovernment not only concedes that
some 173,307 barrels of cement in excess of the estimated requirements
of the contract were delivered in 1961,2° but (11) in connection with
1962 deliveries, speaks of an increase in the contract prlce applying
to the entire amount of the excess deliveries of 244,000 barrels, even -
though ‘the’ appellant acknowledcres that its loss of commercial busi-
ness for that year only. totaled 112,000 barrels. The amount claimed
by the eppellant for losses of commercial business during 1963 and
1964 was related to orders by the Government for cement in excess
of the estimated requlrements ‘for 1961 and 1962, however, only because
during 1963 and 1964 the plant capamty available was in excess of.
commercial and Government requirements for those years.” Accord-
ing to a summary furnished by the appellant,” the contractor furnished
403,778 barrels of cement mn ‘excess of estimated’ requlrements “for 1963
and 20,084 barrels of cement durmg 1964 (a year for-which the

contract contained no estimate of quantltles to be’ furnlshed) -Xfall

cement delivered in excess of ‘estimated Tequirements for a partlcular

year is to be the yardstick for determining extras, then it is'clear that

the entire qnantlty of excess barrels of cement dehvered to the Govern- :
ment during 1963 and 1964 amoulltlng to 423,862 bartels * would have

to be- included in any consideration ‘of the quantity of barrels of

cement on which the contractor could concelvably be entitled to an

equltable adjnstment under the extras clause 2 L B

20 Accordmg to the E‘mdmgs of Fact of March 19; 1965 (IBCA—496 5 651) the actnaJ )
dehverles were 1,183;307 or-173;307 barrels.of cement in.excess of the estnnated require-
ments of 960,000 barrels for the year 1961, ;

21 “Cement was available for the commercial market Wlthout restrlctwn in 1963 although
agtual dam requirements exceeded contract requu'ements by 408,000 barrels. * * * The
excess dam requirements of 1961 and. 1962, have produced a total loss in commercial ship-
ments’ conservatlvely estimated at. 386 000 barrels for the years of 1962 1963 and 1964.
The congistent record of 1ncreas1ng penetration ‘demonstrated under conditions of free
supply after 1962 are evidence that the excess dam requirements delayed the divisior from
exercising its capability of penetrating the commercial market for approximately one year
and produced an effect which contmued through 1964 ® % &7 (Pindings, Bxhibit 4, p. 5.)
See also note 17, supra. . : . B

.22 Fmdlngs, Exhibit 4, p. 38 B
- 28 Mhe gquantity.used is from. the contractors summary (note 22 supra). From: the
record, however; it is not possible to state-the approximate number of barrels of cement
delivered in 1963 ; therefore, it.is also not possible to state the extent to which the esti--
mated quantity for that year. of 30,000 barrels was exceeded. In the claim letter of
December 29, 1964 (Fmdmgs, Exh1b1t 1, p. 4), and in the Petition in the Court of Claims

(TFindings, ' Exhibit 2 p. 9), the excess’ quantities are shown as 366 171 barrels.  In the - ‘

Findings of Fact of March 19, 1965; at page 2 (IBCA—496-5-65), the actual dehvenes
are shown to be 488,422 barrels or 403,422 barrels in excess of:the estimated require-
ments of 30,000 barrels. The Summary furnished by the contractor (I‘mdings, Exhibit 4,
. 88), shows 1963 deliveries to total 443, 778 barrels with the estimated ‘requirements for
that year to have been exceeded by 403 778 barrels. This last group of’ figures reflects a
mathematieal error of 10, 000 barrels ‘but we are not in'a position to say with certainty
-whether the error is in one or the other of the figures shown We shall assume, however,
for the purpose of this opinion only, that the 1963 del1ver1es of cement were approximately
403,000 barrels in excess of the estimated requirements of 30, 000 barrels.

2t These remarks and kindred remarks throughout the opinion are to be read as if they
were expressly conditioned by appropriate references to the requirements contract questmn.
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‘Giving effect to the ra.tlonale proposed by the Government asa basm
for oonvertmg a claim for loss of commercial busmess into a claim
under the Extras olause, the ba,rrels of cement. 1nv01ved are. 1ncreased
from 386,000 barrels (the barrels on which lost. proﬁts were claimed)
to a,ppromma.tely 841,000 barrels (the total of dehvemes in excess of

. the estimated requlrements of the contract for the yea,rs 1961 through
1964 % When this has been done the dehver es in | 1961 , 1963 and 1964,
in excess, of the estlmated con’cmct requlrem ts for those years oooupy
exactly the same relat10nsh1p to the. Extras claus as do'the 1962 de-

es. - Eliminated from oons1dera,t10n is the’ contractmg officer’s
ﬁndlng that the amount claimed for loss of commerclal business in 1963
and 1964 must be denied as “speculatlve remote and eonsequentlal 7 26
The restatement of the claim along the lines proposed by the Govern-

' ment also has the effect of ehmma,tmg Claim No. 8 as a separate claim,
since if all dehverles in excess.of estimated requlrements for a particu-
lar year: are to be considered extras, Wlthln the meaning of the Extras
clause, t,here is no reason for treatmg dellverles only in excess of
3,000, OOO barrels as eogmzable thereunder.” '

For purposes of comparison it would be of interest to determlne the

. extent to which the claims involved. are affected dollar-wise by the

’major ohanges outlined above. This is not possﬂole, however, as no
one contends that the contracting officer issued an order in writing
under the Extras clause at any time. and in the absence of such an

i.e., we recognize that the Government’s principal defense to this and all the ‘other ’claims
of the contractor is that. the contract in quesion is, in fact, a *requirements contract”
and that, consequently, the contractor is not entitled to an equitable adjustment of any
sort under the Extras Clause, the Changes Clause or any other clause of the contract.

2 The details of the comparison from 1961 to'1964, inclusive, appear below: - . :

c ‘Estimated | Actual | ' Excess Loss of coms

Year requireneiits deliveries " deliveries mercial busi-

. : : per contract .| approximate | - approximate  |-ness—approxi-

No.. of barrels | No. of barrels* | No. of barrels* mate. No. of

' .. barrels
1961 Leliaiel (T AR 960, 000 1,134,000 174,000 |-o.o i - S
1962 e 900, 000 1, 144, 000 | - - . 244,000 112, 000
B T S 30,000 438, 000 . - 403, 000 . 115,000
1964 .. R R - L © 720,000 0 T 520,000 - 159, 000 -

Total ot il : 841, 000 38,000

- *Approx:matlons of ﬁgures shown in summary (Fmdmg, EXhlblt 4 p 38) excopt for 1963 dehvenes

. (Note 28, supra.). L . .

#,Nate 17, supra. . - ’ )

o In the. Petmon in.the Court of Claims (Fmdmgs, Exhlblt 2, pp 11, 12) the appella.nt stated: “11.
Invitation No DS-5023 and Contract, No. 14-06-D-2838 provided only for shipments by plaintiff of 3,000,000
barrels. The 3,000,000th barrel under the Contract was shlpped by plaintiff in May '1963. Since that titme -
and through October 1964 the ‘Government ordered and plamtlﬁ shipped an addxtmnal 87,601 barrels,
whleh the Govermnent pald for at the Contract price of $2.26 per barrel 28 escalated. However, the Con-
traet did not ‘provide for sald excess barrels over 3,000,000 to be pald at the Contract price. During ‘the
period in questmn the commerclal price f.o.b. Olarkdale plaut ‘was $3.45 per barrel, resulting in a per barrel
differénce of $1.19. Therefore at the commercml ‘rate plaintiff is entitled to payment of an additional
$104,352 for the addltxonal 87,691 barrels* purchased by the Govemment either pursuaut to Paragraph
A—Z ‘Extras’ of aforesaid Oontract or outside the scope of the" aforesa1d Contraet 5
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order, the “a,ctual necessary cost” of the work: and maternl mVOlved
plus an allowance of not.to exceed 15, pereent is the prescrlbed stand-
ard for an equitable ad]ustment Neither ‘the extra compensation
sought for Claim No. 8 of $1.19 per barre 2 nor the damages claimed

for Claim No. 5 of $2.45 per barrel ?° even purport to relate to* actual
necessary cost.”

Another effect of restatmg the cla.lm on. the ba51s of the 1at10na1e
proposed by the Government. would be to confront the appellant w1th‘
problems of: notice® which may or may not_be present if the claim
continues to be- regarded as a claim for ‘breach of contract.® Inhis
findings the contracting officer found tha,t no. notlce of any claim was
given to.the Grovernment prior to. the completlon of. dehverles under'
the. contract.®®. After quoting from- the Protests clause, he  found
further that the absence of timely notice had been serlously preJudlclal
to the Government * and he specifically refused to waive the contrac-
tor’s failure to comply with the procedural requirements of the con-
tract.** " While the Board can waive the failure of a contractor to com-
ply with the notice provisions of a contract,® it will do.so only if it
is in a position to find. that such failure was not pre]udlcm,l 0. the
mterests of the Government 36 '

I , Decision IR
In our earlier decision we dismissed Claim No. 5 on the ground that
the contract conta,med no provision under which the relief sought by

3 See note. 16, sup'ra, where, according to the-Government’s ecalculations, the contract
price is approxunately $2.30, per barrel resulting .in a difference of $1.15 rather than $1.19
per barrel as shown in note 27, suprae.

2 ¢“% % * PDuring the peériod in question the commerc1al price £.0.b. Clarkdale plant was
$3.45 per barrel and the marginal cost required to manufacture and market was $1 per
barrel, or a loss. to plaintiff of $2.45 per barrel. Therefore, plaintiff has been damaged in
the additional amount of $945,700.” ('Petition’m the Court of C'lalms, I‘1nd1ngs, Exhibit
2, p. 11).

30 The appellant is .already. confronted with. an apparent lack of notxce in o far as
Claim. No. 3 is concerned, -
st 8ee Montgomery-Macri Comptmy & Western Line Oonstructzon Compam 'y Inc IBCA—59
and IBCA—72 (Juue 28, 1963), 70. I.D.. 242 256, 1963 BCA par. 3819, in which the.Board
stated: “In-the last analysis, the claim here at issue is a claim for breach of contract of a

type as to which there is no applicable notice requirement in or under the contract.”

aze - % The first notice of any claims under the contraect was given about 5 years
after the occurrence of facts now relied upon by American, and was contained in American. .
Cement’s letter of December 29 1964, ‘received by the Government on December 30, 1964.”
(Findings, par. 50.) .

3 &% % & American Cement's failure to comply with these provisions of the contract has
been seriously prejudicial to the Government. With particular reference to the claim based
upon acceleration, there was no:opportunity for the Government to participate in any
decisions the contractor may have made with regard to incurring increased costs, and
indeed, the Government cannot now, 7 years later, ascertain as a: fact whether there was .
acceleration of construction.of the cement plant beyond what the contractor would have
done in the normal course of construction in any event * % xD (Fmdings, par.-52.Y

¢ Findings, par. 53.

85 Korshoj: Construction C'ompany, IBCA-321 (April 29, 1964;), 71 ID. 152, 1964 BCA
par. 4206.
% Korshoj C’onstructzon Company, IBC& 321 (January 81;- 1966) 73 ID 33 66——1 BCA
par. 5339, ¢ i
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the appellant was cognizable. - The boards have traditionally declined
to take jurisdiction of a contractor’s claim where they were without
authority to effect a final remedy.** This Board has not hesitated to
“apply this principle and dismiss a claim in advance of hearing even
“where a hearing was granted with respect to the remainder of the con-
tractor’s claims®® Recent pronouncements by the Supreme Court in
United States v. Utah Construction & Mining Company,® and the
Court of Claims in Morrison-Knudsen Co. v. United States,® confirm
our posﬂ:mn that: we: should -not consider breach cages on their merits.
This is underscored by two decisions issued by another Board in the
same case, one of which preceded and the other which followed the
Supreme Oourt’s decision in the Utah case, supra*’
Claim No. 5 as presented is unquestionably a claim for lost profits.
Over such - clalms we' have no ]urlsdlctlon - Nelther 1n the earlier

7 See U’rban Oonstructzon Gm‘p .5 ASBCA No. 10059, 65—-1 BCA .par. 4866 in which the
Board quoted’ extenswely from it earlier decision in Houston-Fearless Qorp., ASBCA No.
9160 (Mar. 23, 1964),:1964 BCA par. 4159 (“* * * The Simmél-Industrie case, supre, was
not.a ecase of the contracting officer’s. withholding funds. but an action. for recovery of
damages by the ’Contractor for breach ‘of contract, absent a contract cla,use allowing ad-
justment therefor. - We have traditionally declined to consider such a ease in the absence
of-our authority. to effect a. final remedy. * * *7)

' 38 TH Ralph Child Construction Co., IBCA—481-2-65 (rSeptember 28, 1965) 652 BCA par.
5115, the Board dismissed the contractor’s claim based upon’ Government delay ih per-
‘formance of its inspection function where the contract contained no “pay for delay” type
clause and there was no dispute with respect to the essential facts, even though the
Government’s motion to dismiss the remamder of contractor’s claims in advance of a
hearing was denied.

a 384 U.8. 394, 'In the course of its opinion the Court stated . at page 412 : “Thus the
séttled ‘conktruction’ of -the' disputes clause excludes breach of contract elaims from' its

' coverage, whether for purposes of granting relief or for purposes of making binding findings
ofi: fact that would: be reviewable under Wunderlich :Act standards rather than' de novo.

*: %% Thig holding :by: the Supreme Court was:relied upon.by the Board in Christy
Oorporation, IBCA-461-10-64 and IBCA-569-5—66 (June 20, 1966), 661 BCA par. 5630,
where in-advance of heamng the Govemment’s Motmn to DlSmlSS was glanted (See page
20, of .principal opinion.)« :

(40-1700Ct Gl 712,757, 340 F. 2d 833 - (1965) The Court demed the eontractor s request
for -a-trial de. wovoe on the breach of contract issue, finding that the:plaintiff had acknowl-
edged that complete relief was available under the terms of the contract for the claim
presented and it had been so treated by this Board.  Moére pertinent to our: present inquiry,

- however, is the following statement from.the opinion: “* * # In .some instances, the
boards recognize that they have:no jurisdiction and take no action beyond:.noting that-fact.

In-this.case, .the.IBCA -stated that: it had no jurisdiction of:plaintiff’s claim for delay
damages due to.the winter shutdown.. Therefore, the board’s action:in making findings
of fact ow that claim.'was gratuitous and such-findings do not preclude or limit-a trial
‘de novd on-the merits of the elaim. = The judges of the court are unammously of -this view.”
(170 Ct..Cl. at-p: T64.) , ;

4 In Doyle & Russell, Inc., NASA BCA No.. 51 65-2 BCA par. 4912 the Boald retmned
jurisdietion of what appeared to be a breach of contract case on the grounds: that its
jurisdietion at:least extended to:.the hearing of such cases: Thereafter; following the Utah
decision which it:cited, the Board in Deyle ¢ Russell, Inc., NASA BCA. No. 51 (October 27,
1966), 66—2 BCA par. 5961 stated: “* # * The Supreme Court has recently held that the
“‘Disputes’ clause.does not extend to breach of contract claims not redressable under other
clauses,.of -the confract. * * * In summary, the Contracting Officer's final decision of
June 24; 1963;; denied.Appellant’s claim for relief, not as being unmeritorious, but as being
outside the Contracting Officer’s authority. to grant:‘under the terms of the contract.’  We
algo find no basis ‘under the terms of the contract’ for the relief sought by Appellant.. We
must, therefore, hold that the claim does.not ‘arise:under the contract’ and we are without
authority to award relief.”

SWilliam. L. Warfield Construction Co., IBCA-196, IBCA-202 and IBCA-206 (May 3,
1962), 1962 BCA par. 3374 ; see also Harsed H. Sution, d/b/e Best Junitorial Service,
ASBCA Nos, 7707, 7827 and 7905, 1963 BCA par. 3782.
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proceedings nor in connection with the present motion has the Govs
ernment shown that the claim, as stated, is cognlzable under the:
Extras clause, the Changes clause or any other clause contained in the
contract; nor has the Government shown that there are any facts in
dispute which could confer ju]z'isdiction,43 nor that the legal theory
‘relied upon by the apphca,nt is inconsistent with the information fur-
‘nished by the latter in. support of its claim.* Instead the Govern-
ment’s case has been predicted upon arguments des1gned to show that
the appellant could have framed its claims differently than 1t did, and
that if it had, the claim would have been cogmzable under the Extras
clause of the. Changes clause.® ‘ '
The difficulties attendant upon an underta,kmg to-restate a contmc-
tor’s claim so.as to bring it within the purview. of a particular con-
tract clause are well illustrated by examination of the three dlﬂ'erent
theories of how this might be done, as discussed above. In the con-
tracting officer’s view the appellant could in. certain circumstances
have made a claim under the Extras clause for excess deliveries in
1962, but any claim for anticipated future losses: of commercial busi-
ness in 1968 and 1964 in connection therewith would have been denied
as speculative, remote and consequential.#® On the other hand, Gov- -
ernment counsel thinks that not only could a claim have been made
under the Extras clause for the excess deliveries in 1962 but, that, in:
establishing a reasonable price therefor, the loss of commercla,l bus1--

- 43 See note 12, supra. The Governmeiit’s statement that, prlor to summary dlsmlssal of”
the claim as a breach, evidence should; be introduced indicating that the contractor was.
ineapable of sélling cement to the general public (Government’s Motion for Reconsmera.tmn,
P. 8), brings to mind the old adage about putting the cart before the horse.. If, as has been-
found, we are without authority to grant. relief for a. claim for lost profils in. any case,
the holding of a hearing in order to establish ‘whether a contractor, infact, lost ‘the proﬁtS»
that it claims would dppear to serve no useful purpose. EDE

4 Thiy distinguishes. this case from Claim No. 4. . s ! T

45 Apparently as an afterthought the Government has a.lso asserted that the facts=
asserted by the appellant may make the claim cognizable under the Changes clause’ as a
claim for acceleration of the rate of dehveries under the contract during 1961 ‘and’ 1962
(Government’s Motion for Recons1derat10n, p. 6). Aside from ‘the fact that the appella.nt.
has made no such claim,; there are no faets of record to support d finding ‘of constructive-
change. .If, as appears.to be uncontroverted, the contracting officer knew nothing.of .the:
contractor’s view of the matter until he recelved the appellant’s letier of December 29,.
1964 (Findings, Bxhibit No.:1), he can hardly be charged with having done anything or-
having refrained.from doing anything which could be construed as a constructwe change..
See Monigomery- Macri et al. note 31, supre, in which the Board stated: “These. circum-
stances present none of the indicia of a change-either actual or constructive. On the cons-
trary, they are typical of a claim for breach of contract. * * *” (70 LD, ‘at p. 256. ).. . See
also Chﬁord w. Gm tékha, TBCA—399 (December 24, 1964), 71 ID 487, 492 65-1 BCA par..
4602 (¢ . ® % there is no showing of circuinstances which would, arount to elthel an:.
express change or a constructive change in the drawings or spem.ﬁcatmns of the instant:
contract and which would justify an éghitable ad;ustment of the contract price. * * *”)

4 See note 17, supra The concession made “by the contraetmg officer was on 4. purely
hypothetxcal case as to which the contractmg officer gtated: %% *' % But thls hypothetlcal
case bears not even the remotest similarity to the situation here presented and, in fact,
presents a complete contrast to a ‘situation’ where the Government orders cement ag it
considers its right to do, the contractor furmshes the cement, as it apparently then con-
‘giders its obligation t_o do, and then years later submlts a clalm for additional com-

' pensatlon R ERD (Fmdmgs, par. 88.) :
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ness in 1963 and 1964 could hardly be ignored.*” In our opinion any
claim for loss of commercial business in 1963 and 1964 in such circum-
stances would simply be subject to dismissal as representing a claim
for lost profits over which neither the contracting officer nor the Board
~would have any jurisdiction. This would have the effect, of course,
of further fragmenting the remedies available to the contractor for the _
alleged wrongs of the Government, s o v

As has previously been shown the contractor’s claims can be restated
$0.as to avoid the contradictions noted but the net effect of such action
is only to' substitute different problems of a still more basic nature.

- Treating all deliveries in excess of the éstimated requirements specified
in the contract for the years involved as extras cognizable under the
Extras clause, as hasbeen done in the calculations set forth above, has
the effect of changing the claim so fundamentally as to make it entirely
different from the claim that has been presented for our consideration
and decision. Among the principal changes are:. (i) the number of
barrels of cement to which the claim pertains is more than doubled
(841,000 v. 886,000) ; (ii) the line of demarcation staked out by the
appellant between Clzum No. 5 (Loss of Commercia] Busmess) and
Claim No. 3 (Barrels of Cement in excess of 3,000 OOO) is obliterated
with the result that there would be no rational basis for treating the
two claims separately; (iii) the measure of compensation requested by
_ appellant for Claim No. 5 on a per barrel basis would be reduced by
more than one-half ($2.45 v. $1.19) ; and the Government is placed in a
position to raise procedural defenses to Claim No. 5 ($945,700) which
formerly were unquestlonably available only with respect to Claim
No. 3 ($104,352). -

The recastmg of ‘a contractor’s clalm in terins materlally different
from those in which it was presented would appear to be, at best, a
somewhat, questionable enterprise. Where relief is granted following
a hearing, on the basis of evidence supporting a theory not advanced
by the parties, the contractor would appear to have no just cause for
complaint® assuming that the contractor was afforded a full oppor-
tunityto prove the case it had alleged, but failed to do so. The radical
reshaping of a contractor’s claim in advance of hearing for the purpose
of establishing jurisdiction is regarded as clearly objectionable, how-
|4 Note 18, supra. . . ' ’

; 4 The contractmg officer’s ﬁndmg ‘that Claim No. 1 {Cost of Idle Capacity) in the
‘amount of $1,508,824.88 and Claim No. 2 (Loss From Delay In Payments) in the amount of
$288,296 were without his jurisdiction (and the contractor’s failure to appeal therefrom)
has resulted in almost 50 percent of the total dollar value of the five. clalms mvolved
. ($3,677,488.88) belng beyond the reach of.our jurisdiction in any event.

4 Poul . Helmick Company, TBCA-39% (October 31, 1956), 63 LD. 363, 865, 56-2 BCA
par. 1096, may be such a case. The holding is obscured, however, by the faet that the
Board never clearly acknowledged that it was granting relief on the basis of a theory
that had not been advanced and by the further fact that, in making an award predicated
upon Government delays, it was acting under the specml statutory authority of ‘the Bonne-

' yille Project ‘Act of Auglist 20, 19387 (50 Stat. 731), as amended (16 U.8, C. 1952 ‘ed., sec.
832). See Paul C. Helmick Co., IBCA-39 (July 31, 1956), 63 1.D. 200, 239-242, 56-2 BCA

par. 1027.
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ever, not only from the standpoint .of fairness to the contractor but
also because such a course of action would appear to be largely self-
defeating. If the decisions of an appeals board are to be recognized
as in some measure entitled to the finality accorded by : the application
of the principles of collateral estoppel and Tes ]udlcau;a,,"’0 it would
appear to be a concomitant-that the parties appeamng before it have .
the right to (i) present the claim’ or the deferise on the bases of the:
Iegal theories that they have adopted as being applicable, and (ii) to
have the issues decided within the context of the allegations that they
have made in the light of the available evidence. Hence, we conclude
that no party should be compelled against its will to try its cause under
the legal theories and allegations advanced on its behalf by the oppos-
ing party.”* To take a contrary position, except in cases where the
‘party concerned is demonstrably in error,’? or where the facts of record
~are clearly contrary to or inconsistent with the claim stated,’ would
seem to be aclear demal of an adequate opportumty to present a claim .
or defense.’* -

Forthereasons: herembefore stated we ﬁnd thafc Claun No. 5 ‘as pre-
sented,v is-not cognizable under the Extras clatise; .,the.Ohanges clause,
or any other provision of the contract to which our attention has been
directed. ‘We further find that in the circumstances of this case it -
would be improper to take jurisdiction of the claim on the ground that
long before presentment it conceivably could have been stated as a
claim arising underthe contract and hence’ sub] ect to our ]urlsdlctlon.
It appears that there are no material facts in dlspute that would war-
rant our taking ]U.I‘lSdlCthIl, and since there isno showmg that a hear-
ing would otherwise serve any useful purpose, the Government’s
motion for reconsideration of our interlocutory decision of September
21, 1966, in so far as it relates to Claim No. 5, is hereby denied: -

%0 See United States v. Utah Construction & Mining Co., 384 U.S. 394, 421422, in which
the court stated : “Although the decision here rests upon the-agreement of the parties as

modified : by the Wusnderlich Act, . we. note. that the result: we reach is harmonious with

general principles -of ‘collateral estoppel. -Oceasionally courts have used language to .the
effect that res judicatda principles do not apply to administrative proceedings; “but such,
language -is certainly too. broad. . When.an administrative ageney is acting in-a judieial .
capacity and resolves disputed: issues of fact properly before it which the parties have had -

an adequate opportumty to htigate, the courts have Dot Hesitated to apply res Judicata. to
enforce repose. * *: #7-

5t See Robert L. Guyler, "ASBCA No. 4822 58—-2 BCA par. 1999' (1958) (“* ® % We thmk
a motion to dismiss for want of jurisdiction to grant the relief requested must start with
* the relief requested and mot with- relief which-an appellant might: have, but did not
request.”). .

51 The appella.nt’s reference to Paragraph A—5 of the contract, Suspensmn of Dellvenes,
in connection with various’Claims is an example of such an error. See page 18 :of the
prineipal opinion and’ particularly faotnote 35, .

'8 Claim No. 4 has been scheduled for hearing beca.use ‘the mformatxon furmshed by the
contractor in support of its claim appea.rs t6 be irreconcilable with the theory:.advanced for
the claim. Dependmg upon the mapner in. Whlch the mconmstency 1s resolved, we may
or may not have JuI‘lSdlCthn over the clalm

.5 Note 50, supra.
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: » ‘ Sumancry
Appellaht’s motion for reconsideration of our interlocutory decision
of September 21, 1966, in so far as it relates to Claim No. 4, and the
Government’s motion for reconmdemtmn of such decision, in so far as
it relates to Claim No. 5, are both denied. ., -

It is requested that the partles promptly advise the Board of a
‘ mutually acceptable date in February of 1967 for hearing the
consohdated appeals
: THOMAS M. DURSTON, Deputy Ohcm"mom

1 coNOUR: . . I coNoUR: :
Drean F RATZMAN, Chairman. WELIAM F MCGRAW, M embew

: APPEAL OF KINEMAX CORI’ORATIOI\T
IBCA-444-5-64  Decided Jamuary 19,1967

Contracts Constructmn and Opelatlon Ghanges and Extras—(lontlacts :

Construction and Operation: Estimated @uantities—Contracts: Forma-

- tion and Validity: Implied and . Constructive Contracts—-—()ontracts*
Dlsputes and Remedies: Equitable Adjustments -~ , :

‘Undet a coniraet prov1d1ng for estlmated quantﬂ:xes and ‘unit prices, and

"statmg that increases or decreases i such quantitiés are to be paid for only

"atisuch unit prices; the contractor is entitled to an equitable adjustment for

.additional quantltles performed pursuant to a-change order necesscttatmg the

_ ;duphcatlon of supplementary work that had. been completed prev1ously and

- was not contemplated by the unit pmces :

Contracts Dlsputes and Remedles Junsdmtmn—Rules ;of Practlce‘
Appeals: Dasmlssal : :

A claim first presentedl Iat the hearmg ocf:‘ an appeal will be dismissed as bemg
outside of the/jurisdic¢tion of the Board.. e )

: ‘BOARD- OF GONTRACT APPEALS.

The Klnema,x Corpora’bmn s’ ﬁled a tlmely appea,l from the con-
tracting officer’ s denial of a claim for additional ‘conipensation arising
from the issuance of a change order that increased the: quantities of
excavation and of ¢learing’ and grubbmw The cla,lm, in the amount
of $15,930.52, represents alleged costs 111 excess of the unlt prices
allowed by the change order.

“Failure to-complete the contract Wlthm the time requ_lred (mcludmg
an.extension of 45 days allowed by Change Order No. 1) resulted in the
assessment of liquidated damages in the amount-of $1,150. - However,
appellant did not dispute the assessment until the hearing of the appeal.
At that time the Hearing Officer recelved evidence concerning-appel-
lant’s belated claim for further extensmn of time and recovery of
the liquidated damages, subject to later determination by the Board
with respect to jurisdiction of the claim.
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It is now clear that the contracting officer had no ‘opportunity to
consider the claim for further extension of time, and the evidence
confirms that no such claim was ever presented prior to the day of the
hearing. The jurisdiction of the Board is appellate only, hence, the
claim for extens1on of time and for recovery of liquidated damages is
dismissed.t ‘

The contract, dated June 20, 1961, was in the total amount of -
$211,600 based on approximate quantities and unit prices for various
items of work, and mcluded Standard Form 23A, March 1953 edition,
as well as other provisions. “Tt called for construction of Main Park
Road grading and utilities at Gréenbelt Park, adjacent to the Baltl—
more-Washington Parkway. .

The contract prov1ded that, qua,nt1t1es in'the blddmg schedule Were
approximations only, being subject to ihcrease or decrease, and that
payment would be made for the actual amount of work done, based on
specified unit bid prlces for various items of work, as set forth in
pertinent provisions of the General Conditions, Wluch read as follows

2-17. Bstimate of Quanutles of Unit Price Ttems :

The bidder’s attention is called to the fact that the estimate of quanumes
given in-the contract, specifications, drawings; or Standard Government: Form
of Bid is approximate only, is not guaranteed and should not be used Wxthout
verification by the bidder.? )

It is hereby agreed that.the quantltles \shown or hsted are apprommate only,
and are mentioned solely for the purpose of comparing bids, and are subject to
either increase or decrease ag directed by the Ooxitr‘acti‘r’tg Officer.

2-18. Increased and Decreased Quantities of Unit Price Items:

In case of any increase or decrease in quantities of work or materials, directed
by the Contracting Officer, the quantities actually done or.furnished shall be paid
for at the unit price bid and no claim for loss of anticipated profits shall be
allowed in such inereased or decreased quantities of Work

4-3, Work tobe Done ‘

The 'Conrl:r‘acﬁng' Officer reserves the right to delete any items at the time of
making the award. The Contracting Officer also reserves the right to accept
any -items not originally accepted or to merease or deerease the quanhues on
any items prior to completmn of the work.

We are concerned only with Vohe; following items in the ~bid. schedule:

Ttem - - "Approx. | Unit Amount
_quantity | price | = bid

Undlassified excavation. . cubic yards__{ 3_2',:000 .81 $32, 000
Clearing and grubbing.._ . - -8CTeS__ 18 1 500 9; 000

10f, B. R. McKee Construction Company, IBCA-502-6-65 (December. 28, 1965), 65-2
BCA par. 5296; A. 8. Wikstrom, Inc., IBCA=466-11-64 (March 28, 1965), 651 BCA par.
4725. :

2 Appellant had checked the drawings prior to bidding and found that the Government’s
ealculations with respect to quantities of material for fill were correct (Tr. 66).



30 DECISIONS  OF ‘THE DEPARTMENT OF THE INTERIOR [74 LD.

A hearing upon the appeal took place before the Board in Washing-
ton, D.C., on April 27, 1966.

Appe]lant’s excavation subcontractor, Mr. John Cantrell and Mr.
. W'a,yne Stevens, appellant’s superintendent, testified that it was in-
* tended to use earth cuts from small hills to fill nearby low places on
the terrain where the new road, three miles in length, was to be built.
. ‘One month after road construction began in July 1961, it was dis-
covered that soil taken from cuts was insufficient to fill up the lower
levels.? This condition resulted in the virtual stoppage of the filling
operation during the latter part of August or in September 1961,
when most of the cuts then perlmtted by the dx"a,mncrs had been
completed.

. For the purpose of correctmg the deﬁclency of ﬁlhng matemal the
original drawings were revised between October 31 and November 8,
1961, so that deeper cuts could betaken from higher elevation sections
of the terrain. These revisions produced an additional 6,200 cubic
ya,rds of unclassified excavatlon, and one more acre of cleamng and

- grubbing, as reflected later in Change Order No. 1, dated Novem-
© ber 27, 1961. The Change Order prov1d.ed for ‘payment for these
. items.at the specified contract unit price of $1.per cubic yard for
: excavatlon, and $500 for the one acre of clearing and grubbing, a total
price increase of $6,700.° The time for performanoe was extended for
a period of 45 days.

Upon receipt of the revised dra,wmgs appellant prompd:ly resumed
the excavating and filling phase of road construction, in “accordance
with oral instructions.” ¢ In its letter of November 29, 1961, appellant
- refused to" accept the change order dated November 27, 1961, or to
accept payment at the originally specified contract unit prices for
increased quantities of excavation, clearing and grubbmg Appel-
lant noted an exception to the disallowance of its claim on the final
payment voucher submitted by the Government.’ ,

The hauling of excavated material from revised deeper cut sections
for placement in lower areas to be filled; entailed the use of special
rubber-tired equlpmen’t designed for hauling longer distarices than
originally requlred priorto. O'ra,de revision. = Int some ingtances materla,l

3Tr, pp. 17-20, 37.

+Tr, pp. 20, 26, 74.

5The change order also authorized additional iron plpe at-the contract unit price, so
that the .contract price was increased in the total amount of $6,985. The pipe item, how-
ever, is not in dispute.

B 6 Letter of November 10, 1961, appellant to Government
7 Appellant’s Exhibit No 11,
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was transported 2 miles along the 3- mile road® The wear and tear
caused by the additional hauling necessitated duphcatron of ora,dlng
and rolling of most of the nearly completed road.

At the time of grade revision 31,000 cubic yards of the contract esti-
mated quantity of 82,000 cubic yards of unclassified excavation had
been delivered and 75 percent of the contract work had been completed.?

Appellant asserts that-as the result of the issuance of Change Order .
No. 1, it was confronted with performance of a new contract different
in na,ture from that originally contemplated by the parties. It argues
that unit prices are not applicable under the circumstances here; where
the contract estimated quantities of unclassified excavation were in-
creased by a belated change order issued when the entire available
quantity of exca,va,ted material had already been placed in fill areas-and
grading had been completed. Appellant was thus compelled to redo
much of the work of grading; ditching, moving top soil stockpiles and
selective clearing of trees where slopes of cuts were moved back.

By way of defense to appellant’s claim, the Government relies on
clauses of the General Provisions, supre, which authorized increased
quantltles of unclassified excavation, to be paid for only at the unit
prlce established in the schedule of blds

Government Counsel argues that Change Order No. 1 which. au-
~ thorized grade revision so that additional earth cuts could be taken for
fill, did not change the nature of road building construction contem-
plated but was merely designed to achieve the purpose of the contract.

The Special Provisions and the Bid Schedule provided for addi-
tional payment at a unit price of $2 per cubic yard for contingent fill, -
in the event there was an unbalance between material taken from earth
cuts and required fill.** -~ Appellant, however, followed the oral instruc-
tions and revised drawings issued by the Government and confirmed
by Change Order No. 1, providing for the material to be takeh from
deeper and wider cuts in the already constructed roadway

In Findings of Fact dated November 8, 1961, pertaining to the issu-
ance of Change Order No. 1, the followmg statements are made Wlth
respect to the reasons for the shortage of fill material :

As work prowressed on the -project, it became apparent that the cut and ﬁll

quantities would not balance with a shortage of fill material. On the site- in-
spection during c‘onstructlon revealed a heavy vegetative overburden and a large

& Tr. pp. 22, 23, 32, 46, 77.

9Tr. pp. 48,:72; Payment Estimate No. 4 October 26, 1961.

10 tg-4, . Contingent Fill : :

“The design quantities indicate that there is sufficient exeavation to provide for the fills;

However;. a contingent item to provide. for the furnishing of a quantity of addltmnal fill is
1nc1uded in the Schedule of Bids.”



32 DECISIONS OF THE DEPARTMENT OF THE. INTERIOR [74 1D.

amount of root growth which decreased the effective amount of unclassified ex-
«cavation volume to be utilized as fill. - To complete a better balance, the grades
Aare being adjusted to provide an additional 6200 C.Y. of unclassified excavation
to meet the fill requirements. The adjusted grades will result in an improved

o profile for the road.

In prov1dmg additional volume of unclass1ﬁed excavation, one (1) addltlonal
acre of clearing and grubbing is required.
“We do not arrive at the question of whether a changed condition was
" encountered within the meeting of the Changed Conditions clause, for
the reason that we are already confronted with a change order that
was issued for the express purpose of overcoming the effects of the
condition whether or not it was a “changed” condition. Because the
changes were made after the appellant had completed most of the con-
comitant and supplementary work of grading the road, ditching,
stockpiling of top soil adjacent to the road, dressing slopes and making
cther preparatlons for the base course a,nd placing of gravel, much of
the work was required to be done a, second time. 'The disturbance of
the finished road grade by mass hauling equlpment required that it be
‘rolled and graded again.

If the Government had acted promptly ** to correct its errors con-
cerning the quantities of excavation that would be available for fill re-
quirements, before completion of grading, etc., appellant would not
have been compelled to perform that work.twice, and in those circum-
stances the contract unit price might be fairly applied to the additional
excavation. But we do not think that the contract provisions rega,rd-
ing additional quantities to be paid for at the original unit prices
.contemplated that appellant could be required to perform additional
excavation in areas previously excavated and completed from the
standpoint of grading, construction of ditches, placing of stockpiles of
topsoil and the like, without any additional compensation for doing
such completion work all over again. . Otherwise (to carry the Gov-

ernment’s argument to the pomt of absurdity), theoretically a con-
tractor could be compelled to repeat the same operations several times,
making shallow cuts in successive stages in the same area and complet-
ing the grading and similar work between such cuts.
In Qosmo Construction Company,™ the Board observed that:

* * * While a changé that is ordered un‘der‘ the changes clause in Standard
Form 28A is limited in scope by the change order itself and hence, in the -usual
situation ‘does not produce compensiable changes concerning work not changed,

U The imbalance appeared in early September 1961, but the Government at that time
- requested that the contractor complete the earthwork and rely on excavation guantities
“north from Goodluck Road” which turned out to be so insufficient as to enlarge the
deficiency rathér than to alleviate it (Letter of October 81, 1961, appellant to' Government).

" WIBCA—468-12-64 (August 3, 1966), 73 I.D. 229, 234, 66-2 BCA par. 5736. |
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- it may, as we. have noted generate other legltl.mate compensable changes by
causmg unantlclpated confliets or interference. * *. * -

We have held on. several occasions that where work is requlred tobe
~ done a second time in"circumstances not contemplated by the contract:
unit pr,lces,13 or where work of a kind not covered by the contract is
~ordered in connection with work items that are governed by unit
prices,™ the contractor is entltled to.an eqmtable ad] ustment under the
theory of constructive cha,nge : ‘

Appellant submitted its claim by letter da.ted J anna.ry 16, 1962, in
‘the form of a proposal for negotiating fixed. prices totaling $22 630:52
for the claimed extra, work, based on detailed estimates rather than ac-
tual costs. This was in partlal accordance with Paragraph 2-9, Extra
Work, of the General Conditions of the contract, permlttmg, at, the
electlon of the Contracting, Oiﬁcer, (1) the negotiation of a lump sum
_ price for extra work, agreed upon in advarice, or (2) payment of actual
costs of such extra work 1nclud1ng insurance, social security, unem-
ployment and other apphcable taxes plus 15 percent for 1nd1rect
charges and profit.

The contracting oi’ﬁcer in his letter of Aprll 19, 1962 refused to nego-
tiate or pay the amount claimed except on the ba31s of the estabhshed
contract unit, prices set forth in Change Order No. 1. '

After several exchanges of correspondence 1ncludmg a premature -
notice of appeal;® the contractor initiated the present appeal in May

1964.

The data submitted by a,ppella,nt in support of its proposal for set-
tlement on a lump-sum basis, was not, as we have noted, based. on ac-
tual costs. It was based on estimates. of cost of performance of the
extra work, the extent of -which: was. fairly well established.” The
Board is of the opinion that the claim as presented was a first offer in- . -
tended to be subject to negotiation, and: as:such, presumably exeeeded
the actual costs experienced by the appellant plus overhead and profit.
The Government. did: not present, any evidence as to. costs, having ad-
hered to its original position that the unit prices established in.the
contract limited the amoumnts to which the-appellant was entitled to re-
~ ceive in payment for a,ddltmna,l quantltles of excavatlon, clea.rmg and
- grubbing.

" 187ree Land Nursery, Inc., IBCA—436—4—64 (October 31, 1966), 66-2 BCA par. 5924
(unit prices. not applicable where shruhbery: was removed: and.replanted because of required:
repairs of . underlying utilities) ; Peter Kiewit Sons’ Company, IBCA-405 (October 21,
1965), 72 1.D. 415; 65—2 BCA par. 5157 (unit prices not applicable to re-excavation and

refill of road embankment}.
14 Flore Construction Co., IBCA—ISO (June 30, 1961), 61—-1 BCA par. 3081 (umt pnces

- 'did not include extra work).

5 Kinemaz Corporation, IBCA-380 (May 21, 1963), dismissing appeal as prematﬂre
245-916—67——3
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We conclude that the a.mounts clanned by the appellant have not
been firmly eéstablished by the ewdence as representmg the falr and
reasonable value of performing - the extra Work However, we have
' prevmusly touched on the contract prov1s10ns for “Contmgent Fin?

in the event that excavatmn qua,nt1t1es were 1nsufﬁc1ent to provide for
fills. The established bid pmce for this item was $2 per cubic yard
and we think thet such price was 1ntended to fairly compensate the
_appellant for borrow excavation in areas outside of the roadway, to
pr0v1de the additional fill that might be requ1red In the a,bsenee of
any more reliable ev1dence we find that the unit pr1ee of $2 per-cubic’
yard for contmgent Al is an appropmate measure of the equltable
adj ustment to which. appella,nt is entitled for additional excavation i in
the roa.dway, and for the supplementa,ry work tha,t was requlred to be
done over again as we have described, . supra. _
Addltmnally, we find that the work of cleamng and grubbmg one‘
acre on 2 selective bas1s, was more costly than contempla,ted by the unit
price of $500 established by the contract ‘and -allowed in Change

Order No. 1. Whlle the claim for this work is alleged to be $1, 549.76,

we consider that as a first offer lookmg to negotiation, . and not repre-

sentmg actua,l costs ‘1t 1s, overstated to the extent of approxuna,tely
~ fifty percent. Aecordmgly, we determme that the fair and reasonable
value of the addltlonal clearmO‘ and grubbmg work is $7 50 or $250
over the amount a,llowed by the eontractmg oﬂicer in Cha,nge Order
No. 1.
Accordmgly, we hereby sustain the appeal i in part to the extent of
$6,950 in addition to the amount of $6,700 allowed by the contractlng
ofﬁcer in Change Order No. 1 for the 1tems in dlspute ; :

. : Ooncwswn = :
1. The appeal is dlsmlssed as to the claim for add1t1onal extens1on
of time and recovery of l1qu1dated damages
9. The appeal is sustained in part to the extent’ of $6 950 i addl-r
tion to the amounts allowed by the contraetlng oﬂicer for the itéms in
dlspute : 2 -
The a.ppeal is demed astoall other clalms

‘THOMAS M. DURSTON Deputy OIzawmcm

I concur: . I coNcUR:
DEAN F RATZMAN, Ohazrman WILLIAM F MGGRAW, M ember

i
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APPEALS OF PETER REISS CONSTRUCTION C0., INC. AND
' LEW MORRIS DEMOLITION CO mwe. :

_ IBCA—439—5—64
IBCA495-5-65 Dec’&decl Ja’nu(wy ,‘20 1.967’

Contracts: Construction and Operation ;. Changed Gondltlons—-contmcts .
Dlsputes and Remedies: Burden of Proof—~Contracts: Gonstructlon and
.-Operation: Drawings and Specifications :

Under a: contract for demolition of masonry, exeavation, and building a struc-
tural shell at the base.of the Statue of Liberty, where the specifications con-
tained a geperal requirement for underpinning of exigting structures adjoin-

_ ing new Work and where the contractor, from a site mspectlon and pre-bid
. discussions, was aware of the possmlhty that such underpinning would be

“. required to support the foundation ‘of a perimeter wall, the depth of which

was not shown, in the drawings and was not known by the Government, the

- contractor’s  claim :that. ‘upon excavation: it found that underpinning: was

_ necessary and that the expense of underpinning such wall should be paid.as

_a changed condltlon is denied for lack of proof that the Wall’s foundatlon
“was unusually shallow or abnormauy cons‘trueted

Contracts Performanee or Default: Suspensmn of Work—ContractS'
Disputes and Remedles Equitable AdJustments—Contracts Construe-
tion and Operatwn Duration of. Contlact ' ' :

Under ‘a. contract; requlnng construction. at an early stage of soﬂ beanng foot—
ings for the walls of & structure, where a large part of the work is suspended -
by the Government for more than five months pendmg redesign of such foot-
ings 'due to unstable soil conditions, and ‘the contractor is thereby prevented
for an’ unreasonable period of time from performing a.substantial portion ot

- the :work: concurrently with its other operations under ‘ the - contract, -and
where the Board concludes that the unreasonablé portion of such suspension
had the effect of extending the period required for completion of the con-
tract for 4 period of nine weéeks, the contractor. is entitled to an equitable -

- adjustment pursuant to the standard.*“Suspension of Work” clause. -

Contracts Performance or Default: Release and Settlement—Contraets
‘Formation and Validity: Mistakes—Contracts Constructlon and Opera-
tion: Intent of Parties—Contracts: Disputes and Remedles Jurlsdm-
tlon—Rules of Practice: Appeals Ihsmlssal :

' Where a general release exeeuted on settlement of amounts due unde1 a con—
tract contains exceptions as to certain pending’claims but’ faily’ to Teserve
a.claim previously made, because of alleged inadvertence on the part of
the contractor, such omission precludes consideration of the merits of the
clajim: by the Board and 1equ1reb its dismissal as_ being out51de of ‘the

) Boald’s Juuschctmn : - :
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BOARD OF CONTRACT APPEALS

This appeal arose under a contract calling for the constructlon of a
concrete structural shell for the Amemcan Museum of Immigration
Building around the base of the Statue of Liberty. Construction of
the Museum itself wasawdrded by separate contract.

The work included excavation in earth and concrete, masonry demo-
lition, construction of concrete walls, columns, beams, slabs and asso-
ciated work by the above contractors, as a joint venture. - The origi-
nal contract price of $944,220 was mcreasecl to more than a mllhon
dollarsby change orders.

The contract is dated June 8, 1962, and was to be completed Wlthm
800 days following receipt of notice to proceed. Tt was completedv '
within the time required as extended by change. lorders ‘consequently,
there was no assessment of liquidated damages. ’

The contract contained the General Provisions for - constructlon con-
tracts, Standard: Form 28-A (April 1961 Edition), and the standard
“Suspension of Work” clause (Clause 38b) which authorizes an equi-
table adjustment of the contract price for suspension or interruption of ’
Work by the Government for an unreasonable period of time.

Three claims for additional compensation are involved.

Claim No. 1 is for underpinning during tunnel work.

Claim No. 2 concerns excavation difficulties rel‘mted to the dlscovery

of large masonry and stone structures.

C]alm No. 3 is made under the Suspensmn of VVOrk pr0v151on " The
appellant: contends that its work eperations were restricted pending
redesign of foundatlons for the east West and south Walls of the struc-
ture. - e

]BOA—495—5~6‘<; -

On September 29 1964, this Board remanded Clmms Nos: 1 and 2
(then docketed as IBCA—o51) to the contracting officer for issuance of
new. or-supplemental findings on the contractor’s contentions with re- -
spect to changed conditions. . ’

In a decision issued on Apnl 2, 1965, the contracting oﬁcer again

“denied Claims Nos. 1 and 2. The appeal from that decision was
. docketed by the Board as IBCA-495-5-65.

7 B CA-4539-6-64

o Cl'aim No. 8, based upon the restriction of work to the north area of
- the project pending redesign of the supports for the other three walls
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was denied by the contractlng officer in chhnos of Fact da,ted April

3, 1964. A timely appeal was entered-on May 5, 1964, ~and has been
docketed as IBCA-439-5-64.

A hearing on all three claims took place before the Boa,rd on Novem-
ber 16, 17, and 18, 1965, at New York City. Mr. Peter Reiss, president -
of the Peter Re1ss Constructlon Company, testified on behalf of the

: _appellant (Tr. pp. 6 to’ 324) The only other Wltness, Mr. David 0.
Smith, an architectural engineer and project supervisor, testlﬁed for
the Govermnent (Tr.pp. 325 to 423) -

Olaim, zVo 1{/5 0A~495—5—65 ) U ﬂderr'pmmng—%’ 189. 66'

Thls claim a,sks for payment of the cost ($3,189.66) of underpmnmg
. with concrete columns a section of a perimeter wall. = While excavation
work for the extension:of an existing utility tunnel was being per-
formed, it was found that the bottom of the adjacent perimeter wall
was higher than the subgrade of the tunnel. This condition required
underpmnmg beneath a section of the wall. :

Mr. Reiss stated that the necessity for underplnnmg was not d1s-
covered until the structures required to be demolished were torn down
(Tr. p. 153). Underpmnmor of the perimeter wall was not speclﬁcally
required by the drawings or specifications. The concrete columns in-
stalled to underpin the wall went down approximately 7 feet (Tr p.

.148). The underpinning columns were not removed, for if this had
been done the wall would have collapsed (Tr. p. 145). The use of
sheet, piling for support of the wall, which was suggested by National
Park Service design engineers, was impossible because of structural
interference of the ceiling above (. pp. 164 to 167). Standard prac-
tice required undelplnnmg and the required support could not have
Dbeen accomplished by any other method (Tr. pp. 165, 167). :

The appellant contends that there was a cha,nged condition, citing
(1) the lack of a specific requirement for underpinning, (2) the fact
that there was no way to establish the bottom elevation of the perim-
eter wall dumng the site inspection made prior to submission of its

- bid, (8) the permanent nature of the underpmnmg, and (4) a conten-
tion that the appellant had the right to assume that because the. Gov-
ernment had. d681gned the tunnel to pass under the perimeter wall, the
wall’s support must extend below the demgned bottom elevation 0:[?' the -
tunnel. : :
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The Government in support of its rejection of Claim 1 asserts:
(1) that the appellant in placing the concrete supports was merely
' complymg with the mandate of Clause 5d of Section 1 (Demolition
and Barthwork), “When required or directed by the Contra,ctmg Offi-
cer underpmmng of adjoining or abutting structures shall be per-
formed in an ‘approved manner;” (2) that the Grovernment did not
- know how far down the perimeter wall extended and thersfore should
not have been expected to include a specific underpmnmg instruction; -
and. (3) that the possibility of 'the need for underpmnmg should have .
been apparent to the appellant, since it knew where the utility’ tunnel
extension was to be located underground, and could: observe the
above-ground pos1t10n of the perimeter wall.

In a letter to the contracting officer dated October 11 1962 the
appellant claimed that at the time of site inspection, prior to blddlng,
the appellant had questioned Governrent representatlves (architects)
“concerning thie depth of all the walls which would be ad] acent to the
new structure, and particularly whether we would 1 require any under-
pinning. We were informed that there would be no necessity for any
underpinning.” One of the architects named by the appellant advised
the contracting ofﬁcer that although he was asked about wall depths,
he “did not-recall stating that underpmmng would not be required.
He had a “faint recollectlon about being asked where certain specified

“work ‘was located” and had replied that “the ‘Specification clause was
to cover the possibility that it [underpinning] would be needed.”
~The partles seem to have let drop the matter of pre-bid dlscussmns '
Nelther of the witniesses at the hearing testified with respect to such
dlscussmns From the appeal record one definite conclusion may be
~ reached. ' The appellant at the time of bid preparation foresaw that
a problem of support would exist if the bottom of the perimeter wall -
did not extend below the lowest point of the tunnel.
The contractor’s counsel is correct in stating in his post heamng
brief that it was impossible to see the bottom of the perimeter wall or
to know the elevation to which it extended until substantial demolition
work had been’done. “The Board is'not in agreement however, with
his statement that there was no reason “to suspect ‘that the walls Would
"ot go below the bottom elevation of the tunnel.” The appellant did
ot es’rabhsh that the Wall foundatlon was “tmusually Shallow or ab-
’normally constructed A contractor seemmgly ‘wonld have had as
much reason to- expect the undertost portion to terminate above the
“tunnel, or within its reach, as to count upon it extending so deep that -
no problem was created.
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In the mrcumstanoes, the $3,189.66 underplnnmcr work requlrement
on this million dollar project must be viewed as an inciderital feature
of the utility tunnel, not, as correctlon ofa changed condltlon _Claim
No 1 is demed '

C’Zazm No. 2—-5'8,250 o
By a letter da/ced October 22, 1962, appellant sta,ted that 1t had
uncovered Inany large masonry and stone structures such as: cesspools,.r
walls, etc., between the. North side of the base and the South side of
the old underground structures that. were uncovered in: the first con-
tract, asshownon Drawing #2.7 -

Th1s claim was originally. demed by the contra,ctmg oﬁicer the fol- .
lowing da,y, October 23, 1962:, Although the letter. of denial (Ex-
hibit “D” attached to Government’s post-hearing brief) did not advise
the a,ppella,nt of its rlght to appeal therefrom, the parties treated. it
as.a final decision under the “Disputes” clause. The appellant filed
an. appeal dated October 30,:1962. . In December 1962, the Govern-
_ment transmitted the appeal ﬁle to. the Board, together Wlth the Gov-
ernment’s statement of position. . .

On February 11, 1965, after the claim. had been remanded by the
Board’s ‘September. : 99, 1964. decision (IBCA-351), the appellant
transmitted a. “breakdown” of the claim that had been submitted in
 its letter of. October 22, 1962. . The total amount sought, $8,250, was

- listed as the value of excavating and disposing of 300 cubic yards of

material, and plaelng and compacting 300 cubic yards of backfill.

On Apml 2, 1965, the contracting officer.issued new. ﬁndmgs of fact
and a decision in which the. claim was again denied.. He noted in
the: new findings that they were issued “in compliance? with: instruc-
tions in the Board’s op1n10n da,ted September 29, .1964 (IBCA—351)

- One of the reasons given for denial of Claim No 2 was that the ap-
‘pellant had failed to except oireserve it in a release executed-on July
21, 1964 (Exhibit “E” attached to decision of April 2, 1965).%

Government counsel in the Statement of the Government’s P051t10n
at the hearing, and in his post-hearing brief, moved for dismissal of
Claim No. 2 because it was not reserved in the general release signed’
by appellant on July 21, 1964.  The issue of the Board’s ]udelCthn: :

- perta,lnlng to Claim No. 2 therefore must be resolved at this point.-
The appellant in an effort to overcome the effect of the release relies.

upon the rule cited in Wenn-Senter Construction Co. v. United States,

110 Ct. Cl. 84, 6465 (194:8) that a claim may be prosecuted despite:

1.Claims Nos. 1 and 38 were specifically excepted in the release.
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the execution of a general release where the conduct of the parties In
continuing to con31der the claim after such execution makes it appar-
ent that they did not conslder the release to constitute an abandonment
" of the claim. That rule may not be applied in this appeal because.the
contracting officer and the department counsel have raised the defense -
afforded by the contractor’s execution of the release in the findings,
~ briefs and statements issued subsequent to the furnlshlng of the release.
The Board, when it remanded the matter for the issuance of new
‘orsupplemental findings on Claims Nos. 1 and 2, had not been‘advised
of the existence of the release. The statement of the Government’s
position in IBCA-851 was filed by the cdepartment counsel many
- months priorto the time when the release was given, and therefore did
not diseuss it.. Testimony with respect, to. Claim No. 2 was taken at
the hearmg, but only upon the basis thata ruling on the Government’s
motion to dismiss would be held “in abeyance until the declslon is
prepared by the Board.” (Tr: 36.)
“When - a-claim is released by a party, through madvertence that
“must be viewed: as a unilateral mistake of omission, further considera-
tion of the claim is‘barred:* There has been ‘no showing' that the -
Government contributed in any way to the appellant’s “inadvertent”
‘release of Claim No. 9. The appellant’s contention that the claim
was-not included in the exceptions to the release because it was pend-
ing before the Board at the time the release was ‘given must-be re-
garded as unconvincing; since two of the three claims that the con-
tractor did include on thie “list of our three claims” also were before -
the Board on July 29; 1964, when the release was 51gned
. The appeal record does not provide a reason to: place Claim No. 2
Wlthm one of the exceptions to the general rule that failure to reserve
a claim item from the effect of a general release precludes cons1derat10n
of the claun on 1ts merlts * Claim No. 21is d1sm1ssed :

Olaimy No. 3

Appellant’s thlrd clalm, in the original amount of $82 07 147, was
* reduced to-$77,262.97 at the hearing: of this appeal (Tr P. 309, App
Ex. 11). - It is made on "the theory that appellant is entitled to an
increase in the costs of performance, pursuant to the standard “Sus-
“pension: of Wor‘k”’clause -The appellant asserts that the Government

3H, L. G’ dé Assocwteg Constriction Oompmy, Inc.,.v. United S’tates, Ct ClL. No 317—64 .

(June 10; 1966) L

-3 Monarch. Lumber Company, IBCA—217 67. LY. 198, 60-2 BCA. par. 2674 (Ma,y 18;.
1960) ; Roscoe Enginéering Omp and Assoc., ASBC‘A No 4820, 61-1 BCA par 2919 (Jan-
uary’ 16; 1961).
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unreasonably interrupted its work schedule for approximately 22
weeks by holding up all work during this period on the east, west and
south sides of the monument, pending redesmn of wall foundatlons n
thiose areas. :
In July 1962, the appellant furnished a progress schedule to the
Government. That schedule '(Exhibit No. 6) listed June 261962 as
the starting date for contract work, and gave a planned completion
date of April 21, 1963. The appellant began its work on July 6, 1962.
Soil bearing footmgs were prescribed by the contract dra,wmgs for
the structural steel walls. Such footings were satisfactory for the
north wall, but after the Government’s project supervisor became c¢on-

cerned about the suitability of the subsurface area on the eastiside the

Government, produced a new drawing for the east wall and gave it to
the appellant in mid-October 1962. <At that time the appellant was
informed that further investigations were to be made to determine the
conditions in the area where the south wall was to be constructed.
(Tr. 383-85.) Eventually it was learned that redesign of the founda-
tion work for the east, west and south areas was necessary (the new
drawing furnished in October for the east side was not utilized).

A Government architect started to revise the drawings for the east,
west and south areas as the result of a visit that he made to the site in
September 1962. - The contractor’s complaint about the time taken
for the rede&gn was stressed in cross-examination of the. Government’
project supervisor as follows: (Tr. 887.) v

i Q. Is that correct? It took from September 24th until this drawing was issued
and delivered to us [March 20, 1963], for ;you to resolve the question of these
foundations, Appellant’s Exhibit 8? ’

A. I didn’tresolve the guestion. :

Q. When your department cofuld resolve the question?

A. In conjunction with the consulting éngineer.

Q. Andthat’s a government man?

A. He's employed by the government asa consultant

= ® * * *

Mr. MORGULAS The date of Appellant’s Exhlblt 8 is March 20 1963 Slx
months.*

The notlﬁcatlon requlred_ by the “suspension of work” clause wag
given by the appellant in a letter dated November 21, 1962. That letter
qtated (1) that.the appellant’s work was being substantmlly hampered,
pending redesign of the foundations, (11) that its operatmns, due to
mngs showmg the foundatlon revisions for the south and west sides were not
received by the appellant until May 13, 1968.  Ixhibit Nos. 10a and 10b.

| 245-916—67——4
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the necessity of redesign of the “East, and South areas, have been and
will necessarily continue to be confined to a very small area, viz, the
Northeast section of the lobby,” (iil) that the appellant’s operation
had been made “costly and inefficient” because of the unavailability
of the redesign, and that this would be the case until work could pro-
ceed “simultaneously in the Northeast, South and East areas—which .
would be a normal job operation.” ’

The appellant wrote again on February 8, 1963, noting that the
“project has now been delayed for several months pending your re-
design of the foundations on three sides to meet unanticipated sub-
surface conditions.” The letter also stated that the restricted job area
had resulted in a “wastefully inefficient job operation for which we
shall expect appropriate reimbursement,” and asked for acceleration
of exploratory work and for the taking of “all steps necessary to ex-
-pand the scope of the work area.” ‘

A letter from the contractor dated March 2, 1964, asserted once
more that the period taken by the Government to furnish a redesign
had substantially curtailed the productivity of its labor force and
equipment.® The rationale for the amount originally demanded under
Claim 3 followed :

® % % our payroll for the period from Oectober 10, 1962 to April 22, 1963 to-
talled $180,27216 * * * for the work produced we received $253,544 * % *
production earned for each dollar of labor expended during this period of our
restricted operations was $1.93. * * * from April 22, 1963 to September 20,
1963 we expended the sum of $176,677.55 and for the work produced we received
$452,591.95, so that the production earned for each dollar of labor expended
during the period when our operations were no longer restricted, was 2.56, * * %
The appellant then advised that 63¢, the difference between $2.56 and
$1.93, represented the “difference in the productivity of our labor
force” for each dollar of labor “expended during the period in which
our operations were restricted to the North side of the project.”

The contracting officer’s findings with respect to Claim 3 first made -
reference to the fact that “out-of-doors” construction of the type un-
dertaken by the appellant could be curtailed by unfavorable weather
conditions. The findings next referred to the four soil bearing tests -

. that, under Section 1A of the contract, were to be made by the contrac-
-tor “at locations as directed by the Contracting Officer.” A discussion
followed of the additional compensation and contract performance

6 The appellant’s president testified that if ehange orders containing final redesign in-
formation had been received on November 1, 1962, the projeet could have been finished

‘at a time “very close” to the ‘“original contract time.”” (Tr. 312.) The project super-
visor disagreed with this assertion. - (Tr. 346.) "



‘851 APPEALS OF PETER REISS' CONSTRUCTION: CO., INC: 43
: AND LEW MORRIS DEMOLITION CO., INC.
Jonuary 20, 1967

time allowed in change orders for the “extra wor k” necebsa,ry due to the ‘
discovery of unstable soil conditions. The findings then observed:

Erqm the 'abbv»e your contract period Was changed from -a«pproximately ten ©0
ffteen months and from this fifteen month period, which covers two summer sea-
sons, you have chosen the six winter month period of normally low labor pro-
ductivity for comparison with peak production during five months of the 1963
summer season as a basis for the computations contained in your- * *.* letter of
March 2, 1964. ‘

_ The remainder of the ﬁndmors 18 largely devoted to-assertions that
-the contractor did not perf(nm ‘exploratory work” and “general ex-
-cavation” in the East, West: and South ‘wall areas during the fall of .
.1962, and the 1962-63 winter period. In denying the claim, the con- -
tracting officer gave no affirmative consideration to the question of
whether or not the Government in studying the need for, and in ob-
taining the ew drawings for wall footings, had unreasonably delayed
the appellant. -

The obligation of taking the job in hand and restoring the original
situation in which all project areas were available for construction
work clealy was that of the Government, not of the appellant, in the
fall of 1962, and during the 1962-63 winter. -In late September and
early October, the Government lest confidence in its original design
for the footings. The appellant was informally requested to stop work
on the Fast wall in early October. (Tr. p. 62.) Shortly thereafter,
work on the South and West sides was stopped in the same-faghion, and.
the appellant was advised to await further instructions. ('I‘r. pp. 66,
69, 73.)

The Government’s pro;ect supervisor’s job diary does contain refer-
ences to suggestions that he made from time to time that the appellant
could proceed with soil exploratory work even though the contracting
officer had not directed such work in accordance with Section 1A, or
that it could proceed with certain preliminary work on the South
area. Taking into account the Government’s definite conclusion that
soil conditions in East, West and South areas were unsuitable for the
originally planned footmgs, and that the Government had not informed

~ the appellant of the necessary redesign, we are unable to conclude
that the appellant erred in waiting for a formal change order. - The
Government issued instructions in Change Order No. 6, which was
‘dated January 7,1963, and was mailed to the contractor on J anuary 22,
1963 (appella,nt’s counsel has pointed out that the Government has
given no reason for the two-week delay in transmittal). Change
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Order No. 6. dlrected the excava,tlon of test pits that Would prov1de
_information for. the . redemgn The Government’s project engineer
spotted locatlons for the test plts on January 28, J anuary 30, Feb-
ruary 4, February 6, February 7, and February 22 1968, (Tr 357
58.) On most of the pits the appella,nt performed the exploratory
work as ordered unmed1ately after the pits were located by the Gov-
:ernment’s project supervisor.  (Tr. 358.)

-'The Government alleges that the appellant cannot prevall in 1ts
“suspension of work” claim because it agreed to monetary adjustments
‘that were included in ten change orders issued under the contract.
“Each of those change orders describes, and makes payment for, specific
© items of work. There is no indication in- any of them that an adjust-
‘ment is included for the “suspension of work” claim. "Accordingly,
that claim was not covered by any change order and must be considered
upon its merits.

The Government states that the facts in this case “clearly do not
support the theory that there was any unreasonable delay in the making

.t formulation of the changes in question.” We have concluded, how-
ever, that the Government was responsible for & serious and unreason- -
able delay in ordering the exploratory tests and obtaining the redesign
for the wall footmgs In a recent Court of Claims decision,® it is
stated : : ' ' S

In addition, the defendant was dil-atofy both in recognizing the need for and
making appropriate revisions to the defective foundation plans.- * * * Upon
. finally recognizing that the subgrade rock was unsatisfactory, defendant or its
-agents should have completed the redesign of the foundation with all due haste

80 that plaintiff could have continued the foundatlon work w1t2h0u1: any significant
\delay (Italics added. )

- The Luria Brothers decision (footnote 6) involved a constructlon
_contract that dollar-wise was half again as large as the one in this case. -
Unsuitable bearing material was found on April 17,1958. Foundation
‘work was stopped on April 24, 1953. Revised drawings were issued
-on May-25, 1953 ;-however, the G‘rovernment rescinded a portion of the
-revised. plan and issued further revisions on J uly 15 and July 20, 1953.
‘The court referred to the Government’s action in correcting the plans

.as “extremely slow” and “dilatory.”

In the Board’s view, if the Government had acted with reasonable
. promptness in securing new foundation plans for the East, South and
“West, sides, the necessary revisions and change orders would have been
;furnlshed to the appellant no later than November 15, 1962.  Because -

6 Lairia Brothers & C’omp(my, Ine..v. United smtee, Ct. CL: No., 47559 (Deeember 16,
1966) .
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the Government delayed until the spring of 1963 to furnish them,
appellant is entitled to an equitable adjustment under the “suspensmn‘
of work” clause. "

The Government took apprommately four months t00 long to. dehver '
the redesign, but the appeal record would not support a conclusion that
an over-all delay of four months in the time required for job completlon;
resulted from the serious delay in redesugn

At about the time that the appellant gave its first notlﬁcatlon of the
constructive suspension of its operations (in its November 21, 1962
letter), the parties agreed to Change Order 4 (dated November 14,
1962) and Change Order 5 (dated November 27, 1962). By these
‘change orders the contract completion date was extended 21 days, to
May 12, 1963. = In our view, the time needed to complete the projéct
would have extended to that date even if the redesign delay and the
need for extensive changes had not come into play.: It is necessary,
therefore, to find the portion ‘of the May 12, 1968—October 2, 1963
period spent on Liberty Island by the appellant that would not have
been required if the redesign had been furnished in timely fashion.

Taking into account the orlgmal contract amount and time, the testi-
mony of the Government’s project supervisor (Tr. 352), and the type
of work added by Change Order No. 6 through Change Order No. 10,
the Board concludes that 38 days is the reasonable additional time for
the work added to the project by those orders (which increased the
contract.total by approximately $99 000) A further reduction should
be made in the 105-day period that remains because of planning errors,
faulty workmanship and other delaying factors for which the appellant
must bear the sole responsibility. The project supervisor’s diary ? con-
tains detailed accounts of the appellant’s own problems on the ]ob
which at times required substantial additional work. Six weeks is not
an unreasonable length of time to allocate to the delay caused by the
appellant’s. job deficiencies. Accordingly, it is found. that the
Government unr easonably delayed the contract work by a total of nine
weeks.

The Government has not disputed the logic of the appellant’s orig-
inal plan to perform work at the same time on more than one side’
of the structure, and to fully perform all work within 800 days. The
project required a great deal of expensive support activities. ‘A dock
was constructed and maintained on the island, and a concrete plant was

T Bxhibit Nos.'BE-1 and E-2;
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set up on the job site. '(Tr 57.) In order to transport men from
New. Jersey it was necessary to reut a ﬁshmg boat and dock space
for. the boat. . (Tr. 57.) A supervisory force and many pieces of
equipment were brought to the site at or near the start of the job, and
remained until the project was completed. (Tr. 58-59.)

" In arriving at an equitable adjustment the Board has excluded
profit in accordance with the requirement of Clause 38b, and has made
other adjustments considered to be warranted. From its analysis of
Exhibit Nos. 11, 12, E-1, E<2 and the remainder of the appeal record,
the Board estabhshes the sum of $28,260 as the amount due to the ap-
pellant urider Clause 38b of the contracts Claim No. 8 is allowed
in tha,t amount ‘ ) 5

Conclusion

2.Claim No. 1 is denied. Claim No. 2 is dismissed. Claim No. 8
1s allowed in the amount of $28,260 and denied as to the balance
sought by the contractor.

: DEAN‘F. Rarzmax, Oha:iman.

I coxcor:

1 coNOUR: o  Wwam F. MCGRAW, Member.
THOMAS M. DU’RSTON, Deputy Ohcmman.

JOHN V. STEF]E‘ENS ET AL
A-30601  Decided January 96, 1967

0il and Gas Leases: Applicationé: Sole Party in Interest

‘Where a person files an oil and gas lease offer through a leasing service
under an arrangement whereby the leasing service advances the first year’s
rental, selects the land, and controls the address at which the offeror may
beé reached, but nv enforceable agreement is entered into whereby the offeror
is obligated to transfer any interest in any lease to be issued to the leasing
service, the sérvice is not a party in interest in the offer merely because it
may have a hope or expectancy of acquiring an interest, and the offeror is
not precluded from stating that he is the sole party in interest in the offer.

0il and Gas Leases: Applications: Sole Party in Interest

The regulation which requires that an .0il and gas lease offer, “Whén first
filed,” be accompanied by a signed statement of the offeror identifying all

8 In reducing the 22-week period and the amount of the adjustment shown for Claim
No. 3 in the appellant’s claim documents the Board has taken into account a redeeming
feature of the project work area as it actually was available in the October 1962 to March
1963 period. Work could proceed on the north side at all times during the Government’s
long delay in obtaining a redesign for the other three sides. Because of thig the contractor
was able to earn between 55% and 60% of its total contract earnings by March 1, 1968.
(Tr. 196, Monthly Estimate No. 7 and No. 8.)
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interests in the offer does not require an offeror, who states that he is the
sole party in interest, to disclose an agreement to sell his lease entéred into
by him' after the filing of his offér but before the time of the drawing of
- simultaneous lease offers in which his offer participates, and his offer cannot
be rejected on-the ground that hedid not comply with the regulatlon in
failing to dlsclose the interest of hls vendee.
‘0il and Gas Leases: Applications: Generally—O0il and Gas Leases Assugn-
ments or Transfers
-Amn act, in .order to be collusive, must result from: an agreement, scheme
or plan involving more than one party, and the fact that a particular lease
assignment, if agreed upon by the parties to the assignment prior fothe
filing of the lease offer which resulted in issmance of a lease, would have -
demonstrated collusion in the filing of the offer does not mean that the same
transaction shows collusion in the absence of ev1dence of a prior agreement
between the parties to the as51gnment

AFPPEAL FROM THE BUREAU OF LAND MANAGEMENT

John V. Steffens and G. W. Allen, in his representative capacity as
president of Central Southwest Oil Corporation, have appealed to
the Secretary of the Interior from a decision dated February 9, 1966,
whereby the Office of Appeals and Hearings, Bureau of Land Man-
agement, affirmed separate decisions of the New Mexico land office
rejecting noneompetitive oil and gas lease offers New Mexico 05656281
and 0556869, filed by John V. Steffens and Beulea A. Jessup, respec-
tively, pursuant to section 17 of the Minera] Leasing Act, as amended
74 Stat. 781 (1960), 80 U.S.C. sec. 226 (1964).>
"The facts upon which this appeal is based are relatlvely snnple and
are not in-dispute. John V. Steffens and Beulea A. Jessup, in whose
names the respective lease offers were filed, applied for Federal oil
and gas leases through Central Southwest Oil Corporation, an oil and
gas lease filing service. Both offers were submitted under “Plan 2,”
one of three plans offered by the corporation to prospective clients.
Under the terms of the plan an offeror furnishes the $10 filing fee
required by the Government and a $10 service fee charged by the
corporation, and he signs an oil and gas drawing entry card for each
tract of land for which application is to be made. The corporation
K G. W. Allen appealed to the Director, Bureau of Land Management, in his own name,
and his notice of appeal to.the Secretary was filed in his own name only, without reference
te Central Southwest Oil . Corporation. From information subsequently furnished, however,
it appears that Allen was at all times acting in behalf of the corporation and that the
appeal of Allen is and has been, in effect, an appeal by the corporation. It further appears
that Allen is no longer president of the corporation and that he has no interest in the

ceorporation or in this appeal. Beulea A. Jessup, the nominal offeror in the second lease
effier congidered here, did not appeal from the decision of the land office.
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advances funds for the ﬁrst years lease rental and is authorized by
the client to file an offer or offers in the client’s behalf for land which
the corporatlon is to select and which it “would desire to immediately
purchase.” The corporation is also authorized to have the Bureau of
Land Management return advance rental funds for unsuccessful offers .
directly to the corporation’s office, and, in practice, the mailing address
of the: corporation or a mailing addreés under its direct or. indirect
control, rather than the client’s own address, is furnished as the
offeror’s address of record. The instruction sheet explaining the plan
is designed so that the offeror, by signing the sheet and returning it
‘ to the corporation, authorize the procedure outlined. He also certifies
that he is the sole party in interest in the offers to be made in his behalf.
. -In accordance with the foregoing procedure lease offer New Mexico
0556281 was filed in the land office for Parcel No. 101 during a
simultaneous-filing period, 10:00 a.m., January 18, 1965, to 10:00 a.m.,
January 25, 1965, and lease offer New Mexico 0556869 for Parcel
No. 84 was mcluded in the filing of offers during a simultaneous-filing
period, 10:00 a.m., March 15, 1965, to10:00 a.m., March 22, 1965.
The offers were drawn at public drawings of simultaneously filed
lease offers conducted pursuant to regulation 43 CFR 3123.9 on
- February 8, 1965, and April 1, 1965, respectively, and thereby earned
priority over other offers ﬁled for the 1espect1ve parcels of land
.described.

On February 1, 1965, subsequent to the ﬁllng of Iea,se offer New
Mexico 0556281, but prior.to the drawing to determine priority, Stef-
fons accepted an offer dated January 29, 1965, whereby Central South-
west. Oil Corporation agreed, in the event the offer should obtain
first priority, that it would pay Steffens a sum of $3,200 for all of the
lands embraced in the lease with a 1 percent of 84ths total overriding
royalty to be reserved to the original offeror. By an instrument dated

“April 5, 1965, Beuléa Jessup and her husband, Alvin H. Jessup;,
agreed to sell, and Central Southwest agreed to purchase the offeror’s
interest in the lease to. be issued pursuant to lease offer New Mexico
0556869 for the sum of $3,114, and by another instrument the Jessups
assigned such interest to Central Southwest sub]ect to the reservation
of an overriding royalty of 114 percent.?

.. By separate decisions dated September 17 1965, the land. oﬁice found
Central Southwest to be an interested party in the offers and rejected
the oﬂ'ers for fa,llure of the oﬂerors to dlsclose G. W. Allen or Central

: 3The land office stated in its decision rejecting Mrs. Jessup’s Iease offer that sometime
“hetween March 25th' and April ist, they [the Jessups] accepted Mr. Allen’s offers to
purchase for $8,114 with a 134 percent overriding royalty and returned the instruments.”
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Southwest asan mterested party as requlred by 43 CFR 3123 2 (c) (3) 3

and for collusion as defined in 43 CFR, 3123.3(a)4 :
~In affirming the rejection of the lease offers the Ofﬁce of Appeals and‘
Hearings found that Central Southwest or the “Allen Group” filed a.
large number of offers.on behalf of other offerors for the same parcels
for inclusion in the same drawings, that the filings for Parcel No. 84
included the offers of two of the officers of Central Southwest, and
that all such offers enhanced Central Southwest’s chance of obtaining
a lease or an interest therein. It also found that the use of the draw-
ing entry cards of mailing addresses that were under the direct or in-
direct control of Central Southwest effectively served Central South-
west’s plan and prevented other parties from contacting the offerors

except through Central Southwest and that the cumulative effect of

. In appealing to the Director, Bureau of Land Mariagement, appellant Allen denied the
accuracy of this finding of the land office and, in support of his contentions, submitted a
copy of the agreement dated April 5, 1965, and of the instrument of assignment bearing the
date of April 3, 1965, and acknowledged before a notary public on April 5, 1965.. Thus,
while it is not-entirely clear on what date the assignment was actually executed-there is no
evidence'in the record of an assignment or agreement to make an assignment Whlch was
executed on or before the date of the drawing’on April 1, 1965.

343 CFR 3123.2 provides in pertinent part that:

_“Hach offer when first filed, shall be aceompanied by :

* * #* * * * *

o) * ¢+ * . o ;

(3) "A signed statement by the offeror that he is the sole party in interest in the offer
and the lease, if issued; if not he shall set forth the names of the other interested parties.
If there are other parties interested in the offer a separate statement must be signed by
them and by the offeror, setting forth the nature and extent of the interest of each in the
oﬂ:‘er, the nature of the agreement between them if oral; and a copy of such agreement
if written. * * =

The Department has held that this requirement is mandatory and that a lease offer must
be rejected ‘without priority when there is not compliance with the regulation. Gema Ben
Ezra et al., 67 I.D. 400 (1960).

* 4The regulation provides in part that: “When any persomn, assomatmn, corporation, or
other entity or business enterprise files.an offer to lease for inclusion in a drawing, and an
offer (or offers) to lease is filed for the same lands in the same drawings by any person or
party acting for, on behalf of, or in collusion with the other person, assoeiation, corpora-
tion, entity or business enterprise, under any agreement, scheme, or plan which would give
either, or both, a greater probability of successfully obtaining a lease, or interest therein,
in any public drawing, held pursuant to § :8123.9, all offers filed by éither party will.be
rejected. Similarly, where an agent or broker files an offer to lease for the same lands.in
behalf of more than one offeror under an agreement that, if a lease issues to any of such
_offerors, the agent or broker will participate in any procéeds dérived from such lease, the

- agent or broker obtains thereby a greater.vprobability of success in obtaining a share in the
proceeds of the lease and all such offers filed by such agent or broker will also be rejecied.

Should any such offer be ﬂlven a priority as a result of such a -drawing, it will be similarly
rejected. * ¥ #*7 .
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the procedure followed, coupled with the filing of large numbers of
offers for the same pa,rcels in the same drawings, constituted a scheme
or plan, within the meaning of 43 CFR 3123.3(a), for obtaining a
greater probability of success in obtaining an interest in a lease. ' The
Office of Appeals and Hearings did not make a specific finding with
respect to the other basis for the rejecti'dn of the oﬁ'ers, t:e., that Cen-
tral Southwest was an undisclosed party in interest in the oﬁers

In appealing to the Secretary the appellants contend in substance
that: -

(1) Regulation 43 CFR 3123.3(a) pr0v1des for ‘the rejection of
lease offers only where circumstances exist which are the result of an
agreement, scheme or plan; there was no express agreement here, and
none has been alleged to liave ‘existed, and the Bureaw’s finding of a
scheme or plan is the result of an interpretation of the mrcumstanees
and of the regulation which is not necessarily valid ; and

(2) The Bureau ha$ not been consistent in its mterpretation of 43.
CFR 3123.3(a), and the appellants have been subjected to discrimina-
tory tréatment in the rejection of the subject lease offers while other
offers, filed under similar circumstances, have been accepted and leases
1ssued pursuant thereto.

In support of the latter contention appe]lants have submitted evi-
dence of the use of a common address by more than one offereor in
the filing of simultaneous offers in each of the months of January
through December 1965 which resulted in each case in the issuance of
2 lease. In addition, they have outlined in detail the difficulty ex-
perienced by an officer of Central Southwest in attempting unsuccess-
fully to obtain the address of a successful offeror whose listed address -
was that of the filing service through which his offer was submitted.
They state that, to the best of their knowledge, formal offers to pur-
chase have not been submitted to clients by other filing service com-
panies, as was done by Central Southwest, but that other companies
have continued to state in their advertising materials that they would
purchase any lease drawn by a client for a specific cash figure per acre
or a stated percentage amount if the lease were offered to the filing
service immediately after the drawing or within & specified time after
the drawing, and they assert that Central Southwest has amended its
business practices to conform with what appears to be acceptable to the
Bureau, while other companies continue successfully to operate under
their established procedures. They state that they do not necessarily
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ask that the procedures which Central Southwest has used in the past-
be approved or exonerated, but they request that the Bureau’s decision

be reversed on the basis that the rejection of the leases in questlon will
only further confirm the Bureau’s inconsistent, arbitrary and discrimi--
natory application of the regulatlons under these facts. and circum-

stances.

We consider first the questlon Whether by virtue of the ﬁhngs under
“Plan 2” Central Southwest had an interest in-the offers so that Central -
Southwest was required to be named as a party in interest pursuant to
43 CFR 3123.2(¢) (3),supra fn. 3. . :

There are & number of factors which raise questlons as to the inter-
ests which were represented by the lease offers in question. We note
partlcularly the following items:

(1) Th use of a common address through which any communica-
tion from another party to a client-offeror must pass, without dis-
closure of the actual address of the client; '

(2) The advancing of funds for the ﬁrst year’s rental payment by
the agent without any form of security ;

(8) Authorization of the agent to exercise complete control in the
selection of lands to be filed upon and, particularly, to select lands
which the agent desires to lease; and -

(4) The filing of numerous lease offers on behalf of chents and
corporate‘ofﬁcers for the same parcel of land in the same drawing
(92 offers for Parcel No. 101 and 29 offers for Parcel No. 84).

The Bureau did not find any one of the procedural steps followed by-
Central Southwest constituted a violation of a specific regulatory pro-
vision, but, as we have already noted, it found that the cumulative
result of all of those steps was a scheme or plan which enhanced
Central Southwest’s likelihood of success in obtaining an interest in
a particular lease which it might desire to own.®

5In defining-an ‘“‘interest” in a lease the Department has provided that: “* * * No'one
is, or shall be deemed to be, 2 sole party in interest with respect to a lease in which any
other party has any of the interests described in this section. The requirement of dis-
closure in an offer to lease.of an offeror’s or other parties’ interest in a lease, if issued, is
predicated on the departmental policy that all offerors and other:parties having an interest
in ‘simultaneously- filed offers to lease shall have an equal.opportunity for success in the
drawings to determine priorities. Additionally, such disclosures provide the means for
maintaining adequate records of acreage holdings of all such parties where such interests
constitute chargeable acreage holdings.. An ‘interest’ in the lease includes, but is not
limited to, record title interests, overriding royalty interests, working interests, operating
rights or options, or any agreements covering such ‘interests.’ Any claim or any prospective
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Various schemes have been devised to secure an advantage for an
individual or a group in a drawing of s1multaneously filed lease offers,
and on numerous occasions the Department has found it necessary to
determine Whether or not an offeror represented to be the sole party
in interest was that in fact, whether the ﬁhng of lease offers for in-
clusion in a drawing was collusive, or whether the chances for success
of one offeror were increased by the inclusion in the same drawing of
the offer of another offeror for the same tract of land, with or without
collusion (see, e.g., McKay v. Wahlenmaier, 226 F. 2d 35 (D.C. Cir.
1955) 5 Clifton Carpenter, A-22856 (January 29, 1941); Edward
A. Kelly, A-22856 (August 26,1941) ; Antonio DiRocca et al., A~26434
(July 11, 1952) ; Ewelyn R. Robertson et al., A-29251 (March 21,
1963) ; affirmed in Robertson v. Udall, 349 F. 2d 195 (D.C. Cir. 1965) ;
Schermerhorn Ol Corporation, Kenwood Oil Company, 72 1.D. 486
(1965)). In each of the cited cases the Department found either an
eXpréss agreement or an understandmg among certain lease offerors or
a business relationship or financial interest of one offeror in the offer
of another offeror which, even in the absence of any agreement, pre-
cluded a finding that each offeror was, in fact, the sole party in interest
in the lease offer which he ﬁled or it found that the interest which one
offeror held in the offer of a,nother offeror resulted in an improved
likelihood that .the first offeror would obtain an interest in a lease
issued pursuant to a drawing of simultaneously filed offers.s

There would seem to be little question but that Central Southwest
hoped, by the procedure employed, to enhance its chances of obtaining
or future. claim- to an advantage or benefit from a lea.se, and any participation or any
defined or.undefined share in any increments, issues, or profits ‘which may be derived from
or ‘which may gccrue in any manner from the lease based upon or pursuant to any.agree-
ment or understanding existing at the time when the offer is filed, is deemed to constitute
an ‘interest’ in guch lease.” - 43 CFR. 3100.0-5(a).

8 In the Carpenter and Kelly decisions, $uprae, for example, the Department found that,
notwithstanding the affidavits of all.of the offerors involved that each had filed in his own
behalf and had no agreement or understanding with any other -offeror, the filings were
made. at the behest of and for the benefit of one of the applicants or his firm. In the
DiRocco decision, supre; it was found that thel lease offers were filed under power of
attorney given by the nominal applicants to an association whereby the association was to
exercise practically completé control over thie leases to be obtained and was to receive
the major benefits from the leases, In the Rebertson case, suprae, the agreement between.
agent and clients provided, infer alia, that the clients would promptly execute and deliver
to the agent assignments of all.leases acquired as a result of offers made pursuant to the
agreement and that, upon a sale by the agent of any such lease, the client should receive
one-half of the profits from the sale of the lease which sold at the . highest price and the
agent should retain any proceeds in excess of that. . In the Wahlenmaier and Schermerhorn

cases, supra, the Department found, inter alie, mutual interests of offerors which gave cer-
tain offerors approximately.1-14 and 1-%% chances of success in drawings.-
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an interest in, or of sharing in the profits from, a lease issued to one of
its clients pursuant to a drawing.” A hope or expectation of sharing
in the profits of a lease issued to any one of a number of lease offerors,
however, is not the same as the right to share in such a lease, and in this
respect the present case differs from those cited, for in each of the
former the interest which one party claimed in the lease offer of an-
~other was of such a nature as to be enforceable in law or in equity.
'This has not been shown to be so in the present case. The record does
‘not establish the existence of any agreement, formal or informal,
whereby ‘Central Southwest’s clients under “Plan 2” agreed, prior to
the filing of their lease offers, to assign a lease interest to the corpora-
tion. The most that Central Southwest obtained under the arrange-
ment, as far as the record shows, was a calculated likelihood that a
successful client would feel a sense of duty to give Central Southwest
the first opportunity to obtain an assignment of a lease which, coupled
with Central Southwest’s direct means of communication with the
client, would give it a practical advantage over competitors in securing
an interest in the client’s lease.” Undoubtedly, Central Southwest could
bring an action to récover the amount of the rental payment advanced
to a client, but we see no basis wpon which it could successfully assert a
* claim of interest in a Jease in the event a client elected not to accept its
offer to purchase the lease.  Thus, while we recognize the advantage
obtained by Central Southwest, we are unable to conclude that this ex-
pectancy constitutes an “interest” within the meaning of 43 CFR
3100.0-5(a).

Although we have concluded that at the time when the Steffens and
Jessup offers were executed and physically filed Central Southwest
was not a party in interest in the offer and any lease to be issued, the
situation changed prior to the date of the drawing in which the Stef-

fens offer participated. Prior to that date Steffens entered into an
‘agreement with Central Southwest to sell his lease to the latter if he
were successful in the drawing. ~ Central Southwest thereupon became
a party in interest in the offer prior to the date of the drawing.

This raises the question as to the point in time at which an offeror’s
statement that he is the sole party in interest in his lease offer must

?From information obtained by the Bﬁreau in .an’ investigation referred - to in the
decision of February -9, 1966, it appears that Central Southwest was not indiseriminating

in the loaning of money to clients for lease rental purposes and that only those clients were
accepted under the plan who appeared likely to be willing to sell their leases, if they ‘were

© successful, to Central Southwest.
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_be true. The Department requlres as we have already noted, that an
offer, “when first filed,” shall be accompanied by the offeror’s statement
“as to interested parties in the offer.” There is nothing in the Depart-
ment’s regulations, however, to prevent the assignment of a lease in-
‘terest between the time of filing of the offer and the issuance of a lease.
Except where a lease offer is filed for inclusion in a drawing of simul-
taneously filed offers, priority of an offer is established at the time of
the physical act of filing the offer in the land office. When an offer
is filed pursuant to 43 CFR 3123.9, however, for inclusion in a drawing
of simultaneously filed offers, the physical act of filing is not determi-
‘native of priority. Rather, the regulation provides that all offers filed
pursuant thereto during the prescribed period will participate in a
drawing in ‘which one offer will be drawn. ~All of the lease offers filed
during that period are stamped by the land office as having been re-
ceived 10:00 a.m, on the fifth working day after the posting of the
list of lands available for leasing. But while this constructive time
of filing is officially recorded as the time of filing of the successful
offer, the actual determination of priority, or the selection of the suc-
cessful offeror, is not accomplished until the drawing is conducted some
time thereafter. In other words, the official time of filing represents
neither the actual time of filing nor the time at which priority is de-
termined. In order to effect compliance with the regulation, then,
must the statement of interest be made as of the time of the physical
act of filing, the constructive time of filing, or the time of the drawing
which determines priority, or must the initial statement of interest re-
main valid, and lease ownership remain static, during the entire period
from the execution of the lease offer through the drawing ¢
If, between the time of the filing of a lease offer and the drawing
which determines the priority of that offer, the offeror may assign his
interest in the offer to another party, of what value is the offeror’s
statement that he isthe sole party in interest in the lease? Can we
tell from that statement whether the assignee has, through the assign-
ment, obtained more than one chance for success in the drawing or
’ Whether the offer, if filed in the assignee’s name, would have caused
him to exceed his authorized holdings? Obviously, we cannot, and it
‘may well be that the Department’s objectives can be accomplished only
if a lease offeror in a simultaneous filing is required to make a con-
“tinuing disclosure of the creation of any interest in his offer between
‘the time of filing and the drawing which determines priority.  How-
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-8ver, we are una,ble to conclude that the present regulatmn imposes thls
requirement.

The phrase “when first filed” was mcorpomted mto the regulations
-before the adoption of the present method for determining priority of
~offers by public drawings, and at a time when the act of filing alone

determined the priority of an offer. The problem which now con-
fronts us existed only-in fortuitous or limited circumstances for there
was usnally no reason for a lease offeror to attempt by subterfuge to
increase the number of his offers for the same tract of land, and the
term “when first filed” referred to a clearly definable po'int of time.
With the modification of the system for determining priority among
Jease offers, and the consequent befogging of the significance of filing
noted above, there was no modification of the regulations to provide
for a special treatment of simultaneously filed offers except that they
should be considered to be filed as of a time desugnated by the land
office.

The Department ha,s consistently refrained from i 1mpos1ng a regula-
tory requirement upon an.applicant unless the requirement is so clearly
set forth that there is no basis for noncompliance (see Williom S.
Kilroy et al., 70 LD. 520 (1963); John J. King, A-80472 (Febru-
ary 28, 1966)). We cannot find here in the regulation at issue, 43
CFR 8123.2(c) (8), a clear requirement that the sole party in interest
statement, required when the offer is first filed, must speak at all times
from the physical filing of the offer to the drawing of the offer. We
must conclude therefore that the sole party in interest regulation was
not, violated by failure to disclose the existence of the sale agreement
between Steffens and Central Southwest.

A fortiori, there was no violation of the regulation in the case of
Mrs. Jessup’s offer since her agreement to sell her lease to Central
Southwest was not executed until after the date of the drawing.

As for regulation 43 CFR 3123.3(a), supre fn. 4, we are unable to
find any collusion involved in the filing of the Steffens and Jessup.
offers under “Plan 2.” It is inherent in the term “collusion” that
there be an agreement or scheme involving more than one participant

(see Black, Law Dictionary (4th ed. 1951)). There is no evidence
that Steffens or Mrs. Jessup, in availing themselves of the services
offered by Central Southwest, sought directly or indirectly to further
the interests of anyone other than themselves. The fact that Central
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Southwest may not have devoted itself single-mindedly to the interests
‘of its clients does not convert its self-serving intent into collusion.

We must conclude that the present record does not show any viola-
tion-of the pertinent regulations which would require the rej ectlon
of the Steffens-or Jessup offer.

Therefore, pursuant to the authority delegated tothe Solicitor’ by the
Secretary of the Interior (210 DM 2.2A (4) (a); 24 F.R. 1848), the
decision appealed from is reversed and the case is remanded to the
Burean of Land Management for further consideration of the Steﬂene
and Jessup offers.

Erxust F. Hom,
Assistant Solicitor.

U.S, GOVERNMENT PRINTING OFFICE; 1967
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RAYMOND J. STIPEK
" R.A. KEANS

A-30644 ' Decided February 1, 1967
Officers and Employees

A corporate officer, as long as he acts in good faith, is not precluded, as an in-
© dividual, from engaging in a business snmlar to that carried on by the corpo-
ration of which he is an:officer, and, if the evidence fails to show that there
was an obligation- on his part to act for the corporation with: respect to:a
particular matter, he violates no legal or moral duty if he acts for hlmv.elf
in the same matter.
011 and Gas Leases Applications: Drawmgs

XVhele two -officers - of a corporation, who constltute all.of the stockholders,
directors, and oﬁicers of -the corporation, as 1nd1v1duals, file noneompemtwe
oil and gas lease. offers for the same land for inclusion in the same drawmg
of simultaneously filed lease offers, and no offer is filed on behalf of the Ccorpo-
ration, it is not necessarily to be présumed that the individual offers are filed
for the corporation, and where there.is no evidence that the offerors breached
their fiduciary -duty to the corporation S0 as to.create a corporate interest in
their offers, the offers should not be rejected on the ground that the corpora-
~tion had more than one chance in the drawing or that the statement m each
offer that the offerer is the sole par ty in 1nterest was false

APPEAL FROM THE BUREAU O0F LAND MANAGEMENT

Rmymond J. Stlpek and R. A. Kemns have appealed to the Secretary
of the Interior from a decision dated April 26, 1966, whereby the Office
of Appeals and Hearings, Burean of Land Management affirmed de-
cisions of the Rlversmle, California, district and land office cmncehng
Stipek’s noncompetitive oil and gas lease Riverside 02767 and rejecting
his noncompetitive lease offers Riverside 04759 and 05040, filed pursu-
ant to section 17 of the Mineral Leasing Act, as amended, 74 Stat, 781
(1960), 30 U.S.C. §226 (1964), and acqulred lands lease offer River-
- side 03248, filed by Keans pursuant to the Mineral Leasing Act for
Acquired Lands, 61 Stat. 913 (1947), 80 U.S.C. §§ 351-359 (1964).

Oil and gas lease offer Riverside 02767 was issued to Stipek effective
February 1,.1964, pursuant to a lease offer filed on March ‘25, 1963, for
inclusion in a drawing of simultaneously filed lease ‘offers. By a de-
cision dated September 28, 1964, the Riverside office canceled the lease

74 1.D. Nos.2&3

257-305—67——1
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and, at the same time, rejected lease offer Riverside 04759.r By a de-
cision dated September 25, 1964, the Riverside office rejected lease offer
Riverside 05040, included in a simultaneous filing on April 27, 1964,
and by a decision dated October 15, 1964, it rejected Keans’ lease offer
Riverside 03248, filed on May 27, 1963. The demsmn in each instance
wags made upon the same basis.

1t appears from the record that each of the appellants was, at the
time the lease offers were filed, an officer and principal stockholder of-
Keans, Springmann and' Stipek, Inc.; a:corporation organized for the
purposes of acquiring, holding and disposing of oil and gas leases, as

" well as for other related purposes, that Keans was president and Stipek
was vice president, secretary and treasurer of the corporation, and that
each owned 50 percent of the stock of the corporation. The record
also indicates that at the time of the filing of each of the lease offers in
question by one of the appellants an offer was filed by the other appel-
lant. for the same land for inclusion in the same drawing. The corpo-
ration itself did not file a:lease offer for inclusion in any of the draw-

“ings, and each offeror stated in each lease oﬁ’er that he was t'he sole
party in interest in the offer. :

Relying upon McKay v. Wahlenmazer 226 F. 2d 35 (D.C. Cir. 1955),
the Bureau found that neither mppellant could escape from the fidu-
ciary relationship which he bore to.the corporation, that, within the
Department’s definition of “interest,” ? the corporation was considered
to have an interest in any lease offer filed by elther appellant and, thus,
to have more than one chance of acquiring an interest in a lease 1ssued
pursuant to a drawing which included offers of both appellants, and
that the filing of oﬁers by both appellants constituted a violation of the
Department’s policy that each interested party in a s1multaneous]y
filed oil and gas lease offer should be limited to a single chance of ob--
t«mnlnw an interest in a lease 1ssued pursumnt to the drawmo' The Bu-

1T.ease offer Riverside 04759 descnbed land :which initially had been included in lease °
offer Riverside 02767. . At the time of the issuance of lease offer Riverside 02767 the land
office deferred action ag to-that particular land, permitting the offeror subsequently’ to file
-a separate offer for the land with-priority: from the date of the original filing..

L Aree Ak An ‘interest’ in the lease includes, but is not limited to, record title mtelest%,
overrldmg royalty interests, WOlklng mterests opelatmn‘ rlghts or options, or -any agree-
ments covermg such‘interests.”. ‘Any. claim or any prospectlve or future claim to. an ad-
vantage or benefit from a lease; and any.participation or any- defined or undefined share
in any mcrements issues, or profits which may be derived from or wh1ch may accrue in any
" manner from the. lease based upon or pursuant to any agreement or understanding existing
“at the timé when the offer is filed; is deemed to constitute an ‘interest’ in such leage.” 43

CFR 3100.0-5.
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reau further held that the offerors were disqualified for failure to dis-
close the interest in their offers of the corporation, and it found that
there was no evidence in the record that the corporation disclaimed an
. interest in the lease offers and that there was no express authorization
found in the articles of incorporation for the appellants to take and
hold oil and gas leases individually and apart from the corporation.

Appellants contend, in substance, that McKay v. Wahklenmaier,
supra, has no application to the caseat bar and that there was no breach
of a fiduciary relationship in the filing of the individual lease offers in
question. - They further contend that the cancell‘ntlon of lease offer
Riverside 02767 was not authorized in any event.

‘The Bureau’s determination that Keans, Springmann and Stipek,
Inc., must be considered to have an interest in each of appellants’ lease
offers; we believe, resulted from an improper extension of the doctrine
in McKay v. Wahlenmaier, supra. In that case Culbertson & Irwin,
a- corporation, filed an application for a lease in a simultaneous filing =
situation. The application was signed by E. A. Culbertson; the presi-
dent and director of the corporation and an owner of 23.7 percent of

-the stock.. Later Culbertson filed an apphcwtmn in his own name as
an 1nd1Vldua1 and so did Wallace W. Irwin, vice president and a direc-
tor of the corporation and an owner of 19.3 percent of the stock. Cul-
bertson’s application was drawn first and a lease was issued to him.
The question before the court was whether Culbertson’ s lease should be
canceled in view of the three filings made by hnn the corporation, a,nd[
Irwin. : : :

 The court found inter alia:
~ That Culbertson Was m a ﬁduc1ary relationship with the corporation is beyond
chspute for it is universally held that the directors and oﬁicers of a c01 poration,
Apftrtlcularly its pre°1dent entrusted Wlth its management occupy such a relation-
ship. Whether he molated lus duty as « ﬁduczmy must be determined. 226 .
2d at 44 [1tahcs added] . T

- IExamining :the fac;ts the. court found th‘Lt 1f (;ulbertson the presi-
dent of the corporation, was in truth filing solely in his own behalf,
and not that of the corporation, he was competing with the corpora-
tion for a valuable business opportunity which he knew the; :COTpOra-
tion was desirous of obtaining for itself, and it concluded from this .
that Culbertson should be held as a matter of equlty, to- have apphed
for a lease on behalf of the corporation.

The Bureau, in holdlno hele that appellants should be found to hzwe



60 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [74 1D.

applied on behalf of their corporation, has concluded that a corporate
interest exists in the lease offers from the mere existence of the fidu-
_ciary obligation of the offerors without considering the question which
the court found necessary to determine in M ¢Z ay v. Wahlenmaier, that
18, whether the fidueciary duuy would be violated by appellants’ 111d1v1d—
ual acts of acquisitiveness: . The Bureau also found. that the corpora-
tion had not disclaimed any 1nterest in the lease offersin questlon and
that no express authorization was cont‘uned in its articles of incorpo-
ration for the appellants tqta,ke and hold oil and gas leases individ-
nally and apart from the corporation. It did not, however, cite any
authority to the effect that these were prerequisites to the rlght of the
appellants to engagein separate leasing operations.®
The law generally ‘Lpphcab]e to the questlon of ﬁduclary responsl—
bility has been stated as follows:

Corporate oﬁicers and- directors, so.long as they act in good faith toward their
company and its associates, are not precluded from engaging in a business similar '
to that carried on' by their corporation, either on their own behalf or for another
_.corporation of which they are likewise directors or officers. So long as he violates
© 1o legal or-moral duty which he owes to the corporation or its stockholders; an
officer or -director is entirely free to engage 'in an independent competitive
business. * * * 8 Fletcher Cye. Corp. (Perm-Ed)- § 856 (1965 Rev.).

The doctrine of “corporate opportunity” * * # 'ig but one phase of the eardinal
rule of “undivided loyalty”-on the part of fidyciaries. In other words, one who
oceupies a fiduciary relatwnshlp to a corporation may not acquire, in opposition
to the ‘corporation, property in which the corporation has an interest or tangible
expectancy or which is essential to its existence. * * * Id.-§ 861.1.

There is a vast field for individual activity lying outside the duty of a director,
yvet well within the general scope of the corporation’s business. The test seems
to be whether there was a specific duty, on the part of the officer sought to be
held liable, to act or contract in regard to the particular matter as the repre-
sentative of the corporation—all of which is largely a question of fact. If
there is no such duty, then the director or other corporate office may-acquire out-
suie lnterests, although the corporation may be more or less inter ested.

=% % ¢TIt must be borne in-mind that because one is a stockholder and officer of
a corporation he is not thereby bound to act only on hehalf of that corporation.”
If the evidence fails to show that there was an obligation on the part of the presi-
dent or general manager to purchase the property in question for their corpora-
tion or to offer the same to such company, they or either of them have the right to
purchase it for themselves. * * * Id. § 862.

3 We note here that in McKey v. Wahlenmaier, suprae, the: by-laws of the corporation
expressly authorized the officers to hold oil and gas leases in their individual capacities.
The effect of this provision, however, was not discussed by the court; in fact there is no
indication that the court-was aware of this authorization. ’
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It has been stated that: ‘

From an examination of the cases it.is at once apparent that the eoncept of
What constitutes a-“corporate opportunity,” which a corporate officer or director
is precluded from embracing in his individual capacity, is, to say the least,
indefinite and uncertain.” Some courts define & corporate “opportunity” as being
property-in which the corporation has an “interest or tangible expectancy,” or
which is essential to its existence. . [Citations omitted.] S

In Durfee v. Durfee'& Canning, Ine., 323 Mass. 187,199, at page 204, 80 N.E.
2d 522, 529, the court approved the statement in Beallantine on C’orporations, that
“the true basis of the doctrine’ (corporate opportunity) should not be found in
any expectancy or property interest concept, but in the unfairness on the particu-
lar facts of a fiduciary taking advantage of an opportunity when the interests of
the corporation justly call for protection.: This calls for.the application of
ethical standards of what is fair and equitable to particular sets of facts.”

- American Investment Co. of Il v. Lwhtenstem, 134 F. Supp 857, 861 (ED Mo.

1955).

It is amply clear from these statements that the me1e existence of a
fiduciary relationship between the appellmts and their corporation
would not create a corporate interest in the filings made by the appel-
lants. The Bureau was therefore in error in holding that it did. The
-‘eritical question then is whether the ‘Lppellants breached their fiduciary
duty so as to create a corporate interest in their offers:

In McKay. v. Wahlenmaier, supra, there could be no questlon but
that Culbertson’s offer, if 111te11ded for his own benefit, was in direct
opposition to the interests of the corporation which he represented in
a fiduciary capacity since the corporation filed an offer in its own right. -
Because Culbertson knew that the corporation wanted the lease and
that acquisition of the lease was in the corporation’s line of business
and because he-was competing with.it for a poténtially valuable busi-
. ness opportunity, the court concluded that Culbertson would be held in
a suit brought by the corporation or a.stockholder to hold his lease for
the use and benefit of the corporation.

We do not have the same situation here. '_l‘here is no evidence in
the form of-an offer filed by the corporation that the corporation was
directly interested in obtaining leases on the lands applied for by the
individual offerors. - There is no other evidence of interest unless that
~ interest is to be conclusively presumed from the nature of the corpora-

. tion’s business. The cited authorities clearly indicate that such a pre-
sumption is not conclusive and that, even-if it: were, the violation of a
fiduciary duty would not automatically be found in the acquisition of
the business opportunity by a corporate officer but that the particular
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facts of each case must be exammed to determine the nature of the
interests involved.

The fact that the corporatlon did not file offers is evidence that the
corporatlon was not interested in obmmmg leases on the lands applied
for by the appellants. In fact, the only available evidence in the record
is that the corporation was more or léss inactive. In an affidavit ex-
ecuted on June 7, 1965, in a prior matter, Stipek stated that: -

The business of the Corporation was primarﬂy that of acting as.agent in the
acquisition of oil and gas leases for private individuals and companies. As
an incidental activity, the. Corporation  occasionally filed offers for United,
States oil and gas leases . in its own behalf. In no instance when the Corpora- .
tion-filed an offer for a United States oil and gas lease did I file an offer for lease
on the same land, and to the best of my knowledge and belief, neither did KEANS.
The records of the Bureau of Land Management will confirm this fact.

In the summer of 1962 KEANS and I gave consideration to the matter of
having the Corporation discontinue business entirely. -After that time the.
Corporation ﬁled no offers for United States oil and gas leases.

Thereafter I filed offers for oil and gas leases on my own behalf and for my
own account, and KEANSK filed on his own behalf and for his own account.

This statement indicates that all the officers, directors, and stock-
holders of the corporation, namely, Keans and Stipek, decided the
corporation would no longer file offers. This decision,-of course,
would be completely within the power of the appellants. We think,
also, that there is no question but that the appellants could agree be-
tween themselves that the corporation had no interest in the acquisi-
tion of a particular business opportunity and thereby free each other
from any obligation to act in behalf of the corporation in seeking that

“opportunity. Unquestionably, the relationship of each appellant to
the corporation is that of a fiduciary, and he is required to act in his
personal business activities in a manner consistent with that trust.
(See, e.g., Durfee v. Durfee & Canning Inc., 80 N.E. 2d 522 (Mass.
1948), in which one member of a two-man corpomtmn was held ac-
countable to the corporation for secret profits which he realized from
business dealings with this corporation under the guise of another cor-
poration which he controlled.) But where there is a duty owed to &
corporation there must, in fact, be'a duty owed to some person-or per-
sons.” If all of the officers and stockholders of a corporation agree
upon a course of action which may be detrimental to the corporation
as such or which may result in its dissolution, can the corporation,
unrepresented by anyone having an interest in the corporation, main-
tain an action in its own right against the officers and stockholders?
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ObVlously, it cannot, and the questlon of fiduciary duties does not arise
in the case of such concerted action. . The duty of a fiduciary: to his
_ corporation, then, is his duty to the other officers, directors and stock-
holders of the corporation, and if he has violated no duty to any of.
these he has breached no trust with respect:to the corporation.

- This discussion assumes that appellants, -as the sole stockholders,
officers, and directors of the corporation, decided that the corpora-
tion would not file offers in -the situations befors us and that each
appellant could file on his own behalf. Assume, however, that this
was not so, that there was no agreement between the appellants, and
that each filed on his own behalf in disregard of his fiduciary duty to
the corporation. In this situation there would have been a breach
of a fiduciary trust by both appellants. However, we seriously ques-
tion the ability of the corporation to maintain an action against either
offending party, for the party instituting suit on behalf of the cor-
poration would be guilty of the identical act of bad faith toward the
corporation with which he char, ged the other party. :

‘We are unable then to perceive in the facts presented here any sit-
- uation whereby the corporation would derive an interest in the filings
made by the appellants and therefore have an unfair advantage over
other offerors, necessitating the vitiation of appellants’ offers. The
corporation having no interest in appellants’ offers, the statement in

each offer that the offeror is the sole party in interest is.correct. Thus
both grounds for the Bureau’s decisions, multi-chances of the corpora-
tion in each drawing and falsity of the sole party in interest statement
in each offer, are bereft of substance.

Accordingly, it was error to reject appel]‘mts apphcatlons upon the -
sole basis of the corporate relationship, and, in view of this conclusion,
- we find 1t unnecessary to consider at this time the second-issue raised
by the appeal, Z.., the authority of the Secretary administratively to

cancel lease offer Rlver51de 02767. O

Therefore, pursuant to the authority deledated to the Solicitor. by
the Secretary of the Interior (210 DM 2.2A (4) (2); 24 F.R. 1348),
the decision appealed from.is reversed, and the case is remanded to
the Bureau of Land Management for appropmafce action consistent
with this decision.

ERNEST F. HOM /
Asszstcmt Solwzzfm" )
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Grazing Leases: Preference Right Applicants

An applicant for a renewal of a section 15 grazing lease may assert a preference
right under the exception clause of that section based upon the ownership
and control of cornering:land even though more than 90 days have elapsed -
since the land.originally became available for leasing, especially where he
or his predecessors have asserted such a right from the time when section 15
leases first became avaﬂable

APPEAL FROM T‘HE BUREAU OF LAND MANAGEMENT

George and Susie Bugas and Lawrence . Bugas have appealed to
the Secretary of the Interior from a decision dated April 25, 1966, of
the Chief, Office of Appeals and Hearings, Bureau of Land Manage-
ment, which affirmed-a decision of the Rock Springs, Wyoming, district
. office rejecting their application filed on October 4, 1965, to renew a
grazing lease for sec. 12, T. 13 N;i, R. 117 W., 6th P.M., Wyoming,
issued to them pursuant to section 15 of the Taylor Grazing Act, 48
Stat. 1275 (1934), as amended, 43 U.S.C. sec. 315m (1964), and award-
ing the lease to Marian and Arthur Larson.

Sectlon 12 is an'isolated tract of public land not situated in a graz-
ing district.  The appellants or their pledecessors in - interest h‘we
held several stuccessive section 15 grazing leases for section 12, the
latest of which expired on October 24, 1965. The appellants own
section 14, which corners on section 12.  On August 8, 1965, Arthur
and Mama,n Larson, who lease sections 11.and 18 conmguous to section
12, filed an application to lease the same land.

Dlsp051t10n of the land for grazing purposes is controlled by section
15, suprda, which provides in pertment part: w® o

" That preference shall be given to owners, homesteaders, lessees, or other law-
ful occupants of contiguous lands to the extent necessary to perinit proper use
of such contiguous lands, except, that when such isolated or disconnected tracts
embrace seven-hundred and sixty acres or less, the owners, homesteaders, lessees,
or other lawful -occupants. of lands contiguous thereto or cornering: thereon
shall have a preference nght to lease the whole of such tract, during a peuod
of nlnety days after such tract is offered for ledse * % #1

' ‘17The pertment regulatlon restates the statute thus:

The act, as amended, plovides for the issuance of grazing leases to classes of applicants
in the following order :

“la) Preference—nght lease. to a.pphcants who are the owners, homesteaders, lessees, or
other lawful occupants of lands contiguous to or cornering on an isolated or disconnected
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The district office had notlﬁed. both the appellants and appellees
by letter dated July 29, 1965, that the current lease was:to explre on
October 24, 1965.
- After an attempt to have the partles agree to a d1v1s1011 of the land
proved unsuccessful, the district office ruled that the appellant’s prefer-
ence right had expired, while that of the appellees was alive.

*On wppeal the Bureau first held, in a decision dated March 1, 1966
that the appellants had filed Wlthm the 90-day preference pemod that
they were equal preference claimants with the appellees, and that the
lease should be awarded on the basis of all the pertinent facts. Tt
then reconsidered and in the decision now on appeal held that the 90-
day preference period applied only when the land was initially offered -
for lease, that section 12;along with other lands, was offered for lease
by departmental notice of July 81, 1987, 2 F.R. 1380, 56 L.D. 478, and
that the Bugases had no preference right, while the Larsons did as
lessees of contiguous land. It thereupon vacated its first decision and
affirmed the distriet officé award of the lease to the Larsons. . -

On appeal the Bugases assert that section 12 is essential to their
operation, and that they have a preference right equal to the Larson’s
for a lease. ;

We believe that the appelhnts contentions are sound. While the
issue does not appear to have been ruled upon directly, there are several
Departmental decisions which examine the evolution and purpose
of secton 15 in detail and recognize the preference right of “cornering”
applicants ‘to ‘lands which have long been under a section 15 lease.
In the first decision, The Swan 0. v. Banzhaf, 59 1.D. 262 (1946),
Swan, an assignee of a lessee, had held a section 15 lease in several
isolated. or disconnected sections on the basis of a preference right as
the owner or controller of contiguous land. When the lease expired

-in January 1943, Swan no longer owned or controlled contiguous land,
but offered as base ownership or control of cornering land, whlch had
not been used as base lands.. The Department held—

tl_‘act embracing 760-acres or less for the Whole of such tract, upon the} terms and conditions
prescribed by the Secretary, provided by the preference right is asserted during a period. of
90 days after such tract is offered for leases:’” [Footnote omitted.] ’ -

“(h) ‘Preference-right leases to applicants ‘who are owners; homesteaders, lessees, or
other lawful occupants of contiguous-lands to the extent necessary to permit the proper
use of such contiguous lands.’” .

“(c) Leases where no preLelence nvht apphcant is 1nvolved 7. 43 CFR 4122,1-2,

257-905—67——2
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® ® % (Grazing-lease applicants for such lands who are cornering landholders
are therefore to be regarded as on a par with grazing-lease applicants who are
contiguous landholders. And since both are preference applicants, on equal
preference levels, the extent to which a lease will be granted to any applicant
having such a preference right is a matter to be determined by the Depa1tment
in the light of other pertinent factors. = Id. 270.

The effect of this decision is somewhat diminished by its later con-
clusion that Swan had a contractual preference right to a new lease
under the provisions of its expiring lease. /d.274-275.

Several years later, however, the Department again, in Johin thte
et al.; 60 1.D. 272, 277 (1948), dealt with the issue of the preference
11ght of a cornering land holder upon the expiration of his new lease
in the absence of a contractual preference right to lease. Although
the facts are somewhat complicated, they may be summarized as fol-
lows: The Whites had held section 15 grazing leases on certain isolated
or disconnected tracts for varying terms from December 29, 1936, offer-
ing as base both contiguous and cornering lands. - On September 18,
1946, their last lease, which: did not have a contractual preference
right of renewal, expired. The Whites then, having lost control of
the contiguous land, applied for a 10-year renewal, offering as base
only cornering lands. Their application was opposed by the Boslers
who relied upon contiguous lands to establish a preference right.

In reversing the award of the lease to the Boslers the Department
held there were considerations which precluded such an award, stating

Chief among these is the intention of the Congress with 1espect to cornering
-owners, as: shown by the legislative history of the 1936 amendment of section 15
of the Taylor Grazing Act. As originally enacted in 1934, this seetion provided
for leases only of very large tracts, isolated or disconnected tracts of a 640-acre
se’ctionv or more, and only to owners of contiguous lands, In this form, the pro-
vision was soon'found to be inadequate and unfair, and its revision was urged.
In a letter of January 3, 1985, the Secretary of the Interior wrote to the Chair-
man of the House Public Lands Committee, in part, as follows:

“x % % The aggregate acreage of tracts of public land comprising less than 640
acres is considerable, and it would seem proper that its use for grazing should be
regulated by lease. Owur brief experience with tiis section has also demonstraied
that in many imstances the persons who have the greatest need for such isolated
tracts, while Zwmg in the immediate mmmty, are ineligible to lease them, because
of the contiguous requirements.” [Footnote omitted.] [Italics supplied.]

On August 20, 1935, the Oongress passed a bill amending the Taylor Grazing
Act and containing numerous provisions which the Department found objection-
able. One of these affected section 15, It met part of the Secretary’s criticism
quoted above by extending the leasing provision to isolated or disconnecteéd tracts :
of less than a 760-acre section [footnote omitted], but it continued the contiguity
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requirement, although authorizing leases to-“homesteaders, lessees, or other law-
ful decupants of contiguous lands,” instead of simply to owners thereof. On
August 26, 1935, ina comprehensive memorandum criticizing all the obJectlonable
features, the Secretary urged the President to withhold his approval. [Footnote
omitted.] On September 5, 1935, the President \'etoed the bill, appendmg the
Secretary’s memorandum tohis veto message. .

‘With respect to the proposed leasing provision, the Secretary commented on the-
incidents of the checkerboard-land pattern in railroad-grant areas such as that
~_here 'involved. 'Emphasizing the unfair effects of the mandatory character of
.. the contiguity requirement, he said :

“k = % Consider the effect ih an area such as that in whi ch odd-mtmbe; ed sec-
tions hawve been granted to ¢ railroed and even-numbered sections remein largely
i pudblic ownership.  These public lands are all in the category of ‘isolated and
disconnected tracts,” while the contiguous’ sections are railroad lands. It is
common knowledge that vast areas of these railroad lands have been sold or
leased to large and powerful stock-raising interests. Under the terms of the act
under consideration the occupant of.the railroad lands and no one else would
be entitled to Tease the intervewing even-numbered sections. Thus this 'pé'o'vi-
sion patenily would operate jor the benefit of the‘lm*ge holder.”

“The small stockman who has taken a stock-raising homestead on an even-
numbered section i such ¢ region would find himself in «.sad plight for the
reason that no homestead is contiguous t0 checkerboarded public lands. He
would be deprived of all right or opportunity to acquire by lease or otherwise
any other even-numbered section in the region. It {s the wise intent of the graz-
ing act of 198 that, commensurete with proper use, the smell owner shall be
given at least an equal opportunity with his more powerful neighbor. to emoy
the benefits of regulated grazing on the public lands. - This will not be possible
if this act becomes law.” [Italics supplied.] : .

In addition, the Secretary declared that the proposed leasing provision would
help defeat the fundamental objectives of the Grazing Act, and, again, that he
was unwilling to set the stage for the abandonment of homesteads by small
owners under the pressure from livestock mterests which Would follow. the sign-
ing of the act. :

" During the néxt year, the Public Lands Committees of the Congress reconsid-
ered their position. They dropped the objectionable features of the vetoed hill,
and they met fully the Secretary’s objection to the mandatory contiguity require-
mernt of section 15.  In the ekception clause of the proviso, they extended the
leasing system to “owners, homesteaders, lessees, or other lawful occupants” of
‘cornering as: well as contiguous lands, giving cornering holders as well as con-
tiguous holders a 90-day-preference right to lease thie whole disconnected tract,
and thus protecting holders of even-numbered sections, of whom homesteaders
*‘and homestead patentees are perhaps the most numerous class. The new pro-
posals were passed by the Congress and approved by the President on June 26,
1936, section 15 being in the form quoted above on page 273.

In taking this ‘action, the Congréss recoamzed fully the implications of the
checkerboard- lapd pattern-in ‘railroad-grant areas and the ‘inequities of the
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1934 leasing system. It also expressed its clear intent to remedy these in-
justices and to protect the owner or lawful occupant of even-numbered, corner-
ing sections against checkerboard disadvantages by pldacing him on an equal
lease footing with the owner .or lawful occupant of odd-numbered, contignous
sections. The fact that exercise of the 1eas1ng rlaht by a cornering applicant
might.involve his trespass on contiguous lands at & common-section corner neither
- deterred the Congress from: conferring the right nor caused it to .make such
trespass a matter of Federal concern. The Congress did not condition the right
~upon.no trespass in its exercise.- As the Department has previously said, “any
- question of trespass on privately"owned lands in tiﬁveling to exercise the use
of Federal range is a matter to be sebfled bebween the parties or in the local |
courts, not in this Department..* * * Nor can such:possibility affect the right
of this Department to lease suich checkerboard public lands.”  [Footnote omitted.]
In addition, the Department has said that where competitors do not come to
an understanding but leave their disagreements to the administrative process,
this Department must tender its decision in accordance with the legal ‘Tights
and the equities of the parties. [Footnote omitted.] Among such equities, the
Department has found the urgent need of the cornering applicant for the lands
in conflict, and has beld that the Department may lawfully and equitably grant
-~ him a lease, despite the contiguous owner’s complaint about trespass. [Foot-
note omitted.]- Furthermore, in cases where lands in conflict are u‘rgently'\
needed by one of two preference-right claimants but would confer only insig-
nificant benefits npon the second who already has. extensive holdings, the De-
partment bas said that there is no requirement under any statute or departmental
policy which would warrant breaking up the former’s long-established grazing
operations and destroying his livelihood in order to bestow only comparatively
minor benefits upon the qecond whose legal rights were not supenor but only
equal. - [Footnote onutted 1
. From the expos1t10n of the facts and the law °1ven above it is obvious that
the Whites fall in the _class of small stock operators. owning even-numbered sec-
tions. in a checkerboard ared whose interests in Federal grazing leases the
- Secretary -of the Interior called upon the ‘Congress to protect by revision.of the
leasing system of 1934. It is obvious that by the revision of 1936 the Congress
has placed the Whites as cornering applicants for section 15 leases upon an
equal footing with contignous applicants for the same lands, and that, the legal
rights being equal, the Department must award the lands in accordance with
the equities found. Here, there is no question but that the lands-are essential
to the maintenance of the Whites? operations and livelihood,.but of only
insigniﬁcant advantage fo.the Boslers, if indeed the latter still own-the. con-
tiguous ‘1ands.
. The offer of a 10-year lease to the Boslers was based on the theory that “the
prope1 use ‘to be made of the Government land is in connection with the con-
tiguous deeded lands owned ot controlled by Bosler.” [Footnote omitted.] To
hold thus would be.to ignore the purpose and the effect of the 1936 revision of
the leasing system, to disregard the equal rights of the Whites as cornering
applicants, to give no weight to the equities.involved, in particular the urgent
need of the Whites for the lands, and to allow the possibility of trespass at the




641 : . GEORGE AND SUSIE BUGAS ET AL. © 69
o February 17, 1967

common: section corners to affect the lease rights of both the cornering applicants

and the Government itself with a limitation not contempiated by the Congress.

In these circumstances, the offer of a 10-year lease to the Boslers should be

withdrawn and the Whites’ application for renewal of their lease for a period

of 10 years from September 18, 1946, should be granted. (Pp. 277-280.)

This exposition of the legislative history of section 15 and of the
problem it was intended to resolve makes it clear that a section 15.
preference right based solely on cornering lands may be asserted by a.
lessee seekmo' renewal of a similar expiring lease. : There is nothing in
the leglslatlve history or in the admmlstratmn of section 15 to 1ead
to the conclusion that it sought to protect cornering land owners for
only the term of one lease. The problem was a continuing one and the
-reasoning ‘which led to the grant of the initial preference right re-
quires that it be recognized when the first lease expires.

The. Bureau relied upon Awchie M. Dickey, A-26305 (March 20,
1952), as holding that the superior preference right based on the

- ‘exception clause in section 15 can be asserted only when the public
land is first offered for lease. There, however, the public land had
been-offered for lease on July 81, 1987, under the departmental notice
of that date, supra, and, so far as appears, had never been-applied for
by a preference applicant under the exception clause or any other.
The Department held that the superior preference right expired on
the 91st day afterthe lands were first offered and that only the other
(contiguous) preference right could be asserted. The Dickey case,
therefore, holds only that when land has been available for lease for
more than 90 days without any one seeking a superior preference-
right lease for it and the land remains continually ava'ila)ble, then the
superior performance right of cornering contiguous lands is lost. It
does not hold that lessee who has held a section 15 lease from the time
they first became available cannot rely upon the preference rlght of the
exception clause for a renewal lease.”

-21In. this case section 12 hecame available for leasing sométime afte1 July 21, 1987, ‘when
a homestead entry covering the seéétion was recomimended for eancellation. On September
7, 1987, Monte M. Moore, who had a homestead entry on section 14, applied for a lease‘on’
section 12. . He wis issued a 2-year lease effective October 25, 1938, as a preference right’
applicant under section 15,  He -applied for and received successive renewals of 5 and 10
_years, respectively ; there were noi competing. applicants for the land., In 1951 Moore’
assigned: his lease to Clegg Livestock Company. and apparently at that time conveyed
section- 14, which had been patented to him,. to the Company. The company applied. for-
and obtained a. 10:year renewal on Octobér 25, 1955, basing a preference upon its ownership
" of ‘section 14.. -On January 24, 1956, the company conveyed seetmn 14 to Lawrence G
Bugas and two days-later assigned the grazing lease to him.
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To so hold would, as the White case found, ignore the purpose and
effect of the 1936 revision of the leasing system and destroy the pro-
tection which section 15, as amended, sought to afford those whose
livelihood was based upon control of cornering land.* The propér
resolution here, as in the Whife case, is to treat the conflicting appli-
cants as equal preference claimants and to award the land on the basis
of themeeds of the parties and proper management J ane M . Sandoz
et al., 60 LD. 63 (1947).

Therefme, pursuant to the authority delegated to the Sohmtor by
the Secretary of the Interior (210 DM 2.2A (4) (a)4 24 F.R. 1348),
the decision of the Chief, Office of Appeals and Hearings, is set aside
and the case rem‘mded for further proceedmgs cons1stent herew1th

Epwarp VVIJINBERG,
Deputy Solicitor.

APPEAL OF FARBER & PICKETT CONTRACTORS, INC.

IBCA-591-9-66 - Decided March 15, 1967

Contracts: Constructlon and Operation: Payments——fContracts Formatlon
and Validity: Governing Law—Contracts: Disputes and Remedies:
Damages: Measurement — Contracts: Disputes and Remedies:
Jurisdiction '

Under a contract for clearing logs and other debris from a creek, where the
contractor was permitted to remove merchantable logs so cleared and to
dispose of them for its own account, in lien of burning as required by the
contract, and where in addition the contractor cut and removed other
merchantable standing or fallen {rees outside of the work area, the Gov-
ernment was entitled by virtue of the contract provisions concerning the
contractor’s responsibility for property to deduct as a setoff from contract

8 There are, of course, many possible factual variations lying between this case where-the
applicant had at all possible times relied upon a preference right based on cornering.land
and the Dickey case in which such a preference right had not been:asserted for a decade
after it might first have been. In one, the Swen case, the Department indicated that a
preference—right lease based on contiguous land might be shifted to one based on eornering
land without prejudice. In White it held that a preference right first asserted on-both
continguous and cornering land could survive on cornering land alone. :

Whether a cornering preference right asserted unsuccessfully each time the land became
avallable survives is another variation.

. Without attempting to dispose of all the sxtuatlons that may arise, we may offel as a
guide theé suggestion.that the superior preference right may be asserted each time land
becomes available for lease and is lost each time only when it is not asserted within a 90-

day period.
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payments due to the contractor, treble damages pUrsuant to the applicable
statutes of the State of Oregon with respect to the value of the 1llegally
removed timber. .

BOARD OF CONTRACT APPEALS

This is an appeal from the part of a decision of the contracting officer
determining that the sum of $7,695 should be withheld from final pay-
ment of $10,997.60 to the appellant t The contract was entered into
in order to clear a stle‘un known as Cherry Creek, located in Coos’
County, Oregon, $o as to restore norm‘Ll drainage, by removing logs
and other debris that had accumulated therein, and constructing catch
basins.? - The appeal invelves only the debris removal aspect of the
contract. The amount the contracting officer has sought to withhold
represents treble damages, as assessed by him, under Oregon Revised
Statutes 105.810 8 for timber trespass upon lands of the United - States,
durmg the appellant’s performance of the contract.

* The contract required the appellant to pile and buln the debms that
it collected.*. The contract contained no. provision allowing the ap-
pellant to salvage and remove for its own account any merchantable
logs which mlght otherwise be part. of the debris to be burned. When
the appeﬂant was. observed removing logs from the project site,

1A1though the first paragraph of the notice ‘of appeal (Exhibit No, 41) reads as if ‘the
appeal were taken from the entire decision of the contracting officer, appellant’s subsequent
specification of error relates only to.the question of $7,695. If, however, appellant in-
tended to appeal from the remainder of the decision as well,-as to those unspecified aspects
appellant’s claim is denied for failure of proof. Unsupported allegations (Hxhibit Nos.
16, 83, 35), are not an aceceptable substitute for proof. American Ligurian Co.; IBCA—
492-4-65 (January 21, 1966), 78 L.D. 15, 66—1 BCA. par. 5326.  (All references are to the
appeal file.}: ’

2 Bixhibit No. 1.

& “Treble damages for injury to or removal of produce, trees or shrubs. HExcept as pro-
vided in ORS 477.090, whenever any person, without lawful authority, willfully injures
. or severs from the land of another any produce thereof or cuts down, girdles or otherwise
injures or carries off any tree, timber or shrub on the land of another person, or of the
state, county, United States or any publie corporation, or on the street or highway in front
of any person’s house, or in any village, town or city lot, or cultivated grounds, or on the
common or public grounds of any village, town or city, or on the street or highway in
front thereof, in an action by such-person, village, town, city, the United States, state,
county, or public corporation, against the person committing such trespasses if judgment
iy given for the plaintiff, it shall be given for treble the amount of damages claimed, or
assessed for the trespass. In any such action, upon plaintiff’s proof of his ownership of the
premises and the commission by the defendant of any of the acts mentioned in this section,
it is prima faecie evidence that the acts were committed by the defendant wxllfully, inten-
tionally and without plaintiff’s consent.” ORS 477.090 is inapplicable.

4 Specifications ‘Applicable to Cherry Creek Drainage Restoration Projéct Dlsposal of
Stream Debris, I II, p. 3, BExhibit No. 1. .
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shortly after the work was commenced fthe appellant was dlreoted to

cease such activity:®
'Subsequently, appellant was adVlsed. by the eontlactmcr officer as

follows:¢

Mr. Welch  [appellant’s project manager] has * * * demanded that he be
allowed to remove merchantable logs which he hag pulled from debris piles and
stacked. (The Coos Bay Office of the Bureau of Land Management had . in-
structed Mr. Welch not to remove any merchantable logs from the area.) . As
the contract does not mention anything about merchantdble logs, "but does
require that the conitractor shall pile and buth all flammable debris over 3
inches in diameter and 3 feet long in and along the Cherry Creek stream channel
*.% % g8 shown on the plans and as staked oii'the ground * * * it i§ my decision,
that the merchantable logs which were taken from the debris piles, can Dbe re-
moved by Mr. Welch or burned.in accordance with the contract.

Thereafter, the appellant was observed on a number of occasions
cutting trees in the project ares and removing merchantable logs
which; the Government ascertained, came from -Government lands
outside the project boundaries.” - The appellant was thereupon directed
to cease such cutting and removal and was adv1sed by the Government
as follows:®

'-Refe'rence is made to ,the letter of February 25, 1966, signed by Mr. Jack Hart- .
man, Contracting -Officer; regarding removal of merchantable logs from ‘Cherry
Creek. * * * That letter grants permission to remove merchantable material
resulting from debris clearing within the clearing area and does not constitute
.authorization to remove any material originating from any green trees or from
those portions of blowdown trees lying outsuie the clearmo area.

'The Government then made a stump cruise of the entire prOJect area

to determine the volume of merchantable timber which appellant re- .

.moved. Within the general area of the project a total of 39 trees
or stumps were inspected and 14 thereof were deemed unmerchantable.?
It was ascertained that a net volume of 78,175 (rounded off to 78,000)
board feet in green and windthrown trees was removed by the appel-
lant - from Wllthlll and outside the project site. Of this volume the
Govemment ez.cluded 21,000 board feet Of salvage logs taken from

5 Instruction to Contractor, Txhibit No 10 {on Whlch appellanf’s agent’s signature
appears indicating recelpt) thlblt Nos. 11, 14, 15, 18, and 25.

o Letter to appellant, dated February 25, 1966, Bxhibit No. 21.

7 Memorandum dated March 1, 1966, Exhibit No. 22.

8 Letter to appellant, dated March 3, 1966, Exhibit No, 24.

9 Memorandum dated March 21, 1966, with attachments, EXhlbIt \Io 28 ; contlactmg
officer’s Finding of Fact and Decision, Part II, par. 6, Exhibit No. 40. .
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inside the project area and calculated that the appellant should pay it -
for 57,000 board feet,** at $45 per thousand board feet.

- Since the trees were removed by the appellant from Government
lands without the Government’s permission, the contracting officer de-
termined that the Oregon timber trespass statute, supra, providing for
treble damages in the event of 'injury‘ to or removal of trees willfully,
mtentmnmlly and without the owner’s consent, was applicable.. Thus,
$7,695, -the sum the contracting officer determined should be with-
held was arrived at by trebling $2,565, the value of the windthrown
trees from outside and the green trees from inside the plO]ect wh1ch
‘were removed by the appellant H .

Although no objection hag been raised concemmg the Board’s au-
thority to decide this appeal, whenever a setoff is involved a question
of jurisdiction presents itself.!?> The Board must look to:the contract.
It will not take jurisdiction of a setoff unless it has jurisdiction under
the Disputes clause of the contract from which the setoff claim arose.’®
If.the right to setoff asserted is premised on an alleged debt arising
independently of the contract, thie matter i3 not within our cognizance.**
Here the provisions of the contract clearly spell out the appellant’s
liability for damage to the Government’s property. The provision
entitled “Protection of Property” reads: ® . : :

The contractor shall not enter. upon private property for any purpose with-
out first obtaining permission from the owner of his duly authorized represent-
ative, shall be responsible for the. preservation of all puhlic and private prop-

~erty ‘along and adjacent to work contemplated under the contract, and shall
use every precaution necessary to prevent damage or injury thereto.- He shall
exercise ‘due care in preventing, and shall be responsible for damages to

structures ‘of all kinds, whether owned by the Government or privately, and
shall protect from disturbance or damage all land monuments until they have

10 Contraetmg officer’s Finding of Fact, supra, note 9, par. 10

1 1pid. The term “timber” includes down and dead trees as well as: growing trees.
Falk, Timber and Forest Products Law 75 (1958).

12 Compare A. L. Dougherty Overseas, Inec., ASBCA No. 11163 (March 24, 1966), 661
BCA par. 5478, with Houstor-Feerless Corp. Westwood Division) ASBCA No. 9160
(March 23, 1964), 1964 BCA par. 4159.

B Norla Generel Contractors Corp., ASBCA No. 6497 (October 12, 1961), 61-2 BCA par.
3183 ; L. R. Sommer, ASBCA No. 5065 (December 31, 1958), 58-2 BCA par. 2043; 59-2
BCA par. 2417 (November 30, 1959).

1 A, L. Dougherty, supra, note 12 ; Skidmore megs & Merrill, ASBCA Nos. 5964 and
6802 (September 12, 1962); 1962 BCA par. 3518 ; Sound Ship Building Corp., ASBCA No.
‘4939 (April 21, 1959), 59-1 BCA par. 2178; Delta Tank Maﬂufactmmg Company, Inc.,
ASBCA No. 3699 (June 28, 1957), 57—1 BCA par, 1841,

15 'General Conditions Applicable to Cherry Creek Drainage’ Restmatmn ProJect par 17,
p. 7, Exhibit No. 1.

257—905—67—»—-'3 .
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. been properly referenced by the Engineer.

The contract alsoprovides as follows: %

The _.Contlac_tor shall * * * pe’ responsible for complying with any apph-
cable * * * §tate * * % laws, codes, and regulations, in connection with the
prosecution of the work. He shall be similarly responsible for: all damages to
persons or property that oceur as a result of his fault or negligence. *® %

In undertaking to be “responsible” for damage to property, the ap- .
pellant has made itself “liable, legally accountable, and answerable”
therefor " within the purview of the contract. Thus, the deter-
mination, assessment, and withholding by the contracting officer were
made not outside the contract but on the basis of contractual anthority.
_This appeal therefore presents a dispute concerning questions of fact
arising under the contract within the contemplation of the Disputes -
* clause, with respect to which this Board has jurisdiction.*®

The appellant has not denied that it removed the timber. Neither
has it disputed the amount of timber the Government claims was re-
moved. Rather, appellant maintains “that whatever timber was re-
moved was by the terms of the contract the property of the contractor
to dispose of in any manner that it saw fit, whether by salvage or
otherwise.” 1

If the appellant removed: only'timber that it had collected in the
actual course of clearing the stream of debx*is} we would agree that
it could “dispose of it in any manner that it saw fit.” There is
perhaps -implicit in the obligation to burn the option to remove in
lieu thereof. Tn any event the Government expressly granted the
appellant the right to remove merchftntable logs ta,ken from debris
piles.

The appellant, however did ‘not limit itself to removing logs
gathered from within the project area. -The evidence is ample that
it removed, as well, green trees from. within the area of work and
windthrown logs from outside the project site. The “terms of the
contract” clearly do not, contrary to its assertion, authorize the appel-
lant to do so.2 Turthermore, the Government had ordered it .not
to remove such green trees and. windthrown logs. Whatever right

16 Standard Form 23—-A (June 1964 Edition), Altlcle 12 “Permits and Respons1b111t1es,”
Exhibit No. 1.

17 37A Words and Phrases (Supp. 1966) 7 ‘Black, Law Dictionary (3d-ed. 1933) 1547,

18 .. B. Sommer, supre note 13, in which the eontlactual provisions relied upon by:the
contracting officer when he withheld contractor’s monies were similar to those cited here.

1 Notice of Appeal, Exhibit No, 41,

20 The appellant appears to have abandoned the posmon 1‘: took earher in-the course of
"thiy dispute that it was directed by the Government inspector to cut merchantable trees.
Appellant’s letter to contracting officer, dated May. 20, 1966, Exhibit No. 38. This con-
tention was considered and rejected by the contracting officer in his Finding of Faet and
Decision, Part XI, par. 9, Exhibit 40.



70] APPEAL OF FARBE‘R" & PICKETT CONTRACTORS, INC. 75
Mareh 15, 1967

the appellant had to remove merchantable logs from the debris did
not extend over to green trees and “windthrows.””.” Its conduct con-
stituted a violation of its contractual responsibility to preserve the
property along and adjacent to the area Where the work was being
performed.

The appellant has not attacked the fLuthor'ity of the contracting
officer to apply the provisions of the treble damages statute ** against
it, nor do we. Under the circumstances of this case the contracting
oﬂicer was merely performing an administrative function authorized
by the contract 2 utilizing an explicit statutory formula.?®- -

Neither has the appellant questioned the valuation placed upon the
timber by the contracting officer of $45 per thousand board feet. In
our view such valuation is reasonable. Nor is the method used by.
the contracting officer in assessing the treble damages improper.*
Rather, the appellant contends, “The responsibility, if any, of
Farber & Pickett would be on a 51n01e stumpage basis rather than
treble.” 2 '

The Oregon law, however, is to- the contrary.?® Once proof of
ownership on the part of the injured party and the commission by
the alleged trespasser of any of the acts mentioned therem, viz., cut-
tmg down, injuring or carrying off any tree or timber, are shown,
he is prima facie liable for treble damages under the statute.” The
Government’s ownership is unquestioned. The appellant’s-conduct
is undisputed. The appellant has not overcome - the . statutory
presumption against it. '

The appellant has not fur nlshed any proof that would either negate
its contractual “responsibility” for failure to preserve the Govern—
ment’s property or mitigate the amount of damages assessed. A

2 ORS 105.810, supre note 3

210 Poul €. Helmick Co., IBCA-39 (Supp.) (August ‘)1, 1958), 65 1. D 305 58-2 BCA
par, 1887, this Board upheld a determination by the contracting officer that the contractor
was obligated to pay the Government the sum of $10,282.55 representing the cost of sup-
pressing a forest fire and the value of the National Forest resources that were lost. TIn
L. R. Sommer, supra. note 13, the contracting officer withheld $17,499.10- from the con-
tractor for ‘causing a Government: tower to collapse. The Board reduced the damages
assessed by the contracting officer to $8,560.60.

23 We note that ORS 105.810 was brought to the attention of the appellant as early as
Fehruary 11, 1966, well before most of the acts of trespass complained of Exhibit 19.

2% United States v. Firchau, 380 P. 2d 800 (Ore. 1963).

2 Notice of Appeal, Xixhibit No. 41.

2 Falk, supra note 11, at 61, stating “douhle stumpage value * % % ywyith a few excep-
tions * * * js the minimum cost of a trespass in Oregon.”

2 ORS 105.810, supra note 3,
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trespass is not excused by a mistake of law or of fact.”® The appellant
was clearly not an innocent trespasser, in which case it would be liable
only for double damages.?® The evidence is strong and unrefuted
that the appellant did not act through a reasonable misapprehension.
It has not presented any proof that it had good reason to believe
that it could lawfully remove the timber. On the contrary, it con-
tinued to remove the timber after having been warned not to.*

We find that the contracting officer was justified in determining
that the appellant’s removal of the timber constituted a failure to
preserve Government property for which it was responsible under
the contract. We further find that such acts constituted -a trespass
under Oregon law. Finally, we find that the contracting officer was
empowered to ascertain the extent of the appellant’s legal responsi-
bility to the Government therefor through the apphcatmn of the
Oregon treble damages statute.

Accordingly, the amount withheld from final payment is
appropriate. ’ :

Conclusion

The appeal is denied. »
' - ‘Tromas M. Durston, Deputy Ohairmaen.
I coNcur: ‘ : ' '

Dean F. Ratzmaw, Chairman.

ATLAS CORPORATION
A-30617 ‘
A-30677 ‘ Decided March 17, 1967

Phosphate Leases and Permits: Permits

An application for a phosphate prospecting permif is properly rejected when
information is available froin which the existence and workability of the
phosphate deposits in the land applied for can be- determined ; it is not
necessary that the information specifically describe the phosphate deposits:
within the land applied for, where detailed information is available regard-
ing the existence of a workable deposit in adjacent lands and geologic and
other surrounding external conditions, from which the workability of the
deposits in the subject lands can be 1@asonab1y 111fer1 ed. : o

2 ordon Creek Tree Farms, Inc. v. Layne, 368 P. 2d 737 (Ore. 1962),

2 QRS 105.815.

30 In Fisher v. Carlin, 346 P. 2d 641 (Ore. 1959), where an assessment of treble damages
was upheld, the defendant had been clearly notified not to cut plaintiff’s trees,
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APPEALS FROM THE BUREAU OF LAND MANAGEMENT

- Atlas Corporation has appealed to the Secretary of the Interior
from decisions dated March 11 and May 9, 1966, whereby the Office of
Appeals and Hearings, Bureau of Land Management, affirmed deci-
sions of the Idaho land office rejecting in part its applications Idaho
016243, 016246, 016247, and 016248,* filed for phosphate prospecting
permits on certain lands in sec. 13, T. 6 S., R. 40 E.; secs. 18 and 19, T.
6 S., R. 41 E.; secs. 14, 22, 23, 26, and 35, T. 7 S., R. 42 E.; secs. 17, 20,
21,28,24,and 28, T. 7 S.,R. 44 E.; secs. 27 and 84, T.8 S., R. 45 E.; and
secs. 8, 10, 15, and 22, T. 9 S., R. 45 . ; Boise Meridian, Idaho, under
the provisions of section 9(b) of the Mineral Leasing Act, as added
by the act of March 18, 1960, 74 Stat. 7,30 U.S.C. § 211(b) (1964).

Since the enactment of the Mineral Leasing Act of February 25,
1920, 41 Stat. 437, as amended, 30 U.S.C. § 181 ez seq. (1964), the Sec-
retary of the Interior has had the authority to lease phosphate deposits
of the United States. In 1960 the Secretary was granted the additional
authority to issue prospectincr permits where prospecting or explora-
tory work is necessary to determine the existence or workability of
phospha,te deposfcs in any unclaimed, undeveloped ared. The autlior-
ity to issue phosphate leases is set out in section 9(a) of the Mineral
Leasing Act, as amended, 62 Stat. 290, 30 U.S.C. §211(a) (1964:)
essentlally asoriginally enacted which p1*0v1des

"The Secretary of the Interior is authorized to lease to any apphcant qualified
under this Act, through advertisement, competitive bidding, or such other -
methods as he may by general regulations adopt, any phosphaté deposits of the
United States, aﬂd"lands containing such deposits, including associated: and
related materials, when in his judgment the public interest will be best served

thereby, * * %

The authority of the Secretary to issue prospecting permits was
added to section 9 of the Mineral Leasing Act by the act of March 18,
1960, supra, which in pertinent part provides:

(b) Where prospecting or exploratory work is necessary to determine the exist-
ence or workability of phosphate deposits in any unclaimed, undeveloped area,

the Secretary of the Interior is authorized to-issue * * * a prospecting permit

- 2 The first offer is involved in appeal A-30617 from the decision-dated March .11; 1966,
The remaining three offers are involved in appeal A—30677 from the decision of May 9, 1966.
2 The pertinent langiuage is identical with that governing the issuance of coal prospecting
permits as set out in the Mineral Leasing Act as originally enacted (section 2, act of
February 25, 1920, 41 Stat. 438) and as it now reads (section 1, act of Juné 3, 1948, 62
Stat. 289, as amended, 30 U.S,C. § 201 (b) (1964)).
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which shall give the exclusive right to prospect for:phosphate deposits, including
associated minerals * * *; and if prior to the expiration of the permit the per-
mittee shows to'the Secretary that valuable deposits of phosphate have been dis-
covered within the area covered by his permit; the permittee shall be entitled to
a lease for any or all of the land embraced in the prospecting permit.

Each of the applications in question was rejected in part by the land
office upon the basis of reports of the Geological Survey which recom-
mended, énter alia, the rejection of certain lands classified as underlain
by Workable phosphate deposits, and, as sueh, subject to-the lea31ng
provision of section 9 (a) of the act, supra.

Each of the decisions was appealed to the Director, Bureau of T.and

- Management, with respect to the determinations of the Geological
Survey that the lands were underlain by workable phosphate deposits.
In its appeals Atlas set forth lengthy discussions of geological infor-
mation known to it, primarily based upon Geological Survey publica-
tions, relating to each of the subject areas. In addition, it discussed
the pertinent law and regulations. Upon this basis, Atlas contended
that the Geological Survey had “insufficient evidence to classify any
phosphatic shales which may exist on the Subject Land as being work-.

‘able and that the Subject Lands should, therefore, be subject to the
stmtutory provisions authorlzmg the issuance of phosphate prospectuw
permits.”

In order to fully evaluate the validity of the technical arguments
made in the appeals, the Office of Appeals and Hearings requested the
Geological Survey to review each of the applications in question and

" prepare supplemental reports and recommendations. Upon the basis
of the supplemental reports, which were incorporated in the decisions'
of March 11 and May 9, 1966, the Office of Appeals and Hearings, in
affirming the decisions of the land office, concluded that Atlas had not
clearly shown that the determinations of the Geological Survey were
improperly made, and, in the absence of such a showing, held that the

" determinations would not be disturbed.

The decisions were appealed to the Secretary of the Interior. In-
both appeals the contentions of the appellant are virtually identical and
are essentially the same as those made to the Bureau.  In the present
appeals Atlas sets forth three separate arguments: the determination
of the Geological Survey that subject lands are underlain by workable
phosphate deposits is improper because the determination is (1) un-
supported by the facts known to Atlas and to the Geologlcal Sulvey,
(2) contrary to the intent of the ]awv and regulations, and (8} inconsis-
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tent with the Geological Survey’s application of the Iaw and regula- -

tions in other cases. However, the ar guments are related, for Atlas

relies upon the same basic contention in their development——that a

determination of Wo1kab111ty cannot be based solely upon geological

inference, at least not in these cases.

In the present appeals, as it did in the appeals below, Atlas sets
forth lengthy discussions of geologic information relating to each of

~ the subject areas, based primarily upon Geologleal Sulvey pubhca—

tions. Atlas points out that none of the geologic information in the
publications specifically describes the subject lands, and that, with one
exception, the information reveals that there are no outcrops of phos-
phatic shales on the subject lands. However, Atlas expressly states
that “there is no material dispute as to the. facts in this case” and
agrees with the Geological Survey that the existence of phosphate de-
posits underlying the subject lands can be inferred from the geologic
information. Atlas concludes, in general, that since it has shown
that the existence of phosphate deposits underlying the subject lands
_is merely inferred from the geologlc information, none of which spe-
cifically describes the deposits in the subject lands, there is not suf-
ficient information upon which the Geologic Survey can determlne the
workability of the phosphate deposits underlying the subject lands.
In effect; Atlas contends that a determination of workability cannot be
based upon geological inference alone, but must be based upon what

it terms “actual knowledge,” 7.e., geologic information specifically de-

_scribing the deposit-in each of the tracts of the lands applied for re-

sulting from an actual physical examination of the deposit in the land
by means of drilling or exploratory work on the ground. * :

It is clear that Atlas has no dispute with the geologic facts in these
cases. Rather, in contending that a determination of workability can-
not be based upon geological inference, Atlas challenges the standard
that the Geological Survey applies in determining whether lands are
subject to the leasing rather than prospecting provisions of the Mineral
- Leasing Act, supra. In each of the arguments outlined above, in de-
Velopmg its contention that “actual knowledge” is required to deter-
mine the workability of a ‘phosphate deposit, Atlas relies upon, to a

greater or lesser extent, an mterpretatlon or application of the general
mining laws, the permit statute, its legislative history, and the perti-
nent regulations. In addition, Atlas attempts to strengthen its case
by citing occasions when prospecting permits have been granted where
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- the inference of WOlkablhty was allegedly as strong or stronger than
that in the present cases.

A careful examination of each of the bases upon which Atlas relies
in developing its contention that a determination of workability can-
not be based upon geological inference, which are scattered through-
out each of the three principal arguments, discloses nothing to support
placing such a limited construction upon the standard from which the
Geological Survey establishes workablhty Only a brief discussion of
each basis is necessary to reveal its inaccuracy, 1napphcab1hty, orlack
of merit.

First, the construction Whlch Atlas places upon the language of the
statute, its legislative history, including testimony at congressional
hearings subsequent to the enactment of the permit statute, as well as
the pertinent regulations, is a result of its playing on words. In its
discussion of these matters Atlas attempts to develop'its.contention
through the interchangeable use of such terms as “not known” or “no
known facts” or actual knowledge” with “workability can[not] be
established by inference.” For example, in initially discussing the per-
mit statute, Atlas states that the “clear intent of the statute is if either
the existence or workability of such deposits on a particular piece of
property is no¢ Enown, * * * a prospecting permit should be is-
sued * * ¥ [Ttalics added.]  Essentially, this is accurate, but such -
language, in itself, does not preclude the possibility of establishing
workability through geological inference. The construction of the
statute proposed by Atlas is clearly untenable. ' o ’

Second, in discussing the regulations, Atlas points out that the
standard used by the Geological Survey in determining whether lands
are subject to leasing is inconsistent with the standard applicable to
a permittee in establishing his preference right to a lease. The statute
requires that the permittee show a valuable deposit has been discovered,
and the regulations promulgated thereunder, which Atlas attempts to
apply to the Geological Survey, set forth a standard of proof clearly
“limited to those circumstances. Finally Atlas attempts to apply geo-
loglcal inference as it relates to the concept of discovery under the gen-
eral mining laws to the present circumstances. The general mining
laws have had no application to the leasing of phosphate deposits
since the enactment of the Mineral Leasing Act, supra.

The fallacy common to these analogies is that geological inference
cannot be used to establish that valuable deposits have been discovered
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within the area covered by a prospectmg pelmlt or to esta,bhsh a dis-
covery under thé mining laws. 1In each case the permittee or claimant
must show the physical existence of the deposit within the limits of the
" permit or claim and demonstrate that it is valuable, <.e., that the ex-
traction is economically feasible or that the deposit warrants a prudent
man in the further expenditure of time and labor with the reasonable
expectation of developing a valuable mine. There is nothing in the
legislative history quoted by the appellant to justify a conclusion that
the Department was intending to abandon the use of geological and
other surrounding and external conditions to help it demde whether @
lease or prospecting permit should issue.

Thus, it is clear that neither the weneral mining hws, the pernnt
statute, its legls]a,tlve history, nor the pertinent regulatlons can be
properly relied upon to establish the contention of the appellant that
‘a-determination of workability cannot be based upon geological infer-
-ence. -As this is the foundation upon which the three principal argu-
‘ments of Atlas are based sthey too must fail.

Nevertheless, it is advisable to examine in greater detail the argu-
ments set forth by Atlas directly challengmg the standard a,pphed by
the Geological Survey. ~Atlasstates:’

The .Geological Survey in its [four]’ supplemental feports bhases its determina-
tion that workable deposits exist on the-Subject Lands on the following reasons
reported in the conclusions of those reports:

(i) Proximity to existing competltwe leases and actxve mining operatwns

(i1) Association with existing competitive leases and active mining operations;
. (iii) Portions of the lands were previously classified for leasing ;

(iv) Lack of evidence to refute the leasing.determination ;.

(v) Sample trenchesin the immediate v1cm1ty

It is submitted that each of the conclusmns are specmus and ir relevant .The
Appellant has clearly shown that the detelmmatmn -was improperly made. Not-
withstanding [the above .reasons] * * *, Appellant has clearly demonstrated
that the existence of workable depos1ts cannot be shown.  The Geological: Sur- -
vey has resorted to immaterial reasons to emasculate the permlttmg provisions
of the Mineral Leasing Act to openly flaunt the clear intent of Congress to issue
permits when workability is not known and to apply the leasing provisions on
land where no mining operation could concewably be: commenced without exten-.
_sive physmal exploration on the ground. :

The Geological Survey based its determination.on known geology outside of
the Subject Lands and projections on to the Subject Lands. The determination
i% based upon geological inference. ‘The determination is not based in any way
on actual -knowlédge or actuel discovery of a valuable workable phosphate
deposit on the Subject Lands.
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*# % % The mere presence of phosphatic shales in. surface outcrops -on neigh-
boring lands or inferred subsurface presence cannot constitute in and of itself
sufficient evidence to classify phosphatic shales as occurring in valuable work-:
able deposits as contemplated by the Mineral Leasing Act, supra. )

What is the standard intended by the Congress? Since the Con-

~ gress was well aware of the derivation of the language of the phos-
phate prospecting permit statute (S. Rep. No. 879, 86th Cong., 1st
Sess., p. 2 (1959) ), 4.e., the language of the coal prospecting permit
statute as set out in the Mineral Leasing Act as originally enacted,®
it becomes important to'examine how the coal statute has been con-
strued in the course of the 40 years 1nterven111g between the earlier com]
act and the later phosphate one. ’

Shortly after the Mineral Leasing Act was enacted, in Zmmett K.
Olson, 48 L.D. 29 (1921), the Department considered an appeal in-
volving the rejection of an application for a coal prospecting permit
on the ground that a lease was the proper method of disposition under

-theact. The Department, in affirming the rej ecti'on of the a,pplicmtion'_
for a prospecting permit, considered relevant some of the same fac:
tors against which Atlas now protests in the present appeal—that 1s,
proximity to an operating mine, a mine operator’s opinion that-the
land is leasable, location of the land in a khown coal field, and the
character of coal beds in adjacent. lands. The pertinent evidence was

‘summarized in the decision as follows: '

On November 24, 1920, the Geological Survey reported to the Commissioner
of the General Land Office that the lands lie in the well known Book Cliffs coal
field of north-central Utah; that the Cameron Coal Company has an operating
mine in Sec. 85 in ‘which the existence and workability of at least two beds of
coal about six feet .in thickness and lying at moderate depths have been com-
pletely demonstrated; that the coal is of a high gquality bituminous for which
there is a ready market; that other large mines exist within one or two miles of
said lands; that the fact that the Cameron Coal Company, owner of a going
mine on adjacent lands, considers the presence, character, and quality of the
coal in the lands in question-sufficient to justify it to apply to have them defined
as a leasing block and offered for lease, without additional prospecting, seems to
establish convineing evidence that prospecting operations are not necessary to
prove the existence and workability of coal of commercial value. It was rec-
ommended that a prospecting permit be denied and that the lands be offered
for lease, 48 L.D. at 30.

2Tt is'noted that the character of phosphate deposits, which occur with great unlformlty
of thickness and consistency of gquality throughout w1de areas, is most similar to coal
deposits.
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After quotlng the langnage of the coal permit statute, the Depart—
ment concluded :

Under th1s section the Semetaly of the Intemor issues permﬂ;s to plospect-
unclaimed, undeveloped lands where prospecting. or exploratmv work is neces-
sary to determine the existence or workability of the coal-deposits. -

Primarily the Secretary of the Interior must determine whether or-- not
exploration is first necessary to ascertain whether a tract of public coal land
should be placed Wwithin a leasing unit. Tfhe becomes satisfied from the ev1deuce
within  his possession that exploration is unnecessary; it is within his*discre-
tionary authority to, ploclalm the land subject to.lease: 1n the first mstance ok E
48 1.D. at 31, 32.

The Olson, case, supm. “hlle not c1t1no any earlier cases, was a
logical application of the prior law governing the disposal of coal.
However, in the following year, the pertinent rules and decisions pre-
viously applied by the Departmert in determining whether lands are
valuable for coal were discussed at length in State of Utah,; Pleasant
Valley Coal Company, Interveom V. Bmﬁet 4:9 LD 212 (1922),
as follows:

The evidence in the case shows that there are no exp(‘)sures or outerops. of

valuable coal on the land, and it is, therefore, vigorously contended that under
the rules, regulations, and decisions as formerly pr omulgated and applied by the
Department, it must be held to have been noncoal in character on the decisive
date. * * *, i . .
. Imthe instructions of October 26, 1905, the Department discussed its previous
decisions and those of the courts, finding that there was nothing in the decisions
of the Supreme Court to warrant the construction that evidence exclusively of
the mineral character of lands adjoining or surrounding:a particular tract in
controversy is incompetent to. establish the like character of the latter, and held
that in determining whether a tract of public 1and contains coal deposits, what-
ever is relevant and bears in any degree on the question is admissible in evi- )
dence; that the characteristics peculiar to such deposits are to be kept in view
and that the presence of such deposits may be determined upon authenticated
evidence of conditions which constitute a sufﬁ(nent guide of the geologist or
eoal expert, :

Subsequently the same question arose in the Diamond Coal and Coke Company
v. United States [233 U.S. 236 1914)], and the decision of the Supreme Court,
in harmony with the rule established by the Department, is expressed with such
clarity and emphasis as to leave no doubt of its meaning. * * * 49 L.D. at 215,
216.

The Department is of opinion that in this case the law as construed in Diamond
Coal and Coke Co. v. United States, must be followed; that in order to except

¢ Sustained in Work v. Braffef, 276 U.8. 560 (1928).
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lands from the grant to the State it muét appear that at the date the grant per-
sumptively attached the known conditions were such as to.engender the:-belief

" that:the land contained coal of such quality and in such quantity as would render

its extraction profitable and justify expenditures to that end; that the character

“of the lands may be deduced from evidence of adjacent’ disclosures and other -

surrounding or external conditions and that proof of their character is not lumted
- to actual discoveries within their boundaries.” 49 L.D. at 218.

‘Over the years the Department has applied the same or similar
criteria to the adjudication of applications for coal prospecting per-
mits,- John Smalley; A-24166 (August 15, 1947)—bed of commercial
coal on adjacent land, coal bed inferred to pass under land applied
for; Covanal Cool Company, A-27034 (December 20, 1954) ; M orris
Kline, A-27651 (October 29, 1958) ; (laude P. Heiner, 70 1.D. 149
(1963). The same standard determines whether leases or permits are
- to be issued for sodium minerals, 0. A. Bomano, A-27008 (December 3,
. 1954), and for potassium, Charles W. Hicks, A—27 130 (June 6, 1955),

“under statutes authorizing the issuance only of leases and not permits,

if the land is known to contain valuable deposits of sodium or potas-

sium minerals. = Section 24 of the Mineral Leasing Act, as amended,

45 Stat. 1019,30 U.S.C. §§ 261,262 (1964) ; section 3, act of February 7,

1997, as amended, 62 Stat. 202, 30 T, S.C.§283 (1964) .

After enactment of the phosphate permit statute, the same criteria
have been considered in-determining whether phosphate prospecting
permits or leases are to be issued. The Department has consistently
held that the Secretary is without authority to issue a prospecting
permit for more detailed exploration on land where phosphate deposits
are know to exist in workable quantity and that it is not necessary, in
order to sustain a finding that such deposits do exist in workable
quantity, that a determination can be made with some degree of assur-
ance that a mining operation will be an economic success. Rather, it
is enough that the avmlable data is sufficient to determine that the lands

- under consideration would require only limited prospecting to project
a-program for development but would not require prospecting for the
purpose of determining the presence or workability of the deposit.

John D. Archer, Elizabeth B. Archer, A-29974 (June 16, 1964);

Elizabeth B. Archew A-30024 (June 17, 1964) ; Elizabeth B. Archer,

A-30220 (January 14, 1965); William J. Oolman, A-30516 (\Io-

vember 4, 1966)-

This long continued admmlstratlve and judicial mterpretfmtlon, and
its recognition by Congress, is persuasive that competent evidence to
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:estabhsh the fact that Tand contains valuable depos1ts of certain min-
erals, that it is known to be valuable for minerals, that it contains com-
mercially valuable deposits of minerals, or that exploration is not neces-
sary to determine the- existence or Workablhty of a coal or phosphate
deposit, may consist of proof of the existence of the minerals in adjacent
lands and of geoloalml and other surroundmg and external conditions.
On the other hand, it is not necessary; as ‘Atlas insists, to demonstrate
the workability of the mineral depesit from an actual physical exam-
ination of the deposit in the land applied for by means of drilling or
actual exploratory work on the ground.

In view of the foregoing, wherein the propriety of the standard
applied by the Geological Survey in determining whether the lands in
question are subject to the leasing provisions of section 9(a) of the act,
supra, is clearly established, we have reviewed the contention of the
appellant that the determination of the Geological Survey is unsup-
ported by the facts known to Atlas and to the Geological Survey. As
pr ev1ous1y noted, Atlas expr essly states that it hias no dispute with the
facts in these cases, and since the facts set forth in the present appeals
are essentially the same as those set forth below, we believe that a

further review of the cases by the Geological Survey is unnecessary.

Consequently, the supplemental reports of the Geological Survey,
which were included in the body of the decisions of the Bureau, have
been examined in light of the allegations set forth by Atlas, and I find
that, in view of the chal acter of the adjacent lands, particularly the fact
that the workability of deposits in close proximity has been conclu-
sively established by means of sample trenches and existing mining
operations, the information is sufficient to justify the determination
made by the Geological Survey that the lands-in question are underlain
by workable phosphate deposits. Accordingly, since competent evi-
dence clearly supports a conclusion that prospectmo or exploratory-
work is not necessary to determine the existence or workability of
phosphate deposits in the lands applied for, the applications for pros-
pecting permits were properly rejected in part.

Therefore, the decisions appealed from are affirmed.

-Harry R. ANDERSON,
- Assistant Secretary of the Interior.
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Contracts: Construction and. Operation: Changed Conditions—Contracts:
Construction and Operation: Notices—Contracts: Disputes and
Remedies:  Equitable AdJustments—-Contracts. Disputes and.
Remedies: Burden of Proof

Under a. contlact providing for extra compensation for excavation of rock,
which contained definitions of solid rock; ledges, and boulders, where the
contractor encountered. a- ‘changed condition consisting of many boulders
of sizes exceeding those represented by the contract, the contractor is not
entitled to an equitable adjustment on the basis that such boulders con-
stituted solid rock, in the absence of timely notice to the contracting officer
of the condition so that appropriate corrective measures could be considered;
and in absence of a preponderance of evidence supporting the contractor's
claim, the equitable adjustment allowed by the contracting officer’s findings
with respect to the volumes of boulders excavated will be affirmed and the
appeal denied. :

Contracts: Formation and Validity:-Authority to Make-—Conhacts Per-
formance or Default: Inspection

An informal agreement between the contractor and a Government inspector
in substance that excavation at three pond sites of all boulders and. other
smaller material should be billed as one hundred percent solid rock, did’
not bind the Government because of ‘the inspector’s lack of authority, and
was properly rejected by the contracting ofiicer.

Contracts: Construction and Operation: Drawings and Specifications—
Contracts: Disputes and Remedies: Equitable Adjustments

A contractor is mnot entitled to an equitable adjustment under a claim
of extra work for 111sta111ng concrete ballast pads on top of underground
tanks where the drawings clearly require such ballast pads to be included
as part of the installation of the tzmks, and such ballast pads are not
referred to in any other separate pay item for concrete work, such as
claimed by the contractor with respect to thrust blocks, anchor blocks, :
bearmg pads and outfall pads '

'BOARD OF CONTRACT APPEALS

The appellant contends that the contracting officer’s authorized
payment for excavation work required in the construction of three
concrete ponds is insufficient (Claim No. 1), and that he erred in
refusing to make separate payment for concrete placed over three
underground propane storage tanks (Claim No: 3). Because the con-
tracting officer had not made a final appealable decision respecting
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Claim No. 2 (additional grading), the Board issued an order on Feb-
ruary 15, 1967, requiring the issuance of such a decision on or before
Marech 10, 1967 therefore, Claim No 92 will not be considered in this
- opinion.

The Coniract (OZaz'm, No.1 )

" L. B. Samford, Inc.; undertook, under standard construction con-’
tract forms, to construct a hatchery building, several associated build--
ings, two residences, nine rearing or nursery ponds, and many -other
facilities at the Greers Ferry National Fish Hatchery, Heber Springs,

Arkansas. The appellant’s total bid for 60 items listed in the bidding
~ schedule was $473,582. Item No. 47 was for one concrete nursery.
pond at $15,000. Item No. 48 was for eight concrete rearing ponds
at $13,000 each. . In fact, two nursery ponds and only seven rearing
ponds wete constructed at the site.

Section 5, Structural Excavation, of the Technical Specmmtlons, '
provided in part :

5-01. STRUCTURAL EXCAVATION shall include the removal of all ma-
terials  of whatever nature necessary for construction of concrete foundations
“and substructures; * * % and structures; all in accordance with the drawings
and as staked.

5-01.1 It shall include * * * the removal of all surplus excavated material,
and the placement of all necessary backfill as hereinafter specified.

511, MEAS UREM ENT AND PAYMENTS

5-111 NO PAYMENT will be made for STRUCTURAL EXCAVATION as a
separate payment item, except that if rock is encountered in STRUCTURAL
EXCAVATION then payment will be made for Rock as set out in Section 6
“ROGK EXCAVATION,” otlierwise all costs for labor, materials, equipment,
and transportation for performing STRUCTURAL EXCAVATION WORK will
be. 1ncluded in the Lump Sum or Unit Pnce as bid for the appheable Buﬂdmg,
Strueture or other item of work.

Part of Section 6 of the Technical Spemﬁcatlons is as follows

6-01. ROCK BXCAVATION is defined as the removal of solid rock, ledges,
and boulders having a volume greater than one-half (34) cubic yard, which
cannot be removed by the proper use of power equ1pmen1: or which requires the
rcontmuous use of exXplosives.

6-05. SHOULD ROCK BE ENCOUNTERED IN GRADING, STRUCTURAL
EXCAVATION, OR EXCAVATING, BXTRA PAYMENT WILL BE MADE.
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6-06. IMPORTANT. THE CONTRACTOR IS HEREWITH PUT ON NO-
TICE. THAT A MAJOR PORTION: OF THE CONSTRUCTION AREA CON-
TAINS BOULDERS, UP. TO AND INOLUDI\IG ONE AND ONE HALF (11/2)
CUBIC YARDS.

Section 62 of the Technical Spemﬁca‘cmns estabhshed the following
measurement and payment guidelines:

6‘)—01 la- MEASUREMENT for payment purposes for ROCK EXCAVATION

will be made of the ACTUAL VOLUME of Rock removed to a DEPTH N oT BX.-

- CHEDIN G SIX (6) INCHES below the des.1gn grade elevations as shown on the

drawings and as staked.
62-01.1d. VOLUME tobe determined by the AVERAGE END AREA METHOD
based on ground elevations taken at the time rock is uncoveled and the design
“and the design elevations as shown on the drawings and as staked, plus allowances "

as set out above. -

62-01.2a. PAYMBENT for ROCK EXCAVATION will be made at the rate of
TWENTY DOLLARS ($20.00) PER CUBIC YARD, which price shall cover all’
costs for labor, materials, equipment, and transportation for REMOVAL AND
DISPOSAL, complete for acceptance.

The Facts (Claim No. Z) :

In 4 claim documient dated November 24, 1964 (part of the appeal
file), the appellant asked to be paid for 3028.30 cubic yards of rock
excavation rather than 1191.00 cubic yards which had been paid for by
the Grovernment * and gave the following information :

The site investi'ga'tion made by the Contractor prior to bidding indicated thaf
the site at which the ponds would be installed was filled ground. However, there
was nothing to indicate that the area was a spoilarea for the rock excavated from
fa dam]. * * # k ‘

The spemﬁcatlons d1c1 state that a major portion of the construction
-area contained boulders up to and mcludlng one and one half cubic
yards. Some boulders meeting the “rock excavation” test because
they were larger than one-half cubic yard were encountered in the
excavation of Pond No. 1 through Pond No. 6. The claim document
lists those rock quantities:

“Pond No. 1 el i 22.00 c.y.
Pond No. @ o . 17.00 c.y.
Pond No. 8 .. e 6.00 c.y.
Pond No. 4 ... 19.00cy.
Pond No. 5 oo il 14.00 c.y.

“Pond No. 6 oo ... 2400 cy.

. 1These quantities were computed as of September 20, 1964.
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The appellant asserts that in Pond Nos. 7, 8, and 9 it found “closely
packed” rocks and boulders and that the whole area was replete
with boulders which exceeded 114 cubi¢ yards in volume and could
not be removed with the proper use of the power equipment which had
been used to excavate ponds 1 through 6.” The claim document con-
- tinues with the allegation that it was necessary “to resort to the con-
tinuous use of explosives” to reduce the boulders exceedi'ng one and
one-half cubic yards to sizes'that could be handled with the equip-
ment available at the job site. ~A further explanation was included
inn the claim document::

This claim does not intend to indicate that all the rocks and boulders in the
area in gquestion exceeded 114 cubic yards in volume. As a matter of fact,
there were undoubtedly rocks of all sizes and shapes lying between the very
large boulders but it was impossible to remove any of the material without
continuous blasting. due to the interference of those very large boulders. -

The appellant’s counsel in his opening statement, at the hearing on
this appeal, summed up the theory on which the claim is made:

# % % it ig admitted by the contractor, that these boulders were not measured
as to their volume, but that because of the direction of the Government’s. rep-
resentative it was made impossible to measure them, because it was agreed that
they would be broken up by explosives in their position and where they were
located, and that being the case, and I think this is the real nub of this whole
matter * * * it wasg impossible to measure them. = That constitutes @ change or on
amendment to or a digression from these specifications which was agreed by the
Government and the material had to be removed by the continuous use of ex-
plosives, which I think is admitted. * * -* [Italics added.]

The -appellant’s general construction superintendent gave unre-
butted testimony that he and the Government inspector assigned to
the project had reached an understanding ® that the total volume of
excavation for Pond Nos. 7, 8, and 9 would be paid for at the “rock”
price ($20 per cubic yard). The inspector “was removed” ? during
the project work, was not employed by the Government at the time of

- the hearing and did not testify. The contmctmg officer assigned as
the reason for the inspector’s dlsmlssal ¢ the “way that he admmlstered
the contract in general.”

The followmof aceount of the removal of material from Pond Nos

2Sectlon 18 of the contract’ “Gene1a1 Conditions” states “Inspectors -are not author-
ized  to ‘waive or - alter in- ‘any respeet any of the terms or .requirements of the con-
tract # * ¥

3 Pr, 142.

4Ty, 177



- 90 DECISIONS OF THE DEPARTMENT  OF THE IN’I‘ERIOR [74 ID.

7, 8, and 9 was given by the prpellant’s general supemntendent (Tr.
25-26) : ,

# % % e strlpped the. over—bulden off ‘pushed 1t ina southwardly dlrectlon,
and at this time we had the rippers installed on the HD=11, and all they would
do is just ride right’ over the rock foundation.  * * * There was approximately
a hundred and ten [holes drilled for dynamite charges] in this particular area,

belng somewhere in the neighborhood of 20 feet wide and 204 feet long.
% £ . * # Lx w

*® Ok & Well, once we had shot the first area off and removed it_by a method'o_f
pushing and also ripping, we encountered the same thing. We had the heads of
the rock back up visual and we had removed certain varying depths on the first
passage of the continuous blasting. We no longer tried to make an attempt to
field measure as such in these areas, * * ¥
"The general superintendent also stated (Tr. 26-27) that the Govern-
ment’s inspector was satisfied “at the time” With the appellant’s method
of measurement (cross-sectioning).

The contracting officer refused to approve the appelant’s orlgmml
billing for Pond Nos. 7, 8, and 9 as 100 percent rock excavation, stating
in his findings of September 17, 1965 (page 3), that “the contractor
has been pald as rock excavation 85 percent of all excavation for Pond
Nos. 7, 8, and 9, the related access drives, and the adjacent main road- -
way; the amount of 988.7 cubic yards * * ** On page 4 of the
findings he added the followlng conclusion : _

Sxmply because a boulder is encountered during the prosecution of the work
does not reclassify the surrounding structural. éxcavation mateual as rock
excavation.. : :

The appellant correctly asserts that the contracting ofﬁcer’s testi-
mony,® respecting his determination that 35 percent of the excavated
material was rock, is lacking in correborative evidence contained in the
appeal file. In addltlon, the Government’s Regional Engineer, al-
though he testified,® did not deny the allegation of the appellant’s
general superintendent, that he (the Regional Engineer) “told me to
bill the rock one hundred pecent.” The Regional Engineer, however,
did not see the material removed by appellant’s forces from Pond Nos.
7,8,and 9. The appellant seems to have proceeded with its excavation
work only upon the basis of its dealings with the inspector, since ex-
cavation of the ponds was completed prior to September 1964, the

‘month in which the Reglonal Engineer was said to have agreed to a 100
percent rock billing; therefme, the Regional Engineer in assenting
to such billing probably was “backing up”-his inspector as an initial

5Tr. 174-175.
¢ Tr, 214-229.
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rea,etlon rather than relying upon his own rmz;t]ysm of the properf

method of rock measurement.

The contracting officer rejected the 100 percent rock bllhna when.
it was presented to him in September 1964. The Board does not know
whatmotivated the preparation of a memorandum dated September 24,
1964 (included in the appeal file), to the Regional Engineer from the -
~ inspector who was subsequently dismissed. As has been noted, the

inspector did not testify at the hearing on this appeal. In the memo-
randum he retreated from his earlier position that the excavation
work at Pond Nos. 7,8, and 9 should be billed as 100 percent rock.
The memorandum is critical of the equipment used for pond excavation
by the appellant and coneludes:

On very close observation of the rémoval of this rock and on the contractors
second pay estimate and after 509 of the rock excavation had been removed, I
thought that this excavation in this:disputed area was no greater than 30.to

. 859, rock, and allowed it on this second pay estimate. _

Now they are wanting 1009 rock in the areas of raceways 7, 8, and 9, and
the areas between 7 & 8f8 & 9 Raceway, on west side of Raceway No. 9, in
roadway adjacent to Raceway and Hatchery Building, also at ends of 4-5, 6,
to 7, 8-9 Raceway; based on close observation of this project and others I have
W01Led -359%, is-a fair and just amount for this item. :

‘The contracting officer’s refusal to pay for the material from Pond
Nos. 7, 8, and 9 as 100 percent rock was-on the strength of advice given
by a 01\711 engineer and a construction foreman employed by his agency.
The civil engineer g&ve the following testimony at the hearmg (Tr.
192):

# % % with a material of any type from sand on up through boulders three
and four yards in quantity, you have to:figure it by voids or spaces between
your stone which is filled with air, water, or what not. Normally, in a dump
material or a loose material; you will have voids in these depending again on
your aggregate size which will run from forty to seventy percent of the volume.
Now, of course, the bigger your aggregate gets, the more voids you %vill have
that you have to fill. * * * '

He also stated that a power shovel would have removed the fill material

(small gravel up to 3 and 4 cublc yard boulders) at Pond Nos. 7,
8,and 9 (Tr.193) :

‘Why certainly.. They make power shovels that can pick up five cubic yards,
% % ¥ and the mdterial was loose dumped. - It -wasn't compacted. - It wasn’t
- natural, and with .any power shovel of any size, you can plck up boulders, rip
them out of the ground with no trouble at all.

The construotlon foreman did not witness the removal of the mate-
rial from the ponds—the inspector who was discharged apparently



92 DECISIONS 'OF THE DEPARTMENT OF THE INTERIOR (74 LD.

was the only Government employee who did—but observed “raceway
[pond] areas 7, 8, and 97 after they lnd been excavated and backfilled.
He testified (Tr. 233) 4 ,

* % % At that time, you could see in theb banks of the cut in the undigturbed
area. * * * There were very few evidences of any large rock having been there,
because if there had been,; they would have had to be blasted and portions of thein
left in the bank, or there would have been holes in the bank where the large
rock would have been pulled out * * * because some of them would naturally
protrude into the bank, * * * :

Deaision (Claim No. 1)

The appellant encountered a changed condition at the sites for Pond
Nos. 7, 8, and 9, because the rock measurement method specified in the
contract could not be followed without ntilizing a power shovel to dis-
lodge the larger boulders and separate them from the smaller mate-
rial. “The appellant could not be charged under Section 6 of the

- Technical Specifications with a duty to have a power shovel at the
site. The equipment brought to the project by the appellant could
move boulders of the size listed in the invitation by the Government. .

The appellant did not take action under Clause 4 (Changed Condi-
tions) of the contract’s General Provisions when the three and four
cubic yard boulders were found. - Rather than giving the contracting
officer the opportunity to consider alternative methods of boulder
measurement, the appellant concentrated on convincing the inspector
that the total volume of excavated material should be reported for
payment purposes as rock. - That solution to the measurement problem

was extremely advantageous from the appellant’s standpoint. Meas-
uring the material on a boulder by boulder basis at the first six ponds
had 1esulted in: only approximately 100 cubic yards of material
being: paid for at the $20-“rock” price. Giving effect to the ap-
pellant’s arrangement with- the inspector would require the Govern-
ment to pay for more than 1650 cubic yards of “rock,” and would in-
crease the cost of removing and disposing of material from three ponds
by more than $35,000.  The appellant was obliged to remove and dis-
pose of “non-rock” material for a consideration included in the lump—

- sum price it bid for each pond. It should be observed also that the
method of measurement worked out between the appellant and the
mspeetor ignores the provision of Section 62-01.1a that measurements
for payment purposes for rock excwwtmn will be of rthe actual volume
removed,

The appellant did not 111rtroduce pictures or other ev1dence to show
what the layers of material removed from the pond looked like just
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pr ior to the lemoval of such layers.” The d‘u]y logs that were kept by
the Government’s inspector show that not more than 90 man hours of
time were spent by drillers and a powder man in performing blagting
work at Pond Nos. 7, 8,.and 9.5 More than one-half of the drilling and
blasting man hours were required on August 12,13, and 14, 1964 (three’
da'ysv.out of a total 17-day period during Whleh excavation work was
" carried out at the three ponds). It wasat Pond 9 that the inspector
was persuaded to report the excavation as all rock for payment. pur-
poses.. His daily log for August 13, 1964, shows that the first drilling
and blasting work ot Pond No. 9 was performed on: that- date.
"The most reasonable course of action that could have been followed
when the l‘u'ge massed boulders presented the parties with a measure-
ment problem was one that the contracting officer had the right to direct
under the Changed Conditions clause. -This was bringing onto the
work site at Government expense a power shovel large enough to move
out the boulders to allow those meeting the “rock” definition to be
measured. The Board sees no justification whatever for treating all
of the volume as rock. We have noted that the appellant’s counsel has
conceded that a change or amendment was required because of the
measuring difficulty. The adjustment required becanse this change
became necessary must be equitable to the Government as well as to the
contractor, and under either Article 3 or 4 must relate to the contrac-
tor’s cost. It would not be reasonable to use as a basis for the price
adjustment an absolute extension of the twenty dollar unit price.
That price certainly was not intended to be applied tothe total volume
of the excavation in the pond areas, since both parties knew that the
material to be taken out at the pond sites was (as described by the ap-
pellant) “filled ground.” The conduct of the parties in measuring
each large boulder at the first six ponds established their intent to dis-
tinguish between such boulders and the gravel, soil and sand that also
- tas present.®
- The inspector was not empowered to authorlze a change or to agree
upon a new measurement method once a changed condition was dis-
covered.* In seekmg entitlement to a method of measurement under
7/ There are pietures in the appeal reeord of some large piled-up boulders that were takeu
out of the pond. sites! however, these pictures dq not help in the inquiry as to what per-
centage of ‘the fotal removed.material should have been measured as rock excavation.
8'This figure may be high by approximately 40 hours, since the appellant’s general super-
intendent testified that: the powder man “‘did the:drilling and the shooting” in: the ponds.
(I'r. '64): -On the other hand, the powder man may have performed work for short periods
of time that do not show on the records. (Tr. 65)-
9 A ‘décision of this Board ‘which discusses the importance of the conduct of the parties
as it bears upon interpretation of a contract is General Electrw Company, IBCA-451-8-64
(April13, 1966), 66-1 BCA par. 5507.

10 Jefferson Construction Co, v. United States, 151 Ct. Cl. 75 (1960), aﬁ‘irmlng Jefferson
‘Construction Co., ASBCA No. 2249 (June 20, 1957), 57-1 BCA par. 1330:
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‘which it would be paid about $12,000 per pond for removing boulders,
when at the first six ponds the highest payment for such work at one
pond had been less than $500, the appellant should have dealt with the
contracting officer, or at least the Regional Engineer. Further, their
.-consideration. of the matter should have been a time when the actual
‘boulder condition could have been observed and when the Government
could have kept detailed day to day job records. The contracting of-
ficer justifiably refused to carry out what he regarded as an improper
understanding between the contractor and a complaint inspector.
The burden is on the appellant to demonstrate that the contracting
officer erred in determining that 35 percent of all excavation for Pond
Nos. 7, 8, and 9 (and adjacent access drives and a roadway) should be
classified and paid for as rock excavation.* We reject the appellant’s
rationale under which 100 percent of the material taken from those
ponds would be treated as rock for payment purposes, and the appeal
record does not provide support for either an increase or decreage in the
amouitt allowed by the contracting officer.  Therefore, the decision of
the contracting officer denying Claim No. 1 is affirmed.

Qlaim No. 8

- The requirement, for installing the three propane tanks that are in-
volved in Claim No. 8 is contained in Section 36, which states that the
concrete for the tanks “shall be in conformance with the requirements
of Section 10 12 {CONCRETE FOR FIELD PONDS.” Section 36
also includes instructions about concrete reinforcement, and informs .
the contractor that payment for the propane tanks “will be made as set _
out under Section 62, ‘MEASUREMENTS AND PAYMENTS 77
Section 62—24: 1 prov1des

PAYMENT for PROPANE GAS STORAGE TANKS W111 be made at the LUVIP
QU\E PRIGE as bid therefor for EAOH CAPACITY UNDERGROUND PRO-
PANE GAS STORAGE TANK which price shall eover all costs for labor; ‘ma-
terials, eguipment, and. transportation for furnishing and installing the ' tanks,
valves,. regulators, ﬁttmg's' measuring devices, and other standard items or ac-
cessories not spec1ﬁca11y mentioned. herein, making .all connections, and allied
items; all in accordance Wlth the drawmgs, speaﬁcatlons and as staked, com-
p]ete for acceptance, .

The bid items {Nos. 54 and 55) for the propane tanks mchcated’
that the pricesbid are for tanks “in place, complete.” B

The appellant asks to be paid for the concrste ballast placed above
the propane.tanks at the unit prlce ($50 per cublc yard) bid for con-

. 11Pa1 ker-Schram Company, IBCA—118 (January 11, 1960), 60—-1 BCA par. 2500,
iz §aetion 10 covers technical questions such ‘as mlxmg, placing and finishing the concrete
and does not deal w1th the questlons of measurment and payment
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crete thrust blocks, anchor blocks, bearing pads, and outfall pads.
The measurement and payment subsections apphcable to such blocks
and pads are found in Section 62-17:

62-171 MEASURBMENT

62-17.1a MEASUREMENT for payment purposes of CONCRETE THRUST
BLOCKS, ANCHOR BLOCKS, BEARING PADS, AND OUTFALL PADS will be
made of the ACTUAL NUMBER OF CUBIC YARDS of CONCRETE furnished
and installed in the THRUST BLOCKS, ANCHOR BLOCKS, BEARING PADS,
AND OUTFALL PADS in accordance:with the drawings and as staked.

62-17.1b VOLUME will be determined to thé NEAREST CUBIC YARD OF
CONCRETE AND WILL BR BASED O\T THE NE' AT LINE SEG’TIONS as shown
on the drawings.

62-17.2 PAYMENT
T 62-17.2a PAYMENT for CONCRETE THRUST BLOCKS, ANCHOR
BLOCKS, BEARING PADS, AND OUTFALL PADS will bé made at the UNIT
- PRICE per CUBIC YARD as bid therefor for CONCRETE FOR THRUST
BLOCKS, ANCHOR BLOCKS, BEARING PADS, AND OUTFALIL PADS, which

- .price shall cover all costs for labor, materials, equipment, and transportation for

excavation, furnishing and placing the Concreté, filling and backfilling, ‘all in
accordance with the drawings, specifications, and as staked,_ complete for
aceeptance. )

In a letter dated May 21, 1965, the contractor stated that its original

estimate did not-include amounts for installation of concrete under‘
the propane.tank bid items; in addition, the letter asserted that a
concrete ballast pad is not a “standard item.in connection with the
installation of an underground tank of this type.” The contmctmcr
officer’s findings ** conclude with respect tothe ballast pads:
' Paragraph: 62-17. 1 of the Technical Spec1ﬁcat1ons covers nieasurement and
payment of Bid Item No. 38. It states in part that the volume will be determined
to the mearest cubic yard of conelete and: wﬂl be based on the weat line sections
as shown on the drawings:’ :

The ballast detail for the underground tanks on the d1aw1ngs were not drawn
to scale, therefore, the volume of concrete used on the tanks could not be based
on the “neat line sections as shown on the drawings.” Also the ballast detail
for underground tanks covered all tenks and there were one 2,000 gallon tank
and two 500 gallon tanks. Neither the drawings or specifications implies that
the ballast pads on the tanks would be paid for as a separate item uudel Item
No. .38 of the Blddmg Schedule

The claim is for- $1, 000 (20 cubic yards of concrete at $50 per
yard). A ballast pad is clearly shown on a contract drawing as a
concrete collar, shaped around the top.of a representative underground
tank. The tank appears above the description “BALLAST DETATL
FOR U.G. TANKS” (not drawn to scale) on Drawing Number 4F
ARK-1343-4.0 (sheet 2 of 3), attached to the specifications. - The
statement, “CONC. PAD, MIN. 8" THICK AND FULL LENGTH -

13 Dated September 17, 1965. .
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OF TANKS,” is printed next to the drawing. Thus, installation of

the padswas clearly required by the contract.

The inspector who subsequently was dismissed for poor job per- -
formance included most of the quantity of comncrete involved in this
claim in a pay estimate. Payment for the-concrete was made, but
contracting officer deleted the quantity on a later estimate and made
a monetary ‘ad]ustment i favor of the Government when he le‘xrned
that concrete for the underground tank ballast pads had been paid
for under Item No 38 (thlust and anchm bloclxs be‘u ing'and outfall
pads): : :

The concrete ballast pads are not thrust blocks, anchor blocks bear-
ing pads or outfall pads. The appellant’s general supeuntendent
stressed the contention that “in place” concrete should be paid for
under Item No. 38 ('Tr.108) ; however, the words “in place” follow the
block and pad descriptions in that item. There is no general €L11t1101 1-
zation in the item to pay for “in place” concrete. :

The Government’s civil engineer testified that “it is pr-actlpally
mand@tory” that concrete ballast pads be used when propane tanks -
are “put inthe ground” as the specifications required.’* He also:stated
that attachment of a ballast pad wasa reqmrement on “any job we do,”
and i is “part of the installations.” 18

Because the drawi ing shows the pad as part of an underground tank

“and in view of the statement in the payment section tlmt the propane

tank price “shall cover all costs for labor, materials, equipment, and

transportation for furnishing and installing the tanks, valves, regula-
tors, and other standard items or accessories not spemﬁcwlly mentioned
herein, making all connections, and allied items, all in accordance
with the drawings * * *”-we find that the contracting officer properly
denied making payment for the concrete in the ballast pads.on the
basis of a separate unit prlce :

o oncluswn
Appefd Nos 1 and 8-are denied in thelr entlrety
Dran F. RarzMan, 0 hcm"mcm
WE CONCUR: »
Trodas M DURSTOﬁ, Deputy ¢ ha-a"mnaﬁ,
VVILLIAM F. MoGraw, Member.

# Ty, 245.
BTy, 246, 247,

.S, GOVERNMENT PRINTING OFFICE: 1967



971 .- . THE WILDERNESS ACT = - o 97
- February 84, 1967 -

THE WILDERNESS ACT*

Constitutional Taw-

- A Congressional directive for the iréview by the’ Secretary of the Interior of
areas with wilderness characteristics within a 10- year permd affects tieither
‘the Executive’s authority to make recominendations nor the authority of
Congress to enact leglslatmn, should the spemﬁed time period not be com-
plied with. . T T B R R RATEE e

- Statutory Construction: Generally

The Wilderness Act was not 1ntended to lower the existing standards with -
respect to. units of the nationgl park-and national wildlife refuge-systemnis.

Designation of an .area as wilderness by act of Congress is a' Congressional

" withdrawal of the area from “public land” status and brings‘into applica-
" tion certain sections of the Wilderness Act prohibiting, inter a,lza commer-
cial enterpnses and permanent roads.

Statutory Gonstructlon Leg’lslatlve Hlstory

. The language.of the WllderneSs Act, and -its Ieglslatlve history indicate: that"'
Congress did not intend to open up ‘to mining, oil ahd gas leasing; water re- -
source projects, and other commermal activities areas that are now closed
to sueh activities. Regardmg areas where such acnvxtles now oceur, proposed
‘Jegisldation recommending wilderness status to an area open’to mining; o6il
-and -gas  leasing, water resource -projects’ or: reclamation - authorizations
-should contain an express provision terminating or authorizing these activi-
tles, since the Congressmnal 1nte11t10n 011 thls 1ssue 1s not clear _

.Mmes and Mining - N A A R Al e 1t
- Lands whi¢h have been reserved from the public dotiain of ‘gequired by the
" United. States:are:not:subjeet-to the mining laws, unless. opened by statute; .
or a withdrawal order prov1des forthe continued appliéability: of the mining -
laws, or a later withdrawal order reinstates the applicability of the mining
laws.

Mmeral Leasmg Act: Grenerally—Mmeral Leasmg Aet for Acqulred Lands: '
Generally e

The w1thdrawa1 of” land from only pubhe land status, eig., from ently, Ioca-
t1on, selection, sale or other d1spos1t10n does not toll the appheablhty ‘of the
mineral leasing laws. The w1thdrawa1 order must express a clear 1ntent to

* toll the apphcablhty of the mineral Ieasmg laws ST '

M-3er02 R Febma'ry »24,»-19674

A TO SEORETARY OF TH:E INTERIOR.

Suessor: TaE WILDERNESS Acr. -
At the meetmg in your office on November 292, 1966, you asked three\

*Not in Chronological order :

741D.Nos.4&5
265-783—67—1
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questions regarding the designation of areas administered by the In-
terior Department as wilderness under the provisions of the Wilder-
ness Act, 78 Stat. 890 (1964), 16 U.S.C., sec. 1131 (1964) :

1. What are the consequences of fauure to comply with the time schedule
spec1ﬁed in.section 3(¢) of the act? .~ = : :
-.2.. What.form of leglslahon is: requlred to: accomphsh des1gnat1on as a Wllder- )
ness area? . v e : S SSERE E : .

3. Must proposed leglslatlon -accompany a wilderness recommendation? -
Under section 3(c) of the-act, Interior is to complete its review and
make its:recommendations to- the President within ten years from
September 8, 1964. The President in turn is to make his recommenda-
tions to Congress not later than September 3, 1967, with respect to not
less than one-third of the Interior areas; not later than September 3,
1971, with respect to not less than twe—thlrds of'these areas; and he is
“to complete recommendatlons as to the remalnder by not later than
- September 3, 1974. " :
"The act speclﬁes no consequen ces in the event of fa1lure to meet these.
deadlmes Obviously, the Executive retains its constitutional power
to make recommendations to- Congress at any time. Likewise,-Con-

gress’s’ power to legislate is unfettered. The time schedule specified,
therefore, is nothing more than an instruction of an internal nature

-~ from the Congress to the President and affects neither the President’s -

authority to make recommendations nor the authority of Congress to
_ enact legislation. Accordingly; there are no-legal consequences: whlch :
ernsue; from the faﬂure to meet the speclﬁed deadhnes.

2.

As regards the form of legislation required to accomplish designa-
tion of a wilderness area, it should first be noted that only those
wilderness areas in national forests created by the Wilderness Act
itself are affected by ‘the provisions of seotlons 4 (c) and (d) of the
act which set out spec1ﬁc prohibitions or authorize the conduet of
partlcular act1v1t1es therein.? Theqe sectlons of the act Would not apply

1 Section 4(d) (2) may be: an exception since, ‘while it refers only to “natlonal forest
wilderness areas,” it does not in terms limit the. reference ‘to;national forest: wilderness
areas designated as such by the act.- Compare secs. 4(c); 4(d) 1), (3), (4) and (6) ;-
5 (a) and (e¢) ; and 6. Section.5(b), which also refers to natxonal forest wilderness areas,
likewise does not.in terms limit the referemce to'those ‘areas’ designated by the act. No
opinion is ventured as: to whether gither section 4(d).(2) or &) will extend:to other
national forest wilderness areas if des1gnated in the future. It is however, clear from their
text that the omission from sections 4 (a) and (b) of & limitation to Wllderness dreas
designated by the act is intenttonal. These provisions obviously will apply to lederness
areas designated in the future unléss Congress should prowde otherwise:
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to Interlor ereas Wh1eh nught in the future beoome Wlldemess areas.
Thus, it OOngress should in the future enact a law Whlch melel_y
de51gnates particular Interior areds as “Wlldelness areas” ‘and - does
not}ung more, that law Would not invoke the proh1b1t10ns spec1ﬁed; :
in 4(c).nor bring into play the speelal prowsmns set out in 4(d) which,
among other things, continue the mining and mmeral leesmg laws n
eifeet until mldnwht of December 31, 1983, :

‘Second, it should be borne in mmd that, the Wﬂderness Aet 1tse1f »’
contains prowsmns intended to assure against the lower g of ex1st1ng

standards with Tespect. to units of - the national park syetem that may =

in the future be designated as W11derness Section 3 (c) ,. which’ directs

. the review of Interior areas for’ potentlal Wllderness status, prov1des_'

that nothing contained therein shall “be construed to lessen the present - -
statutory authority of the Secretary * R oith respect. to the mainte: -
nance of roadless areas within. units of the. na,tlonal park system.”
~ Section. 4(a) (3) prov1des that “the designation of any area of. any
park, monument or other unit of the national park system as a. wilder-
ness area *oE Ok shall i in no manner, Jower the standards evolved. for
~ the use and preservetlon of sueh park _monument, or, ether unit, of
~the national park system” in aecordanee with the- -organic act-of the
' Netlonal Pa,rk Servme, ‘the act of August 25, 1916 39 Sta,t 535, as
amended 16 U.S. C. sec. 1 et seq.. (1964), or the statutory authomty
" under which the unit was created or under. certem other acts 1nc1ud1ng,
among others, the- Antiquities Act of June 8, 1906, 34 Stat 925,16
U.S.C. secs. 481-438, and the. Historic Sites Act of August 21, 1935 49
Stat 666, as amended 16 U.S.C. sec. 461 et seq. (1964)

The act of August 25 1916, prov1des that the Natlonal Park Servme‘
is to promote and reoulate the use of natlonftl perks, ‘monuments and
other reservations commltted to its care so as to conform -to then: "
funda,menta,l purpose. That ; purpose isto “conserve the sce-nery and the
natural .and historic. ob]eets and the wild.: hfe therein and to prov1de :
for the en]oyment of the same in such manner and by’ such means as
will lea,ve them ummpa,lred for the enjoyment of. future generations.”
In this regard -acts for many. 111d1v1dua,1 park areas supplement thls
objective by. prov1d1ng that the Secretary of the. Interlol shall. make
reO*ulatlons prowdmg for. » preservatlon, from mjury and spoﬂatlon, :
of timber, mineral deposﬂ;s natural curmeltles, or. Wonders ‘within the
park and their retentlo n‘atural cond]tmn ( Gy 16 US C

‘se05224eb6192) ‘ S
Section 2(a)-of the “ﬁlderness et has a SOHleWh‘lt snmhr but more
detailed statement of purpose speelfvmcr that concresswnally desig-
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" nated Wllderness areas “shall be admmlstered for the use and enjoy-
ment of the American people’ in such manner as will leave"them
ummpalred for future use and enj oyment as’ wﬂderness, and so as to
. provide for the protection of these areas, the preservation of: thelr
wilderness cha,racter, and for the gatherings and dissemination of in-
formation recrardmg their use ‘and enjoyment as wilderress.” * *
Both statements of purpose include the concept of preservatlon for the
bernefit of future generations. The only substantial difference, T beheve,
- lies in the. empha31s that the Wilderness Act lays on solitude and on
avoiding the mcursion of the accoutrernents of civilization such as
1oads and accommodatlons for tourists and visitor convenience. \
: Consuderlng both the Wilderness Act statement of purposs and the
o prov1310ns of sections3 (c) and 4(a) (3) which guard against the lower-
_ing of national part system standards by the creation of wilderness
areas covering national park system lands, it is obvious that Congress
could only" have intended by. the Wilderness Act that wilderness
‘ demgnatmn of national pa,rk system Tands should, if anything, result
Ina hlgher rather than a 1ower, standard of ummpmred preservation.
smme conclusmn in the case of Wlldhfe ateas Whmh may be designated
as wilderness. Section 4(b) of the act makes it the duty of an agency
: admmlstermg a Wllderness ares for any “other purposes’ f01 which' it
was established to so. demlmstel it for such other purposes as to
preserve: Wllderness ‘character. 7
Finally; it should be nioted that the Wllderness deswnamon of an area
by act of Congtess isa Congressmnal withdrawal or reservatlon of the
area from “public land’ status (i.e.; the withdrawn area is closed to
entry, location, selectlon, sale or other dlsposmon for administration
as Wﬂderness) Theré is no questlon that Congress can make a’ legis-

- lative withdrawal of an area, and by the provisions of the enactment

_ restrict the activities which may take place upon the area. Accordlngly,
_any act of Congress which s1mp1y deagnates an Interior administered
avea as “wilderness” would amount to a later, additional reservation of
the area from “pubhc Tand” status. Such a designation would bring
“into play sections 2(a), 2(b), 4(&) and 4(b) of the Wilderness Act. It
could then be argued that such a Congressmnal d9,51gnat10n would toll
the apphcablhty of the 1 mlnmg laws, the mineral leasing laws, and the
development of water resource pr0]ects within the boundaries of a

- désignated wilderness area, since mining; prospeotmg, mineral leasing,
and water projectsare clearly incompatible with the concept of wilder-
ness p1 eserva’mon as expressed by Congress in sectlon 2 of the act.
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However, because of the vmma,tlons inthe bills mtroduced in the 8"th
and 88th Sessions of Congress regarding the method by which'a Wllder-
~ ness system: could be estmbhshed the leglslatlve h1story of these bllls,
and the fact that the final enactment was a composite of the House and -
Senate versions, T should like to comment on the prlnclpal issues that
appear to be presented regarding the form of legislation g1v1ng Wllder
ness designation to lands under Interior administration.

The first issue is the extent to which it may be necessary or desirable
to expressly restrict the apphcablhty of the mining 1aws where it is
intended that such 'Lct1v1t1es not take place Wlthm a de51gnated
7 wilderness area, :

1t is long-settled law that notw1thstandmg the broad textual refer-
“ence in the mining laws to “lands belonging to the United States both
surveyed and unsurveyed,” 2 unless the lands are “pubhc lands” ie.,
open to entry, location, selectlon, sale or other disposal under the gen-
eral pubhc land laws, they are closed to act1v1ty under the mining laws..
Oklahoma v. Temas, 258 U.S. 574 (1922) wason v. United States,
995 F. 2d 855 (9th Cir. 1955), cert den., 350 U.S. 934 (1956). Thus,
where lands have been reserved. from the public domam, or.acquired -
by the Umted Sta’ces, the mining ‘laws are mapphca,ble Rafwteon v,
Unzted States, supra; 17 Ops. Att’y. Gen 230 (1881).
‘ The mtlonale for this constructlon has been, thus expressed

'Thls,secnon is not as‘comprehensive as its words separately consﬂered suggest.
- It is part of a chapter relating to mineral landg which in turn is part of a title .
dealing with the survey and disposal of “The Public Lands. "o be 11gh1:1y under-
_.stood it must be read w1th due regard for the entite statute of whmh it'is but a
part, and v_vhen this is- done it is appa}'ent ‘that, whlle embraf:_mg only lgnds
‘owned by the United States, it does not‘em*brat:ge“all that are so-owned. Of course,
it has-no. application ‘to: the grounds-about the Capitol in Washington or.fo the

lands in the National Cemetery at Arlington, no matter what their mineral value ;-
and yet both belong to, the United States. And so of. the lands in the Yosemite
- National Park the Yellowstone National’ Park and - the military reservatlons
throughout the western States. Only where the United States has.indicated that
the lands are held for dlsposal under the'land laws does the: section: apply ; and
it never applies where the United States directs that the: dlsposal be only under :
other laws. Oklahoma v. Texas, supre, at 599-600. R
The only excep’mons to this rule are statutory; whiere the Wlthdrawal -
orreservation itself provides for the'continued appheablhty, asto any
orall mmerals, of the mining laws; or where by a later order, the min-.
“ing-laws are made applicable. For example, Mt. McKlnley National *
Park, Death Valley Natlonal Monument Glacler Bay Natlonal Monu-

"ActofM‘ly 10 1872 see. 1 RS 2319 30USC -See.: 22
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« ment and Organ Pipe Cactus N atlonal Monument are at present open
to mmmg by. specific statutes.® The Plckett Act of June 25, 1910, as
amended (43 U.S.C. secs. 141-142), continues the apphcablhty of the
mining laws as to metalhferous minerals to withdrawals made thereun-
der and niational forests remain opeh to mining’ Jocation by reason of16
U.S.C. sec. 478, and to mineral leasing under 30 U.S.C. sec. 181. The
general w1thdra,wals of public lands accomplished by E.O. No. 6910 of

- November 26, 1934 and B. O. No. 6964 of February 5, 1935, being made
under the Plckett Act left the mining laws apphcable as to metallifer-
ous mmemls and Congress in section 7 of the Taylor Grazmg Act (43
U.S.C. sec. 315t) made both the mining and mineral leasmg Iaws ap- '
phcable to the lands embraced thereby :

For the @bove reasons, the mining laws are mapphcable to all na-
tlonal parks and monurents, except for the four spe01ﬁca11y open to
mining by statute, and, except as may otherwisé be specifically prov1ded
for by statute or order, the same coriclusion applies to all other units of

' the natmnal park system and to all units of the national Wlldhfe refuge
system * It is obvious that a Congressmnal des1gnatlon as wilderness

" will not make the’ niining laws applicable to those areas of the national

- park system or'of the national wildlife refuge system where those laws
do not now apply. Accordmgly, for allareas of the natlonal park sys- -
tem and the national wildlife refuge system which are now closed to
mining, there is no necessity to include in the proposed leglslatlon a.
section whlch specifically termmates the apphcablhtv of the mining
laws on these areas. , :

Regarding the four areas of the national park system which are pres-
ently sub]ect to the mining . laws by statute and the six units of the
national wildlife refuge systein which are subject to the mining Jaws
by . the estabhshmg w1thdmwa1 orders,5 a dlﬂ’erent problem is
presented. ;

- The wilderness bills 1ntr0duced in the Senate during the 87th Con-
gress (S.174) and the 88th-Congress. (S. 4) provided for the inclusion ’
of Interior sreas into the wilderness system by administrative action. .

- Both bills provided that if neither the House nor the Senate dis-

316 | USC see. 350 16 USC Sec. 447 49 Btat, 1817; and i8 ‘USC sec, 450z,

-+ respectively.

o~ 4Inexamining -withdrawal oxders establishing "units. of the national wildlife refuge
system special consideration must be: given to whether the area was withdrawn under
‘the Pickett Act, rather than. the inherent authority of the. President t6° administer the
" public domain,- Prospecting and mining for  metalliferous  minerals is permitted-under a
Pickett Act withdrawal.

& Olarence Rhode National Wildlife Range, Alaska Cabeza Prieta Game Range, Arizona; -
Kofa Game Range, Arizona; Chas. M. Russell Natlonal Wildlife Range, Montana Desert
“Game Range, Nevada and Charles. Sheldon Antelope Range, Nevada [
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rapproved the 1nclus1on into the system of a- rewewed and recom- ,
mended area, the area automatlcally became a part of the system In
commenting on S. 174 and S, 4 the Department stated that the mining
laws would continue to apply to those portions of the. four areas of the
" national park system which might be included in ‘the Wﬂderness sys-
~ tem. (See S. Rept. 635, 87th Congress, 1st Session, pp. 12-13; S. Rept.

109, 88th Congress, 1st Session, p. 10. ) In commenting on S. 4 the De-
partment also stated that it viewed section 6(a), which prowded that
nothing in the act shall be mterpfeted as. mterfermg with the purposes
stated 1n the estabhshment of any park or monument or other units-of
the national park system or any wildlife refuge or game ranoe, and sec-
tlon 6(c) (5), which prowded that : any ex1st1ng use or- form of a appro-
priation authorized or provided for in the Exeeutlve Order or leglsla-
tions establishing any national wildlife refuge or game range ex1st1ng
on the effective date of this act, may “be continued, as preserving the
status quo to the maximum extent ' the manatrement of the- Federal
reserva,tlons s

"The wilderness bills. 1ntroduced in the House durmg the 87th Con—
gress (FLR. 776)7 and the 88th Congress (FLR. 9070 and HL.R. 9162)8
provided for the. designation of areas-for inclusion in the wilderness
~ system by act of Congress, rather than admlnlstra,twe action. The
House bills provided generally, as-now contained in section 4(a,) of
the Wilderness Act, that the purposes of the act are within and supple—
mental to the purposes for which units of the national wildlife system
and national park system are estabhshed and administered and that .
nothing in the act shall modify the statutory authorlty under. whlch
units of the national park systern-are created. In commentmg on the
House bills the Department stated that subsequent enactments. de31g-
nating particular areas as wilderness will need to contain prowsmns :
which are deemed appropmate with respect to non-wﬂderness uses, i.e.,
mining, mineral leasing, etc.?

In the light of the Department’s eomments on the varlous House and
Senate bills, the fact that the final enactment was & composite of both
House and Senate versions, and the judicial disfavor of repealing
Speclﬁc statutes by implication, I Would suggest that any legislation -
 6Tetter of February 21;- 1963, to. the Chairman, Committee on-In'tenor and Iusular
Affairs, U.S, Senate.’S. Rept: 109, pp. 22-24. See also p. 11 of - 8. Rept. 109.

" 7In the 87th Congress eight bills were introduced. H.R. 776 received major consideration
including Committee report.

~ 81In the 88th Congress 19 bills were introduced. H.R. 9870 and HR 9162 1eceived major
conSLderatlon with the' Committee reporting on HLR. 2070,

9 Letter of ‘December 12, ‘1963, ‘to Chairman, Inferior and Insular Affau-s Committee,
House of Representahves, H. Rept. 1538 88th Congress, 2d Session p. 155
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recommending wilderness status for Mt. McKinley National Park,

- Death Valley National Monument, Glacier Bay National Monument,

Organ Pipe Cactus National Monument and the previously discussed
six units of the national wildlife refuge system contain a section which
ewpf/'essly extends or terminates, as may be determined to be desirable .
- in any given case, the applicability of the mining laws on the recom-
mended wilderness area. Only through an act of Congress ‘which
specifically resolves the issue of the apphcablhty of the mining laws to
those areas which are subject to the mining laws by statute or Execu-
tive or public land order, can the created ambiguities be resolved.

The second issue relates to the extent to which it may be’ necessary
or desirable to expressly restrict the applicability of the mineral leas-
ing laws where it is 1ntended that such act1v1t1es not take place w1th1n
2 designated wilderness area. . .-

' Unlike the Mining Law of 1872, the Mlneral Leasing Act speolﬁcally
denominates certain classes of government—owned lands that are ex-
cluded from its operatlon These are lands in 1ncorporated cities,

- towns, and villages, in national parks and monuments, in the naval
petroleum and o1l shale reserves, lands acqulred under the App alaohmn
'Forest Act, and. lands acquired by the United States subsequent to
passage of the act.’o Here ageln“it‘ is obvious ‘that lands’ in ‘national
parks and’ monuments, being expressly excluded from the. Mlneral
Leasmg Act, will not become sub]ect ‘thereto by being de51gna.ted as
wilderness.™ Slmllarly, areas of the 11atlonal wildlife refuge system
Whlch are speclﬁcally closed to mineral leasmcr by the terms of a public
land or Executive Order will not beconie, stbj ect to the mineral leasing
activities through a wilderness des1gnat1on In addition to the rea-
sons prevmusly discussed this conclusion is’ also supported by section
4(&) of the act, whichstates “The purposes of thls Act are hereby de-
clared to be Wlthm and supplemental to the purposes for which * * *
units of the national park and national wildlife ;refuge systems are
esmb lished and ad')mmstemd ” (Ita,hcs added.) =

_Regarding the apphcatlon of the mineral leasmg laws, the Depart—
tment has held over the years, that a withdrawal of land from only
“pubhc land” status, 6.g., from entry, looatlon, selection, sale or other

~ disposition, does not toll the applicability of the mineral leasing la,ws
" Solicitor's-Opindon, 48 L.D. 459 (1921) 3 Martin Wolfe, 49 L.D. 625
(1923) ; J. _DWM&ZZ ¢t al., 50 L.D. 808 (1924) ; Noel‘ Teusoher, 62 1.D.
1030 U.8,C. sec, 181, ,
1 National parks and monuments are also speciﬁcally excluded from the operamon of

the . Miperal Lea.smg Act for Acquned Lands, 30‘U S. C secs. 351-—359 Consequently the
same conclusmn 1s apphcable LR . .
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210 (1955) Th1s interpretation was upheld by the Supreme Court in
Udall v. Tallman, 380 U.S. 1 (1965). The withdrawal order must-ex-
press a clear intent to toll the apphcamon of the mineral leasing laws.
The withdrawal of land from mineral leasing shiould not be confused
however, with the Secretary’s- discretionary authority to refuse  to
grant a mineral lease. In the 7'allman case, supra, the Kenai Moose
Range was open to mineral leasing, but the Secretary refused to grant
leases until adequate plans. were developed for the protection of the
w1ldhfe values of the area. The manner in which the Secretary exer-
cises this discretion regardmcr oil and gas lefmses on areas of the natlonal
wildlife refuge system. is set, forth in- 43 CFR 3120.3-3.. The exercise
of this discretion by refusing to lease is not a WlthdraW‘ﬂ of the area
from mineral leasing and a wilderness designation of such an area
would not, in my judgment, toll the mineral leasing laws. On the other
hand, land withdrawn from mineral leasing would be permanently
closed to leasing by the granting -of 'wilderness status to such an atrea
because of the application of section 4(a). ‘ o S
‘Accordingly,: I -would recommend that a section speclﬁcally ex-
tending or terminating the mineral leasing laws, as may be determined :
to be desirable in any given case, bé included ix any préposal to.grant
~ wilderness status for all areas of the national wildlife refuge system
which are not closed to mineral leasing by a public land or Executive
Order, and all units of the national park system, except parks and
monuments ‘
Should .the geothermal steam lea,smg leglslatlon become la,w in the
form in which the Department transmitted it to the Congress on Feb-. -
“ruary 2, any wilderness area created on the lands of the national park
system which are administered in accordance with the act of August:25,
1916, on areas of the national wildlife refuge system; on fish hatch-
ery lands or on lands within a national recreation area would be closed
. to geothermal leasing. The reason is that under section 15(c) of the
bill such lands would not, in their present status, be open to geothermal
leasing. For reasons already discussed, inclusion of such lands in wil-
"derness areas would continue their non-availability for geothermal
leasing. I would, however, recommend. & specific section which would
eliminate the a,pphcablhty of the geothermal leasing provisions in any
bill de31gnat1ng as wilderness any portion of an areaof- the national
~ park system that is not administered pursuant to the act of August 25,
1916, or is not within a national recreation area, even though it‘ma,y
be: argued that the Congressional designation of the area as wildér-
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ness and apphcatmn of snctlons 2 and 4 of the Wllderness Act pro-
hibits such leasmg activities:

In this context T would like to: dlscuss one final issue, whlch is the
: development of water and power projects within the boundaries of
areas which may receive wildérness designation. There are several
areas of the National Park System which are subj ect to water develop-
ment pr03ects by the Buréau of Reclamation (e.g., Lassén National
‘Park, 16 U.S.C. sec. 201; Glacier National Park, 16 U.S.C. sec. 161;
Gra,nd ‘Canyon \Ta,tlonal Park, 16 U.S.C. sec. 227 ): Accordingly, I
Would recommend that legislation giving wilderness status to such
areas of the natlona] park system contain a section speclﬁcally con-
» tlnumg or tolling the apphcablhty of previous Bureau of Reclamation
authorlzatlons whlchever may be conmdered to be desn"able in eacn

case o
'-*i‘Section 3(c): of the Wilderness Act calls for the Secretary to make
recommendations as to wilderness status-to the President and he, in
turn; to the Congress. The law does not specify that a form of legis-
lation shall -be included ‘with:a favorable: recommendation However,
I think it both logical and desirable that we propose the legislation
by which our recommendation would be:carried out. If recommenda- -
tions .are transnutted in:a Uroup, an- ommbus type bﬂl Would be
proposed. i
A Pprototype draft of bill is under preparatlon Th1s dlaft W111 be

useful in- determining general - format. Special provisions applicable
to. & particular: ared could, of course, be worked: out later in ‘connec-
tion with the recommendations for that area. The prototype bill could
be adopted to ommbus form coverlng 2 number of areas. I shall trans—
mlt a draft shortly B : R ' '

Frans J. Barry, =

' : Solwztm'

‘ APPEAL OF KEAN CONSTRUCTION OOMPANY INC
IBCA—501—6—-65 iy Deczded April 4 1967

Rules of Practlce Appeals G-enerally—(?ontracts Constructlon and Opera-
tlon Changes and Extras—Contracts: Uonstructmn and Operation:
Actlons of l’art1es :

- “Where iin a motion for reconsideration. the appellant questions the.Board’s
finding that a substantial portion of a claim for rock exeavatxon represents
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work performed below -subgrade for Which the contraect, provides no basis
for reimbursement but fails fo show that the coniracting officer or the.
:5:. - Government: enginéering personnel concerned were involved in any way in
., the appellant’s decision to proceed with the subgrade excavation, the Board’s
ea.rher decision that the worlk so performed was voluntary and not of the
£ eharaeter for whreh the Government is liable is affirmed: ‘

Rules of Practlce Appeals: Burden of I’roof———Rules of Practme Ev1dence———
Rules of Practice: Wltnesses—ContractS' Dlsputes and Remed1e3' 8
Substant1al Ev1dence

In ‘cases involving a hearing the .weight to be. given to documents 1ncluded7
» in the.appeal file on controverted -issues is dependent upon the nature of the
- evidence offered in support by the party coneerned hence the Board Wlll
" aecord only l1m1ted weight to:the uncorroborated portmn of an afﬁdavrt of
iy foriner- officer: of the appellant corporatmn who purports to have personal
knowledge of the facts pertaining to!thé issues.in dispute; even though: the
" appellant shows by -unc¢ontradictéd. testimony that the forimer officeris:no
_longer employed by the corporatmn and that: h1s present Whereabouts are
unknovn e

e BOARD oF CONTRAGT APPEALS

The appellant has requested the Board rto recon81der the portlon of
its. decision- of November 9, 1966, concerning: the: quantum of :rock
excavation for which payment should be made. The’ grounds of the -
Board’s decision were sét forth in detail in the principal opinion: They
will not be repeated herei We shall undertake, however; (i) to:set forth
at some length the factors considered in resolving disputed questions

of facty (ii) to show the'setting in which the appellant’s claim isto'be
v1ewed ‘(iil) to comment briefly upon the principal. argurments: ad-
vanced by the appellant in support of its motion for reeonmdemtmn,
and (iv) to amplify our remarks in the pr1ne1pa,1 OplnlOIl concermng
volunteer work: o s : :
~Central to the a,ppella,nt’s p051t10n is, the argument tha,t the cross%
sectlons submitted with its letter. of September 21,1964 (Exhibit No.
5) , should be accepted as determmatlve of the quantity of rock excava-
tion. The appellant calls our attention to the fact. that such. cross-
sections reflect the only calculations based on actual field measurements
both before and after excavation, assertmg that they represent the only_ -
'_ewdence of the quantity of rock excavated.” =

1 Excep_t ,es_ otl:erwi_s_e indicated all referenees to, exlnblt_s aTe to th:e'eppe'al‘ﬁle. SRS
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In view of the circumstances surrounding the prepa/mtlon and sub-
mission of appellant’s cross-sections, the Board is unable to regard
them as controlling in any way except as a startmg point for determin-
ing the “pay”’ quantity of rock (prmclpal opinion, p. 23). The contract
. makes the. Government responsible for the preparation of cross-.
' sections, The. appellant admits this but attempts to justify its prepara-

tion of cross-sections on the ground that the Government engineer
concerned; Mr. Otis Pauley, had refused appellant’s request that the
Government malke cross-sections of the area in which rock excavation
was claimed (prmc1pa1 opinion, note 25; Tr. 168). In his testimony the
Government engmeer categorlcally denled recelvmg such’ a I'equest
A prmclpal opinion, note 6; Tr. 227, 258). His. denial was directly in
conflict with:that given by app_ellant’s grade foreman (principal opin-
ion, note 26; Tr. 86) and contrary to assertions made by appellant’s
qupermtendent Jobn P. Lamb, in his affidavit of Novenber 5, 1964
(Exhibit No. 5; principal opinion, p. 8). Appellant’s president, Wil-
liam M. Kean, tesmﬁed that Mr. Lamb was no longer in the company’s
‘ employ and that he did not know his present. whereabouts. This testi-
- mony wassufficient to-avoid the application of the absent witness rule.?
It did not overcome, however, the extremely limited weight accorded
to-testimony offered by affidavit in cases involving a hearing ;*> nor did
it. compensate for the fact that the Government was deprived of the
opportunity to cross-examine a witness upon ‘whom: the a,ppella,nt’
whole case turned, in'so far as the vahdlty of the cross-sections in
~question are concerned 4 : o
Ta Cf. Harold Hlebert d/b/a Hiebert Gonimctmg C’ompany, IBCA—521—10 65 (Iebrudry
15, 1967, 67—1 BCA. par. 6138 (appellant’s assertions at hearing aceepted as true despite
denials by Government representative in an affidavit included in the appeal file) ; Martin
Oboler, d/b/a Associated Wire Industries, ASBCA No. 6065 (June 27, 1961), 611 BCA
par; 3094 (inference drawn that testimony of abgsent witness having first-hand knowledge
of the disputed facts. would have been unfavorable to.appellant).
3 Appellant’s counsél was advised that the documents comprising the appeal file would be

accorded varying ‘degrees .of welght dependmg upon the: support offered by the parties
concerned :(Tr: 203).

¢ The cross-sections were prepared by the appellant’s presndent Mr Kéan, who i neither
‘an‘engineer nor. a' geologist: (Tr:149,:150), from field notes given to him by Mr. Lamb
(Tr..152, 153). Mr. Blackmon,  appellant’s: grading foreman, reaffirmed -at the hearing
(Tr.-86) the statements made in his affidavit 6f November 5, 1964 (Exhibit No. 5). One of
such statements was that Mr. Lamb had made cross-sectional measurements '0f the darea
in question before ‘and after exeavation. Mr. Blackmon did ‘not, however, purport to pass
upon the accuracy of such measurements; nor would he have been qualified. to do so, as he
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The same pattern ex1sts w1th respect to the questlonbof‘ whether?
pr1or to requestmg the Government engmeer to make ©ro8s- sectmns-
and prior to the appellant proceedmg with its own Cross- sectlons upon
the alleged refusal of such request, the appellant demonstrated to.the
Government engineer the efforts to remove, the- hard substa,nce ‘with
power equipment alone as descrlbed in‘the affidavits of Messrs ‘Lamb
and Blackmon - (Exlublt No. 5; prmclpel opinion, note 2). . Mr.
Blackmon reaffirmed and reasserted the statements ma.de in his affi-
davit at the hearing (Tr. 86). .M. Pauley flatly denied however, that
any such demonstrations were made in h1s presence (prmmpal opmlon,

- p.5; Tr. 213,243,244, 270). ot
The same witnesses are completely at odds on the status of the Work :
‘upon Mr Pauley s-arrival at the area between Sta’mons 255450 and
261+50:0n the afternoon of May. 28, 1964. There is no. dlspute tha,t
by the time of his arrival the overburden had been removed and that
Mr. Lamb pointed to a hard substance exposed in' the cut (affidavits
of Messrs Lamb and Blackmon, Exhibit No. 5; Tr. 86, 248) My,
'Peuley testified that when he arrived on the scene the rig of Walker
Laboratories was completmg the drilling of holes in the materml and
that the statement was made “We are just finishing up.”” (Tr 212,
213.) In their affidavits of November 5, 1964 (Exh1b1t No. 5), Mr
Lamb and Mr. Blackmon give an entlrely different, ~sequence of events.
According. to their version the drilling by Walker Laboratorles took
place after Mr. Pauley had directed that the excavation proceed fol-.
lowing his witnessing the unsuccessful -attempts to remove the hard
‘material by power equipment, alone and his refusa,l to make cross—
* sections of the disputed area.
* In determining the weight to be given to this conﬂlctmg evidence, the
application of established legal pI‘lIlGlpleS clearly favors the acceptance
“of Mr. Pauley’s testimony as the more credible. The statements made
by Mr. Lamb in his affidavit of November 5,1964 are not to be equated;

of ‘course, with the statements niade by ’\lr Pauley from the witness .~

stand (note 3 supm) Of paramount importance in evaluating-the
tesmmony of Mr. Pauley and of Mr. Blackmon is the fact that through=
out his testimony M. Pauley constantly referred to & daily diary
mamtamed by him in Whmh were, recorded the 1mportant events of the

had no experience in takmg a Cross- sectmn (Tr 125) That the cross sectlons made by Mr )
Kean -accuiately portray the data reﬂected in. the field notes of Mr Lamb is dependeut at
least in part, upon the:latter's afidavit of November- 5, 1964 (Exhlblt No.' 5 Whlch contains :

a statement. to that eﬂfect : I . e
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Work week (Tr. 214 247, 293) s Mr Blackmion’s testimony was given
without the aid of recourse to anyi notes reflecting information recorded
contemporaneously with the events as to which he testlﬁed He frankly
‘ acknowledged that his memory was dim as to many details (Tr. 126,
128)." Mr. Blackmon s affidavit of November 5, 1964 (Exhibit No. 5)
- was prepared five months aftér the events descrlbed therein.® Even
- according t to his aﬂidawt ‘however, Mr. Blackmon was ‘only a witness
to and nét.a partlclpant in the conversatlon between Messrs. Lamb and
Pa,uley perta ning to the cross-sections.  While directly involved n
the attempts to Tip the material, it is at least doubtful whether, after
so long a time, Mr, Blackmon was in a position to testify as to the
presence or absence of Mr. Pauley when such attempts were made. His
own actions in falllng to preserve the 11pper teeth which - allegedly
_ broke or curled up from the heat in the attempt to Tip the material
(Tr 95, 111 ,112) Would not suvgest that he then cons1dered the partles
Wele in a controversy. '
" Mr. Pauley was conscientious about other matters.” He promptly
reported to his superiors the events that had occurred on the job.”
Having underta,ken to report. so much of the matter (note 7 supm),
no Teason is percelved for Mr. Pauley not also reporting (i) any at-
tempts made to remove the hard material witnessed by himi, and (ii)
that he had beenr requested to make cross- sectmns of the dlsputed area,
'1f these. events had in fact occurred.
For the reasons stated and takmg ‘into account the demeanor ‘of the
’Wltnesses on ‘the stand, we conclude that the testimony ‘of Mr. Otis
Pauley is Worthy of behef and aceept the same as deterrmnatlve of fi:he

Background of Ome '

Resohltlon of dlsputed questlons of fact is not the only dlﬂiculty tha,t :
the case presents. Assuming that the material encountered. was rock;
the appellant’s conduct during. the crucial period (May 27 to June 5,

o ‘1964:) and for almost three months thereafter is 1nexphca,b1e There is

- no dispute.asto the fact that.on May 28, 1964, Mr, Pauley denied that
the hard substance shown to hlIl’l was rock in the sense of the, contract

- 8The detaﬂed nature of the entrles are 1llustrated by several quotatxons from Mr Pauley ]
dlary in the Fmdmgs of Fact of April 20, 1965 (Bxhibit No. 1).
ki The same 1s true of M, TLamb’s aﬂidavit of the Samé date (Bxhibit No. 5).

SrQn’ May 29 1964 ‘(the day after the’ conversaﬁons with Mr, Lamb respecting roxk),
Mr Pauley reported. for work in’the “Atlantd ‘officé ‘of the’ Reglonal Engineer. Some time
durmg ‘the-course of that day he.narrated to Mr. Billy Horton, Regiondl Engineer, the
statement Mr.:Lamb had made concerning rock and the fact that the Walker Laboratories’
rig had drllled ‘holes in the area in question preparatory to blasting (Tr. 247, 264).



106]  APPEAL OF KEAN CONSTRUCTION 'COMPANTY, INC.: 111
Apm 4, 1967

(pmnclpal opmlon, note 3) nor is there any dlspute as to the fact tha,t'
the contractor had drilled some holes in the area in question prepara-
tory to blasting.® Mr. Pauley viewed the blastmg, however, as simply
anaid to exca,va.tlng with the eqmpment that.the contractor bhad on the
]ob (Tr. 234). The repo —.made by Walker Laboratorles at the time 1s
consistent with this view .of the matter (principal opinion, note 11)
If the appellant’s supermtendent was dissatisfied with Mr. Pauley s
determination that-the hard substance shown'to him was not rock as
defined in the contract, there is nothlng to indicate that the 1atter was
made aware of such dlssatlsfaetlon There is, for example, no: ev1dence
from any source that Mr. Pauley was. 1nforrned of an intention on the
- appellant’s part to_proceed with its own cross-sections if, as has been
alleged by the appellant, Mr. Pauley refused to make them. =~ =
-The appella,nt has sought to show that Mr. Pauley acted 1rrespon81-
bly in not making morethan a visual exannna,tlon of the hard substance
~ shown to him on Ma,y 28, 1964 (Tr 256, 257). Mr. Pauley’s actions are
consistent, however, w1th his view that Mr. Lamb was jesting when he
inquired “Don’t you think you should pay me rock for this®? (Tr. 212.)-

Irrespective of whether Mr. Pauley was correct in this appraisal, the

normal 1nterpretat10n of the events descrlbed Would be that the appel- -
lant’s personnel on the scene were acqulescmg in Mr Pauley s deter-

mination that the substance was not, in fact, rock in the sénse of the

contract and were, proceedmg with the excavation on the expectatlon
of bemg paid the rate bid by the a,ppella,nt for gradmg and common
excavation of $. 20 per cubic yard (Exhibit No. .6) rathex‘lthan the rate
for rock excavation of $10 per. cubic yard (prmmpa,l opi i
It was almost three months’ before Mr., Pauley was dlsabused o:f the
idea that Mr. Lamb’s Teqiiest for rock payment had been made in 3est
Although Mr. Pauley returned to the 30b site on June 1, 1964 (Find-
ings, p. 9, Exhibit No. 1), no effort; appears to have been made to show
him excavated matemal or to. otherw1se renew the conversatmn respect- :
- ing rock. In clear violation of the terms of the’ contract (assuming the
substance was, as the contractor contends, rock), the excavated ma- -
terml from the dlsputed area was used as ﬁll upon.the 1nstruct10ns of

s The appellant’s claim for rock covers the area between: ‘Stations 25550 and 261+50
Mr. Pauley, testified, however, that the only drilling he observed on May 28, 1964, was in
the general ‘area of Stations 258 and 259 (Tr. 218, 266, 267), _and that while he was
talking to Mr. Lamb the rig completed the drilling and moved off . thesite (Tr..268). This
is_consistent with Mr. Pauley’s statement as to the status of the drilling when he arrived
on ‘the site (Tr. 212, 213). Queried by appellant’s’ counsel Mr. Pauley dcknowledge that he
did: not know how many holes’ might have ‘been drilled ‘in addition to those hé saw and
that he could not say whether the drilling rig left McBee (Tr. 268). Walker .Laboratories.
Report No. B-18617 dated May 29, 1964 (Exhiblt No.. 5),does.not. show :the stations at
which the drilling was performed, .
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appellant’s supermtendent (prlnclpal oplmou, note 18). This. action
apparently took place when neither Mr Pauléy nor any other Govern-
metit representatlve was on the ]ob (Tr 126). Apparently no efforts
were made at that time £ preserve samples of the materials eotuel]y
excavated from the roadbed between Stations’ 9255-+50 and 261+ 50.

‘ Sample No. 1 end Sample No 2.2 representmg samples purportedly
obtained from that area, were not procured untll September 8, 1964
( affidavit of William M. Kean; ‘Exhibit No. 5).

“The conduct of appellant’s pres1dent is marked by the same sort of
1ncons1stency Durmg the time When he had 1 many teléphone conversa-
tions with Mr. Lamb concerning the hard substance cliimed to be rock
in which the latter was specifically instructed as to the course of action

- to be followed (Tr: 182, 183), Mr. Kean made no effort to communloate '

. directly with Mr. Pau]ey (Tt. 183, 194, 195) ; nor did he see fit to

contact either Mr. Pauley’s superiors in the office of the Reglonal Eng1—
neer (Tr 194, 195) or the contracting officer (Tr 183, 184) at a time
when an eﬂ’ectwe 1nvest1gatlon could have been launched both as to the -
nature of the substance encountered and the amount involved. Mr.
~ Kean ‘explains these failures on ‘the basis that he was involved’ with
other business of even greater importance to him (Tr. 194, 195) and he
could not afford to have the work delayed while a,waltmg actlon on -
correspondence (Tr. 193, 194).
~ Viewed in the perspective of Mr. Kean’s conduct in reference to
other matters throughout the course of contract performa,nce, ‘neither
of the explenatlons offered are convineing. There is nothing in the
record to indicate that a question involving rock ‘payment would have
been handled by correspondence. According to the uncontradicted testi-
mony of Mr. James ‘A. Taylor Assistant Regional Engineer and Mr.
Pauley’s immediate supérior, the appell:mt’s personnel fréquently con-
tacted him by telephone (Tr. 283). Problems arising on the job at a
time when no Government representatlve was Present on the 51ght were
: promptly 1nvest1gated by the dispateh of a Government engineer to
-~ the job site (Tr. 210). It is noteworthy that Mr. Kean did not acceph
Mr. Pauley’s decision as representing the last word of the Governiment
in other situations bt mther sought the 1nterventlon of his superlors
(TI' 221,222, 250, 268~270) . e .

“No, satlsfactory exp]anatlon was offered by appellant’s pr e51dent a8
to'his course of action- n reference to pay: estimates. Although the field
notes from Mr. Lanib were turned over to ‘him on June 5, 1964 (AfH-
dav1t of: Wllhem M Kean, Exhlblt No 5 Tr '39 140) he made no

9 Appéllant’s Ex]nblt No 1 represented a portldn of Sample No 2 (Tr 17 )
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effort to secure recognition of the rock claim in questlon pI‘lOI' to }us
discussions with Mr. Pauley in reference to the pay estimate for the
month of August 1964 (Findings, p. 9, Exhibit No. 1). Paradoxically,
Mr. Kean did not apprise the contracting officer of his claim for rock
excavation at the time of their conference on July 9, 1964 (Government
Exhibit “C”, Tr. 179, 824, 326) ; nor did he brmg the matter up: for
discussion during the conversations held with the contracting officer,
Mr. Taylor and others at the job site on July 16,1964, even though such
conversations lasted for several hours (Tr. 272,273, 288 821, .323).

Some time in mid August of 1964:Mr. Taylor agreed that a hard
substance encountered in the side ditch at Station 160+ 00 should be
paid for as rock (Finding, p. 9, Exhibit No. 1, Tr. 162, 280). In the
Government’s view this decision was reached not beca,use,tha substance
encountered there was rock in the sense of the contract. Rather, the
Government considered that it would be more economical from its
standpoint to have the contractor blast this material and .allow rock
payment than it would be to pay for rebuilding the entire side of the
roadway section, which would have been required if normal operation
of heavy road grading equipment was permitted in the area (Finding,
. B, Exhibit No. 1; Tr. 280). These considerations obviously. did not
apply to the hard substa,nce encountered between -Stations: 255+ 50
and 2614 50 where all of the claimed rock was excavated in the course
of constructing the roadway itself. Another significant -difference is
that rock payment authorized in connection ‘with the ditchlineinvolved
only 40 cubic yards of excavation as contrasted with the appellant’s
present claim. of 2,769.41 cubic yards. Nevertheless, the appellant ap-
pears-to-have seized upon Mr. Taylor’s. decision relating to the ditch-
line as also. applicable to the hard .substance.encountered between
Stations 255+ 50 and 261+ 50. Almost immediately. Mr. Kean raised
the question of rock payment for excavation in the latter area with
Mr. Pauley (Finding, p. 9, Exhibit No. 1) without even waiting to
prepare. cross-sections from' the field notes submitted by Mr..Lamb
over two months before (afﬁdmrlt of Wllham Kean, Ex}ublt No. 5 Tr.
155) .30 .

. There was evidence besides that offered by the Government person—
nel. concerned which seriously impugned appellant’s claim of rock ex-
cavation between Stations 255450 and 261-50. After making eight
soil test borlngs &nd six auger-borings in the area.in quest1on, the Law

10 Apparently this accounts for the claim submltted in counection w1th the August esti-

mate having involved 1,666 cubic. yards of purported rock eéxcavation as contrasted with
the present claim of 2769 41 cubic yards. (Findings, D. 9 Exhlbit No..1.)

265-783—67—2
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Engineering Testing Company concluded that no materials that could
be designated as rock in the engineering sense had been encountered
and that no rock was evident from visual examination of the surface of
the site (principal opmlon, pp: 14 15; Report of November 17 1964
Exhibit No. 5).
. Cruecial to the Board’s finding tha,t rock had been encountered in the
disputed areéa was the expert testimony of Dr. Bruce W. Nelson, Head,
Departinent of Geology, University of South Carolina (principal
opinion, PpP- 12-18). According to Dr. Nelson there was a rock ledge,
occurring below elevations of 335 feet (report of May 14, 1965, Exhibit
No. 2), which ‘was’seven: to eight feet in thickness and had. once ex-
tended into the roadbed between Stations 255+ 50 and 261+50 but
which had been completely removed by thé appellant in constructing
theroad - (I;epmt of May 14, 1965, Exhibit No. 2; Tr. 23,27, 41). Dr:
Nelson’s testimony ‘was based in part upon two “borings madé by
Walker ‘Liaboratories in the original ground adjacent to the roadway
at Stat1ons 259 and 260 at the time of Dr. Nelson’s on site geologic
1nvest1gat10n of' Ma,y 10, 1965 (Tr. 34, 40, 41, 47). He regarded the
results of his May 10 investigation and the ﬁndmgs of Walker Labora-
tories ‘as set forth in its report of May 17, 1965 (Exhibit No: 4) as
corroborative of the conclusions expressed in ‘his earlier report of
November 27, 1964 (Exhibit No. 5) concerning ain-earlier on site geo-
logic examination by him on November 14 1964: (report of May 14
1965 DXhlblt No.2;Tr.41). '
~In dlrect examlnatlon Dy Nelson testified that the rock leoge had
extended from the road’ strface upward for seven or eight feet (Tr.
23-24). ‘This ‘was contrary to the statement in-his report: of May 14;
1965 (Exhibit No.'2) that “the borings and tests confirm the existence
of a hard rock ledge of 7-8 feet thickness extendmg from about 314
feet above the finished road bed to about 314 feet below it.” Queried
aborit this contradiction upon cross examination, Dr. Nelson unequivo-
cally adopted the quoted statement from hisreport of May 14, 1965 and
illustrated the correctness of this view by réferring to a sketch he had
prepared-in the field on May 10, 1965 (Appellant’s Exhibit No. 7) at
the time of his second visit to the site ('Tr. 37-89). Dr. Nelson also tes-
tified that the appellant had excavated below the road level (Tr. 38).
This testimony was'based upon information received from Mr. Kean
that the appellant had'excavated the cut about 3 to 814 feet below the
finished: asph’alt surface (Tr. 50, 51). Dr. Nelson made clear, howéver,
- that his view of a continuous rook ledge having once extended into the
roadbed could be reconciled with the ﬁndmgs of: Law Engineering:
Testing Comipany (prinecipal opinion, pp.14,15) only if the appellant‘
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did,in faet excavate from 3 to 314 feet below the road lev el (Tr. 38 50
51). No effort was made by Mr. Kean in his subsequent testimony to
'show that Dr. Nelson had misunderstood him or that Dr. Nelson’s tes-
timony was otherwise incorrect in this respect. That the appellant did
excavate approx1mately 3 feet below the level of the road is corrobo-
rated by the testimony .of the appellant’ gradlng foreman (principal
opinion, note 16) 2. .

The Government’s w1tness Taylor v1001ously attacked Dr Nelson’s
r*onclus1on that a rock ledge had extended into the roadbed on the prin-
cipal , ground that if it had Law Engineering would surely have
encounterecl it in its numerous test borings of the disputed area rang-
ing in depth from four to six feet (Report of November 17, 1964,
Exhibit No. 5; Tr. 74, 283, 284). Mr. Taylor acknowledged however,
that some 1oek could. have been present in the area without being
revealed by Law Engmeermg s test borings if it were intermittent as
contrasted with Dr. Nelson’s view that it was continuous (Tr. 284) or
if the appellant had in fact excavated from 3 to 31/2 feet; below the level
of the road- (Tr. 301). Mr. Taylor noted that if the. rock ledge were
intermittent it would have the effect of reducing the amount of rock
present in the disputed area (Tr.-285). He also noted that any rock
excavated by the appellant below the roadbed would represent volun-
‘teer Work (prmolpal opinion, note 21)

Appellant’ UOntentwns A e T

The appellant havmg urged the Board to accept the testlmony of Dr.
Nelson *? gttempts in its motion to denigrate such testimony in-a num-
ber of important respects. In an apparent effort to overturn the Board’s
finding that the bulk of the rock excavated was below the subgrade for
which "the ‘contract provides no reimbursement (principal opinion,
p- 25; notes 1:and 21), it calls attention to the testimony of Dr. Nelson
previously mentioned in which-the rock ledge was described as extend- -
‘ mg from seven to eight feet above the road surface (Tr. 23, 24). There
' 1s, however, 1no reason for the Board to g1ve any welght to testnnony

1At page 14 of 1ts bnet‘ appellant states “Ag noted by Mr Blackmon (‘I‘r 98), a water
problem was’ encountered ‘at the grade iével of the roadway and excavation some three feet
below grade level and back-filling with select material was necessary. *..* #7 . ..

22 The significance that the appellant attached to Dr. Nelson s testimony is well- illustrated
by the following statement from page 7 of its brief: “Dr, Bruce W. Nelson, eminently
qualified geologlst .and -head - of the Department of -Geology.-at. the University of :South
Carolina, stated at the hearing (Tr. 19) ‘Professlonal.ly we would designate these samples
as .rock matemal :silt stone in the technical definition of that word. Consulermg the
source from which this statement comes, appellant probably should stop at this point and
rest its case, especxally in view.of the fact that- Government engineer Pauley ﬁnally admits
that the substance involved was rock in the geologxcal sense,” (Tr. 265 ) .
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that the party offering it has elected not to stand upon, particularly

where, as liere, the repudmtmn is amply supported by written reports

and sketches made prior to the hearing and rLﬁcirmed as a,ccurate upon :
cross-examination (Tr.87-39). = :

- The assertion: that the Board used speculatmn and hmds1ght in de-
termining the “pay” quantity of rock has no greater merit. The cross-
section prepared by the-appellant contained no elevations, even though
the contract contemplated that elevations would be prov1ded (prlnclpal
~opinion, p. 11) and even though, as we have found, the appellant
usurped the Government’s function in preparing }th}e cross-sections
without having made a request upon the Government to do so. The -
Board’s determinations were based upon the evidence of record and
particularly upon the testitnony of Dr. Nelson as corroborated in part
by the test1mony of the appellant’s grading foreman Mr. Blackmon

(pmn(npal opinion, note 16), as well as upon the failure of Mr. Kean
i his testimony to contradict statements plev1ously made from the
witness:stand by Dr. Nelson in his presence. ‘ '

. Appellant’s counsel calls attention to testimony in which M. Kean
attempts to de-emphasize the importance of elevations to Dr. Nelson’s
findings (Tr. 184-190). It is sufficient to note (i) that this view is com-
pletely at variance with Dr. Nelson’s expert opinion (Tr: 38, 46, 52,
53) ;%8 and (ii) that without elevations being assigned to appell‘mt’ '
cross-sections, it is not possible to relate them to other eviderice in the
case including that offered by the appellant (Tr. 285, 802, 303).

- The appellant also points out that Dr. Nelson took borings at only
two-stations. This is true but it is clear that Dr. Nelson also placed
great reliance upon the visual examinations he made of the.entire
cut-on both sides of the roadway and his observation of-rock forma-
tions in the surrounding area (report of May 14, 1965, Exhibit Neo. 25
report of November 27, 1964, Exhibit No. 5; Tr. 41). Obviously Dr.
Nelson considered that the two test borings and such visual-observa-
tions together constituted a sufficient basis for an expert opinion as to
the probable rock formation which had been present in-the roadbed
prior:to the excavation (Tr. 37—41) The Board accepted Dr. Nelson’s
testunony and the appellant is in no position to, in effect, impeach-its
own witness because some of the testimony offered and accepted is no
longer regarded as favorable. :

The.appellant refers to thé on site inspection as ha,vmg shown qulte
vividly tha,t ‘there ‘was a great quant1ty of roek in both 51des of the’
s The followmg colloquy on cross examinatlon reveals ‘the’ 1mportance Dr Nelson ascribed
to elevatmns (Tr. 46): “{Q] And you only located this partmular hard substance in three
different areas. [A]l That is correct, and they zrre very cntlcally located from the stand—

point of elevation and the stratification of the rocks in that region, ‘ak my technical’ reéports
have shown and as we have testified earlier today.”
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cub above the ﬁnlshed 1oadway and avers that a great deal more rock

* was visible at the site (contending also that this rock once existed in
the cut). A detailed. discussion of the results of the on site inspection

would appear to serve no useful purpose. At no time did-Dr. Nelson -
suggest. that the remnants of rock which he stated were visible on the

slopes occurred at a different elévation than that to which hehad tes-

tified previously that morning. Some two miles from the roadbed an

outcropping of rock was clearly in view. The outcropping, however,

was clearly discontinuous as it was in the immediate vicinity of a

gravel pit'in’ which’ there was no‘evidence of rock having occurred at

the same elevation (Tr 201, 202). The inconclusive nature of the site

visit is well illustrated by the fact that the following day the appellant

offiered ‘in ev1dence a sample of rock (Appellant’s Exhibit No:11)

taken from an area estuna,ted to be 2 miles from the job site (Tr. 150~
152) but none from the gre‘mt quanmty of rock a,lleged to be Vlslble atk
the sﬂ:e it

Roclc E mccwatwn Perfo"rmed as Vohmteev" ‘

In an eﬂ’ort to avoid the consequences of havmg excavated a large
quantlty of rock for which the contract makes no provision for pay-
ment, the appellant asserts that any rock excavation performed below
subgrade was either done at the specific direction of the Government. or
with its full knovvledge and acquiescence. According to the appellant’s
counsel the Government engineer at the site, the Assistant Regional .
Engineer and the contracting officer all admit that there was a water
problem, that they knew about it, and that the contractor was instructed
to raise the elevation and to backfill with select material. g

- The appeal record, however, is entirely devoid of evidence to show
that during the period in question (May 27 to June 5, 1964) the Gov-
ernment was chargeable with knowledge of a water problem or was
involved in any way in the contractor’s decision to proceed in the
manner that it did. None of the appellant’s witnesses so testified. Gov-
ernment witness Pauley specifically denied any knowledge at that
time of a. Watér problem between Stations ‘255+50'and 261+50 (Tr.
- The friable nature of some of the material- pu1p0rted1y represenﬁng remnants of the
rock ledge visible at the site may have been due to the effect of ‘weather (over 15 months
-elapsed between the time the excavation was completed and the date of the site:visit). The
-effect of weather upon the hard substance encountered-in the area in question -was-dis-
cussed in Dr. Nelson's report .of November: 27, 1964 (Exhibit No. 8). It is. to’ be noted,
however, that the: Law Engineering Testing Company did not consider-that ‘any rock was

visible from a surface.éxamination of the site wheén ‘the test borings reported in its letter
-of November 17, 1964 (Hxhibit No. 5) were made (principal opinion, note 47).
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252). He acknowledged that a humping problem later developed in
 this portion of the roadway due to the presence of excess moisture (Tr.
272, 278) and that at a meeting held on the job site on July 16, 1964,
in which the contracting officer and Messrs: Horton, Taylor, Pauley
- and Kean all participated, the latter was instructed to take action
designed to overcome the humping problem (Tr. 253, 254). Govern-
- ment witness Taylor related his testimony to the same meetmg (Tr
802) as did the contracting officer (Tr.-321-323)..

The contractor was on notice that no one other than the contractmg
officer had authority to make changes in the terms of the contract.
Notice to this effect was given at the-pre-construction conference (Tr.
324, 325). 'The limitations upon the authority of Government. Tepre-
sentatives other than the contracting officer were underscored in an
episode involving a Government engineer ass1gned to the job (Tr.
308). There is no reason to doubt that the contractor fully understood
that only the contracting oﬂicer had authorlty to make changes in the
contract, which he was not given an opportumty to do in this. case.

In the absence of any evidence Show:mg> or tending to show that the
‘Government, participated in any way in the contractor’s decision to
excavate below the subgrade and taking into account the testnnony of
Dr. Nelson that the rock ledge extended 314 feet below the finished
1oadbed as well as his uncontradicted testlmony that Mr. Kean had
informed him that the excavation had occurred to that’ depth ‘the

- Board ooncluded that only 548.91 cubic yards of the excavation de-
picted on ‘appellant’s cross-sections represented-rock occurring above
the’ Subgrade The Board then determined that the contractor was
‘entitled to payment for that quantlty at $10 per cubic yard, as specified
in the contract (principal’ opinion;: p. ‘25, notes 1 and 4). As to-the
balance of the claim for rock excavation the Board:concluded that in
proceeding. with the.work below subgrade without consulting with
the Government or affording it an opportunity-to- determine what
course of aetion should be followed with respect to any water problem
that may have-existed, the contr actor was performing work on its own
volition for which the. contract makes no- provision: for payment. In
refusing to recognize any claim for work performed in such circum-
stances, the Board was adhering to a well-established rule which both
the courts®® and the boards ¢ have consistently followed. In Zhe
Woodcmfzf Corporation v. United States (note 15 supra), the court ‘
stated. the rationale for the rule in the followmg terms at pa,ae 103 :
15 The Woodcmjt Oorpmatwn V. Umted States, 146 Ct CL 101 (1959)

16 Ohester Barrett, @/b/a The American Tunk:Compeny, IBCA-429-3-64: (Ap1 11 7 1966),
:on. motion for reconsideration, 66—1 BCA par 5503, ané cases cited.- .
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“As the plaintiff must adrmt, the additional costs were wltra con-
tractum. Therefore, to win their recovery some extrinsic promise,
implied or express, must be shown, such as an inVoluntary and com-
pelled compliance, an allowed extra or a change in the contract. But
an expendmure could not be mvoluntaly and compelled Wlthout a
previous protest to the contracting officer; J. 4. Ross & OOmpang/ V.
United Stwtes, 126 Ct. CL 323,329 (1953); and under the contract he
alone could. bmd the defendant to an.extra or a ohange *ow ED

Dec@swn o

In 1ts earher declsmn the Board noted some but not all of the con-
tradictions in the appellant’s evidence to which we have referred in the
course of this opinion. It found nonetheless that there was sufficient
credible evidence before the Board to- warrant a determmatlon that a
quantity. of rock was excavated for which payment should be made
(principal opmlon, p- 22). Besides the evidence specifically. relied upon
by the Board in the earlier decision; we note that the Government
engineer primarily concerned with the project -acknowledged that
there were few fissures in the hard substance shown to him on May 28,
1964 (Tr. 234), and that the substance removed by blasting from the
ditchline for which rock payment was authorized was similar to the
type of material introduced into ev1dence by. the appellant at: the
hearing (Tr. 266). '

... The appe]lant asks rhetorlca,lly how the Board can defeat the only
eyldence_ of quantity based on actual field measurements by speculation
and assumption and reconstruction made enly in hindsight. The:short
a,nswel{ to this is that this problem is entirely of the appellant’s choos-
ing. If the claim had been presented in a timely manner,: it could
" have been promptly investigated by the Gevernment personnel con-
cerned. Rather, for almost three months the appellant chose not to
present a question to Mr. Pauley’s superior which,:if favorably. re-
solved, would entail an increase of 5,000 percent over the amount other-

wise payable in accordance with. its bid price. -
" After careful consideration of the entire record, we conclude that
the appellant has failed to show that. our earlier decision should be
- modified in any respect. Accordingly, appellant’s' motion for recon-

sideration of our decision of November 9, 1966 is hereby denied.-

. WILLIAM F. McGraw, Member.

WECONCUR il R
Deaxn F. RATZMAN, Oham’mam
Arraur O. Avien, Alternate Member.
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LAWRENCE EDWARDS

A-30696 ;

A-30705 . Decided April 21,1967

Grazmg Permits and Licenses: Cancellation and Reduct10ns—~Grazmg
" Peymits and Licenses: Range Surveys -

On remand of a case involving the award of grazing privileges on an annual
basls ,the ‘applicant can introduce evidence to show - that the grazing
capacity of thé range has improved since the date of the range: survey on
which the contested award was made; however, a reduction in grazing

privileges based on a range survey will not be changed unless the appli-
cant can demonstrate why or in what way the range survey was in error.

Grazmg' Permlts and Llcenses Generally

‘Where lands Whlch become. addltmnally available for dlspos1t1on of grazmg
privileges consist of isolated tracts of small carrying capamty, the limited
grazing privilegés will be disposed of on the basis of good range practme

" and past ‘usage n accordance with a provision of the Range Code rather
than on 4 standard of customary use fixed: by a State Du'ector where appli-

--cation. of the standard-is fruitless in view of use of the tracts under

.- -allegedly invalid subleases.or transfers,

| APPEALS FROM THE BUREAU OF LAND MANAGEMENT

- Lawrence Edwards has appealed to the Secretary of the Interior
from-a decision dated June 28, 1966, 0f the Acting Chief, Office: of
Appeals and Hearings, Bureau of Land Management, which affirmed
so much of a decision of a hearing examiner as sustained 4 reduction
of his grazing privileges and set aside and remanded so much of that
decision as awarded him grazing privileges on lands recently made
available for administration by the Bureau of Land Management
pursuant to the Taylor Grazing Act, 43 U.S.C. Sec. 315 ¢f seq. (1964).
Bert B. Boughton and Francis L. Henning, holders of grazing privi-
leges in the area under consideration, intervened in the proceedings
below but have not appealed from the Acting Chief’s decision.
~ This case is a continuation of one previously before the Depart-
ment as a result of an effort by the district manager; Miles City, Mon-
tana, to effect a 24 percent reduction in grazing privileges found
necessary to conform the qualified demand of the West Side Area of
the Big Dry Grazing Unit to the grazmg capaclty of the area in ac-
cordance with the results of a range survey.

When the earlier proceedings came before it, the Department held
that the reduction had been made under a provision of the range
code (43 CFR, 1960 Supp., 161.6(f), now 43 CFR 41114-8(a)) re
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qulrmg that regular licenses and permits proper]y issued be reduced
on an equal percentage basis and that the. appellant had not been
notified of an additional reduction of his privileges in excess of 24
percent or of the basis for it. Accordingly, the Department, set aside
the decision of the Director insofar as it reduced appellant’s grazing
privileges by more than 24 percent and remanded the case for further
action if his grazing privileges were to be reduced by more than 24
© percent, Lawrence Edwards, 69 1.D. 95 (1962).

This appeal arises from the district manager’s decisions of March 11,
1968, and February 11, 1964, in which he attempted to meet the terms
of the Department’s declslon

The Department. had first held tha,t the appellant had not shown
that the reduction of 24 percent was improper and that evidence that
the appellant had. conrtmued to graze the same number of cattle as he
had previously grazed and. tha,t a grazing trespass had been commlft-
ted in the area did not prove that the range had the capacity to SUS-
tain without i 1113ury the amount of grazmg previously permitted or
that a reduction in the amount was improper. It went on to point out
that ‘the appellant and his brother, King Edwards, derived their
grazing privileges from the original operation of Mrs George Ed-
wards and Sons, which in the area in question was . -entitled. to 846
animal unit months (AUM’s) of Federal range use, that the actual use
in the years immediately precedmg the manager’s decision had been
796 AUM’s, of which the appellant had used 580 in his. cattle opera-
tion and his brother had used 216 for sheep and horses, that the two
~ operations were separate and that the a,ppellant had operated as an
individual. It then found that allowmg the appellant only 348 AUM’s

constituted a 40 percent reduction in his use and that the proposed al-

+ location of ‘301 AUM’s to King Edwards, while resulting in a total
24 percent reduction on the brothers’ combined use Wae, in effect, a.
40 percent increase to King Edwards over his prior use in the area.

Upon remand the manager apparently decided not to attempt to
sustain the propriety of his first division of the Edwards’ privileges
but instead applied the 24 percent reduction to the privileges that
each of them had been authorized to use separately. He concluded that
the appellant was entitled to, 72.86 percent of the original grazmg
pr1v11eges or 468 AUM’s and ‘that hlS brother should recelve the Te-
maining 27.14 percent or 175 AUMs.

+On appeal to the hearing examiner, the appellant contended that
no reduction.at all should bé imposed on his grazing privileges and
that the Department’s decision did not preclude him from offering
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evidence to support this contention. Over the objection of the Bureau
(Tr. 24—28), the hearing examiner permitted him to introduce such
evidence as he had, which consisted of arguments similar to those
presented at the ﬁrst hearing, .., that his use of the range at his
previously established rate and the good condition of the range and
his cattle under such use demonstrated that the range could carry
more than what the range survey showed. The hearing examiner held
that the issue had been disposed of by the Department’s first decision
and that in any event the evidence did not show Why or in whiat way
the Tange SUrvey was 1n error or what the carrying capaclty of the
area should be,

Such evidence is necessary before a determination of grazing capac-
1ty will be made. N. J. Meagher and Oompany et al., A-30612 (Decem-
ber 12, 1966) ; Melvin Adams, A-30406. (November 1, 1965).* We
eoneur 'in the hearlng examiner’s conclusion that the appella,nt’s evi-
dence does not. demonstrate error in the determination of the carrying
capacity of the range as shown in the range survey upon which the
district manager relied in awarding grazing privileges.?.
~The second issue in the appeal concerns the disposition of grazing
privileges on part of one and all of three disconnectéd tracts, lying
f\long the shoreline of the Fort Peck reservoir, which were transferred
in 1962 from the Department of Defense to the Department of the
Interior for the purpose-of admlmsterlng them for grazing (Tr. 54).
The grazing capacity of the tracts is as follows: No. 398—27 AUM’s;3
No. 452—12 AUM’s; No. 518—7 AUM’s; and No. 520—14 AUM’s (Tr.
52-55). The dlstrlct manager awarded tracts 518, 520, and 452 to
Henning, the hearing examiner found they should go to Lawrence
Edwards, and the Acting Chief held that a hearing was necessary to

2This conclusion makes it unnecessary to decide whether the introduction: of evidence
bearing on the grazing capacity- of the range should have been permitted. However, it is
our view that the evidence was properly admitted. The licenses issued appellant and other
cattle and sheep operators were issued annually. Thus, there is the possibility that .the
condition of the range may have changed so that a range survey made in 1954 would no
longer be valid in 1967. While a licensee cannot relitigate issues that have been settled in
prior proceedings, 43 CFR 1853.1(d), he ought always to be allowed to show what current
conditions are and how they affect his rights to grazing privileges.

2'We may pote that appellant’s argument that his continued use of the range at his pre-
viously authorized rate shows that the range can handle such use ignores. the fact that
other users have been operating with a 24 percent reduced rate. Also, it ignores his own
testimony that there is forage available between the high and low water marks of the Fort
Peck reseryoir which is used by the livestock but is not included in the area of the range
survey -(Tr. 126-128; 96-99). The availablhty of this forage would fluctuate with the
water level.

3 BEdwards -and Henning have agreed that neither has any interest in the larger portion
of tract 398, 201 acres, which is separated by an arm of the reservoir from the smaller
portion of it, 43 acres, adjoining their grazing area. The larger portion is the area which
Boughton Wants to lease,
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determine who should have them. The available portion of tract 398 has

apparently not been awarded at all (Tr. 52-54), but the examiner

concluded that it should be awarded to the a,ppellant

~ The pertment recrulatlon prov1des ‘

¥ * Any land within the extemm boundaues of a arazmg district made avail-
able for admunstratlon by the Bureau of Land Management * *. = after. the
grazing privileges in the area embracmg the land have been ad;udmated will
be administered in aceordance with customary use §o far as such administration:
- may be practmable and consistent- with good range mana«rement 43 CFR 4111
3—2(d) ). : ‘ :

The State Dlrector in a memorandum dated \Iay 5, 1961 (Exh1b1t
G-2), instructed the 3-district managers in whose districts tracts such
as these were situated to award grazing privileges to those who had
leased them fror the Corps of E Engmeels under one year leases termi-
nating February 28, 1961. It appears that tract 452 was leased to King
Edwards in’ 1960—1961 while tracts 518 and 520 were ledsed to Mmme
King. Tawrence Edwards claims that he used the three tracts in the
crucial year under sublease from or agreement with the lessees. Hen-
ning contends that as part of his purchase of the King ranch in Jan-
uary 1960, the ngs (Minni¢ and Kenneth) assigned to him the pref-
_érence to have grazing pmvﬂeges in'tracts 518 and 520. He s says that
Lawrence Edwards’ use cannot be recognized: because it was ‘made
without the-consent of the lessor; which'is required under section 6 of
the lease before the lessee can transfer, a531gn sublet or grant any
interest in the premises. As the hearmg examiner pomted out, there
is some questlon that a use for one grazing season would constltute

“customary use” within the meanlng of the regulation. It is not, how-
ever, necessary to decide that issue since it does not seem relevant here:
1f Lawrence Edwards does not qualify because his sublessors did not
obtain approval of the sublease to him; it' would seem that Henning is
equally disqualified because he has offered no evidence that the lessor
consented to the transfer of the leases to him, assuming that they were
_conveyed to him as part of the sale of the King ranch.

Furthermore, the amount of grazing priviléges to be disposed of
. is quite small—33 ATUM’s on the three whole tracts plus perhaps 4 on
. the-partial tract. The appellant and Hennmg appear to be the only
 ones concerned. It would seem that in the circumstances an alloca-
~ tion’ on the basis of good ra,nge practices would be prefemble to at-
tempting to distribute the privileges on an ana1y51s of either the legal-
ity of the subleases or. the hapchance of use’in one year when appar-
ently actual use has been made m prlor years by all those who had
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pr1v11eges in the area (Tr. 104—105) In fact, an attempt.to apply the
one-year customary use standard fixed in the State Director’s memo-
randum of May 5, 1961, would lead nowhere if it is assumed that the
subleases to appellant and the transfer to Hennings cannot be con-
sidered because they.‘ were not approved. The memorandum establishes
- “customary use” as “that use made by the livestock operations of the
lessee whose [one-year] lease terminated February 28,71961.” Where
the lessee sublet his leased area during that year, he obv1ously had no
livestock opemtlon on the land which could establish a.“customary -
use.” The only livestock operation during the period would have to -
be that of the sublessee or transferee, but if his operations cannot be
considered because the sublease or transfer was net approved, then
there was no customary use within the purview of the State Director’s
memorandum. In the. circumstances, the use to be made of the land
would have to be determined in accordance with the general language
of the applicable regulation quoted earlier. That regulation, it will be
noted, provides for dlsposa,l in accordanee with customary. use. only
Where it. will “be practical and consistent with good range manage-
ment.” Therefore, the Acting Chief’s direction that the case be re-
manded for a hearmg on. the issue of customary use is set aside.

On the basis of prior use by the King Ranch, now held by Henning,
and the. Tocation of the tracts it is concluded that tracts 518 and 520
should be, and they are awarded to Henning while the grazing privi-
leges on tract 452-and the dlsputed portion of tract 398 are:awarded to.
Lawrence Edwards.

. Lawrence Edwards has also appealed to the Secretary of the Interior

- from a decision dated July 13, 1966, of the Acting Chief, Office of
Appeals and Hearings, Bu_reau of Land Management afﬁmnmg the.
dismissal by & hearing examiner of his appeal from a decision of the
range manager, dated January 24, 1966, and supplemented February 8,
1966, denying his application for grazing privileges for the 1966 sea-
son. : . : , o
The allocation to Edwards was the same as that made in prior years,
which was the subject of the appeal just discussed. Edwards says.that
his appeal is based on the same issues involved in the first appeal and

is made to keep the issues alive and to prevent his claims from becoming' o

moot. His appeal was dismissed on the grounds that it raises only
issues which were adjudicated in a‘ proceeding mvolvmg the same
privileges, parties, and base property. The district manager allowed,
Edwards 580 AUM’s, but pointed out that this amount was in excess
of the grazing capacity of the Federal range to be used but was allowed
pending final disposition of his earlier appea,l
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We need not now cons1der whether appellant was required to appeal
from the district manager’s decision to protect his pending appeal from
a similar decision for a prior year. Edwards relies upon the same
grounds in this appeal as he did in the earlier one, and his conteéntions
have been carefully considered in the first part of this decision. The
year for which he has appealed is past and the issues moot as to that
year. Future applications will be adjudicated in light of this decision.
The appeal is considered as having been oombmed with the ﬁrst one and
isdisposed of in the same way.

Therefore, pursuant to the authority delegated to the Solicitor by-
the Secretary of the Interior (210 DM 2.2A(4)(a); 24 F.R. 1348),
~ the decision of the Bureau of Land Management dated June 27, 1966, is
affirmed in part and reversed i in part and its decision of J uly 13, 1966,
is Vacated o

Ernesr T, Howm,
Assistant Solicitor.

% . LESTER J. HAMEL .
A—30745 o Decz’ded Moy 8, 1967 R
Color or Clalm of Title: Generally——Words and Plirases

A color ‘of title clalm ‘cannot be iniitiated on land w1thdrawn pursuant to a
" statute grantmg land in aid of construetwn of ‘a railroad; such land 1s not
“‘“public land@” Wlthm the meamng “of the. Color of T1t1e Aot ‘

Color or Cla1m of T1t1e ‘Good Fa1th

Land ceases to be held in good falth in peaceful advelse possessmn under
the Color of Tltle Act when the holder learns that he does not have tltle to
-the land.

Railroad Grant Lands

“Legal title, although not 1ecord title, to granted lands passes to a railroad
under a railroad land grant act upon the filing of a map of definite locatlon.
of the railroad and such title is subject to divestiture by adverse possession
under state laws prior to the issuance of patent to the granted lands.

Railroad Grant Lands

_Where a rallroad has lost title to granted but unpatented lands as a result
- of adverse possession; a release filed by the railroad pursuant to the Trans-
portatlon Actof 1940 reconveys or relmqulshes nothing to the Umted States

Raﬂroad ‘Grant Lands

Although the- title of a -railroad: to unpatented granted land may have been
extinguished by- adverse possessmn, ‘the Department has no authority in the
absence of 1eg1slahon toidsue’a patent to the land to the adverse possessor, |
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APPEAL FROM THE BUREAT OF LAND MANAGEMENT

. Lester J. Hamel has a,ppealed to the Secre'tary of the Interlor from
a decision dated September 21,.1966, by the Actlng Chief, Office. of
Appeals and Hearings, Bureau- of Land Management, which. aﬂirmed a,
decision of the Sacramento land office rejecting his class 1: clann under
the Oolor of Title Act, as amended, 43 U.S. C. 88 1068—1068b (1964) for :
- lot 9, sec. 15, T.8 N.,N.2 E.,, M.D.M.2 :
Sectlon 1 of the: aot as amended 437. S. C g 1068 (1964) 5 prov1des in
‘pertinent part as follows: - _ , . »
_ k® % the Secretary of the Interior ( a) shall, Whenever it shall be shown -to

his satisfaction that a tract.of public 1and haq been held ‘in good faith: ‘and.in. .-

peaceful adverse possession by a claimant, his aneestors or grantors, ‘under
claim or éolof of title for more than twenty years ® % *'jgsue a patent * ¥ #

In his application, which was filed on March 23, 1964, Hamel traced
his chain of title back to a deed to a predecessor Wluch was executed
on September 15,1919, He stated that he first learned that he did not
have title to the land on April 13,1959. ' o

The land office rejected his application in-a decision dated April 22,
1966. The reason given was that pursuant to a letter dated December ~
23, 1864, from the Commissioner of the General Land Office to the
register and receiver of the-land office at: Mar'ysvﬂle California, the
entire township in which lot 9, section 15, Is situated was withdrawn
for the purposes of the act of J uly 1,.1862, 12 Stat. 489, as amended.
by the act of July 2;,-1864, 13 Stat. 356 These:statutes’ granted to the
Central Pacific Railrdad Oompany certain odd-numbered sections of
land within certain limits on each side of a line of railroad to be bullt
by the company across Cahfornm The statutes provided that the com-
pany must designate the general route of the road and file a map of it
in the Department—

* % * whereupon the Secretary of the Intemor shall cause the lands W1th1n »
twenty~ﬁve miles of sald de51gnated route or routes to be withdrawn - from
preemptwn, private entry, and sale # ¥ 12 Stat. 493, 13 Stat. 358

The Wlthdravval that was dlrected on December 93,1864, was made pur-

snant to this provision. 7
~ The land office stated that title to-lot 9 sec. 15, presumpmvely vested
“in'the rallroad when the road locatlon was deﬁmtely fixed; however, no

L Hamel prevmusly filed a class 2 claim under the same statute for the same’ land It
was finally rejected by a Departmental decision dated September 17, 1962 (A-28830). Hamel
brought an action to have the decision reviewed, but the action was dismissed on the
ground- that action.on ‘class’ 2 ‘claims:is committed to the discrétion of the Sééretary and
therefore is not. subject to judicial. review. Hamel v. Nelson, 226 F. Supp. 96. (N.D. Calif,
1963) The court coutrasted actmn -on class 1 clajms, which the court: characterized as

mandatory. =
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patent was ever 1ssued to the raﬂroad or any hst or selectlon of the 1and
by the railroad approved. Consequently, whatever interest the raﬂroad
had in the land was relinquished when it filed on October 28, 1940,.a
release pursuant to section 821 (b), Title 1TT, of the Transportatlon Act
of 1940,49 U.S.C. § 65 (1964) The release was approved on December ,
28, 194:0

Subsequently, on Aprll 14, 1953 the Secretary issued an order whlch
reciting that claims to certain descrlbed lands, including lot 9, sec. 15,
within the limits of grants to certain railroads had been released made
'~ the lands “available for disposal, use and management under- the pub-
lic land laws * # *”in accordance with a time schedule set forth in the
order. 18 F.R. 9378. L

The land office held that a valid color of title clalm could be 1n1t1ated
only from December 28, 1940, when the railroad’s release was approved
or from the times speclﬁed in the order of April 14, 1958, and that in-
either event, since Hamel learned that he did not have tltle on April 13,
1959, the 20-year period of adverse possession required by the Color of
T1tle Act could not have elapsed It therefore re] jected Hamel’s apph—_
~ cation for thisreason.

In his appeal to the D1rect01 Hamel questloned the conc]usmn that
the Color of Title Act does not apply to railroad grant lands for which.
patent has never been requested by the railroad. He also questioned the
assumption that the 20-year period must have run entirely after 1940
or 1953 and the relevance of his becoming aware in 1959 that the Gov-
ernment claimed the land. As an alternate ground, Hamel asserted that
the railroad had acqulred vested rights in the land which could not be
defeated by inaction in the issuance of the. patent to-the company, that
he and his predecessors extinguished the railroad’s rights by adverse
possession long before 1940, and that the release executed by the rall—
road in that year could not aﬁeet his rlghts ,

In its decision, which is the subject of this appeal, the Oiﬁce of
Appeals and Hearings agreed that the railroad had rights to lot 9,
sec. 15, prior to filing its release but held that it never had legal tltle' ,
which at all times remained in the United States, and that all interests
of the railroad reverted to the United States when the release was filed.
The Office: concluded that neither Hamel nor his predecessors could at
any time ‘have aoqmred the legal tltle to lot 9, sec. 1b, by a,dverse_
possession..

“The Office of Appeals and Heamnas held as to Ha,mel’s clalm under
the Color of Title Act, that the act apphes only to vacant, unappro-
prla,ted publicland, that the land n questlon was not pubhc land When
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Hamel’s claim was initated on September 15, 1919, having been with-
drawn for railroad purposes, and that the land was not subject to the
act until it was restored to public domain status by the order of Aprﬂ
© 14, 1953. Tt held too that the statute requires an adverse possessmn to

be in good faith and that Hamel’s good faith possession terminated
" when he learned on April 13, 1959, that title was in the United States.

In his current appeal Hamel incorporates the contentions he made
on his prlor appeal and emphasizes his conterition that by his adverse
possession he in effect stepped into the shoes of the railroad and 1s
entitled to the issuance of a patent as a ministerial act. ‘

Hamel’s alternate contentlons are, of course, 1ncon51stent with each
other. His argument as to adverse possession’ agamst the rallroad
amounts to an assertion that he is the successor in interest, of the rail-
road and stands in the position that the railroad occupied prior to the
filing of its release. The railroad’s position at that time was that of a
grantee of public land who had the right to have the grant confirmed
by the issuance of a patent, and not that of a-color of title claimant who
has no rights other than those conferred by the Color:of Title Act. The
conditions for securing legal title under the railroad grant statutes and
under the Color of Title Act were and are completely different.

This case originated with Hamel’s filing a class 1 claim under the
Color of Title Act and his successive a,ppea,ls have been taken from the -
rej ectlon of his claint. There is no question but that the rejection was
proper since Hamel’s cla,lm clearly does not ‘meet the requirements of
the statute. The statute recognizes only a claim to a tract of “public
land.” The term “public land’,’ as used in the statute does not include
withdrawn land. See Beaver v. United States, 350 F. 2d 5, 10, 12 (9th
Clir. 1965) ; Solicitor’s opzmo%, 72 1L.D. 409 (1965) The Department
has held repeatedly that s color of title claim cannot be initiated on
withdrawn land. Olaude M. Wzllmms, Jr. et al., A~29928 (March 26,
1964), and the numerous cases therem ‘cited. Slnce lot 9, sec. 15, had
long been withdrawn for railroad purposes at the time When Hamel’
predecessor first acqun"ed color ‘of title to the tract by virtue of the
deed executed on September 15, 1919, a color of title claim could: not be
initiated until the land was restored to public land status.

The' approval of the release filed by the Central Pacific Railroad
Company pursuant to the Transportatlon Act of 1940 lifted the with-
drawal of the lands released and restored them to the status of vacant,
unappropriated public lands, subject only to other withdrawals Ea/rl
Crecelouis Hall, 58 1D. 557 (1943); Floyd Hamilton, 60 1.D. 194
(1948). However, this did not automatically make them subject to
disposal under the public land laws. They were not available for such
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‘ ‘dlsposal untl] some: further step was taken Id. Such. actlon was not
taken until the Seeretary s.order of April 14, 1953. There may be a
questionwhether.the initiation of a color. of title clalm must wait upon

“‘such-action orcan be made-following approval of a release: However, it

is not necessary to decide this question, for even if Hamel’s claim-could

be.considered ‘as.originating. on: December 28, 1940 he did not have

- the requisite 20 years of good faith adverse possession thereafter :

.. The Color of Title Act requires the: holdmg of a tract of public land '

'good faith” in peaceful adverse possession for more than 20 years.-

- There.can be.no holdmg in oood faith- where the holder knows that he
«does not, have title. H. efnshaw V. Elhnelcer, 56 L.D. 241 (1937 ) Nora:
Beatrice K. eZley Howerton, 71 I D, 429 (1964) To meet the require- -
‘ments of the statute there must have been an unbroken chain of holding
for more than 20 years before the claimant learns of his defect. i in title.

- Prentiss B Furlow,.70 1.D..500 (1963). Hamel learned of his. lack of
tltle on Aungust-13, 1959, less than 20 years after December 28,1940, -

. Apparently recognizing his inability to qualify under the Color of
Tltle Act, Hamel-has stressed on this appeal his assertion that he has
acquired by adverse possession the railroad’s rlghts to lot.9, sec. 15,
agthey existed priorto the filing of the release. He contends therefore

- that theissuance ofa. pa,tent to him is a mlmsterlal action which cannot

- hewithheld." , ' ‘

: Hamel. concedes that hls case “1s a novel one perhaps ” It s, mdeed

Although the Jaw on some aspects of his case- seems to be:well-estab-

. lished, it: appears to. be deﬁ(nent in -respects - necessary to solve his

;ploblem Cedt i : -

5The Supreme Court has held in. several cases that tltle may be
acqulred by adverse possession to lands granted to rallroads in-aid of
construction of their lines. 7oltec Hcmch Company v..Cook, 191 U.S.
832, (1908) ; Zowa. Railroad. Lcmd Co. v. Blumer, 206 U.S. 489 (1907) 3
Mzssoum Valley Land Co. v, Wiese, 208 U.S. 234 (1908). The Toltec
case, in fact, involved. the same statutory grant to the Central- Pacific
Railroad. Company that is involved here.. The rationale of. the cases is

- that upon the. definite locatlon of the, llne of the roads, “legal title, as
dlstmgmshed from an equltable or. inchoate interest” to the granted -
lands passed to the railroads. Desewet Salt Co.v. Tarpey, 142 U.S. 241,
‘249 (1891) Issua,nce of patent was not necessary. to transfer the tltle ’
A patent would snnply be.evidence that the grantee had complied with
the conditions of the grant and would be a deed of further assurance
of his title. 7d., 251. The title that passed to the railroad prior to
1ssuance of ) patent Was sufficient to ena,ble it to brmg an actlon in

g

265-783—67——3
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ejectment to oust one in adverse possessmn of the land Hence, the
statute of limitations WOh]d run against'the railtosd by otié in ‘adverse
possession of the railroad’s lend “Adverse possessmn therefore, may
be said to transfer the title as effectually as a conveyance from the
owner; it may be considered as tantamount toa conveyance i Tolteo
Ramch Oo v: Cook, supra at 538.- i ' '

i follows from ‘these Tuling thet Hamel’s p decessors doild’ have '
’acqmred title by adverse possession to Tot 9, sec.”15, after: the map of -
definite’ Tocation ‘of the Central Pacific Raﬂroad Company s line was -
filed, apparently some time in" 1864. Assumlng that they ‘did, they -
would have divested the railroad of its legal title to that tract as éffec-
tively asif the railroad had conveyed lot 9 to them, Tf this were so; the
railroad had no interest leftin the land which it could have reconveyed
or relinquished to-the Unlted Sta,tes by the release that 1t ﬁled on
October 28, 1940. BEE

Assummg still that Hamel’s predecessors had ecqmred the rallroad’
title to lot 9 by adverse possession, what was the effect of that action as
against the  United'’ States, which “still ‘has" the record - title? The
Supremé Court cases cited did not reach this question’ since in those
cases the lands 1nvolved had been: patented or certified: (the equlvalent
of patenting) ‘to the railroads or their successors and the controversies
were between the adverse claiméants and the holders of tecord title to
‘the lands. There is an indication in the Wiese case, supra;: that the
Department could not affect the title of the adverse possessors once it
was perfected Tn that case the tract involved wis'in the overlappmg
grants to the Union Pacific Railroad Company and the: Sioux’ ‘City
. and Pacific Railroad Company. In 1882 Union Pacific sold the tract

to John Japp who went into adverse possession of the land yntil 1891
When he sold the land to Wiese. Wiese continued the adverse posses-
sion, completlng the ten years of adverse possession required under
. State law to acquire title to the land. After sundry actions pertalan'
to the tract, the Department first erroneously issued a patent in 1897
to the' Mlssouu Valley Land Company as the successor to the Siotix
Clty railroad and then, : Upon a reconveyance, issued 4 patent in 1903
. to Union Paclﬁc and the Missouri Valley Land Compeny, ]01nt1y
: Of these actions the ‘court remarked '

e That the entry and hofldmg of the 1and by Japp % * % ynder’ the purchase by
- Japp in 1882 [from Union® Pac1ﬁc], and the contmued possessmn by W1e e after

he acqmred ‘thé land from'Japp; should be deemed to have been: advel ’che :

title and-possession .of the Sioux City Company, if the posséssion by: J4 :was not
that of g co-tenant, and such possession was uhaffectéd by the proceedings had'in
the land office subsequenit to 1882 ds not questloned ke um Valley Ltmd
Co. v. ste '208 U.S. 249 (1908) ' '
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The Supreme Court of I‘Jebraska, Whose ]udgment was aﬁirmed,
sald

L Defendants seek to ‘excuse the laches of thelr grantor [Sloux
C road] in assertmg s clarm to<the land; by allegmg that,’ up ‘16 the’ time' of"the

- final issuance of the-patent; the land in ¢ontroversy was: w1thm the exclus1ve'.
-jurisdiction of the Land -Department of the United ‘States: If the. .grant were: one;-
which the Department of the Interjor had paramount authorrty to determme ﬂllS:
-contentron Would be Well founded but as the grant in questmn was one» vm

praesent1 and as’the: land in eontroversy was Wlthm the place Hmits and ne

. within: the exceptions of the gran't the title of the ‘general government'was fully

divested by this:grant, and any! subsequent proceédings in: the: Interior: Depart-

ment should not and would not:toll the statute of - hm1tatlons Wiese; ¥:: Umon,' :
Pacific Ry 108NW 175,177 (1906). . : my el

The-only :case that.we have found Whlch ostensﬂalv dealt Wlth the
‘situation we have here, i.e., the assertion of title by adverse possession:
to.railroad grant lands record-title to which is $till :inthe United: -
States, is Phipps v. Stancliff, 222 Pac. 328, 836 (Ore. 1924): The land
in controversy there was included in:a grant to the Oregon and Cali-

fornia Railroad Company anid title passed to the railroad in 1871 upon =

the definite location:of the road. At that time plaintiff’s predecessor
was alleged to have been in adverse posséssion of the land and to-have
continued in such possession for more than the 10 year period required:
by the Oregon law.on adverse possession. In 1916, because of violations
. of the granting act, Congress passed the act of J une 9, 1916, revesting
-the United States with title to so much of'the granted lands as had not

been sold by the railroad prior to J uly 1,1918. Defendant was allowed

by theland office to.enter the tract in controversy as a homestead and he:
~ did-so on September 19, 1920, In his defense against plaintiff’s.action

U to ‘eject:him, defendant contended: thatthe United States:by the terms -

. of the granting act retained paramount title to the land and that, upon
.~ the assertion of title bythe 1916 act, plaintifl’s title was destroyed
-Upon the authority of the’ Loltec, Bhumer, and Wiese cases, supra;
‘the Oregon Supreme Court held that, if plaintiff’s allegations of ad-
* yerse possession were. true; his predecessor became vested in 1881 with
all the title of the railroad as.complétely as though the land had. been
conveyed to hlm by a deed from the rzulroad It followed the court
said : AR : e

kokswghiat it Was not the purpose nor WI’thlIl the power of Gongress by the
enactment of the- Ghamberlam-[‘errls [1916] -Act, to dlvest plamtlff of: Hig com-
-+ plete-and perfect title to the land in questlon ¥ ok ok and revesft the same. in ~1:he
: Umted States. .~ O :
' Plamtlﬁ bemg vested Wlth complete and absolute t1t1e to the land the asser~
tlon by ‘the otﬁcers of ‘the Land Department of the United’ States of JHrlSdlCtlon
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. .over the same is unauthomzed and a nulhty, and does not constitute any obstacle- ;
. to. the :exercise. of- the power and authomty of the state courts to hear and deter-
mine thls case.

- Despite 1 thls pos1t1ve languace, the court did not purport to'say Wha,t :

should ‘be, done about the defendant’s homestead entry. Of course; it

: could not. have directed the land office or the Secretary:to cancel the -
entry or to'issue a patent to the plammﬁ' since neither the Secretary -
nor any of his subordmates was 4 party in the case.' Just what the
court _thought should be. done about clearmg ‘the, entry of record the
court did not.say.
decisionwas issued on January 14,1924, the tract in-controversy had
been: patented t(}the defendant en Aprll 18,1922 (Patent No. 858785,
Roseburg 012316). Moreover, on the Subsequent remand of the case
in‘accordance with the court’s decision, a judgment was rendered on_

a verdict for the defendant finding that plaintifP’s predecessors had
-niotestablished. ‘title - by a,dverse possessmn Ph@pps v. Stcmchﬁ', 245

Pac. 508" (Ore: 1926). ' '

- ‘Wedo net havethén any case dea,lmg with Hamel’s sﬂ:uatmn, na,mely

©. an asseition’ of title: by adverse possessmn ‘to railroad grant lands

where record title to the land remains in the United States. This situa-
tion ‘seems to present an insoluble- problem Hamel claims to have ac-
quired the railroad’s title by adverse possession. This, we have Seen,
can’be dorie; however, the dequisition- of title to private property by
adverses ‘possession. is' a ‘matter:of State law to be determined by the -
State. Courts.: Since the railroad has by its release relinquished all -
claim’ to lot 95.sec. 15, it 'is not appzuent ‘how Hamel could brihg an
" action: in:-the'State courts agamst ‘the ‘railroad now. So’ far as this
© Department is:concerned, it has n6 authority to try the issue of adverse
“possession between Famel and the railroad. If the release had notbeen
filed, the Department might have been able to patent theland to the
railroad so that either Hamel or the railroad could try the title"quesl' g
_ tion in the:State éourts. But the release has been filed so there is no’
* basis upon which the Department could' now issuea patent to the rail-
road. If the Department were to-issue a patent to some other applicant -
undér some other law; Hamel mlght be ‘able to sue’him in the State
courts on the basis of his:asserted prior title by virtue of adverse posses-
sion. However, it is unlikely that any other person would wish to buy
_a Jawsuit by taking a patent to the Jand. It thus appears. thatthere is
a:dark: cloud: on the title to- lot 9; sec: 15 whlch precludes effectnre
dlsposmon of the land. - T :
In the circumstances, since a clear ]udlmal remedy seems to be laok—
_ 1ng, 1t Would appear that a lemslatlve solutlon to the problem should

In fact, however, it appears that although the-court’s
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be’ sought Stuch & Solutlon should consider Hamel’s possﬂole mterests
in the land.

Therefore, pursu'mt to the euthorlty delegated to the Sohcltor by
the Secretary of the Interior (210 DM 2.2A (4)(a); 24 IR 1348)
the ‘decision appealed from 1is afﬁrmed for the reasons stated in this

- decision but the case is remanded to the Bureau of Land Management
for the consideration and proposal of ‘special leglshtlon to resolve
the title problem as to lot 9, sec. 15 o

Epwirp WEINBERG,

D'epu‘ty Solzcitor.

ELGIN A MCKENNA EXECUTRIX
‘ ESTATE OF P. A McKENNA

© A-30580 Decided: Mag/ 12 1967

011 and Gas Leases Acqulred Lands Leases

Where JurlSdlCtIOD over. oil and gas depos1ts 111 land acqulred by -the Umted
. -States for m111tary purposes has been transferred by the Department of
- the Army to the: Secretary of the Interror and the land is:later declared
“'surplus pursuant to the prowsmns of the Pederal Property and Adminis-

trative Services Act of June. 30, 1949, such oil and gas deposits: are not sub-

- ject.to-leasing under the Mineral Leasing Act for: Acquired Lands because =

that act excludes from leasing oil and gas dep051ts in lands reported ‘as
surplus. : : & : -

011 and Gas Leases: Acqulred Lands Leases—Oﬂ and Gas Leases Dlscretlon
to Lease——Secletary of the Interlor ; : 5
‘Where the Secretary  has: agreed to a . plan 0 Temove- possrhle obJectmns

to the aunthority: of the, General Serv1ces Administration to sell ceitain oil

- and gas depos1ts and the deposits are disposed in; accordance with .the plan,
it'is'within his discretionary authorlty to reject offers to lease ‘the depos1tq
under the Mineral Leasmg Act for Acqulred Lands whether or not the salei

. was legally proper : : . . : :
011 and: Gas Leases: Acqmred Lands Leases—Oﬂ and Gas Leases Dlscletlon
-to Lease—Secretary of the Interior

The Secretary may. in the exercise of hlS dlscretlonary authorlty reJect non-

- competitive offers to lease oil and gas deposrts in acqulred lands if e deter-
"= mines that leasing would.be detrimental to' the public interest: Wlthout regald :
to- the propriety of the-disposition of -the deposrts under another “statute: -

APPEAL FROM THE BUREAU OF LANI) MANAGEMENT

» Elgln A. McKenna, Executrix, Estate of P. A, McKenna, as & sub- :
stltute for P. A. McKenna, deceased who orlo'nmlly took the appeal,
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~has appealed to the Secretary of the TInterior from a.decision dated -

December 17, 1965, of the Director, Bureau of Land Management,- - :

affirming the re]ectlon of 19 noncompetitive offers to lease for-oil and
gas filed by him pursuant to the Mineral Leasing. Act for Acquired’
~ Lands of August 7, 1947, 61 Stat. 913 , 30 U.S.C. § 851 et seq. (1964),
.for lands in the former Camp Breckmrldgn Military Reservation area -
in Kentucky on the ground that:the Department: of the Intermr has
no jurisdiction over the oil and gas deposits. . . :
The pertinent facts are not in dispute. The land apphed for was
“acquired by the United States in the 1940’s for use as a military reser-
vation. When oil began to be produced from lands adjacent to the
-reservation and-it was feared that the government land would be
subject to drainage of its oil. and gas, the United States acted to pro-
_teet its interests. The oil and gas could not be disposed of under the _
Mineral Leasing Act for Acqmred Lands (supra) because section 8
specifically excludes land set apart for military purposes from those =
- which the Secretary of the Interlor may lease. The land was leasable, .
however, under the inherent authorlty of the agency administering the
land, to ‘protect the United States against loss by drainage. 40 Ops.
Atty Gen. 41 (194:1) The Department of the Almy agreeing that this
~purpose could be best aceomphshed by the Secretary of the Interior,
_the latter, pursuant to-author ity vested in him by Executive Order No.

9337 -of April 24,1943; 8 F.:R. 5516, issued Public Land Order 729 dated - - -

Juhe 19,1951,:16 F.R. 6132, transferring jurisdiction over the oil and
‘gas deposfcs from the Department of the Army to the Department of :
the Intérior. :
This Department thel eafter 1ssued two leases covering a small
portlon of ‘the reservation, one in 1957 and the other in 1959. _
- On December 5, 1962, it appears, the Depu'tment of the Army, no
longer havmg use’ for: 1t reported all of Camp Breckinridge to the
- General SerV1ces Admnnstretmn as excess property.: General Services -
o Administration then declared it to be surplus on February 7, 1963.-
" On August 27, 1964, Gene1 al Services Administration requested this
Department not to issue 2Ny more. 011 and gas leases under the author-
ity of Public Land Order No. 729. In a letter dated December 10,1964, .
to Genel al Servmes Admmlstratmn, Administrative Assistant. Secre—
tary Beasley. agr: ced, but; asserted that the oil:and gas deposits were still
within the ]urlsdletlon of-this Department and could not be declared
surplus before ‘the Department found them to be exCess.

1TFederal Property-and Administrative Services Act of. June 30, 1949 § 202 (b) 63 Stat. . :

’ 384 as amended, 40 U S.C. § 483(b) (1964)
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General Servmes Admlnlstratlon did not accept the Department’ v
-view and offered the mineral inter ests in-the lands for sale.by sealed
bids to.be opened on April 15, 1965, '

General Services. Admmlstratlon then on December 91 1964: wrote
the Department that it felt Public Land Order No. 729 was no longer

effective, that the. oﬁ’emng had been advertised, and that the Depart— o

ment’s views might adversely affect the blddlnw or be regarded as
clouding the purchaser s title. General Services Adlmmstratlon there-
fore asked that Public Land ‘Order No. 729 be revoked.- ‘

~In a memorandum to. the Seoretary, dated March 11, 1960, the
Solicitor reviewed the issue and again concluded that Pubhe Land
Order No. 729 had transferred the oil and gas deposms to the Depart-
ment, that the transfer was not hm1ted in purpose or'in tlme, and that
the oil and gas deposits could not be’ dlsposed of until the Department
had found them excess toits needs.

In the course of attempting to reconcile their divergent v1ews, both
the Department and General Servmes ‘Administration came to believe
~ that if Public Land Order No. 729 were revoked it would terminate the

: Department’s jurisdiction over the. minerals regardless of which legal
view.prevailed on the surplus property question. Since General Serv-
ices- Admlnlstratlon desired: to conclude the sales it had undertaken’
and in order to remove any possible legal barrier to General Services -
Administration’s proceeding:as it wished, Public Land Order No. 8706
(30 B.R. 7754): was issued on June 11, 1965, revoking- Public Land
Order No. 729.and stating: that the oil and gas deposits in the lands
would be adiinistered by General’ Serv1ces Admlnlstratlon pendmg
then‘ dlsposal as surplus property.: L : :

“In:the meantime, McKenna filed 16 of his oil and gas 1ease offers on
- March: 16,1965, and 8 others later. In a letter dated March 31, 1965,
McKenna notlﬁed General Services Administration of his offers and
in’ another of Aprll 9, 1965, he proposed’ that General Services Ad-
ministration notify prospective bidders of his offers. On Aprll 15,

1965 General Services Admlmstratlon through its General- Counsel s '
re]ected Dis suggestlon on the ground that it had legal authorlty to L

- dispose’of the oil dnd’; gas 1nterests at issue.
. On July 9, 1965, General Services Admmlstratmn announced the

acceptance of bids and theé narnes of the successful bidders. On' the same
day the Eastern States land office re]ected McKenna’s offers on’ the
ground that the Department no longer had ]urlsdlctlon over the oil

re
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and gas deposits in the lands applied for and had, consequently, no-
authority to lease them. From the Director’s demsmn aﬁirmmg the:
‘land office, McKenna has taken this appeal to the Secretary
Shortly after the land office decision this Department in a letter
dated July 15, 1965, to General Serv1ces Admlmstratlon stated :
Wlth respect to the Camp Breckmrldge problem 1tse1f we concluded as you
know, that the Department should remove any basis for raising a legal question-
_as to the validity of those sales in which your agency decides to-accept bids or
resell. This was accomplished by the issuance-on June 11 of an order- revoking
Public Land Order 729 .of June 19, 1951. In this connection, * * * in view of

our revocatmn of Public Land Order 729, we recognize that the 1esponsﬂ)1hty
f01 acceptance or rejection of bids hes with the General Services Administration:

EO *,

A few days later, on J uly 21' 1965, the Depertment ina letter ’Co'
Congressman Carl Albert, reVlewmg the Camp Breckmrldge '31tua,— '
tion, wrote: _ ‘

.~ Since jurisdiction over oil and gas in the Breckmrldge lands has been tlans—
ferred to the General Services Admlmstratlon, that agency has been authorized:
to dlspose of “chose 0il and gas deposlts ok .

For these reasons * * ¥ Under Secretaty’ Carver, on Junme 11, 1965, issued
Public Land Order ‘3706 (30 F.R. T754), revoking Public Land Order 729, This:
removed any possible legal barrier to. General Services: Adniinistration’s ablhty
_ toproceed as'it wished. . :

- In his appeal McKenna argues that Public Land Order No. 729>
transferred control of the oil and gas deposits from the Department
of the Army to the Department of the Interior so that the Army’s-
subsequent declaration of “excess” did not encompass the oil and gas
deposits; that not until the oil and gas deposits were declared “excess”
by the Secretary of the Interior could General Services Administration:
declare the oil and gas deposits “surplus”; that once the landsin ques:-
ftiOn_W_ere no longer “set apart for military or naval purposes,” the.oil
and gas deposits: within them became subject: to the Mineral Leasing:
Act for Acquired Lands, supra, and that they remain so notwithstand-
ing the revocation, of Public Land Order No. 729; and that to permit
General Services Admlnlstratlon to. dispose of: the oil and gas would
be in’contravention of the Mineral Leasing Act for :Acquired Lands: .
and would exceed the authorlty delegated by Congress :

Since: the appellant has applied for acquired: lands oil and gas leases,
“his offers can be accepted only if the oil and gas deposits are subject
to disposition under the Mineral Leasmg Act for Acquired Lands. He
contends that the deposits caine under that act no later than December-
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5 1962 the da,te the Army S report of excess became final, and in sup-
port he quotes from. the Solicitor’s opinion of March 11, 1965:

% * gnce the land is no longer set apart for military or naval purposes-and
unt11 the oil and gas are found excess by this Department, the oil and gas will
‘be subJect to leasing’ under that Statute [Mineral Leasing Act fo" Acqmred
Lands]. . .

The. a,ppellant assumes that this statement contains a ﬁndmg that the
lands were no longer set apart for mllltary purposes. On the contrary ‘
‘it makes no such finding. It limited itself to commenting on what .
would be the result 4f that event occurred. ‘ ‘

He recognizes, however, that from the creation of the reservation
and up to at least that date, the Secretary had no authority to lease
the oil and gas deposfcs under that act, for, as we have seen, section 3
«of the act excludes from the depos1ts the Secretary may lease, “such
deposits in such acquired lands as are * * * set apart for mlhtary or

-naval purposes.” : : : ‘

He'i 1gnores, however, another prov1s1on a,t the begmmng of the same
:section 'which provides: : ‘

“Hxeept: Whele lands have. been * % % peported as surplus pursuant to the

P

jprowsmns of the Surplus Property Act of October 3, 1044, [?] * * * al] depos1ts of
;A oE ofl® %% Tand] gas * % % which are owned * * * by the United States
and which are within the lands acquued by the United States * % *-may be
leased by the Secretary * * *, :

In other words, oil and gas deposﬂs Whlch are. within acqulred lands
‘which have been deéclared surplus are not subject to leasing under that
act. As-we have seen the land in which the oil and gas deposits applied
for lie was declared surplus on February 7, 1963. From that day on
the Secretary had no authority to lease the oil and gas deposits under
“that aet.?: Accordmgly for thls reason alone the re]ectlon of’ the ap--
Ppellant’s oﬁers was proper.*

: ”The'Departmen’c has held that the . 1944 -act. “was almost completely repealed -and

‘superseded by the Federal Property: and Administrative Services Act of 1949 so that the

- -disposal of surplus property is now done under the latter act. Since the 1949 . act Is sub-
stantial]y ‘a rev1s1on and. ¢ontinuation of the 1944 act so far as the disposition of the
-surplus propelty of the Unitéd States is eoncerned the Department has interpreted section
8 of the Mineral Leasing Act for Acqulred Lands as excluding lands reported as surplus
munder the 1949. act *o® RN Duncan Milter, A—28949 (September. 10, 1962).

} 3Furthermore it is’ by 1o means certain that in the pemod from December 5, 1962 to
February 7, 1963, the lands were still not. ‘‘set aside for m1.11tary * ‘% % ‘purposes.” All that
‘happened on December 5, 1962, was the issuance of a final report declaring the land excess.
“While such a declaratmn is ‘a step necessary to the ultimate disposition of the land, it by :
itself works no change in status.of the land. Section 202(b). of the act of June 80, 1949,
supre fn. 1, provides that it’ shall<be the duty of each executive agency to care for and
‘handle the property it reports as excess. The pertinent regulation provides that the holding

(Footnotes continued on page 138)
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There is another reason, however, for affirming the Director. The
Mineral Leasing Act for Acquired Liands, as does the Mineral Leasing
Actj leaves to the discretion of the Secretary the determination:of
Wha,t oil and gas deposits are to be leased. Act of August 7, 1947, supra,
sec. 3,.80. U.S.C. § 352 (1964) ; Pease v. Udalt, 332 F.. 2d 62 (9th Cir.
1964) Haley v. Seaton, 281 F. 2d 620, 623626 .(D.C. Cir. 1960). It is
our conclusidn, that, even if the Secretary has authority to lease the
oil and gas deposits in accordance with appellant’s offers, the offers
should be. rejected in the exercise of the Secretarys discretionary
authority. : : ,

As we have seen, this Depa,rtment a,nd General Servmes Admlms—
tration engaged in a lengthy exchange of views to: determme Whlch
one had authority to dlspose of the oil and gas dep051ts n questlon
A,lthough the two. agencies were unable to resolve that issue, it was
agree'd that the revocation of Public Land Order No. 729 would remove
any basis for raising a legal questlon as to the vahdlty of the sales
which  Géneral Serv1ces Administration desired to complete. Only
after the order was revoked did General Services A dministration con-
sumimate the sales by accepting the bids. Having been fully informed
of the disposition proposed by General Services Administration: and
having. agreed that the Department could take an.action to remove
the legal issue, and having taken that step, this Department should
not now issue leases which would purport to dlspose of the same de-
positsto other personsunder another statute. ' o

Furthermore, aside from the dispute over who had the legal au-
thority to dispose of these oil and gas deposits, there was the questmn
of which method would best serve the public interest.” - -

In a letter dated March 2, 1966, to Senator Henry M J: ackson, the
Department wrote: . Cd :

As a matter of policy, we have generally favored leasmg rathe1 than sale of

- mineral resources underlying Federal lands, partly in the interest of consistency
with the pélicy established in the Mmeral Leasmg Aet of 1920 and partly be-

agency, that is, the agency which has accountablhty for the property involved (41 CF¥FR
§101-47.103-7) “shall retain custody and accountability for excess'and surplus real prop—
erty * #. * pendmg its transfer to a Federal:: agency for 'disposal.”
' Thus, W ile we need not decidé the pomt it may well be that the lands were still under
the Jurzsdlctlon of the Department of ‘the Army and set, apart for’ mllitary purposes after ’
they were reported €XCess. and even after they were declared sur plus B

4 This concluslon is not mcons1s1:en1: with the Department’s view that untll Pubhc Land
Order No..729 was revoked and the lands reported as excess ‘General Serwees Admlmstra—
tion had no authorlty to dispose of the oil and ‘gas deposﬂ:s The oil and gas deposrcs re-
mained under the Jur1sdlct10n of the Secreta1y of the Interior, but he could ledse them under
his, inherent authorlty aonly to prevent Toss ‘to the Unlted States bv dramage or threat of
dramage Arnold R. Gilbert, Belco Petro?eum C‘orpomtwn, A~29123 (January ‘14, 1963)
5'Act of February 25, 1920 sec, 17 ‘as amended 7‘7 Stat 782 (1960) 30 USC §226

_(1964)
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cause of the dlﬁieulty in determlnmg the extent and therefore the fair market
value of such deposits. Our. experience in this area has; of course,, related: pri-
mamly to public domain lands where, for the m(}st part t1t1e to the surface re- .
mains in the Umted States durmg and after. the peuod of mineral extractmn ;
We recognize that the situation might be dlﬁerent in the case- of acquned lands
in process of d1sposa1 under sulplus property procedmes PLasE T S

I g ', o Lok Py T g

The b1ds Wthh General Servrces Adm1n1strat10n recelved trom the oil ’and
gas ughts were’ cons1derab1y hlgher than had been ant1c1pated Future rev-
enues, if- Interior were to lease the deposits, were speculative. The ‘bulk of the
lands' offered by the General Services Administration had; not been: classified
as bemg on the-known: geologic structure of a.producing oil or. gas field, nor
could . they be under the existing condltlons Thus Interior would 1ot have been
able to lease the oil and gas compentlvely -Accordingly, ho bonus payments -
would have accrued to the Government if the demsmns had been made to lease )
theoﬂandgas : : RS : ‘ Pt

In the face of divergent- legal opinions, the absence of competltmn and bonus o
payments fer leasmg, the 1mp1ess1ve success of the sale procedule to: date and”i .
result, with Secretary Udall’s ultimate approval; Was a deasron to fac1htate the
General “Services' Admlnlstratwn_sale by removing the principal:techniecal ;bar-
rier. Accordingly, through the issuance of Public. Liand Order:3706; Publi¢:Land’
Order 729: was revoked -and the lands transferred- t0the ‘administrative juris-
diction of GSA: This: action had the: coneurrence: of ‘our Solicitor as-to:its: legsl
sufficiency in perm1ttmg ‘General Services :Administration to ploceed ‘By:letter
of July 15, 1965, howeve1 Administrator Kunott was: adv1sed ofour ‘continiiing
concern=over the-legal uncertainties 1nvolved and: the. need: ‘for ‘further Jomt '
study of the pohcy 1ssues whlch Would most certalnly anse in future cases S

: . Entirely aijart from' levai er veneral policy eonsiderations this' .transact—ien
seems to-us to have been fully Justlﬁed and.in the pubhc interest from the gtand-

mlmstratmn 8 sale proposal and to proposmg mstead that leg'lslatlve authorlza- ]
‘tion be sought for. competltlve leasmg However, takmg 1nto .account both the
uncertainties always. attendant . upon, leglslatlon and the ahsence of mfornia-
tion upon -which to est:.mate leasmg revenue, it Was; oncluded that, the Depart~
-ment Would not be Warranted in, contmumg to oppose General ‘Services, Admln-
1strat1on s acceptance of the bids it had recelved s ;

Thus it is clear that this Department had’ demded that it Was 1n'
the public interest to allow General Services Administration to han- -
dle the disposition of the oil and gas. It is clear that the Department
had concluded also that it would not be in the public interest in any
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event for the Department to have made the oil and gas dep051ts avail-
able for noncompetitive leasmg :
: Consequently, it having been concluded f01 both legal and pohcy
. reasons that the Department ought not to attempt to lease the oil and
gas depos1ts, it is 'well within.the Secretary’s d1scret10n to: refuse to

issue leases now. : o
A somewhat similar problem was at issue in Pease v. Udall, supra.

There the Secretary had refused to issue noncompet1t1ve oil and gas
leases to plaintiff under the Mineral Leasing Act, supra, for lands in
the Tyonek Reserve, an area withdrawn and reserved for the benefit
of Alaskan natives, but had decided instead to lease them competi-
tively pursuant to other authority. The District Court upheld the
rejection of plaintiff’s offers on thie ground that the land was not sub-
ject to leasing under the Mineral Leasing Act but only in accordance
with the act of March 8, 1927, 44 Stat. 1347, 25 U.S.C. § 898 (1964),
- an act providing for: leasing of oil and gas dep051ts in reservations.
or withdrawals created by Dxecutlve Order for Indjian- purposes. The
Court of Appeals held:

Appellant contends, for reasons ‘we need not discuss, that the Act of March
‘ '3 1927, has no: apphcatlon to.the Tyonek Reserve. Therefore; she contends, those
lands are. unreserved public lands as. to ‘which the Mineral Leasing Act applies.
Since she is- ‘the first qualified-applicant, she contends she is entitled as a matter
of rlght to.a lease without having to submit to competitive bidding., :
_'The initial difficulty with appellant’s position—and which we find dlsposmve-—
. is .that the Minersl Leasing- Act has consistently been construed as-leaving to
the Secretary, .within ‘his . discretion; a-determination as to what lands are to
‘be leased thereunder. Haley v. Seaton (DC -Oir., 1960) 281 . 2d 620, 623-626.
Here the détermination of the Secretary through the acting director of the
Buredu -of Land, Management ‘was that ‘“leasing of thege reserved lands for oil
and’gas ‘éxploration inder the Mineral Leasing Act would be inconsistent with
the public interest associated with the administration of‘the Tyonek Reserve.”
-Appellant protests.that the Department has, by its decision to solicit competi-
tive bids for the wsale of leases, determined that these lands were to be leased..
Havmg made such a determination, appellant contends the only guestion ve-
mammg is as to. the Act which properly COIlthlS the manner of leasing. If,
appellant contends the Mineral Leasmg Act is' the law ‘which properly controls,
refusal ‘of the Secretary to \proceed underthat Acti is arbltrary
“We dlsagree We rejéct dt the outset appellant’s complalnt that she was not
mformed in greater detail as to the grounds on which her petition was rejected. -
This is not a case in which some other apphcant ivas preferred. The policy of
“the Department, in our view, was made clear that it did not choose to lease to
anyone under the Mmeral Leasmg Act
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nation is not at all inconsistent Wlth a determmatlon that 1f ‘such "be legally
pernusmble, the interests of natives and the pubhc Avill Be: served by a saleiof.
leases: conducted under- the regulations relating to; the.leasing of, JIndian lands. -
Sueh ‘regulations include: provisions: not: only. for . compentlve b1ddmg but- for -
the ‘right ‘of the Secretary to reject all: bids:when he beligves the: mterests of
Indians will be best served by doing so. The dlfference in, the;nature and degree
of .the pubhc advantage ‘which would result:from leasing under one or the other
" authority is substantlal and constitutes & valid consnieratlon 1n the exerc e
discretion. - . L P
Irrespective of the propnety or lmpropnety of the: competltlve sale of: leases
under’ the Act"of March ‘8, 1927 (4" guestion: we do ot here reach), appellant
then' had no 1'1ght ‘to” compel a lease to-her under the Mmeral Leasmg Act, The
rejection; of her application; for:the. reasons ‘we have: _‘stated cannot be held ah
' arbitrary or othemse 1mproper exércise.of- dlseretlon S G

. Thus the. Department may properly in-its discretion refuse to issue
" Jeases to appellant because it believes leasing under the Mineral Tieas-
ing Act for Acquired Lands is not in the public interest; irrespective
of the proprlety of the sale of the 011 and: gas depos1ts by Greneral ‘
' Servmes Administration. o
“We conclude, then, that as a matter of law and as a proper exerclse
of discretion the appellant’s offers were properly rejected. .
Therefore, the decision of the Director of the Bureau of Land :
: 'Manaoement is afﬁrmed for the reasons herem stated. :

STEWART L. UDALL,
/S'ecretaf/'y 7 f the I ntemor

| DAVID W. HARPER ET AL
A—30719 . Decided May 15, 1967 ! .

' Mmmg Claims: W1thdrawn Land—Wlthdrawals and Reservahons Effect
o of

Mmmg claxms located on land w1thdrawn from such entry are null and-void ‘
ab ‘initio and will not be Vahdated by-the modlﬁcatlon or-revocation-of
the order of Wlthdrawal to open the: land thereafter to ‘mineral: entIy
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Mining"(}laims Determination of Validity—Mining Claims: Hearings
_;"No hearmg is requlred to” deelare mmmg Glidime void ¢b 'initio . whéte ‘the
r'eor(‘:ls of ‘the Department show ‘that'at’ the tlme of locatlon of’ the elalms

‘eland,wasnotopent beation: Y : ERR RS R

Mlnmg Glalms Loeatlon ST IRy
’ The locatmn of a valid: nnmng c1a1m vests [in the locator a present rlght of

b possessxon and’ where, because land ‘hag been: wzthdrawn from -such-entry;
a8 locator can‘obtain no present jnterest in the land:a: mlmng loeatlon on
wch’ “nd can be’ onlyanulhty i IR R ;

' “and_fRi;_séi-vé:{ ,

“tions: Generally » . .
Where, subsequent to: survey, 1ands have formed by acc1et10n in: front of 1ots
Whlch are part of-andrea: withdrawn frem entry under the: pubhc land;laws
1id placed ‘tnder thé administrative Junsdlctlon of.an agency of the Federal

igovernment, - the administerings ‘ggency:’ dequires sjurisdiction . over the
acereted lands, and thelands-bécomeisubject:te the:same: restmcted usage
rpes: - the landsto: W“hlch they are accreted :

Wlthdrawals and Reservatmns Eﬁect of

Aandg-which have been withdrawn: from: entry under some -or all of the pubhc
- land:laws Temain. 8o Wlthdrawn until. the revocation or modlﬁcatmn of the :
order of Wlthdrawal and it is 1mmaterlal whether the lands are pres tly
bemg, or’ have ever been used for the purpose for wh1ch they hid S
- Wwithdrawn. : : Pk

. Withdrawals ai Reservahons ‘Revoeatmn a,nd Restoratlon o
Where an order revokmg a w1thdrawa1 and: Festormg land to entr "spec1ﬁese

‘that it isto be effective on a future date the statis of ‘the Tand remains

unchanged untﬂ that date, and the land remains, during the interval
between lssuance “of the order and the effective ~date prov1ded therem,
“iglosed 1:0 'the types ‘of entry from Whlch it has been mthdrawn

APPEAL FROM THE BUREAU oF LANI! MANAGEMEKT
David W. Ha,rper arid ‘othermembers of the Peacock Spit Associa-
tion have appealed to the Secretary of the Interior from a decision

_-dated August 9, 1966, Whereby the ‘Office 'of Appeals and Hearings,
- Bureau Of Land \lana,gement eﬂirmed 8 decision. of the Oregon Ia,nd
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ofﬁce declarmg the Peacock Splt Nos. 1; 2, 8, 4,6, 7.and- 8. placer
mining claims in sec: 5, T. 9 N.; R. 11 W., W. Mer.; Washington, null
and voidiab nitio for: the reason that the lands embraced by the elaims
twere not open. to-location. under: the mmmg laws at the tlme of the
purported’ locationss:. . i i

. The Peacock:Spit Nos. 1. and 4 clalms were! located on. March 13 and
Mar,ch 64 1964,<;nespect1vely, -and -the remaining -claims listed” were
located on March 10,.1964. The ,cla)imS»,Wer;e,f located:-by ‘David W.
Harper and Rébert Trumbull on lots 2,3, 4 and 5,sec. 5, T. 9 N, R. 11
W., or lands accreted: thereto. By a.decision dated March 31,1965, the
land" office -declared the claims null and-void upon findings that:lots
2,8, 4 and 5 ‘were, at the time of the purported locations, included in a
reservation . for: military and/or. lighthouse. purposes by Executive
Orders of ‘February 26, 1852, and December 27, 1859, and were not
Sub]ect to the operation.of the public land laws and that the juris-.
diction over. all lands: formed by accretion in front.of the. withdrawn.
lands ‘vested::in :the,admmlstermg,,agency_,_.thereby barring mineral
location on the accreted lands, citing Myrile White, 56 T.D. 800 (1938) .2

'Ih-‘appe‘mling'fftothe Director, Bureau of Land - Management, ap- -
pellants contended, in'substance, that notice of the land office decision
was not served-upon all-of the owners of record, that the decision: was,
therefore, not, binding upon ‘such owners: and that the-Bureau has
Walved 1ts rlght 4o declare thelr mterest null: and v01d oris estoppedf

grant,” ferms sufﬁmen‘dy broad to mclude dlsposn:mn under: the mining. laws.: Those laws _
provide that all valuable. mineral deposits in lands helonging, to the Umted States sha.ll be
open to “exploratxon and purchase » 30 U.8.C§ 22 (1964) ’
2 Subsequent to issuance of the land oiﬁce demsmn of March 31 196\5‘; vhieh °
addressed’ to '
the elaims
tion “Which' auth
record mming claim'

ey executed by the’ memhers of the Pe
Trumbull,’ ‘as’ attorney in-fact for ‘the assocmtion,
Ins own name, or 1n his name and that of Hatper, or in the nanie!
’ﬁled for record )

< 1T ASSOCIATION 7 By a deelsion dated May. 18 1965,
1 of thie assoéiation was noﬁﬁed ‘of the’ determmatlon made oni’|
Mare 31, 1965; Axn appéal’to the Director, Bureau ' of Land Management Was filed* in’ the}
names of Harper and Trumhuu only during the interval between issuance of the two land’

'assomatmn The present appeal; however, wag filéd in ihé names “of ll ‘of the"”_\'_‘
compnsing the, associatlon e
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from domg 50, tha,t the lands upon Whlch the c]alms were located were
open to'stch Jocation after October 7, 1963, or that, in any- event; the
claims were validated after April 7, 1964, by virtue of Public Land
Order No. 32442 that either: the. claims: located on Jands in lots:2; 3,4
~and 5, as surveyed -are valid, or that:the: claims located:on accréted -
lands are valid, but that, since the land office made no distinction be-
tween the two, all of the olalms arevalid, and that the Bureau does not
have ]urlsdmtlon or atithority:to declare the claims void. Appellants
subsequently requested a-hearing on the issues.' = g
. “The Office of Appeals:and Hearings held that, while’ the orlgmal
decision of March 81, 1965, did: not: name all o.f.:thenreoord owners of
© the claims, and jurisdietion was not.thereby obtained over all of the
owners, the amended: decision of May 18,1965, did name all of the
record owners, each-of whom was properly served; and that the Bureau
had not waived or relinquished any jurisdiction to-determine ‘the
validity of the claims. It further found that the lands were not avail-
able for mining location from and: after October:7;:1963: (the date of:
Public Land: Order No. 3244}, that there: was no difference -in ' the
status of the lands in the lots as originally surveyed and the accretions
thereto, that, Public Land Order No. 8244.did not validate the claims
from and after April 7, 1964, but that, in order to validate invalid
locations, it would have been necessary to relocate the claims after the-
“lands upon which they were situated were opened to such. location,
and that the Bureau does have authority to determine the validity of
unpatented mining claims located on land, title to which isin"the
United: States. The Office of Appea,ls and. Hearlngs denied appellants’
request for a hearmg for the reason that 4 hearing is’ not.necessary to
3 Public Land Order No 3244 ot October 7, 1963 (28 F. R. 10973), revoked the Executlve
Orders of February 26, 1852 and December 27, 1859, insofar as they aﬁected certaim lands

in secs. 4 and 5, T 9N, R. 11 W, including the lands in questlon, and provided in pertlnent‘
part thats .
3. Until, 10 :00 a.m. on April 7, 1964, the State of Washington shall have a preferred
‘right of application to select the lands in, accordance with: the. provxsxons -of subsectlon
(¢).of section 2 of the Act of August 27 1958, (72 Stat.. 928 43 U.S. C secs 851 852) '
P This order shall not. otherwige be effective, to change the status of. the 1ands’ until
10: 00 a.m. on Aprll 7, 1964. At that time’ the said lands shall be. open to operation of the.
public land laws. generally, subject to. valid. existing T hts, the requlrements of applicable
law, and the provisions of any existing w1thdrawals Al valid applxcations exeept preference
' right applicatmns from the State of. Washington received. prior to 10 100 a;m, on, April 7,
1964 will be consxdered as simultaneously filed. at that time, - : . .
“B, The Iands have ‘been open. to: apphcations and. offers nnder th,e mi eral leasing laws .
They will  be open to ldcation under the United . States mming la, at 10 100 am on'
April 7, 1964.” e R,
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‘ment show tha)t at the time of locatlon of the elalm theland’ upon whlch
the clalm W sv_located was not open to such loca,tlon, c1t1ng The Dredgeé
Corporotion, 64 1D, 368 (1957), 65 I.D. 336 (1958) aﬁ’d in Dredge
O'orpomtzon V. Penny, 362 F.2d 889 (9th Cir. 1966)

The principles of law govermng the attempted location of a mmlng
claim on land closed to mineral entry are quite snnply stated and have
been frequently repeated. A mining clalm located on land Whleh is not
open to such location confers no rlghts on the locator and is properly
declared null and void @b zmz,‘w, and Where the records of this Depart-
ment show that land was not open to mmmg location at the time such
a location was “attempted, a hearing is not requlred to establish the
1nva11d1ty of the, claim. Zhe Dredge 00rpomtwn, supra; Ernest Smith,
A-29590 (August 2, 1963) ; Metaline Contact Mines et al., A-29707
(December 11, 1963) Robert K. Foster et ol., A-29857 (J une 15,
1964), and cases ¢ited, aﬁ’d in Foster v. J (msen, Civil No. 64.—1110—
WM, in the United States District Court for the Southern District of
California- (September 18, 1966) . Moreover, the subsequent revocation
or modification of the order withdrawing land from mineral entry,
and the restoration of the land to entry under the mining laws, will
not validate a claim located while the land was closed to location,
although the locator may be at liberty to locate a new claim. Howard.
W, Balsley, ‘A=27920 (June 15, 1959); Flora B. Peterson, A-98193 -
(March 28, 1960) ; C’alzforma Allwwial Mining Corporation, A-29806
‘ (November 13, 1963) ; Betty J. Fuller, Luella M. Strother, A-30218
(July 13, 1964) Where an order revoking or modifying a withdrawal
and restoring land to entry specifies that it is to be effective on a future
date, the status of the land remains unchanged until that date, and the
~ land remains, during the interval between issuance of the order and
‘the effective date provided therein, closed to the types of entries from
which it has been withdrawn. Mary E. Brown, 62°1.D. 107 (1955).
Fmally, where, subsequent to survey, lands have formed by accretion
in frot of lots which are part of an area witlidrawn from entry under
the public 1and laws and placed under the administrative ]urlsdlctlon
of an agency of the Federal Government, the admlmstemng ‘agency
acquires Jurlsdlctlon over the aeereted ‘lands, and the lands become
subject to_the same restrlcted usage ‘as the Iands to whlch they are
accreted, M yrtle thte, supm '

265-783—67——4
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When' the foregomg prlnelples are applied in the present case to
‘mlnmg clalms on lands and accretions thereto withdrawn from 0pera~,
tion of the publlc land laws for nnlltary purposes, Whmh claims were
located subsequent to the 1 issnance of ‘an order .opeliing the lands to
entry under the mining laws, but prior to the effective date of the order,

‘the Bureau’s conclusions Wlth respeet to the vahdlty of those claims
and the r1ghts of the claimants seem obvious and. mescapable NeVer-
theless, appellants argue with vigor and at. length, and with. some
novel mterpretatlons of law, that thelr clanns are excepted from‘ the

: effects of the rules just set forth,

* In their present appeal appellants. contend 1n substance, that
, (1) There has been substantial compliancé Wlth all of the apphcable
statutes and orders, and, under the facts shown to. exist here, the laws
and orders should be 11berally construed to Valldate all of the clalms ine

' questmn '

(2) (a) Lands in rnllltary reservatlons were opened to operamon of
the mining laws by section 6 of the act of February 28, 1958 43 u. S. C '
§ 158 (1964), or, in the alternatlve, ,

~(b). the validity. of the claims should be upheld Where the lands
ceased to be used, or.were never used, for the. ‘purpose for Wh1ch they
were reserved or for. any remotely related purpose;. ..o

- (3) The locations should be considered as suspended pend ;;g,resto-
ration by Public Land Order No. 8244 of land subject to that order; or

(4) The locatlons should be regarded as valid s1multaneously filed
applications ‘to be acted- upon when the lands. become: available. for '
mineral locat1on, » : TR

(8) The Bureau breached 1ts dlseretlon in fallmg to allow a hearmg
to discover. essential faets Wh1ch were not known or resolved at the
time the previous’ declslons were. 1ssued and, ;. .

-(6) The appeals of Trumbull and Harper amounted to appeals by
all of the individuals const1tut1ng the assomatlon :

Appellants’ 1n1t1al _point,; that the mining laws should be l1berally
construed to recognize their ¢ substant1al compliance” with the require-
ments. for valid locat1ons, is patently unsound.  If the lands in question
were not, open to mining location at the time. of appellants purported‘
locatmns, there was no poss1ble way 1 ‘that the appellants could comply’ :
with the - requ1rements for locating a claim on those’ lands, to say
nothing of “substantially complying.” The cases cited in support of

this proposition are quite irrelevant to the facts of the present case.”
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However, 1t is. not. able to bear any devree of scrutmy ‘ Appellants
acknowledge that lands Whlch are: reserved for:a special’ public..or

All Wrthdrawals or’ reservatlons of publ:lc: lands for -theruse of :any. agency of
the Department of Defense, except lands withdrawn or reserved specifically :as
) naval petroleum, naval oil shale, or, naval eoal -Teserves, heretofore or hereafter '
it d to be subJect to ‘the'condition that

alt mmerals, mcludmg oll and gas, in ‘the Tands &0 withdrawn' 'or ‘reserved are
undér -the Jurlsdlctlon ofithe Secretary of-‘the - Interior: and: there: shall® be ne
dlsposmon of, ori exploration: for, any mmerals in; iguch-lands’ except under. the
. applicable: publie: land.. mining: and. . mmeral leasmg laws: Provided, That no
‘dlsposmon of, or. exploratlon for, -any: minerals in such lands shall be made/ i
where the Secretary of Defense, after consultatlon with the Secretary of the
Intenor, determmes that su s'pos1t10n or exploratron is mcons entfwrth ﬂm
nnhtary tse: of the Tands® 50 w1thdrawn or: reserved Lt :

Appellants contend that

eﬁ'eet of thls ,statute Was o ¢ open to mm—
eral exploratlon and.disposition all lands wi hdrawn for 1} :
| poses except in such insta; ces as the Seoreta y of Defe 156, | after con-
i sultation with the Seeretary of the Interlor, determlned that such dls—
.,posmon would be i ing n51stent Wlth the nnhta,ry u of thf .w1t' drawn
lands. Singce there is 1o ev1dence here of Quch jot 't determlnatlon, 1t 1s
- argued, the lands in questlon yvere, opened to n'umng entry.. . r ,
* . /Appellants’. interpretation. of the;statute is not supported by the
‘ .statutory language- 1tse1f and. the magmtude of the1r error is readﬂy
- disclosed by the leglslatlve history-of the.act: In explalmng the pur-
pose-of this particular provision, the Senhate Comm1ttee on. Interlor and,
~ Insular Affairs stated that ST S :

Fmally, the reported measure prov1des, in sectron 6, ‘that all mmerals in with-
drawh or Téserved ‘publi¢ lands—except lands 'withdrawn or reserved specifically.
as: naval petroleun; naval. oil shale, ox naval coal regerves—are, under the Juns-
dlCthH of the Secretary, of the Intemor, and that no dlsposmon thereof shall be
made except under—

"% #'the apphcable pubhc land Taining and mineral leasmg laws: ) i

Read together W1th the commlttee ﬁndmgs above ‘respecting:the Defense posi-

PUY Taa . oy N .
it ,'-sr,m LIRS :‘:'»' N B
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. tmn on pet oleum resoulces the ob]ect and purpose of thls sectmn are clear Until

prospectwe arrspace Wwithdrawal ‘60 pendmg apphcatlons for restnctlon of outer
Gontmental Shelf 1ands commlttee members hads belleved there was universal

ds zt s today, in the yiew of thé commlttee and the Department of ‘tlie Intemor In
short as‘declared: above, the prov1s1ons of sectioni ‘6 of thé reéportedibill will serve
to remove whatéver:doubts may exist, if any; as:to the laws which govern the dis-
posal of or exploratmn for, any and all mmerals, including, 011 and gas, in public
lands of the United States heretofore or hereafter withdrawh or reserved by the -
United States for the usé of defense agenmes 2 U:8.-Code Oong &-Ad. News 2244
(1958): (Ttalics added). ; EHE | 5 . ST
thtle more need be said ,1“ explanatlon of the prov151on ‘

The same argument ‘that appellants make was, Teje ected by the
Department shortly after-the 1958 act was.enacted. The: argument then
was addressed to-the availability of withdrawn-land for oil and gas
; leasmg as a result of the 1958 act, the ‘withdrawn: ‘therétofore hav-
 ing been Wlthdrawn from mlneral ]easmg ‘Tlie 'Department held that
the statute did not open to mlneral leasing land’ Whlc prev1ously had
been withdrawn from leasing. B. L. H amszde. Jr.,66.1.D. 272 (1959).

Appellants acknowledge that. the “legislative reports do qot detail
what procedure is necessary for such lands to become sub;ect to the
pubhc ]and lafws and under ‘what mrcumstances &) In thls appelhnts :

clear that the procedure is the same as that which preceded: the 1958 -

act. That i is, an order withdrawing land from mineral entry may be
revoked by an order of equal efficacy restoring the land to such entry.
It is neither contended here that such an order was issued ] prior to Pub-
lic Land Order No: 3244, supra; which did not open the land to mineral
location until April 47, 1964, nor has'it been- suggested that the with:

drawal orders did not, at the outset, remove the lands from operation o

~of the mining laws of the United States C’ f mek M thtenack
A-28206 (March 29,1960). :

In the alternative, appellants contend that even. Wlthout the benefit
- of a-formal order of revocation or restora,tlon, the Jands in. question
became subject ‘to mining entry when they were no Tonger used: or
needed for the purpose for which they were witlidrawn. The demsmns‘ '
relied upon. as autherity for this proposﬁuon not, only fail to support
appellants”position, but they remove therefrom such support-as appel-
lants may have supposed their reasoning to provide. In Robert K.
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Foster et al supm, one of the cases cited by appellants, the Department
- held that. a mining claim located on land within a first- form reclama-
~ tion Wlthdmvval was null and void where theland had not been opened
to mining entry atthe time of locatlon, even though the Commissioner -
of Reclamation had preVlously authorlzed the revocation of the with-
-drawal. In that case it’ appeated that at the time of location of the
~ mining claim the land was neither needed for the purpose for which it-
had:been Wlthdrawn nor had it ever been used for that purpose. Thus,
it is clear that it is the legal effect of a withdrawal that is determinative
of the question of the ava,llablhty of land for mining entry and that
the actual use to which the land has been put-or to which it presently
is put.is immaterial.. See California Alluwvial Mining Corporation,
supra. The record before us leaves no doubt but that thé lands in
question; remained in a withdrawn status, cloqed to mmeral entry; at
the time of appellants’locations. : - :
Incontending that their locations should be consldered as suspended
- pending restoration .of ‘the lands ‘to entry or that they should be

regarded as valid 51mu1ta11eously filed appllcatlons, to be acted upon- B

~“when thelands become available for mineral location, appellants again
reveal a basm misunder: standmg of the: apphcab]e law. The Department
has by express prov1s1ons in restoration orders permitted apphcatlons
- to be filed for land prior to the date on which the land is opened to
dlsposal (See e.g., Bachael S. Preston 63 1.D. 40 (1956) Kenneth, R.
Johnston, A-28886 (August 1 1962) )* Howevel these instances hawe
not involved the locatlon of: mlnmg clalms ' _
 The a,ppellants 01te the case of tate o f Alaska, Andvﬂew J. K alemlc
‘J'/' 731D.1 (1966), in whlch the Department held that a premature
State selection appllcatlon, ﬁled for withdrawn land, could nonetheless
be accepted under the umque clrcumstances of the case followmg the_
- revocation of the Wlthdra,wal There again, however, a mining location
wa$ not involved. In the Alaslca, K alerals demsmn, the Department
explained that the, reasons for its refusal generally to. accept applica-
tions: for lands before they are open to disposition were primarily
- matters of policy. Nevertheless, it~ pointed-out, the policy need. not
' preclude absolutely the. ‘aceeptance of applications for land prior.to
the time-that the land becomes ‘available for’ disposition, where no
mghts are Vested in an app11ca11t yv the ﬁhng of hls apphcatlon other

" 4 Public ‘Land’ Order No. 3244 itself, in fdet, contamed provision for such ﬁhng of apph '
cations under the public land laws generally
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than the ught to have the apphcauon conqdered if no undue adnnms—
trative burden is placed upon -the Department in acceptmg such
premature apphcatlons:and if the apphcatlons can, be ad]udlcated in
. -such-a manner that. apphcant can obtain an advanmge over another
' cuppllca,nt by virtue. of his. premature ﬁllng These oondltlons cannot
- arise with respect to the location of a mining c claim,’ N
. The ordlnary a.pphcatmn to enter Jand u_nder the various public la.nd
1‘m s, Or to.lease land under. the mlnera,l leasing laws of the United -
States, imposes upon this. Department the respons1b111ty for determm— :
“ing whether:the-land.can or:should be disposed of pursuant.to the par-
ticular law under which application is filed, whether the applicant is

qualified under-that law to have his application approved, and, if the - - -

land is suttable: and the applicant is qualified; whether one apphc;mt is
to be preferred over another equally qualified applicant in theevent of
competing appli 1ca‘c10ns It is only afterthe Department has made these

determinations’ that any right§in the land vest in an applicant. Thisis

‘1ot true of the locmbmn of &' mining claif. “The. Iocator of a mining -
claim does not file’an a,pphcatlon to locate a ‘claim, and- the acts re-
quired f()r the loéation of a claim do not include even notice to this
Department The locmtlon of & valid mmlng clalm 18, in eﬁ‘ect a grant
from the: Umted States, and bv the locatlon of a valid c]alm, the, lo-
cator is Vested with a present rlght of possessmn ‘without action on the
part of this’ Department See Wzlbm' V. Kmsfmw, 280 U.S. 806, 316
(1930) ; United Statesv. Wilmot D. ‘Ewerett et al., A—27010 (Supp )
(October 17, 1955).° The. validity of a clzum, of coulse, is dependent
~upon the existence of a number of. fa,cts, one of the reqmslte conditions.
belng, as we hme ah'e%dv noted, that the land must have been open to
mining entry at the time of the locatlon, and the United States may, ab
any tune prior to the 1ssuance of patent challent)‘e the Vahdltv of ‘Lny
; mmmg cla,lm in an a,pploprla,te proceedmg Oamemn V. Umted States,

o 252 U. S 450, 460 (1920" . But where land is opén to mmmg location

thls Department has no part m the act1v1t1es Whlch pr ecede the loca—

. 5 It .may be noted that in a stut filed:to review the: Department’s.decision in the Kalerak:-
cage, the United States Distriet Court for the District of Alaska d_lsagreed wih the Depart-
ment and held that the State selection’ was not valid because it was. filed “while the Iands
selected were withdrawn. Kalerak v. vdall, Cxwl No. A-85-66 .(October 20, 1966).

¢ Prior to July 23, 1955, the loc&txon of a vahd mmmg claim veqted in the locator an
exe]us:ve as ‘well ag immed:ate, ught of posse:sxon Section 4 'of the act of that date; 30
.o s:.C. § 612 (1964), subjected claims located théreafter to the right of the.United States
. to manage and. dispose of the vegetahve and. other surface: resources until-the:issuance of -

patent. . : . .
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tion of a claim, the exclusion extending to approval or disapproval of
the location. Thus, appellants attempt to find an analogy in the pre-
mature location of a mining claim and the premature filing of an apph-
dation to enter; or t0 obtain an interest in;land is without merit.” = -

In support of their-contention that they are entitled t6 a hearing on
the -‘V'alidity of their claims appellants havelisted 7 issues which they
assert “were either not of record at thie time'of the Bureau’s prior deci-
sions or should have been resolved pI’lOI' to the rendering of any deci-
sion in this matter.” As we have already indicated, a single issue is
raised by this appeal—were the lands in question open to mineral loca-
tion at thé time of appellants’ purported locations?—and that issue cai
be resolved only by resort to matters of official record in the Depart-’
ment and requlres no hearing for the examination of witnesses. Unless -
that issue is resolved in appellants’ favor, all other matters are 1mmate—
rial. For reasons already given that issue has been resolved against the
contentions of the appellants, and the issues on which they seek a hear-
ing remain immaterial or have been ‘disposed of as incidents to the
‘questions. which have been treated. AcoordmOIy, their reque:,t for a
heamng was properly denied. v

- In view. of the conclusions reached it is unneoessary to con51der the
~ merits of. appellants’ contention that the appeal of ‘Robert”W. Trum-

‘bull and David W. Harper to the Director, Bureau of Land Manage-
ment, was an, appeal on behalf of all of the individuals named as
partiesin interest and protected the rlghts of any who failed to appeal
from the decision of the land office.t =
_ Therefore,. pursuant to the authority delegated to the Sohcltor by
the Secretary of the Interior (210 DM 2. 2A(4) ()3 24 F.R. 1348) the
dec151on appealed from is affirmed.
ERNDST F. HOM,
Assistant /S’olwufor.

T It does: niot, in’ fact, appear that the lands in question have; to date, become subject to

m_imng location, the record indieating that they were classified on March 6 and 27, 1964,
for disposition only under the Recreation and Public Purposes Act of June 14, 1926, as
anended, 43 U.8.C.. § 869 (1964),. which’ classification precludes appropriation under any
other public land law. Since it is not alleged that the claims were relocated after April 7,
1964 it is-unnecéssary to ahswer the contention, implied but-not argued: by appellants,
that :the classification, for reeleatmn and public purposes was. ineffective to prevent the
lands from being opened to mmmg loeatlon on Apr]l 7, 1964 in accordance Wlth the terms
of Publie Land Order No. 3244."
. 81In their notice of appeal to. the Secretary, appellants assexted mter alm, that the deci~
sion of the land office was not bmdmg upon' the entity known as the “Peacock 8pit Associa-
tion,” In:their subsequent brief they did not elaborate upon this contention and;.apparéntly,
have abandoned-:it as.a. point for serious debate. This, and other contentions similarly
treated by appellants have been examined and are dismissed without dlscussmn .of their
merits,
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Contracts: Constructlon and Operatmn Changes and Extras——ContractS'
Dlsputes and Remedies: Equitable Adjustments .

Under & tunnel construction contract that authorlzed the use. of channel
lagging between steel arches (to perform the necessary function of support—
ing the 51des and roof of the tunnel), where a change was ordered in the con-
tractor’s proposed conventional method of attaching the channel steel laggm
which change required the cutting of notches in the channels and reversing
the lagging so that the pieces of lagging were fitted - (in part). between-the
steel arches, resulting-in a technieal restriction of excavation and concrete

- “pay”. lines, the equitable” adjustment contemplated by the standard form
of Changes Clause should not be limited to the expense of cutting the notches
but also should provide reasonable settlement for costs that the contractor
had included ‘in its bid on the assumption that the conventional lagging
method and -associated wider pay lines would be acceptable-on the project. -

'BOARD OF CONTRACT APPEALS

' The. Government and the appellant have disagreed over the amount
that should be paid to the latter as the eqmtable ad]ustment due be-
cause the Government directed a-change in one-of-the: a,ppell‘mt’
construction processes. The dispute to be considered in this' appeal -
arose in the early stages of the work on the Joes Valley Dam, which
in the spring of 1963 the appellant undertook to perform for an est1-
mated contract price of $3,562,260.

In late July 1963, shortly after the appellant (Mullen) ‘had com-
menced the excavation work for the dam’s’ spillway and diversion
tunnel, the Government ordered Mullen to reverse the apphca,tlon of
) channel lagging that was being placed on permanent artificial sup-

ports in the tunnel. As a result of the order, the “U” of the laggmg.

was turned inward, rather than cutward.as Mullen had proposed; m
addition, Mullen was told to cut notches one- “inch deep by four-inches
long into the flanges (legs) of the channel lagging so that part of
-each piece of lagging could be fitted between the tunnel ‘supports. 1f
the changes had not been made by.the contracting officer, the a,ppel-
lant, following the recommendation of its supplier, would have placed
the chanmnel laggmg with its legs out (toward the unexcavated side
and overhead areas). and with the center portion of its “U” shape lying
against, and secured to, the outer edges of ‘the tunnel supports. The
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metal tunnel supports themselves 1esemble the arches or I‘le of a
covered wagon. One end of a piece of channel lagging was fastened to
one rib, and the other end was fastened to an adjoining rib, so that
the lagging, spanning -between the ribs, helped. to maintain the un-
excavated rock:in. its original position. Approximately 3,560 .indi-
vidual pieces of channel lagging were used on the project.t: ..
. The Government paid $2,500 to Mullen for making the notches in
the pieces of channel lagging.? The appellant has accepted that sum
as proper payment for the notching work, but contends that. the
Government’s liability associated with the ohange ‘goes cons1derably
beyond that point. The Government’s position is that it has no obliga-
tion to pay the remaining costs sought by Mullen because the Grov- :
ernment only took action to approve or disapprove details of fabrica-
tion and installation in accordance with authorization in the contract.-
Mullen: would, we believe, characterize the turning and setting in of
the lagging as more of an 1ngenlous maneuver than.a proper exercise
of approval authority.

. The tovernment conoedes that the notchlng was ordered to “brlng o

 the B line one inch. closer to the structural steel [rlbs] » The: ‘change
decreased, rather than increased the structural strength of the lag-
ging.? The purpose of the “B” line, a pay line. outside of an “A% Jine -
fis explalned in’ the Government counsel’ Post Hearlng Brief as
follows: ~ i+ e o R :

“!Phe “B” line or payline is 2 line a certain distance outside of the “A” 'hne, to
Whlch the Government agrees to pay for excavation and [placed quantltles of]
concrete regardless of Whether thé limits of the actiial excavation fall ingide or -
outside of its dlmensmns It is the contractor’s sole respons1b111ty to decide.
what method:.of exeavatlon will be the most economical. for his operations: - A _
contractor ‘may: set; his reck drills and: blasting patterns to excavate fo.a very.
tight line-andthen go through the tunnel. afterwards removing any protrusions
‘within the “A”:line.:wOns: the:other hand; he may: decide to drill and- blast to
wider dimensiohs, causing:more  overbreak then the above-described method, but.
msurlng thatno rock will protrude w1thm the “A” lme thus domg all the exca--

vatlonmone step *EFES : AR (RN 4t ‘
i 60, ) i
- .2 Change Order No. 5.: A, : '
3 The change was made under Clause 3 “Changes” of Standard Form 23A (Apru 1961
edition):: i P L L B DI
4Tr, 84, :

6 Tr. 85,
6 Government’s Post ~-Hearing Brlef page 8.
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Drawing 804~D-6, which was included in the invitation for bids and
made a part of the contract, showed alternate installation methods for
“Typical Tunnel Supports,” including one utilizing structural steel
ribs and metal lagging (the type of support materials ordered and
brought to the project site by Mullen). ‘The “B” lirie is shown to be
three inches outside of the steel ribs and attached metal lagging. I—Iow-
ever, dimensions for the ribs and lagging are not shown. -

Mullen obtained a quotation on the permanent tunnel supports’ from
an approved source, a company with (according to a Government engi-
neer) “a good record and a good name.” "+ The supplier also furnished
a drawing 8 showing-the stiggested method of clamping the channel
lagging to the ribs. The depth' (approximately two inches) of the
channel lagging is shown on the supplier’s drawing to be entirely ou?-
~ side the ribs. * As a result of the Government’s order to notch and fit

‘the pieces of- hggmg, about one inch of the two-inch lagging dimen-
sioti-was ‘fitted ‘between the ribs rather than outside of them: This
reduced from five iriches to four inches the “B” line- pay quantlty that '
Mullen had counted upon in preparing its bid.> =

Tlie appellant’s vice president explained his method of computmg

. 'the unit prices for the excavatlon and concrete quantltles mvolved in -
thlscaseasfo]lovvs EHEOE : ; N

. , "you are gomg to get pald for and ﬁgure the volume
of excavation that you Would do'up:to that point. Then usually you Would ‘allow
.- a' percentage on top of that for overbreak, which is normal in tunnel work; and’
‘you divide that by yom' total cost and you get. a unlt price for the Work you
intend to do 10" '

The Government counsel in his statement of pos1tlon, contends
(p-5): | -

oAk the contractmg oﬁicer under the: prov1s1cns of ParaWraph 54, has-thé
right to approve the details of fabrlca’clon and installation of approved structural:
steel ribs-and:lagging: ‘By letter of July 28; 1963, the contractor’s: proposal for
the-use ofchannel 1agg1ng was. approved with' the: dinderstanding’ that the: “B?
line would be established as 4-inches outside the outer surface of the structural-
steel ribs. Thisg approval contemplated:the oral dlrectlon ngen the:same. da -to
notch the ends of the lagging members * * *, - B . . .

-The Government asserts also tha.t since the “approval and dlrectlon”

7y, '96. The appellant’s supplier furnishes at least 75 percent of all structutal steel
" that goesinto tunnel -construetion in the-West: Tr. 17 7
5 Appellant’s Exhibit C, which bears the date “12—28-48 1 and is entitled “Stand&rd
Structural Channel Lagging.”
~2Tr. 15 and 28. :
ome 11,
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fwas glven pmor to the tunnel excavatlon the appellant “cannot com-
“plain that he drove the. tunnel” o vexpectmg to receive payment for the
: add1t1onal inch of excavation and concrete.
~The. appellant’s statements .concerning 1ts ‘expectatmns are related :
-to ‘the time.of bid preparatlon 1ot to the period When the tunnel was ,
o drlven Mullen’s ‘contention is that, reallstlcally,' ‘‘‘‘‘‘
Government’s change, takmg into’ a “the fact that 1t was macle
after Mullen’ s men, equipment, and channel lagglng were on the job,
was to “keep us from’ gettmg pald at all up to that pomt 13 The appel:
lant’s constluctmn manager testlﬁed dir ectly that ¢ you’d have to shoot
about the same anyway, we didn’t, pro ide on shootlng any. closer than

thiat [five inches measured from the outside of the tunnel supports] B

I Mullen’s drilling - and shooting crew had been able. to excavate to
a l1ne approx1m‘ttely four inches outs1de of the permanent steel sup:
ports, such action would have been crefvtly to Mullen’s advantage E
~ For one thing, the pmnclpal dlsputed cost item in th1s appeal would .
" have been ellm1nated Also, it Would not have ‘been: necessary. | to. place;
as ‘much’ conerete in’ excavated areas that were nort covered by.a pay-
ment, provision. However, it is apparent that the revision. in drllhng

“and shootmg plans and the very careful work that Would have been

necessary to excavate to'the “4 1nch” Jine were not achlevable by
- Mullen’s construction’ forces. Us wiethod that ‘the Government
concedes was 0ot “careless or négligentas’ contemplated *by aragraph
107e of the specifications,” 1 the appellant’s excavation act1v1t1es re-

sulted in overbreak of approxnnately 60 percent— ‘overbreak” mean- . -

ing material excavated beyond the B line.’s Tn'some tunnels, overbreak
has been kept within five percent; but normally, accordmg to a.-Gov-
ernment enouneer, ttnnel overbreakafre _could be expected to be between -
15 and 20 percent. 16fThus, excavatlon 0 ,dmamly e nds beyond both
: theA and Blines. =~ S
" The Government. estabhshed that on another tunnel ]ob in 1954 o
channel’ laggmg had been’ turned. 1nward and notched in order to re~
duce the excavatlon and ooncrete p_ ant1t1es (Wanshlp Dam) 1

SEEt Government’s Statement of Posxtion, page 5‘ AR TR
Ty, 46, R . i : el
13 Tp 46, : ;

..} Government's Post-Hearing Brief, b9 e L

718 Thig ‘definiition wis Supplied by a Government engineer Tr 106 S
8Ty, 94-95, . . . L g
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ThlS also may have been done in 1959 'zt another project (Stelnakerr
Dam) The appellant’s tunnel superlntendent at the Joes Valley Dam
liad served as tunnel supermtendent at the. Wanship Dam however,.

neither Mullen’s construction’ hanager nor its chief englneer were- -

aware, at the time the bid was calculated and submltted of the Bureau
“'of 'Reclamation’s expedlent of reversing and notchlng channel lag-
ging.”® The isolated 1nstances of lagormcr reverswl and notching relied
upon by the G‘rovelnment will ot support a. oonclusmn that such re-
versal and notchmg wasa conventlonal or normal practlce ‘The Board
finds that Mullen, having selected channel Ja oo-mg as allowed by the
specifications, was ]ustlﬁed in calculatmg its bid in the expectation that
~ the B line would be p051t10ned ﬁve 1nches out51de of the outer face of
the steel ribs. .
_ The Government’s right, to approve or dlsapprove details of fabrlca—
“tion and 1nstallat10n did not place Mullen in’the Government’s un-
_ restrained power in violation of the tenets of Inutuahty of obligation.’

L The appellant prepared its; bid contemplatmg the use -of reasonable = -

construction methods and its forces were at. the project site carrying
out the chosen methods at, the tlme of the. chenge ‘The Government in
: ‘aII‘IVIIlg at a proposed equltable ad;ustment followed an approach
that was 00 techmcal or cut and drled 20 A convmcmg showmg hasnot
been made that the appella,nt had an opportumty to recoup the costs .
Whlch were: 1nc1uded in.its caculatlons based. upon the, ﬁve inch hne
Therefore, 'thlS appeal is susta,med R g

The Egmmble Adyustment

We start Wlth the appellant’s entltlement to payment at unit. prlcesv
for 116 cubic yar ds of excavation and concrete, for a total of $11,948.
Although the appellant asserts that it wasan 1n51gn1ﬁcant factor, we
find that the Government lns estabhshed that in one respect there was
a substantlal benefit’ to the appel]ant’s tunnehncr opemtlons from the
change If the legs of the channel 1agg1ng had been turned toward the
rock in accordance Wlth Mullen s original plan, some dirt and debris -
from the tunnel roof Would have sloughed into - the “U” of the :

18 Ty, 107 108
19 ATlbers O. Rond'mellw, ASBCA Nos 9900 & 10197 (February 26 1965), 65—~1 BCA

.. par. 4674..- )
20 The term “equltable ad;ustmeut” in itself precludes the idea of there being any one cut

and dried method of ‘arriving at the end desired. John 4. Quinn, Inc IBCA-174 (Novem-
“ber 29, 1960) 67 1.D. 480, 60-2 BCA- par 2851,
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channel 2 Thlsvwould,:. have: created a cleanup problem for the con-
tractor which was eliminated by the turning ever of the “U.” Bécause
of the a;bove—descrlbed beneﬁt this portmn of .the claim allowance is
reduced to'$9,500. ’

"The second: d1sputeel Eost element o Ielated to the reVersal of the
channel! legs ‘The: a,ppellant seeks $2',GOO for addltlonal re—tlghtenmg
of Wood blockm it allegt ary beca, ’ ‘

T cowour; =~ iy Goweor:

' WILLIAM F. MCGRAW, U embel " THOMAS M DURSTON, ;
Deputy Okmmmcm :

APPEAL OF WINSTOI\T BROTHERS COMPAI\TY : FOLEY BROTHERS i
INC, FRAZIERF-DAVIS 'CONSTRUCTIO! COMPANY AND HURLEY
CONSTRUGTIOI\T COMPAN

 Rules of DPractice: Ev1dence—(}ontra,cts Construction and Operatmn
Third Persons-—Contracts Dlsputes and Remed1es Generally

A ‘motion by appellant f01‘ a T dlreetmg the Government to produce
= for mspectwn and copymg, doc Inents relatmg to the draftmg, approval
and promulgation of certain:; rewulauons swill be. demed w1thout preJ-

w. RMe, 82,
2 Tr, 56-58, 83. .
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udlce to 1ts later removal Where wit- ‘appears that the appellant has not
taken advantage of mspeetlon and - copying rlghts accorded by the Gov-
{siivernment bodies :in: possession’iof: xsuch documents, An accordance w1th the
regulatlonsoffthoseagenaes‘ EERNVORS SRR EA G )

that it is mapphcable bo soclal securlty rtaxes

The clause which constitutes Aiiticle 9 is identical with rthe clause
set. forth in section:1-11.401-1(c) and similar to the clause contained
in seotlon 1-11 401—2(d) of., the: Federal Procurement Regulatmns z

* Since the inclusion in the contract of t*he olause des1gnated as Article 9

is made mandatory by the Regulatlons,3 the appellant contends that’
the intent of the drafters of these sections is “relevant and material” to
its -appeal. For this reason,. the appellant is seekmg to inspect and

copy: : :
All minutes,” memorands, reports, letters ‘and"‘dth‘er ‘writings’ by I'ebi'esEntai
tives of the Governmerit, or committees, or other groups of such representatives,
having responsibility therefor, relating to the preparation, drafting, approval
and promulgatlon of Sections 1-11.401.1 [sic] and 1~11.401.2 {sic] of the second
edition of the: Federal: Procurement: Regulations isgued: June 1964, 29 FR: - 10102,
relatlng to standard ‘contr lauses conee Federal State; .
taxes; as” well as’ all” s1m11ar v 'ngs relatmg' Sectmn 1—11 4011 ‘ag set
" forth in the first edition of the Federal Procurement Regulatlons, ssuled March' 17,
1959, 24 F.R. 1966, insofar as any of the said documents relate to the applica-
~‘tion of said standard clauses to social: secunty taxes or 1ncreases m the rates

of the same, :

All 1ns,ruo ons, memaranda, lettens, regulatwns, mterpretatlons and other
ertmgs by representatlves of the De ‘rtm;nt of the Intemor, mtexpretmg,

7179 Stat. 343; 396,126 U.8:C., see; 3111 (Supp. I 1965)—; ; SO p .
241 C.F.R,, Ch. 1 (1966). ! O
“241.C.F.R.,, Sec, 1-11.401-1(a) (2) . (19866). : o
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applymg and 'plementmg the prov1s1ons of the Federal ‘Procurement Re gula-
tlons set forthiin Ttém 1 [quoted supm] ‘and'the standard ‘clatiseés contained there:
in:dnisofar; as such ‘documents’ relate to the: ap'phcanon of the said regulations
and standard clauses to social security taxes, or increases in the rates.of; the
same.

The Government does not oppose the grantmg of th1s motlon cate-
gorlcally Tt states that. it “is in accord with appellants’ desire to con:
duct a full and’ open ‘presentation of the facts which are pertinent to
the issues-involved in this appeal.”4 The Government objects “only”
~ to the production .of “those documents which are personal in nature

-and contain:solely: personal opinions in.connection with the drafting,
approval and promulgation of the pertinent sections of the Fedeml
‘Procurement: Regulations ahd pertment clauses of standard forms of
Government contracts.” & , o

- Without specifically passing on’ the substance of the Grovernment’
11m1ted objection to the granting of appellant’s application, we believe -
the general objective of this motion—the effort to ascertain the intent
of the regulations in: question—is meritorious. We are also mindful of
the tenor of the amendment of section 8 of the Administrative Proce-
.dure -Acty to.become effective on July 4, 1967,° regulating the avail-
ability to: the public:of Governmental records N evertheleéss;the mot1on
should be denied, for the reason that it is premature. ;- ..

'The appellant has not shown that resort must be had to thls Board to
obtain the documents sought. Both the. General Services Administra-
~ tion, the agency charged with promulgating the Federal Procurement
Regulations, and the Department of the Interior have established pro-
cedures governing the release of their records to the pubhc7 In the

: Objection to appellant’s Motion for Production of Documents '

Gi’b;'? 89-487, 80 Stat. 250. The amendment is popularly referred to a8 the “1966 Pubhc
Information Act,” or the “Freedom of Information Act,’_’ o
7 General Services Administration: 41 CFR Pt. 101—-12 (1966) H Department of the

Interior: 43 C.F.R., Pt. 2 (1966). We recogni7e that in Vitro Gorporatzon of Amemca,
IBCA—376 (August 6, 1964), 71 L.D. 301; 1964 BCA par. 4360 ‘this Board held that the

,tters related exclusively to that
DCe jeted to that type of request
Here the items’ sought if’ they do exist are of 4 gen al;, Departmental nature, unrelated
to this specific contract, and’ not Within the files of the Bureau of Reclamation (the con-
tractmg bureau). .
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case of General Servmes Admlmstratmn, drecords * * *iwill bemade
available to persons properly and directly concerned, , except records
relating solely to internal management. or otherw1se Tequiring, non-
disclosure in the pubhc 1nterest "8 The Interlor Department egula—
tion provides: - - = “ ,
‘Unless the disclosure of matters of official record would be prejudicial to 1_:he:
interest of the Government, they shall be madé available for inspection- or:copy-
ing,-and copies may. bé furnished, during regular business hours at the request: of
persons properly and directly concerned with such matters, * * %9,
It,would:a;ppear to us that the appellant is: properly and: dlrectly ‘con-
cerned” under either rulé. We, of course, do not pass at thistime on the
question of whether disclosure is “in the _public‘intereStZ"‘or. ?‘interest -'of
the Government.” RTINS,
~Both the General Services Administration: and Intermr 1egula.t10nsv
set, forth the manner of making application for their records. General
Services Administration requires’ that the request be in:writing and
that'it “identify as exactly as may be:the particular docurnents:de-
sired.” *° Interior provides that an unsuccessful applicant may appeal
* to the head of the bureau or office responsible and then, if necessary,
to the Secretary from a refusal of a request to inspect and ‘copy.**'The
appellant has not ‘alleged that it complied with these:procedures. It
has not shown that it previously sought, without success, to obtam the
information through the established channels::. 0 o SRR
The miotion is, therefore, denied in its entirety without pre]udlce to
' renewal upon exhaustlon of appellant’s presently avallable remedles.12

DEAN F RATZMAN, Ohawmcm. .

I coNcor:

Tromas M. DURSTO‘N, Z‘)eputy‘ ¢ haa‘rman._

841 C.F.R,, Sec. 101-12,101-3 (1966),

~043 C. F.R., Sec. 21 (1966) e ’ '

T b g1 QP R Secs 101—-12 101—4(8,) 101—1\2 101—4(1}) (1966)
2(

mIn the event tha
ments in the custody

1966) 66—2 BCA par 5935

any,GASBCANo‘_ 964 ()c, z’.

U.S. GOVERNMENT PRINTING OFFICE: 1967
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. FRANK WINEGAR, SHELL OIL COMPANY D. A, SHALE Il\TC

A-30804 Deczded June 12 1.96"7
Gonﬁdentlal Informatlon——-l’ubhe Records——-Mmmg Clalms Contests

Although reports by Departmental personnel on thelr exammatlons of mmlng .
claims are generally considered as conﬁdentml intra-departmental communi-
cations which are not to be inade available to mining claimants, disclosure
of the factual information in such reports will be permitted.

: 74 1.D. No.. 6
REQUEST FOR INSPECTION O.‘E‘ '.DOGUM.-::NTS

Frank Wmegar and. D. A. Shale, Inc., through their attorneys, have
filed, as provided in 43 CFR 2.2, requests to inspect and copy reports
of ﬁeld examinations made of certam 011 Sh‘tle placer claims in
Colorado. ; o

Frank Wlnega,r and Shell oil Company are the owners of un-
patented oil shale mining claims named Mountain Boy Nos. 1,6 and 7
for which patent apphca,tlon C-023661 was filed on September 18,
1958. D. A. Shale, Inc.,is the owmer of similar claims, named the
Harold Shoup-Nos. 1 throucrh 4 and the K. C. Schuyler Nos. 2 and 3
for which. it filed a mineral patent application: C-050450 on. September
29, 1960. The United States has instituted a contest against the claims
in each application, Colorado 359 and 360, Whlch have been ‘coti-
solidated for hearing. -
At a prehearing conferenoe, the pa,rtle's a,o-reod tha,t the proceedmgs
would be bound “insofar as practlcable” by the Federal Rules of Civil
Procedure. At a later prehearlntr conference, the mining claimants
requested the hearing examiner to direct the contestant to make avail-
able to them for examination and copying the reports of mineral

examiners who had investigated the claims. The hearing examiner -

denied the requests on the ground that he was bound by decisions of
the Department holding that such: reports are confidential and-are not
open to examination.

_The applicants offer as grounds in. support of theu- requests

(1). The pertinent regulatlon, SUpTa, confers. upon the Secretary
theauthority to order disclosure. .

. (2) The reports bear dlrectly upon the centra,l issue in the contests

-(3) The contestant seeks to have the contestee comply with: rule
34 of the Federal Rules of Civil Procedure while r‘efusmg;to do so
itself.. :

(4) Refusel to produce the documents mlgﬂt be held on ]udlclal

269453—67——1
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-review of the contest cases as grounds . for a retrial, a ‘consequence
which should be avoided in view of the 1mportance of the contests
and the probable length of the proceedings.

(5) The reports would have to be disclosed under the provisions
of the “Freedom of Information” statute, act of J uly 4, 1966, 80 Stat.
950, 5 U.S.C.A. §1002 (Supp. 1966), amending section 3 of the Ad-
ministrative Procedure Act of June 11, 1946, 60 Stat. 238..

The Regional Solicitor, Denver, has ﬁled a brief opposing the ap-
plicants’ request on the grounds that the mpplicants,‘ as contestees who
have agreed to. follow the discovery provisions of the Federal Rules
of Civil Procedure, should not be permitted to resort to the procedure
set out inthe Department’s regulation for making documents available

to the public, that the applicants are attempting to obtain a review
of an’ otherwise unappealable interlocutory ruling; that disclosure of
the reports is not required by Rule 84, and that the “Freedom of In-
formation” statute exempts from disclosure certain classes of docu-
ments and the reports fall within one of the exemptions.

In a letter dated April 24, 1967, the applicants say that their request
is an independent original a,pphcatlon filed under the Depa,rtment’
regulation which is applicable whether or not litigation ‘is pending,
that their discussion of the contest proceedings was presented: solely
to set matters in context, that it is not an interlocutory appeal, that
the Regional Solicitor’s objections are beside the point; and that the
importance of the litigation supports their request that the hlghly
relevant evidence in the reports: should not be suppressed: ’

. While the apphca,nts in their initial requests may have been some-
What ambiguous in stating the basis for their petitions, their latest
Jetter makes it plain that they are relying solely upon the Depart-
ment’s regulation governing the availability of official records to sup-
port their request. We will consider it on this basis.

“We examine first the Regional Solicitor’s contention that the ap-
plicants are limited by the agreément made at the prehearing con-
ference to be bound by the Federal Rules of Civil Procedure and that
they: cannot now switch to the Depa;mment’s own disclosure proce-
dures. We can find no basis for this view. It may be that a contestee
has no greater rights to examine official records than & member of
the general pubhc, but that he should have less is a novel concept. The
agreement made to regulate the conduct of the hearing, whatever its
exact application, does not deprive the applicants of privileges avail-
able to all. It would be an unusual result to deny access to an official
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document to these apphcants Whlle holdmg 1t open to mspectlon by
anyone else " -

Turning now to the apphcants’ Teasons, we note first thelr asseltlone
that the documents should be made available to them under the “Free- .
dom. of Information” statute (supre). We do not agree. The statute .
exempts from its provisions, among ‘others, “inter-agency or intra-
_ agency memorandums or letters which would not be available by law

to a private party in litigation with the agency” and “investigatory
files compiled for law enforcement purposes except to the extent avail-
able by law to a private party. ? Administrative Procedure Act § 3(e)
(5) and (7). In our opinion mineral reports fall within one .or both.
of these exemptions.

The applicants’ other reasons, except for the one based on the De-
partment’s regulations; are not sufficient to Wa,rmnt disclosure beyond
that disctissed hereinafter.

The issue, then, is what are the applicants’ mghts under the De-

partment’s regulatlon which states that -
. %% % Unless the disclosure of matters of official record would be preJudlcml
to:the interests of the Government, they shall be made available for inspection
or copying * * * at the request of persons properly and dlrectly concerned with
such matters * * * 43 CFR 2.1:

The Department has restated severa,l times in recent, ¢ases 1ts po-
sition that reports by Bureau personmnel of their examination of min-
ing claims are generally considered as confidential intra- departmenﬁal
communications which are.not to be made available to mining claim-
ants, but that, under special circumstances, either an entire report will
be opened to inspection or disclosure will be limited to the factual infor-

" mation in the report. Herbert H. Blakemore et ol., 72 1LD. 248 (1965) ;
United States v. Julius S. Foster et al., supra fn. 1
oo In considering an analogous 51tuat10n, the Depa,rtment’s Board of

Contmct Appeals reviewed the statutory and Departmental bases gov-
~ erning- the disclosure of certain intra-office communications  and

reports. Appeal of Vitro Corporation of America, 71 1.D. 301 (1964)
It reasoned that all documents which are privileged, as that term. is
used within the law of evidence, are comprehended within the phrase -
“prejudicial to the interests of the Government.” It then reviewed the -
leading cases treating demands to produce documents made upon.the.
Gdvernment pursuant to. Rule 34, supra, and held that a determina-

1In United States ' v. Julius 8. Foster et al.,, A~28252 (January 23, 1961), the mining
claimants filed a.request to inspect and copy certain documents during the pendency of a
contest against the claims. See also Foster L. Mills et al., A—29330 (January 14, 1963).
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tion to limit disclosure to factual items in an otherwise privileged
report was consistent with the applicable precedents (/d., pp. 309-310).
- The courts have reached the same result. Machin v. Zuckert, 316 F,

2d 336,340 (D.C. Cir. 1963), cert. denied 275-U.S. 896 (1963) O’Keefe
Y. Boe'mg Co., 38 F.R.D. 329 (S.D.N.Y. 1965).

~Ina recent decision, it was held that intra-agency correspondence
discussing the course of conduct to be followed by the National Labor
Relatlons Board and expressing opmlons as to the merits of various
claims presented to the agency enjoys at least a quahﬁed prlvﬂege,
which in the absence of special circumstances shields it from examina-
tion by the public. Davis v. Braswell Motor szght Lmes, Inc., 363
F.2d 600 (5th Cir. 1966). The court said: -

# % * The documents discuss theé actions to be taken by the parties to‘ the
correspondencs and reveal tentative opinions as to the probable validity of vari-
ous charges made by Braswell and the unions. 'With the exception of these two
categories of information, the documents do not contain-any factual information
not already well known to the parties. The asserted purpose of the _subpoen?a
was to uncover évidence concerning the Board’s findings or detérminations,
whether preliminary, temporary or final, on the ‘status of the unions as repre:
sentatives -of the employees of Braswell. Under the circumstances in this ‘case,
we conclude that this objective cannot be satisfied in.this manner and. thaf;
- therefore, the subpoena should have been quashed. p. 603.

It then quoted Justice Reed’s observation in Kaéiser Alummum (7
Chemical Corp. v. United States, 157 F. Supp. 939, 45~946 (Ct. CL
1958):

o on Heére the document sought was intra-office advice on policy, the kind
that a banker gets from economists and accountafits on & borrower corporation,
and in the Federal government the kind that every head of an agency or depart-
ment must rely upon for aid in determining a course of action or-as a summary
of an agsistant’s research. In the case of governments “[t]he administration of
justice is only a part of the general conduct of the affairs of any State or. Na‘mon,
and we think is (with respect to the productlon Or NoN- productlon of a State paper
in a Court of justice) subordinate {o the genéral welfare of the community.”
Free and open comments on the advantages and disadvantages of a proposed
course of governmental management would be adversely affected if the-civil
servant or-executive -assistant were compelled by publicity to bear the blame
for errors or bad judgment properly chargeable to the responsible md1v1dua1
ith power to decide and act. Government from its nature has necessarily been
granted a certain freedom from control beyond that given the citizen. It is true
that it now: s-ubmits itself to suit but' it must retain pr-iVileges for the good of
all.

There is a pubhc pohcy 1nvolved in this. c1a1m of pr1v11ege for this adVlSOI‘y
opmlon—the policy of open, “frank discussion between subordinate and chlef
concerning admmlstratwe action. Pp. 603-604.

+ These’ considerations, we believe, are equally Vahd here and fully
justify nondisclosure of anything other than purely factual portions
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- of the reports. Therefore, itisour conclusion that only the factual parts
of the reports, including all the attachments, are to be made available
to the applicants.

We:think the State Director, Colorado State Office, Bureau of Land '
Mana,gement in whose custody the reports would regularly be, is the
proper person to examine the reports and decide which portions of themn
are to be opened to the applicants, The State Director should inspeet
them and their attachments and inform the apphcants when they are
ready for 1nspect10n and copymg :

Frank'J. BARrY,

‘ Solicitor. -

ISSUANCE OF MINERAL LEASES TO PARTI\TERSHIPS
Miner al Leasing Act: Generally

A .partnership composed excluswely of Umted States c1t1zens may hold a lease
" or permlt issued under the Mineral Leasmg Act.

Associate Sohmtor 8 Oplmon, M—36463 64 I D. 351 (1957) Overruled v
M—36'706 ‘ - _ J une 1 2, 1.96'7
To SOLICITOR » '

SUBJEGT ISSUANCE OF MINERAL LEASES TO PARTNERSBIE’S

We. have been 1ecently asked whether a partnership may hold in its
own name a lease or permit under the Mineral Leasing Act of Febru-
ary 25, 1920, as amended and supplemented (30 U.S.C., secs. 181~
283). It has been pointed out that Associate Solicitor's Opinion, M~
36463, approved by the Deputy Solicitor, 64 I.D. 851 (1957), held that
a partnership could not hold a lease in its own name. Our reconsidera-
tion of this Op1mon has been requested. :

Section 1 of the Mineral Leasing Act, as amended (30 U.8.C,, sec.
181), provides that leases and permits may be issued “* * * to cltlzens
of the United States, or to associations of such 01t1zens, or to any cor-
poration organized under the laws of the United States, or of any State
or Territory thereof, or in.the case.of coal, 0il, oil shale, or gas, to
mumc1pa11tles »

In 1957 the Associate Sohcltor ruled that a partnershlp (hd not
quahfy as an association within the terms of section 1. He pointed out
that a partnership may not hold title to real property unless it has
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been authorized to do so. Such authorization could come only from a
statute of the State under the laws of which the partnership was -
formed. The Associate Solicitor took the position, at p. 852, that it
could not be presumed that “Congress intended the identity .of its
lessees to depend on the varying laws of the several States.” We do
not-agree with this line of reasoning. In the very same sentence of
section 1 Congress provided that a lease might be issued “to any cor-
poration organized under the laws of the United States, or of any
State or Territory thereof * * *.? The fact that any corporation (or-
ganized under the laws of a State) may hold a lease thus depends ulti-
mately upon the law of its State of incorporation, as well as its own
corporate articles, and we must, therefore, conclude that the Congress
did intend to allow “the identity of its lessees to depend on the vary-
ing laws of the several States.” ' o :

The Associate Solicitor also stated on page 352 that a lease may not
be:issued to an association of persons.in the name of the. association,
but only in the names of the individual persons. He said that a cor-
poration was really an association of persons, but that it had been dis-
tinguished from other associations in the statute because section 1
specifically allowed corporations to receive leases in their own names.
The fact that the issuance of a lease to a corporation in its own name
had been specifically authorized was evidence that the Congress had
not intended to permit the issuance of a lease to a partnershlp in its
own name. This argument we do not find convincing.

Although created by an association of persons a corporation has a
legal identity of its own and is not ordinarily regarded as an associa-~
tion of persons. Indeed, in some situations a corporation is not in any
respect an association of persons, since it is, for example, possible to
have a corporation sole. We have no reason for believing that the Con-
gress was regarding corporatlons as assoclations of persons when it
enacted section 1.

In summary, we find nothmO' persuasive in M—36463 on the question

of whether a partnership may take and hold oil and gas leases. There-
fore; we have looked at:the statute itself and its legislative history to
see whether- there is any ]ustlﬁcatlon for holding that a partnership
may not take a lease in its own name.
* 'The provision about issuing leases to “associations of such cltlzens”
hasbeén in the Mineral Leasing Act from its enactment in 1920. More-
over, it had appeared in S. 2775 of the 66th Congress which was intro-
‘duced on ‘Angust 15, 1919, and was subsequently enacted as the Mineral
Teasing Act. We have gone through the leglslatlve hlstory and have
found no reference to the specific meaning of this provision.
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Havmg no leglslatlve hlstory to gulde us-on thlS pomt ‘We are
limited to the ordinary meaning of the words used in the statute. The
statute refers to “associations-of such citizens.” Using the terms “asso-
ciations of persons” or “associations:of individuals” which would be
the same as the statutory term except for the requirement of citizen-
ship would be a typiea,l method of referring to partnerships. A partner-
ship-is defined in Black’s Law Dictionary, 4th ed. (1951), at p. 1277
as “An association of two or more persons-to carry on as co-owners a
business for profit.”

Many judicial holdmas support this definition. The Court of Claims
has held that “For Federal tax purposes in absence of a specific stat-
utory provision to the contrary, a partnership is * * * considered
* % * a3 an association of individuals who are vested with an interest
in the specific property of the partnership.” * * * Qify Bank Farmers
Trust Co. et al. v. United States, 47 F. Supp. 98, 103 (Ct. Cl., 1942).
The Federal courts have also said that to constitute a partnership
“Undoubtedly, there must be an association of two or more persons for
the purpose of carrying on a trade or business or adventure together
and dividing the profits.. The presence or absence of certain other
incidents of a partnership by special arrangement.between the parties
would not seem to be of the essence of the matter.” * * * Feghteler
et al. v. Palm Bros. & Co.,133 Fed. 462,466 (6th Cir.1904). The Illinois

“courts have said “where there is an association of mdnrlduals for pro- .
'ducmg oilor minerals from property, and the expenses of development
and production and sale of the oil are divided and shared according to
the holdings of the members in the leasehold property, a partnership

exists.” Kinne et al. v. Duncon et al., 48 N-E.-2d 375, 377 (111. 1943).
A New York court has stated that “A partnership is an association of
two or more persons to carry on, as CO-OWNers; a business for proﬁt s
Keen v, Jasom,, 187 N.Y.S. 2d 825, 827 (Sup..Ct. 1959). ,

_ Thus, it is quite clear that-the ordmary definition of a partnershlp
is an association of persons or individuals. Clearly then the term “asso-
ciation of oltlzens” would seem to include within its meanmg a partner-
ship. :

-Sectlon 1 says that the lease or permlt shall be 1ssued to an associa-
tion of citizens. It does not say that it will be issued to the individual
members of that assoclatlon as M-36468 ruled. The sxmple and obv1ous
reading of section 1 is that a 1ease or permit may be issued to an asso-
ciation of citizens in the name of the association. A partnershlp com-
posed of citizens wonld be such. an, assocmtlon Consequently, a lease
or permit may be issued: toa partnersh1p in its OWIL name.
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Two qualifications must be made: (1) a partnership, in order to
hold a lease in its own name, must be composed exclusively of citizens;
(2) a-partnership, like a corporation, may hold s Federal oil and gas
lease which is an interest in real property only'if it is authorized
to hold such interests by the statute under Whlch it is formed and by
the instrument establishing it. :

~Upon your approval of-this memorandum, Associate. Solicitor’s
Opinion, M-36463 will be: overruled to the extent tha;t 1t 1s inconsistent.

with this opinion.
THOMAS J CAVAWAUGH, o

e : A ssociate Solicitor.
APPROVED: g '
EDWARD WEINBERG,

Deputy Solicitor.

CURTIS E. THOMPSON:
A-30743 . ... Decided June1},1967 .. N
0il and Gas Leases® Acqmred Lands Leasés—0il and Gas Leases Apphca-
“tions: Generally—0il and Gas Leases: Lands Subject:to
"Where: land was conveyed to ‘the United States under a deed in which the
-+ the grantor reserved oil and: gas rights in the conveyed land “for 4. primary
. period ending June 30, 1965;" title to the oil and gas deposits in such land
4id not vest in the United States until July 1, 1965, and an acquired lands:

oil and gas lease offer filed for the land on J une 30 1965, 'is properly Te~—
“jected as prematurely ﬁled

APPEAL FROM THE BUREAU OF LAND MANAGEMENT. .

Curtis E. Thompson has appealed to the Secretary of the Interior
from a decision dated September 14, 1966, whereby the Office of
' Appeals and Hearings, Bureau of Land Management affirmed sepa-~
rate decisions of the Eastern States land office rejecting his noncom-
petitive acquired lands oil and gas lease offers Eastern States 02 and
03, filed pursuant to the Mineral Leasing Act for Acquired Lands,
30 U.S.C. §§ 851-859 (1964).

The appellant filed his lease offers on June 80, 1965, for lands in
Ts. 11 N., Rs. 4and5W andm_Ts 7TN,Rs.1W. andlE , La. Mer.,.
Lou‘isiana, respectively. ’The record shows ‘that all of the lands de-
scribed in the two lease offers were acquired by the United States for-
addition to the Kisatchie National Forest by . Warranty deeds under-
which the grantors reserved oil and gas rights in the conveyed lands:
“for a primary period ending June 80, 1965.7 :
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On August 2, 1965, Gemldme H. Rubensteln, Whose lease offer
Tastern States 022 descrlbed the same lands as appellant’s lease offer
Eastern States 02, filed a protest against appellant’s offer on the ground
that it was prematurely filed. On August 11, 1965, Marilyn Meinhart,
whose lease offer Tastern States 016 conflicted with appellant’s lease
-offer Eastern States ()3 ﬁled a snmlar protest against the allowance of
that offer. -

- By a decision dated August 16, 1965 the land oiﬁce rejected appel-
lant’s lease offer Eastern States 03 Wlth other offers, for the reason
that complete title in the minerals applied for vested in the United
States on July 1, 1965, and the rejected offers were prematurely filed on
June 80, 1965. By a decision of August 19, 1965, the land office similarly
rejected lease offer Eastern States 02 with other:offers.

In response to appellant’s contention that the reservation of oil and
:gas rights in the deeds to the United States expired on the first instant
of June 80, 1965, and that title vested in the United States at the
:same moment, the Office of - Appeals and. Hea,rlngs found that the
Louisiana courts have held that similar langunage, i.¢., “for a period
ending * * *2 includes all of the day on which the period ends, citing
Landry v. Flcmtz 148 So. 2d 360 (La. 1962), and Wehran v. Helis, 152
So.2d 220 (La. 4th Cir. 1963). It concluded, therefore, that title to the
-oil and gas did not.vest in the United States until the day following the
date ad guem in the warranty deeds to the United States, or on July 1,
1965. Since the lands were not available for leasing at the time the offers
were filed, the Office of Appeals and Hearings stated, the offers were
properly re]eeted citing £ d'wm D. Wam"en, A—297 20 (September 24,
1963).

In his present appeal Thompson contends that the decisions rehed
upon by the Bureau, while properly sta,tmg the law relating to the
performance of contractual obligations, are.not applicable to a deed
of conveyance. He further argues that in 0. B, Mobley, Jr., BLM-A
052682 etc. (December 11, 1962), the Bureau of Land Management
rejectéd the use 6f rules of construction a,pphcable to performance-
type contracts in.. determmmg the_ date on -which title vests in the
United States urider a deed to the United States conveying land in the
State of Louisiana.: .- .

- The appellant’s theory requlres a stramed mterpretatlon of the
law. In essence, he argues that because it has been held that a period
which begins on a given day begins to run from the first moment of
that day it must follow that a perlod which ends on a speclﬁed day

269—453—6T———2
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terminates at the first instant of that day.! The latter proposition, how-
ever, does not necessarily follow the former as a matter of logic; and
from the decisions, and: the. discussions of the pertinent-principles of
law, we think that appe]lant’s view does not represent the law generally
or, more specifically, the law of Louisiana.

.The rule generally followed in the computation of a period of time,
which appellant acknowledges as being applicable here, is that a day
is to be considered as an indivisible unit or period of time, that frac-
tions of days are disregarded, and that every part of any day is one
day after every part of the preceding: da,y and one day before every
part of the day to follow.

* * [F]iractions of a day are not generally regarded in judicial proceedings,
and accordingly, ‘such proceedmgs take effect in the earliest period -of the day
upon which they. originated” and came: into force: And since the law usnally
rejects fractions of a day, when an act is required by a contract to be performed
on a specified day, its performance is not referable to any particular portion
of that day, but may be performed at any peniod within its compags. A contract
to take effect at a designated hour of the day and to remain in effect for a
term of months or years generally is considered to remain in effect during the
whole dey of expiretion * * * 52 Am, Jur., Time, § 15 (Itahcs added) gee 86
C.J.8. Time § 16.

Under the general rule ]ust set forth then, where the begmnlng and
endinig dates of an interest or estate are defined, that estate continues
from the first instant of the first day specified through the lagt instant
of the last day named, and it necessarily follows that the precechno*
interest must have termlnated the day before the defined estate com-
menced and that a succeeding interest does not vest until the day fol-
lowing the termination of the defined estate. In the present case this
Would mean that the grantors’ estates did not termmate u11t11 the last

-3 In.Humble Oil & Reﬁm/ng O'ompany, 64 ID. 5 (1957), a case relied on by appellaut to
support the construction which he advocates, the Department held that relinquishments of
oil and gas leases which were filed:on the first day of the lease year had the-effect of
terminating the leases, eo instanti, as of the first moment of that day and that the leskee
was not obligated to pay advance rentals which otherwise would have accrued on that
same date. Appellant insists that under this rule the mineral estite reserved under ‘the
deeds to-the United States vested -in the grantee at the first instant on June 30,:1965. The -
simplest, but by no means the only, distinction that may be made between that case and the
present one is that the former involved administrative interpretation of specific statutory
and regulatory provisions.relating to the leasing of federally owned oil and gas: deposits.
It does not necessarily state the law applicable to questions pertaining to the vesting of
title to land in Louisiana, which are governed by the law of the State In which the land is
sxtuateﬂ See DeVoughn v.' Hutchinson, 165.U.8.- 566, 570 ; (1897) ;s Clavke v. Clarke,” 178

- 0.8, 186, ‘191 (1900). Here it iIs mteresting to note that, whlle appellant denies the ap-
phcabxhty, of decisions -of ‘the Louisiana’courts dealing with’oil and gas leades to questmns
pertaining. te.conveyance by deed, .he relies almost entirely upon.a decision of this Depart—
ment mterpretmg the mineral leasmg laws. of the United States to support lns mterpre-
tation of a’provision of‘a @eed conveying land in Louisiana, L .
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moment of June 30, 1965, and that title to the oil and gas deposrts
underlying the v]ands in question did not vest in the United States
until the first moment of July 1, 1965.2 It appears clearly that the
same principle prevails in Loulsmna, at least msofa,r as 1t pertams to
the date of termination.

In Wehran v. Helis, supra, one of the cases relied upon by the Bu-
rean, the court dealt speclﬁcally with a problem which is not present
here, 4.e., ascertaining the expiration date of oil and gas leases which
were to run for a term of five years from July 20, 1958. It is evident,
however, from the numerous references in that decision to expiration
dates of leases in the cases cited that it was understood, without argu- '
ment, that a lease which “expires” on-a determined day continues in
effect until the last moment of that day.* We know of no reason, and. -
none has been suggested, for finding that “ending on” and “explrlntr _
on” have substantially different meanings.

- 'With respect to appellant’s contention tha,t Webran v. H eZzs, sup'/'a,,
does not state the law applicable to deeds we note that the court, after

2This rule was followed by the Department in 8. J. Hooper, 61 1.D.846, 347 (1854),
without any suggestion that there was a question as-to when title vested in the United
States under a deed worded similarly to those in guestion here. )

3 The court stated, inter’ alie, that :

“It.is universally held that unless a contrary intent is specifically shown 4 ‘year’ means
2 calendar year. Likewise fractions of a day are considered a whole day. Therefore it is
clear that if the date of execution of the leases is included in the five-year period, the’
primary term of the leases terminated at midnight July 19, 1958. On the contrary if the
date of execution is ezcluded the primary term expired at nidnight Ji uly 20, 1958

@ [ ® . Y - «
" “In Taylor v. Buttram, La, App., 111 So. 2d 576 (2d Cir, 1959), the Court said:
. “The oil and gas lease in question has a primary term of ten years' and was dated Decem-
ber 7, 1937, which means that the same expired on December 7, 1947 * * 2 )

“In Pace Lake Gas Oampeny v. United Carbon Co., 177 La. 529, 148 So. 699 {Sup. Ct.
1933}, the Supreme Court said that a lease dated May 2, 1924, for a term of five (5) years
expired on May 2, 1929. . :

“In"Landry €t al. V. Flmtz et el., La. App., 148 So. 2d-360 (1st Cir. 1962) the First
Circuit:Court of Appeal.in referring to-a lease dated March.29, 1957, stated that the lease
was for a primary term of three years ernding March 29; 1960, and that the Commissioner’s
Order (dated March 28 1960) was 1ssued one day pnor to the explrahon of the pnmary
term : . L .

£ T e '* Sk A - :'-"
S efn Petersen . Robmson 01, &, Gas C’ompzmy * ® * [356 S.W. 2d 217. (Tex ClV App,
1952)-] the Court held that a lease dated March 27 1947, for ‘a-term of ten years from this )
date’. would have expired at midnight on March 27, 1957 had not the drilling. contractor
staked:'a location:and. commenced drilling. operahons on that date.”.152 So. 2d at. 226,
228-229,

Following- appellant’s reasoning, we ‘would be justified. i in askmg, m each of the mstances
cited, ‘whether the court meant that the lease. expired- at the. beginning. or endlng of the
designated. expiration,.date, a. question which if mentonous, would leave each of the
determinatlons Wlthout a decxswe declsmn .y . : .
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citing in that decision the Louisiana statutory provision for the com-
putation of time in contractual matters, stated :

The District Judge held that the primary term of the leases expired at mid-
night July 19, 1958, his reasoning being that & mineral lease is not a contract
in- which there: is- an obligation to do, to perform, or not to- do, and therefore:
Article 2058 et seq. of the Civil Code are inapplicable. The District Judge then
concluded that the date of the leases is to be included in determining the term
of the leases, citing Baeker v. Potter, 223 La. 274, 65 So. 2d 598; Rateliff v. Louisi-
one Industrial Life Insurance Compuny, 185 -La. 557, 169 Bo. 572; Housing
Authority of the Town of Lake Arthur v. T. Miller & Sons, 23% La. 986, 120
$0.-24 494. % * *

~We.do not consider it necessary to decide whether the leases contain an ob_h-
gation to . do,. or to' perform, or whether Article 2058 et seq. of the Code are ap-
plicable t0 4 minefal lease. If the codal rules are not applicable it does not follow
that the converse of the rules must be applied. 152 So. 24 at 227,

The court then proceeded to find, “considering the ordma.ry mezmmg
of the words ‘from this date’ and the general rule relative to the inter-
pretation. of such words, that the date a quo should be excluded and
. the.date ad quem included in the calculation of the term of the leases,”
from which it concluded that the primary term of the leases there
under consideration did not. expire until midnight July 20, 19584 .

*The reasoning of the court may be' properly extended to- the present’
case, for it seems obvious that, whatever the limits may be in applying
rules applicable to leases to the conveyance of real estate; it doesnot
follow that, because the laws a,pphcable to mineral leases do not neces-
sarily govern the conveyemcmg of real estate;, “the period ending”
means one thing when used in an oil and gas lease and something
entirely different when used: in a deed of land. In the absence of some
basis for such a distinction we can only conelude that the meaning is
‘the same in either situation.

" Appellant does not appear to cha,llenge the Bureau’s ﬁndmg that
a. lease offer filed before land becomes available for leasing is:to-be

4/The court’s: conclusmns cast some doubt upon:the distinction between contract law and
real: property: law in- Loulsiana, relied upon by’ the Bureau of Land Management in. the
Mobley decision, supra, cited by appellant in support of his argument. In that case the
United States took, title to land under a deed in which the grantor reserved the mineral
rights in the land conveyed “for a period of twenty-five years from August 10, 1935.”’ The
Bureau, after acknowledging the general ‘rule that in the computation of a period of: ‘tiine to
run’ from- a given date the begmnin*" date is excluded from the period, found the rule with
respect to & conveyamce of reil property t0:-be that the given date is included in: the period
of time provided for in the absence of an expression-of ifitent to'the contrary on the part
of the parties to the conveyance.

‘It iy mot necessary now to:pass upon the correctness: of the Bureau’s: conclusions in that
matter, for, as we:have:already pointed. out; tlie deéds now in-question specified: the exact
date-on which the grantors’ reserved:interests were: to terminate, and there 1§ no* problem
here of determining the point from which a period: of tidie is: to-be computed, Thus; the
ruling in the Mobley case is immaterial to the issue now before the Department.
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rejected and not held n suspense unt]l the land becomes a,vaﬂable, and
we find no error in the Bureau’s determination that appellant’s offers
were properly rejected. :

- 'Therefore, pursuant to the authority delegated to the Sohcltor by
‘the Secretary of the Interior (210 DM 2. 2A(4) (a) ;24 F.R. 1348) the
decision appealed from is affirmed.

. ErRNEST F. Howm,
- Assistant Selicitor.

JACOB W, WASSERMAI\T

“A-30767 T Decided June 14, 1967

0il and Gas Leases: Acqmred Lands Leases——Oﬂ end Gas Leases Apphca-
tions: Generally-—0il and Gas Leases Lands SubJect to

‘Where land was  conveyed to the United States under a deed wherein
the grantor reserved all minerals, together with the nght to mine, drlll
remove and operate for such minerals “qntil November 4, 1965, with the

express provision that if the reserved right to mine ete. “is not being exer- =~

. cised on November 4, 1965, then and upon said November 4, 1965, the said
- -coal, 0il, gas and minerals, and all rights thereunder -shall become property
- of the Grautee,” and the right was not exercised on that date, title to the
minerals vested in the United States on the prescribed day, and acquired
‘Iands oil and gas lease offer filed the same day was properly accepted fo;

k con51derat10n by the land oﬂice

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

“Jacob N. Wasserman has appealed to the Secretary of the Interior
from a decision dated December 5, 1966, whereby the Office of Appeals
and Hearings, Bureau of Land Management, affirmed a decision of
the Eastern States land office rejecting lis noncompetitive acquired

"lands oil and gas lease offer Eastern States 0446, filed pursuant to the
"Mineral Leasing Act for Acquired Lands, 30 U.S.C. §§ 351-359 (1964).
‘Wasserman filed his offer on November 5, 1965,-for 200 acres of land
“in sec. 4, T. 16 'N., R. 15 W., Mich. Mer., in the Manistee National
“Forest, Mlchlgan The lands apphed for were acquired by the United
States under a deed executed on September 22, 1987, by Emma R.
Hutchins wherein the grantor reserved “all coal, 011, gas and minerals-
“in, upon and under the lands # * * together W1th the right to mine,
drill, remove and operate for.same until November 4, 1965, said rlghts
>sub]ect ‘to renewal by five (5) year ‘periods,’ provided the rlght is
being exerclsed at ‘the end of any period. Tf, however, said rlght 1s
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not being exercised on November 4, 1965, then and upon said Novem-
ber 4, 1965, the said coal, oil, gas and mmerals and all mghts there—
’under shall become property of the Grantee * * %7

By a decision dated August 16, 1966, the land. ofﬁce re]ected appel—
lant’s offer for the reason that the lands described therein “are em-
‘braced - in lease ES 0438, tltle-holder of record being George M.
MecAleenan.” !

On appeal tothe Director, Bureau of Land Manawement Wasserman
contended that the reservation of minerals in the deed to the United
States did not expire until November 4, 1965. It follows, he argued,
that no effective filing could be made for an oil and gas lease until
‘November 5, 1965, and that lease Fastern State 0438 was improperly
issued. The Office of Appeals and Hearings, however, in affirming
the rejection of appellant’s offer found that the language of the deed
‘unequivocally provided that title to the minerals should vest in the
United States on November 4, 1965, if the right of renewal had not
been exercised. Since there was no renewal, the Office of Appeals and
‘Hearings stated, the minerals became the property of the United States
‘on November 4, 1965, and became available for leasing on the same day.
. In his present appeal Wasserman renews his.contention that title
“to the minerals did:not vest in the United States until November 5,
1965, assertmg that the word “until” includes all of the specified day
or that, in any event, the term used is ambiguous, that if the deter-
‘mination as to Whether the grantor exercised her reserved right is to
be made on, and not before, November 4, 1965, the reservation must
continue "thro‘uoh: all of that day, and that the ambiguity, if any, was
created by the Umted States and should be strictly construed against
the. gran‘cee Moreover, appellant contends, inasmuch as. the assign-
‘ment from Meinhart to McAleenan specifically negates any warranty
of title, the assignee cannot qualify as a bona fide purchaser for value.

.On behalf of the lessee it is argued that the word “until” excludes
‘the date ad quem or that it is amblguous in law but that the explana~
“tory languace in the deed makes it clear that title to the minerals
vested in the United States on November 4, 1965, and that, even if
title - did not vest until November 5, the assignee must be protected
" a3 a bona fide purchaser.

From the arguments of the parties, and from a review of pertlnent
»authorltles it is- abundantly clear that “until” is a word of exclusion

‘v'Leass Eastern States 0438 was 1ssued to Arthur E Memhart effectlve August 1, 1966
“mpursuant to.a lease offer filed on November 4, 1965, The lease was - assxgned by \Iemhart to
McAleenan by an. mstrument approved effective September 1, 1966
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or g WOI‘d of 111clu31on or that it is amblcruoue in meaning, dependmg
upon whieh rule one -electsf,toi apply.. Thus;.it. has been stated. that:

* % % Tt may ‘be assumed .that the preposition  “until,” like “from” or
“between,” generally excludes the day. to which it relates. [Citations omitted.]
In: contracts and like: documents, “urntil” is consfrued -as .exclusive of the day
mentioned, unless it. was the manifest intent of the parties to include it. Webst.
Dict: “The use of the word ‘until’ generally implies an intention to exclude the
day to-which it refers, unless a contrary intention appears from the context.of the
statute or:instrument in which the word is used.” 26 Am. & Eng. Enc. Law, p. 9
The word “until’”” is’ exclusive in its- meaning.: A :charter to -continue until the
1st day-of January expires on the 31st day of December. People v. Walker, 1T
- NXY. 502..% % % People v. Hornbeck, 61 N.Y.8. 978 (1899) See In re ergtmd
27F Supp 725, 729 (8.D. Calif. 1939).

On the other hand it has been stated that

The qudeuntxl has been given in this state a meaning equivalent to until
“and including. We treat it as if used in the inclusive sehse unless the intent to
use it in another semse clearly appears * R Marcum V. Melton, 21 S.W. 2d
291 292 (Ky. 1929y, '

The more general rule is tha,t

" No general rule ('za_n be laid down to determine whether the word “until” is
a word of inclusion or exclusion. A strictly literal definition would doubtless
make it one of exclusion, but popular use is quite as likely to give it an inclii—
sive as an exclusive sense. The use of the word in particular instances may be
such as to leave no doubt as to the meaniig, and, in such. cases, the court wiil
give it the meaning intended. Thus, if a lease is given until the Ist of April,
there eould be no question that it would expire with March ; while, on the-other
hand, if a lender told a borrower that he could have the money borrowed until
the 15th of the month, few people would ‘doubt that repayment on the 15th
would comply W1th the agreement A.nnot 16 A LR. 1094 (1922).

- The apphc%ble law here, of course, is that which is followed in
Mlchman, and it would appear that the general rule prevalls in that
State.

- In Hallock v. Income Guamnty 00, 959 NW 133 (Mlch 1935),
a case which appellant cites in support of the proposition that “until”
is a word of inclusion, and_which the lessee contends is inapplicable
to the issue here, action was brought under a health and accident in-
surance policy. The last premium notice received by the plaintiff stated
that a quarterly premium of $15 would become due and payable on-or
before N ovember 29, 1932, and that payment thereof would extend
the insurance until February 28, 1933, Although the premium was
not- pald until December 12,1932, 1t was accepted by the company. The
premium due on February 28 1933 was not mailed until March 2, and
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the defendant refused to accept it. The plaintiff incurred the disability
upon which the action was based on February 28 In holding that the-
policy remained in effect through that.date-the court stated:
~;All ambiguities in a. policy of insarance. must.be resolved in favor of the
insured. [Citations omitted.]. In order to aveid any .question as to the exaet
period during which:a policy is in force, it is frequently provided that.its termy
shall begin at noon on.a certain day: and expire at noon on a certain subseguent
day. The policy in the instant: case contained no such provision, However, it has
~ repeatedly been held that in ascertaining the time during which an.act-is fo be -
performed, or an obligation remain in force, the date from which the contract.
runs is'excluded, and the last day mentioned is included, in thé calculation; it
being the policy . of the law to protect a right and prevent a forfeiture where this
can ‘be done without violating the. clear intention or positive provision of the
parties. [Citations omitted.] This rulé has: been dpplied to life.insuranée eon-
tracts. [Citations omitted.] Plaintiff’s insurance therefore d1d no’c expire untilk
midnight of February 28, 19383 * % *, P, 134,

“The court did not, in fact, discuss the meaning of the Word “until,”
'a]though it seems clear from what it did say that the term has no ﬁxedi
legal meaning in Michigan. The parties to the present dispute have not
cited, and we have not found, a more explicit dlscussmn of the problem:
by a Michigan court.

In the present case, however, the significance of the word “until”
fades as a key to the interpretation of ‘the deed in question, for the
most that can be said for that. word itself, under any rule of construc-
tion, is that it creates a presumption of 1ntent to include or to exclude.
Thus, under any of the three rules of interpretation set forth above, a
clear expression of intent in thé instrument of conveyance would pre-
vail over any presumptmn as to the meaning of “until.” The deed i in
the present case is not without its explanatory language.

' Any ambiguity which may be found in the use of the word “until”
should be removed by the clear expression that “then and upon said
November 4, 1965, the said coal, oil, gas and minerals, and all rights

- thereunder shall become the property of the Grantee.” The clarity of
that provision, ‘however, is somewhat clouded, and a measure of am-
biguity is restored, by the prefatory condition that if the right reserved
under the deed to mine, drill, remove and operate for the reserved
minerals “is not being exer01sed on November 4, 1965 ” tltle to the min-
erals is to vest in the grantee.

There may be a question as to whether the grantor, in order to in-
crease the period of the reservation of mireral rights under the deed
was requlred to exercise the right of mining, drilling, removing or oper-
atmg prior to November 4, 1965, ‘or whether she ha,d all of that day in
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which to commence any such operation. Since the right was not exer-
cised at any time we find it unnecessary to determine that precise ques-
tion.* The language of the deed was explicit in: providing that if the
right was not exercised title to the mmerals should vest in the grantee
on November 4, 1965, .

Appellant Would have the deed construed to prowde that “1f the
grantor does not exercise the right on or befors November 4, 1965, the
coal, oil, gas and minerals, and all rights thereunder shall become the
property of the Grantee on November 5, 1965.” That, of course, is not
what the deed provided, and we see no evidence that such was the
intent of the parties. Thus, glvmg the. la,nguatre of the deed what we
consider to be its plainest meaning, we concur in the findings of the
Bureau that title to the minerals in the lands in question vested in the
United States on November 4, 1965, and that the land office properly
accepted an offer to lease the oil and gas deposits thereunder filed on
that date. In view of this conclusion it becomes unnecessary to deter-
mine whether-or not McAleenan qualifies as a bona fide purchaser of
the lease interest of Meinhart.

Therefore, pursuant to the authority delegated to the Solicitor by the
Secretary of the Interior (210 DM 2.2A (4) (a); 24 T. R 1348), the
demsmn a,ppealed from is afﬁrmed

' ERNEST P, HOM,

Asszstant Solwztow

2 Although we do not find any cases directly in point, we find nothing that would pre-
clude a provision in a deed that title should vest in the grantee on a given date upon the
condition that a specified act not be performed by the grantor by that date, assuming here
that it was the intent of the parties to-allow the grantor to exercise. the reserved right
through November 4, 1965. This Department, for example, applying the familiar rule that
a day is an indivisible unit.of time, and atl action effective on a’particular day is effective
from the first. moment. of that day, has held the relinguishment of an oil and gas ‘leasé,
filed at 9:30 am. on the anniversary date of the lease to be effective from the first mstant_.
of the day and to prevent the accrual of a rental obligation which, except for the:filing of
the relinguishment, would have acerued also from the first moment of the same day. Humble
0il & Refining Co., 64 1.D. 5 (1957): In a similar vein, 4 court has held that the act.of a
State 1eg1slature vahdating certain school distriets, provided there was no litigation on the
validity of any district pending on the effective date of the act, .did not validate a school-
district the vah(hty of which was’ challenged in:a proteeding commenced on the eifectlve’
date of the validating act. Ohilds et al. V.. Board of Sup’rs of Webster County, 128 So. 338
(Sup. Ct. Miss. 1930). 'I‘hus ‘we find nothing repugnant in a provision in a deed that titled
to an mterest conveyed should vest in the grantee on a specified date subject to the condi-

tion that an act performed on.that same-date would prevent the ves’mng of title at that
time. . . Lo .

269-453—67——3
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Rules of Practice: Appeals‘ Generally—Rules of Practme Ev1dence

The: overriding considération  in ruling’ upon requests for: dlscovely is
whether making available the information sought is' consistent with ‘the
-7 objective of securmg just and inexpensive determination of appeals without
- unnecessary delay, with consideration given to (i) the attainment of that
obJectlve in the partlcular case; (ii) the showmg made by the party seekmg
“digcovery ;- (iii) the clalms of privilege asserted and (iv) the likelihood. of
hardship resulting’ from granting particular requests Absent-hardship and
prwﬂege, the scope of inquiry may encompass any material relevant to the
subject matter and need not be limited to the precise issues-involved, even
though such material may not be admissible as evidence at the hearing,

BOARD OF CONTRACT APPEALS

This a,ppea,l involves the interpretation of specifications concerning
the encasement of pretensioned’ concrete pipe. The appellant, pur-
suant “to the Rules of” this Board “and the pre-trial Order entered in
this cause,” has served upon the Government documents entitled “Re-
quest. For Admissions,” “Motion For the Production of Documents,”
and “Interrogatories.” The Government hag objected to certain of the
1tems propounded

- Under subsection (b) of section 4.4 of our rules, we “may- empower
or approve the taking of depositions, service of written interrogatories,
_ Inspection of documents and admission of facts generally in accordance

with the procedures covering such matters established by the Armed
Services Board of ‘Contract Appeals.” The ASBCA rules provide for
depositions by means of oral examination and written interrogatories
“for use as evidence in the appeal proceedings,’* as distinguished,-
simply, from ‘written interrogatories: to pa,rtles, 1nspect10n of docu—
ments, and.admission of facts.2 o
‘The ASBCA will not ordinarily pelnnt a dep051t10n to be taken for
ultimate use as evidence “unless it appears that it is impracticable to- -
present deponent’s testimony at the hearing of the appeal or unless
a hearing has been waived.”3 App]lcatlons for: permission to serve
upon partles written interrogatories not designated specifically for
use as evidence, to inspect certain documents, and to request admis-
sion of specified facts will not be entertained “as a matter of course,”
but only under “appropriate circumstances,” and will be “approved

132 CFR Part 30, Appendix A, R, 14 (a) (1986).
a1d., R. 15,
81d., R. 14(a).
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- only to the extent and upon stuch terms as Lhe [ASBCA] in its chscre-
tion considers to be consistent with the objective of securing just and
inexpensive determinatiori of appeals without unnecessary delay, and

_essential to the proper pursult of that ob]ectlve n the partlcular'
case.” ¢

It is questionable whethier the appellant has complled with the
ASBCA rules which we follow generally in-the area of discovery.
The request for the interrogatories is deficient in that it does not =
clearly state its purpose. In addition, there has been no allegation of
“appropriate circumstances” which might entitle the appellant to
inspect the documents sought and demand the admissions propounded.
‘%&ther, its application is grounded upon what- 1t characterizes as a

“pre-trial Order,” but which actually is a stipulation between the

‘parties approved by the hearing official designated by the Board for
a prehearing conference in reference to this matter. As we understand
the stipulation the parties thereto merely recognized that certain
documents would be requested for inspéction and copying and that
interrogatories would be propounded. The stipumtioil does not consti-
tute an agreement as to speclﬁc items of information that would be
furnished.

The ASBCA procedme in this field ordinarily should be adhered
to; however, our rules permit us to deviate therefrom. In this case
th_e Board will accept the stipulation of the parties as a substitute
for the required showing of “appropriate circumstances.” Additionally,
we have given great weight to the fact that the Government has
acqmesced in most of the appellant’s demands.

The overriding consideration in all cases is whether grantmg the
information sought is “consistent with the objective of securing just
and inexpensive determinations of appeals without unnecessary delay,
and essential to the proper pursuit of that objective in the partmuhr
case.” If that test is not met, discovery will not be allowed.

Severe restrictions will not be placed upon an application by. a
party to utilize requests for admission or interrogatories for discovery
purposes. The requirement to furnish answers to interrogatories or
requests for a,chmssmns, however, will not be imposed to the extent
that hardship is likely to result. ,

In this-appeal some degree of discovery is clearly advantageous.
" The contractor contends that interpretation of numerous provisions

tId., R. 15,
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of the contract will be required. A hearing has been requested. In
anticipation of the hearing the Government has not provided a “de-
tailed exposition” of its position. The proof in support of the alleged
extra work performed (claimed by the appellant not to be called for
by the specifications) is'likely to be detailed