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PREFACE

This volume of Decisions of the Department of the Interior covers
the period from January 1, 1967,to December 31, 1967.It includes the
most important administrative decisions and legal opinions that were
rendered by officialsof the Department during the period.
The Honorable Stewart L. Udall served as Secretary of the Interior
during the period covered by this volume; Messrs. Charles F. Luce and
David S. Black served as Under Secretary; Messrs. Harry R. Anderson, Stanley A. Cain, Frank C. Di Luzio, Kenneth Holum, Robert C.
McConnell, and J. Cordell Moore served as Assistant Secretaries of the I
Interior; Mr. George E. Robinson served as Deputy Assistant Secretary for Administration; Mr. Frank J. Barry served as Solicitor of the
Department of the Interior and Mr. Edward Weinberg as Deputy
Solicitor.
This volume will be cited within the Department of the Interior as
"74 I.D."
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ERRATA
Page 18-Line

9, The word appellent should be appellant.

Page 24-Footnote 42, Harsed E. Sutton, should read Harold E. Sutton.
Pages 47,49, 51, 53, 55-John

v. Steffens et a., should read John V. Steffens.

Page 74-Line 2 "The Contract also provides as follows."1 6 should be a
10 point paragraph, instead of 8 point.
Page 75-Footnote 23, Line 2, February 11, 1966, well before most of the
acts of trespass complained of Exhibit 19., should read trespass complained.
Exhibit 19.
Page 94-Line 9, understanding between the contractor and a complaint

inspector,shouldread compliantinspector.
Page 102-Lines

10 and 11 (43 U.S.C. sec. 315t), should read 43 U.S.C. sec.

315f.

Page 138-Footnote

5 "Act of February 25, 1920, sec. 17, as amended, 77

Stat. 782 (1960), should read 74 Stat. 781.

Page 182-Footnote 5, ICBA-376, should read IBCA-376. Page 209-Topical Index Heading Reguations: Waiver, should read Regulations: Waiver.
I Page 211-Court case Wm. J. Coleman, A-30241 (May 7, 1965) should read
Colman.
Page 215-Paragraph 2, Lines 12 and 13, Court case Lewis J. A. Bockholt, etc.
should read Lewis J. H. Bocl7holt, etc.
Page 226-Footnote 41, Court case of James P. Cross, Eng. BCA No. 2506,
65-2 BCA par. 4488, should read 4988.
Page 227-Footnote 45, Court case of Herman Groseclose, IBCA-190, 61-1
BCA par. 2885 (1961) should read (1960).
Page 241-Paragraph 4, Line 3-43 CFR 201.60 (now CFR 3381.1) should
read 3385.1.
Page 244-Last paragraph-Line 13 after the word "date,." add an asterisk
(*). The remaining text By letter of Aug. 23, 1967 should follow after the

signature (ed. note).
Page 280-Footnote

103, Line 9, court case Inter-City Sand & Gravel Co. and

John Kovtynovich,IBCA-128 (May 29, 1965), should read (May 29, 1959).
Page 323-Footnote 65, Line 3 (
should read (S 3/18/60).
Iv

(/10/60), Government Exhibit No. 11).
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CUMULATIVE INDEX TO SUITS FOR TUDICIAL REVIEW

OF

DEPARTMENTAL DECISIONS PUBLISHED IN INTERIOR DECISIONS

The table below sets out in alphabetical order, arranged according
to the last name of the first party named in the Department's decision,
all the departmental decisions published in the Interior Decisions,
beginning with volume 61, judicial review of which was sought by
one of the parties concerned. The name of the action is listed as it
appears on the court docket in each court. Where the decision of the
court has been published, the citation is given; if not, the docket number and date of final action taken by the court is set out. If the court
issued an opinion in a nonreported case, that fact is indicated; other-wiseno opinion was written. Unless otherwise indicated, all suits were
commenced in the United States District Court for the District of
Columbia and, if appealed, were appealed to the United States Court
of Appeals for the District of Columbia Circuit. Finally, if judicial
review resulted in a further departmental decision, the departmental
decision is cited. Actions shown are those taken prior to the end of the
year coveredby this volume.
Adler Construction Co., 67 I.D. 21 (1960) (Reconsideration)
Adler ConstructionCo. v. United States, Cong. 10-60. Suit Pending.

State of Alaska, Andrew J. Kalerak, Jr., 73 I.D. 1 (1966)
Andrew J. Kaleralk, Jr., et at. v. Stewart L. Udall, Civil Action No. A-35-66,
D. Alas. Judgment for Plaintiff October 20, 1966. Appeal filed November
15, 1966,9th Cir.

Allied Contractors,Inc., 68I.D. 145 (1961)
Allied Contractors, Inc. v. United States, Court of Claims No. 163-63.
Compromised.

Leslie N. Baker et al., A-28454 (October 26, 1960). On reconsideration
Autrice C. Copeland, 69 I.D. 1 (1962).
Autrice Copeland Freeman v. Stewart L. Udall, Civil Action No. 1578.
D. Ariz. Judgment for Defendant, September 3, 1963 (opinion). Affirmed,
336 F. 2d 706 (1964). No petition.

Max Barash, The Texas Company, 63 I.D. 51 (1956)
Max Barash v. Douglas McKay, Civil Action No. 939-56. Judgment for
Defendant, June 13, 1957; reversed and remanded, 256 F. 2d 714 (1958);
judgment for Plaintiff, December 18, 1958. Supplemental Decision 66 I.D.
11 (1959). No petition.
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Co., 64 J.D. 312 (1957) 65 I.D. 49 (1958)

Barnard-Curtiss Co. v. United States, Court of Claims No. 491-59. Judgment for Plaintiff, 301 P. 2d 909 (1962).

Eugenia Bate, 69I.D. 230 (1962)
Katherine S. Foster & Brook H. Duncan, 1I v. Stewart L. Udall, Civil
Action

No. 5258, D. N.M. Judgment

for Defendant,

January

8, 1964. Re-

versed, 335 F. 2 828 (1964). No petition.

Sam Bergesen, 62 I.D. 295 Reconsideration denied, IBCA-11 (December 19,1955)
Sam Bergesen v. United States, Civil Action No. 2044, D. Wash. Complaint
dismissed March 11, 1958.-Noappeal.

BLIJ-A-045569,70 I.D. 231 (1963)
New York State Nutural Gas Corp. v. Stewart L. Udall, Civil Action
No. 2109-63.

Consolidated Gas Supply Corp. v. Stewart ,. Udall, et al., Civil Action No.
.2109-63. Judgment for Defendant, September 20, 1965. Affirmed; April 28,
1966. No petition.

Mlvin A. Brown, 69 .D. 131 (1962)
Melvin A. Brown v. Stewart . Udall, Civil Action No. 3352-62. Judgment
for Defendant, September 17, 1963. Judgment reversed, 335 F. 2d 706 (1964).
No petition.

The California Company, 66 I.D. 54 (1959)
The California Company v. Stewart L. Udall, Civil Action No. 980-59.
Judgment for Defendant, October 24, 1960 (opinion). Affirmed, 296 F. 2d
384 (1962).

Carson Construction Co., 62I.D. 422 (1955)
Carson Construction Co. v. United States, Court of Claims No. 487-59.
Judgment for Plaintiff, Decemlber 14, 1961. No appeal.

Chargeabilityof AcreageEmbraced in Oil and Gas Lease Offers,71
I.D. 337 (1964) Shell Oil Company, A-30575 (October 31, 1966)
Shell Oil Company v. Udall, Civil Action No. 2167.

Suit pending.

Chemi-Cote Perlite Corp. v. Arthur C. wT.Bowen, 72 I.D. 403 (1965)
Bowen v. Chemi-Cote Perlite, Arisona Court of Appeals, Div. Two, Affirmed decision of lower court which found against this Department, 423
P. 2d 104 (1967). Spreme Court of Arizona Reversed, Motion for Rehearing
denied, November 21, 1967,432 P. 2d 435 (1967).

Mrs. Hannah Cohen, 70 I.D. 188 (1963)
Hannah and Abran Cohen v. United States, Civil Action No. 3158, D.R.I.
Compromised.

Barney R. Colson, 70 I.D. 409 (1963)
Barney R. Colson et al. v. Stewart L. Udall, Civil Action No. 63-26-Civ.-Oc,
M.D. Fla. Dismissed with prejudice, 278 F. Supp. 826 (1968) ; Appeal taken.
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Columbian Carbon Company, Sferwin E. Liss, 63 I.D. 166 (1956)
Merwin B. Liss v. Fred A. Seaton, Civil Action No. 3233-56. Judgment
for Defendant, January 9. 1958. Appeal dismissed for want of prosecution,
September

18, 1958, D. C. Cir. No. 14,647.

Appeal of ContinentalOil Conpany',68I.D. 337 (1961)
Continental Oil Co. v. Stewart L. Udall, et al., Civil Action No. 366-62.
Judgment for Defendant,
den., 389 U.S. 839 (1967)

April 29, 1966. Affirmed, February

10, 1967, Cert.

John C. deArmas, Jr., P. A. 2lcKenna, 63 I.D. 82 (1956)
Patrick A. MoKenna v. Clarence A. Davis, Civil Action No. 2125-56.
Judgment for Defendant, June 20, 1957. Affirmed, 259 . 2d 780 (1958);
Cert. den., 358 U.S. 835 (1958).

The Dredge Corporation, 64 I.D. 368 (1957) 65 I.D. 336 (1958)
The Dredge Corporation v. J. RlussellPeni, Civil Action No. 475, D. Nev.
Judgment for Defendant, September 9, 1964. Affirmed, 362 F. 2d 889 (9th
Cir. 1966). No petition. See also Dredge Co. v. Tusite Co., 369 P. 2d 676
(1962) Cert. den., 371 U.S. 821 (1962).

Jokn J. Farrellyet al.,62I.D. 1 (155)
John J. Farrelly and The Fiftp-One Oil Co.v. DouglasMcKay, Civil Action
No. 3037-55. Judgment for Plaintiff, October 11, 1955. No appeal.

Franco Western Oil Company et al., 65 I.D. 316, 427 (1958)
Raymond J. Hansen v. Fred A. Seaton, Civil Action No. 2810-59. Judgment
for Plaintiff, August 2, 1960 (opinion). No appeal taken.
See Safarik

v. Udall, 304 P. 2

944 (1962). Cert den., 371 U.S. 901 (1962).

Gabbs Exploration Co., 67 I.D. 160 (1960)
Gabbs B ploration Company v. Stewart L. Udall, Civil Action No. 219-61.
Judgment for Defendant, Decemiber 1, 1961. Affirmed, 315 F. 2d 37 (1963),
Cert. den., 375 U.S. 822 (1963).

Stanley Garthofner, Duvall Brothers, 67 .D. 4 (1960)
Stanley Garthofner v. Stewart L. Udall, Civil Action No. 4194-60. Judgment for Plaintiff, November 27, 1961. No appeal.

Co., 67 I.D. 344 (1960)

GeneralExcavating

General Excavating Co. v. United States, Court of Claims No. 170-62.
Dismissed with prejudice December 16, 1963.

Nelson A. Gerttula, 64 I.D. 225 (1957)
Nelson A. Gerttula v. Stewart L. Udall, Civil Action No. 685-60. Judgment
for Defendant, June 20, 1961; motion for rehearing denied, August 3, 1961.
Affirmed, 309 F. 2d 653 (1962). No petition.

Charles B. Gonsales et al., Western Oil Fields, Inc. et al., 69 I.D. 236
(1962)
Pan American Petroleum Corp. d Charles B. Gonsales v. Stewart L. Udall,
Civil Action No. 5246, D. N.M. Judgment for Defendant, May 13, 1964.
Affirmed, 352 F. 2d 32 (1965).
307-867-68
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Gulf Oil Corporation, 69 I.D. 30 (1962)
Southwestern Petroleum Corp. v. Stewart L. Udall, Civil Action No.
2209-62. Judgment for Defendant, October 19, 1962. Affirmed, 325 F. 2d
633 (1963). No petition.

Gut hrie Electrical Construction, 62I.D. 280 (1955), IBCA-22(Supp.)
('Marchg 30,19516)

Gut hrie Blectrical Construction Co. v. United States, Court of Claims No.
129-58. Stipulation of settlement filed September 11, 1958. Compromise
offer accepted and case closed October 10, 1958.

L. H. Hagood et al., 65 I.D. 405 (1958)
Edwin Still et al. v. United States, Civil Action No. 7897, D. Colo. Compromise accepted.

Raymond J. Hansen et al., 67 I.D. 362 (1960)
Raymond J. Hansen et al. v. Stewart L. Udall, Civil Action No. 3902-60.
Judgment for Defendant, June 23, 1961. Affirmed, 304 F. 2d 944 (1962). Cert.
den., 371 U.S. 901 (1962).

Robert Schulein v. Stewart L. Udall, Civil Action No. 4131-60. Judgment
for Defendant, June 23, 1961. Afflrmed, 304 P. 2d 944 (1962). No petition.

Kenneth Holt, an Individual, etc., 618I.D. 148 (1961)
Kenneth Holt, etc. v. United States, Court of Claims No. 162-62. Stipulated
judgment,

July 2, 1965.

Hope Natural Gas Company, 70 I.D. 228 (1963)
Hope Natural Gas Co. v. Stewart L. Udall, Civil Action No. 2132-63.
Consolidated Gas Supply Corp. v. Stewart L. dall et al., Civil Action
No. 2109-63. Judgment for Defendant, September 20, 1965. Per curiam,
April 28, 1966. No petition.

Boyd L. Hulse v. WilliamH. Griggs,67I.D. 212 (1960)
Willian H. Griggs v. Michael T. Solan, Civil Action No. 3741, D. Idaho.
Stipulation for dismissal filed May 15, 1962.

Idaho Desert Land Entries-Indian Hill Group, 72 I.D. 156 (1965)
Wallace Reed et al. v. U.S. Department of the Interior et al., Civil Action
No. 1-65-86, D. Idahio, Southern Division. Order denying preliminary injunction, September 3, 1965. Appeal, 9th Cir., 20350, September 20, 1965.
Dismissed, November 10, 1965. Suit pending.

Interpretation of the Submerged Lands Act, 71 I.D. 20 (1964)
Floyd A, Wallis v. Stewart L. Udall, Civil Action No. 3089-63. Dismissed
with prejudice (Mar. 27, 1968).

J. A. Terteling & Sons, Inc., 64 I.D. 466 (1957)
J. A. Terteling & Sons, Inc. v. United States, Court of Claims No. 114-59.
Suit pending.

J. D. Armstrong

Co., Inc., 63 I.D. 289 (1956)
J. D. Armstrong, Inc. v. United States, Court of Claims No. 490-56.

Plaintiff's motion to dismiss petition allowed, June 26, 1959.
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Leo J. Kottas, Earl Lutzenhiser, 73 I.D. 123 (1966)
Earl M. Lutzenhiser ad Leo J. Kottas v. Stewart L. Udall et al., Civil
Aetion No. 1371, D. Montana, Helena Division. Suit pending.

Max L. Krueger, Vaughan B. Connelly, 65 I.D. 186 (1958)
Mac Krueger v. Fred A. Seaton, Civil Action No. 3106-58. Complaint dismissed by Plaintiff, June 22, 1959.

W. Dalton LaRue, Sr., 69 I.D. 120 (1962)
TV. Dalton La Rue, Sr. . Stewart L. Udall, Civil Action No. 2784-62.
Judgment for Defendant, March 6, 1963. Affirmed, 324 F. 2d 428 (1963).
Cert. den., 376 U.S. 907 (1964).

L. B. Sanf ord, Inc., 74 I.D. 86 (1967)
L. B. Samford, Inc. v. United States, Court of Claims No. 393-67. Suit
pending.

Charles Lewellen, 70 I.D. 475 (1963)
Bernard B. Darling v. Stewart L. Udall, Civil Action No. 474-64. Judgment for Defendant, October 5, 1964. Appeal voluntarily dismissed, March 26,
1965.

HiltonH. Lichtenwalner et al., 69 I.D. 71 (1962)
Kenneth McGahan V. Stewart L. Udall, Civil Action No. A-21-3, D. Alas.
Dismissed on merits, April 24, 1964. Stipulated dismissal of appeal with
prejudice,

1kerwin

October 5, 1964.

E. Liss et a., 70 I.D. 228 (1963)

Hope Natural Gas Company v. Stewart L. Udall, Civil Action No. 2132-63.
Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil Action No.
2109-63. Judgment for Defendant, September 20, 1965. Affirmed, April 28,
1966. No petition.

Elgin A. McKennaExecutrix, Estate of Patric A. Mcfenna, 74 I.D.
133 (1967)
Mrs. Elgin A. McKenna as Exsecutrix of the Estate of Patrick A. McEKenna,
Deceased v. Udall, Civil Action No. 2001-67. Suit pending.

A. J. MciCinnon, 62 I.D. 164 (1955)
A. J. McEKinnonv. United States, Civil Action No. 9833, D. Ore. Judgment
for Plaintiff, December 12, 1959 (opinion); reversed, 289 F. 2d 908 (9th Cir.
1961).

Wade McNeil et al., 64 I.D. 23 (1957)
Wade McNeil v. Fred A. Seaton, Civil Action No. 648-58. Judgment for
Defendant, June 5, 1959 (opinion) ; reversed, 281 p. 2d 931 (1960). No appeal.
Wade McNeil v. Albert K. Leonard et al., Civil Action No. 2226, D. Mont.
Dismissed, November 24, 1961 (opinion). Order, April 16, 1962.
Wade McNeil v. Stewart L. Udall, Civil Action No. 678-62. Judgment for
Defendant, December 13, 1963 (opinion).
Cert. den., 381 U.S. 904 (1965).

Affirmed,

340 F. 2d 801 (1964).
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Salvatore Megna, Guardian, Pkilip T. Garigan, 65 I.D. 33 (1958)
Salvatore Megnsa, Guardian etc. v. Fred A. Seaton, Civil Action No.
46858. Judgment for Plaintiff, November 16, 1959; motion for reconsideration denied, December 2, 1959. No appeal.
Philip T. GariganV. Stewart L. Udall, Civil Action No. 1577 Tus., D. Aris.
Preliminary injunction against Defendant, July 27, 1966. Supplemental
decision rendered September 7, 1966. Judgment for Plaintiff, May 16, 1967.
No appeal.

Duncan Miller, 70 I.D. 1 (1963)
Duncan Miller v. Stewart L. Udall, Civil Action No. 931-63. Dismissed for
lack of prosecution, April 21, 1966. No appeal.

Duncan Miller, Louise Cuccia,66 I.D. 388 (1959)
Louise Cucoia and Shell OilCompany v. Stewart L. Udall, Civil Action No.
562-60. Judgment for Defendant, June 27,1961. No appeal taken.

Duncan Miller, A-28008 (August 10,1959), A-28093 et al. (October 30,
1959), A-28133 (December 22, 1959), A-28378 (August 5, 1960),

A-28258 et al. (February 10, 1960).
RacymondJ. Hansen et al., 67I.D. 362 (1960)
Duncan Miller v. Stewart L. Udall, Civil Action No. 3470-60. Judgment
for Defendant, June 23, 1961. Affirmed, 304 P. 2d 944 (1962). No petition.

Duncan Miller,Sas

el W.Mclntosh,71 I.D. 121 (1964)

Samuel W. McIntosh v. Stewart L. Udall, Civil Action No. 1522-64. Judgment for Defendant, June 29, 1965.No appeal.

Duncan Miller, A-30546 (August 10,1966), A-30566 (August 11,
1966), and 73 I.D. 211 (1966)
Duncan Miller v. Udall, Civil Action No. C-167-66, D. Utah Central Division Dismissed with prejudice, April 17, 1967. No appeal.

Bobby Lee Moore et al., 72 I.D. 505 (1965) Anquita L. Kluenter et al.,
A-30483, November 18, 1965
Gary Carson Lewis, etc., et al. v. General Services Administration et al.,
Civil Action No. 3253 S.D. Cal. Judgment for Defendant. Affirmed, 377 F. 2d
499 (1967).

Henry S. Morgan et al., 65I.D. 369 (1958)
Henry S. Morgan . Stewart L. dall, Civil Action No. 324859. Judgment
for Defendant, February 20, 1961 (opinion). Affirmed, 306 F. 2d 799 (1962)
Cert. den., 371 U.S. 941 (1962).

Morrison-Knudsen

Co., Inc., 64 I.D. 185 (1957)

Morrison-Knudsen Co., Inc. v. United States, Court of Claims No. 239-61.
Remanded to Trial Commissioner, May 14, 1965, 170 Ct. Cl. 757. Commissioner's report adverse to U.S. issued June 20, 1967. On appeal to Court.
Oelschlaeger, 67 .D. 237 (1960)
Richard L. Oelschlaeger v. Stewart L.Udall, Civil Action No. 4181-60. Dismissed, November 15, 1963. Case reinstated, February 19, 1964. Remanded,
April 4, 1967. Reversed and remanded with direction to enter judgment for

RichardL.

Appellant.

389 F. 2d 974 (1968). Cert. den., June 10, 1968.
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Oil and Gas Leasing on Lands Withdrawn by ExeecutiveOrdersfor
Indian Purposesin Alaska,70 I.D. 166 (1963)
Mrs. Louise A. Pease v. Stewart L. Udall, Civil Action No. 760-63 D. Alas.
at Anchorage. Withdrawn April 18, 1963.
Superior Oil Co. v. Robert L. Bennett, Civil Action No. A-17-63, D. Alas.
at Anchorage. Dismissed, April 23, 1963.
Native Village of Tyonek v. Robert L. Bennett, Civil Action No. A-15-63,
D. Alas. at Anchorage. Dismissed, October 11j 1963.
Mrs. Louise A. Pease v. Stewart L. Udall, Civil Action No. A-20-63, D.
Alas. at Anchorage. Dismissed, October 29, 1963 (Oral opinion). Affirmed,
332 F. 2d 62 (1964). No petition.

George L. Gueker v. Stewart L. Udall, Civil Action No. A-39-63, D. Alas.
at Anchorage. Dismissed without prejudice, March 2, 1964. No appeal.

Paul Jarvis, Inc., 64 I.D. 285 (1957)
Paul Jarvis, Inc. v. United States, Court of Claims No. 40-58. Stipulated
judgment for Plaintiff, December 19, 1958.

Peter Kiewit Sons' Compan-by,72 I.D. 415 (1965)
Peter Kiewit Sons' Co. v. United States, Court of Claims No. 129-66. Suit
pending.

.Uarold Ladd Pierce, 69 I.D. 14 (1962)
Duncan Miller v. Stewart L. Udall, Civil Action No. 1351-62. Judgment
for Defendant,

August 2, 1962. Affirmed, 317 F. 2d 573 (1963). No petition.

Port Blakely MfillCompany, 71 I.D. 217 (1964)
Port Blakely Mill Company v. United States, Civil Action No. 6205, W.D.
Wash. Dismissed with prejudice, December 7, 1964.

Ray D. Bolander Co., Inc., 72 I.D. 449 (1965)
Ray D. Bolander Co., Inc. v. United States, Court of Claims No. 51-66. Suit
pending.

Richfleld Oil Corporation, 62 I.D. 269 (1955)
Richfield Oil Corporation v. Fred A. Seaton, Civil Action No. 3820-55.
Dismissed without prejudice, March 6, 1958. No, appeal.

Hugh S. Ritter, Thomas M. Bunn, 72 I.D..111 (1965)
Thonas M. Bunn v. Stewart L. Udall, Civil Action No. 2615-65. Suit
pending.

San Carlos Mineral Strip, 69 I.D. 195 (1962)
Jamtes Houston Bowian v. Stewart L. Udall, Civil Action No. 105-63.
Judgment for Defendant, June 16, 1965. Affirmed,"subnoi.
S. Jack Hinton et al. v. Stewart L. Udall, 364 F. 2d 676 (1966). Petition
for Rehearing Denied, August 15, 1966. No petition.

Seal and Company, 68 I.D. 94 (1961)
Seal and Company, Inc. v. United States, Court of Claims No. 274-62.
Judgment for Plaintiff, January 31, 1964. No appeal.

Shell Oil Company, A-30575 (toqber 31, 1966), Chargeability of
Acreage Embraced in Oil and Gas Lease Offers, 71 I.D. 337 (1964)
Shell Oil Company v. Udall, Civil Action No. 216-67. Suit pending.
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Southwestern Petroleun Corporation et a., 71 I.D. 206 (1964)
Southwestern Petroleum Corp. v. Stewart L. Udall, Civil Action No. 5773,
D. N.M. Judgment for Defendant, March 8, 1965. Affirmed, 361 F. 2d 650
(1966). No petition.

Standard Oil Company of Texas, l I.D. 257 (1964)
California Oil Company v. Secretary of the Interior, Civil Action No. 5729,
D. N.M. Judgment for Plaintiff, January 21, 1965. No appeal.

James K. Tallnan, 68I.D. 256 (1961)
James K. Tallman et al. v. Stewart L. Udall, Civil Action No. 1852-62.
Judgment for Defendant, November 1, 1962 (opinion). Reversed, 324 F.
2d 411 (1963). Petition for rehearing denied, October 16, 1963. Cert. granted,
376 U.S. 961 (1964). Dist. Ct. Affirmed, 380 U.S. 1 (1965). Rehearing
380 U.S. 989 (1965).

Texas Construction Co., 64 ID. 9
IBCA-73 (June 18,1957)

(195T) Reconsideration

denied,

denied,

Temcas Construction Co. v. United States, Court of Claims No. 224-58.
Stipulated judgment for Plaintiff, December 14,1961.

Estate of John Thomas,DeceasedCayuseAllottee No. 03 and Estate
of Joseph Thomas, Deceased, Unatila Allottee No. 877, 64 I.D. 401
(1957)

Joe Hayes v. Fred A. Seaton, Secretary of the Interior, Civil Action No.
859-581. On September 18, 1958, the court entered an order granting Defendant's motion for judgment on the pleadings or for summary judgment.
The Plaintiffs appealed and on July 9, 1959, the decision of the District
Court was affirmed, and on October 5, 1959, petition for rehearing en bane
was denied, 270 F. 2d 319. A petition for a writ of certiorari was filed
January 28, 1960, in the Supreme Court. Petition denied, 364 U.S. 814 (1960),
rehearing denied, 364 U.S. 906 (1960).

Thor-Westeliffe Derelopment, Inc., 70 I.D. 134 (1963)
Thor-WestcUffe Development, Inc. . Stewart L. Udall, Civil Action No.
5343, D. N.M. Dismissed with prejudice June 25, 1963.

See also:
Thor-Westcliffe Development, Inc. v. Stewart L. Udall et al., Civil Action
No. 2406-61. Judgment for Defendant, March 22, 1962. Affirmed, 314 . 2d
257 (1963). Cert. den., 373 U.S. 951 (1963).

Union Oil Company of California v. Stewart L. Udall, Civil Action No.
3042-58. Judgment for Defendant, May 2, 1960 (opinion). Affirmed, 29 F.
2d 790 (1961). No petition.

Richard K. Todd et al., 68 I.D. 291 (1961)
Bert F. Duesing v. Stewart L. Udall, Civil Action No. 290-62. Judgment
for Defendant, July 17, 1962 (oral opinion). Afflrmned,350 F. 2d 748 (1965).
Petition for rehearing en ban denied. Cert. den. 383 U.S. 912 (1966).
Atwood et al. v. Stewart L. Udall, Civil Action Nos. 293-62-299-62, inel.
Judgment for Defendant, August 2, 1962. Affirmed, 350 F. 2d 748 (1965). No
petition.
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Union Oil Conpany of; Caiforamc, Rarnon P. Colvert, 65 I.D. 245
(1958)
Union Oil Company of California v. Stewart L. Udall, Civil Action No.
3042-58. Jdgment for Defendant, May 2, 1960 (opinion). Affirmed, 289 F.
2d 790 (1961). No petition.

Union Oil Conmpanyof California et al., 71 I.D. 169 (1964),

2 I.D.

313 (1965)
Penelope Chase Brown et al. v. Stewart L. Udall, Civil Action No. 9202, D.
Colo. Judgment for Plaintiff, 261 F. Supp. 954 (1966). Appeal taken.
Equity Oil Company v. Stewart L. Udall, Civil Action No. 9462, D. Colo.
Order to Close Files and Stay Proceedings, March 25, 1967.
Gabbs Exploration Co. v. Stewart L. Udall, Civil Action No. 9464, D. Colo.
Order to Close Files and Stay Proceedings, March 25, 196T.
Harlan H. Hugg et al. v. Stewart L. Udall, Civil Action No. 9252, D. Colo.
Order to Close Files and Stay Proceedings, March 25, 1967.

Barnette . Napier et al. v. Secretary of the Interior, Civil Action No.
8691, D. Colo. Judgment for Plaintiff, 261 F. Supp. 954 (1966). Appeal
taken.
JohnTW. Savage v. Stewart L. Udall, Civil Action No. 9458, D. Colo. Order
to Close Files and Stay Proceedings, March 25, 1967.
The Oil Shale Corporation et al. v. Secretary of the Interior, Civil Action
No. 8680, D. Colo. Judgment for Plaintiff, 261 P. Supp. 954 (1966). Appeal
taken.
The Oil Shale Corp. et al. v. Stewart L. Udall, Civil Action No. 9465, D.
Colo. Order to Close Files and Stay Proceedings, March 25, 1967.
Joseph B. Umpleby et al. v. Stewart L. Udall, Civil Action No. 8685, D.
XColo. Judgment for Plaintiff, 261 . Supp. 954 (1966). Appeal taken.
Union Oil Company of California, a Corp. v. Stewart L. Udall, Civil Action
No. 9461, D. Colo. Order to Close Files and Stay Proceedings, March 25, 1967.

Union Oil Company of California, 1 I.D. 287 (1964), 72 I.D. 313
(1965)
Union Oil Company of California v. Stewart L. Udall, Civil Action No.
2595-64. Judgment for Defendant, December 27, 1965. No appeal.

Union Pacifte Railroad Conmpany,72 I.D. 6 (1965)
The State of Wyoming and Gulf Oil Corp. v. Stewart L. Udall, etc., Civil
Action No. 4913, D. Wyo. Dismissed with prejudice, 255 F. Spp. 481 (1966).
Affirmed, 379 p. 2d 635 (1967). Cert. den., December 4, 1967.

United States v. .Alonzo A. Adams et al., 64 I.D. 221 (1957)
Alonzo A. Adams et al. v. Paul B. Witmer et al., Civil Action No. 1222-57-Y,
S.D. Cal. Complaint dismissed, November 27, 1957 (opinion); reversed and
remanded, 271 F. 2d 29 (1958) ; on rehearing, appeal dismissed as to Witmer;
petition for rehearing by Berriman denied, 271 F. 2d 37 (1959).
United

States

v. Alomzo Adams,

Civil Action No. 187-60-WMI, S.D. Cal.

Judgment for Plaintiff, January 29, 1962 (opinion). Judgment modified, 318
F. 2d 861 (1963). No petition.

United States v. Ford Al. Converse, 72I.D. 141 (1965)
Ford M. Converse v. Stewart

L. Udall, Civil Action No. 65-581, D. Ore.

Judgment for Defendant, 262 F. Supp. 83 (1966). Appeal taken.
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United States v. Alvis F. Denison et al., 71 I.D. 144 (1964)
Marie W. Denison,Individually and as Eaxecutri of the Estate of Alvis F.
L. Udall, Civil Action No. 963, D. Ariz.

Denison, Deceased v. Stewart

Remanded, 248 F. Supp. 942 (1965).

Leo E. Shoup v. Stewart L. Udall, Civil Action No. 5822-Phx., D. Aniz. Suit
pending.
Reid Smith v. Stewart L. Udall etc., Civil Action No. 1053, D. Ariz. Suit
pending.

United States v. Everett Foster et al., 65 I.D. 1 (1958)
Everett Foster et al., v. Fred A. Seaton, Civil Action No. 344-58. Judgment
for Defendants,

December

5, 1958 (opinion).

Affirmed, 271 F 2d 836 (1959).

No petition.

United States v. Henault Mining Co., 73 I.D. 184 (1966)
Henault Mining Co. v. Harold Tysk et al., Civil Action No. 634, D. Mont.
Judgment for Plaintiff, 271 F. Supp. 474 (1967). Appeal taken, October
23, 1967.

United States v. Charles H. Henrikson et al., 70 I.D. 212 (1963)
Charles H. Henrikson et al. v. Stewart L. Udall et al., Civil Action No.
41749. N.D. Cal., Southern Division. Judgment for Defendant, May 28, 1964.
Affirmed, 350 F. 2d 949 (1965) rehearing den. October 28, 1965. Cert. den.,
380 U.S. 940 (1966).

United States v. Independent Quick Silver Co., 72 ID. 367 (1965)
Independent Quick Silver'Co., an Oregon Corp. v. Stewart L. Udall, Civil
Action No. 65-590, D. Ore. Judgment for Defendant, 262 F. Supp. 583 (1966).
Appeal taken.

United States v. Richard Dean L nce, 73 I.D. 218 (1966)
Richard Dean Lance v. Stewart L. Udall et al., Civil Action No. 1864, D.
Nev. Suit pending.

United States v. Mary A. Mattey, 67 ID. 63 (1960)
United States v. Edison R. Yogueira et al., Civil Action No. 65-220-PH,
C.D. Cal. Judgment for Defendant, November 16, 1966. Appeal taken, January
9, 1967.

United States v.-Kenneth MeClarty, 71 I.D. 331 (1964)
Kenneth McClarty v. Stewart L. Udall et al., Civil Action No. 2116, E.D.
Weash., Southern Division. Judgment for Defendant, May 26, 1966. Appeal
taken, July 13, 1966.

UnitedStates v. New Jersey Zinc Company,t4 I.D. 191 (1967)
The New Jersey Zinc Corp., a Del. Corp. v. Stewart L. UdalI, Civil Action
No. 67-C-404, D. Colo. Suit pending.

United States v. E. V. Pressentin and Deviseesof the H. S. Martin
Estate, 71 I.D. 447 (1964)
E. V. Pressentin,Fred J. Martin, Admin. of H. A. Martin Estate v. Stewart
L. Udall and Charles Stoddard, Civil Action No. 1194-65. Suit pending.
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United States v. Ollie Mae Shearmzanet al., 73 I.D. 386 (1966)
United States v. Hood Corporation et al., Civil Action No. 1-67-97, S.D.
Idaho. Suit pending.

United States v. C. F. Snyder et al., 72 I.D. 223 (1965)
Ruth Snyder, Administratrim of the Estate of C.F. Snyder, Deceasedet al.
v. Stewart L. Udall, Civil Action No. 66-CJ1-31,D. Colo. Judgment for Plain.
tiff, 267 P. Supp. 110 (1967). Appeal taken, June 14, 1967.

E. A. Vaughey, 63 ID 85 (1956)
B. A. Vaughey v. Fred A. Seaton, Civil Action No. 1744-56. Dismissed by
stipulation, April 18, 1957. No appeal.

Burt A. Wackerli et al., 73 I.D. 280 (1966)
Burt & Lueva. G. Wackerli et al. v. Stewart L. Udall et al., Civil Action No.
1-66-92, D. Idaho, Southern Division. Suit pending.

Weardco Construction Corp., 64 I.D. 376 (1957)
Weardco Construetion Corp. v. United States, Civil Action No. 278-59-PH,
S. D. Cal. Judgment for Plaintiff, October 26, 1959. Satisfaction of judgment entered February 9, 1960.

UnitedStates v. Vernon0. & Ina C. White, 72 I.D. 522 (1965)
Vernon O. White & Ina C. White v. Stewart L. Udall, Civil Action No. 165-122, D. Idaho. Judgment for Defendant, January 6, 1967. Appeal taken.

Frank Winegar, Shell Oil Co. and D. A. Shale Inc., 74 I.D. 161 (1967)
Shell Oil Co. et al. v. Udall, et al., Civil Action No. 67-C-321, D. Colo.
Judgment for Plaintiff (September 18, 1967). No appeal.

Estate of Woolk-Kah-Nah, Comanche Allottee No. 1927, 65 I.D. 436
(1958)
Thomas J. Huff, Adm. with will annexed of the Estate of Wook-Kah-Nah,
Deceased, Comanche Enrolled Restricted Indian No. 1927 v. Jane Asenap,

Wilfred Tabbytite, J. B. Graves,Ewaminer of Inheritance, Bureau of Indian
Affairs, Department of the Interior of the United States of America, and
Earl B. Wiseman, District Director of Internal Revenue, Civil Action No.
8281, W. D. Okla. The court dismissed the suit as to the Examiner of In-

heritance, and the Plaintiff dismissed the suit without prejudice as to the
other Defendants in the case.

Thomas J. Huff, Adm. with will annexed of the Estate of Wook-Kah-Nah
v. Stewart L. Udall, Civil Action No. 2595-60. Judgment for Defendant, June
5, 1962. Remanded,

312 F. 2d 358 (1962).
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Grinnell v. Southern Pacific R.R. Co. Heirs of Mulnix, Philip (33 L.D. 331);
(22 L.D. 438) ; vacated, 23 L.D. 489.
overruled, 43 L.D. 532.
*Ground Hog Lode v. Parole and Morn- *Heirs of Stevenson v. Cunningham
ing Star Lodes (8 L.D. 430); over(32 L.D. 650) ; overruled so far as in
ruled, 34 L.D. 568 (See R.: R. Rousconflict, 41 L.D. 119 (See 43 L.D.
seau, 47 L.D. 590).
196).
Guidney, Alcide (8 C.L.. 157);. over- Heirs of Talkington v. Hempfling (2
ruled, 40 L.D. 399.
L.D. 46); overruled, 14 L.D. 200.
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:

Heirs of Vradenberg et alt.v. Orr et a

HRoy,Assignee of Hess (46 L.D. 421),
overruled, 51 L.D. 287.'
Helmer, Inkerman (34 L.D. 341); modi Hughes v. 'Greathend (43 L.D. 497);
fled, 42 L.D 472.
overruled, 49 L.D. 413 (See 260 U.S.
Helphrey v. Coil (49 L.D. 624); over
427).
ruled, Dennis v. Jean (A-20899), Jul Hull et at. v. Ingle (24 L.D. 214) ; over(25 L.D. 232) ; overruled,

38 L.D. 25.

24, 1937, unreported.

ruled, 30 L.D. 258.

Henderson, John W. (40 L.D. 518)
vacated,

43 L.D 106 (See 44 L.D. 11:

and 49 L.D. 484).
Hennig, Nellie J. (38 L.D. 443, 445)
recalled and vacated, 39 L.D. 211.
Hensel, Ohmer V. (45 L.D. 557) ; distin

guished, 66 I.D. 275.
Herman v. Chase et a. (37 L.D. 590)
overruled,

43 L.D. 246.

Herrick, Wallace H. (24 L.D. 23); over
ruled, 25 L.D. 113.

(9 L.D. 401); modified, 21

L.D. 377.

Humble Oil & Refining Co. (64 I.D. 5);
distinguished, 65 I.D. 316.
Hunter, Charles H. (60 I.D. 395); distinguished,

63 I.D. 65.

Hurley, Bertha C. (TA-66 (Ir.)),
March 21, 1952, unreported; overruled, 62 I.D. 12.
Hyde, F. A. (27 L.D. 472); vacated, 28
L.D. 284.

Hess, Hoy, Assignee (46 L.D. 421);
overruled,

Huls,:Chira

51 L.D. 287.

Hyde, F. A. et alt. (40 L.D. 284); overruled, 43 L.D. 381.

Hickey, M. A. et at. (3 L.D. 83) ; mod- Hyde et al. v. Warren et al. (14 L.D.
ified, 5 L.D. 256.
:576; 15 L.D 415) (See 19 L.D. 64).
Hildreth, Henry (45 L.D. 464); vacated, 46 L.D, 17.
Ingram, John D. (37 L.D. 475) (See
Hindman, Ada I. (42 L.D. 327); va43 L.D. 544).
cated in part, 43 L.D. 191.
Inman v. Northern Pacific R.R.. Co.
Hoglund, Svan (42 L.D. 405); vacated,
(24 L.D. 318); overruled, 28 L.D. 95.
43 L.D. 58
Instructions (32 L.D. 604); overruled
Holden, Thomas A. (16 L.D. 493);
so far 'as in conflict, 50 L.D. 628; 53
overruled, 29 L.D. 166.
I.D. 365; Lillian M. Peterson et al.
dHoland, G. W. (6 L.D. 20)'; overruled,
(A-20411), August 5, 1937, unre6 L.D. 639: 12 L.D. 436.
ported (See 59 I.D. 282, 286).
Holland, William C. (M-27696); de- Instructions (51 L.D.,51); overruled so
cided April 26, 1934; overruled in
far as in conflict, 54 I.D. 36.
part; 55 I.D. 221.
Interstate Oil Corp. and Frank 0. ChitHollensteiner, Walter (38 L.D. 319)
tenden (50 L.D. 262); overruled so
overruled, 47 L.D. 260.
far as in confiict, 53 I.. 228.
Holman v Central Montana Mines Co. lonwaRailroad Land Co. (23 L.D. 79;
(34 L.D. 5684); overruled so far as
24 L.D. 125) ; vacated, 29 L.D. 79.
in conflict, 47 L.D. 590.

Hon. v. Martinas

(41 L.D. 119); modi-

4rcks v. Belard et al. (29 L.D 369);

Hooper, Henry (6 L.D. 624) ; modified,

rackson Oil Co. v. Southern Pacific Ry.

fied, 43 L.D. 197.

vacated, 30 L.D. 345.

19 L.D. 86, 284.

Co. (40 L.D. 528)

overruled,

42 L.D.

Howard v., Northern Pacific R.R. Co.
317.
(23 L.D. 6); overruled, 28 L.D. 126. Johnson v. South Dakota (17 L.D. 411);
Howard, Thomas (3 L.D. 409) (See 39
overruled so far as in conflict, 41 L.D.
X L.D. 162, 225).

Howell, John H. (24 L.D. 35); overruled, 28 L.D. 204.
Howell, L. C. (39 L.D. 92)

L.D' 411).

(See 39

22.
ones, James A. (3 L.D. 176); overruled, 8 L.D. 448.
Jones' v. Kennett (6 L.D. 688) ; over-

ruled, 14 L.D. 429.
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(1 L.D.< 86); over- Lasselle v. Missouri, Kansas and Texas
Ry. Co. (3 C.L.O. 10); overruled, 14
L.D. 278.
Kanawha Oil and Gas Co., Assignee (5
L.D. 639) ; overruled so far as in con- Las Vegas Grant (13 L.D. 646; 15 L.D.
Kackmann, Peter

ruled, 16 L.D. 464.

58) ; revoked, 27 L.D. 683.

flict, 54 I.D. 371.

Kemper v. St. Paul and Pacific R.R. Co. Laughlin, Allen (31 L.D. 256) ; over(2 C.L.L. 805);
101.

overruled,

18 L.D.

ruled, 41 L.D. 361.

Laughlin

v. Martin (18 L.D. 112)
modified, 21 L.D. 40.
Kemp, Frank A. (47 L.D. 560) ; overruled so far as in conflict, 60 I.D. 417, Law v. State of Utah (29 L.D. 623)
overruled,

419.

47 L.D. 359.

Kilner, Harold ; et al. (A-21845) Lemmons, Lawson H. (19 L.D. 37)
overruled, 26 L.D. 398.
February 1, 1939, unreported; overruled so far as in conflict, 59 I.D. Leonard, Sarah (1 L.D. 41) ; overruled,
16 L.D. 464.

258, 260.

King v. Eastern Oregon Land Co. (23 Lindberg, Anna C. (3 L.D. 95); modiL.D. 579) ; modified, 30 L.D. 19.
Kinney, E. C. (44 L.D. 580); overruled

fied, 4 L.D. 299.

Lindermann v. Wait (6 L.D. 689); over-ruled, 13 L.D. 459.
so far as in conflict, 53 ID. 228.
Kinsinger v. Peck (11 L.D. 202) (See *Linhart v. Santa Fe Pacific R.M Co.
(36 L.D. 41); overruled, 41 L.D. 284
39 L.D. 162, 225).
(See 43 L.D. 536).
Kiser v. Keech (7 L.D. 25); overruled,
Little Pet Lode (4 L.D. 17) ; overruled,
23 L.D. 119.
25 L.D. 550.
Knight, Albert B. et al. (30 L.D. 227)
Lock Lode (6 L.D. 105) ; overruled so
overruled, 31 L.D. 64.
Knight v. Heirs of Knight (39 L.D. 362, far as in conflict, 26 L.D. 123.
491; 40 LD. 461) ;: overruled, 43 L.D. Lockwood, Francis A. (20 L.D. 361)
modified, 21 L.D. 200.

242.

Kniskern v. Hastings and Dakota R.R. Lonergran v. Shockley (33 L.D. 238)
overruled so far as in conflict, 34 L.D.
Co. (6 C.L.O. 50); overruled, 1 L.D.
314; 36 L.D. 199.

362.

Kolberg, Peter F. (37 L.D. 453); over- Louisiana, State of (8 L.D. 126) ; modiruled, 43 L.D. 181.

Krigbaum, James T. (12 L.D. 617);
overruled, 26 L.D. 448.
Krushnic, Emil L. (52 L.D. 282, 295)
vacated, 53 I.D. 42, 45 (See 280 U.S.
306).

Lackawanna Placer Claim (36 L.D. 36);
overruled,

37 L.D. 715.

fied, 9 LD. 157.

Lousiana, State of (24 L.D. 231); vacated, 26 L.D. 5.

Louisiana, State of
ruled so far as in
Louisiana, State of
ruled so far as

(47 L.D. 366) ; overconflict, 51 L.D. 291.
(48 L.D. 201) ; overin conflict, 51 L.D.

291.

Lucy B. Hussey Lode (5 L.D. 93) ; over-

La Follette, Harvey M. (26 L.D. 453)
ruled, 25 L.D. 495.
overruled so far as in conflict, 59 Luse, Jeanette L. et al. (61 I.D. 103);
distinguished by Richfield Oil Corp.,
I.D. 416, 422.
71 I.D. 243.
Lamb v. Ullery (10 L.D. 528) ; overLuton, James W. (34 L.D. 468); overruled, 32 L.D. 331.
Largent, Edward B. et a. (13 L.D.
ruled so far as in conflict, 35 L.D. 102.
397) ; overruled so far as in conflict, Lyman, Mary 0. (24 L.D. 493); overruled so far as in conflict, 43 L.D. 221.
*42 L.D. 321.
Larson, Syvert (40 L.D. 69) ; overruled, Lynch, Patrick (7 L.D. 33); overruled
43 L.D. 242.

so far in conflict, 13 L.D. 713.
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Madigan, Thomas (8 L.D. 188); over
ruled, 27 L.D. 448.

Maginnis, Charles P. (31 LD. 222)
overruled,
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McFaddenet al. v. Mountain View Mining and Milling Co. (26 L.D. 530)
vacated, 27 L.D. 358.

McGee, Edward D. (17 L.D. 285) ; overruled, 29 L.D. 166.
McGrann, Owen (5 L.D. 10) ; overruled,
fled, 42 L.D. 472.
Maher, John M. (34 L.D. 342); modi.
24 L.D. 502.
McGregor, Carl (37 L.D. 693); overfied, 42 L.D. 472.
35 L.D. 399.

Maginnis, John S. (32 L.D. 14); modi

Mahoney, Timothy (41 L.D. 129); over-

ruled, 38 L.D. 148.
Mcfarry v. Stewart (9 L.D. 344) ; criticized and distinguished, 56 I.D. 340.
Makela, Charles (46 L.D. 509); exMcKernan v. Bailey (16 LD. 368)
tended, 49 LD. 244.
Makemson v. Snider's Heirs (22 LD.
overruled, 17 LID. 494.
*Mcsittrick Oil Co. v. Southern Pacific
511); overruled, 32 L.D. 650.
R.R. Co. (37 L.D. 243); overruled so
Malone Land and Water Co. (41 LD.
far as in conflict, 40 LD. 528 (See
138) ; overruled in part, 43 L.D. 110.
42 L.D. 317).
Maney, John J. (35 L.D. 250); modiMcMicken, Herbert et al. (10 L.D. 97;
fied, 48 L.D. 153.
11 L.D. 96) ; distinguished,
Maple, Frank (37 L.D. 107) ; overruled,
58 I.D.
ruled, 42 L.D. 313.

257, 260.

- 43 L.D. 181.

Martin v. Patrick (41 LD. 284); over- McNamara et al v. State of California
(17 L.D. 296) ; overruled,

ruled, 43 L.ID. 536.

22 LID. 666.

Mason v. Cromwell (24 LD. 248); va- McPeek v. Sullivan et al. (25 L.D. 281);
cated, 26 L.D. 369.
Masten,
. C. (22 L.D. 337) ; overruled,
25 L.D. 111.

overruled,

36 L.D. 26.

*Mee v. Hughart et al. (23 L.D. 455);
vacated, 28 LD. 209. In effect rein-

stated, 44 L.D. 414, 487, 46 L.D. 434;
Mather et al. v. Hackley's Heirs (15
48 L.D. 195, 346, 348; 49 L.D. 660.
L.D. 487); vacated, 19 L.D. 48.
Maughan, George W. (1 LD. 25) ; over- *Meeboer v. Heirs of Schut (35 LD.
335); overruled so far as in conflict,
ruled, 7 L.D. 94.

41 LD.

119 (See 43 L.D. 196).

Maxwell and Sangre de Cristo Land
Mercer v. Buford Townsite (35 L.D.
Grants (46 LD. 301); modified, 48
119); overruled, 35 L.D. 649.
L.D. 88.

McBride v. Secretary

of the Interior

(8 C.L.O. 10) ; modified, 52 L.D. 33.

McCalla v. Acker (29 L.D. 203); vacated, 30 L.D. 277.

Meyer v. Brown (15 L.D. 307) (See 39
L.D. 162, 225).

Meyer, Peter (6 L.D. 639); modified,
12 LD. 436.
Midland Oilfields

Co. (50 L.D. 620)

McCord, W. E. (23 LD. 137); overoverruled so far as in conflict, 54 I.D.
ruled to extent of any possible in371.
Mikesell, Henry D., A-24112 (Mar. 11,
consistency, 56 I.D. 73.
S. (41 L.D. 661,

1946); rehearing denied (June 20,

666); vacated, 43 L.D. 429.
*Mc~raney v. Heirs of Hayes (33 L.D.

1946), overruled to extent inconsis-

McCornick,

William

tent, 70 I.D. 149.

21); overruled so far as in conflict, Miller, D. (60 I.D. 161) ; overruled in

part, 62 I.D. 210.
41 L.D. 119 (See 43 LD. 196).
McDonald, Roy (34 L.D. 21); over- Miller, Edwin J. (35 L.D. 411); overruled, 37 L.D. 285.

*McDonogh School Fund (11 L.D. 378);
overruled,
399).

30 L.D. 616 (See 35 L.D.

ruled, 43 L.D. 181.

Miller v. Sebastian (19 L.D. 288); overruled, 26 L.D. 448.
Milner and North Side R.R. Co. (36 LD.
488) ; overruled,

40 L.D. 187.
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Milton et al. v. Lamb (22 L.D. 339); Neilsen v. Central Pacific R.R. Co. et
al. (26 L.D. 252) ; modified, 30 L.D.
overruled, 25 LD. 550.
Milwaukee, Lake Shore and Western
216.l
Ry. Co. (12 L.D. 79); overruled, 29 Newbanks v. Thompson (22 L.D. 490);
L.D. 112.

Miner v. Mariott et al. (2 L.D. 709);

overruled, 29 L.D. 108.
Newlon, Robert C. (41 L.D. 421) ; over-

ruled so far as in conflict, 43 L.D.
modified, 28 L.D. 224.
Minnesota and Ontario Bridge Com- 364.
pany (30 L.D. 77); no longer fol- New Mexico, State of (46 L.D. 217)
lowed, 50 L.D. 359.
overruled, 48 LD. 98.
*Mitchell v. Brown (3 L.D. 65); over- New Mexico, State of (49 L.D. 314);
ruled, 41 L.D. 396 (See 43 L.D. 520).
overruled, 54 I.D. 159.
Monitor Lode (18 L.D. 358); overruled, Newton, Walter (22 L.D. 322); modi25 L.D. 495.

fied, 25 L.D. 188.

Monster Lode (35 L.U. 493); overruled New York Lode and Mill Site (5 L.D.
513); overruled, 27 L.D. 373.
* so far as in conflict, 55 I.D. 348.
Moore, Charles H. (16 L.D. 204); over- *Nickel, John 'H. (9 L.D. 388),; overruled, 41 L.D. 129 (see 42 L.D. 313).
ruled, 27 L.D. 482.
Morgan v. Craig (10 C.L.O. 234); over- Notthern Pacific R.R. Co. (20 L.D.
191); modified, 22 L.D. 224; overruled, 5 L.D. 303.
Morgan, Henry S. et al. (65 I.D. 369),
ruled so far as in conflict, 29 L.D.
overruled to extent inconsistent, 71
550.
I.D. 22.
Northern Pacific R.R. Co. (21 L.D. 412;
Morgan v. Rowland (37 L.D. 90) ; over23 L.D. 204; 25 L.D. 501); overruled,
ruled, 37 L.D. 618.
53 I.D. 242 (See 26 L.D. 265; 33 L.D.
Moritz v. Hinz (36 L.D. 450); vacated,
426; 44 L.D., 218; 177 U.S. 435).
Northern Pacific Ry. Co. (48 L.D. 573);
* 37 L.D. 382.
Morrison, Charles S. (36 L.D. 126)
overruled so far as in conflict, 51 L.D.
'modified, 36 L.D. 319.

196 (See 52 L.D. 58).

Morrow et al. v. State of Oregon et al. Northern Pacific R.R. Co. v. Bowman
(32 L.D. 54); modified, 33 L.D. 101.
(7 L.D. 238); modified, 18 L.D. 224.
Moses, Zelmer R. (36 L.D. 473) ; over- Northern Pacific R.R. Co. v. Burns (6
* ruled, 44 L.D. 570.
L.D. 21); overruled, 20 L.D. 191.
Mountain Chief Nos. S and 9 Lode Northern Pacific R.R. Co. v. Loomis (21
Claims (36 L.D. 100); overruled in
L.D. 395); overruled, 27 L.D. 464.
part, 36 L.D. 551.
Northern Pacific R.R. Co. v. Marshall
Mt. Whitney Military Reservation (40
et al. (17 L.D. 545) ; overruled, 28
L.D. 315) (See 43 L.D. 33).
L.D. 174.
Muller, Ernest (46 L.D. 243) ; overruled, Northern Pacific R.R. Co. v. Miller (7
48 L.D. 163.
L.D. 100) ; overruled so far as in conMuller, Esberne K. (39 L.D. 72) ; modiflict, 16 L.D. 229.
fied, 39 L.D. 360.
Northern Pacific R.R. Co. v. Sherwood
Mulnix, Philip, Heirs of (33 L.D. 331)
(28 L.D. 126) ; overruled so far as in
overruled, 43 L.D. 532.
Myll, Clifton O., 71 I.D. 458 (1964) ; as

supplemented, 71 I.D. 486 (1964), vacated (72 I.D. 536) (1965).

conflict,

29 L.D. 550.

Northern Pacific R.R- Co. v. Symons
(22 L.D. 686) ; overruled,

28 L.D. 95.

Northern Pacific R.R. Co. v. Urquhart

(S L.D. 365) ; overruled, 28 L.D. 126.
Nebraska, State of (18 L.D. 124) ; overNorthern Pacific R.R. Co. v. Walters et
ruled, 28 L.D. 358.
al. (13 L.D. 230); overruled so far
Nebraska, State of v. Dorrington (2
as in conflict, 49 L.D. 391.
C.L.L. 647) ; overruled, 26 L.D. 123.
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Northern Pacific R.R. Co. v. Yantis (E Opinion of Solicitor, May 2, 1944 (58
L.D. 58); overruled, 12 L.D. 127.
I.D. 680) ; distinguished,
64 I.D. 141.
Nunez, Roman C. and Seraplo (56 I.D Opinion of Solicitor, Oct. 22, 1947 (M363) ; overruled so far as in conflict
34999) ; distinguished,
68 I.D. 433.
57 I.D. 213.
Opinion of Solicitor, March 28, 1949
Nyman v. St. Paul,. Minneapolis, and
(M-35093) ; overruled in part, 64 I.D.
Manitoba Ry. Co. (5 L.D. 396) ; over
70.
ruled, 6 L.D. 750.
Opinion of Solicitor, 60 I.D. 436 (1950)
will not be followed to the extent that
O'Donnell, Thomas J. (28 L.D. 214);
it conflicts with these views, 72 I.D.
overruled,

35 L.D. 411.

92 (1965).

Olson v. Traver et al. (26 L.D. 350,
Opinion of Solicitor, Jan 19, 1956 (M628); overruled so far as in conflict
36378) ; overruled to extent incon29 L.D. 480; 30 L.D. 382.
sistent, 64 I.D. 57.
Opinion A.A.G. (35 L.D. 277) ; vacated,
Opinion of Solicitor, June 4, 1957 (M36 L.D. 342.
36443) ; overruled in part, 65 I.D. 316.
Opinion of Acting Solicitor, June 6,
Opinion of Solicitor, July 9, 1957 (M1941; overruled so far as inconsistent,
36442); withdrawn and superseded,
60 I.D. 333.

65 I;D. 386, 388.

Opinion of Acting Solicitor, July 30,
Opinion of Solicitor,
1942; overruled so far as in conflict,

Oct. 30, 1957, 64
I.D. 393 (M-36429) ; no longer followed, 67 I.D. 366.
Opinion of Associate Solicitor, Oct. 22,
Opinion of Solicitor, 64 I.D. 351 (1957)
1947 (M-34999); distinguished, 68
overruled,
M-36706,
74
.D. 165
I.D. 433 (1961).
58 I.D. 331 (See 59 I.D. 346, 350).

Opinion of Associate Solicitor, M-36463,
64 I.D. 351 (1957) ; overruled,
165 (1967).

74 I.D.

(1967).
Opinion of Solicitor, July 29, 1958 (M36512) ; overruled to extent inconsistent, 70 I.D. 159.

Opinion of Associate Solicitor, M-6512
Opinion of Solicitor, Oct. 27, 1958 (M(July 29, 1958) ; overruled to extent
36531) ; overruled, 69 I.D. 110.
inconsistent, 70 I.D. 159.
Opinion of Solicitor, July 20, 1959 (MOpinion of Chief Counsel, July 1, 1914
(43 LiD. 339) ; explained,

68 I.D. 372.

Opinion of Solicitor, October 31, 1917
(D-40462) ; overruled so far as inconsistent,

8 I.D. 85, 92, 96.

Opinion of Solicitor, February 7, 1919
(D-44083); overruled, November 4,
1921
160).

(M-6397)

(See

58

I.D.

158,

Opinion of Solicitor, August 8, 1933 (M27499) ; overruled so far as in conflict, 54 ID. 402.

36531, Supp.) ; overruled,

69 I.D. 110.

Opinion of Solicitor, 68 I.D. 433 (1961);
distinguished and limited, 72 I.D. 245
(1965).
Opinions of Solicitor, September 15,
1914, and February 2, 1915; overruled, September 9, 1919 (D-43035,
May Oramony)
(See 58 I.D. 149,
154-156).
Oregon and California R.R. Co. v. Puckett (39 L.D. 169) ; modified, 53 I.D.

264.
Opinion of Solicitor, 54 I.D. 517 (1934)
overruled, M-36410 (Feb. 11, 1957). Oregon Central Military Wagon Road
Co. v. Hart (17 L.D. 480) ; overruled,
Opinion of Solicitor, June 15, 1934 (54
I.D. 517) ; overruled in part, Febru18 L.D. 543.
ary 11, 1957 (M-36410).
Owens et al. v. State of California (22
Opinion of Solicitor, May 8 1940 (57
L.D. 369) ; overruled, 38 L.D. 253.
I.D. 124); overruled in part, 58 I.D.
Pace v Carstarphen et a. (50 L.D.
562, 567.
Opinion of Solicitor, August 31, 1943 369) ; distinguished, 61 L.D. 459.
(M-33183) ; distinguished, 58 I.D. Pacific Slope Lode (12 L.D. 686) ; overruled so far as in conflict, 25 L.D. 518.
726, 729.
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Papina v. Alderson (1 B.L.P 91). ; mod Prue, Widow of Emmanuel
ified, 5 L.D. 256.
Patterson,
C1harles . (3 LD.
modified, 6 L.ID. 284, 624.

436);
260)

(6 LD.

vacated, 33 L.D.. 409.

Pugh, F. M. et al .(14 L.D. 274); in
effect vacated,

Paul Jones Lode (28 L.D. 120) ; modi

II

CASES

232 U.S. 452.

Puyallup Allotment

(20 L.D. 157);

modified, 29 L.D. 628.

fied, 31 L.D. 359.

Paul v. Wiseman (21 LD. 12)-; over
ruled, 27 L.D. 522.

Pecos Irrigation and Improvement Co
(15 L.D. 470) ; overruled,
268.

18 LID. 168

Ramsey, George L., Heirs of Edwin C.
Philbrick (A-16060), August 6, 1931,
unreported; recalled and vacated, 58
I.D. 272, 275, 290.

Pennock, Belle L (42 LD. 315); va

Rancho Alisal (1 L.D. 173); overruled,
5 L.D. 320.

cated, 43 L.D. 66.

Perry v. Central Pacific R.R. Co. (3( Rankin, James D. et at. (7 L.D. 411);
L.D. 5) ; overruled so far as in con;
overruled, 35 L.D. 32.
Rankin, John M. (20 L.D. 272); reflict, 47 L.D. 304.
Phebus, Clayton (48 L.D. 128); overversed, 21 L.D. 404.
ruled so far as in conflict, 50 L.D Rebel Lode (12 L.D. 683) ; overruled,
20 L.D. 204; 48 L.D. 523.
281; overruled to extent inconsistent,
*Reed v. Buflington (7 L.D. 154); over70 I.D. 159.
ruled, L.D. 110 (See 9 L.D. 360).
Phelps, W. L. (8 C.L.O. 139); overRegione v. Rosseler (40 L.D. 93); varuled, 2 L.D. 854.
cated, 40 L.D. 420.
Phillips, Alonzo (2 L.D. 321); overReid, Bettie H., Lucille H. Pipkin (61
ruled, 15 L.D. 424.
I.D. 1); overruled, 61 I.D. 355.
Phillips v. Breazeale's Heirs (19 L.D.
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"L.D." to the Land Decisions of the Department of the Interior, vols. 1-52;
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Desert Land Entry: Cultivation and Reclamation
Where in a reasonable farming operation conducted by a farmer owning his
own farm, crops would be grown on different areas of the farm in two
growing seasons, a desert land entryman may use a two season cropping
plan in computing the amount of acreage that can be served by a given
amount of water..

Desert Land Entry: Cultivation and Reclamation
It is questionable whether peak moisture requirements should be disregarded

in determining the acreage in an entry that can be irrigated from the
source of water available.

Desert Land Entry: Cultivation and Reclamation
Where an entryman plans a two season cropping operation in which parts
of his entry will lie idle part of each year, he is not entitled to an allowance

for fallowing in the absence of proof that fallowing is a normal practice
for the type of crop plan that he has.

Desert Land Entry: Cultivation and Reclamation-Desert
Distribution System

Land Entry:

Final proof must-be rejected as to an area of desert land entry which can he
irrigated, if at all, only by mobile pumping equipment not on the entry at
the expiration of its statutory life.
APPEAL FROM HEARING EXAXINER

Alberta Hill Swallow, William Woods Porter II, Lillian Lowther
Porter, and Albert Ransom Swallow have appealed to the Secretary
of the Interior from a decision dated February 25, 1966, of a hearing
examiner which held that final proof filed by each on his desert land
entry should be accepted in part and rejected in part and the entries
canceled as to the parts rejected.
The sufficiency of the final proofs had been on appeal before. In
a decision dated April 8, 1965, A-30000, the Department considered
the appellants' appeal from a decision of the Bureau of Land Manage74
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ment rejecting their entries in part and concluded that the evidence
presented at a hearing was not sufficient to warrant its resolving the
issues presented by the appeal. Accordingly, it set aside the Bureau
of Land Management's decision and remanded the case to the Bureau
of Land Management for a further hearing. The Bureau of Land
Management in turn sent the case to the hearing examiner with
instructions that if the parties so stipulated, an appeal from the
hearing examiner could be taken directly to the Secretary. The parties
consented to this procedure and the appeal is here without having
been reviewed by the Director of the Bureau of Land Management.
In its first decision the Department stated that the basic issue was
whether "the systems actually installed by the entrymen would have
provided enough water for, all or part of each entry," that is, the
entrymen not only had to have developed sufficient water but also had
to have provided the physical means to carry it to every legal
subdivision.
To determine the amount of water needed, the Department added, it
would be necessary to ascertain what crops could be grown successfully
as a mainstay of the land being irrigated if the entrymen were to offer
any crop or crops other than alfalfa as the principal one.
In the second decision the hearing examiner found that the pumping
plant installed on the Lillian Porter entry serving that entry and two
other adjacent entries, referred to as the combined entries, is capable
of producing 1,600g.p.m., that while alfalfa had been the main crop in
the area in 1957,other field crops have been gradually gaining in production so that alfalfa is losing its role as the principal crop in the
area, and that other field crops such as Sudan grass, oats, barley, rye,
and wheat, have been successfully grown in the area of the claims. He
then concluded that as a matter of law an entryman could produce one
crop from a part of his entry in the summer growing season and a
second crop from another part of his entry in the winter growing
season and that climatic conditions in southern California permit the
harvesting of two crops per year. He found, however, that the
sprinkler lines on the combined entries could irrigate only 200 acres on
an 11-day cycle necessary to successfully irrigate the land. Allowing
for two crops per year, he found that successful crops could be produced from 400 acres of the combined entries. Accordingly, he
rejected the final proof as to 160 acres in each of the three combined
entries.
Turning to the other entry 2 he found that equipment on the entry
:'The three entries comprise the following: Lillian Lowther Porter, NV,. sec. 2; Albert
Ransom Swallow, S2 sec. 2; William Woods Porter II, E sec. 3; all in T. 11 N., R. 4 W.,
S.B.M., California.
2 The Alberta Hill Swallow entry covers the S1/2 sec. 4, T. 11 N., R. 4 W., S.B.M..
California.
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could successfully reclaim the SEV4 of section 4, and he held the final
proof for rejection as to the SW/ 4 sec. 4.
The appellants quickly filed a petition asking for reconsideration
mainly upon the grounds that it was erroneous to, allocate equal
amounts of irrigable acreage to the summer and winter growing sea-;
sons, and that the same amount of water could be delivered to four
times as much land in winter as in summer, so that if 200 acres can be
irrigated in summer, 800 can be irrigated in winter..
In reply, the contestant argued that even if there are two growing
seasons, they overlap to such an extent that water would be required
for both crops during a 21/2-monthperiod,: that for a time both crops:
would require water in the same amount, and that the contestees had
not shown that there was water sufficient for both crops during the
overlap of growing seasons.
The contestees answered that the crucial issue would, be whether
there was conflict in igation seasons rather than growing seasons,
that there was none and that there was ample water to irrigate 4 times
as much of the entries in winter as in summer.
In a supplemental decision dated July 5, 1966,the hearing examiner
denied the petition, holding that winter irrigation required an 11-day
cycle, that in 11 days 2.00acres could be irrigated, that summer irrigation requires a 7-day cycle, so that in summer the water distribution
system could irrigate only 125 acres, and that the allowance of 480 acres
for the three combined entries was reasonable.
He also held that the irrigation equipment on the separate entry
(Alberta Swallow) could service only 1/3as much as that on the coin-

bined entries and that 160 acres was allowed for the planting of two
crops per year.
The contestees promptly filed a second petition for reconsideration
in which they have asserted that the program of applying 5 inches of
water every 11 days is a summer peak program and not a winter one,
that 2Q0acres can be irrigated in the summer and 800 in the winter, and
that water has been and can be delivered to every 40 acre subdivision:
of the separate entry
On July 20, L966,the hearing examiner again denied reconsideration,
holding in general that all matters raised had been considered previously and in particular that mobile irrigation units not on the Alberta
Swallow entry could not be offered as a method for internal distribution of water on that entry.
The contestees then filed this appeal-to the Secretary. They allege
as error the use of a inch-11 day cycle for winter irrigation, the find-:
ing that summer irrigation requires a 5 inch 7 day irrigation cycle, and
the refusal to find that water has been brought toe'every40 acre subdivision of the separate entry. They assert that four times as much
land can be 'irrigated in-the winter, as in the summer, and that each
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subdivision of the separate entry can be irrigated. Further, they contend, the Government's case was based upon water necessary to produce optimum crops during the short summer season, that the 9 g.p.m.
figure used by the Government finds no support in the practices of operating farms, that plants will mature on less than peak water needs
and that if water costs more than $5 per acre foot it is uneconomical to
meet peak water needs, that the hearing examiner based his calculations on too low an estimate of irrigation efficiency,that 88 percent,
not 75 percent, is the correct figure.
In reply the contestant says that the contestees' arguments are based
on the assumption that the two crop seasons are completely separate
but that their crop plans do not show the peak moisture requirements
or the growing seasons of the proposed crops so that the mere citation
of gross water supply is meaningless; that the hearing examiner based
his conclusion on the acreage that the equipment on the entries could
service and that 75 percent is not too low' a measure of irrigation
efficiency.

As stated in the Department's decision of April 8, 1965, the basic
issue in the case is how many acres of the entries can be adequately
irrigated with water from the wells, pumping plants, and distribution
systems installed by the contestees within the life of fthe entries.
In determining this issue, we consider first the hearing examiner's
conclusion that it is within the law for any entryman to harvest a
crop from one portion of his entry in the summer season and from
another in the winter by utilizing twice a year a water supply adequate
for only one season and one portion of the entry. Despite three-quarters of a century iof intensive consideration of desert land entries, the
question does not appear to have been ruled upon one way or another.
The statute is not too helpful. The only pertinent provision requires that the entryman file a plan "showing the mode of contemplated
irrigation, and which plan shall be sufficient to thoroughly irrigate
and reclaim said land, and prepare it to raise ordinary agricultural
crops." Section 4, act of March 3, 1877, as added by sec. 2 of act of
March 3, 1891, 26 Stat. 1096; 43 U.S.C. sec. 327 (1964).

In our earlier decision, we said, in speaking of the types of crops
to be used in computing the acreage that could be serviced by the
amount of water the entryman had developed, "The test is not whether
certain crops can be produced on the land in question but whether
those crops can be produced successfully in a normal reasonable agricultural production."
The principle underlying that criterion is equally applicable to deciding the multiple seasons of growth issue. We must ask, "How
does the ordinary reasonable farmer acting solely upon agricultural
considerations conduct his farming operations?" We must assume
that the desert land law seeks to stimulate the reclamation of otherwise unproductive lands into ordinary economically feasible agricul-
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tural units. In other words, is the plan proposed -by the entryman
the one he would follow if he already owned the land and were seeking only the best return possible on his labor and expenditures?
While, of course, there may not be unanimity among farmers similarly
situated as to the best farming policy, we must assume uniformity of
motive-that

is, economic gain.

If an entryman offers a farming plan composed of crops or growing seasons different from those of other like enterprises, he must be
prepared to demonstrate its economic!feasibility. He has, of course,
four years to develop his entry and to show the practicability of his
proposal. If at final proof he can show that he has operated under
an economically remunerative plan, then, although he may have been
an innovator, he has evidence of the practicability of his method.
If, however, he comes to final proof with only a theory to support
his plans, and can offer neither his own experience nor that of other
farmers in support, then he has a more difficult task. As we said
in our earlier decision:
The determination of what acreage is irrigable from the systems installed by

the appellants is not to be made with reference to an unorthodox or speculative

crop plan or lack of plan which is completely out of step with prevailing or
existing agricultural practices in the area.

The hearing examiner did not advert to this standard. He said
he found no superlatives in the law such as " mainstay of the land,"
'principal crops in the area,' 'optimum crops,' or economically favorable crops."' He insisted that'the contestant was restricting the
entrymen to crop plans based on alfalfa, which is commonly grown
in the area and which would produce the greatest profit per acre; and
held such a limitation had no foundation in law.. The proper criterion, he held, was whether the crop produced was profitable, considering the climate, the character of. the land'and the kinds of crops
being grown.
We agree with the criterion stated by the examiner. However; we
disagree if he intended to imply that, in evaluating an entryman's
crop plan, it is improper to consider what crops are the imainstay of
the typical farm in the. area,; what are the principal crops, the economically feasible crops.. Experience and practice are highly significant. If 95 percent of the farmers in an area raise nothing but alfalfa,
there must be some sound basis for-doing so. If an entryman in the
area proposes to raise some other crops, it does not mean that he will
fail-witness the 5 percent of the farmers who do not raise alfalfabut he certainly bears a heavy burden of establishing that his proposed crop plan is feasible. The question here is whether the contestees' proposal of growing alfalfa; on 1/5 of the entries in the summer
and winter grains on 4/5 of the entries in the winter is a feasible crop
plan.
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A witness for the contestant, Harlan D. McIntire, soil conservationist with the U.S. Department of Agriculture, testified that a plan
of this nature would not be a typical agricultural operation (Tr.
278). He testified that alfalfa is the principal crop grown in the
area of the entries and that the nearest farm had 1,000 acres in that
crop and 80 acres in sudan grass and oats (Tr. 275, 285). He questioned whether grain is an economically feasible crop in the area (Tr.
279).

That alfalfa is by far the predominant crop grown in the area is
established by numerous bulletins and reports introduced in evidence
not only by the contestant but even more by the contestees (Contestant's Exhibits 17, 20; Contestees' Exhibits J L (p. 19), N, O). In
fact, one of ontestees' exhibits, a bulletin of the University of California Agricultural Extension Service, states that production of irrigated small grains in San Bernardino County, where the entries are
located, isElimited almost entirely to the high 'desert because small
grains are a very low income crop, and that the acreage in the high
desert "is almost limited to that grown in rotation with alfalfa or
desert land entry land development" (Exhibit K).
;
The exhibits, hwever, do list many crops other than alfalfa that
can be grown in high desert areas, and appellant William Porter
*stated that winter crops can be grown in the area. and that summer
andwinter crops arel common in the area (Tr. 502);. The contestant
-did not present evidence that crops other- than alfalfa could. not be
*grown with success, nor has it disputed; this
its aiguments on
*appeal..
: The cropping schemes proposed by the contestees thus may be tech-nically sound.

That, however, is not enough.

There' must also be

plans that the reasonably prudent farmer would follow on lands that
:he owned, for otherwise'the purpose of the desert land law, the reclamation of arid lands, would not be accomplished.
XOf all the land: in the four entries only 40 acres in'each have been
reclaimed through irrigation and cultivation. The remaining land
is just as it was before entry. If the contestees are issued patents
for all of their respective entries, they will, of course, own them in
fee. As fee owners, then, they will undertake further development
only in accordance with the same economicrules that govern the con*duct of all reasonably prudent farmers. They will only grow crops
which yield an economicreturn and will open up only that land which
can be most profitably exploited.
After patent an' entryman assuredly would not devise a cropping
plan based upon a combination of water available and cropwater
requirements' calculated prineipally simply to permit the cultivation
of the maximum acreage at his disposal. Therefore, if an entryman were to receive a patent for land he has not reclaimed before
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patent which he would not as a reasonable farmer reclaim after patent,
in all likelihood such land would not be reclaimed. If this were to
occur, the purpose of the desert land law would be flouted by the very
act intended to reward compliance with the terms of the statute.
Appellant William Porter offered no probative evidence to support the economic soundness of contestees' cropping plans. On crossexamination he could not identify any farm in the area where irrigated grain was the mainstay of the operation or its predominant
crop (Tr. 500-551), nor did he cite any farming operations based
primarily upon winter production. His only evidence was that there
has been significant production of grains and crops other than alfalfa
in the general or adjoining area. However, the evidence does not
show how this production relates to the much more predominant
alfalfa production, that is, whether the grains, etc. were grown in rotation with alfalfa, supplemental to alfalfa, or as principal crops.
On the other hand, the contestant offered no evidence to contradict
the contestees' evidence that winter crops could be grown in the area,
and, indeed, has not disputed this assertion in its discussion of the
contestees'appeal.
We axe constrained, then, to conclude, on the basis of the record in
this case, that a fanuing operation consisting of alfalfa in the summer
backed upby a winter crop of cereals;or other comparatively low water
duty crops could nbe'a reasonable: farming operation.
X
This leads us to the principal issue as to how much of the entries
could be adequately irrigated upon the basis of a two cropping season
operation.
The examiner found in his decision of February 25, 1966,that 200
-acresof the combined entries could be irrigated each season, making a
total of 400 acres for a year. He based his finding upon several factors, including a peak water requirement of 0.30-inchper acre per day,
a moisture infiltration rate of 0.5 inch per hour, and an irrigation efficiency of 75 percent. He then determined that the irrigation-equipment on the combined entries, consisting of six 1,320-foot lateral
sprinkler lines spaced at 50-foot intervals, could irrigate 200 acres in
an l-day ycle, from which he concluded that on a two crop per year
basis 400 acres could be successfully irrigated to produce a profitable
crop. He did not give his caleulations in detail.
When- the contestees pointed out that if the water and irrigation
equipment could irrigate 200 acres in the summer, it could support
much more, four times they say, in the winter growing season producing crops requiring much less water, the hearing examiner replied in
his supplemental decision of July 5,1966, that the 200 acres was in fact
the winter limit and that the summer limit, on a 7-day irrigation cycle,
was 125 acres.
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In this decision, the examiner gave his calculations in detail. They
were as follows: The lateral lines will cover 396,000square feet per
setting (9.1 acres). The rnaximum application (infiltration) rate
is 0.5 inch per hour. If 5 inches are applied at each irrigation at the
rate of 0.45 inch per hour, the time required will be 11.1 hours per
setting. At two settings per day 18.2 acres can be irrigated with 5
inches of water. On an 11-day cycle a-total of 200.2 acres can be irrigated uith the well producing 1,600 gp.m. The 11-day cycle is for
winter crops. Summer crops require a 7-day cycle, which means that
125 acres can be irrigated with two settings per day.'
For the Alberta Swallow entry, he determined that two lateral lines
could be constructed from the equipment stored 'on the entry and that
therefore one-third of 200 acres, or 66 acres, could be irrigated on
the basis of the same criteria !asthose used for the combined entries.
We are unable to accept the examiner's calculations. They appearto
be based on a number of assumptions which we believe to be unsupporbable 'and to-overlook some essential factors. In our previous decision, we emphasized that the critical issue was how many acres in
each entry could be supplied with the required amount of water through
the well, pumping plant, and distribution system installed by the contestees. This requires a determination of how miuch water must be
applied from the sprinkler head in order to raise a successful crop.
This in turn entails a determination as to the net amount of water
required by the plant and the gro88 amount that must be supplied to
achieve the net, taking into consideration evaporation loss and seepage
loss. Then it must be determined how much water canibe produced at
the well head with the unpi ng plantimntalled by the entryma. This
is not necessarily the capacity of the well, for the punp installed may
be undersized or otherwise insufficient to utilizethe full capacity of the
well. Determining the pumping rate at the well head, however, is not
the end, for the water must travel throug6hthe distribution system' to
reach the sprinkler outlets. This entails a friction loss which reduces
the amount that an actually be delivered 'by the sprinklers. There are
therefore two losses that muist be subtracted from the volume of water
that can be pumped into the open air at the well head: the system loss
(friction loss) and the irrigation loss: (evaporation and seepage). The
losses may be stated in terms of efficiency,say, system efficiency (friction loss) and irrigation efficiency(evaporation loss).
Starting at the pump on the combined entries we note that the examiner accepted appellant William Porter's calculation that the pump
could deliver 1,600 g.p.m. at the well with a 160-foot lift (Tr. 526,
529).' Contestant's witness, Crawford Reid,'calculated a rate'of 1,450
g.p.m. with a 190-foot lift (Tr. 574). However, although the examiner, in his decision of February 25, 1966, accepted an irrigation efficiency of 75 percent, his calculations in his supplemental decision show
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that he took I,600 g.p.m. as the rate of water that could be applied to
the crop.3 He referred to frictional losses in the mainline and laterals
but did not take them into consideration in his calculations. This is
demonstrated by the fact that 1,600g.p.m. will produce approximately
85 acre-inches per day (Exhibit 10) whereas the examiner calculated
that 18.2 acres could be supplied with inches of water per day, a
total of 91 acre inches. To produce 91 acre inches without any friction loss would require a pump output of over 1,700 g.p.m. 1,600
g.p.rn! delivered at an efficiencyfactor of 75 percent would produce
only 64 acre-inches per day or enough to cover approxi.mately 13 acres
with 5 inches of water. Because the examiner did not include a frictional loss factor in his computations and because, in any event, his
determination of 18.2 acres per day requires more water than can be
supplied even at the full rate of 1,600g.p.m., the basis for his finding
that 200 acres can be-irrigated

on an 11-day cycle fails.

What then is the acreage that can be irrigated on the combined
entries?. The contestees insist that any computation should not be on
the basis of a peak moisture requirement but simply on the basis of a
total season's requirement. Accepting that basis and the seasonal requirement of 6 acre feet for alfalfa and .1.6 acre-feet for winter grains
(Exhibits V and X) and an efficiencyfactor of 75 percent,4 we find
that 1,600g.p.m. will produce 968 acre feet per 6-month season. This
is sufficient to irrigate 161 acres of alfalfa r 605 acres of winter grains,
'or a total of 766 acres' for a two crop season year.
If the acreage is to be calculated on'the basis of peak moisture requirements, we have the testimony of .IcIntire that the pumping rate
of 1,026:g.p.m.,)computed by Government witness Robert David Gibbons for the well on the combined entries, would irrigate 108 acres during the peak use month of. July (Tr. 291-310). On this basis 1,600
g.p.m. at an efficiencyfactor of 75 percent, or 1,200 g.p.m., would irrigate 126 acres of alfalfa. This is 35 acres less than the amount computed without regard to peak moisture requirements.
There was no testimony. or evidence as'to any peak moisture requirements for winter grain.. Consequently, the total acreage for a two
crop season year would be 731 acres (126 plus 605).

In view of the relatively small difference in the total acreage figures, we deem it unnecessary to decide whether peak moisture requirements should be disregarded as appellants contend. However, we note
3In the supplemental decision, the examiner apparently used an efficiency factor of 75
percent in calculating that each sprinkler head could produce 6.2e g.p.m., thus indicating
that there is a 25 percent loss in the system.
AAs- we have noted, contestees contended that the irrigation efficiency should be 88
percent, not 75 percent. However, they rely on a statement in the Sprinkler Irrigation
Handbook, p. 19, an unnumbered exhibit which clearly refers only to evaporation losses.
In computing the pump output to be 1,600 g.p.m., appellant William Porter specifically
recognized friction losses or losses due to back pressure in pipe line. system (Tr. 525).
Assuming a total loss of only 25 percent is therefore conservative.
-
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that section 4 of the Desert Land Act, supra, requires an entryman to
- submit an irrigation plan which "shall be sufficientto toroughly irrigate and reclaim" the land (italics added). The notion of "coasting"
through a peak moisture period without supplying the water needed
for normal growth at that time does not seem to be consonant with

that statutory directive.

The total acreage figures that we have calculated (731 or 766 acres')
are valid only if there is no overlap between the irrigation seasons for
alfalfa and wite grains. The only remaining issue, then, as to the
combined entries is wheter there is such an overlap inirrigation requirements that fit would reduc6the acreage that can be serviced b~i
the water nd' equipment available during the life of the',entries.
The contestant alleges that there will be a 2Tl½
month overlap in growing~sasons, while the contestees assert that there is sufficientflexibility
in the planting schedules to minimize or avoid overlap and that even
if there is some overlap in irrigating for optimum yield, some irrigation can be omitted without serious results. We note that Contestant's
Exhibit 19 states that "On the High Desert, cereals should be seeded
from September 15 to November 1." There would be little, if any,
overlap between an alfalfa growing season that ended on November 10
(Tr. 290) and a cereal planting of November 1 so far as irrigation
concerned.

is

We conclude, therefore, that the water supply available from the
distribution system on the combined entries is adequate to irrigate
from 731 to 766 acres. Allowance of the combined entries to the
extent of 800 acres is therefore warranted. This includes an allowance of 34 to 69 acres for facilities, such as roads, storage areas, etc.,
and averages out to 511/2acres, which is close to the 60 acres that contestees would contend that they are entitled to on a 71/2percent basis.
The acreage allowed includes nothing for fallowing. The contestees have asserted that they are entitled to 14.5 percent for fallowing.
We agree with the examiner that since portions of the entries under a
two-crop season operation will be idle part of each year, no fallowing
allowance should be given. McIntire testified that fallowing has no
place in an irrigated crop system although land is sometimes left uncropped for one reason or another (Tr. 288). The contestees offered
no real proof that fallowing is a normal practice for the type of operation they propose. All they have submitted is a tabulation showing
land use in an adjoining area which lists an acreage of land as "Fallow
Irrigated Lands" (Exhibit L, p. 27). Without more, this mere listing
of fallow acreage in an extensive area where many crops are grown
scarcely supports contestees' assertion that they are entitled to a ffallowing allowance. Other evidence referred to by them is inapplicable
or in the most' general terms (Tr. 511-519).' For example, Exhibit
U discusses fallowiug for.'no -irrigated crops.
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Turning ow to the single entry (Alberta Swallow) we note that the
only dispute is whether the SW14 of seection4 could have been irrigated successfully with portable equipment and ditches' on the entry
on the date,. the statutory life of entry terminated.5 The hearing
:exaninerfound that the equipment and ditch could reclaim, only the
SE'/4.: The contestees point to the ditch running through the.SW'A
just about at the center line and to the photographs of the ditch full
.of water. They. add that, the. land slopes td the: south so that there
would be no difficulty in irrigating land south of the ditch and that
land: to the north could be irrigated by.means of some portable pumping device. They did not have such a pump on the entry.
.
i From: our review of the record we have' concluded that while the
ditch,extending from the end of the pipe line into the SW4 is minimal
in constructioft the evidence shows it did srveto carry water in adequate amounts so that the S/2SW/4 could be irrigated. There is
nothing, however, to indicate that there was any means of irrigating
theNl' 2 SWl/4. The possible acquisition of pumping equipment is not
sufficient.; the equipment must be on hand.. Thus, the final proof
filed for the single entry must be rejected as the N/2SW1/4 sec.4.
With respect to the combined entries the final proof will be accepted
as to all but the El/ 2E/2 sec. 2.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
the decision of the hearing examiner is affirmedin part and reversed in
part as set forth in this decision and the case is remanded for further
action on the final proofs in accordance with this decision.
ERNEST

F. HOM,

Assistant Solicitor.
MONTE L. LYONS

A-30648'

Decided January 10, 1967

Alaska: Trade and Manufacturing Sites
The use of a site for the purpose of growing in greenhouses and hothouses
and selling shrubs, small trees, vegetables and other plants contemplates

only a horticultural or agricultural pursuit which is not considered as a
trade, manufacture, or other productive industry within. the meaning of
section 10 of the act of May' 14, 1898, authorizing the purchase of land
possessed and used for such purposes.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Monte L. Lyons has appealed to the Secretary of the Interior from
a decision of the' Chief, Officeof Appeals and Hearings, Bureau of
The water supply on that entry. is sufficient to irrigate the entry on the basis of
calculations made for the 'combined entries.

the
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Land Management, dated April 29, 1966, which declared his
notice of location of a trade and manufacturing site to be
null and void. - The decision affirmed a decision by the Anchorage
district and land office,dated February 17, 1966, which held that the
notice was not acceptable for recordation, but modified the district
and land officedecision by finding it unnecessary to determine whether
the reason given in that decision was correct, namely, that the land
applied; for had been segregated from all applications and appropriations under the public land laws by reason of selection application
Anchorage 058566filed by the State of Alaska on January 8, 1963.
The appellant's notice of location was filed August 2, 1965, and
stated that occupancy or settlement was made on June 12, 1965. He
listed improvements as being "staking, flagging and partial clearing."1
In Item 9 of the notice form (No. 4-1154, September 1963) as to the
kind of trade, manufacturing or other industry for which the claim is
maintained or desired he stated: "planting, cultivating and selling
shrubs and trees. (Tree Nursery)." The Office of Appeals and
Hearings considered this statement as indicating a horticultural use of
the land, and concluded that such a use was not permitted as a "trade
or manufacturing site."
The appellant's notice was filed under section 10 of the act of May
14, 1898, 30 Stat. 413, as amended, 48 U.S.C. sec. 461 (1958), which

permits the purchase of not more than 80 acres by one:
** * in the possessionof and occupyingpublic lands in Alaska in good faith
for the purposes of trade, manufacture, or other productive industry
*

The appellant does not deny that lands which are used directly for
agricultural or horticultural purposes are not subject to purchase under this act. However, he states that he is not going to use the soil
of the site for agricultural or horticultural purposes. He asserts that
the land is 1000 feet in elevation, which approaches the timber line,
and that in fact one-half of the tract is above the timber line making
it very impractical if not impossible to use the land for horticulture
or agriculture. He states that his intent was to utilize the site:
For location only as a place to construct greenhouses to ultivate and grow
shrubs, ssmalltrees and various other plants.
In addition, I had planned on building hot-houses for the purpose of growing
and selling vegtables [sic] on a year round basis. This type of operation has
been tried and proven a success in the Soldotna, Alaska area.
* * * In my case I am utilizing the site for location only to construct buildings
in which to carry out a trade. I will in no way use the soil of the land for the

purpose of agriculture. I feel that this type of business is no different nor should
be segregated from any other type of business or trade that can be conducted
within the confines of the required structures.

The question presented by appellant's appeal is whether the growing
of shrubs, small trees, vegetables and other plants in greenhouses or hothouses constructed on the site may be considered as a "trade, manufacture, or other productive industry" within the meaning of section

111
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10 of the act of May 14, 1898. Appellant appears to admit that direct
usage of the soil of the land for raising crops would not come within
the eaning of the act. The case cited in thedecision below, Charges GA
Forol et at., A-29108 (October 8, 1962), supports that conclusion. i
that case, although an applicant planned to locate a commercial seed.
cleaning plant on the tract, he also planned, to use the tract for the,
purpose of. cultivating, and producing grass and grass; grain and
legume seeds. It was-held thai the land could not be located for agri-cultural purposes under section 10-of the 1898 act. The decision of the
Officeof Appeals and Hearings also cited Johfl G. Brady, 26 L.D. 305
(1:898),for the proposition that Congress did not intend to authorize
a trader or manufacturer .in Alaska to acquire, as incident to his business, any land for the growing of hay or fruit trees.
Appellant would distinguish these cases from his because in those
cases the land was to be utilized directly for the purpose of agriculture,
whereas in his case cultivation of plants, shrubs and trees would be inside the structures he is to build.
The Brady case, spra, was a ruling under an earlier act, section 12
of the act of March 3, 1891, 26 Stat. 1095, which permitted the purchase of lands for the purpose of "trade or manufactures." In interpreting those words the case held that the raising of any agricultural
crops, the growing of fruit, or other horticultural and agricultural
pursuits were not within the meaning of that phrase. In another case
under the 1891act, the meaning of the word "trade" was discussed and
it was concluded that it was used in a commercial.sense as opposed to a
vocational or occupational sense, thus that the following dictionary
definition quoted therein would be applicable:
"The act or business of exchanging ccmmodities by barter, or by buying and
selling for money; commerce; traffic; barter ;" Alfred Packennen, 26 Li.D. 232, 235
(1898).

The Packenften case, supra, concluded that, considering the history of
legislation applicable to Alaska and the situation existing there when
the 1891 act was enacted, it was not the purpose of Congress to authorize the purchase of land used for farming.
These cases under the 1891 act are relevant in considering the meaning of the terms "trade and manufacture" in relation to section 10 of
the 1898 act, which was substantially a reenactment of section 12 of
the earlier act. However, the 1898act added the phrase "or other pro,\>
ductive industry." This phrase broadened the scope of the act to
include some activities which were not considered covered under "trade
and manufacture." Thus, in the Packennen case, supra, fox farming
was held not to be a "trade and manufacture" under the 1891 act. But
it was held to constitute a "productive industry" within the meaning of
the 1898 act. Yukon Fur Farms, Inc., 56 I.D. 215, 217 (1937). The
decision discussed the legislative history of the 1898 act with respect to
the term "productive industry" and concluded:

4
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* ' * The fact that attention was called to the very broad meaning of the
words "productive industry," which was not disputed, and that the words were
retained in the bill without limitation or qualification tends to support the view
that the legislative intent was not to confine their operation to canning fish [the
subject specifically discussed] or any particular form of productive industry*; * *

Although Congress was primarily concerned with the situation of
fish canneries, both in regard to the 1891act and the 1898act, it is clear
that it did not intend to limit the type of "trade, manufacture, or other
productive industry," to that relating to the fish canning business.
The question presented here is whether the use of land for propagation and growing of plants in greenhouses and hothouses falls within
the category of purposes authorized under section 10 of the 1898 act.
Clearly it is not "manufacturing," which involves the making of some
product from raw materials. fThe term "industry"is broader in scope
than manufacturing and has several meanings. However, it is apparent that the word was meant in the samebusiness and commercial sense
as "trade" and "manufacture" are, as the act speaks of "trade, manufacture, or other productive industry" (italics added). Some common meanings of the word "industry" used in this sense are as follows:
In Webster'sColegiate Dic-tionary (th ed. 1945), the third meaning
Any department or branch of art, occupation or business; esp., one which employs much labor and capital and is a distinct branch .of trade; as the sgar

industry.

In Webster's
New World Dictionary of the Anerican Language (College ed. 1960) two pertinent definitions are:
4. Any branch of trade business, roduction, or manufacture: as, the paper
industry, the otion-picture inmcdstrV.
X
5. (a) manufacturing productive enterprises as distinguished f rom agriculture.

This last definition is significant because, in considering the background of the 1891 and 1898 acts, it is -apparent that Congress has
made a clear distinction between the agricultural use of land and the
use of land for trade, manufacturing, and other industrial, business:
and commercial purposes. Although a few, cases, which may be attributable to the exceptional situation and legislation out of which
they arose, may have included the raising and propagation of plants
and trees within-one of these three categories, generally the raising and
propagation of plants, trees, etc., though for purposes of sale, has not
been considered a trade, manufacturing or industrial pursuit. See,
e.g., cases listed in Words and Phrases under those headings. There
is a point when products achieved through agricultural and horticultural processes are considered as being within industry. Thus, for
example, in one casethe court held that it was:
When agricultural or horiticultural products leave the farmer or grower, as
such, and are brought to an independent factory or packing house for processing,
grading, packing, and marketing.
* In*
n re Yakima Fruit Growers Ass'n., 146
P. 2d 800, 804 (Wash. 1944).
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Also, clearly if there is some man-made change in the agricultural
product, such as the refining of. raw sugar cane or sugar beets to produce sugar, then the agricultural stage has passed on to the industrial
stage.
The use, however, which appellant proposes does not contemplate
any changing of a raw agricultural product to some other form, but
merely contemplates the propagation and growing of the raw product
in greenhouses and hothouses. The fact that appellant is not going to
use the soil of the land for any horticultural or agricultural purpose
does not change the purpose for which he proposes to occupy the land,
that is, to propagate and grow vegetative crops. This is clearly horticulture or agriculture.. The mere fact that he will sell what he grows
does not mean that he will be conducting a trade or productive industry on the site. Obviously farmers, horticulturists, and nurserymen
also sell their products. It is conceivable that the use of a greenhouse
and hothouse may take on aspects of a trade, if there are extensive
business and commercial operations conducted within them or in connection with them, for example, if the major purpose of the building is
to act as a storehouse for products bought from others and then resold
generally, or if the products are otherwise brought there to be processed in some manner. However, merely to raise the vegetables, trees
and shrubs and other plants ina greenhouse, contemplating their sale,
appears to be more. of an agricultural or horticultural endeavor than
a trade or a productive industry, in the sense:that these terms have
generally been considered in administering the public land laws. The
fact that this work is proposed to be done within a building does not
of itself change the basic purpose and functional use of the site.
Accordingly, we conclude that appellant's proposed use of the tract
would not constitute trade, manufacture or other productive industry
within the meaning of the 1898act.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A (4) (a) ; 24 F.R. 1348), the
decision of the Office of Appeals and Hearings, Bureau of Land
Management, is affirmed.
ERNEST F.

Hom,

Assistant Solicitor.
APPEALS OF AMERICAN

CEMENT CORPORATION

IBCA496-5-65
IBCA-578-7-66
Decided January 10, 1967
Contracts: Disputes and Remedies: Jurisdiction-Rules
ings-Rules of Practice: Appeals: Dismissal

of Practice: Hear-

An appellant's motion for reconsideration of a decision in which a hearing was
scheduled for the purpose of establishing whether the board had jurisdiction
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over a claim for unnecessary acceleration of construction, costs is denied
where it is found that a crucial allegation made by appellant is contradicted
by information furnished to the contracting officer in support of the claim

and that the evidenceto be developedat a hearing may resolve the apparent
contradiction and the jurisdictional questions presented.
Contraots: Disptes and Remedies: Suisdiction-Rules
peals.:Dismissal-Rules of Practice: Hearings

of Practice: Ap-

A government motion for reconsideration of a decision dismissing a entractor's
claim for loss of commerci i business as sounding in breach of contract is

denied where the Government alleges that the claim could have been stated

in such terms as to be coguizableas a claim arising under the contract but
the claim as actually submitted is clearly not, in fact,,cognizable thereunder,

and the Governmentfails to show that there are material facts in dispute
which could confer jurisdiction or that scheduling a hearing would otherwise
serve any useful purpose.
BOARD OF CONTRACT APPEALS

The appellant and the Government have filed timely motions for
reconsideration of our interlocutory decision of September 21, 1966,
insofar as it pertains to IBCA-578-7-66. The appellant has requested
reconsideration of our decision respecting Claim No. 4 (Unnecessary
Accelerated Construction Costs), while the Government has requested
reconsideration of our decision in reference to Claim No. 5 (Loss of
Commercial Business). Neither party has requested reconsideration
of the portion of the decision in which we found that the issues presented by Claim No. 3 (Barrels of Cement in Excess of 3,000,000)
were clearly within our jurisdiction.
Claim No. 4 (The Acceleration Clain)
In the interlocutory decision we found that, from the record before
us, we were unable to say whether the Board had jurisdiction over the
appellant's Accelerated Construction Costs claim and that primarily
we needed to know more facts in order to answer the jurisdictional
question presented. So finding, we denied the appellant's request for
a summary determination that the contracting officer and the Board
did not have jurisdiction over Claim No. 4, without prejudice to the
appellant's right to renew the motion after a hearing on the claim.
Appellant's counsel contests the propriety of the aforementioned
findings on the basis that confusion as to the claim seems to have
arisen through a misunderstanding of the facts. The Board's attention
is called to the fact that "Contractor has consistently maintained
throughout its pleadings before the contracting officer, the Board,
and the U. S. Board of Claims [sic] that the Contractor from the outset
'programmed the construction of the Clarkdale cement facilities on
an accelerated basis in order to be in a position to fill Governmental
Docketed as IBCA-496-5-65.
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orders under the Contract beginning August 1 1959.' * *'? 2
marizing its position appellant's counsel categorically asserts:

Sum-

-

* * Simply statedit was part of the initial agreement between therGovernment and the Contractor that Contractor would: build cement facilities at Clarw
cdale in a manner so as to be able to meet the August 1, 1959 delivery date.
Nothing ever took place after the initial agreement which accelerated plant construction.

(Memorandum

of November

1, 1966, p. 3)

We find, however, that the present state of the' record precludes
us from accepting appellant's assertions at face value. If, as appears
to be the case, the contract itself is the initial agreement ta which thd
appellant refers, and if thereafter nothing took place which accelerated plant construction, the information furnished by the appellant
in support of its claim seems to be irreconcilable with the position
taken.
The contract was awarded to the appellant under date of April 3,
1958. On June 9, 1958, the Fisher Contracting Co., was awarded a
contract to construct a 1.8 million barrel cement plant for the appellant in' Clarkdale, Arizona.3- According to the detailed information
which accompanied the appellant's letter of January 10; 1966, the
construction of the plant was originally scheduled for completion in
December 1959, .'e., at least four months later than the Government
could have required delivery of cement under the terms of the
contract. 4

Of less significance to the question of our jurisdiction but nonetheless illustrative of the state of the record respecting related factual
questions is the appellant's assertion that it could have completed the
Clarkdale plant prior to August 1, 1959 if it had not been for the
strike at the dam site during the early summer of 1959,which caused
it to decrease the rate of construction of the plant.5 This statement
not only fails to take note of the observations made by the contracting
2

A similar position is advanced in the Memorandum of December 2, 196G, where on
page 1 appellant's counsel states: "1. By Contract No. 14-06-D-238,
the Contractor
was required to begin making deliveries of cement on and after August 1, 1959, in the
amount of 150,000 barrels for that calendar year. In order to comply with this contract
provision and the overall cement requirements of the contract, Contractor began the construction of a cement facility at Clarkdale, Arizona. This construction was undertaken
at a stepped-up rate, paying premium prices for materials, labor, et cetera, so that
Contractor could meet its contract obligations."
Findings of Fact of May 18, 1966, Exhibit 4, page 12. This exhibit and most of the
exhibits to the findings represent contractor furnished documents.
4 By its letter of December 16, 1965, to American Cement Corporation (Findings, Exhibit
4, page 13), the Fisher Contracting Co., forwarded a schedule of excess costs of constructing
the Clarkdale plant because of the accelerated construction schedule and in connection
therewith stated: "As you will recall the project was originally scheduled for December
1959 completion. Later the project time was shortened to be completed in August * *.
5 In the memorandum of November 1, 1966, the appellant's counsel states at page 2:
"Contractor has also consistently maintained that although Contractor 'could have completed its Clarkdale plant construction on the accelerated program previously mentioned
prior to August 1, 1959, when it was advised of the strike [at the dam site] during early
summer of 1959, it decreased the rate of construction of the plant so that the plant was
ultimately completed and in operation in October 1959 * *

245-916-67-2
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officer in the findings from which the appeal was taken but also
ignores what is clearly conceded by the appellant elsewhere in the
record. 7

We recognize, of course, that there may be satisfactory explanations
for the apparent contradictions between the appellant's allegations
and the data submitted to the contracting officerin support of its claim.
We also realize that the possible basis for our jurisdiction to which we
referred in our earlier opinion may prove not to exist when all the
pertinent facts are known. The appellent has failed to show, however,
that the Board was in error when it stated with respect to Claim No. 4:
"Primarily weneed to know more facts in order to answer the jurisdictional question presented."8
Accordingly, the appellant's Motion For Reconsideration of our
interlocutory decision of September 21, 1966,insofar as it pertained to
Claim No. 4, is denied.
CiaciniNo.5 (Lo8s of Commnercica Business)

In dismissingClaim No. 5 for want of jurisdiction, the Board took
into consideration a number of factors including (i) the fact that the
claim was closely related to Claim No.1

(Cost of Idle Capacity) 9 and

was also related to Claim No. 2 (Loss From Delay In Payments)'

0

See the Findings of Fact of May 18, 1966, in which at Paragraph 68 the contracting
officer states: ""* *Since
a strike was in effect which shut down construction of
American Cement's Clarkdale plant from June 1, 1959 to July 28, 1959, thus commencing
over a month before the Glen Canyon Dam strike commenced, it is not apparent how
American Cement could have decreased its rate of construction after notice of the Glen
Canyon
Sstrike
as lliged,
with the claimed consequence that but for the notice of the
Glen
Canyon strike, the plant would have been completed 'prior to August 1, 1959.'
"
1
E.g., the initial claim letter of December 29, 1964 (Findings, Exhibit , page
3),
in
which the contractor states:" * * On June 1, 1959, the operating engineers commenced
a strike affecting all construction jobs
in Arizona except the Glen Canyon Project. Subsequently a contract involving the operating engineers was executed on July 28, 1959,
effective as of June 1, 1959, and as a result work was resumed on all other jobs." See
also the
letter
of November 13, 1959, from the contractor to the.Bureau of Reclamation
(Findings, Exhibit 15), in which it is stated: "As you know, it was with some strain and
added, expense that we tried to.meet the August 1 deadline for Dam requirements. This
effort
w as circumvented by an eight week work stoppage caused by the Arizona Operating
Engineers' strike.However,
on October
1
our mill was brought into production."
*See
Peter Kiewit Son s' Company, IBCA-405 (March 13, 1964), 1964
B CA par. 4141,
footnote
7 ("* *
.Additional evidence may be and usually is brought out at a hearing.
This additional evidence may change the factual situation. * *)
It is simply the reverse side of the coin, as is well illustrated by the following staten ent:
"
:
*
This 1962-64 loss was occasioned by the fact that the.
G Gvernment required
less cement in the years 1959 and 1960 than it contracted for, and subsequently, n the
years 1962, 196, and 1964 required more cement than it had contracted for. In other
words,,the claims as to the cost of idle capacity and the loss of commercial business are
inter-related in that they both resulted from the same or similar acts of the Government
in breaching the contract * * (S ( ee Reply of American Cement Corporation to Motion
to stay Proceedings, Or, In The Alternative
t
t Remand the Appeal (IBCA-496-5-65, p. 5).
15The appellant has defended its failure to present Claim 4 and
to. the contracting
officer prior to filing suit in the Court ofClaims on the following grounds:
"*
*
In not
submitting the two claims
* * *
to the Contracting Officer, Contractor was and is relying
on the April 1, 1965., Findings of Fact of the Contracting Officer wherein said Contracting
Officer found that he lacked jurisdiction to consider Contractors claims for (1) cost of idle
capacity, and (2) loss from delay in payment. "* * " (See memorandum of Appellant's
.Counsel of December 2, 1965, IBCA-494-5-65, pp. 2 and ).
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over which the contracting officerfound he was without jurisdiction ;
(ii) the absence of a showing by the Government that there were
material issues of fact in dispute which could affect our jurisdiction ;'2
(iii) the failure- of the Govermnent to demonstrate that the claim as
presented was in any way inconsistent with the contractor's statement
of the claim in terms of breach of contract; 13 and the clear inapplicability of the Extras clause to a claim for lost profits.14
The Government's principal arguments upon reconsideration, as in
the earlier proceeding, are based upon its view of what the appellant
could or should have claimed rather than upon whatit, in fact, did
claim.15

More specifically Government-counsel

states that in 1962 ap-.

pellant unquestionably could have made a claim under the Extras
clause for the alleged loss in commercial business in that year amounting to 112,000 barrels of cement.'5 The claim was restricted to
"The Government's position is that the contracting officer may possibly have erred
In dismissing Claims. 1 and 2 as breach claims but that is totally irrelevant to the question
of jurisdiction over Claims 4 and 5 if there are provisions in the contract under which the
latter claims are cognizable. (See Statement of Government's Position of August 18,
1966, p. 5.) This is true but, as the discussion on pages 18 through 20 of the principal
opinion shows, the contracting offcLer's action in dismissing Claims
and 2 as breach:
.claims, precluded the Board-from taking jurisdiction over Claim Nos. 4 and 5 in reliance
only on the theory: that facts related to the requirements contract question were common
to all claims and that having a hearing covering all claims would provide a complete
administrative record in accordance with the mandate of Bisanchi v. United States, 373
U.S. 709 (1963).
-A careful perusal of the record.failed to disclose any, material facts which were in
dispute.
.g., there was and is no dispute as to the terms of the contract as opposed to
-the interpretation to be placed upon its various provisions; both parties acknowledge that
the quantities of cement ordered by the Government and delivered by the contractor varied'
substantially from the estimated requirements specified in the contract -for the years
involved; and neither party contends that the contracting officer received any notice of
claim prior to receipt of the ontractor's claim letter of December 29, 1964 (Findings,
Exhibit 1).
:
13 In explaining the basis of its claim for loss of commercial business, appellant's counsel
-has sometimes referred to extra cement sold to the Government. It is evident that such:
language has reference to the uncontested fact that quantities of cement were delivered to
the Government in excess of the estimated quantities specified in the contract for the
years involved. Government Counsel appears to' have acknowledged as much at least
-inferentially in its Motion for Reconsideration of October 12, 1966 (pp. 6 and 7), where
the following statement appears: "# i
Contractor cannot, merely by claiming breach of
contract and asking relief of a nature that is allowable only in breach cases, bypass the
administrative remedies provided fo in the contract. - * * 8"
In reaching this conclusion- the Board was impressed by' the vast disparity between
the numbers of barrels of cement-delivered to the Government during the years 1962, 1963,
and 1964in excess of 'the estimated requirements therefdr and the numbers of barrels of
-cement upon which the claim for lost; profits was predicated, as well as the further factthat the compensation requested by the contractor has no relationship' to the formula
prescribed in the Extras clause for determinihg an equitable adjustment.
(See discussion
on pages 13 to 16 of principal opinion.
I"' *
If American considered that orders placed by the Government were in excess
'of its contract obligation,- it should have requested the Government either (1); to restrict
.orders placed for cement to the amount American Cement considered it was obligatd to
deliver, or (2) to issue an order for extras under the contract, provding additional compensation above the contract price for cement American considered it Was not obligated to
furnish."
(Government's Motion for Reconsideration, pp. 3 and 4.)
16"5 * * While appellant Characterizes its claim for additional compensation for 112,000
barrels of cement in 1962 as 'loss in commercial shipments,' it is apparent that the claim
in reality is a pure, everyday, garden variety claim for extras.
* What
W* appellant
overlooks with regard to its claim for additional compensation for cement shipped to the
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112,000 barrels, however, only because this represented the appellant's estimate of the amount of commercial business that it
had lost. in 1962 due to the fact that in that year the Government ordered approximately 244,000 barrels of cement in excess.
O f the; estimated, requirements for that year. In apparent recognition. of the fact that his, arguments would completely change
the' rationale of the claim,: Government counsel concedes that
if the .appellant had requested an order providing additional
compensation and if it should be determined that the price of cement
as stated in the contract is not fair and reasonable, the appellant would
have been entitled to an increase in the price of the entire 244,000 barbels., Contrary to the findings of the contracting officer,7 Government counsel expresses the view that

the.' anticipated

loss of com-

mercial business in 1963 and 1964 "could hardly be ignored as a,
component of the reasonable price established for the additional cement furnished in 1962 if it was, in fact; in excess of contract obligations and if the claim were made under the Extras clause."' 8
In view: of the vigor 'with which the Government has advanced
these arguments, we shall first eamine thesrelIts that would be.
obtained from the consistent application of the principle, espoused by
the Government, to the uncontested facts-Iof record.", Thgn we shall'
consider what the effect would be upon the claim or claims submitted..
Lastly, we shall address ourselves to the question of what warrant
there is in existing law for following the course proposed as a means.
of establishing our jurisdiction over the claim in'question.
The adjustments in the claim proposed by the Government are
substantial indeed, but.they are grossly, insufficientif the Government's
rationale of the claim is to be determinative rather than that of the:
appellant. The appellant made no claim for loss of commercial
business in 1961 because of problems related to absence of proof.'
Restating the claim on the basis of the principle advocated, however,.
Government in 1962 is that appellant actually sold this 112,000 barrels of cement to the
United 'States Government at the contract price of approximately. $2.30;per barrel. If, as
alleged by appellant, a commercial market was available to it for this 112,000 barrels of
cement at a price of $3.45 per barrel, then appellant simply delivered this cement to the
Government at a price of approximately $1.15 per barrel less than appellant states could
have been received for the same: cement sold on the Arizona market."
(Government'sl
Motion for Reconsideration, p. 3.)!
'7 In Paragraph
98 of the Findings of Fact of May 18, 1966, the contracting officer'
states: "On the basis of the foregoing, I conclude as follows: * * . i. Even if a proper'
basis for a claim for "extras" existed, on the basis of the facts alleged, the claim would
be limited to a claim for the difference in returns on cement delivered to the Government7
in 1962, and the amount American Cement could establish that it would have realized by
selling this cement commercially. No basis would exist for loss of commercial sales in
1963 and 1964 when excess plant capacity existed, since any such losses would be specu-lative, remote, and consequential."
;S Government's Motion for Reconsideration, p. 5.
19 In its letter of December 3, 1965 (Findings, Exhibit 4, p. 4), American Cement states:
i* * * Since the increase in market penetration over 1960 was substantial even though
cement supply was limited, there is no way to estimate the loss in additional penetration
which might have been achieved had the dam required only the contract amount. No loss
in commercial business is therefore claimed for 1961."
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would appear to present iio problem of proof,, at least in so far as
liability is concerned, since (i) the Government not only concedesthat
some 173,307barres of cement in excess of the estimuatedrequirements
of the contract were, delivered in 196120 but (ii) in connection with
1962 deliveries, speaks of an increase iu the contract price applying
to the entire amount of the excess,deliveries of 244,000barrels, even
though the appellant acknowledges that its loss of commercial business for:that year only totaled 112,000barrels. The amount claimed
by the appellant for losses of commercial business during 1963 and
1964 was related to orders by the Government for cement in excess
,f the estimated requirements for 1961and 1962,however, only because
during 1963 and 1964 the plant capacity available was:in excess of
commercial and Government requirementsfor 'those years.21 According to a summary furnished bythe appellant,22the contractor furnished
43,7t78 barrels of cement in6xcess of estimatld requirements for 1963
and 20,084 barrels of cement during 1964 (a year for- which the
contract contained no estimate of quantities to be furnished)1. - If all
cement delivered in excess of: estimated requir ements for a particular
year is to be the yardstick for determining extras, then it is clear that
the entire quantity of excessbarrels of cement delivered to the' Government during 1963 and 1964amounting to 423,862barrels 23 would'have
to be included in ant cnsideration of the quantity of-barrels of
cement on which the contractor could conceivably be entitled to an
equitable adjustment under the extras clause.2 4
20According to the Findings of Fact of March 19, 1965 (IBCA-496-5-65), the actual
deliveries were 1,133,307 or 173,307 barrels of cement in excess of the estimated requireof 960,000
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Giving effect to the rationale proposed by the Government as a basic
for converting a claim for loss of commercial business into a claim
under the Extras clause, the barrels of cement.ivlved are increased
from 386,000,barrels (the barrels oil which lost profits were claimed)
to approximately 841,000barrels (the total of deliveries in excess of
the estimated requirements of the contract for the years 1961through
1964.29. When this has been done the deliveries in 1961 1963 and 1964,.

in excessof the estimated contract requirements f or those years occupy
exactly the same relationship, to the Extras clause as do the i962 deliveries. Eliminated fron consideration is the contracting officer's;
finding that the amount claimed for loss of commercial business in 1963
and 1964,must be denied as,"speculative, remote and consequential 2
The restatement of the claim along the lines proposed by;the Governnient also has the: effect of eliminating

laim No.: as a separate clain

since if all deliveries in excess:of estimated requirements for a particular year are to be considered extras within the meaning of the Extras
clause, there is no reason for treating deliveries only in excess of
3,000,000 barrels as cognizable thereunder. 2 7

For purposes of comparison it would be of interest to' determine the
extent to which the claims involved. are affected dollar-wise by the
major changes outlined above. This is not possible, however, as no
one contends that the contracting officer issued an order in writing
under the Extras clause at any time and, in the absence of such an
i.e., we recognize that the Government's principal defense to this and all the other claims
of the contractor is that, the contract in quesion is, in fact, a "requirements contract"
and that, consequently, the contractor is not entitled to an equitable adjustment of any
sort under the Extras Clause, the Changes Clause or any other clause of the contract.
25 The details of the comparisonfrom 1961to 1964,
inclusive,appear below:
Year

19611962196330,
1964

Estimated
Actual
Excess
requirements
deliveries
deliveries
per contract approximate approximate
No. of barrels No. of barrels* No. ofbarrels*

960, 000
90, 000
001
-

Total ----------------

-20,000

1,134, iii
1,144,000
.
411,6000:--- .

Loss of cmiertial business-approximate No. of
barrels

174, 000
244, 60
403, 0
20, 000

112,000
115,000
159,000

000

386, 000

*Approximationsof figuresshownin summary (Finding, Exhibit 4, p. 38)except for1963deliveries
(Note23, sspra.).
2VNote 17,supe.
7 In the. Petition in the Court of Claims (Findings, Exhibit 2, pp. 11, 12), the appellant stated: ".
Invitation No.DS-5023and Contraet.No.14-06-D-2838
providedonly forshipmentsby plaintiffof3,000,000
barrels. The 3,000,000th
barrelunderthe Contract was shippedbyplaintiffin May1961. Sincethattime
and through October 1964the Governmentordered and plaintiff shipped an additional 87,691barrels,
whichthe Governmentpaid for at the Contraet priceof $2.26per barrel as escalated. However,the Contract did not.providefor saidexcessbarrels over 3,000,600to be paid at the Contraet price. During the
periodin questionthe comimercial
price f.o.b. Clarkdaleplant was$3.46per barrel, resultingin a per barrel
differenceof $1.19. Therefore, at the cotnmercialrate plaintiff is entitled to payment of an additional
$104,352for the additional 87,691barrels purchased by the Govyrumenteither pursuant to Paragraph
A-2i 'Extras' of aforesaidContract or outsidethe scopeof the aforesaidContract."
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order, the "actual necessary cost" of. the work and material inyo.lved
plus an allowance of not to exceed 15 percent is the prescribed standard for an equitable adjustment.. Neither the extra compensation
sought for Claim No. 3 of $1.19 perbarre
nor the damages:claimed
for (ClaimNo. 5 of $2.45per barrel 2 9 even purport to relate to "actual
28

necessary cost."

Another effect of restating the claim on the basis of the. rationale
proposed by the Government would be to confront the appellant with
problems of: notice.3o: which may, or may not be present if the claim
continues to be regarded as a claim for breach of contract.3 l In his
findings the contracting officer found that no notice of ay claim was
given to the Government prior to. the completion of deliveries 'under
the contract.3 2 . Afrter quoting from the Protests clause, he found
further that the absenceof timely notice had been seriously prejudicial
to the Government32 and he specifically refused to waive th6econtractor's failure to comply, with the procedural requirements 'of. the contract.3 4 Nhile the Board can waive the failure of a contractor to comply with the notice provisions of a contract,32 it will do so' only if it
is in a position to find that such failure was not prejudicial to the
.
interests of the Government.3
Decisio:

In our earlier decision we dismissed 'Claim No. 5 on the ground that
the contract contained no provision under which the relief sought by
25See note
, supr, where, according to the Government's calculations, the contract
price is approximately $2.30: per barrel resulting in a difference of $1.15 rather than $1.19
per barrel as shown in note 2, supra.
25 "* * * During the period in question the commercial price f.o.b. Clarkdale plant was
$3.45 per barrel and the marginal cost required to manufacture:and market was $1 per
barrel, or a loss to plaintiff of $245 per barrel. Therefore, plaintiff has been damaged in
the additional amount of $945,700." (Petition in the Court of Claims, Findings, Exhibit
2, p. 11).
31The appellant is already. confronted with an apparent lack of notice in so far as
Claim No. 3 is concerned.
s' See Montgomery-Mecri Company f Western Liae Construction Comnpay, Inc., IBCA-59
and IBCA-72 (June 28, 1963), 70 I.D. 242, 256, 1963 BCA par. 3819, in which the Board
stated: "In: the last analysis, the claim here at issue is a claim for breach of contract of a
type as to which there is no applicable notice requirement in or under the contract."
22"s
' * The first notice of any claims under the contract
was given about 5 years
after the occurrence of facts now relied upon by American, and was contained in American
Cement's letter of December 29, 1964, received by the Government on December 30, 1964."
(Findings, par. 50.)
33"* * * American Cement's failure to comply with these provisions of the contract has
been seriouslyiprejudicial to the Government. With particular reference to the claim based
upon acceleration, there was no opportunity for the Government to participate in any
decisions the contractor may have made with regard to incurring increased costs, and
indeed, the Government cannot now, 7 years later, ascertain as a fact whether there was
acceleration of construction of the cement plant beyond what the contractor would have
done in the normal course of construction in any event * * *." (Findings, par. 52.)'
'34 Findings, par. 53.
s5 Korshoj Construetion Comapesy, IBCA-321 (April 29, 1964), 7 LD. 152, 1964 BCA
par.
4206.
55
Korshoj Construction Company, IBCA-321 (January 31,1966 73 I.D. 3, 66-I BCA
par. 5339.
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the appellant was cognizable. The boards have traditionally declined
to take jurisdiction of a c6ntractor's claim where they were without
authority to effect a final remedy.37 This Board has not hesitated to
apply this principle and dismiss a claim in advance of hearing even
where a hearing was granted with respect to the remainder of the conttactdr's' clais38 Receit pronouncements by the Supreme'Gourt in

United States v. Utah Construction& Mining Company,39and the

Court of Claims in Morrison-nudsen Co. v. United States,40 confirm
'our position that we should not consider breach cases on their merits.
This is underscored by two decisions issued by another Board in the
same case, one of which preceded and the other which followed the
Supreme Court's decision in the Utah case, supra.4 1 i
'Claim No. 5 as presented is unquestionably a claim for lost profits.
Over such claims we have no jurisdiction42 Neither in the earlier
a'see Urban;Construction Corp., ASBCA No. 10059, 65-1 BCA par. 4866, in which the
Board quoted extensively from its earlier decision in Hossston-Fearless Corp., ASBCA No.
9160 (Mar. 23, 1964), 1964 BCA par. 4159 (
* * The Stmnel-Industrie case, sapra, was
not, a case of the contracting officer's withholding funds but an action for recovery of
damages by the Contractor for breach of contract, absent a contract clause allowing adjustmdnt therefor. We have traditionally declined to consider such a case in the absence
of our authority to effect a final remedy. * *
a In Ralph Child Construction Co., IBCA-481-2-65
(September 28, 1965), 65-2 BCApar.
5115, the Board dismissed the contractor's claim based upon Governmenf delay in performance of its inspection function where the contract contained no "pay for delay" type
clause and there was no dispute with respect to the essential facts, even though the
Government's motion to dismiss the remainder of contractor's claims in advance of a
hearing was denied.
as584 ULS. 394. In the course of its opinion the Court stated at page 412: "Thus the
settled construction oif the' disputes clause excludes breach of contract claims from its
coverage, whether for purposes of granting relief or for purposes of making binding findings
of; fact that would- be reviewable under Wunderlich Act standards rather than de novo.
* 8" 5"This:holding
by the Supreme:Court was relied upon by the Board in Christy
Corporation, IBCA-461-l0-64 and IBCA-569-5-66 (June 20, 1966), 66-1 BCA par. 5630,
where in advance of hearing the Government's Motion to Dismiss was granted. (See page
20,of principal opinion.)'.
40,170
Ct. Cl. 712, 757, 345 F. 2d 833 (1965). The Court denied the contractor's request
for a trial de novo on the breach of contract issue, finding, that the plaintiff had acknowledged that complete relief was available under the terms of the contract for the claim
presented and it had been so treated by this Board. More pertinent to our present inquiry,
however, is the following statement from the opinion: "' * t In some instances, the
boards recognize that they have no jurisdiction and take no action beyondnoting that fact.
In this case, the IBCA stated that: it had no jurisdiction of plairitiff's claim for delay
'damages due to the winter shutdown.. Therefore,. the board's action in making findings
of fact, on that claim 'was gratuitous and such findings do not preclude or limit a trial
d~enovo on,the merits of the claim. The judges of the court are unanimously of this view."
'(170 Ct. Cl. at p: 764.)
" In Doyle' & ussell, Inc., NASA BCANo. 51, 65-2 BCApar. 4912,the Board retained
jurisdiction of what appeared to be a breach of contract case on the grounds that its
jurisdiction at least extended to the hearing of such cases', Thereafter, following the Utah
decision which it eited, the Board in Doyle & Russel, Inc., NASA BCA.No. 51-(October 2T,
1966), 66-2 BCA par. 5961 stated:"* * * The Supreme Court has recently held that the
'Disputes' clause does not extend to breach of contract claims not redressable under other
clauses of the contract.
* * In summary, the Contracting Officer's final decision of
June 2 4 , 1903,, denied Appellant's claim for relief, not as being unmeritorious, but as being
outside the Contracting Officer's authority to grant 'under the terms of the contract.' We
also find no basis 'under the terms of the contract' for the relief sought by Appellant. We
m,,ust, therefore, ,hgldthat'the claim does not 'arise under the contract' and we are without
authority to award relief."
RRWil
tain L. Warield Construction Co., IBCA-lO6, IBCA-202 and IBCA-206 (May 3,
1962), 1962 BCA par. 3374; see also Harsed B. Sutton, /b/a Best Janitorial Service,
ASBCA Nos. 7707, 7827 and 7905, 1963 BCA par. 3782.
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proceedings nor in connection with the present motion has the Gov-ernment shown that the claim, as stated, is cognizable under the
Extras clause, the Changes clause or any other clause contained in the
contract; nor has the, Government shown that there are any facts in
dispute which could confer jurisdiction,3 nor that the legal theory
relied upon by the applicant is inconsistent with the information furnished by the latter in support of its claim.44 Instead, the Govern-ment's case has been predicted upon arguments designed to show that
the appellant could have framed its claims differently than it did, and
that if it had, the claim would have been cognizable under the Extras
clause of the.Ghanges clause.4 5

The difficulties attendant upon an undertaking to restate a contrac,
tor's claim so as to bring it within the purview of a particular contract clause are well illustrated by examination of the three different
theories of how:this might be done, as discussed above. In the contracting officer's view the appellant could in certain circumstances
have made a claim under the Extras clause for excess deliveries in
1962, but any claim for anticipated future losses of commercial business in 1963 and 1964in connection therewith would have been denied
as speculative, remote and consequential.46 On the other hand, Govenment counsel thinks that not only could a claim have been made'
under the Extras clause for the excess deliveries in 1962 but that in
establishing a reasonable price therefor, the loss of commercial busi-"See note 12, supre. The Governmet's statement that, prior to summary dismissal of'
the claim as a breach, evidence should be introduced indicating that the contractor was.
incapable of selling cement to the general public (Government's Motion for Reconsideration,
p. 8), brings to mind the old adage about putting the cart before the horse. If, as has beenfound, we are without authority to grant relief for a claim for lost profits in any case,
the holding of a hearing in order to establish whether a contractor, in fact, lost the profitsthat it claims would appear to serve no useful purpose.
"This distinguishes this case from Claim No. 4.
"Apparently as an afterthought, the Government has also asserted that the facts
asserted by the appellant may make the claim cognizable under the Changes clause as a
claim for acceleration of the rate of deliveries under the contract during 1961 and- 1962'
(Government's Motion for Reconsideration, p. 6). Aside from the fact that the apeilant.
has made no such claim, there are no facts of record to support a finding of constructive.
change. If, as appears to be uncontroverted, the contracting officer knew nothing of thecontractor's view of the matter until he received the appellant's letter of December 29,
1964 (Findings, Exhibit No. 1), he can hardly be charged with having doneanything orhaving refrained from doing anything which could be construed as a constructive change.
See Montgomery-Mecri et al. note 1, supra, in which the Board stated: "These circum-stances present none of the indicia of a change-either actual or constructive. On the' contrary, they are typical of a claim for breach of contract *
n (70 I.D. at p. 256.) See'
also Clifforl .-W. Gaertzkc,IBCA-399 (December 24, 1964), 71 I.D. 487,492, 5-1 BCA par.
4602 ("* * jt there is no showing of' circumstances which would amount to either an
express change or a constructive change in the drawings or specifications of the instant
contract and which would justify an equitable adjustment of the contract price. * *. "
g"See note 17, supre. The concession made by the contracting officer was on a purely
hypothetical case as to which the contracting officer stated: "' * * But this hypothetical
case bears not even the remotest similarity to the situation here presented and, in fact.
presents' a complete contrast to a situation where the Government orders cement as it'
considers its right to do, the contractor furnishes the cement, as it aparently then considers its obligation to do, and then years later submits a claim for additional compensation. it * ." (Fi'indings,
par. 86.)E
*
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ness in 1963 and 1964 could hardly be ignored.4 7 In our opinion any
claim for loss of commercial business in 1963 and 1964 in such circumstances would simply be subject to dismissal as representing a claim
for lost profits over which neither the contracting officernor the Board
would have any jurisdiction. This would have the effect, of course,
of further fragmenting the remedies available to the contractor for the
alleged wrongs of the Government.4 8
As has previously beenshown the contractor's claims can be restated
so as to avoid the contradictions noted but the net effect of such action
is only to substitute different problems of a still more basic nature.
Treating all deliveries in excess of the estimated requirements specified
in the contract for the years involved as extras cognizable under the
Extras clause, as haszbeen done in the calculations set forth above, has
the effect of changing the'claim so fundamentally as to make it entirely
different from the claim that has been presented for our consideration
and decision. Among the principal changes are:. (i) the number of
barrels of cement to which the claim:pertains is more than doubled
(.841,000V 386,000); (ii) the line of demarcation staked out by the
appellant between Claim No. 5 (Loss of Commercial Business) and
Claim No. 3 (Barrels of Cement in excess of 3,000,000) is obliterated
with the result that there would be no rational basis for treating the
two claims separately; (iii) the measure .of compensation requested by
appellant for Claim No. 5 on a per barrel basis would be reduced by
more than one-half ($2.45 v. $1.19) and the Government is placed in a
position to raise procedural defenses to Claim No. 5 ($945,700) which
formerly were unquestionably available only with respect to Claim
No. 3 ($104,352).D
The recasting of a contractor's claim in terms materially different
from those in which it was presented would appear to be, at best, a
somewhat questionable enterprise. Where relief is granted following
a hearing, on the basis of evidence supporting a theory not advanced
by thef parties, the contractor would appear to have no just cause for
coniplaint,49assuming that the contractor was afforded a full opportunity-to prove the case it had alleged, but failed to do so. The radical
reshaping of a contractor's claim in advance of hearing for the purpose
of establishing jurisdiction is regarded as clearly objectionable, how:o Note 18, smpra.
41The contracting officer's finding that Claim No. 1 (Cost of Idle Capacity) in the
amount of $1,508,824.88 and Claim No. 2 (Loss From Delay In Payments) in the amount of
$288,296 were without his jurisdiction (and the contractor's failure to appeal therefrom)
has resulted in almost 50 percent of the total dollar value of the five claims involved
($3,677,488.88) being beyond the reach of. our jurisdiction in any event.
44Paul
C. Helizok Company, IBCA-39 (October 31, 1956), 63 ID. 363, 865, 56-2 BCA
par. 1096, may be such a case. The holding is obscured, however, by the fact that the
Board never clearly acknowledged that it was granting relief on the basis of a theory
that had not been advanced and by the further fact that, in making an award predicated
upon Government delays, it was acting under the special statutory authority of the Bonneville Project Act of August 20, 1937 (50 Stat. 731)., as amended (16 U.S.C. 1952 ed., sec.
832). See Paul C. Helmick Co., IBCA-39 (July 31, 1956), 63 I.D. 209, 239-242, 56-2 BCA
par. 1027.
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ever, not only from the standpoint of fairness to the contractor but
also because such a course of action would appear to be largely selfdefeating. If the decisions of an appeals board are to be recognized
as in some measure entitled to the finality accorded by the application
of the principles of collateral estoppel and res judicata5°, it would
appear to be a concomitant that the parties appearing before it have
the right to (i) present the claim or the defense on the bases of the
legal theories that they have adopted as being applicable, and (ii) to
have the issues decided within the context of the allegations that they
have made in the light of the available evidence. Hence, we conclude
that no party should be compelled against its will to try its cause under
the legal theories and allegations advanced on its behalf by the opposing party.-" To take a contrary position, except in cases where the
party concerned is demonstrably in error,5 2 or where the facts of record
are clearly contrary to or inconsistent with the claim stated,5 3 would
seem-to be a clear denial of an adequate opportunity to present a claim
or defens' .5
Forqthe reasons hereinbefore stated, we find that Claim No. 5, as presented, is not cognizable under the Extras clause, the Changes clause,
or any other provision of the contract to which our attention has been
directed. We further find that in the circumstances of this ease it
would be improper to take jurisdiction of the claim on the ground that
long bef ore presentment it conceivably 'could have been stated as a
claim arising under the contract and hence subject to our jurisdiction.
It appears that there are no material facts in dispute that would warrant our taking jurisdiction, and since there is no showing thht a mbaring would otherwise serve any useful purpose, the Government's
motion for reconsideration of our interlocutory decision of September
21, 1966, in so far as it relates to Claim No. 5, is hereby denied.

*

50See United States v. Utah Con struction& Mining Co., 384 U.S. 394, 421-422, in which
the court stated: "Although the decision here rests upon the agreement of the parties as
modified by the Wnderich Act, we note that the result we reach is harmonious, with
general principles of collateral estoppel. Occasionally courts have used language to the
effect that res udicata principles do not apply to administrative proceedings, but such
language is certainly too-broad. When an administrative agency is acting in-a judicial
capacity and resolves disputed issues of fact properly before it which the parties have had
an adequate opportunity to litigate, the courts have not hesitated to apply res judicata to

enforcerepose.

*"

1See Robert L. Guller, ASBCA No. 4822, 58-2 BCA par. 999(1958)!, ('
*
wethink
We'
a motion to dismiss for want of jurisdiction to grant the relief requested must start with
the relief requested and not with relief which an appellant might have, but did not

request.").

-

52The appellant's reference to Paragraph A-5 of the contract, Suspension of Deliveries,
in connection with various 'Claims is an example of such an error. See page 1 of the
principal opinion and particularly footnote 85.
Claim No. 4 has been scheduled for hearing because the information furnished by the
contractor in support of its claim appears to be irreconcilable with the theory advanced for
the claim. Depending upon the manner in which the inconsistency is resolved, we mnay
or may not have jurisdiction over the claim.
5'Note 50, supra.
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Summary
Appellant's motion for reconsideration of our interlocutory decision
of September 21, 1966, in so far as it relates to Claim No. 4, and the
Government's motion for reconsideration of such decision, in so far as
it relates to Claim No. 5, are both denied.
It is requested that the parties promptly advise the Board of a
mutually acceptable date in February of 1967' for hearing the
consolidated appeals.
THOMAS M. DURSTON,
Deputy Chairiman.
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DEAN F. RATZMAN, Chairman.
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APPEAL OF KINEMVAX CORPORATION

IBCA-444-5-64

Dedided Janucrwy 19, 1967

Contracts: Construction. and Operation: Changes and; Extras-Contracts
Construction and Operation: Estimated Quantities-Contracts: Formation and Validity: Implied and, Constructive Contracts-Contracts:
Disputes and Remedies: Equitable Adjustments
Under a contract providing for estimated quantities and unit prices, and
stating that increases or decreases in such quantities are to be paid for only
at such unit pricesi the contractor is entitled to an equitable adjustment for
additional quantitiesiperformed pursuant to a change order necessitating the
duplication of supplementary work that had been completed Previously and

was not contemplated by the unit 'prices.
Contracts: Disputes and Remedies: Jurisdiction-Rules
Appeals: Dismissal.

of Practice:

A claim first presented 'at the hearing of an appeal will be dismissed as being
outside of,the jurisdiction of the Board.
BOARD O CONTRACT APPEALS

-The Kinemax Corporation has filed a timely appeal from the contracting oicer's denial of a claim for additional coipensation arising
from the issuance of a change order that increased the quantities of
excavation and of clearing ap4 'grubbing. The caim, in the amount
of $15,930.52, represents alleged costs in excess of the unit prices
allowed by the change order.
Failure to complete the contract within the time required (including
an extension of 45 days allowed by Change Order No. 1) resulted in the
assessment 'of liquidated damages in the amount of $1,150. However,
appellant did not dispute the.assessment until the hearing of the appeal.
At that time the Hearing Officer received:evidence concerning appellant's belated claim for further extension of time and.recovery of
the liquidated damages, subject to later determination by the Board
with respect to jurisdiction of the claim.
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APPEAL

It is now clear that the contracting officerhad no opportunity to
consider the claim for further extension of time, and the evidence
confirms that no such claim was ever presented prior to the day of the
hearing. The jurisdiction of the Board is appellate only, hence, the
claim for extension of time and for recovery of liquidated damages is
dismissed?
The contract, dated June 20, 1961, was in the total amount of
$211,600 based on approximate quantities and unit prices for various
items of work, and included Standard Form 23A, March 1953edition,
as well as other provisions. 'It called for construction of Main Park
Road grading and utilities at Greenbelt Park, adjacent to the B &timore-Washington Parkway.
The contract provided that quantities in the bidding schedule were
approximations only, being subject to increase or decrease, and that
payment would be made 'for the actual amount of work done, based on
specified unit bid prices for various items of work, as set forth in
pertinent provisions'of the General' Conditions, which read as follows:
2-17. Estimate of Quantities of Unit Price Items:

The biddefs attention is called to the fact that the estimate of quantities
given in the contract, specifications, drawings, or Standard Government Form
of Bid is approximate only, is not guaranteed and should not be used without
verification by the bidder.2

It is hereby agreed that the quantities shown or listed are approximate only,
and are mentioned solely for the purpose of comparing bids, and are subject to
either increase or decrease as directed by the Contracting Officer.
2-18. Increased and Decreased Quantities of Unit Price Items:
In case of any increase or decrease in quantities of work or materials, directed

by the Contracting Officer,the quantities actually done or furnished shall be paid
for at the unit price bid and no claim for loss of anticipated profits shall be
allowed in such increased or decreased quantities of work.
4-3. Work to be Done:
e

-

C

*

*

e

*

*

The Contracting Officer reserves the right to delete any items at the time of
making the award. The Contracting Officer also reserves the right to accept
any items not originally accepted or to increase or decrease the quantities on
any items prior to completion of the work.

We are concerned only with the followilg items in the bid schedule:
Item

Unclassified excavation --- cubic yards
Clearing and grubbing -acres--

Approx.
quantity
32,-000
18

Unit Amount
price
bid,
$1
500

$32, 000
9, 000

Of. B.. B. McKee Construction Company, IBCA-502-6-65 (December 28, 1965), 65-2
BCA par. 5296; A. S. Wikstrom, Inc., IBA-466-11-64 (March 28, 1965), 65r-1 BCA par.
4725.
2
Appellant had checked the drawings prior to bidding and found that the Government's
calculations with respect to quantities of materiel for fill were correct (Tr. 66).
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A hearing upon the appeal took place before the Board in Washingtoll, D.C., on April 27,1966.
Appellant's excavation subcontractor, Mr. John Cantrell, and Mr.
Wayne Stevens, appellant's superintendent, testified that it was intended to use earth cuts from small hills to fill nearby low places on
the terrain where the new road, three miles in length, was to be built.
One month after road construction began in July 1961, it was discovered that soil taken from cuts was insufficient to fill up the lower
levels.' This condition resulted in the virtual stoppage of the filling
operation during the latter part of August or in September 1961,4
when most of the cuts then permitted by the drawings had been
completed.
For the purpose of correcting the deficiency of filling material, the
original drawings were revised between October 31 and November 8,
1961,so that deeper cuts could be taken from higher elevation sections
of the terrain. These revisions produced an additional 6,200 cubic
yards of unclassified excavation, and one nore acre of clearing and
grubbing, as reflected later in Change Order No. 1, dated November 2, 1961. The Change Order provided for payment for these
items at the specified contract imit price of $1 per cubic yard for
excavation, and $500 for the one acre of clearing and grubbing, a total
price increase of $6,700.5 The time for performance was extended for
a period of 45 days.

Upon receipt of the revised drawings appellant promptly resumed
the excavating and filling phase of road construction, in "accordance
with oral instructions." 6 In its letter of November 29, 1961,appellant
refused to accept the change order dated November 2, 1961, or to
accept payment at the originally specified contract unit prices for
increased quantities of excavation, clearing and grubbing. Appellait noted an exception to the disallowance of its claim on the final
payment voucher submitted by the Government.7
The hauling of excavated material from revised deeper cut sections
for placement in lower areas to be filled. entailed the use of special
rubber-tired equipment designed for hauling longer distances than
originally required prior to grade revision. In some instances material
3Tr.
pp. 1-20, 37.
4
Tr. pp. 20, 26, 74.
The change order also authorized additional iron pipe at the contract unit price, so
that the contract price was increased in the total amount of $6,985. The pipe item, however, is not in dispute.
6 Letter of November 10, 1961, appellant to Government.
I Appellant's Exhibit No. 11.
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was transported 2 miles along the 3-mile road.8 The wear and tear
caused by the additional hauling necessitated duplication of grading
and rolling of most of the nearly completed road.
At the time of grade revision 31,000cubic yards of the contract estimated quantity of 32,000 cubic yards of unclassified excavation had
been delivered and 75 percent of the contract work had been completed.9
Appellant asserts that as the result of the issuance of Change Order
No. 1, it was confronted with performance of a new contract different
in nature from that originally contemplated bythe parties. It argues
that unit prices are not applicable under the circumstances herej where
the contract estimated quantities of unclassified excavation were increased by a belated change order issued when the entire available
quantity of excavated material had already been placed in fill areas and
grading had been completed. Appellant was thus compelled to redo
much of the work of grading, ditching, moving top soil stockpiles and
selective clearing of trees where slopes of cuts were moved back.
By way of defense to appellant's claim, the Government relies on
clauses of the General Provisions, supra, which authorized increased
quantities of unclassified excavation, to be paid for only at the unit
price established in the schedule of bids.
Government Counsel argues that Change Order No. 1, which authorized grade revision so that additional earth cuts could be taken for
fill, did not change' the nature of road building construction conteniplated, but was merely designed to achieve the purpose of the contract.
The Special Provisions and the Bid Schedule provided for additional payment at a unit price of $2 per cubic yard for contingent fill,
in the event there was an unbalance between material taken from earth
cuts and required fill.1' Appellant, however, followed the oral instructions and revised drawings issued by the Government and confirmed
by Change Order No. 1, providing for the material to be taken from
deeper and wider cuts in the already constructed roadway.
In Findings of Fact dated November 8, 1961,pertaining to the issuance of Change Order No. 1, the following statements are made with
respect to the reasons for the shortage of fill material:
As work progressed on the project, it became apparent that the cut and fill
quantities would not balance with a shortage of fill material. On the site inspection during construction revealed a heavy vegetative overburden and a large

8Tr; pp. 22,

23, 32, 46, 77.
Tr. pp. 48, 72; Payment Estimate No. 4, October 26, 1961.
'0 "6-4.
Contingent Fill:
:
"The design quantities indicate that there is sufficient excavation to provide for the fills.
However, a contingent item to provide for the furnishing of a quantity of additional fill is
included in the Schedule of Bids."
5
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amount of root growth which decreased the effective amount of unclassified ex,cavation volume to be utilized as fill. To complete a better balance, the- grades
are being adjusted to provide an additional 6200 C.Y. of unclassified excavation
to meet the fill requirements. The adjusted grades will result in an improved
profile for the road.
In providing additional volume of unclassified excavation, one (1) additional
acre of clearing and grubbing is required.

We do not arrive at the question of whether a changed condition was
encountered within the meeting of the Changed Conditions clause, for
the reason that we are already confronted with a change order that
was issued for the express purpose of overcoming the effects of the
condition whether or not it was a "changed" condition. Because the
changes were made after the appellant had completed most of the concomitant and supplementary work of. grading the road, ditching,
stockpiling of top soil'adjacent to the road, dressing slopes and making
Other preparatiois for the base course and placing of gravel, much of
the work was required to be done a second time. The disturbance of
the finished road grade by mass hauling equipment required that it be
rolled and graded again..
If the Government had acted promptly it to correct its errors concernhig the quantities of excavation that would be available for fill requirements, before completion of grading, etc., appellant would not
have been compelled to perform that work twice, and in those circumstances the contract unit price might be fairly applied to the additional
excavation. But we do not think that the contract provisions regarding additional quantities to be paid for at the original unit prices
contemplated that appellant could be required to perform additional
excavation in areas previously excavated and completed from the
standpoint of grading, construction of ditches, placing of stockpiles of
top soil and the like, without any additional compensation for doing
such completion work all over again. Otherwise (to carry the Government's argument to the point of absurdity), theoretically a contractor could be compelled to repeat the same operations several times,
making shallow cuts in successivestages in the same area and completing the grading and similar work between such cuts.
In Cosmo Construction Company,12the Board observed that:
* * *

While a change that is ordered under the changes clause in Standard

Form 23A is limited in scope by the change order itself and hence, in the usual
situation does not produce compensable changes concerning work not changed,
" The imbalance appeared in early September 1961, but the Government at that time
requested that the contractor complete the earthwork and rely on excavation quantities
"north from Goodluck Road" which turned out to be so insufficient as to enlarge the
deficiency rather than to alleviate it (Letter of October 31, 1961, appellant to Government).
2aIBCA-468-12-64- (August 3, 1966),, 73 ID. 229, 234, 66-2 BOA par. 5736.
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it may, as we have noted, generate other legitimate compensable changes by
causing unanticipated conflicts or interference. * *

We have held on several occasionsthat where work is required to be
done a second time in circumstances,not contemplated by the contract
unit prices,13 or where work of a kind not covered by the contract. is
ordered in connection with work items that are governed by unit
prices,' the contractor is entitled to an equitable adjustment under the
theory of constructive change.
A ppellant submitted its claim by letter dated January 16, 1962,in
the form of a proposal for negotiating fixed-prices totaling $22,63O;52
for the claimed extra work,, based on detailed estimates rather than actual costs.. This was in partial accordance with Paragraph 2-9, Extra
Work, of the General Conditions. of the contract, permitting, at the
election of the Contracting Officer; (1) the negotiation of' a lump-sum
price for extra work, agreed upon in advance, or (2) pament of-actual
costs of such extra work including insurance, social security, unemployment and other applicable taxes plus 15 percent for indirect
charges and profit.,
The contracting officerin his letter of April 19,.1962,refused to negotiate or pay the amount claimed except on the basis of the established
contract unit, prices set forth in Change: Order N .
After several exchanges of corretpondence including a premature
notice of appealit the contractor initiated the present appeal in May
1964.

The data submitted 'by appellant in support of its proposal for settlement on a lump-sum basis, was not, as we have noted, based on ac-

tual costs. It was based on estimates of cost of performance of the
extra work, the extent of hich was. fairly well established. The
Board is of the. opinion that the claim as presented.was a first offer intended to be subject to negotiation,, and as such, presumably exceeded
the actual costs experienced by the appellant plus overhead and profit.
The Government did not present any evidence as to costs, having adhered to its original position that the unit prices established in the
contract limited the amounts to which the appellant was entitled to receive in payment for additional quantities of excavation, clearing and
grubbing.
l Tree Land Nursery, Inc., IBCA-4364--64 (October 31, 1966), 66-2 BOA par. 5924
(unit prices not applicablaewhere shrubbery was removed and.replanted' because of required.
Peter Kiewit Sons' Conpany, IBCA-405 (October 21,
repairs of underlying utilities)
1965),, 72 I.D. 415, 65-2 BCA par. 157 (unit prices not applicable to re-excavation and
refill of road embankment).
Co., IBCA-180 (June 30, 1961), 61-1 BCA par. 3061 (unit prices
14Flora Construction
did15 not include extra work).
Kinemao Corperation, IBCA-380 (May 21, 1963), dismissing appeal as premature.

245-916-67-3
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We conclude that the amounts claimed by the appellant have not
been firmly established by the evidence as representing the fair and
reasonable value of performing the extra work. However, we have
previously touched on the contract provisions for "Contingent Fill"
in the event that excavation quantities were insufficient to provide for
fills. The established bid price for this itemnwas $2 per cubic-yard
and we think that such price was intended to fairly compensate the
appellant for borrow excavation in areas outside. of the roadway, to
provide the additional fill that might be required. In the absence of
any more reliable' evidence we find that the unit price of $2.per cubic
yard for contingent fill is an appropriate measure of the equitable
adjustment to which appellant is entitled for additional excavation in
the roadway, and fr the supplementary work that was required to be
done over.again as we have described, supra.
'Additionally, we find that the work of clearing and grubbing one
acre on a selective basis, was more costly than contemplated by the unit
price of $500 'established by the contract and allowed in Change
Order No. 1. While the claim for this work is.alleged to be $1,549.76,
we consider that as a first offer looking to negotiation and not rpresenting actual costs, it is overstated to the extent of apprpximately
fifty percent. Accordingly, we determine that the fair and easonable
value of the additional clearing and grubbing work is $750, or $250
over the amount "allowed by the contracting officer in Change Order
Accordingly, we hereby sustain the 'appeal in part to the extent of
$6,950in addition to the amount of $6,700allowed by the contracting
officerin Change OrderNo. .1 for the items 'in dispute.

iConousion
1. The appeal is dismissed. as to the claim for additional extension
of time and recovery of liquidated damages.
2. The, appeal is sustain'ed in: part to the extent of $6,950 in addition to the amounts allowed by'the contracting officerfor the items in
dispute..
'
3. The appeal is denied-asto all other claims.:
THOMAS M. DuRsTON,Deputy

I

orm:
DEAN F.

.
:
RATZMAN,

I
Chairman.

Chairnan.,

CONCUR:

WiLAm F. McGRAw,
Member.:
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LEW MORRIS DEMOLTION
APPEALS OF PETER REISS CONSTRUCTION CO., INC. AND,
LEW MORRIS DEMOLITION CO., INC.

IECA-439-5-64

IBCA-495-5-65

Decided January 20, 1967

Contracts: Construction and Operation: . Changed onditions-Contracts:
Disputes and Remedies: Burden of Proof-Contracts: Construction and
i Operation: Drawings and Specifications
Under a contract for demolition of masonry, excavation, and building a structural shell at the base of the Statue of Liberty, where the specifications contained a general requirement for underpinning of existing structures adjoining new work, and where the contractor, from a site inspection and pre-bid
discussions, was aware of the possibility that such underpinning would-be
required to support the foundation of a perimeter wall, the depth of which
was not shown in the drawings and was not known by the Government, the
contractor's claim that upon excavation it found that underpinning was
necessary and that the expense of underpinning such wall should be paid as
a changed condition is denied for lack of proof that the wall's foundation
was unusually shallow or abnormally constructed.

Contracts: Performance or Default: Suspension of Work-Contracts:
Disputes and Remedies: Equitable Adjustments-Contracts: Construc
tion and Operation: Duration of Contract
,
Under a contract requiring construction at an early. stage of son bearing footings for the walls of a structure, where a large part of the work is suspended
by the Governmentfor more than five months pending redesign of such footings due to unstable soil conditions, and the contractor is thereby prevented
: for an unreasonable period of time from performing a substantial portion of

the work concurrently with its other operations under the contract, and
where the Board concludes that the unreasonable portion of such suspension
had the effect of extending the period required for completion of the contract for a period of nine weeks, the contractor is entitled to an equitable

* adjustment pursuant to the standard "Suspension of Work" clause.
Contracts: Performance or Default: Release and Settlement--Contracts:
Formation and Validity: Mistakes-Contracts Construction and Operation: Intent of Parties-Contracts: Disputes and Remedies: urisdiction-Rules of Practice: Appeals: Dismissal
Where a general release executed on settlement of amounts due under a contract contains exceptions as to certain pending claims but fails to reserve
a claim previously made, because of alleged inadvertence on the part of
the contractor, such omission precludes consideration of the merits of the
claim by the Board and requires its dismissal as being outside of the
Board's jurisdiction.
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BOARD OF CONTRACT APPEALS

This appeal arose under 'a contract calling for the construction of a
concrete structural shell for the American Museum of Immigration
Building around the base of the Statue of Liberty. Construction of
the Museum itself was awarded by eparate'contract.
The work included excavation in earth and concrete, masonry demolition, construction of concrete walls, columns, beams, slabs and asso-

ciated work by the above contractors, as a joint venture. The original contract price of $944,220 was increased to more than a million
dollars by change orders.
The contract is dated June 8, 1962, and was to be completed within
300 days foilowing receipt of notice to proceed. It was completed
within the time required as extended by change orders; consequently,
there was no assessmentof liquidated damages.
The contract contained the General Provisions for construction con-

tracts, Standard Form 23-A (April 1961Edition), and tie standard
"Suspension of Work" clause (Clause 38b) which authorizes an equitable adjustment of the contract price for suspension or interruption of
work by the 'Governmeit for an unreasonable period of time.
* Three claims for additional compensation are involved.
Claim No. I is for underpinning during-tunnel work.
Claim No. 2 concerns excavation difficulties related to the discovery
of large masonryand stone structures.
Claim No. 3 is made under the Suspension of Work provision. The
appellant contends that its work operations were restricted pending
redesign of foundations for the east, west and south walls of the structure.

IBCA-495-5-65
On September 29, 1964, this Board remanded Claims Nos. 1 and 2
(then docketed as IBCA-351) to the contracting officerfor issuance of
new or supplemental; findings on the contractor's contentions with respect to changed conditions.;
In a decision issued on April 2, 1965, the contracting officer again
denied Claims Nos. 1 and 2. The appeal from that decision was
docketedby the Board as IBCA-495-5-65.
IBGA-49--5-64

Claim No. 3, based upon the restriction of work to the north area of
the project pending redesign of the supports for the other three walls
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was denied-by the contracting office.rin Findings of Fact dated April
3, 1964. A timely appeal was entered on May 5, 1964, and has been
docketed as IB(A-439-5-64.

A hearing on allthree claims took place before the Board ol November 16, 17,and l,1965, at New York City. Mr. Peter Reiss, president
of the Peter Reiss Construction Company, testifiedon behalf of the
appellant (Tr. pp. 6 to 324). The only other witness, AMr.David 0.
Smith, an architectural engineer and project supervisor, testified for
the Government (Tr. pp. 325fto423).
ClamNo. 1 (B CA-495-5-65) U'ndpin'nt ng-$83,189.66
This claim asks for payment of the cost ($3,189.66) of underpinning
with concrete columns a section of a perimeter wall. While excavation
work for the extension. of an existing utility tunnel was being per"
formed, it was found that the bottom of the adjacent perimeter wall
was higher than the subgrade of the tunnel. This condition required
underpinning beneath a section of the wall.
Mr. Reiss stated that the necessity for underpinning was not discovered until the structures required to be demolished were torn down
(Tr. p. 153). Underpinning of the perimeter wall was not specifically
required by the drawings or specifications. The concrete columns installed to underpin the wall went down approximately 7 'feet (Tr. p.
148). The underpinning columns were not removed, for if this had
been done the wall would have collapsed (Tr. p. 145). The use of
sheet piling for support of the wall, which was suggested by National
Park Service design engineers, was impossible because of structural
interference of the ceiling above (Tr. pp. 164 to 167). Standard practice required underpinning and the required support could not have
been accomplished by any other method (Tr. pp. 165, 167).
The. appellant contends that there was a changed condition, citing
(1) the lack of a specific requirement for underpinning, (2) the fact
that there was no way to establish the bottom elevation of the perimeter wall during the site inspection made prior to submission of its
bid, (3) the permanent nature of the underpinning, and (4) a contention that the appellant had the right to assume that because the Government had designed the tunnel to pass under the perimeter wall, the
wall's support must extend below the designed bottom elevation of the
tunnel.
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The Government in support of its rejection of Claim 1 asserts:
(1) that the appellant in placing the concrete supports was merely
complying with the mandate of Clause 5d of Section 1 (Demolition
and Earthwork), "When required or directed by the Contracting Officer underpinning of adjoining or abutting structures shall be performed in an approved manner;" (2) that the Government did not
know how far down the perimeter wall extended and therefore should
not have been expected to inclhde a specific underpinning instruction;
and'. (3) that the possibility of the need for underpinning should have
been apparent to the appellant, since it knew where the utility tunnel
extension was to be located underground, and could observe the
above-ground position of the perimeter wall.,
In a letter to the contracting officer dated October 11, 1962, the
appellant claimed that at the time of site inspection, prior to bidding,
the appellant had questioned Government representatives (architects)
"concerning the depth of all the walls which would'be adjacent to the
new structure, and particularly whether we would require any underpinning. We were informed that there would be no necessity for any
underpinning." One of the architects named by the appellant advised
the contracting officer'that although he was asked about wall depths,
he did not recall stating that underpinning would not 'be required.
He had a "faint recollection about being asked where certain specified
work was located" and had replied that "the specification clause was
to cover the possibility that it [underpinning] would be needed."i
The parties seem to have let drop the matter of pre-bid discussions.
Neither of the witnesses at the hearing testified with respect to such
discussions. From the appeal record one definite conclusion may be
reached. The appellant at the time of bid preparation foresaw that
a problem of support would exist if the bottom of the perimeter wall
did not extend below the lowest point of the tunnel.
The contractor's counsel is correct in stating in his post-hearing
brief that it was impossible to see the bottom of the perimeter wall or
to know the elevation to which it extended until substantial demolition
work had been done. The Board is not in agreement, however, with
his statement that there was no reason "to suspect that 'the walls would
not go below the bottom elevation of the tunnel." The appellant did
not establish that 'the wall foundation was unusually hallow or abnormally constructed. A contractor seeiningly would have had as
'much reason'to expect the undermost portion to terminate above the
tunnel, or within its reach, as to count upon it extending so deep that
no problem was created.
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In the circumstances, the $3,189.66underpinning work requirement
on this million dollar project must be viewed as an incidental feature
of the utility tunnel, not, as correction of a changed condition. Claim
No.

1 is denied.:

a
No. 2-48$6O
By a letter dated October 22, 1962, appellant. stated that it had
"uncovered many large masonry and stone structures such as cesspools,
walls, etc., between the North side of the base and-the South side of
the old underground structures that were uncovered in the first contract, as shown on Drawing#2.".
This claim was originally denied by the contracting officerthe following day, October 23, 1962....Although the letter of denial (Exhibit "D" attached to Covernment's post-hearing brief) did not advise
the appellant of its right to appeal. therefrom, the parties treated. it
as,.a finaldecision under the "Disputes" clause. The appellant fied
an: appeal dated October 30, 1962.

In December 1962, the Govern-

ment transmitted the appeal file to the Board, together with the Govermnent's statement of position.
On February 11, 1965, after the claim had been remanded by the
Board's;September. 29,. 1964. decision (IBQA-351),. the appellant
transmitted a "breakdown" of the claim that had been submitted in
its letter of October 22, 1962. The total amount sought, $8,250,.was
listed as the value of excavating and disposing of 300 cubic yards of
material, and placing and compacting 300 cubic yards of backfill.
On April 2, 1965,the contracting officerissued new.findings of fact
and a decision in which the. claim, was again denied. He noted in
the new findings that they were issued "in compliance' with instructions in the Board's opinion dated September 29,1964 (IBCA-351).
One of the reasons given for denial of Claim No. 2 was that the appellant had failed to except or reserve it in a release executed on July
21, 1964 (Exhibit

"E" attached to decision of April 2, 1965).1

Government counsel in the Statement of the Government's Position,
at the hearing, and in his post-hearing brief, moved for dismissal of
Claim No. 2 because it was. not reserved in the general release signed
by appellant on July 21, 1964. The issue of the Board's.jurisdiction
pertaining to Claim No. 2 therefore must be resolved at this point.
The appellant in an effort to overcome the effect of the release relies
upon the rule cited in Winn-Senter Constrmetion Co. v.. United States,
11o Ct. Cl. 34, 64-65 (i948), that a claim my
31Claims Nos.

be prosecuted despite.

and 3 were specifically excepted in the release.
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the execution of a general releasem
where the conduct of the parties in
continuing to consider the claim after such execution makes it apparent that they did not consider the release to constitute an abandonment
of the claim. That rule may not be applied in this appeal because the
contracting officer and-the department counsel have raised the defense
afforded by the contractor's execution of, the release in the findings,
briefs and statements issued subsequent to the furnishing of the release.
The Board, when it remanded the matter for the issuance of new
or-supplemental findings-on Claims Nos. and 2, had not been advised
of-the existence of the release. The statement of the Government's
position in IBCA-351 was filed by the department counsel many
months prior to the time when the release was given, and therefore did
not diseuss it. Testimony with respect to Olain No. 2 was taken at
the hearing but only upon the basis that a ruling on the Government's
motion to dismiss would be held "in abeyance until the decision is
prepared by the Board."- (Tr. 36.)
When a claim is released by a party, through inadvertence that
must be viewed as a iiilateral mistake of omission, further consideration of the claim is barred.2 ' There has been no showing that the
Government contributed in any way to the appellant's "inadvertent"
release of, Claim No. 2. The appellant's contention that the claim
was-not included in the exceptions to the release because it was pending before the Board at the time the release was given must be regarded as unconvincing, since two of the three claims- that the contractor did- include on the "list of our three claims"' also were before
the Board on July 29, 1964 when the release was signed.

The appeal record does not provide a reason to. place Claim No. 2
within one,of the exceptions to the general rule that failure to reserve
a claim item from the effect of a general release precludes consideration
of the claim on its merits."

Claim No. 2 is dismissed.

Cliz No~
Appellant's third claim, in the original amount of $82,071.47,was
reduced to $77,262.97at the hearing of this appeal (T. p. 309, App.
Ex.11). It is made o die theory that appellant is entitled to an
increase in the costs of performance, pursuant to the standard "Suspension of Work"iclause. T he appellant asserts that the Government
H. L. C.

AsaOoiateg Conatriotiom Company, nc., v. United States, Ct. Cl. No, 317-61

limune, 1966).

Monarch 4T4mber Company, IBcA-217, 67 I.D. 198, 60-2 BCA. par. 2674 (May 181960); Roscoe Engiaeer~ng Corp. and Asoc., ASBCA No. 4820, 61-1 BCA par. 2919 (January 16; 1961).
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unreasonably interrupted its work schedule for approximately 22
weeks by holding up all work during this period on the east, west and
south sides of the monument, pending redesign of wall foundations in
those areas.
In July 1962, the appellant furnished a progress schedule to the
Government.

That schedule (Exhibit

No. 6) listed June 26, 1962 as

the starting date for contract work, and gave a planned completion
date of April 21, 1963. The appellant began its work on July 6, 1962.
Soil bearing footings were prescribed by the contract drawings for
the structural steel walls. Such footings were satisfactory for. the
north wall, but after the Governinent's project supervisor became concerned about the suitability of the subsurface area on the east side the
Government produced a new drawing for the east wall and gave it to
the appellant in mid-October 1962. At that time the appellant was
informed that further investigations were to be made to determine the
conditions in the area where the south wall was to be constructed.
(Tr. 383-85.) Eventually it was learned that redesign of the foundation work for the east, west and south areas was necessary (the new
drawing furnished in October for the east side was not utilized).
A Government architect started to revise the drawings for the east,
west and south areas as the result of a visit that he made to the site in
September 1962. The contractor's complaint about the time taken
for the redesign was stressed in cross-examination of the Government's
project supervisor as follows: (Tr. 387.)
Q. Is that correct? It took from September 24th until this drawing was issued
and delivered to us [March 20, 1963], for you to resolve the question of these
foundations, Appellant's Exhibit 8?
A. I didn't resolve the question.
Q. When your department eould resolve the question?
A. In conjunction with the consulting engineer.
Q. And that's a government man?
A. He's employed by the government, as a consultant.
*

*

: t.

*

*

*

Mr. MORGULAS: The date of Appellant's Exhibit 8 is March 20, 1963. Six
months.

4

The notification required by the "suspension of work" clause was
given by the appellant in a letter dated November 21, 1962. That letter
stated (i) thatithe appellant's work was being substantially hampered,
pending redesign of the foundations, (ii) that its operations, due to
4The drawings showing the foundation revisions for the south and west sides were not
received by the appellant until May 13, 1963. Exhibit Nos. la and 10b.
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the necessity of redesign of the "East, and South areas, have been and
will necessarily continue to be confined to a very small area, viz, the
Northeast section of the lobby," (iii) that the appellant's operation
had been made "costly and inefficient" because of the unavailability
of the redesign, and that this would be the case until work could proceed "simultaneously in the Northeast, South and East areas-which
would be a normal job operation."
- The appellant wrote again on February 8, 1963, noting that the
"project has now been delayed for several months pending your redesign of the foundations on three sides to meet unanticipated subsurface conditions." The letter also stated that the restricted job area
had resulted in a "wastefully iefficient job operation for which we
shall expect appropriate reimbursement," and asked for acceleration
of exploratory work and for the taking of "all steps necessary to expand the scope of the work area."
A letter from the contractor dated March 2, 1964, asserted once
more that the period taken by the Government to furnish a redesign
had substantially curtailed the productivity of its labor force and
equipment.5 The rationale for the amount originally demanded under
Claim 3 followed:
* our payroll for the period from October 10, 1962 to April 22, 1963 to*
production earned for each dollar of labor expended during this period of our
restricted operations was $1.93. * * * from April 22, 1963 to September 20,
1963 we expended the sum of $176,677.55and for the work produced we received
$452,591.95, so that the production earned for each dollar of labor expended
during the period when our operations were no longer restricted, was 2.56. * * *
*

talled $130,272.16* * * for the work produced we received $253,544*

The appellant then advised that 63¢, the difference between $2.56and
$1.93, represented the "difference in the productivity of our labor
force" for each dollar of labor "expended during the period in which
our operations were restricted to the North side of the project."
The contracting officer'sfindings with respect to Claim 3 first made
reference to the fact that 'out-of-door's" construction of the type undertaken by the appellant could be curtailed by unfavorable weather
conditions. The findings next referred to the four soil bearing tests
that, under Section 1A of the contrast, were to be made by the contractor "at locations as directed by the Contracting Officer." A discussion
followed of the additional compensation and contract performance
6The appellant's president testified that if change orders containing final redesign information had been received on November 1, 19G2, the project could have been finished
at a time "very close" to the "original contract time." (Tr. 312.) The project supervisor disagreed with this assertion. (Tr. 34ff.)

.3511

APPEALS

OF PETER

AND LEW

REISS CONSTRUCTION CO., INC.
MORRIS DEMOLITION CO., INC.

43

January 20, 1967

time allowed in change orders for the "extra work" necessary due to the
discovery of unstable soil conditions. The findings then observed:
From the above your contract period was changed from approximately ten to
fifteen months and from this fifteen month period, which eovers two Summer seasons, you have chosen the six winter month period of normally low labor productivity for comparison with peak production during five months of the 1963
summer season as a basis for the computations contained in your * * * letter of
March

2, 1964.

The remainder of the findings is largely devoted to assertions that
the contractor did not perform "exploratory work" and "general excavation" in the East, West and South wall areas during the fall of
1962, and the 1962-63 winter period. In denying the claim, the contracting officer gave no affirmative consideration to the question of
whether or not the Government in studying the need for, and in obtaining the new drawings for wall footings, had unreasonably delayed
the -appellant.
The obligation of taking the job in hand and restoring the original
situation in which all project areas were available for construction
work clear4y was that of the Government, not of the appellant, in the
fall of 1962,and during the 1962-63 winter. -In late September and
early October, the Government lost confidence'in its original design
for the footings. The appellant was informally requested to stop work
on the East wall in early October. (Tr. p. 62.) Shortly thereafter,
work on the South and West sides was stopped in the same fashion, 'and.
the appellant was advised to await further instructions. (Tr. pp. 66,
69, 73.)

The Government's project supervisor's job diary does contain references to suggestions that he made from time to time that the appellant
could proceed with soil exploratory work even though the contracting
officer had not directed such work in accordance with Section lA, or
that it could proceed with certain preliminary work on the South
area. Taking into account the Government's definite conclusion that
soil conditions in East, West and South areas were unsuitable for the
originally planned footings, and that the Government had not inf ormed
the appellant of the necessary redesign, we are unable to conclude
that the appellant erred in waiting for a formal change order. The
Government issued instructions in Change Order No. 6, which was
dated January 7,1963, and was mailed to the contractor on January 22,
1963 (appellant's counsel has pointed out that the Government has
given no reason for the two-week delay in transmittal). Change
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Order No. 6 directed the excavation of test pits that would provide
information for the redesign. The Government's project engineer
spotted locations for the test pits on January 28, January 30, February 4, February 6, February 7, and February 22, 1963. (Tr. 35758.) On most of the pits the appellant performed the exploratory
work as ordered immediately after the pits were located by the Goveirnent's project supervisor. (Tr. 358.)
The Government alleges that the appellant cannot prevail in its
"suspension of work" claim because it agreed to monetary adjustments
that were included in ten change orders issued under the contract.
Each of those change orders describes, and makes payment for, specific
items of work. There is no indication in any of them that an adjustment'is included for the "suspension of work" claim. Accordingly,
that claim was not covered by any change order and must be considered
upon its merits.
The Government states that the facts in this case "clearly do not
support the theory that there was any unreasonable delay in the making
r formulation of the changes in question." We have concluded, however, that the Government was responsible for a serious and unreasonable delay in ordering the exploratory tests and obtaining the redesign
for the wall footings. In a recent Court of Claims decision,6 it is
stated:
In addition, the defendant was dilatory both in recognizing the need for and
snaking appropriate revisions to the defective foundation plans.
* * Upon
finally recognizing that the subgrade rock was unsatisfactory, defendant or its
agents should have, completed the redesign of the foundation with all due haste
so that plaintiff could have continued the foundation work without any significant
delay. (Italics added.)

'The Ltria Brothers decision (footnote 6) involved a construction
contract that dollar-wise was half again as large as the one in this case.
Unsuitable bearing material was found on April 17, 1953. Foundation
work was stopped on April 24, 1953. Revised drawings were issued
on May 25, 1953; however, the Government rescinded a portion of the
revised plan and issued further revisions on July 15 and July 20,1953.
'The court referred to the Government's action in correcting the plans
as "ektremely slow" and "dilatory."
In the Board's view, if the Government had acted with reasonable
promptness in securing new foundation plans for the East, South and
West sides, the necessary revisions and change orders would have been
furnished to the appellant no later than November 15, 1962. Because
Luia Brothers ct Company, Inc. v. Unitedi-tates,
196S)..
:'6

Ct. C

No. 475-59 (December 16,
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the Government delayed until the spring of 1963 to furnish them,
appellant is entitled to an equitable adjustment under the "suspension
of work" clause.
The Government took approximately four months too long to deliver
the redesign, but the appeal record would not support a conclusion that
an over-all delay of four months in the time required for job completion
resulted from the serious delay in redesign.
At about the time that the appellant gave its first notification of the
constructive suspension of its operations (in its November 21, 1962
letter), the parties agreed to Change Order 4 (dated November 14,
1962) and Change Order
(dated November 2, 1962). By these
change orders the contract completion date was extended 21 days, to
May 12, 1963. In our view, the time needed to complete the project
would have extended to that date even if the redesign delay and the
need for extensive changes had not come into play. It is necessary,
therefore, to find the portion of the May 12, 1963-October 2, 1963
period spent on Liberty Island by the appellant that would not have
been required if the redesign had been furnished in timely fashion.
Taking into account the original contract amount and time, the testimony of the Government's project supervisor (Tr. 352), and the type
of work added by Change Order No. 6 through Change Order No. 10,
the Board concludes that 38 days is the reasonable additional time for
the work added to the project by those orders (which increased the
contract total by approximately $99,000). A further reduction should
be made in the 105-day period that remains because of planning errors,
faulty workmanship and other delaying factors for which the appellant
must bear the sole responsibility. The project supervisor's diary contains detailed accounts of the appellant's own problems on the job,
which at times required substantial additional work. Six weeks is not
an unreasonable length of time to allocate to the delay caused by the
appellant's job deficiencies. Accordingly, it is found that the
Government unreasonably delayed the contract work by a total of nine
weeks.

The Government has not disputed the logic of the appellant's original plan to perform work at the same time on more than one side
of te structure, and to fully perform all work within 300 days. The
project required a great deal of expensive support activities. A dock
was constructed and maintained on the island, and a concrete plant was
'Exhibit Nos. E-1 and E-2.

:
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set up on the job site. (Tr. 57.) In order to transport men from
New Jersey it was necessary to rent a fishing boat and dock space
for the boat. (Tr. 5.) A supervisory force and many pieces of
equipment were brought to the site at or near the start of the job, and
remained until the project was completed. (Tr. 58-59.)
In arriving at an equitable adjustment the Board has excluded
profit in accordance with the requirement of Clause 38b, and has made
other adjustments considered to be warranted. From its analysis of
Exhibit Nos. 11, 12, E-l, E-2 and the remainder of the appeal record,
the Board establishes the sum of $28,260as the amount due to the appiellant under Clause 38b of the contract.8 Claim No. 3 is allowed
in that amount.
Conclusion
Claim No. 1 is denied.

Claim No. 2 is dismissed.

Claim No. 3

is allowed in the amount of $28,260 and denied as to the balance
sought by the contractor.
DEAN F. RATZMAN, Chairan.
I CONCD-R:

1 CONCru:

WILLIwx F. McGRAw, Member.

TioMAs M. DuRsToN,Deputy Chairman.
JOHN V. STEFFENS

A-30601

ET AL.
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Oil and Gas Leases: Applications: Sole Party in Interest
Where a.person files an oil and gas lease offer through a leasing service

under an arrangement whereby the leasing service advances the first year's
rental, selects the land, and controls the address at which the offeror may
be reached, but no enforceable agreement is entered into whereby the offeror
is obligated to transfer any interest in any lease to be issued to the leasing
service, the service is not a party in interest in the offer merely because it
may have a hope or expectancy of acquiring an interest, and the offeror is
not precluded from stating that he is the sole party in interest in the offer.

Oil and Gas Leases: Applications: Sole Party in Interest
The regulation which requires that an oil and gas lease offer, "when first
filed," be accompanied by a signed statement of the offeror identifying all
I In reducing the 22-week period and the amount of the adjustment shown for Claim
No. 3 in the appellant's claim documents the Board has taken into account a redeeming
feature of the project work area as it actually was available in the October 1962 to March
1963 period. Work could proceed on the north side at all times during the Government's
long delay in obtaining a redesign for the other three sides. Because of this the contractor
was able to earn between 55% and 60% of its total contract earnings by March 1, 1963.
(Tr. 196, Monthly Estimate No. 7 and No. 8.)
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interests in the offer does not require an offeror, who states that he is the
sole party in interest, to disclose an agreement to sell his lease entered into
by him after the filing of his offer but before the time of the drawing of
simultaneous lease offers in which his offer participates, and his offer cannot
be rejected on the ground that he did not comply with the regulation in
failing to disclose the interest of his vendee.

Oil and Gas Leases: Applications: Generally-Oil and Gas Leases: Assignments or Transfers
An act, in order to be collusive, must result from an agreement, scheme

or plan involving more than one party, and the fact that a particular lease
assignment, if agreed upon by the parties to the assignment prior to the
filing of the lease offer which resulted in issuance of a lease, would have
demonstrated collusion in the filing of the offer does not mean that the same
transaction shows collusion in the absence of evidence of a prior agreement

betweenthe parties to the assignment.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

John V. Steffens and G. W. Allen, in his representative capacity as
president of. Central Southwest Oil Corporation, have appealed to
the Secretary of the Interior from a decision dated February 9, 1966,
whereby the Office of Appeals and Hearings, Bureau of Land Managenent, affirmed separate decisions of the New Mexico land office
rejecting noneompetitive oil and gas lease offers New Mexico 0556281
and 0556869 filed by John V. Steffens and Beulea A. Jessup, respectively, pursuant to section 17 of the Mineral Leasing Act, as amended,
74 Stat. 781 (1960), 30 U.S.C. sec. 226 (1964).'X

The facts upon which this appeal, is based are relatively simple and
are not in dispute. John V.. Steffens and Beulea A. Jessup, in whose
names the respective lease offers were filed, applied for Federal oil
and gas leases through Central Southwest Oil Corporation, an oil and
gas lease filing service. Both offers were submitted under "Plan 2,"
one of three plans offered by the corporation to prospective clients.
Uinder the terms of the plan an offeror furnishes the $10 filing fee
required by the Government and a $10 service fee charged by the
corporation, and he signs an oil and gas drawing entry card for each
tract of land for which application is to be made. The corporation
'G. W. Allen appealed to the Director, Bureau of Land Management, in his own name,
and his notice of appeal to, the Secretary was filed in his own name only, without reference
to Central Southwest Oil Corporation.
rom information subsequently furnished, however,
it appears that Allen was at all times acting in behalf of the corporation and that the
appeal of Allen is and has been, in effect, an appeal by the corporation. It further appears
that Allen is no longer president of the corporation and that he has no interest in the
corporation or in this appeal. Beulea A. Jessup, the nominal offeror in the second lease
ffer (eonsidered here, did not appeal from the decision of the land office.
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advances funds for the first year's lease rental and is authorized by
the client to file an offer or offers in the client's behalf for land which
the corporation is to select and which it "would desire to immediately
purchase." The corporation is also authorized to have the Bureau of
Land Management return advance rental funds for unsuccessful offers
directly to the corporation's office,and, in practice, the mailing address
of the corporation or a mailing address under its direct or indirect
control, rather than the client's own address, is furnished as the
offeror's address of record.. The instruction sheet explaining the plan
is designed so that the offeror, by signing the sheet and returning it
to the corporation, authorize the procedure outlined. He also certifies
that he is the sole party in interest in the offers to be made in his behalf.
In accordance with the foregoing procedure lease offer New Mexico
0556281 was filed in the land office for Parcel No. 101 during a
simultaneous-filing period, 10 :00 a.m., January 18, 1965, to 10:00 a.m.,
January 25, 1965, and lease offer New Mexico 0556869 for Parcel

No. 84 was included in the filing of offers during a simultaneous-filing
period, 10:00 a.m., March 15, 1965, to

10:00a.m., March 22, 1965.

The offers were drawn at public drawings of simultaneously filed
lease offers conducted pursuant to regulation 43 CFR 3123.9 on
February 8, 1965, and April 1, 1965, respectively, and thereby earned
priority over other offers filed for the respective parcels of land
described.

On February 1, 1965, subsequent to the filing of lease offer New
Mexico 0556281,but prior.to the drawing to determine priority, Steffens accepted an offerdated January 29, 1965,whereby Central Southwest Oil Corporation agreed, in the event the offer should obtain
first priority, that it would pay Steffens a sum of $3,200 for all of the
lands embraced in the lease with a 1 percent of %ths total overriding
royalty to be reserved to the original offeror. By an instrument dated
April 5, 1965, Beulea Jessup and her husband, Alvin H. Jessup,
agreed to sell, and Central Southwest agreed to purchase the offeror's
interest in the lease to be issued pursuant to lease offer New Mexico
0556869for the sum of $3,114, and by another instrument the Jessups
assigned such interest to Central Southwest subject to the reservation
of an overriding royalty of 14 percent.2
By separate decisions dated September 17, 1965,the land officefound
Central Southwest to be an interested party in the offers and rejected
the offers for failure of the offerors to disclose G. W. Allen or Central
* 2 The land office stated in its decision rejecting Ars. Jessup's lease offer that sometime
"between March 2th and April 1st, they [the Jessups] accepted Mr. Allen's offers to
purchase for $,114 with a 11/4 percent overriding royalty and returned the instruments."

- . JOHN V STEFFENS ET AL.

46]

January.

49

26, 1967,

Southwest as an interested party as requited by 43 CFR 3123.2(c) (3)3
and for collusion as defined in 43 CFR 3123.3 (a) 4In affirming the rejection of the lease offers the Officeof Appeals and
Hearings found that Central Southwest or the "Allen Group". filed;a,
large number of offers-on behalf of other offerors for the same parcels
for inclusion in the same drawings, that the filings for Parcel No. 84
included the offers of two of the officers of Central Southwest, and
that all such offers enhanced Central Southwest's chance of obtaining
a lease or an interest therein. It also found that the use of the 'drawing entry cards of mailing addresses,that were under the direct or indirect control of Central Southwest effectively served Central Southwest's plan and prevented other parties from contacting the offerora
except through Central Southwest and that the cumulative effect of
In appealing to the Director, Bureau of Land Management, appellant Allen denied the
accuracy of this finding of the land office and, in support of his contentions, submitted a
copy of the agreement dated April 5, 1965, and of the instrument of assignment bearing the
date of April 3, 1965, and acknowledged before a notary public on April 5, 1965. Thus,
while it is not entirely clear on what date the assignment was actually executed there is no
evidence in the record of an assignment or agreement to make an assignment which was
executed on or before the date of the drawing on April 1, 1965.
343 CFR 3123.2 provides in pertinent part that:
"Each offer when first filed, shall be accompanied by:
*

*

e

*

*

*

:

*

(c) *
(3) A signed statement by the offeror that he is the sole party in interest in the offer
and the lease, if issued; if not he shall set forth the names of the other interested parties.
If there are other parties interested in the offer a separate statement must be signed by
them and by the offeror, setting forth the nature and extent of the interest of each in the
offer, the nature of the agreement between them if oral, and a copy of such agreement
if written. *
The Department has held that this requirement is mandatory and that a lease offer must
be rejected without priority when there is not compliance with the regulation. Genia Ben
Ezra et al., 67 I.D. 400 (1960).
4 The regulation provides in part that:
"When any person, association, corporation, Oer
other entity or business enterprise files an offer to lease for inclusion in a drawing, and an
offer (or offers) to lease is iled for the same lands in the same drawings by any person or
party acting for, on behalf of, or in collusion with the other person, association, corporation, entity or business enterprise, under any agreement, scheme, or plan which would give
either, or both, a greater probability of successfully obtaining a lease, or interest therein,
in any public drawing, held pursuant to § 3123.9, all offers filed by either party will be
rejected. Similarly, where an agent or broker files an offer to lease for the same lands.in
behalf of more than one offeror under an agreement that, if a lease issues to any of such
offerers, the agent or broker will participate in any proceeds derived from such lease, the
agent or broker obtains thereby a greater probability of success in obtaining a share in the
proceeds of the lease and all such offers filed by such agent or broker will also be rejected.
Should any such offer be given a priority as a result of such a drawing, it will be similarly

rejected.* * *"
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the procedure followed, coupled with the filing of large numbers of
offers for the same parcels in the same drawings, constituted a scheme
or plan, within the meaning of 43 CFR 3123.3(a),: for obtaining a
greater probability of successin obtaining an interest in a lease. The
Officeof Appeals and Hearings did not make a specific finding with
respect to the other basis for the rejection of the offers, ie., that Central Southwest' was an undisclosed party in interest in the offers.
In appealing to the Secretary the appellants contend in substance

that:
(1) Regulation 3 FR 3123.3(a) provides, for the rejection of
lease offers only where circumstances exist which are the result of an
agreement, scheme or plan; there was no express agreement here, and
none has been alleged to have'existed, and the Bureau's finding of a
scheme or plan is the result of an interpretation of the circumstances
and of the regulation which is not necessarily valid; and
(2) The Bureau has not been consistent in its interpretation of 43
CFR 3123.3(a), and the appellants have been subjected to discriminatory treatment in the rejection of the subject lease offers while other
offers, filed under similar circumstances, have been accepted and leases
issued pursuant thereto.
In support of the latter contention appellants have submitted evidence of the use of a common address by more than one offereor in
the filing of simultaneous offers in each of the months of January
through December 1965 which resulted in each case in the issuance of
a lease. In addition, they have outlined in detail the difficulty experienced by an officerof Central Southwest in attempting unsuccessfully to obtain the address of a successful offeror whose listed address
was that of the filing service through which his offer was submitted.
They state that, to the best of their knowledge, formal offers to purchase have not been submitted to clients by other filing service companies, as was done by Central Southwest, but that other companies
have continued to state in their advertising materials that they would
purchase any lease drawn by a client for a specific cash figure per acre
or a stated percentage amount if the lease were offered to the filing
service immediately after the drawing or within a specified time after
the drawing, and they assert that Central Southwest has amended its
business practices to conform with what appears to be acceptable to the
Bureau, while other companies continue successfully to operate under
their established procedures. They state that they do not necessarily
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ask that the procedures which Central Southwest has used in the past:
be approved or exonerated, but they request that the Bureau's decision
be reversed on the basis that the rejection of the leases in question will
only further confirm the Bureau's inconsistent, arbitrary and discriminatory application of the regulations under these facts and circumstances.

We consider first the question whether by virtue of the filings under
"Plan 2" Central Southwest had an interest in the offers so that Central
Southwest was required to be named as a party in interest pursuant to
43 CFR 3123.2(c) (3), supra fn. 3.
There are a number of factors which raise questions as to the inter-'
ests which were represented by the lease offers in question. We note
particularly the following items:
(1) Th use of a common address through which any communication from another party to a client-offeror must pass, without disclosure of the actual address of the client;
(2) The advancing of funds for the first year's rental payment by
the agent without any form of security;
(3) Authorization of the agent to exercise complete control in the
selection of lands to be filed upon and, particularly,

to select lands;

which the agent desires to lease; and
(4) The filing of numerous lease offers on behalf of clients and
corporate officers for the same parcel of land in the same drawing
(92 offers for Parcel No. 101 and 29 offers for Parcel No. 84).,

The Bureau did not find any one of the procedural steps followed by
Central Southwest constituted a violation of a specific regulatory provision, but, as we have already noted, it found that the cumulative
result of all of those steps was a scheme or plan which enhanced
Central Southwest's likelihood of success in obtaining an interest in
a particular lease which it might desire to own.5
5 In defining an "interest" in a lease the Department has provided that: "* * * No one
is, or shall be deemed to be, a sole party in interest with respect to a lease in which any
other party has any of the interests described in this section. The requirement of disclosure in an offer to lease of an offeror's or other parties' interest in a lease, if issued, is
predicated on the departmental policy that all offerors and other parties having an interest
in simultaneously filed offers to lease shall have an equal opportunity for success in the
drawings to determine priorities.
Additionally, such disclosures provide the means for
maintaining adequate records of acreage holdings of all such parties where such interests
constitute chargeable acreage holdings. An 'interest' in the lease includes, but is not
limited to, record title interests, overriding royalty interests, working interests, operating
rights or options, or any agreements covering such 'interests.' Any claim or any prospective
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Various schemes have been devised to secure an advantage for an
individual or a group in a drawing of simultaneously filed lease offers,
and on .numerous occasions the Department has found'it necessary to
determine whether or not an offeror represented to be the sole party
in interest'was that in fact, whether thefiling of lease offers for inclusion in a drawing was collusive, or whether the chances for success
of one offeror were increased by the inclusion in the same drawing of
the ofer of another offeror forthe same tract of land, with or without
collusion (see, e.g., McKay v. Wahlenmaier, 226 F. 2d 35 (D.C. Cir.
1955); Clifton Carpenter, A-22856 (January 29, 1941); Edward
A. Kelly, A-22856 (August 26, 1941) ; Antonio DiRocca et al., A-26434
(July 11, 1952) ; Evelyn R. Robertson et al., A-29251 (March 21,
1963); afflrmed in Robertson v. Udall, 349 F. 2d 195 (D.C. Cir. 1965);
Schemrmeriorn Oil Co'rporation,Kenwood Oil Comnpany,72 I.D. 486
(1965)). In each of the cited cases the Department found either an
express agreement or an understanding among certain lease offerors or
a business relationship or financial interest of one offeror in the offer
-of another offeror which, even in the absence of any agreement, precluded a finding that each offeror was, in fact, the sole party in interest
in the lease offer which he filed, or it found that the interest which one
offeror held in the offer of another offeror. resulted in an improved
likelihood that the first offeror would obtain an interest in a lease
issued pursuant to a drawing of simultaneously filed offers.6
There would seem to be little question but that entral Southwest
hoped, by the procedure employed, to enhance its chances of obtaining
or future claim to an advantage or benefit from a lease, and, any participation or any
defined or undefined share in any increments, issues, or profits which may be derived from
or which may accrue in any manner from the lease based upon or pursuant to any agreement or understanding existing at the time when the offer is filed, is deemed to constitute
an 'interest' in such lease." 43 CFR 3100.0-5(a).
6 In the Carpenter and Kelly decisions, supra, for example, the Department found that,
notwithstanding the affidavits of all of the offerors involved that each had filed in his own
behalf and had no agreement or understanding with any other offeror, the filings were
made at the behest of and for the benefit of one of the applicants or his firm. In the
DiRocoo decision, spra, it was found that the: lease offers were filed under power of
attorney given by the nominal applicants to an association whereby the association was to
exercise practically complete control over the leases to be obtained and was to receive
the major benefits from the leases. In the Robertson case, supre, the agreement between
agent and clients provided, inter n~ai, that the clients would promptly execute and" deliver
to the agent assignments of all leases aquired as a result of offers made pursuant to the
agreement and that, upon a sale by the agent of any such lease, the client should receive
one-half of the profits from the sale of the lease which sold at the highest price and the
agent should retain any proceeds in excess of that. In the Wahlennaier and Schermerhorn
cases, supra, the Department found, inter al, mutual interests of offerors which gave certain offerors approximately -1a and -% chances of success in drawings.
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an interest in, or of sharing in 'the profits from, a lease issued to one of
its clients pursuant to a drawing.7 A hope or expectation of shaxing
in the profits of a. lease issued to any one of a number of lease offerors,
however, is not the same as the right to share in such a lease, and in this
respect the present case differs from those cited, for in each of the
former the interest which one party claimed in the lease offer of another was of such a nature as to be enforceable in law or in equity.
This has not been shown to be so in the present ease. The record does
not establish the existence of any agreement, formal or informal,
whereby Central Southwest's clients lunder "Plan 2" agreed, prior to
the filing of their lease offers, to assign a lease interest to the corporation. The most that Central Southwest obtained under the 'arrangament, as far as the record shows, was a calculated likelihood that a
successful client would feel a sense of duty to give Central Southwest
the first opportunity to obtain an assignment of a lease which, coupled
with Central Southwest's direct means of communication with the
client, would give it a practical advantage over competitors in securing
an interest in the client's lease.I Undoubtedly, Central Southwest could
bring an action to recover the amomt of the rental payment advanced
to a client, but we see no basis upon which it could successfully assert a
claim of interest in a lease in the event a client elected not to accept its
offer to purchase the lease. Thus, while we recognize the advantage
obtained by Central Southwest, we are unable to conclude that this expectancy constitutes an "interest" within the meaning of 43 CFR
3100.0-5('a).
Although we have concluded that at the time when the Steffens and
Jessup offers were executed and physically filed Central Southwest
was not a party in interest in the offer and any lease to be issued, the
situation changed prior to the date of the drawing in which the Steffens offer participated. Prior 'to that date Steffens entered into an
agreement with Central Southwest to sell his lease to the latter if he
were successful in the drawing. Central Southwest thereupon became
a party in interest in the offer prior to the date of the drawing.
This raises the question as to the point in time at which an offeror's
statement that he is the sole party in interest in his lease offer must
From information obtained by the Bureau :in an investigation referred to in the
decision of February 9, 1966, it appears that Central Southwest was not indiscriminating
in the loaning of money to clients for lease rental purposes and that only those clients were
accepted under the plan who appeared likely to be willing to sell their leases, if they were
successful, to Central Southwest.
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be true. The Department requires, as we have already noted, that an
offer, "when first filed," shall be accompanied by the offeror's statement
as to interested parties in the offer. There is nothing in the Department's regulations, however, to prevent the assignment of a lease interest between the time of filing of the offer and the issuance of a lease.
Except where a lease offer is filed for inclusion in a drawing of simultaneously filed offers, priority of an offer is established at the time of
the physical act of filing the offer in the land office. When an offer
is filed pursuant to 43 CFR 3123.9,however, for inclusion in a drawing
of simultaneously filed offers, the physical act of filing is not determiinative of priority. Rather, the regulation provides that all offers filed
pursuant thereto during the prescribed period will participate in a
drawing in which one offer will be drawn. All of the lease offers filed
during that period are stamped by the land office as having been received 10:00 a.m. on the fifth working day after the posting of the
list of lands available for leasing. But while this constructive time
of filing is officially recorded as the time of filing of the successful
offer, the actual determination of priority, or the selection of the successful offeror, is not accomplished until the drawing is conducted some
time thereafter. In other words, the official time of filing represents
neither the actual time of filing nor the time at which priority is determined. In order to effect compliance with the regulation, then,
must the statement of interest be made as of the time of the physical
act of filing, the constructive time of filing, or the time of the drawing
which determines priority, or must the initial statement of interest remain valid, and lease ownership remain static, during the entire period
from the execution of the lease offer through the drawing?
If, between the time of the filing of a lease offer and the drawing
which determines the priority of that offer, the offeror inay assign his
interest in the offer to another party, of what value is the offeror's
statement that he is the sole party in interest in the lease? Can we
tell from that statement whether the assignee has, through the assignment, obtained more than one chance for success in the drawing or
whether the offer, if filed in the assignee's name, would have caused
him to exceed his authorized holdings? Obviously, we cannot, and it
may well be that the Department's objectives can be accomplished only
if a lease offeror in a simultaneous filing is required to make a continuing disclosure of the creation of any interest in his offer between
the time of filing and the drawing which determines priority. How-
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ever, we are unable to conclude that the present regulation imposes this
requirement.
The phrase "when first filed" was incorporated into the regulations
before the adoption of the present method for determining priority of
offers by public drawings, and at a time when the act of filing alone
determined the priority of an offer. The problem which now confronts us existed only in fortuitous or limited circumstances for there
was usually no reason for a lease offeror to attempt by subterfuge to
increase the number of his offers for the same tract of land, and the
term "when first filed" referred to a clearly definable point of time.
With the modification of the system for determining priority among
lease offers, and the consequent befogging of the significance of filing
noted above, there was no modification of the regulations to provide
for a special treatment of simultaneously filed offers except that they
should be considered to be filed as of a time designated by the land
office.

The Department has consistently refrained from imposing a regulatory requirement upon an applicant unless the requirement is so clearly
set forth that there is no basis for noncompliance (see Willam S.
Kilroy et a., 70 I.D. 520 (1963); John J. King, A-30472 (February 28, 1966)). We cannot find here in the regulation at issue, 43
COFIn3123.2(c) (3), a clear requirement that the sole party in interest
statement, required when the offer is first filed, must speak at all times
from the physical filing of the offer to the drawing of the offer. We
must conclude therefore that the sole party in interest regulation was
not violated by failure to disclose the existence of the sale agreement
between Steffens and Central Southwest.
A fortioi, there was no violation of the regulation in the case of
Mrs. Jessup's offer since her agreement to sell her lease to Central
Southwest was not executed until after the date of the drawing.
As for regulation 43 CFR 3123.3(a), spra fn. 4, we are unable to
find any collusion involved in the filing of the Steffens and Jessup
offers under "Plan 2." It is inherent in the term "collusion" that
there be an agreement or scheme involving more than one participant.
(see Black, Law Dictionary (4th ed. 1951)). There is no evidence
that Steffens or Mrs. Jessup, in availing themselves of the services
offered by Central Southwest, sought directly or indirectly to further
the interests of anyone other than themselves. The fact that Central
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Southwest may not have devoted itself single-inindedly to the interests
of its clients does not convert its self-serving intent into collusion.
We must conclude that the present record does not show any violation- of the pertinent regulations which would require the rejection
of the Steffens or Jessup offer.
Therefore, pursuant to the authority delegated to the Solicitor by the
Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348), the
decision appealed from is reversed and the case is remanded to the
Bureau of Land Management for further consideration of the Steffens.
and Jessup offers.
ERNESTF.

Hof,
Assistant Solicitor.
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Officers and Employees
A corporate officer, as long as he acts in good faith, is not preclud ed, as an individual, from engaging in a business similar to that carried on by the corporation of which he is an officer, and, if. the evidence fails to show that there
was an obligation on his part to act for the corporation, with respect to a
particular matter, he violates no legal or moral duty if he acts for himself
in the same matter.

Oil and Gas Leases: Applications: Drawings
Where two officers of a corporation, who constitute all of the stockholders,
directors, and officers of the corporation, as individuals, file noncompetitive
oil and gas lease- offers for the same land for inclusion in the same drawing
of simultaneously filed lease offers, and no offer is filed on behalf of the corporation, it is not necessarily to be presumed that the individual offers are filed
for the corporation, and where there is no evidence that the offerors breached
their fiduciary duty to the corporation so as to create a corporate interest in
their offers, the offers should not be rejected on the ground that the corporation had more than one chance in the drawing or that the statement in each
offer that the offerer is the sole party in interest was false.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Raymond J. Stipek and R. A. Keans have appealed to the Secretary
of the Interior from a decision dated April 26, 1966,whereby the Office
of Appeals and Hearings, Bureau of Land Management, affirmed decisions of the Riverside, California, district and land office canceling
Stipek's noncompetitive oil and gas lease Riverside 02767and rejecting
his noncompetitive lease offers Riverside 04759 and 05040, filed pursu-

ant to section 17 of the Mineral Leasing Act, as amended, 74 Stat. 781
(1960), 30 U.S.C. § 226 (1964), and acquired lands lease offer River-

side 03248, filed by IKeans pursuant to the Mineral Leasing Act for
Acquired Lands, 61 Stat. 913 (1947), 30 U.S.C. §§ 351-359 (1964).
Oil and gas lease offer Riverside 02767 was issued to Stipek effective
February 1, 1964, pursuant to a lease offer filed'on March 25, 1963, for

inclusion in a drawing of simultaneously filed lease -offers. By a decision dated September 28, 1964, the Riverside office canceled the lease
-
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and, at the same time, rejected lease offer Riverside 04759.' By a decision dated September 25, 1964, the Riverside office rejected lease offer

Riverside 05040, included in a simultaneous filing on April 27, 1964,
and by a decision dated October 15, 1964,it rejected Keans' lease offer
Riverside 03248, filed on May 27, 1963. The decision in each instance

was made upon the same basis.
It appears from the record that each of the-appellants was, at the
time the lease offers were filed, an officer and principal stockholder of
Ieans, Springrmann and Stipek, Inc., a corporation organized for the
purposes of acquiring, holding and disp6sing of oil and gas leases, as
well as.for other related purposes, that Keans was president and Stipek
wasvice president, secretary and treasurer of the corporation, and that
each owned 50 percent of the stock of the corporation. The record
also indicates that at the time of the filing of each of the lease offers in
question by one of the appellants an offer was filed by the other appel-

lant for the same land for inclusion in the saie drawing. The corporation itself did not file a lease offer for inclusion in any of the drawings, and each off eror stated in each lease offer that he was the sole

party in interest in the offer.
Relying upon McKay v. Wahlenmaier, 226 F. 2d 35 (D.C. Cir. 1955),
the Bureau found that neither appellant could escape from the fiduciary relationship wich he bore to the corporation, that, within the
Department's definition of "interest," 2 the corporation was considered
to have an interest in any lease offer filed by either appellant and, thus,
to have more than one chance of acquiring an interest in a lease issued
pursuant to a drawing which included offers of. both appellants, and
that the filing of offers by both appellants constituted a violation of the
Department's policy that each interested party in a simultaneously
filed oil and gas lease offer should be limited to a single chance of ob-

taining an interest in a lease issued pursuant to the drawing.

The Bu-

1 Lease offer Riverside 04759 described land which initially had been: included in lease
offer Riverside 02767. At the time of the issuance of lease offer Riverside 02767 the land
office deferred action as to that particular land, permitting the offeror subsequently to file
a.separate offer for the land with priority from the date of the oiginal filing..
2 "e '* * An 'interest'
in the lease includes, but is not limited to, record title interests,
overriding royalty interests, working interests, operating rights or options, or any agreements covering such 'interests.': Any claim or any prospective or future claim to an advantage or benefit from a lease, and any participation or any defined or ndefined share
in any increments, issues, or profits which may be derived from or which may accrue in any
manner from the lease based upon or pursuant to any agreement or understanding existing
at the time when the offer is filed, is deemed to constitute an 'interest' in such lease." 43
CFR 3100.0-5.
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reau further held that the offerors were disqualified for failure to disclose the interest in their offers of the corporation, and it found that
there was no evidence in the record that the corporation disclaimed an
interest in the lease offers and that there was no express authorization
found in the articles of incorporation for the appellants to take and
hold oil and gas leases individually and apart from the corporation.
Appellants contend, in substance, that McKay v. Walde naier,
supra, has no application to the case at bar and that there was no breach
of a fiduciary relationship in the filing of the individual lease offers in
question. They further contend that the cancellation of lease offer
Riverside 02767was not authorized in any event.
The Bureau's determination that Keans, Springmann and Stipek,
Inc., must be considered to have an interest in each of appellants' lease
offers, we believe, resulted from an improper extension of the doctrine
in McKay v. Vahleninaier, supra. In that case Culbertson & Irwin,
a corporation, filed an application for a lease in a siniultaneous filing
situation. The application was signed by E. A. Culbertson, the president and director of the corporation and an owner of 23.7 percent of
*the stock. Later Culbertson filed an application in his own name as
an individual, and so did Wallace W. Irwin, vice president and a director of the corporation and an owner of 19.3 percent of the stock. Culbertson's application was drawn first and a lease was issued to him.
The question before the court was whether Culbertson's lease should be
canceled in view of the three filings made by him, the corporation, and
Irwin.
The court found, inter alia'
That Culbertson was in a fiduciary relationship with the corporation is beyond
dispute, for it is. universally, held that the directors and officers of a corporation.
particularly its president entrusted with its management, occupy such a relationship. Whether he violated his duty as a fiduciary nust be deternmiaed. 226 F.
2d at 44 [italics added].

Examining the facts, the court found that if Culbertson, the president of the corporation, was in truth filing solely in his Owlnbehalf,
and not that of the corporatiInite was competing with the cprporation for a valuable business opportiuity. which he knew the corporation was desirous: of obtaining for itself, and it concluded from this
that Culbertson should be held, as a matter of equity, to have applied
for a lease on behalf of the corporation.
The Bureau, in holding here that appellants should be folundto have
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applied on behalf of their corporation, has concluded that a corporate
interest exists in the lease oilers from the mere existence of the fiduciary obligation of the offerors without considering the question which
the court found necessary to determine in HIeoKayv. Wahlenimaier,
that
is, whether the fiduciary duty would be violated by appellants' individual acts of acquisitiveness. The Bureau also found that the corporation had not disclaimed any interest in the lease offers inl question and
that no express authorization was contained in its articles of incorporation for the appellants to take and hold oil and gas leases individually tnd apart from the corporation. It did not, however, cite any
authority to the effect that these were prerequisites to the right of the
appellants to engage in separate leasing operations.3
The law generally applicable to the question of fiduciary responsibility has been stated as follows;
Corporate officers and directors, so long as they act in good faith toward their
company and its associates, are not precluded from engaging in a business similar
to that carried on by their corporation, either on their own behalf or for another
corporation of which they are likewise directors or officers. So long as he violates
no legal or moral duty which he owes to the corporation or its stockholders, an
officer or director is entirely free to engage in an independent competitive
business.
3 Fletcher Cyc. Corp. (Perm Ed) § 856 (1965 Rev.).
The doctrine of "corporate opportunity"e
is but one phase of the cardinal
rule of "undivided loyalty" on the part of fiduciaries. In other words, one who
occupies a fiduciary relationship to a corporation may not acquire, in opposition
to the corporation, property in which the corporation has an interest or tangible
expectancy or which is essential to its existence. * * * Id. § 861.1.
There is a vast field for individual activity lying outside the duty of a director,
yet well within the general scope of the corporation's business. The test seems
to be whether there was a specific duty, on the part of the officer sought to be
held liable, to act or contract in regard to the particular matter as the representative of the corporation-all
of which is largely a question of fact. If
there is no such duty, then the director or other corporate office may acquire outside interests, although the corporation may be more or less interested.
* * 8 "It must be borne in mind that because one is a stockholder and officer of
a corporation he is not thereby bound to act only on behalf of that corporation."
If the evidence fails to show that there was an obligation on the part of the president or general manager to purchase the property in question for their corporation or to offer the same to such company, they or either of them have the right to
purchase it for themselves. * * * Id. § 862.
We note here that in McKay v. Wealenmneicr,spra, the by-laws of the corporation
expressly authorized the officers to hold oil and gas leases in their individual capacities.
The effect of this provision, however, was not discussed by the court; in fact there is no
indication that the court was aware of this authorization.
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It has been stated that:
From an examination of the cases it is at once apparent that the concept of
what constitutes a "corporate opportunity," which a corporate officer or director
is precluded from embracing in his individual capacity, is, to say the least,
indefinite and uncertain. Some courts define a corporate "opportunity" as being
property in which the corporation has an "nterest or tangible expectancy," or
which is essential to its existence. [Citations omitted.]
In Durfee v. Durfee & Canning, Inc., 323 Mass. 187, 199, at page 204, 80 N.E.
2d 522, 529, the court approved the statement in Ballantine on Corporations, that
"the true basis of the doctrine (corporate opportunity) should not be found in
any expectancy or property interest concept, but in the unfairness on the particular facts of a fiduciary taking advantage of an opportunity when the interests of
the corporation justly call for protection. This calls for the application of
ethical standards of what is fair and equitable to particular sets of facts."
Anberican Investment Co. of Il. v. Licltenstein, 134 F. Supp. 857, 861 (E.D. Mo.
1955),

It is amply clear from these statements that the mere existence Of aV
fiduciary relationship between the appellants and their corporation
would not create a corporate interest in the filings made by the appellants. The Bureau was therefore in error in holding that it did. The
critical question then is whether the appellants breached their fiduciary
duty so as to create a corporate interest in their offers.
In McKay v. Wahlenmaier,
spra, there could be no question but
that Culbertson's offer, if intended for his own benefit, was in direct
opposition to the interests of the corporation which he represented in
a fiduciary capacity since the corporation filed an offer in its own right.
Because Culbertson knew that the corporation wanted the lease and
that acquisition of the lease was in the corporation's line of business
and because he was competing with it for a potentially valuable business opportunity, the court concluded that Culbertson would be held in
a suit brought by the corporation or a stockholder to hold his lease for
the use and benefit of the corporation.
We do not have the same situation here. There is no evidence in
the form of an offer filed by the corporation that the corporation was
directly interested in obtaining leases on the lands applied for by the
individual offerors. There is no other evidence of interest unless that
interest is to be conclusively presumed fron the nature of the corporation's business. The cited authorities clearly indicate that such a presumption is not conclusive and that, even if it. were, the violation of a
fiduciary duty would not automatically be found in the acquisition of
the business opportunity by a corporate officerbut that the particular
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facts of each case must be examined to determine the nature of the
interests involved.
The fact that the corporation did not file offers is evidence that the
corporation was not interested in obtaining leases on the lands applied
for by the appellants. In fact, the only available evidence in the record
is that the corporation was more or less inactive. In an affidavit executed on June 7, 1965, in a prior matter, Stipek stated that:
The business of the Corporation was primarily that of acting as agent in the
acquisition of oil and gas leases for private individuals and companies. As
an incidental activity, the Corporation occasionally filed offers for United
States oil and gas leases in its own behalf. In no instance when the Corporatioa filed an offer for a United States oil and gas lease did I file an offer for lease
on the same land, and to the best of mayknowledge and belief, neither did KEANS.
The records of the Bureau of Land Management will confirm this fact.
In the summer of 1962 KEANS and I gave consideration to the matter of
having the Corporation discontinue business entirely. After that time the.
Corporation filed no offers for United States oil and gas leases.
Thereafter I filed offers for oil and gas leases on my own behalf and for my
own account, and KEANS filed on his own behalf and for his own account.

This statement indicates that all the officers, directors, and stockholders of the corporation, namely, Keans and:Stipek, decided the
corporation

would no longer file offers.

This decision, of course,

would be completely within the power of the appellants. WTethink,
also, that there is no.question but that the appellants could agree between themselves that the corporation had no interest in the acquisition of a particular business opportunity and thereby free each other
from any obligation to act in behalf of the corporation in seeking that
opportunity. Unquestionably, the relationship of each appellant to
the corporation is that of a fiduciary, and he is required to act in his
personal business activities in a manner consistent with that trust.
(See, e.g., Dur fee v. Dbrfee & Canning Inc., 80 N.E. 2d 522 (Mass.
1948), in which one member of a two-man corporation was held accountable to the corporation for secret profits which he realized from
business dealings with this corporation under the guise of another corporation which he controlled.) But where there is a duty owed to a
corporation there must, in fact, be a duty owed to some person or perSons. If all of the officers and stockholders of a corporation agree
upon a course of action which may be detrimental to the corporation
as such or which may result in its dissolution, can the corporation,
unrepresented by anyone having an interest in the corporation, maintain an action in its own right against the officers and stockholders?
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Obviously, it cannot, and the question of fiduciary duties does not arise
in the case of such concerted action. The duty of a fiduciary to his
corporation, then, is his duty to the other officers,directors and stockholders of the corporation, and if he has violated no duty to any of
these he has breached no trust with respect to the corporation.:
I This discussion assumes that appellants, as the sole stockholders,
officers, and directors of the corporation, decided that the corporation would not file offers in the situations before us and that each
appellant could file on his own behalf. Assume, however, that this
Was not so, that there was no agreement between the appellants, and
that each filed on his own behalf in disregard of his fiduciary duty to
the corporation. In this situation there would have been a breach
of a fiduciary trust by both appellants. However, we seriously question the ability of the corporation to maintain an action against either
offending party, for the party instituting suit on behalf of the corporation would be guilty of the identical act of bad faith toward the
corporation with which he charged the other party.
ve are unable then to perceive in the facts presented here any situation whereby the corporation would derive an interest in the filings
made by the appellants and therefore have an unfair advantage over
other offerors, necessitating the vitiation of appellants' offers. The
corporation having no interest in appellants' offers, the statement in
each offer that the offeror is the sole party in interest is correct. Thus
both grounds for the Bureau's decisions,multi-chances of the corporation in each drawing and falsity of the sole party in interest statement
in each offer, are bereft of substance.
- Accordingly, it was error to reject appellants' applications upon the
sole basis of the corporate relationship, and, in view of this conclusion,
we find it unnecessary to consider at this time the second issue raised
by the appeal, i.e., the authority of the Secretary administratively to
cancel lease offer Riverside 02767.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DMI2.2A(4) (a) ; 24 F.R. 1348),
the decision appealed from is reversed, and the case is remanded to
the Bureau of Land Management for appropriate action consistent
with this decision.

Ho,
t
Assistant Solicitor.

ERNESTF.
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GEORGE AND SUSIE BUGAS ET AL

A-30655

Decided February 17,1967?

Grazing Leases: Preference Right Applicants
An applicant for a renewal of a section 15 grazing lease may assert a preference
right under the exception clause of that section based upon the ownership
and control of cornering land even though more than 90 days have elapsed
since the land originally became available for leasing, especially where he
or his predecessors have asserted such a right from the time when section 15
leases first became available.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

George and Susie Bugas and Lawrence G. Bugas have appealed to
the Secretary of the Interior from a decision dated April 25, 1966,of
the Chief, Officeof Appeals and Hearings, Bureau of Land Managenent, which affirmeda decision of the Rock Springs, WYyoming, district
office rejecting their application filed on October 4, 1965, to renew a
grazing lease for sec. 12, T. 13 N., R. 117 W., 6th P.M., Wyoming,

issued to them pursuant to section 15 of the Taylor Grazing Act, 48
Stat. 1275 (1934), as amended, 43 U.S.C. sec. 315m (1964), and award-

ing the lease to Marian and Arthur Larson.
Section 12 is an isolated tract of public land not situated in a grazing district. The appellants or their predecessors in interest have
held several successive section 15 grazing leases for section 12, the
latest of which expired on October 24, 1965. The appellants own
section 14, which corners on section 12. Ol August 3, 1965, Arthur
and Marian Larson, who lease sections 1-and 13, contiguous to section

12,filed an application to lease the same land.
Disposition of the land for grazing purposes is controlled by section

15,supra,whichprovidesin pertinent part: * * *
That preference shall be given to owners, homesteaders, lessees, or other lawful occupants of contiguous lands to the extent necessary to permit proper use
of such contiguous lands, except, that when such isolated or disconnected tracts
embrace seven hundred and sixty acres or less, the owners, homesteaders, lessees,
or other lawful occupants of lands contiguous thereto or cornering thereon
shall have a preference right to lease the whole of such tract, during a period
*i
of ninety days after such tract is offered for lease
1 The pertinent regulation restates the statute thus:

The act, as amended, provides for the issuance of grazing leases to classes of applicants
in the following order:
"(a) Preference-right lease to applicants who are the owners, homesteaders, lessees, or
other lawful occupants of lands contiguous to or cornering on an isolated or disconnected
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The district office had notified both the appellants and appellees
by letter dated July 29, 1965,that the current lease was to expire on
October 24, 1965.

After n attempt to have the parties agree to a division of the land
proved unsuccessful, the district officeruled that the appellant's preference right had expired, while that of the appellees was alive.
On appeal the Bureau first held, in a decision dated March 1, 1966,
that the appellants had filed within the 90-day preference period, that
they were equal preference claimants with the appellees, and that the
lease should be awarded on the basis of all the pertinent facts. It
then reconsidered and in the decision now on appeal held that the 90day preference period applied only when the land was initially offered
for lease, that section 12, along with other lands, was offered for lease
by departmental notice of July 31, 1937,2 F.R. 1380,56 I.D. 478, and
that the Bugases had no preference right, while the Larsons did as
lessees of contiguous land. It thereupon vacated its first decision and
affirmedthe district officeaward of the lease to the Larsons.
On appeal the Bugases assert that section 12 is essential to their
operation, and that they have a preference right equal to the Larson's
for a lease.

We believe that the appellants' contentions are sound. While the
issue does not appear to have been ruled upon directly, there are several
Departmental decisions which examine the evolution and purpose
of secton 15 in detail and recognize the preference right of "cornering"
applicants to lands which have long been under a section 15 lease.
In the first decision, The SwoanCo. v. Banzhtaf, 59 I.D. 262 (1946),
Swan, an assignee of a lessee, had held a section 15 lease in several
isolated or disconnected sections on the basis of a preference right as
the owner or controller of contiguous: land. When the lease expired
in January 1943, Swan no longer owned or controlled contiguous land,
but offered as base ownership or control of cornering land, which had
not been used as base lands. The Department heldtract embracing 760 acres or less for the whole of such tract, upon the terms and conditions
prescribed by the Secretary, provided by the preference right is asserted during a period of
90 days after such tract is offered for leases.'
[Footnote oitted.]
"(b) Preference-right leases to applicants who are owners homesteaders, lessees, or
other lawful occupants of contiguous lands to the extent necessary to permit the proper
use of such contiguous lands."
"(c) Leases where no preference-right applicant is involved." 43 COF 4122.1-2.
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* * Grazing-lease applicants for such lands who are cornering landholders
are therefore to be regarded as on a par with grazing-lease applicants who are
contiguous landholders. And since both are preference applicants, on equal
preference levels, the extent to which a lease will be granted to any applicant
having such a preference right is a matter to be determined by the Department
in the light of other pertinent factors. Id. 270.

The effect of this decision is somewhat diminished by its later conclusion that Swan had a contractual preference right to a new lease
under the provisions of its expiring lease. Id. 274-275.
Several years later, however, the Department again, in John White
et al., 60 I.D. 272, 277 (1948), dealt with the issue of the preference
right of a cornering land holder upon the expiration of his new lease
in the absence of a contractual preference right to lease. Although
the facts are somewhat complicated, they may be summarized as follows: The Whites had held section 15 grazing leases on certain isolated
or disconnected tracts for varying terms from December 29, 1936,offering as base both contiguous and cornering lands. On September 18,
1946, their last lease, which did not have a contractual preference
right of renewal, expired. The Whites then, having lost control of
the contiguous land, applied for a 10-year renewal, offering as base
only cornering lands. Their application was opposed by the Boslers
who relied upon contiguous lands to establish a preference right.
In reversing the award of the lease to the Boslers the Department
held there were considerations which precluded such an award, stating
Chief among these is the intention of the Congress with respect to cornering
owners, as shown by the legislative history of the 1936 amendment of section 15
of the Taylor Grazing Act. As originally enacted in 1934, this section provided
for leases only of very large tracts, isolated or disconnected tracts of a 640-acre
section or more, and only to owners of contigutous lands. In this form, the provision was soon'found to be inadequate and unfair, and its revision was urged.
In a letter of January 3, 1935, the Secretary of the Interior wrote to the Chairman of the House Public Lands Committee, in part, as follows:
in* * * The aggregate acreage of tracts of public land comprising less than 640
acres is considerable, and it would seem proper that its use for grazing should be

regulated by lease. Our brief enperiencewit7 this section has also dernonstrated
that in many instances the persons who have the greatest need for such isolated
tracts, while living in the immediate vicnity, are ineligibleto lease them because
of the contiguous requirembents." [Footnote omitted.]
Italics supplied.]
On August 20, 1935, the Congress passed a bill amending the Taylor Grazing
Act and containing numerous provisions which the Department found objectionable. One of these affected section 15. It met part of the Secretary's criticism
quoted above by extending.the leasing provision to isolated or disconnected tracts
of less than a 760-acre section [footnote omitted], but it continued the contiguity
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requirement, although authorizing leases to "homesteaders, lessees, or other lawful occupants of contiguous lands," instead of simply to owners thereof. On
August 26, 1935, in a comprehensive memorandum criticizing all the objectionable
features, the Secretary urged the President to withhold his approval. [Footnote
omitted.] On September 5, 1935, the President vetoed the bill, appending the
Secretary's memorandum to his veto message.
With respect to the proposed leasing provision, the Secretary commented on the
incidents of the checkerboard-land pattern in railroad-grant areas such as that
here involved. Emphasizing the unfair effects of the mandatory character of
the contiguity requirement, he said:
* 8 Consider the effect in an area sch as that in which odd-numberedsections have been granted to a railroad and eve-numbered sections recmodin
largely

in public ownership. These public lands are all in the category of 'isolated and
disconnected tracts,' while the contiguous sections are railroad lands. It is
common knowledge that vast areas of these railroad lands have been sold or
leased to large and powerful stock-raising interests. Under the terms of the act
under consideration the occupant of the railroad lands and no one else would

be entitled to lease the intervening even-nunm-bered
sections. Tus this provision patently would operate for the benefit of the large holder."
"The small stockman who has taken a stock-raising homestead on an evennumbered section in such a region would find hinself in a sad plight for the
reason that no homestead is contiguous to checkerboardedpublic lands. He
would be deprived of all right or opportunity to acquire by lease or otherwise
any other 6ven-nunrbe-edsection in the region. It is the wise intent of the grazing act of 1934 that, commensurate with proper use, the small owner shall be
given at least an equal opportunity with his more powerf-futneighbor to enjoy
the benefits of regulated grazing on the public lands.

This will not be possible

if this act becomeslaw." [Italics supplied.]
In addition, the Secretary declared that the proposed leasing provision would
help defeat the fundamental objectives of the Grazing Act, and, again, that he
was unwilling to set the stage for the abandonment of homesteads by small
owners under the pressure from livestock interests which would follow the signing of the act.
During the next year, the Public Lands Committees of the Congress reconsidered their position. They dropped the objectionable features of the vetoed bill,
and they met fully the Secretary's objection to the mandatory contiguity requirement of section 15. In the exception clause of the proviso, -they extended the
leasing system to "owners, homesteaders, lessees, or other lawful occupants" of
cornering as well as contiguous lands, giving cornering holders as well as contiguous holders a 90-day-preference right to lease the whole disconnected tract,
and thus protecting holders of even-numbered sections, of whom homesteaders
and homestead patentees are perhaps the most numerous class. The new proposals were passed bythe Congress and approved by the President on June 26,
1936, section 15 being in the form quoted above on page 273.
In taking this action, the Congress recognized fully the implications of the

checkerboard-land pattern in railroad-grant areas and the inequities of the
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1934 leasing system. It also expressed its. clear intent to remedy these injustices and to protedt the owner or lawful occupant of even-numbered, cornering sections against checkerboard disadvantages by placing him on an equal
lease footing with the owner or lawful occupant of odd-numbered, contiguous
sections. The fact tha't exercise of the leasing right by a cornering applicant
might involve his trespass on contiguous lands at a common-section corner neither
deterred the Congress from conferring the right nor caused it to make such
trespass a matter of Federal concern. The Congress did not condition the right
upon no trespass in its exercise. As the Department has previously said, "any
question of trespass on privately owned lands in traveling to exercise the use
to be settled between the parties or in the local
of Federal range is amatter
Nor can such possibility affect the right
courts, not in this Department.
of this Department to lease such checkerboard public lands." [Footnote omitted.]
In addition, the Department has said that where competitors do not come to
an understanding but leave their disagreements to the administrative process,
this Department must render its decision in accordance with the legal rights
and the equities of the parties. [Footnote omitted.] Among such equities, the
Department has found the urgent need of the cornering applicant for the lands
in conflict, and has held that the Department may lawfully and equitably grant
him a lease, despite the contiguous owner's complaint about trespass. [Footnote omitted.] Furthermore, in cases where lands in conflict are urgently
needed by one of two preference-right claimants but would confer only insignificant benefits upon the second who already has extensive holdings, the Department has said that there is no requirement under any statute or departmental
policy which would warrant breaking up the former's long-established grazing
operations and destroying his livelihood in order to bestow only comparatively
minor benefits upon the second, whose legal rights were not superior but only
equal. [Footnote omitted.]
From the exposition of the facts and the law given above,it is obvious that
the Whites fall in the class of small stock operators owning even-numbered seehose interests in Federal grazing leases the
tions in a checkerboard area
Secretary of the Interior called upon the Congress to protect by revision of the
leasing system of 1934. It is obvious that by the revision of 1936 the Congress
has placed the Whites as cornering applicants for section 15 leases, upon an
equal footing with contiguous applicants for the same lands, and that, the legal
rights being equal, the Department must award the lands in accordance with
the equities found. Here, there is no question but that the lands are essential
to the maintenance of the Whites' operations and livelihood, but of only
insignificant advantage to the Boslers, if indeed the latter still own the contiguous lands.
The offer of a 10-year lease to the Boslers was based on the theory that "the
proper use to be made of the Government land is in connection with the contiguous deeded lands owned or controlled by Bosler." [Footnote omitted.] To
hold thus would be to ignore the purpose and the effect of the 1936 revision of
the leasing system, to disregard the equal rights of the Whites as cornering
applicants,, to give no weight to the equities involved, in particular the urgent
need of the Whites for the lands, and 'to allow the possibility of trespass at the
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common section corners to affect the lease rights of both the cornering applicants
and the Government itself wvith a limitation not contemplated by the Congress.
In these circumstances, the offer of a 10-year lease to the Boslers should be
withdrawn and the Whites' application for reneval of their lease for a period
of 1 years from September 18, 1946, should be granted. (Pp. 277-280.)

This exposition of the legislative history of section 15 and of the
problem it was intended to resolve makes it clear that a section 15.
preference right based solely on cornering lands may be asserted by -a
lessee seeking renewal of a similar expiring lease. There is nothing in
the legislative history or in the administration of section 15 to lead
to the conclusion that it sought to protect cornering land owners for
only the term of one lease. The problem was a continuing one and the
reasoning which led to the grant of the initial preference right requires that it be recognized when the first lease expires.
The Bureau relied upon Archie 1. Dickey, A-26305 (March 20,
1952), as holding that the superior preference right based on the
exception clause in section 15 can be asserted only when the public

land is first offered for lease. There, however, the public land had
been offered for lease on July 31, 1937,under the departmental notice
of that date, supra, and, so far as appears, had never been applied for
by a preference applicanrt under the exception clause or any other.
The Department held that the superior preference right expired on
the 91st day after the lands were first offered and that only the other
(contiguous) preference right could be asserted. The Dickey case,
therefore, holds only that when land has been available for lease for
more than 90 days without any one seeking a superior preferenceright lease for it and the land remains continually available, then the
superior performance right of cornering contiguous lands is lost. It
does not hold that lessee who has held a section 15 lease from the time
they first became available cannot rely upon the preference right of the
exception clause for a renewal lease. 2
2 In this case section 12 became available for leasing sometime after July 21, 1937,,whew
a homestead entry covering the section was recommended for cancellation. On September
7, 1937, Monte M. Moore, who had a homestead entry on section 14, applied for a lease on
section 12. He was issued a 2-year lease effective October 25, 1938, as a preference right
applicant under section 15. He applied for and received successive renewals of and 10
years, respectively; there were no competing applicants for the land, In 1951 Moore
assigned his lease to Clegg Livestock Company and apparently at that time conveyed
section 14, which had been patented to him, to the Company. The company applied for
and obtained a 10-year renewal on October 25, 1955, basing a preference upon its ownership
of section 14. On January 24, 1956, the company conveyed section 14 to Lawrence G.
Bugas and two days later assigned the grazing lease to him.
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To so hold would, as the White case found, ignore the purpose and
effect of the 1936 revision of the leasing system and destroy the protection which section 15, as amended, sought to afford those whose
livelihood was based upon control of cornering land.3 The proper
resolution here, as in the White case, is to treat the conflicting applicants as equal preference claimants and to award the land on the basis
of the needs of the parties and proper management. Jane ll. Sandoz
et al., 60 I.E 63 (1947).
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a)- 24 F.R. 1348),
the decision of the Chief, Officeof Appeals and Hearings, is set aside
and the case remanded for further proceedings consistent herewith.
EDWARD ATEINBERG,

Deputy Solicitor.
APPEAL OF FARBER & PICKETT CONTRACTORS,INC.
IBCA-591-9-66

Decided March 15, 1967

Contracts: Construction and Operation: Payments-Contracts: Formation
and Validity: Governing Law-Contracts: Disputes and Remedies:
Damages: Measurement-Contracts:
Disputes and Remedies:
Jurisdiction
Under a contract for clearing logs and-other debris from a creek, where the
contractor xvas permitted to remove merchantable logs so cleared and to
dispose of them for its own account, in lieu of burning as required by the
contract, and where in addition the contractor cut and removed other
merchantable standing or fallen trees outside of the work area, the Government was entitled by virtue of the contract provisions concerning the
contractor's responsibility for property to deduct as a setoff from contract
3 There are, of course, many possible factual variations lying between this case where the
applicant had at all possible times relied upon a preference right based on cornering land
and the Dickey case in which such a preference right had not been asserted for a decade
after it might first have been. In one, the Swan case, the Department indicated that a
preference-right lease based on contiguous land might be shifted to one based on cornering
land without prejudice. In White it held that a preference right first asserted on both
continguous and cornering land could survive on cornering land alone.
Whether a cornering preference right asserted unsuccessfully each time the land became
available survives is another variation.
Without attempting to dispose of all the situations that may arise, we may offer as a
guide the suggestion that the superior preference right may be asserted each time land
becomes available for lease and is lost each time only when it is not asserted within a 90day period.
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payments due to the contractor, treble damages pursuant to the applicable
statutes of the State of Oregon with respect to the value of the illegally
removed timber.
BOARD OF CONTRACT APPEALS

This is an appeal from the part of a decision of the contracting officer
determining that the sui of $7,695should be withheld from final paymellt of $10,997.60to the appellant.' The contract was entered into
in order to clear a stream known as Cherry Creek, located in Coos
County, Oregon, so as to restore nornial draillage, by removing logs
and other debris that had accumulated therein, and constructing catch
basins.2 The appeal involves only the debris removal aspect of the
contract. The amount the contracting officerhas sought to withhold
represents treble damages, as assessed by him, under Oregon Revised
Statutes '105.810 for timber trespass upon lands of the United States
during the appellant's performance of the contract.
The contract required the appellant to pile and burn the debris that
it collected.4 The contract contained no provision allowing the appellant to salvage and remove for its own account any merchantable
logs which might otherwise be part of the debris to be burned. When
the appellant was, observed removing logs from the project site,
'Although the first paragraph of the notice of appeal (Exhibit No. 41) reads as if the
appeal were taken from the entire decision of the contracting officer, appellant's subsequent
specification of error relates only to the question of $7,695. If, however, appellant intended to appeal from the remainder of the decision as well, as to those unspecified aspects
appellant's claim is denied for failure of proof. Unsupported allegations (Exhibit Nos.
16, 33, 35), are not an acceptable substitute for proof. Amberican Ligu-ian Co., IBCA492-4-65 (January 21, 1966), 73 I.D. 15, 66-1 BCA par. 5326. (All references are to the
appeal file.)'
2 Exhibit No. 1.
s "Treble damages for injury to or removal of produce, trees or shrubs. Except as provided in ORS 477.090, whenever any person, without lawful authority, willfully injures
or severs from the land of another any produce thereof or cuts down, girdles or otherwise
injures or carries off any tree, timber or shrub on the land of another person, or of the
state, county, United States or any public corporation, or on the street or highway in front
of any person's house, or in any village, town or city lot, or cultivated grounds, or on the
common or public grounds of any village, town or city, or on the street or highway in
front thereof, in an action by such person, village, town, city, the United States, state,
county, or public corporation, against the person committing such trespasses if judgment
is given for the plaintiff, it shall be given far treble the amount of damages claimed, or
assessed far the trespass. In any such action, upon plaintiff's proof of his ownership of the
premises and the commission by the defendant of any of the acts mentioned in this section,
it is prima facie evidence that the acts were committed by the defendant willfully, intentionally and without plaintiff's consent." OS 477.090 is inapplicable.
4 Specifications Applicable to Cherry Creek Drainage Restoration Project Disposal of
Stream Debris, I, II, p. 3, Exhibit No. 1.
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shortly after the work was commenced, the appellant was directed to
ceasesuch activity.'
Subsequently, appellant was advised by the contracting officer as

follows: 6
Mr. Welch [appellant's project manager] has * * * demanded that he be
allowed to remove merchantable logs which he has pulled from debris piles and
stacked. (The Coos Bay Office of the Bureau of Land Management had instructed Mr. Welch not to remove any merchantable logs from the area.) As
the contract does not mention anything about merchantable logs, but does
require that the contractor shall pile and burn all flammable debris over
inches in diameter and 3 feet long in and along the Cherry Creek stream channel
< * *- as shown on the plans and as staked on the ground * * * it is my decision,
that the merchantable logs which were taken from the debris piles, can be removed by Mr. Welch or burned in accordance with the contract.

Thereafter, the appellant was observed on a number of occasions
cutting trees in the project area and removing merchantable logs
which, the Governmeit ascertained, came from Government lands
outside the project boundaries.7 The appellant was thereupon directed
to ceasesuch cutting and removal and was advised by the Government
as follows:
Reference is made to the letter of February 25, 1966, signed by Mr. Jack Hartman, Contracting Officer, regarding removal of merchantable logs from Cherry
Creek. * * That letter grants permission to remove merchantable material
resulting from debris clearing within the clearing area and does not constitute
.authorization to remove any material originating from any green trees or from
those portions of blowdown trees lying outside the clearing area.

The Government then made a stump cruise of the entire project area
to determine the volume of merchantable timber which appellant removed. Within the general area of the project a total of 39 trees
or stumps were inspected and 14thereof were deemed unmerchantable.9
It was ascertained that a net volume of 78,175 (rounded off to 78,000)
board feet in green and windthrown trees was removed by the appellant from Within and outside the project site. Of this volume the
Government excluded 21,000 board feet of salvage logs taken from
5 Instruction to Contractor, Exhibit No. 10 (on which appellant's agent's signature
appears ndicating receipt); Exhibit Nos. 11, 14, 16, 15, and 25.
oLetter to appellant, dated February 25, 1966, Exhibit No. 21.
7 Menorandum dated March 1, 1966, Exhibit No. 22.
Letter to appellant, dated March , 1966, Exhibit No. 24.
9Memorandum dated March 21, 1966, with attachments, Exhibit No. 28; contracting
officer's Finding of Fact and Decision, Part II, par. 6, Exhibit No. 40.
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inside the project area and calculated that the appellant should pay it
for 57,000board feet,' 0 at $45 per thousand board feet.
Since the trees were removed by the appellant from Government
lands without the Government's permission, the contracting officerdetermined that the Oregon timber trespass statute, supra, providing for
treble damages in the event of injury to or removal of trees willfully,
intentionally and without the owner's consent, was applicable. Thus,
$7,695, the sum the contracting officer determined should be withheld was arrived at by trebling $2,565, the value of the windthrown
trees from outside and the green trees front inside the project which
*wereremoved by the appellant."
Although no objection has been raised concerning the Board's authority to decide this appeal, whenever a setoff is involved a question
of jurisdiction presents itself. 2 The Board must look to the contract.
It will not take jurisdiction of a setoff unless it has jurisdiction under
the Disputes clause of the contract from which the setoff claim arose.'3
If the right to setoff asserted is premised on an alleged debt arising
independently of the contract, the matter is not within our cognizance.'4
Here the provisions of the contract clearly spell out the appellant's
liability for damage to the Government's property. The provision
entitled "Protection of Property" reads:
The contractor shall not enter. upon private property for any purpose without first obtaining permission from the owner of his duly authorized representative, shall be responsible for the preservation of all public and private property along and adjacent to work contemplated under the contract, and shall
use every precaution necessary to prevent damage or injury thereto. He shall
exercise due care in preventing, an'd shall be responsible for damages to
structures of all kinds, whether owned by the Government or privately, and
shall protect from disturbance or damage all land monuments until they have
*

10Contracting officer's Finding of Fact, supra, note 9, par. 10.

n Ibid. The term "timber" includes down and dead trees as well as growing trees.
Falk, Timber and Forest Products Law 75 (1958).
1 CompareA. L. Dougherty Overseas, Inc., ASRCA No. 11163 (March 24, 1966), 66-1
BCA par. 5478, with onstor-Fearless Corp. Westwood Division) ASBCA No. 9160
(March 23, 1964), 1964 BCA par. 4159.
1'Norla General Contractors Corp., ASBCA No. 6497 (October 12, 1961), 61-2 BCA par.
8183; L. B. Sommer, ASBCA No. 5065 (December 31, 1958), 58-2 BCA par. 2043, 59-2
BCA par. 2417 (November 30, 1959).
14A L Dougherty, supra, note 12; Skidnore Owings S Merrill, ASBCA Nos. 5964 and
6802 (September 12, 1962), 1962 BCA par. 3518; Sound Ship Building Corp., ASBCA No.
4939 (April 21, 959), 59-1 BA par. 2178; Delta Tank Manufacturing Conpany, Inc.,
ASBCA No. 3699 (June 28, 1957), 57-1 BCA par. 1341.
15General Conditions Applicable to Cherry Creek Drainage Restoration Project, par. 17,
p. 7, Exhibit No. 1.
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been properly referenced by the Engineer.
The contract also providesas follows:
The Contractor shall *
be responsible for complying with any applicable * * BeState * ! * laws, codes, and regulations, in connection with the
prosecution of the work. He shall be similarly responsible for all damages to
persons or property that occur as a result of his fault or negligence. * * *

In undertaking to be "responsible" for damage to property, the appellant has made itself "liable, legally accountable, and answerable"
therefor 17 within the purview of the contract. Thus, the determination, assessment, and withholding by the contracting officerwere
* made not outside the contract but on the basis of contractual authority.
This appeal therefore presents a dispute concerning questions of fact
arising under the contract within the contemplation of the Disputes
- clause, with respect to which this Board has jurisdiction.1 5
The appellant has not denied that it removed the timber. Neither
has it disputed the amount of timber the Government claims was removed. Rather, appellant maintains "that whatever timber was removed was by the terms of the contract the property of the contractor
to dispose of in any manner that it saw fit, whether by salvage or
otherwise."

9'

If the appellant removed only timber that it had collected in the
actual course of clearing the stream of debris, we would agree that
it could "dispose of it in any manner that it saw fit." There is
perhaps implicit in the obligation to burn the option to remove in
lieu thereof. In any event the Government epressly granted the
appellant the right to remove merchantable logs taken' from debris
piles.

The appellant, however, did not limit itself to removing logs
gathered from within the project area. The evidence is ample that
it removed, as well, green trees from within the area of work and
windthrown logs from outside the project site. The "terms of the
contract" clearly do not, contrary to its assertion, authorize the appellant to do SO.20 Furthermore, the Government had ordered it not
to remove such green trees and windthrown logs. Whatever right
16Standard Form 23-A (June 1964 Edition), Article 12, "Permits and Responsibilities,"
No. 1.
37A Words and Phrases (Supp. 1966) 7 Black, Law Dictionary (3d- ed. 1933), 1547.
'8L.
R. Sommer, supra note 13, in which the contractual provisions relied upon by the
contracting officer when he withheld contractor's monies were similar to those cited here.
19Notice of Appeal, Exhibit No. 41.
2 The appellant appears to have abandoned the position it took earlier in the course of
this dispute that it was directed by the Government inspector to cut merchantable trees.
Appellant's letter to contracting officer, dated May, 20, 1966, Exhibit No. 38. This contention was considered and rejected by the contracting officer in his Finding of Fact and
Decision, Part II, par. 9, Exhibit 40.
Exhibit
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the appellant had to remove merchantable logs from the debris did
not extend over to green trees and "windthrows." Its conduct constituted a violation of its contractual responsibility to preserve the
property along and adjacent to the area where the work was being
performed.
The appellant has not attacked the authority of the contracting
officer to apply the provisions of the treble damages statute 21against
it, nor do we. Under the circumstances of this case the contracting
officer was merely performing an administrative function authorized
by the contract 22utilizing an explicit statutory formula.2 3
Neithep has the appellant questioned the valuation placed upon the
timber by the contracting officerof $45 per thousand board feet. In
our view such valuation is reasonable. Nor is the method used by
the contracting officer in assessing the treble damages improper.2 4
Ratler, the appellant contends, "The responsibility, if any, of
Farber & Pickett would be on a single stumpage basis rather than
treble."

25

The Oregon law, however, is to the contrary.2 6 Once proof of
ownership on the part of the injured party and the commission by
the alleged trespasser of any of the acts mentioned therein, viz., cutting down, injuring or carrying off any tree or timber, are shown,
he is prima facie liable for treble damages under the statute.27 The
Government's ownership is nquestioned. The appellant's conduct
is undisputed. The appellant has not overcome the statutory
presumption against it.
The appellant has not furnished any proof that would either negate
its contractual "responsibility" for failure to preserve the Government's property or mitigate the aount of damages assessed. A
2 ORS 105.810, spra note 3.
2
1In Paul 0. Helmick Co., IBCA-39 (Snpp.) (August 21, 1958), 65 I.D. 355, 58-2 BCA
par. 1887, this Board upheld a determination by the contracting officer that the contractor
was obligated to pay the Government the sum of $10,232.55 representing the cost of suppressing a forest fire and the value of the National Forest resources that were lost. In
L. . Somssner, supra note 13, the contracting officer withheld $17,499.10 from the contractor for causing a Government tower to collapse. The Board reduced the damages
assessed by the contracting officer to $8,560.60.
23 We note that ORS 105.810 was brought to the attention of the appellant as early as
February 11, 1966, well before most of the acts of trespass complained of Exhibit 19.
2' United States v. Firchau, 380 P. 2d 800 (Ore. 1963).
25Notice of Appeal, Exhibit No. 41.
2 Falk, supra note 11, at 61, stating "double stumpage value *
with a few exceptions '
* is the minimum cost of a trespass in Oregon."
7ORS 105,810, supra note S.
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trespass is not excused by a mistake of law or of fact."5 The appellant
was clearly not an innocent trespasser, in which case it would be liable
only for double damages.2 9 The evidence is strong and unrefuted
that the appellant did not act through a reasonable misapprehension.
It has not presented any proof that it had good reason to believe
that it could lawfully remove the timber. On the contrary, it continued to remove the timber after having been warned not to.30
We find that the contracting officer was justified in determining
that the appellant's removal of the timber constituted a failure to
preserve Government property for which it was responsible under
the contract. We further find that such acts constituted a trespass
under Oregon law. Finally, we find that the contracting officer was
empowered to ascertain the extent of the appellant's legal responsibility to the Government therefor through the application of the
Oregon treble damages statute.
Accordingly, the amount withheld from final payment is
appropriate.
Conclusion
The appeal is denied.

THOMAs
M. DURSTON,Deputy Chairman.
I CONCUR:
DEAN F. RATZMAN,Chairman.
ATLAS CORPORATION

A-0617
A-30677

Decided March 17, 1967

Phosphate Leases and Permits: Permits
An application for a phosphate prospecting permit is properly rejected when
information is available from which the existence and workability of the
phosphate deposits in the land applied for can be determined; it is not
necessary that the information specifically describe the phosphate deposits
within the land applied for, where detailed information is available regarding the existence of a workable deposit in adjacent lands and geologic and
* other surrounding external conditions, from which the workability of the
deposits in the subject lands can be reasonably inferred.
G
Gordon
Creek Tree Farms, The. v. Layne, 368 P. 2 737 (Ore. 1962).
ORS 105.815..
20 In Fisher v. Carlin, 346 P. 2 641 (Ore. 1959), where an assessment of treble damages
was upheld, the defendant had been clearly notified not to cut plaintiff's trees,
39

76]

77

ATLAS CORPORATION
March 17, 1967
APPEALS FROM THE BUREAU OF LAND MANAGEMENT

- Atlas Corporation has appealed to the Secretary of the Interior
from decisions dated March 11 and May 9, 1966,whereby the Officeof
Appeals and Hearings, Bureau of Land Management, affirmed decisions of the Idaho land officerejecting in part its applications Idaho
016243, 016246, 016247, and 016248,1 filed for phosphate prospecting
permits on certain lands in sec. 13, T. 6 S., R. 40 E.; secs. 18 and 19, T.
6 S., R. 41 E.; secs. 14, 22, 23, 26, and 35, T. 7 S., R. 42 E.; secs. 17, 20,

21, 23, 24, and 28, T. 7 S., R. 44 E.; secs. 27 and 34, T. 8 S., R. 45 E.; and

secs. 3, 10, 15, and 22, T. 9 S., R. 45 E.; Boise Meridian, Idaho, under
the provisions of section 9 (b) of the Mineral Leasing Act, as added
by the act of March 18,1960,74 Stat. 7,30 U.S.C. § 211(b) (1964).
Since the enactment of the Mineral Leasing Act of February 25,
1920, 41 Stat. 437, as amended, 30 U.S.C. § 181 et seq. (1964), the Sec-

retary of the Interior has had the authority to lease phosphate deposits
of the United States. In 1960the Secretary was granted the additional
authority to issue prospecting permits where prospecting or exploratory work is necessary to determine the existence or workability of
phosphate deposits in any unclaimed, undeveloped area. The authority to issue phosphate leases is set out in section 9(a) of the Mineral

*

Leasing Act, as amended, 62 Stat. 290, 30 U.S.C.

§211(a) (1964),

essentially as originally enacted, which provides:
The Secretary of the Interior is authorized to lease to any applicant qualified
under this Act, through advertisement, competitive bidding, or such other
methods as he may by general regulations adopt, any phosphate deposits of the
United States, and lands containing such deposits, including associated and
related materials, when in his judgment the public interest will be best served

thereby.

The authority of the Secretary to issue prospecting permits was
added to section 9 of the Mineral Leasing Act by the act of March 18,
1960,supra, whichin pertinent part provides: 2
(b) Where prospecting or exploratory work is necessary to determine the existence or workability of phosphate deposits in any unclaimed, undeveloped area,
the Secretary of the Interior is authorized to-issue * * a prospecting permit
'The first offer is involved in appeal A-30617 from the decision dated March 11, 1966.
The remaining three offers are involved in appeal A-3067T from the decision of May 9, 1966.
2 The pertinent language is identical with that governing the issuance of coal prospecting
permits as set out in the Mineral Leasing Act as originally enacted (section 2, act of
February 25, 1920, 41 Stat. 438) and as it now reads (ssction 1, act of June 3, 1948, 62
Stat. 289, as amended, 30 U.SC. § 201(b) (1964)).
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which shall give the exclusive right to prospect for phosphate deposits, including
associated minerals
* ; and if prior to the expiration of the permit the permittee shows to the Secretary that valuable deposits of phosphate have been discovered within the area covered by his permit, the permittee shall be entitled to
a lease for any or all of the land embraced in the prospecting permit.

Each of the applications in question was rejected in part by the land
officeupon the basis of reports of the Geological Survey which recommended, inter alia, the rejection of certain lands classified as underlain
by workable phosphate deposits, and, as such, subject to the leasing
provision of section 9 (a) of the act, supra.
Each of the decisions was appealed to the Director, Bureau of Land
Management, with respect to the determinations of the Geological
Survey that the lands were underlain by workable phosphate deposits.
In its appeals Atlas set forth lengthy discussions of geological information known to it, primarily based upon Geological Survey publications, relating to each of the subject areas. In addition, it discussed
the pertinent law lendregulations. Upon this basis, Atlas contended
that the Geological Survey had "insufficient evidence to classify any
phosphatic shales which may exist on the Subject Land as being workable and that the Subject Lands should, therefore, be subject to the
statutory provisions authorizing the issuance of phosphate prospecting
permits."
In order to fully evaluate the validity of the technical arguments
made in the appeals, the Officeof Appeals and Hearings requested the
Geological Survey to review each of the applications in question and
prepare supplemental reports and recommendations. Upon the basis
of the supplemental reports, which were incorporated in the decisions
of March 11 and May 9, 1966, the Officeof Appeals and Hearings, in
affirming the decisions of the land office,concluded that Atlas had not
clearly shown that the determinations of the Geological Survey were
improperly made, and, in the absence of such a showing, held that the
determinations would not be disturbed.
The decisions were appealed to the Secretary of the Interior. In
both appeals the contentions of the appellant are virtually identical and
are essentially the same as those made to the Bureau. In the present
appeals Atlas sets forth three separate arguments: the determination
of the Geological Survey that subject lands are underlain by workable
phosphate deposits is improper because the determination is (1) unsupported by the facts known to Atlas and to the Geological Survey,
(2) contrary to the intent of the law and regulations, and (3) iconsis-
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tent with the Geological Survey's application of the law and regulations in other cases. However, the arguments are related, for Atlas
relies upon the same basic contention in their development-that a
determination of workability cannot be based solely upon geological
inference, at least not in these cases.
In the present appeals, as it did in the appeals below, Atlas sets
forth lengthy discussions of geologic information relating to each of
the subject areas, based primarily upon Geological Srvey publications. Atlas points out that none of the geologic information in the
publications specifically describes the subject lands, and that, with one
exception, the information reveals that there are no outcrops of phosphatic shales on the subject lands. However, Atlas expressly states
that "there is no material dispute as to the facts in this case" and
agrees with the Geological Survey that the existence of phosphate deposits underlying the subject lands can be inferred from the geologic
information. Atlas concludes, in general, that since it has shown
that the existence of phosphate deposits underlying the subject lands
is merely inferred from the geologic information, none of which specifically describes the deposits in the subject lands, there is not sufficient information upon which the Geologic Survey can determine the
workability of the phosphate deposits underlying the subject lands.
In effect, Atlas contends that a determination of workability cannot be
based upon geological inference alone, but must be based upon what
it terms "actual knowledge," i.e., geologic information specifically describing the deposit in each of the tracts of the lands applied for resulting from an actual physical examination of the deposit in the land
by means of drilling or exploratory work on the ground.
It is clear that Atlas has no dispute with the geologic facts in these
cases. Rather, in contending that a determination of workability cannot be based upon geological inference, Atlas challenges the standard
that the Geological Survey applies in determining whether lands are
subject to the leasing rather than prospecting provisions of the Mineral
Leasing Act, sl'ra. In each of the arguments outlined above, in developing its contention that "actual knowledge" is required to determine the workability of a phosphate deposit, Atlas relies upon, to a
greater or lesser extent, an interpretation or application of the general
mining laws, the permit statute, its legislative history, and the pertinent regulations. In addition, Atlas attempts to strengthen its case
by citing occasionswhen prospecting permits have been granted where
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the inference of workability was allegedly as strong or stronger than
that in the present cases.
A careful examination of each of the bases upon which Atlas relies
in developing its contention that a determination of workability cannot be based upon geological inference, which are scattered throughout each of the three principal arguments, disclosesnothing to support
placing such a limited construction upon the standard from which the
Geological Survey establishes workability. Only a brief discussion of
each basis is necessary to reveal its inaccuracy, inapplicability, or lack
of merit.
First, the construction which Atlas places upon the language of the
statute, its legislative history, including testimony at congressional
hearings subsequent to the enactment of the permit statute, as well as
the pertinent regulations, is a result of its playing on words. In its
discussion of these matters Atlas attempts to develop its contention
through the interchangeable use of such terms as "not known'" or "no
known facts" or "actual knowledge" with "workability can [not] be
established by inference." For example, in initially discussing the permit statute, Atlas states that the "clear intent of the statute is if either
the existence or workability of such deposits on a particular piece of
property is not known, C * * a prospecting permit should be issued * * *." [Italics added.] Essentially, this is accurate, but such
language, in itself, does not preclude the possibility of establishing
workability through geological inference. The construction of the
statute proposed by Atlas is clearly untenable.
Second, in discussing the regulations, Atlas points out that the
standard used by the Geological Survey in determining whether lands
are subject to leasing is inconsistent with the standard applicable to
a permittee in establishing his preference right to a lease. The statute
requires that the permittee show a valuable deposit has been discovered,
and the regulations promulgated thereunder, which Atlas attempts to
apply to the Geological Survey, set forth a standard of proof clearly
limited to those circumstances. Finally Atlas attempts to apply geological inference as it relates to the concept of discovery under the general mining laws to the present circumstances. The general mining
laws have had no application to the leasing of phosphate deposits
since the enactment of the Mineral Leasing Act, supra.
The fallacy common to these analogies is that geological inference
cannot be used to establish that valuable deposits have been discovered
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within the area covered by a prospecting permit or to establish a discovery under the mining laws. In each case the permittee or claimant
must show the physical existence of the deposit within the limits of the
permit or claim and demonstrate that it is valuable, i.e., that the extraction is economically feasible or that the deposit warrants a prudent
man in the further expenditure of time and labor with the reasonable
expectation of developing a valuable mine. There is nothing in the
legislative history quoted by the appellant to justify a conclusion that
the Department was intending to abandon the use of geological and
other surrounding and external conditions to help it decide whether a
lease or prospecting permit should issue.
Thus, it is clear that neither the general mining laws, the permit
statute, its legislative history, nor the pertinent regulations can be
properly relied upon to establish the contention of the appellant that
a determination of workability cannot be based upon geological inference. As this is the foundation upon which the three principal arguimentsof Atlas are based, they too must fail.
Nevertheless, it is advisable to examine in greater detail the arguments set forth by Atlas directly challenging the standard applied by
the Geological Survey. Atlas states:
The Geological Survey in its [four] supplemental reports bases its determination that workable deposits exist on the Subject Lands on the following reasons
reported in the conclusions of those reports:
(i) Proximity to existing competitive leases and active mining operations;
(ii) Association with existing competitive leases and active mining operations;
(iii) Portions of the lands were previously classified for leasing;
(iv) Lack of evidence to refute the leasing determination;,
(v) Sample trenches in the immediate vicinity.
It is submitted that each of the conclusions are specious and irrelevant. The
Appellant has clearly shown that the determination was improperly made. Notwithstanding [the above reasons]
Appellant has clearly demonstrated
that the existence of workable deposits cannot be shown. The Geological Survey has resorted to immaterial reasons to emasculate the permitting provisions
of the Mineral Leasing Act to openly flaunt the clear intent of Congress to issue
permits when workability is not known and to apply the leasing provisions on
land where no mining operation could conceivably be commenced without extensive physical exploration on the ground.
The Geological Survey based its determination on known geology outside of
the Subject Lands and projections on to the Subject Lands. The determination
is based upon geological inference. The determination is not based in any way
on actual knowledge or actual discovery of a valuable workable phosphate
deposit on the Subject Lands.
*

:

*

*

*
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*
* The mere presence of phosphatic shales in surface outcrops on neighboring lands or inferred subsurface presence cannot constitute in and of itself
sufficient evidence to classify phosphatic shales as occurring in valuable workable deposits as contemplated by the Mineral Leasing Act. supra.

What is the standard intended by the Congress? Since the Congress was well aware of the derivation of the language of the phosphate prospecting permit statute (S. Rep. No. 879, 86th Cong., Ist
Sess., p. 2 (1959) ), i.e., the language of the coal prospecting permit
statute as set out in the MAileralLeasing Act as originally enacted,3
it becomes important

to examine how the coal statute has been con-

sttued in the course of the 40 years intervening between the earlier coal
act and the later phosphate one.
Shortly after the Mineral Leasing Act was enacted, in Emmett K.
Olson, 48 L.D. 29 (1921), the Department considered an appeal involving the rejection of an application for a coal prospecting permit
on the ground that a lease was the proper method of disposition under
the act. The Department, in affirming the rejection of the application:
for a prospecting permit, considered relevant some of the same factors against which Atlas now protests in the present appeal-that is,
proximity to an operating mine, a mine operator's opinion that the
land is leasable, location of the land in a known coal field, and the
character of coal beds in adjacent lands. The pertinent evidence was
summarized in the decision as follows:
On November 24, 1920, the Geological Survey reported to the Commissioner
of the General Land Office that the lands lie in the well known Book Cliffs coal
field of north-central Utah; that the Cameron Coal Company has an operating
mine in Sec. 35 in which the existence and workability of at least two beds of
coal about six feet in thickness and lying at moderate depths have been completely demonstrated; that the coal is of a high quality bituminous for which
there is a ready market; that other large mines exist within one or two miles of
said lands; that the fact that the Cameron Coal Company, owner of a going
mine on adjacent lands, considers the presence, character, and quality of the
coal in the lands in question sufficient to justify it to apply to have them defined
as a leasing block and offered for lease, without additional prospecting, seems to
establish convincing evidence that prospecting operations are not necessary to
prove the existence and workability of coal of commercial value. It was recommended that a prospecting permit be denied and that the lands be offered
for lease. 48 L.D. at 30.
It is noted that the character of phosphate deposits, which occur with great uniformity
of thickness and consistency of quality throughout wide areas, is most similar to coal
deposits.
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After quoting the language of the coal permit statute, the Department concluded:
Under this section the Secretary of the Interior issues permits to prospect
unclaimed, undeveloped lands where prospecting or exploratory work is necessary to determine the existence or workability of the coal deposits.

Primarily the Secretary of the Interior must determine whether or not
exploration is first necessary to ascertain whether a tract of public coal land
should be placed within a leasing unit. If he becomes satisfied from the evidence
within his possession that exploration is unnecessary, it is within his; discretionary authority to proclaim the land subject to lease in the first instance.
48 L.D. at 31, 32.

The 010n, case, supra, while not citing any earlier cases, was a
logical application of the prior law governing the disposal of coal.
However, in the following year, the pertinent rules and decisions previously applied by the Department in determining whether lands are
valuable for coal were discussed at length in State of Utah, Pleasant
Valley Coal Company, Interve'nor v. Braifet, 49 L.D. 212 (1922),4
as follows:
The evidence in the case shows that there are no exposures or outcrops of
valuable coal on the land, and it is, therefore, vigorously contended that under
the rules, regulations, and decisions as formerly promulgated and applied by the
Department, it must be held to have been noncoal in character on the decisive
date.;':*
In the instructions of October 26, 1905, the Department discussed its previous
decisions and those of the courts, finding that there was nothing in the decisions
of the Supreme Court to warrant the construction that evidence exclusively of
the mineral character of lands adjoining or surrounding a particular tract in
controversy is incompetent to establish the like character of the latter, and held
that in determining whether a tract of public land contains coal deposits, whatever is relevant and bears in any degree on the question is admissible in evidence; that the characteristics peculiar to such deposits are to be kept in view
and that the presence of such deposits may be determined upon authenticated
evidence of conditions which constitute a sufficient guide of the geologist or
coal expert,
Subsequently the same question arose in the Diamond Coal and Coke Company
v. United States [233 U.S. 236 1914) ], and the decision of the Supreme Court,
in harmony with the rule established by the Department, is expressed with such
clarity and emphasis as to leave no doubt of its meaning. * * 49 L.D. at 215,
216.
e

*

*

*

*

*

-*

The Department is of opinion that in this case the law as construed in Diamond
Coal and Coke Co. v. United States, must be followed; that in order to except
I

Sustainedin Work v. Braffet, 276 U.S. 560 (1928).
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lands from the grant to the State it must appear that at the date the grant persumptively attached the known conditions were such as to engender the belief
that the land contained coal of such quality and in such quantity as would render

its extraction profitable and justify expenditures to that end; that the character
of the lands may be deduced from evidence of adjacent disclosures and other
surrounding or external conditions and that proof of their character is not limited
to actual discoveries within their boundaries. 49 L.D. at 218.

Over the years the Department has applied the same or similar
criteria to the adjudication of applications for coal prospecting permits, John Smalley, A-24166 (August 15, 1947)-bed of commercial
coal on adjacent land, coal bed inferred to pass under land applied
for; Cavanal Coal Company, A-27034 (December 20, 1954) ; Morris
Kline, A-27651 (October 29, 1958); Claude P. Heiner, 70 I.D. 149
(1963). The same standard determines whether leases or permits are
to be issued for sodium minerals, C. A. Romano, A-27003 (December 3,
1954), and for potassium, Charles TV. Hices, A-27130 (June 6, 1955),
under statutes authorizing the issuance only of leases and not permits,
if the land is known to contain valuable deposits of sodium or potassium minerals. Section 24 of the Mineral Leasing Act, as amended,
45 Stat. 1019, 30 U.S.C. §§261,262 (1964); section 3, act of February 7,
1927, as amended, 62 Stat. 292,30 U.S.C. § 283 (1964).

After enactment of the phosphate permit statute, the same criteria
have been considered in determining whether phosphate prospecting
permits or leases are to be issued. The Department has consistently
held that the Secretary is without authority to issue a prospecting
permit for more detailed exploration on land where phosphate deposits
are know to exist in workable quantity and that it is not necessary, in
order to sustain a finding that such deposits do exist in workable
quantity, that a determination can be made with some degree of assurance that a mining operation will be an economic success. Rather, it
is enough that the available data is sufficientto determine that the lands
under consideration would require only limited prospecting to project
a program for development but would not require prospecting for the
purpose of determining the presence or workability of the deposit.
John D. Archer, Elizabeth B. Archer, A-29974 (June 16, 1964);
Elizabeth B. Archer, A-30024 (June 17, 1964) ; Elizabeth B. Archer,
A-30220 (January 14, 1965); William J. Colinan, A-30516 (November 4, 1966).

This long continued administrative and judicial interpretation, and
its recognition by Congress, is persuasive that competent evidence to
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establish the fact that land contains valuable deposits of certain minerals, that it is known to be valuable for minerals, that it contains cminercially valuable deposits of minerals, or that exploration is not necessary to determine the existence or workability of a coal or phosphate
deposit, may consist of proof of the existence of the minerals in adj acent
lands and of geological and other surrounding and external conditions.
On the other hand, it is not necessary, as Atlas insists, to demonstrate
the workability of the mineral deposit from an actual physical examination of the deposit i the land applied for by means of drilling or
actual exploratory work on the ground.
In view of the foregoing, wherein the propriety of the standard
applied by the Geological Survey in determining whether the lands in
question are subject to the leasing provisions of section 9 (a) of the act,
supra,is clearly established, we have reviewed the contention of the
appellant that the determination of the Geological Survey is unsupported by the facts known to Atlas and to the Geological Survey. As
previously noted, Atlas expressly states that it has no dispute with the
facts in these cases, and since the facts set forth in the present appeals
are essentially the same as those set forth below, we believe that a
further review of the cases by the Geological Survey is unnecessary.

Consequently, the supplemental reports of the Geological Survey,
which were included in the body of the decisions of the Bureau, have
been examined in light of the allegations set forth by Atlas, and I find
that, in view of the character of the adjacent lands, particularly the fact
that the workability of deposits in close proximity has been conclusively established by means of sample trenches and existing mining
operations, the information is sufficient to justify the determination
made by the Geological Survey that the lands in question are underlain
by workable phosphate deposits. Accordingly, since competent evidence clearly supports a conclusion that prospecting or exploratory
work is not necessary to determine the existence or workability of
phosphate deposits in the lands applied for, the applications for prospecting permits were properly rejected in part.
Therefore, the decisions appealed from are affirmed.
HARRY

R.

ANDERSON,

Assistant Secretary of the Interior.
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APPEAL OF L. B. SAMFORD, INC.

IBCA-523-10-65

Decided March 23, 1967

Contracts: Construction and Operation: Changed Conditions-Contracts:
Construction and Operation: Notices-Contracts:
Disputes and
Remedies: Equitable Adjustments-Contracts:
Disputes and
Remedies: Burden of Proof
Under a contract providing for extra compensation for excavation of rock,
which contained definitions of solid rock, ledges, and boulders, where the
contractor encountered a changed condition consisting of many boulders
of sizes exceeding those represented by the contract, the contractor is not
entitled to an equitable adjustment on the basis that such boulders constituted solid rock, in the absence of timely notice to the contracting officer
of the condition so that appropriate corrective measures could be considered;
and in absence of a preponderance of evidence supporting the contractor's
claim, the equitable adjustment allowed by the contracting officer's findings
with respect to the volumes of boulders excavated will be affirmed and the
appeal denied.

Contracts: Formation and Validity: Authority to Make-Contracts: Performance or Default: Inspection
An informal agreement between the contractor and a Government inspector
in substance that excavation at three pond sites of all boulders and other
smaller material should be billed as one hundred percent solid rock, did
not bind the Government because of the inspector's lack of authority, and
was properly rejected by the contracting officer.

Contracts: Construction and Operation: Drawings and SpecificationsContracts: Disputes and Remedies: Equitable Adjustments
A contractor is not entitled to an equitable adjustment under a claim
of extra work for installing concrete ballast pads on top of underground
tanks where the drawings clearly require such ballast pads to be included
as part of the installation of the tanks, and such ballast pads are not
referred to in any other separate pay item for concrete work, such as
claimed by the contractor with respect to thrust blocks, anchor blocks,
bearing pads and outfall pads.
BOARD OF CONTRACT APPEALS

The appellant contends that the contracting officer's authorized
payment for excavation work required in the construction of three
concrete ponds is insufficient (Claim No. 1), and that he erred in
refusing to make separate payment for concrete placed over three
underground propane storage tanks (Claim No. 3). Because the contracting officer had not made a final appealable decision respecting
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Claim No. 2 (additional grading), the Board issued an order on February 15, 1967, requiring the issuance of such a decision on or before
March 10, 1967; therefore, Claim No. 2 will not be considered in this
opinion.
The Contract (ClaimsNo. 1)
L. B. Samford, Inc., undertook, under standard construction contract forms, to construct a hatchery building, several associated buildings, two residences, nine rearing or nursery ponds, and many -other
facilities at the Greers Ferry National Fish Hatchery, Heber Springs,
Arkansas. The appellant's total bid for 60 items listed in the bidding
schedule was $473,532. Item No. 47 was for one concrete nursery.
pond at $15,000. Item No. 48 was for eight concrete rearing ponds
at $13,000 each. In fact, two nursery ponds and only seven rearing
ponds were constructed at the site.
Section :5, Structural Excavation, of the Technical Specifications,
provided in part:
5-01. STRUCTURAL EXCAVATION shall include the removal of all materials of whatever nature necessary for construction of concrete foundations
and substructures; *
and structures; all in accordance with the drawings
and as staked.
5-01.1 It shall include *
the removal of all surplus excavated material,
and the placement of all necessary backfill as hereinafter specified.

*

,

*

*

D

*

*:

*:

*

5-11. MEASUREENT
AND PAYMENTS
5-11.1 NO PAYMfNT will be made for STRUCTURAL EXCAVATION as a
separate payment item, except that if rock is encountered in STRUCTURAL
EXCAVATION then payment will be made for Rock as set out in Section 6
-"ROCK EXCAVATION," otherwise all costs for labor, materials, equipment,
and transportation for performing STRUCTURAL EXCAVATION WORK will
be included in the Lump Sum or Unit Price, as bid for the applicable Building,
Structure or other item of work.

Part of Section 6 of the Technical Specifications is as follows:
6-01. ROCK EXCAVATION is defined as the removal of solid rock, ledges,
and boulders having a volume greater than one-half (1/2) cubic yard, which
cannot be removed by the proper use of power equipment or which requires the
continuous use of explosives.

*

*

*

*

*

**

6-05. SHOULD ROCK BE ENCOUNTERED IN GRADING, STRUCTURAL
EXCAVATION, OR EXCAVATING, EXTRA PAYMENT WILL BE MADE.
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6-06. IMPORTANT.
THE CONTRACTOR IS HEREWITH PUT ON NOTICE THAT A MAJOR PORTION OF THE CONSTRUCTION AREA CONTAINS BOULDERS, UP TO AND INCLUDING ONE AND ONE-HALF (11/2)
CUBIC YARDS.

Section 62 of the Technical Specifications established the following
measurement and payment guidelines:
62-01.a MEASUREMENT for payment purposes for ROCK EXCAVATION
will be made of the ACTUAL VOLUME of Rock removed to a DEPTH NOT EXCEEDING SIX (6) INCHES below the design grade elevations as shown on the
drawings and as staked.

: *

*I

:* *:

*

:

*

.

- *

*

62%1.1d VOLUME to be determined by the AVERAGE END AREA METHOD
based on ground elevations taken at the time rock is .uncovered and the design
and the design elevations as shown on the drawings and as staked, plus allowances
as set out above.

:

*

:. *

*

*

*

*

:

62-01.2a PAYMENT for ROCK EXCAVATION will be made at the rate of
TWENTY DOLLARS ($20.00) PER CUBIC YARD, which price shall cover all
costs for labor, materials, equipment, and transportation for REMOVAL AND
DISPOSAL, complete for acceptance.

The Facts (ClaineNo. 1)
In a claim document dated November 24, 1964 (part of the appeal
file), the appellant asked to be paid for 3028.30cubic yards of rock
excavation rather than 1191.00cubic yards which had been paid for by
the Government ' and gave the following information:
The site investigation made by the Contractor prior to bidding indicated that
the site at which the ponds would be installed was filled ground. However, there
was nothing to indicate that the area was a spoil area for the rock excavated from
[a dam]. * *

The specifications did state that a major portion of the construction
area contained boulders up to and including one and one half cubic
yards. Some boulders meeting the "rock ekcavation" test because
they were larger than one-half cubic yard were encountered in the
excavation of Pond No. 1 through Pond No. 6. The claim document
lists those rock quantities:
Pond No. 1 Pond No. 2--_---Pond No. 3 Pond

I

_
--

I-----------_

No. 4 -19.

Pond No. -14.
Pond No. 6 -

22. 00 c.y.
17.00 c.y.
6. 00 c.y.
00 c.y.

-

'These quantities were computed as of September 20, 1964.

00 c.y.
24. 00 c.y.
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The appellant asserts that in Pond Nos. 7, 8, and 9 it found "closely
packed" rocks and boulders and that the "whole area was replete
with boulders which exceeded 1/2 cubic yards in volume and could
not be removed with the proper use of the power equipment which had
been used to excavate ponds 1 through 6."

The claim document col-

tinues with the allegation that it Was necessary "to resort to the continuous use of explosives" to reduce the boulders exceeding one and
one-half cubic yards to sizes 'that could be handled with the equipment available at the job site. A further explanation was included
in the claim document:
This claim does not intend to indicate that all the rocks and boulders in the
area in question exceeded 12 cubic yards in volume. As a matter of fact,
there were undoubtedly rocks of all sizes and shapes lying between the very
large boulders but it was impossible to remove any of the material without
continuous blasting due to the interference of those very large boulders.

The appellant's counsel in his opening statement at the hearing on
this appeal, summed up the theory on which the claim is made:
** it is admitted by the contractor, that these boulders were not measured
as to their volume, but that because of the direction of the Government's representative it was made impossible to measure them, because it was agreed that
they would be broken up by explosives in their position and where they were
located, and that being the case, and I think this is the real nub of this whole
matter * * it was impossible to measure them. That constitutes a change or an
amendment to ora digression from these specifications which was agreed by the
Government and the material had to be removed by the continuous use of explosives, which I think is admitted. * *
[Italics added.]

The appellant's general construction superintendent gave unrebutted testimony that he and the Government inspector assigned to
the project had reached an understanding 2 that the total volume of
excavation for Pond Nos. 7, 8, and 9 would be paid for at the "rock"
price ($20 per cubic yard). The inspector "was removed" 3 during
the project work, was not employed by the Government at the tilie of
the hearing and did not testify. The contracting officer assigned as
the reason for the inspector's dismissal,4the "way that he administered
the contract in general."
The following account of the removal of material from Pond Nos.

*

2 Section 18 of the contract's "General Conditions" states:
"Inspectors are not autisorized to waive or alter in any respect any of the terms or requirements of the con-

tract *

*-

Tr. 142.

'Tr. 177.
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7, 8, and 9 was given by the appellait's general superintendent (Tr.
25-26):
he stripped the over-burden off, pushed it in a southwardly direction,
and at this time we had the rippers installed on the HD-1-1, and all they w"ould
do is just ride right over the rock foundation.
* * There was approximately
a hundred and ten [holes drilled for dynamite charges] in this particular area,
being somewhere in the neighborhood of 20 feet wide and 204 feet long.
:.

*

*

*f

*

* * Well, once we had shot the first area off and removed it. by a method of
pushing and also ripping, we encountered the same thing. We had the heads of
the rock back up visual and we had removed certain varying depths on the first
passage of the continuous blasting. We no longer tried to make an attempt to
field measure as such in these areas. * *
*

The general superintendent also stated (Tr. 26-27) that the Government's inspector was satisfied "at the time": with the appellant's method
of measurement (cross-sectioning).
The contracting officer refused to approve the appellant's original
billing for Pond Nos. 7, 8, and 9 as 100 percent rock excavation, stating
in his findings of September 17, 1965 (page 3), that "the contractor
has been paid as rock excavation 35 percent of all excavation for Pond
Nos. 7, 8, and 9, the related access drives, and the adjacent main roadway; the amount of 988.7 cubic yards * * *." On page 4 of the
findings he added the following conclusion:
Simply because a boulder is encountered during the prosecution of the work
does not reclassify the surrounding structural excavation material as rock
excavation.,

Tle appellant correctly asserts that the contracting officer's testimony,5 respecting his determination that 35 percent of the excavated
material was rock, is lacking in corroborative evidence contained in the
appeal file. In addition, the Government's Regional Engineer, although he testified,6 did not deny the allegation of the appellant's
general superintendent that he (the Regional Engineer) "told me to
bill the rock one hundred pecent." The Regional Engineer, however,
did not see the inaterial removed by appellant's forces from Pond Nos.
7, 8, and 9. The appellant seemsto have proceeded with its excavation
work only upon the basis of its dealings with the inspector, since excavation of the ponds was completed prior to September i964, the
month in which the Regional Engineer was said to have agreed to a 100
percent rock billing; therefore, the Regional Engineer in assenting
to such billing probably was "backing up" his inspector as an initial
5
6

Tr. 174-17'5.
Tr. 214-229.
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reaction rather than relying upon his own analysis of the proper
method of rock measurement.
The contracting officer rejected the 100 percent rock billing when
it was presented to him in September 1964. The Board does not know
what motivated the preparation of a memorandum dated September 24,
1964 (included in the appeal file), to the Regional Engineer from the
inspector who was subsequently dismissed. As has been noted, the
inspector did not testify at the hearing on this appeal. In the memorandum he retreated from his earlier position that the excavation
work at Pond Nos. 7, 8, and 9 should be billed as 100 percent rock.

The memorandum is critical of the equipment used for pond excavation
by the appellant and concludes:
On very close observation of the removal of this rock and on the contractors
second pay estimate and after 50%oof the rock excavation had been removed, I
thought that this excavation in this disputed area was no greater than 30 to
35% rock, and allowed it on this second pay esthate.
Now they are wanting 100% rock in the areas of raceways 7, 8, and 9, and
the areas between 7 & 8-8 & 9 Raceway, on west side of Raceway No. 9, in
roadway adjacent to Raceway and Hatchery Building, also at ends of 4-5, 6,
to 7, 8-9 Raceway; based on close observation of this project and others I have
worked 35% is a fair and just amount for this item.

The contracting officer'srefusal to pay for the material from Pond
Nos. 7, 8, and 9 as 100 percent rock was on the strength of advice given

by a civil engineer and a construction foreman employed by his agency.
The civil engineer gave the following testimony at the hearing (Tr.
192):
* with a material of any type from sand on up through boulders three
and four yards in quantity, you have to figure it by voids or spaces between
your stone which is filled with air, water, or what not. Normally, in a dump
material or a loose material, you will have voids in these depending again on
your aggregate size which w ill run from forty to seventy percent of the volume.
Now, of course, the bigger your aggregate gets, the more voids you ivill have
that you have to fill. * *0

le also stated that a power shovel would have removed the fill material
(small gravel up to 3 and 4 cubic yard boulders) at Pond Nos. 7,
8, and 9 (Tr. 193),:
Why certainly.
00

They make power shovels that can pick up five cubic yards,

* *and the material was loose dumped. It wasn't compacted. It wasn't

natural, and with any power shovel of any size, you can pick up boulders, rip
them out of the ground with no trouble at all.

The construction foreman did not witness the removal of the material from the ponds-the inspector who was discharged apparently
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was the only Government employee who did-but observed "raceway
[pond] areas 7, 8, and 9" after they had been excavated and backfilled.
He testified (Tr. 233)
* ' At that time, you could see in the banks of the cut in the undisturbed
area. * * There were very few evidences of any large rock having been there,
because if there had been, they would have had to be blasted and portions of them
left in the bank, or there would have been holes in the bank where the large
rock would have been pulled out **
beeause some of them would naturally
protrude into the bank. * *

Decision (Claim No. 1)
The appellant encountered a changed condition at the sites for Pond
Nos. 7, 8, and 9, because the rock measurement method specifiedin the
contract could not be followed without utilizing a power shovel to dislodge the larger boulders nd separate themnfrom the smaller material. The appellant could not be charged under Section 6 of the
Technical Specifications with a duty to have a power shovel at the
site. The equipment brought to the project by the appellant could
move boulders of the size listed in the invitation by the Government.
The appellant did not take action under Clause 4 (Changed Conditions) of the contract's General Provisions when the three and four
cubic yard boulders; were found. Rather than giving the contracting
officer the opportunity to consider alternative methods of boulder
measurement, the appellant concentrated on convincing the inspector
that the total volume of excavated material should be reported for
payment purposes as rock. That solution to the measurement problem
was extremely advantageous from the appellant's standpoint. Measuring the material on a boulder by boulder basis at the first six ponds
had resulted in only approximately 100 cubic yards of material
being paid for at the $20 "rock" price. Giving effect to the appellant's arrangement with the inspector would require the Government to pay for more than 1650 cubic yards of "rock," and would increase the cost of removing and disposing of material from three ponds
by more than $35,000. The appellant was obliged to remove and dispose of "non-rock" material for a consideration included in the lumpsum price it bid for each pond. It should be observed also that the
method of measurement worked out between the appellant and the
inspector ignores the provision of Section 62-01.la that measurements
for payment purposes for rock excavation will be of the actual volume
rermoved.

The appellant did not introduce pictures or other evidence to show
what the layers of material removed from the pond looked like just
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prior to the removal of such layers. The daily logs that were kept by
the Governmellt's inspector show that not more than 90 man hours of
time were spent by drillers and a powder man in performing blasting
work at Pond Nos. 7, 8, and 9.8; More than one-half of the drilling and
blasting man hours were required on August 12, 13, and 14, 1964 (three
days out of a total 17-day period during which excavation work was
carried out at the three ponds). It was at Pond 9 that the inspector
was persuaded to report the excavation as all rock.for payment purposes. His daily log for ALgust 13, 1964,shows that the first drilling
and blasting twork at Pond No. 9 was performed on that date.
The most reasonable course of action that coild-have been followed
when the large massed boulders presented the parties with a measurement problem was one that the contracting officerhad the right to direct
under the Changed Conditions clause. This -,wasbringing onto the
work site at Government expense a power shovel large enough to move
out the boulders to allow those meeting the "rock" definition to be
measured. The Board sees no justification whatever for treatinglall
of the volume,as rock. We have noted that the appellant's counsel has
conceded that a change or aendment was required because of the
measuring difficulty. The adjustment required because this change
became necessary must be equitable to the Government as well as to. the
contractor, and under either Article 3 or 4 must relate to the contractor's cost. It would not be reasonable to use asa basis for the price
adjustment an absolute extension of the twenty dollar unit price.
That price certainly was not intended to be applied to the total volue
of the excavation in the pond areas, since both parties knew that the
material to be taken out at the pond sites was (as described by the appellant) "filled ground." The conduct of the parties in measuring
each large boulder at the first six ponds established their intent to distinguish between such boulders and the gravel, soil and sand that also
7

'was present

9

The inspector was not empowered to authorize a change or to agree
upon a new measurement method once a changed condition was dis-

covered.10 In seeking entitlement to a method of measurement under
There are pictures in the appeal record of some large piled-up boulders that were taken
out of the pond sites however, these pictures do not help in the inquiry as to what percentage of the total removed-material should have been measured as rock excavation.
8 This figure may be high by approximately 40 hours, since the appellant's general superintendent testified that the powder man "did the drilling and the shooting" in the ponds.
(Tr. 64). On the other hand, the powder man may have performed work for short periods
of time that do not show on the records. (Tr. 65)
A decision of this Board which discusses the importance of the conduct of the parties
as it bears upon interpretation of a contract is General Electric Company, IBCA-451-4-64
(April 1, 1966), 66-1 BCA par. 5507.
Is Jefferson Construction Co. v. United States, 11 Ct. C1.75 (1960), affirming Jefferson
Construction Co., ASBCA No. 2249 (June 20, 1957), 57-1 BCA par. 1380.
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'which it would be paid about $12,000per pond for removing boulders,
when at the first six ponds the highest payment for such work at one
pond had been less than $500,the appellant should have dealt with the
contracting officer,or at least the Regional Engineer. Further, their
-consideration of the matter should have been a time when the actual
boulder condition could have been observed and whenthe Government
could have kept detailed day to day job records. The contracting of.ficer justifiably refused to carry out what he regarded as an improper
understanding between the contractor and a complaint inspector.
The burden is on the appellant to demonstrate that the contracting
officererred in determining that 35 percent of all excavation for Pond
Nos. 7, 8, and 9 (and adjacent access drives and a roadway) should be
classified and paid for as rock excavations. We reject the appellant's
rationale under which 100 percent of the material taken from those
ponds would be treated as rock for payment purposes, and the appeal
record does not provide support for either an increase or decreasein the
amount allowed by the contracting officer. Therefore, the decision of
the contracting

officer denying Claim No. 1 is affirmed.

Claim No. 3
The requirement for installing the three propane tanks that are involved in Claim No. 3 is contained in Section 36, which states that the
concrete for the tanks "shall be in conformance with the requirements
of Section 10,12'CONCRETE FOR FIELD PONDS'." Section. 36
also includes instructions about concrete reinforcement, and informs
the contractor that payment for the propane tanks "will be made as set
out under Section 62, 'MEASUREMENTS AND PAYMENTS."'
Section 62-24.1provides:
PAYMENT for PROPANE GAS STORAGE TANKS will be made at the LUMP
SUM PRICE as bid therefor for EACH CAPACITY UNDERGROUND PROPANE GAS STORAGE TANK which price shall cover all costs for labor, ma-

terials, equipment, and transportation for furnishing and installing the tanks,
valves, regulators, fittings, measuring devices, and other standard items or accessories not specifically mentioned herein, making all connections, and allied
items; all in accordance with the drawings, specifications and as staked, complete for acceptance.

The bid items (Nos. 54 and 55) for the propane tanks indicated
that the prices bid.are for tanks "in place, complete."
The appellant asks to be paid for the concrete ballast placed above
the propane tanks at the unit price ($50 per cubic yard) bid for connlParker-Schram Company, IBCA-118 (January 11, 1960), 60-1 BCA par. 2500.
12Section 10 covers technical questions such as mixing, placing and finishing the concrete
and does not deal with the questions of measurment and payffent
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crete thrust blocks, anchor blocks, bearing pads, and outfall pads.
The measurement and payment subsections applicable to such blocks
and pads are found in Section 62-17:
62-17.1 MEASUREM1ENT
62-17.1a MEASUREMENT for payment purposes of CONCRETE THRUST
BLOCKS, ANCHOR BLOCKS, BEARING PADS, AND OUTFALL PADS will be
made of the ACTUAL NUMBER OF CUBIC YARDS of CONCRETE furnished
and installed in the THRUST BLOCKS, ANCHOR BLOCKS, BEARING PADS,
AND OUTFALL PADS in accordance with the drawings and as staked.
62-17.1b VOLUME will be determined to the NEAREST CUBIC YARD OF
CONCRETE AND WILL BE BASED ON THE NEAT LINE SECTIONS as shown
on the drawings.
62-17.2 PAYMENT
62-17.2a PAYMENT
for CONCRETE THRUST BLOCKS, ANCHOR
BLOCKS, BEARING PADS, AND OUTFALL PADS will be made at the UNIT
PRICE per CUBIC YARD as bid therefor for CONCRETE FOR THRUST
BLOCKS, ANCHOR BLOCKS, BEARING PADS, AND OUTFALL PADS, which
price shall cover all costs for labor, materials, equipment, and transportation for
excavation, furnishing and placing the Concrete, filling and backfilling, all in
accordance with the drawings, specifications, and as staked, complete for
acceptance.

In a letter dated May 21, 1965,the contractor stated that its original
estimate did not include amounts for installation of concrete under
the propane tank bid items; ill addition, the letter asserted that a
concrete ballast pad is not a "standard item in connection with the
installation of an underaround tank of this type." The contracting
officer'sfindings 13conclude with respect to the ballast pads:
Paragraph 62-17.1 of the Technical Specifications covers measurement and
payment of Bid Item No. 38. It states in part that the volume will be determined
to the nearest cubic yard of concrete and will be based on the neat line sections

as shown on the drawigs.:
The ballast detail for the underground tanks on the drawings were not drawn
to scale, therefore, the volume of concrete used on the tanks could not be based
on the "neat line sections as shown on the drawings." Also the ballast detail
for underground tanks covered all tanks and there were one 2,000 gallon tank
and two 500 gallon tanks. Neither the drawings or specifications implies that
the ballast pads on the tanks would be paid for as a separate item under Item
No. 38 of the Bidding Schedule.

The claim is for $1,000 (20 cubic yards of concrete at $50 per
yard). A ballast pad is clearly shown on a contract drawing as a
concrete collar; shaped around the top of a representative underground
tank. The tank appears above the description "BALLAST DETAIL
FOR U.G. TANKS" (not drawn to scale) on Drawing Number.4F
ARK-1343-4.0 (sheet 2 of 3), attached to the specifications; -The
statement, "CONC. PAD, MIN. 8" THICK AND FULL LENGTH
13Dated September 17, 1965..
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OF TANKS," is printed next to the drawing. Thus, installation of
the pads was clearly required by the contract.
The inspector who subsequently was dismissed for poor job performance included most of the quantity of concrete involved i this
claim in a pay estimate. Payment for the- concrete was made, but
contracting officer deleted the quantity on a later estimate and made
a monetary adjustment in favor of the Government when he learned
that concrete for the underground tank ballast pads had been paid
for under Item No. 38 (thrust and anchor blocks, bearing and outfall
pads).
The concrete ballast pads are not thrust blocks, anchor blocks, bearing pads or outfall pads. The appellant's general superintendent
stressed the contention that "in place" concrete should be paid for
under Item No. 38 (Tr. 103) ; however, the words "in place" follow the
block and pad descriptions in that item. There is no general authorization in the item to pay for "in place" concrete.
The Governmjent's civil engineer testified that "it is practically
mandatory" that concrete ballast pads be used when propane tanks
are "put in the ground" as the specifications required.1 4 He also stated
that attachment of a ballast pad was a requirement on "any job we do,"
anldis "part of the installations." 15
Because the drawing shows the pad as part of an underground tank,
and in view of the statement in the payment section that the propane
tank price "shall cover all costs for labor, materials, equipment, and
transportation for furnishing 'and installing the tanks, valves, regulators, and other standard items or accessories not specifically mentioned
herein, making all connections, and allied items, all in accordance
with the drawings * * "we find that the contracting officerproperly
denied making payment for the concrete in the ballast pads on the
basis of a separate unit price.
Conclusion

Appeal Nos. 1 and 3 are denied in their entirety.
DEANF. RATZMAN, Chairman.
WE CONCUR:

Tio-mIASM. DURSTON,Deputy Chairman,
WILLIAM

F. MCGRAW,Member.

Tr. 245.
6Tr. 246, 247.
'
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THE WILDERNESS ACT*
Constitutional Law
A Congressional directive for the review by the Secretary of the Interior of
areas with wilderness characteristics within g 10-year period affects neither
the Executive's authority to make recommendations nor the authority of
Congress to enact legislation, should the specified time period not be complied with.

Statutory Construction: Generally
The Wilderness Act was not intended to lower the existing standards with
respect to units of the national park and national wildlife refuge systems.
Designation of an area as wilderness by act of Congress is a Congressional
withdrawal of the area from "public land" status and brings into application certain sections of the Wilderness Act prohibiting, inter alia, commercial enterprises and permanent roads.

Statutory Construction: Legislative History
The language of the Wilderness Act and its legislative history indicate that
Congress did not intend to open up to mining, oil aMd gas leasing, water resource projects, and other commercial activities areas that are now closed
to such activities. Regarding areas Where such activities now occur, proposed
legislation recommending wilderness status to an area open to mining, oil
and gas leasing, water resource projects or reclamation authorizations
,should contain an express provision terminating or authorizing these activities, since the Congressional intention on. this issue is not clear.

Mines -and Mining
Lands which have been reserved from the public domain or acquired by the
United. States are not subject to the mining laws, unless. opened by statute;

or a withdrawal order provides for the continued applicability of the mining
laws, or a later withdrawal order reinstates the applicability of the mining
laws.

Mineral Leasing Act: Generally-Mineral Leasing Act for Acquired Lands:
Generally
The withdrawal of 'land from only public land status, e.g., from entry, location, selection, sale or other disposition .does not toll the applicability of the
mineral leasing laws. The withdrawal order must express a clear intent to
toll the applicability of the mineral leasing laws.

February

M-36702
To:

24, 1967

SECRETARY OF THE INTERIOR.

SUBJECT: Ti

WILDiR

SS ACT.

At the: meeting in your office on November 22, 1966, you asked three
*Not in Chronological order.

265-783-67-1

74 I.D. Nos. 4 &5

98

DECISIONS OF THE DEPARTMENT OF THE INTERIOR

[74 ID.

questions regarding the designation of areas administered by the Interior Department as wilderness under the provisions of the Wilderness Act, 78 Stat. 890 (1964), 16 U.S. C., sec. 1131 (1964):
1 What are the consequences of failure to comply with the time schedule
specified in section 3(c) of theact? 0:
2. What form of legislation is required to accomplish designation as a wilder-.
ness area:?
3. Must proposed legislation accompany a wilderness recommendation?

Under section 3 (c) of the act, Interior is to complete its review and
make its recommendations to the President within ten years from
September 3, 1964.The President in turn is to make his recommendations to Congress not later than September 3, 1967,with respect to not
less than one-third of the Interior' areas; not later than September 3,
1971,with respect to not less than two-thirds of these areas; and he is
to complete recommendations as to the: remainder by not later than
September 3, 1974.i
The act specifiesno consequences in the event;of failureto

meet these

deadlines. Obviously, the Executive retains its constitutional power
to make recommendations to- Congress at any time. Likewise, Congress's power to legislate is unfettered. The time schedule specified
therefore, is nothing more than an instruction of an internal nature
from the Congress to the President and affects neither the President's
authority to make recommendations nor the authority of Congress to
enact legislation. Accordingly, there are no legal consequences which
ensue from the failure to meet the specified deadlines.
2.

As regards the form of legislation required to 6cconplish designation of a wilderness area, it should first be noted that only those
wilderness areas in national forests created by the Wilderness Act
itself are affected by the provisions of sections4 (c) and (d) of the
act which set out specific prohibitions or authorize the conduct of
particular activities therein.TThese sections of the act would not apply
I Section 4(d) (2) may be an exception since, while it refers only to "national forest
wilderness areas," it does not in terms limit the.reference to national forest wilderness
areas designated as such by the act. Compare secs. 4(c); 4(d) (1), (3), (4) and (6)
5 (a) and (c); and 6. Section 5(b), which also refers to national forest wilderness areas,
likewise does not in terms limit the reference to those'areas designated by the act. No
opinion is ventured, as to whether. ither section 4(d) (2) or 5(b) Swill extend to other
national forest wilderness areas if designated in the future. It is, however, clear from their
text that the omission from sections 4 (a) and (b) of a limitation to wilderness areas
designated by the act is intentional These provisions obviously will apply to wilderness
areas designated in the future unless Congress should provide otherwise.
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to Interior areas which might in the future become wilderness areas.
Thus, if Congress should in the future enact a law which merely
designates particular Interior areas as "wilderness areas" and does
nothing more, that law would not invoke the prohibitions specified
in 4 (c) nor bring into play the special provisions set out in'4(d) which,
among0oter tings, continue te mining and mineral leasing laws in
effect until midnight of December 31, 1983.

Second, it should be borne in mind' 'that the Wilderness Act itself
contains provisions intended to assure against the lowering of existing
standards with respect to units of -the national park system that may
in the future be designated as wilderness. Section 3(c)',which directs
the review.of Interior areas for potential wilderness status, provides
that nothing contained therein shall "be construed .to lessen the preseit
statutory authority of the Secretary * * * with respect to the maintenance 'of roadless areas within~units of the national park system."
Section.-4(a) (3) provides that "the designation of any arba of any
park, monument or other unit of the national park system as awilderness area* * * shall in no mannerlower the standards evoved for
the use and preservation of such park, monument, or othe unit of
the national park systen" in accordance with,:the organic act of the
National Park Service, the act of August 25, 1916, 39 Stat. 535, as
amended, 16

U.S.C.sec. 1 e seg. (1964), or the statutory

authoity

under which'the unit was created or under certain otheracts including,
among, others, the Antiquities -Act of June 8, 1906, 34 Stat. 225; 16
U.S.Csecs. 431-433, and theistoricwSites
At of August 21, 1935,419
Stat. 666, as amended, 16 U.S.C. sec. 461 et se. ( 1964).

The act of August 25, 191 provides that the National ark, Service
is to promote and regulate the use of national parks, .moniuments
and
other. reservations committed to its care so as to conform to their
fundamental purpose. That purpose is to "conserve the scenery and the
natural and historic. objects and the wild life therein and to provide
for the enjoyneit of the same in such manner and by 'uch mean as
wili leave them.unimpaired for the enjoyment of future generations."
In this regard, acts for many individual park areas supplement this
objective by',providing that the Secretary of the Interor shall, make
regulations provlding for the preservationj from injury and spoilation,
of timber, mineral deposits, natural curiositiies,or wouders within the
park and their retention iL.theirnatural condition.(E.g, 16 U.S.C.
sacs. 22, 4tb, 01, 92.) 0' I ':''
.:
Section 2 (a). ,of,the Wilderness

'i. .
5 ' ','
,';
t has a somewhat similar but more

detailed statement of purpose specifving that- congressionaliy desig-
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h
nated
wilderness areas "shall be administered for the use and enjoyment of the 'American people in 'such manner as will leavethem
unimpaired for future use and enjoyment as wilderness, and so as to
' provide for the .protection of these areas, the preservation of their
Wilderness charafter, and for the gatherings and dissemination of information regarding their'use and enjoyment as wilderness." * * *
Both statements of purpose include the concept of preservation for the
benefit of future generations. The only substantial difference, I believe,
lies in the emphasis that he Wilderness Act lays on solitude and on
avoiding thl incursion of the accoutrements of civilization such as
roads and accommodations for tourists and visitor.convenience.
C!onsidexingboth the Wilderness Act statement of purpose and the
provisions of sections 3:(c) and 4(a) (3) which guard against the lowering of national part system standards by the creation'of wilderness
areas covering national park system lands, it is obvious that Congress
could only' have intended by the Wilderness Act that wilderness
designation of national park sy'stni lands shouldif anything result

in ahigher, rather thanagower, standard of

impaired
f
preservation.

iThird, while not as explicit with respect to them, the act compels the
same conclusion in the. case of wildlife areas which may be designated
as wilIerness. Section 4(b) of the acatmakes it the duty of an agency
administering a wilderness area for any other purposes for which it
wAs established to so. administer it for such other purposes as'to
preserve its wilderness character.'
Fiiallyift sh6uld be noted that the wilderness designation of an area
by act of Congress is a Congressional withdrawal or reservation of the
area from "public land" status (i.e., the' withdrawn area is closed to
entry, location, selection, sale or other disposition for admiiiistration
as -wilderness). There is no question that Congress can niake a legislative withdrawal of an area, and-by the provisions 'of the enactment
restrict the activities which may take place upon the area. Ac6ordingly,
any act of Congress which simply designates an Interior administered
area as "wilderness" would amount to a later, additional reservation of
the area from "public land" status. Such a' designation would bring
into play sections 2(a), 2(b), 4 (a) and 4(b)' of the Wilderness Act. It
could then be argued that such a Congressional designation would toll
the applicability of-the mining laws, themineiral leasing laws, and the
development of water resource projects Within the boundaries of a
designated wilderness area, since mining, prospecting, nineral leasing,
and water projects are clearly incompatible with the concept of wilderness preservation as expressed by Congress in section 2 of the act.
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However, because of the variations in the bills introduced in the 87th
and 88th Sessions of Congress regarding the method by which a wilderness system could be established, the legislative history of these bills,
and the fact that the final enactment was a composite of the House and:
Senate versions, I should like to comment on the principal issues that
appear to be presented regarding the form of legislation giving wilderness designation to lnds under Interior administration
'
The first issue is the extent to which it may be necessary or desirable
to expressly restrict the applicability of the mining lavs. where it is
intended that such 'activities not take place within a designated
wilderness area.
It is long-settled law that notwithstanDing the broad textual reference in the mining laws to "lands belonging to the United States, both
surveyed
and unsurveyed,'
2 unless the lands are "public lands" i.e.,
Ope d
1ty
16a:o
s
;psa
I
,
n
er
t
6: a-gS
eni
open to entr,

octitionl, selection, sale or other dispos l under the gen-

eral public land laws, they are closed to activity under the mining laws.
Oklahonia v. Teas, 258.U.S. 574 (1922)- Ravsson v. United States,
225 F. 2d 855 (9th Cir.'1955i), cert. den., 350 U.S. 934 (1956).'Thus,
where lands have been reserved from the public d6orain, or acquired
by the United States, the mining laws are inapplicable Rason v.

United States, spra; 17 Ops.Att'yGen. 230 (1881).

The rationale for this construction has been thus expressed:
This sectionlis not as-comprehensive as its words separately considered suggest.
It is part of a chapter relating to mineral lands which in turn is part of a title
dealing with the survey and disposal of "The Public Lands." To be rightly understood it must be read with due regard for the entire statute of which it is but a
part, and when this is done it is apparent that while embracingf only lands
owned by the United States, it does notemrace all that are so 'ovned. Of courses
it has no application to the grounds about the Capitol in Washington or to thelands in the National Cemetery at Arlington, no matter what their mineral value Z
and yet both belong to the United States. And so of. the lands in the Yosemite

National Park, the Yellowstone National Park, and the military reservations
throughout the western States. Only where the United States has indicated that
the lands'are held for disposal under the land laws does the section apply; and
it never applies where the United States directs that the disposal be only under
other laws. Oklahoma v. Teuas, supra, at 599A600.

The only exceptions to this rule are statutory; where the withdrawal
or reservationitself provides for the continued applicability, as to any
or all minetalsof. the niing laws; or 'where by alater order, thenmin.
ing laws are made applicable. For. example, Mt. McKinley National
Park, Death Valley National Monument, Glacier Bay National Monu:
-

Act of fay 10,1872, see. 1 ;R.S. 2319;30 U.S.C. sec 22.

.
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ment, and Organ Pipe Cactus National Monument are at present open
to mining by'specific statutes.3 The Pickett Act of June 25, 1910, as
amended (43 U.S.C. secs. 141-142), continues the applicability of the
mining laws as to metalliferous minerals to withdrawals made thereun-derand national forests remain open to mining location by reason of 16
U.S.C. sec. 478, and to mineral leasing under 30 U.S.C. sec. 181. The
general withdrawals of public lands accomplished by E.O. No. 6910 of
November 26,134, and E.O. No. 6964of February 5, 1935,being made
under the Pickett Act, left the mining laws applicable as to metalliferous mineials, and Congress in section 7 of the Taylor Grazing Act (43
U.S.C. sec. 31St) made both the mining and mineral leasing lhws applicable to the lands embraced thereby.
For the above reasons, the mining laws are inapplicable to all national parks and monuments, except for the four specifically open to
mining by statute, and, except as may otherwise be specifically provided
for by statute or order, the same conclusion applies to all other unit of
the national park system and to all units of the national wildlife refuge
system.4 It is obvious that a Congressional designation as wilderness
will not make the mining laws applicable to those areas of the national
park system or of the national wildlife refuge system where those laws
do not now apply. Accordingly, for all areas' of the national park system and the national wildlife refuge system which are now closed to
mining, there is no necessity to include in the proposed legislation a
section which specifically terminates the applicability of the mining
laws on these areas.

Regarding the four areas of the national park system which are presently subject to the mining laws by statute and the six units of the
national wildlife refuge system whichf are subject to the mining laws
by the establishing withdrawal orders, a different problem is
presented.
The wilderness bills introduced in the Senate during the 87th Congress (S. 174) and the 88th Congress (S. 4) provided for the inclusion
of Interior areas into the wilderness system by administrative action.
Both bills provided that if neither the House nor the Senate dis16 U.S.C. sec. 350; 16 U.S.C. see. 447; 49 Stat. 1817; and 16 U.S.C. sec. 450z,
-respectively

In examining withdrawal orders establishing units of the national wildlife refuge
system special consideration must be given to whether the area was withdrawn under
the Pickett Act, rather than the inherent authority of the.President to administer the
public domain. Prospecting and mining for metalliferous minerals is permitted under a
Pickett Act withdrawal.
Clarence Rhode National Wildlife Range, Alaska-; Cabeza'Prieta Game Range, Arizona;
Kofa Game Range, Arizona; Chas. M. Russell National Wildlife Range, Montana Desert
Game Range, Nevada'; and Charles Sheldon Antelope Range, Nevada.
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approved the inclusion into the system of a reviewed and recoinmended area, the area automatically became a part of the system. In
comenting on S. 174 and S. 4 the Department stated that the mining
laws would continue to apply to those portions of the four areas of the
national park system which might be included in the wilderness ystem. (See S. Rept. 635, 87th Congress, st Session, pp. i2-13; S. Rept.
109, 88th Congress, st Session, p. 10.) In commenting on S. 4 the De-

partment also stated that it viewed section 6(a), which provided that
nothing in the act shall be interpreted as interfering with the purposes
stated in the establishment of any park or monument or other units of
the national park system or any wildlife refuge or game range, and section6(c) (5), which provided that any existing use or form of appropriation authorized or provided for in the Executive Order or legislations establishing any national wildlife refuge or game range existing
on the effective date of this act may be continued., as preserving the
status quo to the maximum extent in' the management of the Federal
reservations
The wilderness bills introduced in the House during the 87th Congress (H.R. 776) and the 88th Congress (H.R. 9070 and H.R. 9162)8
provided for the designation of areas for inclusion in the wilderness
system by act of Congress, rather than adminiistrative action. The
House bills provided generally, as now contained in section 4(a) of
the Wilderness Act, that the purposes of the act are within and supplemental to the purposes for which units of the national wildlife system
and national park system are established and administered and that
nothing in the act shall modify the statutory authority under which
units of the national park system are created. In commenting on the
House bills the Department stated that ubsequent enactments designating particular areas as wilderness will need to contain provisions
which are deemed appropriate with respect to non-wilderness uses, i.e.,
mining, mineral leasing,etc.9
In the light of the Department's comments on the various House and
Senate bills, the fact that the final enactment was a composite of both
House and Senate versions, and the judicial disfavor of repealing
specific statutes by implication, I would suggest that any legislation
'Letter of February 21, 1963, to the Chairman, Committee on Interior and Insular
Afairs, U.S. Senate. . Rept. 109, pp. 22-24. See also p. 11 of S. Rept. 109.
In the 87th Congress eight bills were introduced. H.R. 776 received major consideration
including Committeereport.
a In the 88th Congress 19 bills were introduced. H.R. 90T0 and H.R. 9162 received major
consideration with the Committee reporting on H.R. 9070.
Letter of December 12, 1963, to Chairman, Interior and -Insular Affairs Committee,
House of Representatives, H. Rept. 1538, 88th Congress, 2d Session, p. 15.
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recommending wilderness status for Mt. McKinley National Park,
Death Valley National Monument, Glacier Bay National Monument,
Organ Pipe Cactus National Monument, and the previously discussed
six units of the national wildlife refuge system contain a section which
expressly extends or terminates, as may be determined to be desirable
in any given case, the applicability of the mining laws on the recommended wilderness area. Only through an act of Congress 'which
specifically resolves the issue of the applicability of the mining laws to
those areas which;are subject to the mining laws by statute or Executive or public land order, can the created ambiguities be resolved.
The second issue 'relates to the extent to which it may be necessary
or desirable to expressly restrict the applicability of. the mineral'leasing laws where it is intended that such activities not take place within
a designated wilderness area.
Unlike the Mining Law of 1872,the Mineral Leasing Act specifically
denominates certain classes of. government-owned lands that are excluded from its operation. These are lands in incorporated cities,
towiis, and villages, in national parks and monuments, in the naval
petroleuni and oil shale reserves, lands acquired under the Appalachian
Forest Act, and. lands 'acquired bythe United States subsequent to
passage of the act.'0 , Here again it 'is obvious'that lands in national
parks and monuments, being expressly excluded from the Mineral
Leasing Act, will not become subject theieto by being designated as
wilderness.1'Similarly, areas of .th'e national wildlife refuge system
whidh are specifically closed'to mineral leasing by the terms of a public
land or Executive Order will not becone subject to the mineral leasing
activities 'through a:Wilder ss designation. In addition to the reasons previously discussed this conclusion is also supported by' section

4(a.) if the act, which'states "'The purposes of this Act are hereby declared to be within and supplemental to-the purposes for which * **
units' 'of the national park and national wildlife refuge systems are

establisAedand advi'nistered."(Italics added.)
Regarding'the application of the mineral leasing laws, the Department has held over the years 'that a withdrawal of land from only
"public land"' status, e.g. from entry, location, selection, sale or other
disposition, does not toll the applicability of the mineral leasing laws.
Solicitor's Opinion, 48 L.D. 459 (1921); Martin Wolfe, 49 LD. 625
(1923).;J. D. Mell et al., 50L.D. 308 (1924); Noel Teuscher, 62 I.D.
1030 U.S.C. sec. 181.
I National parks and monuments are also specifically excluded from the operation of
the.Mineral Leasing Act for Acquired Lands, 3.0U.S.C. sees. 351-359. Consequently the
same conclusion is applicable
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210 (1955). This interpretation was upheld by the Supreme Court in
Udatl v. Tallnan

380 U.S., 1 (1965). The withdrawal

order must ex-

press a clear intent to toll the application of te mineral leasing laws.
The withdrawal of land from mineral leasing should not be confused,
however, with the Secretary's discretionary authority to refuse, to
grant a mineral lease. In the Tallman case, p'ra, the. Kenai. Moose
Range was open to mineral leasing, but the Secretary' refused to grant
leases until adequate plans were developed for the protection of the
wildlife values of the area. The manner in which the Secretary exerm
cises this discretion regarding oil and gas leases on areas of the national
wildlife refuge system is set forth in 43 GFIR 3120.3-3.. The exercise
of this discretion by refusing to lease is nota withdrawal of the area
from mineral leasing and a wilderness designation of such an area
would not, in my judgment, toll the mineral leasing laws. On the other
hand, land withdrawn from mineral leasing would be permanently
closed to leasing by the granting of wilderness status to such an area
because of the application of section 4 (a).
-Accordingly, I would recommend that asection specifically extending or terminating. the mineral leasing laws, as may be determined
to be desirable in any given case, be included in any proposal to grant
wilderness status for all areas of the national wildlife refuge system
which are not closed to mineral leasing by a public land or Executive
Order, and all. units of the national park system, except parks and
monuments.
* Should the geothermal steam leasing legislation become law in the
form in which the Department transmitted it to the Congress on Feb-,
Tuary 2, any wilderness area created on the lands of the national park
system which are administered in accordance with the act of August 25,
1916, on areas of the national wildlife refuge system, on fish hatchery lands or on lands within a national recreation area would be closed
to geothermal leasing. The reason is that under section 15(c) of the
bill such lands would not, in their present status, be open to geothermal
leasing. For reasons already discussed, inclusion of such lands in wilderness areas would continue their non-availability for geothermal
leasing. I would, however, recommend,a 'specific section which' would
eliminate the applicability of the geothermal leasing provisions in any
bill designating as wilderness any portion of. an area of the national
park system that is not administered pursuant to theiact of August 25,
1916, or is not within a national recreation area, even though it may
be argLed that the Congressional designation of the area as wilder-
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ness and application of sections 2 and 4 of the Wilderness Act prohibitsisuch leasing activties.
In this context I would like to discuss one final issue, which is the
development of water and poweri projects within the boundaries of
areas which may' receive wilderness designation. There are several
areas of the National Park System which are subject to water development projects by the Bureau of Reclamation (e.g., Lassen National
Park, 16 U.S.C. sec. 201 Glacier National Park, 16 U.S.C. sec. 161

'Girand Canyon National Park, 16 U.S.C. sec. 227). Accordingly, I
would recommend that legislation giving wilderness status to such
areas of the national park system contain a section specifically.continuing ortolling the applicability of previous Bureau of Reclamation
authorizations,
case.

whichever may be considered to be desirable in each

Section 3(c) of the Wilderness Act calls for the Secretary to make
recommendations as to wilderness status to the President and he, in
turn to the Congress. The law does not specify that a form of legislation shall be included with a favorable recommendation. However,
I think it both logical and desirable that we propose the legislation
by which our recommendation would be carried out. If recommendations are transmitted in a-group, all omnibus type bill would' be
proposed.. .
A prototype draft of bill is under preparation. This draft will be
useful in determining general format. Special provisions applicable
to a particular! area could, of course, be worked out later in connection with the recommendations 'for that area. The prototype bill could
be adopted'to omnibus form covering a number of areas. I shall transmit a draft shortly.
FRANK J. BARRY,

Soicito'r.
APPEAL

OF KEANlTCONSTRUCTION: COMPANY, INC.

IBCA-501-6-65
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Rules of Practice: Appeals: Generally-Contracts:
Construction and Operation: Changes and Extras--Contracts:
Construction and Operation:

Actions of Partiesi
Where in a motion for reconsideration the appellant questions the.Board's
finding that a substantial portion of a claim for rock excavation represents
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work performed below subgrade for which the contract provides no basis

* for reimbursement but fails to show that the contracting officer or the
- Government engineering personnel concerned were involved in any way in
the appellant's decision to proceed with the subgrade excavation, the Board's
earlier decision that the work so performed was voluntary and not of the
* character for which the Government is liable is affirmed.

Rules of Practice: Appeals: Burden of Proof-Rules of Practice: EvidenceDisputes and: Remedies:
Rules of Practice: Witnesses-Contracts:
.
Substantial Evidence
In cases involving a hearing the weight to be given to documents included
in the appeal file on controverted issues is dependent upon the nature of the
evidence offered in support by the party concerned; ,hence, the Board will
accord only limited weight to the uncorroborated portion of an affidavit of
a former officer of the appellant corporation who purports to biave personal
knowledge of the facts pertaining to the issues.in dispute, even though: the
* appellant shows by uncontradicted. testimony that the former officer is no
longer employed, by the corporation and that*his present whereajbouts are

unknown.

-

BOARD OF CONTRACT APPEALS

i

-

The appellant has requested the Board to reconsider theportion of
its decision of November 9, 1966,:concerning the quantum of rock
excavation for which payment should be made. The:g~rounds of the
Board's decision were set forth in detail in the principal opinion. They
will not berepeated'heree We shall iLidertake, however,:(i) to set-forth
at some length the factors considered in resolving disputed questions
of fact; (ii) to show the-setting in which the appellants. claim is to be
viewed; (ii-) to comment {briefly upon the principal, arguments advanced by the appellant in support of its motion for reconsideration;
and (iv); to amplify our remarks in the principal opinion concerning
volhmteer work.,:
Central tothe.appellant's position is the. argumen't that the cross`
sections submitted with its letter of September 21, 1904 (Exhibit No.
5) ,I should be accepted as determinative of the quantity of rock excavation. The appellant calls our attention to the.fact that such crosssections reflect.the only calculations based on actual fieldmeasurements
both before and after excavation, asserting.that they represent the only
evidenceof the qauantityof rock excavated.
1 Except as otherwise indicated all references to. exhibits are to the appeal file,
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Redo0lutionc6fDisputed Questions of Fast
In view of the circumstances surrounding the preparation and submission of appellant's cross-sections, the Board is unable to regard
them as controlling in any way except as a starting point for deterlmining the "pay" quantity of rock (principal opinion, p. 23). The contract
makes the- Government responsible for the preparation of cross=
sections. The appelant admits this but attempts to justify its preparation of cross-sections on the ground that the Government engineer
concerned, Mr. Otis Pauley, had refused appellant's request that the
Government make cross-sections of the area in which rock excavation
was caimed (principal opinion, note 25; Tr. 168) In his testimony the
Government engineer categorically denied receiving such a request
(principal opinion, note 6; Tr. 227, 258). His. denial was directly in
conflict with that given by appellant's grade foreman (principal opinion, note 26; Tr. 86) and contrary to assertions made by appellant's
superintendent, John P. Lamb, in his affidavit,of November 5, 1964
(Exhibit No. 5; principal opinion, p. 8). Appellant's president, William.M. Kean, testified that Mr. Lamb was no longer in the company's
employ and that he did not know his present whereabouts. This testimony was sufficientto avoid the application of the absent witness rule.2
It did not overcome, however, the extremely limited weight accorded
to -testimony offered by affidavit in cases involving a hearing ;3 nor did
it compensate for the fact that the Government was deprived of the
opportunity to cross-examine a witness upon whom the appellant's
whole case turned, in so far as the validity of the cross-sections in
question are concerned.4
2 Cf. Harold Hiebert, db/a
Hiebert Contracting Company, IBCA-521-10-65 (February
15. 1967, 67-1 BCA par. 6138 (appellant's assertions at hearing accepted as trUe despite
denials by Government representative in an affidavit included in the appeal file) ; Martin
Oboler, d/b/a Associated Wire ndustries, ASBCA No. 6065 (June 27, 1961), 61-1 BCA
par. 3094 (inference drawn that testimony of absent witness having first-hand knowledge
of the disputed facts would have been unfavorable to appellant).
Appellant's counsel was advised that the documents comprising the appeal file would be
accorded varying degrees of weight depending upon the support offered by the parties
concerned (Tr. 203).
The cross-sections were prepared by the appellant's president, Mr. Kean, who is neither
an engineer nor a geologist (Tr. 149, 150), from field notes given to him by Mr. Lamb
(Tr. 152, 153). Mr. Blackmon, appellant's grading foreman, reaffirmed at the hearing
(Tr. 6) the statements made in his affidavit of November 5, 1964 (Exhibit No. 5). One of
such statements was that Mr. Lamb had made cross-sectional measurements of the area
in question before and after excavation. Mr. Blackmon did not, however, purport to pass
upon the accuracy of such measurements; nor would he have been qualified to do so, as he
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The same pattern exists with respect to tle question of -whether,
prior to requesting the Government- engineer to make cross-sections
and prior to the appellant proceeding with its own cross-sectionsupon
the alleged refusal of such request, the appellant demonstrated to the
Government engineer the efforts to remove the hard substance with,
power equipment alone as described in the affidavits of Messrs. Lamb
and .Blackmon (Exhibit No. 5; principal, opinion, note 2). '. Mr.
Blackmon reaffirmed and reasserted the statements made in his aldavit at the hearing: (Tr. 86) . Mr. Pauley flatly denied, however, that
any such demonstrations were made in his presence (principal opinion,
p. 5; Tr. 213, 243, 244, 270).

The same witnesses are completely at odds on the status of the work
upon Mr.. Pauley's -arrival at the area between Stations 25 +50 and
261+ 50 on the afternoon of May 28, 1964. There is no dispute that
by the time of his arrival the overburden had been removed and that
Mr. Lamb pointed to a hard substance exposed in'the cut (affidavits
of Messrs. Lamb and Blackmon, Exhibit No. 5; Tr. 86, 248). Mr,
Pauley testified that when he arrived on the scene the rig of Walker
Laboratories was completing the drilling of holes in the material and
that the statement was made "We are just finishing up." (Tr. 212,
213.)

In their affidavits of November 5, 1964 (Exhibit

lNo. 5), Mr.

Lamb and Mr. Blackmon give an entirely different sequence of events.
According to their version the drilling by Walker Laboratories took
place after Mr. Pauley had directed that the excavation proceed foilowing his witnessing the unsuccessful attempts to remove the hard
material by power equipment alone and his refusal to make cro'sssections of the disputed area.
In determining the weight to be given to this conflicting evidence,the
application of established legal principles clearly favors the acceptance
of Mr. Pauley's testimony as the more credible. The statements made
by Mr. Lamb in his affidavit of November 5, 1964 are not to be equated,
of course, with the statements made by Mr. Pauley from the witness
stand (note 3 supra). Of paramount importance in evaluating the
testimony of' Mr. Pauley and of Mr. Blackmon is the fact that throughout his testimony Mr. Pauley constantly referred to a daily diary
maintained by him in which were recorded the important events of the
had no experience in taking a cross-section (Tr, 125). That thecross-sections made by Mr.
Kean accurately portray the data reflected in the. field notes of Mr. tlamb is dependent, at
least in part,. Suponthe latter's affidavit of November 5, 1964 (Exhibit No. 5),lwhich contins
a statement to that effect. -,'.
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work week (Tr. 214, 247, 2.93).5 Mr. Blackmon's testimony was.given
without the aid of recourse to any notes reflecting information recorded
contemporaneously with the events as to which he testified. He frankly
acknowledgd that his memory was dim as to many 'details (Tr. 126,
128). Mr. Blackmon's affidavit of November 5, 1964 (Exhibit No. 5)

was prepared'five months after the events described therein.6 Even
according to his affidavit, however, Mr. Blackmon was only a witness

to and nbt.a participant in the conversation between Messrs. Lamb and

Pauley pertaining to tthe-cross-sections. While directly involved in
the attsnipts to 'rip the material, it is-at least doubtful whether, after
so long a time, :Mr. Blackmon was in a position to testify as to the
presence or absenceof Mr. Pauley when such attempts-were made. His
own actions in failing to'preserve the ripper teeth which- allegedly
broke-orcurled up from, the heat in the attempt to rip the material
(Tr. 95, l11, 12) would not suggest that he thefi considered the parties
were in a controversy.

.Mr. Pauley was conscientious about other matters." He promptly
reported to hiis supeifiors the events that had occurred on the job.
Havng undertaken to report so much of the matter (note 7 szupr),
no reason is perceived for Mr. Pauley not also reporting (i) any' attempts 'made to remove the hard Imateril witnessed by him, and (ii)
that he had been requested to make cross-sections of the disputed area,
if these eventshad in fact occurred.'
Forithe reasons stated and taking 'into account the demeanor of the
'witnesses on the stand, we conclude that the testimony 'of Mr. Otis
Pauley is worthy of belief and accept the same as determinative of the
controverted questions to which we haVepreviously'referred.
Backgrou'd of C~aDim
.Resolution of disputed questions of fact is not the only difficulty-that
the case presents&Assuming that the material encountered was rocJs
the appellant's conduct during the crucial period (May 27.to June 5,
1964) andfor almost three months thereafter is inexplicable. There is
no disputeas to the fact that- on May 28,:1964,Mr. Pauley denied that
the hard substance shown to him was rock in the sense of the contract
6 The detailed nature of the entries are illustrated by several quotations from Mr. Pauley's
,diary In the Findings of Fact of April 20, 1965 (Exhibit No. 1).
6Tbe same is true of Mr. Lamb's affidavit of the samendate (Exhibit No. 5).
"On' May 29,- 1964' (the day after the' conversations with Mr. Lamb respecting rock),
Mr. Pauley reported for work in the Atlanta office of the' Regional Engineer. Some time
during the course of that day he narrated to Mr. Billy Hortonj Regional Engineer, the
statement Mr. Lamb had made concerning rock and the fact that the Walker Laboratories'
rig had drilled holes in the area in question preparatory to blasting (Tr. 247, 264).
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(principal opinion, note 3); nor is tiere any dispute as to the fact that
the contractor had drilled some holes in the area in question preparatory'to blastingA. Mr. Pauley viewed the blasting, however, as simiDly

an-aid to excavating with the equipment that the contractor had on the
job (Tr. 234). The report.made by Walker Laboratories at the time is
consistent with this view; of the matter (principal opinio, note 11).
If the appellant's superintendent was dissatisfied with Mr. auley's
determination thattle hard substance shown'to him was lot rock' as
defined in the contract,,there is nothing to indicate that the.,latter was
made aware of such dissatisfaction. There is, for example, no evidence
from any source that Mr. Pauley was informed of au intentiomon the
appellant's part to proceed with its own cross-sectiolls if, as has been
alleged by the appellant, Mr. Pauley refused, to make them.
The appellant has sought to show that Mr. Pauley acted irresponsibly.in not making more than a visual examination of the,hard substance
shown to him 'on May 28, 1964 (Tr. 256,257). Mr.' Pauley's actions are
consistent, however, with his view that Mr. Lamb was jesting when he
inquired "Don't you think you should pay me rock for this ?" (Tr. 212.)
Irrespective of whether Mr. Pauley was correct in this appraisal, the
normal interpretation of the events described would be that the appellant's personnel on the scene were acquiescing in Mr., Pauley's .determination that the substance was not, in- fact, rock in the sense of the
contract and were proceeding with the excavation,on the expectation,
of being paid the rate bid by the appellant for grading and common
excavation of $.20 per cubic yard (Exhibit No. 6) rather than the rate
for rock excavation''of $10 per cubic yard (prncipal opinion, note 4).
It was almost three months b eforeMr. Pauley was disabused Qf the
idea that Mr. Lamb's request'for rock payment had been made in jest.
Although Mr. Pauley returned to the job site on June 1, 1964 (Findings, p.9, Exhibit N:. I),, no effort appearsto have been made to show
:himexcavated material or tootherwise renew the conversation respecting rock. In clear violation of the terms of the contract (assuning the
substance was, as the contractor contends, rock), the excavated material from the dsputed area was used as fill upon the instructions of
SThe
appellant's claim for rock covers the area between Stations 255 + 50 and 261+50.
Mr. Pauley testified, however, that the only drilling he observed on May 28, 1964, was in
the general area of Stations 25,8 and 259 (Tr. 213, 266, 267), and that while he was
talking to 'Mr. Lamb the rig completed the drilling and moved off the site (Tr. 268). This
is consistent with Mr. Pauley's statement as to the status of the drilling when he arrived
on the site (Tr. 212, 213). Queried by appellant's counsel Mr. Pauley acknowledge that he
did not know how many holes might have been drilled in addition to those he -saw and
that he could not say whether the drilling rig left McBee (Tr. 268). Walker Laboratories
Report No. 'B-15617 dated May 29, 1964 (Exhibit No. 5), does not show the stations at
which the drilling was performed.
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appellant's superintendent (principal opinion, note 18). This action
apparently took place when neither Mr. Pauley nor any other Governrnent representative was on the job (Tr. 1261)
. Apparently no efforts
were made at that time to preserve samples of the materials actually
excavated-from .the roadbed betweeni Stations 255+50 and 261+50.
Sample No. 1 and Sample No. 2; represkitig samples purportedly
obtained from that area, were not procured until September 8, 1964
(aflidavit of William M. Kean; Exhibit No. 5).E
The conduct ofiappellant's president is marked by the same sort of
inconsistency. During the time when he had many telephone conversatiOliswith Mr. Lamb concerning the hard sidbstanceclaimed to be rock
in which the latter was specifically instructed as to the course of action
to be followed (Tr. 182, 183), Mr. Kean made no effort to communicate
directly with Mr. Pauley (Tr. 183, 194, 195); nor did he see fit to
contact either Mr. Pauley's superiors in the officeof the Regional Engineer (Tr. 194, 195) or the contracting officer (Tr 183, 184) at a time
when an effective investigation could have been launched both as to the
nature of the substance encountered and the amount involved. Mr.
Kean explains these failures on the basis that he was involved with
other business of even greater importance to him (Tr. 194, 195) and he
could not afford to have the work delayed while awaiting action on
correspondence (Tr.193, 194).
Viewed in the perspective of Mr. Kean's conduct in reference to
other matters throughout the course of contract performance, neither
of the explanations offered are convincing. There is nothing in the
record to indicate that a question involving rock payment would have
been handled by correspondence. According to the uncontradicted testimony of Mr. James A. Taylor, Assistant Regional Engineer and Mr.
Pauley's immediate superior, the appellant's personnel frequently confacted him by telephone (Tr. 283). Problems arising on the job at a
time when no Government representative was present on the sight were
promptly investigated by the dispatch of a Government engineer to
the job site (Tr. 210). It is noteworthy that Mr. Kean did not accept
Mr. Pauley's decision as representing the last word of the Government
in other situations but rather sought the intervention of his superiors
(Tr. 221,222, 250,268-270).
* No. satisfactory explanation' was offered by appellant's president as
to his course of action-in reference to pay estimates. Although the field
n6tes' from Mr. Lam-b were turned over to him on June 5, 1964 (Affi-

davit of William M. Kean, Exhibit No. 5 Tr. 139, 140), he made no
Appellant's Exhibit Nb. 1 .represented 'a 'portidn of Saniple No. 2 (Tr. 17).E
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effort to -securerecognition of-the rock claim in question prior to his
discussions with Mr. Pauley in reference to the pay estimate for the
month of August 1964 (Findings, p. 9, Exhibit No. 1). Paradoxically,
Mr. Kean did not apprise the contracting officerof his claim for rock
excavation at the time of their conference on July 9,1964 (Government
Exhibit "C", Tr. 179, 324, 326); nor did he bring the matter up. for
discussion during the conversations held with the contracting officer,
Mr. Taylor and others at the job site on July 16,1964, even though such
conversations lasted for several hours (Tr. 272, 273, 288, 321, 323).
Some time in mid-August of 1964 Mr. Taylor agreed that a hard
substance encountered in the side ditch at Station 160+00 should be
paid for as rock (Finding, p. 9, Exhibit No. 1, Tr. 162, 280). In the
Government's view this decision was reached not because the; substance

encountered there was rock in the sense of the contract. Rather, the
Government considered that it would be more economical from its
standpoint to have the contractor blast this material and allow rock
payment than it would be to pay for rebuilding the entire side-of the
roadway section, which would have been required if normal operation
of heavy road grading equipment was permitted in the area (Finding,
p. 8, Exhibit No. 1; Tr. 280). These considerations obviously did not
apply to the hard substance encountered between Stations .255+50
and 261 + 50 where all of the claimed rock was excavated in the course
of constructing the roadway itself. Another significant difference is
that rock payment authorized in connection with the ditchline involved
only 40 cubic yards of excavation as contrasted with the appellant's
present claim, of 2,769.41 cubic yards. Nevertheless, the appellant appears-to- have seized upon Mr. Taylor's decision relating to the ditchline as also. applicable to the hard -substanceencountered between
Stations 255-+50 and 261 + 50. Almost immediately Mr., Kean raised
the question of rock payment for excavation in the latter area with
Mr. Pauley (Finding, p. 9, Exhibit No. 1) without even waiting to
prepare cross-sections from the field notes submitted by Mr.-Lamb
over two months before (affidavit of William Kean, Exhibit -No.5; Tr.
There was evidence besides that offered by the0Government personnel concerned which seriously impugned appellant's claim of rock excavation between Stations 255+ 50 and 261+ 50. After making eight
soil test borings and six auger borings in the area in question, the Law
10Apparently this accounts for the claim submitted in connection with the August estimate having involved 1,666 cubic yards of purported rock excavation as contrasted with
the present claim of 2,769.41 cubic yards. (Findings, p. 9, Exhibit No..1.)
:
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Engineering Testing Company concluded that no materials that could
be designated as rock in the engineering sense had been encountered
and that no rock was evident from visual examination of the surface of
the site (principal opinion, pp. 14, 15; Report of' November 17, 1964,
Exhibit No. 5).
Crucial to the Board's finding that rock had been encountered in thedisputed area was the expert testimony of Dr. Bruce W. Nelson, Head,
Department of Geology, University of South Carolina (principal
opinion, pp. 12-18). According to Dr. Nelson there was a rock ledge,
occurring below elevations of 335 feet (report-of May 14, 1965,Exhibit
No. 2), which was! seven to eight feet in thickness and had once ex-

tended into the roadbed between Stations 255+50 and 261+50 but
which had'been completely' removed by the appellant in constructing
the-road (report of May 14, 1965, Exhibit No. 2; Tr. 23, 27,41). Dr.
Nelson's testimony was based in part upon two borings made by
Walker LIboratories in the'original' ground adjacent to the roadway
at Stations 259 and 260 at the time of 'Dr. Nelson's on site' geologic
investigation of May 10, 1965 (Tr. 34, 40, 41, 47). He regarded the
results of his May 10 investigation and the findings of Walker Labora'
tdries as set forth in its report of May 17, 1965 (Exhibit No. 4) as
corroborative of the conclusions expressed in his earlier report of
November 27,X1964(Exhibit No. 5) concerning anearlier on site geologic examination by him on November 14, 1964 '(report of May 14,
1965;Exhibit No. 2; Tr. 41).
In direct examination Dr. Nelson testified that the rock ledge had
extended 'from the road' surface upward for seven or eight feet (Tr.
23-24).- This 'was contrary to the statement in his report of May 14;
1965 (Exhibit No. 2) that "'the borings and tests confirm'the existence
of a hard rock ledge of 7-8 feet thickness extending from about 32
feet above the finished road bed to about 3/2 feet below it." Queried
about this contradiction upon cross examination, Dr. Nelson unequivocally adopted the quoted statement from his'report of May 14,1965 and
illustrated the correctness of this view by referring to a sketch he had
prepared in the field on May 10, 1965 (Appellant's Exhibit No. 7) at
the time of his second visit to the site (Tr. 37-39). Dr. Nelson also testified that the appellant had excavated below the road level (Tr. 38).
This testimony was based upon information received from Mr. 'Kean
that the appellant had' excavated the cut about 3 to 32 feet below the
finished asphalt surface (Tr. 50, 51). Dr.-Nelson made clear, however,
that his view of a continuous rock ledge having once extended into the
roadbed could be reconciled with the findings of Law Engineering
Testing Company (principal opinion, pp 14, 15) only if the appellant'
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did, in fact, excavate from 3 to 31/2feet below the road level (Tr. 38, 50,
51). No effort was made by Mr. Kean in his subsequent testimony to
show that Dr. Nelson had misunderstood him or thatDr. Nelson's testimony was otherwise incorrect in this respect. That the, appellant did
excavate approximately 3 feet below the level of the road is corroborated by the testimony. of the appellant's grading foreman (principal
opinion, note 16) - l
The Government's witness Taylor vigorously attacked Dr. Nelson's
conclusion that a rock ledge had extended into the roadbed on the principal ground that if it had Law Engineering would surely have
encountered it in its numerous test borings of the disputed area ranging in depth from four to six feet (Report of November 17, 1964,
Exhibit No. 5; Tr. 74, 283, 284). Mr. Taylor acknowledged, however,

that some rock could have been present in the area without being
revealed by Law Engineering's test borings if it were interutittent as
contrasted with Dr. Nelson's view that it was continuous (Tr. 284) or
if the appellant had in fact excavated from 3 to 31/2feet belowthe level
of the road (Tr. 301). Mr. Taylor noted that if the rock ledge were
intermittent it would have the effect of reducing the amount of rock
present in the disputed area (Tr. 285). He also noted that any rock
excavated by the appellant below the roadbed would represent volunteaerwork(principaloopinion, note21).

Appellant's Contentions
The appellant having urged the Board to accept the testimony of Dr.
Nelson' 2 attempts in its motion to denigrate such testimony in a number of important respects. In an apparent effort to overturn the Board's
finding that the bulk of the rock excavated was below the subgrade for
which the contract provides no reimbursement (principal opinion,
p. 25, otes 1 and 21), it calls attention to the testimony of Dr. Nelson
previously mentioned in which the rock ledge was described as extending from seven to eight feet above the road surface: (Tr. 23, 24). There
is, however, no reason for the Board to give any weight to testimony
U At page 14 of its brief appellant states: "As noted by Mr. Blackmon (Tr. 98), a water
problem was encountered at the grade level of the roadway and excavation some three feet
below grade level and back-filling with select material was necessary. * * *"
2 The significance that the appellant attached to Dr. Nelson's testimony is well illustrated
by the following statement from page 7 of its brief: "Dr. Bruce W. Nelson, eminently
qualified geologist and head of the Department of Geology at the University of South
Carolina, stated at the hearing (Tr. 19) 'Professionally we would designate these samples
as rock material, -silt stone in the technical definition of that word.' Considering the
source from which this statement comes, appellant probably should stop at this point and
rest its case, especially In view of the fact that Government engineer Pauley finally admits
that the substance involved was rock in the geological sense." Tr. 265.)
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that the party offering it has elected not to stand upon, particularly
where, as here, the repudiation is amply supported by written reports
and sketches made prior to the hearing and affirmed as accurate upon
cross-examination (Tr. 37-39).
- The assertion that the Board used speculation and hindsight in determining the "pay" quantity of rock has no greater merit. The crosssection prepared by the appellant contained no elevations; even though
the contract contemplated that elevations would be provided (principal
opinion, p. 11) and even though

as we have found, the appellant

usurped the Government's function in preparing the cross-sections
without having made a request upon the Government to do so. The
Board's determinations were based upon the evidence of record and
particularly upon the testimony of Dr. Nelson as corroborated in part
by the testimony of the appellant's grading foreman Mr. Blackmon
(principal opinion, note 16), as well as upon the failure of Mr. Kean
in his testimony to contradict statements previously made from the
witness:stand by Dr. Nelson in his presence.
Appellant's counsel calls attention to testimony in which Mr. Kean
attempts to de-emphasize the importance of elevations to Dr. Nelson's
findings (Tr. 184-190). It is sufficientto note (i) that this view is completely at variance with Dr. Nelson's expert opinion (Tr. 33, 46, 52,
53); and (ii) that without elevations being assigned to appellant's
cross-sections, it is not possible to relate them to other evidence in the
case including that offered by the appellant (Tr. 285, 302, 303).
The appellant also points out that Dr. Nelson took borings at only
two stations. This is true but it is clear that Dr. Nelson also placed
great reliance upon the visual examinations he made of the entire
cut on both sides of the roadway and his observation of rock formations in the surrounding area (report of May 14, 1965,Exhibit No}2;
report of Noveiber 27, 1964,Exhibit No. 5; Tr. 41). Obviously Dr.
Nelson considered that the two test borings and such visual observations together constituted a sufficient basis for an expert opinion as to
the probable rock formation which had been present in the roadbed
prior to the excavation (Tr. 37-41). The Board accepted Dr. Nelson's
testimony and the appellant is in no position to, in effect, impeach its
own witness because some of the testimony offered and accepted is no
longer regarded as favorable.
The-appellant refers to the on site inspection as having shown quite
vividly that -there was a great quantity of rock in both sides of the
13 The following colloquy on cross-examination reveals the importance Dr. Nelson ascribed
to elevafions (Tr. 46) "[QI And you only located this particular hard substance in three
different areas. [A] That s correct, and they are very ritically located; from the standpoint of elevation and the stratification of the rocks in that region, as my technical reports
have shown and as we have testified earlier today."
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cut above the finished roadway and avers that a great deal more rock
was visible at the site (contending also that this rock once existed in
the cut). A detailed discussion of the results of the on site inspection
would appear to serve no useful purpose. At no time did Dr. Nelson
suggest, that the remnants of rock which he stated were visible on the
slopes 'occurred at a different elevation than that to which he had testified previously that morning. Some two miles from the roadbed an
outcropping of rock was clearly in view. The outcropping, however,
was clearly discontinuous as it was in-the immediate vicinity of a
gravel pit in which there was no' evidence of rock having occurred at
the same elevation: (Tr. 201, 202). The inconclusive nature of the site
visit is well illustrated by the fact that the following day the appellant
offiered in evidence a sample of rock (Appellant's Exhibit No. 11)
taken from an area estimated to be 2 miles from the job site (Tr. 150152) but none from the great quantity of rock alleged'to bevisible at
the site.1 4

Rock Execavation erfomed as Volunteer
In an effort to avoid the consequences of having excavated a large
quantity of rock for which the contract makes no provision for payment, the appellant asserts that any rock excavation performedbelow
subgrade was either done at the specificdirection of the Government or
with its full knowledge and acquiescence. According to the appellant's
counsel the Government engineer at the site, the Assistant Regional
Engineer and the contracting officer all admit that there was a water
problem, that they knew about it, and that the contractor was instructed
to raise the elevation and to backfill with select material.
The appeal record, however, is entirely devoid of evidence to show
that during the period in question (May 27 to June 5, 1964) the Government was chargeable with knowledge of a water problem or was
involved in any way in the contractor's decision to proceed in the
manner that it did. None of the appellant's witnesses so testified. Government witness Pauley specifically denied any: knowledge at that
time of a water problem between Stations 255+50 and 261+50 (Tr.
14The friable nature of some of the material purportedly representing remnants of the
rock ledge visible at the site may have been due to the effect of weather (over 15 months
-elapsed between the time the excavation was completed and the date of the site visit). The
-effect of weather upon the hard substance encountered in the area in question was discussed in Dr. Nelson's report of November. 27, 1964 (Exhibit No. 5). It is to' be noted
however, that the Law Engineering Testing Company did not consider that any rock was
visible from a surface examination of the site when the test borings reported in its letter
-of November 17, 1964 (Exhibit No. 5) were made (principal opinion, note 47).
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252). He acknowledged that a humping problem later developed in
this portion of the roadway due to the presence of excessmoisture (Tr.
272, 273) and that at a meeting held on the job site on July 16, 1964,
in which the contracting officer and Messrs. Horton, Taylor, Pauley
and Kean all participated, the latter was instructed to take action
designed to overcome the humping problem (Tr. 253, 254). Government witness Taylor related his testimony to the same meeting (Tr.
302) as did the contracting

officer (Tr. 321-323).

The contractor was on notice'that no one other than the contracting
officer had authority to make changes in the terms of the contract.
Notice to this effect was given at the pre-construction conference (Tr.
324, 325). The limitations upon the authority of Government representatives other than the contracting officer were underscored in. an
episode involving a Government engineer assigned to the job (Tr.
308). There is no reason to doubt that the contractor fully understood
that only the contracting officerhad authority to make changes in the
contract, which he was not given an opportunity to do in this case.
In the absence of any evidence showing or tending to show that the
Government participated in any way in the contractor's decision to
excavate below the subgrade and taking into account the testimony of
Dr. Nelson that the rock ledge extended 3½/2
feet below the finished
roadbed, as well as his unc6ntradicted testimony that Mr. Kean had
informed him that the excavation had occurred to that depth, the
Board conciluded that only 548.91:cubic yards of the excavation depictedohn appellant's

cross-sections represented rock occurrmig above

the subgrade. The Board then determined that the contractor was
'entitled to payment for that quantity at $10 per cubic yard, as specified
in the contract (principal opinion, p. 25, notes 1 and 4). As to the
balance of the claim for rock excavation the Board-concluded that in
proceeding. with the work below, subgrade without consulting with
*the Government or- affording it an opportunity' to determine what
course of action should be followed with respect to any water problem
that may have existed, the contractor was performing work on its own
volition for which the contract makes no provision for payment. In
refusing to recognize any claim for work performed in such circumstances, the Board was adhering to a well-established rule which both
the courts and the boards 16 have consistently followed. In The
Woodcraft Corporation v. United States (note 15 supa) , the, court
statedthe rationale for the rule in the following terms at page 103:
"The Woodcraft Corporation v. United.States, 146 Ct. CL 101 (1959).
16Chester Barrett, d/b/a The Anerican, Tenk Cornpany, IBCA-429-3-64: (April 7, 1966),
on motion for reconsideration, 66-1 BCA par. 503, and cases cited.
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"As the plaintiff must admit, the additional costs were ultra contractum. Therefore, to win their recovery some extrinsic promise,
implied or express, must be shown, such as an involuntary and compelled compliance, an allowed extra or a change in the contract. But
an expenditure could not be involuntary and compelled without a
previous protest to the contracting officer; J. A. Ross & Company v.
UnitedStates, 126 Ct. Cl. 323, 329 (1953); and under the contract he
alone could-bind the defendant to an extra or a change. * * *
Decision
In its earlier decision the Board noted some but not all of the contradictions in the appellant's evidenceto which we have referred in the
course of this opinion. It found nonetheless that there was sufficient
credible' evidence before the Board to warrant a determinatioi that a
quantity, of rock was excavated' for which payment should be made
(principal opinion, p. 22). Besides the evidence specifically relied upon
by the Board in the earlier decision, we note that the Government
engineer primarily concerned with the project acknowledged that
there were few fissures in the hard substance shown to him on May 28,
1964 (Tr. 234), and that the ubstance removed by blasting from the
ditchline for which rock payment was authorized was similar to the
type of material introduced into evidence by the, appellant.at the
hearing (Tr. 266).
The appellant asks rhetorically how the Board can defeat the only
evidence of quantity based on actual field measurements by speculation
and assumption and reconstruction made only in hindsight. The short
answer to this is that this problem is entirely of the appellant's choosing. If the claim had been presented in a timely manner, it could
have been promptly investigated by the Government personnel concerned. Rather, for almost three months the appellant chose not.to
present a question to Mr. Pauley's superior which, if favorably resolved, would entail an increase of 5,000percent over the amount otherwise payable in accordance with its bid price.
After careful consideration of the entire record, we conclude that
the appellant has failed to show that our earlier decision should be
modified in any respect. Accordingly, appellant's motion for reconsideration of our decision of November 9, 1966 is hereby denied.
WILIAM
WE

COXCURxXX

DEAN

F. RATZMAN, Chairman.

ARTHUR 0. ALLEN, Alternate Member.

F. McGRAw, Member.
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Grazing: Permits and Licenses: Cancellation and Reductions-Grazing
Permits and Licenses: Range Surveys
On remand of a case involving the award of grazing privileges on an annual
basis, the applicant can introduce evidence to show that the grazing
capacity of the range has improved since the date of the range survey on
which the contested award was made; however, a reduction in grazing
privileges based on a range survey will not be changed unless the applicant can demonstrate why or in what way the range survey was in error.

Grazing Permits and Licenses: Generally;
Where lands which become. additionally available for disposition of grazing
privileges consist of isolated tracts of small carrying capacity, the limited
grazing privileges will be disposed of on the basis of good range practice

-andpast usage in accordance with a provision of the Range Code rather
than on a standard of customary use fixed bya State Director where application. of the standard is fruitless in view of use of the tracts under
allegedly invalid subleases or transfers.
APPEALS FROM THE BUREAU OF LAND MANAGEMENT

Lawrence Edwards' has appealed to the Secretary of the Interior
from a decision dated June 28, 1966,/of the Acting Chief, Office of
Appeals and Hearings, Bureau of Land Management, which affirmed
so much of a decision of a hearing examiner 'as sustained a reduction
of his grazing privileges and set aside and remanded so much of that
decision as awarded him grazing privileges on lands recently made
available for administration by the Bureau of Land Management
pursuant to the Taylor Grazing Act, 43 U.S.C. Sec. 315 et seq. (1964).
Bert B. Boughton and Francis L. Henning, holders of grazing privileges in the area under consideration, intervened in the proceedings
below but have not appealed from the Acting Chief's decision.
0 This case is a continuation of one previously before the Department as a result of an effort by the district manager; Miles City, Montana, to effect a 24 percent reduction in grazing privileges found
necessary to conform the qualified demand of the West Side Area of
the Big Dry Grazing Unit to the grazing capacity of the area in accordance with the results of a range survey.
When the earlier proceedings came before it, the Department held
that the reduction had been made under a provision of the range
code (43 CFR, 1960 Supp., 161.6(f), now 43 CFR 4111.4-3(la)) re,
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quiring that regular licenses and permits properly issued be reduced
on an equal percentage basis and that the appellant had not been
notified of an additional reduction of his privileges in excess of 24
percent or of the basis for it. Accordingly, the Department set aside
the decision of the Director insofar as it reduced appellant's grazing
privileges by more than 24 percent and remanded the ease for further
action if his grazing privileges were to be reduced by more than 24percent LawrenceEdwards,69 I.D. 95 (1962).
This appeal arises from the district manager's decisions of March 11,
1963, and February 11, 1964,in which he attempted to meet'the terms
of the Department's decision.
The Department hadfirst held that the, appellant had not shown
that the reduction of 24 percent was improper and that evidence that
the appellant had continued to graze the same number of cattle as he
had previously grazed and that a grazing trespass had been committed in the area did not, prove that the range had the capacity to sustain without injury the amount of grazing previously permitted or
that a reduction in the amount was improper. It went on to point out
that the appellant and his brother, King Edwards, derived their
grazing privileges from the original operation of Mrs, George Edwards and Sols which in the area in question was entitled to 846
animal unit months (AUM's) of Federal range use, that the actual use
in the years immediately preceding the manager's decisi n had been
796 AUM's, of which the apellant had uised 580 in his cattle operation and his brother had used 216 for sheep and horses, that the two
operations were separate and that the appellant had operated.as an
individual. It then found that allowing the appellant only,348 AUM's
constituted a 40 percent reduction in his use and that the proposed allocation of 301 AUM's to King Edwards, while resulting in a total
24 percent reduction on the brothers' combined use was, in effect, a.
40 percent increase to King Edwards over his prior use in the area.
U~ponremand the manager apparently decided not to attempt to
sustain the propriety of his first division of the Edwards' privileges
but instead applied the 24 percent reduction to the privileges, that
each of them had been authorized to use separately. He concluded that
'the appellant was entitled to, 72.86 percent of the original grazing
privileges or 468 AIIM's and that his brother should receive the re-I
maining 27.14 percent or 175 AUM's.

On appeal to the hearing examiner, the appellant contended that
no reduction at all should be imposed on his grazing privileges and
that the Department's decision did not preclude him from offering
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evidence to support this contention. Over the objection of the Bureau
(Tr. 24-28), the hearing examiner permitted him to introduce such
evidence as he had, which consisted of arguments similar to those
presented at the first hearing, i.e., that his use of the range at his
previously established rate and the good condition of the range and
his cattle under such use demonstrated that the range could carry
more than what the range survey showed.' The hearing examiner held
that the issue had been disposed of by the Department's first decision
and that in any event the evidence did not 'show why or in what way
the range survey was in error or what the carrying capacity of the
area should be.
Such evidence is necessary before a determination of grazing capacity will be made. N. J. Meag1erand Companyet al., A-30612 (Decenber i 2, 1966); Aelcn Adamas, A-30406 (November 1, 1965).' We
concur in the hearing examiner's conclusion that the appellant's evidece does not demonstrate error in the determination of the carrying
'capacity of the range as shown in the range survey upon which the
district manager relied in awarding grazing privileges.2
The second issue in the appeal concerns the disposition of grazing
privileges on part of one and all of three disconnected tracts, lying
along the shoreline of the Fort Peck reservoir, which were transferred
in 1962 from the Department of Defense to the Department of the
Interior for the purpose of administering them for grazing (Tr. 54).
The grazing capacity of the tracts is as follows: No. 398-27 AUM's ;3
No. 452-12 AUIM's; No. 518-7 AUM's; and No. 520-14 AUM's (Tr.
52-55). The district manager awarded tracts 518, 520, and 452 to
Henning, the hearing examiner found they should go to Lawrence
Edwards, and the Acting Chief held that a hearing was necessary to
1This
conclusion makes it unnecessary to decide whether the ntroduction of evidence
bearing on the grazing capacity of the range should have been permitted. However, it is
our view that the evidence was properly admitted. The licenses issued appellant and other
cattle and sheep operators were issued annually. Thus, there is the possibility that the
condition of the range may have changed so that a range survey made in 1954 would no
longer be valid in 1967. While a licensee cannot relitigate issues that have been settled in
prior proceedings, 43 CPR 1853.1 (d), he ought always to be allowed to show what current
conditions are and how they affect his rights to grazing privileges.
2We may note that appellant's argument that his continued use of the range at his previously authorized rate shows that the range can handle such use ignores the fact that
other users have been operating with a 24 percent reduced rate. Also, it ignores his own
testimony that there is forage available between the high and low water marks of the Port
Peck reservoir which is used by the livestock but is not included in the area of the range
survey (Tr. 126-128; 96-99). The availability of this forage would fluctuate with the
water level.
Edwards and Henning have agreed that neither has any interest in the larger portion
of tract 398, 201 acres, which Is separated by an arm of the reservoir from the smaller
portion of it, 43 acres, adjoining their grazing area. The larger portion Is the area which
Boughton wants to lease.
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determine who should have them. The-available portion of tract 398 has
apparently not been awarded at all (Tr. 52-54), but the examiner
concluded that it should be awarded to the appellant.
The pertinent regulation provides:
**

Any land within the exterior boundaries: of a grazing district made avail-

able for administration by the Bureau of Land Management * * *, after the
grazing privileges in the area embracing the land have been adjudicated, will
be administered in accordance with customary use so far as such administration
may be practicable and consistent with good range mana ement. 43 CFR 4111.
3-2 (d) (1).

The State Director in a memorandum dated May 5, 1961 (Exhibit
G-2), instructed the 3 district managers in' whose districts tracts such
as these were situated to award grazing privileges to those who had
leased them from the Corps of Engineers under one year leases terminating February 28, 1961.It appears that tract 452 was leased to ing
Edwards in 1960-1961while tracts 518 and 520 were leased to Minnie
King. Lawrence Edwards claims that he used the three tracts in the
crucial year under sublease from or agreement with the lessees.'Henning contends that as part of his purchase of the King ranch in January 1960,the Kings (Minnie and Kenneth)' assigned to him the preference to have grazing privileges in tracts 51S and 520. He says that
Lawrence Edwards' use cannot be recognized because it was made
without the consent of the lessor, which;is' required undersection 6 of
the lease before the lessee can transfer, assign, sublet or grant any
interest in the premises. As the hearing examiner pointed out, there
is some question that a use for one grazing season would constitute

customary use" within the meaning of the regulation. It is not, however, necessary to decide that issue since it does not seem relevant here.

If Lawrence Edwards does not qualify because his sublessors did not
obtain approval of the sublease to him, it would seem that Henning is
equally disqualified because 'he 'has offered no evidence that the lessor

consented to the transfer of the leases to him, assuming that they were
conveyed to him as part of the sale of the King ranch.
Furthermore, the amount of grazing privileges to be disposed of
is quite
q
small-33 AUM's on the three whole tracts plus perhaps 4 on
the partial tract. The appellant and Henning appear to be the only
ones concerned. It would seem that in the circumstances an allocation on the basis of good range practices would be preferable to attempting to distribute the privileges on an analysis of either the legal'
ity of the subleases or the hapehance of use in one year when apparently actual' use has been made in prior years by all those who had
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privileges in the area (Tr. 104-105). In fact, an attempt to apply the
one-year customary use standard fixed in the State Director's memorandum of May 5, 1961,would lead nowhere if it is assumed that the
subleases to appellant and the transfer to Hennings canmot be considered because they were not approved. The memorandum establishes
"customary use" as "that use made by the livestock operations of the
lessee whose [one-yearl lease terminated

February 28, 1961." Where

the lessee sublet his leased area during that Iyear, he obviously had no
livestock operation on the land which could establish a "customary
use." The only livestock operation during the period would have to
be that of the sublessee or transferee, but if his operations cannot be
considered because the sublease or transfer was not approved, then
there was no customary use within the purview of the State Director's
memorandum. In the circumstances, the use to be made of the land
would have to be determined in accordance with the general language,
of the applicable regulation quoted earlier. That regulation, it will be
noted, provides for disposal in accordance with customary use only
where it will "be practical and consistent with good range management." Therefore, the Acting Chief's direction that the case be remanded. for a hearing on. the issue of customary use is set aside..
On the basis of prior use by the King Ranch, now held by Henning,
and the location of the tracts it is concluded that tracts 518 and 520
should be, and they are awarded to Henning while the grazing privileges on tract 452 and the disputed portion of tract 398 are awarded to
Lawrence Edwards.
Lawrence Edwards has also appealed to the Secretary of the Interior
from a decision dated July 13, 1966, of the Acting Chief,, Office of
Appeals and Hearings, Bureau of Land Management, affirming the
dismissal by a hearing examiner of his appeal from a decision of the
range manager, dated January 24,1966, and supplemented February 3,.
1966, denying his application for grazing privileges for the 1966 sea-son.

The allocation to Edwards was the same as that made in prior years,
which was tlhe subject of the appeal just discussed. Edwards says that
his appeal is based on the same issues involved in the first appeal. and
is made to keep the issues alive and to prevent his claims from becoming
moot. His appeal was dismissed on the grounds that it raises only
issues which were adjudicated in a proceeding involving the same
privileges, parties, and base property. The district manager allowed;
Edwards 580 AUM's, but pointed out that this amount was in excess
of the grazing capacity of the Federal range to be used but was allowed
pending final disposition of his earlier appeal.

1]

:

125

145JLESTER J. HAMET1

- - .-.::

We need not now consider whether appellant was required to appeal
from the district manager's decision to protect his pending appeal from
a similar decision for a prior year. Edwards relies upon the same
grounds in this appeal as he did in the earlier one, and his contentions
have been carefully considered in the first'part of this decision. The
year for which hehas appealed is past and the issues moot as to that
year. Future applications will be adjudicated in light of this decision.
The appeal is considered as having been combined with the first one and
is disposed of in the same way.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
the decision of the Bureau of Land Management dated June 27, 1966,is
affirmed in part and reversed in part and its decision of July 13, 1966,
is vacated.
ERNEST F. How,

AssistcntSolioitor.
-

X-

A-30745

LESTER J. HAMEL
Decided May 8, 1967

Color or Claim of Title.: Generally-Words and Phrases
A color of title claim cannot be initiated on land withdrawn pursuant to a

statute granting land in aid of construction of a railroad such land is not
"public land" within the meaning of the Color of Title Act.
Color or Claim of Title: Good Faith
Land ceases to be held in good faith in peaceful. adverse possession under
the Color of Title Act when the holder-learns that he does not have title to

the land.
Railroad Grant Lands
Legal title, although not record title, to granted lands passes to a railroad
under a railroad land. grant act upon the filing of a map of definite location
of the railroad and such title is subject to divestiture by adverse possession
under state laws prior' to the issuance of patent to the'granted lands.

Railroad Grant Lands
Where a railroad has lost title to granted but unpatented lands as a result
of adverse possession, a release filed by the railroad pursuant to the Transportation Act of 1940 reconveys or relinquishes nothing to the United States.
Railroad, Grant Lands

Although the title of a railroad to unpatented granted land may have been
extinguished by adverse possession, the Depaitment has no authority in the
absence; of legislation to issue a patent to the land to the adverse possessor.
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APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Lester J. Hamel has appealed to the Secretary of the Interior from
a decision dated September 21,,1966, by the Acting Chief, Office of
Appeals and.Hearings, Bureau of Land Management, which affirmed a
decision of the Sacramento land officerejecting his class 1 claim.under
the Color of Title Act, as amended, 43 U.S.C., §§1068-1068b,(1964), for
lot 9, sec. 15, T. 8 N., N. 2 E., M.D.M.'X
Section 1 of the act, as amended, 43 U.S.C. § 1068 (1964), provides in

pertinent part as follows:
* * * the Secretary of the Interior (a) shall, whenever it shall be shown to
his satisfaction that a tract of public land has been held in good faith and in
peaceful, adverse, possession by a claimant, his ancestors or grantors, under
claim or color of title for more than twenty years * * issue a patent * *

In his application, which was filed on March 23, 1964, lamel traced
his chain, of title back to a deed to a predecessor which was executed
on September 15, 1919.He stated that he first learned that he did not
have title to the land on April 13, 1959.
The land officerejected his application in a decision dated April 22,
1966. The reason given was that pursuant to a letter dated December'
23, 1864, from the Commissioner of the General Land Office to the
register and receiver of the land office at Malysville, California, the
entire township in which lot 9, section 15, is situated was withdrawn
for the purposes of the act of July 1, 1862, 12 Stat. 489, as amended
by the act of July 2,1864, 13 Stat. 356. These statutes granted to the
Central Pacific Railroad Company certain odd-numbered sections of
land within certain limits on each side of a line of railroad to be built
by the company across California. The statutes provided that the company must designate the general route of the road and file a map of it
in the Department* to whereupon the Secretary
of the Interior shall cause the lands within
twenty-five, miles of said designated route or routes to be withdrawn from
preemption, private entry, and sale * * t. 12 Stat. 493, 13 Stat. 358.
*

The withdrawal that was directed on December 23, 1864,was made pursuant to this provision.
The land officestated that title to lot 9, sec. 15, presumptively vested
in the railroad when the road location was definitely fixed; however, no
1 Hamel previously filed a class 2 claim under the same statute for the same land. It
was finally rejected by a Departmental decision dated September 17 1962 (A-28830). Hlamel
brought an action to have the decision reviewed, but the action was dismissed on the
ground that action on class 2 claims is committed to the discretion of the Secretary and
therefore is not. subject to judicial review. Hamel v. elson, 226 F. Supp. 96 (ND. Calif.
1963). The court contrasted action.on class
claims, which. the court characterized as
anaory.
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patent was ever issued to the railroad or any list or selection of the land
by the railroad approved. Consequently, whatever interest the railroad
had in the land was relinquished when it filed on October 28, 1940, a
release pursuant to section 321 (b), Title III, of the Transportation Act
of 1940,49 U.S.C.
28,1940.

§ 65 (1964). The release was approved on December

Subsequently, on April 14,1953, the Secretary issued an order which,
reciting that claims to certain described lands, including lot 9, sec. 15,
within the limits of grants to certain railroads had been released, made
the lands "available for disposal, use and management under the public land laws * *" in accordance with a time schedule set forth in the
order. 18 F.R. 2378.

The land officeheld that a valid color of title claim could be initiated
only from December 28, 1940,when the railroad's release was approved,
or from the times specified in the order of April 14, 1953, and that in
either event, since Hamel learned that he did not have title on April 13,
1959,the 20-year period of adverse possession required by the Color of
Title Act could not have elapsed. It therefore rejected Hamel's application for this reason.
In his appeal to the Director, Hamel questioned the conclusion that
the Color of Title Act does not apply to railroadgrant lands for which
patent has never been requested by the railroad. He also questioned the
assumption that the 20-year period must have run entirely after 1940
or 1953 and the relevance of his becoming aware in 1959.that the Government claimed the land. As an alternate ground, Hamel asserted that
the railroad had acquired vested rights in the land which could-not be
defeated by inaction in the-issuance of the patent to the company, that
he and his predecessors extinguished the railroad's rights by adverse
possession long before 1940, and that the release executed by the railroad in that year could not affect his rights.
In its decision, which is the subject of this appeal, the Office of
Appeals and Hearings agreed that the railroad had rights to lot 9,
sec. 15, prior to filing its release but held that it never had legal title,
which at all times remained in the United States, and that all interests
of the railroad reverted to the United States when the release was filed.
The Officeconcluded that neither Hamel nor his predecessors could at
any time have acquired the legal title 'to lot 9, sec. 15, by adverse
possession.

-V

-The Officeof Appeals and Hearings held, as to Hamel's claim u-der
the Color of Title Act, that the. act applies only -to vacant, unappropriated public land, that the land in question was not public land when

128

DECISIONS

OF THE

DEPARTMENT

OF THE

INTERIOR

[74 I.D.

Hamel's claim was initated on September 15, 1919, having been with-

drawn for railroad purposes, and that the land was not subject to the
act until it was restored to public domain status by the order of April
14, 1953.It held too that the statute requires an adverse possession to
be in good faith and that Hamel's good faith possession terminated
when he learned on April 13, 1959,that title was in the United States.
In his current appeal Hamel incorporates the contentions he made
on his prior appeal and emphasizes his contention that by his adverse
possession he in effect stepped into the shoes of the railroad and is
entitled to the issuance of a patent as a ministerial act.
Hamel's alternate contentions are, of course, inconsistent with each
other. His argument as to adverse possession against the railroad
amounts to an assertion that he is the successor in interest of the railroad and stands in the position that the railroad occupied prior to the
filing of its release. The railroad's position at that time was that of a
grantee of public land who had the right to have the grant confirmed
by the issuance of a patent, and not that of a color of title claimant who
has no rights other than those conferred by the IColorof Title Act. The
conditions for securing legal title under the railroad grant statutes and
under the Color of Title Act were and are completely different.
This case originated with Hamel's filing a class 1-claim under the
Color of Title Act and his successiveappeals have been taken from the
rejection; of his claim. There is no question but that the rejection was
proper since Hamel's claim clearly does not meet the requirements of
the statute.: Te statute recognizes only a claim to a tract of "public
land." The term "public Iand" as used in the statute does not include
withdrawn land.See Beaver v. United States 350 F. 2d 5, 10, 12 (9th
Cfir. 1965)-.;'ocitor's opion 72 I.D. 409 (1965). The Department
hasf held repeatedly that a color 'offtitle claim cannot be initiated on
withdrawn land. ClaudeAt. Williaims, Jr. et at., A-29928 (March 26,
1964), and the numerous cases therein cited. Since lot 9, sec. 15, had
long been withdrawn for railroad purposes at the time when Hamel's
predecessor first acquired color of title to the tract by virtue of the
deed executed on September 15, 1919,a color of title claim could not be
initiated until the land was restored to public land status.
The 'approval of the release filed by .the Central Pacific Railroad
Company pursuant to the Transportation Act of 1940lifted the withdrawal 'of the lands released and restored them to the' status of vacant,
unappropriated public lands, subject only to other withdrawals Earl
Creoelouis Hall, 58 I.D. 557 (1943); Floyd Hamilton, 60 I.D. 194
(1948). However, this did not automatically make them subject to
disposal under the public land laws. They were not available for such
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disposal until some. .further step was taken. Id. Such action was not
taken, until the ,secretary's order of April 14, 1953. There may be a
cuestioiiwhether the iuitiation of a color of title claim must wait upon
suchaction orsan be made following approval of a release. Howaver, it
is not necessary to decide this question, for even if Hamel's claimlcould
be. considered as originating

on December 28, 1940,: he did not have

the requisite 20 years of good faith adverse possession thereafter..
The Color of Title Act requires the holding of a tract of public land
".'n good faith" in peaceful adverse possession for more than 20 years.
There can be no holding in good faith- where the holder knows that he
tdoesnot have title. ewshaw v. Ellmeker, 56 I.D. 241 (1937); Nora
Beatrice Kelley Howerton, 71 I.D.: 429 (1964). To meet the require
ilmentsof the statute there must have been an unbroken chain of holding
for more than 20 years before the claimant learns of his defect. in title.
PrenAtissE.Fuxlow, 70 I.D. 500: (1963). Hamel learned of his lack of
title on August 13, 19,9, less than 20 years after December28,. 1940.
Apparently recognizing his inability to qualify, under the Color of
Title Act, Hamel has stressed on this appeal his assertion that he has
cquired ,by adverse possession the, railroad's rights to lot 9, 'sec. 15,
as they existed pri.or to the filing of the release. He contends therefore
that the issLance of iapatent to him is a ministerial action which cannot
be withheld.;

*Hamel.concedes,that his case "is a novel one perhaps." It is.indeed.
Although.,the

law: on. some aspects of his case seems to be_.well-estab-

lished -it' appears to. be deficient in respects necessary to solve his
prqoblem.X,;;..:;.
::,
0-b
.D
h
.The Supreme, Court has held in several cases that title may be
acquired by adverse possession to lands granted to railroads in aid of
construction of their lines. Toltee Ranch Company v.. Cook, 191 U.S.
532, (1903) ;.Iowa.Railroad Land Co. v. Blunie'r, 206 U.S. 482 (1907);
Missouri Valley Land Co. v.-Wiese, 208 US..: 234. (1908). The Toltec

case, in fact, involved the same statutory grant to the Central Pacific
Railroad. Company that is involved here. The rationale of.the cases is
that upon the..definite location of the line of the roads, "legal title, as
distinguished from an equitable pr inchoate interest" to the granted:
lands passed.to the railroads. Deseret Salt Co. v., Tarpey, 142 U.S. 241,
.249 (1891) Issuance of patent was not necessary to transfer the title.
A patent would simply be evidence that.the grantee had complied with'
the conditions of' the grant and would be afdeed of further assurance
of his title.- Id., 251. The 'title that passed to the railroad prior to
issuance of a patent was sufficient to enable it to briing an action in
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ejectment to oust one in adverse possession of the land. Hence, the
statute of limitations would run against the railroad by one 'inadverse
possession of the 'railroad's land. Adves6 possession, therefore, may
be said'to transfer 'the title as effeaally
as 'a conveyance fr'omthe
owner; it may 'be considered as tantamount to 'a conveyance. TbZtec

Ranch
v. Cook supra at 538.;
'It follows from these ruling that Hlamel's piedecessors could have
acquired itle by adverse possession to lot 9, sec.41', after the map of
definite liocation of the'Central Pacific Railroad Cornpany's line was
filed,' apparently soime time'in' 1864. Assumin'g that they'did, they
wotild have divested the railroad of its legal' title to that tract as effe&
tively as if the railroad had conveyed lot 9 to them. If this were so, the
railroad had no interest left'^inthe land which it could have reconveyed
or relinquished to the United'iStatesby the release 'that it filed on
aO.

October

28, 1940.

'Assuming still that Hamel's predecessors had acquired the railroad's
title to lot 9 by adverse possession, what was the effect of that action as
against the United' States, hich still has the record title? The'
Supreme Court cases cited did not treach 'this question since; in those
cases the lands involved had been patented or certified ('the equivalent
of patenting) to the railroads or their successors and the controve'rsies
were between the adverse claimants and the holders of record title to
the lands. There is an indication in the Wiese case, sUpra,that' the
Department could not affect the title 'of the adverse possessors once it
was perfected. In that case the tract involved was in the overlapping
grants to the-Union Pacific Railroad Company and the Sioux City
and Pacific Railroad Company. In 1882 Union Pacific sold the tract
to John Japp who went into adverse possession of the land until 1891
when he sold the land to Wiese. Wiese continued the adverse possesE
sion, completing the ten years of adverse possession required under
State law to acquire title to the land. After sundry actions pertaining
to the tract, the Department first erroneously issued a patent in 1897
to the' Missouri Valley Land' Company as the' successor to the' Sioux
City railroad and then, upon a reconveyance; 'issued a patent in 1903
to Union Pacific and'the Missouri Valley Land Company, jointly.
Of these actions the court remarked:
,That the entry and holding of the land by Japp. * * under the purchase by
Japp in 1882 [from Union'Pacific], and the continued possession by Wiese after
he acquired' the land from Japp, should be deemed to have been adverse to- the
title and possession of the Sioux City Company, if tbe possession by Japwas not
that of a co-tenant, and such possession was unaffected by the proceedings had in
the land office subsequent to 1882, is not questioned. * **. Mssour[.Vlev
Land
Co. v. Wese,

208 U.S. 249 (1908).

"

1i0:
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The Supreme Court of Nebraska, Whosej udgiellt was affired' liad
said:
* :0D
X 0Defendants seek to excuse the laches of their grantor [Sioux ity railro ad] in asserting its clail to the land, by' alleging that, up to the time of the
final issuance of the patent, the land inz controversy was within the! excldsive
jurisdiction of the Land Departmentof the United 'States. If the .giant were one

which the Department,of the Interior had paramount authority to,determine, this.
contention would be well founded; but, as the grant in question was one in
praesenti and as the land in controversy was within the place limits and not

within the exceptions of the grant, the title of the general governmentw

fully
ks

divested by this grant, and any subsequent proceedings in the:Interior. Department should not and would not toll the statute of limitations. Tese y. Union
Pacific Ry., 108 N.W. 175, 177 (1906).

The only case that we have, fouid which ostensibly dealt with the
situation we have here, i.e., the assertior of title by adverse possession
to railroad grant lands record title to, which is still in: the Unitedt
States, is Phipps v. Stanfe, 222 Pac. 328, 336 (Ore.. 1924). The land
in controversy thete was included in .a grant to the Oregon and California Railroad Company and titlepassed 'to the railroad in 187T1
upon
the definite location of the road. At that time plaintiff's' predecessor
was alleged to have been in adverse possession of the land and to'havie
continued in such possession for moreithan 'the 10 year period required
by the Oregon lawon adverse possession.In 1916,because of violations
of the granting act, Congress passed the act of June 9, 1916,.revesting.
the United States with title to so much of'the granted'lands as-hadnot
been sold by the railroad prior to July 1,1913. IDefendant was allowed
by the land'officeto enter the tract in cdntroversy aszahomestead and he'
did, so on September 19, 1920. In his! defense against plaintiff's action
to. ejecthim, defendant contended that the United'States;by the terms
of the granting act retained paramount title to the land and that, upon
the assertion of title by the 1916act, plaintiff's title was destroyed.
Upon the authority of theiToltec, Biumer, and-WViesecases, spraj;
the Oregon Supreme Court held that, if plaintiff's allegations of 'adverse possession were true, his predecessor became vested in 1881 with
all the'title of. the railroad as completely as though thQ land had been
conveyed to him'by a deedfrom the railroad.It .followed, the court
said
t:'" * that. it was not the purpose nor within the power of Congress,' by the
enatment of the Ohamberlain-Ferris [1916] Act, to divest' plaintif of his coin
plete and perfect title to the land in question * * * and .revest the same in ithe
United States.
Plaintiff being vested with complete and absolute title to the land, the asserof jurisdiction
tion by the officers of the Land Department of' the United'States
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over the same is unauthorized and a nullity, and does not constitute any obstacle
to the exercise of the power and authority of the state courts to bear and determine this case.

Despite this positive language, the court did not purport to say what
should be done about the defendant's homestead entry. Of course, it
couldlnot have directed the land office or the Secretary, to cancel the:
entry,or to-issue a patent to the plaintiff since neither the Secretary
nor any'-of his' subordinates was a party in 'the case. Just what the
c+;~rt thought should be' done about clring 'the, entry of'record the
court did not say. In fact, however it appears that although the,court's
decision was issued on January 14 '1924,the tract in controversy had
been~ patented tothe defendant oft April'13, 1922 (Patent No. 858785,

Roseburg 012316). 'Moreover, on the subsequent remand of the case
in accordance with the court's decision, a udgment was rendered on
a verdict for the defendant finding that plaintiff's redecessors had
not established, title by adverse possession. Puhpas v. Stanciff, 245
Pac. 508 (re 1926).
We do not have then anyease dealing with lamel's situation, namely
an assertion of title by adverse possession 'to railroad grant lands
where record title to the land; remains in the United States. This situation'seems to present an insoluble problem. Hamel claims to have acquired the railroad's title by adverse possession. This, we have seen,
can be done; however, the acquisition of title to private property by
adverse -possession is a 'matter oflState law to be determined by' the
State Courts. Since-the railroad has by its release relinquished all
claim to: lot 9,' sec. 15, it'is not 'apparent how Hamel could bring an
action in' the' State courts against 'the' railroad now.' So far as this
Department is concerned, it has no 'authority to try the issue of adverse
possession between Hamel and the railroad; If the release had not been
filed, the 'Department might have been able to patent the 'land to the
railroad so that either Hamel'or the railroad could tay the title question in the State courts. But the release has' been filed so there is no
basis upon'which the Department-could now issue a patent to the railroad. If the Department were to issue a patent to some other applicant
under some other law, Hamel might be able to sue 'him in the State
courts on'the basis of hisasserted prior title by virtue of adverse possession. However, it is unlikely that any other person would wish to buy
a lawsuit by taing a patent 'to the land. It thus appears that there is
a. :darkI cloud on the title to lot 9 sec. 15, which precludes effective
disposition of the-land.'
In the circumstances.,since a clear judicial remedy seems to be lackig, it would appear that' a legisiatiye solution to the problem should
'

'
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be' sought. Suchi a solution should consider Hamel's possible interests
in the land.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DXM2.2A(4) (a) ; 24 F.R. 1348),
the decision appealed from is affirmed for the reasons stated in this
decision but the case is remanded to the Bureau of Land Management
for the consideration. and proposal of special legislation to resolve
the title problem as to lot.9, sec. 15.:
EDWAIRDW11TEINBERG,

Deputy S0licitor.
ELGINI A. McXENNIA, EXECUTRIX
ESTATE OF P. A. MoKENNA

A-30580

Decided icy

12, 1967

Oil and Gas Leases: Acquired Lands Leases
Where jurisdiction. over oil and gas deposits in land acquired by the United

States for military purposes has been transferred by the Department of

::

t

:

the Army to the' Secretary of the Interior and the land is later declared
surplus pursuant to the provisions of the Federal Property and Administrative Services Act of June 30, 1949, such oil and gas deposits are not subject to leasing under the Mineral Leasing Act for Aequired Lands because
that act excludes from leasing oil and gas: deposits in lands reported as
surplus.

Oil and Gas Leases: Acquired Lands Leases-Oil and Gas Leases: Discretion

*

!

to Lease-Secretary of the Interior

Where the Secretary has agreed to a plan to remove possible objections
to the authority of the General Services Administration to sell certain oil
and gas deposits and the deposits are disposed in accordance with the plan,
it is within his discretionary authority to reject offers to lease the deposits
under the Mineral Leasing Act for Acquired Lands, whether or not the sale
* was legally proper.

Oil andGasLeases: Acquired Lands Leases-Oil and Gas Leases: Discretioin
-to Lease-Secretary of the Interior
I;

0; XThe Secretary may in the exercise of his discretionary authority rejecti noncompetitive offers to lease oil and gas deposits in acquired lands if he ddtermines that leasing would be detrimental to the public interest without regard
to the propriety of the disposition of the deposits under another statute;
APPEAL FROM THE BUREAU OF LAND MANAGEMkENT

* Elgin A. McKenna, Eectrix, Estate of P. A. 1McKenna,.asa substitute for P. A. McKenna, deceased, wkhooriginally took the appeal,
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has appealed to the Secretary of the Interior from a decision dated
December 17, 1965, of the Director, Bureau of Land Management,
affirming the rejection of. 19 foncompetitive

offers to lease for oil and

gas filed by him pursuant to the Mineral Leasing Act for Acquired
Lands of August 7, 1947, 61 Stat. 913, 30 U.S.C. § 351 et eq. (1964),

.for lands in the former Camp Breckinridge Military Reservation area
in Kentucky on the ground that the Department of the Interior has
no jurisdiction over the oil and gas depsits.
The pertinent facts are not i dispute. The land applied for was
acquired by the United States in the 1940's for use as a military reservation. When oil began to be produced from lands adjacent to the
reservation and it was feared that the government land would be
subject to drainage of its oil and gas, the United States acted to protect its interests. The oil and gas could not be disposed of nder the
Mineral Leasing Act ffor'Acquired Lands (supra) because section 3
specifically excludes land set apart for military purposes from those
which the Secretary of the Interior may lease. The land was leasable,
however, under the inherent authority of the agency administering the
land, to protect the United States against loss by- drainage. 40 Ops.
Atty.' Gen 41 (194i). The Department of the Ainy agreeing that this
purpose could be best accomplished by the Secretary of the Interior,
:,thelatter, pursuint to authority vested in him by Executive Order No.
*9337ofApril 24, 1943,&F.R. 5516,issued-Public Land Order 729 dated
June 19, 1951, 16 :F.R. 6132,transferring jurisdiction over the oil and
,gas deposits from the Department of the Army to the Department of
the Interior.
This Department thereafter issued two leases covering a small
portion of the reservation, one in 1957 and the other in 1959.
' On December , 1962, it appears, the Department of the Army, no
loniger havin'g juse for it,:ieportedall of Camp Breckinridoe to the
General Servic~s Adlminstration as excessproperty.' General Services
Administration then declared it to be surplus on February 7, 1963.
On. August 27, 1964, General Services Administration requested this
Department not to issue any more:oil-and gas leases under the authority of Public Land Order No. 729. In a letter dated December 10, 1964,

to. Gneral Services'Administration,AdministrativeAssistant Secretary Beasley agreed, but asserted that the oil and gas deposits were still
within the jurisdiction of this Department and could not be declared
surplus before the Department found them to be excess
1 Federal Property and Administrative Services Act of June 30, 1949, § 202 (b), 63 Stat.
354, as amended, 40 U.S.C. 483 (b) (1964).
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'General Services Administration did not accept the Department's
view and offered the mineral interests in the lands; for sale by sealed
bids to be opened on April 15, 1965.

General Service Adninistration then, on December 21+1964, wrote
the Department that it felt Public Land Order No. 729 was no longer
effective, that the offering had been advertised, and that the Department's views might adversely affect the bidding or be regarded as
clouding the purchaser's title. General Services Administration therefore asked that Public Land 'Orer No. 729 be revoked.
In a memorandum to the Secretary, dated March 11 1965" the
Solicitor reviewed the issue and again concluded that Publik Land
Order No. 729 had transferred the oil and gas deposits to the Department, that the transfer was not limited in purpose or in time, and that
the oil and gas deposits could not be disposed of until the Department
had found them excessto its needs.
In the eourseof attempting to reconcile their divergent views, both
the Departiiient and General Services Administration came to believe
that if Public Land Order No. 729 were revoked it would terminate the
Department's jurisdiction over the tninerals regardless of which legal
view prevailed on the. surplus property question. Since General Serv-:
ices Administration desired to conclude the sales it had undertaken
and in order to remove any possible legal barrier to General Services
Administration's proceeding as it wished, Public Land Order No. 3706
(30. F.R. 7754) was' issued on June 11, 1965, revokingaPublic

Land

Order No. 729.and stating that the oil and gas deposits in the lands
would be administered by General Serices Administration pending
their disposal as surplus property.
the neantime,
mIn
McKenna filed 16 of his oil aid gas lease offers on
March' 16, 19'65, and 3 othiers'later. In a letter dated March 31, 1965,

McKenna notified General Services Administration of his offers and
in another 'of April 9, 1965, he 'proposed'that General' Sevi~es Administration notify'prospective bidders of his offers.'On April145,
1965, General Services Administration, through its General Counsel,
rejected his suggestion on the ground that it had legal authority to
'dispose?ofthe'oil 'aid' gas ihtaeets at issue.
i- :-''0;'''
':'
On July 9, 1965, General Services Adininistration announed the
acceptance of bids and the names of the s-ucceesful'bidders.Onithe same
day the Eastern S
States land officerejected McKe33na'soffers-on the
ground] that the'Departmentl no'longer had jurisdiction over the oil
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and gas deposits in the lands applied for and had, consequently, no
authority to lease them. From the Director's decision affirming the
land office,McKenna has taken this appeal to the Secretary.
Shortly after the land office decision this Department in a letter
dated July 15, 1965,to General Services Administratiot stated:
With respect to the Camp Breckinridge problem itself, we concluded, as you
know, that the Department should remove any basis for raising a legal question
as to the validity of those sales in which your agency decides to accept bids or
resell This was accomplished by the issuance on June 11 of an order revoking
Public Land Order 729 of June 19, 1951. In this connection, ' * * in view ofour revocation of Public Land Order 729, we recognize that. the responsibility'
for acceptance or rejection of bids lies with the General Services Administration:

A few days later, on July 21, 1965,the Department, in letter to
Congressman Carl Albert, reviewing the: Camp Breckinridge situation, wrote:
Since jurisdiction over oil and gas in the Breckinridge lands has been transferred to the General Services Administration, that agency has been authorized'
to dispose of those oil and gas deposits. * '>*

AR,*n

For these
Public Land
removed any
to proceed as

i

*0

n

*

-

*

f

s*-

*R

reasons * * * Under Secretary Carver, on June 11, 1965, issued,
Order 3706 (30 P.R. 7754), revoking Public Land Order 729. This:
possible legal barrier to General Services Admiflistration's ability
it wished.

''In his appeal McKenna argues that Public Land Order No. -729
transferred control of the oil and gas deposits from the Department
of the Army to the Department of the. Interior so that the Army's
subsequent declaration of "excess" did not encompass the oil and gas
deposits; that not until the oil and gas deposits were declared "excess"
by the Secretary of the Interior could General Services Administration
declare the oil and gas deposits "surplus"; that oncethe lands in ques-L
tion, were no longer "set apart for military or naval purposes," the oil
and gas deposits within them became subject to the Mineral Leasing
Act f or Acquired Lands, supra, and that they remain so notwithstanding the revocation of Public Land Order No. 729.; and,,that to permit
General Services Administration to dispose of the oil and gas, would
be in contravention of the Mineral. Leasing Act for -Acquired Lands:
and would exoeed the authority delegated by Congress.
Since the appellant has applied for acquired lands oil and gas leases,
his offers can be accepted only if the oil and gas. deposits are subject
to disposition under the Mineral Leasing Act for Acquired,Lands. He
contends that the deposits came under that act no later than December
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Z5,1962,the date the Army's report of-excess became final, and in support he quotes from. the Solicitor's opinion of March 1, 1965:
* * * once the land is no longer set apart for military or naval purposes and
until the oil and gas are found excess by this Department, the oil and gas will
-be subject to leasing under that Statute [Mineral Leasing Act for Acquired

Lands].

The appellant assumes that this statement contains a finding that the
lands were no longer set apart for military purposes. On the contrary
it makes no such finding. It limited itself to commenting on what
would be the result if that event occurred.
He recognizes, however, that from the creation of the reservation
:and up to at least that date, the Secretary had no authority to lease
the oil and gas deposits under that act, for, as we have seen, section 3

,of the act excludes from the deposits the Secretary may lease, "such
deposits in such acquired lands as are * * * set apart for military or
taval purposes."
He ignores, however, another provision at the beginning of the same

***** *

.section which provides:

'Except. where lands have been *
reported as surplus pursuant to the
provisions of the Surplus Property Act of October 3, 1944,[2] * * * all deposits of

-

oil

*

[and] gas

which are owned

* by the United States

and which are within the lands acquired by the United States * * * may be

leased by the Secretary * *

In other words, oil and gas deposits which are. within acquired lands
which have been declared'surplus are not subject to leasing under that
"act.As we have seen, the land in which the oil and gas deposits applied
for lie was declared surplus on February 7, 1963. From that day on
the Secretary had no authority to lease the oil and gas deposits under
'-that:act.3 Accordingly for this reason alone the rejection of the) appellant's offers was proper.4
2The Department has held that the 1944 act "was almost completely repealed and
-superseded by the Federal Property and Administrative Services Act of 1949 so that the
-disposal of surplus property is now done under the latter act. Since the 1949 act is sub-stantially a revision and continuation of the 1944 act so far as the disposition of the
surplus property of the United States is concerned, the Department has interpreted section
-h of the Mineral Leasing Act for Acquired Lands as excluding lands reported as surplus
under the 1949 act * * V" Duncan Miller, A-28949 (September 10, 1962).
3Furthetmore, it is by no means certain that in the period from December 5, 1962, to
February 7, 1963, the lands were still not. "set aside for military * * * purposes." All that
'happened on December 5, 1962, was the issuance of a final report declaring the land excess.
While such a declaration is a step necessary to the ultimate disposition of the land, it by
itself works no change in status of the land. Section 202(b) of the act of June 30, 1949,
-supra in. 1, provides that it shall be the duty of each executive agency to care for and
handle the property it reports as excess. The pertinent regulation provides that the holding
(Footnotes continued on page 18)
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There is another reason, however, for affirming the Director. The
Mineral Leasing Act for Acquired Lands, as does the Mineral Leasing
Act,6 leaves to the discretion of the Secretary the determination of
what oil and gas deposits are to be leased. Act of August T, 1947,supra,
sec. 3, 30.U.S.C. § 352 (1964); Pease v. Udall, 332 F. 2d 62 (9th Cir.
1964) ; Haley v. Seaton, 281 F. 2d 620, 623-626 (D.C. Cir. 1960). It is

*

our conclusion, that, even if the Secretary has authority to lease the
oil and gas deposits in accordance with appellant's offers, the offers
should be rejected in the exercise of the Secretary's discretionary

*

authority.
As we have seen, this Department and General Services Administration engaged in a lengthy exchange of views to determine which
one had authority to dispose of the oil and gas deposits in question.
Although the two agencies were unable to resolve that issue, it was
agreed that the revocation of Public Land Order No. 729 would remove
any basis for raising a legal question as to the validity of the sales
which General Services Administrationi desired to complete. Only
after the order was revoked did General Services Administration 'consummate the sales by accepting the bids. Having been'fully informed
of the disposition proposed by General Services Administration and
having, agreed that the Department could take an action .to remove
the legal issue, and having taken that step, this Department should
*not now issue leases which would purport

to dispose of the same de-

posits tootherpersoiis'underanotherstatute.''
Furtheimore, aside from the dispute over who had the legal authority to dispose of these'oil'and gas deposits, there was the question
of which method would best serve the publicinterest.'.
* In a letter dated March 2, 1966, to Senator Henry M. Jackson, the
Department wrote:
As a matter of policy, we have generally favored leasing rather than sale of
mineral resources underlying Federal lands, partly in the interest of consistency
with the policy established in the Mineral Leasing Act of 1920 and partly beagency, that is, the agency which has accountability for the property involved (41 CR
§ 101-47.103-7) "shall retain custody and accountability for excess and surplus real property * * * pending its transfer to a Federal agency for disposal."
Thus, while we need not decide the point, it may well be that the lands were still under
the jurisdiction of the Department of the Army and set apart for military purposes after
they were reported excess and even after they were declared surplus.
This conclusion is not inconsistent with the Department's view, that untii Public Land
Order No..729 was revoked and the lands reported as excess General Services Administration had no authority to dispose of the oil and gas deposits. The oil and gas deposits renained under the jurisdiction of the Secretary of the Interior, but he could lease them under
his inherent authority only to prevent loss to the nited States by drainage or threat of
drainage. Arnold B. ilbert Bco Petroleum orportion, A29123 (anuary 14, 1963)..
Act f February 25, 1920, sec. 17, as amended,; 77 Stat. 82 (
3O U.SC. 5226
396p)0,
(J964).
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cause of the difficulty in determining the extent and therefore the fair market
value of such deposits. Our, experience in this area has, of course,, related primarily to public domain lands where, for the most part, title to the surface remains in the United States during and after the period of mineral extraction.
We recognize that the situation might be different in 'the case of acquired lands
in process of disposal under surplus property procedures.
*

'5
A:

*

,.

;

T

;

.

*

;*a

.

*

.I

The bids which General Services Administration received' from the oil and
gas rights were' considerably higher than had been anticipated. Tuture revenues, if. Interior were to lease the deposits, were speculative. The bulk of the
lands offered by the General Services Administration had hot been! classified
as being on the known geologic structure of a producing oil or gas.field, nor
could they be under the existing conditions. Thus, Interior would not have been
able to lease the oil and gas competitively. Accordingly, no bonus payments
would have'*accrued to the Government if the decisions had been made to lease
the oil and gas.
'
In the face of divergent legal dpinions, the absence of.competition and bonus
payments for leasing, the impressive success of the sale procedure to date, and
other factors, the matter received further consideration in the Department. The
result, with Secretary Udall's ultimate approval, was a decision to facilitate the
General Sbrvices' Administration, sale by removing the principal teehnibal barrier. Accordingly, through the issuance of Public Land Order 3706, Public Land
Order 729 was revoked and the lands transferred to the administrative jurisdiction of' GSA. This action' had the- concurrence of'our Solicitor Asto its legal
sufficiency in permitting General Services Administration to proceed. By letter
of July 15, 1965, however,; Administrator Knott was advised of our continuing
concern over the legal uncertainties involved and-the need for furtherl joint
study of the policy issues: which would most certainly arise in future cases.

*~~~~
* *'.-!''
A,

.

X'

Entirely apart from legal or general policy considerations, this transaction
seems to us to have been fully justified and in the public interest from the stand-

point of prudent businessjudgment
t;S
(~

*

7

,*

AS;*

E'

-

g
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'
'

'
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'
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Consideration was given to renewing our objection, to General. Services Administration's sale proposal and. to proposing instead that legislative. authorization be sought for. competitive leasing. However, taking into account both the
uncertainties always attendant upon legislation and the absence of information upon which to estimate leasing revenue, it was, concluded that the Department would: not be warranted in continuing to oppose General Services Administration's acceptance of the bids it had received.

Thus it is clear that this Department had decided that it was hin
the public interest to allow General Services Administration to hndle the disposition of the oil;and gas. It is clear that the Department
had Concluded also that it would not be in the public interest in any
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event for the Department to have made the oil and gas deposits available for noncompetitive leasing.
Consequently, it having been concluded for both legal and policy
reasons that the Department ought not to attempt to lease the oil and
gas deposits, it is well within the Secretary's discretion to refuse to
issue leases now.

A somewhat similar problem was at issue in Pease v. Udall, su~pra.
There the Secretary had refused to issue noncompetitive oil and gas
leases to plaintiff under the Mineral Leasing Act, spra, for lands in
the Tyonek Reserve, an area withdrawn and reserved for the benefit
of Alaskan natives, but had decided instead to lease them competitively' pursuant to other authority. The District Court upheld the
rejection of plaintiff's offers on the ground that the land was not subject to. leasing under the Mineral Leasing Act but only in accordance
with the act of March 3, 1927, 44 Stat. 1347, 25 U.S.C. § 398 (1964),

an act providing for leasing of oil and gas deposits in reservations
or withdrawals created by Executive Order for Indian purposes. The
Court of Appeals held:
*Appellant contends, for reasons we need not discuss, that the Act of March
3, 1927, has no application to the Tyonek Reserve. Therefore, she, contends, those
lands are nreserved public lands as to which the Mineral Leasing Act applies.
Since she is the first qualifi6d applicant, she contends, she is entitled as a matter
of right to a lease without having to submit'to competitive bidding.
The initial difficulty with appellant's position-and which we find dispositiveis that the Mineral Leasing: Act has consistently been construed as leaving to
the Secretary, within his discretion, a determination as to what lands are to
be leased thereunder. Haley v. Seaton (D.C. Cir., 1960) 281 P. 2d 620, 623-626.
Here the determination of the Secretary, through the acting director of the
Bureau of Land Management was that "leasing of these reserved lands for oil
and gas exploration under the Mineral Leasing Act Would be inconsistent with
the public interest associated with the administration of the Tyonek Reserve."
Appellant protests that the Department has, by its decision to solicit competitive bids for the sale of leases, determined that these lands were to be leased.
Having made such a determination, appellant contends, the only question remaining. is as to the Art which properly controls the manner of leasing. If,
appellant contends the Mineral Leasing Act is the law which properly controls,
refusal of the Secretary to proceed under that Act is arbitrary.
'We disagree. We: reject at the outset appellant's complaint that she was not
informed in greater detail as to the grounds on which her petition was rejected.
This is not a case in which some other applicant was preferred. The policy of
the Department, in our view, was made clear that it did not choose to lease to
anyone under the Mineral Leasing Act.
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'In, our judgment the Secretary has discretion not tolease at all under that
Act (even though it be the only -Act applicable to leases in- this area) if it was
felt that such leasing would be detrimental to the public interest. Such a determi-

nation is not at all inconsistent with a determination that if such be legally

*

permissible the interests of natives and the public will- be: served by a sae of
leases conducted under the regulations relating to the. leasing of. Indian lands.
Such regulations include provisions not only, for competitive bidding, but for
the right of the Secretary to reject alls bids when he believes the:interests of
Indians will be best served by doing so. The difference in the, nature and: degree
of the public advantage which would result.from leasing under one or the other
authority is substantial and constitutes a valid consideration in the' exercise o1
discretion.
Irrespective bf the propriety or impropriety of the competitive sale of leases
under the Act'of March 3, 1927 (a question~-we do not here reach), appellant
then had no right to- compel a lease to her under'the Mineral Leasing Act. The
rejection of her application, for the reasons we have 'stated, cannot be held an
arbitrary: or otherwise improper exeriseof discretion.
i
.

Thus the.Department may properly in its discretion refuse to issue
leases to appellant because it believes leasing under the Mineral Leasing Act for Acquired Lands is not in: the public interest, irrespective
of the propriety of the sale of the oil and gas' deposits by General

ServicesAdhinistration.

--

-

We conclude, then,; that as a matter of lav and as a proper exercise
of discretion the appellant's offers were properly rejected.
Therefore, the decision of the Director of the Bureau of Land
Management is affirmed for the reasons herein stated.
STEWART L. fUJ

:

Secretary of the Interior.
DAVID W. HARPER

A-30719

ET AL.

Decided May 15, 1967

Mining Claims: Withdrawn Land-Withdrawals

and Reservations:

eect

of
Mining, claims located on land withdrawn from such entry are null and void
ab initio and will not be validated by the modification or revocation of
the order of withdrawal to open the land thereafter toimineral entry.
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Claims: Hearings

No hearing is required. to declare imining claims void ab intio where the
records of the Department showthat at-the time'of location of the elaims
the and wasnotopen tosuchlocatioi.
'
MxiningiClaims: Location
claim vests in the locator a present right of
mining
- The location of a valid
possession'and where, because land has been withdrawn from. such entry,
a locator can obtain no present interest in the land a iining location on
canbe only a nullity:
asuthlnd

Lands: Jurisdiction Over-Withdrawals
tt
-M0
:cretion-Pubiet
tions: Generally

and Rserva-

* Where, subsequent tocsurvey, landsi have formed by accretion in front of lots
which are part of anarei withdrawn from entry under the-pubtlic landlaws
placed'under the-adamnistrati-ve-jurisdiction of an agency of the Federal
''-and
the adininiitering agency, acquires -jurisdiction over the
li' Government,
accreted lands, and the lands become subjwectto the sameirestricted usage
as the lands-to which they are acreted.

Withdrawals and Reservations: Effect of
Lands -which have been withdrawn from entry under some or all of the publie
% land laws remain so withdrawn until the revocation or modification of the
order of withdrawal, and it is immaterial whether the lands are presently
* being, or have ever been, used for the purpose for which they were
withdrawn.:

Withdrawals aidReservations: Retocationand Restoration
Where an order revolng a withdrawal and restoring land to entry specifies,
that it is to be effective on a futire

date the 'status of 'the land remains

unchanged until that date, and the land remains, during the interval
betweti issuance' of the order and the effective date provided therein,
closedto the types 'f entry from which it has been withdrawn.
APPEAL flRO

Iavid W.Harper

THE BUJREAU OF LARD EANAGENENT

aziid Spit Associaother mmbms:oftlle.Peacock

tion have appealed to the Secretarv of the Interior from a decision
datedAugst 9, 1966,wheeby the Office f Appeals and Hig
afrmed a decision of the Oregon land
Bu.reauof Land MHanagemlent,
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otee declaring the Peacock Spit Nos. 1, 2, 3, 4,,6, 7.and 8 placer,
mining claims in se; 5, T. 9N.; R. 11 W., :W..Mer.,Washingto, null
and void zab:ito for the reason that the lands embraced by the claims
were not open to lbcation under the mining laws at the time of the
purported locations.
*The Peacock Spit Nos. 1 and 4 claims were located on: March 13, and

March 6, 1964, respectively, and the remaining- claims listed were
located on March 10, 1964. The claims were located by:-David W.
Harper and Robert Trumbull on lots 2, 3,4, and 5 sec..5, T.9 N., R. 11
W.orlands accreted thereto.:: By a decision dated. March,31,1965, the
land office declared: the claims null and void upon findings, that lots
2, 3, 4 and 5 were, at the time of the purported locations, included in a
reservation for. military and/or lighthouse purposes by Executive
Orders.of

February26,.

1852, and December 27, 1859 and were not

subject to the operation of the public land laws and that the jurisdiction over all lands formed by accretion in front of the withdrawn
lands vested in the
hereby barring mineral
location on the accreted lands, Citing'2lfyrte .Wk te, 56 I.D. 300 (1938)

2

VIn: appealing:to the Director, Bureau of Land Management, ap'pellants contended, in substance, that notice of the land officedecision
was not servedrupon all-of the owners of record, that the decision was,
therefore, tot binding upon such owners and that the: Bureau has
Waived its.right to declare their.interest. null and void or is estopped
1The Executive Order of February 26, 182, reserved the lands described "from sale or
grant,"' terms sufficiently broad to inclide disposition under the mining laws. Those laws
provide that all valuable.mineral deposits in lands belonging to the United States shall be
open to "exploration 'and purchase." 30 U.s.c. § 22 (1964).'
2 Subsequent to, the issuance of the land office decision of March 31, 1965, whidli-was
addressed-to' Harper' tud 'Trimbuiil, it was learned that Harper and Trumbull' had locted
the ciniras under a p'wet
attorhey executed by the'membdrs of' the Peaco'k Spit Assoda-'
ti6' which' authorte& Trumbull,; as' attorney in fact for the association,' to post, 'file and
record mining claims in his own name, or in his name and that of Harper, or in the naihe
of th'eassociation, and that by a quitclaim deed dated April 1, 1964, and filed for record
on May 8, 1964, Harper and Trumbul conveyed their interest in'the mining claims to
Jim Wasch; Walter L. West, Leonard Fl. Cason, David W. Harper, Andrew A. 11g,Franklin
W. Bls k; Jr.' cfailes J. Couturier, John Porter, Ralph Johnson, A. J. Dickes, Bernard
west, A. 'Victor R'dsenfeld, William RoAzelle,and Robert W. Trumbull, "as joint venturers in
a grobupknon as the PEACOCK SPIT ASSOCIATION." By a' decision dated May 18, 1965
eaib of' the named embers of the association was'notified of the determination 'made on
March'31,' 1965. Ain appeal to the Director, Bureau of Land Management, was filedin thenames of Harper and Trumbull only during the' interval between issuance of 'the two land
office decisii,'
andiio iappeal to' the Director w'as'filed by any'other member of the
'as'ociation. The present appeal, however, was filed in the names 'of all of the individuals
comprising the association.
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from doing so, that the lands upon which the claims were located were
open to such location after October 7, 1963, or that, in a ny event, the

claims were validated after April 7, 1964, by virtue Of Public Land
Order No. 3244' that either the claims located on lands in.,lots 2, 3, 4
and 5, as surveyed, are valid, or that the claims located on accreted
lands are valid, but that, since the land officemade no distinction between the two, all of the claims are valid, and that the Bureau does not
have jurisdiction or authority to declare the claims void. Appellants
subsequently requested a hearing on the issues.
The.Office of Appeals and Hearings held that, while the original
decision of March 31, 1965, did not name all of. the record owners of
thei claims, and jurisdiction was not thereby obtained over all of' the
owners, the amended decision of May 18,:1965,?did name all of the
record owners, each of whom was properly served-,and that the Bureau
had not waived or relinquished any jurisdiction to determine the
validity of the claims. It further found that the lands were not' available for mining location from and after October 7,.1963 (the date of
Public Land- Order No. 3244), that there' was' no difference in the
status of the lands in, the lots as originally surveyed and the accretions
thereto, that Public Land Order No. 3241.*didnot validate the claims
from and. after April 7, 1964, but that, in order to validate invalid
locations,'it would have been necessary to relocate the claim'after the
lands upon which they were situated were opened' t such location,
and that the Bureau does lave authority to determine the validity of
unpatented mining claims located -on land, title to which is'-in' the
United States. The Officeof Appeals and, Hearings denied appellants'
request for a hearing for the reason that a hearing is not necessary to
a Public Land Order No. 3244 of October 7, 1963 (28 F.R. 10973), revoked-the Executive
Orders of February 26, 1852, and December 27, 1859,,insofar as tey affected certain lands
in secs. 4 and 5, T. 9 N., R. 11 W., including the landsin question, and provided in pertinent

partthat:

"3. Until 10:00 a.m. on April 7, 1964, the, State. of Washington shall have a preferred
right of application to select the lands in accordance with- the provisions, of subsection
(c) of section 2 of the Act of August 27, 1958 (72 Stat. 92S; 43 U.S.C. secs. 851, 852).
"4. This order shall not otherwise be effective to cehangethe status of. the lands until
10:00 a.m. on April 7, 1964. At that time the said lands shall beopen to operation of the
public land laws generally, subject to valid existing rights, the requirements of applicable
law, and the provisions of any existing withdrawals. All valid applications except preference
right applications from the State of Washington received. prior to 10:00 a.m. on! April 7,
1964 will be considered as simultaneously filed at.that time.
.
.
"5. The lands have been open to7applications and offers under the. mineral leasing laws.
They will be, open to location under the United. States mining laws at 10 :00 a.m. on
April 7, 1964."
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declare a miling claim void ab indtio where the records of the Department show that at the time of location of the clain the land upon which
the claimwas located as not op.ento such lotion, citing The Diredge
CorpWoraion, 64 I.D. 368 (1957), 65 I.D. 336 (1958) aff'd in Dredge
Corporation v. Penny!, 362 F. 2d 889 (9th Cir. 19.66).

The principles of law governing the attempted location of a mining
claim on land closed to mineral entr y are quite simply stated and have
been frequently repeated. A mining claim located on land which is not
open to such location confers no rights on the locator and is properly
declared null and void db initio, and where the records of this Department show that land was not6oPento mining location at the time such
a location was attempted, a hearing is not required to establish the
invalidity of the claim.The Dredge Corporation, .supra; Ernest Smith,
A-29590 (August 2, 1963.); Metaline Contact ines et al., A-29707
(December 11, 1963); Robert K. Foster et al., A-29857 (June 15,
1964),.and cases cited, aff'd. in Foster v. Jensen, Civil No. 6.4-1110WM, in the United States District Court for the Southern District of
California (September 13, 1966). Moreover, the subsequent revocation
or modification of' the order withdrawing land from mineral entry,
and the restoration of the land to entry under the mining laws, will
not validate a claim located while the land was closed to location,
although the locator may be at liberty to locate a new claim. Howard
Tv.' Baisley, A-27920 (June 15, 1959) Flora B. Peterson, A-28193
(March 28, 1960)); California Allwvial Mining Corporation, A-29806
(November 13, 1963); Betty J. Fuller, Luella M. Strother, A-30218
(July 13, 1964). Where an order revoking or modifying a withdrawal
and restoring land to entry specifiesthat it is to be effective on a future
date, the status of the land remains unchanged until that date, and the
land remains, during the interval between issuance of the order and
the effective date 'provided therein, closed t the types of entries fom
which it has been withdrawn. Mary E. Brown, 62 I.D. 107 (1955).
Finally, where.,'subsequent to survey, lands have fbrmed by accretion
in froit of l0ts which are part of an area withdrawn from entry'under
the public land laws and placed under the administrative jurisdiction
of an agency of the Federal Government, the administering agency
acquires jurisdiction over -the acreted lands, and the.'landst become
subject to the same restricted usage as the lands to which they are
accreted. Myrtle White, supra.X -

265-758--67-4
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When the foregoing principles are applied in the present case to
mining claims on lands and accretions thereto withdrawn from operation of the public land laws for military purposes, which claimswere
located subsequent to the issuace of an order, opeiing 'the lands to
entry under the mining laws, but prior to the effe6tivedate of .the 6rder;
the Bureau's condlusioniswith respect to the validity of those claims
and the rights of the claimants seem obvious and inesc'apabl . Nevertheless, appellants argue with' vigor iandati length,' and with.some
novel interpretations of law, that their' claims are excepted from the
efects of the rules just set forth.
In their present appeal appellants contend, in substance, that: X
(1) There has been subtaliti alcompliance with all of the applicable
statutes and orders, and, under the facts shown to exist here, the laws
and orders should be liberally construed to validate all of the claims
in
question;
'(2) (a) Lands in military reservations were opened to operation of
0;
the mining laws by section 6 of the act of February ;28,1958,43 U.S.C.
§ 158 (1964),or, in the alternative,,
(b) the validity of the claims should be upheld where the lands
ceased.to be used, or.were never used, for the purpose for which'they
were reserved or for.,any remotely; related purpose;
(3) The locations should be considered as suspended pendingsrestoration by Public Land Order No. 3244 of land subject to that order; or
(4) The locations should be regarded as valid simultaneously filed
applications to be acted upon when the lands. become available, for
mineral location;
,
(5) The Bureau breached its discretion in failing to, allow a hearing
to discover, essential, facts which were not known or resolved at the
time the previous decisions were issued; and.
(6) The appeals, of Tmbull and Harper amountedto appeals by
all of the individuals constituting the association.,
Appellants' initial point,that the mininglaws should be liberally
construed to recognize their "substantial compliance".with the requirements for valid locations, is patently unsound. If the lands in question
were not open to' mining location at the time of appellants' purported
locations, there was no possible way that the appellants could'comply
with"the 'requirements for locating a claim on those lands, to say
nothing of "substantially co plying." The cases cited in support of
this proposition are quite irrelevant to the facts -of the present case.
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Appellants' second contention appears to have an air of plauslblity.
However, it is not able to! bear any degree of scrutiny.. Appelants
acknowledge that lands which are reserved for- a. special public or
governmental use are no longer subject to digpbs'al wnder the public
' on'l ands
"withhwich are
land laws,and thai mining.cl aims tnp
,drawn from mineral entry are properly declared void, aS inqti. B'ut
in thisinstance, they contend,,Congress has, provided an eiception to
the general rule in section,6 of the act of February28, 1958 (72 Stat.
30), supra,'whichprovidesthat'
All withdrawals or reservations of public lands for. the use of any agency of
the Department of Defense, except lands withdrawn or.reserved specifically .as
reserves, heretofore or hereafter
naval petroleum, naval oil shale, or acoal
made by the United Sttes, shall bedemed to be subject to the condition that
all minerals, inluding oil and gas, in the lands* so withdrawn or reserved are
under the jurisdiction of the' Secretary of the Interior: and there shall he no
disposition of, or exploration for, .any minerals in such lands except under the
applicable public land mining and. mineral. leasing laws: .Provided, .That no
disposition of, or exploration for,, any minerals insuch lands shall be made
where the' Secretary 'of Defense, after consultation with the Secretary of the
Interior, determines that such disposition or; exploration is inconsistent with thmilitary use of the lands'so withdrawn or reserved.'

contendthat the effect of this statute was to open to min0Appellants
0
eral exploration''anid'disposition all lands withdrawn for military purposes except in such instances as the Secretary of Defense, after conof the Interior,' 'deterl ed that su h dissultation with the. Seret
position would be inconsistent with the military use o the withdrawn
lands.; Since there is no evidence: here. of such joint determination,: it is

.
argued, the lands in question-wvereopened to mining entry.,: ,
,Appellants interpretation of the statute is not supported- by the
istatutory language-itself, ,nd the magnitude of their err oris readily
disblosed by the legislative history of theact. ,In, explaining the. purpose of this particular provisions the Senate Committee on Interior and
Insular Affairs stated that:
Fihally, the reported'measurelpr6vides,in section 6, that all'minerals in withdrawn or reserved public lands--except lands withdrawn or reserved specifically
as dnavalpetroleum, naval, oil shale, or, naval coal reserves are under the jurisdiction of the Secretary of the Interior, and that no disposition thereof shall be
made except under-:
*
*the applicable public lad mining and mineral leasinjg laws.'
Read together with. ther committee. findings above respecting the Defense posi-
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tion on petroleum resources, the object and purpose of this section are clear. Until
the presentCaion by Defense witnesses on petroleum. reserves, and theleect of the
prospectivetairspace withdrawal on pending applications for-riestriction of outer
Continental Shelf lands; committee members had believed there was universal
agreement that responsibility -for disposition. -of minerals, in withdrawn or
reserved public lands was exclusively vested in the Secretary of the. InteriorE actmeat. of this section into law actually constitutes a restatement of the law
as t is toda in the view of the committeeand the Department of the Interior. In
short, as declared- above, the provisions of- section 6 of the'reported bill will serve
to remove whatever doubtsmiay exist, if any, as-to the laws which govern the disposal of or exploration for, any and all minerals, including oil and gas, in public
lands of the United States heretofore or hereafter withdrawn or reserved by the
United States for the use of defense agencies. 2 U.S. Code Cong. & AId.News 2244

(1958)--(Italics added).

-

-

-

-

-

-

-:

Little'nuioreneed be said in elanatin'of 'the provision.
The same argument.. that appellants make was -rejected by: the
Department shortly after the 1958act was enacted. The argumaentthen
was addressed to the availability of withdrawn- land for oil and gas
leasing as a result of the 1958act, the withdrawn lfandtheretofore having been W-ithdrawn
from miineral leasing. The Departrent held that
the statute did not open to mineral leasig lnd which previously had
been withdrawn from leasing. B, L. Haviaide, Jr., 66 J.D. 272 (1959).
Appellants acknowledge that the "legislative reports do not detail
what procedure is necessary for such lands to become subject to the:
public land laws and under what circumstances." In this appellants
are entirely correct. In view of the explanatio 'given, however, it is
clear that the procedure is the same as that which preceded. the 1958:
act. That is, an order withdrawing land from mineral entry may beI
revoked by an order of equal efficacyrestoring the land to such entry.
It is neither contended here-that-such an order was issued prior to Public Land Order No. 3244,spra, which did not open the land to mineral
location until April 7, 1964,nor has it been suggested that the withdrawal orders did not, at the outset, remove the lands fom'operation
of the mining; laws of the United States. Cf. Frank M. Whitenack,
A-28206 (March 29,1960).

-

'

In the alternative, appellants contend that, even without the benefit
of a formal- order of rvocation or restoration, the!lands :in:question.
became subject to mining entry when they were no-longer used or
needed for the purpose for which they were withdrawn. The decisions
relied upon..asauthority for this proposition. not only fail to support
appellants position, but they remove therefrom such support as appellants may have supposed their reasoning to provide. In Robert K.
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Foster et al., supra, one of the cases cited by appellants, the Department
Theld tha. a mining claim located on land within a first-form reclamation withdrawal was null and void where theland had not been opened
to mining entry at the time of 'location, even though the Commissioner
of Reclamation had previously authorized the. revocation of the withdrawal. In that case it'.appeared that at the time of location of the
mining claim the land was neither needed for the purpose for which it
had-been withdrawn nor had it ever been used for that purpose. Thus,
it is clear that it is the legal effect of a withdrawal that is determinative
of the question of the availability of land' for mining entry and -that
the actual use 'to which the land has been put or to which it presently
is put is immaterial. See California Allwvial Mining Corporation,
Msupra.The record before us leaves no doubt but that the lands in
question, remained in a withdrawn status, closed to mineral entry; at
the time of appellants'locations:
In contending-that their locations should be considered as suspended
pending restoration of the; lands to entry or that they should 'be
regarded as valid simultaneously filed applications,' to be acted upon
when the lands become available for mineral location, appellants again
reveal a basic misunderstanding of the applicable law. The Department
has by express provisions in restoration orders permitted applications
to be filed for land prior to the .date on'which the land is opened to
disposal. (See e.g., Rachael S. Preston, 63 I.D. 40 (1956).; Kenneth R.
Johqston, A-28886 '(Augdst 1, 1962).)4 However, these instances have
not involved the location of mining claims.
The appellants cite the'cage of State of Alaska, Andrew J. Kalerak,
Jr., 73 I.D. 1 (1966), in which the Department held that a premature
State selection application filed for withdrawn land, could nonetheless
be accepted under the uniiquecircumstances of the case following the
revocation of the withdrawal. There again, however, a mining location
was not involved. In the Alaska, Kalerak decision, the: Department
explained that the reasons for its refusal generally to accept applications for lands -before they are open to disposition were primarily
matters of policy. Nevertheless, it- pointed out, the policy' need not
reclude absolutely the acceptalice of applications
'
r Iand'.prior to
the time' that the land becomes available for disposition, where. no
rights are vested in an applicant by the filing of his application other
Public Land Order No. 244 itself,' in fact, contained provision for such fling of appli.
cations under the public land laws generally
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than the right to have the application considered, if no undue adininisplaced
upon the Department in accepting such
premature applications and if the applications can be adjudicated il

trative_ burden, is

such a manler that no applicant can obtain an advantage over another
applicant by virtue of hi s peaturp
filing. These conditions cannot
arise with respect to the location of a mining clain.5

The ordinary application to enter land under the various public land
laws or to lease land under the mineral leasing laws of the United
States,imposes upon thisi)epartment the responsibility for determining whether the land can or should be disposed of pursuant to the particular law under which application is filed, whether the applicant is,
qualified under that law to have his application approved, 'and, if tie:
land is suitable 'and the applicantis qualified, whether one applicant is
to be preferred over another equally qualified applicant in the-event of
competing applications. It is only after the Department has made these
determinations thatany vights' in the lanid'vest in al applicant. 'This is
not true of the lo'ation of a mining claim.-The locatr of a miningclaim does not file an application to locat& a claim; and the acts'equired for the locati -of a claim do not include even notice to this
Department. The location of a valid mining claim is, in
Iet,
a grant
from thr nited States, and, by the location of a valid claim, the locator is vested with a present right bf possession without action on-theartment. -See Wiur v. Kruslnic 280 U.S. 306,316
part of 'this
(1930); United ,Statvesv. WiZmot
Everet et al., A2701O T(Sup.)
(October 17, 1955). ; The validity of a claim, of course, is dependent
upon the existehce of a number of facts, one othe requisite cohditions.
being, as we have already noted, that the land must have been open to!
mining entry at the time of the location, and the United States may, at
any time prior to the issuance of'patent, challenge the validity of any
mining claim in an'appropriate'proceeding. Cameron v. United Stateg,
252 U

i,.450, 460 (1920). But where land is open to mining location

:this Depattmeht has no''part in the activities which precede the loca
5
1t may be noted-that in asuit ilied to review the:Department's decision in the Kalcracase, the United States District Court for the District of Alaska disagreed wih te Department and held that the State selection was not valid because it was filed while the lands
selected were withdrawn. Kalera v. UdaZl,Civil No. A-35-66 (October 20, 1966).
Prior to July 23, 1955, the location of a valid mining claim vested in the locator an
exclusive, as well as immediate, 'right of ossession.' Section 4 of the act of that date, 30
U.S.C. § 612 (1964), subjected claims located thereafter to the right of the United States
to manage and dispose of the vegetative and other surface resources untilthe issuance of

patent.
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tion of a claim, the exclusion extending to approval or disapproval of
the location. Thus, appellants' attempt to find an analogy in the premature location of' a mining claim and the premature filing of an application to enter, or to obtain an interest in laid is Without merit. 7
In support of their contention that they are entitled to a hearing on
the validity of their claims appellants havelisted 7 issues which they
assert "were either not of record at the time-of the Bureau's prior decisions or should have been resolved prior to thei rendering of any decision in this matter." As we have already indicated, a single issue is
raised by this appeal-were the lands in question open to mineral location at the time of appellants' purported locations ?-and that issue can
be resolved only by resort to matters of officialrecord in the Department and requires no hearing for the examination of witnesses. Unless
that issue is resolved in appellants' favor, all other mattert are immaterial. For reasons already given that issue has been resolved against the
contentions of the appellants, and the issues on which they seek a hearing remain immaterial or have been' disposed of as incidents to the
questions which have been treated. Accordingly, their request for a
hearing was properly denied.
In view, of the conclusions reached it is unnecessary to consider the
merits of appellants' contention that the appeal of Robert W. Trumbull and David W. Harper to the Director, Bureau of Land Management, was an appeal on behalf of all of the individuals named as
parties in interest and protected the rights of any who failed to appeal
8
from the decision of the land office.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348), the
decision appealed from is affirmed.
ERNEST F. HoM,

Assistant Solicitor.
It does not, in fact, appear-that the lands in question have, to date, become subject to
mining location, the record indicating that they were classified on March 6 and 27, 1964,
for disposition only under the Recreation and Public Purposes Act of June 14, 1926, as
amended, 43 U.S.C.- § 869 (1964), which classification precludes appropriation under any
other public, land law. Since it is not alleged that the claims were relocated after April 7,
1964,' it is unnecessary to answer the contention, implied but not argued 'by appellants,
that the classification .for recreation and public purposes was ineffective to prevent the
lands from being opened to mining location on April 7, 1964, in accordance with the terms
of Public Land Order No. 3244.
- In their notice of appeal to the Secretary, appellants asserted, inter aa, that the decision of the land office was 'not binding upon the entity known as the "Peacock Spit Association." In their subsequent brief they did not elaborate upon this contention and, apparently,
have abandoned it as:: a point for serious debate. This, and other contentions similarly
treated by appellants, have been examined and are dismissed without discussion of their
merits.

-
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APPEAL OF S. S. MULLEN, INC.

IBCA-517-9-65

Decided May 1, 1967:

Contracts: Construction and Operation: Changes and Extras-Contracts:
Disputes and Remedies: Equitable Adjustments
Under a tunnel construction contract that authorized the use of channel
lagging between steel arches (to perform the necessary function of supporting the sides and roof of the tunnel), where a change was ordered in the contractor's proposed conventional method of attaching the channel steel lagging,
which change required the cutting of notches in the channels and reversing
the lagging so that the pieces of lagging were fitted (in part) between the
steel arches, resulting in a technical restriction of excavationand concrete
"pay" lines, the equitable adjustment contemplated by the standard form
of Changes Clause should not be limited to the expense of cutting the notches
but also should provide reasonable settlement for costs that the contractor
had included in its bid on the assumption that the conventional lagging
method and associated wider pay lines would be acceptable on the project.
BOARD OF CONTRACT APPEALS.

The Government and the appellant have disagreed over the amount
that should be paid to the latter as the equitable adjustment due because the Government directed a change, in one of*the' appellant's
construction processes. The dispute to be considered in this: appeal
arose in the early stages of the work on the Joes Valley Dam, which
in the spring of 1963 the appellant undertook to perform for an estimated contract price of $3,562,260.
In late July 1963, shortly after the appellant (Mullen) had coin
menced the excavation work for the dam's spillway and diversion
tunnel, the Government ordered Mullen to reverse, the application of
channel lagging that was being placed on permanent artiftcial supports in the tunnel. As a result of the order, the "U" of the lagging
was turned inward, rather than outward as Mullen had proposed; in
addition, Mullen was told to cut notches one-inch deep by four-inches
long into the fanges (legs) of the channel, lagging so that Part of
each piece of lagging could be fitted between the tnlnel supports. If
the changes had not been made by the contracting officer,the appellant, following the recommendation of its supplier, would have placed
the channel lagging with its legs out (toward the unexcavated side
and overhead areas) and with the center portion of its "U" shape lying
against, and secured to, the outer edges of the tumlel supports. The
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metal tunnel supports themselves resemble the arches or ribs of a
covered wagon. One end of a piece of channel lagging was fastened to
one rib, and the other end was fastened to an adjoining rib, so that
the lgging, spanning between the ribs, helped. to maintain the unexcavated rock in its original position. Approximately 3,560 individual pieces of channel lagging were used on the project.'
The Government paid $2,500to Mullen for miaking-the notches in
the pieces of channel lagging.2 The appellant has accepted that sum
as proper payment for the notching work, but contends that the
Government's liability associated with the change goes considerably
beyond that point. The Govermunent'sposition is that it has no obligation to pay the remaining costs sought by Mullen because the Government only took action to approve or disapprove details of fabrication and installation in accordance with authorization fi the contract.
Mullen would, we believe, characterize the turning and setting in of
the lagging as more of an ingenious maneuver than-a proper exercise
of approval authority.
*TheGovernment concedes that the notching was ordered to "bring
the B line one inch closer to the structural steel [ribs] 4 The change
decreased, rather than increased the structural strength of the lag-:
ging." The purpose of the "B" line, a pay line outside of an "A" line
Wsexplained in the Government counsel's Post-Hearing Brief; as
follows: .
The "B" line or payline is a line a certain distance outside of the "A"; line, to
which the Government agrees to pay for excavation and [placed quantities of]
:concrete regardless of whether the limits of the actual excavation fall inside or
outside of its dimensions. It is the contractor's sole responsibility to decide
what method of excavation will be the most economical for his operations. A.
contractor may. set his rock drills and blasting patterns to excavate to, a very
tight line: and'then go through the tunnel afterwards removing any protrusions

within the"'A". line.:; On the other hand, he nay decide to drill and blast to
wider dltensions, causing more overbreak then the above-described method, but
insuring that no rock wil protrude within the "A" line, thus doing all the excavation in one step. * * 6
Tr. 60.
,Change OrderNo. 5. .The change was made under Clause 3, "Changes" of Standard Form 23A (April 1961
edition).
Tr. 84.
1

6 Tr. 85.
6

Government's Post-Hearing Brief, page 8.
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Drawing 304-D-6, which was included in the invitation for bids and
made a part of the contract, showed alternate installation methods for
"Typical Tunnel Supports," including one utilizing structural steel
ribs and metal lagging (the type of support materials ordered and
brought to the project site by Mullen). The "B" line is shown to be
three inches outside of the steel ribs and attached metal lagging. However, dimensions for the ribs and lagging are not shown.
Mullen obtained a quotation on the permanent tunnel supports from
an approved source, a company with (according to a Government engineer) "a good record and a good name." The supplier also furnished
a drawing showing the suggested method of clamping the channel
lagging to the ribs. The depth (approximately two inches) of the
chaniel lagging is shown on the supplier'sdrawing to be entirely outside the ribs. As a result of the Government's order to notch and fit
the pieces of lagging, about one inch of the two-inch lagging dimension was fitted between the ribs rather than outside of them. This
reduced from five-inchesto four inches the "B" line pay quantity that
Mullen had counted upon in preparing its bid
iX
The appellant's vice president explained his method of cornputing
the unit prices for the excavation and concretequantities involved in
this case asfollows:
You take the payline that you are going to get
of excavation that you-woulddo upto that point.
a percentage on top of that for overbreak, which
you divide that by your total cost and you get
intend to do..0

paid for and figure the volume
Then usually you would allow
is normal in tunnel work, and
a unit price for the work you

The Governmentcounsel,inshiststatementof ositin, cnten nds
X* * * i'the contracting officer, under the provisions'of S'Paralraph' 54. has the
right to approve the details of fabrication and installation of approved structural
steel ribs and lagging. By letter of July, 26, 1963,'lthe contractor's 'proposal for
the use of channel lagging was approved with' the .inderstandingthat:the
"B"
line would be established as 4 inches, outside the outer, surface of the structuralsteel ribs. This approval contemplated the oral direction given the same day to
notch the ends of the lagging members ** *

The Government asserts also that since the "approval, and direction"
" Tr. 9. The appellant's supplier furnishes at least 75 percent of all structural steel
that goes into tunnel construction in the West.' Tr. 17.
Appellant's Exhibit C, which bears the date "12-28-48," and Is entitled "Standard
Structural Channel Lagging."
Tr. 15 and 28.
" Tr. 11.
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was given prior to te tunnel excavation the appellant "cannot comp:
ilain that he drove the tunnel""expecting to receive payment for-the
additional inch of excavation and concrete.
The appellant's statements concerning its expectations are related
io the time. of bid jpreparation, .not to the period when the tunnel was
'driven. Mullen's contention is that, realistically, the only effect of the
Governient's change, taking into accoumt the fact that it was made
after Mullen's men, equipment and hannel laging gwere on the job,
was:to "keep us from getting paid at all up to thatpoint."'1The appellant s construction manager testified directly that you'd have to shioot
-aboutthe same anyway, w didl't provide on shooting any closer than
that [fiveinches measured from the outside of the tunnel supports]." 13
If Mullen's drilling and shooti ,ngcrew had been able to excavate to
a line approximately four inches outside of the permanent steel sup'ports, such action would have been grea"tVly
to Mullen's advantage.
For one thing, the principal disputed, cost item in tis appeal would
have been eliminated. Also, it would not have been necessary to place
as much concrete in excavated areas that were not.covered by a pay-

ment provision. However, it is apparent that the revisionin drilling
and shootig plans, and thevery careful work that would have been
necessary to excavate' to the "4 inch line were not achievable by
Mullen's construction forces. Using a method ,that the Government
concedes was not "careless or 6ligets
cohtmplated by Paragraph
107e of the specifications," 14 the appellaht's excavation activities resulted in overbreak of approximately 60 prcent-"overbreak" meaning material excavated bey id the13 line. 5 In some tunnels, overbreak
has beenkept within five percent, but normally, acording to a Government engineer, tunnel overbreakage

ould be expeced to ,be between

15 and920 percent.,.6

Thus excayat-ionordinarily extends beyond both
the A and B lines.
The Government established that o 'another, tunel job in 1954,
channel lagging had been' turned inward and notched in order to reduce the excavation and, concrete pay quanities
(Wanship Dam) .v
' Government's Statement of Poeition, page-S.
1 Tr. 46.
n Tr.
14

46.

Government's

Post-Hearing

Brief,

p. 9..

This definition *as supplied by a Gove'rnt
" Tr. 94-95.
..

Tr. .0- , , :

e

Tr. 106.
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This also may have been done in 1959, at another project (Steinaker
Dam) . The appellat's tunnel superintendeiltat the Joes Valley Dam
had 'srved as tunnel superintendent:at the Wanship Dam; however,
neither Mullen's construction manager nor its chief engineer were
aware, at the time t.hebid was calculated and submitted, of the Bureau
of Reclamation's" ex'pedient of reversing and notching channel lagging.'8 The isolated instances of lagging reversal and notching relied
upon by the Government will ot support a. conclusion that such reversal and noStchig was a conventional or normal practice. The Board
finds- that Mullen, having selected channel lagging as allowed by the
specificatioins'was justified in calculating its bid in the expectation that
the B line would be positioned five inches outside of the outer face of
the steel ribs.
.;
The Government's right to approve or disapprove details of fabricaand installation did n.ot place Mullen in- the Government's unrestrained power in violation of the tenets of mutuality of obligation. 8
The appellant prepared its bid contemplating the use of reasonable
construction mthods and its forces were at t.he project site arrying
out the chosen methods at t time of the change. The Government in
an approach
followed
oadjustment
ariving at a proposed equitable
that was too technical or cut and dried.25 A convincing showing has not
been made that the appeflant had jan opportunity to recoup the costs
which were included in. its caculations based upon the. five-inch line.
Therefore, this appeal is sustained.

etion

TheEqtale
A

Adjustnent.

We start with the appellant's entitlement to payment at unit prices
for 116 cubic yards' of excavation and concrete, for a total of $11,948.
Although the appellant asserts that it was an insignificant factor, we
find that the Government has established that in one respect there was
a substantial benefit to the appellant's tunlelinig operations from the
ciange. If the legs of the channel iagging had'b en turned toward the
rock in accordance with Mullen's original plan, some dirt and debris
from the tunnel roof would have. sloughed into the "U" of the
-isTr.

0T, 108.:

' 9Albert C. Rondinelli

par.4674.

AsBCA Nos. 9900 & 10197 (February 26, 1965), 65-i BCA

The term "equitable adjustment" in itself precludes the idea of there being any one cut
and dried method of arriving at the end desired. John A. Quinn, Inc., IBCA-174 (November 29, 1960), 6T I.D. 430, 60-2 BCA par. 2861.
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APPEAL OF: WINSTON
ROTIERS"-CO-,. FOLEY- BROTHERS, 157
INC., FJAZIER-DAVIS
CONSTr. CO.., AND HURLEY CONST. CO.
Mali 22, 1967
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c.hannel.2 This;-.would liave created a cleanup problem for the:contractor which was eliminated by the turning over of the "U." Because
of the above-describedbenefit tis
I.of the claim allowance is
reduced to $9,500.

The second-.dis'putedcost eleineit also is elated to the reersal of the
channel- kigs. Thie:ap~~pe'arft seeks $2,11)' for additional''r'e

tightening

of wood blcking that allegedly 'wanecessar
because oincethe "U',
Nwas
turned around blocking could not' b made stable b being placed

il the"U."'If the blocking culd 'havebeen'placed'in th e"I,"

Alheiflnges
Woidhave

portion inserted' betwee
fianges Uon

review of the 'onfiicting estinates

the:

been' confiiiea by. the:
22f

the excess expense

that resulted from reduced-stability'of blocking, the Board finds that
this item should be allo w dein the amolut 'of 600."
excava; i;pbson
f; a n0if;
:Thie excavation and con

Conluion
quetejantitiesclaim is sustain'ed in th

amnount of $9,500.-LT'hebl~lockhingGaim is allowed in the amount of

,.,,,,,f
-:De
;,,,,,,,

$600. :The remainder of thappeal

is denied.

DEAN F. RATZJAN, Chairman

I

CONCUR:

I coOUR':

WlnLAx F. MCGRAW e ,

APPEAt'
I;C.,

OF WINSTON

~ICQNSTRUCTIXs
0I:,CA-6252--67;.;-

r.

'

THoMAs:M. DUmSTON,
Chair-man..

BROTHERS COMPANY, FOLEY BROTHERS,
TRUCTIOw
1FRAZIER-)AVIS
'C'OMPANY, AND; HURLEY

P0MAY

..,DecidedMay22,1967

Rules of Practice: Evidence-Contracts:
Construction and Operation:
Third Persons-Contracts: Disputes and Remedies: Generally
A motion by appellant for an order directing the Government to produce
for inspection and eopying, dum6nts relating to the drafting, approval
and promulgation of certain regulations: will be: denied without prej2tTr. 82.

2 Tr. 56-58, 83.
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udice to its later removal where. t appears that the appellant has not
taken advantage of inspection and copying rights accorded by the Government bodies in" possession of such docunients,' in accordance with 'the
regulations of those agencies. '
-

B}0ARD
OFC6TiAiOT APPkAiS'
This is amotion by theeapelant for an order directing the Government to produce certain documents for.inspection 'and copying. The
dispute .underlyingthe appeal arose as a consequence of ,the enactment of the Social Secur;ity Amendmenrts off 1965, which became

effective after the contract was awarded. Because that Act increased
social security taxes the coptractor elaimed it wasentitled. under
Artiele 9 of the General o nditions of the contract to be reimbursed
for its, additional costs rsulting from the increase. Article 9 concerns
Federal, State and local taxes. The Qoermt,however,,
maintains
that it is inapplicable to social security taxes.
The clause which constitutes'Artile 9 is identical with the clause
set. forth in section. 1-11.401-1(c) and similar to the clause contained
in section 1711.401-2(d) of, the' Federalm,rocurement Regulations. 2.
Sincethe inclusion in the con
of the clause,designated. as Article ,9
is made mandatory by the Regulations,3 the appellant contends that
the intent of the drafters of these sectionsis "relevant and material" to
its appeal. For this reason, the appellant is seeking to inspect and
copy:

All minutes,' memoranda, reports, letters and other 'writings by representatives of .the Government, or committees, or other groups of such representatives,

having responsibility therefor, relating to the preparation, drafting, approval
and promulgation of Sections 1-11.401.1 [sic] and 1-11.401.2 [sic] of the second
edition of the ederal-Procurement Regulations issued June 1964, 29E .R; 10102,
relating ' to. standard contract -celauses concerning Federal, State.. and local

taxes,' as -well as 'all- similar v-itings relating to' Seetion:1-1l.401.1 as set
forth in the first edition of the Federal Procurement Regulations, issued March- 17,
1959, 24 F.R. 166, insofar as any of the said documents relate to the app)ication of said standard clauses, to ocial security taxes or increases in the' rates
of the same.
All instructions, memoranda, letters, regulations, interpretations

and other

writings 'by representatives of the Department of the Interior, interpreting,
7 Stat. 343, 396;26"U.SR.,sec. 3111 (Supp.I11963:).
41 C.F.R., Ch. 1 (1966).
:
241 C..R., Sec. 1-11.401-1(a) (2) (1966).
2
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applying and implementing the provisions of the Federal Procuremnent IRegulations set forthin Item 1 [quoted suphzi and the Standard clauses contained therein, Jin'sofar as' such' documents relate to the. application of the said regulations

and standard clauses to social security taxes or increases in the rates of the
Same.

*The.Govermuent does not oppose the granting of this motion categorically. It states that it "is in accord with appellants'. desire to conduct a full and open presentation of the facts which -are pertinent to
the issues involvedin this appeal." The Government objects "only"
to the produition..of "those documents which are personal in nature
and contain- solely 'personal opinions in comection with the drafting,
approval and promulgation of the pertinent sections of the Federal
Procurement Regulations and pertinent clauses of standard forms of
Government contracts." X:
Without specifically passing on the substance of the Government's
limited objection to the granting of appellant's application, we believe
the general objective of this motion-the effort to ascertain the intent
of.the regulations in question-is meritorious. We are also mindful of
the tenor of the amendment of 'section 3 of the Administrative Proce.dure Act, to. become effective on July 4, 1967,6.regulating

the avail-

ability to the public of Governmental records. Nevertheless,.the motion
should be denied, for the: reason that it is premature.
The appellant has not shown that resort must be had to this Board to
obtain the documents sought. Both the General Services Administration, the agency charged with promulgating the Federal Procurement
Regulations and the Department of the Interior have established procedures governing the release of their records to the public.s In the
4 Objection to appellant's Motion for Production of Documents.
8 Ibid.
6 P.L. 89-487, 80 Stat. 250. The amendment is popularly referred to as the "966 Public
Information Act," or the "Freedom of Information Act,"
7General Services Administration: 41 C.P.R., Pt. 101-42 (1966) ; Department of the
Interior: 43 C.P.R., Pt. 2 (1966). We recognize that in Vitro .rporation of America,
IBCA-376 (August 6, 1964), 71 I.D. 301, 1964 BCA par. 43860,this Board held'that the
procedurecontained in 43 C.F.R., Pt. 2, isnot exclusive andcthat the Board has concurrent
:jirisdiction over troirds, sought in connection with a pending contract appeal, However,
In Vitr'o the documents :'to be produced were ctuaily matters related exclusively to that
contract. .The'
procedure followed in Vitro should berestricted to that type of request
Here the Itemns'sought, if they do exist, are of a genial, Departmental nature, unrelated
to this specific contract, and not 'within the files of the Bureau of Reclamation (the' con
tracting bureau).
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case of General Services Administration, "records * * will be' made
available to persons properly and directly concerned, except records
relating solely to internal management or othewise requiring nondisclosure, in the public interest." The Interior t~epartment regula-

tion provides

-

'

Unless the disclosure of matters of official record would be prejudicial to the
interest of the Government, they shall be made available; for inspection or copying, and copies may be furnished, during regular business hours at te.requestof
persons properly and directly concerned with such matters. *
X

it would;appear to us that the appellant is "properlr add directly concerned" under either rule. We, of course, do not pass at this time on the
question of whether disclosure is "in the public interest"- or,"interest of
the Government."
Bdth the General Services Administration anidInterior regulations
set forth the manner of making application for their records. General
Services Administration requires that the request be in-writing and
that' it "identify -as exactly as may be: the particular documents' desired." Interior provides that an unsuccessful applicantmay appeal
to the head of the bureau or officeresponsible and then, if necessary,
to the Secretary from a refusal of a request to inspect and copy." The
appellant has not alleged that it complied with these procedures. It
has not shown that it previously sought, with6ut success,to obtain the
information through the established channels.The motion is,.therefore, denied in its entirety without prejudice to
renewal upon exhaustion of appellant's presently available rernedies.12
DEAN

F.

RATZMAN.

Chairman.

I CONCuV:;
THOMASM. DumSTON,
Depty

Chairman.

841 C.F.R.,Sec. 101-121013
(1966'
D43 .F:R., See. 2: 1966j.')'''
1041 C.F.R., Secs. 101-12, 1014(a), 101- 1, 101-4(h) (1966).
143 C.F.R., Secs. ?.2(a),'2.2(b) (1966).
-in the event that this'm'atIon is granted, upon subsequent renewni,'insofar as documents in the 'custody of GSA are; concerned, 'as 'the parties have themselves' recognized, this
Board may only request that such documlents be made available.' This Board is powerless
to compel GSA to produce doduments in 'the custody of GSA. Cerro Copper d Brass orMveny, O5BCA No'.15664(Odtobe 6, 1966), 66,-2 BCA par. 5935.
A
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A-30804

Confidential Information-Public

Records-Mining

Claims:' Contests

Although reports by Departmental personnel on their examinations of mining
claims are generally considered as confidential intra-departmental communications which are not to be made available to mining claimants, disclosure
of the factual information in such reports will be permitted.

74 I.D. No. 6
REQUEST FOR INSPECTION OF DOCUIVIENTS

Frank Winegar and D. A. Shale, Inc., through their attorneys, have
filed, asprovided in 43 CFR 2.2, requests to inspect and copy-reports
of field examinations made of certain oil shale placer claims in
Colorado.
Frank Winegar and Shell Oil Company are the owners of unpatented oil shale mining claims named, Mountain Boy Nos. 1, 6 and, 7
for, which -patent application C-023661 was filed on September 18,
1958. D. A. Shale, Inc., is the owner of similar claims named the
Harold. 'Shoup -Nos. 1 through 4 and the 1K.C. Schuyler Nos. 2 and 3

for which it filed a mineral patent application'C-050450 on September
29, 1960.The United States has instituted a contest against the claims
in each application, Colorado 359 and 360, which have been: consolidated for hearing.
At a prehearing conference, the parties agreed that the proceedings
would be bound "insofar as practicable" by the Federal Rules of Civil
Procedure. At a later prehearing conference, the mining claimants
requested the hearing examiner to direct the contestant to make available to them for examination and copying the reports of mineral
examiners who had investigated the claims. The hearing examiner
denied the requests on the ground that he was -bound by. decisions of
the Department holding that such reports are confidential and are not
open to examination.
The applicants offer as grounds in support of their requests:
(1): The pertinent regulation, supra, confers upon the Secretary
the authority to order disclosure.
(2) The reports bear directly upon the central issue in the contests.
(3) The contestant seeks to have the contestee comply with rule
34 of the Federal Rules of Civil Procedure while refusing to do so
itself.
(4) Refusal to produce the documents might be held on judicial

2B9-453-67
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review of the contest cases as grounds for a retrial, a consequence
which should be avoided in view of the importance of the contests
and the probable length of the proceedings.
(5) The reports would have to be disclosed under the provisions
of the "Freedom of Information" statute, act of July 4, 1966,80 Stat.
1Q02 (Supp. 1966), amending section 3 of the Ad250, 5 U.S.C.A.
ministrative Procedure Act of June 11, 1946, 60 Stat. 238.
The Regional Solicitor, Denver, has filed a brief opposing the applicants' request on the grounds that the applicants, as contestees who
have agreed to- follow the discovery provisions of the Federal Rules
of Civil Procedure, should not be permitted to resort to the procedure
set out in the Department's regulation for making documents available
to the public, that the applicants are attempting to obtain a review
of an otherwise unappealable interlocutory ruling, that disclosure of
the reports is not required by Rule 34, and that the "Freedom of In:formation" statute exempts from disclosure certain classes of documents and the reports fall within one of the exemptions.
In a letter dated April 24, 1967,the applicants say that their request
is an independent original application filed under the Department's
regulation which is applicable whether or not litigation is pending,
that their discussion of the contest proceedings was presented solely
to set matters in context, that it is not an interlocutory appeal, that
the Regional Solicitor's objections are beside the point, and that the
importance of the litigation supports their request that the highly
relevant evidence in the reports should not be suppressed.
While the applicants in their initial requests may have been somewhat ambiguous in stating the basis for their petitions, their latest
letter makes it plain that they are relying solely upon the Department's regulation governing the availability of officialrecords to support their request. We will consider it on this basis.
We examine first the Regional Solicitor's contention that the applicants are limited by the agreement made at the prehearing conlference to be bound by the Federal Rules of Civil Procedure and that
they cannot now switch to the Department's own disclosure procedures. We can find no basis for this view. It may be that a contestee
has no greater rights to examine official records than a.member of
the general public, but that he should have less is a novel concept. The
agreement made to regulate the conduct of the hearing, whatever its
exact application, does not deprive the applicants of privileges available to all. It would he an unusual result to deny access to an official
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document to these applicants while holding it open to inspection by
anyone else.
Turning iow to the applicants' reasons, we note first their assertioli
that the documents should be miadeavailable to them under the ":Freedom of; Information" statute (supra). We do not agree. The statuteX
exempts from its provisions, among others, "inter-agency or intraagency memorandums or letters which would not be available by law
to a private 'party in litigation with the agency" and "investigatory
files;compiled for law enforcement purposes except to the extent available by law to a private party." Administrative Procedure Act § 3 (e)
(5) and (7). In our opinion mineral reports fall within one or both
of these exemptions.
The applicants' other. reasons, except for the one based on the Department's regulations, are not sufficientto warrant disclosure beyond
that discussed hereinafter.
The issue, then, is what are the applicants' rights under the Department's regulation which states that
* x * Unless the disclosure of matters of official record would be prejudicial
to the interests of the Government, they shall be made available for inspection
or copying * * at the request of persons properly and directly concerned with
such matters * * *. 43 CiR 2.1.

The Department has restated several times' in recent cases its position that reports by Bureau personnel of their examination of mining claims are generally considered as confidential intra-departmental
communications which are not to be made available to mining claimants, but that, under special circumstances, either an entire report will
be opened to inspection or disclosure will be limited to the factual information in the report. Herbert H. Blakenore et al., 72 ID. 248 (1965);
United States v. Julius S. Foster et al., s9uprafn. 1.
In considering an analogous situation, the Department's Board of
Contract Appeals reviewed the statutory and Departmental bases governing, the disclosure of certain intra-office communications and
reports. Appeal of Vitro Corporation of America, 71 I.D. 301 (1964).
It reasoned that all documents which are privileged, as that term is
used within the law of evidence, are comprehended within the phrase
"prejudicial to the interests of the Government." It then reviewed the
leading cases treating demands to produce documents, made upon the
Government pursuant to Rule 34, supra, and held that a determinalIn
United States v. Julius S. Foster et al., A-28252 (January 25, 1961), the mining
claimants filed a request to inspect and copy certain documents during the pendency of a
contest against the claims.. See also Foster L. Mills et al., A-29330 (January 14, 1963).
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tion to limit disclosure to factual items in an otherwise privileged
report was consistent with the applicable precedents (Id., pp. 309-310).
The courts have reached the same result. Machin v. Zuclkert, 316 F.
2d 336, 340 (D.C. Cir. 1963), cert. denied 275 U.S. 896 (1963) ; O'Keefe
v. Boeing Co., 38 F.R.D. 329 (S.D.N.Y. 1965).

I n a recent decision, it was held that intra-agency correspondence
discussing the course of conduct to be followed by the National Labor
Relations Board and expressing opinions as to the merits of various
claims presented to the agency enjoys at least a qualified privilege,
which in the absence of special circumstances shields it from examination by the public. Davis v. BraswelZ Motor Freight Lines, Inc., 363
F. 2d 600 (5th Cir. 1966). The court said:
- * * The documents discuss the actions to be taken by the parties to the
correspondence and reveal tentative opinions as to the probable validity of various charges made by Braswell and the unions. With the exception of these two
categories of information, the documents do not contain-any factual information
not already well known to the parties. The asserted purpose of the subpoena
was to uncover evidence concerning the Board's findings or determinations,
whether preliminary, temporary or final, on the status of the unions as representatives; of the employees of Braswell. Under the circumstances in this case,
we conclude that this objective cannot be satisfied in this manner and that,
therefore, the subpoena should have been quashed. p. 603.

It then quoted Justice Reed's observation in Kaiser Aluminum &
Chemical Corp. v. United States, 157 F. Supp. 939, 45-946 (Ct. Cl.
1958):
* * ~Here
the document sought was intra-office advice on policy, the kind
that a banker gets from economists and accountants on a borrower corporation,
and in the Federal government the kind that every head of! an agency or department must rely upon for aid in determining a course of action or as a summary
of an assistant's research. In the case of governments. " [t]he administration of
justice is only a part of the general conduct of the affairs of any State or.Nation,
and we think is (with respect to the production or non-production of a State paper
in a Court of justice) subordinate to the general welfare of the community."
Free and open comments on the advantages and disadvantages of a proposed
course of governmental management would be adversely affected if the civil
servant or executive assistant were compelled by publicity to bear the blame
for errors or bad judgment properly chargeable to the responsible individual
with power to decide and act. Government from its nature has necessarily been
granted a certain freedom from control beyond that given the citizen. It is true

that it now submits itself to suit but it must retain privileges for the good of
all.
There is a public policy involved in this claim of privilege for this advisory
opinion-the policy of open, 'frank discussion between subordinate and chief
concerning administrative action.-Pp. 603-604.

These considerations, we believe, are equallyvalid here and fully
justify nondisclosure of anything other than purely factual portions
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of the reports. Therefore, it is our conclusion that only the factual parts
of the reports, including all the attachments, are to be made available
to the applicants.
We think the State Director, Colorado State Office,Bureau of Land
Management, in whose custody the reports would regularly be, is the
proper person to examine the reports and decide which portions of them
are to be opened to the applicants. The State Director should inspect
them and their attachments and inform the applicants when they are
ready for inspection and copying.
S

f

~~~FRANK
J. BARRY,;
Solicitor.

ISSUANCE OF MINERAL

LEASES TO PARTNERSHIPS

Mineral Leasing Act: Generally
A partnership composed exclusively of United States citizens may hold a lease
or permit issued under the Mineral Leasing Act.

Associate Solicitor's Opinion, M-36463, 64 I.D. 351 (1957) Overruled

M-36706To:

June 12,1967

SOLICITOR

SUBJECT: ISsuANCE OF MINERAL LEAsES TOPARTNERSnIPS.

*We have been recently asked whether a partnership may hold in its
own name a lease or permit under the Mineral Leasing Act of February 25, 1920, as amended and supplemented

(30 U.S.C., secs. 181-

283). It has been pointed out that Associate Solicitor's Opinion, H36463, approved by the Deputy Solicitor, 64 I.D. 351 (1957), held that
a partnership could not hold a lease in its own name. Our reconsideration of this Qpinion has been requested.
Section 1 of the Mineral Leasing Act, as amended (30 U.S.C., see.
181), provides that leases and permits may be issued "* * * to citizens
of the United States, or to associations of such citizens, or to any corporation organized under the laws of the United States, or of any State
or Territory thereof, or in: the case of coal, oil, oil shale, or gas, to
municipalities."
In 1957 the Associate Solicitor ruled that a partnership did not
qualify as an association within the terms of section 1. He pointed out
that a partnership may not hold title to real property unless it has
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been authorized to do so. Such authorization could come only from a
statute of the State under the laws of which the partnership was
formed. The Associate Solicitor took the position, at p. 352, that- it
could not be presumed that "Congress intended the identity of its
lessees to depend on the varying laws of the.several States." We do
not agree with this line of reasoning. In the very same sentence of
section 1 Congress provided that a lease might be issued "to any corporation organized under the laws of the United States, or of any
State or Territory thereof * *." The fact that any corporation (organized under the laws of a State) may hold a lease thus depends ultimately upon the law of its State of incorporation, as well as its own
corporate articles, and we must, therefore, conclude that the Congress
did intend to allow "the identity of its lessees to depend on the varying laws of the several States."
The Associate Solicitor also stated on page 352 that a lease may not
be issued to an association of persons in the name of the association,
but only in the names of the individual persons. He said tat a corporation was really an association of persons, but that it had been distinguished from other associations in the statute because section 1
.

specifically allowed corporations

to receive leases in their own names.

The fact that the issuance of a lease to a corporation in its own name
had been specifically authorized was evidence that the Congress had
not intended to permit the issuance of a lease to a partnership in its
own name. This argument we do not find convincing.

Although created-by an association of persons a corporation has a
legal identity of its own and is not ordinarily regarded as an association of persons. Indeed, in some situations a corporation is not in any
respect an association of persons, since it is, for example, possible to
have a corporation sole. We have no reason for believing that the Congress was regarding corporations as associations of persons when it
enacted section 1.

In summary, we find nothing persuasive in M-36463 on the question
of whether a partnership may take and hold oil and gas leases. Therefore, we have looked at the statute itself and its legislative history to
see whether there is any justification for holding that a partnership
may not take a lease in its own name.
,,The provision about issuing leases to "associations of such citizens"
has been in the Mineral Leasing Act from its enactment in 1920.Moreover, it had appeared in S. 25 of the 66th Congress which was introduced on August 15, 1919,and was subsequently enacted as the Mineral
Leasing Act. We have gone through the legislative history and have
found no reference to the specific meaning of this provision.
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Having no legislative history to guide us on this point, we are
limited to the ordinary meaning of the words used in the-statute. The
statute refers to "associations of such citizens." Using the terms "associations of persons" or "associations of individuals" which would be
the same as the statutory term except for the requirement of citizenship would be a typical method of referring to partnerships. A partnership is defined in Black's Law Dictionary, 4th ed. (1951), at p. 1277
as "An association of two or more persons to carry on as co-owners a
business for profit."
Many+judicial holdings support this definition. The Court of Claims
has held that "For Federal tax purposes in absence of a specific statutory provision to the contrary, a partnership is * * * considered
as an association of individuals who are vested with an interest

inthespecificpropertyofthepartnership."
*

*

*

CityBankFarners

Trust Co. et al. v. United States, 7 F. Supp. 98, 103 (Ct. Cl., 1942).
The Federal courts have also said that to constitute a partnership
"Undoubtedly, there must be an association of two or more persons for
the purpose of carrying on a trade or business or adventure together
and dividing the profits. The presence or absence of certain other
incidents of a partnership by special arrangement- between the parties
would not seem to be of the essence of the matter.' * * * Fechteler
et al. v. Palm Bros. d Co.,133 Fed. 462,466 (6th Cir. 1904). The Illinois
courts have said "where there is an association of individuals for producing oil or minerals from property, and the expenses of development
and production and sale of the oil are divided and shared according to
the holdings of the members in the leasehold property, a partnership
exists." Kinne et al. v. Duncan et al., 48 N.E. 2d 375, 37 (Ill. 1943).
A New York-court has stated that "A partnership is an association of
two or more persons -to carry on, as co-owners, a business for profit."
Keen v. Jason? 187.N.Y.S. 2d 825, 827 (Sup., Ct. 1959).

Thus, it is quite clear that-the ordinary definition of a partnership
is an association .of persons or individuals. Clearly then the term "association of citizens" would seem to include within its meaning a partnership.
-Section 1 says that the lease or permit shall be issued to an association of citizens. It does not say that it will be issued to the individual
members of that association as M-36463 ruled. The simple and obvious
reading of section 1 is that a lease or permit may be issued to an association of citizens in the name. of the association. A partnership composed of citizens would be such an association. Consequently, a lease
or permit may be issued to a partnership in its own name. d
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Two qualifications must be made: (1) a partnership, in order to
hold a lease in its own name, must be composed exclusively of citizens;
(2) a partnership, like a corporation, may hold a Federal oil and gas
lease which is an interest in real property only if it is authorized
to hold such interests by the statute under which it is formed and by
the instrument establishing it.
Upon your approval of this memorandum, Associate Solicitor's
opinion, il36463 will be overruled to the extent that it is inconsistent.
with this opinion.
THOMAS J. CAVANAUGH,

Associate Solicitor.
APPROVED:
EDWARD WEINBERG,

Depuit?,Solicitor.
CURTIS E. THOMPSOi

A-30743

::

Decided June 14,1967

Oil and Gas Leases. Acquired Lands Leases-Oil and Gas Leases: Applica-tions: Generally-Oil and Gas Leases: Lands Subject. to
*Where land was conveyed to the United States under a deed in which the.

the grantor reserved oil and gas rights in the conveyedland "for a primary
period ending June 30, 1965," title to the oil and gas deposits in such land'

did not vest in the United States until July 1, 1965, and an acquired lands,
oil and gas lease offer filed for the land on June 30, 1965, is properly rejected as prematurely filed.
APPEAL

ROK THE BUREAU OF LAND MANAGEMENT,.

Curtis E. Thompson has appealed to the Secretary of the Interior
from a decision dated September 14, 1966, whereby the Office of'
Appeals and Hearings, Bureau of Land Management, affirmed separate decisions of the Eastern States land office rejecting his noncompetitive acquired lands oil andgas lease offers Eastern States 02 andc
03, filed pursuant to the Mineral Leasing Act'for Acquired Lands,.
30 U.S.C. § 351-359 (1964).

The appellant filed his lease offers on June 30, 1965, for lands ina
Ts. 11 N., Rs. 4 and 5 W., and in Ts.'7 N., Rs.,1 W. and 1 E., La. Mer.,.
Louisiana, respectively. The record shows that all of the lands described in the two lease offers were acquired by the United States foraddition to the Kisatchie National Forest 'by warranty deeds underwhich the grantors reserved oil and gas rights in the conveyed lands;
"for a primary period ending June 30, 1965."-
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On August 2, 1965, Geraldine

1-1. Rubenstein,

whose lease offer

Eastern States 022 described the same lands as appellant's lease offer
Eastern States 02,filed a protest against appellant's offer on the ground
that it was prematurely filed. On August 11, 1965, Marilyn Meinhart,
whose lease offer Eastern

States 016 conflicted with appellant's

lease

.offer Eastern States 03, filed a similar protest against the allowance of
that offer.
By a decision dated August 16, 1965, the land officerejected appellant's lease offer Eastern States 03, with other offers, for the reason
-that complete title in the minerals applied for vested in the United
States on July 1, 1965, and the rejected offers were prematurely filed on

June 30,1965. By a decision of August 19,1965,the land officesimilarly
rejected lease offer Eastern States 02 with other offers.
In response to appellant's contention that the reservation of oil and
gas rights in the deeds to the United States expired on the first instant
of June 30, 1965, and that title vested in the United States at the
:same moment, the Office of Appeals and Hearings found that the
Louisiana courts have held that similar language, i.e., "for a period
'ending * * * includes all of the day on which the period ends, citing
Landry v. Flaitz, 148 So. 2d 360 (La. 1962), and Weh'ran v. Helis, 152

.So. 2d 220 (La. 4th Cir. 1963). It concluded, therefore, that title to the
-oil and gas did not vest in the United States until the day following the
date ad uenmin the warranty deeds to the United States, or on July 1,
1965.Since the lands were not available for leasing at the time the offers
-were filed, the Officeof Appeals and Hearings stated, the offers were
properly rejected, citing Ed'win D., Warren, A-29720 (September 24,
1963).
In his present appeal Thompson contends that the decisions relied
Caponby the Bureau, while properly stating the law relating to the
performance of contractual obligations,. are not applicable to a deed
of conveyance. He further argues that in 0. B. Mobley, Jr., BLM-A
,052682 etc. (December. 11, 1962), the' Bureau of Land Management

rejected the use f rules of construction applicable'to performancetype contracts in determining the date on which title vests in the
United States under a deed to the United States conveying land in the
;Stateof Louisiana.The appellant's theory requires a strained interpretation of the
law. In essence, he argues that because it has been held that a period'
which begins on a given day begins to run from the first moment of
that day it must follow that a period which ends on a specified day

269-45--67-2
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terminates at the first instant of that day.' The latter proposition, however, does not necessarily follow the former' as a matter of logic, and
from the decisions, and the discussions of the pertinent principles of
law, we think that appellant's view does not represent the law generally
or, more specifically, the law of Louisiana.

.The rule generally followed in the computation of a period of time,
which appellant acknowledges as being applicable here, is that a day

is to be considered as an indivisible unit or period of time, that fractions of days are disregarded, and that every part of any day is one

day after every part of the preceding'day and one day before every
part of the day to follow.

8 * [ractions
of a day are not generally regarded in judicial proceedings,
and accordingly, such proceedings take effect in the earliest period of the day
upon which they. originated and came into force. And since the law usually
rejects fractions of a day, when an act is required by a contract to be performed
on a specified day, its performance is not referable to any particular portion
of that day, but may be performed at any period within its compass. A contract
to take effect at a designated hour of the day andi to remain in effect for a
term of months or years generally is considered to remain in effect durirt the
whole day of expiration * *
52 Am. Jur., Time, § 15 (Italics added)
5*
see 86
C.J.S. Time § 16.

Under the general rule just set forth, then, where the beginning and
ending dates of an interest or estate are defined, that estate continues
from the first instant of the first day specified through the last instant
of the last day named, and it necessarily follows that the preceding
interest must have terminated the day before the defined estate colnmenced and that a succeeding interest does not vest until the day fol-

lowing the termination of the defined estate. In the present case this
would mean that the grantors' estates did not terminate until the last
1

In Humble Oil d Refining Company, 64 I.D. 5 (1957), a case relied on by appellant to
support the construction which he advocates, the. Department held that relinquishments of
oil and gas leases which were filed on the first day of the lease year had the effect of
terminating the leases, eo instanti, as of the first moment of that day and that the lessee
was not obligated to pay advance rentals which otherwise would have accrued on that
same date. Appellant insists that under this rule the mineral estate reserved under the
deeds to the United States vested in the grantee at the firstinstant on June30, 1965. The
simplest, but by no means the only, distinction that may be made between thatcase and the
present oneis that the formerinvolved administrative interpretation of specific statutory
and regulatory provisions relating to the leasing of federally owned oil and gas deposits.
It does not necessarily state the law applicable toquestions pertaining to the vesting of
title to land in Louisiana, which are governed by the law of the State in which the land is
situated. See DeVaughnv. Hutchinson, 165 U.S.566, 570 (1897); Clarke v. Clarke, 178
U.S.186, 191 (1900). Here it Is interesting to note that, while appellant denies the applietbilty. of decisions ofthe Louisianacourts dealing with oil and gas leaes to questions
pertaining to conveyance by deed,,he relies almostentirely upon-a deision ofthis Departent i terpreting themineral leasinglawsof
the UnitedStates to supporthis interpretatonof a provision of a deed conveying land in XLouisiana.
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moment of June 30, 1965, and that title to the oil and gas deposits
underlying the lands in question did not vest in the United States
until the first moment of July 1, 1965.2It appears clearly that the
same principle prevails in Louisiana, at least insofar as it pertains to
the date of termination.
In Wehran v. Helis, spra, one of the cases relied upon by the Bureau, the court dealt specifically with a problem which is not present
here, i.e., ascertaining the expiration date of oil and gas leases which
were to run for a term of five years from July 20, 1953. It is evident,
however, from the numerous references in that decision to expiration
dates of leases in the cases cited that it was understood, without argument, that a lease which "expires" on a determined day continues in
effect until the last moment of that day.2 We know of no reason, and
none has been suggested, for finding that "ending on" and "expiring
on" have substantially different meanings.
With respect to appellant's contention that Welran v. Helis, sspra,
does not state the law applicable to deeds we note that the court, after
2This
rule was followed by the Department in S. J. Hooper, 61 I.D. 346, 347 (1954),
without any suggestion that there was a question as to when title vested in the United
States under a deed worded similarly to those in question here.
3The court stated, inter alia, that:
"It is universally held that unless a contrary intent is specifically shown a 'year' means
a calendar year. Likewise fractions of a day are considered a whole day. Therefore it is
clear that if the date of execution of the leases is included in the five-year period, the
primary term of the leases terminated at midnight July 19, 1958. On the contrary if the
date of execution is emcluded the primary term expired at midnight July 20, 1958.
*e

*

eS

S

*

2*

Zf

"In Paylor v. Rfutrasa, La. App., 111 So. 2d 576 (2d Cir. 1959), the Court said:
'The oil and gas lease in question has a primary term of ten years and was dated December 7, 1937, which means that the same expired on December 7, 1947 * .'
"In Pace Lake Gas Company v. United Carbon Co., 177 La. 529, 148 So. 699 (Sup. Ct.
1933), the Supreme Court said that a lease dated May 2, 1924, for a term of five (5) years
expired on May 2, 1929.
"In Landrp et CI. V. Flait et al., La. App., 148 So. 2d 360 (lst Cir. 1962) the First
Circuit Court of Appeal in referring to -a lease dated March 29, 195.7,stated that the lease
was for a primary term of three years ending March 29, 160, and that the Commissioner's
Order (dated March 23. 1960) was issued one day prior to the expiration of the primary
term.
*

;0f0*

V

.

*

X

*

*e

*

"In Petersen v. Robinson Oil &4Gas Company * * * 1356 S.W. 2d 217 (Tex. Civ. App.,
1952) ] the Court held that a lease dated March 27, 1947, for 'a term of ten years from this
date' would have expired at midnight on March 27, 1957 had not the drilling contractor
staked a location and. commenced drilling operations on that date.". 152 So. 2d at 226,
228-229.
Following appellant's reasoning, we would be justified in asking, in each of the instances
cited, whether the court meant that the lease expired at the beginning or ending of the
designated expiration: date, a question which, if meritorious, would leave each of. the
determinations without a decisive decision
.
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citing in that decision the Louisiana statutory provision for the computation of time in contractual matters, stated:
The District Judge held that the primary term of the leases expired at mid!night July 19, 1958, his reasoning being that a mineral lease is not a contract
in- which there is an obligation to do, to perform, or not to do, and therefore
Article 2058 et seq. of the Civil Code are inapplicable. The District Judge then
concluded that the date of the leases is to be included in determining the term
of the leases, citing Baker v. Potter, 223 La. 274, 65 So. 2d 598; Ratcliff v. Louisiana Industrial Life Insurance Compay, 185 La. 557, 169 l~o. 572; Housing
Authority of the Totn of Lake Arthur v. T. Miller : Sons, 239 La. 966, 120
So. 2d 494. *
*
.We do not consider it necessary to decide whether the leases contain an obli-

gation to do, or to perform, or whether Article 2058 et seq. of the Code are applicable to a mineral lease. If the codal rules are not applicable it does not follow
that the converse of the rules must be applied. 152 So. 2d at 227.

The court then proceeded to find, "considering the ordinary meaning
of the words 'from this date' and the general rule relative to the interpretation. of such words, that the date a quo should be excluded and
the date ad quem included in the calculation of the term of the leases,"
from which it concluded that the primary term of the leases there
under consideration did not. expire, until midnight July 20, 1958.4
The reasoning of the court may be properly extended to the present
case, for it seems obvious that, whatever the limits may be in applying
rules applicable to leases to the conVeyanceof real estate; it does not
follow that, becausethe laws applicable to mineral leases do not necessarily govern the conveyancingof real estate, "the period ending"
means one thing when used in an oil and gas lease and something
entirely different when used in a deed of land. In the absence of some
basis for such a distinction we can only conclude that the: meaning is

the same in either situation.
Appellant does not appear to challenge the Bureau's- finding that
a lease offer filed before land becomes available for leasing is to be
4 The court's conclusions cast some doubt uponathe distinction between contract law and
real property law in Louisiana, relied upon by- the Bureau of Land Management in the
Mobley decision, 8upra, cited by appellant in support of his argument. In that case the
United States took title to land under a deed in which the grantor reserved the mineral
rights in the land conveyed "for a period of twenty-five years from August 10, 1935.,' The
Bureau, after acknowledging the general rule that in the computation of a period of tine to
run from a given date the beginning date is excluded from the period, found the rule with
respect to; a conveyance of real property to be that the given date; is included in the period
of time provided for in the absence of an expression of intent to the contrary on the part
of the parties to the conveyance.
Itis not necessary now to pass upon the correctness' of the Bureau's- conclusions in that
matter, for, as we'have already pointed out, the deeds now in question specified the exact
date on which the grantors' reserveddnterests were to terminate, and there Is no problem
here of determining the point from which a period- of tine is to be computed. Thuslf the
ruling in the Mobley case is immaterial to the issue now before the Department.
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-rejectedand not held in suspense until the land becomes available, and
we find no error in the Bureau's determination that appellant's offers
were properly rejected.
- Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 M 2.2A(4) (a) ; 24 F.R. 1348), the
decision appealed from is affirmed.
ERNEST F. Homf,

Assistant So~litor.
JACOB N. WASSERMAN

A-30767

Decided June 14, 1967

,Oil and Gas Leases: Acquired Lands Leases-Oil and Gas Leases: Applications: Generally-Oil and Gas Leases: Lands Subject to
Where land was conveyed to the United States under a deed wherein

the grantor reserved all minerals, together with the right to mine, drill,
remove and operate for such minerals "until November 4, 1965," with the
express provision that if the reserved right to mine etc. "is not being exercised on November 4, 1965, then and upon said November 4, 1965, the said
coal, oil, gas and minerals, and all rights thereunder hall become property
of the Grantee," and the right was not exercised on that date, title to the
minerals vested in the United States on the prescribed day, and acquired
lands oil and gas lease offer filed the same day was properly accepted for
consideration by the land office.
*
--

APPEAL PROX THE BUREAU OF LAND NANAGEMENT

Jacob N. Wasserman has appealed to the Secretary of the Interior
from a decision dated December 5, 1966,whereby the Officeof Appeals
and Hearings, Bureau of" Lald Management, affirmed a decision of
'the Eastern States land office rejecting 'his noncompetitive acquired
lands oil and gas lease offer Eastern States 0446,filed pursuant to the
Mineral Leasing Act for Acquired Lands, 30 U.S.C. §§ 351-359 (1964).
Wasserman filed his offer on November 5, 1965, -for
'200 acres of land
-in sec. 4, T. 16 N., R. 15 W., Mich. Mer., in the Manistee National

Forest, Michigan. The lands applied for were acquired by the United
States under a deed executed on. September 22, 1937, by Emma R.

Hutchins wherein the grantor'r served "all coal, oil, gas and minerals
in, 'upon and under the lands * * *I together with the right to; mine,
drill, remove and operate for same until November 4,1965, said rights
subject to renewal, by five '(5) year periods, provided the' right is'
being exercised at the end of any period.' If, however,' said' right is
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not being exercised on November 4, 1965,then and upon said November 4, 1965, the said coal, oil, gas and minerals, and all rights thereunder shall becomeproperty of the Grantee * * *.By a decision dated August 16, 1966, the land officerejected appellant's offer for the reason that the lands described therein "are embraced in lease ES 0438, title-holder of record being George M.
MeAleenan."' i
On appeal to the Director, Bureau of Land Management, Wasserman
contended that the reservation of minerals in the deed to the United
States did not expire until November 4, 1965. It follows, he argued,
that no effective filing could be made for an oil and gas lease until
November 5, 1965, and that lease Eastern State 0438 was improperly
issued. The Office of Appeals and Hearings, however, in affirming
the rejection of appellant's offer found that the language of the deed
unequivocally rovided that title to the minerals should vest in the
United States 'on November 4, 1965, if the right of renewal had not
been exercised. Since there was no renewal, the Officeof Appeals and
Hearings stated, the minerals became the property of the United States
on November 4,1965, and became available for leasing on the same day.
In his present appeal Wasserman renews his contention that title
to the minerals did not vest in the United States until November 5,
1965, asserting that the word "until" includes all of the specified day
or that, in any event, the term used is ambiguous, that if the determination as to whether the grantor exercised her reserved right is to
be made on, and not before, November 4, 1965, the reservation must
continue through all of that day, and that the ambiguity, if any, was
created by the United States and should be strictly construed against
the grantee. Moreover, appellant contends, inasmuch as the assignment from Meinhart to McAleenan specifically negates any warranty
of title, the assignee cannot qualify as a bona fide purchaser for value.
On behalf of the lessee it is argued that the word "until" excludes
the date ad qern or that it is ambiguous in law but that the explanatory language in the deed makes it clear that title to the minerals
vested in the United States on November 4, 1965, and that, even if
'title did not vest until November 5, the assignee must be protected
as a bona fide purchaser.
From the arguments of the parties, and from a review of pertinent
authorities it is' abundantly clear that "until" is a word of exclusion
'iLease Eastern States 0438 was issued to Arthur E. Meinhart effective August 1, 1966,
Pursuant to a lease offer filed on November 4, 1965. The lease Was assigned by Mieiniart to
MeAleenan by an instrument approved effective September 1, 1966.
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or a word of inclusion, or that it is ambiguous in meaning, depending
upon which rule one elects to. apply .Thus, it has.eenstated ,that:
* * * It may be assumed that the preposition "until," like "from" or
"between," generally excludes the day to which it relates. [Citations omitted.]
In contracts and like:documents, until" is construed as exclusive of the day
mentioned, unless it was the manifest intent of the parties to include it. Webst.
Dict. "The use of the word 'until' generally implies an intention to exclude the
day to which it refers, unless a contrary intention appears from the context of the
statute or instrument in which the word is used." 26 Am. & Eng. Ene. Law, p. 9.
The word "until" is exclusive in its meaning. A charter to continue until the
1st day of January expires on the 31st day of December. People v. Walker, 17
N.Y. 502. * * * People v. Hornbeck, 61 N.Y.S. 978 (1899). See In re Wiegand,

27 F. Supp. 725, 729 (S.D. Calif. 1939).

On the other hand it has been stated that:
The word until has been given in this state a meaning equivalent to until
and including. We treat it as if used in the inclusive sense unless the intent to
use it in another sense clearly appears. * * * Marcum v. Melton, 21 S.W. 2d
291, 292 (Ky. 1929).

The more general rule is that:
No general rule can be laid down to determine whether the word "until" is
a word of inclusion or exclusion. A strictly literal definition would doubtless
make it one of exclusion, but popular use is quite as likely to give it an inclusive as an exclusive sense. The use of the word in particular instances may be
such as to leave no doubt as to the meaning, and, in such cases, the court will
give it the meaning intended. Thus, if a lease is given until the 1st of April,
there could be no question that it would expire with March; while, on the other
hand, if a lender told a borrower that he could have the money borrowed until
the 15th of the' month, few people would doubt that repayment on the 15th
would comply with the agreement. Annot., 16 A.L.R. 1094 (1922).

The applicable law here, of course, is that which is followed in
Michigan, and it would appear that the general rule prevails in that
State.
In Hallock v. INcome Guaranty Co., 259 N.W. 133 (Mich. 1935),
a case which. appellant cites in support of the proposition that "until"
is a word of inclusion, and which the lessee contends is inapplicable
to the issue here, action was brought under a health and accident insurance policy. The last premium notice received by the plaintiff stated
that a quarterly premium of $15 would become due and payable on or
before November 29, 1932, and that payment thereof would extend
the insurance until February 28, 1933. Although'the premium was
not paid until December 12, 1932, it was accepted by the company. The
premium due on February 28, 1933,was not mailed until March 2, and
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the defendant refused to accept it. The plaintiff incurred the disability-upon which the action was based on February 28.'In holding that thepolicy remained in effect through that date the court stated.
All ambiguities in a, policy of insurance must be resolved in favor of the,
insured. [Citations omitted.]In order to avoid any question as to the exact
period during which a policy is in force, it is frequently provided that its term
shall begin at noon on a certain day and expire at noon on a certain subsequent
day. The policy in the instant case contained no such provision. However, it has

repeatedly been held that in ascertaining the time during which an act is to be
performed, or an obligation remain in force, the date from which the contract

runs is excluded, and the last day mentioned is included, in the calculation; it
being the policy of the law to protect a right and prevent a forfeiture where this
can be done without violating the clear intention or positive provision of the
parties. [Citations omitted.] This rule has been applied to life insurance contracts. [Citations omitted.] Plaintiff's insurance therefore did not expire until
midnight of February 28, 1933 * * *. P. 134.

The court did not, in fact, discuss the meaning of the word "until,"'
although it seemsclear from what it did say that the term has no fixed
legal meaning in Michigan. The parties to the present dispute have not
cited, and we have not found, a more explicit discussion of the problem
by a Michigan court.
In the present case, however, the significance of the word "until"
fades as a key to the interpretation of the deed in question, for the
most that can be said for that word itself, under any rule of construction, is that it creates a presumption of intent to include or to exclude.
Thus, under any of the three rules of interpretation set forth above, a
clear expression of intent in the instrument of conveyance would prevail over any presumption as to the meaning of "until." The deed in
the present case is not without its explanatory language.
Any ambiguity which may be found in the use of the word "until"
should be removed by the clear expression that "then and upon said
November 4, 1965, the said coal, oil, gas and minerals, and all rights
thereunder shall become the property of the Grantee." The clarity of
that provision, however, is somewhat clouded, and a measure of ambiguity is restored, by the prefatory condition that if the right reserved
under the deed to mine, drill, 'remove and operate for the reserved
minerals "is not being exercised on November 4, 1965," title to the minerals is to vest in the grantee.
'There may be a question as to whether the grantor, in order to increase the period of the reservation of mineral rights under the deed
was required to exercise the right of mining, drilling, removing or operating prior to November 4, 1965,or whether she had all of that day in
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which to commence any such operation. Since the right was not exercised at any time we find it unnecessary to determine that precise question.2 The language of the deed was explicit in. providing that if the
right was not exercised title to the minerals should vest in the grantee
on November 4 1965.

Appellant would have the deed construed to provide that "if the
grantor does not exercise the right on,or before November 4, 1965,the
coal, oil, gas and minerals, and all rights thereunder shall become the
property of the Grantee on November 5, 1965." That, of course, is not
what the deed provided, and we see no evidence that such was the
intent of the parties. Thus, giving the language of the deed what we
consider to be its plainest meaning, we concur in the findings of the
Bureau that title to the minerals in the lands in question vested in the
United States on November 4, 1965, and that the land officeproperly
accepted an offer to lease the oil and gas deposits thereunder filed on
that date. In view of this conclusion it becomes unnecessary to determine whether or not McAleenan qualifies as a bona fide purchaser of
the lease interest of Meinhart.:
Therefore, pursuant to the authority delegated to the Solicitor by the
Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348), the
decision appealed from is affirmed.

F. Hoivi,
Assistant Solicitor.I

ERNEST

2 Although we do not find any cases directly in point, we find nothing that
would preclude a provision in a deed that title should vest in the grantee on a given date upon the
condition that a specified act not be performed by the grantor by that date, assuming here
that it was the intent of the parties to- allow the grantor to exercise the reserved right
through November 4, 1965. This Department, for example, applying the familiar rule that
a day is an indivisible unit, of time, and an action effective on a particular day is effective
from the first.moment of that day, has held the relinquishment of an oil and gas lease,
filed at 9 :30 am. on the anniversary date of the lease to be effective from the first instant
of the day and to prevent the accrual of a rental obligation which, except for the filing of
the relinquishment, would have accrued also from the first moment of the same day. Humsble
Oil & Refining Co., 64 I.D. 5 (1957). In a similar vein, a court has held that the act. of a
State legislature validating certain school districts, provided there was no litigation on the
validity of any district pending on the effective date of the at, did not validate a school
district the validity of which was challenged in a proceeding commenced on the effective
date of the validating act. hilds et el. v.. Board of Sup'rs, of Webster County, 128 So. 338
(Sup. Ct. Miss. 1930). Thus, we find' nothing repugnant in a provision in a deed that titled
to an interest conveyed should. vest in the grantee on a specified date subject to the condition that an act performed on that same date would prevent the vesting of title at that
time.

269453-67-3
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Rules of Practice: Appeals: Generally-Rules

f Practice: Evidence

The overriding consideration in ruling upon requests for 'discovery is
whether making available the information sought is consistent with the
objective of securing just and inexpensive determination of appeals without
unnecessary delay, with consideration given to (i) the attainment of that
objective in the particular case; (ii) the showing made by the party seeking
discovery; (iii) the claims of privilege asserted, and (iv) the likelihood of

hardship resulting from granting particular requests. Absent hardship and
privilege, the scope of inquiry may encompass any material relevant to the
subject matter and need not be limited to the precise issues involved, even
though such material may not be admissible as evidence at the hearing.
BOARD OF CONTRACT APPEALS

This appeal involves the interpretation of specifications concerning
the encasement of pretensioned' concrete pipe. The apellant, pursuant "to the Rules of" this Board "'and the pre-trial Order entered in
this cause,"has served upon the Government documents entitled "Request For Admissions," "Motion For the Production of Documents,"
and "Interrogatories." The Government has objected to certain of the
items propounded.
Under subsection (b) of section 4.4 of our rules, we "may empower
or approve the taking of depositions, service of written interrogatories,
inspection of documents and admission of facts generally in accordance
with the procedures covering such matters established by the Armed
Services Board of Contract Appeals." The ASBCA rules provide for
depositions by means of oral examination and written interrogatories
"for use as evidence in the appeal proceedings," as distinguished,
simply, from written interrogatories to parties, inspection of documents,and admission of facts.2
The ASBCA will not ordinarily permit a deposition to be taken for
ultimate use as evidence "unless it appears that it is impracticable to"present deponent's testimony at the hearing of the appeal, or unless
a hearing has been waived." Applications for; permission to serve
upon parties written interrogatories not designated specifically for
use as evidence, to inspect certain documents, and to request admi
sion of specified facts will not be entertained "as a matter of course,"
but only under "appropriate circumstances," and will be "approved
132 CFR Part 30, Appendix A, R. 14 (a) (1966).
2Id., R. 15.

aid., . 14(a).::
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only to the extent and upon such terms as the [ASBCA] in its discretion considers to be consistent with the objective of securing just and
inexpensive determination of appeals without; unnecessary delay, and
essential to the proper pursuit of that objective in the particular
case."

4

It is questionable whether the appellant has complied with the
ASBCA rules which we follow generally in the area of discovery.
The request for the interrogatories is deficient in that it does not
clearly state its purpose. In addition, there has been no allegation of
"appropriate circumistances" which might entitle the appellant to
inspect the documents sought and demand the admissions propounded.
Rather, its application is grounded upon what it characterizes as a
"pre-trial Order," but which actually is a stipulation between the
parties approved by the hearing official designated by the Board for
a prehearing conference in reference to this matter. As we understand
the stipulation the parties thereto merely recognized that certain
documents would be requested for inspection and copying and that
interrogatories would be propounded. The stipulation: does not constitute an agreement as to specific items of information that would be
furnished.
The ASB(A procedure in this field ordinarily should be adhered
to; however, our rules permit us to deviate therefrom. In this case
the Board will accept the stipulation of the parties as a substitute
for the required showing of "appropriate circumstances." Additionally,
we have given great weight to the fact that the Government has
acquiesced in most of the appellant's demands.
The overriding consideration in all cases is whether granting the
information sought is "consistent with the objective of securing just
and inexpensive determinations of appeals without unnecessary delay,
and essential to the proper pursuit of that objective in the particular
case." If that test is not met, discovery will not be allowed.
Severe restrictions will not be placed upon an application by. a
party to utilize requests for admission or interrogatories for discovery
purposes. The requirement to furnish answers to interrogatories or
requests for amissions, however, will not be imposed to the extent
that hardship is likely to result.
In this appeal some degree of discovery is clearly advantageous.
The contractor contends that interpretation of numerous provisions
FId.,R. 15.::
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of the contract will be required. A hearing has been requested. In
anticipation of the hearing the Government has not provided a "detailed exposition" of its position. The proof in support of the alleged
extra work performed (claimed by the appellant not to be called for
by the specifications) is likely to be detailed and time-consuming.
Discovery would appear to be calculated to expedite this matter.
What we must determine is the extent of discovery to be allowed.
The Government objects to the following:

Request for Admissions
7. You are requested to admit that the contracting officer, prior to making
his findings of fact and decision, dated July 8, 1966, saught [sic] the advice and
counsel of others as to the claims presented in the letters of Allison & Haney,
Inc., dated March 8, 1966.
8. You are requested to admit that some of the advice and counsel received
by the contracting officer in response to his inquiries outlined in Request No. 7
above:
A. Was to the effect that the contract provisions regarding payment for concrete
and cement used in encasements were ambiguous.
B. Was to the effect that the contract provisions regarding the location of
encasements, paragraph 85(k) and drawings 144 to 147 were ambiguous.

Motion For the Production of Documents
The underlined portion of 3:
3. All written material concerning inquiries, comments, or suggestions submitted
to the Government prior to the acceptance of bids relative to the plans and
specifications on this project including copies of any memoranda or document
of any type which may have been prepared as a result of said inquiries, comments
or suggestions; and copies of and answers given to the party making the inquiries, comments or suggestions; and inter-office memoranda listing information

or advice about the inquiry, comment or suggestion; and any and all wcritten
documents relating thereto.
4. All written reports or documents relative to the checking of the bids of
Allison & Haney, Inc., on this contract including any inter-office memoranda
relating to the presence or absence of errors in the bid and all other written
documents relating thereto.
5. All correspondence or written documents of any nature whatsoever, including inter-office memoranda or other writings relating to the contracting officer's
findings of fact and decision dated July 8, 1966, and any written documents
relating thereto, whether made before or after July 8, 1966.

Interrogatories
30. Please state if any of the paragraphs of the specifications or drawings of
the plans listed in Interrogatory No. 5 [52, 81, 85(K), 171(0), 189, and the
paragraphs listed in answer to Interrogatory No. 3], including those paragraphs
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of the specifications or drawings listed in answer to Interrogatory No. 3 are
'stock' specifications or drawings.
31. If your-answer to the above interrogatory is "Yes," please state:
A. Which of the paragraphs of the specifications or drawings in the plans
referred to in Interrogatory No. 3 [the specifications and plans which the
Goverument considers relative to the appeal] are "stock" specifications or
drawings.
B. As to each of the paragraphs of the specifications or drawings listed in
answer to part A hereof, state the last five construction projects of the United
States of America on which each such paragraph or drawing was used.
32. Please state if any of the paragraphs of the specifications or drawings of
the plans listed in Interrogatory No. 5 [52, 1, 85(K), 171(C), 189, and the
paragraphs listed in answer to Interrogatory No. 3] were used on other construction projects designed or administered by the Bureaul of Reclamation or any
other agency of the United States of America, and identify such paragraph and
drawing used.
33. If your answer to the above interrogatory is "Yes," please state as to each
specification or drawing so used:
A. All projects within the last five years on which the drawing or specification
was used.
B. The name of the contracting firm that performed the contract for the
United States.
C. The location of the office where the contract was administered.
D. The name of the employee of the United States of America in charge of
the office named in answer to part C hereof.
34. A. Please state if any of the paragraphs of the specifications or drawings
referred to in Interrogatory No. 3 [the specifications and plans which the
Government considers relative to the appeal] have been revised-since the award
of this contract.
B. If your answer to part A hereof is "Yes," please state:
i. Which were the specifications or drawings that were revised.
ii. As to each specification or drawing revised, please state the exact language
in the revision.
A
iii. As to each specification or drawing revised, please state the names, present
residence addresses, present business addresses, positions of employment of the
persons authorizing and making the revisions.
iv. As to each specification or, drawing revised, please state the reasons for

this revision.
35.- Please state in detail the reasons for issuance of Supplemental Notice No.
2, including:

*

*:

:*

*

B. The method or manner in which the need for each of. the changes contained
in the Notice was brought to the attention of the persons named i answer to
part A hereof [who instigated issuance of the Notice].
C. The specific deficiency in the plans or specifications sought to be corrected
by each of the changes contained in Supplemental Notice No. 2.
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D. Singularly, and in detail, the substance of any memorandum or written
document including inter-office material concerning this Notice, whether made
before or subsequent to the issuance of said Notice, or, in lieu thereof, attach
a copy of said written document to the answers to these interrogatories.,
37. Please state the names, residence address, and positions of employment of
all persons whom the contracting officer consulted relative to, or upon whose
advice the contracting officer relied in making his findings of fact and decision
dated July 18, 1966.

38. Please state as to each person named in answer to the above interrogatory:
A. The reason each was contacted by the contracting officer, or the reason
each gave advice to the contracting officer.
B., Whether the contract [sic] between such persons and the contracting officer
was oral or in writing.
C. If the contract [sic] was oral, please state in detail, the substance of all
oral conversations between each party and the contracting officer including,
and stating in detail, the opinion or advice given by each party to the contracting officer; if the contract [sic] was in writing, please state the substance of all
written communication between each party and the contracting officer including,
and stating in detail, the opinion or advice given by each party to the contracting
officer or, in lieu thereof, please attach a copy of all written correspondence or
documents between such persons and the contracting officer to the answers to
these interrogatories.

The Government bases its objection to items "7" and "8" of the
Request For Admissions; items "3" (last three lines), "4" and "5" of
the Motion For the Production of Documents; and items "35, B C,
and D," "37" and "38" of the terrogatories upoll a claim of governmental privilege. In support of its position, the Govermilent relies on
our decision in Vitro Corporation of Ane ria, 5 in which we denied
without prejudice an appellant's motion for the production of
documents.

In Vitro we held that whether particular documents are privileged
against disclosure is a question that calls for the evaluation of such
factors as "(1) the relevancy of the-documents to the subject matter
involved: in-the pending appeal; (2) the necessity of the documents
for the proving of the appellant's case; (3) the seriousness of the
danger to the public interests which disclosure of th documents
would involve; (4) the presence in the documents of factual data, on
the one hand, or of policy opinions, on the other; (5) the existence
of confidential relationships which disclosure of the documents might
unduly impair; ad(6)
the nonnal desirability of full disclosure of
all facts in the possession of either party to the appeal." 6 Sice we
ICBA-376 (August 6, 19;64), .1 I.D. 301, 1964 BCA par. 4360,
Id. at 310, 1964 BCA at 2,,072.
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had no reasonably specific information as to the contents and significance of the docunents" the Government claimed were privileged,
we remanded the matter to Department Counsel for production of
documents in accordance with the guidelines contained in our opinion.
Inl the event of further controversy we granted appellant the right
to renew its motion.7
The appellant maintains that under the factors outlined in Vitro
the Government may not deny it access to the items sought. It argues
that "the contractor is entitled to know what evidence was presented
to and considered by the contracting officer" and "all information he
considered relevant and solicited to determine the facts and make his
ultimate decision." s

Standing alone, item "7" of the Request For Admissions is not
objectionable. As the Government recognized in its response, dated
May 26, 1967,to appellant's application, a contracting officermay obtain information and advice from others.9 A request for an admission
to that effect is therefore not inappropriate and is allowed. Item "8":
of the Request For Admissiols, items "3" (last three lines), "4" and
"5" of appellant's: Motion For the Production of Documents, and
Interrogatories "35, B, C, and D," "37" and "38," all fall within the
area of the administrative decision-making process which is protected
from disclosure.,0 As the United States Court of Appeals For the District of Columbia has said, "To the extent that the documents deal with
recommendations as to policies which should be- pursued *
, or
recommnendationsas to decisions which should be reached * * *, the
claim of privilege is well founded." -' However, the privilege is not
absolute.12

The appellant is, of course, correct in asserting that it is entitled to
know the basis for the contracting officer's decision. But it appears
'In fact, it ultimately became necessary at the hearing on the Vitro appeal for the hearing officer to decide whether a number of withheld Government documents could be inspected
by Vitro's counsel.
8Letter
to the Chairman of this Board, dated June 6,1967, p. 2.
9 Barringer &Botke, IBCA-428-3-64 (April 19, 1965), 65-1 BCA par. 4797.
"Boeing Airplane Companj v. Coggleshall, 280 F. 2 64, 60 (D.C. Cir. 1960) Kaiser
Aluminm & Chemical Corp. v. UnitedzStates, 141 Ct. Ci. 3, 157 P. Supp. 939 (j58).
n Boeing, supra note 10. The amendment of section 3 of the Administrative Procedure
Act, regulating availability to the public of Governmental records, which takes effect on
July 4, 1967, does not appear to change the existihg law in regard to intra-agency memoranda. See P.L. 89-487, 80 Stat. 250, subsection (e) (5),
1Kaiser,
spra, note 10, at 49; 157 F. Supp. at 946; Vitrd Oorporation of Anierica,
supra,
note 5.
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that the appellant has overlooked the appeal file in this connection.
The appeal' file, according to our rule 4.6, "shall consist of the notice
of appeal and the memorandum of arguments, if any, submitted therewith, and of aUldocuments on which the contracting officer has relied

in making his findings of fact or decision,including the following:
(a) the findings of fact or decision; (b) the contract, specifications,
pertinent plans, amendments, and change orders; and (c) correspondence and other data material to the appeal." The appellant has not
contended that the appeal file is inadequate or deficient in any regard,
or otherwise alluded to it. Indeed, from the generality of the appellant's argument it appears that the appellant has given insufficient
consideration to the material contained in the appeal file. The Board
concludes, therefore, that upon the present showing the appellant's
request for discovery as to the matters covered in Request For Admissions "8," items "3" (last three line), "4" and "" of the Motion For the
Production of Documents, and Interrogatories "35, B, C, and D," "37"
and "38" should be denied.' 3

The Government objects to Interrogatories "30" through "34" on the
ground that "the requested information would require burdensome,
oppressive and detailed checking of numerous contracts and a large
volume of other material." Instead, it invites the appellant to visit
the contracting officer's office and obtain itself the answers to these
questions.

At the same time, the Government does "not concede that
evidence as to what other Bureau of Reclamation contract provisions
may be is relevant to the issues here." It contends that the "question
is one of the proper construction of this contract and not some other
one or ones." The Government may be correct in this contention,"
but we are not required to pass on it at this time. For purposes of
discovery it is not necessary that an interrogatory seek only material
that is itself admissible as evidence." Rather, absent hardship, the
scope of inquiry may encompass any material not privileged that is
relevant to the subject matter of the proceeding and need not be
limited to the precise issues involved.'6
12Compare Merritt-Chapman & Scott Corporation, VACAB No. 533 (August 5, 1966),
66-2 BCA par, 5762.
14Kahoe Supply Company,GSBCA No. 1730 (January 25, 1967), 67-1 BCA par. 6123
(letters to other ontractors held neither relevant nor material to resolution of issue in
dispute). C. AmericanLgurian Company,Inc., IBCA-492-4-65 (January 21, 1966), 73
I.D. 15, 66-1 BA par. 5326.
" 4 Moore, FederalPractice, par. 33,15, at 2326 (2d ed. 1966).
1Il. at 2324, par. 26.25[3], at 1545.
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Interrogatory "30" and subdivision "A" of "31" relate to whether
certain specifications are "stock" or standard specifications. This is
a legitimate subject of inquiry. Moreover, to-respond thereto will not,
in our opinion, require "burdensome, oppressive and detailed checking." As to these items the Government's objections are overruled.
Interrogatories "31, B," "32" and "33" seek information regarding
construction projects "of the United States of America" on which certain specifications and drawings were used. This question is too broad.
To respond thereto would necessitate a survey of the entire executive
branch of the United States Government. Neither this Board nor any
bureau of this Department can compel the various other agencies of
the Government to cooperate in such an undertakings The scope of
these interrogatories (as hereinafter refrained) is necessarily limited,
therefore, to construction projects of the Bureau of Reclamation (the
contracting agency here involved).
Interrogatory "34" relates to revisions of specifications and drawings made since the award of the contract in question. This is somewhat analogous to an interrogation into repairs and alterations
subsequent to an accident, or into similar accidents. Although such evidence may not be admissible at the trial,18 and there is a split of authlority on the propriety of such interrogatories" the "better view is
that the discovery of such matters should be allowed." 20We therefore
overrule the Government's objection and hold that the proposed interrogatory is proper. But we stress that any material elicited will not
necessarily be admitted into evidence at the hearing on this appeal.
The question that remains is whether the Government should be
compelled to search and compile the data, if any exists, required to
reply to Interrogatories "31, B" "32," "33" and "34," or whether the
burden of so doing should fall upon the appellant. Of course, to some
degree all interrogatories are burdensome.21As we indicated at the outset, our concern is that hardship not result from the requirement to
respond.
The Government contends that it "is not obliged to prepare appel17Winston Brothers Company, Foley Brothers, ma., Frazier-Davis. Costruction: Cornpany, and Hurley Construction Company, IBCA-625-2-67 (May 22, 1967).
384 Moore, op. cit. spra
note 15, par. 2.16[1], at 1185.
19 Id., par. 33.15, at 2330.
20 Id., par. 26.16[l], at 1185.
21Id, par. 33.22, at 2379.
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lantzs case." Its point is well-taken.2 2 A party ordinarily will not be required to "make research and compilation of date not readily known to
him." 23 This is precisely what the Government is being'called upon to
do. Moreover, the information here sought by interrogatory is more
appropriate to the device of a motion for the production of documents,
as the Government impliedly recognized when it voluntarily expressed
its willingness to make available to the contractor at the contracting
officer's officethe various papers which might reveal the data sought
by these questions. We therefore will not permit items "31, B" "32"
"33" and "34" as interrogatories, but, instead, redesignate them as
items "6" "7" "8" and "9" respectively, of appellant's. Motions For the
Production of Documents.
Conclusion
Items "" through "6" of the Request For Admissions, not having
been objected to, are allowved.Request "7" is granted. Request "8" is
denied.

Items "1" "2" and "3" (except for the last three lines) of the Motion
For the Production of Documents, not having been objected to, are
allowed. Items "4" and "5" and the last three lines of "3" are denied.
Interrogatories "1" through "29" 3, A" "36" "39" anid 40," not
having been objected to, are allowed. Interrogatories "30" and "31,
A" are hereby granted. Interrogatories "31, B" "32" "33" 434" "35,
B, C, and D," "37" and "38" are denied. Interrogatories "31, B" "32"

"33" and "34' are hereby redesignated as items "6,' "7," "8" and
"9," respectively of appellant's Motion For the Production of Documelts and, as limited in scope by our foregoing comments, are allowed.
The Government's responses to the Request For Admissions and
Interrogatories shall be made not later than August 1, 1967.The Govermnent shall make available the documents allowed for inspection
and copying in the officewhere such documents are on file until July 15,
1967,or such later date as may be agreed to by the parties.:
If, following inspection of documents as authorized in this decision,
the appellant desires to have other documents produced which the
Government deems privileged, the appellant may make application to
-the Board for production of such documents. In that event the appellant will be expected to identify the documents requested and to set
forth the purpose for which disclosure thereof is sought. Upon a
22 "A litigant may not compel his adversary to go to work for him." A ktiebolaget Vargos
et al. v. Clark-,8 F.R.D. 6385 636 (D.D.C. 1949).
234 Moore, op. cit. spra note 15, par. 33.20, at 2%69.

187]

187

WHETHER

AUTI-IORITY TO RESTRICT OR CONDITION
M1INING ACTIVITIES IS SUPPLIED BY TE
CLASSIFICATION AND MULTIPLE. USE ACT OF SEPTEMBER

19,'1964

(78 STAT. 986; 43 U.S.C. SECS. 1-411-18)
Jun

19, 1967:

prope showiig the Board will undertake to review such documents
in accordance with the guidelines established in Vitro, supra, and determine their status.
ATILLI-Am

F. MCGRAW,Aeibeor.

I CONCUR:
DEAN

F. RATZMIAN Cairmzan.

WHETHER

AUTHORITY

TO RESTRICT OR CONDITION MINING AC-

TIVITIES IS SUPPLIED BY THE CLASSIFICATION AND MULTIPLE
USE ACT OF SEPTEMBER 19, 1964 (78 Stat. 986; 43 U.S.C. SECS.
1411-18)
Classification of MultiDle Use Act Lands-Minilng Claims: Generally-Mining Claims: Special Acts-Multiple Use-Public Lands: ClassificatioStatutory Construction: Generally
The Classification and Multiple Use Act of September 19, 1964 (78 Stat. 986;
43 U.S.C. secs. 1411-18) authorizes, uder certain circumstances, the segregation of public land from appropriation under thd geferal mining awsV,but it
does not provide authority to restrict or condition the mining activities
:authorized by the general mining laws.

M-36699

June 19, 1967

.

Jauary 25, 1967
To:

STATE DIRECTOR, UTAH,

BUREAU

OF LAN D MANAGEMENT,

SALT

-LAKIEGT, UTAH
SUBJECT: WHETHER AUTHoRITY To. RESTRICT OR CONDITION MINING
AcnIvi=s
IS SUPPLIED BY THE CLASSIFICATIONAND iULTIPLE USE

ACT OFSEPTEMBER
19,1964 (78 STAT.986; 43 U.S.C. SEcs.1411-18)

You have asked the questions: (1) whether the subject act (hereinafter called "the act") and the regulations ronulgated thereunder
give authority, in your classification of lands, to leave land open to
mineral location and eventual patent, but, to impose certain restrictions or conditions pertaining to miningactivity on the land, if determined to: be in the public interest to do so; and (2) whether in your
land classifications pursuant to the act you can segregate lands from
disposition under the mining laws, but permit mining activities with
certain controlling restrictions imposed for protection of other land
values.
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An illustrative example of the questions is a situation where important scenic, recreational or wildlife values could be adversely affected by the existence of roads or diggings in certain areas and you
would desire miners to notify the district manager having administrative jurisdiction of the area of proposed roads, diggings or other
surface disturbance, a minimum of 30 days in advance thereof, and
the district manager would either approve or disapprove the location
of the surface disturbance and if he disapproves he would require
appropriate changes in the location or mainer thereof.
In my opinion both questions must be answered in the negative.
Section I of the act (43 U.S.C. sec. 1411) instructs the Secretary of
the Interior, "Consistent with and supplemental to the Taylor 'Grazing Act of June 28, 1934,as amended, and pending the implementation
of recommendations to be made by Public Land Law Review Commission" to
* * * develop and promulgate regulations containing criteria by which he
will determine which of the public lands and other Federal lands, * * * shall

**

be (a) [disposed of for certain reasons] * * * or (b) retained, at least during
this period, in Federal ownership and managed for (1) domestic livestock grazing, (2) fish and wildlife development and utilization, (3) industrial development, (4) mineral productions, () occupancy, (6) outdoor recreation, (7)
timber production, (8) watershed protection, (9) wilderness preservation, or
(10) preservation of public values that would be lost if the land passed from

Federal ownership.
*

*

*

*

*

*

*

None of [such land] * * E shall be given a designation or classification unless
such designation or classification is authorized by statute or defined in regulations
promulgated by the Secretary of the Interior.

Thus the act authorizes the classification of lands either for certain
disposal uses or for interim management under principles of multiple
use. The regulations promulgated as authorized by the act are contained in 43 CFR, Part 2410, and also Parts 1720 and 2240.
Section 3 of the act (43 U.S.C. sec. 1413) states the policy for "multiple use' and "sustained yield" management and section 5 (43 U.S.C.
sec. 1415) defines "public lands," "multiple use," and "sustained yield
of the several products and services."
Section 6 of the act (43 U.S.C..sec. 1416) specifiesthat the act does not
repeal any existing law "in whole or in part including, but not limited
to, the mining and mineral leasing laws" and that the act is supplemental to laws governing the administration of the Federal lands
covered by the act.
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Section 7 (43 U.S.C. sec. 1417) says substantially

the same thing as

section 6 except it spells it out in more precise detail and provides in

part:
Nothing herein contained shall be construed as(a) Restricting prospecting, locating, developing, mining, entering, leasing, or patenting the mineral resources of the lands to which this Act applies
under law applicable thereto pending action inconsistent therewith under
this Act.

That the act is intended to supplement existing laws and not to
repeal, in whdle or in part, any existing laws, including the mining
laws, is: also emphasized by the legislative history of the act, contained
in U.S. Code Cong. & Admin. News-88th Cong., 2d Sess. 1964, pp.
:
3755-3760. 4
While the act clearly provides authority to segregate Federal land
from appropriation under the mining laws,' as well as the other public
land laws, I am inclined to the view that the actions contemplated by
your two questions are not authorized by the act and that for such
authorization to exist, a specific statute therefor would be required.2
I do not think this conclusion is inconsistent with the fact that the act
authorizes the classification of lands for retention in Federal ownership and management for "mineral production" (43 U.S.C. sec. 1411,
147 CIt 2410.1-4 (b) (2) requires that "land shall not be closed to mining location unless
the nonmineral use would be inconsistent with and of greater importance to the public
interest than the continued search for a deposit of valuable minerals."
An illustration of a statute authorizing, as to certain lands, the conditioning or restricting of mining activities is the act of April 23,1932 (47 Stat. 136; 43 U.S.C. see. 154):
"Where public lands of the United States have been withdrawn for public use for
constructio n purposes under the Federal reclamation laws, and are known or believed
to be valuable for minerals, and would, if not so withdrawn, be subject to location and
patent under the general mining laws, the Secretary of the Interior, when. in his opinion
the rights of the United States will not be prejudiced thereby, may, in his discretion,
open the lands to location, entry, and patent under the general mining laws, reserving
such ways, rights, and easements over or to such lands as may be prescribed by him and
as may be deemed necessary or appropriate, e * and/or the said Secretary may require
the execution of a contract by the intending locator or entryman as a condition- precedent
to the vesting of any rights in him * # *. * * * Notice of such reservation or of the
necessity of executing such prescribed contract shall be filed in the Bureau of Land
Management and in the appropriate local land office, and notations thereof shall be
made upon the appropriate tract books, and any location or entry, thereafter made upon
or for such lands, and any patent therefor shall be snbject to the terms of. such
contraot and/or to such reserved ways, rights, or easements and such entry or patent
shall contain a reference thereto."
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supra, and see 43 CFR 2410.0-3(j) (2) (iv)), which term is defined by
43 CFR 1725.3-3 (d) as follows:
Mineral poductson. Management of public lands for mineral production involves the protection, regulated use, and development of public lands in a manner
to facilitate the extraction and processing of minerals, whether offfsite or
on-site, long term or short term.

"Mineral" as used in the regulations under the act is defined by
43 CFR 2410.0-5(h) as
any substance that (1) is recognized as mineral, according to its chemical
composition,; by the standard authorities on the subject, or (2) s classified as
mineral product in trade or commerce, or (3) possesses economic value for use
in trade, manufacture, the sciences, or in the mechanical or ornamental arts.

These. definitions are so broad as to include non-locatable minerals
(e.g., mineralsleasable under the act of February 25,1920 [41 Stat. 437;
30 u.S.c. sec. 181 et seq.] as amended, and minerals disposable under
the Materials Act of July 31, 1947 [30 U.S.C. sec. 601 et seq.]- as

amended) as well as locatable minerals. But I think that as to lands
open for any sort of "mineral production?' the laws governing the
production oe the type of minerals involved govern. For locatable
minerals the general mining laws govern except insofar as some
specific statute applies to certain land (such as the act of April 23,
1932, mentioned in footnote "2" supra 3).
It is appropriate to mention the act of July 23, 1955 (69 Stat. 367,
30 U.S.C. sec. 601 etc.) which gives the Government certain rights to
manage the vegetative and other surface rights of mining claims located after the date of the act, and certain other mining claims. (See
43 CFR, Part 3510.) Of course the rights afforded the Government by
this act are less than the rights contemplated by your two questions.
Also, the said rights of the Government under the act of July 23, 1955
terminate on issuance of patent.
The conclusion I arrive at then, succinctly stated, is that the act authorizes, under certain circumstances, the segregation of public land
from appropriation under the general mining laws, but except for
this, the act does not provide authority to restrict or condition the
mining activities authorized by the general mining laws, and the public
lands remain open to mining in the manner authorized by the general
Some citations of other special mining laws applicable to specific areas are gathered In
43 CFR, Part 3630.
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mining laws except insofar as particular lands are affected by some
other statute, withdrawal action, etc.,
J. STUART MCHATESR,

RegionalSolicitor.
APPROVED

: June

19, 1967

EDWARD WEINBERG,

Deputy Solicitor.
j:UNITED STATES
V.

NEW JERSEY ZINC COMPANY
A-30782

Decided

June 21, 1963

Mining Claims: Discovery
To constitute a valid discovery on a mining claim there must be a discovery .on the claim of a mineral deposit that would warrant a prudent man
in the expenditure of his labor and means with a reasonable prospect of
success in developing a valuable mine in the reasonably near future; this
means that there must be a reasonable prospect that the mine can be operated to yield a profit.
Mining Claims: Discovery
The requirement that a claimant must show that he can make a profit
from the operation of a mine does not mean either that a profit must be
proved as a certainty or that it must be established as a present fact. The
evidence need only support the conclusion that a person of ordinary prudence
would risk his labor and means with a reasonable expectation of developing
a valuable mine.

Mining Claims: Discovery
If a mining claimant would establish that measures might be employed
which would eliminate the necessity to pay freight to the nearest markets,
he must produce sufficient evidence of the feasibility and effect of such
measures, and must show that the prudent man would expend such additional
labor and means as would be reasonably required for their implementation.

Mining Claims: Contests
Where the Government contests a mining claim, the burden of proof is on
the claimant to establish the validity of his claim.,
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Mining Claims: Discovery
Where a mining claim is based upon the existence of a mineral deposit
of low grade compared to other deposits which are being utilized to produce
the same mineral, the technology proposed for extracting the mineral has
been applied only on a small scale in a laboratory on higher grade ores than

exist in the claim, and the costs of producing and marketing the mineral
are indicated to be in excess of the returns for the mineral, the claimant has
not sustained the burden of proof necessary to validate the mining claim.

Mining Claims: Patent
The Secretary of the Interior is not authorized to issue a patent to a
mining claim until he is satisfied that the requirements of the law have
been met.
APPEAL FROM A HEARING

EXAMINER

The United States has appealed to the Director of the Bureau of
Land Management from a decision dated July 23, 1963, of a hearing
examiner holding valid 14 lode mining claims for which New Jersey
Zinc Company had filed applications for mineral patent, Colorado
018074 and 021357.1

The Secretary of the Interior, in the exercise of his supervisory
authority, has assumed jurisdiction of the appeal,; and final Departmental action on it will be taken. 43 CFR 1840.0-9(d); Public Service
Company of New Hemico,71 I.D. 427 (1964).
The mining claims designated as Iron Master Nos. 1 and 2, the
Black Iron Nos. 1 through 7, and Magnetite Nos. 1 through 5 are
situated 20 miles southwest of Gunnison, near Powderhorn in southern
Gunnison County, Colorado, in Ts. 46 and 47 N., R. 2 W., N.M.P.M.
They are located on what is known as the Cebolla Creek titaniferous
iron deposits, a feature of mineral interest as early as the 1880's, which
underlie an area of approximately 12 square miles. The deposit is an
igneous intrusion consisting largely of pyroxenite, a rock type principally composed of pyroxene, a member of the augite family of
minerals.2

An overburden of rhyolite from 50 to 275 feet thick lies over a large
I The decision also held invalid 13 placer mining claims located by the contestee covering
substantially the same land. No appeal having been taken from it, that part of the decision
has become dnal.
2 Exhibit A, pp. 2, 7. This reference and others following are to the transcript of the
hearing held before the hearing examiner and to the exhibits admitted in evidence. Exhibit
A is a report of the Bureau f Mines, RI 5679, "Cebolla Creek Titaniferous Iron Deposits,
Gunnison County, Colo." (1960). i
;-
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portion of the claims. The pyroxenite mass in the claims area contains
.numerous minerals only three of which-magnetite, ilmenite and
:perofskite-are of economic interest. These are disseminated in the
pyroxenite (lower grade ore) and also occur irregularly in lenses, pods
and veinlets (higher grade ore). The entire deposit is described as
being similar to "marble cake" or "plum pudding." (Tr. 253-254.) The
quantity of mineral bearing ore in the claims was estimated by the contestee to be several hundred million tons and may constitute one of the
major known deposits of titanium in the western United States.
The New Jersey Zinc Company began exploration for titanium
-depositsin the Cebolla Creek area in 194:1.It purchased some 255 acres
of lands on the deposit in the years 1942-45 and located the Iron
Masters Nos. 1 and 2.in 1942.Magnetite Nos. 1-5 and Black Iron Nos.
1-7 were located in 1953. The Magnetite and Black Iron claims are
situated approximately one mile east of the Iron Masters claims. The
fee lands and the claims form an irregular contiguous area roughly
two miles long and 1/8to 3/4of a mile wide.
In 1956 and 1957 the Bureau of Mines investigated the deposit,
examined surface outcrops and conducted drilling operations. None
of the work was on the area covered by the claims. The Bureau estimated that the deposit contained 11.7 percent iron and 6.5 percent
titania (titanium dioxide, TiO2 ), and that its mass could exceed 100
million tons.
In 1957 and 1958 New Jersey Zinc Company. filed applications for
patent to the lode claims. The United States instituted contest pro.ceedings wherein it charged the claims were invalid on the ground that
a discovery of a valuable mineral had not been made within the
limits of any of the claims, and that the land within the limits of the
claims was nonmineral in character. The claimant answered, denying
the allegations.of the complaint and asserting that a valid discovery
had been made within the limits of each claim.
A hearing was held from September 11 through 14, 1961, before
.a hearing examiner. At the conclusion of the hearing and after consideration of written briefs of counsel, he.held that there .had been
a discovery of a valuable mineral deposit on each claim and that the
claims were valid. The. contest was dismissed.
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The evidence, in addition to stipulations and admissions in the
pleadings, consists of 599 pages of reporter's transcripts and 62 exhibits. The parties have filed briefs summarizing the facts and law
and setting forth their respective contentions. We have given careful
consideration to the entire record, to the findings of fact, conclusions
of law and decision of the hearing examiner and to the arguments
of counsel. We have concluded that the decision must be reversed,
the patent applications rejected: and the claims declared to be null
and void.
The dispute in this case is centered on the meaning of the. concept
of discovery under the mining law and on the sufficiency of the evidence of discovery. The parties are agreed that no rights can be acquired against the United States until a discovery has been made of
a valuable mineral deposit within the limits of a mining claim. Rev.
Stat. §§ 2319-2320(1875),
30 U.S.C.§§ 22-23 (1964). They also agree
that Castle v. Womble, 19 L.D.455,457 (1894)correctly states that
* * * where minerals have been found 'and the evidence is of such a character
that a person of ordinary prudence would be justified in the further expenditure
of his labor and means, with a reasonable prospect of success, in developing a
valuable mine, the requirements of the statute have been met 3

The contestee charges that the Government is applying a rule that
an applicant for a mining patent must show ths't he can dispose' of
the product of his claim under conditions which will establish a
"present profitability" of the operation (Answer Brief of AppelleeContestee, pp. 27-28). The Government denies this charge and contends that the character of the evidence in this case is such that a
prudent man would not be justified in the further expenditure of labor
'and means, with a reasonable prospect of success.
The idea that hopes of profit would motivate a would-be miner is
not novel. In 1888 the Supreme Court held that a "valuable mineral
deposit" is one which must be capable of being secured with profit.4
Nor is the idea that the mineral be marketable a new one. The earliest
interpretation of the phrase "valuable mineral deposit" was made by
the Commissioner of the General Land Officein 1873, the year after
the mining law was enacted. He said,
a This is known as the "prudent man" rule. See also Chrisman v. Miller, 197 U.S. 313,
322 (1905): Cameronv. United States, 252 U.S. 450, 452, 459-460 (1920); Best v. Humboldt Placer Mining Co., 371 U.S. 334, 336 (1963).
,
' United States v. Iron Silver Mining Co., 128 U.S. 673, 675-76, 684 (1888). Cf. Chrismsn

v. Miller,aupra,at 822.
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The meaning of the word valuable need not be discussed. Anything that a
person is willing to give money for, or that is useful or precious, or that has
merchantable qualities is valuable.'

In dealing with a claim involving small amounts of intrinsically
valuable minerals, the Department has said,
It is true that some of the samples show the presence of gold on the claim,
but where the value of the gold found is so slight in relation to the cost of extracting it that a person of ordinary prudence would not be justified in the further
expenditure of labor and means, with a reasonable prospect of success in developing a valuable mine, there has not been a valid discovery within the meaning

of the mining laws. United States v. Eric North, A-27936(July 1, 1959); United.
States v. Robert W. C'arnes, A-28178 (May 23, 1960); United States v. Richiard L.
and Nellie V. EBffenbeck,A-29113 (January 15,1963) .G

In evaluating a deposit of low-grade manganese, the Department
has required that ability to make a profit be shown, noting that "the
isolation of the claini requires trucking of ore Ito a railroad terminal
and shipping at costs which exceed the selling price of the ore.".
Julius B. Guglielmetti, A-27871 (May 13, 1959).
The courts have recently approved the requirement that, with respect to deposits of intrinsically valuable minerals, the evidence
justify a reasonable expectation of profit. In Adalls v. United States,
318 F. 2d 861 (9th Cir. 1963), Adams, whose gold claims had been
-held invalid by the Department, contended "that as long as the mineral
involved has intrinsic value it is not necessary that it be mineable at
a profit." In response the court noted that "* * * value, in the sense of
proved ability to mine the deposit at a profit, need not be shown," but
that it was proper for the Department, in applying the prudent man
rule to gold claims, to consider evidence as to the cost of extraction,
"not to ascertain whether assured profits were presently demonstrated;
but whether, under the circumstances, a person of ordinary prudence
would expend substantial sums in the expectation that a profitable mine
might be developed. The agency did not, in this regard, apply an improper standard." (P. 870)
-Much earlier, in Cole v. Ralph, 252 U.S. 286, 299 (1920), the court

stated that a claimant's testimony that " 'there was no mineral exposed
to the best of my (his) knowledge which would stand the cost of
6Copp,

United States Mineral Lands 61 (1881).

e United States v. Robert G. and Orpha B. MMillan,

A-29456 (July 26, 1963)..
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mining, transportation and reduction at a commercial profit' * *
tended to discredit the asserted discoveries."
The requirement that a claimant with a low-grade deposit show
that he can make a profit does not mean either that profit must be
proved as a certainty or that it must be established as a present fact.
The evidence need only support the conclusion that a person of ordinary prudence would risk his labor and means with a reasonable expectation of developing a valuable mine.
The contestee asserts that to allow the Government to prevail "would

mean that for all practical purposes, this great ore deposit.* *

*

would be locked in the ground forever." (Answer Brief of ContesteeAppellee, p. 101). On the contrary, the rule we apply here insures only
the public lands of the United States are not' placed in private hands
to be no longer available for disposition or use for public purposes.
We conclude that the record must contain evidence of probable costs
of extracting, processing, and transporting the mineral product for
comparison with the price for which it can be sold. These facts need
not be proved to a certainty but the evidence must be of such character
taken with all the other evidence to satisfy the Secretary that a person
of ordinary prudence would probably make a profit from his investment of labor and capital. As the Department pointed out long ago:
[T]he mineral deposit must be a "valuable" one; such a mineral deposit as
can probably be worked profitably; for otherwise, there would be no induce-

ment or incentive for the mineral claimant to -remove the minerals from the
ground and place the same in the market, the evident intent and purpose of the
mining laws.'

The theoretical operation proposed by the contestee for the mining
and treatment of the deposit can be outlined as follows:
1. The ore would be mined at the rate of 5,000 tons per day by the
open-pit method without any attempt at selection (Exhibit A, p. 11)-8
at a cost of 50 cents per ton, or $2,500per day.
2. The average grade of ore to be fed to the mill would be 10 percent
titania and 15.1 percent iron.
3. The pit would embrace the patented lands as well as the-claims.
4. A process, developed by contestee and researchers at Columbia
University which combines magnetic and flotation, separation, would
produce two products, 1,001tons per day of a magnetite concentrate
I Cataract Gold.MiningCompnizyet al., 43 L.D. 248, 254 (1914).
8 Cf. Tr. 442 where contestee's exploration manager Radabaugh said there would probably be some selection.
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containing 11.90percent titania and 53.50.percent iron, and 413.5tons
per day of a perofskite concentrate containing 50.24 percent titania
and 6.08 percent iron. The cost of this processing would be $2 per ton
*or$10,000 per day.

5. The magnetite concentrate would be fed to an electric smelter
which would, by subjecting the concentrate to the "Strategic-Udy"
-process,produce two products, 523.3tons per day of pig iron containing 98.75 percent iron and 0.15 percent titania and 262.0tons per day
'of slag containing 41.56 percent titania and 7.13 percent iron.
6. The cost of the Strategic-Udy processing would be $20 per ton or
$20,020per day.
7. The 523 tons per day of pig iron would be shipped to a market,
the nearest being in Pueblo, Colorado.
8. No statement was made as to what contestee would do with the
perofskite concentrate and the slag. The Government witnesses assumed shipment and sale to the nearest markets. It was suggested by
contestee's attorneys and witnesses that the company could possibly
build a pigment plant on or near the property.
: The Government produced testimony to the effect that, even if the
coutestee's allegations of the efficacyof its processes are accepted and
even if the costs are assumed to be low and the sale prices to be high,
the operation will lose money..At this point it was incumbent upon the
contestee to come forward with: evidence to support its allegations and
to show that, if the allegations were true, a profitable mine would probably result.
The Government witness Mallery estimated the cost of the operation as follows9: 9
Mining 5,000.tons per day @ 500__
Milling

5,000 tons per day @ $2

Smelting 1,001 tons" per day @ $20

_______ _-__-_

$2,500

-_

10, 000

Overhead 5,000tons per day @ 20¢ ----Total…

_______

20, 020

_

_

-$33

- _-

1,000
520

9Exhibit P.
1
Mr. Mallery assumed an average grade:of feed to the mill of 8 percent titanium dioxide
and 10 percent iron;, he estimated 800 tons. per day of. magnetite concentrate. We have
accepted the contestee's estimate of 1,001 tons for the purposes of this calculation.
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Both parties agreed that the pig iron would be sold. The Government witness Mallery assumed that the iron would be sold at the
nearest market in Pueblo, Colorado, for $60 per ton. The nearest
market for the perofskite concentrate and the slag was in East
St. Louis, Illinois, and the Government witnesses testified that the
price there would be $20 per ton. Thus, the estimate of revenues from
the operation per day were:"
528.3tons of pig iron @ $60___
_- __-_-_- $31,398
675.5tons of titanium concentrate and slag @ $20- 13, 510
Total -

___

_---------$44,
---

908

All of these estimates were accepted by the contestees. Mr. Crabtree
thought the estimate of mining costs was a little low and the estimates
of milling costs a little low. He also thought the price for the pig iron
was around $50 per ton. But he "accepted" Mr. Mallery's estimates.
(Tr. 510-511) The Government also calculated the cost of transporting the pig iron to Pueblo to be $12 per ton and the cost of transporting the titanium concentrates to East St. Louis to be $19 per ton. The
Government contends that additional transportation costs of $6,270
for the pig iron and of $12,900for the titanium concentrates would increase the costs to a total substantially in excess of the total revenue,
and that the operation would lose money..
The contestee objected to the inclusion in the -economic analysis of
freight charges for the shipment of products to the nearest markets. If
these items of expense are disregarded, the assumed facts would support the validity of the claims. (Exhibit 27, Tr. 510-513) 12
To justify exclusion of freight charges for the pig iron, a witness
for contestee testified that "pig iron is normally sold f.o.b. plant, not
f.o.b. consuming point." (Tr. 512)
Two witnesses for the Government testified to the propriety of
I For the purposes of this calculation contestee's estimates of marketable tonnages are
accepted.
12Exhibit 27 is a recalculation by contestee's witness Crabtree of Exhibit P which was
prepared by Government witness Mallery. The only objection Mr. Crabtree had to Exhibit P
(other than the inclusion of freight charges) was that Mr. Mallery started with 'a mill
feed of ore assaying 8 percent titania and 12 percent iron. If computed to reflect Mr. Crabtree's assumption of a higher quality feed, the operation would still lose $7,782 per day.
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charging the freight to the contestee. (Exhibits E and P) To suggest
that "normally" pig iron is sold f.o.b. plant does not contradict their
testimony without a showing that this case is normal. The inference
drawn by contestee is that a purchaser of pig iron will pay a quoted
price plus freight Thus the contestee would be pLt at a competitive
disadvantage as to any supplier closer to the point of purchaser's
consumption.
To justify exclusion of freight charges for the titanium concentrates
it has already been noted the suggestion was made that they could be
processed in a pigment plant which might be built on or near the
property. However, no one testified that the company was considering
such a suggestion and no officeror employee alluded to it. The record
contains no substantial evidence of the cost-of a pigment plant, the
expense of its operation, the value of its products, the existence of
markets or of any other facts relevant to the decision of a prudent man
considering whether he should or should not build such a plant.3
Under these circumstances we cannot disregard freight costs in
evaluating the economic potential of a mine on these claims. There
is inadequate evidence in the record to justify the conclusion that a
purchaser would pay $60 per ton plus a freight charge of $12 per
ton for Cebolla Creek pig iron. There is no evidence in the record from
which the Secretary of the Interior can determine whether a prudent
man would build a pigment plant near the claims or in Colorado.
The contestee failed, therefore, to rebut the Government's prima
facie case which merely assumed that the allegations made by contestee
" The following is all there is to be found In the record about a pigment plant: One of
contestee's attorneys questioned a Government witness on the effect of building a local
plant on the witness' inclusion of freight costs in his economic analysis. (Tr. 848) Another
attorney for contestee, arguing against the inclusion of freight to East St. Louis (the nearest market) in determinations of overall cost, said "Wouldn't it be just as reasonable * e
to. say that' a large company would build their plant here In Colorado?" (Tr. 361) One of
contestee's witnesses said, "* * this operation would contemplate construction of a pigmnentplant In the area and would treat the two titanium bearing concentrates locally."
(Tr. 512) The same witness said he had done no economic analysis for a pigment planat
(Tr. 528), and that such a plant "would have to stand on its own feet." (Tr. 529) inally,
another witness for contestee said that the company knew "* *
that sometime in the
not distant future there will be justification for building a pigment plant in this area."
(Tr. 574) There Is no other evidence of the existence of such knowledge and no evidence
of the basis therefor.
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were true. It also failed to produce evidence sufficient to establish the
truth of its allegations.
Mr. Radabaugh, who had been in charge of the company's Cebolla
Creek exploration work testified that the average grade of ore within
the contestee's holdings, including the claims, was 10.0 percent titania
and 15.1 percent iron. (Tr. 408) He had arrived at his estimate by
combining the assay of a composite of all drill cores drilled during
1942-43 on lands owned by contestee and the weighted average of 11
drill cores taken from the claims in 1959-60. (Tr. 407-408)
Mr. Radabaugh's "composite" was probably a deliberately selected
high-grade sample. He designates it as "higher grade" (Tr. 407-408)
and it is much higher in value than the average of cores of drilled holes
(Ex. A, p. 2, Tables 3-6). He does not explain how the composite was
made. At least two other "composites" were made from the same
1942-43 drill cores and all were different. (Exhibits 21 and 22) On the
other hand, the weighted average of the 11 drill cores purports to be
an accurate assay. Thus, the second component of Mr. Radabaugh's
average also includes high-grade material, by which its value is increased. The method used by Mr. iRadabaugh to combine these components was to assume that the higher grade composite represented 10
percent of the entire deposit and the weighted average of the 11 cores
represented 90 percent. (Ibid.) It was claimed by contestee that the
"lenses, pods and veinlets" comprised 10 percent of the entire deposit
and the pyroxenite ore comprised 90 percent. There was no showing
that the average of the "lenses, pods and veinlets" was as rich as Mr.
Radabaugh's high-grade sample and the disseminated pyroxenite ore
was lower than the overall average of the 11 cores.'4 Thus it appears
that Mr. Radabaugh arrived at his estimate by a method which necessarily exaggerated its value.
But even if Mr. Radabaugh's estimate correctly evaluated the evidence from the cores, it does not follow that the entire deposit within
the claims and the patented land can be said to have the values he
'A Mr. Radabaugh agreed that the disseminated ores "would be about 6 percent TiO2 and
about 7 percent Iron." (Tr. 431)
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asserts. Most of the 1959-1960holes were scattered and at a distance of
about a mile to about two miles from the 1942-1943 holes which were
clustered at the west end of the property. No samples were produced
for the intervening area. Some of the property is within an area of a
carbonatite intrusion in the pyroxenite. The carbonatite is not ore.
(Ex. B, Tr. 403) The evidence is clear that the deposit is not consistent
in value from place to place.
In this state of the record it is almost impossible to say with any
assurance what average grade or average range of grade might be
found beneath the claims. Indeed, Mr. Radabaugh conceded that the
property is not now ready for mining but that it needs further exploration. (Tr. 440)
It was assumed that an open pit mine would be developed on the
property. Yet there was no evidence of the practical problems of such
an operation.
Some of these problems are obvious. The shape of the parcel proposed to be mined, long and narrow, is not best suited to an open pit
operation since depths attainable are dependent on an ability to spread
out as the pit deepens. The depth attainable isfalso dependent on the
overall safe slope possible. This is determined by the character of the
material being mined. Calculations of the amount of ore beneath the
claims (Tr. 404-405) is meaningless if a large part cannot be removed.
There is no evidence from which a judgment can be made on these
matters.:
One gets the impression that the open pit method is selected because
it is cheapest and since this is a marginal operation 16 costs must be
kept at a minimum.17
There Is reason to believe that the 1959-1960 drill holes themselves were not sufficient
for exploration purposes. Their primary purpose was "to establish discovery, to establish
the presence of this material underneath the volcanic capping." (Tr. 443) Their average
penetration of the ore was 65 feet. In contrast, the 1942-1943 holes penetrated the pyroxenite for hundreds of feet, in one case over a thousand feet. (Tr. 388-391)
The hearing examiner found that the assays of samples taken by the contestee show, an
average of 14.1 percent iron and 9.6 percent titania while two other working properties,
McIntire in New York averages 22-23 percent iron and 18 percent titania and Allard Lake
in Canada, 40-45 percent iron and 35 percent titania. Mr. Montgomery testified, speaking
of the Cebolla Creek deposit, "There is no commercial project containing similar minerals
that is working, to my knowledge. There is no deposit that is as low a grade that is working,
to my knowledge." (Tr. 53)
1t Tr. 297 (Mallery), 403 (Radabaugh).
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The cost of mining was estimated by Mr. Mallery at 50 cents per
ton. (Exhibit P) This was accepted by Mr. Crabtree for the contestee,
although he thought it might be somewhat low. (Tr. 510) Mr. Mallery's estimate was "perhaps conservative" and "based upon costs of
open pit mining which I am familiar with." (Tr. 308) Mr. Montgomery estimated a mining cost of $1 per ton based on the
experience of Minnesota, North Dakota and Arizona mines. (Tr. 49)
It is at least doubtful that the mining cost would be as low as 50 cents
a ton. Clearly Mr. Montgomery did not include the cost of removing
the overburden. Apparently Mr. Mallery did not. The contestee had
nothing to say on the subject. It merely accepted Mr. Mallery's estimate.
Contestee's allegation is that a combination magnetic-flotation
process treating 5,000 tons of ore per day will produce 1,001 tons of
magnetite concentrate and 413.5 tons of perofskite concentrate. The
evidence of the efficacyof this process was given by contestee's witness
M. L. Fuller.
Mr. Fuller was permitted to testify~ over objection, to results of
experiments made by a team at Columbia University School of Mines
under the technical direction of Professor Taggert, now deceased.1 8
"My responsibility was to keep close contact with the work which I
did by frequent visits, conferences, correspondence, telephone calls.
and so forth," Mr. Fuller testified. (Tr. 468)
The sample tested was one of the composites from the 1942-43 drill
,ores. It contained 18.6 percent titania and 25.6 percent iron. (Tr. 469,
Exhibit 24) No experiments were made of samples from the claims
or of samples containing a mineral concentration similar to the assumed
feed to the hypothetical mill. (Tr. 478) The experiments produced
a magnetite concentrate containing 53.50percent iron and a perofskite
concentrate containing 50.24percent titania. These have already-been
referred to in item 4 on page 8 and were a part of the flowsheet (Exhibit 26a) for the entire operation.
's Hearsay testimony can be given little weight where no opportunity is made available
for cross-examination on a vital issue. United States v. Houston, 66 I.D. 161, 166 (1959).
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Exhibit 26a, however, assumes a feed, not of the grade of the sample
tested by Professor Taggert, but of the assumed average grade of the
deposit, i.e., 10.0 percent titania and 15.1 percent iron. To assume that
the lower grade feed.would produce the same percentage concentrates,
but only lesser amounts, is not justified.
The deposit consists of pyroxenite, in which the minerals are disseminated in lesser concentration, and lenses, pods or veinlets of higher value ore. The low-grade material composes 90 percent of the deposit, the lenses, pods or veinlets only 10 percent. 9 The uncontradicted
evidence of the Government was that the presence of augite inhibited
high recoveries in the milling process. Mr. Batty testified that,
there was quite a difference in how the titanium was contained in what minerals
it was contained. In composite 2, the chief mineral was perofskite and so in that
product we made the highest recovery. (Tr. 212j * * The more perofskite
present, the higher grade products you get. For instance, in the augite, there is

a maximum possibility of 9 percent titanium

* * *

while-in the perofskite I

believe you can get, oh, perhaps 55 percent. (Tr. 213)

According to contestee's supplementary statement to its patent application, (Exhibit 1, p. 7), "Perofskite and magnetite are present in
about equal, proportions and comprise- 80 percent or. more of the
massive ore,. i.e., the lenses, pods and veinlets. Hence, the material
treated at Columbia would have much. less augite than the feed to' the
mill.:

Mr. Batty worked on the Cebolla Creek ores for the better part of a
year and made-extensive metallurgical studies. (Tr. 216-217) He gave
his results on a flowsheet (Exhibit L) showing a range of recoveries,
reflecting the results of many tests. He showed recoveries of 48 to 58
percent iron in the magnetite concentrate and 27 to 53 percent titania in
the titanium concentrate. In contrast, Mr. Fuller showed the results
for only one sample (Exhibit 24) although there had been hundreds
19 Tr. 408. This appears as contestee's Radabaugh's guess. The record does not reveal that
any measured estimate was made.
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of tests conducted in the Columbia University studies. (Tr. 480) All
of his tests were made on the higher grade material. (Tr. 478) The
lower grade constituent of the deposit is principally augite, the mineral which Mr. Batty testified resulted in lower recoveries. The record
leaves a question very much in doubt as to whether the process described by Mr. Fuller could produce the results claimed for it on
Exhibits 24 and 26a when the assumed average grade ore is fed to an
actual mill.
Exhibit 26a was presented by Mr. Crabtree of the Colorado School
of Mines Research Foundation, Inc. It is a fiowsheetshowing the treatment of 5,000 tons per day of ore of assumed: average grade (10.0
percent titania and 15.1 percent iron). It carries the ore through the
mill, using the figures provided by Mr.. Fuller's Exhibit 24. It then
puts the magnetite concentrate through the Strategic-lUdy process.
* There is very little evidence in the record about the Strategic-Udy
process. Apparently Mr. Crabtree had little or no experience with this
process himself. He refers to a study in Europe by "one of our engineers" and to the fact that a plant in Sorel, Quebec, Canada, uses a
similar process. (Tr. 507, 509) Any one of several other processes might
be used but Mr. Crabtree had not made any economic analysis to see
what process would be best. (Tr. 507, 521) Hetestimated the electricity
requirement of nearly 308 million kilowatt hours per year on the basis
of a pilot plant at Niagara Falls which had been visited by engineers
from the Foundation. He agreed that the presence of silicates would increase the electricity and coal requirements. (Tr. 522) Augite, the:
principal mineral in the low grade ores, is la silicate. (Tr. 202)
No basis whatsoever is given for Mr. Crabtree's opinion as to the
quantity or quality of concentrates from such a plant as shown on
Exhibit 26a. If any work was done at all at the Foundation, it appears
to have been done by others. Mr. Crabtree acknowledged that his.
engineers had not tested ores from the Cebolla Creek deposit or any
similar ores for Strategic-Udy or for any other feature of the operation. (Tr. 520) Again the issue is in doubt as to whether the Strategic-.
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Udy process can work at all, whether it can produce the results claimed
but not proved or whether it can operate at the costs estimated.20
The contestee castigates the Government witnesses for their creation
of a "hypothetical" mining operation. It should be noted, however,
that the mining operation was the hypothesis of contestee. It was
contestee who hypothesized the grade of ore to be fed to the mill,
the process there employed, and the product produced thereby. It
was the contestee who proposed that the magnetite concentrate of
hypothetical value be subjected to treatment in a hypothetical Strategic-Udy plant to produce two hypothetically valuable products. All
the Government witnesses added was the estimate of cost of the various
stages of the operation and the estimate of value of final products-estimates which the contestee agreed were fair.
Contestee seems to be under the impression that it is entitled to, a
patent unless the Government proves that it has no discovery. This
is not the law.
The duty of the officers of. the Government is to insure that the
laws are properly executed. The Secretary of the Interior as the chief
officer of the Government entrusted with the custody of the public
lands is authorized to issue patents in proper cases. He ;' * * is
charged, with seeing that this authority is; rightly exercised to the
end that valid claims may be recognized, invalid ones eliminated, and
the rights of the public preserved." Cameron v. United States, 252
U.S. 450,459-460 (1920).

In United States v. Iron Si~ver Minimg Co., 128 U.S. 673, 675-76
(1888), the court said,
* * * It is the policy of the government to favor the development of mines
of gold and silver and other metals, and every facility is afforded for that
purpose; but it exacts a faithful compliance with the conditions required.
There must be a discovery of the mineral, and a sufficient exploration of the
ground to show this fact beyond question.
"0 Mr. Montgomery estimated the cost at $20! per ton assuming large amounts of electric power would be available at low cost. Exhibit B, p. 5.
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The fact is that the Secretary of the Interior is not authorized to
issue a patent until he is satisfied that the requirements of the statute
have been met. Thus, whoever may be said, as a procedural matter,

to have the burden of proof, whoever must call the first witness, whoever is entitled to open and close the argument, the record must contain evidence necessary to support the granting of the claimant's
patent application. If the evidence does not affirmatively show entitlement to a patent, no patent can issue. The claimant has the risk
of non-persuasion.
At the prehearing conference held March 15, 1961, the parties
stipulated
That the proceedings with respect to burden of proof in the presentation of
evidence by the parties shall be as set out in the Foster v. Seaton case, 271
F.2d 836.

In that case, in a contest brought by the Government, the hearing
examiner had decided that the claims were valid. The Director of
the Bureau of Land Management reversed and Foster's appeal to
the Secretary was unsuccessful. United Sttates v. Foster et al., 65 I.D. I
(1958). The claimant then resorted to the courts, contending, as one
ground for overturning the Secretary's decision, that the Government
had improperly placed the burden of proof on the contestee. It was
argued that the Administrative Procedure Act, 60 Stat. 241, 5 U.S.C.
sec. 1006,states that "'the proponent of a rule or order shall have the
burden of proof." The court said,
The short answer to appellants' objection is that they, and not the Government,
are the true proponents of a rule or order; namely, a ruling that they have
complied with the applicable mining laws * * *. Were the rule otherwise,
anyone could enter upon the public domain and ultimately obtain title unless
the Government undertook the affirmative burden. of proving that no valuable
deposit existed. We do not think that Congress intended to place this burden
on the Secretary."

The Foster case, supra, is authority for the proposition that the
burden of proof in a contest by the Government of a mining claim
2l

Foster v. Seaton, 8uipa, at 838.
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is on the claimant. If the record does not contain sufficient evidence
to persuade the Secretary or his authorized officers that the law has
been complied with, the Department cannot legally grant the gratuity

the claimant requests. East Tintic ConsolidatedMini'ng Claim 40
L.D.271(1911).
A patent applicant must point out the precise place where his discovery was made (43 CFR § 3450.1(a)) and must keep his discovery
points open for inspection. Andrew A. Carothers, A-14542 (August
27, 1930). These requirements have long been a part of the mining law.
Silver Jennie Lode, 7 L.D. 6 (1888), Regulations, March 29, 1909, 37
L.D. 728, 766. These requirements are consistent only with the theory
that the burden of proof is on an applicant to establish his entitlement to a patent. The absence of substantial evidence of discovery
must result in invalidation of his claims.
In summary, contestee described a method of mining and treatment of the ores from these claims, the employment of which, it contended, would result in a paying mine. The Government's proof was
that, even granting contestee's claims to be true, it was evident that
the operation could not succeed. Contestee argued that the Government
improperly included in its economic analysis the cost of shipment of
concentrates to market. However, it produced no evidence that the
freight charges could be disregarded.
This in itself is sufficient ground for denying contestee's applications for patents. Not only are the facts alleged by contestee insufficient to justify issuance of patents, but the facts alleged are, for the
most part, unproved. The average grade of the ore was not proved
to be as claimed, the success of the proposed milling process was not
determined from actual experiments with the average grade of ore
which would be available at Cebolla Creek, and the Strategic-Udy
process was never tried on ores similar to those alleged to be in the
claims.

The contestee had the burden of proof on these issues. It must
suffer the consequences of its failure to bear that burden.
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Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
the decision of the hearing examiner is reversed, the patent applications are denied and the claims are declared to be null and void..
FRANK J. BARY,

Solicitor.
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Coal Leases and Permits: Leases-Contracts:
and Award-Reguations: Waiver

Formation and Validity: Bid

The failure of a high bidder at a sealed bid auction to submit with his bid
a statement of his citizenship and interests in other holdings required by
regulation and the invitation to bid may be waived where the default has
given him no advantage over the other bidder.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

North American Coal Corporation has appealed to the Secretary of
the Interior fom a decision dated September 2, 1966,of the Acting
Chief, Officeof; Appeals and Hearings, Bureau of Land Management,
which reversed a decision of the Montana land officerejectingJase 0.
Norsworthy's bid for competitive coal lease Montana 071813,dismissed
North American's protest against Norsworthy's bid, and recognized
sorsworty's high bid as acceptable.
It appears that on October 29, 1965,North American Coal Corporation filed an application, Montana 071813 (N. Dak.), for a coal lease on
1,113.71 acres of land in T. 145 N., Rs. 87 and 88 W.,: 5th P.M., N.D. It

being determined that that land and other contiguous land were subject to lease by competitive sale, 30 U.S.C. § 201 (1964), a sale was set

for February 10, 1966. At the sale, which was by sealed bid, North
American, submitted a bid of $3,559 and Norsworthy one of $4,718.21.
There were no other bidders. Norsworthy's bid was declaried to be the
high bid.
In a' letter dated March 3, 1966, the land office informed North
American that its bid was lower than Norsworthy's and that its deposit of 1/5 of the amount of its bid would be returned to it in about
three weeks. North American received the refund check, without further explanation, on March 28,1966.
In addition, the land ffice, again on March 3, 1966, issued a decision

rejecting Norsworthy's bid on the ground that he had not submitted
with his bid a statement over his signature as to his citizenship and interest held in coal leases permits, or applidationsas requiredby the
pertinent regulation, 43 OFR 3132.4-3(a). This requirement wasset
out in a detailed statement concerning the lease sale which was posted
in- the land officeand referred to in the published notice 6f sale.
* On May 219661 North American fied a;protest against the refund
of its bid deposit, saying that Norsworthy's bid ha*ing' been rejected,
its bid was next highest and should receive consideration. i
273-260-67-1
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Norsworthy, in turn, appealed from the land officedecision and filed
with his appeal an acceptable statement of his citizenship and other
coal holdings. The Office of Appeals and Hearings held that North
American, having failed to appeal from the rejection of its bid, had,
lost any rights it might have had by virtue of its bid and that the rejection of its bid had become final. It then held that Norsworthy's filing of the required statement, though late, would be considered timely
under a provision of a regulation, 43 CFR 1821.2-2(g), authorizing
relief in the case of late filings, if certain conditions are met, at the discretion of the proper official.
In its appeal to the Secretary, North American contends that the
regulation giving relief for a late filing cannot be applied to permit
the bidder to cure a defect to the prejudice of the rights of another
bidder, that, even if it were otherwise applicable, relief should not be
granted where another bidder has made a proper bid, and that the
land office letter to it of March 3, 1966, advising it of Norsworthy's
high bid and that its bid deposit would be returned was not a final decision from which it must take an appeal in order to preserve its rights.
Since it is undisputed that Norsworthy failed to file the required
statement with his bid, his bid did not satisfy the regulation, 43 CFR
3132.4-3(a). That regulation provides that "each bidder at a sale by
sealed bid must submit with his bid, the following: * * * a statement
over the bidder's own signature with respect to citizenship and interest
held

*
*

The issues, then, are whether the defect can be waived under the
provisions of 43 CFR 1821.2-2(g) or whether his bid could be accepted even in the absenceof such a regulation or if it is not applicable.'
Since we dispose of the case on other grounds, we need not consider
the applicability of the regulation or the consequences of North
American's failure to appeal from the land office letter of March 3,
1966.

'The issue, then, is whether Norsworthy's high bid has earned him
the right to a lease despite the fact that he did not comply with a mandatory requirement of regulation 43 CPR 3132. 43(a).
The Department's usual rule, at least for noncompetitive dispositions
of mineral leases or permits, is that an offeror who fails to comply with
a mandatory requirement of a regulation is not a qualified applicant
The regulation provides:
"When the regulations of this chapter (except Parts 1840 and 1850) provide that a
document must be filedor a payment made within a specified period of time, the filing of
the document or the making of the payment after the expiration of that period will not
prevent the authorized officer from considering the document as being-timely filed or the
payment as being timely made except where:
- 1. The law does not permit him to do so.
2. The rights of a third party or parties have intervened,
3. The authorized officer determines that further consideration of the document or
acceptance of the payment would unduly interfere with the orderly conduct of business.
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and is not entitled to priority until the defect is cured. Ruby- Company,
72 J.D. 189 (1965); Virgil V. Peterson, A-30685 (March 30, 1967).

In a recent case the rule was assumed to be applicable to competitive
leasing, although the Department concluded that the particular requirement abidder failed to satisfy did not apply to the sale under
consideration. William J. Coleman, A-30241 (May , 1965):.
a We doubt that this assumption is necessarily correct, for there is
substantial difference between noncompetitive and competitive leas
ing. When minerals are available for noncompetitive disposition, they
must be awarded to the first qualified person who files a proper application. The Department has no way of distinguishing between
offerors other than on the basis of the time in which they comply with
its regulations. Since the lease or permit, its conditions, terms, rentals,
are all the same no matter who the lessee is, the Department properly
insists upon strict compliance with its requirements so that the administration of noncompetitive dispositions will be as uncomplicated
and fair as possible.
Where competitive bidding is permitted, however, price replaces
time as the primary criterion for determining who will be awarded
a lease or permit. Competitive bidding is based upon the underlying
assumption that all bidders have an equal opportunity to compete
upon a common basis with other bidders.
North American argues that the integrity of the bidding system
would be compromised if the Department pennitted a late filing of a
required statement. It points out that a bidder could withhold his
deposit until he determined whether he wanted to complete his bid
and then, after an opportunity to reevaluate the desirability of a
lease, file or not file the deposit as he sees where his interest lies.
This argument assumes that all requirements are equally important
so that none can be neglected lest some bidder gain an unfair ad:vantage. We agree. that if a bidder could withhold his bid deposit
without penalty he would be in a much better position than other
bidders. However, since the consequences of permitting deviations in
so important an aspect of competitive bidding as the bid deposit would
be so destructive to the orderly conduct of lease sales, such a lapse
would not be excused. See Malcolm N. MlcKimon, A-29979, A-29996,
.(June 12, 1964).

A statement relating to citizenship and: other holdings, however,
is on a different footing. We must assume that the bidder is qualified
or else there would be no reason for him to participate in the sale. If
he is qualified, there. does not seem -to be any advantage accruing
to him from failing to file the required statements.
The only penalty provided by the regulations for failure of a high
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bidder who has been awarded a lease to. complete the steps necessary

to its issuance, such as payment of the first year's rental, submission
of abond, signing the lease, is forfeiture of the bid: deposit. 43CFR
31l2.4-3 (b). Thus, every high bidder-has an opportunity for a second
guess if he is willing to part with his deposit, and one who has omitted
tosubnit a statement required with his bid deposit has nooption not
open toay other highlbidder.
The Comptroller' 'General has recognized that

failure to comply

with amandatory requirement of ahid invitation, even though prescribed by regulation, does not always necessitaterejction of the bid.
In a recent decision he restated the considerations pertinent

to de-

termining when deviations from the' provisions of an advertisement
for bids may be allowed:
Whether certain provisions of an invitation for bids are to be considered
mandatory or discretionary depends upon the materiality of such provisions
and whether they were inserted for the protection of the interests of the Government or for the: protection of the rights' of bidds. Under an advertised
procurement all qualified bidders'must be given an qual opportunity to submit
bids which are based upon the same specifications, and to have such bids evaluated on the same basis. To the extent that waiver of the provisions of an invitatin for bids migh result in failure of one or more bidders to attain the
equal opportunity' to compete on a common basis with other bidders, such provision must be considered mandatory. However, the concept of formally advertised procurement, insofar as it relates to the submission, and evaluation of
bids, goes no further than to guarantee equal opportunity to compete and equal
treatment in the evaluation of bids. It does not confer upon bidders any right to
insist upon the enforcendnt of provisions in an invitation, the waiver of which
wouldnot result in an unfair competitive advantage to other bidders by permitting
hAmethod of contract performance different from that contemplated by the invitaton or by permitting the bid price to be evaluated upon a basis not common to all
bids. Such provisions must therefore be construed to be solely for the protection of
the interests of the Government and their enforcement or waiver can have no effect
upon the rights of bidders to which the rules and principles applicable to formal
advertising are directed. To this end,:thle decisions of this Office have consist.entiy held that where deviations from, or failures to'comiply with, the pro-,
visions of an invitation do not affect the bid price upon which a contract would
be 'based or the quantity or, quality of the work required of- the bidder in the
event he is awarded a contract, a failure to enforce such provision will not infringe upon the rights of other bidders' and the failure of a bidder to comply
with the provision may be considered as a minor deviation which can be waived
and the bid considered responsive. 45 Comip. Gen. 221, 223 (1965), quoting 40
Comp. Gen. 321, 324 (1960).

In another case in which it was held that the failure of a bidder to
submit photographs- with his bid, as required by the bid ivitation,
-made the bid unresponsive and required its rejection, the Comptroller
'General said:
In 36 Comp. Gen. 376 we recognized the right of the contracting agencies to
require that bids be accompanied by certain kinds of information; which would
include photographs. We stated in the cited case, 'at page 378, that where in-
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formation is deemed essential the invitation' should contain an affirmative statement to the effect that failure to conform will result in rejection of the bid. The
concept has been expanded to the point. that where designated information is by
the terms of the invitation required to be submitted with the bid the inference

arises that the information is. regarded as material and failure to conform
requires the rejection of the bid. 89 Comp. Gen. 247, 249. That rule, however,
applies only where the information goes to the responsiveness of the bid. Where
the information is intended to be used in determining the bidders' responsibility,
it may be changed subsequent to the bid opening without prejudice to considera-

tion of the bid evenwhere the invitation warns that failure to conformmay result
in rejection
(1964).

of the bid. 39 Comp. Gen. 655; id. 881 (1960) 4

Oomp. Gen. 707, 709

In the case last cited it was held that a failure to submit with a bid
a list of business affiliates, if any, could be waived, although the procurement regulations stated that any bid which failed to include the
statement would be rejected. 39 Comp. Gen. 881 (1960).

In still another case, it was held that a drawing procedure to determine a winner among two low tie bidders would not be upset although
it was held without the bidders being present contrary to a Federal
Procurement regulation since the purpose of the regulation, the avoidance of any suggestion of impropriety, 'had been satisfied, as well as
the objective of the competitive bidding statute, which is fairness and
impartiality in selecting the lowest bidder. 44 Comp. Gen. 661 (1965).
Again in B-158290 (January 17, 1966), a bidder's failure to furnish
.a "Bidder's Qualification Statement" was waived on the grounds that.
it dealt with the competency and ability to the bidder to perform (his
responsibility) and that informational material relative to the responsibility of a bidder may be furnished after a bid opening where to do
so does not affect the substance'of the bid or is not otherwise prejudicial
to the bidders.
The principles set out in this case, we believe, are pertinent to the
disposition of this appeal.
The statement Norsworthy failed to file dealt solely with his qualification to hold a lease. His neglect in filing it with his bid neither gave
him an advantage nor worked to the detriment of any other bidder.
'In the words of the Comptroller General, the statement was "solely
for the protection of the interests of the Government * * and]
a
can
be waived and the bid considered responsive." 40 Comp. Gen. 321, 324,

--

supra.;

Therefore, pursuant to the authority delegated to the Solicitor by
-the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
the decision of the Bureau of-Land Management is, for the reasons
given, affirmed.
FRANK J. BAR,

:;

~~~~~~~~~~~~Sol
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A-30754

Decided July 04, 1967

or Claimr of Title: CultivationColor or Claim of Title: Generally-Color
Color or Claim of Title: lmprovements
The improvement or cultivation of lands other than those belonging to the
United States is not sufficient to meet the cultivation or improvement requirements as to Government lands for which application is made as a class 1
claim under the Color of Title Act.
Color or, Claim of Title:-Generally-Color

or Claim of Title: Cultivation-

Color or Claim of Title: Improvements

-

Where the requirements for a class I color of title claim have been met as
to a tract of land and the United States, on the mistaken assumption that
the tract is privately owned, takes and floods a portion of the tract which
contains all the required improvements or cultivation, the class 1 claim is
not lost as to the remaining portion of the land which is neither improved
nor cultivated.APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Bobby Carlton has appealed to the Secretary of the Interior from
a decision by the Acting Chief, Officeof Appeals and Hearings Bureau of Land Management, dated October 11,1966, affirming a decision
kytheBureau's New Orleans office,dated June 24, 1966, rejecting his
application to purchase a .12-acre tract described as.the Frl. SE/4
NWY4 of the S/2NW/

4

sec. 6,:T. 11 N., R. 10 W., 5th P.M., Cleburne

County, Arkansas, pursuant to the Color of Title Act of December 22,
1928, as amended, 43 U.S.C. §§1068, 1068a (1964).
Carlton's application was filed as a class 1 claim, defined in 43 CFR
C
2214.1-1 (b) as one held:* 0* * in good faith and in peaceful adverse possession by a claimant, his ancestors or grantors. under claim or color of title for more than 20 years, on which
valuable improvements have been placed, or on which some part of the land
has been reduced to cultivation. * *

The application was rejected on -the ground that the applicant had
therein stated' that there are no structural or cultural improvements of
'value upon the land, and that the land has not been cultivated.
In his appeal to the director, appellant explained that lie did not
understand the meaning of the statements askedin the application-and
was under the impression that the questions applied to each individual
acre. He asserted that the land applied for had been a part of a farm
unit upon which houses, barns, fences and sheds had been constructed
and maintained Iand that the lands in question" had beenl:plowed,
cultivated, pastured and improved and agricultural crops harvested
therefrom and that woodlands had been: harvested for mnarketable
timber- and for fuel for home use. He filed three affidavits to support
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these assertions. These affidavits indicated that the farm unit comprised 216 acres. The appellant asserted that in his application he said
that this particular small portion of the farm had not had buildings
on each acre, and he stated that with proper assistance from better
informed persons he could.have submitted all of this information when
he submitted his original application. He submitted two deeds from
which he traces his title to the land. These include lands described as
the S'/2 NW1/4 of section 6, which would include the land covered by
his application.
In affirming the rejection of the application, the Acting Chief, Office of Appeals and Hearings, stated that although the land had been
part of a larger farm unit, there was no evidence'showing that there
were any valuable improvements on the land sought or that any portion thereof had been cultivated at the time he filed his application.
He concluded that an application must be denied where the applicant
fails to show to the satisfaction of the Secretary of the Interior that
valuable improvements have been placed on the land applied for, or
that any part thereof has been cultivated, and that such improvements
were in place at the time of application, as required by the act, citing

Lillian Zellmer Sharlein, County of LangZade,Wisco'Sin, A-28198
(April 19, 1960); Homer Wheeler Mannix, 63 I.D. 249 (1956) ; Lewis
J. A. Bockolt, Jeanette B. Fischer, A-27906 (May 4, 1959). He
pointed out, that record information is to the effect that all of the cultivation: and improvements were on the other portions of the farm
unit referred to by the appellant at the time he filed his application
and are, at the prent time, covered by the waters off Greers Ferry
Reservoir, constructed, by the Corps of Engineers, United States Department; of the Army, and that the 7.12 acres applied for are on a
steep slope above the reservoir, which constitutes a poor site even, for
upland hardwood timber.
.
'
'
-By Public Land Order 3845 dated October 5, 1965 (30,F.R. 12947),
the fractional SE1/4 NW1/4 sec. 6, described as containing approximately 16 acres, was withdrawn from all forms of appropriation under
the public land laws and reserved under jurisdiction of the Corps of
Engineers for' the Greers Ferry Reservoir, subject to valid, existing
rights. This withdrawal would notfpreclude the perfecting of a claim
under the Color of 'Title Act if a valid claim was created before the
withdrawal. Clement Vincent- Tillion, Jr., A-29277 '(April 12, 1963).
Since the amendment of the Color of Title Act by the act of July 28,
1953, 6 Stat. 227, the Secretary no longer has discretion to refuse to
issue patent to a person whosatisfactorily shows that he is.entitled to
a class 1 claim. See Lillian Zellmer Sharlein, etc., supra. The question
here is whether it has been shown that the requirements of the act
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as to improvement or cultivation of the tract have been fulfilled, requiring this Department to issue a patent to the applicants
The appellant's statement in his application supported the conclusion of the Bureau that there were no improvements or cultivation
of the tract. He has since attempted to clarify the remarks in his application. He has stated that the tract was a part of an entire farm
unit of 216 acres used by his family for 50 years, that this unit did
have construction and improvements on it and was cultivated, timber
was harvested, and the land was grazed and enclosed by a fence, with
farm. roads used by the owner through the land. He contends that
under the Color of Title Act it is not necessary that each acre has been
cultivated or improved because in areas such as that involved here,
where the lands are rough and mountainous, it w-ould'be impossible
to do so and to obtain the benefits of the law.
The Color of Title Act does not specifically state to what extent
improvement or cultivation must be done upon a tract. It requires only
that the tract be one "upon which valuable improvements have been
placed, 'ron' which some part of the land has been reduced tio cultivation." It is apparent from the act that the improvement or cultivation
must be upon the tract of land which is held adversely to the United
States and which is not owned by the claimant. Thus, where the Government land has been thought to be a part of a larger parcel of land
owned by the claimant, improvement or cultivation of the land to
which the claimant has oomplete title will not satisfy the requirement
as to the land to which the United States holds title. Therefore, it is
essential that there must be a showing of some cultivation or improvement of a tract which is owned by the Government, and not simply
of other lands' belonging to the applicant or someone else.
It appears that the 7.12-acre tract was a part of a larger tract consisting of 16 plus acres which was owned by the Government. Apparently 9 acres of that tract were purchased from the applicant by
the Army Corps of Engineers, together with other lands owned by the
applicant, on the assumption that the 16 acres were also owned by the
appellant. He states through his attorney that the 7.12-acre tract was
not purchased by the Government because it was not needed for the
project, and that he did not know of any claim by the Government to
the tract 'until after it purchased the other 9 acres. He has not clearly
shown that there were improvements or cultivation upon the -acre
tract which 'the Government presumably purchased from him, although title was in 'the Government. However, there is evidence 'that
there were improvements on or cultivation of the 9-acre tract in a report designated "Tract Examination Sheet 'intherecord. This report,
ieferriig-'to-the Frl. SENW/
'
of'
section 6, contaming 16 plus acres,
states that a prelake' photo mosaic in the Corps of Engineers Project
Officeat the dam site "shows a bottom land field of about 4 acres on
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this tract." It also states that the portion of land with improvements
has been conveyed to the Corps of Engineers and is now flooded. Thus,
if there was cultivation or improvements upon the 9 acres of land
which was owned by the United States but claimed by the appellant,
purchased from him by the Government and now flooded, the question
arises as to what eflect this should have upon his claim to the remaining, unsold tract of land. In other words, if the Government had title
to the 16-acre tract and if the appellant could have satisfied' the requirements of the Color of Title Act to that tract before selling a portion of it to the Corps of Engineers, should he now be precluded from
acquiring a patent to the remaining land because that portion of the
tract meeting the requirements has been-relinquished and is now
flooded

a

We do not think that he should be precluded. Assuming that the
appellant had a valid class 1'claim at the time 'when the 9 acres were
acquired by the Corps of Ehgineers, we do not believe that he should
be held to have lost his rights to the remaining 7.12 acres because all the
improvements or cultivation were located within the 9 acres. The
record does not show' whether thei appellant voluntarily sold the 9
acres to the Corps or whether the land was condemned. There is no
reason to doubt, however, that the land would have been taken by
the Government even without appellant's consent since it was to be
flooded. We have then the narrow question whether a qualified class
I claimant for a tract of land should lose his rights to a portion of the
tract because the Government takes the remaining portion which contains the qualifying improvements or cultivation. We do not believe
that he can be deprived of a statutory right in this manner.
Therefore, we believe that the legal conclusion reached in the decision below is incorrect, if the facts as to improvement or cultivation of
a portion of the tract owned by the'Government are0as assumed in
this decision. If, on the other hand, the tract"of Government land was
not improved or cultivated when it was flooded by the Government
and the only improvement or cultivation was upon land to which the
applicant had complete title, then his application would not meet the
requirements of the Color of Title Act.'
Accordingly, the case will be returned to the Bureau for further
consideration of appellant's application, and allowance of 'the application if upon investigation or from further information from the 'applicant, the Bureau confirms that the' factual assumption is correct
that there was cultivation or improvement upon the 9-acre portion of
the tract which was owned by the Government before flooding, and
there is'.no other reason apparent for denying the application.
Therefore, pursuant-to the authority delegated to the Solicitor by
:-hEre7ore, p u-rsut
243260-67
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the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
the decision appealed from is set aside, and the case is remanded to
the Bureau for further action consistent with this decision.

Hol,'
AssistantSolicitor.

ERNEST F.

APPEAL
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IRCA4874-65

PAVING AND CONSTRUCTION COMPANY

: Decided July 31, 1967'

Contracts: Construction and Operation: Changed Conditions-Contracts:

Construction and Operation: Changes and Extras-Contracts: Formation and Validity: Implied and Constructive Contracts-Contracts-:
Disputes and Remedies: Equitable Adjustments.
Under a contract for the construction of a road requiring the use of a soft
type of rock known as oolite, to be obtained from adjacent borrow areas,
and where no subsurface investigations had been conducted by the Government to determine the availability of oolite in sufficient quantities, the contractor was entitled to rely upon the representations in the contract with
respect to the presence of sufficient colite materials. Upon excavation of borrow pits designated by the Government when the contractor encountered
much harder rock that was difficult to excavate and crush, and little if any
goolite material, the condition so encountered was a' changed condition of
the first category within the meaning of Clause 4 of Standard Form 23A.
The direction by the contracting officer that the hard rock be utilized for
.
constructing the road'was a constructive change and the contractor is entitled- to an equitable adjustment. upon either theory,- whether a changed
condition was encountered or a constructive change was made.
BOARD OF CONTRACT APPEALS

- The contractor, has timely appealed from the decision of the contracting officer dated March 2, 1965, denying his claim for additional
compensation based on an alleged changed condition. A hearing was
held on December

6, 7, and 8, 1965.

X

The contract at issue was awarded to the appellant (hereinafter
referred to as Harris)' by the National Park Service on January 24,
1964. The contract, which included Standard Form 23A (April 1961
Edition), called for the construction of a loop road of approximately
14.9 miles (where previously only a single road existed) leading to and
from a fire observation tower situated within the Everglades National
Park. This road is known as the Seven Mile Fire Tower Road. The
contractor was also required to construct a number of parking areas
and walks in the fire tower area and to rebuilt the old road. Work on
this project was scheduledto be completed within 180 days after
.receipt of notice to proceed. However` as a result of a series of change
orders, this time period was extended by 131 days,; changing the
completion date from August 29, 1964 to J nuary 8, 1965. Work was
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.actually completed and accepted on January 9, 1965, the contractor
being assessed 50 dollars in liquidated damages for the one-day of
delay. This assessment is not disputed.
The contractor's bid price of $238,565.75was increased by the Govenent to $250,613.25as a result of Change Order No. 1 requiring an
additional amount of fill, to: be paid for at the unit price bid for
"unclassified excavation for oolite fill." This amount was received by
the contractor in a series of progress payments, the last one being
made on-February 1, 1965, after the work had been completed and
accepted. At this time a release of claim was executed by the contractor excepting therefrom a claim for additional compensation in the
amount of $75,250.In support of this claim the contractor submitted a
letter stating that while the contract had called for the excavation of
oolite rock, the material that he encountered in the designated borrow
areas, and which he was instructed to excavate, was much harder than
oolite and involved a considerable amount of unanticipated difficult
work, and additional time and expense to excavate. The contracting
officer denied this claim on the grounds that any changed condition
that might have existed had been previously resolved by- the parties,
and that the contractor's request for adjustment was untimely.
In addition to its position that-the notice of a changed condition
was untimely, and prejudicial to its rights, the Government, in this
appeal, argues that no representation was made as to the materials to
be' excavated,' and that, in fact, only a rather small amount of oolite
was required under the terms of the contract specifications.2
Counsel for the contractor asserts that adequate notice of the changed
condition was given to the contracting officer, and that the rock that
was encountered in the excavation of the borrow areas differed so
materially from what was represented and anticipated that he is
entitled to an equitable adjustment of his contract price under the
changed conditions clause.
Before proceeding to a discussion of the respective merits of these
contentions, it would appear useful to summarize what occurred in
the performance of this contract and the manner in which the dispute
arose. Prior to submitting their bids, all prospective bidders were,
invited to meet at the project site for a briefing concerning the' construction work to be required and for a visual inspection of the project
area. The general locations of the road and borrow areas were pointed
out. These locations however could not be.precisely determined as the
job of staking and laying them out was an item of work to be performed under the contract. From the description given at the heairing
by Mr. Frank P. Webber, the president of the appellant, it appears
i Government's Post-Eearing Brief, p. 4.
2 Note 1, supra, p. 5.
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that at the time of this meeting the area was generally overgrown and
swampy, the only clear area being the old existing road leading from
the highway to the tower.'
After the contract was awarded to Harris, and before notice to
proceed was given, a pre-construction meeting was held, with representatives of the Government and the contractor present. At this time
the general work rules were discussed and the government emphasized
its desire to protect the wildlife in the area and preserve the natural
appearance of the surroundings. To achieve this result, it was required
that the borrow areas be sloped and dressed when excavation was completed. It was also:at this meeting that Mr. Scholer, general superintendent of Harris, discussed the manner- in which he planned to
excavate the required fill material. The plan he submitted called for
excavation in deep narrow cuts, rather than shallow digging over the
extensive surface of the borrow areas. It was explained that by using
this method the cost to the Government would- be reduced, and the
contractor would obtain greater amount of useful material with a
minimum of excavation. The anticipated savings were attributed to
the terms of the contract, which provided that payment was to be
made for the quantities of material excavated without measurement f
the material 'actually placed.4
The whole subject of excavation of the'borrow area was of prime
concern to the contractor, as this item constituted the major part of
the -work and about 75 percent of 'the contract price. The method set
forth by Mr. Scholer apparently met with the approval of the Government, for this was the manner in which the work was actually
performed.
The contractor received notice to proceed on March 2, 1964, and
work was begun soon thereafter, the first task being that of laying out
and staking the borrow areas, and the roadway. The record indicates
that excavation began sometime around the middle or latter part of
March, and that shortly thereafter the problems of excavation now in
dispute were encountered. Mr. Bramson, the Harris field superintendent, testified at the hearing that the material immediately below the
surface was extremely hard and could not be moved with equipment
normally used for oolite excavationX
On April' 7, a meeting was held at the site with the Park engineers
and Harris officialspresent. The subject of this meeting was the suitability of the material being excavated, it having been previously discovered that a large quantity of sand was present. The contractor was
ordered to cease work in the excavation of these materials.6 Mr. Web'Tr. 100-101.
Tr. 18-139.
Tr. 194.
'Appeal File, Government's letter, April 8, 1964.
4

6
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ber, president of Harris, thereafter requested a meeting with the contracting officer,Mr. Joseph, in order to further discuss the problem of
the materials in the borrow area. A mieetino was subsequently held on
April 20, at which time a number of decisions were reached in an attempt to alleviate this problem. These decisions were summarized in
the contracting officer'sletter of April 21."This letter directed the contractor to continue to' excavate in the designated borrow areas and
utilize the available material found below the marl and muck overburden and above the sand strata. He was also instructed that when
suitable oolite rock was found it should be set aside and used for the
upper layer of the road embankment. The use of sand was to be allowed in reasonable quantities to be determined in the field by the
project supervisor. These requirements were all accepted by the contractor.8 Testimony given by Government witnesses at the hearing indicates that -the question of the hardness of the materials was. also
discussed atthis

meeting.9

A problem in the excavation of the borrow areas again arose on May
27, at which time a representative of the contracting officer ordered
borrow area number 3 temporarily closed when it was discovered that
too large a quantity of sand was being excavated. In a letter of June 1,
Mr. Scholer .of Harris acknowledged receipt of this closing order and
submitted a request fora time extension and additional compensation:
for the delay-alid.costs that would be incurred by this action.'0 In addition to this delay, he: also cited the stockpiling requirement of the
April 20 resolution as causing added expense and delay. This request
was grounded on Clause 36 of the contract which provides that a price
adjustment be made for delays and interruptions of work caused by
the Government. It -was denied by the contracting officeron a finding
that this closing did not cause a delay nor did the stockpiling change
the contractor's previous method of work." On June 23, anothermeetng was held between the parties at which' time it was decided t permanently close borrow area number 3 because of the unavailability of
suitable material in that area. Plans for dressing the area were discussed and agreed upon.1 2
On August 10, Mr. Scholer again wrote to the contracting officerand

reqjuested a 90-day time extension.'8 In, support of this request, he recapped all of the difficulties and resulting delays that had been encountered in the excavaton work. Particular mention was also made
7Appeal
File, Government's letter, April 21, 1964.
" Appeal File, Contractor's letter, April 22, 1964.
Tr. pp. 320 and 365.
° Appeal File, Contractor's letter, June 1, 1964.
n Appeal File, Government's letter, June 9, 1964.
2Appeal File, Government's letter, June 291964:23 Appeal File, Contractor's letter, August 10, 1964.
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of the fact that the materials encountered had differed materially from
what had been anticipated after studying the contract documents and
making field observations prior to preparation of the bid. Subsequent
to this request, change orders 3 through 7, bearing dates ranging from
August 24 to December 9, were issued granting a total of 116 days of
time extension. A large part of this time extension was attributable to
the excavation difficulties. A separate extension of 15 days had been
granted on March 25, 1964,because of a redesign of the road 14
On at least one other occasion, the reality of the hardness of the material in the borrow area was recognized by the Government representatives during an inspection of the road. The inspection report transmitted to the Chief Engineer stated that because of the hardness of the
materiaZ certain changes had to be made in the requirements for
dressing the slopes.15 (Italics added.)
Counsel for the Government has contended that the contractispecifications make no representation as to the material available in the:borrow areas,l6 and that only a small amount of oolite was in fact required
under the terms of the contract." In support of this point counsel cites
the work description which requires "approximately 2500 cubic yards
Of oolite fill embankment for structures," ' and change order number 1
requiring, an additional 7520 cubic yards of oolite fill.19 This position
is without merit, however, as it fails to give proper recognition to the
remaining portions of the contract and the positive requirements for
-useof oolite, confirmed by the conduct of the parties. The ratherbrief
description of the work appearing on the front page of the contract
and cited above is quite clearly modified by the contract specifications
which provide as follows"E
SPECIFICATION 503-EMBANKMENT
Clause 503-2.0 MATERIALS:

.Delete in its entirety and substitute the following:
:olite rock shall be used for fill material and shall be obtained from local
borrow areas as indicated on the plans or as directed by the Contracting
Officer.

20

This provision stands out rather prominently because it is a complete
revision of the original specifications and is inserted in the contract at
the very beginning of the Embankment Specifications. It distinctly requires that oolite be used for all fill material and indicates that this is
available in the designated borrow areas. The work drawings, introduced as evidence by the Government, also illustrate that oolite was to
Appeal File, Change Orders, numbers 2 through 7.C
Appeal File, Government's Memorandum, November 17, 1964.
16Note 1, spra.
14

I'Note

2, spra.

Appeal File, Contract, general description, p. 1:,
IDAppeal File, Change Order 1.
25 Appeal File, Contract Specifications, Section 503-2.0 amendment, p. 2.
8s
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be used for the embankment of the roadway.2 ' Correspondence contained in the appeal file indicates quite definitely that the contracting
officer anticipated and intended that oolite would be used for all fill
material.22 In view of this manifestly conclusive and uncontradicted
evidence, and the rule that contracts are to be read as a whole,2 3 the
interpretation advanced by the Government is unreasonable and is
rejected.
The facts of this case, as: evidenced by the correspondence in the
appeal file, and the testimony received at the hearing, generally support the position of the contractor that the material that was encountered was not oolite. As a result, the excavation was more timeconsuming and expensive than had been anticipated. At the hearing,
the contractor called as an expert witness, Mr. John Arribas, an engineer who, at the request of Harris, had visited the site to collect mahe later.performed various tests.24As a result of these
te.ialnwhich
tests and his visual inspection, he submitted a report concluding that
the rock formation at the site was not oolite. but a denser and harder
substance, prohnbly Fort Thompson Rock or Tamiami Limestone.2 '
He testified that the tests which he had performed on the materials
he collected resulted in a finding that it would take about nine times as
much pressure to fracture and shear these materials as would be required in the case of oolite.2' The witness was also asked a number' of
questions concerning a set of Water Supply Maps introduced as'evidenceby the appellant. These he said demonstrated that ollite was not
available in large quantities in the area of the project site.27
Mr. George Brown, an explosives advisor and technician for a chemiCal supply company, was also called as a witness by the contractor.
He testified that he had been contacted by Mr. Scholer of Harris when
the company encountered difficulty in the excavation of the borrow
areas. He, explained that at the time he first visited the site the contractor was using a method of blasting normally used for oolite excavation, but the results were not satisfactory, for large boulders were
being produced that were not suitable for. embankment purposes.2'
This result he attributed to the hardness and, density of the rock material, which in his opinion was not ollite. He suggested and supervised
the use of a blasting procedure generally recommended for the ex2 Government's Exhibit , sheet 8.
22 Appeal File, Government's letter of April 8, 1964, which instructs contractor to "furnish
and compact crushed oolite material as specified in Section 503-2.0." Government's letter
of June 9, 1964, which allows use of borrow area number 3 "provided you comply with the
terms of the contract and provide only oolite rock and not unsuitable material."
23 Fred B. Comb v. United States, 100 Ct. Cl. 259 (1943).
24 Tr. pp. 15-17.
23 Tr. pp. 18, 22, 41, and 45.f
26

Tr.

27

p. 20.

Tr. pp. 23-27.
21Tr. pp. 66 and 68.
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cavation of materials which were more dense than oolite. This method
required the use of a different type drill, increased drilling work and
more dynamite.2 9 It appears that this procedure worked more satisfactorily and was used with minor alterations throughout the remainder of the excavation. Brown also testified that. while he was. at
the site, test drillings were made in an effort to locate oolite, but that
0
to his knowledge no softer materials were ever discoveredA
Mr. Bramson, the Harris field superintendent, was called upon and
testified.as to the problems of excavation, the material encountered,
and the unsuitability of equipment normally used for oolite xcavation.3' He cited as causes of delay the presence of boulders in the dragline 2 and the additional time needed to crush the materials after they
had been placed.83 He described the increased osts of trucking and
frequent 'breakdowns 6f equipment as being causes of added expensed3
The clearingup operation 'was also mentioned as requiring extra cost
and time because of the. necessity of removing. a large number &f
boulders that were too hard to be crushed.
Mr. Webber and Mr. Scholer, president and general superintendent
of Harris, respectively, were also called upon to testify,, and in addition to discussing the problems encountered in the excavation and the
increased costs of the' work, they' stated that they had prepared the
bid using their past cost-experience for 6olite excavation, which they
were led to believe was the available nateria.y The' examination made
of their'backgrounds reveals that they were quite.familiar with tle
area and experienced in the excavation of oolite for use in fill for roads
and similar construction.
The contractor has furnished considerable vide ce todemobsirate
that the excavated subsurface material was not oolite,. but' a: much
harder material that was more expensive to excavate and to crush, and
the, government has .been unable to; adequately refute this proof. In
fact, testimony introduced at the hearing by the Goveruftmenttends
to'sipp6rt the contractor's claim of added expense.3 One Witness did
testify that he had seen o6lite at the site, but admitted he had no idea
thlat no
how much was available." The contractor has never clamn6ed
oolite was present, only'that it was not available in the required
amounts.
9

Tr. pp. 69-75.

S°Tr.p.91.

51Tr. pp. 185 and 194;.

a3Tr.

p. 191.

UsTr. pp. 195-196.
34Tr. pp. 196-197.
asTr. pp. 102 and 136.
S Tr. pp. 374-375. The assistant park engineer testified that although the contraftor's
equipment was generally new and in good shape that there was a high rate of breakdowns.
a7Tr. p. 391.
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The Government has also attempted to show that the, contractor 'by
confining his excavation to small areas within the large borrow regions
might well have failed to discover large quantities of oolite. However,
no; proof has been offered. that there was oolite available, while the
maps introduced;by the contractor would tend to show the opposite.
Such speculative testimony and argument can, therefore, be given little
if any weightY8 Based on the evidence received on this question, tue
Board finds that little if. any oolite was present, and that thematerial
encountered required substantially greater ,.costs, for excavation and
..
crushing.,
The contract issued to Harris covering the work on this project contained the standard changed conditions clause found in Form23A for
construction contracts. This clause provides for equitable adjustuient
of; the contract price when the prevailing physical conditions are not
those represented, in the contract or are of an unusual nature differing
materially from what would normally be encountered in work of a
specific nature. In the disposition of this appeal, however, it is not
entirely necessary that we: decide that

a chanrged condition .existed.

This case differs from the usual changed conditions case in that when
the parties recognized thatXa problem existed, a change in the contract
requirements was agreed upon in order to make the best of the difficult
situation. It will be recalled that when the'parties met. on April 20, the
sand and hardness problem were discussed and it was decided "that the
sub-base of this road.shall be constructed of the borrow material that
is quarried from the earth strata beneath the marl overburden and
on top of the underlying strata of sand.39 The contractor was also directed to. set aside any 0oolite rock located, and to use it for the upper
base of .the road. Although this resolution was not,labeled as a change
order, in effect that is exactly whatit was. The contractor.was required at that time to excavate a harder material than the contract had
originally. specified, and to stockpile certain material for later use. The
nature and costs .of. this substituted work have been
'previosly

discuss
. ,
'

"

Clause 3 of the contract provides that where a change is made in the
contract specifications an equitable adjustuient .shall .be made to
compensate for an increase or decrease in cost or time. 'While this
clause 'requies 'that a claimfor

sueh adjustment be filed Within 30 days

after receipt of the change order, this requirement does not apply
where the changeis a constructive one, having arisen out of something
S Lofti v. 7~
UV-ted-States, 110 Ct. Cl. 551, 626 (1948); United States v. Hercules Co.,
52 F. 2 451. 454 (S.D. Miss. 1931); Abbett Eleotric Co., IBCA-170 (August 12, 1960).
60-2 BCz-A
par. 2744.
39Appeal rile. Government's letter of April 21, 1964.

2,7 -2-60-67-
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other than a formal written change order.40 Notice of a claim would
therefore be required only' after results of the change became apparent
and before a final release was executed.

* In view of our conclusion that notice was not required, the Government's position that the claim was presented untiniely woud appear
to warrantI no additional consideration. It is not' necessary, however,
to decide this case' on a constructiVe clian6e tedryPAlwanceof

the

appeal is called for equally on the 'basis of th finadingthat the contractor encountered a changed condition of tlhefirst category. It was
just this type of 'situation that the' change& conditions' clause was
designed to protect against.4 ' Although the'changed conditions clause
requires that' prompt notice be' given to the- cdiitracting officer,'this
requfremelt is satisfied when in fact the. Govefinti' has knowledge
-ofthe:if iiatiii and the'Government's ri-ghtisihavenot been prejudiced
by a failure to provide formal writtennotice.42 The 'couteiit and volume
of the correspondence between the parties, the meetings between representative§ of both sides, and 'the admittedfirtst-hand knowledge'of the
parkenginieer, provide a preponderanceof viMdence
that the contracting
officer had adequate notice of the conditions andI every opportunity to
resolve theiexisting problem: Moreoveri even befoie the'decision was
reached to use the unsuitable available materialj tlere had been discu'ssion of using off-site materials. Thi' ras rej ected, however, as being
too costly.4
Therefis also evidencethat the coniracting'officet'knewthat

extra costs' were' heiug~e~couteed and that 'the contractor expected
added c'ompensatiobnto cover these ekpenses.44 1Ill these circumstances,
a claim of iack of notiee'wouldbe unacceptable under eith'er'(iause 3
or; Claise 4.'
'
.
''"
"
Counsel for the Government, iatio
at the hearing and
againi inl hiislpost'hearing brief, repeiatedly'questioned'the nianner in
wvhichthe contractor iiivestigated't-he site prior'to silbnitting his bid.
The contractor plainy asserts th:at he made only a visual inspection
and -relied on' the contract specifiatidns 'and 4ih'spersonal- knwledge
ail d exp ience in nea'rby areas a-s to the subiurfaee con diti'ons. lVhere,

as here, there is a changed conditions clause included in the contract,
and io more extensive investigation was madeiby the Go-vernmentjthis
is all the ite inspection required ainda subsurface investigation will
4j LiqcoZ
Const ction Company,, IBCA-438,5-64 (November 26,; 1965), 72 I.D. 492,
6i5 2 BCA par. 52;34';'Airodaa?,7'nc.,
ASBCA No. li1l 62 BCA palr.'492 (1962)i'?*i1
j4Fehlftaber
orporation v.U'United Statees-188 Ct. Cl. 571, 585 (1e957) 'LaeTexas
,ompany, IBCA--362 (January 29, 1965), 72 I.D. -39, 65-1 BCA par. 4658; Jasne8P. Cross,
iEng.'PA No. 2506,' 65-2 BA- par. 4488 (1965) Via
'. Ttnp1zns C., ASBOA No.
2983, 7-2 BCA par. 1522 (1957).
*dPetr
i0Aew'tSoni' Co., ASBCA;No. 5600, 60-i BCA par. 50 (1960) Korshoj, Construction Co.,'IBCA-321, 6 'BCApar. 848 (1963) Ly3blrn Construction Co., ASBCA No.
9576,65-1 BCA par. 4645 (1965).
:'
*
4aTr. 170.
44Appeal File, Contractor's letter of June 1, 1964.
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not be necessary as long as the conditions, are represented in the agreement.4 5 To hold otherwise would be contrary to the purpose of this
clause, which was to, encourage lower bids by reducing co ntract risks.
This basic concept has its orighjinin Ruff, v. ljnited States, 98 Ct. Cl.

.

148; 164 (1942), wherein theCoCurt, said.

4!' If this 'situation::is
not within'. the contemplation of .Article 4, the
alternative, is. that bidders, must, in.order to be safe,.settheir estimates on the
basis. of the worst possible. conditions that might be.encountered. Such a practice
wvoyldbe very costly to, the defendant. We suppose that the whole purpose of inserting Article 4 in tbe defendant's
ntracts was to induce' bidders not to do

that. '

'

'

;

For the same reason,'theiuse of the term iuicldssified e'xcavation" mnay
not be read as to supersede the chan-geid co'nctins!
tluseC
',
The Goverinmenthas 'also made refetice to the failure of the contractor to request compensation When'applying for tIme extelsions,
ani has idicated that' the time grated'was a satisfactioi."of t'e
,clairn.8'This failure to'request 6xtra',co'persation, lowever, is n1ot;
,fatal to the claim, ,and' the grants of additia

time'wi]l'not

be lield a

bar to 'a later request for '6oipensato{ when paymeit was frpt a
ject of negotiation at the time that the extensions were' granited.. A
claim for a delay or' changed work anhdt be satisfied by,a' grant of a
time extension when additional costsliave in 'fact beeiiencointered.5
This Board therefore conld
tlt 'whe,n'the
'
d
that a changed onditionexisted, he require nts of the contract'were
h
ed,'and thiereafter the contractor 'erfornie'd work 'that was differeint and more cosly t-h 'was originaly ahticip,atednd iotracted'.
Nothling that .occurred.atthe tijmethis change w'asmade prejudiced the

igts of the .Governieht We tlref&e fn'd tiat tle cntractor 'is
entitled to ar'equitabe gdjustment 'of his contract price- t cover this
additional
work.
"
Havihg de id that a price adjustment is 'proper, we must consider the question of quantum',.Unfoxtunately, the evidence with respect to the, equitable adjustment is based on the undesirable total
cost' approach,"il and
the 6otators'
oaltlid'gh e peridhde'in this type
of w'k' aid- 1t bookkee ig records 'vi'de' -sone assurance tha tIts
bidd ing. methpds. an, cost ac,counting proedures

were sound, we can-

45
Hernan Groseclose, IBCA-190, 61-1 BCA par. 2885 (1961) ; Lee B. Smith, ASBCA
No.4 11135, 66-2 BCA par. 5857 (1966).
.
A !.
OiB'rhardt Dahl Andersen, IBCA-223 and IBCA-229 (July 1T, 19,6i), 68 I.D. 201, 215,
216, 61-1 BCA par. 3082; Calvada Incorporated, ASBCA No. 2062, 56-2 BCA par. 1033
(1956).
A1Note 46, spra.
41 Government's Post-Hearing Brief; p. '22;
'
4 J. G. Watts Constrtction Co.,ASBOA No. 9447,- 65-1 BOA par. 4593 (1965),
5ODreOZerConstruction Co., ASBCA No. 9776, 66-i BCA par. 5389 (1986)."
si River Construction Corporation v. United States, 159 Ct. C. 254, 271 (1962).
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not exclude the possibility that its bid of $1.60 per cubic yard for
excavation may have been too low. The next two higher bids were
$1.92 and $2.00. The total cost of actual performance as presented
may reflect accurately the easonable additional expenses incurred as:
a direct result of the changed condition and the. change in specifications, but the proof is not sufficiently established or pin-pointed. A
more satisfactory method of establishing damages would be -(in additioin to accurate cost records) to present expert engineering opinion
testimony as to the excavation and allied costs the contractor should
have expected to have sustained'but for the changes and changed
conditions, with particular regard to the bid of $1.60,52 and with respect to the additional costs sustained that are directly and reasonably
attributable to the work as changed.
In this connection we have observed that the contractor's 'workmen were experienced and efficient and that the' equipment was new
or in good condition. It appears that the equipment breakdowns were
due in the main to the necessity of processing very hard materials
instead of oolite. Moreover, it appears that an additional 117 days
were required for completion of the contract, beyond the period
originally allowed.
The Supreme Court has ruled that decisions of appeal boards must
be based on substantial evidence.53

Accordingly, the appeal is remanded to the contracting ocr for
negotiating with the contractor the equitable adjustment contemplated
by the contract provisions and by this, opinion. Such an adjustment
may include reasonable amounts for overhead and profit. If the contractor is not satisfied with the amount of the 'adjustment offered by
the contracting officer'as a result of such negotiations, the contracting
officer shall render his decision as to the amount within a reasonable
time and the contractor may file an appeal from such decision within
30 days from his receipt thereof,, pursuant to the Disputes clause.
-:

X:

:

f -f V0

tConcliusion

i

i

i

:

The appeal is sustained and remanded to the contracting officer for
equitable adjustment in accordance with the foregoing opinion.
THOMASM. DuRsToN, Deputy Chairnan.

I

cONCwUl:

DE-ANF. RATZmAN Chairman.
m Eriardt Dal Andersen, Note 46 supra at 216 "In a very real sense Clause 4 antieipates that the contractor's bid will reflect neither undue pessimism, nor undue optimisn.
53 United States v. Utah Construction Co., 384 U.s. 394, 420 (1966).
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Oil and Gas Leases: Assignments or Transfers-Oil
Rentals-Oil and Gas Leases: Royalties-Outer
Lands Act: Oil and Gas Leases.

and Gas Leases:
Continental Shelf

The Secretary of the Interior is' authorized under section 5(a) (1) of the
Outer- Continental Shelf Lands Act to approve an assignment of rights in a
portion of the area of an outer Coontinental Shelf oil and gas lease to a
depth limited to the base of a specified zone, but such an assignment will
result in the creation of a separate and independent lease as to the portion
of the land assigned, and, in the absence of any express provision to the
contrary, the holder of each lease resulting from the assignment is chargeable for the' payment of rental or royalty for the entire area covered by
his lease in.accordance with the terms of. the original lease notwithstanding

that this may result in multiple payment of rental or royalty for the same
area.
Oil-and Gas Leases: Assignments or Transfers-Outer Continental Shelf
- Lands Act: 'Oil and 'Gas Leases
'Authority does not exist under the mineral leasing 'laws for recognizing oil
interests separate and apart from gas interests in the same land, and' the
Depart'idnt cannot approve an assignment which recognizes, in the same
land, oil interests in one party and gas rights in another.

Oil and' Gas Leases 'A signments or Transfers
An instrument in which an assignor agrees to "grant, bargain,. sell, convey,
transfer, assign, set over, abandon and deliver" all of the assignor'sinterest
fina part of a leasehold is an asrignment rather than an operating agreement
and, if approved, has the effect of segregating the original lease into separate
leases in accordance with the terms of the assigmnent.

Oil and 'Gas'Leases: 'Assihmehts or Tansfersi-Outer
Lands Act: Oil and GasLeases

Oohtinental Shelf

',

Where''the' Department. has given its approval to assignments which would
segregite an Outer ContinentdlShelf oil.and gas lease into separate leases
by area, depth and product, and where it appears that'it-wasinot the intent
X of the assignors or assignees to create such separate lease .interests, and
it is not clearly shown that the Department intended tLapprove such assignments or that it had authority to approve them even if approval were
intended, the approval will be rescinded and the parties to the assignments
will be penaitted' to submit for a roval proper instruments reflecting their

intent.L
APPEAL FRON REGIONAL OIL AND GAS SUPEVIS OR

Continental Oil dmpany,1 Tenneco OilCoapany and Tennessee
Gas Tratsmaission Cnpany have a'ppealed to the Director, Geological
Continental Oil Company has appealed as the designated operator for the CATC Group,
comprising Continental Oil Company, The Atlantic Refining Company, Tidewater il. Company and Cities Service Oil Company (formerly Cities Service Production Company), hereafter referred to as CATC.
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Survey, from separate decisions of the oil and gas supervisor, Gulf
Coast Region, dated December 2, 1964, which notified them of the
status of their respective interest in Outer Continental Shelf oil and
gas leases OCS

593, 0593-A, 0593-B, 0594, 0954-A and 0594-B and

advised them of the rental and royalty payments determined'to be due
under the terms of the leases. At the request. of the Director, Geological
Survey, and because of the nature of the issues in controversy, the
Secretary of the Interior has assumed jurisdiction in the matter.
- Leases OCS 0593 and 0594 were issued to CATC, effective September
1,: 1955, for Blocks 198 and 199, respectively, Ship Shoal Area, Lonisiana offshore operations. The leases were issued for terms of five years

and as long thereafter as oil and gas should be produced from the
leased areas in paying quantities, each lease embracing an area of
5,000 acres. Undert-he terms of each lease the lessee was required:
*
* To pay the lessor 'onor before the first xay of-each lease year commencing prior to a discovery of oil or gas on the leased area, a rental of $3. per acre
or fraction thereof, or
* ~* To pay the lessor in lieu of rental at the expiration of each lease year
commencing after discovery a minimum royalty of $3. per acre or fraction thereof,
if: there is production, the difference between the actual royalty paid during the
year and the prescribed minimum royalty, if the actual royalty paid is less than
the minimum royalty.

On September 15, 1960, both leases were reported by the oil and gas
supervisor, Gulf Coast Region, to have been in a producing status at
die expiration of their five-year terms on August 31, 1960.
OnMay 10, 1961, Continental Oil Company filed foraproval
in
the New Orleans office of the Bureau of Land Management instruments purporting to effect a transfer of a part of thelessees' interests
in each of the two leases to Tennessee Gas Supply Company and Tenneco Oil Company.2 Under the terms of, the instruments CATC transferred to Tennessee its interest in the leases so far as they covered gas
down to and including the base of the MI Sand in the Wl/2 W/2NE1/4 ,
NW/4,:NW1/4SW/ 4 and N1/2 NE1/4 SW1/4 Block 198 (OS 0593):and
the El/2NE1/4 E/2Wl2 NE,
NE4E1/ 4, X/ 2SE1/ 4 SE/4 and
NE4NWl4SEl/ 4 Block 199 (OCS 0594)
Oil rights in thesame areas and to the same depth were transferred
to Tenneco, and CATC retained all lease rights to: oil and, gas below

the MI Sand in the lands described and all such rights in the remainAThe transfer for each lease was made by four essentially identical agreements, entitled
"Act of Sale and Mortgage and Pledge," whereby each of the companies, .designated as
"Grantor," comprising CATC transferred its one-fourth interest in a part of the leasehold
to Tennessee Gas Supply and Tenneco, designated as "Grantees." By a decision dated
September 7, 1961, themanager of the New Orleans office approved assignments, executed'
on June 27, 1961, of the record titleinterests of Tennessee Gas Supply Company toTennessee Gas Transmission Company. Tennessee Gas Supply Company and its assignee are
hereafter referred to as Tennessee, and Tenneco Oil Companyis hereafter referred to as
Tenneco.
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ing lands included in the leases. Production in each instance was obtained only from the transferred portion of the leasehold and was
limited to oil. Gas had been found in the transferred portions but had
not been produced. There had been no discovery of oil or gas in the
areas retained by CATC including the portions underlying the base
of the MI Sand in the areas transferred.
The Director, Bureau of Land Management, in a decision dated
June 22, 1961, and approved by the Acting Secretary of the Interior
on the same date, approved the transfers as assignments to Tennessee
and Tenneco, stating that the assignments "result in segregation of
leases by surface area, depth and product," and that. "record title" in
Blocks 198 and 199 would be held as then set forth in the decision.
The assigned portions of the leases were. designated as leases 00S
0593-A and .O594-A,respectively, and the retained portions remained
under the origiinaldesignations.
In response to a request from the Director, Geological Survey, for
clarification of the rental and minimum royalty status of the various
lease interests held by the appellants, the Associate Solicitor, Division
of Public Lands, in an: opinion dated October 7, 1964, found that:
(1). Although the Department's regulations do not provide for the
assignment of such interests as were assigned here, the Quter Continental Shelf Lands Act, 67 Stat. 462 (1953), 43 U.S.C. §§1331-1343.
(1964), permits the Secretary of the Interior to authorize a lessee
to assign the rights in a portion of his lease.to a depth limited to the
base of a specified sand or zone, but an assignment of this nature requires specific approval of, the Secretary (citing a memorandum of
June 3, 1960, from the Associate Solicitor, Division of Public Lands,
to the Director, Bureau of Land Managerfient);
(2) Since the' lease interests created by assignment here are based
on. the Secretary's general authority under the statute, and not on
regulation, the determination of what lease interests have been created
by the assignments must be basedentirely on the terms of the assignments which the.Secretary approved;
(3) The decision of June 22, 1961, approving the. assignments is
inconsistent on its face in (1) stating that the leases are segregated as
to area, depth and, product and (2) approving assignments which
segregated the: leases as to area and depth but failed to segregate them
as to product;
(4) The assignments to Tenneco and Tennessee were made by: the
same instrument, and that instrument does sem to regard certain
obligations as joint obligations of both assignees, but there is no unity.
of possession between the two or common ownership of. any property;

232

DECTSaOmS op TEE

DEPARTMENT

OF THE,

NTEROID

[74 I.D.

thus, the assignments in fact, segregated each of the original leases
into three, rather than two, leases;
(5) When a lease is segregated upon the basis of area, depth or
product, each of the leases thus created becomes an independent unit.
for which royalty or rental must be paid, and where a lease is segregated by depth or by product rental or royalty must be paid for each
portion even though the United States may thereby collect several
rentals and royalties on the same acreage;
(6) Where a lease has been placed in a royalty-paying status following a discovery of oil or gas, and the producing porti6n of the
leased area is assigned, the retained area, on 'which there has been no
discovery, reverts to a rental-paying status.,
Pursuant to these findings the manager'of the New Orleans office
of the 'Bureau of Land Management issued a decision on October 28,
1964, further segregating leases OCS 0593-A and 0594-A into leases
OCIS 093-A, 0593-B, 0594-A, and .0594-B,the "A." leases reflecting
the oil rights assigned to Tenneco. and,'the "B" leases reflecting the
gas rights assigned to Tennessee. By a decision dated December 2,.196,
the regional oil and gas supervisor notified Contiental that leases
OCS 0593 and 0594 are deemed to have' beenin rental status since
September i, 1961,aid that rentals of $15,000haveaccrued under each
lease for the lease ears beginning September 1.of the. yearsj1961,
1962, 1963and 1964.By separate decisions of the same date he notifled
Tennessee that lease OCS 0593-B is deemed to have been in mininum
royalty status since September 1, '1961, and minimum royaltie of
$6,096have accrued under the Lease'for leas years endingAugust 31;
1962,1963and 1964, ard.that lease OCS 0592 -B is deemed tohave ben
in minimum royalty' statut since September i, 1961, and minimum
royalties of $4,455have' accrued for each year during the samii period.
The substance of'these determinations is tliat-:
(1)' CAI is requ'iredto payrental of $3 per acre for' the.6ntire'
area covered by the original leases for eadh lease year' which cimmenceA'
after the effective date of the assignments; and
(2) Tennessee is required to pay minimum'royalty of '$A per
for its'interest in the ga' rights in 2,032 ac'ies in lease 0
g0559&-a
and
1,485 acres in lease OCS 0594-B.
These rental and minimum royalty payments are in additiont tho
e
payment of royalty based upon production by Tenneeo for its interest
,in the oil rights in those portions of the leaseholds covered by 'leaes
OM000593-Aand 0594-. Thus, nder this interpretation of the leases,
the United States is entitled to receive rental and' royalty payments
of at least $9 per acre for those areas whiIch are included in' 00S
0593,0593-A: and 0593-B and i-OCS 05914,0594A and 0594-B.'

CONTINENTAL
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In appealing from the decisions of the regional oil and gas supervisor Continental contends, in substance, that:
(1) There is no regulation requiring payment of rental on the retained nonproducing acreage;
(2) The Secretary has broad discretionary power to approve assignments whicl he exercised in this case without qualification and in
the face of a statement in the application for approval of the assignnmieitsthat in no event would the minimum royalty ever be more than
that provided for in the basic leases, or $15,000
per-year for each 5,000acre lease;

(3) The fact that an assignmeiit may create segregated leases cannot increase the contractual obligations agreed upon by lessor and
It is further argued 'by tdontinental that actual royalty' payments
hav'- far exceeded the minirui royalty or rental called for by the
leases and that there is not a sound basis for calling upon CATC to
pay additional. rental on the retained portions of the leases.
Tenneco and Teliiessee, in oint appeals, contend that the Associate
Solicitor's opinion rests basically upon two erroneous findings of fact,
s.e.,'.that; (1)0the Acting Secretary of the Interior, in approving the
assignments from CATC to Tennessee and Tenneco, intended a "segregation by surface area,,depth, and product," and (2) there isno "unity
of possession or "comnon ownership of property" by Tennessee and
Tenneco.

The provisions of the Outer Continentai Shelf Lands Act on assignments are brief and general.
Section 5 ofthe act, 679Stat. 464 (1953),
~~~~~~~~~ie:
43 U.S.C. §1334 (1964), states simplythat
z

g

it

-

6

a.
.J7

.6d

(

3)

* * * the rules and regulations prescribed by the Secretary thereunder may
provide for the assignment or relinquishment of leases * *

The legislative' history of tlis provision show§:that when the legislation was originally passed "by the House it contained a provision
that certain sections of the Mineral Leasiig' Act of 1920,41 Stat. 437,
as amended, 30 U.S.C. §181 et eq. (1964), including section 30(a)
governin gassignments, were made applicableto OC.S leases. This'Department, however, in its report of June 8, 1953,.to the Senate Committee'on 'Interior .andyInsulat Affairs, recommended enactment of .a

general provision,saying:

'

.

If the authority to promulgate regulations on these subjects is cast in general
terms, the Department would be free to inorporate the provision of the Mineral
Leasing Act on the same subjects, but would also be free to modify the as
circumstances peculiar to operations and actual experience in administering a
leasing program in the submerged lands made appropriate. S. Rep. No. 411, 83d
Cong., 1st sess.
: '
i

-
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Therefore, the provisions of sec. 30(a) of the Mineral Leasing Act and
rulings of the Department under that section are pertinent to a consideration of assignments of OCS leases.3
An assignment is one of the two general modes of transferring
interests in oil and gas leases. The other is by the execution of operating agreements. The distinguishing feature between assignments
and operating agreements-is that by an assignment the record title of
the assignor to the interest transferred is conveyed to the assignee
and the latter assumes the contractual relationship of the assignor
to the United States to the extent of the interest which is transferred.
This is clearly spelled out in the provisions of section 30(a) of th6
Mineral Leasing Act, s pra, fn. 3. In the case of an operating agreement,' the lessee transfers rights in the lease, such as the right to' drill
and produce, to another, but he does not purport to divest himself
of any record title to any interest in the lease, and the operating agreement does not create or result in a contractual relationship between
the United States and the operator. The latter may contract with
the lessee to pay the rentals and royalties due the United States, but
the contractual obligation of the lessee to the United States to make
these payments remains unchanged. See Bert 0. Peterson et al., 58
I.D. 661 (1944), aff'd Peterson v. ckes, 151 F. 2d 301 (D.C. Cir. 1945),

cert. denied 326 U.S. 795. In other words, the operating agreement is
a subsidiary arrangement worked out by the lessee and the operator
within the framework of the lease between the lessee and the United
States, which remains intact. It is true that the Department approves
operating agreements but the approval is merely a recognition of the
operator as a qualified driller and a finding that there is nothing in
the agreement in conflict with the terms of the lease. Bert 0. Peterson,

supra.'
: Section 30(a), as enacted on August S, 1946. 60 Stat. 955, provides in pertinent part
as follows-:
"* * * any; oil or gas lease '
* may be assigned * * s, as to all or part, of the
acreage included therein, subject to final approval by the Secretary and as to either a
divided or undivided interest therein * * Until such approval, however, the assignor
* * * shall continue to be responsible for the performance of any and all obligations as if
no assignment S * * had been executed. The Secretary shall disapprove the assignment
* * only for lack of qualification of the assignee i * ' or for lack of sufficient bond:
Provided, however, That the Secretary may, in his discretion, disapprove. an assignment
of a separate zone or deposit under any lease, or of part of a legal subdivision. Upon approval of any assignment * * *, the: assignee * ' * shall be bound by the terms of the
lease to the same extent as if such assignee i S * were the original lessee, any conditions
in the assignment * * * to the contrary notwithstanding. Any partial assignment of any
lease shall- segregate the assigned and retained portions thereof, and, as above provided,
release and discharge the assignor from all obligations thereafter accruing with respect to
the assigned lands; * *
4this does not mean that It is always easy to determine whether an instrument is an
assignment or! an operating agreement. The provisions of the instrument govern, rather
than the name given to it. See Associated Oil Company, 51 L.D. 241 (1925).; Associated
Oil Company, 51 L.D. 308 (1925); Solicitor's Opinion, 52 L.D. 359 (1928).
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The Department has commonly approved three different types of
assignments of interests in Federal oil and gas eases. The first, and
simplest, type of assignment is that in which the original lessee assigns his entire interest in a lease to' another party, in which case
the terms and the identity of the lease remain unchanged, the only
innovation being thelsubstitution bf onejessee' for another. Thecsecond
type is an assignment of an undivided interest, either in the entire
'acreage of the leasehold or in a portion of the. acreage. This type of
assignment, like the first, does not affect the identity or terms of the
lease. Rather, the lessees, regardless of their number or the varying
interests which they may hold, as a body, retain the relationship of
the original lessee to the United States Lundera single lease agreement.
See Kirby Petroleum Companyi et al., 67 I.D. 404 (1960). In the third
type of asgigniildlit' that has been recognized, ihe lessee assigns to an-

other party the entire interest in a part of the area covered by the lease.
The effect of such an assignent is to create fully independent leases
which, the*Department has held, 'are. or all purposes, including the
'duration of the lease terms, the same as though they had been separately issued. See C. W. 0Grier and I George Ez,' '58 I.D.: 712'(1944) ;
Ray Sorrell, 59 I.D. 278 (1946) ; Luna C. Wootton, 60 I.D. 236 (1948);
Champlin Oil and ReftningCompany et al., 66 I.D. 26 (1959).
These three types of assignment are recognized as to public land oil
and gas leases by section 30(a) of the Mineral Leasing Act, supra fn.
3, and by the regulations issued thereunder. 43 CFR 3128.1and 3128.4.
'They are also provided for by regulation as to OCS leases. 43 CFR
3385.1and 3385.4(a).
A fourth type of agsignment is authorized by section 30(a) of the
Mineral Leasing Act,'namely, an assignment of a lease as to a separate zone or deposit. However, prior' to the enactment of section 30(a)
in 1946,it was the firm and unwavering policy of 'the Department not
to approve assignments of separate formations or strata. The Department refused approval because of the administrative complexities
that would result from having separate lessees for separate sands' or
formations underlying the same surface acreageA Since the enactment of section 30(a), the Department has indicated its continued
reluctance to approve such assigmnents, saying in 43 CFR 3128.1that
an assignment of a separate zone or deposit "will not be approved
unless the necessity therefor is stablished by clear and convincing

':'"-

"Decision of Commissionerof General Land Office,approved by First Assistant Secretary,
January 31, 1936, Billings 021056; letter from Commissioner'to F. T. Fuller, February
5, 1936, Misc. 1625766; letter from Commissioner to David R. Faries, January 14, 1937,
Sacramento 019376, 019377; decision of Commissioner, January 11, 1945, Cheyenne

,037094. I

-

,i
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evidence." Nonetheless it must be recognized that there is authority
to approve such assignments. It follows that authority exists to approve assignments of OCS leases as to separate horizons or formations.
-A fifth type: of assignment of a public land oil and gas lease has
been held by the Department to be unauthorized by law. In Producers
and Refiners Corporation et a., 53 I.D. 155 (1930), the Department
was asked to approve an assignment of all the right, title, and interest
of a prospective lessee to the natural. gas in the land, the lessee reserving all' right, title, and interest in the oil. Refusing to approve
the assignment, the Department said:'
There is no authority in the general leasing act for recognizing oil interests
separate and apart from gas interests in the same land. An oil lease can not be
granted to one person- and a gas lease to' another person for the same land.
Inasmuch as interests of oil and of gas in the, same land can: not be granted
in opposition to each other, the department can not approve an assignment which
recognizes, in the same land, oil interests in one company and gas rights in
another. *
(P. 15T7.)'

The Department, however, recognized that the two persons could'agree
with each other that one would develop'the gas and the other the oil,
presumably under an operating agreement.
With these general principles and considerations in mind concerning
assignments, we turn now to the more specific'question of the effect
of assignments on the original lessee's obligations to pay rentals and
roy*lties.
In the first type of assignment, a complete transfer from the lessee to
an assignee, there is no problem. The assignee simply takes over the
entire obligation of the lessee.
In the second type of assignment, an assignment f an undivided
interestI all parties holding undivided interests are responsible for
the rentals and royalties, but the total rental or royalty for the lease
remains unchanged.
In the third type of assignment, the assignnent of all of the lessee's
interest in a part of the' area of a lease, in' a case where there has been
no discovery of oil or gas the effect of the assignment is simply to divide the total rental payment under the terms of the original lease between the current lessees, each lessee becoming separately accountable
for payment oftrental for the area which he holds in accordance with
the' terms of the original lease. Thus, if' the original lease embraced
5,000acres of land at an annual rental of $3 per acre, the total rental
paymenit to which the United Sta tes would be entitled would remain
$15,000whether the leased area were divided among two, three, four
or any other number of lessees.
"
If there has been a discovery on a portion of the lease and production thereon, but the other segregated portion of the lease resulting
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from the assignment does not have production, the respective rental
and royalty obligations of each segregated lease are separate as though
the leases had originally been issued as separate leases. Thus, the effect
of any partial assignment of a producing lease which results in segregation of the lease into separate leases, one of which remains in a royalty status and the other of which reverts to a rental status, may be
to increase the totality of the royalty and rental obligation over that
of the original lease. That is, the royalty payment which had previously been sufficient payment for the entire original lease area becomes
payment only for the lesser area remaining in the producing segregated lease, and the total obligation for the entire area included in
the original lease is increased by the amount of the rental for the nonproducing segregated lease which has reverted to a rental status. This
result inevitably flows from the fundamental concept of the segregation of an oil and gas lease by a vertical partial assignment into separate leases, namely, that each of the leases created by the assignment
thereafter stands as an independent lease under which the lessee is
individually accountable for compliance with all of the terms of the
lease, including the payment of rental or royalty. It is, as has been
noted earlier, specifically recognized by section 30 (a) of the Mineral
Leasing Act, sup'ra.
It would, at first, seem logical that the same principle should apply
to the-fourth type of assignments one which divides the leased area
horizontally rather than-vertically. That is, if the entire lease interest is to be divided by any means, the rental or royalty obligation
should be proportionately divided among the lessees, so that the totality of the obligation of the several lessees remains the same as that
of the original lessee. This simple formula, however, would become
very difficult to apply to the horizontal division of a leasehold.
The Mineral Leasing Act and the regulations issued pursuant
thereto provide for the computation of rental and minimum royalty
solely upon the basis of acreage. Thus, we may divide a 5;000-acrelease
by area into any number of smaller leases and readily compute the
rental or minimum royalty payments for each lease. The problem,
however, would be tremendously complicated by a horizontal assignment. Suppose that a horizontal assignment is made of all formations
below 3000 feet in a*5000-acre lease. Would the two lessees divide the

rental payment or would each be required to pay the full.rental? If the
concept of segregated leases obtains as in the case of vertical partial
assignments, each lessee.would have to pay the full rental since the
surface acreage of his lease remains unchanged. Thus double: the
amount of the rental of the original lease would be payable. If, for
some reason, the concept of segregated leases is inapplicable to hori-
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zontal assignments, the apportionment of rental among the holders of
the separate interests could lead to endless difficulties. Should it be divided'equally among the lessees or should it be apportioned on some
other basis, such as the thickness of the formations in each lease or the
estimated value of each formation The Department has not had to
decide the question since it has refused to approve assignments of separate formations.
Logically, under the established concept of an assignment as a transfer which substitutes one lessee for another and creates a new contractual relationship bet-vveenthe assignee and the United States, the
assignee of a separate horizon or formation should be required to pay
rental or royalty on the basis of the surface acreage in his lease unaffected by the payment of rental or royalty by the lessee of another
'formation underlying the same surface acreage. Thus, the effect of any
partial horizontal assignment of a producing lease which results in
segregation of the lease into separate leases, one of which remains in
a royalty status' and the other of which reverts to a rental status, may
be to increase the totality of the royalty and rental obligation. That is,
there is a compounding of payment for the same area because, when
separate leases are created, the royalty payment which had previously
been suffieient payinnt

for--the: entire leased area becomns payment

only for the separate formation remaining in the producing lease, and
the 'totalI obligation for the entire area included in the original lease is
increased by the amount of the rental for the new nonproducing lease
boveiringthe unproductive formation. This-is akin to the situation described above resulting from a partial vertical Assignment of a lease
where production -is obtained from one segregated'lease but not from
another.

*Applying these principles to the case at hand, it would have to be
concluded that the rental and royalty obligations of CATC, Tenneco,
and Tennessee are separate and distinct from each other and that each
must pay' rental or royalty oil its segregated lease irrespective of the
obligations 'of the others as-to their segregated leases. (This assumes,
for the; moment,- that separate assignments of the oil and gas rights
were' authorized)
Appellants~ however, challenge the basic proposition that the instruments which established the present lease interests were intended to
have the segregative effect ascribed to them, and, in support of their
contention,they 'assert that:
(1) CATC representatives "hand-carried" the assignments toTennessee and Tenneco to theVWashington, D.C., officeof the Department
of the-Interior whe-rethe problemsof;segregation by depth and segregation by product were -discussed with representatives of the Depart-
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inent, and it was agreed that such segregations were impractical and

should not take place.
(2) The fact that no segregation by depth or by product was ever
intended is confirped by the letter of May 10, 1961, from Continental

(as operator for CATC), requesting approval of the assignments, in
which it was stated that :In order to insure to the United States of America as Lessor, the payment
*ofthis minimum royalty of $3 per acre Continental Oil Company,' as Operator,
hereby- agrees that should the actual total royalty .paid during a lease year on
production. from either of the basic leases be less than the prescribed $3-per acre
minimum per lease, then Continental Oil Company will pay the difference to the

lessor, upon its request, bt in no event shall te minim-m royalty eer be more
than that provided in the basic lease. However, should:all' of the above named
four Grantors release all of their retained interest in either lease then as to such
lease the lessor will, of course, look to the above GranteeOperatbr for payment of

tthe minimum royalty per lease based on.$S per acre on the part thereof retained
by Grantees. (Emphasis added.)

(3) The Director of. the Bureau of Land Management and the Acting Secretary of the Interior knew that lease segregation based on

separation of "oil rights" from "gas rights" would create great hardships and impractical conditioiis for both lessor and lessees.
' These argumeints;in effect, amount to an asseition'that the tassignments"' *wereno more than operating agreements. Certainly their effet so- far as rental and royalty obligations are concerned -isthat
ascribable to operating agreements. However, this is inconsistent -with
the lanIguage used -in the instruments of transfer. Those instruments
were- entitled "Act of Sale and Mortgage and Pledge," and by. those
instrunientseach grantor, declared that
* * Grantor does by these presents, grant, bargain, sell, convey, transfer,
assign, set over, abandon and deliver. :
: -A. Unto Tennessee Gas Supply Company * *.* all of Grantor's l * * interest
in and- to the oil and gas leases gwhich are descrilbed * * * in so far and only
in so far as said leases cover all gas, as herein defined, at all depths down-to
and-including the base- of the MI Sand in and under the, lands described * * *
and all gas wells and -related gas well equipment: (surface and subsurface) and
well platforms, gathering and flow lines, tanks, separators and other platforms,
equipment -and personal property located on said leases 'and used with said wells,
with no right of reverter as to such leases, wells, platforms, and equipment, and
such rights of ingress, egress and easements for such facilities as Grantor has

- '

the right to convey; and

-

-

in and
* * interest
i
B. Unto Tenneco Oil Company * * all of, Grantor's
to the oil and gas leases which are described * * * in so far and only in so far
'as said leases-cover all oil, as herein defined, at all depths down to and including
the base::of the MI Sand,-in -and-under- the-lands
described * * *-and all oil
wells and related oil well equipment (surface and- subsuiface) and well platforms, gathering and flow lines, tanks, separators and other platforms, equipment
'and personal property located: on said- leases- and used with said ells, with no
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right of reverter as to such leases, wells, platforms and equipment, and such

rights of ingress, egress and easements for such facilities as Grantor has the right
to convey.

The Department has held that such language constitutes an assignment and results in the creation of separate leases. Ray Sorrell, supra;
Richfield Oil Corporation, 65I.D. 348 (1958). Regardless of any understanding of the lessees and the assignees or any supposed understanding of the Bureau of Land Management, the decision of June 22, 1961,
approved the transaction as assigulnents resulting in the "segregatins
of leases by surface area, depth and product," which is, indeed,
what the language of the instruments of assignment purported to
accomplish.

Nonetheless, because the appellants' arguments left some doubt as
to their interpretation of the instruments of assigmnent, appellants
were requested by letter dated January 5, 1967 to respond to the following questions:
1. Were the instruments of May 10, 1961, which were approved as assignof record title, intended to convey record title to some interest in the
leased estate, or was it the intent of the parties to enter into an operating agreement which would not affect record title?
2. If operating agreements were intended, why did the instruments use the
words 'grant, bargain, sell, convey, transfer, assign, set over, abandon and
deliver,' which clearly denote assignments rather than operating agreements * * *?
3. (a) If assignments of record title were intended, what is your view with
respect to the authority of the Secretary of the Interior, under the Outer Continental Shelf Lands Act, to approve an assignment which gives to one party
ments

the oil rights and to another the gas rights in the same tract of land, and,.
assuming the authority of the Secretary to approve such an assignment, what are
the practical effects of an assignment which severs the oil rights from the gas

rights? (In connection with this question see Producers and Refiners Corporation et Q., 53 I.D. 155 (1930), in which the Department held that it was without
authority, under the Mineral Leasing Act, either to issue separate leases for
oil and gas or to approve an assignment which would create separate oil and gas

interests.)
(b) If an assignment was intended, but only by area and depth, with the
assigned interest going to Tenneco and Tennessee jointly, upon what basis may
be the separate clauses conveying the oil rights to Tenneco and the gas rights
to Tennessee be construted as a joint assignment of oil and gas rights?,
4. What do you consider was the net effect of the Director's decision of June
22, 1961, which approved 'assignments which result in segregation of leases by
surface area, depth and product?'

In response to these questions appellants replied that:
1. The instruments of May 10, 1961, conveyed full record title of the CATC
companies in and to a portion of both leases involved as provided for in 43 OFR
201.60 (now 43 FR 3385.1).
2. No operatingagreementswereinvolved.-

3. a. The Secretary of the Interior has ample, authority to approve, upon any
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terms he desires, assignments of the nature involved here and approved by
Acting Secretary Carr on June 22, 1961., * *
As to your questoio of the practical effects of an dssignment which "severs the
oil rights from the gas rights," we are firmly convinced that the assignments
in question did not have this effect The leases were assigned to Tennessee Gas
Supply Company and Tenneco Oil Company jointly. Said leases were assigned
to Tennessee insofar as they covered gas and to Tenneco insofar as they covered
* It
I t is only
oil. A severance cannot be made underground by assignment.
upon production that each party has full rights of possession, conttol and disposition of his product.'
In- regard to your;reference to. 53 I.W 155 (1930), * * x the Secretary's authority is determined from the Outer Continental Shelf Lands;Act. The Mineral
Leasing Act is not applicable.
b. The assignments covered a specified portion of each basic lease down to a
specified depth. Insofar as~ theleases covered gas, they were assigned to Tennessee Gas Supply Company and insoar as they covered oil, they were assigned
to Tenneco Oil Company, as more fully detailed' in paragraph 3(a) above.
4. The, net effect of the Director's decision of June,22, 1961, as approved by
Acting Secretary, Carr, was to. approve assignments of interests in parts of oil
and gas leases as allowed under 43 CFR 201.60 (now 43 CFF 3381.1). In pointing
out in his decision that he was approving 'assignments which result in segregation of leases by surface area, depth and product,' he was doing so for administrative purposes to set. the basis for new lease records in the BLMI,as set out. in
43 CFR 201.63(a) (now'43,CFR 3385.4(a)) * * ;.
This is the only type..of segregation, provided for in the OCS regulations and
is segregation for administrative purposes only. A new record is created since
the assignees then become "leasees [sic] of the Government * * * bound by
the terms of the lease." All royalty and rental provisions of the original lease
apply separately to each'iegregated portion, but only when they are due under
the terms;*of the originalk lease. If Assignors produce the retained acreage, certainly the royalty provided for in the lease must be paid. If there had been no
discovery on the 'lease area' defined in the lease, assigned and retained acreage

would, beai Its proportionate part of the maximuln $15,000.00annual rental

provided for in the lease. There has been a discovery on the 'leased area' of
5000 hees per lease:and. production far exceeds the: $15,000.00 minimum per
lease specific in the tbasicease contract, therefore, io renbtal or minimum royalty
payments are dle. The provisions of the lease were not modified by nor intended
to, be modified by the Director, he and the Secretary having no such authority
to enlarge the rental, and royalty obligations of, the basic lease contract.
This rental and royalty question wa's squareli before the Secretary and his
staff and pursuant to his'iunquestionable authority he approved the assignments,
Withouts qI4alification, based on our application whioh specifically set forth our
understanding that the minimum royalty (or in lieu rental) would never be
more than that provided in the basic lease. (in original.)

Appellants' answers reveal readily the utter incongruity of the
positions; swhichthey. ass ,e. They. argue, for example, that, a severance of oil -and-gas, cannot be made underground :by assignment, yet
they insist that insofa r as thpebasic leases covered gas they were as-

signed, at; to a specified area and depth to Tennessee, and insofar as
they, covered. oil in the. same strata they were assigned to Tenneco.
Precisel what istthe atjre of:the interests purportedly assigned?
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By the terms of the basic leases the original lessees obtained from
the 'United States the right to remove oil and gas from the earth within the area covered by their leases. They could themselves remove the
minerals, or they could authorize someone else$to remove them or
they could assign to other parties, as to all or part of the leased lands,
the right which they held under the leases to remove the oil and gas.
But all that the lessees could assign was the contractual right which
they had with the United States to remove oil and gas from the earth.
In other words, they could place another party or other parties in
their place in relation to the United States, and by assignment they
would create a new lease agreement between the assignee and the
United States upon approval of the Secretary or his designee. If, as
appellants assert, a severance of the oil and gas rights cannot be effected while the minerals remain underground, how can the lessees
assign to one party the gas rights and to'another'the oil rights? Appellants reply that it is only upon production that each party has full
rights of possession, control and disposition of his product, and that
until production the operations and obligations of the assignees are
joint. If this is so, the assignment to Tennessee and Tenneco was intended, regardless of the wording of the instruments, as the conveyance of a joint interest in the oil and gas rights involved with a division of the oil and gas rights between Tenneco and Tennessee in the
nature of an operating agreement. Appellants, however, emphatically
deny that any operating agreement is involved, and we are unable
to reconcile their conflicting statements as to what was intended.
While appellants deny the applicability of the Department's ruling
in Producers and Refiners Corporation et al._supra, to a situation arising under the Outer Continental Shelf Lands Act, their arguments
support the governing principle of that decision that, in fact, oil and
gas rights are not leasable separately, and we find the principle the
same whether it is applied to leasing under the Mineral Leasing Act
or under the Outer 'continental Shelf Lands Act.
'The assertion that the segregation of leases: provided for by the
Departnent's regulations is "segregation for administrative purposes
only" is an interesting argument. We may only speculate as to what
purposes appellants have in mind. We have already discussed the effect
of 'an assignment which segregates a lease interest, and if the'assignments here do not have the same effect, appellants' have suggested no
administrative purpose that is to be served.
While there is little in the record to indicate the subjective intent
in'granting approval, past Deof the Bureau of Land Managent
by the appellants, raise serious
as
comments
policy,
as
well
partmental
doubts as to the Bureau's intent to approve assignments which would
result in segregation of the leases by area, depth and product. Thus,
upon the record as a whole, we are unable to find evidence that there
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was ever a mutual understanding on the part of the appellants and
the Bureau of Land Management as to what was intended by the
parties to the assignments or what the effect ofthe assignments wouldbe if approved. Although the appellants continue to insist that the
Director's decision of June 22, 1961, correctely held that the assignT
ments result in "segregation of leases by surface area, depth and product," it is abundantly clear that they do not desire that result and that
they probably never intended it, and, although the Director's language
was explicit in stating the effect of the assignments, it seems doubtful
that the practical effect of the words used was fully anticipated by the
Bureau. This doubt as to what was understood or meant, however, does
not suggest approval of the instruments as something else. Thus, we
are unable to give any practical effect to the purported assignments
as approved.
Appellants appear to argue, however,.that, whether or not the effect
of the assignments was that which the Bureau intended, it was nevertheless within the authority of the Director to approve such. 'assignments and that the Department is now estopped from denying the
validity of the assignments. If this is their premise, we are unable to
assent to its validity. The Department has, on occasion, declined to
disturb its approval of an assignment because of a disagreement between the parties to the assignment as to its validity until the dispute
was resolved by the parties (see McUllooh Oil Corporationof California, A-30208; (November 25, 1964), and cases cited), or because
a party to the assignment denied that an assignment was intended
(D. J. Simmons, 64 I.D. 413 (1957)), or because the parties to the
assignment failed to grasp fully the consequencesof their action (Roy

M. Eidal, Kern Cornty Land:Company, A-29300 (February 19,
1962)) .6 On the other hand, approval of an assignment has been-held
ineffectual where the assigned lease was found to have terminated prior
to the attempted assignment (Jo/vn E.' Miles-,62 I.D. 135 (1955) ), and
the Department has revoked its approval of an assignment where the
approval' was procured by the concealing and misrepresentation of
material facts with respect to the interests in the lease (Hill v. Williarn and Liddell, 59 I.D. 30 (1947)). Although the present case is
distinguishable upon' its facts from all of those cited, the cited decisions clearly indicate that the Department may, in some circumstances,
revoke its approval of a lease assignment. In this instance, we believe
In Roy M. idai, Kern County Land Company, supra, the Department assumed but did
not decide that the Secretary or his delegate has the authority to revoke the approval of an
assignment, approval having been revoked by the land office in that case as to one of two
assignments for which revocation was sought by the parties to the assignments. Revocation,
there was predicated upon a finding that the assignment which was invalidated attempted
to assign record title to a separate zone or horizon of an oil and gas leasehold contrary to
departmental policy and regulation. The Department did not, however, attempt to determine whether or not revocation of approval on that ground would have been warranted
had the parties desired-the validity of the assignment .to be recognized.
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that rescission of the approval of the assignments is warranted, if for
no other reason, upon general principles governing rescission of
contracts.
Although the assignment of an interest in an oil and gas lease
is, on its face at least, an agreement involving only the assignor and
assignee, since the lease itself is a contract to: which the United States

is a party, the assignment, of an interest in, such a lease results in the
establishment of new legal relationships between the United States,
the lessee and the assignee which must be approved by the Secretary
of the Interior before they can become effective. See C. W. Grier and
GeorgeEtz,' supra, at 714-715. Thus, the approval of a lease,assignment by the Department results in the creation of a contractual relationship involving at least three parties, of which the United'States
is one, and, in order for that assignment to constitute an enforceable
agreement, it is necessary not only that it result in a valid contract
between assignor and assignees but that it should also result in valid
contracts between the United States and each of those parties.
For the reasons already set forth, we can only conclude that in this
case the rescission of the approval of the assignments is called for upon
the basis that the instruments of assignment and of approval of the
assignments which purport to be evidence of an agreement do not,
in fact, establish that, an agreement was ever reached and, if an agreement was reached, do not establish the intent of the parties in attempting to enter into that agreement. See 1 B1awk,Rescission §149.(1916);
7 WTllisto.n, Contrats §§ 1557, 1570A (rev. ed. 1937); 3 Corbn, Con-

tracts §:619(1960).

.*

.

* Therefore, the decision of the Director, Bureau of Land Management, of June 22, 1961, approving the assignments, the decision of the
manager, New Orleans officer,of October.28, 1964, and the, decisions
of the oil and gas supervisor of December 2, 1964, determining the
respective lease interests and the status of each, are vacated and approval of the.: assignments isrevoked without prejudice to the right
of appellants to -submit for approval instruments which will reflect
their. 'intent .either to enter into an operating agreement or to effect
an acceptable assignment of some 'assignable interest in the leases. To
avoid as much disruption in the' relationship of the parties as possible,
the recission of: approval of the assignments will not become effective
until August 30, 1967,prior to theexpiration of the current lease year,
unless-all theparties.request that it be nade effective.at an earlier date.
By letter of August 23, 1967,the Assistant Secretary for Pub-licLand
Managenient piostponed 'the effective date of the kerecisidn
of the approval:of the assignments until Obober 30, 1967.t;
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Mining Claims: Determination of Validity
aAlthough the administration of the national forests is vested in the Secretary of Agriculture, the Secretary of the Interior has the responsibility of
determining'the validity of mining claims in the national forests and providing the administrative forum by which that Department may determine
its right to possession, control, and administration of lands on which mining
claims have been locatedwithin a national forest.

Mining Claims:-Generally-Surface

Resources Act: Generally

Where a mining claimant files a verified statement pursuant to a proceeding
initiated by the Forest Service in accordance with section 5 of the Surface
Resources Act and the Forest Service subsequently recommends the initiation of a contest proceeding under the general mining laws to determine the
validity of the claim (rather than a proceeding under section 5 (c) of the act
to determine the Government's right 'to manage the surface resources), since
the responsibility for the administration of the use and occupancy of the
national forests is vested in the Department of Agriculture, this Department
is without the authority to inquire into, the reasons or justifications for the
initiation of such a proceeding and is without the authority to change, as a
matter of its own policy, the nature of the proceeding from the one recommended by the Forest Service.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

The Forest Service, United States Department of Agriculture, has
appealed to the Secretary of the Interior from a decisidn of the Offlce
of Appeals ad Hearings, Bureau of, Land Management, which
Inodified a decision' of a hearing examiner that declared null and void
the "H" lode mining claim, situate& in sec. 1, T. 20 N., R. 17 E., W. M.,
Kittitas County, Washington, in the Wenatchee National Forest, and,
instead,dclared the claim to be subject to the limitations or restrictions provided for in section 4 of the Surface Resources Act of July 23,
1955,30 U.S.C. §612 (1964).
Bergdal filed a verified statement on July 16, 1957, claiming rights
contrary to or in conflict with the limitations or restrictions provided
for in section 4 of the Surface Resources Act, .?upra,which gives the
right prior to the issuance of a patent to a mining claim to the United
States to "manage and dispose of the Vegetative surface resources" on

the claim and "to manage other surface resources thereof (except
mineral deposits subject to location under the mining laws of the
United States)." Bergdal filed his statement after a proceeding was
74 I.D. No. 8
T75-467-67
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initiated by the Forest Service in accordance with section 5 of the Surface Resources Act, 30 U.S.C. § 613:(:1964)1,which provides a means by

which determinations may be made as to whether unpatented mining
claims are subject to the limitations -as to surface use of the resources
of the claims as provided in section 4 of the act.

After notification by the land office at -Spokane, Washington, that
Bergdal had filed a verified statement, a mining engineer of the Forest
Service examined the claim on September 18, 1958.After the examination of the claim it appears that the Forest Service made no recommendation to the land officethat a hearing be held to determine whether
'the Government had the right to manage the surface resources as prescribed by section 5 (c) of the act. Instead, by letter dated October 31,
1962, the Forest Service requested that Bergdal waive the verified
statement he had filed on July 16, 1957,which would give to the Government the use of the surface resources on the claim. In return for
such a waiver, the Forest Service offered Bergdal a 10-year special use
permit which would allow him to maintain his cabin on the claim.
In addition, the Forest Service informed Bergdal that if he was not
willing to accept this proposal, it would contest the validity of his
claim in a proceeding before the Bureau of Land, Management, and
that if the claim was declared null and void, he would then be given
a short time to remove his buildings. Bergdal did not execute the
waiver..
On October 3, 1963,a mining engineer of the Forest Service again
examined the claim. 'Upon recommendation of the Forest Service,
dated February 12, 1964, the Bureau- of Land Management filed a
contest complaint on March 12, 1964, in which the sole charge was
that minerals had not been found within the limits of the 'claim in
sufficient quantities to constitute a valid discovery. A hearing was
held on July 30, 1964, in Ellensburg, Washington.
At the commencement of the hearing Bergdal filed two mo'tions to
dismiss the proceeding on the grounds that (1) 'no challenge of tle
validity of the claim could be made in a proceeding initiated under
the Surface Resources Act (Ex. A), and (2) since the Forest Service
recognized the validity of the claim without' surface rights, i.e., it
agreed to his occupancy of the claim by special use permit ifIhe waived
his rights to the surface, the Forest Service could not challenge the
validity of the claim with surface rights, since the validity of the claim
was not dependent upon surface rights (Ex. B). The hearing examiner
explained' that the contest was not brought under the Surface Resources Act (Tr. 5) and that until issuance of a patent, legal title re1The letter is a result of a personal discussion held on October 27, 1962, between Bergdal
and: an official of the Forest Service, whereby Bergdal was informed that from the mineral
examination of September 18, 1955, the Forest Service believed his claim to be invalid.
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mains in the Government, and the Department of the Interior has the
authority to inquire into the validity of a miinig claim (Tr. 6-8), and
dismissed both motions. From the evidence presented at the hearing,
by decisioh dated March: 16, 1965, the hearing examiner declared the
"II" lode mining claim to be null and void.X
Bergdal appealed to the, Direotor; Bureau of Land Management,
wherein he reasserted substantially the same contentions made in his
motidns to dismiss. He also discussed discovery under the imining laws
and cases referred to by the hearing examiner in his decision. After a
careful examination of the record the Officeof Appeals and Hearings
concluded that "there is no doubt as to the correctness of the Examiner's holding that the contestee is still prospecting and that he has made
no discovery of a valuable mineral within the *meaningof the United
States mining laws."
However, in regard to Bergdal's motions to dismiss,. the Bureau
stated:
The Examiner was technically correct in dismissing the motions of contestee.
In: United States v. Ford M. Converse, 72 IJ.D 141 (1965), the Department held
(syllabus): "The Department of the Interior has been granted plenary power in
the administration of the public lands, and, until the issuance of a patent, legal
title to a mining claim remains in the 'Governmffent,and the Department has
power, after proper notice and upon adequate hearing, to determine the validity
of the claim." Nevertheless, we feel that there is merit to the appellant's contention in Exhibit A, when we consider certain facts, in the case record in the light
of the expressed policy of the Bureau of-Land Managemlent, which leads us to
conclude that the contest proceeding to deterIine validity of the claim was not
justified in this case and that the Porest Service should have requested a hearing
pursuant to Section 5 of Publie Law 167 [Surface Resources Act] to determine
surface rights as defined in Section 4of that act.
Public Law 167 affords the Government remedies which may be neither mutually exclusive nor interchangeable with contest actions predicated on the basic
ining laws, but each must be used in accordance with its intended purpose and
the objective sought. If the interests of the Government require that it exercise
exclusive jurisdiction over the land and the evidence indicates that the mining
claims involved are invalid, a regular contest action should be brought. If, however, only the use of the surface and use and disposal of the vegetative surface
resources are desired and if mining operations would, unreasonably interfere with
such uses, then section 5 of the Act should be utilized. * *

The Bureau then discussed the various factors upon which it based
its conclusion that a contest proceeding to determine the validity of
a claim was not justified in this case, such as the bona fides of the claimant and the Forest Service's oler of a special use permit. It noted that
the issue in a contest to determine the validity of,a claim is whether a
discovery, under the mining laws has been made and that the issue in
a proceeding under section 5 of the Surfaces Resources Act is whether
a discovery under the mining laws has been made prior to the date of
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the act, citing United States v. Elizabeth D. Houston, A-30395 (September 9, 1965), and United States v. Independent Quick Silver Conpany, 2 I.D. 367 (1965). It concluded that the hearing in question
"may be considered as a hearing pursuant to section ." Accordingly,
the Bureau affirmed the decision of the hearing examiner insofar as it
held that there was no discovery on the claim within the meaning of
the mining laws, but modified the decision "to the extent that instead
of the 'H' lode mining claim being declared null and void, it is
declared to be subject to the surface restrictions and limitations"
provided 'by section 4 of the Surface Resources Act, supra.
The Forest Service appealed to the Secretary of the Interior from
"so much of the decision" as holds that the "H" lode mining claim is
not null and void but is merely subject to the surface restrictions and
limitations of the Surface Resources Act. The Forest Service contends
that since the responsibility for the administration of the lands within
the national forests is vested in the Forest Service, once it determines
the manner in which the adminisbration thereof would best serve the
interests of the United States, i.e., recommends to the Bureau of Land
Management that a proceeding against a mining claimant be initiated
either under the basic mining laws or under the Surface Resources Act,
the Bureau of Land Management has no authority to inquire into the
reasons why the Forest Service initiated the proceeding or to change
the nature of the proceedings from that recommended. The Forest
Service, in effect, contends that since the sole function of the Bureau.
of Land Management is to determine the issue set forth in the contest
complaint, it must proceed with the hearing as requested, if the elements of a contest are present, even though such a proceeding may conflict with its own policy in administering mining claims on the public
lands. To support this contention the Forest Service refers to a Memorandum of Understanding executed by the Bureau of Land Management and the Forest Service, effective May 3, 195X.VI BLM Manual
3.1, Illustration

4 (June 21, 1962).

In answer to the contentions set forth in the appeal of the Forest
Service Bergdal argues that the Memorandum of Understanding
merely gives "procedural directions" and does not vest any responsibility for determnining "how to deal with mining claim problems in
the national forests" in the Forest Service, and that the Bureau of
Land Management, in ruling that a contest proceeding-to determine
the: validity of the claim was not justified in this case,,held that elements of a contest were not present. He also contends, in effect, that
since the FoorestService occupies a position similar to a "rival claimant" in a proceeding contesting a iining claim, citing H. H. Yard et
al.. 38 L.D. 59, 67 (1909), this Department has the authority to reverse
2

Bergdal did not appeal from the decision of the Bureau.
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a decision of a hearing examiner if it finds that the procedure intituted
was an improper one.8

Bergdal also recites various facts lending support to the Bureau s
conclusion that the proceeding in question was not justified, i.e., the
Bureau seens to infer that once the Forest Service initiateda .proceeding -under the Surface Resources Act, it was not justified in subsequently initiating a contest to determine the validity of the claim and
to have it declared null and void. He particularly refers to the letter
of October 31, 1962,in which the Forest Service set forth the proposition that if he did not agree to execute a waiver and accept'a special
use permit, it would schedule a hearing and have his claim declared
null and void.
In regard to such methods, Bergdal states:
This pressurizing of a claimant to induce him to give up his surface rights
without a hearing on that question,,by threatening to institute invalidation proceedngs against his claim if he does not yield,, does not impress one as a very
fair procedure. Some would say it smacks of blackmail. A claimant ought. not
.to be penalized for choosing an alternative provided for him by law. *
.

In view of these circumstances the Bureau's holding that the proceeding in question was not justified and its objection to being a party
to such a proceeding is more readily understood. However, it is not
necessary to consider the question of whether the Forest Service was
justified in instituting a proceeding to determine the validity of the
claim, for we do not believe this Department has the authority to
question, as a natter of its own policy, the manner in which the Department of Agriculture administers the national forests, including
the methods employed by that Department in dealing with mining
claimants in the national forests.
The subject of the respective jurisdiction of the Secretary of the
Interior and the Secretary of Agriculture over lands constituting a
part of the national forests has received frequent consideration. Prior
to February 1, 1905, the national forests were administered by the
Department of the Interior. Under section 1 of the act of February
1, 1905, 16 U.S.C.

§472 (1964), a division of jurisdiction was provided

3 Upon the same premise, i.e., that the Forest Service is no more than a rival claimant,
*Bergdal states in his answer, which does not directly relate to the issue on appeal, that he
believes the Bureau has recognized the "validity of the claim as an unpatented claim" or
a "location" and although he has "not as yet proved a discovery for a title under the
mining laws, ' $ e he has made a sufficient showing to justify his working and holding
the claim under a location * * *." What rights Bergdal may believe the decision of the
Bureau entitles him to is not clear. However. it is clear that the Bureau recognized the
invalidity of the claim, but, as a matter of policy, held that where the exclusive use of
the surface was not required, the Forest Service was not justified in initiating a proceeding
to determine the validity of the claim. The net effect of the decision placed Bergdal in the
same position as if he had waived his verified statement, except that the Forest Service
may not have issued him a special use permit.
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with respect to national forest lands. The act charged the Secretary
of Agriculture with the duty of executing all laws affecting the national forests) excepting such laws as affect the surveying, prospecting, locting, appropriating,. entering relinquishing, reconveymg,
certifying, or patenting of any of such lands." The administration of
the laws included within the exception remained the responsibility of
the Secretary of the Interior.
In construing the statute, the Secretary of the Interior in a letter
to the Seretay of Agriculture, dated Julie 8, 1905,advised that:
* * * it is believed the respective jurisdictions of the two departments over
applications for rights and privileges within forest reserves may be safely defined as follows, namely, that your Department is invested with jurisdiction to
pass upon all applications under any law of the United States providing for the
granting of a permission to occupy and use lands in. a forest reserve which occupation or use is temporary in character, and which, if granted, will in nowise
affect the fee or*cloud the title of the United States should the reserve be dis-

continued, but that this Department retains jurisdiction over all applications
affecting lands within a forest reserve the granting of which amounts:to an ease-

ment running with the land, with the further understanding that any permission
or license granted by your Department is subject to any later disposal of the land

by this Department. Within the limitsQf the separate jurisdictions herein defined, it is believed that the actions of the two departments will proceed harmoniously. 33 L.D. 610.

By letter of June 13 1905,the Secretary of Agriculture expressed
his concurrence in the views quoted above.:
Additional correspondence between the two departments on the
specific subject of the jurisdiction of the Secretary of the Interior
over lands located and claimed under.the mining laws. and constituting a part of the national forests is referred to in the Yard case, supra,
in discussing the practice of contesting mining claims within the national forests, as follows:
In departmental letter of July 5, 1906, addressed to the Secretary of the
Department of Agriculture, * * * the following opinion is expressed:
*

"There would seem to be no good reason, however, why the character of
lands in forest reserves, located and claimed under the mining laws, may not
be determined by the land department in the absence of entry or application
for mineral patent,.where such determination appeared to be necessary to the
due and proper administration by your department of the laws providing for
the protection and maintenance of such reserves. The land department unquestionably has jurisdiction over any and all lands embraced within such
locations for the purpose of determining whether they are of the character
subject to occupation and purchase under the mining laws."

Since that time essentially similar views have been reiterated in the regulations of May 3, 1907 (35 L.D. 547), and the circulars of June 26, 1907 (35 L.D.
632), and June 23, 1908 (36 L.D. 535). See also, instructions
(35 L.D. 565). 38 I.D. 62, 63.

of May 15, 1907
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The practice outlined in these early regulations is essentially the
same as tile current practice set forth in the Memorandum of Understanding, effective Ma'y3, 1957, Spra,between the Bureau of Land
Management, Department of the'Interior, and the Forest Service,
iDepartnent 'f Agriculture,-in pertinent part, as follows:
D.:ADVERSF PROCEEDINC UNDER BASIC, MINING LAWS
1. Applicable procedures
When the Forest Service desires to recommend adverse proceedings against
an unpatented mining claim on lands within a national forest under authority
of the basic mining laws of 1872, it will do so by filing with the appropriate
land office 'a recommendation for initiation of Government contest. The filing
of such recommendation,'form and content thereof, and all other matters relating to scheduling and conduct of a hearing and decision thereon will follow
the procedures in Part A, section 4 to 14 inclusive, of this Memorandum of
Understanding.

Section 4 of Part A provides that the recommendation contain a
copy of the "report of field examination, 'upon which the recommendation is based." Section 5 of Part A provides that upon "receipt from
the regional forester of a reconnendation for initiation of a Government contest, the manager, upon determining that the elements.of a
qontest are present, will prepare, and proceed with service * *
Thus, under these laws and their subsequent interpretation there is
no question that the Secretary of the Interior is authorized to determine the validity of mining claims in national forests. . H. Yard,
supra; Akska Copper Company, 43 L.D. 257 (1914); J. B. Niohols
and CySmith, 46 L.D. 20 (1917); United States v. R. G.C'rockeret al.
60 I.D. 285 (1949) Solicitor's Opinion, M-31021 (February 20, 1941),
pp. 16-22; 29

Op. Atty. Gen. 303, 305, 306 (1912); 30 Op. Atty. Gen.

263, 269 (1914). It is the responsibility of this Department to provide
the administrative forum by which the Forest Service may determine
its rights to possession, control and administration of lands within a
national forest on which mining claims have been located.
The jurisdiction of the Secretary of Agriculture was positively defined by the Attorney General in connection with the question as to
who had authority to grant easements for certain rights-of-way over
lands that constitute a portion of the national forests. The Attorney
General after quoting the observations of the Secretary of the Interior
in his letter of June 8,1905, supra, stated:
The view thus set forth seems to, have received the express approval of the
Secretary of Agriculture. It was at once accepted, and has since been consistently
acted upon by both departments.,
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In 28 Op. it was said (p. 524) that::
-- "The jurisdiction conferred upon the Secretary of Agriculture by the act of
February 1, 1905; x -* * is essentially a jurisdiction to care for, supervise, and

manage the national forests as distinct instrumentalities of the Governmentas 'going concerns'-and
And that (p. 525):

to execute certain laws relating to them."
.

X

"The laws which the Secretary [of Agriculture] is to execute are manifestly
the laws which declare the general policy respecting foiest reservations and
govern their administration and use as sueh apart from the general mass of
public lands."
Without attempting to review those laws in detail, as they were when the
act now under consideration was passed, it seems enough for present purposes
to observe that, while they cast upon the Secretary of Agriculture the duty of

protecting and fostering the forests and empoweredhitmto regulatetheir use and
occupation and to sell and in other ways dispose of the timber, they did not
authorize through his action the granting or conveying of any estate or interest
affecting the title to the lands themselves. X * 29 Op. Atty. Gen. 305, 306;

(Italics added).

The responsibility for the administration of the use and occupancy
of lands within the national forests is clearly vested in the Department of agriculture. When lands within the national forests are not
valuable for their mineral deposits, the Forest Service is entitled to
the free and unrestricted'possession and control of the lands and the
timber growing thereon in order to properly administer the lands as
the law directs. The problem of how or when to deal with mining
claims in the national forests, which are not based on a sufficient discovery of mineral, that interfere with the governmental right of
proper administration of the lands involves one aspect of the administration of the occupancy of the lands which is expressly the responsibility of the Department of Agriculture. If that Department determines that it has an administrative need to ascertain its right to certain
lands upon which mining claims are located, then it is entitled to have
this right determined, and that duty devolves upon this Department.

H. Ht. Yard et a., supra, at 66, 67; Memorandumof Understanding,
supra.
The Forest Service considers Bergdal to be an "occupancy problem."
As a matter of Forest Service policy, in these circumstances it recommended that a proceeding be brought to determine the validity of the
claim. (Tr. 5.) Once the Forest Service recommends the initiation of
a contest to determine the validity of a mining claim, upon determining that the elements of a contest are present, it is not the function of
this Department to inquire into the reasons or the justifications for
the initiation of such a proceeding.
Contrary to the contentions set forth in Bergdal's answer, and in
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spite of the equitable nature of his-plea, in view of the foregoing this
Department is without authority to question, as a matter of its own
policy, the manner in which the Department of Agriculture administers the national forests. Thus, we find that the Office,of Appeals
and Hearings is without authority to question the methods by which
the Forest Service deals with mining claimants in the national forests
and has no authority to change the nature of the proceeding from one
recommended by the Forest Service to one it believes the Forest Service is justified in initiating. Since the decisions below found that the
evidence sustains a conclusion that no discovery within the meaning of
the mining laws has been made within the limits of the contested claim,
the "1H"lode mining claim was properly found to be null and void.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
the decision appealed from is set aside and the hearing examiner's
decision is affirmed.
EDWARD WEINBERG,

Deputy Solicitor.
APPEAL OF VITRO CORPORATION OF AMERICA
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Contracts: Construction and Operation: Changed Conditions-Contracts:
Disputes and Remedies: Burden of Proof
Under a contract requiring inter alia, excavation in canyons in the. Rocky
Mountain area of Western Colorado and installation of .steel siphon pipes
and other structures for an irrigation canal project, where the contract, the
logs of borings and other Government data provided only general information concerning subsurface conditions that might be encountered, and then
only as to areas outside of and not as deep as the required excavations in
: most of the canyon areas, the Board found that such information could not
reasonably have been viewed as representations respecting the quantities or
percentages of cobbles and boulders that would be encountered in such excavations in the consideration of a first category changed conditions claim.
Where excavations were required for structures along the canal, the conditions encountered did not differ significantly from those shown on the
applicable logs.

Contracts: Construction and 'Operation: Changed Conditions-Contracts:
Disputes and Remedies: Burden of Proof
*

Where a construction contractor assigned several employees to make a
pre-bid site investigation that extended over several days, and those employees in a careful examination of the project area would have seen
that there were many basalt cobbles and. boulders at numerous points on or
near the canal alignment, the contractor must be charged with the duty
of obtaining rudimentary knowledge concerning the geologic origin of such
276-467-67

2
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cobbles and boulders and how they came to be mixed in with non-basaltic
materials, and about the proportions of cobbles and boulders that might be
. encountered along the benches and in the canyons where work on the. canal
was to proceed. The failure to secure information about the origin of materials in certain of the canyons was held by the Board not to be justified
in the circumstances of the case; hence,; there was a failure of proof of
Second category changed conditions. Except for a portion of one' siphon site,
"unanticipated" '(second category) changed conditions were fopnd not to
have been encountered on the project because the percentages of cobbles
and boulders were not shown to have been unusually high, or materially
different from those ordinarily found in the area in work' of the kind required
under the contract, and because most of the appellant's difficulties arose
fromits own inefficient or unskilledconstruction methods.:

Contracts: Construction and; Operatioi: Changes and Etrasg-Contracts:
Formation and Validity. Implied and Constructive Contracts
Directions by the contracting officer for the use of alternative construction
practices or procedures that were specifically rovided for in the contract
did not constitute a constructive change. At the time the work was performed
the contractor accepted such practices or procedures without contending
that excess costs, would be involved. The Board concluded that this indicated that utilization of the alternatives to meet conditions encountered on a
canal project more than fifteen miles in length over ridges, benches, canyons

and other varying features. of the terrain was a matter that had been expected by both parties, rather than work of a different character than that
required by the original terms of the contract.
BOARD OF CONTRACT APPEALS

Vitro Corporation of America (formerly Vitro Engineering Company), has taken this appeal, which concerns a construction contract
that was performed by ts Treco Division '(in- this opinion the appellant will be referred to as Treco). The work performed by Treco
was construction and completion of earthwork and structures for part
of the Bureau of Reclamation's Southside Canal. The project site is
near Collbran, Colorado.
The claims denied by the Bureau's contracting officer were asserted
under Clauses 3 and 4 of Standard Form 23A (March 1953 edition).
Because Treco's counsel have relied almost entirely upon Clause 4,
"Changed Conditions," in presenting its claims, the major portion of
this opinion will be directed to the question of whether or not changed
conditions were encountered.
The contract was awarded in the estimated amount of $1,598,349.18,
and was prepared on standard construction contract forms. The work
to be performed was set forth in Schedule 1 and Schedule 4 of
Specifications No. DC-5155. Schedule 1 covered canal earthwork and
'The Decision and Findings of Fact from which the appeal was taken is dated February
21, 1963.
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structures, Station 18 + 95.46 to Station 1146+49. Schedule 4 covered

the construction of siphon structures, utilizing steel pipe barrels.
Bids on the project were received on March 17, 1959.The Abstract
of. Bids

2

shows that Treco's bid, was more than $250,000 below the

Governmnt's estimate. The alternative hids of the next low bidder
ran from approximately. $376,000 to approximately $400,000 higher
than Treco's bid.
The Claims

The appellant seeks additional compensation,. in the amount :of
$880,139. The parties have stipulated that the Board's present consideration of the matter should be rstricted to the question of entitlemeintJf it is deterninedthat the cdhtractiig oficer erred in find'ug that '"the quantities measured for payment were; strictly in
accordance with the 'terms of the contract and that the conditions
actually encountered did not differ materially from those' indicated
in the contract, nor were. they materially different. from those.ordinarily encountered and: generally recognized as .inhering, in work of
the character required in the contract," 3 the parties are to be given
an opportunity to negotiate with respect to an equitable adjustment.
During the summer and fall of 1959, Treco performed some construction work at six siphon sites and elsewhere on the project. Officials
from the appellant's home officeinformed the Government's construction engineer in October 1959,that "they were facing a situation in
which they were going to lose;quite a little bit of money." 4 At that
time they attributed Treco's problems on the project to the inexperience of supervisors and. under-estimation of the work. The fact that.
the appellant was encountering a bouldery condition in performing
excavation work on the project was discussed frequently, but such
discussions were "not in the light of claim language." 6
After performing work with its own forces during the 1959 construction season, Treco subcontracted a great deal of the work that
Exhibit No. ii.
Article 4, Changed Conditions, states in part:
"The Contractor shall promptly, and before such conditions are disturbed, notify the
Contracting Officer in writing of: (1) subsurface or latent physical conditions at the site
differing materially from those indicated in this contract, or (2) unknown physical conditions at the site, of an unusual nature, differing materially from those ordinarily
encountered and generally recognized as inhering in work of the character provided for in
this contract. The Contracting Officer shall promptly investigate the conditions, and if
he finds that such conditions do so materially differ and cause an increase or decrease in the
cost of, or the time required for, performance of this contract, an equitable adjustment
shall be made and the contract modified in writing accordingly. Any claim of the Contractor
for adjustment hereunder shall not be allowed unless he has given notice as above required;
provided that the Contracting Officer .may, if he determines the facts so justify, consider
and adjust any such claim asserted before the date of final settlement of the contract."
4 Tr. 334.
5 Tr. 335.
a Tr. 498.
2
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remained for completion. In a letter dated April 4, 1960,7the vice.
president of Treco's parent company (Vitro) referred to a February
16, 1960 meeting with officials of the Department of the Interior at
which company representatives had outlined "underlying reasons why
our losses on this work will be nearly $1,000,000." The letter referred to estimates of the Bureau of Reclamation, contending that
they were "grossly inadequate," and asserted that actual quantities
greatly exceeded the estimates because of Bureau errors in establishing
terrain contours and the Bureau's erroneous advice as to soil types.
The allegation in the April 1960 letter, concerning soil types seems.
to be the earliest in the appeal record to link the soil-type information.
with provisions of the contract dealing with quantities and payments.
The letter advised that a claim would be made and stated in part:
Obviously, the soil composition causes excavations to extend beyond pay lines
where they are predicted 'to be free standing, but in reality cave back beyond
the limits. Large bouldeirs have te same effect. Likewise backfill, compaction,
rip-rap, sand and gravel bedding, gravel production and gravel blanket quantities are directly increased with an increase in excavating requirements. In many
instances, concrete quantities themselves are increased as a consequence of these
conditions. (Italics added.)

The underlined sentence in the above-quoted paragraph sounded the
keynote of the claims that we are now considering.e
In a letter dated July 7, 1960,9addressed to the Solicitor of the Department of the Interior, the appellant provided "underlying reasons
for our heavy losses, which can now be stated, of course, in more
specific detail." The letter advised that Treco had specialized for
many years in designing, engineering and constructing catalytic
cracking facilities, and nearly every other type of refining facility.
Treco's expansion into the field of constructing irrigation facilities
was explained as follows:
In 1958, when the business of providing specialized facilities for the petroleum
industry suffered a serious recession, TRECO decided to keep its organization
intact by attempting to find sustaining business outside the division's established field. Bidding on the Collbran project represented a conscientious effort
along this line.
Unfortunately, in going outside its established field, TREGO fell into the pitfalls which await the uninitiated; and substantially for that reason, TRECO bid
the Collbran work far too low..

The July 7 letter also refers to discussions between representatives
of Treco and officials of the Bureau of Reclamation that took place
I Exhibit 15a. This letter was written to the Solicitor of the Department of the Interior.
a This was an estimate of loss associated not only with The Southside Canal project (the
subject of this appeal) but also with another large construction contract that Treco had
undertaken for the Bureau of Reclamation.
Exhibit l5b.
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"as soon as it became apparent to Treco that the work had been
grossly underbid," and expressed. surprise about the Bureau's policy
"with respect to apparent mistakes in bidding." It then (p. 4) returned to the matter of claimed "serious overruns of quantities due
to [the Government's] inadequate initial estimates," and gave examples of such overrun quantities, including some examples from the
Southside Canal project. A description was given of the planning
and scheduling difficulties that are encountered when unanticipated
quantity increases, are necessary for project completion. Other matters that were said to justify the payment of additional compensation
were listed in the July 7 letter. The most significant item from the
standpoint of this appeal is on page 7 of the letter, as follows:
InadequateBureau Drill Log Data
TRECO has encountered large rock in the siphon excavations in Park Creek,
Leon Creek, Big Creek and Cottonwood Creek siphons. This rock excavation was
costly, and also required over-excavation, making it necessary to use two and
three times the amount of compacted backfill and other backfill for which there
was no pay, in the over-excavation areas. In general, the entire Southside Canal
project lacked pertinent drill log data along the sites of construction to enable
anyone to estimate with even a slight degree of accuracy the probable; cost of
construction.

Eventually the appellant submitted two letters setting forth its
claims in detail. The first is dated December 27, 1961,and the second
July 24, 1962.10The second letter advises that Claim Item I is for an
equitable adjustment (monetary) in connection with the performance
of Contract Item Nos. 5, 11 and 12%(excavation, backfill, and compac-

tion of backfill at structures on the project, excluding siphon structures
and a designated bench fme, wasteway and turnouts structure), and
Contract Item Nos. 157, 158 and 159 (excavation, backfill and compac-

tion of backfill at the siphon structures and the designated bench
flume, wasteway and turnouts structure).
Claim Item II seeks a monetary equitable adjustment related to the
same contract items as Claim Item I plus Contract Item No. 166 (furnishing and installing steel pipe siphons). Claim I relates to work
performed outside of the excavation pay lines established in the contract. Claim II is for asserted increased expense incurred in performing
work within the pay lines.

Appellant'sStated Claim Theorqes
Treco contends that it encountered changed conditions including
"boulders, rubbles, clusters of boulders and non-free-standing materials
which conditions were both materially different from those indicated
10Copies of the claim letters are attached to the contracting officer's findings dated
February 21, 1963 (Exhibit No. 5).
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in the Contract and of an unusual nature differing materially from
those ordinarily encountered and generally recognized as inhering in
work of the character provided foi in the Contract." 1 Thus both first
category and second category changed conditions are claimed to have
been found on the project. It is asserted that the material encountered
required excavation 'that extended considerably beyond the pay lines
prescribed by the contract. Difficulties within the pay lines also are
said to have been due to the large boulders and clusters of boulders
and cobbles that had to be taken out in the course of excavation. Treco's
position is that contract drawings showing typical cross sections for
trenches and contract provisions pertaining to the excavation work
are representations that the subsoil in the trench excavation areas will
be free-standinlg, and that excavation for structures can be performed
within the prescribed pay. lines.
A great deal of excavation work outside of the pay lines was performed; in addition, many boulders, cobbles and rubbles were encountered in the excavation for trenches and at structure sites. However,
the contracting' officer found 12"that. the logs. of exploration included
in the contract have been accurately reported and adequately show the
conditions that were actually encountered- and which form the basis
for the claim. Also, * * * that the paragraphs of the specifications
and the pertinent drawings, together with the informationlregarding
the' general geology and topography of: the area which should have
been gained; in ai reasonable pre-bid investigation of the site, contain sufficient information so that the contractor,: when preparing his
bid, should 'have- been aware of the conditions which-were later
encountered."

ProvisionsApplicableto the TrecoClaims Stipulations
The following contract provisions are of importance in this appeal:
132.Recrds 'of sbs r
investigtions. The drawings included in these
iface.
specifications show the available records of 'nbsurface investigations 'for the
work covered by these specifications. The Government does not represent that
the available records show completely the existing conditions and does not
guarantee any interpretation of these records or the correctness of any information shown on the drawings relative to geological onditions. Bidders and the
contractor must assume all responsibility for deductions and conclusions which
may be made as to the nature of the materials to be excavated the difficulties
of making and maintaining the equired excavations, and of doing other work
affected by the geology at the site of the work.

Para graph 38.(quotedin part):..
'38. Vlassification of ecavation.
Materials, excavated will not be !classified for
payment Exeept ais otherwise provided in these. specifications, materials exca1, Page 5, Appellant's Post-Hearing Brief. As has been mentioned the appellant also
.states that it relies upon Clause 3, Changes.
"Paragraph 14, page , Findings of Fact dated February 21, 1963 (Exhibit No. 5).
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vated will be measured in excavation, to the lines shown on the drawings or as
provided in these specifications, and all materials so required to be excavated
will be paid for at the unit prices per cubic yard bid in the sdhgdule for excavation. *- * Bidders Iandthe contractor must assume all responsibility for deductions anid conclusions als to the nature of the materials to be excavated and the
difficulties of making and maintaining the required excavations.

Paragtaph 1 (quoted in part):
41. XEudcaation for structures. (a) Measurement for payminent.-Excavation
for structures will be measured for payment to excavation pay lines shown on
the drawings, or if not shown on the.drawings to pay lines, in accordance with
the provisions of this Paragraph. Regardless of quantities excavated, measurement for payment will be made to the prescribed pay lines: Provided, That for
purposes of safety or other 'practicable reasons in onnection with individual
structures the Government reserves the right to require. the contractor to excavate
to the prescribed pay lines.
'(b) Foundations for structures.-Excavatiob
for the foundations of tructures shall be to the elevations shown on the drawings or established by the
contracting officer. Where concrete, precast-concrete pipe, or steel pipe is shown
on the drawings or directed to be placed upon or against compacted backfill in
rock excavation, the excavation shall be sufficient to provide for the: minimum
thickness of 6 inches of compacted backfill between rock points and the concrete
or pipe, and measurement of excavation, will be made to lines parallel to and
10 inches below the underside of the concrete or pipe.-i
*.

*

.

.*

*

*

.

*

.

*

Any and all excess excavation or overexcavation performed by the contractor
for any purpose or reason except for additional excavation as may be prescribed
by the contracting officer, and whether ' not due: to the fault of the contractor,
-shall be at the expense. of the contractor.. Fill and compacting of fill for such excess excavation or overexcavation shall be at the expense of the contractor.
Where additional excavation is prescribed by the contracting offlcer to remoye
material unsuitable for the structure foundation, measurement and payment of
,the excavation will be made to the' prescribed depths and dimensions. Payment
for the backfill and compacted backfill required by the additional excavation
''will be made as provided in Paragraphs 48 and 49.

Paragraph 49(d) (quoted in part) :'
* * * Measurement, for payment, of compacting backfill about structures Will
be made only for the quantities actually compacted within the limits of the
established pay lines for backfill about structures and the compacting of' refll
outside of excavation pay lines shall be performed at-the expense of the con-

tractor.

Although the contract does not contain a requirement for a site
investigation, two Treco representatives made an inspection of the
Southside Canal site on March 14, 1959.'s They were accompanied on
their inspection visit by an employee of the Bureau: of Reclamation.
13 The facts with respect to the Treco site investigation are contained In a stipulation
that was filed with the Board on October 3, 1966. The Board has added that stipulation
to the appeal file.
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Part of the trip was made by pick-up truck and part by a four-wheel
drive vehicle. Since the Southside Canal is in mountainous country at
altitudes in the order of seven and eight thousand feet, the construction site was covered with snow of varying depths in late winter when
the Treco inspection was made. This required use of a route along
country and farm roads near the canal site-travel was not possible
immediately adjacent to the areas where the canal trench was to be
excavated. It was possible, however, to proceed by vehicle to each of the
siphon sites. Some of the siphon sites (including Salt Creek, Big
Creek and Cottonwood Creek, where major siphons were installed)
were visited. Most of the remainder of the right-of-way was accessible
only on foot, although some of it could be seen at a distance, from the
country and farm roads. Representatives of the appellant also viewed
the site from a private plane on March 14, 1959 (the same day they
made the inspection by vehicle and on foot). Two days later the site
was viewed twice from a plane by two Treco representatives, but little
other than snow could be observed.

The writer of this opinion, in addition to conducting the hearing
on the appeal, viewed almost all of the project, including the siphons
and many of the minor structures, in early October 1965,on a day when
the weather was good and all features of the completed canal and of
the adjacent terrain were easily observed. The hearing was held in the
latter part of the following April.
A second stipulation filed by the parties after the hearing, on this
appeal was received by the Board on July 25, 1966.'4That stipulation
affects the computation of costs that had been submitted by Treco to
the contracting officer,because it withdraws from consideration in the
appeal "any claim in connection with those portions of Item 157 work
(Excavation) which were performed by Appellant's subcontractor,
Brasier Bros. Construction Co..at the Big Creek, Cottonwood Creek
and Salt Creek siphon structures." The withdrawal has no effect on
the claim as it relates to Item 158 (Backfill) and 159 (Compaction) at
those structures.
Treco's excavation work during the first construction season (1959)
included removal of material in making trenches at several of the
major siphon sites. Leon Creek, Park Creek and part of Salt Creek
were among the siphon sites excavated during that period.'- The Government counsel has stressed this fact in connection with the tansaction that Treco arranged in mid-October 1959, with Brasier Bros.
Construction Co., a Colorado contractor, for excavation by Brasier
Bros. under a subcontract of siphon trenches at Big Creek, Cotton14This stipulation also has been added to the appeal file.
1GTr. 14.

253]

OF VITRO CORPORATION

APPEAL

Agust

OF AMERICA

261

24, 1967

wood Creek and Salt Creek for a price per cubic yard 10 that was 450
less than the $2.20 bid by Treco for such work-the subcontractor
excavated those trenches and handled the boulders and cobbles that
were encountered apparently without protesting or making a claimY1
The Government's construction engineer for the Collbran Project
testified is that "Mr. Brasier * ** seemed to relish that type of operationl," and that the subcontractor "seemed to have the ability to move
rock a little better." The construction engineer's assertion 19 that the
subcontractor could excavate a narrower trench in bouldery conditions
is borne out by Exhibit AA, which shows that the excavation by
Brasier Bros. at the Cottonwood and Big Creek siphon sites ran
20.86 percent and 41.52 percent respectively, over the Bureau's estimated pay quantities, while Treco's excavation at the Grove Creek,
Park Creek and Leon Creek siphon sites produced excavation overruns
of 88.71 percent, 61.77 percent and 46.87 percent, respectively. A
former employee of Treco testified that there was a higher percentage
of rock at the Big Creek siphon site than at Grove, Park or Leon,2 0
and upon concluding his testimony with respect to the Big Creek
siphon site, continued with a description of the subsoil at Cottonwood
Creek, stating that it was the "same thing, an accumulation of rock
in the form of nests or clusters. 21

E idenceand ContractProviions Relied Uponby Treco
:.;ne of; the appellant's

two witnesses at the hearing had been as-

signed in May of 1959,to work at the SouthsideCanal project. His
duties were to prepare reports, conunnicate with the appellant's top
management; handle matters involving Treco-Bureau liaison, and expedite materials.2 2 Although he carried the title. "Project Manager?'
at least part of the time when work was being performed on the project,
no showing was made respecting construction experience on his part
prior to. the Southside Canal project. He did not participate in the
appellant's pre-bid work2 bear responsibility for the actual prosecution of the work, or supervise laborers.24 It was conceded by the, appellant's counsel that this employee .(who will be referred to herein as
Treco's manager) "wasnot an expert on rock excavation.
0
'Exhibit Is.
ITTr. 411l.

isTr. 350.
19
Tr. 411.
20 Tr. 105, 45, 61. 71.
21 Tr. 112.
-2 Tr. 27..
Tr. 202.
Tr. 423.
Tr. 129.
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No evidence was submitted as to the assuiuptions concerning soil

conditions that actually were made by Treco personnel when the bid
was prepared. The Board also was not advised whether the appellant
in fact consulted a geologist or soils enginleerprior to the time that its
proposal was submitted. Appellalt's counsel asserts that the appellant
should not be charged with the obligation to have obtained a geologist's
pre-bid review, and observes ill its Post-Hearing Reply Brief that, as
to the items involved in the claims,, the appellant bid higher unit
prices than those submitted for the same items by several of the
bidders who submitted much higher over-all bids on the project. :For
example, Treco's bid of $2.20 per cubic yard for siphon structure excavation (Item No. 157, Schedule 4) was higher than the ones for that
item listed by the t+o bidders whose over-all quotations for Schedule
4 wrerethe closest to Treco's lo# bild-those bidders quoted $2 and
$i1.70for Item No. 157. Because appellant's counsel has made the unit
price comparisons without suggesting that the appellanilt'sunit prices
for work that was perfor ed at relatively early time in the contract
performance period contained any elements atributable to unbalancing, the Board in considering this appeal is viewing such unit price
as ralistically arrived at (not unbalanced).
At the liearing- and ii post-hearing briefs the parties speitthe
greatest part of their time and effort on the claims',which concern
excavation and construction work, at sites: where siphon structures
were installed-L-Park Creek, Leon Creek, Salt Creek, Grove Creek, Oak

Creek, Little Creek;.Big Creek and' Cottonwod 'Creek. Treco's manager testified as to the conditions that were: encountered at each of
those creeks.

: --

.f-

For the longer and deeper siphhn sites he gavevery, high estimates
of the percentage of rock excavation that was found to be necessay
(the' Government disputes the accuracy of most of these estimates).
His estimate for Park Creek was a "good80 percent,"' 26 for Leon .Creek
"a good 85 percent 27 for Salt Creek "in the order'of 75'jbercent," 2 fo'r
Big Creek "95ipercent," 29 and after he gave his account of conditions at
Big Creek he stated that the subsoil condition at Cottonwo&clCreek
was the "salmtething, accumulation 'f rock inthe ;forn of nests 'or
clusters." Hisrecollection was that the rock excavation percntages did
not run in such high ranges at the shorter siphons.0Treco's manager 'identified and discussed to some extent certain
sketches (including representations of ineasured sections drawn to
scale) that were prepared by the appellant's field engineer, *ho died
0
45.
dTr.
-~Tr. 61.
28Tr. 66.
9
Tr. 105.
30 Oak Creek, 'about 20% rock excavation" (Tr. 90), Grove Creek, "about 40%o rock"
(Tr. 71), Little Creek, "Boulder, were not so bad." (Tr. 97).
:

2
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in1963, afterlthi project was completed, but prior to the hearing on
the Treco claims. Such setches in the appeal record are Exhibit R,
which was drawn in 1961, aidl is related o the siphon at Park Creek
(excavated in 1959 and backfilled in 1959 or 1960) Exhibit S,. which
depicts a measured section of trench at Park Creek and "scheinatic or
illustrative" 31 boulders, but also was drawn after completion of the
work at Pairk Creek; Exhibit AIT, which shows a measured section and
illustrative boulders at Leon Creek, the measurlements having been
taken in mid-Septenber 1959, while the trench was oen, the exhibit
probably having been drawn almost a year later in the simmner of
1960; 32Exhibit BB, "done sometime in 1960,"33to show similar conditions of over-excavation tat Grove, Oak and Little Creeks; and Exhibit LL, a sketch drawlI by; the field engineer to illustrate boulder
conditions encountered in. the Big Creek siphon and Cottonwood
3
Creek siphon excavations.
A
Treco's manager told of runnihg into large boulders once the first
four or fire feet of material had been renioved in trenching work at
most of the maj or Siphons (Park; Leon, Sait, 3 Grove, Big, and Cottonwood), and asserted that clusters of boulders and cobbles were found
throughout the entire length of those siphons. He contended that overexcavation both at the sides and along the, bottom of 'each of those
siphons was unavoidable because boulders protruded from points
within to those beyond pay lines. He also provided information as to
the number of pounds of explosives that were used at several of the
longest siphons, and gave the size of the largest boulders that were
blasted (up to 4' x 5' x 8' at Park and up t o 4' x 5' x 10' at Leon).
His testimony concerning the Grove, Oak and Little Creek siphon
sites covered a wider field of problems-boulders at Grove and Oak,
sloughing materials at Oak and Little, and difficulties with water at
Little. He also made brief and general statements about excessivenumbers of boulders at many of the minor structures.
The appellant contends that typical trench sections for steel pipe
siphons that are shown on Contract Drawing No. :74 (489-D-192)
"depict the subsoil at the trench excavation to be free standing." The
liies that indicate the sides of the trenches are labeled "'Excavation
pay lines," and are not drawonto sow any possible over-excavaiol or
sloughing that may have been expectedl-9
: 2 Tr. 40.
Tr. 53.
3
Tr. 72.
SATr. 109. The record does not disclose when Exhibit LL was prepared; however, it
appears to be similar to the sketches that were drawn in August 1960.
8 Some ledge rock was also found at the Salt Creek siphon site.
s A specific instruction given on Drawing No. 74 for each of the three types of siphon
trench shown thereon requires the contractor "in rock and where directed [to]- excavate
below bottom of pipe and [to] place compacted bedding of 6" min. thickness."
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In support of its claims the appellant also points to that portion
of Paragraph 41(a) of the specifications which allows the Government, for purposes of safety or other practicable reasons in connection
with individual structures, to require the contractor to excavate to the
prescribed pay lines. Treco's counsel state that this language indicated
to bidders the Government's anticipation that the excavation for structures "can be performed within the prescribed pay lines but that the
Government reserves the right to require the Contractor to excavate
to prescribed pay lines" for the designated purposes.
Daily Reports; Ciwinge Orders
The appellant added to the appeal record several sets of daily reports, including four daily progress reports turned in by a Treco
employee,3 ' and a summary of the Treco daily progress reports for a
four-mouth period (July 24-November 24, 1959).8 There are references to the rock and boulder situation on about twenty days of the
total: nunber covered by those reports and the summary. They run
from statements that reveal very little about the severity of the rock
condition, such as "Blasting and Excavating at Leon," 39to those that
give a good idea of the problems of the day. An example of the latter
type of entry is "Exc. Park Creek. 200 yds. Mostly rock. Also drilling
and blasting rock. * * *" 40 Since Treco had pending neither (i) a request for a time extension nor (ii) a claim made under the Changed
Conditions or Changes clauses (and related to rock), during any part
of 19!59,the Treco progress reports were not written with an eye to
recovery standards stablished in Standard Form 23A. This is the
conclusion that must be drawn also as to most of the progress report
and diary entries that were made by Government employees,and added
to the appeal record as appellant's exhibits 41 during the hearing.
The Bureau's Principal Inspector for Earthwork reported in his
Monthly Progress Report covering July 1959,42that the construction
of-the canal was moving at a "slower rate than contractor had anticipated," and assigned as the reason for the slow progress "the excessive
amount of cobbles and boulders that are encountered during excavation." The canal excavation, however, was being performed by a subcontractor for Treco, on whose behalf no claim has been submitted.
Excavation work by Treco's forces was not proceeding in July 1959,
37Exhibits Z-1 through Z-4.
3S Exhibit RR.
'3 Entry for October 22, 1959, Exhibit RR.
4°Entryfor
September 10, 1959, Exhibit RR.
41 Exhibits A through H, Exhibit N, and Exhibits I-1 through I-12. Most of those ntroduced are daily reports. A few, monthly reports applicable to some of the longer siphons
are included.
42 Exhibit N.
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at the sites of the longer siphons where the heaviest rock concentrations
are claimed to have existed. In that month some excavation work for
the siphons at Grove Creek and Little Creek was accomplished. Treco's
manager acknowledged that boulders "were not so bad" at Little Creek,
and gave one of his lowest estimates (40 percent rock) for Grove Creek.
There is a possibility that his observations related not only to the
subcontractor's canal excavation but also to some of Treco's culvert
work, but a countering circumstance is that no complaint or statement
concerning difficultywith rock either in siphon or culvert excavation is
to be found in the appellant's daily progress report summary covering
Julyand August 1959.Most of the Government inspector's reports that were introduced
cover 1959 happenings. The 1960 reports in the appeal record relate
principally to work at the Big Creek and Cottonwood siphons and to
some of the minor structures, particularly culverts. In early September
1959, a couple of broad observations about excavation activities were
recorded. Thus on September 2, 1959,it was written that at Park Creek
basalt boulders were "making [siphon trench] excavation extremely
difficult, and a September 9 diary entry states that "Leon Creek
siphon excavation is very rocky."
When Treco began to encounter rocks and boulders in project work,
but advanced no claims, the inspector's reports naturally zeroed in on
the orders that they issued under the specifications. The inspector's
diaries show that at the siphon sites (excluding Little Creek) and at
many of the minor structures a portion of Section 41,(b) of the specifications was called into play. This portion provides:,Where concrete, precast concrete pipe, or steel-pipe [used by: Treco] is shown
on the drawings or directed to be placed upon or against compacted backfill in
rock excavation, the excavation shall be sufficient to provide for a minimum thickness of six inches of compacted backfill between rock points and the *
,pipe,
and measurement of excavation will be made to lines parallel to and 10 inches
below the underside of the * * pipe.

Where' rocks and boulders- were found, the inspector gave "verbal
notice" 4 that the excavation should be carried six inches below the
elevation shown on the drawings, and included the resulting additional
quantity of excavation with the quantities that were to be paid for at
the specified unit price. The requested over-excavation and placement.
of a 6" refill cushion occurred onlyin-the bottoms of the excavations
for siphons and for minor: structures. Instructions to over-excavate
along the sides were not given-such over-excavation was performed,
but that is a matter to be considered later in this opinion. Exhibit RR, pages 14.
44Tr. 413.
'
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*With regard to obtaining a proper 6" bedding of select materials
under the steel siphon pipe the reports of the inspectors show that they
were' guided by two requirements. First, rocks larger than 11/2" could
not be permitted closer'than 3" from the pipe. Sec6nd,;4ocks in the
seleet material larger than 3" in diameter were objectionable. Against
that backdrop the references in diaries of the Government inspectors
to large" rock or boulders, and "excessive amount" of cobbles and
boulders within the lines established for excavation, or to the need to
prevent rock damage to the steel siphon pipe cannot be regarded as
furnishing support to Treco's claims.
The 6"' bedding was placed under the pipes pursnant to Section
41 (b) at each of the siphon sites other than Little Creek The overexcavation and refill to guard against rock points extended for the full
length of the siphon pipes at Park Creek, Leon*Creek, Grove Creek,
Big Creek and Cottonwood Creek, and for substantial distances under
the pipes at Oak Creek and Salt Creek. At m6st of the minor structure
sites it was not necessary to invoke Section 41 (b) to obtain a cushion
of select material. This wa§ because at more than one-half of the minor
structre sites, rocks and boulders were not encountered; in addition,
at many of the remaining minor strtlctures there were not enough rocks
and boulders to pose a serious problem even though some were tLrned

up in the excavationlwork.45
d A defilite price for overhaul of material was not established originally in the contract. Shortly after the appellant began its work Ol
the Canal, an agreement between the Government and the appellant
was reached which set a price of three cents per station cubic yard for
hauling excavated material. The negotiated arrangement was applicable to hauls in excessof 1,000feet, for an estimated quantity of 125,000
station cubic yards and seemsto have been handled as a routine matter,
since it was covered as one of four items in Order for Changes No. 1,

dated Julle 25, 1959 (Exhibit2-a).4Order for Changes No. 2 (Exhibit 2-b) provides for additional payment for a changed condition that apparently was called to the attention of the contracting officerin timely fashiols The Goverunet' acknowledged in Order No. 2 that a swampy or boggy area through
which apportion of the trench for the Salt Creek siphout was excavated
con1tainedmaterials which increased-certain unit costs. The excavation
work in that area was performed in the spring of 1960 and the order
granting the adij-ustnientunder Clause 4 is dated June 24, 1960.
a A stipulation that was read into the record (Tr. 504-513) discloses that over-excavation because of rocks and boulders was required at less than 25 minor structure sites. In
all, there were approximately 50 minor structure sites.
4i Paragraph 48 of the contract's Special Conditions provides that if backfIll material is
not available within 1,000 feet of any point on a structure additional haul will be ordered
in accordance with Clause 7 of the General Provisions.
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Trecm's View of te Worksite; Exeploration Logs
The appeal record does not contain testimony from any of the Treco
employees whonmade the pre-bid site investigation on its behalf.
Government employees who .were assignedto the project at the time
the Treco investigation was made (mid-MaTch 1959) drew -upon
their records and memories to outline what would have been observed
at that time. Between March 1 and Marh
1959,the Government's
Construction Elgineer (authorized representative of the contracting
officer) looked at all of the major structure sites and other features
of the canal on five or six trips, spending a total of 12 to 14 hours in
this ativity.47
He -wasipressed by the remoteness and ruggedness of
the terrainat the siphon sites, the fact that at those sites a contractor
would be.dealing ,Witi steep slopes and high heads, and that "the rocky
nature of the soil * *
was~in evidence ahuost everywhere..as far
as lthe siphons: were: concerned."
1e recalled that although there
were "patches of snow" of va.riable dejpths at Bio;Creek, the swiftly
flowing water in that stream' was cascacaing:over rock in its bed; in
addition lietest.ified that "over .onthe left side of the slope where-the
[Big Creek] siphon was to go there were exposed cuitswith just a profusion of rock -right in them sticking out." 49 Leon Creek and Park
Creek he stated, were covered with mor'e snow, although' there was
rock to be seen near the Leon Creek site three or four hunidrecl feet
downstream. According to another Government eniployee the Chief
Inspector on the Treoo project, several very rocky areas were visible
at the time of the Treco site view, either from the Salt Creek siphon
aligniment,or frol a coumity oad near the Salt.'Creek.siphon.50
TheConstruction Engieer also gave a description of the boulders
and rocks tat can be seen in the road aiid highway cuts in the SouthY
side Canal ViCi
i
ri, he testified from 46 incies to "maybeas
high as 2 feet" in diameter.' He tol[ df atbig "stockpile of rock" that
had' resulted from the separation' operations" of a contractor who
was building a dam less than one-lhalfmile from the end of the caal.' 2
P.:resunnablythe activities of that contractor were observed:by the appellant's representatives -who:made the airplane ihispections of the
Soutliside Canal site. Grove Creek, he stated, had less snow and could
have been reached by a road that was'plowed ouit an open to allow
teviewing of "a

''eat
big pasture of boulders" that 'was downstream

fromn the Grove Creek outlet, and "evidence at the bottom of the
47

Tr. 825.
Tr. 325.
49Tr. 326.
0Tr. 299, 305, 817.1 Tr.f 328.
52 Tr. 330.

268

DECISIONS OF THE DEPARTMENT OF THE INTERIOR

[74

D

creek of being completely covered with boulders." " At Cottonwood
Creek, according to the Construction Engineer, there were two existing ditches with rocks sticking out of cut slopes, and rock in the
bottom of the creek.5 4 He was not surprised that at some of the siphon
sites the appellant encountered many rocks and boulders.5 5
Upon cross-examination, the Construction Engineer voiced his belief
that Treco did not encounter a problemthat was "any more than you'd
normally expect" in keeping the siphon trench sides from sloughing.
As to the Government's exploration logs the contracting officer,in
his finding dated February 21, 1963,made the following statement:
The contractor has mentioned numerous times in his claim that rubbles or
clusters of boulders were encountered within the excavation lines and. that there
was no indication of the presence of these clusters in any part of the contract.
However, the contractor has not contended that rock or clusters were encountered
at the actual location or depth of any test boring which showed another type of
material.. The logs of exploration made in connection with this contract are
shown on specifications Drawings No. 482-D--107,-108, and -109 * * * . These
test borings do not constitute, a representation by the Government that the
sabsurface conditions between successive borings will be. the same as the conditions at locations of the brings; the only representation being that the physical
conditions encountered in performing each boring are accurately reported.

The Govermnent furnished 111 subsurface exploration logs for
review by prospective bidders.,The exploration work was accomplisheI
with an eight-inch power auger, eight-inch and saller hand augers
(down to one-inoh and two-inch), or by hand ex6avation (test pits
and trenches). Boulders are referred to in 45 of the 1I logs. The
references ranged from notes such as "A few SANDSTONE BOULDKRS on surface" (AH 134) to more detailed accounts such as "ISAND
silty With BASALT COBBLES and BOULDERS
NL
6te:
Nine holes were tried before a depth of 3' was reached because of the
BASALT COBBLES and-BOULDERS" (AP i75)
The exploratioh logs p
'&ovided
a geat' deal more information on
what was to be expected in excavation work for minor structure sites
and long reaches of the canal than' they did for the siphon sites-the
latter sites, where the major structures were constructed, were located
along the sides and bottoms of canyons 'ahd Creekbottoms. Thus, at the
Park Creek siphon site the only information available frodmGovernment exploration wIorkalong the canyon area where the siphon pipe
was to be installed came from one 3 x 4' haiid excavated test pit
(TP 105A) that was four feet 'deep. In the Leon Creek canyon no exploratory work was performed at any point where the siphon pipe was
53
Tr.
4

848.

;

6 Tr. i49.
55

Tr 405.

The drawings are attached to the contract, bearing (upper right-hand corner) Nos. 5,
36, and 37.
5

X
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to be placed; however, a 1" hole six feet deep (AHll 10) was augered
just above the point where the siphon pipe started on the inlet end. At
Big Creek there are two trenches (TP 169A and 169B) and an auger
hole (AP 170). The trenches were dug on the uppermost parts of the
canyon walls, one on each side, near the siphon pipe end locations and
auger hole AP 170 was drilled near trench TP 169B.
Cottonwood Creek, like Leon Creek, has no log shown within the
canyon reach where the siphon pipe was. buried, but has a treneh
(TP 203) just within the canyon and an auger hole (AP 202) on the
bench several hundred feet from the rim.
The longest of the siphons was installed at Salt Creek. At that site
more drilling had been performed,. and there were five auger holes
(AH 120 through AH 124) in the canyon on or near the center line for
the pipe. In addition AP 125 was augered just beyond the end of the
pipe on the outlet end.
The Grove, Oak and Little Creek siphons ran for distances that were
relatively short (about 60 to 90 feet), with their principal portions
located in the creek beds. Problems with cobbles and boulders were
claimed to have arisen at Grove and Oak Creeks. Logs TP 145 and
,TP 146 are in the vicinity of the Grove Creek siphon, but are outside
of the area traversed by the pipe. This also is the case for logs AP 154
and AP 155 at Oak Creek.
Except perhaps for Salt Creek, an analysis of. all steel pipe siphon
sites and the Government's exploration logs definitely bears out the
correctness of the statements by Treco representatives:
1. The conditions encountered in the- excavation of all the siphons were in
*
many, cases completely indeterminate because of the lack of test data
(Exhibit P-3-September 21, 1960 letter written by Treco's Manager.)
2. In general, the entire Southside Canal project lacked pertinent drill log
data along the sites of construction to enable anyone to estimate with even a
slight degree of accuracy the probable cost of construction. (Appellant's letter to
the Government dated July 7, 1960. Exhibit 15b.)

Other Areas of Disagreement;The Photographs
In several important areas the parties are in serious disagreement
over what happened on the project. This is the case as to recollections
of witnesses on the percentages of rocks and boulders that were encountered (except for one section of the Big Creek siphon). The Government contends also that Treco's forces produced pipe trenches that
were much -widerthan necessary through the use of over-wide equipment, without paying sufficient heed to the fact that materials had to
be placed back in the wide trenches. An associated matter in dispute
is whether making the trenches wider was unavoidable because large
boulders extended from without the pay lines into the area for which
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excavation payment was authorized. The Government's position is
'that this could havehappened, but that in most places it did not, since
the appellant had embarked- from the outset of its operations upon a
"mode" of. excavation that produced over-wide trenches.5 7 At some
locations the appellant experienced difficulty with conditions other
-than boulders and cobbles, such as water in the excavation, rock-free
material that sloughed, and bedrock. No great attention was paid to
these matters at the hearing or in the briefs of counsel. However, the
Goverament's general stand as to some of those conditions is that they
could not be viewed as unusual or unexpected, and as to others that
they resulted from Treco's poor planning or work procedures.
The Government also has called to the Board's attentioin that at a
pre-construction conference the Government's Construction Engineer
remarked that the' Southside Canal project was Treco's' first job for
the Bureau of Reclamation and that the attention of the Treco representatives who were present (including the Division Maiiager and
Project Superintendent) was directed to the "portions of the specifications' relating to changes in the work, changed conditions, work not
included in the contract but inseparable from contract work * *
The provisions covering protests, work considered by the contractor
to be outside of the contract limits, were th6roughly discussed

**l5;
-

-

The Government does not agree with Treco's contention thatthe pay
lines on drawings constituted a representatioii' as to the quality or
character of the material to be excavated. 'The Government asserts
that they were theoretical 'only and could'not reasonably be taken to
indicate the conditions which might be encountered.
Agreement is lacking respecting the significance of the fact that
in many instances it was necessary to o6btain backfill material from
sources other than the structure sites. The Govermrent submits that
"the contract clearly contemplated * * * that in some instances, backfill might have to be obtained from sources other than the structure
excavation," looking to (1) Paragraph 48(a) of the specifications,
which states that backfill for structures will be obtained from excavation for the structures insofar as practicable, but also advises that
additional material shall be. obtained from borrow pits when enough
suitable material is not available from structure excavation or adj acent canal excavation, and (2) Paragraph 49 (d), which provides for
WS
Exhibit AA provides support for the Government's assertion that the siphon trenches
were over-excavated "from the start'! due to the type of equipment brought into the job.by
Treco. Tr. 416-17. Exhibit AA shows that generally there was a higher percentage of overexcavation at siphon sites where the appellant claims there-was a low roek content than at
the sites where Treco's Manager said the cobble and boulder problem was the most severe.
Attachment to Exhibit 15c.
S
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all overhaul payment when material cannot be obtained within 1,000
feet.,

The appellant placed in evidence 27 photographs of different scenes
-on or near the Southside Canal.. Some of them had been taken by
Government employees, and someshow work as it was being performed
in the late summer of 19601bythe excavation subcontractor. Only eight
or nine of the appellant's photo exhibits were taken during the 1959
construction season, when the appellant was performing the excavation
work for -siphons with its own forces (most of these pictures are, of
Leon, Creek or Park Creek). Thus it does not appear that Treco was
taking action during 1959 to substantiate .a Changes or Changed Conditions claim. There' are more than 90 Government photograph ex*hibits. Most of them are of various work phases at the siphon and
minor structure sites. Very few of-the entire group of photographs
in the appeal record were taken for the specific purpose of advancing
a claim or defending against one. Most of them were taken in 1959 or
early 1960, when there was no pending Clause 4 claim. A picture by

picture commentary would! unduly lengthen this opinion; however,
the photographic evidencehas been reviewed thoroughly by the Board.

The Experts
An expert in 'the field of soil mechanics was the appellant's second
witness. He had, worked for ten years as, a soils engineer and soils
propertiessection head for the Bureau of Reclamation. After that,
and for about nine years prior to the hearing on the Treco claims,
he had been in a responsible position in a Denver consulting firm. His
firm provides advice and designs in the fields of soil engineering, engi,neering geology and ground-water geology. Het (as did the Governmnent'sexpert who is an engineering geologist) viewed the site and
considered the questions involved in this case for the first time several
years after completion of the Southside Canal project.
Without doubt Treco's expert had very extensive and broad experience in his field. He supplied the following distinction between
the work of a soils engineer and that of a geologist:
* * * the
*
engineering geologist has to do with the basic origin and
deposition of materials with which we are involved. It is a generalized field which
has the most importance in the preliminary and feasibility stages of planning for
a project. When it gets to the point * * * that specific criteria have to be reached
for design or structure foundations, for excavations, or where decisions have to
be made as to what costs of construction are going to be, then it falls to the
engineer and in underground specifically the soil engineer. * * * 59
S Tr. 217.
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An engineering geologist i the firm of the soils engineer who testifled for Treco "initially had taken on the job," but the firm concluded
that the assignment "was not in his field of capability," and it was
transferred to the soils engineer 60
Treco's- expert testified that at the siphon sites Treco could have
expected the percentages of boulders to be in a low range-as an
example he gave an estimate of 20 percent for the Park Creek. He also
said that "essentially a dirt excavation situation" should have been expected at Park Creek. In arriving at his conclusions he took into
account the four logs of exploration that were at or near Park Creek,,
and Drawing 482-D-192, the typical section for the steelpipe siphons.
From his study of four test pits near the Leon Creek siphon site
and other factors, Treco's expert advised that it would be improper
to assume that boulders scattered along the surface of the ground in
the vicinity of that stream would extend for the depth of the siphon
pipe excavation. He would have expected the materials forming the
trench sides to be of high plasticity and dry strength. His explanations of the source of these boulders is important in its relationship.
to the testimony of the Government's geologist, which will be reviewed.
later in this opinion. As to the boulders Treco's expert explained:
* * * They were basically transported along with the clays and sand by
glacial and water action and then the subsequent stream has eroded away * * *
great depths of materials and tended to leave the boulders along the stream in a
rather prominent position and these boulders reflect the older content of the
soil before it had been eroded of a considerable depth and frequency. * * * 1

The soils engineer gave the following information when he was
asked how, a condition of clusters of boulders was produced:
It could be one of several ways. I probably should check With, the geologist
to find out how tey were left here. One is the stream eroding off the other materials leaving the boulders in concentrated locations and the stream moves to
another location. Perhaps boulders rolling off the slope of a hill forming a talus
slope, boulders are those segregated. * *
(Italics added.)

In the opinion of Treco's expert, the occurrence of clusters of boulders in the sides of the Park Creek and Leon Creek siphons was
unusual.63

In his discussion of the specifics of a proper pre-bid analysis for a
project such as the Southside Canal the soils engineer set forth an
approach that differs radically from what is required under the contentions of the Government and its expert. Treco's expert stated:
" 0Tr. 224.
6
Tr. 231
6
2Tr. 23a.
T. 236.
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*-* * We would confine our analysis
* * this is the information that

because *

to primarily

a study of the logs

the designer had to prepare his design

and it is usually more reliable and detailed and better than what we could do
ourselves in the way of extending this type of information.

The soils engineer. provided opinions in support of the appellant's
contentions that changed conditions were encountered at the siphon
sites, citing the fact that a compacted six-inch thick backfill bedding
had been placed under most of them, and stressing repeatedly that. the
conditions in the canyons and draws did not correspond to the nearest
logs of exploration-4
Upon cross-examination Treco's expert acknowledged that the boulders which can be seen in some of the road cuts near the Southside
Canal project were basalt, and that the canal passes through Wasatch.
and Green River formations, which are relatively soft compared to
basalt. 5 A geologist told him, he stated, that the basalt. came from cap
rock that originally had existed "farther to the south," on the. Grand
Mesa. After agreeing that the project area had been subjected to
glacial action, the soils engineer, whel asked whether glacial action
ran down a stream channel, explained:
You are in an area of detailed geology thatI don't know

L-

He did not agree that an inquiry into the question of possible glacial
action down the stream channels was necessary. As to this he said:
* 8 8 I would rely on the inspection of the materials that I could see exposed
along the line and the logs of the test pit itself. It is by far more reliable and
more detailed information. The trouble with glacial action is that the materials
deposited by it cover the most extreme possible range of materials that could
be deposited. 7

The projection of data for a considerable distance 68 by Treco's expert when he reviewed the information contained on some of the logs
of exploration was said by him to be proper because "the lateral homogeneity will be reflected vertically." In his opinion one is "likely to find
the same differences laterally or vertically or the same uniformity
conversely except for the local influence of the stream itself." 69
s In addition to covering the boulder situation. Treco's expert made observations concerning sandstone that was encountered by Treco at 'Salt Creek. He also indicated that the
conclusions he had reached concerning over-excavation at the siphon sites would apply to
culvert structures.
G Tr. 274.
aTr. 275.
67
Tr. 276.
56 At a siphon site such as Leon Creek he answered in the affirmative when asked whether
he was "willing to project holes 1500 feet apart or so here down 300 feet and back up
again."
69
Tr. 281.
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The engineering geologist who testified for the Government was a
Bureau of Reclamatioii division chief who in the spring of 1966 had
been ~with
that agency for 21 years, and in addition had performed
three years of private and cnsulting work. He had the requisite
academic background for practice in his engineering specialty (as did
the appellant's expert). His-visit to the site was on March 5 and 6, 1964.
His position was that the "ge6logical aspect" of understanding and
evaluating the physical properties of the soils at the Southside Canal
pr'oject deservedmore emphasisthan Treco's expert placed upon it.'0
He stated that the physical characteristics of soil have a direct relationship to the parent material from which the soil under study was
derived.
In addition to reviewing the specifications and viewing approximately 95 percent of the site the Government's expert reviewed available literature concerning the Grand Mesa to "see what geology ha&
been discussed." 71 On the basis of what he had learned he gave a description of the project's general topographic setting as follows:
*
* the Vega Dam and the Southiside Canal are, situated on the * * *
north slope face of the Grand Mesa which is a spectacular topographic feature of
this area, and the drainage into Plateau Creek * * * and the opposite side of
Plateau Creek is the south facing slope of the battlement mesa.7-

* *;

-:

*

*

*

*

.

the area of Grand Mesa has everything to do with the materials encountered along the South Side Canal. The geology of this area is that you have a
layer of basalt capped mesa which is underlain by the Green River formation
which in turn is underlain by the Wasatch formations
*; * *

The engineering geologist gave an estimate of 300 to 500 feet for the'
average thickness of the basalt cap rock on the Mesa. The basalt.
boulders are of igneous origin, are fine-grained, black or dark gray,,
and contain gas holes. The Green River formation is of a thickness
estimated at 1,500 feet, and is mostly made up of siltstone, sandstone
and shales-they were deposited "as .fresh water deposits during Tertiary times in geologic history." The Wasatch formation, he advised,
is about 2,000feet thick in the Grand Mesa area and "consists of poorly
consolidated sedimentary formations," "variegated with pastel colors." 75 He gave the location of the Southside Canal as "a short distance below the contact of the Green River and Wasatch formations.
74

* * *

11Tr.

.)76

The geologist continued:

356.
7 Tr. 358.
72Tr. 359.
n1Tr. 361
'4 Tr. 364.
7 Tr. 854 (this transcript page is incorrectly numbered, and should be 365).
76Tr. 355. (Should be Tr. 366.)
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[The glacial activity is] Manifested by the fact that you find various types of
* ', glacial outwash
glacial debris in. the form of lateral moraine material
in all of the major streams.
*X

*

*

*

,

e *

t

-*

:

*g.

0

-

*

Well, * ' in all of the 'road cuts that 'you examine, you will find that you
have cut th'ough these promontories of glacial material, you will find a'great
abundance of glacial boulders in this till. You have-a very heterogeneous; or
mixed up deposition that is characteristic of glacial till, you have tansportation
of tremendous boulders all the way from the Grand Mesa to, down to Plateau77
creek traversing the South Spaee Side Canal area

Glacial tongues from the covering of ice on the Grand Mesa extended down the major tributaries that flowed in a northerly direction
from the Mesa into Plateau Creek-among the strieams that were
affected by the action of glacial tongues were Park Creek, Leon 'Creek,
Big Creek, CottonwoodrCeek and part of Salt Creek.'8The'testimony
of the Goverment's expert as to those' prehistoric happenings was
positive and uncontradicted. He also said that the effect of glacial action on a drainage such as Leon Creek "gouges it out, tends to-.nake it

oval, small and smooth so it doesn't have prominent ridges along its
course and it leaves a mantle of unassorted debris along the' sides
quite normally." 79 Lateral moraines and ground moraines were deposited by ice lobes moving down the canyons. The glacier transported
material like an endless belt, and when it melted the material that had
accumulated within and on top of the ice mass was dropped in place,
and eventually was "reworked through. water action giving you a
fluvial glacial deposit that has been subjected to the action of water." 580
The ridges or divides between the major drainages involved in this
appeal were not directly affected by the glacial activity from the Grand
Mesa. They are in the Wasatch formation, but slope wash "1and talus
have been carried to them from areas above that were covered by the
glacier.8 2 The fact that the basalt cobbles and boulders were washed
out 'and carried from the glacier is shown by the presence' of such
cobbles and boulders, which can be seen "scattered all over the surface," and also is reflected in the references to gravel, cobbles and
boulders in more than 45 percent of the Government's logs of exploration. 8 3
7

3I7. (Should be Tr. 368.)
"Tr.
78Tr. 356, 358. (Should be Tr. 367, 369.)
7 Tr. 359. (Should be Tr. 370.)
8
Tr. 3,59. (Should be Tr. 370.)
8 The percentage of boulders in glacial till is greater than in slope wash. The boulders in
slope wash have been moved by water action from material that was transported by glacial
action. Tr. 395.
82 Tr. 361. (Should be Tr. 372.)
83 Tr. 362. (Should be Tr. 373.)
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The significance of the presence of considerable quantities of boulders below the canal alignment (as seen on Exhibits 28B and 28C) was
pointed out by the Governments engineering geologist as follows:
Geologically it has a significance, the fact that the origin or the location source
of the basalt. boulders [is] the cap rock at Grand Mesa and to transport those
boulders down to the location a * * below the canal line, they must have been
transported across * * * the area that was crossed by this South Side Canal
and, therefore, I would think that you would expect that this wouldn't be an
isolated condition but you would have similar boulders scattered all the way
fr.oJmthe cap rock.at Grand.Mesa downto Plateau Creek and down the South
Side Canal.!'

In reviewing observable conditions in the Park Creek and Leon
Creek canyons the geologist commented upon the existence of lateral
moraines in both canyons. Because of this he would have expected "an
erratic, heterogeneous mixture of sand, gravel, cobbles and boulders * * * normally expected in the stream channel and * * * you
would expect these boulders to occur at the depth of the morainal
deposit and not be only on the surface, but extend to the depth." He
also would have expected an erratic deposition of boulders (slope
wash) at the minor structures between the end of the canal (Vega
Reservoir end) and the Salt Creek siphon.86
* Salt Creek had fuvial glacial material and outcrops of sandstone
showing, but the glacier did not extend into the Salt Creek valley
in the area where that valley was crossed by the canal aligniment.At Salt Creek the Government expert would have expected scattered
boulders, bedrock, clay, sandstone, siltstone, plus gravel and cobbles
"'in the drainages that are washed in." Because Grove Creek, Oak
Creek, Little Creek and certain nearby areas had not been subjected
to the actual encroachment he would have anticipated areas of glacial
*outwashat those locations.9
Big Creek and Cottonwood Creek, the geologist said, were glaciated
tributaries, with morainal deposits of glacial till.90 The area between
those streams contained land-slide debris in which one would fnd "a
rather jumbled, erratic surfacial deposit represented by both land
slide debris, by slope wash, and * * * bedrock of the Wasatch formatiol."

1

:

The Government's expert cautioned that the auger holes and test
pits on the divides should not be projected for any appreciable distance,
Tr. 365.
366.
Tr. 366.
87Tr. 367.
8 Tr. 369.
89Tr. 369-370.
99Tr. 370-371.
91Tr. 371.
8

8Tr.
8
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and-that a test pit "up on the hillside"should not be projected "down
into the valley itself along the hillside." He gav as the reason for not
doing this "the fact of the erratic depositional nature -of the surfacial
deposit along the South Side Canal." 912
To theigeologist the principal
worth of the auger holes and test pits was to allow an evaluation of the
"ranges of conditions that you would expect along the canal." 93 He had
seen clusters of boulders in glacial material and stated that this condition was neither extremely common nor unconmnon-he felt that it was
"a normal condition under glacial deposition.' 94
Upon cross-examination the geologist: asserted that since an entire
project was being evaluated the oriigin of materials played a very important part.95 He provided. the following reason for his reluctance
t6 project auger hole 110 from its location on the adjacent divide-down
into the Leon Creek canyon:
X
* I would evaluate it and say that is the material that was encountered
at this location, and- that I would not project it in elevation down that slope
because recognizing the fact that this is a glacial valley I would then go into
a different geologic surfacial deposit by moving down that slope,, going down in
elevation. I would then encounter the glacial till *

The Government's expert observed also that "you cannot auger a small
hole through these boulders;" therefore, clusters of boulders would
not be detected by augering7 From his evaluation of the area he
would have expected to encounter clusters of boulders in all of the
major streams.9 8 He also would have expected a "relatively high"
percentage of boulders.99 He made the following remark about the soil
classification symbols that were given with the logs:
I think these represent the type of material that is capable of being recovered
through small diameter explorations. You certainly cannot recover a six-inch
rock from a three-inch hole and therefore * * * what is shown on the logs * * *
the classification is correct for that material of the fine grained soils that were
recovered from the small diameter holes."'0

The Government's engineering geologist agreed with Treco's soils
engineer that a concentration of cobbles and boulders could be expected
in the bottoms of the valleys in and near the streams.10'
92Tr. 372.
91Tr. 371.
" Tr. 375.
95Tr. 379.
Tr. ,350-81.
97
Tr. 384.
9 Tr. 384, 387 (the major streams in this case being Park, Leon, Big and Cottonwood
Creeks).
99
Tr. 389.
193Tr. 386.
100 Tr. 402.
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Decision
Treco was remiss in providing the prompt notification of alleged
hanged conditions that' is- required by Clause 4. However, the contracting officer waived the' failure to notify, and since he did the
Board will consider Treco's claims upon their merits. In. this case the
difficulty of ascertaiting job conditions with certainty is similar to
the problem described in a recent decision by"-another Board. In
Northeast. Cofstrmction Copdny,
ASBCA No. 11049 (February 28,
1967), 67-1 BCA par. 6195, the Board found that an inspector and
the resident engineer knew that a considerable amount of stones and
boulders were being encountered and removed and knew generally
-where this was taking place. The Board commented upon the fact
that the Government-was not 'given a adequate opportunity to investi-'
gate the actual conditions that existed, and stated with respect to
records and estimates:
s
:
Neither the Goverinment,' no' appeliant, nor the subcdntractor-vwho actually
did the work, kept records as to' the quantity of stones and boulders encountered
or as to the area in which they weie' encountered and removed. Therefore the
evidence on these matters in this case is in the form of estimates by persons
who saw some or all of the rock removed. In the case of the Government this is
understandable as it had no notice that appellant considered the stones and
boulders to be a changed condition and the subject of a claim later to be made.
In the ease of appellant, it seems strange that appellant, if it considered the
stones and boulders to be chanfged conditiots, did not keep records:with respect
to location and quantity. * * * The estimates before the Board are by the Government and by appellant. The Government's estimate is by an inspector who
was present with some regularity on the site. Appellant's is by its president and
the record does not show that he spent any considerable amount of time on the
site. Under these circumstances the Board considers not only that the inspector's
estimate is the more reliable of theltwo, bt also that it should be accepted
instead of appellant's because of the prejudice occasioned the Government by
the lack of notice. (Italics added.)

The testimony of Treco's manager must be jdged in similar fashion.
He did state that he observed the siphon sites at times when the work
was going on (one of them at least six times, and another about twelve
times). However, he was on the job to perform officemanagement and
liaison duties and there is no evidence that he was assigned to carefully assess the condition of the siphon trenches and make a definite
and accurate estimate of rock content. Many of the photographs show
the sides of trenches that were excavated for the placement of siphon
pipe to be standing almost vertically. The photographs taken as a
group also do not support the very high rock and boulder percentages
testified to by Treco's manager (for example, 80 percent at Park Creek
and "in the order of 75 percent" at Salt Creek). Indeed, they are con-
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sistent with the statements-of the Government's field engineer that such
percentages did not.run even.in the 60 to 70 percent range exceptover
much of the length of the outlet slope at the Big Creek siphon. The
field engineer, who had been in constructioni work for about 30 years,
was a graduate civil engineer, and had been assigned to other large
pipeline projects, said flatly that Treco's manager exaggerated the
conditions with respect to rock and cobbles. We conclude that Treco,
.by proceeding to perform the excavation work without.mentioning
Clause 4, or that a changed condition had been encountered, demonstrated by its own conduct that the rock percentages did not run as
high as the estimates given by its manager.. We find also that the
extreme widths of Treco's trenches resulted principally from the factors specified by the field engineer-Treco's .decision to use dozers
with wide blades ad questionable work methods. The appellant's
subcontractor, through the use of a ripper and a smaller tractor was
able to keep the siphon trenches within much more reasonable bounds
than those which were excavated by the prime contractor, notwithstanding the fact that the subcontractor's excavation was in two of
the rockiest canyons, at Big Creek and Cottonwood reek.
When pay lines are established, ordinarily such action is taken to
eliminate the possibility that a project owner may be required to pay
-a fixed unit price for excavation or other work that is not; essential
for comp]etion of the project. The Government's field engineer testified that "in many cases" ten percent of over-excavation is normal.102
In Paragraph 41 of the specifications, considered in its entirety, there
is at least as much stress on the point that the expense of over-excavation and the refill of over-excavated areas is to be met by the contractor
as there is on the requirement contained in a proviso included in subparagraph 41(a) -the one reserving to the Government the right to
require the contractor to excavate to the prescribed pay lines. The
*contention of appellant's counsel that subparagraph (a) indicates to
bidders that it is anticipated by the Government that excavation for
structures can be performed within the prescribed pay lines, but that
the Government reserves the right to require the contractor to excavate to prescribed pay lines for stated purposes is grounded upon the
theory that applicability of the proviso is limited to situations where
.excavation is being kept within the pay lines. Actually the wording of
the subparagraph would seem to authorize an instruction to excavate
"in" to prescribed pay lines (if, for example, over-excavation was
creating a safety problem)

to such lines.
102

Tr. 492.

as well as one to, remove material "out"
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It would not be reasonable to treat the lines which depict siphon
french
o Drawihg 482-D-192 as representations as to types
owalls
of subsurface materials. The lihes in question are clearly labeled "pay
lines." In addition,,the typical sections hown are for use at many,
many locations along the upper, intermediate and lower sections of
seven or eight different siphon' sites. In both of thoseerespects this
appeal differs from.1M1orgen
and 0wood Construction Co., IBCA-389
(April 21, 1966), 66-1 BCA par. 5522,cited by the appellant. The latter
case involved an excavation for a'small pumphouse (a fixed site of restricted area)-also, the excavation lines were not referred to as "pay
lines" ol the drawings. Here the fact that pay lines are et forth,
rather than definite indications of expected excavation conditions, s as
plain as it was in Henly Comtruotion Company, IBCA-165 (January
22, 1960), 60-1 BCA par. 2487, in which it is said:

**

* *
the appellant apparently made the assumption that a ditching machine
would be adequate to perform the excavation because the specifications and drawings seemed to indicate a narrow ditch which was to be dug to definite neat lines.
The drawings, to be sure, did'contain typical sections drawn to definite neat lines
but these were to be used for payment purposes only. Thus, it was provided in

the specifications:

"The contractor will not e required to excavate the trenches to vertical
sides, but regardless of the side slopes and the width of the trenches as
actually excavated, measurement for payment of the excavation for the
pipe trenches will be made to the widths shown on the drawings, with vertical
sides, and to the depths shown on the drawings or prescribed by the contracting officer."

The lines on the typical drawings were found not to be representations.
The Board is unwilling to accept the approach of Treco's expert by
.which information gained from test pits or auger holes is projected
horizontally and vertically for relatively long distances. One of the
extreme examples of his suggested projection is at Leon Creek,
where the two nearest test pits were above the bottom of the excavation for the uppermost portions of the siphon. There he would have
projected the results horizontally more than 1,200 feet and vertically (down into the canyon) more than 300 feet. Such pre-bid
thinking with respect to a canal location extending for more than
fifteen miles in high country that is marked by canyons, divides and
streams .would have been imprudent to say the least.le3Treco has not
103Even where a project area (a school site) was small and level, the Board in another
case, in considering whether first category changed conditions had been encountered,
referred to its general treatment of subsurface explorations "as sampling operations, rather
than * * definite representations of conditions which will be encountered throughout
an excavation, especially when the area of an excavation is extensive, the subsurface
exploration Is rather limited, and the information, concerning the subsurface exploration
is accompanied by caveatory provisions * t '." Waberg Construction Company, IBCA144 (March 31, 1959), 66 I.D. 123, 59-1 BA par. 2122. The same view-of subsurface
explorations was taken in Inter-City Sand d- Gravel C. and John iKovtynovich, IBC4A-128
(May 29, 1969), 66 I.D. 179, 59-1 BCA par. 215, which considered a job site where the
material to be excavated consisted of glacial deposits.
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said that it did this, and whether it did is open to question. In reality,
-with the possible exception of Salt Creek, the: Government did not
make representations or provide information as to the subsurface
conditions that could be expected at the siphon sites. Statements in
the appellant's letters (Exhibits P-3 and 15b) are to this effect, and
the on-the-job conduct of Treco and its subcontractors did not correspond to that of a victim of misrepresentation.
For the siphon sites where cobbles and boulders are claimed to have
constituted a changed condition (again excluding Salt Creek) there
can be no recovery under the first category of the Changed Conditions clause, because the contract did not indicate what the subsurface conditions in the canyons and draws would be. The photographs
of excavated trenches at Salt Creek (Exhibits 31a through 31n) do
not show conditions of difficult excavation, and by no stretch of the
imagination could be said to depict rock excavation in the order of
75 percent (as testified to by Treco's manager), or even 50 percent.
Treco's timely claim of a changed condition at Salt Creek (boggy
ground) and receipt of payment for that condition without mention of
other claims must also be held against it. In July 1960,about two weeks
after the Government authorized payment for the conceded Salt Creek
changed condition, the appellant wrote a letter (Exhibit 15b) alleging
that the Bureau's drill log data was inadequate, that large rock had
been encountered, and that over-excavation had been required. Salt
Creek was not mentioned in that letter, although Park, Leon, Big and
Cottonwood were. Notwithstanding the cobbles and boulders in the
stream botton at Salt Creek, which should have been expected, and the
sloughing in the area. of saturated soil (the location of the conceded
changed condition) the appellant held the over-excavation down to
31.25percent. Treco's percentage of over-excavation at Park Creek was
almost twice as high, and at Grove Creek almost three times. There
has not been a submission of convincing or substantial evidence to
prove that ledge rock or boulders at Salt Creek should be considered
changed conditions under either category of Clause 4.
For Oak, Grove and Little Creeks, Treco's case is so weak that a
detailed discussion is not warranted. The appeal record will not support a determination that more than 25-30 percent of cobbles and
boulders was excavated at any of those three siphon sites. Treco's principal problem at LittleC reek was not with boulders or in excavating
the trench; instead, it was deterioration of the trench sides and subgrade, caused by water in the trench. This resulted from the appellant's
inefficient dewateriug operation.
This case, insofar as it concerns the siphon sites, boils down then
to (i) what happened at Park, Leon, Big and Cottonwood Creeks,
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(ii) whether the appellant before placing its bid should have checked
the general geological setting of the Southside Canal, and (iii) taking
into account the answers to the first two questions, whether a second
category (unanticipated) changed condition was encountered.
At Big Creek the excavated material at part of the outlet side of
the siphon was about 75 percent cobbles and boulders. There was not
enough earth mixed in at this point to hold the trench walls, and
sloughing of the walls was the result. This constituted, we believe, a
condition of an unusual nature, differing materially from those ordiliarily encountered and generally recognized as inhering in work of the
character provided in the contract (the second category test). In the
remainder of the Big Creek canyon and at Park, Leon and Cottonwood
the boulder and cobbles percentages may have run as high as 35 percent to 55 percent, but the appellant has not established that they
ran higher. To the geologist5 who from a review of available literature
and an observation of the site, realized that glacial tongues had moved
down those canyons, the cobbles and boulders were conditions that
should have been expected and were not unusual. The appellant's
expert, when he was asked about glacial action in a stream channel,
professed not to have knowledge in that "area of detailed geology."
He also stated that he "probably should. check with the geologist"
to learn how a cluster of boulders was produced.
Appellant's counsel asserts that a contractor is not charged with
the knowledge of a geologicalexpert, citing Urban Construction
Corporation, ASBCA No. 8792 (January 31, 1964), 1964 BOA par.
4082, as a decision in. which it is "noted that construction contractors

are not expected to retain geologic experts in the course of preparing
bids." The appeal in Urban arose under a contract for a 480-unit
housing project in Maine. The Government had made 242 borings
within the area where the houses were to be built. The decision contains
the following statement:
Plotting the top of rock contours using all of pertinent borings, as was done
by the Government consultant, then utilizing that data and the construction plans
to prepare rock volume estimates is the best method available in this case. Expert
opinion can differ in certain locations, as it did here, in determining rock topography from the.boring logs. For example, the Government consultant was able to
project the top of rock contours under areas below the bottoms of borings in
which no refusal was met, with reasonably accurate results. We are not persuaded, however, that construction contractors are required to have the expert
knowledge necessary to do this, or to hire consultants to do so on a housing
project.

A conclusion such as that quoted above cannot be taken as justification
for Treco's overlooking of the matter of the origin of the materials in
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the glaciated valleys, if in fact that matter was overlooked.'0 4 Treco's
letters show that its officialsbelieved that the logs were of little or no
help, since they state that conditions were indeterminate. The appeal
record indicates that if at the time of pre-bid activity Treco had obtained' the services of a soils engineer instead of those of a geological
expert, Treco would have found out that the area had been glaciated,
but probably would have been consulting with an individual who could
not provide reliable information about the effect of glacial action in
stream channels. There are a great many observable boulders in the
Southside Canal area and below that area, and Treco had more than
enough clues that basalt had been moved from outside of the project
area into that area and beyond. An adequate site investigation includes
the asking of questions about relevant matters not otherwise disclosed.
Petr oleum Tank Service, Inc. ASB CA No. 11043 (June 30,1966), 66-1
BCA par. 5674. The appellant in the circumstances of this case, must
be charged with the requirement of checking with a geologist or learning otherwise that in the project area there were canyons down which
glacial material had been: transported, and that such a happening
leaves a layer of unsorted debris along the sides of a canyon. Such
debris may contain a high percentage of cobbles and boulders- (a "very
high bouldery soil") .10
The relatively high rock excavation unit price bid by Treco, $2.25
per cubic yard, suggests that Treco in bidding realized that some of
the unclassified excavation- work would-be difficult. Tractor work of
the type performed by Brasier Bros. at Big Creek and Cottonwood
Creek in all probability would have held the over-excavation at the
inlet and center sections of Big Creek to or below the percentage
achieved by Brasier Bros. at Cottonwood Creek (20.86 Percent) -this
also would have been the case along the entire Park and Leon Creek
ptipe alignments. The Board's holding is, therefore, that Treco did not
encounter second category changed conditions at any of the siphon
sites other than the previously described section of theloutlet'side of
Big Creek.
We find also that' there was' no constructive change at the siphon
sites. In directing over-excavation in the siphon pipe trench bottoms,
in authorizing the obtaining of backfill from sources other than the
excavation, and, in reaching an agreement with the appellant on a
price for overhaul, the Government was merely following alternative
courses of action that were provided for in the specifications. During
104A contractor seeking to establish second category changed conditions should show not
only that the conditions were unexpected to him but also that they would have been
generally regarded as unexpected by others engaged in the same type of operations. J. A.
Terteling and Sones,Inc., IBCA-27 (December 31, 1957), 64 I.D. 466, 484, 57-2 BCA par.
1539.
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the time that the appellant was performing siphon trench excavation
work with its own forces in 1959,it did not express surprise or dismay
about placing a backfill cushi6n' in the bottoms of the trenches or
obtaining material from other sources. The overhaul price was established by agreement during Treco's first few months of construction
operations. It would seem that occurrences on the job as substantial
progress was made in 1959came very close to what Treco had expected.

Minor Struactures(Culverts, Chutes, etc.)
The minor structures were constructed on the benches in slope wash
material. The parties stipulated as to the conditions that were found
when excavation work was performed for the culverts, CHO turnouts,
overchutes, flumes, drainage inlets, and other minor structures that
were built along the canal..'06 When the material that actually was
excavated by Treco at the locations for minor structures -is compared
with the material shown on the nearest logs of exploration furnished
by the Government, no basis for allowance of a changed conditions
claim is found.
Photographic exhibits No. 39 through {5ialso undermine the claim
that changed conditions were found in the work at the minor structure
sites. Cobbles or boulders did not pose a construction problem at most
of those sites. Tie. appeal record does not show that the discovery of
cobbles and boulders at the twenty or so sites where this happened
was considered at the time by either party to be contrary to what the
Government had- indicated, or unusual. The contracting officer correctly denied the changed conditions claim as it concerns the minor
structure sites.
;
Conclusion
A changed condition was encountered on the outlet side of the Big
Creek siphon. As to that area the parties should negotiate for the
.equitable adjustment specified in Clause 4. Such negotiation should
take into account the stipulation received by the Board on July 25,
1966, which withdraws part of the appellant's claim because certain
work was perf ormed by Brasier Bros. Construction Co.
The remainder of the appeal is denied.
;
DEAN F. RATZMIAN,Chairman.

I CONCUR:

I CONCUR:

THOMAS M. DU-RSTON,

WILLIAM F. MCGRAW,Membet.

Deputy Chairzan.
"

Tr. 504-512
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ISSUANCE OF NONCOMPETITIVE OIL AND! GAS LEASES ON LANDS
WITHIN THE GEOLOGIC STRUCTURES OF PRODUCING OIL OR
GAS FIELDS
Oil and Gas Leases: Known Geological Structure
Land which becomes within the known geological structure' of a producing oil
or gas field before the actual issuance of a lease, even though it was not
within such a structure at the time when the offer for the lease was filed,
may not be leased noncompetitively.Oil and Gas Leases: Noncompetitive Leases
The filing of an offer for a noncompetitive lease creates no. vested rights in the
offeror, and, if lands embraced in the offer become within a known geological
structure of a producing oil or gas field after the filing of the offer but before
the issuance of a lease, the offer must be rejected and no preferential rights
will be conferred upon the offeror.
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SECRETARY OF THE INTERIOR.

SUBJECT:
'WITHIN

ISSUANCE OF NONCOMPETITIVE OIL AND GAS LEASES ON LANDS
THE GEOLOGIC STRUCTURES OF PRODUCING OIL; OR GAS FIELDS.

Section 17(b) of the Mineral Leasing Act of February 25, 1920, as
amended, 30 U.S.C. sec.226 (b) (1964), provides that "If the lands to be'
leased are within any, known geological structure of a producing oil
or gas field,-they shall be leased to the highest responsible qualified
bidder by competitive bidding * * Despite this unequivocal language, noncompetitive leases have been issued on lands which at the
time of issuance are within known geological structures of producing
fields, although it is conceded that such leases are issued only where
the structure becomes known between the filing of the offer for. the
lease and the issuance of the lease itself. This Departmental position
was expressed in George C. Vburnas, 56 I.D. 390, 393 (1938), where
it was stated:
*

*

*

Whether the lands involved in an application for an oil' or gas lease

are or are not within the known geologic structure of a producing oil field is
judged as of the time of the filing of the application. * * *

This position was followed in Macson Oil. Company, A-28970

1962).i
(July30,
Despite the fact. that

this interpretation has been followed by the
Department. for so many years, it is our opinion that: it is clearly
inconsistent with.the words of the statute and completely at variance
74 I.D. Nos. 9 & 10
2S1-746-67
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with. the Departmental interpretation of comparable provisions in
other sections of the Mineral Leasing Act, as amended and supplemented (30 U.S.C. secs. 181-287). Moreover, this interpretatiou

neces-_

sarily 'rests upon an assumption that a qualified person filing an offer
for a noncompetitive oil and gas lease thereby acquires a vested right
in the lands covered by the offer, but the Department and the courts
have consistently held that an offeror acquires no vested right. From
time to time in the past, the Departmental interpretation of section 17
with respect to the issuance of leases on lands found, after the filing
of an offer, 'to be within known structures has been questioned, but
no action has been taken to change it. We should delay no longer in
adopting the only proper interpretation of the statute so that we may
prevent both the further passage of windfalls to lease applicants and
further losses by the United States of money which should accrue to it
from competitive bidding.

I'
As we have pointed out, the statutory language of section 17(b)
is unequivocal. "If the lands to be leased are within any known
geological structure * * * they shall be leased * * * by competitive
bidding *
The ordinary reading of this provision would be that
once lands are known to be within the geological structure of a producing oil or gas field they are no longer subject to leasing except by
competitive bidding. The only possible exception to this rule would
seem to be where the applicant for a lease has a vested right to such a
lease. However, the courts and the Department have always held that
the filing of an offer for a noncompetitive oil and gas lease does not
grant the offeror any vested right. In Haley v. Seaton, 281 F. 2d. 620,
624 (D.C. Cir. 1960), the court said that "mere application for leases
granted no vested rights in Haley." Other cases in which the courts
have held that an offer creates no vested right in. the offeror include
United States cmrel. Roughton v. Ickes, 01 F. 2d. 248 (D.C. Cir.
1938), and Dunn v. Iekes, 115 F. 2d. 36 (D.C. Cir. 1940), ert. den.
311 U.S. 698 (1940). Except for giving this very favorable treatment
to offerors with respect to lands found to be on the known geologic
structure of a producing field after the filing of an offer, the Department has' consistently held to this view that the filing of an offer grants
no vested right. An of eror is merely assured of a preferential right to
a noncompetitive lease if such a lease should be issued.
Pending offers have always been held to be subject to any statutory
amendments 'enacted between the filing of the offer and the issuance
of the lease. The Department took this position in Harold Ladd Pierce
69 I.D. 14 (1962), with respect to the Mineral Leasing Act Revision of
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September 2, 1960 (74 Stat. 781). Even though section 8 of the Min-

eral Leasing Act Revision provided that"No amiefidmentmade by this
Act shall affect*4
any valid right in existence 'r the effective date of
the Mineral Leasing Act Revision of 1960," the Department held that
a lease issu&T-after.September 2,1960, on ahoffet filed on June 9,1959,

was subject to all the provisions of the Mineral Leasing Act Re-visionl.
A similar position was taken by. the Department with respect to
amendments made by the Act of July 29, 1954: (68 Stat. 583),. in
United Manufacturing

Comrypany et a., 65 .11. 106 (1958). On page

110 of that casethe Department stated:
***the
Department has consistently held that an applicant for a noncompetitive ease acquires no vested right to a lease by the filing of an appliato
but. only an inchoate right to receive a lease over a later applicant, - if the
Secretary in his discretion decides to lease the land.***

The Department does not hesitate to'withidraw lands embraced in a,
pending offer, and in such a case the offeror receives no lease and no

compensation f or his unsuccessful offer. In the case of Hi. T'. Rimr, III,
A-28678 (November 2, 1961), the Department held that. an oil and
gas offer may properly be rejected where, the land embraced in the
offer was selected by the State of Alaska after the filing of the, offer
and no compensation, was given to the offeror. Since a lease offer,

being merely an inc'hoate right, is subject to every other change in the
status of the land sought, it is anomalous that it is not subject to subsequent determinations that the land is on a known gyeologfic.
structure.

With respect to other minerals such as potassium and cal, the
Mineral Leasing Act provides for prospecting' permits which ' have
mrany of the characteristics of the noncompetitive lease'issued fr oil
and gas. In regard to potassium it is provided that "lands knowi to
contain valuable deposits" shall be subject to leases issued through
competitive bidding, 30 U.S.C. sec. 2983(1964), while'a prospectig
permit may be granted to the first applicant for land niot'kndwn to
contain Potassium

3 U.S.C. sec. 281 (964). In Sdawyer Petobleum.il

Ootp'any, H. Byron Mock, 70 I.D. 9 (1963), the Department rejected
Mr. Mock's application for a otassium prospecting permit on the
grounds that the land had bome. "known to cntain valuable de:Posits." after the filing of his application for a permit but before a
'prmit had been, issued.
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Similarly, in Clanude
P. HeineP,70 I.D. 149 (1963), the Department
rejected Mr. Heiner's application for a coal prospecting permit on the
ground that, subsequent to the filing of his application for a permit, the
land became known to contain coal.
Comparable positions are taken by the Department with respect to
other minerals under the Mineral Leasing Act. Only with respect to
oil and gas has the subsequent determination that the land is known
to be valuable not, denied the applicant a noncompetitive lease or
permit.
.

z~~~~~~~~~11

Since the practice of issuing noncompetitive leases on land embraced
in geological structures

of producing oil or gas fields which become

known after the filing of a lease is inconsistent with the specific words
of the statute, with the Departmental interpretation of comparable
provisions relating to other minerals, and with the Departmental and
judicial recognition that the filing of an offer creates no vested right
in the offeror, the only justification for, the existing practice is Long
standing administrative practice.
Long standing administrative practice never serves to excuse a
'departure from the strict letter of the law. Nevertheless, since it is
certain to be raised by those opposed to the correct interpretation,
it would be wise to consider how this practice began.
Noncompetitive leases were first authorized when the Mineral Leasing Act was amended by the Act of August 21, 1935 (49 Stat. 674).
'Prior to that amendment, section 13 provided for the issuance of per-nits giving permittees exclusive rights to prospect for oil and gag on
lands which "are not within any known geological structure of a producing oil or gas field * * *." At the time of the 1935 amendment, prospecting permits were issued for land on a known geological structure
where the structure became known after the filing of an application but
before the issuance of the permit. Since the noncompetitive lease under
section 17 was generally regarded as the successor of the prospecting
permit under section 13, the same practice was adopted for the lease
and has been followed since.

We must, therefore, look back to those days before 1935when permits
were authorized, to determine how this unfortunate practice originated.
Here we discover that this has not always been the rule. When Secretary Payne issued Regulations in 1920, he provided in the Appendix
of Circular No. 672 (as amended to October 29, 1920), "Oil and Gas
bRegulations"(47 L.D. 437,466):
PENDING APPLICATION FOR PERMIT, LAND D-ESIGNATED AS: OIL
STRUCTURE-Where after application under section 1 Ifor a..permit and before

permit is granted the land is designated as within the structure of a producing
oil or gas field, permit can not be allowed.
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With the change of administration on March 4, 1921, Mr. Albert
Fall became Secretary of the Interior. On April 23, 1921, Secretary
Fall reversed this position by Instructions printed in 48 L.D. 98. To
justify this reversal, he likened the filing of an offer for an oil and gas
prospecting permit to the filing of a homestead application and the performance by the entryman of all acts necessary to complete his application. However, this is quite a different matter, since in the homestead
situation an entryman is deemed to have earned equitable title, and
the Department's subsequent action is merely ministerial. The position
of an applicant for an oil and gas prospecting permit or noncompetitive lease is in no way similar. Pursuant to the statute, the Secretary
has always retained the discretion to refuse to grant a permit or lease.
All the offerer has is a preferential right to a permit or noncompetitive
lease if one should be issued. He has no vested right to have such a
permit or lease issued.

It should be noted that prior to the act of July 17, 1914 (38 Stat.
509), a homestead applicant lost all rights to the land embraced in
his homestead entry whenever it was shown to be mineral land before
he had acquired a vested right in that land. Diamond Coal and Coke
Co. v. United States, 233 U.S. 236, (1914) ; Leonard v. Lennox, 181 Fed.
760, 763 (8th Cir. 1910) ; Jones v. Driver, 15 L.D. 514 (1892).

Since the 1914 Act an entryman has been able to acquire title to his
homestead by agreeing to a waiver of minerals under that statute, but
the rule is still essentially the same, namely, that he may lose all rights
to an unrestricted patent if, at any time prior to his acquisition of a
vested right to such a patent, the land should be held to be valuable
for minerals. Cleveland Johnson (On Rehearing), 48 L.D. 18 (1921).
Similarly, it has been held that the time of determining whether land
covered by a railroad land grant statutewas mineral landwas the time
when the Department passed upon the issuance of a patent to that land.
Until the railroad company's rights became vested, a determination
that land was mineral would deny the land to the company. Barden v.
Northern

Pacifc RR. Co., 154 U.S. 288 (1894) ; Burke v. Southern

Pacifc RR. Co., 234 U.S. 669 (1914); United States v. Southern Pacific Co., 251 U.S.
(1919); Cowiell v. Lacqmers, 21 Fed. 200, 206
(C.C., D. Cal. 1884); Central, Pacific RR. Co. v. Valentine, 11 L.D.
238 (1890).

In other words, at the time of Secretary Fall's action (as well as at
the present time) it was quite customary for a mineral determination1
to terminate an application at any time, prior to the applicant's ae
quisition of a vested right. As we pointed out above, the courts have

290

DECISIONS

OF THE

DEPARTMENT

OF THE

INTERIOR

[74JI.D.

consistently held that the filing of an oil and gas lease offer creates
no vested right. Consequently, there was no logical basis for Secretary
Fall's action in 1921,and there is none for adhering to his interpretation today.

IV
Because the IDepartment's present practice is contrary to the statute,
it must be immediately changed. We have enclosed a proposed amendment to the regulations which embodies the proper interpretation, and
we request that you approve it. Since this interpretation is required
by law, it would be improper to publish it as proposed rulemaking,
and we have, therefore, prepared the amendment to be effective immediately upon publication. While we recommend that the new interpretation be made immediately effective as far as pending offers are
concerned, we do not' propose to act against leases issued in the past
in accordance with the mistaken policy. Precedent for taking no action
against such leases is found in Franco Western Oil Co. (Supp.) 65
I.D. 427 (1958).
FRANxK

J. BARRY,

Solicitor.
UNITED STATES
DEPARTMENT OF THE INTERIOR
WASHINGTON
CODE OF FEDIERAL REGULATIONS

TITLE 43-PUBLIC

LANDS: INTERIOR

CHAPTER II BUREAU OF LAND MANAGEMENT, DEPARTMENT

OF THE INTERIOR
SUBCHAPTER

B-LAND

TENURE MANAGEMENT

(2000)

[CIRCULAR 2231]
PART 3120-OIL
AND GAS
SUBPART 3122-ISSUANCE
OF LEASES.
SUBPART 3123-NONCOMPETITIVE
LEASES
Oil and Gas Leases on 'Known Geological Structures of Producing Oil or
Gas Fields

Section 17(b). of the. Mineral Leasing Act of February 25, 1920,as
amended 30 U.S.C. sec. 226(b) (1964), provides that "If the lands
to be leased are within-any known geological structure of a producing
oil or gas field, they shall be 'leased to the' highest responsible qualified

bidder by competitive bidding * * *." It has been erroneously assumed
that, if the lands embraced in an offer for a noncompetitive lease are
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September

not within the known geological structure of a producing oil or gas
field at the time when the offer is filed, a noncompetitive lease may be

issued even though the lands have become within such a structure
before the lease is issued. Since the statutory requirement quoted above
is not qualified in any way, it is clearly unlawful to issue a noncompetitive lease for land which at the moment of issuance is within the
known geological structure 6f a producing oil or gas field. Accordingly,
43 CFR 3122.1(a) and 43 CFR 3123.3(c) are hereby amended to make
it absolutely clear that no noncompetitive lease may be issued for lands
which are at that time within the known geological structure of a producing oil or gas field.
Since the amendments merely put into the regulations a statutory
requirement which may be modifiedonly by congressional action, notice
and public procedure thereon are deemed unnecessary, and these
amendments will become effective upon publication in the Federal
Registezr. They will be applicable to all offers pending at the time of
publication, but will not be applied retroactively to leases already
issued.

1. The second sentence of 3122.1(a) is amended to read as follows:
"When land is within the known geologic structure of a producing oil
or gas field prior to the actual issuance of a lease, it may be leased only
by competitive bidding and in units, of not more than 640 acres to. the
highest responsible qualified bidder at a royalty of not less than 1/2
percent."
2. A new subsection ()

is added to 3123.3 as follows:

"(c) If, after the filing of an offer for a noncompetitive lease and before
the issuance of a lease pursuant to that offer, the land embraced in the
offer becomes within a known geological structure of a producing oil

or gas field, the offer will be rejected and will afford the offeror no

priority."
STEWART.L. IDALL,

:Septenber 5, 1967:

0

Secretaryof theInterior.
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STATES
V.

ROBERT E. ANDERSON, JR. ET AL.

A-28260 (SUPP.)

Decided October 18, 1967

Mining Claims: Discovery
To satisfy the requirement for discovery on mining claims located for
perlite, it must be shown, in addition to the fact that there is a reasonable
prospect that the perlite can be mined, transported from the mine to the
shipping point, screened and crushed and sold at a price which would yield
a profit,that there is an existing demand for the crushed product and that
a reasonably prudent man would be justified in expending his time and effort
in his attempt to capture a share of the existing market.

Mining Claims: Determination of Validity-Mining

Claims: Discovery

Where it has been shown as to a number of mining claims located for
perlite, and for which applications for patents have been filed, that the
amount of the deposits on the claims is excessively large in relation to the
market that exists, only those claims can be found valid which by reason
of location and volume and quality of deposits would make the most feasible
mining operation and have a reasonable prospect of success; the remaining
claims must be held invalid for lack of discovery.
SUPPLEMENTAL DECISION

On February 20, 1963,the Department remanded for further hearing four contests involving 16 placer mining claims. That decision
(United States v. Robert E. Anderson, Jr., et at, A-28260) recited
that applications for mineral patents covering 14 of the claims, located
within the limits of the Santa Fe National Forest, were filed on October 15, 1953; that applications for patents on the other two claims,
located on the public domain, were filed on April 15, 1954; 2 and that
contests were brought against the claims in January 1957 on the
ground, among others, that valid discoveries of minerals had not been
made within the limits of the claims. The decision referred to the fact
that the hearing examiner, by decisions of May 29, 1958, and June 9,
1958,had rejected the patent applications and that the Acting Director,
Bureau of Land Management, in his decision of August 26, 1959,had
not only affirmed the action of the hearing examiner in rejecting the
patent applications but had declared the claims to be null and void.
a Contestees in Contest Nos. 49 and 50 are: Robert E. Anderson, Jr., and M. B. Anderson, individually and as heirs at law of B. D. Anderson, deceased, Louise Parrish Anderson,
B. P. Chapman, Jr., Virginia H. Chapman, John A. Wood and Helen S. Wood.
2 Contestees In Contest No. 54 are: Robert B. Anderson, Jr., Dexter H. Reynolds, Susie C.
Reynolds, E. P. Chapman, Jr., Virginia H. Chapman, John A. Wood and Helen S. Wood.
Robert E. Anderson, Jr., is the sole contestee in Contest No. 55.
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The premise of those decisions was the same, that the evidence produced at the hearings did not show that the perlite deposits on the
claims met the test of marketability because there was no showing of
a present demand for perlite from the claims.
The Department found that the testimony on an important phase
of the case, namely, the cost of hauling the perlite found on the claims
to the proposed shipping point at Domingo, New Mexico, was so vague
and uncertain that it was impossible to reach a sound conclusion as to
whether the perlite on these claims is marketable. The Department
pointed out that the testimony of the contestant's witnesses was conflicting on even the most basic issue of the distance by road from the
claims to the shipping point and that their testimony as to the necessity for and cost of road building and road maintenance was nothing
more than the witnesses' opinion on such matters, with nothing in the
way of facts to show the basis for their opinions, and that the testimony of the contestees' witnesses to the effect that the cost of transporting the perlite to the shipping point would leave a small profit
from the operation and thus meet the prudent man test of the mining
laws was unconvincing. Therefore, the case was remanded for a second
hearing, the hearing to be limited to the question of the cost of transporting the material from the claims to Domingo. The hearing examiner was instructed to evaluate the testimony introduced to determine
whether, in the light of that testimony and in the light of Solicitor's
Opivion, M-36642, 69 I.D. 145 (1962), any change was warranted in
his ultimate conclusion that valid discoveries have not been made on
the 16 claims involved.
The Solicitor's Opinion referred to discussed the "marketability
rule" as applied to the law of discovery under the mining laws. It concluded that there is no basis for making any change in the test which
the Department applies to mining claims in determining whether there
has been a valid discovery. It found that the prudent man test applied
by the Department is based on the statutory requirement that only
"valuable mineral deposits" may be located and it reiterated the accepted interpretation of a valuable mineral deposit as one the discovery of which would justify a man of ordinary prudence in the
further expenditure of time and money with a reasonable prospect
of successin the effort to develop a paying mine.'
The opinion pointed out that marketability is but one aspect of the
'Set forth by the Department in Castle v. Womble, 19 L.D. 455 (1894), approved by the
United States Supreme Cout in Chrisman v. Miller, 197 T.S. 313 (1905), and reaffirmed in
Best v. Humboldt Placer Mining o., 371 U.S. 334 (1963).
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test, since a prudent man would not be justified in developing a mineral
deposit if the extracted minerals were not marketable. It stated that,
while an intrinsically valuable mineral is by its very nature deemed.
marketable and merely showing the nature of the mineral usually
meets the test of marketability, in the case of nonmetallic minerals
found in a great many places application of the prudent man test requires that a market for the mineral be shown by the locator. The
opinion also stated that when a nonmetallic mineral is not of extremely wide occurrence and when a general demand for that mineral
exists, it may be enough, instead of showing an actually existing market for the product of that particular mine., to show that a general
market for the substance exists of a type which a reasonably prudent
man would be justified in regarding as one in which he could dispose S
of those products. The opinion stressed that each case must be judged
on its own facts.

The second hearing called for by the decision of February 20,19639
was held on September 18 and 19, 1963, and, on June 30, 1964, the

hearing examiner rendered his second decision on these claims.
The hearing examiner recited certain stipulations entered into by
the parties, including one that the parties, in discussing costs, would-be
referring to present costs. After reviewing the evidence presented at
the second hearing, the hearing examiner included in his decision a
comparative summary of the estimates of the parties as to the cost of
transporting the perlite from the claims to the proposed shipping
point. This summary shows that the contestant estimated that the
transportation cost per ton, including hauling cost and road construction and road maintenance, would be $2.29 from the Canovas claims,
those located in the national forest, and $1.60 from the other two
claims, located some six miles nearer to Domingo, while the contestees
estimated the cost per ton from the Canovas claims at $1.76and from.
the other two claims at $1.55.4The examiner noted a difference of 53
cents per ton between the two estimates covering the Canovas haul
but attributed the difference not only to the difference in type of haul
road, construction, and maintenance, but also to the method of estimating direct hauling costs. He pointed out that the contestant contemplates the construction and maintenance of a haul road of a more
permanent type than the road contemplated by the contesteesbut noted
the contestees' insistence that the road which they proposed to build
and maintain would be adequate for the purpose.
The examiner determined that the two estimates were sufficiently
comparable, taking into account the fact that estimators often differ
The estimates were based on hauling 50,000 tons per year and on amortization of the
road construction and maintenance costs over a 20-year period.
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in opinion as to particular items making up an estimate. He reached
the conclusion that the cost per ton of transporting the perlite from
the Canovas claims to the proposed shipping point would be approximately $2.He determined that with this cost figure for hauling perlite
and with the estimate by the contestant at the first hearing as to the
cost of mining and screening the perlite, $2.50 and $2.25 per ton, respectively, a total ,cost of $6.75 per ton, the contestees could make a
profit, based on the 1956 selling price for perlite, which was $8 per

ton.
However, after discussing the Solicitor's Opinion of 1992,supra, he
concluded, from a consideration of the entire record, that while there is
a general market for perlite any demand for perlite has been adequately
supplied by existing facilities and that the evidence presented is insufficient to show, clearly and unequivocally, that a general market
for the perlite from the subject claims exists of the type which a rea-'
sonably prudent man would be justified in regarding as one in which
he could dispose of the perlite from these claims. He stated:
In the absence of such general market, no outlet appears for disposing of the
perlite from the subject claims and there would be no incentive or purpose in
mining, removing and transporting said perlite from these claims.

He concluded that the requirements of the marketability rule as
applied to the law of discovery under the mining laws have not been
adequately satisfied with respect to the perlite within any of the subject mining claims and that the claims are null and void for lack of
such discovery.
The contestees appealed to the Director, Bureau of Land Management, from the hearing examiner's decision of June 30, 1964. Thereafter, they requested that jurisdiction over the appeal be exercised by
the Secretary of the Interior. By letter dated November 4, 1964, the
attorneys for the contestees were notified that the Secretary would
assume jurisdiction.
At the outset one contention by the contestees should be disposed
of. This is the argument that because the case was remanded for a second hearing solely on the issue of transportation costs the Department
must have found in contestees' favor ini all other factors relating to
marketability of the perlite from the claims. This is not so. At the first
hearing there was a great deal of testimony on road and other haulage
costs. Because of the stress placed on the issue of transportation costs,
the fact that the case could turn on it, and the probability that positive
and definite evidence could'be developed on the issue, it was believed
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desirable to secure comprehensive and specific evidence on the ques-

tion. This might render unnecessary consideration of other factors
relating to marketability which are not as susceptible of definite
proof. Consequently, the examiner was not precluded, in view of his
findings as to transportation costs, from considering other factors
relating to marketability.
The contestees contend that the hearing examiner was in error in
holding that no discovery has been made on those claims after admitting that the evidence in the record shows that the perlite is of
commercial quality and quantity, that there is a general market for
perlite, and that perlite from these claims can be mined, transported,
screened and sold at a price which would show a profit from the
operation. They contend that his decision was based on the erroneous:
premise that while there is a general market for perlite, there is only
a prospective demand for the perlite from these claims and that
in the absence of a clear and unequivocal showing of a general market
for the perlite from those claims, no outlet appears for disposing of
the perlite. They contend that the hearing examiner misapplied the
Solicitor's Opinion in that he, in effect, equated perlite with sand and
gravel. They contend that perlite is not a mineral of extremely wide
occurrence and that they have shown that a general market for perlite
exists and that they are justified in regarding that market as one in
which they could compete.
The contestant, urging that the hearing examiner's decision be upheld, denies that the hearing examiner made all of the admissions
which the contestees attribute to him or that he misapplied the
Solicitor's Opinion. It contends that the hearing examiner did not
find that the subject deposits could be operated at a profit but, instead,
in referring to the single viewpoint of profit, the examiner found that
material from the subject deposits could be transported to the proposed shipping point at a cost less than the $8 per ton average selling
price for perlite in 1956. It contends that he did not find and the
evidence will not support a finding that the subject deposits could, in
fact, be sold in the general market at $8 per ton. Contestant also points
to the fact that the cost per ton mile for hauling the perlite from the
claims to the shipping point does not take into consideration the fact
that between the dates of the first and second hearings the Rio Grande
Bridge was completed at a cost of $201,000and that the cost of this
bridge should be included, to determine the transportation cost at the
time of the original hearing. Considering this cost, the contestant says,
the actual cost of the mining, extracting and transportation of the
deposits would be $9.58 per ton for the Canovas claims and $8.72 per
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*tonfor the other two claims, which the contestant says is in excess of
the market price.
We are dealing here with perlite, which is "a rock of volcanic origin
containing silica and chemically bound water and perhaps gases and
hen rapidly heated to a suitable temperature in
other liquids that, wv
-its softening range, undergoes great expansion because of volatilization within the softened mass of the gases and/or liquids. * * *
From a virtual unknown in the commercial world in 1946,perlite had
become by 1953 an annual $10 million industry.

s

"When crude perlite is crushed, sized, and heated quickly to its
softening temperature, entrapped water is converted to steam, suddenly 'popping' the fragments into particles of fluffy glass foam and
transforming this rock into a commercial commodity with important
uses in the construction industry."
While very little information had been published on the reserves of
perlite in the United States at the time the first hearings' on these
claims was held, a Geological Survey bulletin introduced in evidence
stated that while miore exploratory work was necessary before a
reasonable estimate of reserves could be given nevertheless estimates
published-by a few companies showed extensive reserves. The bulletin

mentions specific deposits in the various Western States estimated to
contain many millions of tons and states that a deposit in Napa
County, California, where quarrying was started in 1951, is said to
contain 125 million tons. 7

It is known that extensive perlite resources occur in Arizona, California, Nevada, New Mexico, Oregon, Utah, and, to a lesser extent,
in other Western States. While no comprehensive estimate of reserves
is available, the total reserves of usable perlite are adequate for any
foreseeable future needs. However, discovery of areas in the eastern
iUnited
States favorable as new Sources seems unlikely.8

Thus, it may be said that, at least since 1946, a perlite deposit may
be a valuable mineral deposit within the meaning of the mining laws,
since,a commercial use for the rock has been found. However, although
it is not of extremely wide occurrence geographically, apparently
perlite exists in the United States in such quantities as to far exceed
any reasonably foreseeable demand therefor.
5Perlite, Mineral Facts and Problems, Bulletin 556, Bureau of Mines (1956), p. 595.
Perlite, Mineral Facts and Problems, Bulletin 585, Bureau of Mines (1960), p. 551.
I Perlite Resources of the United States, Geological Survey Bulletin 1027-1 (1956), p. 392
(Contestant's Exhibit A).
'IPerlite, Mineral Facts and Problems, supra note 6, p. 586.
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While there is a general market for crude perlite, this market apparently exists only for the product after it has been screened and
crushed. The demand for crude perlite is limited by the uses which
have been found for the expanded product. Although many expanders
of perlite have their own sources of supply, all expanders apparently
buy crude perlite only after it has come through the screening and
crushing operation. Thus, an essential part of any perlite mining
operation consists of the plant and equipment required to handle the
perlite from the time it leaves the claim until it is ready to load into
freight cars.
In such a situation, whether a particular mining claim located for
perlite contains a valuable mineral deposit within the meaning of the
mining laws depends upon whether there is a reasonable prospect that
the perlite on that claim can be mined, transported, crushed, and sold
in the existing market at a profit. Furthermore, although in the case
of perlite a mining claimant, in order to obtain a patent, need not,
necessarily show that there is an existing market for the product of
his claim'n,such a claimant must show that he is justified in his belief
that he can dispose of the product of his claim in the existing market
at a profit.9 See Solicitor's Opinion, supra.
Whether this standard has been met is not easy to determine in
light of the facts in this case.
First, there is the question of the physical location of the claims and
the huge amounts of mineral they contain. We have two groups of
In a recent case the Department reexamined the relation between profit and discovery in
the validation of mining claims and stated:
"The requirement that a claimant with a low-grade deposit show that he can make a
profit does not mean either that profit must be proved as a certainty or that it must be
established as a present fact. The evidence need only support the conclusion that a person.
of ordinary prudence would risk his labor and means with a reasonable expectation of
developing a valuable mine.
The contestee asserts that to allow the Government to prevail 'would mean that for all
practical purposes, this great ore deposit
* * would be locked in the ground forever.'
(Answer Brief of Contestee-Appellee, p. 101). On the contrary, the rule we apply here
insures only [that] the public lands of the United States are not placed in private hands
to be no longer available for disposition or use for public purposes.
We conclude that the record must contain evidence of probable costs of extracting,
processing, and transporting the mineral product for comparison with the price for which
it can be sold. These facts need not be proved to a certainty but the evidence must be of
such character taken with all the other evidence to satisfy the Secretary that a person of
ordinary prudence would probably make a profit from his investment of labor and capital.
As the Department pointed out long ago:
'[T]he mineral deposit must be a "valuable" one; such a mineral deposit as can probably
be worked profitably; for otherwise, there would be no inducement or incentive for the
mineral claimant to remove the minerals from the ground and place the same in the market,
the evident intent and purpose of the mining laws.' Cataract Cold Mining Company et .,
43 LD. 248, 254 (1914)." UnitedStates v. Ntm Jerseft Zinci Company, 74 I.D. 191, 196

(1967).
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claims, 14 in one group covering approximately 2,165,acres of land in
a national forest and 2 in the other group covering 200 acres of public
domain land, containing, according to the testimony of the contestees,
over twenty-five million tons of commercial grade perlite (1957 Tr. 213,
363). 0 The extent of the haul from the claims in the national forest
to Domingo has been established at 24.3 miles, or 26 miles if extended
to the center of the claims. The haul from the other two claims would be
18.3 miles.

Next we note that the roads and plants necessary to mine, transport,
and process the perlite for market are not yet in existence.The proposal
under which these claims would be developed into paying mines ineludes the construction and maintenance of suitable roads and the
building of a crushing plant in Domingo by the side of the railroad.
The roads were not at the time of the hearings in suitable condition to
permit an economic haul of the material to Domingo. It is only after
a vast amount of work is done on the realignment and improvement of
existing roads that, with constant maintenance, it is estimated that
the cost of haulage would be such as would show a profit from the operation provided 50,000 tons of perlite per year were disposed of. Although the claimants intend to build the crushing plant at an estimated
cost of $200,000,the design for the plant had not, at the time of the
original hearing, been agreed upon. This was because, according to the
testimony introduced by the contestees:
Now, in making a properly sized product it is not simply a question of screening
and having the proper amount between sieves in your final product. If you don't
crush-properly you are very likely to wind up; with large amounts of unusable
material in one or more size fractions.. So that after determining the products
which you wish and the proper proportion and ratio it becomes necessary to
adapt your crushing procedure to produce as closely as possible to proper proportions throughout the size ranges, and we believe that if we build a plant
capable of producing plaster and concrete aggregate feeds, that we might well
find, as the new markets develop, that very major structural changes would be
required to produce the. proper material for the new markets, and while we
were certain that we could absorb a profitable segment of present markets, we
felt it was only sound business to develop what we believe will be larger markets
prior to actual installation of the plant. (1957 Tr. 192-193).

Other testimony offered by the contestees indicates that the claimants, once patents issue, "propose to aggressively bring the mines to
production and to construct the necessary facilities to effectuat that
a"1957 Tr., is used to designate the transcript of hearing in 1957 in Contests Nos. 49
and 50. A much briefer second hearing was held immediately thereafter in Contests Nos. 54
and 55. The transcript of that hearing will be referred to as "1957 Tr., Contests Nos. 54
and

55."

:

1.

I

\
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and * * * are ready, willing and able to do whatever is required to
that end" and that it might cost roughly in the neighborhood of. $800,000"to get this operation into economic exploitation"

Xaccomplish

(1957 Tr. 273, 274, 381).

Finally, the contestees rely not only on the existing market for
perlite to justify their claims, but predicate their. computations on a
growing market for the existing uses of perlite and the development
of new uses.

Evidence introduced at the hearings was that the total demand for
*crude perlite in 1956 was in the neighborhood of 310,000 tons, an
increase over the 1955 figure of about 15 percent, and the increase in
demand for crude perlite for 1957 was estimated to be about 12

1
percent.

i

. The claimants-estimated that they would produce 60,000 tons in
their first year of operation and 104,000tons in the second year and,
although they. realized that their estimate of the amount of perlite
: which would be processed in the crushing plant in the first year of
its operation would be just under 1/5of the total demand and their
production for the second year of operation would be somewhat more
than 1/3 of the total national market, they expressed the opinion, that,
E with the research still going on in the field of perlite use, they could
capture a substantial part not only of the present market but of the
market to be developed in the future (1957 Tr. 242-244).
One of the contestees' witnesses stated further that the proposed
plant would "produce products which are not now on the market,
and while we would obviously attempt to secure a certain portion of
the established markets for plaster aggregate and concrete aggregate,
i which are the bulk of use at this time, the purpose after all, of the
research which has been carried out for the account of Peerless Oil
and Gas Company, has been to try to look ahead to the future to see
11This estimate of increased demand was not realized. The Bureau of Mines figures for
the year 1957 show that the amount of crude perlite sold in that year was only 301,000
tons. In 1058, the total amount sold dropped to 292,00.0tons. See Bureau of Mines Bulletin
585 (fn. 6).
The 1963 Minerals Yearbook of the Bureau of Mines, Vol. 1, contains a table of crude
and expanded perlite produced and sold or used by producers in the United States. This
table shows that the 1954-58 average of crude perlite sold and used was 282,000 tons. The
table also shows that the total quantity sold and used reached a high of 325,000 tons in
1959. In the following year it dropped to 312,000 tons and in 1961 to 310,000 tons. In 1962
it increased to 320,000 tons and in 1963 it again reached the 1959 high of 325,000 tons. The
quantity of crude perlite mined is shown by this same table to have reached a high of 443,000
tons in 1959 and to have decreased from then to 404,000 tons in 1963. In 1963 the average
value of crude perlite crushed, cleaned, and sized, f.o.b. producer's plant, sold to expanders
was $8.05 per short ton, compared with $8.14 in 1962.
The 1965 Minerals Yearbook, Vol. 1, carries a similar table and shows that the total
quantity of crude perlite used and sold was 350,000 tons in. 1964 and 392,,000.tons in 1965,
that the quantity of crude perlite mined was 427,000 tons in 1964 and 502,000 tons in 1965.
The average value of perlite was $8.74 in 1964 and dropped to $7.49 in 1965.
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what our chances are for new commodities. -Those commodities, we

believe, will. command prices somewhat higher than the existing
average price
(1957 Tr. 368).
It is not enough to justify the issuance of patents to these 16 claims
to show that a demand. for. the products of these claims may be de-

veloped in the future. What must be shown is that at the present time
there isi an existing market and that there is a reasonable justification
for believing that the product of each claim can be disposed of in
that market at a profit.
Have the contestees made such a showing? It is plain that there is
now an existing market for crude perlite and that the market increased
to some extent in the years between the first and second hearing and
has grown even more since then. Thus, the contestees' expectations,
while somewhat roseate, were not entirely visionary. Along with the
increase in productions there occurred, as shown in the llinerals
Yearbooks of the Bureau of Mines of this Department, an increase
in the number of companies operating perlite mines and the number
of mines in production. From 11 companies operating 14 mines in
1955, the number has grown to 17 companies operating 18 mines in
1965. New Mexico was by far the largest producing state, amassing
84 percent of total production in 1965bas compared to 44 percent
inl 1955

:

The Minerals Yearbooks note that several new: mines and mills
have been placed in operation. In 1958, for example, a mine and mill
near. Tres Piedras, Taos County, New Mexico, began to process 250
tons per eight hour shift. The article remarks that this was the third
plant established in the area. In-the same year Johns-Manville Corporation of New York acquired all the stock of F.-E. Schindler and Co.,
which owned and operated, the report says, the largest perlite mines
and mills at No Agua, New Mexico.
According to the 1962 survey, a new perlite processing plant was
being tested at Magdalena, New Mexico, with a crushing and screening capacity of 250 tons per day. In 1961, however, the Great Lakes
Carbon Corporation closed its plant at Socorro, New Mexico.
There is nothing in the record to indicate that the perlite deposits
on contestees' mining claims suffer any particular

and specific dis-

advantages which would render their exploitation markedly less likely
of successthan others in New Mexico.
These statistics demonstrate, it seems to us, that although perlite
mining and processing did not offer a sudden and spectacular pathway to success,it did and does offer an opportunity for the investment
of labor and capital with a reasonable prospect that the mineral pro284-746-67

2
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duced can be disposed of in the market at a profit, assuming, of course,
that the costs are not excessive.
In this case, in view of the costs found by the hearing examiner
and not seriously disputed by the contestant, it would appear theoretically that there is a reasonable prospect that some of the perlite
from contestees' claims could be marketed at a profit. It does not
follow, however, that a valid discovery can be said to have been
made on all the claims. The difficulty arises from the great disproportion between the production planned by the contestees, assuming
it could be marketed successfully, and the reserves of perlite in the
claims.

To be more specific, the claimants are applying for patents to
over 2,300 acres of land containing at least 25 million tons of perlite.
At the rate of 392,000tons of perlite per year, which is the highest
annual amount sold through 1965 (see footnote 11), the claims could
supply the total national demand for over 63 years. However, the
claimants have estimated operating costs based on production at the
rate of 104,000tons, beginning with the second year (1957 Tr. 243). At
this rate there is enough perlite on the claims for 240 years of-operation.
When it was pointed out to the claimants that 104,000tons represented
over one-third of the national production and consumption for 1956,
they seemed to concede that they could not capture that extent of the
market from existing producers but only part of it, the remainder of
their production going to satisfy anticipated increased demand (1957
Tr. 243).
If a patent were to issue for all the claims, it is extremely unlikely
that the claimants would, or could economically, exploit most of them
*.foryears to come. The result would be that instead of fostering the
development of mineral resources a patent. would merely place public
:lands in private hands and make them no longer available for other
disposition or public use.
Essentially the same situation,: involving the fact that only some
of the mineral deposits could be marketed from claims in an area
"in which: there was a tremendous number of similar deposits, was
discussed in a recent case. In affirming a Departmental

decision hold-

ing certain- sand and gravel claims invalid, the court first remarked
that there were in excess of 800 sand and'gravel claims encompassing
100,000or more acres in the Las Vegas area and then said:
If we were to' judge the case solely on the basis of the conflicting evidence
bearing upon the theoretical marketability of the sand and gravel from the
Bradford Claims, we would be inclined to agree with the Hearings Officer
rather than the Secretary * . But the record discloses a situation where,
if the Bradford Claims could be sustained on the hypothetical and speculative
opinion evidence relied upon by the plaintiffs, each of the claims in the valley
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comprising over 100,000 acres might be separately validated on the same sort
of theoretical evidence. The end result would be that 100,000 acres of public
lands would have been patented as valuable for mining, where it is evident and
shown by the record that not more than one percent of the material might
have been marketable in the reasonably foreseeable future.
.

.

* * *

*:

-

*

*

*

*

Sand and gravel of the same general quality found in the Bradford

Claims is readily available in thousands of adjoining acres. The burden of the
proponent, plaintiffs here, is not simply to preponderate in the evidence produced,

its burden is to produce a preponderanceof credible evidence,and the trier of
fact is not required to believe or to give weight to testimony which is inherently
incredible. It is apparent from the evidence that if, in June 1952, owners of other
claims near Las Vegas had commenced to produce and market sand and gravel
from their properties, such action would have filled the theoretical void in the
supply of the material to the Las Vegas market, rendering the Bradford Claims
valueless. The plaintiffs failed to enter the race to supply the theoretical
insufficiency of production of sand and gravel. If they had done so successfully,
they would have satisfied the requirements of Foster v. Seaton (supra) [271 F.
2d 836 (D.C. Cir. 1959)] by providing bona fides of developmnt and present demand. Their failure so to act contradicts the speculative, hypothetical and
theoretical testimony on which they rely. Osborne v. Hammitt, Civil No. 414,
United States District Court for the District of Nevada, August 19, 1964.

While contestees' claims cover only 2,300 acres and not 100,000,the
disproportion between the reserves of perlite on the claims and the
market for perlite in the country as a whole, let alone that market in
which the contestees could reasonably expect to sell, is similar enough
to make the court's observations pertinent and, indeed, controlling.
It is difficult to see how the purposes of the mining laws would be
accomplished by patenting all the mining claims, and thus depriving
the United States and the public of any other use of the land, when
there is no reasonable probability or even possibility that more than a
fraction of the deposits could be exploited within the reasonably foreseeable future, even making allowance for the reserves necessary to
sustain a mining operation. Justification exists only for holding valid
those claims which would supply contestees with the deposits necessary to carry on an operation of the size they contemplate for a reasonable period of time, for in a hard economic sense only those deposits
have a reasonable prospect of a market.
The claims, as we have noted, lie in two groups, one the Canovas
within the national forest some 25 miles from the railroad, and the
other, the Popolite and Pearl claims, outside the forest and about 18
miles from the shipping point. The road haul from the Pearl-Popolite
claims is not only shorter, less expensive ($1.60-$1.55 versus $2 per
ton) but thelroad is practically free of excessive grades (1963'Tr. 14).
They also contain 3,000,000tons of pumiceous type perlite, a type com-
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prising the largest tonnage on the Canlovasclaims (1957 Tr., Contests
Nos. 54 and 55,pp. 24, 25). The only difference between the two groups

of claims, contestees' witness said, is the shorter haul from and the absense of any glassy perlite in the Pearl-Popolite claims (Id. 24, 26).
Assuming that the contestees can produce and market 100,000tons
of crude perlite per year, the Pearl-Popolite claims would furnish
sufficient raw material for 30 years of operation. Since,the contestees
used a 10-year period for amortizing their capital investment to estimate their operating

costs (Contestees' Ex.: 7, 1957 hearing),

a 30-

year reserve gives them ample leeway to recoup their investment and
should not inhibit them from achievnmithe scope of operations they
propose.

12

The only objection to limiting contestees to the Pearl-Popolite
claims is that they do not contain any of the glassy perlite deposits.
While there was evidence that it would be advantageous to an:operation to have available both types of deposits, there is no indication
that an operation could not be successful without a glassy deposit or
that the expanders could not use the plmiceous type. In fact Contestees' Ex. 8 (1957 hearing) concludes that crushing and expanding
tests carried out in a commercial expanding plant on both types of
deposits showed that the pumiceous ore "is more versatile than the
glassy type" and that the glassy ore '"is responsive but not so much
so as the plmiceous ore." Thus, a successful mining operation should
be possible even in the absence of glassy perlite deposits.
In the circumstances, then, we conclude that only the Pearl and
Popolite claims are valid' claims within the meaning of the mining
laws.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
the decision of the hearing examiner is affirmed as to the Canovas
claims and reversed as to the Pearl and Popolite claims and the case
is remanded for further proceedings consistent with this decision.
FRANEKJ. BARRY,

Solicitor.
1 While it is not directly stated, the record also indicates that
the contestees, or their
assigns, are the mineral lessees of a large area of granted lands lying north of the two
groups of claims and connecting them. (1957 Tr. 36; Contestees' Ex. 1). The contestees'
attorney said in explanation of the markings on a map showing the mining claims: "The
area marked in blue is the area on which the contestees have made patent application. *
The ground marked in red is held by the mineral applicants as unpatented mining claims
without patent application. The area in yellow is on the land grant and it is held under
lease for perlite from the owners. * * " Id. 37. The record is replete with references to the
existence of perlite deposits in the area near the claims. Id. 16, 30, 53, 100-101. If the
contestees are also the lessees of the abutting private lands, there would appear to be even
more reserves available to them.
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Contracts: Construction and Operation: General Rules of ConstructionContracts: Construction and Operation: Actions of Parties-Contracts:
Construction and Operation: Changes and Extras
Under a contract for construction of a Visitor Center including a Rotunda and
office wing, containing a special clause for precedence of work on the
Rotunda over the work in other areas "if at all possible," but without otherwise requiring any order of sequence of the work, where the work on the
Rotunda was delayed during investigation of foundation conditions in the
Rotunda area, and where in the meantime the contractor was directed to
proceed with work on the office wing but failed to do so until it was able
to commence work on the Rotunda, and after which time the contractor
worked concurrently in both areas, the actions of the parties and the interpretation of the contract as a whole do not support a claim for additional
compensation based on an alleged change in the sequence of the contractor's
operations.

Contracts: Performance or Default: Suspension of Work-Contracts: Performance or Default: Compensable Delays-Contracts: Disputes and
Remedies: Jurisdiction-Contracts: Construction and Operation: Drawings and Specifications-Rules of Practice: Appeals: Dismissal
Where delays occur in the performance of the contractor's work pending decisions by the Government on questions concerning drawings and specifications, due to alleged lack of Government supervision, or because of the
actions of other contractors, an appeal based on such claims will be dismissed as being outside the Board's jurisdiction, in the absence of a contract
provision of the "pay for delay" type.

Contracts: Construction and Operation: Changed Conditions-Contracts:
Performance or Default: Release and Settlement-Contracts: Construction and Operation: Modification of Contracts-Contracts: Disputes and
Remedies: Jurisdiction-Rules of Practice: Appeals: Dismissal
Under a contract modifications agreement for equitable adjustment purporting to settle and release claims presented by the contractor as additional expenses of coping with conditions encountered in constructing foundations of a building, an appeal based on the allegation that the contractor

is entitled to additional compensation,for the reason that the conditions
so encountered were alleged to be changed conditions, will be dismissed,
since the Board has no authority to reform a contract.

Contracts: Construction and Operation: Notices-Contracts: Performance
or Default: Compensable Delays-Contracts: Disputes and Remedies:
Jurisdiction-Rules of Practice: Appeals: Dismissal
A claim for additional compensation based on alleged unreasonable delay by
the Government in issuing a notice to proceed will be dismissed as being
outside the jurisdiction of the Board.
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Contracts: Formation and Validity: Mistakes-Contracts: Disputes and.
Remedies: Jurisdiction-Rules of Practice: Appeals: Dismissal
A mistake-in-bid claim previously ruled upon adversely by the Comptroller
General was dismissed by the Board since, irrespective of the legal theory
relied upon (e.g., the Law of Restitution and particularly the theory of.

Unjust Enrichment), the Board is without jurisdiction in the matter.
BOARD OF CONTRACT APPEALS

The twenty-one claims involved in this appeal grew out of the contract for the construction of the Visitor. Center and Cyclorama
Building at Gettysburg, Pennsylvania.' Property computed the clais
asserted total $165, 35.223 With relatively few and minor exceptions,
the costs involved in the various claim items were not segregated
during the course of contract performance and cannot be separated
now.3 At the hearing (Tr. 5, 81) and in the post-hearing brief (pp.
78-80), the appellant also asserted a claim of mistake in bid in the
amount of $14,004.
The contracting officer found that claims totaling $134,741.91
were beyond his jurisdiction. 5 All of the remaining claims were denied
I The claim as initially filed on June 12, 1961 (Findings, Exhibit No. 1) comprised
twenty-two claims. Claim No. 12 in the amount of $105.SO was found to have been Incorporated in a change order and was deleted by the supplemental data forwarded with the
letter from appellant's counsel dated July 10, 1962 (Findings, Exhibit S-5).
2The amount shown is $3,065.46 more than the $1621669.76claimed in appellant's posthearing brief at page 9. This results from the fact that the $3,066.06 reduction offered on
Claim No. 1 was subject to a condition which has not been satisfied and the credit offered.
on Claim No. 13 for labor costs duplicated elsewhere was inadvertently understated
by $0.60.
The exceptions involve Claim Nos. 7, 8, 9, 10, 11, 15 and 16 (appellant's post-hearing
brief, pp. 1, 72) in the aggregate amount of $6,506.93. As to the balance of the claim
items appellant's counsel states: "* * one aspect has led to another and the impact of the
change of the building location, the delays due to discrepancies, the Government's delays
and the delays of the independent contractors are so interwoven that it is almost impossible
to separate and segregate the consequences of each of these items. All are interrelated, all
caused expense, all caused delay and all reacted to the detriment of the contractor * * 'h"
(Appellant's post-hearing brief, pp. 14, 15). In view of the conclusions reached by the
Board in its decision on all questions of liability, it will not be necessary for us to wrestle
with the formidable problems involved in determining the proper amount of an equitable
adjustment in cases where -the claims asserted are presented on the total cost basis.
The Findings of Fact include 116 Exhibits as attachments. The findings refer to the
Specifications as Exhibit "A" and to the Drawings as Exhibit "B." These documents are
voluminous and are not physically attached to the findings, although they are part of the
appeal file. Also part of the appeal file are the documents referred to In Summary of
Conference memorandum of October 10, 1963 and the three documents added to the record
at the request of appellant's counsel in his letter of December 5, 1963. Unless otherwise indicated, all references to Exhibits are to those which are attached to or referred to in the
findings.
GInvolved in this determination are Claim Nos. 19, 20, 21 and 22. As to each of these the
findings state: "* * At best, the claim is for unliquidated damages for breach of contract, and the Contracting Officer is unable to answer to the merits of the claim" (Findings, pp. 66-67).
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on various grounds. In thejappeal from this decision appellant's counsel stated that the Findings of Fact were erroneous because the contracting officer had failed to perceive that appellant's entire claim
(except for a few miscellaneous items of a minor nature) was based
upon changed conditions occurring at the outset of the project. The
notice of appeal concluded by requesting a hearing.7
Government Counsel moved to dismiss the entire appeal as outside
the jurisdiction of the Board on the grounds that all of the items of
claim purported to be based upon Government delays or upon the
failure of the Government to otherwise discharge its obligations under
the contract. Following an informal conference on October 4, 1963,
at which a member of the Board (now deceased) presided, the appellant submitted a brief in opposition to the Government's motion to
dismiss. In the brief appellant's counsel acknowledged that jurisdictional questions existed as to all .of the principal claim items.9 The
claims not considered to present jurisdictional questions totaled
$451.25.ls By an interlocutory decision dated September 10, 1964, the
Board denied the Government's motion to dismiss the entire, appeal,
noting that the appellant had requested a hearing and that there were
issues of fact involved.1
Subsequently, a hearing was held at which evidence was presented
on all matters involved in the dispute.12Following the hearing, the
"*
* * the changed conditions occurred in the following manner:
Subsequent to the
advertising of the project for bids and prior to the opening of the bids, the government
without notice to the bidders, changed the location of the structure a distance of 20 feet
from the location upon which the foundation design was predicated. As a result of this
change, the foundation conditions actually encountered differed substantially from those
contemplated in the original contract. These changed conditions required a complete review
of the foundation conditions and a complete re-exploration, coupled with a redesign of a
substantial portion of the foundation. As a direct result of this, the project was at a
standstill from December11, 1959 until January 25, 1960 * * *."
7The counsel who signed the notice of appeal and who prosecuted the appeal during the
early stages is not the present counsel who was retained on or about August 3, 1964.
s The brief in opposition was forwarded by appellant's former counsel, Joseph J. Laws,
under date of December 5, 1965.
9 * * * Claim Nos. 8, 12, 15, 16 and 17 are conventional claims for items. of extra work
performed at the express or implied request of the agency and are clearly within the jurisdiction of your Honorable Board for determination of their merits in light of the technical
or substantive defenses that may be asserted by the agency * * " (Brief of Claimant to
Reply to Government's Motion torDismiss, p 2).
' This does not include the $105.80 involved in Claim No. 12 which had previously been
withdrawn, note 1, supra.
-"IBCA-372 (September 10,1 964), 1964 BCA par. 441..
12 The hearing was held in Gettysburg, Pennsylvania, in May of 1965. At the hearing
various exhibits were offered in evidence consisting of appellant's Exhibits "A" through
"J" and Government Exhibits through 11. Of particular interest are appellant's Exhibit
"'J", a volume of diary entries of Willard Verbitsky, the appellant's job superintendent;
Government Exhibit No. 3, a volume of diary entries and other reports by Thaddeus Longstreth, Architect and Eastern representative of the firm of Neutra and Alexander; and
Government Exhibit No. 11, three volumes of diary entries of David 0. Smith, the project
supervisor for the Government on the job.
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appellant submitted a brief in which it appears to have abandoned
not only the claim of changed conditions IP but also the assertion of
any claim under the contract, as is well illustrated by the following
passage:
Turning to a necessarily brief summary of the law, we contend that this
claim could be approved either on the theory of breach of contract or on the
theory of restitution predicated upon quantum meruit. (Post-hearing brief, p. 84).

For its part the Government again moved to dismiss all items
involved in the appeal on the ground that they are, without exception,
claims for breach of contract.
Contrary to the legal theories upon which appellant appears to be
proceeding, the Board's jurisdiction is of a limited nature. 4 The
Board has said that our "power to grant relief must be found within
the 'four corners' of the contract." 15 Stated differently, nless the
contract itself prescribes a remedy for the type of wrong alleged, we
are without any authority to pass upon the merits of the claim or
claims asserted.'6 The fact that an appellant has characterized its.
claim as for breach of contract will not defeat our jurisdiction, how-.
ever, if there is a contract provision nder which relief of the type
sought may, upon a proper showing, be provided."TThe appellant's
view of the matter is of some weight, nonetheless, and is a factor to
be considered in determining the question of our jurisdiction'
Before proceeding to consider the serious jurisdictional questions
presented, we shall undertake to set forth the chronological history
of contract performance with special emphasis upon the crucial early
months. Incident to such endeavor we shall advert to and quote from
the contract provisions relied upon by the parties or having particular
application to the resolution of the issues in dispute. We shall also
examine the appellant's claim of changed conditions and its other
principal contentions, as well as the Government's position respecting
these several matters. We will conclude our opinion by passing upon
(i)' each of the twenty-one claims set forth in the letter of July 10,
1962 (Exhibit S-5) and (ii) the mistake-in-bid claim.
1- In the appellant's post-hearing brief no attempt is made to show the applicationof the
language of the Changed Conditions clause to the evidence, presented. In fact, there is no
reference to the clause in the entire brief.
14 United States v. Utah Construction and Mining Co., 384 U.S. 394 (1966).
Is Peter Kiewit Sons' Company, IBcA-405 (March 13, 1964), 1964 BOA par. 4141.
16 Ameroan
Cement Corporation, IBCA-496-5-65 and IBCA-578-7-66 (September 21,
1966), 7.3I.D. 266, 66-2 BCA par. 5849, on reconsideration,74 I.D. 15, 66-2 BCApar. 6065.
17 Simmel-Industrie
Mecoaniche Societa Per Azioni, ASBCA No. 6141, 61-1 BCA par.
2917.
IsAmerican Cement Corporation, note 16, spra.
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Background

On September 30, 1959, the contractor was awarded the contract
(Exhibit No. 2), which called for the construction of a Visitor Center
and Cyclorama Building at Gettysburg, Pennsylvania. The award -was
made on the basis of the unit prices submitted for an estimated contract price of $687,349.19Work was scheduled to conmence within ten
calendar days and to be completed within three hundred sixty days
after the date of the notice to proceed. Being in excess of $200,000in
amount, the contract was subject to approval by the Director of the
National Park Service (Exhibit No. 6). It was approved by the
Assistant Director on October 19, 1959 (Exhibit No. 2).
The notice to proceed was not issued, however, until November 16,
1959 (Exhibit No. 3).20 It was acknowledged by the contractor on
November 17, 1959 (Exhibit No. 4), establishing November 18, 1959

as the first calendar day of the contract period and November 11,
1960, as the completion date for contract performance (Exhibit No.
.5). During the course of contract performance, a total of twenty-five
change orders were issued which increased the contract price in the
amount of $49,515.96 (Findings, p. 42) and extended the time of
contract performance to January 10, 1962, the date the building was
accepted subject to completion of certain punch list items (Findings,
p. 35, Change Order No. 24). As a result of the time extensions granted
the contractor, no liquidated damages were assessed for delayed
performance.
The contract incorporated the General Provisions of U.S. Standard
Form 23A (March 1953 Edition) and provided for the work to be
performed in accordance with the Specifications (Exhibit A) and the
Drawings (Exhibit B), both bearing date of June 1, 1959 and both
prepared by the firm of Richard J. Neutra and Robert E. Alexander,
isThe contractor's bid was the lowest of the bids opened on September 29, 1959, giving
effect to the work involved in alternates to the base, bid which the Government elected to
'have performed. Orndorff Construction Company, Inc., had engaged in construction work
since December of 1957, with Brickley S. Orndorff serving as both President and Director
of the Company (Tr. 12, 13). There is nothing in the record to indicate that the Company
had previously had any experience on a project of a magnitude comparable to'that involved
here.
2' A letter of November 3, 1949, from a Government employee, Mr. John B. Cabot, supervising architect, Eastern Office, Division of Design and Construction, Philadelphia, Pennsylvania,' to Messrs. Neutra and Alexander, states: " t * Though Orndorff Construction
Company has been notified that their contract is approved and have immediately started
placing orders for materials, they have advised Superintendent Myers that steel procurement is particularly critical. Because of this, the Superintendent will-not issue a notice to
*proceed until around the middle, of the month. :. * k". (Exhibit No. A-l).
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architects, of Los Angeles, California, as called for by their contract
with the National Park Service. Under Article VIII of this contract
the Government had the option to require the firm to furnish supervision for the project. This it did as is reflected in Change Order
No. 1 dated October 20, 1959.21 Under the terms of the change order
the architects were required to (i) provide complete supervision of
construction in accordance with the plans and specifications, additive
alternates and contract documents; (ii) be represented in the East by
a registered architect who would be sufficientlyfamiliar with the work
to permitthe ready answers of questions received from the contractor
or the Government during the course of contract performance and
who was also scheduled to make weekly trips to the job; 22 and (iii)
make trips as required by the contracting officerto the site of construction during the progress of the work. Elsewhere we have commented
upon the terms of the agreement and upon the provisions of Change
Order No. 1 in somewhat greater detail.23The provisions of appellant's contract are compatible with the exercise of supervision by
architects over the project, as is considered to be evidenced by Article
28, "Interpretation of Terms," 24 Article 41. "The Architect's Status," 21
22 Change Order No. 1 has been added to the appeal record as requested by appellant's
counsel in his letter of December 5, 1963.
22For their representative in the East the architects selected Thaddeus Longstreth, of
Princeton, New Jersey, who during contract performance made 98 trips to the project site
(Government Exhibit No, 3).
23 See Richard J. Neutra
nd Robert E. Alesander, IBCA-408 (October 16, 1964), 71 I.D.
375,1964BCA par. 4485.
24 "ART. 28. INTERPRETATION
OF TERMS:
"The following Article augments Article 1 of Standard Form 213A:
"A. Architect shall mean Richard J. Neutra and Robert E. Alexander, or their authorized
representative.
"B. Job Supervisor shall mean an employee of the Architects stationed on the job and/or
a technically qualified employee of the Government stationed on the job either or both so
employed for the specific purpose of supervision.
"C. Owner shall mean the U.S. Government particularly represented by The National
Park Service, U.S. Department of Interior as the first party of the contract.
"D. Contracting Ofilcer shall mean the administrative representative of the Government;
in this instance, the Superintendent of Gettysburg National Military Park, his successor or
those authorized to represent him.
"B. The term 'General Contractor' or 'Contractor' as used herein shall mean the second
party of the contract 4' 4 4.
*'

4'f*

*

*

*

.

.

*

"H. Common epressions hereinafter used shall be, interpreted to have the following
significance:
"(1) 'Or Equal' shall mean 'or equal in the opinion of the Architect.'
" (2) 'Approved' shall mean 'approved in writing by the Architect.'
"(3) 'If (when/as) directed' shall mean. 'if (when/as). required by the best-building
practice' and/or 'if (when/as) required by the Architect.'
4'

4'

.t

:

*

*

:-

*.

t

7

*of

.

5"In

25"ART. 41. THE ARCHITECT'S STATUS:

"A. In all phases of the technical and architectural execution of these Contract Documents, the decision of the Architect shall be final. Technical and architectural approval
shall remain the vested interest of the Architect. Decisions of the Architect will be trans-
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and Article 42, The Architect's Decisions 26 of the General Provisions.
The pre-construction conference was held on November 20, 1959.27
'The contractor was represented by Brickley Orndorff, President,
Willie Verbitsky, Superintendent, and other officials, while. among
the other conferees were James B. Myers, Superintendent

and Con-

tracting Officer,S. 0. Sollenberger, Assistant Superintendent, David
0. Smith, Project Supervisor, and Thaddeus Longstreth, Architect.28
The parties were in accord that any discrepancies discovered in the
drawings and specifications were to be brought to the attention of Mr.
Longstreth in letter form and that all proposals for change orders
were to be forwarded to Neutra and Alexander

initially with final

decision to be made by the Government (V (11/20/59), Appellant's
Exhibit "J").- Another significant entry on that date contains the
firstreference to the relocation of the building.2 On Monday, November 23, 1959, the Project Supervisor gave the contractor's job superintendent the dimensions and elevations required for establishing the
revised location of the building (,S (11/23/59), Government Exhibit
No. 11), and on December 1, 1959, the superintendent

proceeded with

the layout of the work (Tr. 425,426).
Meanwhile, on November 24, 1959, the project supervisor addressed

:a letter to Mr. Longstreth3 0 concerning anticipated problems on-the
mitted, in writing, by the Contracting Officer. General Supervision will be performed by the
Architect. Daily Supervision may be performed either by the Architect or bya technically
Qualified employee of the Government. If, in the, opinion of those performing the supervision, it is necessary tostop the work in order -to insure compliance with the Contract
Documents and protect the interests of the Government, the supervisor, his superior, and
the Architect
-s .
X all have the proper
5R authority.
*
5f
*~

.

"ART. 42. Tl
ARCHITECT'S DECISIONS:
"The Architect shall be the sole judge of the true intentof the Drawings and Specifica-tions, of the Details, of the quality of all work done and all materials furnished in performance of the Contract of the amount of work done, and all amounts of monies, due
-under- this Contract. is de cisions relative to any of said matters shall be binding and
conclusive upon both parties thereto, and he shall have the power to condemn any work or
m aterials which shall be deemed by him not to conform with requirements of the Contract."
27SeeVeritsky's
diary (Appellant's Exhibit "") fora copy of minutes of conference.
2
-I-Messrs.Verbitky,
Smith and Longstreth all maintained diaries in which were recorded
events transpiring on the job either the same day they occurred or the succeeding day.
With only one or two exceptions the witnesses for both parties testified in generalities or
read excerpts from some or all of the diaries at the behest of Counsel. The diaries assume
an importance, therefore, that they might otherwise not possess. As they will be frequently
cited in the course of this opinion, references to particular entries will appear in parentheses enclosing the
first
letter of the surname of the author, the date, and identification of
the exhibit where the entry may be found.
'1 "Contractor asked if the location of the building as indicated
by the pivot stake of the
Cyclorama has been moved from the location that prevailed at the time of-his inspection of
the site prior to bidding. Mr. Sollenberger said that the building had been moved. The
contractor stated that this would require additional backfill; referring to the bank of earth
west, of the building that had been cut down prior to change. in location of building."
(S (11/20/59)),

Government

Exhibit

No. 11).

I

30Added to the appeal file pursuant- to letter request from- appellant's
December 5, 1963.
.

;

I

counsel dated
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job."- The same day the project supervisor also wrote the contractor
requesting unit prices on various items of work in anticipation of
increases and decreases in depths of footings and changes in size (Exhibit C-4c). These were furnished by the contraotor's letter of December 2, 1959 (Exhibit C-4b).

Throughout late November and continuing into early December,
the contractor's superintendent periodically informed the project supervisor that the contractor would be unable to accomplish any substantial work until the site preparation contractor, Maitland Con,
struction Company had completed its excavation work, including the
removal of rock adjacent to the Cyclorama (V (11/23/59-12/4/59),
Appellant's Exhibit "J"). Removal of the rock in question was completed on December 5, 1959 (S (12/10/59),

Government Exhibit No.

11). The record clearly indicates that the delay in the commencement
of work during this time was not due to any doubt on the contractor's
part as to the location of the building on the project site.32
Actual construction did not commenceuntil December 10, 1959,when
the contractor started excavating for footings "X" and "U" in the
Cyclorama area with a power shovel (S. (12/10/59), Government
Exhibit No. 11). The following day the superintendent (having excavated to an outcroping of rock at elevation 592) was preparing to place
forms for column ".X" when the project supervisor told him that the
rock would have to be exposed in order to determine if it was solid
rock or just boulders. When the superintendent protested the job
supervisor drew his attention to the requirements of the specifications
that bottoms of all footings should be level and on solid rock.3' They
a Of particular interest in the following: " * * If you remember when you were here,
mention was made that the building had been moved 10 feet east from the location shown
on the contractor's drawings. Is it considered likely that this would effect [sic] the
foundation conditions to the extent that a review would need to be made of the entire
foundation design? We request specifically, as the first item of work, whether the contractor
should be instructed to proceed with his pile driving as shown on the drawings or
excavate for the footings that are indicated to bear on rock."
S "Apparently the hub of the Cyclorama Building was moved from a point originally
shown on the drawings, however, the point now established, in accordance with Mr Smith,
is final and further a bench mark established which is noted. on our field drawings."
(Contractor's letter of November 27, 1959, Exhibit C-5).
:S "A. Bottoms of all footings, excavations shall be level composed of undisturbed
natural soil or work [sic], at the minimum depths shown, * * .
"B. Those footings which are specifically marked on the dawings, shall extend to
sound rock. The bottom elevations shown for these footings are estimated and shall serve as
the basis for the bid. For changes of more than 1'-0" in these elevations, an additive or
deductive change shall be made in the Contract Price for that portion of the change which
exceeds 1'-0",
"(1) The Contractor shall carry a minimum size, excavation, to the elevation shown,
unless rock is encountered at a higher:elevation. If no rock is encountered at the estimated
elevation, a sounding rod shall be driven on down to rock or to refusal in several locations
'within the footing area. The Architect shall he notified of the result of the sounding
immediately and will instruct the Contractor how to proceed * * *" (ART. 6. Structural
Excavation, Division 2, Earthwork and Grading, Specifications, p. 2-2, Exhibit "A").
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also discussed exposing as many areas for footings as possible for
inspection by the engineers from the West Coast when they came to
observe the test-pile driving (S (12/11/59), Government Exhibit
No. 11).
I At various times the appellant has referred to the project supervisor's action described above as a direction to stop work .(Tr. 120) or
as a direction to "suspend operations" which impliedly continued in
elect from December 11, 1959 to January

25, 1960.34This view of the

matter is without support in the record. It appears thatwhen the
project supervisor was confronted with the questionable footing conditions at Column "X", he directed a temporary suspension of all
work.5 5 These directions were withdrawn, however, either the same
day or upon the succeeding day (S (1/15/60), Government Exhibit
No. 11). Apparently, they were withdrawn before the contractor's
superintendent recorded the event in his job diary for he states: "* * *
Informed by Smith he would not accept bottom of exc.;as it was not
-level' and not sufficiently 'sound' or 'solid' for bearing. Informed me
to discontinue work in this Column Footing and Footings of Columns
'M', 'N',V'0','P', 'Q' and 'U' until same could be inspected by architects
who would be on job Dec. 1, 1959. This causing delay in forming and

placing of 'first concrete on job. * * * (V (12/11/59) Appellant's
Exhibit "J").: In fact, excavations for other "footers" (footings) in
the Cyclorama area were made during the period in question (Tr.
492, 493) and other work continued in that area and in an adjacent
area (Tr. 496,502).
Pending the completion of the foundation investigation and the receipt of revised design for certain of the footers, however, the con3""On December 11, 1959, four days after commencement of the work, the contractor
was directed to suspend operations until a determination of remedial measure could be
made by the architect. Despite repeated nrgings by the contractor, the design revisions

were not made available to the contractor.until January 25, 1960,*

*

*.In other words,

no effective start was or could be made on performance of the contract * * *" (Claim letter
of June 12,-1961, p. 3, Exhibit No. 1).
-Theproject supervisor apparently acted under his authority to enforce compliance with
the specification requirements and particularly the requirements of Article 6,note 33,
sepra. The contract specifically vested the contracting officer with authority to temporarily
suspend. work, stating: "The. Contracting Officer shall have the authority to' suspend the
work, wholly or in.part, for such period as he may deem. to the best interest of. the Government due to conditions which are considered unfavorable to the suitable prosecution of
the work, or for failure on -the part of the Contractor to carry out orders given or-to perform any provision of the contract. The Contractor. shall immediately respect the written
order of the Contracting Officer to suspend the work wholly or in part. The Contractor shall
not suspend work:without' such written authority, and. shall immediately resume work
when conditions are favorable or when methods have been corrected,, as approved by the
Contracting Officer in writing." (ART. 7, Temporary Suspension of Work, General
Provisions, Specifications, p. A-24,. Exhibit "A").
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tractor was unquestionably hampered in his operations in the
Cyclorama area.!6 The question that apparently arose then (S (1/15/
60), Government Exhibit No. 11), and was raised later was why the
contractor did not proceed with the work in the area of the officewing
of the building while the investigation of foundation conditions in
the Cyclorama area were in progress. The contractor acknowledges
that he was directed to proceed with work on the office wing during
this period but explains the failure to do so on the ground that (i)- the
specification directed that the Cyclorama be done first; 3 (ii) it would
cost money to change the phasing of the work; and (iii) the adterse
conditions encountered in the Cyclorama area might also be present
in the area involving the officewing and, consequently, they were reluctant to start (Tr. 125-128).
*The contractor's reluctance to proceed with work on the office
wing may have been due to doubts that the building location would
remain the same. If so, these doubts should have been dispelled when
during the course of the Stickel investigation of foundation conditions
for the Cyclorama on December 29, 19159,the contractor's superintendent was unequivocally told that the building would remain as presently located (S (12/29/59) and (1/15/60), Government Exhibit No.
11). The contractor did not, in fact, commence work in the area of the
officeWing until early February of 1960 (Tr. 439, 496). This was after
the contractor had received all of the information required for coiitinuing with the work in the Cyclorama (Exhibit E-16). Throughout
the remainder of the job the contractor worked his crew on both.the
Cyclorama and the officewing portion of the building with no apparent
23 This is conceded in Mr. Longstreth's report for December 1959, Government Exhibit
No. 3.
37The architects conclude their letter of March 3, 1960 to the project supervisor with the
inquiry: "By the way, were any orders issued precluding progress on the office wing while
this investigation was proceeding in the Rotunda?" (Exhibit P-2).
The contracting officer in addressing himself to this question in the findingg- sttes'±
"The foundation investigations were limited to the Cyclorama part of the building and
during the time that the Investigations were being made, there was nothing to prevent 'the
contractor from proceeding with work on the office wing of the building. In fact, the
Contractor was urged by the Project Supervisor to start work on the office wing'but he
chose not to do so." (Findings, p. 12).
33"The cyclorama painting, furnished and installed by the Government, is to be'placed
in the building as early as possible, as it will have to be reconditioned and extensively
restored before it can be made a part of the public use of the building. For this reatoni
work on the Rotunda shall take precedence over the office wing and finish plastering nd
insulation of exterior walls, etc. shall be completed in the Cyclorama Room before any
other areas if at all possible. It is estimated that at least 180 calendar days will be needed
to install and restore the painting ready for public viewing. If at all possible, it is desired
to have this work completed along: with the building" (ART. 21, "Work And Maiterial
To Be Purnished By Others," Special Provisions, Specifications, p B-6 Exhibit "A'):.
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attention to the expressed preference in the contract for the early completion of work in the Cyclorama (S (7/13/60) (8/26/60) (10/6/60)
and (10/12/60), Government Exhibit No. 11, Tr. 128)..
When Messrs. Neutra and Alexander visited the job site on December 1, 1959 and witnessed the test-pile driving,39 they raised a ques-

tion as to whether a heavier pile driver was needed for the work
(NA-i (12/17/59), Government Exhibit No. 3).40 Later it was discovered that the contractor was using a lighter weight hammer for
driving the piles than the 15,000ft. lb.' hammer required by the specifications (S (12/22/59), Government Exhibit No. 1) .41
Initially the architects appear to have considered assuming responsibility for investigation of foundation conditions (NA-i
(12/17/59), Government Exhibit No. 3). All three diaries record Mr.
Alexander's. repudiation of this view of the matter in. his telephone
conversation of December 21, 1959,. with Messrs. Longstreth and
Smith in which Mr. Alexander stated that responsibility for the subsurf ace conditions rested with the National Park Service and Mr.
Stickel, the geologist who had made the test borings and the original
report.
Mr. Stickel visited the job site on December 22, 1959. He noted the
indeterminate nature of the sub-surface conditions and the rapid
change from solid rock to diabase. Mr. Stickel found that the location
of building varied from the location that he had used in making his
test borings (S (12/22/59), Government Exhibit No. 11).
W
The design engineer for the architect, the project supervisor, and
Mr. Stickel, were all in agreement that probing by the contractor below his excavations for the purpose of determining sub-surface conditions was inadequate to disclose sound rock, since the sounding rod
might be stopped by a boulder which would be insufficient support
for the building. The design engineer recommended the employment
of Mr. Stickel for the purpose of making test borings (S (12/22/59i),
Government Exhibit No. 11).
so"The pile driving bid shall be based on a pile length of 25 feet. The length of piles to
be ordered shall be determined by the Architect after two (2) test piles have been driven
at locations shown on the-drawings." (ART. 3, Lengths To Be Ordered, Division 2A, Piles
Specifications, p. 2A-1, Exhibit "A").
40"Piles shall be driven with a steam hammer developing not less than 1,5,000 feet/
pounds of energy per blow. * * * No driving shall be done with an insufficient boiler or
hammers. * * *" (ART. 5. Driving, Division 2A, Piles, Specifications, pp. 2A-1, 2A-2
Exhibit "A").
41 "* * * Contractor drove initial test piles and informed us that specified penetration
could not be attained. We subsequently learned that a 9,100 ft. lb. hammer had been used
instead of 15,000 ft. lb. as specified. Contractor then claimed that piles would fail with
15,000 ft. lb. hammer. He later used 15,000 ft. lb. hammer, and obtained required penetration without damaging piles." (Architect's letter of June 30, 1961, Exhibit D-1).
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On December 29, 1959, Mr. Stickel appeared on the job site with
his crew and made 3 test borings that afternoon. In Mr. Stickel's view
these test borings confirmed his opinion based on earlier test borings.
The investigation continued on December 30, 1959,with additional test
borings which confirmed Mr. Stickel's earlier opinion regarding the
probable location of a deep diabase pit. On the following day Mr.
Stickel made auger borings and a visual inspection at the bottoms of the
footings. On January 4, 1960, the investigation concluded with Mr.
Stickel making a personal investigation of each foundation condition
after the contractor had cleaned out the bottoms of all of the excavated
footings(S (12/29/59) (12/30/59) (12/31/59) and (1/4/60),C Governi-ent Exhibit No. 11).
Following the conclusion of the investigation but on the saneinday
Mr. Stickel and the project supervisor called the architects from Mr.
Myers' office.Mr. Stickel snumnarized his findings and recommended
that footings "J" and "U" be enlarged and that footing "Q" be
changed from a spread type to a pile type. The architects advised that
they would make no decision until they had had an opportunity to
study Stickel's written report. They requested that the report covering
his findings be sent air mail special delivery (S (1/4/60), Government Exhibit No. 11).
According to the contractor's superintendent, Mr. Stickel promised
to mail- the report to the architects the very next morning (V (1/

4/60), -Appellait's Exhibit "J"). On January 6, 1960,-the superintendent advised Mr. Longstreth that 'Stickel's report had already been
sent (L (1/6/60), Government Exhibit No. -3). The report was not,
in fact, mailed until on or 'about January 12, 1960, and was not
received by the architects until January 15, 1960- (S (1/12/60)
(1/15/60), Government Exhibit No. 11).
Mr. Orndorff was on the job site on December'29, 1959,and participated in discussions with. Mr. Stickel and the project supervisor
concerning the conditions at the bottoms of the footings as brought
to light by the excavations. He was reported to be disturbed by all of
these studies and inquired as to whether they could continue to drive
pile after two test piles were driven. As the contractor had not yet
obtained the 15,000 ft. lb. hammer required by the specifications for
driving piles (note 40, supr) , the project supervisor appears to have
regarded the question as somewhat of an academic nature. He assured
the contractor, however, that an effort would be made to get an im-
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mediate decision if it should develop that the work was actually being
held up.42

Throughout most of January 1960,the job continued to be plagued
by many of the problems which had impeded progress in the Cyclorama
area during the preceding December. In a visit to the job on January 5, 1960, Mr. OrndorfF advised that he would not order the pile
driving equipment43 until a final decision had been received from the
architects as to (i) definite location of the building; 44 (ii) type of
footing to be placed; and (iii) location and length of piles (Exhibit
C-2a). Some time later Mr. Orndorif appears to have recognized that
the results from driving the test piles was information the architects
were entitled to have in reaching their decision (note 39, supra). In
any event, pile driving equipment of the requisite power arrived on
the job site on January 13, 1960 (V (1/13/60), Appellant's Exhibit
"J"), driving of the two test piles at H and R footings was completed
oil January 15, 1960, and the results were immediately reported to the
architects by telephone (S (1/14/60) (1/15/60), Government Exhibit
No. 11). On the same day (Exhibit C-3), the architects were requested
to authorize the contractor to proceed with pile or spread footings and
to give telephonic notice on January 18, 1960.
The architects' decision was communicated to the Eastern Officeof
Design and Construction on January 18, 1960 (Exhibit C4) and
relayed to the contractor on the following day (S (1/19/60), Government Exhibit No. 11) .45 Drawing R-8 (1/19/60) Revision of Rotunda
Foundation Plan, showing revised spread footings at locations "J"
and "U" and a new pile footing at location "Q" was received by the
contractor on January 22, 1960:(Exhibit E-16).
4 (S (12/29/59), Government Exhibit No. 11).
3 The delay in placing the order was based upon the necessity of getting the pile driving
equipment from Pittsburgh and the desire not to have it sitting idly by awaiting decisions
of the architects.
'A"When I told Don Nutt that Mr. Orndorff wished official notification regarding location
of the building, he said that had been given in his telegram to me and that I could use that
as the basis for notifying Mr. Orndorff by letter that the location as presently outlined
will not be changed" ( (1/12./60), Government Exhibit No. 11). The telegram-in question
was apparently sent on December 29, 1959 ( (1/15/60), Government, Exhibit No. 11).
4 "Neutra and Alexander advises this date: 'Drive piles at all locations shown on plans
plus a typical three pile footing at Column Q. Order piles 28 feet long and calculate load
capacity per formula in specifications., (Penetration and resistance to settlement as importaut as load capacity.) * * * Redesign of and U drawing to be sent 1/19. Remainder of
spread footings okay, to pour as recommended by Stickel. Pour on uneven surface except not
on general slope over 1 to 5," (Telegram of January 18, 1960 from ohn B.. Cabot, supervising architect, to the project supervisor, Exhibit C-4).
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Piles in the required length were promptly ordered by the contractor and pile driving was commenced on January 25, 1960,46and was
completed on January 2, 1960 (L (1/27/60), Government Exhibit
No. 3). Two days later the first concrete (involving pours of 14 cubic
yards in several footings) was placed on the job (V (1/29/60), Ap-

pellant's Exhibit "J").
Questions concerning real or apparent discrepancies in the specifications were raised with Mr. Longstreth on each of his four visits to
the job site during the month. Most of the questions were referred to
the architects for decision (L (1/6/60) (1/13/60) (1/20/60) and
(1/27/60), Government Exhibit No. 3). One of the questions raised
by the contractor's superintendent related to construction joints for
the drum (L (1/6/60), Government Exhibit No. 3). A question pertaining to construction joints had previously been raised with Mr
Longstreth (V (12/1/59), Appellant's Exhibit "J"). In a letter written under date of January 8, 1960,Mr. Orndorff advised the architects
as to the construction joints planned for the main Cyclorama well
(Exhibit No. a).47 With work in the Cyclorama area greatly curtailed throughout most of December and January by reason of the
investigation of the foundation conditions and with the contractor
refusing to proceed with work in the area of the officewing, it does not
appear that the contractor's operations at this time were materially
affected by such delay as may. have been involved in the architects
answering the questions presented concerning specification discrepancies or omissions including those relating to construction joints. In
any event, it appears that in Mr. Longstreth's opinion there were no
previously submitted questions unanswered at the conclusion of his
X
visit to the job site on February 4,1960.48
On January 6, 1960, the contractor wrote the contracting officer to
complain about the delays incident to the investigation of the foundation conditions in the Cyclorama area and to request an extension of
time from December 11, 1959 (Government Exhibit No. 8). The content of this letter was subsequently discussed at a conference in which
the contracting officerparticipated and an agreement was reached that
the contractor would be entitled to an extension of time from December
11 until the time when formal instructions were given on how to
( (1/25/60), Government Exhibit No. 11).
"Construction joints not indicated on the drawings shall not be used without the prior
approval of the Architect. * ' 5" (ART. 14, Construction Joints, Division 3, Concrete,
Specifications, p. 3-7,1Exhibit "A").
48"Clarified all questions from past visits with Messrs. Smith and Verbitsky.
(L (2/4/60), Government Exhibit No. 3).
47
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proceed with the foundations (S (1/14/60), Government Exhibit No.;
11). During the month the contractor's superintendent became concerned about the possibility that resolution of the specification discrepancies might entail extra work and inquired of Mr. Longstreth as
to the prospect for obtaining additional compensation. He also inquired of the project supervisor as to whether a revised grading plan
could be obtained from him which would reflect the changes in grading
and excavation attributable to moving the building location. In both
instances he was referred to the architects (V (1/22/60) and

(1/27/60, Appellant's Exhibit "J") .
Only one percent of the work covered by the contract was acconplished in February 1960. This represented no improvement over the
work accomplished in the preceding January (Monthly Progress
Reports, Exhibit E-1). Nonetheless, by the end of February all of
the footings had been poured in the area of the Cyclorama and most
of the footings in the officewing had also been poured. The concrete
delivered to the job having made a poor showing upon initial tests,
various conferences were held and tests conducted in an effort to ascertain the cause of the difficulty (S (2/9/60) and (2/10/60), Government Exhibit No. 11). The first deficiencyin the placement of concrete
also was noted at this time (S (2/17/60), Government Exhibit No.
11). Seriols problems attributable to the quality of the concrete49
or the quality of supervision over its placement 5 continued to arise
throughout most of the life of the project. The contracting officer
described the appellant's haphazard operation, lack of supervision,
and failure to meet the requirements of the specifications (Findings,
4 "When concrete arrived on job C * * Willie finally rejected it as being too stony. This
is the first time that he has taken direct action on the concrete. * * * (S (5/2/60), Government Exhibit No. 11.) "* * Call McDermitt concrete plant to inform them of concrete
again being too 'stony' and if any more is delivered to job it will be returned and McDermitt
will be held responsible for cold joints, partial wall pours, etc. * * "(
(S/23/60),
Appellant's Exhibit "5").
51"I talked * * C with Mr. Ress about the concrete placing, pointing out to him the lank
of supervision and effective workmanship * * *. I told him definitely I was dissatisfied with
the placing of the reinforcing.
* * I told him they had better get their job organized
immediately. * C " ( (4/8/60), Government Exhibit No. 11). "Mr. Orndorif arrived on
the job late in the day and after inspecting the defective concrete asked my theory regarding it. I told him my. contention had always been that the concrete wa too harsh for easy
working, and that it would pay him to look into the mix with a view to changing it for
better work ability [sic]. However, the fault with the defective concrete was definitely lack
.of proper vibration.
* * I said the trouble with the placing of the concrete was that the
workers were left to their own devices; that they were farmers that were picked up to do
the job and did not know from experience how to place the concrete" ( (4/11/60),
Government Exhibit No. 11). "Poor concrete at north end of west face of westerly ramp
rail noted. Contractor to finish this in acceptable manner or replace work" (L (5/3/61),
Government Exhibit No. 3).
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pp. 44, 45); in addition, he commented as follows on corrective work
that was found to be necessary:
One outstanding expense that added immeasurably to the excessive cost of the
job was the correction of the concrete surfaces by grinding, cutting and patching.

Major areas included under this heading included the entire exterior face of the
cyclorama wall in preparation for painting; the face of the 16' radius wall in
preparation for ceramic tile; the parapet walls of the exterior ramp to bring them
into proper alignment; removal of top of auditorium wall to bring to elevation
shown on drawings; work on the walls of the officewing to allow metal window
frames to be set. The Project Supervisor's Log contains almost daily reference
to this corrective work from March 1, 1961 to September 1, 1961. (Findings,
P. 53).

During the month the contractor sought and obtained a deviation
from the specification requirements affecting the placement of construction joints.51The deviation granted was described by the project
supervisor as a "compromise" (Tr. 506). Appellant's counsel objected to
this description on the ground that it nowhere appeared in the dairy entry for that day (Tr. 553, 554). This is true but it is evident that Mr.
Orndorff was not wholly satisfied with the deviation granted for he
continued to object to the altered requirement.52
Questions involving the interpretation of the specifications continued
to arise. Some questions were answered by Mr. Longstreth at the time
of his weekly visits. The answers to other questions were obtained
from the architect on the telephone. Still others were referred to the
architects for answers by means of Mr. Longstreth's written reports
of his visits (L (2/10/60) (2/1/60) and (2/22/60), Government Exhibit No. 3). On at least one occasion the project supervisor furnished
what he considered to be the obvious answer to a specification question.53A contractor error in placing piles for one of the columns was
noted but no remedial action was required.54
The contractor had placed forms for footing "P" but the project
supervisor stopped him from pouring the concrete because the bottom
of the footing was not considered to be a proper foundation (Exhibit
51 (S (2/5/60), Government Exhibit No. 11).
5 "Contractor claimed that to this day he has not received clarification on the matter of
construction joints at the top of footings which caused such a furor lately and was the
reason for his call to EODC and request for this particular meeting. Re was reminded that
he was instructed about the details of this construction joint and considerable discussion
resulted with the contractor expressing dissatisfaction about the way it was handled. * X"
(Minutes of Conference, (2/17/60), Government Exhibit No. I).,
P6(V (2/5/60), Appellant's Exhibit "").
- * * The contractor made an error in placing the piles for column G 3" too dose to the
center of the Rotunda. After correspondenee and study it was decided not to require
remedial action since the columns was [sic] adequate for this amount of bending. * ' "
(Architect's Monthly Report-February
1960, Government Exhibit No. 3).
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G-2). The same day a letter was dispatched to the architects confirming an earlier telephonic report of the condition encountered (Exhibit G-2a). Drawing R-10 (2/2/60) depicting a "Revised Footing
'P"' was delivered to the contractor's superintendent on February 5,
1960.55The footing was not concreted, however, until March 29, 1960
(Tr. 505, 506).

Questions raised by Mr. Orndorfi at the conference of February 1,
1960, related to (i) the absence of written approval for the extra work
involved in the revised foundations; 56(ii) the procedure to be followed
in the future when extra work was required of him; 57 (iii) the length
of time required to get information from the architects because of the
need to go through EODC or Smith; and (iv) the reason why specification discrepancies could not be resolved by someone on the job.58

By letter of February 29, 1960 (Exhibit F-1), the contracting officer
urged the contractor to submit his estimate for the revised foundation
work. In the same letter the contracting officer stressed that written
authorization with respect to changes should be obtained from the
contracting officer,noting that the procedure had not been followed in
reference to the revised foundation work.5 9 The letter concluded with
the request that any other changes then outstanding be brought to the
contracting officer's attention.
The contractor's estimate for the revised foundation work covered
by drawing R-8 (1/19/60), was submitted by letter dated February
29, 1960 (Exhibit C-6). The total amount claimed was $20,224-of
which $9,422 represented the claimed cost of doing the additional
work (Item 1 of claim letter) with the remaining $10,802of claimed
costs described as "losses and expenditures suffered by our firm due
to the 45-day delaying period between December 11, 1959 to January
56This matter is covered in the Findings (p. 48).
s "The contractor was reminded that when the revised print R-8 was submitted to him,
he was requested for an estimate to cover the cost of making the changes [in foundations]
indicated on this drawing. To date that estimate has not been submitted. * " (Minutes of
Conference, S (2/17/60), Government Exhibit No. 11).
57"When the contractor raised the question of how to proceed in the future when the
question of extra work arose, Mr. Nutt stated that he should get written approval before
proceeding" (Minutes of Conference, S (2/17/60), Government Exhibit No. 11).
"Contractor
'
raised the point of discrepancies in the plans and complained of the
necessity for going through Mr. Longstreth to the west coast and back for answers. He
hopes to have the answers directly from someone on the job immediately when his questions are asked. Again he was reminded by Mr. Nutt that they should anticipate their
problems far enough in advance to avoid any serious delays. * I" (Minutes of Conference,
S (2/17/60), Government Exhibit No. 11.)
SDExhibit

F-1,

p. 1.
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25, 1960 * * * (Items 2 through 7 of claim letter) .60 The contractor
also requested an extension of time of 45 calendar days from December
11, 1959 to January

25, 1960.

Although weather conditions seriously hampered construction in
March, the contractor accomplished 3 percent of the contract work

(MonthlyProgress Reports, Exhibit E-1) .61 Questionsconcerningthe
specifications and drawings continued to be submitted to Mr. Longstreth on his weekly visits. Those involving the resolution of apparent
discrepancies were generally referred to the architects in California,
as were the contractor's request for deviations from the specification
requirements (V (3/7/60) Appellant's Exhibit "J"); (L (3/23/60),
Governmient.Exhibit No. 3); (S (3/8/60), Government Exhibit No.
11). In other instances the questions presented were resolved by Mr.
Longstreth on the day of his visit (L (3/1/60) and (3/31/60), Governinent Exhibit No. 3); (V (3/7/60), Appellant's Exhibit "J"). In at
least one case the project supervisor resolved the question involved by
simply referring to the provisions of the specifications (Exhibit G-6b).
During the month the relationship of proper concrete forms to
quality of work was stressed by the project supervisor (S (3/7/60)
and (3/8/60), Government Exhibit No. 11),e2 as was the importance
of adhering to the specification requirements (Exhibit G-6b).
On March 2, 1960,the superintendent reported to the project supervisor that the contractor had erred in pouring the pedestal at location
"Q." The project supervisor developed a sketch to show the condition
60Included in these items were supervision, overhead costs, labor costs, the expense of
idle equipment, and temporary heat.
Thiis compares with an average rate of completion required to meet the performance
schedule established in the contract of slightly more than 8 percent per month. Weather
conditions were reported to be generally favorable for construction purposes in April and
May but only 2 percent and 3 percent, respectively, of the contract work was accomplished
during those months. In June and July the rate was 2 percent with the rate of 4 percent
being attained in August and maintained in September. Only in October (8 percent) and
November (10 percent) of 1960 and November (9 percent) of 1961 did the contractor equal
or exceed the average rate of completion required by the initial contract terms. (Architect's
Monthly Reports, April and May, 1960, Government Exhibit No. 3); (Monthly Progress
Reports, Exhibit E-1).
62Problems attributable to form work recurred throughout much of the life of the project.
Many of them were of a serious nature and were compounded by other deficiencies in workmanship, as is illustrated by the following passage from the project supervisor's diary of
December 19, 1960: "The first thing this morning I asked Willie what he proposed to do to
correct the bulge in the Cyclorama wall. He indicated he was going to cut it down. I told
him I didn't think cutting it down was the answer-that
I thought the wall had a flat
space in it
* * When asked by Willie if I would require it to be replaced I answered that
if it was still discernible that it was not a true circle, it would have to be replaced. I suggested they start immediately to cut the wall so that we could see whether or not the parapet wall had to be removed for replacing and suggested that it be done before the roofing is
put on to avoid patching later. * *" (Exhibit G-20b).
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at "Q" and by letter of March 4, 1960,the matter was referred to the
architects for decision. Within a week of the date of the letter the
contractor was notified of the remedial action required by the architects. It was not until March 23, 1960, however, that the contractor
poured 1/4 cu. yds. of concrete at this location with the last 4/3 cu.
yds. of concrete being poured in column "Q" on April 19, 1960 (V
(3/23/60) (4/19/60), Appellant's Exhibit "J"); (L (3/16/60), Gov.
ermnent Exhibit No. 3); (S (3/2/60) (3/4/60) and (3/11/60), Government Exhibit No. 11). Work was also delayed because the soil
conditions were not acceptable for the pouring of concrete (L (3/16/60), Government Exhibit No. 3) (V (3/24/60) (3/25/60), Appellant's Exhibit "J"), and (Exhibits G-3, G-6a and G-6b), or because
the reinforcing (i) had been misplaced (Exhibit G-6) (ii) was of the
incorrect size (Exhibit G-6b), or (iii) was coated with mud (Exhibit G-3).
A question also arose concerning the propriety of using the grades
shown on the grading plan in view of the relocation of the building.6 4
Mr. Longstreth determined that the finish grades adj acent to the
building should be maintained, even though there might be some variations in the final grading. The contractor also raised a question as to
the failure of the site excavation contractor to adhere to the grading
plan.

65

Serious complaints as to the nature of the contractor's supervision
were lodged with both the superintendent 6 6 and Ar. Orndorff by the
project supervisor on several occasions. Among the recommendations
made were that a concrete foreman be obtained6 and that an engineer
63The pedestal "Q" episode is included among the numerous examples cited by the contracting officer in his findings as; illustrative of deficiencies in the contractor's organization and mismanagement of the job, which, in his opinion, characterized the contractor's
performance and which accounted in large measure for the excessive cost of completing
the contract (Findings, pp. 47-56).. Commenting upon this particular situation, the contracting officer states: "The Project Supervisor's log of March 2,,1960 (Exhibit No. G-4)
shows that Pedestal "Q" was concreted in wrong location and had to be removed. Pedestal
"Q" was not completed until April 19, 1960. This lapse of .seven (7) weeks, resulting
from poor management, planning, and lack of skill retarded progress on the Cyclorama
with added costs to the Contractor" (Findings, p. 48).
66 (Exhibit G-3, p. 2).
s "Willie handed to me data showing elevations of the original ground at the north end of
the office building that he claims Orndorff had to excavate because it was not excavated to
the elevation shown on the grading plan by Maitland" (S (/18/60), Government Exhibit
NO. 11).
66 (Exhibits

G-3 and 0-Sb).
67Although the building was basically concrete, a concrete foreman was not employed
until August 17, 1960 (Exhibit 3-10).
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be engaged to lay out the work 6 and to check on the details.69These
complaints were to be repeated again and again in the ensuing months.
On April 8, 1960,the contractor's general superintendent, Mr. Ross,
asked the project supervisor (i) whether he considered the job superintendent to be capable of handling the job, and (ii) if he knew where
the contractor could obtain a good superintendent (Exhibit G-9). On
at least one occasion the superintendent was severely upbraided by Mr.
Orndorff (Exhibit E-6). Late in October of 1960, Mr. Orndorff
informed the project supervisor that the job superintendent was to be
discharged and that as of November 2, 1960,Mr. Ross, general superintendent, would assume full responsibility for the job. In response to
an inquiry from the project supervisor as to the timing of the decision,
Mr. Orndorff stated that he had not been able to release Ross from
other work that he had-until then, as well as assigning other reasons.
Mr. Ross expressed doubt that anyone else could master the details of
the job at that late date and 'he appears to have ultimately refused to
accept the assignment. Apparently, Mr. Orndorff concluded within a
very short time that the job superintendent, whatever his limitations,
was more qualified for the position than any man available within his
organization. In any event, Mr. Verbitsky was unquestionably in
charge again as job superintendent by November 7, 1960, and continued in that capacity until the project was completed.70
Extensive negotiations were conducted during the month of March
1960 in an effort to provide formal contractual coverage for the work
entailed in the foundation revisions. After receiving a copy of the
contractor's letter of February 29, 1960 (Exhibit C-6), the architects
submitted their estimate of a reasonable price for effecting the
revisions to the foundations required by drawings R-8 (1/19/60) R-10
(2/2/60) and R-12(2/12/60). Noting that they were using the unit
prices taken from the contractor's letter of December 2,1959 (Exhibit
C-4b), the architects stated:
Our conclusion. for item No. of the claim
is, that it' should be worth
about $1,625 complete. The unit prices include overhead and profit. (Letter of
March 3, L9e0 Exhibit F-2).
6 "Mr. Orndorff introduced Mr. Ross, his office engineer who has been assigned to the
project to be at the site from now on in order to. help in the layout of the work."
(L (3/16/60), Government Exhibit No. 3).
69 "I told [Mr. Orndorff] that I had discovered 4 separate discrepancies in the placing
of reinforcing, and in one case it had already been covered with concrete and I compromised
by allowing dowels to be.inserted. I reminded him that it was his responsibility to check
these details and that they should not be left until I visited the job just before the pouring
of concrete to point out these deficiencies. * e- (Exhibit G-7).
'° (Exhibits G-23, G-24)
( (11/3/60) (11/4/60) and (11/7/60), Government Exhibit
No. 11).
71The architects had serious reservations about the priority of allowing Items 2 through 7
of the Claim (note 60, sexra).
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By letter of March 1, 1960, the contractor reduced the amount
claimed for Item No. 1 to $8,679without making any changes, however,
in the amounts claimed for Items 2 through 7 (Exhibit C-4d). To reach
an accord the parties had to reconcile substantial differences in their
respective estimates of the material and work involved in various
categories (reinforcing steel, concrete, hand excavation and machine
excavation) to accomplish the revisions to the foundation (Report on
Cost of Foundation Changes, Exhibit F-3; Exhibit G-6a); and (S
(3/9/60), Government Exhibit No. 11). The negotiations were further
complicated by the initial refusal of the contractor to agree to the
use of the unit prices submitted with the contractor's letter of December 2,1959 (Exhibit C-4b).
To resolve these differences negotiation conferences were held on
March 22 and March 25, 1960.The negotiations embraced the changes
involved in Drawings R-10 (2/2/60) and R-12 (2/12/60), as well as
the initial revisions to the foundation contained in Drawing R-8
(1/19/60). (Exhibit C-4a; Government Exhibit Nos. 5 and 6). In the
conference of March 25, 1960, the parties agreed that the contractor
should be paid the sum of approximately $4,101for accomplishing the
foundation changes.72 The contractor's agreement to the settlement
was confirmed by letter of March 29, 1960, in which the contractor
requested the sum of $4,101.50 and reduced the extension of time
requested to 15 days. The letter made clear, however, that the figure
agreed upon did not cover Items 2 through 7 of the claim and that these
items were reserved for further ngotiatiolls. 7 3 Within a few. days
Change Order No. 1 was issued in. implementation of the agreement
reached (including issuance of a 15-day time extension). On April 15,
1960, Mr. Orndorff accepted the change order on behalf of the contractor, stating that the adjustment in compensation and time "is satisfactory and is hereby accepted."
Contractor's Contentions

ChangedConditioms-We have previously noted that the appellant
may have abandoned reliance upon the claim of changed conditions
(note 13, supra). In view of the importance attached to the Changed
Conditions clause in the notice of appeal (note 6, supra), however,
72
* * The unit prices that had previously been submitted by the contractor were used
as a basis for this negotiation. The basis of settlement was in the amount of $4,100 compared to the contractor's original estimate of $8,600." (Exhibit G-7).
T73
(xhibit CW.

326

DECISIONS

OF THE

DEPARTMENT

OF THE

INTERIOR

[74 I.D.

as well as the fact that Mr. Orndorff not only referred to changed
conditions in his' testimony but also specifically cited the "Changed
Conditions" clause (Tr.; 33, 120) 74 we shall address ourselves to the
question of the relief,''if any, available to the contractor under the
provisions of such clause.
According to Mr.. Orndorff's testimony, the changed conditions consisted of changes in the location of the building which delayed the
contractor with the Tesult that (i) they were forced 'back into adverse
weather conditions, and (ii) the- phasing and programming of the
project was changed (Tr. 9, 152). To establish that the location of
the building had been changed from that contemplated in the contract
drawings, the contractor relies principally upon (i) advice concerning
such a change received from the site preparation contractor prior to
the bid opening; (ii) the fact that the original building location
could be established reasonably well by using the scale on the drawings, which did not, however, coincide with the excavations that had
been made by the site preparation contractor; (iii) various entries in
the three diaries maintained in reference to the project; and (iv) the
contractor's own excavations (of the footings) which proved that
the building was not located in accordance with the original design
(Tr. 32, 93-97, 44, 455).
The Government does not contest the fact that the pivot point of
the Cyclorama was changed subsequent to the time that the specifications and drawings in question were prepared in June of 1959. It
does contest the contractor's allegation that this constituted a change
in the location of the building, however, since it occurred prior to
the issuance of the invitation (Tr. 385-388). The following colloquy
between Government witness Longstreth and the hearing officerpoints
up the nature of the distinction:
[Q] On this change
that resulted from the
to be placed or was it
ground conditions here

in footing design, Mr. Longstreth, was this a change
relocation of the buildingv as it was originally going
necessary because of what you found on the general
at the site?

'4 In pertinent part the clause reads: "The Contractor shall promptly, and before such
conditions are disturbed, notify the Contracting Officer in writing of: (1) subsurface or
latent physical conditions at the site differing materially from those indicated in this
contract, or (2), unknown physical conditions at the site, of an unusual nature, differing
materially from those ordinarily encountered and generally recognized as inhering in work
of the character provided for in this contract. The Contracting Officer shall promptly investigate the conditions, and if he finds that such conditions de so materially differ and
cause an increase or decrease in the cost of, or the time required for, performance of this
contract, an equitable adjustment shall be made and the contract modified in writing accordingly d * *." (Clause 4, ChangedConditions, GeneralProvisions, Standard Form 23A
March 1953 Edition).
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was found on the general ground conditions
is something that has not been documented as
is my understanding that the alleged change
moving on the site (Tr. 306;,307).

Approximately two weeks before the opening of bids, Mr. Orndorfl,
accompanied by his estimator, made a site examination. When Mr.
Orndorff visited the site again three or four days later, the site
preparation contractor told the contractor of the change in the location of the building. The site preparation contractor also told him
specifically where the building had been moved and showed him where
excavation had been performed over and beyond that required for the
building as then located. Mr. Orndorff attempted to discuss the matter
of the building having been moved with Mr. Myers, but the contracting
officerrefused to discuss the subject (Tr. 92-95). Mr. Orndorfr's entire
testimony, as it relates to the contracting officer,consists of the bald
statement that the attempt to discuss the matter was made prior to
the opening of bids. We do not know precisely when the attempt was
made or the reason, if any, that the contracting officergave for refusing to enter into discussions as to the relocation of the building; nor
has Mr. Orndorff offered any explanation.for his failure to resort
to the procedure clearly outlined in the invitation for submission by
prospective bidders of written questions pertaining to interpretation
of the specifications or drawings.75
In support of the assertion that the location of the building could
be established reasonably well from the contract drawings, the contractor points to the first sheet of the drawings which under the
caption, "Finish Grading Plan," shows an outline of the Cyclorama
and officebuilding and depicts existing contour and new contour lines.
In addition, the contractor points to Sheet A-1 of the drawings
entitled "Survey Map-Existing Conditions" which shows the location of various topographical features, as well as contour lines. Both
drawings use a scale of "=50'. In the contractor's view the use
of the information shown on these two drawings, in conjunction with
the scale, would permit the location of the building (Tr. 96, 9, 199,
200). Mr. Orndorif acknowledged upon cross-examination, however,
that there is nothing on the plans and specifications that specifically
locates the building; that the drawings in question show simply a
site location with a structure superimposed thereon; and that there
were no dimensions and no specific details as to the exact location
of the building (Tr. 95-97).
IS (ART. 31, Questions, Special Provisions, Specifications, p. B-8, Exhibit "A").
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The Government witnesses deny that it was ever intended to locate

the building by applying the scale to, the other data shown on the
contract drawings. Government witness Nutt unequivocally stated
that from the information on the drawings he (with 35 years of
experience in engineering architecture)

would not have been able to

locate the pivot point (center of Cyclorama drum), and that the
building could not be located by scaling from the contour lines shown
on the drawings. Mr. Nutt also asserted that a note on the plans
alerted bidders to the fact that locations were not to be established
by utilizing scaled dimensions from the drawings (Tr. 394, 395).76
Government witness Longstreth referred to Articles 43 7T and 44 18
of the General Provisions and expressed the opinion "that this plot
plan and survey plan are not to be scaled necessarily and that the
exact positions of any features shown on them must be verified by

the contractor in submitting his bid in the original form" (Tr. 311,
312).

From the appeal record, it appears that the initial building location
(in so far, at least, as grading by the site preparation contractor was
affected by it) was established by Government engineer Westerfield.79

When architect Nutt brought the invitations with him to the Gettysburg National Park to distribute to bidders, he moved the pivot point
ten feet east of the pivot point previously established by Westerfield.
Concerning this action Mr. Nutt testified that it was necessary because
the tentative location of the Visitors' Center would, if maintained,
encroach upon the historic Siegler's grove. He also testified that the
reestablished pivot point was placed at a permanent location; that it
was done before the invitation was issued; and that it was the pivot
point that was ultimately used for the building constructed (Tr. 385389).
'G "NOTE: This plan is reprinted for the convenience of the Bidders on the Building
Construction from the documents prepared for a separate site preparation contract. Bidders
shall visit the site, however, prior to submitting a bid, and shall ascertain and take
responsibilities for exact field conditions under which they will have to perform the
Building Construction Work." (Sheet A-1, Drawings, Exhibit "B").
77 "Drawings showing locations or character of existing conditions and work, including
dimensions and extent thereof, are shown for convenience only and are believed to be
correct but shall be subject to verification at the site by the Contractor as the Owner
assumes no responsibility for their correctness. The Contractor shall make allowance in
his bid for any existing conditions found to be at variance with the drawings." (ART. 43.
Existing Work Shown And Dimensions Thereof, Specifications, p. A-i3, Exhibit "A").
7B"Before moving onto the site, ordering materials or performing work, the Contractor
shall verify all measurements as may be required by his work, and will be held responsible
for the correctness of his figures. He shall particularly recheck all dimensions referring to
placing the building on the site, all structural versus architectural dimensions, and in
general, exercise responsible foresight in anticipating problems of the fitting together of
the many varied elements of the structures. No allowance will be made subsequently in
behalf of the Contractor for any error or negligence on his part." (ART. 44. Measurements,
Specifications, p. A-13, Exhibit "A").
79 "Mr. Nutt told me over the phone when he visited the job September 14, 1959, he
changed the location of the building that had been laid out by Westerfield" ( (9/27/61),
Government Exhibit No. 11).
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The diaries contain various references to changes in the pivot point
which do not conform to Mr. Nutt's testimony in material respects.
These references are readily reconcilable with his testimony, however,
when consideration is given to the fact that the changes in directions
and distances reflected in such entries proceeded from an entirely
different starting point for -the initial pivot. Mr. Nutt moved the pivot.
point ten feet east of the building location tentatively established by
Mr. Westerfield (note 79, supra; (S (11/23/59), Government Exhibit
No. 11). References by Mr. Longstreth and others to the building location having been moved 20 feet east and 12 feet south are basedY
however, upon the "Location Plan for Borings and Test Pits" dated
May 1959and incorporated in Mr. Stickel's Foundation Investigation,
Report of the same date (note 36, supra). It is noteworthy that prior
to Mr. Stickel's visit to the job site on December 22, 1959,Mr. Orndorff,
Mr. Longstreth and the project supervisor had all referred to the
building location having been moved 10' east of that shown on the
contract drawings (note 31, spra) ; (S (11/23/59) (12/22/59), Government Exhibit No. 11).

By reference to the scale shown on the contract drawings the appellant established through his witness Verbitsky that the building
had been moved eastward by approximately ten feet from the location
shown on the drawings (Tr. 407). This is highly indicative that the
contract drawings either (i) did not reflect the pivot point used by
Mr. Stickel in preparing his initial foundation report, or (ii) were not
intended to permit an inference as to the location of the building by
applying the scale shown on the drawings to various topographic
features or to contour lines. Concerning the extent to which the building location was changed Mr. Orndorff testified:
To the best of our knowledge it was moved some 15 feet to the west and 30
to 40 feet south (Tr. 35).

This statement is without any support in the entire record and is contradicted by the testimony of appellant's witness Verbitsky to which
we have just referred. 80

The Government does not contest the fact that for certain locations
the drawings indicated rock at specified elevations and that rock acceptable for footings was n-otencountered at all of such locations at the
elevations shown. The Government denies, however, that the contractor was warranted in treating the information shown on the drawings
soWhile not specifically referred to in this section of the opinion, the Board has also
considered the material contained in the diary of the contractor's superintendent
(V (12/11/59) (12/29/59) and (1/15/60), AppellanVs Exhibit "J") and the testimony
reported at pages 98, 99, 30s, 3517,33S, 339, 398, 41S, 429, 456, 490, 494, 495, 546, 47 and
553 cf the transcript.
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as the equivalent of test borings at the location in question or that they
could otherwise be regarded as unqualified representations that rock
would be encountered at the indicated elevations. In support of this
position Government witness Longstreth replied principally upon Article 6 (note 33, subpra),although citing other contract provisions as
well.81The Government also denies:that the information in its possession affecting foundation conditions was any greater before the change
in the building location than it was afterward. 82
The Government offered evidence to show that the conditions actually encountered were substantially similar to the conditions depicted
on the contract drawings and that none of the changes were of a fundamental nature. The original excavations where the project supervisor stopped the pouring of concrete were all ultimately used in the
building constructed, although in some cases they were deepened. All
of the 23 piles shown on the drawings as to be used for footers were
driven at the locations shown thereon, even though three piles were
added by reason of Drawings R-8, R-1O and R-12. There was no
change in the center line location of the columns. Such changes as were
made affected only the profile of the foundations either by way of enlargement or by change of the type of footer (pile type vs. spread

type)To be afforded relief under the Changed Conditions clause, the
appellant must show by the preponderance of the evidence that (i) the
subsurface or latent physical conditions encountered at the site differed
materially from those indicated in the contract (first category changed
conditions), or that (ii) it was confronted with unknown physical
conditions of unusual nature differing materially from those ordinarily
encountered and generally recognized as inhering in work of the character provided for in the contract (second category changed conditions). Ray D. Bolander Company, Inc., IBCA-331 (November 16,
1965), 72 I.D. 449, 65-2 BCA par. 5224; Inter-City Sand and Gravel
Co. et al., IBCA-128 (May 29, 1959), 66 I.D. 179, 59-1 BCA par. 2215.
Taking into account the evidence of record 8 3 and the applicable contract provisions, particularly Article 6 (note 33, seupra) , and Articles
43 and 44 (notes 77 and 78, supra), we have grave doubts that the appellant is entitled to relief under either category of the Changed CondiSiThe
specific direction to prospective bidders in Article 44 ("particularly recheck all
dimensions referring to placing the building on the site"), note 78, s5ura, lends substantial
support to the Government's position.;
82Government witness Nutt testified that the Government "had the same knowledge
before and after the ten-foot change" (Tr. 393).
82The contractor has offered no evidence in support of a claim of changed conditions
in the second category and the language used in the notice of appeal (note 6, spra), as
Nwellas elsewhere, denotes a first category changed conditions claim.
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tions clause. It is unnecessary for us to decide this question, however,
since, assuming changed conditions were encountered, relief for correcting or coping with such changed conditions was provided by way of
an equitable adjustment to the contract price in Change Order No. 1.
The contractor having accepted the change order in settlement of its
claims, in so far as they were cognizable under the terms of the contract, we are without any authority to rewrite the change order to
provide for a greater or lesser equitable adjustment in the contract
price than that reflected in the agreement of the parties.Y4While various claim items were specifically excepted from the coverage of
Change Order No. 1 by the contractor's letter of March 29, 1960 (note
73, supra), all of the excepted claims represent standby costs and other
costs attributable to Government delay (note 60,supra) . Absent a "pay
for delay type clause,85 we have consistently held that claims of this
nature are not within the purview of our jurisdictions

Discrepanciesin the plans and specifications-In his posthearing
brief (pp. 22-46) appellant's counsel attempts to show that there
were numerous discrepancies in the plans and specifications which were
detrimental to the contractor in the performance of the contract. With
relatively few exceptions, however, the appellant's showing has consisted of establishing that questions involving the plans and specifications did arise during the course of contract performance and that
in a substantial number of instances they were submitted to the architects in California for decision, without offering any proof to show
either (i) the time required for decision on the question presented,
or (ii) the adverse effect,if any, upon the contractor's operation of any
delay involved in reaching a decision.
Of the 39 instances of specification deficiencies referred to in appellant's brief as taken from the proj ect supervisor's diary between
December 18, 1959 and Novenber

16, 1961, no delay in decision is

evident from the entries recorded on February 9, 1960, March 25,
1960, April 1, 1960, September 21, 1960, September 27, 1960, Febru-

ary 2, 1961, and March 30, 1961. On two of the occasions mentioned
(September 21-and September 27, 1960), the* decision was made by
'i continental
Consolidated Corp., ABCA No. 10114, 66-1 BCA par. 5530; Seaboard
Surety Co., ASBCA No. 6716, 1962 BCA par. 3407.
8S Article 70 (note 35, supra) has been found not to be such a clause. Seal and Company,
IBCA-i81 (December 23) 1,960), 67 I.D. 435, 61-1, BCA par. 2887.
SSee TV.R.S. Pavers, Inc., ICA-445-6-64
(March 30, 1967), 67-1, BCA par. 6238, in
which, citing authorities, the Board stated: "Although the Changes clause (lause 3) and
the Changed Conditions clause of the contract each contain provisions for equitable adjustment, it is well settled that neither the Changes clause, nor the Changed Conditions clause
of Standard. Form 23A extend to claims that are grounded upon delay of the Government in
the absence of a Suspension of Work type of clause (not present here) which expressly
provides for an equitable adjustment of the contract price for Government delay. * * I"
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the architects on the same day the question was submitted by telephone, even though one of the questions (September 21, 1960) involved
a deviation from the specification requirements .rather than a discrepancy. Other questions included in the same listing relate to a segregated contractor, such as that recorded on.May 4, 1960 (electrical),
or simply pertain, to contemplated changes in the specification requirements, as is illustrated by the entries for (i) May 23, 1960 (provision for closets in offices considered) ; (ii) July 29, 1960 (price to be

obtained from contractor for installing a cat walk).; (iii) September
8, 1960 (structural revisions required to house 10 gallon vs. 5 gallon
capacity drinking fountain); (iv) September 12, 1960 (approval of
expenditures for closets in offices,cat walk back of painting and soap
dispensing system); and (v) December , 1960 .(substitution of
white pine for fir). Other so-called discrepancies which purportedly
delayed the contractor involved (i) acceding to the contractor's interpretation of. the specification requirements (June 1, 1960) ; (ii)
unsuccessful efforts to ascertain where a representative sample of
thoroseal could be viewed by the contractor (October 31, 1961); (iii)
decision by the project supervisor with the concurrence of the contracting officer on the question presented (April 6, 1961).; and (iv)
dicussion between the project supervisor and the superintendent as
to the contractor's responsibility for making minor changes to accommodate the work (September 7, 1960).
Similar analyses could be made of the entries in the other two
diaries to which attention is invited in appellant's brief. They would
be largely cumulative, however, of the entries in the project supervisor's diary discussed above, in so far as such analyses would show
the indiscriminate lumping together of various items and billing them
as specification discrepancies. For present purposes it is sufficient to
note that of the 2 entries specifically referred to from the diary of
the, contractor's superintendent, the first 8 entries record questions
which arose prior to or during the period of the investigation of
foundation conditions (December 11, 1959 to January 22, 1960). Any
delay in answering questions pertaining to. the specifications during
such period would appear to have had little or no effect upon the contractor's operations, since, according to Mr. Orndorff's testimony, little
work of consequence was accomplished during that period (Tr. 126).
The testimony offered at the hearing did little to resolve the questions involving alleged specification discrepancies either as to (i) the
length of delay, if any, in rendering a decision, or (ii) the effect, if
any, that such delay as was experienced may have had upon the contractor's operation. In most instances the principal witnesses for
both the appellant and the Government testified in reference to
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entries recorded in one or more of the, three diaries. Only rarely did
any of the diaries record more than the fact that a question of some sort
involving the specifications had been raised and by whomit had been
decided or to whom it had been referred for decision. In the great majority of cases the date a particular answer was received would have
been revealed in the correspondence files but, generaly speaking, the
witnesses testified without having access to the contents of such files
(Tr. 242,243, 361, 362, 554)

.87

The nature of the difficulty is disclosed by the following exchange
between Mr. Orndorff and the hearing officer:
[Q] What was the date of the approval that you obtained from the Government?
[A] I don't remember the dates as indicated here, securing approval of this
item so, that construction could not be commenced until September 9.
[Q] This leaves it a little indefinite-when you actually obtained the approval.
[A] We started immediately after. Not only with respect to this detail but all
details and I wouldn't exclude one (Tr. 46, 47).

Mr. Orndorff's confidence in the promptness with which the contractor
acted when answers were received is not borne out by the record. The
7-week delay in proceeding with the work called for by the revised
drawing for the footing at location "P" (note 55, supra) and the 5week delay in replacing the defective pedestal at location "Q" (note
63, supra) are only two examples of the contractor's delay in acting
upon information received.
There are other difficultiesfrom the appellant's standpoint, however,
not the least of which is the fact that there was hardly a time during
the approximately two years of contract perfornance when the contractor's own deficiencies (inadequacy of supervision, lack of planning,
failure to adhere to specification requirements, shoddy work, and lack
of an experienced labor force) did not materially contribute to the
delays involved in completing the contract work and inordinately
increase the cost of performance. The delay of approximately a month
in getting a hammer of sfficient capacity on the job for driving test
piles (notes 41, 42 and 46, suprat) (during the six weeks the Government took to complete the foundation investigation) foreshadowed
other conditions contributing to delay for which the contractor would
be responsible throughout the balance of the project. In many instances
the delays originating with the contractor existed simultaneously with
delays for which the Government was unquestionably responsible. In
ST The correspondence available by reason of being attached as exhibits to the findings or
being offered in evidence by the parties had not been selected primarily for the purposes
discussed in the text and, consequently, is only of limited value in this connection.
58Previous to this exchange, Mr. Orndorff bad testified that the onstruction joint details
in question were submitted to the architects for approval on April 25, 1960 (Tr. 45-46).
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other situations the delays for which the Government and the contractor were respectively responsible are so inextricably entwined as to
make virtually impossible any determination of the period for which
each was responsibleA9

There is evidence, nonetheless, that both the architects and the
Government were responsible for delays in making decisions on questions involving the interpretation of the specifications and the resolution of specification discrepancies. The appellant's brief gives examples
of delays involving questions of this nature for which no adequate explanations have been offered by the Government. The entry in the
project supervisor's diary for November 16, 1961 (delay of nine days
already experienced and still without an answer) 0 is one example
where there is some indication of the period of the delay. The appellant's case is seriously weakened, however, not only by the fact that in
most instances it is impossible to tell from the record the period of the
delay involved but also by the fact that there is little in the record to
show the follow-up action, if any, the contractor initiated in areas
where the contractor alleges it was seriously impeded in performing
the contract by the delay in obtaining a decision (e.g., construction
joints). The problem is further complicated by the fact that the contractor appears to have never submitted questions in writing to Mr.
Longstreth (Tr. 304-306), even though this procedure was apparently
agreed upon at the pre-construction conference (note 27, supra), and
even though adherence to such a procedure would have materially
increased the prospects for an early answer (Tr. 351, 352). Lastly,
there are a substantial number of instances where the specifications
requirements were unquestionably clear but the contractor's personnel had not familiarized themselves with the requirements (Tr.
243-245) or, as was often the case, they were seeking approval

of

deviations from such requirements either before or after the work had
been performed

(Tr. 334, 335).

Even if it could be said that it is entirely clear from the record
before us that the architects or the Government, or both, had unreasonably delayed the contractor to his detriment by the time consumed in resolving specifications discrepancies ("pure" delay), and if
there were no countervailing contractor-caused delays, we would still
be unable to grant relief. The actions of the architects or the Government in such circumstances would undoubtedly involve a breach of the
contractual' obligation not to hinder the contractor in the performing
89In such situations relief has been denied where the delays were found to be contemporaneous (Tuller Construction Company v. United States, 118 Ct. Cl. 509 (1951)), or where
the defendant's delay was concurrent or intertwined with other delays (Commerce Internatienaz company, Inc. v. United States, 167 Ct. Cl. 529 (1964)). Cf. Tobe Deutschmann
Laboratories, NASA BCA No. 73, 66- BCA par. 5413.
DO
Appellant's post-hearing brief, p. 33.
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-ofhis contract, but it would not involve a breach of contract for which
the Changes clause or any other clause contained in the contract
provides a remedy.92

Delays of the Government and of Segregated Contractors.
The appellant also asserts (post-hearing brief, pp. 46-63) that the
Goverlnment and segregated contractors were responsible for delays
which inured to the detriment of the contractor. In large measure,
however, the appellant has been content simply to establish through
entries in the three diaries that various delays arose during the course
of contract performance, without showing either (i) the period of the
particular delay, or (ii) the manner in which performance of the
93

contract as a whole was delayed thereby.

The deficiencies in the proof offered are illustrated by the excerpts
from the superintendent's diary (Appellant's Exhibit "J") quoted in
the appellant's post-hearing brief (pp. 47-51). Of the twenty-seven
excerpts involved covering the period December 21, 1959 through
June 7, 1961,the first five entries relate to delays incident to the investia1"The Contracting Officer may at any thue, by a written order, and without notice to
the sureties, make changes in the drawings and/or specifications of this contract and within
the general scope thereof. If such changes cause an increase or decrease in the amount due
under this contract, or in the time required for its performance, an equitable adjustment
shall be made and the contract shall be modified in writing accordingly. Any claim of the
Contractor for adjustment under this clause must be asserted in writing within 30 days
from the date of receipt by the Contractor of the notification of change: Provided, however,
That the Contracting Officer, if he determines that the facts justify such action, may
receive and consider, and adjust any such claim asserted at any time prior to the date of
final settlement of the contract. If the parties fail to agree upon the adjustment to lie
made the dispute shall be determined as provided in Clause 6 hereof. But nothing provided
in this clause shall excuse the Contractor from proceeding with the prosecution of the
work as changed. Except as otherwise herein provided, no charge for any extra work or
material will be allowed." (Clause 3, Changes, Standard Form 23A, March 1953 Edition).
"A. The Owner reserves the right to require alterations in addition to; or omissions
from the work called for by this Contract and, should any such alterations, addition or
omissions be required, the same shall in no way affect or make void this Contract. Unless
otherwise provided in the Contract Documents, the Contractor shall not be entitled to any
compensation for extra work unless orders therefore are given in writing duly executed
by the Owner, and the amount of compensation for such extra work specified in such
written orders. * * *" (ART. 58, Changes In the Work (augmenting Article 3, Standard
Form 23A), Specifications, p. A-1S, Exhibit "A").
92 Electric Propertsies Co., IBCA-443-5-64
(September 3, 1964), 1964 BCA par. 4415
("Without considering the merits of the appeal, there is no jurisdiction in the Board to
consider the- claim, for the reason that it is founded, concededly, on the alleged breach
of an implied obligation (or possibly an alleged misrepresentation) on the part of the
Government not to interfere with the performance of the contract").
V
93 'ART.
. Segregated Contracts: A. General: It is intended to receive 4 separate Prime
Contract Bids on this project. Each Prime Contractor shall in all respects consider himself
as a 'General Contractor' as defined in, and for the purpose of these Specifications. Whereas
an effort has been made to list and differentiate items to be installed by each prime and
subcontractor on the job, it shall remain the responsibility of the several Prime Contractors to carefully inspect all the Contract Documents (all of which shall apply to every
Bidder) and include all that is necessary for a complete job regardless of where and how
specified. * * *" (Information For Bidders, p. 2, Specifications, Exhibit "A").
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gation of the foundation conditions (previously discussed in detail in
this opinion). Some eight of the entries record questions presented to
Longstreth or to the project supervisor without any indication of what
answer was given or when it was received. Six of the entries reflect that
delays had been experienced but their duration is not indicated. In two
instances the period of the delay is either shown or some indication is
given of its duration as shown by the following entries: (i) August 18,
1960 (project supervisor requests 4-day delay in pouring of circular
columns on 26' radius wall to permit clarification of placing electrical
receptacles) ; and (ii) June 6, 1961 (Longstreth

calls California to as-

certain how a particular cove is to be built after waiting 10 days for
decision). Other entries record (i) the Government's or Mr. Longstreth's efforts to expedite decisions; (ii) the contractor being required
to adhere to specifications or to establish procedures agreed to at an
earlier time; (iii) deadlines imposed by the contractor's superintendent
for receiving certain information; and (iv) the issuance of a stop work
order by the project supervisor on April 29, 1960 relating to the 52'
radius wall pending the receipt of information from the architects.
From the testimony offered at the hearing we have more information
concerning some of the items referred to briefly above. We know, for
example, that the information affecting the 52' radius wall (stop work
order issued on April 29, 1960) was received from the architects on

May 2, 1960 (Tr. 53). It also appears that Change Order No. 11 dated
June 27, 1961,covered the work involved in constructing the particular
covepreviously mentioned and that the contractor accepted the change
order and the equitable adjustment to the contract price provided
therein without any exceptions having been taken (Tr. 523-524).94
The record reveals that in a number of instances the appellant is
seeking to recover costs allegedly incurred pending a decision on the
change or changes to be made or increased costs allegedly incurred in
connection with, work not changed, by reason of the delay in the issuance of the change order or otherwise affected thereby. This position
overlooks the fact that by the express terms of the contract the Governmnentreserved the right to make changes as the work progressed (note
91, spra) , and that such reservation'has the sanction of the highest
D4 The acceptance of chapge orders in such circumstances would appear to constitute an
accord and satisfaction. Seaboard Sur ety Co., note 4, spra. There is no way of telling,
however, the amount of claims of this nature which are related to change orders and we
clearly would not have jurisdiction over such claims even if we were to find that no
accord and satisfaction had occurred. There is no reason, therefore, for us t reach any
conclusion n this question.
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judicial authority." The Board has consistently relied upon the same
authority as having established that (i) costs incurred pending the issuance of a chaige order are not subject to the equitable adjustment
provisions of the contract,9 6 andthat (ii) increased costs of performing
work not changed are not recompensable under the standard provisions
of Government construction contracts,9 7t where, as here, there is no
"pay-for-delay" type clause included among the contract provisions.
Nor is the situation any different with respect to delays or interferences
by the Government not related to the Changes or other contract
clauses. 9 S

The Court of Claims has refused to apply the Rice rule in cases
where it has been shown that the Govermuent willfully or negligently
interfered with the contractor in the performance of the contractY.
The Board has no authority to grant relief in such situations, however, even if the requisite showing were to be made.100
The delays attributed to the segregated contractors are separately
identified in appellant's post-hearing brief, (pp. 57-63). In most instances it is not possibly to tell either the period of the delay or the
effect, if any, upon the contractor's performance. It is clear, howIs United States v. Rice, 317 U.S. 61 (1942). In a recent decision involving the proper
application of the so-called Rice doctrine the Comptroller General stated: "In any
event * * * there. appears to be little, if any, doubt that the doctrine at the very least,
forbids the payment administratively of delay or stand-by costs on unchangedwork under
the Changes Article of Standard Form 23A * * *" (Comp. Gen. Dec. B-161179, August 7,
1967).
9 Cosmo ConstructionCompany, IBCA-468-1t2-64 (August 3, 1966),. 73 I.D. 229, 66-2
BCA par. 5736; Peter Kiewit Sons' Company,IBCA-405 (October 21, 1965), 72 I.D. 415,
65-2 BCA par. 5157 ("* * * In United States v. Rice * * the contractor was delayed
by a change in the location of the building that was to be constructed and there was a
considerable delay while a new foundation was prepared. The Supreme Court held that
the overhead expenses of the contractor for the period of delay while the changes were
being issued and carried out could not be recovered from the Government.").
9 Peter Kiewit Sons' Company,note 96, spra,
at p. 421 ("In any event, it is clear that
this claim is one for the costs of delay and for the 'ripple' effects or indirect results stemming from the issuance of a change order. As such (absent a 'pay-for-delay' type of contract
clause) it is a claim for breach of contract. The contractor does not claim that it was not
compensated for the direct costs of performing the changes themselves. In certain other
claims made by the contractor, the delays and indirect results flowing from Change Order
No.
are asserted to be responsible (together with other causes) for the necessity of
continuing
the project into the following year. * * *").
8
Efllectric Properties Co., note 92, spra; B. . Brown, Jr., and Company, IBCA-356
(July 26, 1963), 1963 RCA par. 3799 ("It is well settled that in the absence of an express
contract provision such as a 'Suspension of Work' clause (not present here) this Board has
no jurisdiction over a claim for expenses incurred as a result of Government interference

*
Board.
or delay.

5").

ss See, for example, Peter Kiewit Sons' Companyv. United States, 138 Ct. Cl. 668 (1957).
lt Peter Kiewit Sons' Company,note 96, spra, at p., 428 ("* * Breach of this, obligation would give rise to a cause of action in the courts. It is clear that under whatever
theory appellant seeks recovery of expenses of delay, interruptions or loss of efficiency
alleged to have been caused by Government actions-delay in staking and in the issuance
of changes or on delay in the form of extended time of performance-the
dispute must
sound in breach of contract, where, as in this case, there is no contract protision permitting
monetary compensation therefor. As such it is not within the jurisdiction of the
*

* *")
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ever, that the contract contemplated the award of other contracts
(note 93, supra) , and that the contractor was contractually obligated
to cooperate with the other contractors involved on the project.1 01
Several entries in the diaries do establish substantial delays in the
delivery of a dimmer board by one of the subcontractors of a segregated contractor (Keystone Electric). The dimmer board was scheduled for delivery in mid-July of 1961 (L (8/4/61),: Government Exhibit No. 3), but was not- completely delivered until November 2,
1961, with still further delays involved before the unit was made
operable (S (11/2/61) and (12/28/61), Government Exhibit No.
11). The excerpts from the diaries quoted by appellant's counsel also
record the conscientious efforts by both Mr. Longstreth and the Government personnel concerned to expedite the delivery of the dimmer
board. That the contractor was materially delayed by reason of the
late delivery of the dimmer board to the electrical contractor (and
the still further delay before it became operable) is at least doubtful.
The item was not even mentioned by appellant's Witnesses, although
testimony was offered as to delays by segregated contractors (Tr. 195197,269-276,413-414).

Even if the appellant had shown by incontrovertible evidence, however, both the precise periods involved in the various delays attributed
to segregated contractors and the adverse effect of such delays upon
the contractor's over-all performance, he would:still have failed to
establish a clain for relief.10 2
Phase Changes Attributabte to GovermnmentActions
In his post-hearing brief (p. 64), the appellant asserts that the
question of. phase changes 103 is directly related to other aspects of
the claim such as (i) the change in the location of the building, (ii)
M "The Government may undertake or award other contracts for additional work, and
the Contractor shall fully cooperate with such other contractors and Government employees and carefully fit his own work to such additional work as may be directed by the
Contracting Officer. The Contractor shall not commit or permit any act which will interfere
with the performance of work by any other contractor or by the Government employees"
(Clause 12, "Other Contracts," General Provisions, Standard Form 23A, March 1953
Edition.)
102 See Tree Land Nursery, Inc., IBCA-436-4-64
(October 31, 1966), 66-2 BCA par.
5924. Cf. YareenoAnd Associates, ASBCA No. 10257 (April 21, 1967), 67-1 BCA par. 6312.
10Mr. Orndorff defined,"phase changes" as changes in the programming (from that set
up when the project was estimated) necessitated, in part, by the change orders negotiated
between the parties but also caused by discrepancies on the drawings (Tr. 137). The
term "rephasing" is often used by the appellant's witnesses in this connection, as is
illustrated by Mr. Orndorff's testimony concerning the effect, of the contract being performed over a 2-year period rather than within the initially scheduled period of approximately one year, in so far as the consequences of adverse weather are concerned: "[A]
In part, it doubles the effect but more important is the rephasing of the project. * *
Had we been ahead with the project as was scheduled by us and as was estimated by us,
we could have had all of the foundation work completed before the winter set in in 1960
and the same in 1961. * 0" (Tr. 78).
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discrepancies in the plans and specifications, with neither the project
supervisor nor Mr. Longstreth in a position to give answers, and (iii)
other delays by the Government, as well as by the segregated contractors. It is further asserted that all of these, either singly or col-'
lectively, delayed 'the contractor and resulted in his being required
to shift his men from one aspect of the job to another with increased
delays, increased expenses and sometimes increased personnel to do
the same job.

The arguments advanced to support the claim of phase changes
(post-hearing brief, pp. 64-71) are largely dependent for their validity
upon proof of the appellant's assertion that the contract required the
Cyclorama building to be completed first and within 180 days (Tr.
38). The contractual provision relied upon is Article 21 (note 38,
s3upra), of the plans and specifications (Tr. 208-210). The language
used in the clause is regarded by the Board as more compatible with
the expression of a desire on the Government's part to have the Cyclorama completed at an early date so as to permit the hanging of
the painting, rather than with the establishment of a contractual
requirement that the Cyclorama be completed within 180 days. Entirely aside from the question of the literal construction to be placed
upon the language employed in. the clause, however, 'there are two
principal obstacles to accepting the appellant's view, of the matter.
First, there is the fact that the clause specifically designated "Sequence
of Work" simply provides that work is to proceed in an orderly
way.'5 ' The maj or hurdle for, the appellant to overcome, however, is
the fact that the construction placed by the appellant upon this clause
in prosecuting the appeal is in marked contrast to the attitude displayed by the appellant toward the purportedly firm contractual ob]igation during the course of contract performance (S (7/13/60)
(8/26/60) (10/6/60) and (10/12/60), Government Exhibit No 11;
Tr. 1298-130).

While the appellant's witnesses testified that the project supervisor
directed the contractor to proceed with work in the area of the office
wing, the time when such directions were purportedly issued is not
clear from the testimony of either Mr. Orndorff or appellant's witness
Verbitsky (Tr. 40, 125, 452, 453). Mr. Orndorff acknowledged however, that when the foundation problem arose in the Cyclorama area,
-""ART. 69. Sequence of Work: Title to divisions and paragraphs in these contract
documents are introduced merely for convenience and shall not be taken as a sequence of
work, and furthermore, shall not be taken as a correct or complete segregation of the
several units-of 'materials and labor. No responsibility, either direct or implied, is assumed
by the Government.for omisaions or duplications by the Contractor due to real or alleged
error in an arrangement of matter in these contract documents. Work is to proceed in an
orderly way." (Specifications, p. A-24, Exhibit "A").,
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the contractor was urged to concentrate his efforts in the office wing
area (Tr. 125). He also acknowledged that work was not commenced
in that area until the middle of the winter (Tr. 161). By resorting
to his diary, Mr. Verbitsky established that work commenced in the
area of the office wing shortly prior to February 9, 1960 (Tr. 439,
440). This was some time after the contractor had received the information required to resume construction in the Cyclorama area (notes
45 and 46, supra). When the contractor finally started work in the
area of the officewing, there was no interference with his continuation
of work in the Cyclorama area, according to the testimony given by
the project supervisor (Tr. 524, 525).
Exclusive of the. ambiguous testimony of appellant's witnesses, an
independent review of the entire record has failed to disclose any
evidence to support the view that subsequent to January 22, 1960,the
contractor was directed by the project supervisor-or by anyone else
on behalf of the Government-to proceed with work in the officewing
area. Taking into account the testimony offered by both parties, as
well as the other evidence of record, we find that the contractor's action
in proceeding with the work in the office area in February of 1960
(Tr. 439, 440, 496, 497) was for his own convenience, rather than

because of any directions received from the Government or the architects to do so.
In the appellant's view the Construction Progress Chart initially
submitted to the Government (Government Exhibit No. 1) makes
clear that the contractor had intended to proceed with the work on
the Cyclorama prior to commencing with work on the officewing. The
appellant says that even after the Revised Construction Chart was
made changing the completion date from November 11, 1960 to January 25, 1961, it was still his intention to complete the Cyclorama
building first. After carefully examining these exhibits and taking
into account the testimony offered in connection therewith, we conclude that neither of them are of value in establishing the appellant's
intentions in this respect.
Appellant's counsel attributes significance to the fact that the initial
progress chart (Government Exhibit No. 1) showed a starting date
of November 18, 1959 and a completion date of November 11, 1960.
In the Board's opinion it would be surprising if a progress chart
submitted on December 3, 1959 (Tr. 166) would show anything different, since both the starting date and the completion date are simply
the beginning and the end of the contract period as established by
reference to the receipt by the appellant of the notice to proceed on
November 17, 1959 (Exhibit

No. 5). The later progress chart

(Gov-

ernment Exhibit No. 2.) showing a starting date of January 25, 1960,
and a completion date of January 25, 1961,is no more revealing. The
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starting date was the first day of work following the receipt by the
contractor of revised drawings for certain footers in the Cyclorama
area on January 22, 1960 (Exhibit E-16), with the completion date
apparently established on the basis of allowing one year from the
revised starting date for the completion of the work.
The lack of probative value of the progress charts was also shown
by the testimony. In response to a direct question from the hearing
officer as to what the initial progress chart reflected with respect to
whether the Cyclorama building was to be constructed first, Mr.
Orndorif stated:
It indicates that the major portion of the concrete work and the structural
steel was to be completed at an early date which was a major part of the work

on the project (Tr. 211).

Further questions by appellant's counsel elicited the following inf ormation with respect to Government Exhibit No. 1: (i) concrete walls
have to be completed before the structural steel deck is erected; (ii)
structural steel was to be completed about July 12, 1960,in accordance
with the contractor's schedule; (iii) the starting and finishing dates
for the contract work; and (iv) the appellant seemed to agree that
the job could be done in the time approved by the architects. All of
this information was apparently intended to demonstrate that the
Cyclorama building was to be completed first.105 The fatal weakness
in this line of argument is that not only the Cyclorama building but
also the office wing is comprised principally of concrete. This is
clearly shown by the record and appears to have been acknowledged
by Mr. Orndorff in his testimony concerning photographs introduced
as Government Exhibits l0-J, K and L.106
Testifying as to the appellant's claim of phase changes, the project
supervisor invited attention to Government Exhibit No. 10-L, a photograph showing the forms for a pier of the greater ramp on the west
side of the building and apparently taken in June 1960. As to the
photograph he observed: "If he were primarily interested in getting
the Cyclorama finished it seems foolish to go out and do work such

as this indicates* * * (Tr. 530,531).
In so far as the record discloses, the contracting officerreceived no
notice of the changes in phase claim for many months after actions
by the Government or by the architects were supposed to have required
the phase changes. The absence of such notice would represent some1 No comparable effort was made to show the significance of the later progress chart
(Government Exhibit No. 2). It is perhaps worthy of note, however, that while Mr. Longstreth acknowledged that his signature appears on the revised progress chart approved
on December 19, 1959 (Tr. 166, 167), he unequivocally denied that the revised dates for
commencing and completing the contract work were in his handwriting (Tr. 346, 347).
-55"[A, It indicates that we were working on the entire area [at] the one time and
coming up with the concrete work as opposed to our originally contemplating on concentrating on the cyclorama area." (Tr. 378).

:342

DECISIONS

OF THE

DEPARTMENT

OF THE INTERIOR

[74 I.D.

thing of a paradox if we were to accept the testimony offered by
appellant's

witnesses at face value.

In view of the importance to be ascribed later to the appellant's
inability to proceed with the work in the Cyclorama area as allegedly
planned, the question quite naturally arises as to why the subject was
not even mentioned in the appellant's claim letters of February 29,
1960 (Exhibit C-6), March 15, 1960 (Exhibit C-4d), and March 29,
1960 (Exhibit C-4a). Those letters pertain to the upward adjustment
in the contract price desired by reason of accomplishing the foundation revisions called for by Drawings R-8 (1/19/60), R-10 (2/2/60),
and R-12 (2/12/60). A more significant factor is the appellant's
silence in this respect when confronted with the contracting officer's
letter of June 3, 1960 (Exhibit E-15) expressing concern about the
lack of progress on the Cyclorama. In the detailed reply of June 13,
1960 (Exhibit E-16), the appellant not only makes no reference to
a change of phase but uses the following language to express his
apparent satisfaction with the progress being made or that anticipated: "Based on the above and following facts, our best estimate is
that the Cyclorama section and in most part the Officesection will be
closed in about 31 October 1960. This bears out pretty well timewise

'with our originalintentions." (Italics supplied.)
A year later (claim letter of June 12, 1961, Exhibit No. 1) the contractor appears to have advised the contracting officer for the first
time that a change of phase had seriously interfered with the performance of the contract. Even then, however, the contractor merely asserts
that due to various types of delays for which the Government or the
architects were responsible, he was precluded from first proceeding
with the construction of the 16' radius drum and the Cyclorama floor
as planned. As a consequencehe'reportedly had to commencethe 62' 6"
radius upper wall out of phase in order to avoid having to do such
work during the winter of 1960-61 or postponing it to the late spring
of 1961 with the resulting loss in efficiency and greatly: increased
costs of contract performance. Neither then nor in the supplemental
information furnished more than a year later (letter of July 10, 1962,
Exhibit S-5) did the contractor make any reference to having planned
its work on the basis of completing the Cyclorama within 180 days.
Neither of these letters makes any reference to Clause 21 (note 38,
supa) which the appellant now says played so important a part in its
plans for proceeding with the work. In fact, the record reveals that
this clause was not even mentioned by the contractor until referred to
by Mr. Ormdorff in his testimony at the hearing in May of 1965.
A related question is the contractor's failure to make any effort to
segregate costs as they were incurred. We conclude that this step would
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have been taken if, as the appellant now maintains, the changes in
phase resulting from an assortment of Goveinment actions had a catastrophic effect upon the contractor's performance. The claim as presented also fails to distinguish between phase changes attributed to
the delay in the issuance of change orders and those involving other
delays or interference on the part of the Government, the architects or
the segregated contractors. As all of the change orders exclusive of
Change Order No. 1 were accepted without reservation of any kind,
they would appear to constitute an accord and satisfaction not only
of the claims asserted with respect to such change orders but those that
could have been asserted (or reserved) as well. It is not possible on
this record, however, to separate the costs related to change orders
from those attributable to other indicated causes.
One of the other indicated causes, an alleged lack of decisions on
the job by the project supervisor and by Mr. Longstreth, is not borne
out by numerous entries in all three of the diaries. These entries amply
demonstrate that the project supervisor repeatedly made decisions respecting adherence to the specification requirements, as was confirmed
by the testimony of Government witness Smith (Tr. 500-502). The
project supervisor admittedly refused to make decisions in areas
clearly outside the scope of his authority such as (i) request by the
contractor for deviations from the specification requirements, or (ii)
questions of interpretation of the specifications, in so far as they pertained to the design or appeared to involve conflicts between the various provisions or represented apparent omissions from the drawings
(Tr. 501, 506-521, 559).

The entries in the various diaries also show that Mr. Longstreth
frequently made decisions on the job related to questions of interpretation of the specification requirements in areas where (i) the project
supervisor had considered the question presented to be beyond the
scope of his authority, or (ii) as appears to have been more frequently
the case, the questions had been reserved by the contractor's superintendent for presentation to Mr. Longstreth on his weekly visits to the
job. There were extensive comments in the Longstreth diary, as to
which he had requested no action on the part of the architects in California. Those entries represent, for the most part, decisions that had
been made by Mr. Longstreth.
During the course of contract performance the contractor's appraisal
of the importance of decisionsby Mr. Longstreth relative to the orderly
progress of the work appears to have been quite different from the picture presented by appellant's witnesses at the hearing. An entry
recorded in the project supervisor's diary late in the project illus-
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trates the variance between the contractor's view at that time and as
later advanced at the hearing.1l0
Assuming, however, that there was considerably more substance to
the contractor's contentions respecting lack of supervision and other
matters said to have caused phase changes, the contractor would still
not be entitled to any relief in this forum. Upon careful consideration
of the terms of Article 21 (note 38, upr) in the light of the other
provisions of the contract and the conduct of the parties througho-ut
the entire period of contract prformance,75 5 we are unable to conclude that Article 21 or any other clause contained in the contract
established a sequence of work as a contract requirement. Absent a
showing that the contract required the contractor to proceed in a particular way, the fact that the contractor may have intended to complete construction of the Cyclorama before it did any work in the
officewing, or the fact that it may have intended to complete the 16'
radius drum and the Cyclorama floor before it proceeded with work on
the 62'6" radius wall, as well as the further fact that it may have been
precluded from accomplishing some or all of these objectives by the
actions of the Government, the architects, the segregated contractors,
or all three combined, would not present a case cognizable under the
Changes clause or any other clause contained in the contract.10 9
Delay in the Issuance of the Notice to Proceed
Although not discussed in appellant's post-hearing brief, the contractor's initial claim letter of June 12, 1961 (Exhibit No. 1) advances
107"0 * e I showed Mr. Orndorff the condition of the railing at Stairs #1. He thought it
would be better to wait for Mr. Longstreth's visit next wednesday and get an immediate
settlement from him rather than to write to the architects about it. This is a question of
the railing of the stairs not lining up with the railing of the lobby" (S (10/12/61),
Government Exhibit No. 11).
10General ectrio Company, IBCA-451-8-64 (April 13, 1966), 73 I.D. 95, 66-1 BCA par.
5507 ("* * * the overriding consideration in interpreting a contract is the intention of the
parties as gleaned from the contract language employed, the circumstances surrounding
the execution of the contract, and the conduct of the parties.").; Flora Construction Cormpany, IBCA-180 (June 30, 1961), 61-1 BCA par. 081 ("It is well settled that the conduct
of the parties before a controversy arises, is of great weight, if not controlling, in the

interpretation of a contract * * *").

'09WeardceoConstruction Corporation, IBCA-48 (September 30, 1957), 64 ID. 376, 57-2
BCA par. 1440 "The Board is unable to find in the facts of this case any basis for applying
clause 3 of the General Provisions. * * i From the record in the present case it seems quite
clear that the unavailability of the venturi tubes caused appellant to make a shift in the
sequence of operations it had planned to follow, and ultimately led, to a cessation of all
work under the contract. * *"
Reduced to fundamentals, appellant's claim is that by the delay in furnishing the
venturi tubes the Government broke its contractual obligations and thereby made more
costly appellant's performance of its own obligations under the contract. Clause 3 was not
designed as a mechanism for the adjustment of claims for breach of contract, and the
rule of the Rice case that time, not money, is the measure of equitable adjustments for
delay, applies to it as well as to clause 4").
See also Lenry, Inc. et al. v. United States, 156 Ct. Cl. 46 (1962), affirming Appeal of
Lenry, Inc., and William P. Bergen, Inc., ASBCA No. 4674, 58-2 BCA par. 1849, in which
the Court stated: * * * there is no indication in the record that defendant knew, or should
have known, of the particular method of operation originally selected by the plaintiffs, since

it formedno part of this contract. *

*"
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the argument that the Government delayed the issuance of the notice
to proceed and that this also impeded the contractor in the performance of the contract.
The bids were opened on September 29, 1959.The notice to proceed
(issued on November 16, 1959) was acknowledged by the contractor on
November 17, 1959 (Exhibit No. 3), establishing November 18, 1959, as

the first day of- the 360-day contract period. As the contract was in
excess of $200,000, it was subject to approval by higher authority
(Exhibit No. 6). The approval was obtained on October 19, 1959 (Exhibit No. 2). The approved contract was delivered to the contractor
for execution on October 28, 1959 (Exhibit No. 1), in confirmation of
the award made on September 30,1959 (Exhibit No. 2).
From the record it appears that the contracting officer may have
delayed the issuance of the notice to proceed because of advice from
the contractor of an anticipated difficulty in procuring steel (Exhibit
A-1). Once the contractor was notified of approval of the contract, he
was in a position, of course, to place orders for required materials and
to otherwise prepare for the performance of the contract.
We make no determination as to whether the 49 days that elapsed
between the date the bids were opened on September 29, 1959, to the
date the contractor received the notice to proceed on November 17,
1959, represented an unreasonable delay in issuing the notice to proceed. If we were to conclude that the Govermnent unreasonably delayed the issuance of the notice to proceed, we would be without any
authority to provide relief.'"
Specific Claims
Claim Nos. 1, 2, 3, 4, 5, 6, 9, 10, 13, 14, 18, 19, 20, 21 and 22

All of the above-enumerated claims "0k are predicated upon delays
by the Government or the architect 112 or upon changes in phase from
the contractor's programming allegedly attributable to such delays.
o liff ord W. Gartka, IBCA-399 (December 24, I164), 71 I.D. 487, 65-1 BCA par. 4602
("Since the contract does not authorize a price adjustment for a delay in giving notice to
proceed, a claim for additional compensation on the ground that the giving of notice to
proceed was unduly delayed is not cognizable by the Board. Such a claim is one for breach
of contract, as distinguished from a claim under the contract. In the absence of specific
authorization for their consideration, claims for breach of contract arising from Government delay are beyond the jurisdiction of contracting officers and boards of contract appeals
to determine * * *").
11the numbering system employed corresponds to that used by the contractor in the
initial claim letter of June 12, 161 (Exhibit No. 1) and maintained in the supplemental
information forwarded with the letter of July 10, 1962 (Exhibit S-5), as well as in the
appellant's post-hearing brief (pp. 2-9).
it At least one of the claims also involves alleged interference or delays by segregated
contractors (Tr. 195), but no effort has been made by the appellant to separate the costs
attributable to this cause from those that resulted from other causes of delay.
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A brief resume of the claims in question with appropriate references
to the findings, the exhibits and the transcript appears below.
Claim Nos. I and 2 ($10,387.16)ll3-Additional cost of plywood
and form lumber, cutting and form fabrication labor. The two claims
were consolidated by the letter of July 10, 1962 (Exhibit S-5). Both
claims are based upon a phase change which allegedly resulted from
Government

delays (Findings,

p. 59; Tr. 14-18, 142-145, 214, 474).

Claim os. 3 ad 4 ($7,430.40)-Additional cost of field overhead
($4,298.40) and general overhead ($3,132) during the period from
December 1, 1959to January 25, 1360.'The amount claimed represents
stand-by costs pending decisions by the Government and the architects on the revisions to the foundation required by reason of the coldition encountered at certain of the footers (note 6, supra), as well as
other delays for which the Government or the architects were allegedly responsible
215, 474).

(Findings,

pp. 59, 60; Tr. 18-27, 145-149, 214,

Claim Nos. 5 and 6 ($2,673.46)-Additional labor and equipment
costs attributable to rephasing and stretch-out of the work for which
the Government was allegedly responsible and which necessitated coipletion of the foundation under adverse weather conditions with a
consequent decrease in labor efficiency and an increase in cost for
equipment and supplies. The consolidation of the two claims was
effected by the letter of July 10, 1962 (Exhibit S-5), which also reduced the amount of the aggregate claim to the figure shown. (Findings, pp. 60, 60a; Tr. 27-32, 149-151, 474).

Claim No. 9 ($2,904.48)-Additional cost of rental for steel scaffolding incurred as a result of phasing changes from December 11,
1959 to December 12, 1960, for which the 'Government is said to have
been responsible and which resulted in the contractor undertaking to
commence the Cyclorama wall before the Cyclorama floor to avoid
winter conditions for work on the wall. The amount of the claim was
increased to the figure shown above by the letter of July 10, 19,62
(Exhibit S-5) which also provided additional details as to the basis
for the claim (Findings, p. 61; Tr. 37-42, 156-159).
Claim No. 10 ($1,200)-Additional amount paid to the structural
steel subcontractor for adding staging required by reason of revision
of work phasing to advance the progress of the 62' 6" ribbed wall out
of sequence and prior to construction of the 16' radius wall. The change
in phasing is attributed to delays by the Government and the archi- tects in connection with the foundation revisions and delays by the
architects including those related to construction joints. Appellant's
Exhibit "A" shows that the $1,200involved was billed to the appellant
113

Npte 2, supra.
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as an extra by the subcontractor concerned (note 47, supra; Findings,
p. 62; Tr. 4248, 159-166,220).
Claim No. 13 ($466.50)-Additional cost of equipment required for
re-excavation and backfill of columns J to Q allegedly due to original
work stoppage and resultant weathering of footer excavations. The
letter of July 10, 1962 (Exhibit S-5) reduced the claim to the amount
shown by eliminating the $165.60 formerly claimed for labor costs.
(Findings,

p. 63; Tr. 50-52, 170-172).*14

Claim No. 14 ($142.60)-Additional cost of removal, cleaning and
replaesment of reinforcing steel ramp pier, south and west wall footings, purportedly incurred by reason of weathering through work
stoppages for Government revisions and decisions-two days (Findings, p. 64; Tr. 52-53, 172-174, 474).

Claim No. 18 ($3,357.46)-Additional cost of labor because of wage
increases during the period from September 15, 1960to April 30, 1961,
allegedly necessitated by work stoppages for revisions, rephasing of
work and lag time for decisions of the Government. The amount shown
includes taxes and insurance and reflects the reductions made in the
initial claim by the letter of July 10, 1962 (Exhibit S-5; Tr. 57-60,
178-180,222,474).
Claim No. 19 ($31,500)-Additional cost of general overhead allegedly incurred by reason of work stoppages for revisions, rephasing
of work and lag time for decisions of the Government from November 1, 1960to September iS, 1961 @$3,000per month. According to Mr.
Orndorff, the figure shown was arrived at in his bookkeeping department by comparing the progress against the expenditures made on the
cost control which reflected a loss of that amount of money (Findings,
p. 66; Tr. 69, 180-183, 221-222)

.115

Claim No. 0 ($12,787.50)-Additional cost of field overhead expenses allegedly incurred by reason of work stoppages for revisions,
rephasing of work and lag time for decisions of the Government from
November 1, 1960 to September iS, 1961. Mr. Orndorif explained that
by the term "rephasing of work" he means changes in his construction
program that were brought about by delays of the Government which
interfered with progress of the work (Findings, p. 66; Tr. 60-61, 183189, 221-222, 474).
Footnote 2, supra.
n The partial explanation and justification furnished for various claims by the letter
of July 10, 1962 (Exhibit S-5) did not include Claim Nos. 19, 20, 21 and 22. The statement
in the letter "The balance of this information will be submitted to you within the next
few days" presumably refers to these claims. No further explanation or justification of
these several claim items was furnished to the Government, however, prior to the hearing
on the appeal in May of 1965.
tl4
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Caim No. 21 ($7,049.75)-Additional cost of equipment by reason
of work stoppages and phase changes allegedly resulting from revisions and lag time in decisions by the Government (Findings, p. 66;
Tr. 61-63, 189-192).

Claim No. 22 ($83,404.66)
-Additional labor cost allegedly incurred
by reason of work stoppages, phase changes and adverse weather resulting from revisions and lag time for decisions by the Government,
as well as from interference by segregated contractors. The amount
shown above includes taxes and insurance. As indicated, some part of
the claim is attributed to alleged interference by segregated contractors. The appellant has made no effort to separate the portion of the
claim related to this cause, however, and we axe unable to do so.
Although the amount claimed for Claim No. 22 covers labor costs
throughout the project from beginning to end (Tr. 193), Mr. Orndorff
asserted that there was no duplication of labor costs included in other
items. He distinguished the claim from the other 21 items on the
grounds that the other items refer to a specific phase or delay, while
the instant claim represents recorded costs of lost time, generally speakilg. (Findings,

p. 67; Tr. 74-80, 137-139, 192-198, 473-476).

In the post-hearing brief appellant's counsel states that due to the
regrettable lapse of tne, the majority of the claims must be treated
in only a general fashion (appellant's post-hearing brief, p. 14). The
delay in processing the claims does not explain, of course, the appellant's failure, when costs were incurred, to segregate them in relation
to the principal claim items.-6 In an effort to partially overcome this
failure, appellant's Exhibits C, D, E, F and G were offered into evidence. All were admitted over the strenuous objection of Government's
Counsel.From an examination of the exhibits and the testimony offered
in connection therewith, it is apparent that all of the principal items
of claim have been presented on a total cost basis, as was acknowledged

in testimony offered on behalf of the appellant (Tr. 469-473).
Appellant's counsel asserts that the best evidence that the claim
should be allowed in its entirety is to be found in a letter written by
the California architects as early as June 30, 1961 (appellant's posthearing brief, p. 81). In support of this statement the following passage is quoted from the letter:
Contractor's claim for extra payment is based on the following factors:
1. Delay in site preparation by Preliminary Grading Contractor.
2. Delay due to necessity for redesigning Cyclorama foundations.
3. Delays aused by supervision policiesrof the Architect.
H'..
Henderson & Co. et al., on motion for reconsideration, ABCA No. 5146, 61-2
BCA par. 3166 ("* * * Whether there existed a formal change order or not, appellant,
acting as a prudent contractor and aware of its potential claim, should have kept records
reflecting the extra costs attributable to the de facto change.') .
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4. Added costs due to a different construction sequence than originally contemplated by the Contractor.
5. Changes in scopeof work.
We have the following comments to make regarding the above factors:
1. We believe Contractor's statement is correct. but have no direct knowledge
regarding "Preliminary Grading." (Exhibit l-i.)

Contrary to the assertions of appellant's counsel, the letter in question directly assails or seriously undermines the appellant's position
on all of the principal

elements of the claim, as demonstrated

by the

California architects' comments upon factors 2,3 and 4±17
We need not concern ourselves further, however, with the merits
of the various claims listed above. Without exception, all of such
claims are based pon delays of the Government or the architects, or
by both, or upon changes in phase of the contractor's operations said
from the

to have been necessitated by such delays or by interference

segregated contractors. Assuming that the alleged delays by the Government and by the architects and the resultant changes in phasing, as
well as interference by the segregated contractors, had been established
by unassailable evidence, we would have no authority to provide re17 "2. It is correct that Cyclorama foundations required redesign and that construction
was delayed as a result. The Contractor's account of this change omits the following
relevant considerations:
"a. Contractor requested a large extra payment for this work and we think it has been
approved and paid * *
"b [Sets forth the facts relating to Orndorf's use of an underweight hammer for pile
driving.]
"c. Location of building as established by National Park Service did not correspond
to that used for foundation investigation and contract drawings. This does not affect
Contractor's claim for extra payment but does affect Foundation Engineer's and our
responsibility for initial foundation design. We do not feel that we should accept any
responsibility for delay in foundations. The supplemental foundation report was received
Friday, January 15, 1960 and pile driving information was sent by telegram on Monday,
January 18th.
"3. Regarding the question of supervision delays, Longstreth frequently phoned us about
field problems and the decisions in these instances were no more delayed than for a
typical local job. See further comments below.
"4. The extra requested for the change in construction sequence apparently represents
most of the total claim, So far as' we know, the Contractor changed the sequence without
formal notification to the Owner or Architect that it would be changed or that any extra
cost would be involved. If so, we should think he must have forfeited any right to extra
payment.
-See

e

c

*

*

*

S

"Several references are made to delays due to supervision procedure. The Contract Documents clearly designate Neutra and Alexander as the Architects and set forth their location
without question. * * * As far as we are aware, most of the decisions which have been
referred to this office have been the result of a desire on the part of the Contractor to
* *
modify something called for by the Contract Documents for one reason or another.
"In any event, we deny that supervision delays, except those attributable to the Contractor's own requests or problems, have any weight in the Contractor's claim for additional
funds. Attention is also called to ART. 3SD, requiring the Contractor to give written notice
within five days if any detail drawing, after it is submitted after the Contract Drawings,
calls for additional costs. Also note Art. 49 requiring that shop drawings be submitted no
later than four weeks in advance of the time corrected shop drawings are required. * * *"
(Letter of June 30, 1961, Exhibit DL1).
281-746-67
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lief in the circumstances of this case.11 Accordingly, Claim Nos. 1,
2, 3, 4, 5, 6, 9, 10, 13, 14, 1, 19j 20, 21 and 22 are hereby

dismissed

as

outside the scope of our jurisdiction.
ClatimrNos. 7, 8, 11, 15,16 and 17

The above-listed claims are all based upon instructions allegedly
received from the project supervisor or from Mr. Longstreth which,
in the appellant's view, called for the performance of work not required by the terms of the contract. In denying these claims the contracting officer relied principally upon the contractor's failure to adhere to the provision of the contract il respecting changes (note 91,
supra), specifications and drawings; 120 and intent of documents.
In addition, the contracting officer called attention to the following:
(i) comparatively early in performance the contractor was specifically
told that he was not to proceed with any contemplated changes without
written authorization from the contracting officer; (ii) according to
the report submitted by the project supervisor, all extra work and
changes requested by the Government which the contractor indicated
at the time would result in extra costs were covered by change orders;
115 United States v. Utah Construction and Mining Co., note 14, supra; United States v.
Rice, note 95, supra; Lenry, Inc. v. United States, note 109, supra; American Cement
Corporation, note 16, supra; Simmel-Industrie Meccaniche Societa Per Azioni, note 17,
supra; Seal and Company,note 85. supra; V. . S. Pavers, Inc., note 86, supra, Electric
Properties Co., note 92, supra; Cosino Construction Company, note 96, supra; Peter
Kiewit Sons' Company, note 96, supra; Tree Land Nursery Inc., note 102, supra; and
Weardco Construction Corporation, note 109, supra. See also Weldfab, Inc., IBCA-268
(April 1, 1961), 68 I.D. 107, 61-1 BCA par. 3005.
"5 Findings, pp. 36-41.
"I "The Contractor shall keep on the work a copy of the drawings and specifications and
shall at all times give the Contracting Officer access thereto. Anything mentioned in the
specifications and not shown on the drawings, or shown on the drawings and not mentioned
in the specifications, shall be of like effect as if shown or mentioned in both. In case of
difference between drawings and specifications, the specifications shall govern. In any
case of discrepancy either in the figures, in the drawings, or in the specifications, the matter
shall be promptly submitted to the Contracting Officer, who shall promptly make a determination in writing. Any adjustment by the Contractor without this determination shall be
at his own risk and expense. x * " (Clause 2; Specifications and Drawings, Standard
Form 23A, March 1953 Edition, Specifications, Exhibit "A").
1n "ART. 33. Intent Of Documents '
t' D. The general character of the. detail work
is shown on the Contract Drawings, but minor modifications may be made in the shop
drawings. The Architect may furnish additional details to more fully explain the .work, and
same shall be considered a part of the Contract. Any work executed before receipt of such
details, if not in accordance with same shall be removed and replaced or adjusted, as directed, without expense to the Owner. Should any detail submitted later than the contract
drawings be, in the opinion of the Contractor, more elaborate than the scale drawings
and the specifications indicate, written notice thereof shall be given to the Architect
within (5) days of receipt of same. The claim will then be considered, and if justified, said
detail drawings will be amended or the extra work authorized. Non-receipt of such notice
shall relieve the Owner of any claim." (General Provisions, Specifications, p. A-8,
Exhibit "A").
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and (iii) the contractor accepted without qualification the 25 change
orders issued during the course of contract performance.1 2 2
Claim Nos. 7 and 8 ($570)-The supplemental data forwarded
with the contractor's letter of July 10, 1962 (Exhibit S-5), consolidated Claim No. 7 ($280). and Claim No. 8 ($290) as initially filed on

June 12,1961 (Exhibit No. 1). The following explanation is offered for
the combined claim: "The work of machine re-excavation of footers
Q,U and J, and excavation of excess material in the lobby #1 and
guide room area, was performed on the dates of January 29 and February 1, 8, 9, 17 and 18, 1960. This work was necessitated by sluffing of

footer excavation during the period of work stoppage ordered by the
agency and failure of the rough grading contractor to complete its
excavation. On February 22, 1960,contractor was compelled to remove
a portion of stone fence not included in original excavation quantities
* * * This work required 14 hours time of a fully operated backhoe
@ $35 per hr. and 4 hrs. time of a fully operated D4 dozer @ $20 per

hr.-Total EquipmentCost-$570."
The contracting officer denied both of the claims on the grounds:
(i) it was the contractor's responsibility to maintain the footing excavations in proper shape until the concrete was placed; (ii) the removal of the stone wall at the south end of the building was performed
by another contractor because the contractor's quotation of October
24, 1960, was considered unreasonable for doing that work; and (iii)
the project supervisor remembers that the contractor's superintendent
complained about the level of the ground in the general area of the
office (lobby number 1 and guide room) but excavation for footings
proceeded in this area and, as no claim for extra work was presented,
no change orders were issued covering this work.
As to the stone wall involved in Claim No. 7, the contracting officer
appears to have overlooked the fact that the contractor is claiming
for the costs involved in removing a portion of the stone wall at the
south end of the building on February 22, 1960 (V (2/22/60), Appellant's Exhibit "J"). This could hardly have been affected by what
transpired on October 24, 1960 (Exhibit C-Tg), or thereafter (Exhibit C-7h). The finding that no change orders were issued covering
excavation in the area of lobby number 1 and the guide room was contradicted by the testimony offered by the Government at the hearing.
Asked about an entry pertaining to this work in the diary of the
contractor's superintendent on February 18, 1960 (Appellant's Ex"22We
have previously found that the contractor's letter of March 29, 1960 (note 73,
supra), excepted Items 2 through 7 of the claim submitted for foundation revisions from
the terms of Change Order No. 1.
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hibit "J"), the project supervisor testified that the work in question
was performed pursuant to Drawing R-4,1 2 3 and that coverage-therefor was provided by Change Order No. 3 (May 10, 1960), under
which the contractor was paid the sum of $499.98 (Tr. 521-522). No
effort was made to impugn this testimony upon cross-examination
and no rebuttal testimony was offered.-4
The Government offered no testimony to refute Mr. Orndorff's
assertion that the work involved in the re-excavation of footers at
Columns Q, U and J Awasat the direction of the project supervisor.
Especially noteworthy is the fact that all of such work, as well as the
removal of a portion of the stone wall at the south end of the building,
was performed during a time when the contracting officeracknowledges
that changes in the work were being made without written authorization from him (Contracting officer's letter of February 29, 1960, Exhibit F-i). While the project supervisor testified that the portion of
the stone wall removed by the contractor was to provide access to the
site, this view of the matter appears to have been advanced for the
first tine at the hearing (Findings, p. 61). There is nothing in the
record to indicate that the contractor has been paid for this work.
We find that the appellant has shown by a preponderance of the
evidence (i) that the work covered by Claim No. 7 was in excess of the
contract requirements; (ii) that it was performed at the direction of
the project supervisor with the actual or constructive knowledge of the
contracting officer; and (iii) that the contractor has not been compensated therefor. So finding, Claim No. is hereby allowed in the
amount claimed of $280.25
We find, however, that the appellant has failed to show by a preponderance of the evidence 126 that he is entitled to additional compensation for excavating excessmaterial in the lobby No. 1 and guide
room area. Claim No. 8 is therefore denied.
Clsim No. 11 ($1,700)-The claim is described in the contractor's

letter of June 12, 1961 (Exhibit No. i) as involving the "extra cost
of framing and polyethelene sheeting to enclose structure, and heating
for winter work." The amount claimed is comprised of the sum of
$500 for polyethelene material and labor and the sum of $1,200
for temporary heat for a 3-month period at the rate of $400 per month.
123 Commenting upon the relationship of Drawing R-4 to the contract price in the letter
of March 21, 1960 (Government Exhibit No. 5), the contractor states: "Addition to
contract for sum of $615.70 in accordance with our submittal dated 3/15/60."
12 For the testimony offered with respect to these claims, see transcript, pp. 33-37,
- 151-156, 256-25,7, 280-2182,497-500, 553..
mnH. B. Fowler & Co., Inc., IBCA-294 (October 23, 1961), 61-2 BOA par. 3168.
120 B. B. HaIll Construction Company, et al., IBCA-465-11-64
(September 26, 1967), 6-2
BCA par. 6597.
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In denying the claim the contracting officer referred to Article 20 of
the specifications 127under which the contractor was required to furnish "all temporary heat required for the protection and completion of
the work." He also noted, however, that when the action was taken in
late January of 1961, the contractor was caught by severe winter
weather with an open building at a time when he was seriously behind
in his schedule.
Mr. Orndorff testified that the structure was enclosed and the heat
provided at the direction of the project supervisor. Contemporary
entries in the project supervisor's diary do not support this view of
the matter (S (1/27/61) (1/30/61) and (1/31/61), Government Exhibit No. 11). While the entry in the diary of the contractor's superintendent for January 30, 1961 (Appellant's Exhibit "J") may be regarded as corroborating Mr. Orndorff's testimony in certain respects,
it .does not appear that the superintendent attended the conference of
that date in which discussions were held between Mr. Ormdorff and
the project supervisor. This may account for the lack of specificity
in the language employed in describing the outcome of the conference
and the reference to matters of apparent importance as to which no
testimony was offered by Mr. O.rndorff. The project supervisor's account of the conference makes clear, however, that the comments made
by him were presented as suggestions which Mr. Orndorff was free to
accept or reject in the exercise of his discretion.25
In the supplemental data furnished with the letter of July 10, 1962
(Exhibit S-i5), appellant's counsel states:
Enclosure and. heating of the building was performed by the contractor for the
benefit of the government and at the government's request, to expedite the work in
winter weather conditions, which would have excused prosecution of the work.

The contracting officer held a contrary view, however, as six weeks
before the structure was enclosed he had refused Mr. Orndorff 's request
to close down the job (S (12/19/60), Government Exhibit No. 11).
The contractor did have a right to extensions in time for performance because of time lost by reason of unusually severe weather, and
this was freely acinowledged by the Government throughout performuanceof the contract. But he clearly had no right to a formal shut127"ART. 20. Temporary Heat: The Contractor shall furnish all temporary heat required
for the protection and completion of the work. Temporary heating apparatus shall be installed and operated in such a manner that the finished work will not be damaged thereby."
(Special Provisions, Specifications, p. B-6, Exhibit "A").
12S
Acceptanceof suggestions made by the contracting officer or other Government representative does not constitute a change within the meaning of the Changes clause. PhezpS
Construction

Compan

of

Wyoming,
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No.

11004,

Expert, Inc., ASBCA No. 6456, 6,1-1 BCA par. 3001.
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down order because during mid-winter in Pennsylvania he was confronted with cold weather within the range of temperatures normally
encountered in that State at that time of year. During contract performance the contractor appears to have been of the same view. Not
only did he fail to protest the contracting officer'sdenial of his request
to close down the job in mid-December of 1960, but, in so f ar as the
record discloses, he had continued work throughout the preceding
winter without even requesting a winter shutdown. Another factor
militating against the appellant's position is the fact that no claim for
the costs incurred appears to have been made until over five months
after the structure was enclosed.12 9
We find that the contractor has failed to show by a preponderance
of the evidence that the structure was enclosed and temporary heat
furnished as a result of a direction received from the project supervisor.130 We further find that in so proceeding the contractor accepted
a suggestion from the project supervisor as a means of discharging
his contractual obligations to prosecute the work and to provide
temporary heat.
Claim No. 1.5($113.25)-The claim is for the "extra cost of water
stop doors 4#10 and #28, 90' 6" radius wall placed at direction of
architect * * " (Claim letter of June 12, 1961, Exhibit No. 1). The
contracting officer offered the following comment upon the claim:
The Project Supervisor states that "this water stop was required by Architect
on a visit to the job. Although not specifically shown on Drawings (Exhibit B),
the Architect stated it was similar to other areas where it was shown on Drawings (Exhibit B). No request for payment was made when the work was
performed" (Findings, p. 64).

'Contemporaneous entries in the diary of the contractor's superintendent indicate, however, that the contractor considered the work involved to be in excess of the contract requirements for which he expected to be paid an additional amount (V (5/4/60) (5/10/60) Ap-

pellant's Exhibit "J").
Mr. Orndorff's testimony respecting this claim was rather confused.
Initially he related the claim to two water-tight doors (#10 and #28)
in the 90'6" radius wall and described a water stop as a weather stripping arrangement to make the door tight. Later he acknowledged, however, that the changes involved were not for water stop doors but fox
the insertion of prefabricated water stops in the wall adjacent to Doors
1 The testimony relating to the claim is reported in the transcript
at pages 48-49, 134,
168-170 and 475.
"I Note 126, spra. See also B & Constructors, lne., IBCA-547-2-66 (August 28, 1967),
67-2 BOA par. 6548.
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Number 10 and 28. Mr Orndorf cleary identified Mr. Longstreth,
however, as the one who gave the "Instructions" upon which the claim
is based.

Mr. Longstreth testified that the drawings do show water stops at
the locations in question with Doors No. 10 and 28 being adjacent to
such locations at the lower and upper floors, respectively. In support
of this statement he called attention to and elaborated upon the
requirements shown on Sheets D-2 and D4 of the contract specifications (Exhibit "A"). Mr. Longstreth also testified that these requirements had been pointed out to the contractor's superintendent at the
time the question arose.13 Although contractor's superintendent had
firsthand knowledge of the matter and although he testified later in
the proceeding, no testimony was elicited from him respecting the
instant claim. It appears that no request for payment was made for
the work involved in the instant claim for more than a year after the
work was performed (Exhibit No. 1).
The claim is denied for failure of the appellant to sustain its burden
of proof 32
Claim No. 16 ($19.) -The contractor's letter of June 12, 1961
(Exhibit No. 1) describes the claim as for the "extra cost of raising
floor of transformer vault 6" at direction of project supervisor * * *
The contracting officer noted:
No request for extra payment was made when the work was performed (Findin'gs, p. 65).

Mr. Orndorff testified that the work involved a matter of fill to bring
the grade up to receive the floor. Asked to comment upon the quoted
remark of the contracting officer,he stated: 133
* I expected that we would get paid eventually but I was informed on several
occasions to accumulate the costs of certain items and estimate them at a later
date.

The appellant has failed to call our attention to anything in the
record to support this statement by Mr. Orndorff and (exclusive of
the work covered by Change Order No. 1, that we have previously
commented upon at length) we are aware of none. Certainly the contractor was not told to accumulate costs for the purpose of supporting
this particular claim, for the contractor's own records establish that
the project supervisor contemplated that the work would be performed
at no additional cost to the Government.'3 4 The project supervisor
Tr. 53-55,134-136, 174-177, 257-281, 277, 279, 474.
as2
Note 126, supr.
13 Tr. 58-57.
134"* * * Smith ask to raise floor elev. of Transf. Vault 6" without additional reimbursement. Informed him I would have to clear same with Camp Hill Office. * * *"
(V (5/27/60), Appellant's Exhibit "").
'~'
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was not disabused of this understanding until more than a year after
the services in question were rendered (claim letter of June 12, 1961,

Exhibit No.1).1"
The appellant has failed to show by the preponderance of the evidence that the services involved in the instant claim were performed
as the result of any reasonable expectation of payment therefor in
addition to the contract price. The claim is therefore denied.136
Claim No. 17 ($28.80)-The claim is for the "extra cost of additional reinforcing steel in 90'6" radius wall over corridor .#5 placed at
direction of the architect * * *." (Claim letter of June 12, 1961,
Exhibit No. 1). The contracting officerdenied the claim, noting:
The Project Supervisor states that "a supporting beam had been concreted
without the required amount of reinforcing steel that was clearly shown on
Drawings" (Exhibit B). To correct this omission, additional steel was placed

in another member to assure stability of this section of the structure. This was
far less expensive than ripping out and re-concreting beam with sufficient reinforcing (Findings, p. 65).

The only testimony offered with respect to this claim was provided
by Mr. Orndorff who stated (i) the work was performed at the request
of the architect, (ii) it was not shown on the contract drawings, and
(iii) compensation was expected.37
In view of this testimony and the absence of any evidence being
offered to support the contracting officer's findings, Claim No. 17 is
allowed in the amount claimed of $28.80.

Mistake In Bid Claim-($14,004)
In the course of the hearing appellant's counsel amended the claim
as previously filed to include a claim for mistake in bid resulting from
an error by the contractor's estimator when the bid was prepared in
September of 1959.Apparently, the error was not discovered for almost
eleven months, for the matter appears not to have been brought to the
attention of the contracting officer until receipt of the contractor's
letter of August 10, 1960 (Exhibit G-30). The contractor's request
for relief was referred to the Comptroller General. In Decision No.
B-14828 of March 7, 1962 (Exhibit G-31a), relief was denied on the
ground that the error was unilateral in nature without any evidence of
actual or constructive notice of the error to the contracting officer at
the time of award. In support of the argument that the Board should
provide relief despite the adverse ruling by the Comptroller General,
1,r.56-5T,177,
27T6-277,474,,540-541.

' Note 126,spra.
'1

Tr. 7, 177-178, 474.
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appellant's counsel states::
We believe that the, ruling.on this question should not be prediated solely upon
Contract Law but should be predicated upon the Law of Restitution and specifically upon the Theory of Unjust Enrichment (Appellant's post-hearing brief,
p- 79).

Whatever the basis upon which the claim is asserted, it is clear that
we are without jurisdiction in the matter.'3 8 Accordingly, the, claim
is hereby dismissed.

CONCLUSION
1. Claim Nos. 1, 2, 3, 4, 5, 6, 9, 10, 13, 14, 18, 19, 20, 21 and 22 are

dismissed.
2. Claim
;
Nos. 7 and 17 are allowed.
3. Claim Nos. 8, 11, 15 and 16 are denied.

4. The mistake-in-hid claim is dismissed.
WMLIAM F. MCGRAw, Member.
WE CONCUR:

DEAN F. RATZMAN, Chairman.

THOMTAS
M. DaRsToNw,Deputy Chairman.
GERALDINE

H. RUBENSTEIN

Decided October

A-30765

6, 1.967

Oil and Gas Leases: Acquired Lands Leases-Oil and Gas Leases: Description
of Lands
Former Departmental regulation 43
FR 192.43(b), which prescribed
the manner in which expired, canceled, relinquished and terminated oil
and gas leases should be listed for further leasing, did not require a land
office to describe listed acquired lands in the same manner as a lease offeror
in describing the same lands in his offer, and where a portion of a section
of acquired land the external limits of which section were surveyed under
the public land survey system was described in a list of available lands by
l38Hde Park ClotUes, Inc. v. United States, 114 Ct. Cl. 424 (1949) ("5 ' * the question is a legal one of whether, under the circumstances, the plaintiff is equitably entitled to
reformation of its contract. The contracting officer had no authority oinder any article of
the contract to determine such a question and plaintiff's course in addressing its claim to
the Comptroller General, and then. to this Court, was the proper one. * * *") The lectro
Nuclear Systems Corporation, ASBECANo. 10746, 66-2 BCA par. 6008 ("* * * appellant
claims that to allow the Government to accept the fruits of performance without paying full
value allows unjust enrichment contrary to all principles of fairness and equity. This claim
is in effect a request for relief outside the terms of the contract-on the basis of QUANTUM
MIERUIT. 5 e s") Cosmo Caonstrsctioan
Company, IBCA-412 (February 20, 1964), 71 I.D.
61, 1964 BCA par. 4059; Cf. Southern Athletic Company, Inc., ASBCA No. 10674, 66-2
BCA par. 5777.
291-740-67

6.

358

DEC7ISI.ONS OF_ HE

DEPARTMENT

OF THE

INTERIOR

[74 ID.

section number, excluding a tract which was not surveyed as a. legal subdivision of the section and which was not deseribed by metes and bounds
but only by a designation given in a private survey of the tract, the posting
-was. not deficient so as to make the land unavailable for leasing.
APPEAL

ROX THE BUREAU OF LAND MIANAGEXENT

Mrs. Geraldine H. Rubenstein has: appealed to the Secretary of the
Interior from a decision dated December 2, 1966,whereby the Officeof
Appeals and Hearings, Bureau of Land Management, canceled her
aequired lands oil and gas lease BLM-A 077197and affirmeda decision
of the Eastern States land office insofar as it rejected in part Cities
Service . Oil Company's noncompetitive acquired lands oil and gas
lease offer BLM-A 077143.
Cities Service filed its lease offer on January 27, 1964, pursuant to

the Mineral Leasing Act for Acquired Lands, 30 U.S.C. §§351-359
(1964), for inclusion in; a drawing of offers simultaneously filed,
describing therein the following lands in T. N., R. 1 W., Wash.
Mer; Adams'GCohty, Mississippi:
SECTION 9: All that part lying East of Sandy Creek, except the orth- 160
acres thereof.
SECTION 14: That part lying East of Sandy Creek and North of the Woods
Road
SECTION 15: All except lots 'If aid 12'
.
SECTION 24: All except lot 22
SECTION 29: Lots 1, 3, 4,

The lands were described in the lease offer in the same manner as
in the January 1964 listing of lands in expired, canceled, relinquished
and terminated oil and gas leases posted by the land officepursuant
to the regulation

then in effect (43 OFR 192.43(b), 24 FiR. .9846

(1959) )1 Cities Service's offer was awarded first priority in a drawing
which included Mrs. Rubenstein's lease offer BLM-A 077197. The
latter described the same lands in sections 15, 24 and 29 that were
described in BLMd-A077143,but it included metes and bounds descriptions of the portions of sections 15 and 24 which were excepted from
the offers.
On August 25, 1964, M'rs. Rubenstein filed a protest against accept-

ance of the offer of Cities Service as to the lands in sections 15 and
24, asserting that, inasmuch as sections 15 and 24 were never sub-

divided or lotted by the Federal Government and the, official plats
of survey do not show the existehqe of any lots 11 and 12, section 15,
XBy a decision dated August.18, 1964, and pursuant to protests filed by Charles J. Babington and Verne L. Culbertson, lease offer BLM-A 077143 was rejected as to the lands in
sections 9 and 14,for the reason that the-lands were not described by metes and bounds as
required. by 43 CFR 3212.1, formerly 43 GFR 200.5. No appeal was taken from that decisian,
and the propriety of that action by the land office is not now in issue.
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or lot 22, section 24, th e xceptio s must be 'shown by a correct metes

and bounds description tied to 'a surveyed public corner as required by
departmental rekulations. By a decision' dated September III 1964,
the land office sustained Mrs. Rubenstein's protest and rejected'Cities
Service's lease offer as to the lands described in sections 15 and-24.
Subse'qPently; 'on September- 30, 1964, Mrs.' Rubenstein's offer was
reinstated 'as to Those lands, and on October 19,' 1964, lease BLM-A
077197 was issued to her for the same landsleffective November 1,'1964.

Cities Service appealed to the Director, Bnreaxlof Land Management, from the rejection of its offer as to the lands insections 15 and
24,jasserting that, since the land ofce knew of the' metes and bounds
cescription of the excepted' lots, it uniu'st'have been its intent in
describing the exceptions by lot numbers'to incorporate by reference
the metes and bounds description' of the lots contained in an existing
oil and gas lease, or that, if the posted d
tscription
was not adequate,
the land officelisti g of the'land was itself inadequate under regulation 43 CFR 192.43(b); and thi land should not be considered available' for leasing until such 'time as 'it 'has been properly posted.
The Office of Appals and Hearings noted that the officialplats of
$1urveyfor T. 5 N., R. 1 W., do not reflect'ie

'division of sections 15 and

24 into lots, that it appeared thatiterminated 0 l and gas lease BLM-A
012899oAginally included the entirety of those sections, that the lessee,
by assignment approved May 2, 19.52,transferred to Shell Oil Company laids referred to as' Iots 11 and 12, section 15, and lot 22, section

24+,that the assignment, astilea, contained a description of the tracts
assigned by the lot numbers used in the plat of a private survey, a copy
of which was attached to the assigqiment, and also contained a metes
and bounds description tied into the officialsurvey made by the Government, and that lease BLM-A 012899 thus contained a metes and
bounds description of the lands in sections 15 and 24 which were not
to be' made available for' further leasing. It then found that the lands
excepted from sections 15.and 24 must be treated as unsurveyed lands
and that it was incumbent upon the authorized- officer of the' Bureau
of Land Management to list the lands in question by the metes and
bounds description of the lands in the lease which had terminated.
This, it stated, was not done. The Qfficeof Appeals-and learings observed that while the Department has held thatthe burden and responsibility'for adequately describing unsrveyed land is upon the appli'cant, it is assumed that the list of lands has been posted in accordance
with the regulations so as to make the lands available for further leas-
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It concluded that in view of the manner in which the lands in
question were listed by the land officethe lands did not become available for leasing at that time, that the lands would become available for
the filing of lease offers after they have been posted in accordance with
applicable regulations, and that lease BLM-A 077197should be canceled. It also observed that, inasmuch as Cities Service filed a timely
appeal from the rejection of its offer, it was improper to issue a lease
to Mrs. Rubenstein prior to final disposition of the appeal.
Mrs. Rubenstein contends on appeal to the Secretary that regulation 43.CFR 192.43(b) did not shift the burden of preparing a proper
metes and bounds description, as required under 43 CFR 200.50(a),
from the applicant to the Bureau, that, in practice, 43 CFR 192.43(b)
has, not been construed as requiring the Bureau to post a metes and
bounds description which would satisfy 43 CFR 200.5(a), and that,
even if it could be interpreted as providing for such a mandatory requirement, the regulation must be considered ambiguous and it would
be inequitable at this time to cancel her lease upon such interpretation.
In support of her arguments Mrs. Rubenstein has cited numerous filing
lists in which she asserts that lands posted as available for filing by the
Bureau have been described in accordance with the descriptions in
terminated leases,but not adequately to comply with 43 CFR 200.5(a).
She asserts that in some of the cases, leases have been issued pursuant
to lease offers containing the same descriptions as in the posted lists in
disregard of the requirements of 43 CFR 200.5(a) and that in other
cases the lease offerors have furnished the required metes and bounds
descriptions after the Bureau failed to provide the necessary details
in the posted lists.
The narrow issue presented by this appeal is whether the lands in
sections 15 and 24 were not made available for leasing when they were
ing.

posted because the tracts of land excluded from those sections were

not described by metes and bounds. The Officeof Appeals and Hearings held that they were not made available, thus not reaching the
auestion whether the description in Cities Service's offer was adequate.
Perhaps for this reason Cities Service did not appeal from the
decision.

To resolve the issue presented, it is necessary to consider the respective requirements imposed by regulation upon the Bureau in describing lands to be posted and upon offerors in describing lands for
which they are applying. As to the latter, the pertinent regulation
provided at the time in question that** [1] If the lands have been surveyed under the rectangular system of publie land surveys, and the description can be conformed to such survey system,
the lands must be described by legal subdivision, section, township, and range.
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[2] Where the description cannot be conformed to the public, land survey, any
boundaries which do not so conform must be described by metes and bounds,
giving courses and distances between successive angle points with appropriate
ties to established survey corners. [3] If not so surveyed and if within the area
of- the public land surveys the lands must be described by metes and bounds,
giving courses and distances between the successive angle points on the boundary
of the tract and connected with an official corner of those surveys by courses and
distances. [4] If not so surveyed and the tract is not within the area of the public
land survey, it must be described in a manner consistent with the description
in the deed under which it was acquired, amplified where the deed description
does not supply them, to include the courses and distances between the successive angle points on the boundary of the tract, and adequately shown on a plat
or map to permit its location within the administrative unit or project of which
it is a part. * i 43 GFR 200.5(a), 24 F.R. 4141 (1959) (see substantially the
same provisions in the current regulation, 43 CFR 3212.1(a) (i) and (ii)).

-

Under this regulation four methods of describing lands in offers
are set forth. The first two apply when the lands sought are surveyed
under the public land survey.system and the latter two when the lands
are not so surveyed.
The requirements for describing lands which are posted for leasing
are set forth in a separate regulation which provided, at the time
pertinent to this controversy, that:
*I,

:- D*

-

* -

*

*

:* A

*

On the third Monday of each month * * the authorized officer of the Bureau
of Land Management will post on the bulletin board in each land office a list by
subdivision, section, township and ange if surveyed or officially protracted,' r,
ife unsurveyed, by the metes and bounds description of the lands in leases which
expired, were cancelled, relinquished in whole or in part, or terminated and
which will become subject to leasing *
43 CPR 192.43(b), 24 F.R. 9846
(1959) 2

-

It is at once apparent that the provisions for the description of land
in the Bureau's postings. were not identical with those for the descriptions to be furnished by lease offerors. Whereas the latter provided for four classes of lands (two categories of lands wthichhave
been surveyed under the public land survey system and two categories
of lands which have not been surveyed), the former divided lands
into only two classes, those which have been surveyed or officially protracted and thos6 which are usurveyed. If the lands are "surveyed,"
posting is required to be only by subdivision, section, township, and
range. Only if thelands posted are "unsurveyed" is there any requirement for a metes and bounds description.
-

- -

The procedures for the- eaglg of previougy 4ejsed- nds have een subsequcnty so
altered-as to make the issue in controversy here essentially a moot question. See,43 CEtR
3123.9 (b).
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In this case the exterior limits of both section 15 and section 24
have been surveyed. However, there has been no Go ernment survey
of any lot 11 or 12 in section 15 or of any lot 22.in section 24. Inthis
situation, where a part of a survey section is to be made available
for leasing but it cannot be described in terms of a legal subdivision
or subdivisions,'how is it to be described? As we have noted, 43'CFR

~ ~,-st
*~
~~~~a
,- S

200.5 (a) answered that

i n-tuton
S
so
so far

queCtion with specific instructions

as lease offers are concerned, i.e., the nonconforming boundary is to
be described by metes and bounds.3 But the regulation: on, posting,
43- :FR 192.43(b), did not. Since the lands' in question cannot be
adequately described simply in terms of legal subdivisions a question
arises as to whether it is therefore impossible, under the regulation, to
describe such lands. 4
Although we must conclude that the regulation contained no specific

instruction to the land officesas to how lands should be described for
listing in the circumstances here, the basic intent and purpose of the
regulation seem. reasonably clear. The Bureau has never purported
to provide, in its listing of lands which have become available for
leasing, the complete and accurate descriptions of the lands which it
has .required of lease offerors as a condition to the issuance of leases,
and it has never assumed the responsibility for providing for a
lease offeror the correct description of lands which it declared to
be available for leasing. See, e.g., Jack J. Spielherg,A-29203 (March
18, 1963); Charles 1). Lee, A-30535 (May 19, 1966). The cited decisions, as well as others, clearly bear witness to the fact that lease
offerors have frequently been required to furnish greater detail in
Cities. Service's offer clearly did not meet this requirement so was properly rejected.
is not too difficult to ascertain wherein the root of the problem lies. The regulation
prescribing the manner in which lands are to be described in lease offers for public lands
CIt

providesthat:
'If the lands have been surveyed under the public land rectangular system, each offer
must describe the lands by legal subdivision, section, township, and range. If the lands have
not been so surveyed, each offer must describe the lands- by metes and bounds, giving
courses and distances between the successive angle points on the boundary of the tract,
in cardinal directions except where the boundaries of the lands are in irregular form, and
connected by courses and distances to an official corner of the public land surveys. * * *"
43 CFR 192.42a(a), now 43 CFR 3123.8(a).
These requirements are consistent with the manner prescribed in 43 CFR 192.43(b) for
the listing of available public lands. Because acquired lands cannot always be described in
the terms provided for public lands, it was necessary to provide in a separate regulation
(43 CFR 200.5(a)) for the various situations which might be confronted in attempting to
describe acquired lands. However, the acquired lands leasing regulations contained no
counterpart to 43 CFR 192.43. Thus, under the provision that the regulations under the
general mineral leasing laws shall govern the disposition of minerals in acquired lands as
well, unless otherwise provided (43 CFR 3211.3, formerly 43 CFR 200.4), the procedLures
outlined in 43 CFR 192.43 were applied to acquired lands as to public lands. But it is readily
apparent that there are situations in which the Department has made no specific provision
for the manner in which a land offles to describe lands which it determines to be available
for leasing.
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describing land than the ,BureaL has undertaken to provide for them,
and the Department has sustained this requirement on the part of
lease offerors even in the face of a specific finding that lands were

not adequately described 'in a posted list of available lands. See Chaies
J. Babington, A-30449 (November 30,1965). Wlat then is the B ureau's
responsibility, under the regulation in question, in describing lands
which becomeavailable forileasing
In light of the language used in the regulation and of the practical
effect given to it by the Bureau during the period in which it was
controlling,

we believe that 43 CFR 192.43(b)

can reasonably be

construed only as setting forth. in a general manner the' procedare to
be followed by the' Bureau in giving mioticeto the public of lands
which become available for oil aind gas leasing. Surveyed lands were
to be described by legal subdivisions and nsurveyed lands by the
metes and bounds descriptions used in the expired leases in which they
were included. But numerous situationis arise as we have already
indicated, which do not fall into either category provided for in the
regulation. Thus, in Charles D. Lee, sra, the Department held that
lease offerors were. required to describe by metes and boulids lands

which had 'been surveyed under the public land survey sstem, conveyed to private parties, reacquired by the United States, platted by
the acquiring agency and designated by tract numbers in conformity
with the preceding pattern of private ownership, leased by the United
States according to the tract numbers given by the acquiring agency,
and, upon termination of the leases, posted by the Bureau for simnultaneous filing'and described by tract numbers. The Department did not
question the propriety of the Bureau's listing, although it requires little
argument to show that a description by tract number cannot be fitted
into the categories of descriptions prescribed in 43 CFR 192.43(b), the
regulation

which was in effect there as well as here. We' are unable,

then, to find any evidence that the regulation has been construed, or
to find a sound basis for concluding that it should be construed, as
prescribing strictly the manner in which the Bureau must describe
lands available for. leasing, the failure to comply with which will
render the lands not available.
The vital question, we think, is whether or not the Bureau, in listing
lands, adequately identifes the lands which become available for leasing. If the lands are so described that a prospective offeror is able to
ascertain what lands are available for leasing, the responsibility
devolves upon the offeror to descrbe those lands in a mamer consistent
with the Department's requirements without regard to any short-
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comings in the description frnished by the Bureau. If, on the other
hand, the Bureau does not adequately identify the available-lands, the
problem will remain relatively simple. No description of the offered
lands will be acceptable, for it will not be possible to establish with
certainty whether or not an offeror describes the same lands which the
Bureau has described.
The particular description used by the land office in this instance
was not a model of clarity. On its face a description which.reads "all
of section 15 except lots 11 and 12" imports "all of section 15, as shown

on the official plat of survey, except lots 11 and 12, as shown on the
officialplat of survey." It does not, without amplification, suggest "all
of section 15, as shown on the official plat of survey, except lots i
and 12, as shown on the plat of a private survey * * *." The lands
in question might have been described as "all of sections 15 and 24
except *
[areas described by metes and bounds]," or as "all of
section 15 except lots 11 and 12, as defined by the survey of * * * and
all of section 24 except lot 22, as defined by the survey * * " or even
as "all of sections 15 and 24 except those portions which are included in
oil and gas lease * * *." Any of these descriptions would have been
more adequate to put prospective offerors on notice as to the nature
of the exceptions and the manner in which the lands must be described
than was the description employed by the land office.Nevertheless, I
am unable to conclude that the lands were not adequately identified by
the land office.
It does not appear that any offeror was misled or was in doubt as
to the actual areas of land which were declared by the land officeto
be available for leasing. In spite of the shbrtcomings of the description
used by the land office,the failure of Cities Service to describe the
lands properly would appear to have resulted from its own failure to
understand exactly what description was required and not from any
lack of understanding as to what lands were available for leasing.
That at least one lease offeror furnished a correct description of the
lands in question is evidence that those lands were adequately, although
somewhat improperly, identified. In these circumstances I find no basis
for concluding that the lands did not become available for leasing
when posted by the land office.Accordingly, Mrs. Rubenstein's lease
offer was properly found acceptable by the land officein the absence
of any deficiencies shown to exist therein, and it was not necessary to
list the lands as available in a subsequent drawing.
The Bureau correctly pointed out that it was error to issue a lease
to Mrs. Rubenstein while the appeal of Cities Service remained pend-
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ing before the Department. However, in view of the conclusions
reached here, no action need now be taken to cancel the Rubenstein's
lease. See Charles J. Babington, A-30449, supra, in which the same
situation arose.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A (4) (a) ; 24 F.R. 1348), the
decision appealed from is vacated insofar as it directed the cancellation
of Mrs. Rubenstein's lease and the relisting of the lands by the land
office.
EDWARD WEINBERG,

Deputy Solicitor.
PROCUREMENT OF THE GOVERNMENT OF GUAM-APPLICABILITY
OF THE BUY AMERICAN ACT AND! FEDERAL PROCUREMENT
REGULATIONS SYSTEM

Contracts: Construction and Operation: Buy American Act-Act of March 3,
1933
All territories and possessions, ineluding Guam, are considered locations of
domestic sources of supply under the Buy American Act; but Guam is not
limited to domestic sources in its purchases for use on Guam because uinder

the rule of statutory construction eressio

units est eclusio alfterkis,it

may be concluded that Congress intended to exclude Guam from the enumer-

ated entities whose purchases for use or for construction within their
boundaries would be limited to domestic sources.

Federal Property and Administrative Services Act-Act of November 8,
1965-Guam: Generally
Guam does not fall within the term "executive agency" as used in the Federal
Property and Administrative Services Act and the implementing Federal
Procurement Regulations.

Guam: Generally
The Buy American Act does not apply to purchases by the Government of Guam
for use on Guam.
Suppliers on the Island of Guam are considered domestic sources of supply
under the Buy American Act, and Guam is not an area "outside the United

States" for the purpose of applying bid evaluation standards under the
Balance of Payments Program.
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M-36713

TO: DIRECTOR,

OF THE

OFFICE OF TERRITORIES.

SUBJECT:

APPLICABILITY TO PROCUREMENT BY TIIE GOVERNMENT OF
THE Bu AMERICAN ACT AND THE FDERAL PROCUREMENT
REGULATIONS
REGARDNG THE BALANCE OFPAYiENTSPROGRAM.

GUAMOr

The Assistant Solicitor+ Branch .of Territories, by memorandum of
June 23, 1967, has requested the Divison of Water Resources and
Procurement to review the. problem of applicability of both the Buy
American Act 1 and the Federal Procurement Regulations 2 regarding
the Balance of Payments Program to procurement by the Government
of Guam and to furnish definitive advice on the problem. In this connection the Assistant Solicitor, Branch of Territories has submitted
for examination and review the files of the Officeof Territories on
the subject, including: his memorandum to you of June 23, 1967; A
study has' been made of the' prblem,. and, because of the importance
thereof 'and the long-standing uncertainties relating thereto, the -results of the study have been submitted to this officefor clearance and
direct referral to you for your future guidance.
BUY AMERICAN ACT
Tle Assistant Solicitor for Territories concluded in 1954 that the
Biy American Act did not apply to purchases by the Govetument of
the Trust Territories and Guam.YThe General Services Adminjistration concurred,4 and this position has been followed by the Governmentof Guam since that time.
'Section 10a of the Act provides, in part, as follows.:
Notwithstanding any other provision of law *
only such unmanufactured
articles, materials, and supplies as have been mined or produced in the United
States, and only such manufactured articles,' materials, and supplies as have
been manufactured in the United States * * 0 shall be acquired for public use.
This section shall not apply with respect to articles, materials, or supplies for
use outside of te United States * * 0 (italics added).

Section 10b of the Act 6 makes the United States source requirement
for mined, produced or manufactured articles applicable to articles,
1
2

Act of March '933, 47 Stat. 1520, 41'U.S.C. §§10a-d(1964),

EPR1-6.800 et seq.

3Memorandum from A. M. Edwards, Assistant Solicitor for Territories, Department of
the Interior, to Charles W. Gasque, Jr., Assistant General Counsel,- General Services
Administration, dated June 2, 1954.
4 Letter from Charles W. Gasque, Jr., General Services Administration, to A. M. 'Edwards,
Department of the Interior, dated June 9, 1954.
5
Sec. 2, Act of March 3, 1983, footnote 1, spra'
6 Sec. (a), Act of March 3, 1933, footnote 1, spr.
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materials and supplies Used in construction,, alteration or repair of
public buildings or public wovrks in the United States.
Section 1Ocof the Act,' defines the terms "United States" and "public use," as used in sections b.0a,and 10b, as follows:
(a) The term "United States," when used in a geographical sense, includes
the United States and any place sub ject to the jurisdiction thereof:
(b) The terms "public use," "public building;" and "public work" shall mean
use by, public building of, and public work of the United States, the 'District of
Columbia, Hawaii, Alaska, Puerto Rico, the Philippine Islands,' American 'Samoa,
the Canal Zone, and the Virgin Islands.

At this point a brief -reference to the history and political status of
Guam is in order. The Island of Guam was ceded to the United States
by the Treaty of Paris in 1898,following the Spanish-American War,
and was placed under the administration of the Secretary of the Navy.
Executive Order No. 10077, dated September 7, 1949,.transferred the
administration of the Island of Guam from the Secretary of the Navy
to the Secretary of the Interior. This order was amended by Executive Order No. 10137, dated June 30, 1950,which established the 'date
of transfer asAugust 1, 1950.9.:
Section 10c(b) as orginally enacted ° defined the terms "public
use" "public building" and "public work" to mean "use by, public
'building of, and public work of," "the United States, the District
of Columbia, Hawaii, Alaska, Puerto Rico, the Philippine Islands,
American Samoa, the Canal Zone, and the Virgin Islands." Guam, a.
possession of the United States and a territory in 1933,was thus excluded from th6 enumeration of territories and possessions to which
the statutory definitions :of "public use," etc., were made applicable.
Hence, under the statutory rule of construction expressio unius est
exclusio alterius, it may be concluded that Congress: intended to exclude Guam from the enumerated entities whose purchases for use or
for construction within their boundaries would be limited to domestic
sources. This was the conclusion reached in both the- June 2, 195411
and the June 23, 1967,12memorandums of the respective Assistant
Solicitor for Territories.
7Sec. 1, Act of March 3,

1938, as amended, footnote 1, supra.

S The Philippine Islands have been deleted in view of the independence of that country.

See Proclamation No. 2598, effective July 4, 1946, 11 F.R. 717
(1946).
5
150 DM 4.1.
"oSec. 1 (b), Act of March 3, 1933, footnote 1, supra.
"Footnote 3, sure.
"Par. 1, p. 866, aura.

(1946), 60 Stat. 152
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However, when we feature the words "United States" in a discussion
of the act instead of the words "public use," "public building," and
"public work," we could be led to a different conclusion. The definition

of the "United States" furnished in subsection Oc(a) in a geographical sense "includes the United States and any place subject to the jurisdiction thereof."
The act fails to define the phrase "subject to the jurisdiction of [the
United States]." We, therefore, -turn elsewhere.In 1955,the Comptroller General had occasion to furnish a definition in. answer to a letter
from the Departmelnt of the Navy concerning the applicability of the
Buy American Act to leased bases. In that opinion the Comptroller
General made an analysis of what is now section lOc(a)
*

*

*

*

*

*

*

As pointed out in the Memorandum forwarded by the Assistant Secretary [of
the Navy], the sentence which sets forth the applicability of the act and the sentence which sets forth the nonapplicability of the act both use the word "United
States" in a geographical sense and, therefore, both must be construed in the
same manner. It thus follows that any area of the world construed to come within
the meaning of the phrase "United States and any place subject to the jurisdietion thereof" would be entitled to all the protection or preference afforded by the
actu. * *

In the case cited, the Comptroller General found that the United
States had only limited jurisdiction over leased bases. As to them, he
held that the phrase "the United States and any place subject to the
jurisdiction thereof" could not mean any area "other than that over
which the United States has complete sovereign jurisdiction in the
fullest sense." Otherwise it "would result in increasing competition
for American industry rather than affording it the protection clearly
intended by the statute." 14.In the context of being a "place subject to
the jurisdiction of the [United States]" the United States has unadulterated sovereignty over the Island of Guam, albeit sovereignty is
exercised by Congress as distinguished from the executive branch of
the Government15
The foregoing does not necessarily lead to a conclusion that the Buy
American Act applies to purchases of the Government of Guam and
public use, public building, or public work constructed there, as would
seemto be the case at first impression..
It should be observed that, in the quoted and cited provisions-6f the
act, the "United States" is spoken of in a geographical sense in three
(3) places:

1. The location of acceptable sources of supply under the Act (of
134Coimp.

Gen. 441, 449 (March 16, 1955).

14CoMp. Gen., supro at 449.
15See footnotes 27 through 30, infre.
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which Guam is one of them because it is "subject to the jurisdiction [of
the United States] "o).16
2. The location of points of use to which, by inference, the act
shall apply (in terms of their not being "outside the United States" 17
in which senseGuam is not outside the United States).
3. The locations of public buildings and public works in the construction, alteration or repair of which the proscribed foreign materials are barred.'0
With respect to the locations'identiied as points of use (2. above)
and the locations of: public buildings and public works (3. above),
these fall clearly within the coverage of subsection 10c(b) where, as
we have pointed out, there is an enumeration with "the United States"
of specifically named territories and possessions which significantly
excludes GuWam.
Weare thus led to conclude that all territories and
possessions, including Guam,' are locations of aeceptable sources
supply (1. above) under the. act, but only the purchases of materials
for use of or construction in territories and possessions named with
the United States in subsection 10c(b) (which excludes Guam and
other unnamed areas over which the United States exercises complete
sovereignty) are limited to domestic sources under the act.
The foregoing construction is further supported by the long period
of continuous practice which has been followed by the Government of
Guam. Both the Office of Territories and the Government of Guam
have long held t'atlie ai t'doesiot apply to purchases b the GovernInent of Guam for use on Guam.l9
Balance of Payments Program and the Federal
Procurement Regulations
The President's Cabinet Committee on the Balance of Payments,
supported by the President's memorandum of March 8, 1966, to the
Heads of Executive Departments and Agencies, urged the agencies to
inimnize expenditures abroad in order to assist the Nation to achieve
equilibrium in the balance of payments. : This program applies to all Federal agencies procuring for use
abroad, except the Agency for International Development,2 0: and is
applicable to the procurement of articles, materials, supplies, and serv'0 Footnote 5, supra.
17

Ibid.

s1Footnote 6, sunpra.
9 See Word v. United States, 223 Fed. Supp. 614, 617 (1963).
20 FPR 1-6.S01.
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ices for use outside the United. States tl (Italics added). As Guam is
a territory subject to the jurisdiction-,of the United States, under the
standards applied by the Comptroller General in interpreting the
Bay 'American Act, the -Island, in a g6ograplical sense, is not "6utside
of the United States," and purchases made by the Government of
Guam, for use on the Tsland of Guaiin,are not purchases for'iuse outside the United'States. Therefore, indigenous sources of supply on
Guam would not- be required to ompete with domestic sources else-

where in connection with purchases of the Government of Guamnby
addition of a 50 percent differential to their bids as cntemplated by
FP 1-6.801.
Quite aside from exclusion of Guam from the category of areas
"outside the United'States," we are peisuaded'jthat it could not have
been intended' by the framers of the Balance of Payment .policy:that
materials from suppliers on (Guambe evaluated asforeign materials.
At first glaice the above reasoning lnay- appear to dispose of the
application of the Balance of Payments Program to Guam. However,
the inquiry here concerned
'aites;amore ba ic question-wether
Guam is an Executive Agelncy as; defined in section 3 of the 'Federal

Property and Administrative Services Act of 1949,22as'a ended', anid
the implementing- Federal Procurement Regullatiorissued b the
General Services Administration, pursuant to the act. Thus, ee race
a more serious inquiry as to the applicability not only of the Federal'
Procurement Regulations incident to the Balance of Payments Program,2 ;but also the broad problem of applicability of the entire Federal Procurement Regulations System.
By the act of November 8, 1965,the Federal Property and Adininistrative Services Act was made applicable on a mandatory basis to
"Executive Agencies." 24 Section 3 defines the relevant terms as used
in Titles I through III of the Act, as follows:
(a) The term "executive agency" means. any executive department or independent establishment in the executive branch of the Government, including
any wholly owned Government corporation.
*(b) The term Federniagency" means any executive agency or any establishment in the legislative or judicial branch of the' Government (except the Senate, the House of Representatives, and the Architect of the Capitol and any

activities under his direction)

.

.

Guam is an organized unincorporated territory of the United
States.25 The executive power of the Territorial Government is exercised by the Governor of Guam with the unicameral legislature and the
2

FPR 1-6.800.
2240 U.S.C. sec. 472(a) (1964).
22 Footnote 2, supra.
24 79 Stat. 1303,41 U.S.C. sec. 252 (Supp. I, 1964).
22 Guam Organic Act, 64 Stat. 389, 48 U.S.C. sec. 1421a (1950), 150 DMf4.1.
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judicial power is vested in local courts and the "District Court of
Guam." The seat of this government is Agana.2 6
Until Congress legislates to incorporate Guam into the United
States, the Island will be governed under the power existing in Congress as contained in Article 4, section 3, of the Constitution.2 7 Territories of the United States are inchoate states with temporary sovereign
governments organized under Congressional laws and limited only
by their Organic Acts and the United States Constitution.2 8
Guam is not an instrumentality or agency of the executive branch
of the Federal Government,29and pursuant to section 3 of the Guam
Organic Act, and by the President's letter dated January 23, 1951,
the Secretary of the Interior has been entrusted with the responsibility
for only the general administrative supervision of the relations of the
Guam Government with the Federal Government.-0
The Division of Territories has reviewed the question of whether
the Government of Alaska (prior to gaining Statehood), was to be
regarded and treated as an independent entity outside the Executive
establishment."' So also has the General Accounting Officewith respect
to American Samoa 2 and the U.S. District Court for the Virgin Islands, with respect to the the Virgin Islands.33 In each instance, it
was concluded that the areas concerned were legal entities, separate
and distinct from the executive agencies of the United States. In the
light of these opinions, we feel justified in arriving at a similar interpretation with respect to the status of Guam.
In view of the foregoing, we must conclude that Guam does not
fall within the term "executive agencies" as that term is used in the
Federal Property and Administrative Services Act of 1949,and, therefore, its procurement contracting does not come within the coverage
of the FederalProcurement Regulations System.
EDWARD WEINBERG,

Acting Solicitor.
2 150

DM

4.2.

2 49 Am. Jur. States, Territories and Dependencies, 118 (1963).
2 Harris v. Municipality of St. Thomas and St. John, 111 F. Supp. 63 (D.C.V.L 1953).
29 150 DM 1.3 (4).
s

150

DM
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n Solicitor's Memorandum Opinion, M-36222 (September 29,1955).
32Comp. Gen. (unreported), B-160139 (December 22,1966).
3 Footnote

28,
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Decided November 7, 1967

Oil and Gas Leases: Applications: Description-Words

and Phrases;

"Legal Subdilsio"-Itlis
not proper to reject an oil and gas lease offer which
describes land in one section as the NW'/ and land in another section-as the
NY, where each section is irregular and the NW/ 4 of one has been subdivided
wholly into lots and the N1/2 of the other has been partially subdivided into
lots, on the ground that the-offer failed to describe the land by "legal subdivision" in accordance with the latest plat of survey, where. that term has
been used to include fractional as well as regular subdivisions.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Robert P. 1unkel has appealed to the Secretary of the Ilterior fron
a decision dated February 27, T967,by theChlief, Ofce of Appeals and
Hearings, Bureau of Land Management,-affirming a Utah land office
decision of August 30, 1966,which rejected his oil and gas lease offer
Utah 0148310 as to certain lands included in oil and gas lease Utah
0148287, and as to certain other lands in sec. 19 and sec. 31, T. 3 T. R.

21 E., S.L.M., on the ground that the descriptions are not conformable
to the latest approved plats of survey of the township. The offer was
accepted for other lands and a lease issued effective September 1, 1966.
The appellant's appeals to the Director, Bureau of Land Management, and to the Secretary question only the propriety of the rejection
of his offer based on the question of the adequacy of the land description. His offer described the land requested in the two sections with
which we are concerned as follows:
Sec. 19: N/2, N/2 SE/4
Sec. 31: NW/4, N/2 NE/4

The land officerejected the offer as to the NE 1/4and E/2NW1A4of sec.
19 and lot 1 of sec. 31 on the ground that the lands were included in
oil and gas lease Utah 0148287.The land officealso stated that the offer
was rejected as to the W'/2 NW/4 sec. 19 and the NW'/4 sec. 31 for the
reason that the survey plat shows that the land in the approximate
locations in sections 19 and 31, as described above and in his offer, are
properly described as lots 1 and 2, sec. 19, and lots 2, 3, 4, and

, sec. 31.

I For the record it is noted that the decision of the Chief, Office of Appeals and Hearings,
also took initial action in canceling conflicting lease Utah 0148287 of Venues Jones as to
lot 1 section 31 of the above township and range, on the ground that the offer had a defective description of the land and did not, in fact, include portions of the lot within the
offer description. Jones has not appealed from this decision; therefore, it Ihas become
final as to lease Utah 0148287. No further discussion of this aspect of the Bureau's decision is necessary.

,284452--68-1
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It pointed out that under regulation 43. CFR 3123.8 surveyed lands
must be described "by legal subdivision, section, township and range,"
and that the Department hasheld that the lands must be described in
accordance with the latest approved plat of survey, citing Doris l.
Ervin et a., 66 ID. 393 (1959), and J. Harrt Henderson, A-28583
(February 10, 1961) In affirming this action, the Officeof Appeals and
Hearings also cited L. S Keye, A-24369 (August 5, 1946), as expressly
holding that offers for oil and. gas leases for surveyed public lands
must describe the land by legal subdivisions or fractional lots in conformity with the officialsystem of public land surveys.
Appellant contends his description is proper to identify the lands.
He states that in the past numerous offers with legal subdivision
descriptions in place of the lot numbers assigned by an approved plat
of survey were allowed to be issued without question, citing several
Utah and Nevada serial numbers. He contends that the Bureau's interpretation of the regulation is not consistent with many past actions of
the Bureau "despite several Bureau of Land Management decisions to
the contrary." He contends that a uniform procedure concerning this
type of application was not being followed up to the time his offer was
filed and that therefore it should be accepted.
The general discussion by the Bureau concerning the necessity of
describing the land in accordance with the latest plat of survey and the
citations of Departmental decisions to this effect are correct. However,
this is not the issue. The issue is whether the descriptions in appellant's
offer were descriptions of land by "legal subdivision" within the meaning of regulation 43 CFR 3123.8.Specifically, the question is whether
the description "Sec. 19: N/2" is not a description by legal subdivision
because the plat of survey shows the north half of section 19 as comprising a regular NE/ 4 containing 160 acres, a regular E1/2NW1/4containing 80 acres, but,. instead of a regular Wl/2 NWI/1 containing 80
acres, two lots, 1 and 2, containing 37.15 and 37.13 acres, respectively.

The question is also whether the description "Sec. 31:.' NWI/4" is not
one by legal subdivision because the plat of survey shows that,
although, sec. 31 is divided into four quarters by intersecting east-west
and north-south lines, which produce a regular SE/ 4 containing 160
acres, the northwest quarter of the section is subdivided into four lots,
2, 3, 4, and 5, of varying acreage (37.78, 45.75, 30.47, and 40 acres,

respectively) and irregular placement.
The meaning of the term "legal subdivision" must be adduced from
the public land laws pertaining to official public land surveys (see 43
1.S.C. secs. 751-753 (1964)). As stated in Greenblum v. Gregory, 294
Pac. 971, 972 (Wash. 1930), with reference to the term:
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applies only to-the divisions of land. which result from the applicati
of the ordinary methods used in the making of a government survey; the smallest
of these being the 40-aere square, or quarter-quarter section, except where by
reason of special conditions-lots of-more or less irregular shape are laid out, as in
the case of*fractional sections." Hooper v. Nation,. 78 Kam. 200, 96 Pac. 77 78
(1908).

The Glossary of Public Land Terms, published by-the Department of
the Interior (1959 reprint), under the term "legal subdivision" states:
In a general sense, a subdivision of a tow;nship such as a section, quarter
section, lot, etc., which is authorized under the public-land laws; in a strict sense,

a regular sbdivision.
Under the' public land survey laws a regular section has 640 acres,
a half-section 320 acres, a quarter section 160 acres, a half-quarter
section 80 acres, and a quarter-quarter section 40 acres. The laws pre-

scribe the manner of running the boundaries of these subdivisions
within the section. There is also provision for allocating deficiencies
or excesses in townships and sections with the loss or excess being
placed upon the western and northern sections in a township and also
upon the western and northern subdivisions within a section. Where a
reservation or watercourse is encountered there is provision for fractional sections and townships. The practice of this Department for
many years has been to designate the parts of a fractional or oversized
section which do not conform to the acreage'and placement of subdivisions in a regular section by lot numbers. See Manual of Siurvey
Instructions, BLM, Department of the Interior, §§161, 196, and 581
(1947).

In the "strict sense" as suggested by the Department's Glossary of
Public Land Terms, supra, the term "legal subdivision' would refer
to a "regular subdivision," thus reference to the N1/2
of a section would
connote a regular 320-acre subdivision, and reference to the NW/ 4 of
a section would connote a regular 160-acre subdivision. However, as

the glossary recognizes, in a "general sense" the term "legal subdivision" includes any subdivision of a township, including a "lot,"
which is authorized under the public land laws. In 'what sense, strict
or general, is the term used in the reg-ulation?
We think it is clear that it was used in a general sense, that this is
the only reasonable and logical interpretation that can be given to the
regulation. This can be demonstrated as follows: There is no question
but that appellant's offer would have been accepted if it had described
"lots 1 and 2" in section 19 and "lots 2, 3,4, and 5" in section 31. That
is the way the Bureau said the lands should have been described. This
means then that the term' "legal subdivision" is used in the general
sense in the regulation because it includes a lot and not- merely a
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regular subdivision. Now the regulation does not use the term "smallest
legal subdivision" soas to require a tract applied for to be described
by quarter-quarter sections even though a regular quarter section, half
section, or even full section is applied for. Thus, "NE1/4" can be used
instead of 'XE/4NElA/, NW/ 4 NE¼, SE/4NEI/4, and SW¼NE¼/4"
and, therefore, is a "legal subdivision" within the meaning of the
regulation. In other words, a "legal subdivision" can embrace a collec-

tioll of smaller legal subdivisions. If this is the case, why cannot a
group of lots, which are legal subdivisions, be designated as a larger
unit, such as NE1/4 "? What would be the logical basis for holding
that such larger designation is not a "legal subdivision" when the
component elements are legal subdivisions? We can think of none.
i Of course, the larger unit must be a "legal subdivision," aunit which
is provided for by the public land surveys, such as a half-quarter
section, qarter section, half section, etc. Thus, only two contiguous
quarteriquarter sections located in the same quarter section can be
designated s a half-quarter section, such as "N12NE/ 4 ,"9'tE1/2NE½X'',"
etc. But two contiguous quarter-quarter sections located in different
quarter sections cannot be so designated. They must be separately described, such as "SE'/4NE'4" and "NE1/¼SE4." Also, two cornering
quarter-quarter sections located in the same quarter section must be
separately described, e.g., "NEI/ANEl/4"and "SW'!4NE'/4.
This is also true with respect to lots. As we have noted, the four
lots into which the NW'/ 4 sec. 31 is divided are irregular in size and
placement. No two or three of these lots can be described under a single
designation since there is no intermediate designation between lot
and quarter section into which any two or three of the lots can he
placed. On the other hand, the NW 4 sec. 19 is divided into an east

*half, a regular 80 acres; and a west half, comprising lots 1 and 2.
It would be proper to describe lots 1 and 2 as the "Wi1A

T,/4" sec. 19.

The position taken in the decisions below that "legal subdivision"
in the regulation means only combinations of perfectly regular subdivisions is not required by the language of the regulation or by any
other authority that we know. It is inconsistent with the, admission
that in its smallest application the term includes lots, which are practically always irregular in shape and size. It is also inconsistent with
the fact that entire sections can be applied for simply by section
number although the section is fractional in size.
For example, if, as to either sec. 19 or sec. 31, appellant had applied
for all of the lands in the section, simply by referring to, the section
number and sayig "all of the section," this. description would be
acceptable since a section is clearly a legal subdivision under the public
land survey laws even though it is fractional or irregular. If any of
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the lands in the section were unavailable for lease, the land office
should reject the offer as to such lands and issue a lease describing
those lands in the section which are available by their aliquot parts.
The fact, by itself, that a portion of the lands are not available for
leasing does not render the offer unacceptable as to those lands which
are available so long as the description of all the lands was proper.
Cf. Charles J. Babington, 71 I.D. 110 (1964); Williamn B. Collister,
71 I.D.

124

(1964).

While there may be situations in which a description in terms of
half or quarter sections pertaining to lands which are not regular may
be confusing or inadequate, this is not one. The statutes governiing the
survey of the public lands (43 U.S.C. secs. 751, 752 (1964)) and the
(supr) set out the method for
Hanual of Surveyin Itructions
establishing half sections and quarter sections and clearly contemplate that some quarter and half sections will have more or less than
the regular amount. Thus, so long as the lines dividing a section into
quarter or half sections are shown upon the plat all land falling
within the half or quadrant may be referred to in terms of the quarter
or half section, even though its internal subdivision is set out as one
or more lots.
We see no necessity for an offeror to describe all of the fractional and
regular subdivisions within a sections half. section, or quarter section
when he applies for all of the lands therein. The acreage may be computed by reference to the survey plat which shows the acreage returned for each subdivision, or, if not, the subdivision is presumed
to be regular. So where appellant described the land in section 19
desired as the Ni/2, it is apparent that reference can again be made to
the survey plat to ascertain the acreage and the limits of the description. Although there are two lots it is apparent that they were placed
within the area which is regularly the N½l2and there is no doubt as
to what land was intended.
Appellant's primary contention is that the Bureau and Departmental practice in requiring a description to iclude the lot numbers
in a situation such as involved with his offer has not been consistent
and that therefore he should not be penalized. We believe that this
contention is true. Leases under the Mineral Leasing Act and patents
under the public land laws have frequently been issued under descriptions by regular subdivisions, such as NE1/4,where that subdivision in
whole or in part was allocated into lots. Difficulties under the public
land laws of determining what lands may be included under designations of technical or fractional quarter sections under the public land
laws have been pointed out in Instrctions, 37 L.D. 330 (1908).
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Under the law and regulations pertaining to oil and gas leasing,
the description is necessary, of course, to determine the land desired
and also as a means of determining the acreage. However, if the land
desired can be determined by reference to the plat of survey and the
acreage determined from that plat, and if there is adequate rental
submitted to cover the acreage, these fundamentals are satisfied.
In brief, we conclude that a reference to a quarter or half section,
etc., such as N12 or NWVIA,is a description by legal subdivision,
whether or not the area is regularly divided internally, as long as it is
marked off on the plat of survey from the other parts of the section
in a regular manner. If a more precise and accurate description is
desired where other than regular subdivisions are involved, the regulation should be amended to spell out the requirement.
Accordingly, pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior (210 DM 2.2A(4) (a) ; 24 F.R. 1348),
the decision is reversed and the case is remanded for further action
consistent with this decsion.
ERNEST F. IHo,
Assistant Solicitor.
HENRY

A-30818

P. AND' LEODA M. SMITH

Decided November 9, 1:967

Mining Occupancy Act: Principal Place of Residence
The act of October 23, 1962, requires that an applicant or his predecessors
must have occupied valuable improvements on the claim as a principal place
* of residence for the 7-year period immediately preceding July 23, 1962, and
where there is a break of several years in that period the requirement is
not satisfied even though a predecessor of the applicant may have occupied
the claim as a principal place of residence for more than 7 years including
time prior to July 23, 1955.
Mining Occupancy Act: Principal Place of Residence
Where the purchaser of a. claim visits a cabin on the claim on an intermittent basis primarily for the purpose of repairing the cabin and readying
it for occupancy, while he maintains a regular residence elsewhere, the
cabin does not constitute "a principal place of residence" within the meaning of section 2 of the act of October 23, 1962, and an Application for the
conveyance of land based upon such use is properly rejected.

Mining Occupancy Act: Qualified Applicant
A qualified applicant for the conveyance of land under the act of October
23, 1962, must have satisfied the requirements of the act as of that date and
neither his intent to making a mining claim site a principal place of residence at a future date nor the carrying out of such intent after October 23,
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1962, can serve to qualify an applicant whose use of the site prior to the
critical date did not satisfy the requirements of the act as to occupancy of
the site as a principal place of residence.
APPEAL FROM THE BUREAU OF LAND MANAGEXENT

Henry P. and Leoda M. Smith have appealed to the Secretary of
the Interior from a decision dated April 18, 1967, whereby the Office
of Appeals and Hearings, Bureau of Land Management, affirmed a
decision of the Colorado land officerejecting their application Colorado 0123332,filed pursuant to the act of October 23, 1962, 30 U.S.C.
secs. 701-709 (1964), to purchase a tract of land in the M.C. lode mining claim in sec. 25, T. 1 N., R. 73 W., 6th P.M., Colorado.
The appellants filed their application on January 26, 1966,1stating
therein that the M.C. mining claim was first located by W. H. Crane
and Norris G. Mitts on August 24, 1940,and that an amended location
was made by the same parties on November 13, 1946,that J. E. and
Eugenia B. Spaulding and Irene Boone Crane conveyed the property
to G. R. Surrant and B. (Bernard) Smyth by quitclaim deed on July
30, 1958,and that Surrant and Smyth conveyed it to the appellants by
quitclaim deed on August 4, 1961. They asserted in the application
that a cinderblock dwelling was constructed on the claim by W. R.
Crane about June 1942, that the building has been maintained as a
principal dwelling by the appellants since they purchased the property
on August 4, 1961, and has been used by others as a dwelling since at
least July 23, 1955,that W. R. Crane, who constructed the building,
lived there until his death and that his widow continued to live there
until July 1958 when the property was conveyed to Surrant and
Smyth.2

By a decision dated November 7, 1966,the land officerejected appellants' application, relying upon the report of an investigation conducted by the Forest Service 'and the conclusion set forth therein that
the use of the cabin situated on the claim had been infrequent and intermittent and that the cabin had not been occupied by appellants as
a principal place of residence as defined in the act of October 23, 1962.
The Forest Service report, the land office noted, asserted that the
nature of the improvements and their suitability for permanent occu'The application was filed after the appellants had filed on August 4, 1964, a petition
for a statement of belief as to the validity of the claim and had been notified on December 6, 1965, by the land office that the Forest 'Service considered the claim to be invalid.
On January 3, 1966, appellants filed a relinquishment of the claim.
2 A report from the Forest Service contained in the record deviates in some minor
points from the information given by appellants with respect to dates and spelling of
names (e.g., G. R. Surratt rather than G. R. Srrant). It also indicates that there were
additional conveyances not shown by appellants' application between the date of location
of the claim and the date of conveyance to the appellants. Resolution of these differences
is not, however, essential to the disposition of the issues before us in this appeal.
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pancy were not consistent with use as a principal place of residence,
that the Smiths' purchased their present substantial home in Boulder,
Colorado, in 1955and that, during the period from July 23, 1961,when
appellants first visited the cabin site, to Octob r 23, 1962, appellants
were present at the cabin on a total of 68 different days and spent only
16 nights there.3

On appeal to the Director, Bureau of Land Mallagement, the appellants acknowledged that they own a home in Boulder but denied that
such ownership disqualified them as residential occupants under the
Mining Occupancy Act. They contended that the claim site dwelling
is of substantial construction, that W. R. Crane lived there from 1942
until his death, that his wife continued to live there until 1958, and
that her statement that she lived there during that period is more convincing than the observation of a forest ranger that the structure was
not suitable for permanent residence. They asserted that during 1961
they spent considerable time and effort in remodeling and improving
the dwelling, that during the spring and sumer of 1962, and subsequent thereto, they were at their mountain home "during frequent
intervals," and that the data which they furnished to the Forest
Service, and which were relied upon by the Forest Service as the basis
for determining the extent of their use and occupancy, were never intended as a diary but constituted ta mere recollection of events and
did not reflect all of the dates of occupancy. In support of their allegations appellants submitted a statement of Mrs. Irene Crane attesting
to the fact that she lived on the claim until July 1958,a statement of
LaVerne M. Keller that he performed carpentry and repair work on
the Smiths' house and, on several occasions, sent the bill by general
delivery mail to the Nederland post officeand that Smith had his mail
sent there when the appellants first bought the property. in 1961, and
a statement of Joseph M. Smith, Nederland, Colorado, that "Mr.
Henry P. Smith occupied the concrete block house on the old Crane
property near Glacier Lake during the winter of 1961and 1962." They
also submitted a copy of the list of periods of occupancy previously
furnished to the Forest Service.
In affirming the rejection of appellants' application the Bureau
found that the record appeared to be clear in showing that Mrs. Crane's
residence terminated in July 1958, that Surratt and Smyth did not
establish any residence during the term of their ownership, that appellants did not start using the claim for any form of occupancy untii the
spring of 1962, and that, from that time until October 23, 1962, they
The computation of the number of days and nights spent at the cabin by appellants
was made from a list, in diary form, furnished to the Forest ervice by appellants which
ghowcd visits to the clhiffi site from July 19i (prior to appellants' acquisition of the
property) until January 1965.
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spent a total of 43 days and 12 nights at the claim. This sort of occupancy, the Bureau held, did not demonstrate that the cabin was used
as a principal place of residence on the terminal date. The Bureau
concluded that nothing in the statements submitted by the appellants
controverted the decisive information developed by the Forest Service
and that, consequently, the evidence developed by the Forest Service
would be accepted rather than the statements submitted by the
.appellants, citing Wilford S. Jonves.A-29320 (May 2, 1963).
In their present appeal the Smiths have reiterated the essence of
their contentions before the Director, Bureau of Land Management.
They also contend, inter aZa,that, contrary to the Bureau's findingthat
the cabin was given only casual or intermittent residential use, they
"have occupied this home on many occasionswithout special regard to
holidays, vacations or seasons of the year, nor was there any allegation
that the Smiths used this home only for a week-end retreat; vacations,
or as a hunting cabin." They assert that Mr. Smith, in fact, conducted
business from his mountain home and thatithe 16-year residence of the
Cranes, during which time the cabin was their only residence, is, without more, sufficient to overturn the Bureau's erroneous conclusions.
They again insist that the cabin is a suitable place of residence and, in
support of this alegation, they have submitted recent photographs of
the exterior and interior of the dwelling which, they contend, show the
niisrepresentation of the Forest Service with respect to the-quality of
the improvements. In addition to copies of statements previously furnished, appellants have submitted the statement of Doyle N. Decker,
manager of the Nederland Super Market, that "Mr. Henry Smith has
been doing business with ine since I assumed managership, of the Nederland Super Market in June of 1961" and the statement of Lew Ward,
sales manager of The Doran Coffee Roasting Company, Inc., Denver,
Colorado, dated January 2, 1962,to the effect that:
You can work all this route from your cabin each week. All this year you can
be there and on Friday each week work Boulder and pick up your stock on
Mondays here at the Denver plant. The same way you did in 1961.

In asserting'that the residential use made of the mining claim by the
Cranes prior to July 19.58is, alone, sufficientto overturn the decision of
the Bureau, appellants reveal a misunderstanding of the requirements
of the statute. Section 2 of the act of October 23, 1962,30 U.S.C. sec.
702 (1964), defines a qualified applicant underthe

act as

***
a residential occupant-owner, as of * * [October 23,1962], of valuable
improvements in an unpatented mining claim which constitute for him a principal
place of residence and which he and his predecessors in interest were in possession of for not less than seven years prior to July 23, 1962.
2
284-45 --65.
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This provision establishes two requirements: (1) that the applicant
own and occupy valuable improvements on the claim as a principal
place of residence as of October 23, 1962, and (2) that he and his
predecessors so occupied such improvements "for not less than seven
years prior to July 23, 1962."Appellants read the last quoted phrase as
permitting any 7-year period of occupancy to be counted so long as it
occurred at some time prior to July 23, 1962,and not only'imnediateZy
preceding July 23, 1962.
This interpretation is not correct. The statute requires the 7-year
period of occupancy to be that immediately preceding July 23, 1962,
in other words, the -year period beginning on July 23, 1955.This is
made clear by the legislative history of the statute. In explaining the
use of the term "qualified applicant" in the act, the Senate Committee

on'Interiorand Insular Affairs stated:
Section 2 defines a qualified applicant. * * He must be a residential occupantowner as of July 23, 1962.4This does not mean in actual physical residence on

that date but rather that the residence must have been habitable and, as is
explained below, used during the preceding 7 years in a manner consistent with
the purposes intended to be covered by (the act.

*

*

*

.

*

The applicant and his predecessors in interest must have been in possession of

the claim for not less than 7 years prior to July 23, 1962-that is, since July 22,
1955. S. Rep. No. 1984, 87th Cong., 2d Sess. 5, 6 (1962)

(Italics

added).

More recently, in recommending extension of the life of the act, the
same committee stated:
t * * In order to be qualified an applicant must have been the owner of valuable
improvements on the mining claim on October 23, 1962, and the improvements
must have been a principal place of residence for him and his predecessors in
interest for not less than 7 years before July 23, 1962. * * * S. Rep. No. 593, 90th
Cong., 1st Sess. 2 (1967)-; see remarks of Senator Church, 113 Cong., Ree.
S14705 (daily ed. October 12, 1967), and remarks of Congressman Saylor, 113

Cong. Rec. H13391

(daily ed. October 16, 1967).

Thus, the fact that the Cranes may have occupied the cabin on the
claim as a principal place of residence for more than 7 years prior to
July 1958 does not satisfy the statute. It must be shown that the cabin
continued to .be occupied as a principal place of residence through
July

23, 1962.

'The appellants do not allege, and there is nothing in the record to
suggest, that the mining claim site was occupied for any purpose by
Surratt or Smyth from the time they acquired the claim in July 1958
until the appellants purchased it in 1961.The only information in the
record relating to use of the claim by Surratt and Smyth, in fact, is in
derogation of such supposition.
'The determinative date was subsequently changed to October 28, 1962.
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By separate letters dated March 18, 1966,the Forest Service inquired
of Surratt and Smyth as to the extent of their use of the dwelling on
the M.C. lode mining claim during the period when they held title.
Surratt replied in a letter dated March 24, 1966,that:
We'd planned on going up week-ends and doing some mining. Also was going
to try and get a patent. We found we didn't have time on week-ends, so gave

it up.

In a letter dated March 31, 1966, Smyth stated:
** * Mr.. Surratt and I purchased the claim with the idea of working it in our
spare time, and to try and get a patent on it. But finding it took a lot of time and
work, and not being able to afford any equipment larger than [sic] a pick and
shovel. We did keep up the assessment work on it- each year, but not much more,
so in not finding anything worthwhile we decided to give it up.

Thus, it appears that neither Surratt nor Smyth resided in the claim
site cabin at any time during the entire three-year period that they
held the claim.
It does not appear, moreover, that appellants' occupancy of the cabin
satisfied the requirements of the statute, at least with respect to the
portion of the 7-year period extending from August 1961 to July 23,.
1962. There seems to be little doubt, from the appellants' own asser-tions, that at least until the spring of 1962 they had not occupied the
cabin as a principal place of residence. The most that they were doing
during that time was to repair and improve the cabin so that it could
serve as an adequate residence. Although they assert that their "diary"
was not intended as such but constituted a mere recollection of events
and did not reflect all the dates of occupancy, it is revealing as to the
nature of their occupancy. Thus, the entries show the following:
July 20, 1961.
cabin was bought "sight unseen."
July 23
- __ cabin was "a dirty mess," kitchen had no floor.

July 27 -----Aug. 14 Sept. 5
Oct. 7

-

floorput down.
- water from spring tested, "no good."
plastering
p
of living room commenced.

__- _

windows worked on.

Oct. 21-

front door fixed.

Nov. 16, 28__

west wall fixed, snow came in.

May 9, 1962

July 30

.

part of kitchen plastered.

_-__-windows
painted.'

Other entries during that period indicate that although the appellants or one of them may have been on the claim, on 48 different daysduring the one-year period covered, most of the tinhe was spent on
such activities as repairing the; cabin,, digging. around and moving
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rocks, working on the claim, etc. During the period appellants stayed
on the claim only 3 or possibly 6 nights. Quite obviously, during this
period of almost one year appellants were going to the claim at roughly
weekly intervals only to make the cabin a livable place.
In attempting to distinguish between their use of the cabin site and
the intermittent use which the Department has held to be nonqualifying in prior cases, appellants contend that their use of the claim site
was not limited to any of the purposes specified in the Department's
regulations as onqualifyingl i.e., as a weekend cabin, a hunting
cabin or a two-week vacation place, but that they occupied the home
on many occasions without special regard to holidays, vacations or
seasons of the year. A similar contention was rejected by the Department in H. T. Crandell, 72 I.D. 431 (1965), and there appears to be
no more validity in the argument as it is raised here.
The regulation does not purport to list all of the nonqualifying
purposes for which a mining claim site may be used. The specific uses
excluded from consideration by the regulation are merely illustrative
of the types of use which do not establish a structure as a principal
place of residence. The substance of the provision is that intermittent
or sporadic use or occupancy for any purpose while concurrent resdence is maintained

at a regular place of residence or domicile, as

distinguished from occupancy for at least a substantial part of each
year to the exclusion of maintenance of regular residence elsewhere
during the same period, is not qualifying under the act. See Cora
Prvuett et al., A-30524 (April 28, 1966); Herman C. and Edith 0.
Kamplhing, A-30592 (September 26, 1966); Jack T. and Gladys I.
Lofstrom, A-30699 (March 23, 1967).
The supporting statements furnished by appellants do not modify
the impression conveyed by the appellant's own, declaration. Statements that bills for work done on the cabin were sent to the appellants
at the Nederland post office and that ppellants did business at the
Nederland Super Market do not prove any particular periods of occupancy or the nature of the occupancy. It is noted that the record shows
that on September 1, 1966, the district ranger requested Joseph M.
Smith to clarify his statement with respect to appellants' occupancy
of the mining claim, stating that since "the word 'occupied' can mean
one day or the entire winter period, I would appreciate a statement
from you as to what you meant by the word 'occupied.'" The record
does not show that a reply was received. Nor do we find in Mr. Smith's
The Department's regulations define a principal place of residence as "an improved
site used by a qualified applicant as one of his principal places of residence except during
periods when weather and topography may make it impracticable for use. The term does
not mean a site given casual or ntermittent residential use, such as for a hunting cabin
or for weekend occupancy." 43 MFR2215.0-5(d); see S. Rep. No. 1984, 87th Cong., 2d
Sess. 5-6 (1962); H.R. Rep. No. 2545, 87th Cong., 2d Sess. 4 (1962),.
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obtaining permission to work his sales route from his cabin evidence
that he did, in fact, reside in the cabin for any substantial period of
time prior to July 23, 1962, or even October 23, 1962.6
Appellants' application, therefore, is fatally defective in that they
have not shown that one of the basic requirements of the statute has
been met, namely, that they or their predecessors occupied valuable
improvements on the claim as a principal place of residence for the
7-year period running from July 23, 1955 to July 23, 1962. There was
a clear period of 3 years, from July 1958to July 1961, when there was
apparently no occupancy in any senseby their immediate predecessors,
Surratt and Sinyth. And, as we have just noted, appellants own occupancy for the last year of the 7-year period does not qualify.
This makes it unnecessary to consider whether the second require-.
ment of the, statute has been met, namiely, that tle appellants were
occupants of the cabin on the claim as a principal place of residence as
of October 23, 1962.The frequency and quality of their occupancy do
not appear to have changed from July 23, 1962 to October 23, 1962,
but we need not consider the matter further.
It is, of course, not necessary for us to determine whether or not
appellants' use of the cabin after October 23, 1962,was of such a nature
as to be termed "residential occupancy," for such use could in no event

establish any rights under the act if appellants did not neet the requireients as of the date of the act. Qualification for relief under the act is
dependent solely upon facts which existed on and prior-to October 23,
1962, and neither the intent to make a iing claim site a principal
place of residence at a future date nor the actual carrying out of such
intent after that date can serve to qualify an applicant who did not
satisfy the criteria of the act-on the critical date. H. T. Crandell, supra;
Joseph V. Hinton et a., A-30374 (November 17, 1965). Upon the
basis of the evidence submitted by the appellants we must concur in the
Bureau's finding that appellants have not shown themselves to be
qualified applicants for relief under' the act. In view of the basis for thiis
conclusion, it is unnecessary to determine the merits of appellants'
allegations of error on the part of the Forest Service in its findings with
respect to the suitability of the' abin for residential use aid its observations with respect to the number of occasions on which the cabin
was used.
6We note that the first reference to any use of the cabin in connection with 'Smith's
employment is in an entry of October 2%1963, that "enry is working stops up hereSelling coffee." Even at that date, however, there is no clear ndication as to, what the
actual periods of occupancy were.
-
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Therefore, pursuant to the authority delegated to the Solicitor by the
Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348), the
decision appealed from is affirmed, as modified.
ERNEST

F. Hom,

Assistant Solicitor.
GRACE KINSELA

A-30863

Decided November

16, 1967

Mining Claims: Withdrawn Land-Withdrawals and Reservations: Effect
of-Withdrawals and Reservations: Reclamation Withdrawals-Withdrawals and Reservations: Temporary Withdrawals
Mining claims are properly declared to be null and void a initio where they

were located on lands withdrawn for reclamation purposes; the withdrawal
cannot be deemed to have expired merely because it was stated to be for a

temporary purpose and more than 19years had elapsed before the first of the
claims was located.
APPEAL FRODI THE BUREAU OF LAND MANAGEMENT

Mrs. Grace Kinsela has appealed to the Secretary of the Interior
from a decision dated June 20, 1967, by the Office of Appeals and
Hearings, Bureau of Land Management, which affirmed a decision
dated October 12, 1966, by the Idaho land office declaring her Flap
Jack, Rose, and Good Enough placer mining claims to be null and void
ab initio because they were located on land included in a first form
reclamation withdrawal.
The appellant contends that the withdrawal is no longer in force and
effect becauseit was made on September 10, 1904,by a document which
stated that the lands were "temporarily withdraw[n]" for reservoir
sites under the Payette-Boise project. She states that section 3 of the
Reclamation

Act, June 17, 1902 (32 Stat. 388), 43 U.S.C. sec. 416

(1964), which authorizes first form withdrawals, provides that the
Secretary shall diligently prosecute to completion surveys for contemplated irrigation works and shall restore lands to entry upon determining that the project is impractical. She asserts that nothing in
the-record shows that the Department has completed its studies of the
Payette-Boise project, that the delay of 62 years is unreasonable, and
that the withdrawal, being only temporary by its own terms, is of no
further force and effect.
The Department has held that a withdrawal remains in effect tintil
it is revoked, even though the purpose of the withdrawal may have
been fulfilled. In Richwrd B. Crandell, A-24444 (November 12, 1946),
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the Department sustained the rejection of an oil and gas lease application for the reason that the land applied for had been withdrawn on
February 10, 1902. The withdrawal was ordered because of proposals
for legislation to donate the withdrawn lands to a State for a park. The
fact that legislation was enacted in 1912which did not include the land
applied for was held not to affect the withdrawal as to that land.
Similarly, the Department has ruled that although land was
"temporarily withdrawn" in aid of proposed legislation withdrawing
the land for the protection of the water supply of the City of Los
Angeles, the withdrawal remained in effect despite the fact that no
legislation had been enacted in the 131/2years following the date of
the withdrawal. Clinton D. Ray, 59 I.D. 466 (1947). The withdrawal
in that case was made pursuant to the act of June 25, 1910,43 U.S.C.
sec. 141 (1964), which authorizes the President to "temporarily withdraw" lands for various purposes but provides that the withdrawals
shall remain in force until revoked by him or by an act of Congress.
In several other cases involving "temporary" withdrawals made under
that act, it has been held that the withdrawals remain in effect until
expressly revoked. Hecham v. Udall, 369 F. 2d 1 (10th Cir. 1966)
Wilbur v. United States, 46 F. 2d 217, 219 (D.C. Cir. 1930), aff'd. 283
U.S. 414 (1931); Shato v. Work, 9 F. 2d 1014 (D.C. Cir. 1925), cert.
denied 270 U.S. 642; and Jaokson Hole Irrigation Company, 48 L.D.
278 (1921). In the last case cited, the Department held that a withdrawal "in aid of pending legislation embodied in bill H.R. 11661,65th
Congress" did not cease to be in effect because the bill failed of enactment and no similar legislation was introduced.
Thus, the fact that a withdrawal is made on a temporary basis does
not invest it with a self-limiting life which will expire before affirmative action is taken to terminate it. Appellant's contention that the
reclamation withdrawal of September 10, 1904,quietly expired at some
time raises the obvious question-when? Appellant refers to the 62
years lapse of time since the withdrawal was made as being unreasonable. But her Good Enough claim was located on October 18, 1923,the
Rose on September 16, 1924, and the Flap Jack on May 24, 1929,

periods of time ranging from approximately 19 to 25 years after the
withdrawal was made. Was 19 years an unreasonable life span for a
temporary withdrawal? Obviously, appellant's contention would
throw into utter confusion the status of much withdrawn lands which
were withdrawn for indefinite periods of time. For this and the other
reasons stated her contention must be rejected.
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Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a) ; 24 F.R. 1348), the
decision appealed from is affirmed.

F. Hom,
Assistant Solicitor.

ERNEST

UNITED STATES
V.

C. B. MYERS Et Al.

A-30796

Decided November 21, 1967

Mining Claims: Discovery
A mineral showing which may lead a miner to stake a claim does not
necessarily constitute the discovery which is required by the mining laws to
validate a claim.

Mining Claims: Discovery
The rule of discovery followed by the Department is the testlaid down in
Castle v. Womble, and the Department has not required that a mining claimant show that he has found a mineral deposit which can assuredly be mined
at a profit..

Mining Claims: Discovery
Mining claims are properly held to be null and void where only insignificant
values in copper, gold, silver, and molybdenum have been found on the claims
which would, at most, warrant only further exploration in an attempt to find
valuable mineralization.
APPEAL FROD THE BUREAU O LAND MANAGEXENT

C. B. Myers and Helen E. Myers have appealed to the Secretary of
the Interior from a decision dated February 27, 1967,by the Acting
Chief, Officeof Appeals and Hearings, Bureau of Land Management,
which affirmed a hearing examiner's decision dated April 20, 1965,
declaring the Soldier Peak Nos. 1, 2, 3, and 4 lode mining claims to be
invalid because of lack of discovery.
The hearing examiner and the Acting Chief found that only insignificant mineral values had been found on the claims and that at the
most they would indicate only that further exploration might be
warranted.
The appellants have simply filed on their present appeal a copy of
the brief which they submitted on their appeal from the hearing examiner's decision. In the brief they assert that the sole issue is "what

338] ' i:

'-: 0

9:-.

U.S.

V. C. B. MYERS ET AL.

389

Noy'ember 21, 1967

is legally sufficientto constitute a valid discovery for lode mining purposes." They contend that the examiner's decision is wrong because
(1) it is based on the assumption that a mineral deposit which is the
basis of "locating" a mining claim must either be such that. it can be
mined at a profit or be shown to have a physical connection with a deposit known or proved to be of value sufficient to be mined at a profit
(2) it is based on the erroneous premise that no legal discovery ?can
exist unless the locator determines "by work done before staking his
claim" that mineral exists of such quantity and nature that it can be
mined at a profit, and (3) it is based -on the erroneous theory that a
reasonably prudent man is never justified "in staking a claim'?<and
doing development work unless the mineral on which he based his
location can be mined at a profit.
These allegations of error reveal two major misconceptions as to
what the mining laws require and as to what the Department requires.
Thlefirst basic misunderstanding involves the following reasoning:
The mining laws require, that a discovery be made before a mining
location can be made, i.e., staked on the ground. The mniningl;aws,'howP
ever, recognize that risk and chance play a large part in mining and
therefore anticipate that a reasonable prudent man will often feel
justified in spending money and effort in development and further exploration of a claim based upon a discovery of a mineral deposit that
is not of significant value. It is erroneous, therefore, to require that a
miner know, before staking a claim, that minerals exists on the claim
in such quantity and of such value that they can be mined at a profit.
All that is required for a miner to stake a claim is to find a quantity
of mineral in place, although it must be more than a trace or a mere
indication. In short, the appellants argue, the discovery that is required to stake (locate) a mining claim is the only discovery that is
required to validate a mining claim.
This is not true. It is well settled that although the mining laws
treat discovery as the initial act and it' may precede location (the acts
whereby the boundaries of a claim are marked, etc.), "in the absence
of an intervening right it is no objection that the usual and statutory
order is reversed. In such a case the location becomeseffective from the
date of discovery; but in the presence of an intervening right it must
remain of no effect.' Cole v. Ralph, 252 U.S. 286, 296 (1920). Thus,

it is not essential that the discovery required by the mining laws to
impart validity to a claim must be made before the claim can be staked
on the ground. A locator may stake a claim upon finding a mineral
deposit of little value or even of no value. It follows that the mineral
showing which may induce the staking of a claim does not necessarily
284-452-68-3
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meet the standard of the discovery which is required to validate a
claim.

Accordingly, we may accept appellants' argument that the mining
laws permit a miner to take a chance and stake a claim when he has
found a mineral deposit even though the deposit itself has little valxe.
But, as we have just seen, it does not follow that the finding of such a
deposit constitutes the discovery which is essential to make the claim
valid.
The appellants' second basic misconception is that the examiner required as an element of a discovery that a miner find a mineral deposit
of such value that it can be mined at a profit or that it be physically
connected with a deposit which can be mined at a profit. This is not
what the examiner held. The examiner's decision cited as the test of
19
discovery the established prudent man rule of Castle v. Womrwble,
L.D. 455, 457 (1894)1 that a discovery exists:* * ' where minerals have been found and the evidence is of such a character
that a person of ordinary prudence would be justified in the further expenditure
of his labor and means, with a reasonable prospect of uccess, in developing a
valuable mine * * ". (Italics added.)

"A reasonable prospect of success" does not mean a sure thing. The
word "prospect" itself does not connote a certainty. In Adams v. United
States, 318 F. 2d 861, 870 (9th Cir. 1963), Adams attacked aVDepartmental decision on the ground- "that the agency decision required
a demonstration on the part of Adams that the deposits could be
worked at a profit." The court did not agree that the Department made
such a requirement. It stated that the Department considered the relevant evidence " * * not to ascertain whether assured profits were
presently demonstrated, but whether, under the circumstances a person of ordinary prudence would expend substantial sums in the expectation that a profitable mine might be developed. The agency did not,
in this regard, apply an improper standard."
The examiner did not 'apply a standard of assured profitability. He
applied no more than the rule in Castle v. Womble, case, supra, as the
Department applied it in the Adams case, supra. That is the rule as to
what constitutes a discovery within the meaning of the mining laws.
We now consider whether the application of the rule to the facts
properly resulted in the conclusion that appellants' claims are invalid.
There is little or no dispute as to the facts brought out at the hearing.
They are set forth in detail in the examiner's decision. The Government called one witness, Harve Ashby, a mining engineer, who examtiinedthe claims on three dates and took seven samples. Five samples
were taken on the Soldier Peak No. 1, four in the shaft on the claim
'Affirmed in Ohrisman v. Miller, 197 U.S. 313 (1905), and Best v. Humboldt Placer

Mining Co., 371 U.S. 334 (1903).
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and one on the surface near the shaft (Ex. 5 and 6)-. Ashby did not
sample the remaining two claims, apparently because he found,1no
excavations worthy of examination (Tr. 55).
Of the seven samples none showed any significant values in -old,
silver, or zinc or any value in lead (Ex. 3.0, 3.1, 3.2). One saiple, Myers
No. 1, from the shaft on the Soldier Peak No. 1 showed a value of .027
percent in molybdenum, but Ashby testified that this was of no economic significance (Tr. 25-26). Sample Myers No. 2, a 21/2foot chip
sample from thesame shaft, showed a copper value of 1.08 percent, or
"about $, ixj and a half" (Tr. 57), but Ashby said it had no lateral
extent as another sample taken close by ran only .02percent in copper.2
Sample Myers No. 3, taken' in- th'same shaft, showed 6.87 percent
copper,: a value of $4'0 per ton, but Ashby dismissed it as an."interest-

ing curiosity" since it was taken across only 2/2 inches of material
(Tr.'58)'
The appellants

also called only'one

witness, nEzra H. Lewis, a

registered geologist. Lewis took one sample i the shaft on the Soldier
Peak No. 1 which showed no significant values in gold or silver or
molybdenum but 3 percent copper. It was tken. near. Ashb's Myers
No.; 2, which showed 1.08:percent in copper. In explanation of the
difference 'Lewis'said his sample might not have been taken laterally
in the same place in the vein and that his sample was only 18 inches
as compared' with Ashby's 2/2 foot sample. Lewis conceded that "in
a mining situation you mine much more rock than the 18 inches, so
this, I think, is due to delusion * *
(Tr. 78). Ashby said in rebuttal that a minimum miningwidth was 4 feet and that the minimum
mining cost would be $26, the value of the minerals in Lewis' sample
(Tr. 83).
Lewis took one sample. on the Soldier Peak No. 2, two samples on
Soldier Peak No. 4, and none on Soldier Peak No. 3. None of the three
samples showed any.. significant values in gold, silver,, copper, or
molybdenum.
In summation Lewis testified that he -was not able to draw any
positive conclusions as to the extent and' nature of the mineralization
in the claims but that he had a doubt A. As to its being not feasible in the future, or presently. I will concede that
presently I would not attempt to work it. In other words, I feel that the claims
have not been explored to the extent that you can rule out economic mnineralization.
* * (Tr. 72.)
Ashby referred to this sample as Myers No. 6 but obviously intended to refer to Myers
No. 5, having .04 percent copper, since Myers No. 6 was taken from the Soldier Peak No. 2.
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He further testified that there was the possibility of a copper vein in
the claims and that it would be worthwhile exploring this possibility
(Tr. 77).
The only reading that can be given to Lewis' testimony is that the
appellants have not yet found any mineral deposit that has economic
significance and would be worth developing but that the appellants
would be warranted in spending their time to explore for such a
deposit. The Department has repeatedly held that to constitute a
discovery there must be the finding of a mineral deposit of such value
that a prudent man would be justified in the expenditure of labor and
money in developing the deposit; with a reasonable prospect of success,
and that it is not; a discovery if the mineral showing is only such 'as
would warrant further exploration in the hope of finding such a
deposit. See the full discussion of -this' point in United States v. Ken

netlt 0. Watkins and Harold F. L. Barton,

-30659(October 19,

1967), and in Converse v. Udall, 262 F. SUpp. 583, 595 (D. Ore. 1966),

appealdocketed,9thCir.-

'

Clearly, on the'basis of their own witness' testimony, the appellants
have not made a discovery on any of their clains.-Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a);24 F. R. 1348),
the decision appealed from is affirmed.
-
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ERNEsT F. Hom,
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:~Assistant
Solicitor.

JACOB N. WASSERMAN

-

A-30802

a-

Decided November 22, 1967

Oil and Gas Leases: Applications: Description-Surveys
Generally

of Public Lands:

A. description in an acquired lands oil and gas lease offer of a parcel of land
smaller than a quarter-quarter section embraced within a public land survey
and purportedly in conformity with it must describe the subdivisions of
the quarter-quarter section in the same manner as larger subdivisions of a
section and quarter-section would be described, and cannot merely give a
proportionate ratio, such as the "E3/4 " of the quarter-quarter section
.

unrelated to the quadrant method upon which the public land surveys are
based and understood.

This is especially true with respect to the Soldier Peak No. 3 which was not even
sampled by Lewis and on which no cuts or other exposure of mineralization was 'even
claimed to exist.
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and Gas Leases: CancelOil and Gas Leases: Applications: Description-Oil
lation-Oil and Gas Leases: Description of Land-Oil and Gas Leases:
First Qualified Applicant
The description in an acquired lands oil and gas lease offer of a parcel of
land in a surveyed section of the "ES/4 of SE'4NWJ/4" of the section is
defective, and a lease issued pursuant to the offer must be canceled as
to that parcel where a junior offer properly describes the land in conformity with the rules of the public land survey system as the B'/2 SEANW 1/4
and El/2W½Y
SE4/NW'4.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Jacob N. Wasserman has appealed to the Secretary of the Interior
from a decision by the Chief, Branch of Mineral Appeals,: Office
dated March
of Appeals and Hearings, Bureau of Land Manag&ement,
1, 1967, which affirmed a November 9, 1966, decision of the Eastern

States land office rejecting in part his foil and gas lease offer, BLM-A
080851

as to the El/2SE1/ 4 NW1/4, E1/2 W/2SE1i 4 NW1/4 sec. 16, T. 19

N., R. 13 W., Mich. Mer., Michigan, for the reason that those lands
were included in outstanding

lease BLM-A 080768, issued effecdive

June 1,1966,to the McClure Oil Company.
Appellant's lease offer was filed May 5, 1965, and the McClure lease
offer was, filed April '7,. 1965. Appellant contends that his offer is the

first qualified offer to describe the land properly, as McClure's offer
described the land as the "E3/4 of SElNW1/ 4 " and the lease issued
for, the same description. The Bureau held that the description in the
McClure offer was acceptable because although

it is not a precise

reference in terms of the regular quarter-quarter section aliquot parts
of the subdivision, it nevertheless establishes a proportionate division of the lands in the subdivision and clearly includes the same
lands described as the El/2SE/4NAV1/4 ands E

W1/2½TSE/
4 NWl/ 4 sec.

16, and also conforms to a description in the deed conveying the land
to the United States, and can adequately be identified. Appellant,
however, contends that error in the Bureau's decision is demonstrated because it also attempts to reform the lease by purporting to
revise the lease description to that stated in his offer. He contends
that the description stated by Mc(lure in his offer is erroneous, improper, and contrary' to regulation 43 CFR 3212.1(a) (3) (i). This,
the governing regulation here, provides in pertinent part that:
If the land has been surveyed under the rectangular system of public land
surveys, and the description can be conformed to that system,, the land must
be described by legal subdivision, section, township, and range. .Where the
description cannot be conformed to the public land surveys, any boundaries
which do not so conform must be described by metes and bounds, giving courses
and.distances between the successive angle points with appropriate ties to the

nearest existing offcia1srvey corner. *

*

*
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Although the Bureau held that the description in lease offer BLM-A
080768 satisfied this regulation, it justified its conclusion in part on
the fact that the description conforms to the description in the deed
conveying the land to the United States. There is a provision in the
regulation requiring land applied for to "be described as in the deed
or other document by which the United States acquired title to the
lands or minerals," 43 CFR 3212.1.(3) (ii). However, this provision
applies only where the land has not been surveyed under the rectangular system of public land surveys. The fact that the description in a
deed was found acceptable for the purpose of obtaining title does not
mean that the description is acceptable for other purposes. Since the
land desired here is within a section which has been surveyed under
the public land survey system and is shown on the plat of survey as
being a regular 640-acre section, the paragraph of the regulation
above-quoted governs rather than the portion of the regulation applicable where lands have not been surveyed; consequently, the fact that
the description conforms to the deed is not relevant to the issue of
whether it meets the requirements of the above-quoted regulation.
No question has been raised as to whether the tract in question can
be described in conformity with the public land survey system. The
only question presented therefore is whether McClure's description
of the tract as the "E4 of SE'/ 4 NW'/4" was a description by "legal
subdivision."
Both McClure's and appellant's descriptions purport to describe
a portion of a quarter-quarter section. Although it is often said that
a quarter-quarter section (or a lot) is the smallest legal subdivision,
this does not mean that subdivisions of a quarter-quarter section are
not considered "legal subdivisions" within the meaning of public land
and mineral laws and regulations authorizing the leasing or other
disposition of parcels of land less than 40 acres in size. However, if
the subdivisions are based upon the principles of the rectangular
public land survey system, the subdivisions must be designated in the
same manner as that in which subdivisions are designated for larger
subdivisions of a section, i.e., in terms of aliquot portions of the subdivisions. This may be easily done by following the survey principles
for the larger subdivisions of a section. If, however, an area of land
is desired which is irregularly shaped, of disproportionate size, and
otherwise not conformable to the regular square and rectangular subdivisions, it must be described by metes and bounds. An example of
this would be a description excluding a right-of-way.
1 If the description could not be so conformed, the above-quoted regulation required that
the nonconforming boundaries be described by metes and bounds. Thus, if it did not conform
to the public land survey system, the description In appellant's offer as well as that in
McClure'soffer would be defective since neither gave a metes and bounds description.
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The Bureau justified upholding the description of the "E4 of
SE14NW/ 4 `' under the regulation on the ground that it established
a proportionate division of the lands in the subdivision which could
be ascertained. This justification, however, reflects a misunderstanding of the public land survey system. The survey laws (see 43 U.S.C.
sec. 751 et seg.) expressly provide for the subdivision of sections into
halves, quarters, halves of quarters, and quarter-quarters.-As stated by
the Supreme Court in Brown v. Clenents, 44 U.S. (3 How.) 650, 663
(1845)
The settled policy of Congress has been to survey the public lands in square

figures, running the lines north and south, and east and west, and to extend the
subdivisions authorized by law, as far as practicable, in square figures, to the
lowest denomination.

To the same effect see .Keyser v. Sutherland,
1886).

26 N.W. 865, 867 (Mich.

In describing lands under the public land system the use of the
fractions "1/4" and "2" have definite meanings of representing onequarter and one-half. These terms are used in relation to a compass
direction such as the "El/2"-the east half, or "INW1/4"-the northwest
quarter. They are not used with reference to quantity-as designating
a proportion of the whole section necessarily-but are used with reference to the boundary lines of the parcel subdivided in accordance
with the system established by 'Congress. See Jones v. Pashby, 29 N.W.
374, 378 (Mich. 1886). Under this system the subdivision of a section
into halves and quarters and smaller units is based upon a quadrant,
with the quadrant being divided into four quarter sections. Each
quarter section is identified by its compass direction-NE, SE, SW,
NW. These quarter divisions, known as "aliquot" parts, are always
described in relation to the four points of the compass. See Surveying
Our Public Lands, U.S. Dept. of the Interior, BLM, 1960, p. 7. The
quarter section can further be divided into halves and into quarterquarters, which can be further subdivided into areas as small as 5
acres, or 21/2acres, or 11/4acres. Id. However, in following this system
all such subdivisions are in relation to a quadrant. See, e.g., definition
of "quarter-quarter sections": and "quarter section" in Glossary of

Public,Land Terms, U.S. Dept. of the Interior (1959reprint).
The division of a section or a subdivision into quarters thus is always
in relation to a quadrant and not to any other segment 'of the whole
subdivision even though its proportionate area. ratio to the whole is
1 to 4, 'as is la quarter section in 'a regular section containing 640 acres.
This point is demonstrated in 'a case where land was..described as the
"N1/4 " of a section. Duncan Miller, A-28767 (July 23, 1962). In that
case, Miller argued that the description of land as the "Nl4" was

396

DECISIONS

OF THE

DEPARTMENT

OF THE INTERIOR

[74 ID.

clearly understandable as meaning the same as the "Nl/2 Nl/2 ." However, this argument was rejected and the decision stated that the
description was not acceptable as a description of any legal subdivision
of a section and was ambiguousand meaningless. The case involved the
application of a regulation having language somewhat similar to
that involved here 'as to the necessity of describing land by "legal
subdivision."
The Miller case, supra, is indistinguishable from the present case.
If the "N1/4"of a section is not a description by legal subdivision,
neither would the "N%" of a section be a description by legal subdivision (as a substitute for N/2 and N/S2S/2). "E3/4"is indistinguishable from "N3/4 " or "Nin" and likewise cannot be accepted as a description by "legal subdivision." If the description "E3/4 of SEl/4 NW/ 4 "
is read, as the Bureau apparently read it, as the "east three-fourths"
of the subdivision, it is not consistent with the public' land survey
system as it does not state true aliquot parts of a legal subdivision,
but simply a proportionate' ratio of land within the subdivision. The
fact is that under the public land survey system only certain forms of
description have been deemed acceptable and others are not. See Robert
P. Kunkel, 4 I.D. 373. We must conclude that the description of
the "E3/4 of SE¼j4NWI/4"
1s not a proper description , fa legal subdivision within the meaning of the regulation quoted.previously and
that, therefore, the McClire offer was defective as to such land.2
Where a lease has issued pursuant to an offer which 'was defective
as to lands in conflict with a junior offer which is acceptable as to

such lands, the lease must be canceled to the extent of the conflict so
that the junior offeror's statutory preference right to a lease might be
satisfied unless there are other reasons under the law and regulations
which would preclude such action. Duncan Miller, A-30600 (December 1, 1966) ; Boesohev. Udall 33 U.S. 472' (1963) Therefore, unless
.3

there are such reasons, lease BLM-A 080768 must be canceled as to the

and appellant's
land described in the offer as the "E3/4 of SE1/,NW1/"4'7
offer accepted as to the land described as the "E/½SE3/4 NW/ 4 " and
"'Ei/2 W1/2 SE3/4 NWVl/
4 "' of section 16.Accordingly, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DA! 2.2A (4) (a); 24 F.R. 1348), the
Bureau's decision is reversed and the case is remanded to the Bureau
2 If the "/.
of SE4NW/ 4" is acceptable, so would be "Els of SNWY4" (for
E2EI/ 2SE/Y4NWY
4), or "NE 6 of NE.4'/ (for NE:,4Nrv4N E~4), etc. Such descriptions
have never been accepted as descriptions:by legal subdivision in accordance with the public
land survey system.
The McClure lease was Issued despite the pendency of appellant's protest against the
issuance of the lease and before the protest was acted on.
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of Land Management for appropriate action consistent with this
decision.
ERNEST F. Hom,

Assistant Solicitor.
ADOPTION OF INDIAN

CHILDREN IN STATE COURTS

Indians: Domestic Relations-Indians:

Civil Jurisdiction-Indians:.Care

of Children

Where Indian court has properly terminated the relationship of natural
Indian parents to a child, Indian court standing in locoparentis may submit
child to the jurisdiction of state courts to secure his adoption, regardless
that child is resident of an Indian reservation.

Novenber

M-36714
To:

COMMISSIONER OF INDIAN
ATTENTION:

ASSISTANT

AFFAIRS.
COMMISSIONER,

FIELD SOLICITOR, BILLINGS,

Subject:

30, 1967

COMMUNITY

JURISDIOTION OF STATE COURTS TO ENTERTAIN

CEEDINGS INVOLVING INDIAN

SERVICES,

MONTANA.
ADOPTION PRO-

CHILDREN.

The Field Solicitor, Billings, Montana, in a memorandum dated
June 28, 1967,and officers of the Bureau of Indian Affairs, in conferences held both in the field and at headquarters, have requested our
opinion as to the legality of the following procedure:
An Indian child residing on a reservation is produced before a
tribal court upon a proper petition alleging that he is dependent and

neglectedand that lis natural Indian parents have deionstrated that
they are unable or unwilling to provide the care and support he
requires, and praying that the parent-child relationship and the rights
of the parents with respect to the child be terminated. After proper
proceedings in the tribal court a decree is entered terminating the
rights of the parents with respect to the child and making the child a
ward of the court. Thereafter, the tribal court, or an agency or person
acting on its behalf and as its instrument, presents the child to an
appropriate state court for the purpose of invoking state procedures
to procure his adoption. Alternatively, we suppose, the tribal court
or its agent may place the child with an appropriate state agency
which in turn invokes the jurisdiction of the state court to procure
his adoption.
It has been suggested that state courts are without jurisdiction to
entertain adoption proceedings brought in this nanner because the
Indian child, concerned is a resident of an Indian reservation. This
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suggestion apparently proceeds from some such premise as state courts
are without jurisdiction over Indians on Indian reservations.
The suggestion is without substance. Under the circumstances posed
there can be no doubt that the state court would have jurisdiction to
entertain adoption proceedings brought on behalf of an Indian child.
Indian reservations are not extraterritorial to the states wherein
they are located. They are places where special laws often apply to
Indian people. But the Indian residents of a reservation are full
citizens of the state wherein they reside, as well as of the United States,
and are entitled to all the rights and privileges appertaining to that
status.With respect to many subject matters, Indian activities on Indian
reservations are subject to special Federal and tribal jurisdictions
which are exclusive of the States'. For example, where a state has not
been given or assumed such jurisdiction,

2

special and exclusive juris-

dictions exist in the Federal and tribal governments to take cognizance
of offenses committed by or against Indians on Indian reservations.3
Similarly, special jurisdictions, exclusive of the states', have been
assigned to tribal governments with respect to reservation-based transactions involving Indians and with respect to matters involving
internal government.4 On the other hand, the maxim that Indian
reservations are not extraterritorial to the states wherein they are
located, is demonstrated by the fact that generally the states possess
exclusive jurisdiction of activities thereon which involve neither Indian persons, property nor affairs. The states, for example, have long
been conceded exclusive jurisdiction

over offenses conunitted by non-

Indians against non-Indians on Indian reservations.AAgain, it has
long been recognized, with some important exceptions not here relevant, that the off-reservation activities of Indians are within the cognizance of the states and their courts. In short, Indians, simply because
of their status as such, are neither beyond state jurisdiction or disqualified to invoke it. Although it cannot be said that, for purposes of
jurisdiction, the Indian reservation is wholly without territorial significance (because the special and exclusive jurisdictions over certain
subject matters involving Indians which have been assigned to the
Federal and tribal governments are frequently coterminous with the
Indian reservation or country), the touchstone of jurisdiction in cases
involving Indians is ultimately neither personal status nor the situs
of the activity. It is, rather, the subject matter.
KakceViZZagev. Egan, 369 U.S. 60 (1962).
2 See act of August 15, 1953, 67 Stat. 588, as amended, 28 U.S.C. sec. 1360 and 18

U.S.C. sec. 1162 (1966).
2 See 1 U.S.C. sees. 1151-1153 (1966). Williamas v. United States, 327 U.S. 711 (1946).
4
Wiitiarns V. Lee, 358 U.S. 217 (1959).
GUnited States v. McBratney, 104 U.S. 621 (1881).
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The shibboleth that a state categorically is without jurisdiction over
Indians on Indian reservations does not survive analysis. The hoary
authorities customarily cited to support it, products of an era in
which Indian tribes were truly regarded and treated as foreign nations,
have little relevance in the seventh decade of the 20th Century.6
There is no generic bar to a state's exercising jurisdiction over
Indians on reservations. There are, however, broad classes of matters
which have been subjected by Federal law to exclusive Federal or
tribal cognizance. Internal government and the relations of members
inter se are examples of classes of matters over which jurisdiction has
been left by the Federal Government largely. in the tribes. The test
of the propriety of state action which approaches these areas is
'whether it interferes with. powers reserved to the tribes7
Clearly, the activity of the state courts in the situation posited does
not interfere with reservation self-government. Indeed, it is positively
in aid of it. It may be that the legality of the procedure here could be
sustained on other grounds, because it likely entails the physical presence of the child before the state court, off the reservation. As noted,
it has long been recognized that Indians off the reservation are generally subject to the jurisdiction of the state' courts, just as other
citizens. We are satisfied that there can be no question of the compence of a state court to entertain adoption proceedings on behalf
of an Indian child under the circumstances presented because the
exercise of such jurisdiction does not involve trespass upon any
area reserved to the exclusive cognizance of the Federal or tribal
governments.
It is difficult to conceive what possible impediment to a state court's
jurisdiction could be suggested were the natural parents of an Indian
child to bring the child before the court for the purpose of terminating
their relationship to him and securing his adoption. In the circunstances presented, assuming that the parental relationship has been
properly terminated by the tribal court, that court then stands in oco
pcrentis and has the same power as had the natural parents to submit
the child to the jurisdiction of a state court to secure his adoption.
The adoption laws and practices of most states are worked into relatively refined progreans administered by the courts and welfare agencies to protect the interests of dependent children and to find good
foster homes for those needing them. Programs of the sort conducted
by the states are generally beyond the capacities and resources of tribal
governments. The transcendent concern must be the welfare of the
children and where tribal governments chose to utilize state programs
6Kake Village v. Egan,8upra.
7 ComnpareWilliams v. Lee, supra, with Kahe Village v. Egan, 8upra.
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for securing the adoption of dependent Indian children they should
not be deterred by the interposition of baseless legal objections.

F. ALLAN,
Associate Solicitor.

RICHMOND

AprrovD:X
E31DWARDWEINBERG,

Deputy Solicitor.
ZEILIA,HAIVILIN
A-30689

Decided; November 30, 1967

Script: Valuation of Land-Soldiers' Additional Homesteads: Classification-Taylor Grazing Act: Classification
In determining what land is to be classified under section 7 of the Taylor
Grazing Act and the act of August 31, 1964, as suitable for the satisfaction
of scrip, including soldiers' additional homestead rights, the Secretary may
fix a maximum value per acre as one of the factors to be considered and
reject applications for lands whose per acre value is in excess of the
maximum limitation.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Zella Hamlin has appealed to the Secretary of the Interior from a
decision dated June 10, 1966, of the Acting: Chief, Officeof Appeals
and Hearings, Bureau of Land Management, which affirmed a decision of the Nevada land officerejecting her application to have a parcel
of land classified as suitable for satisfaction of her soldiers' additional
homestead rights issued pursuant to 43 U.S.C. sec. 274 (1964).'
Mrs. Hamlin is the holder of the rights by mesne conveyances and
has adopted the application filed on April 30, 962, by her assignor,
Emmett M. Hamlin, her husband, now deceased, to enter 50 acres of

public land described as the SW1/4SE1/4,SW'/4NW¼/4SE/4, sec. 28,
T. 20 N., R. 20 E., MDM, Nevada.
The land applied for lies about 800 feet north of the city limits of
Sparks, Nevada, which, in turn, is a suburb of Reno. Both cities have
been enjoying a rapid increase in population growth and apparently
will continue to expand. Physically, the land varies from level to
rough and rocky terrain, but is predoininanty of moderate slope.
Its location and elevation make it well suited for residential use and
it has beena.ppraised at $3,000per acre.
The appellant, or her husband, located mining claims in 1928 on
the lands and have maintained them, although appellant now admits
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in her application that the land is noniniieral.1 It also appears that
about 1930 a corporation built and operated an explosives plant on
the land. The enterprise proved unsuccessful and ceased operations
in 1932; the buildings, however, are still standing.
The land is among the lands withdrawn from all forms of appropriation and reserved for classification by Executive Order No. 6910 of
November 26, 1934.Section 7 of the Taylor Grazing Act, as amended,
43 U.S.C. sec. 315(f) (1964), authorizes the Secretary, "in his discretion, to examine and classify" such withdrawn land and, when he
finds it proper for satisfaction of scrip rights, to open it up to selection.
43 CFR 2410.0-3(a). The land office rejected the application on the
grouids (1) that the lands did not qualify as agricultural lands imder
the homestead laws, 43 U.S.C. see. 161 et seq. (1964), and are conse-

quently not eligible for satisfaction of soldiers' additional rights and
(2) that the highest and best use of the selected tract is for residential
development.
In his decision o appeal, the Acting Chief, Officeof Appeals and
Hearings, held that it was umlecessary to determine whether the land
is suitable for agricultural development as contemplated by the
soldiers' additional homestead law, spra, because the highest ald best
use of the land is for residential development or for use as conunlity
or industrial sites and the public interest requires that the land be
maintained for such purposes and that appellant's application must
be rejected for this reason alone. In support of this conclusion, he
relied upon the location of the land, the expansion of the neighboring
cities, a residential development abutting the tract, its current zoning
as one-acre residential, and its value of upward of $3,000 per acre.
In her appeal to the Secretary, Mrs. Hamlin urges that the Acting
Chief's decision did not properly take into account the facts and
history surrounding her application and that since a portion of the
land applied for, comprising 22.95acres, had been withdrawn prior to
Executive Order No. 6910 it was not subject to the order and she is
entitled at least to the 22.95acres.
In her brief to the Director, Bureau of Land Management, the appellant also adverted to a recent statute, the act of August 31,1964,78 Stat.
751, in which the Congress set out a plan for finally satisfying all scrip
and similar claims, including soldiers' additional rights. In part, it
required the Secretary to classify lands of a certain value for selection
by scrip or similar claim holders. In the alternative, it provided for the
redemption of these rights for cash at the average value of the land
classified by the Secretary as suitable for the satisfaction of the various
I On April 19, 1963, Mrs. Ilamlin filed a notice of location of a lode claim on part of the
lands she has applied for.
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categories of scrip. In ReguZations issued on August 18, 1966,43 CFR
2222.1-07(e) and (f), after Mrs. Hamlin filed her brief to the Director,
the value of lands to be classified as suitable for satisfaction of soldiers'
additional homestead claims was set at not less than $250and not more
than $275 per acre.
The earlier withdrawal mentioned by Mrs. Hamlin was made by a
Departmental order of December 10, 1920, which withdrew certain
lands in Nevada for reclamation purposes as a first form withdrawal in
connection with the Newlands Project, Nevada. After several partial
restorations of parts of the area withdrawn, the portion of the 1920
withdrawal covering the land applied for by Mrs. Hamlin was revoked
and the land opened to application, selection and location by P.L.O.
2859 of January 18, 1963 (28 F.R. 637). While the land was in the
reclamation withdrawal, it was not open to mineral location or any
other application. 43 CFR 2323.1-1; David W. HTarperet al., 74 I.D.
141 (1967) ; Ralph A. Bostrom, A-27806 (December 23, 1958) ; Harr~y

A. Schultz et al., 61 I.D. 259 (1953). Therefore, the Hamlin mining
locations are invalid insofar as they cover land which was withdrawn
when they were made in 1928. Similarly, an application to exercise
soldiers' additional rights on land withdrawn from all forms of disposition is subject to rejection for that reason alone. Philip Rex
Kleitz, A-30315 (June 8, 1965) ; Atherton Sinclair BurZingham. et al.,
71 I.D. 126, 128 (1964).

Upon the revocation of the reclamation withdrawal the lands it had
covered became subject to the withdrawal madeby Executive Order
No. 6910. Executive

Order No. 7048, May 20, 1935; 43 CFR 297.14

(1949 Ed.) Thus, the Hamlin application cannot serve to exclude any
of those lands, i.e., the 22.95 acres, from the general withdrawal or
give her any valid rights or equitable claims which she has not otherwise earned. That the land officedid not reject her application pro tanto
as to the 22.95 acres for this reason does not help her, for it is well
established that an applicant cannot gain rights in public land to which
he is not entitled on the basis of erroneous advice of a government official. United States v. Richard Dean Lance, 73 I.D. 218. (1966). If
mistaken advice cannot help her, mere inaction can be of no greater
benefit. In any event, since the land officerejected her application in its
entirety, it is difficult to grasp how she can be aided by the contention
that her application should have been rejected in part for a different
reason.

The appellant also emphasizes her long association with the land
she desires. As she puts it, she and her husband have been interested
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n it since they located mining claims on it in 1928,followed by the construction of an explosives plant in the early 1930's. Since the mineral
activities were fruitless and the appellant now aserts that the land is
nonmineral, there does not seem to be any reason to create "equities"
out of the mere assertion of invalid mining claims. The erection of the
explosives plant on the land is even less deserving of winning
sympathy, for there does not seem to be any justification for devoting
unpatented (and invalid) mining claims to such a purpose. The most
that can be said for the Hamlins' relationship to the land applied for
is that they asserted claims to it for almost 40 years without being able
to establish any right to it as mining land or to justify its use for nonmineral purposes.
We are left then with the appellant as an applicant for the satisfaction of soldiers' additional rights by the transfer to her of 50 acres of
extremely valuable public land. The Department has been quite concerned with the problems raised by attempts of scrip holders to acquire
lands of the highest value and has been reluctant to patent such lands
to them.
In 1963 the Department proposed legislation to establish a value
standard for lands deemed proper for acquisition in satisfaction of
outstanding script. As amended, the Department's proposal became the
act of August 31, 1964 (supra). In his statement to the Senate subconmnittee holding a hearing on the bill as amended by the House of
Representatives, the form in which the bill was enacted, the Assistant
Secretary Carver, Department of the Interior said:
*

*

*

*

*

*

*

Since the passage of this bill by the House, we have been giving thought to its
prompt implementation if enacted into law. While the bill sets a minimum value
requirement it is not specific as. to any maximum values. In classifying lands as
suitable for scrip selection as provided by sectiont 3(a) it is apparent that the
appraised values will, in all probability, range above the minimum with some
timbered tracts having, values of several thousand dollars an acre. A value
standard is needed to preclude the taking of high-valued resources. For example,
timber on a single acre of land in western Oregon may be worth as much as
$4,500. The absence of a maximum value standard might permit a windfall to
scrip holders, and continues the difficulty between the holders and the
Government.
It is our intent, if the bill is enacted in the House-passed form, to offer scrip
holders lands ranging in value from the average fair market value as prescribed
in section 3(a) to approximately 10 percent above that average value.
It is our belief that it would be reasonable, and it is our intention if the bill is
enacted in its present form, to instruct State directors and district managers to
classify lands as suitable for satisfaction of scrip claims only if the lands so
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classified have fair market value within the range of 10 percent above the average
fair market value prescribed in section 3 (a) as the statutory floor. (Hearings on
fl.R. 4149 before the Subcomm. on Public Land's of the Senate Comm. on Interior
and Insular Affairs, 88th Cong., 2d Sess. 9).

The only non-Departmental witness to appear stated: (Mr. Slade
Gorton, of the firm of Little, Gandy, Stephan, Palmetr & Slemmons,
Attorneys at Law, Seattle, Washington)
*

*s

S*

:

:

*

*

*

e

I should say that Secretary Carver told me yesterday about the two problems
he has just raised with you. In working with the Department and in drafting the
House amendments, we feel that his interpretation in both cases is the proper
one. We would not expect the Department to go much above the oor established
in the act, and we certainly feel it proper to consider only those applications
granted between the date of the recording act and the date that H.R. 4149 becomes
law as the base and not a rolling adjustmefit (Id. 15.)

The Senate report (S. Rep. No. 1455,88th Cong., 2d Sess.) made no
comment on this part of the Department's testimony.
After further consideration of the act of August 31, 1964,spra, the
Department came to believe that additional legislation was necessary
to make plain its position that it could set a maximum valne on land
it classified pursuant to section 7 of the Taylor Grazing Act, suptrc, as
suitable for acquisition for the satisfaction of scrip and similar rights.
In its identical letters of June 11, 1965,to the President of the Senate
and the Speaker of the House, the Department reviewed the scrip
problem and suggested someremedies:
Enclosed is a draft of a proposed bill to amend the act of August 31, 1964 (78
Stat. 751), relating to the satisfaction of scrip and similar rights.
We recommend that the proposed bill be referred to the appropriate committee
for consideration, and we urgently recommend that it be enacted.
Section 7 of the Taylor Grazing Act provides that the Secretary of the Interior
is authorized to examine and classify any public lands which are proper for
acquisition in satisfaction of any outstanding scrip rights and to open such lands
to selection for disposal in accordance with such classification. The act gives no
legislative guidance as to the types Or Value of land that may be proper for
acquisition. Absent such guidance, there has been little progress over the years.
toward satisfying scrip rights. The main problem has been one of land value.
As a general rule scrip holders have selected the highest alue lands. The
Department has been reluctant to patent such high value lands.
Realizing that the final satisfaction of all outstanding scrip, some of which,
issued more than a century ago, was desirable, both from the standpoint of the
holders of scrip and of the Governient, this Department, in 1963, proposed
legislation to 'establish a value standard for lands proper for acquisition in satisfaction of such outstanding scrip. This proposal, as amended, culminated in the
enactment of Public Law 88--545to provide for the satisfaction of claims arising
out of scrip, lieu selection, and sinmilarrights.
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It was the Department's proposal that the land offered in satisfaction of scrip
would be

"*

*

of a value per acre of at least the average price received for

land sold under the Small Traet Act during the 3 years prior to the date of
appraisals of 'the offered lands." The average value of small tracts, in 1963
was roughly $200 per acre.
Throughout consideration of the proposed legislation this Department constantly urged that a value standard he adopted, preferably a specific maximum
dollar figure per acre. We proposed that the act provide that '"no property having

a value greater than $

-

per acre of scrip right to be satisfied under this

act shall be conveyed by the Secretary under this :Act."
The Department is now faced with a dilemma in implemrenting Public Law
88-545. The act sets a minimum value but no maximum value of the lands which
may be offered in satisfaction of the scrip. Preliminary appraisals of lands
patented for Valentine scrip. indicate' a Tnintiun value- on the order of $1,250
per acre. We are concerned that this. figure may be substantially in excess of
what Congress was led to believe it would have been under the formula adopted.
During consideration of the bill we advised the Congress, upon the limited

information then available, that the value of lands patented'.in satisfaction of
the Valentine scrip was about $750 per acre.
The act is being interpreted, by scrip holders as-placing no upper limit on the
value of land. for which they may apply; One pending application covers land
having a fair market value of approximately $4,000 per acre. In viewl of the
legislative history of Public Law 88 545, ve have grave' doubts that the Congress contemplated or intended this result. We did not envision any such result.
One Valentine scrip holder testified before the House Public Lands Subcommittee
indicating payment-for Valentine scrip at about $500 per acre.
While we have hesitated heretofore to recommend a specific figure to the Congress, we now believe that a maximum value of $500 per acre, an amount equal
to that cited in testimony, would be equitable both to scrip holders and to the
Government.

*

*

111 Cong. Rec. 18030.

The pertinent provision of the proposed bill read:
(c) Adding thereto a new section reading as follows:,
"Sec. 7. Notwithstanding any provision of this Act to the contrary, no public
lands having a value in excess of $- per acre shall be patented under this Act
in satisfaction of any claim or holding recorded under the Act of August 5, 1955
(69 Stat. 534, 535), and no payment in cash made under this Act shall exceed
$
per acre for any such claim or holding."

-The Department's 'proposal wasintroduced as S. 2321, 89th Cong.,
and H.R. 10193, 89th Cong. At hearings held in August 1965-before
the proper subcommittees of the House and the Senate the'Department's viewpoint was emphasizd ,byits witnesses while other witnesses
opposed or accepted the concept of la maximur valueas a proper aspect of classification of land as suitable for satisfaction of scrip rights.
On September' 9, 1965,the Secreay of the Interior wrote to 'the
chairman of each of the congressional committeesas follows:
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DEAR MR. CHAIRMAN:

During the recent hearings on ii. i0i93, the question arose as to whataction
this Department would take to satisfy scrip claims i the act of August 31, 1964
(78 'Stat. 751), ws not amended.
i
In the event that Congress does not act on the proposed amendment currently
under consideration, we will proceed to carry out the-directives'of the 1964'act
and we will take prompt action on all pending scrip applications. We' intend
to offer scripholders lands ranging in value-from the' average fair market value
*as prescribed in section 3(a) 'of the 1964-act t approximately ten percent above
that average value. In this connection, we interpret section 3 (a) to mean that
the average fair market value will be based on conveyances from August 5, 1955
to August 31, 964 This course: of action is the same as: that indicated by then
Assistant Secretary Carver in his August 10, 1964 letter to you regarding H.R.
4149, 88th Congress.
'
Another question which arose at -the hearings dcealt with the Department's
interpretation of that portion of section 3 (a) of the 1964 act which directs' the
-Secretary to classify public lands "in sufficient quantity so as 'to provide each
holder of such claim with a reasonable' choice of public lands against which' to
'satisfy his claim." We believe that classification of approximately three times
the acreage of recorded claims or. 30,000 acres would satisfy' the directive to
provide a reasonable choice. Some lands would be classified in each of the public
land States with the majority of the land classified in those States in which
scrip-holders had indicated an interest.
We hope that these comments will assist the committee in its consideration
of H.R. 10193.

Sincerely
yoursE

/s/ SRTEWART
L. UDALL,

Secretary of the Interior.

The Under Secretary of the Interior appeared before the House subcommittee on February 10, 1966,to explain- the Department's position
that, while it desired a Congressional statement imposing a limitation
on the maximum value per acre of land to be patented in satisfaction
of scrip, it had also concluded that it had the authority to settle outstanding scrip on the samebasis under the 1964'act. In a letter to the Secretary dated March 21, 1966,the chairman of
the House Committee on Interior and Insular Af airs wrote :
DEAR MP. SECRETARY:

As you are aware, this Committee has considered extensively HR. 10193, a
proposal introduced as a result of a request from your Department to amend
the act of August 31, 1964 (78 Stat. 751), relating to the satisfaction of scrip
and similar rights. The act of August 31, 1964 (78 Stat. 751), was also introduced
at the request of your Department and, among other things, placed a minimum
value limitation on land which could be exchanged for scrip. The primary purpose of H.R. 10193 was to establish a maximum value limitation on land
exchanged for scrip which the act of August 31, 1964, failed to do.
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From testimony received by this committee, it now appears that the Department of the Interior is no longer of the opinion that enactment of H.R. 10193 is
necessary, but that an equitable administrative solution is possible along the
lines indicated ,in. your letter: of September 9, 1965, to this committee. Under
that proposal the Department would: (1) Classify approximately 30,000 acres
of land as available for selection in redemption of scrip ranging in value from
the average fair market value as prescribed in section 3(a) of the 1964 act to
approximately 10 percent above that average value and (2) the average fair
market value of lands to be made available under section 3 (a) would be based
on the conveyances made from August 5, 1955, to August 31, 1964. The legality
of this procedure was approved by the Acting Solicitor in, a memorandum of
February 10, 1966,,to the Under Secretary, a copy of which was furnished this
Committee.
In view of the opinion by your Department that an administrative solution
is feasible in connection with the satisfaction of scrip rights as expressed in H.R.
10193,this committee will: take no further action on this proposal.:
The Committee is deeply concerned over the moratorium and numerous delays

involved in the satisfaction of outstanding scrip rights and requests that it be
kept fully informed. as to your plans and progress in implementing the administrative procedures referred to herein. In the event new or amended Departmental
regulations or procedures are necessary, please advise this committee when they
will be available.
Sincerely,
/s/ WiYN

N. AsPINAn,
Chairman.

**.S
C.
*

Shortly thereafter the D'epartment published proposed amendments
to the pertinent regulation to implement its procedures for satisfaction
of scrip, 31 F.R. 6985,May 12, 1966, which were adopted with minor
amendments. Circular

No. 2210, August 24, 1966 (31 F.R. 11178).

In pertinent part the regulation, 43 CFR 2221.07 classification
provides:
*

.

.

(e) In satisfaction of applications filed on and after July 1, 1966, each claimant
is entitled to receive land in tracts having a value per acre no less than the
following:
* (1) For soldiers' additional homestead, Isaac Crow and Merritt W. Blair
claims, $250;
*

*

*

*

*

*I

*

(f) Hereafter, no tract of land will be classified as suitable for disposition in
satisfaction for claims if the value per acre of the tract exceeds the following:
(1) For soldiers' additional homestead, Isaac Crow and Merritt W. Blair

claims $275;

*

Thus, the Department after careful and extended examination of
the issue and after full consultation with the interested committees of
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the Congress has decided that it can legally, and as a matter of policy:
ought to, apply a maximum value factor in determining whether and
is to be classified as suitable for.satisfaction of scrip clairns. The values
set out in the regulation were determined in accordance with the terms
of section3(a) of the 1964act.2
-Mrs.Hamlin contends, however, that since her application was filed
sone two years before the act of A-igust 31,1964, was passed, it is not
governed by the statute.
It is well established that the mere pendeney of an application whose
allowance is discretionary with the.Secretary or where classification is
a prerequisite to its allowance, as here, does not endow te'applicant
with rights that. are imune to the terms of later statutory or regulatory'requiremDentsor conditionls.,Josh E. Hatch 55 I.D. 580 (1936);
Raymond

L. Gtriderson, 71 I.-D. 47.7, 480 (1964) ; Of. Harold Ladd

Pierceetal., 69I.D. 14(1962).
In accordance with this precept, the Ulder Secretary of the Interior
issued Instructions date February IT, 1966,to the Director, Bireau of
Land Managemep, on implementing the 1964 act, which directed that
any scrip applications filed for land which had not been classified
before August 31, 1964,as being suitable for disposition in satisfaction
of scrip would be subject to the value criteria now found in the regulation (upra).
.Accordingly, since the appellant has attempted to apply her soldiers'
additional rights to land, whose per acre value far exceeds that permitted by the pei'tilenregulation, it was subject to rejection and is
rejected for that reason.
Therefore, the decision of the Bureau of Land Management is
affiIrnedfor the reasons given herein.,
HRRY R. ANDERSON,

A ssistantSecretaryof the Interior.
2

Sec. 3(a) (78 Stat. 751) provides:
"Prior to January i, 1967, the Secretary shall classify, for conveyance and exchange for
each type of claim recorded under the act of August 5, 1955, public lands in sudticient
quantity so as to provide each holder of such a claim with a reasonable choice of public
lands against which to satisfy his claim. The public lands so classified shall be of a value
of not less than the average fair market value, determined by the Secretary as of the date
patent issued, of those public lands actually conveyed in exchange for each type of claim
since August 5, 1955.":
The Department has also determined,, as the correspondence quoted above states, that
the period used in arriving at the average fair market value is to begin on August 5, 1955,
and terminate on August 31, 19G4,the date of the act.
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PROCEDURES INVOLVED WITI SUBMISSION AND APPROVAL OR
DISAPPROVAL OF WATER QUALITY STANDARDS*

Water Pollution Control: Water Quality Standards: Generally
Water Quality Act, October 2, 1965, 79 Stat. 903, which amends the Federal
Water Pollution Control Act, July 9, 1956, 70 Stat. 498, as amended, 33
U.S.C. sec. 466 et seq., provides a first option to the States to establish water
quality standards prior to June 30, 1967.

Water Pollution Control: Water Quality Standards: Generally;
After June 30, 1967, the States and the Secretary have authority to initiate
action toward the establishment of water quality standards.

Water Pollution Control: Water Quality Standards: Generally
The Secretary, pursuant to section 10(c) (1) of the Federal Water Pollution
Control Act, as amended, 33 U.S.C. sec. 466g, has authority to determine that
a portion of water quality standards established by a State meets the criteria
of section 10(c) (3) of that Act, while determining the remainder of such

water quality standards fail to meet such criteria.

June 26, 1967
M-36720

TO: DIRECTOR, WATER QUALITY STANDARDS STAFF
OFFICE OF PROGRAM PLANS AND DEVELOPMENT FEDERAL WATER POLLUTION CONTROLADMINISTRATION.
SUBJECT: PROCEDURES INVOLVED WITH SUBMISSION
AND APPROVAL OR DISAPPROVAL OF WATER QUALITY
STANDARDS.
Your memorandiun of May 2, 1967, requests our advice regarding
procedural details, concerning the adoption of water quality standards
by the respective States, the submission of the standards to the appropriate Federal officials, and related questions regarding the operation of section 10 of the Federal Water Pollution Control Act, as
amended (hereafter, "Federal Act".). Conforming to our earlier oral
advices, we shall answer the ten questions in your request seriatim following a brief discussion of the applicable sections of the Federal
Act.
SECTION 10(c) (1) of the Federal Act sets out the manner in
which water quality standards shall become the standards applicable
to such interstate waters or portions thereof," if the criteria and plan
of implementation and enforcement thereof are adopted by the respective States "in accordance with the letter of intent" referred to
therein, and if the Secretary determines that such State criteria and
plan are consistent with paragraph (3) of subsection (c).
SECTION 10(c) (2) provides the manner in which the Secretary
may prepare regulations setting forth standards of water quality, and
*Not in Chronological Order.
25-978-55---l

74 I.D. No. 12
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promulgate them, if a State does not establish water quality standards pursuant to section 10(c) (1) of the Federal Act, or if the
Secretary determines that the adopted State standards are not consistent with paragraph (3) of subsection (c), section 10. Under Question 6 we discuss the Secretary's approval under section 10(c) (2) of
standards found by him to be consistent with section 10 (c) (3), submitted by States after June 30, 1967.
The cited three subsections of. the Federal Act are important for
what they do not says as well as what they do say, and we quote them
here for your convenience:
Sec. 10(c) (1) If the Governor of a State or a State water pollution control
agency files, within one year after the date of enactment of this subsection,' a
letter of intent that such State, after public hearings, will before June 30, 1967,
adopt (A) water quality criteria applicable to interstate waters or portions
thereof within such State, and () a plan for the implementation and enforcement of the water quality criteria adopted, and if such criteria and plan are
established in accordance with the letter of intent, and if the Secretary deter-

mines that such State criteria and plan are consistent with paragraph (3) of
this subsection,such State criteria and plan shall thereafter be the water quality
standards applicable to such interstate waters or portions thereof.
(2) If a State does not (A) file a letter of intent or (B) establish water
quality standards in accordance with paragraph (1) of this subsection, or if the
Secretary or the Governor of any State affected by water quality standards
established pursuant to this subsection desires a revision in such standards, the
Secretary may, after reasonable notice and a conference of representatives of
appropriate Federal departments and agencies, interstate agencies, States, munici-

palities and industries involved, prepare regulations setting forth standards of
water quality to be applicable to interstate waters or portions thereof. If, within
six months from the date the Secretary publishes such regulations, the State

has not adopted water quality standards found by the Secretary to be consistent
with paragraph (3) of this subsection, orea petition for public hearing has not
been filed under paragraph (4) of this subsection, the Secretary shall promulgate
such standards.
(3), Standards of quality established pursuant to this subsection shall be such
as to protect the public health or welfare, enhance the quality of water and serve
the purposes of this Act. In establishing such standards the Secretary, the Hearing Board, or the appropriate State authority shall take into consideration their
use and value for public water supplies, propagation of fish and wildlife, recreational purposes, and agricultural, industrial, and other legitimate uses.

The plan of the Federal Act is such as to give the respective States
the first option for adopting standards, and upon their failure to do
so as prescribed in the act, or if a revision of the established standards is desired, the Secretary may undertake to have standards promulgated by following the procedures prescribed in section 10(c) (2)
and section 10(c) (4) of the Federal Act. With so much as an introduction, we pose your questions and our answers to them.
IThis subsection added by section 5(a), 79 Stat. 907, approved 10/2/65.
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1. Can either the Governor or the administrator of the appropriate
water pollution control agency submit officialwater quality standards
under the Federal Water Pollution Control Act, as amended?,
The Federal Act does not specify who shall "submit" the standards
adopted by the respective States, or to whom they shall be submitted.
Administratively, the State standards may be submitted either by the
Governor of the State or the designated official State agency to the
Secretary or to the Commissioner.
2. Does, it matter whether the standards are submitted directly to
Secretary Udall, Commissioner Quigley or to a.Federal Water Pollution Control Administration Regional Director?
This question has been answered under question,1 above.
3. What' are the. necessary ingredients of an officialsubmission?
Webelieve that the submission of standards by each State on or
before June 30 should include:
(a) The standards as adopted by the State. These would include a
catalog of the interstate (including coastal) waters of the. State, the
uses of the waters, the water quality criteria employed by the State in
the setting of standards, and the application of such criteria to the
specific waters and their uses. These must be described in sufficient
detail to allow the Secretary to ascertain whether the State standards
will be consistent with section 10(c) (3) of the Federal Act.
(b) The plan of implementation and enforcement. These should be
based on adequate legal authority under State law permitting the
State agency a clear course of effective State action to enforce the
adopted plans. The citation to this State law should be expressed as
part of the plan of enforcement.
(c) Supporting documentary materials. The formal resolution of
adoption by the appropriate State body and a statement by the State
agency that the standards were adoped before June 30, 1967, after
public hearings and in accord with the letter of intent. The statement
should indicate that a transcript of the hearings is available.
4. Should -the Secretary or Commissioner acknowledge the receipt
of standards soon'after they are submitted for review?
While this is normally a matter for administrative determination,
we believe the Commissioner should acknowledge the receipt of standards soon after they are submitted for review.
5. Do you see anything inappropriate in our transmitting critiques
of official standards to a State with our suggestions for modifications
through the Regional Office without acknowledging the Secretary's
participation? The reason for this procedure is to have the standards
written in a form that is as acceptable as possible to Commissioner'
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Quigley before he transmits them with his recommendations to the
Secretary.
The correction of minor and technical deficiencies, including such
things as misspelled words, improper punctuation, etc., as well as establishing a uniform format acceptable to the Commissioner, can be
accomplished by written exchangeswithout the necessity of any formal
procedures. This can be done either before or after June 30, 1967.
We do not view as inappropriate the informal advices being rendered
by Commissioner Quigley, before formal submission of the State's
standards as to whether he would recommend to the Secretary certain
elements within the standards either for approval or disapproval. It
should be made clear that these critiques are being made without the
Secretary's participation and are not to be taken as his expression on
the matter.
Following the formal submission of the State's standards, if the
standards are to be disapproved after June 30, 1967,in any substantive
regard, we believe that such disapproval should be by Secretarial action.. Such disapproval should be made by a Secretarial notice of disapproval, together with the reasons therefor, being forwarded to the
affected State and, if deemed administratively desirable, a detailed
critique may be included therewith. This notice of disapproval and
critique may be. such as to apply to all waters included in the submission or it may. be such as to apply to only some of the rivers or
bodies of waters, or portions of them, and as to some or all of the
parameters established for the waters.
Approval of a State's standards as submitted will be made pursuant
to section 10(c) by a notice of approval to the State, with a lear
statement of the standards, or portions of them, being so approved.
Approved standards and the plan of implementation and enforcement
will thereupon become the standards applicable to the interstate waters
or portions thereof. It is evident that a State may have approved
"standards" and nonapproved "standards" at the same time, even on
the same river basin, as you find certain parameters may be,consistent
with section 10(c) (3) while other parameters are not.
6. May water quality standards for interstate waters or portions
thereof adopted by a State after June 30, 1967, be accepted by the
Secretary as the Federal standards applicable to such waters provided
he determines that such standards are consistent with section 10(c) (3)
of the Federal Water Pollution Act?
In our opinion, legal authority may reasonably be found in sections
10(c) (1) and 10(c) (2) of the Federal Act, pursuant to which the
Secretary may accept water quality standards which are adopted by a
State after June 30, 1967, and if the Secretary determines that such
standards are consistent with section 10(c) (3) of the Federal Act,
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those standards shall thereafter be the standards applicable to the
waters for which established pursuant to the Federal Act.
As we understand sections 10(c) (1) and 10(c) (2) of the Federal
Act, a schemeis provided whereby the water pollution control agencies
of the States and the Federal Government are to contribute cooperatively to the fullest extent practicable in the creation of water quality
standards which Imeetthe criteria in section 10(c) (3) of the Federal
Act, and which tend to accomplish the purposes of the act.
Pursuant to the statutory scheme, we look initially to the States for
the establishment of water quality standards. Section 10(c) (1) provides for the establishment of such standards by States in accordance
with the legal authority of such States. If States adopt standards. prior
to June 30, 1967, which the Secretary of the Interior determines are
consistent with the criteria of section 10(c) (3) of the Federal Act,
such standards are thereafter Federal standards applicable to waters
for which established, and such standards may be enforced by Federal
as well as State authority.
Section 10(c) (2) of the Federal Act provides the mechanism
whereby the Federal Government, in the event of State failure or
default, may establish water quality standards through the process.
of a conference followed by publication of and ultimately promulgatioll of water quality standards. The question then presented is
whether the conference-publication technique is.the 'only avenue available for establishing Federal standards under section 10(c) (2) of the
Federal Act. If a State has failed- to establish standards for its interstate waters or portions thereof prior to June 30, 1967, is a "10(c)'
(2) conference" necessary if standards are to be established under the
Federal Act for such waters?
It is our opinion that section 10(c) (2) can reasonably be construed
to provide an alternate device for the establishment of standards as
follows. The last sentence of section 10(c) (2) provides:
*8
*~If, within six months from the date the Secretary publishes-such regulations, the State has not adopted water quality standards found by.the Secretary
to be consistent with paragraph (3) of this subsection, or a petition fr public
hearing has not been filed under paragraph (4) of this subsection, the' Secre-

tary shallpromulgatesuchstandards.

It is clear that by this language Congress contemplated that the
States would conitinue to establish standards after June 30, 1967, and
it must the b determined whether the standard setting by the States
pursuant to thisiast sentence of section 10(c) (2) is limited only to the
six month§ following a 10(c) (2) publication. In our opinion, the time
factor of six months after publication can reasonably be identified as
a termination date of the Secretary's authority to accept as Federal
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standards those which have been established by a State. The time when
the Secretary's authority to accept State standards begins is not specified in section 10(c) (2). Such authority may be understood to have
continued from its commencement in section 10(c) (1).
Under this view of sections 10(c) (1) and 10(c) (2), the States have
exclusive authority to establish water quality standards until June 30,
1967.After that date and until six months following a 101(c)(2) Secretarial publication, the States and the Federal Government have concurrent authority to establish water quality standards. And six months
after a 10(c) (2) publication, the Federal Government has exclusive
authority to establish water quality standards. We think this is the
statutory scheme of Federal-State cooperation which Congress intended and under which States will gain the maximum opportunity
to establish their own water quality standards; the grant of maximum opportunity to the States is consistent with the declaration of
policy in the Federal Act. Only when a State has failed to avail itself
of its full opportunity is the Secretary called upon to initiate conference procedures to establish water quality standards. Under the
foregoing view the Secretary is saved from the obligation of initiating
numerous standard-setting conferences in those instances where a
State is prepared to revise its water quality standards to meet any
added specifications or changes the Secretary may ask. This approach
will obviate an otherwise duplicative administrative procedure which
might very well frustrate and thwart the purposes of the Water
Quality Act of 1965.
There is the possibility that this interpretation of the statutory plan
may not meet with a court's favor, and that the tribunal will view
sections 10(c) (1) and 10(c) (2) contrary to the interpretation expressed above. In determining whether water quality standards have
been established validly pursuant to the Federal Act, a court might
adopt the more restrictive view that section 10(c) (2) of the Federal
Act authorizes but one procedural route for establishing Federal standards, i.e., the conference, publication, promulgation technique.
However, bearing in mind the purposes of the Federal Act, the administrative realities of its administration, and the weight which
-courts are obliged to give to a reasonable interpretation of a statute
by the officersor agencies charged with the administration of an act.
-onbalance we are able to conclude that sections 10(c) (1) and 10 (c) (2)

may validly be interpreted to allow continued State-Federal negotiation following June 30 of this year, so that the States may adopt additions and modifications of their standards after June 30, 1967, and the
State standards thus modified may continue to be accepted by the Secretary without the necessity of the conference, publication and promnulgation set out in section 10 (c) (2).
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7. Can the Secretary approve a portion of a specific stream standard (e.g. the criteria) while rejecting another portion (e.g. the implementation plan) ? Also, in a related question, can he approve standards from certain interstate waters within a State while disapproving others from the same State ?
Section 10(c) (1) of the Federal Act does not direct the Secretary to
approve or disapprove the State standards n toto. In the interest of
efficiency, fairness, and going forward with as much of the State's
work as possible, the Secretary should be particularly selective in
his approval or disapproval of specific portions of the States' submitted standards.
* Where, however, an integral part of the entire standards submission is lacking e.g., should there be no plan of implementation at all,
or should the plan be entirely deficient-you would have no approvable
"standards" as that word is used in section 10(c) (1) of the Federal
Act.
As a matter of statutory law interpretation, the Federal Act should
be read to carry out the intent of Congress in a reasonable and efficient
manner. It should not be construed to require duplicative or needless
acts to be performed; it should not be administered to cause doubt or
misunderstanding as to the portions of submitted State standards to
which the Secretary has no objection.
8. How uniform do standards have to be from contiguous States
for shared waters (e.g. boundary rivers) ?
Although Congress has directed only that the Secretary determine
that the State criteria are to be consistent with section 10(c) (3), there
are a number of indications in the Federal Act that the standards,
where feasible, shall be compatible, on an interstate or contiguous
State basis. The first sentence of section 10(c) (3) says that the standards of quality that will be established shall * * * serve the purposes
of this act. Section 3(a) of the act says that the Secretary shall, in
cooperation with other Federal agencies, with State water pollution
control agencies and interstate agencies, and with the municipalities
and industries involved, prepare and develop co'nprlehenisve programs for eliminating or reducing pollution of interstate waters and
tributaries thereof. Section 3(a), in authorizing comprehensive programs for water pollution control, does so in terms of river basin pollution control plans, and as such encourages a regional rather than local
approach. In addition, under section 4(a) the Secretary is directed
to encourage cooperative activities by the States, uniform state laws
relating to the prevention and control of water pollution, and the
development of compacts between States for similar purposes. In our
opinion, these sections of the law, as well as the practicality of describ-

416

DECISIONS

OF THE

DEPARTMENT

OF THE INTERIOR

74 I.D.

ing waters which are essentially the same in a consistent manner, support the interpretation that the act is one by which Congress intended
compatibility and consistency to be the rule as to streams and waters
which are interstate boundary waters.
9. Legally, what procedures does the Secretary have to follow in
responding to a State? For example, does he have to respond directly
to the Governor?
There is no legal requirement with regard to responses by the Secretary to a State, and the normal Departmental procedures vould
apply.
10. Does a version of the standards have to be printed in the Federal Register or some other Government document? If so, can this be a
condensed version? After all useful negotiation is ended, we have been
thinking, of summarizing the standards in chart form for ease of review by the Commissioner and the Secretary. This chart summary
could be part of the Federal Register submission.
Your plan is to publish a version of each State's standards when
in substantially final and acceptable form. Regardless of the legal
requirements pertaining to the question, publication of the standards
in a uniform textual arrangement in the Federal Register would be a
convenience for all concerned, at all levels of endeavor and interest.
Section 10(c) (1) does not by its terms require State standards approved by the Secretary to be promulgated as regulations; Section
10(c) (2) requires the Secretary "to prepare regulations" where he
desires a revision of a State's standards, or apparently, where he
determines that the State criteria and plan are not consistent with
section 10(c) (3). Therefore, you do have section 10(c) (2). publishing
requirements in addition to those described immediately below.
Legal requirements for publishing certain materials in the Federal
Register are specified in 80 Stat. 250 known as the "Public Informnationi Act," as well as, for your specific purposes, section 10(c) (2) of

the Federal Act. Public Information Act, dated July 4, 1966provides:
See. 3(a): Publication in the Federal Register-Every
agency shall-separately
state and currently publish in the Federal Register for the guidance of the
public * * (D) substantive rules of general applicability adopted as authorized by law, and statements of general policy or interpretations of general
applicability formulated and adopted by the agency; and (E) every amendment,
revision, or repeal of the foregoing. Except to the extent that a person has
actual and timely notice of the tens thereof, no person shall in any manner
be required to resort to, or be adversely affected by any matter required to be
published in the Federal Register and not so published. For purposes of this
subsection, matter which is reasonably available.to the class of persons affected
thereby shall be deemed published in the Federal Register when incorporated by
reference therein with the approval of the Director of the Federal Register.

We believe that your plan to publish uniform condensations of the
accepted standards will meet the requirements of this law in part
only. You should include as part of each publication a "catch-all"
statement to incorporate by reference the complete version of the
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standards, telling the public that they can be reviewed at the officesof
the respective State water pollution control agency and the Regional
Office of the F.W.P.C.A., as well as the Washington office of the
F.W.P.C.A. In the interest of certain economies in publishing, the
Director of the Federal Register should be pleased to approve your
incorporation by reference.
If further assistance is required regarding these matters, please
do not hesitate to call upon us.
THEODORE R.l ROGOWSI,

:

Assistant Solicitor.
J. M. JONES LUMBIER COMPANY

A-30761

ET AL.

Decided December 28, 1967X

Accretion-Public

Lands: Riparian Rights-Surveys

of Public Lands:

Generally
Where an island which was once public land owned by the' United States is
gradually eroded away in its entirety by the force of the river in which it
lay and then fast land is formed on the site formerly occupied by the island
by the process of accretion to a bank of the river which is privately owned,
the United States can not assert title to such land as public land.
APPEAL FROM THE BUREAU OF IAND MAXAGEMENT

The J. l. Jones Lumber Company and the Estate of R. Lee Parker,
Jr., have appealed to the Secretary of the Interior from a letter
decision by the Chief, Division of Engineering, Bureau of Land Management, dated November 14, 1966, stating that their protest against
a resurvey and extension survey by the Bureau of section 30, T.; 14 N.,
R. 1 E., Washington Meridian, Mississippi, had been dismissed upon
acceptance of the plat of survey for the Director, Bureau of Land
Management, on AuglLust
24, 1966. The decision further stated that, if
no appeal to the Secretary were filed within 30 days, the plat would be
officially filed and become the official. record of survey.

The survey was authorized under special instructions, dated June
13, 1963, for the dependent resurvey and extension survey of Middle
Palmyra Island, which comprises section 30, T. 14 N., R. 1 E., Washington Meridian. The appellants contend that the lands within the
resurvey and extension survey are not Federally owned public lands,
which there is authority to resurvey,' but, instead, that the disputed
'The purpose of a resurvey is to identify and segregate the public lands of the United
States. It entails an investigation into factual matters and legal interpretations to determine whether the United States may properly claim land as public land and establish and
re-establish boundaries. Approval of the survey and the official filing of the plat constitute
an administrative determination that the lands so surveyed are public lands. See Burt A.
Wackerli et al., 73 I.D. 20, 286 (1966); cf. Lane v. Darlington, 249 U.S. 331 (1919). Such
a determination, of course, does not have the effect of quieting title as does a proper court
proceeding, and a resurvey cannot have the effect of divesting title from persons in whom
title vested in accordance with an earlier survey. Lane v. Darlington, spra; Kean v. Calumiet Canal aend Iprovement
Co., 190 U.S. 452, 461 (1903).
287-973-68
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lands belong to them as accretions to lands shown on the original
survey plat as uplands riparian to the Mississippi River.
Township 14 N., R. 1 E., Washington Meridian, Mississippi, was
surveyed in 1830-31, with the survey plat approved in 1834.2This plat
shows an area, which is described in subsequent plats, maps and charts
as Davis Island, bounded on the north, west and south by the Mississippi River in a large horseshoe-shaped bend. Within the river channel are meandered three islands, with the two larger islands being
subdivided into sections and the smaller island simply identified as
section 30. In later plats and other documents these islands are identified as Upper Palmyra Island, a large island lying in the northeastern portion of the river bend; Lower Palmyra Island (also listed
as Hurricane Island on some of the documents in the record), a
slightly smaller island lying in the westernmost part of the river bend
opposite the southern half of Davis Island; and Middle Palmyra
Island, a small island lying between these two islands in the northwestern portion of the river bend. Middle Palmyra Island is shown
on the plat as lying opposite areas of Davis Island designated as sections 9 and 10, with a tie to the meander corner on the east bank of
the river between sections 9 and 10. The 1834 plat showed the acreage
for sections 9 and 10 as 231.67 and 124.30 acres, respectively, and the

acreage of Middle Palmyra Island (sec. 30) as 69.92 acres.
There has been considerable movement of the Mississippi River
in this area during the past century and a half. Some of the changes
have resulted in gradual shifts of the river's course from year to
year, whereas other changes have resulted in a sudden change of the
river's main channel to a new bed. Such an avulsive action in 1867
changed the main channel of the river to what is known as the Davis
cut-off, which cut across the neck of the bend and caused the encirclement of the area known thereafter as Davis Island. Later changes
sent the main flow of the river back around the Davis Island bend
(also known as Hurricane Bend). However, at the time of the resurvey, and as far as we know now, the present main flow of the
Mississippi River is east and south of the Davis Island area. The
remainder of what was the river bend is now known as Palmyra Lake,
a body of water much narrower than the former river channel. The
medial line of this water way forms the boundary between the States
of Louisiana and Mississippi, it having been established as such at
the time of the Davis cut-off.
There is now land in the area shown on the 1834 survey plat as a
river channel separating Middle Palmyra Island from the western
shore of the mainland of Davis Island. There no longer, appears an
2 There was also an earlier survey of that township which it is unnecessary to discuss.
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island formation. This land area extends over the geographical area of
Middle Palmyra Island as.shown on the 1834plat and continues westward beyond the island a considerable distance to the present water
line of Palmyra Lake.
The land status records of this Department show that section 30,
Middle Palmyra Island, has never been patented or title to it otherwise
relinquished by the United States, but that it was withdrawn by Public
Land Order No. 2709, June 20, 1962,'for the Davis Island National
Wildlife Refuge.' The resurvey was ordered upon' the request of the
Bureau of Sport Fisheries and Wildlife to determine the public lands
in the refuge. Sections 9 and 10 shown on the 1834 plat as uplands on
Davis Island opposite Middle Paimyra Island have been patented by
the United States.4
j
The dependent resurvey and extension survey was conducted from
June 24, 1963,to July 6, 1965, and the plat of this survey was accepted
for the Director on August 24, 1966.The field notes of this resurvey indicate that subsequent to the survey conducted in 1830,Middle Palmyra
Island was washed away and ceased to exist as an island in place, that
thereafter gradual accretions to sections 9 and 10 extending westward
occupied the geographic position of the island and extended beyond
to the present southeast bank of Palmyra Lake, and that title to the
surveyed island as public land was reinstated upon its reappearance.
The field notes and the plat show that the original meander line along
the side of the island opposite sections 9 and 10 was reestablished
as a fixed and limiting boundary separating the public land of the reestablished island from the lands accreted to patented sections 9 and
10. After establishing northern and southern meander points for the
island's record position, the survey was extended to include the area
accreted to the west of the island from lines normal to the present bank
of Palmyra Lake. The total acreage for the resurveyed and extended
area is given as 399.77 acres. All of this area is claimed by the appellants as lands accreted to' sections 9 and 10 and other adjoining sections.
There is no disagreement as to the essential facts in this case, i.e.,
that Middle Palmyra Island. had gradually eroded away sometime
prior to 1862, and that land had accreted to the uplands on the east
bank of the river extending westward to and over the record position
of the island and beyond westerly to the present bajik of Palmyra
Lake. The difference between the Bureau's position and that of the
appellants has been in interpreting the law applicable to this factual
- The:status records also show that an oil and gas lease, Bureau of Land Management
046411, for section 30 was issued effective May 1, 1958, and extended to April 30, 1968.
4 The records show a patent for section 9, dated September 4, 1824, and a patent dated
June 28, 1831, for section 10.
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situation. In reaching the legal conclusion that upon formation of
the new land within the area of the original survey of Middle Palmyra
Island, title to the land belonged to the United States, the Chief, Div-isionof Engineering, in his letter of February 18, 1965,to appellants,
relied on an opinion, dated February 4, 1965,by the Associate Solicitor
for Public Lands. This opinion based its conclusion on cases discussing
the so-called rule of "submergence and reappearance of land" to the
effect that where land. once riparian has been completely eroded away
but by subsequent action of the river it is restored or reappears by
accretion or reliction, title of the former owner reattaches to the land
thus reappearing, citing 'owldet al. v. Kelly and Blaneensuip, 54 I.D.
455 (1934) ; lerron v. Choctaw and Chieleasaw Nations, 228 F. 2d 830

(10th Cir. 1956); Elliot v. Atlantic City, 149 Fed. 849, 853 (C.C. D.
N.J. 1907); Stoekley v. Cissna, 119 Fed. 812, 831 (6th Cir. 1902);
Widdico'mnbe v. Rosemiller,
1902).

118 Fed. 295, 299-300 (C.C. W.D. Mo.

In their appeal appellants dispute this legal conclusion. Briefly,
their contentions may be summarized as follows: First, they contend
that the survey is contrary to the facts which show that the island was
completely eroded away and the land extending over the former boundaries formed as accretions from the mainland. Second, they contend
that the survey is contrary to the law for several reasons. They suggest, first of all, that the doctrine of reappearance of submerged land is
not applicable here because under the old common law ruling as discussed by the Supreme Court in Arkansas v. Tennessee, 246 U.S. 158,
174 (1918), there must be reasonable marks to continue notice of the
lands or if the marks be removed land must be identifiable. They
contend that neither of these criteria is applicable here since the island
completely disappeared by erosion and it is not capable of identification as the character of the land has been changed from an island formation to land accreted to the upland. Appellants also contend that
State law controls here rather than Federal law in determining the
title to lands lost by erosion and title to accretions. They- assert that
-the "law of accretions" governs here to the effect that riparijan owners
lose land by erosion and gain title to land by accretion and that this
rule is followed without dissent in this country. They state that it is
the law of the State of Mississippi that the title to the bed of the Mississippi River belongs to the riparian proprietor to the thread of the
stream unless restricted by the grant, and that the riparian proprietor
is entitled to the accretions of his riparian lands. Appel]ants also suggest that the court cases cited by the Bureau, mentioned above, are
distinguishable and involve the application of the doctrine of submergence and reappearance of land where there is avulsive action of the
waters, rather than erosion and accretion, as is the case here, and that
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they also involved jurisdictions which hold that private ownership of
lands extends only to the high water mark, or to the ordinary high
water mark, or to the space between the high water and low water
marks, or to the space between the ordinary high water. and low water
marks, and not to the thread (or thalweg or center) of the navigable
river.
Finally, appellants contend that, even if the survey is not contrary
to the facts and law, it is in error in that it encroaches upon the
riparian rights of the owners of sections 8, 9, 10 and 11 of T. 14 N.,
R. 1 E. They request that this Department either withdraw the claim

to the land (i.e., the survey), or file a suit to have title to the land
judicially determined.
The real question posed by this appeal is whether or not the law
is so clear with respect to the facts of this case that the United States
should refrain from asserting any claim of title to the lands in dispute.
The position of the appellants basically is that the United States lost
title once the island was submerged and never regained title to any
land reappearing within the former boundaries of the island as such
land belongs to them as accretions to their lands. The position of the
Bureau is that the United States did regain title to the lands once they
reappeared..
As we have seen, the opinion on which the Chief, Division of
Engineering, relied described the situation of land Which has been
submerged and then restored as "reappearance" and apparently considered all situations in which lands reappear to be governed by the same
rules.
As we read the cases, we find that land can disappear and reappear
in a variety of factual situations with the consequences varying With
the facts.
The most ordinary situation is one in which land in a riparian lot
is partly eroded away and then restored by accretion but the accretion
does not extend beyond the former river bed. In another situation a
riparian lot is eroded completely away so that adjoining land once
remote from the water becomes riparian, and then by. accretion the
eroded lot is restored in whole or in part so that the adjoining land
is again remote. In a third variation accretion builds on a riparian
lot on one bank to such an extent that it reaches across the whole of
the former river bed and covers the position of land which was originally on the opposite bank but which has been washed away. And,
finally, for our purposes here an island may be eroded completely
away and then reappear in its former position.
The gen6rally stated and accepted rule governing the rights of
riparian owners to whose land accretion attaches is that the added
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land belongs to the riparian owner. Jeff ers v. East Omaha Land Co.,
134 U.S. 178 (1890). This rule applies to our first example.
In the second variation, in which the river erodes away a riparian
lot to such an extent that a remote lot becomes riparian and then
accretion builds up. from the formerly remote lot so that not only
is it restored to its former boundary but the eroded riparian lot is
also recreated in part, in whole, or even beyond its original riparian
boundary, the courts are divided as to whether the accretion belongs
to the owner of the remote lot in total or only to his original boundary
with the rest going to the original riparian owner. Compare Perry v.
Erling, 132 N.W. 2d 889 (!Sup. Ct. N.D. 1965) ; and Creeman v. Smith,
138 N.W. 2d 443.(Sup. Ct. N.D. 1965); with Cunningham v. Prevow,
192 S.W. 2d 338, 350 (Ct. App. Tenn. 1945). The Department has
held that in such circumstances the originally remote owner can acquire
title only up to the limits of his original surveyed boundaries. Towi
et al. v. Kelly and Blanksenshipspra.
:The third situation has been before the Department several times
in recent years. In each case it has been held that land formed by accretion to one bank of a river belongs to the owner of that bank even
though the accretion is so extensive that it covers an area which was
formerly fast land on the other side of the river but which was eroded
away. Edwin J. Keyser, 61 I.D. 327 (1954), and cases cited in footnote
1 of that decision; Henry E. Schemmenet al., A-29906 (February 20,
1964). As the Keyser case noted, all the courts which have dealt with
the problem have reached the same result. A recent case held that a
tract of land measuring several thousand feet added by accretion to
a lot on the north bank of the Colorado River belonged to the owner
of that lot even when the accretion came to occupy land in the same
physical location as land patented to another on the original south
bank of the river. Beaver v. United States, 350 F. 2d 4, 11 (9th Cir.
3965), cert. denied 383 U.S. 937 (1966).

In another recent case in which the movement of the Arkansas
River
to that of the Mississippi here, the north
bank of the river migrated southward from sections 17 and 18, T.
7 S., R. 4 W., Arkansas, to a position in sections 2, 3, 4, and

in T.

8 S., R.. 4 V., forming a huge bend. The river then cut across the
neck of the bend leaving an ox-bow lake on the periphery of the bend.
The area in dispute covered 800 acres formerly contained in sections
33, 34, and 35, T. 7. S., R. 4 W., and in sections 2, 3, and 4, T. 8 S., R.

4 W.-which had originally been on the'south bank of the river. The
accretion added some three miles to the lots riparian to the north
bank. The court found that the river migrated southward by the process of accretion and awarded the land in dispute to the plaintiff
whose claim was based on ownership of a portion of sections 7, 17,and
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S., R. 4 W. M]iatthewsv. 21c1ee, 358 F. 2d 516 (8th Cir.

1966).

Here again the court followed accretion into the physical site of
land on the opposite bank, and, despite the ease with which the former
land could be identified and its boundaries restored, it recognized the
right of a riparian owner to the accretions to his land, even to this
great extent.
There remains the problem of the disappearing and reappearing
island. While there do not appear to be any cases in which the facts
were so limited, there are dicta supporting the view that the original
owner regains title to a reappearing island if it reappears as an island
in its original location. Widdicombe v. Rosemiller, supra; St. Louis
v. Rut;l 138 U.S. 226, 249 (1891); Van Deventer v. Lott, 180 Fed.
378, 382 (2d Cir. 1910).

We are concerned, however, not with an island that arises anew
as an island, but a land mass that grows by. accretion from a bank
opposite the island until it covers the site the island formerly held
and substantially more. This is not a situation of simple accretion without an invasion of former fast land, nor is it the case of riparian land
being washed away and then reappearing on its own side of the river;
nor is it an island that is resurrected as an island. It is, in all pertinent
factors, a case of accretion to one bank extending across a river bed
until it covers land formerly within the physical location of land on
the opposite bank.
The only complicating, and to some extent confusing variation, is
that the physical site of the reappearing land was once an island
instead of the opposite bank. But there does not seem to. be any reason
why accretion invading the site of a former island should be governed
by a rule different from that applicable to the opposite bank of a river.
An island is governed by the same rules of accretion as land bounded
on one side only by water, that is, the boundaries are presumed to vary
with any gradual change in the line between land and water, "or,
as it is otherwise expressed, the owner of an island is entitled to land
added thereto by accretion to the same extent as the owner of land on
the bank or shore of the mainland." 3 Tiffany, Real Property, sec. 1228
(3d ed. 1939).

A striking example of the application of the regular rules of accretion to an island is found in Widdicombe v. Rosemiller, supra,
in which after discussing the law governing a reappearing island the
court found that the island had not been entirely washed away and
that a body of land from 15 to 20 acres formed the nucleus to which
there was built on by accretion not only an area equal to the original
surveyed area but, extending laterally beyond the survey lines a sub-
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stantially greater area (p. 301). The court awarded to the island the
land accreting to it to the west across a channel of some 200 yards
to the point where it met accretion from the mainland. It also held
that the island gained by accretion eastward, the direction of the major
accretion, all of a bend measuring one and a half miles that lay directly east of it. The island on survey contained 48.62 acres while
the bend formed by accretion covered 1100 acres, a substantial portion
of which went to the island.5
In a recent case a Federal district court applied the North Dakota
law to an identical factual situation and held that where an island
has been completely eroded and washed away and later land is formed
by accretion to riparian lots on the river bank to such an extent that
land appears again in the physical location formerly occupied by the
island the title to the land goes to the owner of the riparian lot and
not to the owner of the island. United States v. 2,134.46Acres of Land,
etc., 257 F. Supp. 723 (D.C. N.D. 1966).

If we treat the situation then as one in which accretion to one bank
of a river advances across the original river bed until land appears
within the physical site of land formerly on the opposite bank of the
river, we must conclude that the United States has no title to any of
the accretion based solely on its ownership of the former island.
The doctrine of reappearance is, we believe, not helpful here. In
a recent case, the Ninth Circuit dealt with the issue of accretion and
the doctrine of reappearance. Beaver v. United States, supra. The
facts show that the Colorado River, which in the area in question flows
generally from east to west, had in the course of some forty years
moved several thousand feet to the south so that a tract of land
formerly on the south shore of the river was now on the north. The
United States claimed this tract as accretion to land it owned which
was originally riparian land on the north shore. After holding that
the land was formed by accretion, the court held that the case was
governed by the ordinary rules of accretion and that the doctrine of
'gre-emergence" was not pertinent. The court said:
As an alternative theory of recovery, appellants raised a title claim under the
doctrine of re-emergence. That doctrine rests upon "easy identification" of
riparian land "lost" and "found" again by re-emergence from the stream bed.
These elements are not here present.
We agree with the government:
"That doctrine has been applied by some state courts as an exception to the
doctrine of accretion, but not in a factual situation such as is present in this
case. In order for the doctrine to be applied in those states that recognize it,
two things must occur: First, the water-course must move across and submerge

riparian land so that land formerly nonriparian is made riparian; then the
While there is no discussion of the point in the case, it seems as though the land accreting to the island and adjacent mainland must have extended to the eastward sufficiently to
invade the position of land formerly on the east bank of the river.
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watercourse must return to or near its original bed so that the riparian land
that had been submerged is uncovered, or re-emerges.
**

*

*

*

*:a

"The United States' land to which the tract has accreted was iparian originally and one of the reasons for the doctrine of accretion is to allow that land
to remain

riparian.

Philadelphia

Co. v. Stiuson,

223 U.S. 605, 624 [32 S.Ct. 340,

56 L.Ed. 570] (1912). Appellants here seek to apply the

re-emergence" doctrine

to render nonriparian land that was originally riparian. This is directly contrary
to the purposes of the exception.
*

*

*

*

*

*

"Stone v. HeFarlin,

249 F. 2d 54, 55-57 (C.A. 10, 1957), cert. den., 355 U.S.
* Anderson-Tully
Co. v. Tingle, 166 F. 2d
955 [78 S.Ct. 540, 2 L.E d. 2d 531]
224 (C.A. 5, 1948), cert. den., 335 U.S. 816 [69 S.Ct. 36, 93 L.Ed. 371], where the

court stated (pp. 228-29): 'Where a river is a boundary and there is no avulsion, a land-owner can never cross the river to claim an accretion on the other
side' " (Appeilee's Brief, pp. 15-17.). 350 F. 2d at 11.

There is nothing in the Mississippi cases indicating that the regular
rule of accretion would not apply to unusually large increments of
land to one bank of a river. In several cases the court apparently assumed the regular rule to be controlling although the accreted area
attained a depth of a mile. United States Gypsum Co. v. Reynolds,
18 So. 2d 448 (Sup.Ct. Miss. 1944); Sharp v. Learned, 14 So. 2d 218
(S.Ct. Miss. 1943).

So here we must conclude that the doctrine of "reappearance" or
"re-emergence" cannot apply to cut off the rights of a riparian owner
to accretion attaching to his land in favor of a riparian owner on an
opposite bank whether it be the land of the other shore or of an island.
Therefore, pursuant to the authority delegated to the Solicitor by the
Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348), it is
concluded that upon the basis of the facts presented in this appeal, the
United States has no basis for a claim to title to the land here in dispute,
the decision of November 14, 1966,is reversed, and the case is remanded
for further proceedings consistent herewith.
EDWARD WEINBERG,

Deputy Solicitor.
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oolite in sufficient quantities, the contractor was entitled to rely
upon the representations in the contract with respect to the presence of sufficient oolite materials. Upon excavation of borrow pits
designated by the Government when the contractor encountered
much harder rock that was difficult to excavate and crush, and
little if any oolite material, the condition so encountered was a
changed condition of the first category within the meaning of
Clause 4 of Standard Form 23A. The direction by the contracting
officer that the hard rock be utilized for constructing the road
was a constructive change and the contractor is entitled to an
equitable adjustment upon either theory, whether a changed condition was encountered or a constructive change was made
-__
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Changed Conditions-Continued
Page
4. Under a contract requiring inter aia, excavation in canyons in the
Rocky Mountain area of Western Colorado and installation of
steel siphon pipes and other structures for an irrigation canal
project, where the contract, the logs of borings and other Government data provided only general information concerning subsurface conditions that might be encountered, and then only as to
areas outside of and not as deep as the required excavations
in most of the canyon areas, the Board found that-such information could not reasonably have been viewed as representations
respecting the quantities or percentages of cobbles and boulders
that would be encountered in such excavations in the onsideration of a first category changed conditions claim. Where excavations were required for structures along the canal, the conditions
encountered did not differ significantly from those shown on the
applicable logs-______--___---- _____-- _-_-_______253
5. Where a construction contractor assigned several employees to make a
pre-bid site investigation that extended over several days, and
those employees in a careful examination of the project area
would have seen that there were many basalt cobbles and boulders
at numerous points on or near the canal alignment, the contractor
must be charged with the duty of obtaining rudimentary knowledge concerning the geologic origin of such cobbles and boulders
and how they came to be mixed in with nonbasaltic materials,
and about the proportions of cobbles and boulders that might be
encountered along the benches and in the canyons where work on
the canal was to proceed. The failure to secure information about
the origin of materials in certain of the canyons was held by the
Board not to be justified in the circumstances of the case; -hence,
there was a failure of proof of second category changed conditions.
Except for a portion of one siphon site, "unanticipated" (second
category) changed conditions were found not to have been encountered on the project because the percentages of cobbles and
boulders were not shown to have been unusually high, or materially different from those ordinarily found in the area in work of
the kind required under the contract, and because most of the
appellant's difficulties arose from its own inefficient or unskilled
construction

methods -_____

_

----

6. Under a contract modification agreement for equitable adjustment
purporting to settle and release claims presented by the contractor
as additional expenses of coping with conditions encountered in
constructing foundations of a building, an appeal based on the
allegation that the contractor is entitled to additional compensation, for the reason that the conditions so encountered were
alleged to be changed conditions, will be dismissed, since the
Board has no authority to reform a contract
__-_-___--Changes and Extras
l. Under a contract providing for estimated quantities and unit prices,
and stating that increases or decreases in such quantities are to
be paid for only at such unit prices, the contractor is entitled to
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Changes and Extras-Continued
an equitable adjustment for additional quantities performed pursuant to a change order necessitating the duplication of supplemental work that had been completed previously and was not
contemplated by the unit prices--_____-___________
:2. Where in a motion for reconsideration the appellant questions the
Board's finding that a substantial portion of a claim for rock
excavation represents work performed below subgrade for which
the contract provides no basis for reimbursement but fails to show
that the contracting officer or the Government engineering personnel concerned were involved in any way in the appellant's decision to proceed with the subgrade excavation, the Board's earlier
decision that the work so performed was voluntary and not of the
character for which the Government is liable is affirmed_------3. Under a tunnel construction contract that authorized the use of channel lagging between steel arches (to perform the necessary function of supporting the sides and roof of the tunnel), where a
change was ordered in the contractor's proposed conventional
method of attaching the channel steel lagging, which change
required the cutting of notches in the channels and reversing the
lagging so that the pieces of lagging were fitted (in part) between
the steel arches, resulting in a technical restriction of excavation and concrete "pay" lines, the equitable adjustment contemplated by the standard form of Changes Clause should not be
limited to the expense of cutting the notches but also should pro-

Page

28

106

vide reasonable settlement for costs that the contractor had included in its bid on the assumption that the conventional lagging
method and associated wider pay lines would be acceptable on the
project

…_--__-----_-------------------------------------152

4. Under a contract for the construction of a road requiring the use
of a soft type of rock known as oolite, to be obtained from adjacent borrow areas, and where no subsurface investigations
had been conducted by the Government to determine the availability of oolite in sufficient quantities, the contractor was entitled
to rely upon the representations in the contract with respect to
the presence of sufficient oolite materials. Upon excavation of
borrow pits designated by the Government when the contractor
encountered much harder rock that was difficult to excavate and
crush, and little if any oolite material, the condition so encountered was a changed condition of the first category within
the meaning of Clause 4 of Standard Form 23A. The direction
by the contracting officer that the hard rock be utilized for constructing the road was a constructive change and the contractor
is entitled to an equitable:adjustment upon either theory, whether
a changed condition was encountered or a constructive change
was made- ------------------------------------------------_
5. Directions by the contracting officer for the use of alternative construction practices or procedures that were specifically provided
for in the contract did not constitute a constructive change. At the
time the work was performed the contractor accepted such practices or procedures without contending that excess costs would
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be involved. The Board concluded that this indicated that utilization of the alternatives to meet conditions encountered on a
canal project more than fifteen miles in length over ridges,
benches, canyons and other varying features of the terrain was a
matter that had been expected by both parties, rather than work
of a different character than that required by the original terms
of the contract
------------------…_____
__
-----_
6. Under a contract for construction of a Visitor Center including a
Rotunda and office wing, containing a special clause for precedence of work on the Rotunda over the work in other areas "if at
all possible," but without otherwise requiring any order of
sequence of the work, where the work on the, Rotunda was delayed
during investigation of foundation conditions in the Rotunda
area, and where in the meantime the contractor was directed
to proceed. with work on the officewing but failed to do so until it
was able to commence work on the Rotunda, and after which time
the contractor worked concurrently in both areas, the actions of

Page

254

the parties and the interpretation of the contract as a whole do
not support a claim for additional compensation based on an alleged change in the sequence of the contractor's operations
…_-__-305
Drawings and Specifications
1. Under a contract for demolition of masonry, excavation, and building a structural shell at the base of the Statute of Liberty,
where the specifications contained a general requirement for
underpinning of existing structures; adjoining new work, and
where the contractor, from a site inspection and pre-bid discussions, was aware of the possibility that such underpinning-would
be required to support the foundation of a perimeter wall, the
depth of which was not shown in the drawings and was not
known by the Government, the contractor's claim that upon exca-

vation it found that underpinning was necessary and that the
expense of underpining such wall should be paid as a changed
condition is denied for lack of proof that the walls foundation
was unusually shallow or abnormally constructed…
___-:____2. A contractor is not entitled to an equitable adjustment under a claim
of extra work for installing concrete ballast pads on top of
underground tanks where the drawings clearly require such ballast pads to be included as part of the installation of the tanks,
and such ballast pads are not referred to in any other separate
pay item for concrete work, such as claimed by, the contractor
with respect to thrust blocks, anchor blocks, bearing pads and out-

fall pads… ________________-___-_---_---------------------3. Where delays occur in the performance of the contractor's work pendlng decisions by the Government on questions concerning drawings and specifications, due to alleged lack of Government supervision, or because of the actions of other contractors, an appeal
based on such claims will be dismissed as being outside the
Board's jurisdiction, in the absence of a contract provision of the
"pay for delay" type ____
287-97S-6& AL:
:
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Duration of Contract
1. Under a contract requiring construction at an early stage of soil
bearing footings for the walls of a structure, where a large part
of the work is suspended by the Government for more than five
months pending redesign of such footings due to unstable soil conditions, and the contractor is thereby prevented for an unreasonable period of time from performing a substantial portion of the

Page

work concurrently with its other operations under the contract
and where the Board concludes that the unreasonable portion of
such suspension had the effect of extending the period required
for completion of the contract for a period of nine weeks, the
contractor is entitled to an equitable adjustment pursuant to the
standard "Suspension of Work" clause…-----------________-_
Estimated Quantities
1. Under a contract providing for estimated quantities and unit prices,
and stating that increases or decreases in such quantities are to
be paid for only at such unit prices, the contractor is entitled to
an equitable adjustment for additional quantities performed pursuant to a change order necessitating the duplication of supplemental work that had been completed previously and was not contemplated by the unit prices…-------------------___-___-_______
General Rules of Construction
1. Under a contract for construction of a Visitor Center including a
Rotunda and office wing, containing a special clause for precedence of work on the Rotinda over the work in other areas "if at
all possible," but without otherwise requiring any order of sequence of the work, where the work on the Rotunda was delayed
during investigation of foundation conditions in the Rotunda
area, and where in the meantime the contractor was directed to
proceed with work on the office wing but failed to do so until it
was able to commence work on the Rotunda, and after which time
the contractor worked concurrently in both areas, the actions of

35

28

the parties and the interpretation of the contract as a whole do
not support a claim for additional compensation based on an alleged change in the sequence of the contractor's operations… __

305

Intent of Parties
1. Where a general release executed on settlement of amounts due under
a contract contains exceptions as to certain pending claims but
fails to reserve a claim previously made, because of alleged inadvertence on the part of the contractor, such omission precludes
consideration of the merits of the claim by the Board and requires its dismissal as being outside of the Board's jurisdiction__
Modification of Contracts
1. Under a contract modification agreement for equitable adjustment
purporting to settle and release claims presented by the contractor as additional expenses of coping with conditions encountered
in constructing foundations of a building, an appeal based on the
allegation that 'the contractor is entitled to additional compensation, for the reason that the conditions so encountered were alleged to be changed conditions, will be dismissed, since the Board
has no authority to reform a contract-_____-______-____-____
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1. Under a contract providing for extra compensation for excavation of
rock, which contained definitions of solid rock, ledges, and boulders, where the contractor encointered'a changed condition consisting of many boulders of sizes exceeding those represented by
the contract, the contractor is not entitled to an equitable adjustment on the basis that such boulders constituted solid rock, in
the absence of timely notice to the contracting officer of the condition so that appropriate corrective measures could be considered; and in absence of a preponderance of evidence supporting the contractor's claim, the equitable adjustment allowed by
the contracting officer's findings with respect to the volumes of
boulders excavated will be affirmed and the appeal denied_-----2. A claim for additional compensation based on alleged unreasonable
delay by the Government in issuing a notice to proceed will be dismissed as being outside the jurisdiction of the Board __-_-_-___
…

86

305

Payments
1. Under a contract for clearing logs and other debris from a creek,
where the contractor was permitted to remove merchantable logs
so cleared and to dispose of them for its own account, in lien of
burning as required by the contract, and where in addition the
contractor cut and removed other merchantable standing or fallen
trees outside of the wtork area, the Government was entitled by

virtue of the contract provisions concerning the contractor's responsibility for property to deduct as a 'set-off from contract payments due to the contractor, treble damages pursuant to the: applicable statutes of the State of Oregon with respect to the value
of the illegally removed timber--__-___-_-______-__-_____-_

70

Third Persons
1. A motion by appellant for an order directing the Government to produce for inspection and copying, documents relating to the drafting, approval and promulgation of certain regulations will be
denied without prejudice to its later renewal where it appears

that the appellant has not taken advantage of inspection and
copying rights accorded by the Government bodies in possession
of such documents, in accordance with the regulations of those
agencies _--___ _-- --______ -------- _ _ --__
--_ --

157

DISPUTES AND REMEDIES

Generally
1. A motion by appellant for an order directing the Government to produce for inspection and copying, documents relating to the drafting, approval and promulgation of certain regulations will be

denied without prejudice to its later renewal where it appears
that the appellant has not taken advantage of inspection and
copying rights accorded by the Government bodies in possession
of such documents, in accordance with the regulations of those
agencies

…__--_____--_----_--____--__--_--__--157
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Burden of Proof
1. Under 'a contract for demolition of masonry, excavation, and building
a structural shell at the base of the Statue of Liberty, where the
specifications contaied a general requirement for underpinning
of existing structures adjoining new work, 'and where the contractor, from a site inspection 'and pre-bid discussions, was aware
of the possibility that such underpinning would be required to
support the foundation of a perimeter wall, the depth of which
was not shown in the drawings and was not known by the Government, the contractor's claim that upon excavation it found that
underpinning was necessary and that the expense of underpinning
such wall should be paid as a changed condition is denied for lack
of proof that the wall's foundation was unusually shallow or abnormally

constructed-8

_________

I ---

2. Under a contract. providing for extra compensation for excavation of
rock, which contained definitions of solid rock, ledges, and boulders, where the contractor encountered a changed condition con'sisting of many boulders of sizes exceeding those represented by
the contract, the contractor is not entitled to an equitable adjustment on the 'basisthat 'such boulders constituted solid rock, in the
absence of timely notice to the contracting officer of the condition
so that appropriate corrective measures could be considered; ;and
in absence of a preponderance of evidence supporting the contractor's claim, the equitable adjustment allowed by the contracting officer's findings with respect to the volumes of boulders excavated will be affirmed and the appeal denied-________3. Under a contract requiring inter alta, excavation in canyons in the
Rocky Mountain area of Western Colorado and installation of steel
siphon pipes and other structures for an irrigation canal project,
where the contract, the logs of borings and other Government data
provided only general information concerning subsurface conditions that might be encountered, and then only as to areas outside
of and'not as deep as the required excavations in most of the
canyon areas, the Board found that such information could not
reasonably have been viewed as representations respecting the
quantities or percentages of cobbles and boulders that would be
encountered in such excavations in the consideration of a first
category changed conditions claim. Where excavations were required for structures along the canal, the conditions encountered
did not differ significantly from those shown on the applicable
logs ----------------------

------------ ___ ___--

---__---__---__

4. Where a construction contractor assigned several employees to make
a pre-bid site investigation that extended over several days, and
those employees in a careful examination of the project area
would have seen that there were many basalt cobbles and boulders
at numerous points on or near the canal alignment, the contractor
must be charged with the duty of obtaining rudimentary knowledge
concerning the geologic origin of such cobbles and boulders and
how they came to be mixed in with nonbasaltic materials, and
about the proportions of cobbles and boulders that might be en-
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Page
Burden of Proof-Continued
countered along the benches and in the canyons where work on the
canal was to proceed. The failure to secure information about the
origin of materials in certain of the canyons was held by the Board
not to be justified in the circumstances of the case; hence, there
was a failure of proof of second category changed conditions.
Except for a portion of one siphon site, "unanticipated" (second
category) changed conditions were found not to have been encountered on the project because the percentages of cobbles and
boulders were not shown to have been unusually high, or materially
different from those ordinarily found in the area in work of the
kind required under the contract, and because most of the appellant's difficulties arose from its own inefficient or unskilled construction methods---__ _--_-___-_-__-____-_-__-___-253
DAMAGES

Xeasurement
1. Under a contract for clearing logs and other debris from a creek,
where the contractor was permitted to remove merchantable logs
so cleared and to dispose of them for its own account, in lieu of
burning as required by the contract, and where in addition the contractor cut and removed other merchantable standing or fallen
trees outside of the work area, the Government was entitled by
virtue of the contract provisions concerning the contractor's esponsibility for property to deduct as a setoff from contract payments due to the contractor, treble damages pursuant to the
applicable statutes of the State of Oregon with respect to the value
of the illegally removed timber…
____-_-__-__-______-_-__-

70

Equitable Adjustments
1. Under a contract providing for estimated quantities and unit prices,
and stating that increases or decreases in such quantities are to be
paid for only at such unit prices, the contractor is entitled to an

equitable adjustment for additional quantities performed pursuant to a change order necessitating the duplication of supplemental work that had been completed previously and was not
contemplated by the unit prices-________-____-__-__-__-_
2. Under a contract requiring construction at an early stage of soil
bearing footings for the walls of a structure, where a large part
of the work is suspended by the Government for more than five
months pending redesign of such footings due to unstable soil
conditions, and the contractor is thereby prevented for an unreasonable period of time from performing a substantial portion
of the work concurrently with its other operations under the
contract, and where the Board concludes that the unreasonable
portion of such suspension had the effect of extending the period
required for completion of the contract for a period of nine weeks,
the contractor is entitled to an equitable adjustment pursuant to
the standard "Suspension of Work" clause-8 ___-__-_-__-____
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Page
3. Under a contract providing for extra compensation for excavation of
rock, which contained definitions of solid rock, ledges, and bouliders, where the contractor encountered a changed condition consisting of many boulders of sizes exceeding those represented by
the contract, the contractor is not entitled to an equitable adjustment on the basis that such boulders constituted solid rock, in
the absence of timely notice to the contracting officer of the condition so that appropriate Corrective measures could be considered; and in absence of a preponderance of evidence 'supporting the contractor's claim, the equitable adjustment allowed by
the contracting officer's findings with respect to the volumes of
boulders excavated wil be affirmed and the appeal denied_-____
86
4. A contractor is not entitled to an equitable adjustment under a claim
of extra work for installing concrete ballast pads on top of underground tanks where the drawings clearly require such ballast pads
to be included as part of the installation of the tanks, and such

ballast pads are not referred to in any other separate pay item for
'concrete work, such as claimed by the contractor with respect to
thrust blocks, anchor blocks, bearing pads and outfall pads 5. Under a tunnel construction contract that authorized the ise of channel lagging between steel arches (to perform the necessary function of supporting the sides and roof of the tunnel), where a
change was ordered in the contractor's proposed conventional
method of attaching the channel steel lagging, which change equired the cutting of notehes in the channels and reversing the
lagging so that the pieces of lagging were fitted (in part) between the steel arches, resulting in a technical restriction of excavation and 'concrete "pay" lines, the equitable adjustment contemplated by the standard form of Changes Clause should not be
limited to the expense of cutting the notches but also should provide reasonable settlement for costs that 'the contractor had included in its bid on the assumption that the conventional lagging
-method and associated wider pay lines would be acceptable on
the

project…

___________-- ___________--

86

____-- ____---____-_---152

6. Under a contract for the construction of a road requiring the use
of a soft type of rock known as oolite, to be obtained from adjacent borrow areas, and where no subsurface investigations
had been conducted by the Government to determine the availability of oolite in sufficient quantities, the contractor was entitled
to rely upon the representations in the contralct with respect to
the presence of sufficient oolite materials. Upon excavation of
borrow pits designated by the Goverament when the contractor
encountered much harder rock that was difficlt to excavate and
crush, and little if any oolite material, the condition so encountered was a changed condition of the first category within
the meaning of Clause 4 of Standard Form 23A. The direction
by the contracting officer that the hard rock be utilized for eonstructing the road was a constructive change and the ontractor
is entitled to an equitable adjustment upon either theory, whether
a changed condition was encountered or a constructive change
was made -_________________--_______________--______________ 218
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Jurisdiction
1. An appellant's motion for reconsideration of a decision in which a
hearing was scheduled for the purpose of establishing whether the
board had jurisdiction over a claim for unnecessary acceleration
of construction costs is denied where it is found that a crucial allegation made by appellant is contradicted by information furnished to the contracting officer in support of the claim and that
the evidence to be developed at a hearing may resolve the apparent contradiction and the jurisdictional questions presented__
2. A government motion for reconsideration of a decision dismissing a
contractor's claim for loss of commercial business as sounding
in breach of contract is denied where the Government alleges that
the claim could have been stated in such terms as to be cognizable as a claim arising under the contract but the claim as
actually submitted is clearly not, in fact, cognizable thereunder,

15

and the Governmentfails to show that there are material facts
3.
4.

5.

6.

7.

In dispute which could confer jurisdiction or that scheduling a
hearing would otherwise serve any useful purpose -_-_-__-__
16
A claim first presented at the hearing of an appeal wNillbe dismissed
as being outside of the jurisdiction of the Board…______-_-_____- 28
Where a general release executed on settlement of amounts due
under a contract contains exceptions as to certain pending claims
but fails to reserve a claim previously made, because of alleged inadvertence on the part of the contractor, such omission precludes
consideration of the merits of the claim by the Board and requires
its dismissal as being outside of the Board's jurisdiction
…
…____
35
Under a contract for clearing logs and other debris from a creek,
where the contractor was permitted to remove merchantable logs
so cleared and to dispose of them for its own account, in lieu of
burning as required by the contract, and where in addition the
'contractor cut and removed other 'merchantable standing or fallen
trees outside of the work area, the Government was entitled by
virtue of the contract provisions concerning the contractor's
responsibility for property to deduct as a setoff from contract payments due to the contractor, treble damages pursuant to the applicable 'statutes of the State of Oregon with respect to the value
of the illegally removed timber.…
______________-__-______- 70
W1heredelays occur in the performiance of the contractors 'work pending decisions by the Government on questions concerning drawings and specifications, due to alleged lack of Government supervision, or because of the actions of other contractors, an appeal
based on such claims will 'be dismissed as being outside the Board's
jurisdiction, in the absence of a contract provision of the "pay
for delay" type
_
I------------------------------305
Under a contract modification agreement for equitable adjustment
purporting to settle and release claims presented by the contractor
as additional expenses of coping with conditions encountered in
constructing foundations of a building, an appeal based on the

allegation that the contractor is entitled to additional compensation, for the reason that the conditions so encountered were alleged
to be changed conditions, will be dismissed, since the Board has

no authority to reform a contract…

________-_-_-_____-_-305
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Jurisdiction-Continued
Page
8. A claim for additional compensation based on alleged unreasonable
delay by the Government in issuing a notice to proceed will be
dismissed as being outside the jurisdiction of the Board_--_____
305
9. A mistake-inibid claim previously ruled upon adversely by the Comptroller General was dismissed by the Board since, irrespective of
the legal theory relied upon (e.g., the Law of Restitution and particularly the theory of Unjust Enrichment), the Board is without jurisdiction in the matter…8--------------_________-___-___
306
Substantial Evidence
1. In cases involving a hearing the weight to be given to documents included in the appeal file on controverted issues is dependent upon
the nature of the evidence offered in support by the party concerned; hence, the Board will accord only limited weight to the
uncorroborated 'portion of an affidavit of a former officer of the appellant corporation who purports to have personal knowledge of
the facts pertaining to the issues in dispute, even though the appellant shows by uncontradicted testimony that the former officer
is no longer employed by the corporation and that his present

whereabouts are unknown-____

____-_-_-_-___

107

FORMATION AND VALIDITY

Authority to Make
1. An informal agreement between the contractor and a Government inspector in substance that excavation at three pond sites of all
boulders and other smaller material should be billed as one hundred percent solid rock, did not bind the Government because of
the inspector's lack of authority, and was properly rejected by the
contracting

officer--

__----

__-- __--______-

__- _______-___

SO-

Bid and Award
1. The failure of a high bidder at a sealed bid auction to submit with his
bid a statement of his citizenship and interests in other holdings
required by regulation and the invitation to bid may be waived
where the default has given him no advantage over the other
bidder -

_ ____----_--__--___--------___--__--_________-209

Governing Law
1. Under a contract for clearing logs and other debris from a creek.
where the contractor vas permitted to remove merchantable logs
so cleared and to dispose of them for its own account, in lieu of
burning as required by the contract, and where in addition
the contractor cut and removed other merchantable standing or
fallen trees outside of the work area, the Government was entitled by virtue of the contract provisions concerning the contractor's responsibility for property to deduct as a setoff from
contract payments due to the contractor, treble damages pusuant to the applicable statutes of the State of Oregon with respect
to the value of the illegally removed timber
…_
…
---------
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Implied and Constructive Contracts
1. Under a contract providing for estimated quantities and unit prices,
'and stating that increases or decreases in such quantities are to be
paid for only at such unit prices, the contractor is entitled to an

Page

equitable adjustment for additional quantities performed pursuant
to a change order necessitating the duplication of supplemental
work that had been completed previously and was not contemplated by the unit prices…
___-______-_- _______-___- 28
2. Under a contract for the construction of a road requiring the use of
a soft type of rock known as oolite, to be obtained from adjacent
borrow areas, and where no subsurface investigations had been
conducted by the Government to determine the availability of
oolite in sufficient quantities, the contractor was entitled to rely
upon the representations in the contract with respect to the
presence of sufficient oolite materials. Upon excavation of borrow
pits designated by the Government when the contractor encountered much harder rock that was difficult to excavate and
crush, and little if any oolite material, the condition so encountered was a changed condition of the first category within the
meaning of Clause 4 of Standard Form 23A. The direction by the
contracting officer that the hard rock be utilized for constructing
the road was a constructive change and the contractor is entitled
to an equitable adjustment upon either theory, whether a changed
condition was encountered or a constructive change was made--218
3. Directions by the contracting officer for the use of alternative construction practices or procedures that were specifically provided
for in the contract did not constitute a constructive change. At
the time the work was performed the contractor accepted such
practices or procedures without contending that excess costs would
be involved. The Board concluded that this indicated that utilization of the alternatives to meet conditions encountered on a canal
project more than fifteen miles in length over ridges, benches,
canyons and other varying features of the terrain was a matter
that had been expected by both parties, rather than work of a
different character than that required by the original terms of
the contract __
--------------------------------------_
254
Mistakes
1. Where a general release executed on settlement of amounts due under
a contract contains exceptions as to certain pending claims but
fails to reserve a claim previously made, because of alleged inadvertence on the part of the contractor, such omission precludes
consideration of the merits of the claim by the Board and requires
its dismissal as being outside of the Board's jurisdiction…_ _-_-_
2. A mistake-in-bid claim previously ruled upon adversely by the Comptroller General was dismissed by the Board since, irrespective
of the legal theory relied upon (e.g., the Law of Restitution and
particularly the theory of Unjust Enrichment), the Board is

35

without jurisdiction in the matter _-_____-_____8___________ 306
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Page

1. -There delays occur in the performance of the contractor's work pending decisions by the Government on questions concerning drawings and specifications, due to alleged lack of Government supervision, or because of the actions of other contractors, an appeal
based on such claims will be dismissed as being outside the Board's
jurisdiction, in the absence of a contract provision of the "pay for

delay"
type…

______________--_____
…305__-- ----

2. A claim for additional compensation based on alleged unreasonable
'delay by the Government in issuing a notice to proceed will be dismissed as being outside the jurisdiction of the Board
_-___-_-305
…
Inspection
1. An informal agreement between the contractor and a Government
inspector in substance that excavation at three pond sites of all
boulders and other smaller material should be billed as one hundred percent solid rock, did not bind the Government because of
the inspector's lack of authority, and was properly rejected by
the contracting officer-__
--------------------Release and Settlement
1. Where a general release executed on settlement of amounts due
under a contract contains exceptions as to certain pending claims
but fails to reserve a claim previously made, because of alleged
inadvertence on the part of the contractor, such omission precludes
consideration of the merits of the claim by the Board and requires
its dismissal as being outside of the Board's jurisdiction -__2. Under a contract modification agreement for equitable adjustment
purporting to settle and release claims presented by the contractor as additional expenses of coping with conditions encountered in constructing foundations of a building, an appeal
based on the allegation that the contractor is entitled to additional compensation, for the reason that the conditions so encountered were alleged to be changed conditions, will be dismissed, since the Board has no authority to reform a contract----

86

35

305

Suspension of Work

1. Under a contract requiring construction at an early stage of soil
bearing footings for the walls of a structure, where a large part
of the work is suspended by the Government for more than five
months pending redesign of such footings due to unstable soil
conditions, and the contractor is thereby prevented for an unreasonable period of time from, performing a substantial portion
of the work concurrently with its other operations under the
contract, and where the Board concludes that the unreasonable
portion of such suspension had the effect of extending the period
required for completion of the contract for a period of nine
weeks, the contractor is entitled to an equitable adjustment pursuant to the standard "Suspension of Work" clause
___-____-_
…
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2. Where delays occur in the performance of the contractor's work
pending decisions by the Government on questions concerning
drawings and specifications, due to alleged lack of Government
*supervision, or because of the actions of other contractors, an
appeal based on such claims will be dismissed as being outside
the Board's jurisdiction, in the absence of a contract provision of
the "pay for delay" type------------------__
------------305
DESERT LAND ENTRY
CULTIVATION AND RECLAMATION

1. Where in a reasonable farming operation conducted by a farmer
owning his own farm, crops would be grown on different areas
of the farm in two growing seasons, a desert land entryman
may use a two season cropping plan in computing the amount of
acreage that can be served by a given amount of water ____-___
…
2. It is questionable whether peak moisture requirements should be disregarded in determining the acreage in an entry that can be
irrigated from the source of water available
…__-_-_-_-_-_
3. Where an entryman plans a two season cropping operation in which
parts of his entry will lie idle part of each year, he is not entitled to an allowance for fallowing in the absence of proof that
fallowing is a normal practice for the type of crop plan that
he has--______

_

____-_______-___-___-__-__-

4. Final proof must be rejected as to an area of desert land entry which
can be irrigated, if at all, only by mobile pumping equipment not
on the entry at the expiration of its statutory life --… ___

1
1

1

1

DISTRIBUTIONSYSTEM

1. Final proof must be rejected as to an area of desert land entry which
oan be irrigated, if at all, only by mobile pumping equipment not
on the entry at the expiration of its statutory life
_-_-__FEDERAL

PROPERTY AND ADMINISTRATIVE

1

SERVICES ACT

1. Guam does not fall within the term "executive agency" as used in the
Federal Property and Administrative Services Act and the implementing Federal Procurement Regulations-_-_- __--- 365
GRAZING LEASES
PREFERENCE RIGHT APPLICANTS

1. An applicant for a renewal of a section 15 grazing lease may assert
a preference right under the exception clause of that section
based upon the ownership and control of cornering land even
though more than 90 days have elapsed since the land originally
became available for leasing, especially where he or his predecessors have asserted such a right from the time when section 15
leases first became available-____-- _-___-_-__-__-_-____
GRAZING PERMITS
GENERALLY

A1ND LICENSES

1. Where lands which become additionally available for disposition of
grazing privileges consist of isolated tracts of small carrying capacity, the limited grazing privileges will be disposed of on the

64
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basis of good range practice and past usage in accordance with a
provision of the Range Code rather than on a standard of customary use fixed by a State Director where application of the

standard is fruitless in view of use of the tracts under allegedly
invalid subleases or transfers -------------__--____--_

120

CANCELLATIONAND REDUCTIONS

1. On remand of a case involving the award of grazing privileges on an
annual basis, the applicant can introduce evidence to show that
the grazing capacity of the range has improved since the date of
the range survey on which the contested award was made; however, a reduction in grazing privileges based on a range survey
will not be changed unless the applicant can demonstrate why or
in what way the range survey was in error--______-______-_

120

RANGE SURVEYS

1. On remand of a case involving the award of grazing privileges on an
annual basis, the applicant can introduce evidence to show that
the grazing capacity of the range has improved since the date of
the range survey on which the contested award was made; however, a reduction in grazing privileges based on a range survey
will not be changed unless the applicant can demonstrate why or
in what way the range survey was in error… _-_-___-__-____-120
GUAM
GENERALLY

1. Guam does not fall within the term "executive agency" as used in the
Federal Property and Administrative Services Act and the implementing Federal Procurement Regulations_ ___-__-___-_-__-365
2. The Buy American Act does not apply to purchases by the Government of Guam for use on Guam-__-_________-________-____365
3. Suppliers on the Island of Guam are considered domestic sources of

supply under the Buy American Act, and Guam is not an area
"outside the United States" for the purpose of applying bid eval:uation standards under the Balance of Payment Program ---

365

[NDIANS
CARE OF CHILDREN

1. Where Indian court has properly terminated

the relationship

of

natural Indian parents to a child, Indian court standing in oco
parentis may submit child to the jurisdiction of the state courts to
secure his adoption, regardless that child is resident of an Indian
reservation --------__-----------------------------------

397

CIVIL JURISDICTION

1. Where Indian court has properly terminated the relationship of
natural Indian parents to a child, Indian court standing in loco
may submit child to the jurisdiction of the state courts
to secure his adoption, regardless that child is resident of an Indian reservation
__
---------------------------------parentis

397
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1. Where Indian court has properly terminated the relationship of nat-

ural Indian parents to a child, Indian court standing in loco
parentis may submit child to the jurisdiction of the state courts
to secure his adoption, regardless that child is resident of an
Indian reservation-______
-------------------------_

397

MINERAL LEASING ACT
GENERALLY

1. The withdrawal of land from only public land status, e.g., from entry,
location, selection, sale or other disposition does not toll the applicability of the mineral leasing laws. The withdrawal order
must express a clear intent to toll the applicability of the mineral
leasing laws--------------------------------------------------97
2. A partnership composed exclusively of United States citizens may hold
a lease or permit issued under the Mineral Leasing Act…_____-__ 165
MINERAL LEASING ACT FOR ACQUIRED LANDS
GENERALLY

1. The withdrawal of land from only public land status, e.g., from entry,
location, selection, sale or other disposition does not toll the applicability of the mineral leasing laws. The withdrawal order
must express a clear intent to, toll the applicability of the mineral
leasing laws--_--____--______________--_--_--_--____-___-_

97

MINES AND MINING

1. Lands which have been reserved from the public domain or acquired
by the United States are not subject to the mining laws, unless
opened by the statue, or a withdrawal order provides for the continued applicability of the mining laws, or a later withdrawal
order reinstates the applicability of the mining laws ____-_
-

97

MINING CLAIMS
GENERALLY

1. The Classification and Multiple Use Act of Sept. 19, 1964 (78 Stat.
986; 43 U.S.C. sees. 1411-18) authorizes, under certain circumstances, the segregation of public land from appropriation under
the general mining laws, but it does not provide authority to restrict or condition the mining activities authorized by the general
mining laws-----------------2. Where a mining claimant files a verified statement pursuant to a proceeding initiated by the Forest Service in accordance with section
5 of the Surface Resources Act and the Forest Service subsequently recommends the initiation of a contest proceeding under
the general mining laws to determine the validity of the claim

187

(rather than a proceeding under section 5(e) of the act to determine the Government's right to manage the surface resources),
since the responsibility for the administration of the use and occupancy of the national forests is vested in the Department of
Agriculture, this Department is without the authority to inquire

into the reasons or justifications for the initiation of such a proceeding and is without the authority to change, as a matter of its
own policy, the nature of the proceeding from the one recommended by the Forest Service--_______-___________-____-_____

245
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1. Although reports by Departmental personnel on their examinations of
mining claims are generally considered as confidential intradepartmental commuiications which are not to be made available
to mining claimants, disclosure of the factual information in such

reports will be permitted…

__--- ___-____-_________-__-161

2. Where the Government contests a mining claim, the burden of proof
is on the claimant to establish the validity of his claim ________
…

191

DETERMINATIONOF VALIDITY

1. No hearing is required to declare mining clainis void at initio where
the records of the Department show that at the time of location
of the laims the land was not open to such location…-------------142
2. Although the administration of the national forests is vested in the
Secretary of Agriculture, the Secretary of the Interior has the responsibility of determining the validity of mining claims in the
national forests and providing the administrative forum by which
that Department may determine its right to possession, control,
and administration of lands on which mining claims have been

located within a national forest…_-____-____-____-____-_____-245
3. Where it has been shown as to a number of mining claims located for
perlite, and for which applications for patents have been filed,
that the amoimt of the deposits on the claims is excessively
large in relation to the market that exists, only those claims can
be found valid which by reason of location and volume and quality
of deposits would make the most feasible mining operation and
have a reasonable prospect of success; the remaining claims must
be held invalid for lack of discovery--______-_____-_-_-______

292

DISCOVERY

1. To constitute a valid discovery on a mining claim there must be a
discovery on the claim of a mineral deposit that would warrant
a prudent man In the expenditure of his labor and means with a
reasonable prospect of success in developing a valuable mine in

the reasonably near future; this means that there must be a reasonable prospect that the mine can be operated to yield a profit--2. The requirement that a claimant must show that he can make a
profit from the operation of a mine does not mean either that a
profit must be proved as a certainty or that it must be established
as a present fact. The evidence need only support the conclusion
that a person of ordinary prudence would risk his labor and means
with a reasonable expectation of developing a valuable mine---3. If a mining claimant would establish that measures might be employed which would eliminate the necessity to pay freight to the
nearest markets, he must produce sufficient evidence of the feasibility and effect of such measures, and must show that the prudent
man would expend such additional labor and means as would
be reasonably required for their implementation- __- ___-_
4. Where a mining claini is based upon the existence of a mineral deposit
of low grade compared to other deposits which are being utilized
to produce the same mineral, the technology proposed for extracting the mineral has been applied only on a small seale in a laboratory on higher grade ores than exist in the claim, and the costs

191
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;of producing and marketing the mineral are indicated to be in
excess of the returns for the mineral, the claimant has not sustained the burden of proof necessary to validate the mining claim192
5. To satisfy the requirement for discovery on mining claims located
for perlite, it must be shown, in addition to the fact that there is:
a reasonable prospect that the perlite can be mined, transported
from the mine to the shipping point, screened and crushed and
sold at a price which would yield a profit, that there is an existing
demand for the crushed product and that a reasonably prudent
man would be justified in expending his time and effort in his
attempt to capture a share of the existing market -_ ___ 292
6. Where it has been shown as to a number of mining claims located
for perlite, and for which applications for patents have been
filed, that the amount of the deposits on the claims is excessively
large in relation to the market that exists, only those claims can
be found valid which by reason of location and volume and quality
of deposits would make the most feasible mining operation and
have a reasonable prospect of success; the remaining claims must
be held invalid for lack of discovery…
___-_-_____-_-292
7. A mineral showing which may lead a miner to stake a claim does
not necessarily constitute the discovery which is required by the
mining laws to validate a claim-_-_-_-__- ____-____
388
8. The rule of discovery followed by the Department is the test laid down
in Castle v. Womble, and the Department has not required that
a mining claimant show that he has found a mineral deposit
which can assuredly be mined at a profit--__-__-_-_______
388
9. Mining claims are properly held to be null and void where only insignificant values in copper, gold, silver, and molybdenum have been
found on the claims which would, at most, warrant only further
exploration in an attempt to find valuable mineralization -_-_-_
388
HEARINGS

1. No hearing is required to declare mining claims void a initio where
the records of the Department show that at the time of location
of the claims the land was not open to such location ______
-

142

LOCATION

1. The location of a valid mining claim vests in the locator a present
right of possession, and where, because land has been withdrawn
from such entry, a locator can obtain no present interest in the
land, a mining location on such land can be only a nullity -

142

PATENT

1. The Secretary of the Interior is not authorized to issue a patent to a
mining claim until he is satisfied that the requirements of the
law have been met -_------------------____
-- _--

192

SPECIAL ACTS

1. The Classification and Multiple Use Act of Sept. 19, 1964 (78 Stat. 986;
43 U.S.C. secs. 1411-18) authorizes, under certain circumstances,
the segregation of public land from appropriation under the general mining laws, but it does not provide authority to restrict or
condition the mining activities authorized by the general min-

ing laws

_____ -- _ --_

-- …
- -- - -- _--

- -- - -- -
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1. Mining claims located on land withdrawn from such entry are null
and void ab miftio and will not be validated by the modification or
revocation of the order of withdrawal to open the land thereafter
to mineral entry-________________--________-____-____ 141
2. Mining claims are properly declared to be null and void ab itio
where they were located on lands withdrawn for reclamation purposes; the withdrawal cannot be deemed to have expired merely
because it was stated to be for a temporary purpose and more than
19 years had elapsed before the first of the claims were located__ 386
MINING OCCUPANCY ACT
PRINCIPAL PLACE OF RESIDENCE

1. The act of Oct. 23, 1962, requires that an applicant or his predecessors must have occupied valuable improvements on the claim
as a principal place of residence for the 7-year period immediately
preceding July 23, 1962, and where there is a break of several
years in that period the requirement is not satisfied even though a
predecessor of the applicant may have occupied the claim as a
principal place of residence for more than 7 years including time
prior to July 23, 1955-------------------------------------378
2. Where the purchaser of a claim visits a cabin on the claim on an

intermittent basis primarily for the purpose of repairing the cabin
and readying it for occupancy, while he maintains a regular
residence elsewhere, the cabin does not constitute "a principal
place of residence" within the meaning of section 2 of the act
of Oct. 23, 1962, and an application for the conveyance of land
based upon such use is properly rejected-______-_______-___

378

QUALIFIED APPLICANT

1. A qualified applicant for the conveyanceof land under the act of
Oct. 23, 1962, must have satisfied the requirements of the
act as of that date and neither his intent to make a mining claim
site a principal place of residence at a future date nor the carrying
out of such intent after Oct. 23, 1962, an serve to qualify

an applicant whose use of the site prior to the critical date did
not satisfy the requirements of the act as to occupancy of the
site as a principal place of residence…
= ___________ _

378

MULTIPLE USE

1. The Classification and Multiple Use Act of Sept. 19, 1964 (78 Stat.
986; 43 U.S.C. sees. 1411-18) authorizes, under certain circumstances, the segregation of public land from appropriation under
the general mining laws, but it does not provide authority to
restrict or condition the mining activities authorized by the general mining laws--_----______--_____--___--_--____-__-_____-

187

OFFICERS AND EMPLOYEES

1. A corporate officer, as long as he acts in good faith, is not precluded,
as an individual, from engaging in a business similar to that
carried on by the corporation of which he is an officer, and, if

the evidence fails to show that there was an obligation on his
part to act for the corporation with respect to a particular matter,
he violates no legal or moral duty if he acts for himself in the
same matter--

__-- ___-- __--_--_---- ______---- _______-__-- 57
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1. Where jurisdiction over oil and gas deposits in land acquired by the
United States for military purposes has been transferred by the
Department of the Army to the Secretary of the Interior and
the land is later declared surplus pursuant to the provisions of
the Federal Property and Administrative Services Act of June 30,
1949, such oil and gas deposits are not subject to leasing under the
Mineral Leasing Act for Acquired Lands because that act excludes
from leasing oil and gas deposits in lands reported as surplus_____-133
2. Where the Secretary has agreed to. a plan to remove possible objections to the authority of the General Services Administration to
sell certain oil and gas deposits and the deposits are disposed in
accordance with the plan, it is within his discretionary authority
to reject offers to lease the deposits under the Mineral Leasing Act
for Acquired Lands, whether or not the sale was legally proper__
133
3. The Secretary may in the exercise of his discretionary authority
reject noncompetitive offers to lease oil and gas deposits in
acquired lands if he determines that leasing would be detrimental

to the public interest without regard to the propriety of the
disposition of the deposits under another statute -___-_-__4. Where land was conveyed to the United States under a deed in which
the grantor reserved oil and gas rights in the conveyed land "for
a primary period ending June 30, 1965," title to the oil and gas
deposits in such land did not vest in the United States until
July 1, 1965, and an acquired lands oil and gas lease offer filed
for the land of June 30, 1965, is properly rejected as prematurely
filed-.
_ _
_
_ ____ __
5. Where land was conveyed to the United States under a deed wherein

133

168

the grantor reserved all minerals, together with the right to
mine, drill, remove and operate for such minerals "until Noy. 4,
1965," with the express provision that if the reserved right to
mine etc. "is not being exercised on Nov. 4, 1965, then and upon
said Nov. 4, 1965, the said coal, oil, gas and minerals, and all
rights thereunder shall become property of the Grantee," and the
right was not exercised on that date, title to the minerals vested
in the United States on the prescribed day, and an acquired lands
oil and gas lease offer filed the same day was poperly accepted

for considerationby the land office __-_-___-_-_-

_-_-----173

6. Former Departmental regulation 43 GFR 192.43(b), which prescribed
the manner in which expired, canceled, relinquished and terminated oil and gas leases should be listed, for further leasing, did
not require a land office to describe listed acquired lands in the
same manner as a lease offeror in describing the same lands, in
his offer, and where a portion of a section of acquired land the
external limits of which section were surveyed under.the public
land survey system was described in a list of available lands by
section number, excluding a tract which was not surveyed as a
legal subdivisioh of the section and which was not described by
metes and bounds but only by a designafion given in a private
survey of the tract, the posting was not deficient so as to make the

land unavailable for leasing…

__--____-__-

____-_-_-_-_-357
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1. An act, in order to be collusive, must result from an agreement,
scheme or plan involving more than one party, and the fact that
a particular lease assignment, if agreed upon by the parties to
the assignment prior to the filing of the lease offer which resulted
in issuance of a lease, would have demonstrated collusion in the
filing of the offer: does not mean that the same- transaction shows
collusion in the absence of evidence of a prior agreement between

the parties to the assignment…

__-_-___- __-___I_____- 47

2. Where land was conveyed to the United States under a deed in which
the grantor reserved oil and gas rights in the conveyed land
"for a primary period ending June 30, 1965," title to the oil and
gas deposits in such land did not vest in the United States until
July 1, 1965, and an acquired lands oil 'and gas lease offer filed
for the land of June 30, 1965, is properly rejected as prematurely
filed -_____----__--------_--__----________--__--_-_I-__--___
168

3. Where land was conveyed to the United States under a deed wherein
the grantor reserved all minerals, together with the right to mine,
drill, remove and operate for such minerals "until Nov. 4,
1965," with the express provision that if the reserved right to mine
etc. "is not being exercised on Nov. 4, 1965, then and upon
said Nov. 4, 1965, the said coal, oil, gas and minerals, and all
rights thereunder shall become property of the Grantee," and the
right was not exercised on that date, title to the minerals vested in
the United States on the prescribed day.and an acquired lands oil
and gas lease offer filed the same day was properly accepted for

consideration by the land office----------------------

178

Description
1. "Legal Subdivision." It is not proper to reject an oil and gas lease offer
which describes land in one section as the NWI/4 and land in
another section as the N%, where each section is irregular and
the NW1 /4 of one has been subdivided wholly into lots and the NM
of the other has been partially subdivided into lots, on the ground
that the offer failed to describe the land by "legal subdivision" in

accordance with the latest plat of survey, where that term has
been used to include fractional as well as regular subdivisions
2. A description in an acquired lands oil and gas lease offer of a parcel.

373

of land smaller than a quarter-quarter section embraced within
'a public land survey and purportedly in conformity with it must
describe the subdivisions of the quarter-quarter section in the
same manner as larger subdivisions of a section and quartersection would be described, and cannot merely give a proportionate ratio, such as the "E%4" of the quarter-quarter section, unrelated to the quadrant method upon which the public land surveys are based and understood ------------------------------S. The description in an acquired lands oil and gas lease offer of a parcel
of land in a surveyed section as the "E/4 of the SEYJNW3/4" of
the section is defective, land a leased issued pursuant to the offer
must be canceled as to that parcel where a junior offer properly

392
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describes the land in conformity with the rules of the public
land survey system as. the Ey2SE/4NW/ 4 and EY2WY2SEW4
NV/-----------------------------------------------------39
NTW'4
-393
Drawings
1. Where two officers of a corporation, who constitute all of the stockholders, directors, and officers of the corporation, as individuals,
file noncompetitive oil and gas lease offers for the same land for
inclusion in the same drawing of simultaneously filed lease offers,
and no offer is filed on behalf of the corporation, it is not neces-

sarily to be presumed that the individual offers are filed for the
corporation, and where there is no evidence that the offerors
breached their fiduciary duty to the corporation so as to create

a corporate interest in their offers, the offers: should not be
rejected on the ground that the. corporation had; more than one
chance in the drawing or that the statement in each offer that the

* offeror is the sole party in interest was false…
_-_-____-___-__-_
SoleParty in Interest

57

1. Where a person files an oil and gas lease ffer through a leasing
service under an arrangement whereby the leasing service ad-

vances the first year's rental, selects the land, and controls the
address at which the offeror may be reached, but no enforceable
agreement is entered into whereby the offeror is obligated to
transfer any interest in any lease to be issued to the leasing

service, the service is not a party in interest in the offer merely
because it may have a hope or expectancy of acquiring an interest,

and the offeror is not precluded from stating that he is the sole
party in interest in the offer---------------- _

46

2. The regulation which requires that an oil and gas' lease offer, "when
first filed," be accompanied by a signed statement of the offeror
identifying all interests in the offer does not require an offeror,
who states that he is the sole party in interest, to disclose an
agreement to sell his lease entered into by him after the filing
of his offer but before the time of the drawing of simultaneous
lease offers in which his offer participates, and his offer cannot
be rejected on the ground that he did not comply with the regulation in failing to disclose the interest of his. vendee_-----------

46

ASSIGNMENTS OR TRANSFERS

1. An act, in order to be collusive, must result from an agreement, scheme

or plan'involving more than one party, and the fact that a particular lease assignment, if agreed upon by the parties to the assignment prior to the filing of the lease offer which resulted in
issuance of a lease, would have demonstrated collusion in the filing
of the offer does not mean that the same transaction shows collusion in the absence of evidence of a prior agreement between the
parties to the assignment -_--__----____-____-_____-___-__-_
2. The Secretary of the Interior is authorized under section 5(a) (1) of
the Outer Continental Shelf Lands Act to approve an assignment

47
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of rights in a portion of the area of an Outer Continental Shelf
oil and gas lease to a depth limited to the base of a specified zone,
but such an assignment will result in the creation of a separate
and independent lease as to the portion of the land assigned, and,
in the absence of any express provision to the contrary, the holder
of each lease resulting from the assignment is chargeable for the
payment of rental or royalty for the entire area covered by his
lease in accordance with the terms of the original lease notwithstanding that this may result in multiple payment of rental or
royalty for the same area…
=________-_-__
__
__
3. Authority does not exist under the mineral leasing laws for recognizing oil interests separate and apart from gas interests in the same
land, and the Department cannot approve an assignment which
recognizes, in the same land, oil interests in one party and gas

rights in another…

_-- __--_--_----

___-_______-__…__I_

4. An instrument in which an assignor agrees to "grant, bargain, sell,
convey, transfer, assign, set over, abandon and deliver" all of the
assignor's interest in a part of a leasehold is an assignment rather
than an operating agreement and, if approved, has the effect to segregating the original lease into separate leases in accordance with
__
7 …___-__-_-_---the terms of the assignment
5. Where the Department has given its approval to assignments which
would segregate an Outer Continental Shelf oil and gas lease into
separate leases by area, depth and product, and where it appears
that it was not the: intent of the assignors or assignees to create
such separate lease interests, and it is not clearly shown that the
Department intended to approve such assignments or that it had
authority to approve them even if approval were intended, the approval will be rescinded, and the parties to the assignments will
be permitted to submit for approval proper instruments reflecting

their intent

----------------------…---------------

229

229

229

229

CANCELLATION,

1. The description in an acquired lands oil and gas lease offer of a parcel
of land in a surveyed section as the "E%4 of SE1/ANW4' of
the section is defective, and a lease issued pursuant to the offer
must be canceled as to- that parcel where a junior offer properly
describes the land in conformity with the rules of the public land
survey as the El/2SEl,/NWY1 and E 1/ 2 W'/SE--NWDESCRIPTION OF LAND

1. Former Departmental regulation 43 CPR 192.43(b), which prescribed
the manner in which expired, canceled, relinquished and terminated oil and gas leases should be listed for further leasing, did
not require a land office to describe listed acquired lands in the
same manner as a lease offeror in describing the samelands in his
offer, and where a portion of a section of acquired land the external limits of which section were surveyed under the public land
survey system was described in a list of available lands by section
number, excluding a tract which was not surveyed as a legal sub-

393
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division of the section and which was not described by metes and
bounds but only by a designation given in a private survey of the
tract, the posting was not deficient so as to make the land unavailable for leasing-857
--__________--- ________-_-_-__
357
2. The description in an acquired lands oil and gas lease offer of a parcel
of land in a surveyed section as the "E/4 of SEYINW%1Aof the
section is defective, and a lease issued pursuant to the offer must
be canceled as to that parcel where a junior offer properly describes the land in conformity with the rules of the public land survey .system as the El/'SAl/iNW¼4 and E Wl/%WSEA/4NWL/A___.-_
393
DISCRETION TO LEASE

1. Where the Secretary has agreed to a plan to remove possible objections
to the authority of the General Services Administration to sell
certain oil and gas deposits and the deposits are disposed in accordance with the plan,, it is within his discretionary authority to
reject offers to lease the deposits under the Mineral Leasing Act
for Acquired Lands, whether or not the sale was legally proper--2. The Secretary may in the exercise of his discretionary authority reject
noncompetitive offers to lease oil and gas deposits in acquired
lands if he determines that leasing would be detrimental to the
public interest without regard to the propriety of the disposition of

the deposits under another statute

133

___-_-_-_-__-_-133
…_-

FIRST QUALIFIED APPLICANT

1. The description in an acquired lands oil and gas lease offer of a parcel
of land in a surveyed section as the "%34 of SE%4NWV
4 " of the
section is defective, and a lease issued pursuant to the offer must
be canceled as to that parcel where a junior offer properly describes
the land in conformity with the rules of the public land survey
system as the ElASEINWIA4 and El/ 2 W½ S1NW1/4 KNOWN GEOLOGICALSTRUCTURE

_

_ __

393

1. Land which becomes within the known geological structure of a producing oil or gas field before the actual issuance of a lease, even
though it was not within such a structure at the time when the
offer for the lease was filed, may not be leased noncompetitively-

285

LANDS SUBJECTTO

1. Where land was conveyed to the United States under a deed in which
the grantor reserved oil and gas rights in the conveyed land "for
a primary period ending June 30, 1965," title to the oil and gas
deposits in such land did not vest in the United States until July 1,
1965, and an acquired lands oil and gas. lease offer filed for the
land of June 30, 1965, is properly rejected as prematurely filed-_
2. Where land was conveyed to the United States under a deed wherein
the grantor reserved all minerals, together with the right to mine,
drill, remove and operate for, such minerals "until Nov. 4,
1965,' with the express provision that if the reserved right to mine
etc. "is not being exercised on Nov. 4, 1965, then and upon
said Nov. 4. 1965, the said coal, oil, gas and minerals and
all rights thereunder shall become property of the Grantee," and
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the right was not exercised on that date, title to the minerals
vested in the United States on the prescribed day, and an acquired
lands oil and gas lease offer filed the same day was properly accepted for consideration by the land office=7__3
_ ______-___

Page

1T3

NONCOMPETITIVE LEASES

1. The filing of an offer for a noncompetitive lease creates no vested
rights in the offeror, and, if lands embraced in the offer become
within the known geological structure of a producing oil or gas
field after the filing of the offer but before the issuance of a lease,
the offer must be rejected and no preferential rights will be conferred upon the offeror-__------____--___- ____---

285

RENTALS

1. The Secretary of the Interior is authorized under section 5(a) (1) of
the Outer Continental Shelf Lands Act to approve an assignment
of rights in a portion of the area of an Outer Continental Shelf oil
and gas lease to a depth limited to the base of a specified zone,
but such an assignment will result in the creation of a separate
and independent lease as to the portion of the land assigned, and,
in the absence of any express provision to the contrary, the holder
of each lease resulting from the assignment is chargeable for the
payment of rental or royalty for the entire area covered by his
lease in accordance with the terms of the original lease notwithstanding that this may result in multiple payment of rental or
royalty for the same area--_-_____-_____-_---_
___=---

229

ROYALTIES

1. The Secretary of the Interior is authorized under section 5(a) (1) of
the Outer Continental Shelf Lands Act to approve an assignment
of rights in a portion of the area of an Outer Continental Shelf
oil and gas lease to a depth limited to the base of a specified zone,
but such an assignment will result in the creation of a separate
and independent lease as to the portion of the land assigned, and,
in the absence of any express provision to the contrary, the
holder of each lease resulting from the assignment is chargeable
for the payment of rental or royalty for the entire area covered
by his lease in accordance with the terms of the original lease
notwithstanding that this may result in multiple payment of

rental or royalty for the same area -__________-___-____-_
OUTER CONTINENTAL SHELF LANDS ACT
OIL AND GAS LEASES

1. The Secretary of the Interior is authorized under section (a) (1)
of the Outer Continental Shelf Lands Act to approve an assignment of rights in a portion of the area of an Outer Continental
Shelf oil and gas lease to a depth limited to the base of a specified
zone, but such an assignment will result in the creation of a separate and independent lease as to the portion of the land assigned,
and, in the absence of any express provision to the contrary, the
holder of each lease resulting from the assignment is chargeable
for the payment of rental or royalty for the entire area covered
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by his lease in accordance with the terms of the original lease
notwithstanding that this may result in multiple payment of
rental or royalty for the same area--- _________-__-____-_-_-229
2. Authority does not exist under the mineral leasing laws for recognizing oil interests separate and apart from gas interests in the
same land, and the Department cannot approve an assignment
which recognizes, in the same land, oil interests in one party and
gas rights in another-__------ __-- ___-__-__-_-_-__
229
3. Where the Department has given its approval to assignments which
would segregate an Outer Continental Shelf oil and gas lease into
separate leases by area, depth and product, and where it appears
that it was not the intent of the assignors or assignees to create
such separate lease interests, and it is not clearly shown that the
Department intended to approve such assignments or that it had
authority to approve them even if approval were intended, the
approval will be rescinded, and the parties to the assignments
will be permitted to submit for approval proper instruments
reflecting their intent
…--…------------------------------229
PHOSPHATE LEASES AND PERMITS
PERMITS

1. An application for a phosphate prospecting permit is properly rejected when information is available from which the existence
and workability of the phosphate deposits in the land applied for
can be determined; it is not necessary that the information
specifically describe the phosphate deposits within the land applied for, where detailed information is available regarding the
existence of a workable deposit in adjacent lands and geologic
and other surrounding external conditions, from which the
workability of the deposits in the subject lands can be reasonably
inferred __ __
- ---------------

76

PUBLIC LANDS
CLASSIFICATION

1. The Classification and Multiple Use Act of Sept. 19, 1964 (78 Stat.
986; 43 U.S.C. secs. 1411-18) authorizes, under certain circumstances, the segregation of public land from appropriation under
the general mining laws, but it does not provide authority to
restrict or condition the mining activities authorized by the
general mining laws
_------_--__--___-____-187
…_-------JURISDICTION OVER

1. Where, subsequent to survey, lands have formed by accretion in front
of lots which are part of an area withdrawn from entry under
the public land laws and placed under the administrative jurisdiction of an agency of the Federal Government, the administering agency acquires jurisdiction over the accreted lands, and
the lands become subject to the same restricted usage as the lands
to which they are accreted--_--__--________-____-_-_I_-___
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PUBLIC LANDS-Continued
RIPARIAN RIGHTS

1. Where an island which was once public land owned by the United
States is gradually eroded away in its entirety by the force. of
the river in which it lay and then fast land is formed on the site
formerly occupied by the island by the process of accretion to a
bank of the river which is privately owned, the United States
can not assert title to such land as public land-____

Page

417

PUBLIC RECORDS

1. Although reports by Departmental personnel on their examinations
on mining claims are generally considered as confidential intradepartmental communications which are not to be made available to mining claimants, disclosure of the factual information
in such reports will be permitted… _-_-_-_-_-_-_-__
-161
RAILROAD GRANT LANDS

1. Legal title, although not record title, to granted lands passes to a
railroad under a railroad land grant act upon the filing of a map
of definite location of the railroad and such title is subject to
divestiture by adverse possession under state laws prior to the
issuance of patent to the granted lands…__________-_-__________-125
2. Where a railroad has lost title to granted but unpatented lands as a
result of adverse possession, a release filed by the railroad pursuant to the Transportation Act of 1940 reconveys or relinquishes
nothing to the United States
__
_125 …
S. Although the title of a railroad to unpatented granted land may have
been extinguished by adverse'possession, the Department has no
authority in the absence of legislation to issue a patent to the
land to the adverse possessor
125
REGULATIONS
WAIVER

1. The failure of a high bidder, at a sealed bid auction to submit with his
bid a statement of his citizenship and interests in other holdings
required by regulation and the invitation to bid may be waived
where the default has given him no advantage over the other
bidder -__

209

RULES OFPRACTICE
APPEALS

Generally
1. Where in a motion for reconsideration the appellant questions the
Board's finding that a substantial portion of a claim for rock
excavation represents work performed below subgrade for whichthe contract provides no basis for reimbursement but fails to
show that the contracting officer or the Government engineering
personnel concerned were involved in any way in the appellant's
decision to proceed with the subgrade excavation, the Board's
earlier decision that the work so performed was voluntary and not
of the character for which the Government is liable is affirmed--2. The overriding consideration in ruling upon requests for discovery is
whether making available the information sought is consistent
with the objective of securing just and inexpensive determination
of appeals without unnecessary delay, with consideration given to
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(i) the attainment of that objective in the particular case; (ii) the
showing made by the party seeking discovery; (iii) the claims of
privilege asserted; and (iv) the likelihood of hardship resulting
from granting particular requests. Absent hardship and privilege,
the scope of inquiry may encompass any material relevant to the
subject matter and need not be limited to the precise issues involved, even though such material may not be admissible as evidence. at the hearing-------------------------__________-___
178
Burden of Proof
1. In cases involving a hearing the weight to be given to documents included in the appeal file on controverted issues is dependent upon
the nature of the evidence offered in support by the party concerned; hence, the Board will accord only limited weight to the
uncorroborated portion of an affidavit of a former officer of the
appellant corporation who purports to have personal knowledge
of the facts pertaining to the issues in dispute, even though the
appellant shows by uncontradicted testimony that the former
officer is no longer employed by the corporation and that his present

whereabouts are unknown-

__--__-_-_-_-_-__-107

Dismissal
1. Ainappellant's motion for reconsideration of a decision in which a hearing. was scheduled for the purpose of establishing whether the
board has jurisdiction over a claim for unnecessary acceleration
of construction costs is denied where it is found that a crucial
allegation made by appellant is contradicted by information furnished to the contracting officer in support of the claim and that
the evidence to be developed at a hearing may resolve the apparent
contradiction and the jurisdictional questions presented
…_=_- 15
2. A government motion for reconsideration of a decision dismissing a
contractor's claim for loss of commercial business as sounding
in breach of contract is denied where the Government alleges that
the claim could have been stated in such terms as to be cognizable
as: a claim arising under the contract but the claim as actually submitted is clearly not, in fact, cognizable thereunder, and the Gov-

ernment fails to show that there are material. facts in dispute
which could confer jurisdiction or that scheduling a hearing would
otherwise serve any useful purpose
…_-_-__-_
-__-__3. A claim first presented at the hearing of an appeal will be dismissed as
. being outside of the jurisdiction of the Board
…_-_--.28
4. Where, a general release executed on settlement of amounts due under
a contract contains exceptions as to certain pending claims but
fails to reserve a claim previously made, because of alleged inadvertence on the part. of the contractor, such omission precludes
consideration of the merits of the claim by the Board and requires
its dismissal, as bsing outside of the Board's jurisdiction
_ …
5. W e delaysoccur in the performance of the ontractor's work pending decisions by the Government on questions concerning drawings
and specifications, due to alleged lack of Government supervision,

16
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Dismissal-Continued
or because of the actions of other contractors, an appeal based on
such claims will be dismissed as being outside the Board's jurisdiction, in the absence of a contract provision of the "pay for

delay" type_…

…

6. Under a contract modification agreement for equitable adjustment
purporting to settle and release claims presented by the contractor as additional expenses of coping with conditions encountered in constructing foundations of a building, an appeal based
on the allegation that the contractor is entitled to additional compensation, for the reason that the conditions,.so encountered were
alleged to be changed conditions, will be dismissed, since the
Board h'as no authority to reform a contrat----------_---7. A claim for additional compensation based on alleged, unreasonable
delay by the Government in issuing a notice to proceed will be dismissed as being outside the jurisdiction of the Board 8. A mistake-in-bid claim previously ruled upon adversely by the Comptroller General was dismissed by the Board since, irrespective of
the legal theory relied upon (e.g., the Law of Restitution and
particularly the theory of Unjust Enrichment), the Board is

without jurisdiction in the matter -__-_-_-__-______-________
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306

EVIDENCE

1. In cases involving a hearing the weight to be given to documents included in the appeal file on controverted issues is dependent upon
the nature of the evidence offered in support by the party concerned; hence, the Board will accord only limited weight to the
uncorroborated portion of an affidavit of a former officer of the
appellant corporation who purports to have personal knowledge of
the facts pertaining to the issues in dispute, even though the appellant shows by uncontradicted testimony that the former officer
is no longer employed by the corporation and that his present
whereabouts are unknown -_----__--------_____-_-___-__
2. A motion by appellant for an order directing the Government to produce for inspection and copying, documents relating to the drafting, approval and promulgation of certain regulations will be denied without prejudice to its later renewal where it appears that
the appellant has not taken advantage of inspection and copying
rights accorded by the Government bodies in possession of such
documents, in accordance with the regulations
of those
agencies-__
-__
I--------3. The overriding consideration in ruling upon requests for discovery is
whether making available the information sought is consistent
with the objective of securing just and inexpensive determination
of appeals without unnecessary delay, with consideration given to
(i) the attainment of that objective in the particular case; (ii)
the showing made by the party seeking discovery; (iii) the
claims of privilege asserted; and (iv) the 'likelihood of hardship resulting from granting particular requests. Absent hardship and privilege, the scope of inquiry may eneompass any

107

157

INDEX-DIGEST
RULES OF PRACTICE-Continued
EVIDENCE-Continued

459
Page

material relevant to the subject matter and need not be limited
to the precise issues involved, even though such material may
not be admissible as evidence at the hearing
…__________________
178
HEARINGS

1. An appellant's motion for reconsideration of a decision in which a
hearing was scheduled for the purpose of establishing whether
the board had jurisdiction over a claim for unnecessary acceleration of construction costs is denied where it is found that a crucial allegation made by appellant is contradicted by information
furnished to the contracting officer in support of the claim and
that the evidence to be developed at a hearing may resolve the apparent contradiction and the jurisdictional questions presented__
2. A government motion for reconsideration of a decision dismissing a
contractor's claim for loss of commercial business as sounding in
breach of contract is denied where the Government alleges that
the claim could have been stated in such terms as to be cognizable as a claim arising under the contract but the claim as
actually submitted is clearly not, in fact, cognizable thereunder,
and the Government fails to show that there are material facts
in dispute which could confer jurisdiction or that scheduling a
hearing would otherwise serve any useful purpose--_-___-____

15

16

WITNESSES

1. In cases involving a hearing the weight to be given to documents
included in the appeal file on controverted issues is dependent
upon the nature of the evidence offered in support by the party
concerned; hence, the Board will accord only limited weight to
the uncorroborated portion of an affidavit of a former officer of
the appellant corporation who purports to have personal knowledge of the facts pertaining to the issues in dispute, even though
the appellant shows by uncontradicted testimony that the former
officer is no longer employed by the corporation and that his
present whereabouts are unknown-__
-__-___-_ -___-107
SCRIP
VALUATIONOF LAND

1. In determining what land is to be classified under section 7 of the Taylor Grazing Act and the act of Aug. 31, 1964, as suitable for the
satisfaction of scrip, including soldiers' additional homestead
rights, the Secretary may fix a maximum value per acre as one of
the factors to be considered and reject applications for lands
whose per acre value is in excess of the maximum limitation -_ SECRETARY

400

O THE INTERIOR

1. Where the Secretary has agreed to a plan to remove possible objections to the authority of the General Services Administration to
sell certain oil and gas deposits and the deposits are disposed in

accordancewith the plan, it is within his discretionary authority
*

to reject offers to lease the deposits under the Mineral Leasing
Act for Acquired Lands, whether or not the sale was legally
proper
------ I-------------------------

133
133
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2. The Secretary may in the exercise of his discretionary authority reject noncompetitive offers to lease oil and gas deposits in acquired
lands if he determines that leasing would be detrimental to the
public interest without regard to the propriety of the disposition
of the deposits under another statute…---------------------------

133

SOLDIERS' ADDITIONAL HOMESTEADS
CLASSIFICATION

1. In determining what land is to be classified under section 7 of the
Taylor Grazing Act and the act of Aug. 31, 1964, as suitable
for the satisfaction of scrip, including soldiers,' additional homestead rights, the Secretary may fix a maximumd value per acre as
one of the factors to be considered and reject applications for lands
whose per acre value is in excess of the maximum limitation----

400

STATUTORY CONSTRUCTION
GENERALLY

1. The Wilderness Act was not intended to lower the existing standards
with respect to units of the national park and national wildlife

refuge systems

_---- ______------__--_--__----_

_-_

97

2. Designation of an area as wilderness by act of Congress is a Congressional withdrawal of the area from "public land" status and
brings into application certain sections of the Wilderness Act
prohibiting, inter ala, commercial enterprises and permanent
roads -__----__________----__--___--______________________97

3. The Classification and Multiple Use Act of Sept. 19, 1964 (78 Stat.
986; 43 U.S.C. secs. 1411-18) authorizes, under certain circumstances, the segregation of public land from appropriation under
the general mining laws, but it does not provide authority to
restrict or condition the mining activities authorized by the general mining laws
___-------- _--_-------___-_--_-__- 187
LEGISLATIVE HISTORY

1. The language of the Wilderness Act and its legislative history indicate that Congress did not intend to open up to mining, oil and
gas leasing, water resource projects, and other commercial active
ities areas that are now closed to such activities. Regarding
areas where such activities now occur, proposed legislation
recommending wilderness status to an area open to mining, oil
and gas leasing, water resource projects or reclamation authorizations should contain an express provision terminating or authorizing these activities, since the Congressional intention on this

- -- -issue is not clear _-- - - - -_ - - - _-

- - - - -

SURFACE RESOURCES ACT
GENERALLY.

1. Where a mining claimant files a verified statement pursuant to a proceeding initiated by the Forest Service in accordance with section
5 of the Surface Resources Act and the Forest Service subsequently recommends the initiation of a contest proceeding under
the general mining lavs to determine the validity of the claim
(rather than a proceeding under section 5(c) of the act to determine the Government's right to manage the surface resources),
since the responsibility for the administration of the use and oc-
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cupancy of the national forests is vested in the Department of
Agriculture, this Department is without the authority to inquire
into the reasons or justifications for the initiation of such a proceeding and is without the authority to change, as a matter
of its own policy, the nature of the proceeding from the one
recommended by the Forest Service-_-_____-__- =__-_-_-

245

SURVEYS OF PUBLIC LANDS
GENERALLY

1. A description in an acquired lands oil and gas lease offer of a parcel
of land smaller than a quarter-quarter section embraced within
a public land survey and purportedly in conformity with it must
describe the subdivisions of the quarter-quarter section in the
same manner as larger subdivisions of a section and quarter-section would be described, and cannot merely give a proportionate
ratio, such as the "E3/4" of the quarter-quarter section, unrelated to the quadrant method upon which the public land surveys are based and understood -__---_____-_______-_
2. Where an island which was once public land owned by the United
States is gradually eroded away in its entirety by the force
of the river in which it lay and then fast land is formed
on the site formerly occupied by the island by the process of accretion to a bank of the river which is privately owned, the United
States can not assert title to such land as public land -

392

417

TAYLOR GRAZING ACT
CLASSIFICATION

1. In determining what land is to be classified under section 7 of. the
Taylor Grazing Act and the act of Aug. 31, 1964, as suitable
for the satisfaction of scrip, including soldiers' additional homestead rights, the Secretary may fix a maximum value per acre as
one of the factors to be considered and reject applications for
lands whose per acre value is in excess of the maximum limita-

tion-____----_----_--___----_----_----_

__--

------ _

400

WATER POLLUTION CONTROL
WATER QUALITY STANDARDS

Generally
1. Water Quality Act, Oct. 2, 1965, 79 Stat. 903, which amends the
Federal Water Pollution Control Act, July 9, 1956, 70 Stat. 498,
as amended, 33 U.S.C. sec. 466 et seq., provides a first option to the

States to establish water quality standards prior to June 30,
1967-----

_ __

--

409

2. After June 30, 1967,the States and the Secretary have authority to
initiate action toward the establishment of water quality stand-

ards----------------------------------------------

---------

3. The Secretary, pursuant to section 10(c) (1) of the Federal Water
Pollution Control Act, as amended, 33 U.S.C. sec. 466g, has authority to determine that a portion of water quality standards
established by a State meets the criteria of section 10(c) (3) of
that Act, while determining the remainder of such water quality
standards fall to meet such criteria -_-___-_-_____-__-____-___
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1. Where, subsequent to survey, lands have formed by accretion in

front of lots which are part of an area withdrawn from entry
under the public land laws and placed under the administrative
jurisdiction of an agency of the Federal Government, the administering agency acquires jurisdiction over the accreted lands, and
the lands become subject to the. same restricted usage as the
lands to which they are accreted--------____-----------------

142

EFFECT OF

1. Mining claims located on land withdrawn from such entry are null
and void ab initio and will not be validated by the modification
or revocation of the order of withdrawal to open the land there-

after to mineral entry

__-- __--__-- _------__-__________-__-141

2. Lands to which have been withdrawn from entry under some or all
of the public land laws remain so withdrawn until the revocation
or modification of the order of withdrawal, and it is immaterial
whether the lands are presently being, or have ever been, used
for the purpose for which they were withdrawn
…… __ _- __-142
3. Mining claims are properly declared to be null and void ab tnitto
where they were located on lands withdrawn for reclamation
purposes; the withdrawal cannot be deemed to have expired
merely because it was stated to be for a temporary purpose and
more than 19 years had elapsed before the first of the claims was
located--------------------------------------------------386
RECLAMATIONWITHDRAWALS

1. Mining claims are properly declared to be null and void ab tntio
where they were located on lands withdrawn for reclamation
purposes; the withdrawal cannot be deemed to have expired
merely because it was stated to be for a temporary purpose and
more than 19 years had elapsed before the first of the claims was

located-------------------------------

----

386

REVOCATION AND RESTORATION

1. Where an order revoking a withdrawal and restoring land to entry
specifies that it is to be effective on a future date the status of
the land remains unchanged until that date, and the land remains, during the interval between issuance of the order and
the effective date provided therein, closed to the types of entry
from which it has been withdrawn
___-_-___-- -----

142

TEMPORARY WITHDRAWALS

1. Mining claims are properly declared to be null and void ab initio
where they were located on lands withdrawn for reclamation
purposes; the withdrawal cannot be deemed to have expired
merely because it was stated to be for a temporary purpose and
more than 19 years had elapsed before the first of the claims was

located-

_____

--------------------------------------
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1. A color of title claim cannot be initiated on land withdrawn pursuant
to a statute granting land in aid of construction of a railroad;
such land is not "public land" within the meaning of the Color
of Title Act…
_________________-__________________-125
2. "Legal Subdivision." It is not proper to reject an oil and gas lease
offer which describes land in one section as the NW¼ and land
in another section as the NV2 , where each section is irregular
and the NW'4 of one has been subdivided wholly into lots and
the N
of the other has been partially subdivided into lots,
on the ground that the offer failed to describe the land by "legal
subdivision" in accordance with the latest plat of survey, where

that term has been used to include fractional as well as regular
subdivisions------- --------------
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